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BCDTNESOTA  SUPREME!  COURT. 

STATE  OF  MINNESOTA  EX  EEL.  ANNIE 
C.  COBURN 

V. 

GEOKGE  J.  RIES,  County  Auditor,  et  al., 
Appts. 

(123  Minn.  397,  143.  N.  W.  981.) 

Jndgment  —  fraud  —  collateral  attack. 

1.  A  domestic  judgment  of  a  court  of 
general  jurisdiction,  in  an  action  in  which 
there  is  jurisdiction  of  the  parties  and  of 
the  subject-matter,  is^  until  reversed  or  set 
aside,  binding  upon  all  parties  to  the  action 
and  their  privies,  and  cannot  be  attacked 
for  error  or  fraud  except  in  a  direct  pro- 
ceeding. 

For  other  cases,  see  Judgment,  11.  c,  in 
Dig.  1-52  N.  8. 

Records  —  Torrens  law  —  void  tax  cer- 
tificates. 

2.  In  proceedings  to  register  title,  to 
which  the  holder  of  tax  certificates  on  the 
land  and  the  coimty  where  the  land  was 
situated  were  parties,  the  tax  sales  on  which 
the  certificates  were  issued  were  adjudged 
void  for  reasons  that  entitled  the  holder  to 
refundment.  It  is  held  that  such  judgment 
cannot  be  attacked  collaterally  for  error  or 
fraud,  and  is,  as  against  the  county,  con- 
clusive of  the  right  to  refundment. 

For  other  cases,  see  Judgment,  II.  o,  in 
Dig.  ISi  N.  S. 

(November  14,  1913.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Ramsey  Coun- 
ty in  plaintiff's  favor  in  a  proceeding  to 
compel  the  county  auditor  to  issue  to  re- 
lator a  warrant  on  the  county  treasurer  for 
a    certain    amount    in    refundment    of    the 

Headnotes  by  Burn,  J. 


Note.  ^  As  to  Torrens  law,  see  annota- 
tion following  Riu:t  v.  Peabsoi^,  post,  14. 
L.RJi.l916D. 


amount  paid  by  her  for  certificates  of  tax 
sales,  with  interest.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Richard  D.  O'Brien  and  Pat- 
rick J.  Ryan  for  appellants. 

Mr.  Idnns  O'Sfallejr  for  respondent. 

Bonn,  J.,  delivered  the  opinion  of  the 
court  : 

This  is  a  proceeding  in  mandamus  to 
compel  the  county  auditor  of  Ramsey  coun- 
ty to  issue  to  relator  a  warrant  on  the 
county  treasurer  for  $220.27  in  refundment 
of  the  amount  paid  by  relator  for  certifi- 
cates of  tax  sales,  with  interest.  When  the 
answer  came  in,  relator  moved  for  judg- 
ment on  the  pleadings.  This  motion  was 
granted,  and  defendants  appealed  from  the 
judgment  directing  a  perenq>tory  writ  to 
issue. 

The  following  facts  are  disclosed  by  the 
pleadings,  up<Hi  which  the  order  for  judg- 
ment was  based: 

In  May,  1908,  lot  23,  Hewitt's  Outlots, 
First  Division,  and  "west  one  half  of  the 
vacated  portion  of  La  Salle  street  adjoin- 
ing the  same,"  were  sold  to  relator  at  a 
tax  sale  for  $114.81.  Lot  24  and  the  "east 
<me  half  of  the  vacated  portion  of  La  Salle 
street  adjoining  the  same"  were  at  such 
sale  sold  to  relator  for  $111.46.  Certifi- 
cates of  sale  were  issued  to  relator,  and  she 
has  ever  since  been  the  owner  thereof. 
Prior  to  1889,  lots  23  and  24  abutted  on 
La  Salle  street,  which  was  vacated  in  that 
year  by  the  common  council  of  St.  Paul. 

In  1910  William  G.  White  commenced  a 
proceeding  to  register  his  title  to  the  va- 
cated portion  of  La  Salle  street  between 
the  two  lots.  R.  C.  Jefferson,  the  record 
owner  of  these  lots,  was  made  a  party  de- 
fendant, as  was  Annie  C.  Coburn,  the  re- 
lator here,  as  owner  of  tax  certificates  on 
the  lots.  The  county  of  Ramsey  was  also 
'  made  a  party  defenduit  in  said  proceeding. 
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Jefferson  answered,  claiming  to  be  the  owner 
in  fee  of  the  premises.  Annie  C.  Coburn 
answered,  claiming  a  lien  on  the  premises 
by  virtue  of  her  tax  certificates.  The  ac- 
tion or  proceeding  was  tried,  a  decision  ren- 
dered, and  judgment  entered  on  the  deci- 
sion. By  this  judgment  the  tax  certificates 
of  Annie  C.  Coburn  were  adjudged  null  and 
void,  for  the  reason  that  no  aBHessment  or 
levy  of  taxes  was  ever  made  as  a  basis  for 
the  tax  judgment  p\irsuant  to  which  the 
sales  were  made,  and  for  the  further  reason 
that  the  taxes  for  which  said  sales  were 
made  had  been  paid  before  the  sales.  The 
county  of  Ramsey  did  not  appeal  from  this 
judgment,  and  the  time  to  appeal  there- 
from has  expired.  The  defendant  auditor 
has  refused  to  issue  to  relator  warrants  in 
refimdment  of  the  amounts  paid  by  her  for 
the  certiflcatea. 

The  foregoing  facto  are  alleged  in  the 
petition  and  admitted  by  the  answer. 

The  following  facts  are  alleged  in  the 
answer,  and  must  be  taken  as  true  on  the 
motion  for  judgment  on  the  pleadings : 

In  the  registration  proceeding,  defendant 
Jefferson  and  defendant  Coburn  appeared 
by  the  same  attorney.  Jefferson  undertook 
to  establish  title  in  fee  in  himself,  and  Co- 
burn  to  establish  her  Hen  by  virtue  of  the 
tax  certificates.  It  is  allied  that  the 
claims  and  interests  of  Jefferson  and  of 
Coburn  were  conflicting  claims  and  inter- 
ests. The  certificates  were  attacked  on  the 
trial  upon  the  grounds  upon  which  they 
were  held  void  as  before  stated.  In  truth 
and  in  fact,  the  taxes  were  lawfully  levied, 
and  the  taxes  had  not  been  paid  before  sale. 
These  facts  were  matters  of  public  record, 
and  open  to  the  discovery  of  the  relator; 
but  she  wrongfully  failed,  neglected,  and 
omitted  to  present  them  to  the  court.  By 
reason  of  this  failure,  neglect,  and  omission 
of  the  relator  to  show  the  facts,  the  court, 
upon  the  evidence  before  it,  was  compelled 
to  And  that  no  assessment  or  levy  was  ever 
made,  and  that  the  taxes  had  been  paid  be- 
fore sale.  In  truth  and  in  fact,  the  cer- 
tificates of  the  relator  are  valid,  and  the 
judgment  declaring  them  void  was  procured, 
as  defendant  alleges,  "by  relator,  through 
relator's  negiigenoe,  collusion,  want  of  good 
faith,  or  fraud." 

Is  relator,  on  these  allegations  of  the 
pleadings,  entitled  to  refundment  as  a  mat- 
ter of  law?  Clearly  the  judgment  in  the 
White-Jefferson  registration  proceedings  ad- 
judged the  tax  sales  void  for  reasons  that 
under  the  statute  (Rev.  Laws  1905,  §§  963, 
066)  entitle  the  purchaser  to  a  refundment, 
unless  that  judgment  does  not  bind  the 
county  of  Ramsey.  The  question,  then,  is 
whether,  if  the  facts  alleged  in  the  answer 
are  true,  they  are  sufficient  to  make  the 
L.R.A.1916D. 


judgment  not  binding  On  the  county  in  this 
proceeding  for  refundment. 

The  county  Of  Ramsey  was  a  party  to  the 
registration  proceedings  and  was  served 
with  the  summons.  It  has  not  appealed 
from  the  judgment.  The  fraud,  conceding, 
without  deciding,  that  the  allegations  of  the 
answer  show  fraud,  was  not  in  acquiring 
jurisdiction  of  the  parties.  It  was  at  most 
a  fraudulent  failure  to  produce  testimony 
that  would  have  proved  the  tax  sale  valid. 
The  rule  is  elementary  that  a  domestic 
judgment  of  a  court  of  general  jurisdic- 
tion, in  an  action  in  which  there  is  juris- 
diction of  the  parties  and  of  the  subject- 
matter,  is,  until  reversed  or  set  aside,  bind- 
ing upon  all  parties  to  the  action  and  their 
privies,  and  cannot  be  attacked  for  error  or 
fraud  except  in  a  direct  proceeding.  Kipp 
V.  Fnllerton,  4  Minn.  473,  Gill,  36«;  Cone 
V.  Hooper,  18  Minn.  531,  Gil.  476;  Re  Ellis, 
56  Minn.  401,  23  L.RJ^.  287,  43  Am.  St. 
Rep.  614,  56  N.  W.  1056;  Oswald  v.  Min- 
neapolis Times  Co.  65  Minn.  249,  68  N.  W. 
15;  Hall  V.  Sauntry,  72  Minn.  420,  71  Am. 
St.  Rep.  497,  76  N.  W.  720;  Hinckley  v. 
Kettle  River  R.  Co.  80  Minn.  32,  82  N.  W. 
1088;  Henry  v.  White,  123  Minn.  182,  143 
N.  W.  324. 

The  court,  in  the  registration  proceed- 
ings, had  jurisdiction  of  the  parties,  of 
the  subject-matter,  and  jurisdiction  to  grant 
the  particular  relief  of  adjudging  void  the 
Coburn  tax  sales.  When  the  county  was 
served,  it  knew  or  ought  to  have  known 
who  Che  parties  to  the  proceeding  were, 
what  were  their  claims  of  interest  in  the 
land,  and  that  the  question  of  the  validity 
of  the  Coburn  tax  sales  was  involved.  It 
also  must  have  known  that  if  these  sales 
were  adjudged  invalid  the  county  might 
be  called  upon  to  refund  the  amount  paid 
by  the  purchaser,  with  interest.  It  had  the 
right  and  the  opportunity  of  taking  part 
in  the  proceedings  and  caring  for  its  in- 
terests. Under  the  general  principles  of  the 
law  of  collateral  attack  on  judgments,  it 
would  seem  clear  that  this  judgment  is  bind- 
ing upon  the  defendants  here,  and  conclu- 
sively settles  relator's  right  to  refundment. 

In  none  of  the  cases  heretofore  decided, 
involving  the  binding  effect  upon  the  city 
or  county  of  a  judgment  declaring  an  as- 
sessment  or  tax  sale  void,  was  the  city  or 
county  a  party  to  the  case  in  which  the 
judgment  was  rendered.  Even  under  those 
circumstances,  it  has  been  universally  held 
that,  in  the  absence  of  fraud,  collusion,  or 
mistake,  the  judgment  conclusively  settles 
the  right  to  refundment.  Easton  v.  Scofleld, 
66  Minn.  426,  69  N.  W.  326;  Willius  v.  St. 
Paul,  82  Minn.  373,  84  N.  W.  1009;  Otis 
V.  St.  Paul,  94  Minn.  57,  101  N.  W.  1066, 
1134.     Under  Easton  v.  Scofield,  fraud  ia 
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procuring  the  judgment  declaring  the  sale 
invalid  will  defeat  a  refundment,  where  the 
city  or  county  is  not  a  party  to  the  suit. 
This  is  recognized  by  the  VVillius  and  Otis 
Cases.  But  it  is  evident  that  this  waa  so 
decided  because  the  city  or  county  was  sot 
a  party  to  the  action,  and  had  no  right  or 
opportunity  to  take  part  in  tiie  proceed- 
ings therein. 

The  pleadings  do  not  allege  that  the  state 
of  Minnesota  was  made  a  party  to  the  regis- 
tration proceedings.  It  could  not  be  unless, 
in  the  opinion  of  the  examiner,  it  had  an 
interest  in  or  lien  upon  the  land.  Bev. 
Laws  1905,  §  3382  (Gen.  SUt.  1913,  § 
6880) ;  National  Bond  &  Secur.  Co.  v.  Hop- 
kins, 96  Minn.  119,  104  N.  W.  678,  680, 
816.  It  does  not  appear  that  the  state  had 
any  such  interest  or  lien.    But  the  county 


of  Ramsey  was  made  a  party.  It  in  no  way 
raised  the  question  of  its  not  being  a  prim- 
er party.  We  can  conceive  of  no  interest 
that  it  had,  save  and  except  in  the  uphold- 
ing of  theCoburn  tax  certificates  to  pre- 
vent a  judgment  declaring  the  sales  invalid 
that  would  give  a  right  of  refundment. 
Unlike  the  state,  the  county  could  be  sued 
without  its  permission.  It  was  sued,  and 
had  its  opportunity  to  protect  its  inter- 
eats  by  appearing  and  taking  part  in  the 
proceedings.  It  is  the  county  that  seeks 
in  this  case  to  attack  the  judgment  col- 
laterally. We  hold  that  the  judgment  in 
the  registration  proceedings  is  binding  upon 
all  the  parties  thereto,  including  the  county 
of  Ramsey,  and  is  conclusive  on  the  ques- 
tion of  r^ator's  right  of  refundment. 
Judgment  aSSrmed, 


\t 


MASSACHUSETTS    SUPREME    JUDI- 
CIAL COURT. 

EBEK  S.  S.  KEITH  et  al.. 

V. 

JOHN  KENNARD. 

(222  Mass.  898,  110  N.  E.  1030.) 

Records  ^  Torrena  law  —  prescrlptlTe 
tiUe. 

1.  A  title  gained  by  prescription  may  be 
registered  under  the  Torrens  law. 

For  other  cases,  see  Records  and  Reoording 
Latrs,  in.  a,  in  Dig.  1-52  N.  S. 

Adverse  posscssslon  ^  maintenanoe  of 
recreation  camps. 

2.  Prescriptive  title  to  real  estate  is  ac- 
quired by  cutting  the  timber  from  it,  fen- 
cing it,  and  erecting  upon  it  buildings  for  a 
recreation  camp,  which  are  kept  locked  and 
have  been  occupied  at  the  owner's  conven- 
ience two  or  three  times  each  year  for  more 
tiuiD  twenty  years,  the  possession  so  main- 
tained being  at  all  times  peaceable. 

For  other  oases,  see  Adverse  Possession,  1. 
It,  in  Dig.  1-52  N.  8. 

(January  7,  1916.) 

EXCEPTIONS  hy  respondent  to  rulings 
of  the  Land  Court  for  Plymouth  Coun- 
ty, made  upon  a  petition  for  the  registra- 
tion of  title  to  certain  land,  which  resulted 
in  a  decree  for  petitioners.    Overruled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Edwin  O.  Jenney  and  Henry 
P.  Herr  for  respondent. 

Messrs.  J.  E.  Norton  Shaw  and  Albert 
B.  Collins,  for  petitioners: 

The   southerly    boundary   of    the    Ralph 

Ifote.  —  As  to  Torrens  law,  see  annota- 
tion following  BlLET  V.  Pbabsoit,  post,  14. 
LJK.A.1916D. 


Jones  deed,  under  which  the  respondent 
claims  title,  followed  the  shore  of  the  White 
Island  pond,  did  not  cross  Oliver's  Neck, 
and  therefore  was  excluded  from  the  deed 
under  which  respondent  claims,  and  includ- 
ed in  the  deed  luider  which  the  petitioners 
claim  title. 

De  Ponta  v.  Driscoll,  200  Mass.  225,  86 
N.  E.  308;  Van  Ness  v.  Boinay,  214  Mass. 
340,  101  N.  E.  979;  Doon  v.  Felton,  203 
Mass.  267,  89  N.  E.  639;  Com.  v.  Roxbury, 
9  Gray,  451;  Hall  v.  Mayo,  97  Mass.  416; 
Nelson  v.  Butterfield,  21  Me.  220;  Mitchell 
v.  Smale,  140  U.  S.  406,  35  Ii..  ed.  442,  11 
Sup.  Ct.  Rep.  819,  840;  Paine  v.  Wood^  108 
Mass.  160. 

No  exception  lies  to  the  ruling  that  "oc- 
cupation under  a  claim  of  full  record  title 
since  1852,  with  nothing  inconsistent  there- 
to until  the  respondent  asserted  his  theory 
or  claim,  about  five  years  ago,  makes  a 
title  proper  for  registration." 

Waterman  v.  Johnson,  13  Pick.  268; 
CariBo  v.  Philippine  Islands,  212  U.  S.  449, 
53  L:  ed.  694,  29  Slip.  Ct.  Rep.  3S4;  Glos 
V.  Wheeler,  229  111.  272,  82  N.  E.  234; 
Hamlin  v.  People,  155  App.  Div.  680,  140 
N.  Y.  Supp.  644;  Browne,  Civ.  ft  Adm.  Law, 
p.  398;  Luce  v.  Parsons,  192  Mass.  8,  77 
N.  E.  1082;  Jeffery  v.  Winter,  190  Mass.  90, 
76  N.  E.  282 ;  First  Nat.  Bank  v.  Woburn, 
102  Mass.  220,  78  N.  E.  307;  Crowell  v. 
Druley,  19  HI.  App.  509;  O'Connor  v.  Hug- 
gins,  113  N.  Y.  511,  21  N.  E.  184;  Sharon 
V.  Tucker,  144  U.  S.  533,  36  L.  ed.  532, 
12  Sup.  Ct.  Rep.  720;  Joyce  v.  Dyer,  189 
Mass.  64,  109  Am.  St.  Rep.  603,  75  N.  E. 
81 ;  Poor  V.  Robinson,  10  Mass.  131 ;  Smith 
ex  dem.  Teller  v.  Lorillard,  10  Johns.  356; 
Sherwood  v.  Sutton,  5  Mason,  143,  Fed.  Cas. 
No.  12,782;  Chapin  v.  Freeland,  142  Mass. 
383,  66  Am.  Rep.  701,  8  K.  E.  128. 
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Braley,  J.,  delivered  the  opinion  of  the 
court: 

The  petitioners,  to  establish  their  right 
to  registration,  relied  on  title  by  prescrip- 
tion as  well  as  by  grant.  The  proof  of  titlu 
by  grant  required  an  examination  of  ancient 
records,  surveys,  and  plans  covering  more 
than  two  centuries;  and  in  the  first  re- 
quest the  respondent  asked  the  judge  to  rule 
that  "the  petitioners  have  failed  to  estab- 
lish that  they  are  the  owners  in  fee  of  the 
property  described  in  the  petition.  .  .  ." 
It  was  refused,  and,  in  so  far  as  title  by 
grant  is  involved,  the  questions  raised  by 
the  refusal  would  compel  a  lengthy  review 
Oi"  the  evidence;  portions  of  which  were 
adotitted  subject  to  the  respondent's  excep- 
tions. But  as  thus  applied  it  is  unneces- 
sary to  determine  the  correctness  of  this 
ruling,  for  reasons  presently  to  be  stated. 
A  title  gained  by  prescription  would  pass 
by  deed,  and  for  purposes  of  registration  it 
cannot  be  distinguished  from  title  by  grant. 
Rev.  Laws  chap.  128,  §  1;  Butler  v.  Atty. 
Gen.  195  Mass.  79,  8  L.R.A.(N.S.)  1047,  80 
N.  E.  688;  First  Nat.  Bank  v.  Woburn,  192 
Mass.  220,  78  N.  E.  307.  The  record  states 
that  it  appeared  in  evidence  and  the  judge 
found  as  a  fact  that  on  June  8,  1832,  by  a 
duly  recorded  deed,  the  land  in  question  was 
conveyed  by  one  Gibbs  to  Josiah  Folger, 
iinder  whom,  through  mesne  conveyances  the 
petitioners  claimed  ownership.  VVhile  it  is 
further  found  that  Gibbs  did  not  have  "full 
Record  title  at'the  date  of  the  conveyance," 
the  evidence  plainly  shows  that  one  Burgess, 
a  predecessor  of  the  petitioners,  who  ob- 
tained title  in  1867,  went  upon  the  land  in 
that  year  and  also  in  1868;  cut  the  timber 
from  both  sides  and  all  the  timber  from 
the  narrow  portion  of  "Oliver's  Neck,"  the 
designation  by  which  the  tract  in  dispute 
has  been  known  from  Colonial  tinies.     The 


cutting  took  place  in  the  presence  of  one 
Miller  and  one  Tisdale,  under  each  of  whom 
the  respondent. alleges  title.  It  was  further 
shown  that  Burgess  \>uilt  a  sledge  road 
through  the  neck,  kept  the  underbrush  cut; 
and  when,  in  1873,  he  parted  with  the  title, 
his  grantees  entered  into  possession  and 
erected  camp  buildings,  consisting  of  a 
stable,  cabin,  cookhouse  and  boathouse, 
which  were  kept  locked,  the  owners  only 
holding  keys.  The  land,  although  not  culti- 
vated, was  thereafter  kept  cleared  around 
the  buildings,  and  nearly  thirty  years  ago 
the  ancient  wooden  fence  across  the  "Neck" 
was  replaced  by  a  wire  fence  with  a  gate, 
which  has  been  maintained  and  the  gate  kept 
locked  by  the  parties  in  possession. 

The  buildings  ever  since  have  been  occu- 
pied two  or  three  times  each  year  for  about 
a  week  for  the  purpose  of  hunting,  fishing, 
rest,  and  recreation.  It  thus  appears  that 
for  more  than  twenty  years  before  the  date 
of  filing  the  petition,  the  petitioners  and 
their  predecessors,  under  the  claim  of  a  full 
record  title,  have  occupied  and  improved 
the  land  without  interruption  by  the  re- 
spondent or  those  under  whom  he  claims. 
The  occupation  having  been  open,  peaceable, 
and  adverse,  the  respondent's  second  and 
third  requests  that  "the  petitioners  upon 
all  the  evidence  have  failed  to  establish  that 
they  had  acquired  the  title  to  the  property 
set  forth  in  the  petition  by  prescription," 
and  that  "upon  all  the  e-  idence  in  this  case 
the  petition  should  be  dismissed  with  costs," 
were  rightly  denied.  It  follows  that  the 
finding  that  a  title  proper  for  registration 
had  been  made  out  was  warranted.  Wales 
V.  Coflln,  100  Mass.  177 ;  Bigelow  Carpet  Co. 
V.  Wiggin,  209  Mass.  542,  548,  649,  95  N. 
£.  938,  and  cases  cited. 

Exceptions  overruled. 


MINNESOTA   SUPRKME  COURT. 

JOSEPH  A.  HENRY,  Appt., 

V. 

WILLIAM  G.  WHITE  et  al.,  Respts. 

(123  Minn.  182,  143  N.  W.  324.) 

Records  —  Torrcns  law  —  fraudnlont 
JudKnient. 

1.  Where,  in  proceedings  under  the  Tor- 
rens  act  (Laws  1901,  chap.  237)  to  register 
title,  a  judgment  is  procured  by  fraud  on 
the  part  of  the  applicant  in  failing  to  name 
as  parties  or  serve  claimants  known  to  him, 
it  is  not  binding  upon  such  omitted  claim- 
ants. 
For  other  oases,  see  Judgment,  II.  e,  2,  in 

Dig.  1-52  N.  S. 

Headnotes  bv  BuNX,  J. 
X.R.A.1916D. 


Judgment  —  absencje  of  parties  —  col- 
lateral attack. 

2.  If  the  want  of  jurisdiction,  due  to  the 
failure  to  serve  known  claimants,  appears 
from  the  judgment  roll  itself,  the  judgment 
is  void  as  against  such  claimants,  and  may 
be  attacked  collaterally.  Where  such  want 
of  jurisdiction  does  not  appear  from  the 
judgment  roll  itself,  the  judgment  is  not 
subject  to  collateral  attack,  though  the  ap- 
plicant fraudulently  concealed  the  existence 
of  a  known  claimant. 

For  other  cases,  see  Judgment,  II.  o,  2,  «,  tn 

Dig.   1-52   A'.  S. 
Records  —  Torrens  l»w'—  reliance  on 

Jnd^rment. 

3.  Where  the  existence  of  such  claimant 
does   not   appear   from   the   judgment   roll 


Note.  —  As  to  Torrcns  law,  see  annota- 
tion following  KiLET  V.  Peabso.n,  post,  14. 
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itself,  or  the  proceedings,  and  where  such 
proceedings  are  absolutely  regular  on  their 
iace,  one  who  purchases  from  the  registered 
owner  for  a  valuable  consideration,  in  re- 
liance upon  the  judgment,  and  without  no- 
tice or  anything  to  put  hiin  on  inquiry, 
takes  the  title  free  from  all  encumbrances 
and  adverse  claims  except  those  noted  on 
the  certificate. 

For  other  case»,  see  Record*  and  Recording 
Laws,  III.  c,  in  Dig.  ISi  A'.  £t. 

(October  17,  1913.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  a  new  trial  of  an  action  brought  to 
foreclose  a  mortgage  made  by  defendant 
Gould  to  plaintiff.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  lilojrd  Peabody,  for  appellant: 

Defendant  Gould  did  not,  by  the  registra- 
tion proceedings  and  his  certificate,  acquire 
any  title  whatsoever  to  the  land  in  question 
which  he  could  assert  against  the  plaintiff. 

Baart  v.  Martin,  99  Minn.  197,  116  Am. 
St.  Rep.  394,  108  N.  W.  945;  Riley  v.  Pear- 
son, 120  Minn.  210,  post,  7,  139  X.  W. 
361. 

In  actions  affecting  title,  if  the  court 
never  acquires  jurisdiction  of  the  true  owner 
or  other  party  in  interest,  his  rights  are  not 
affected  by  the  decree;  those  purchasing  or 
otherwise  dealing  with  the  property,  on  the 
strength  of  the  decree,  do  so  at  their  peril; 
and  if  subsequently  there  must  be  a  loss  to 
one  or  the  other  claimant,  the  party  who 
has  bought  the  title  tainted  with  fraud 
must  be  the  loser. 

Falconer  v.  Cochran,  68  Minn.  405,  71 
X.  \T.  386. 

The  legislature  has  no  power,  either  by 
the  passage  of  an  act  for  the  registration  of 
title  or  otherwise,  to  make  a  man's  enjoy- 
ment of  his  property  to  depend  on  his  tak- 
ing notice  of  void  proceedings. 

Balcer  v.  Kelley,  11  Minn.  480,  Gil.  358. 

Mr.  Villiam  G.  Wlilte,  in  propria  per- 
sona: 

The  basic  principle  of  the  Torrens  system 
is  the  registration  of  the  title  to  land.  It 
is  the  creation  of  a  new  title,  binding  upon 
all  the  world,  and  must,  of  necessity,  rest 
upon  judicial  proceedings.  If  the  registra- 
tion system  has  any  value,  the  title  thus 
created  must  be  indefeasible. 

Niblack,  Analysis  of  the  Torrens  Systems, 
§  5;  State  ex  rel.  Douglas  v.  Westfall,  85 
Minn.  437,  57  L.R.A.  297,  89  Am.  St.  Rep. 
671,  89  N.  W.  176;  Baart  v.  Martin  and 
Riley  V.  Pearson,  supra. 

A  registration  proceeding  is  substantial- 
ly a  proceeding  in  rem. 

Pennoyer  v.  Neff,  95  U.  S.  714,  24  L.  ed. 
I^R.A.1916D. 


5«5;  Arndt  ▼.  Griggs,  134  U.  S.  316,  33  L. 
ed.  918,  10  Sup.  Ct.  Rep.  557;  Roller  v. 
Holly,  176  U.  S.  398,  44  L.  ed.  520,  20  Sup. 
Ot.  Rep.  410 ;  Title  &  Document  Restoration 
Co.  V.  Kerrigan,  loO  Cal.  289, 8 1,.R.A.(N.S.) 
682,  119  Am.  St.  Rep.  199,  88  Fac.  366; 
Robinson  v.  Kerrigan,  151  Cal.  40,  \i\  Am. 
St.  Rep.  90,  90  Pac.  129,  12  Ann.  Cas.  829; 
Hoffman  v.  Superior  Ct.  151  Cal.  386,  90 
Pac.  939;  State  ex  rel.  Douglas  v.  Westfall, 
85  Minn.  437,  57  L.R.A.  297,  89  Am.  St. 
Rep.  571,  89  N.  W.  175;  Tyler  v.  Judges  of 
Ct.  of  Registration,  176  Mass.  71,  51  L.R.A. 
433,  55  N.  £.  812. 

The  subject-matter  of  a  registration  pro- 
ceeding is  the  state  of  the  title  to  the  land 
affected  thereby. 

State  ex  rel.  Douglas  t.  Westfall,  86 
Minn.  437,  57  L.RJk..  297,  89  Am.  St.  Rep. 
671,  89  N.  W.  176;  Arndt  v.  Griggs,  134  U. 
S.  316,  33  L.  ed.  918,  10  Sup.  Ct.  Rep.  557; 
American  Land  Co.  t.  Zeiss,  219  U.  S.  47, 
55  L.  ed.  82,  31  Sup.  Ct.  Rep.  200. 

Jurisdiction  over  the  land  and  over  all 
claimants  thereto  is  obtained  in  the  manner 
clearly  pointed  out  by  the  statute. 

If  one  who  examines  the  record  in  a  regis- 
tration proceeding  finds  the  same  to  be 
complete  and  perfect  in  every  particular, 
and  that,  so  far  as  is  disclosed  by  the  rec- 
ord itself,  the  summons  itself  has  been 
served  upon  all  known  claimants,  and  that 
notice  to  all  other  persons  has  been  given 
by  publishing  and  mailing  the  summons,  as 
required  by  law,  he  may  safely  conclude 
that  the  court  has  acquired  jurisdiction  to 
conclusively  establish  the  title  to  the  land 
affected  thereby,  and  may  rely  thereon. 

Dewey  v.  Kimball,  89  Minn.  454,  95  N. 
W.  317,  895,  96  N.  W.  704;  Riley  v.  Pear- 
son, 120  Minn.  210,  post,  7,  139  N.  W.  361. 

A  registration  decree  valid  upon  its  face 
cannot  be  collaterally  attached. 

Turrell  v.  Warren,  26  Minn.  9;  State  ex 
rel.  Brown  t.  Macdonald,  24  Minn.  48; 
Sand^vich  Mfg.  Co.  v.  Earl,  56  Minn.  390, 
57  N.  W.  938;  Riley  v.  Pearson,  supra: 
Hoffman  v.  Superior  Ct.  151  Cal.  386,  90 
Pac.  939;  Baart  v.  Martin,  99  Minn.  197, 
116  Am.  St.  Rep.  394,  108  N.  W.  945;  23 
Cyc.  1077;  Brown  ▼.  Atwater,  25  Minn.  520; 
Sodini  v.  Sodini,  94  Minn.  302,  110  Am.  St. 
Rep.  371,  102  N.  W.  861;  Gulickson  v.  Bod- 
kin, 78  Minn.  35,  79  Am.  St.  Rep.  352,  80 
N.  W.  783;  Nye  v.  Swan,  42  Minn.  243,  44 
N.  W.  9. 

Bonn,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  to  foreclose  a  mortgage 
made  to  plaintiff  by  defendant  Gould.  The 
trial  resulted  in  a  decision  that  defendant 
White  was  the  owner  of  the  real  estate, 
free  from  any  claim  of  plaintiff  on  account 
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of  his  mortgage.  Plaintiff  appealed  from 
an  order  denying  a  new  trial. 

The  assignments  of  error  attack  the  con- 
clusions of  law,  but  not  the  findings  of  fact, 
which  may  be  summarized  as  follows: 
Gould  owned  a  lot  in  St.  Paul,  and  on  De- 
cember 1,  1908,  executed  and  delivered  to 
plaintiff  a  promissory  note  for  $300,  and 
a  mortgage  on  the  lot  to  secure  the  note. 
At  the  time  the  note  and  mortgage  were  de- 
livered to  plaintiff,  Gould  represented  that 
he  desired  to  register  the  title  to  the  land, 
and  requested  plaintiff  to  refrain  from  re- 
cording the  mortgage,  promising  that  he 
would  have  the  decree  in  the  registration 
proceedings  provide  that  the  mortgage  was 
a  first  lien  on  the  premises.  Plaintiff  re- 
lied on  these  representations  and  did  not 
record  his  mortgage.  Gould  made  applica- 
tion to  register  his  title,  but  did  not,  in 
the  application  or  otherwise,  disclose  the 
fact  that  plaintiff  owned  a  mortgage  on 
the  premises.  Plaintiff  was  not  made  a 
party  to  the  proceedings.  The  decree  was 
thereafter  duly  entered,  adjudging  Gould 
to  be  the  owner  of  the  premises  free  from 
all  encumbrances,  and  the  premises  were 
thereafter  registered  in  the  name  of  Gould, 
free  and  clear  of  the  mortgage  of  plaintiff. 
Thereafter,  and  in  furtherance  of  his  pur- 
pose to  defraud  plaintiff,  Gould  conveyed 
the  premises  to  defendant  White,  who  paid 
a  valuable  consideration  therefor.  White 
had  no  knowledge  or  notice  of  the  existence 
of  the  mortgage,  uid,  in  purchasing  the 
premises,  relied  upon  the  decree  and  the 
certificate  in  the  registration  proceedings. 
As  a  part  of  the  transaction,  the  owner's 
duplicate  certificate,  held  by  Gould,  was 
surrendered  to  and  canceled  by  the  regis- 
trar of  titles,  who  then  registered  the  title 
in  the  name  of  defendant  White,  free  from 
all  encumbrances,  caused  the  original  cer- 
tificate of  registration  to  be  entered  and 
recorded,  and  delivered  an  owner's  duplicate 
certificate  to  defendant. 

We  have,  then,  this  case:  The  owner  of 
land  makes  application  to  register  his  title, 
and  fraudulently  omits  to  disclose  the  ex- 
istence of  an  unrecorded  mortgage,  or  to 
make  the  mortgagee  a  party,  llie  proceed- 
ings are  in  all  respects  regular,  and  a  de- 
cree is  entered  that  makes  no  mention  of 
any  mortgage.  The  owner  then  conveys  the 
land  for  a  valuable  consideration  to  a  pur- 
chaser who  relies  on  the  registration  pro- 
ceedings and  has  no  notice  or  knowledge 
that  there  is  a  mortgage  on  the  property. 
The  question  is:  Does  the  purchaser  take 
the  title  free  from  the  lien  of  the  mortgage  ? 

This  question  must  be  and  is  answered 
in  the  affirmative.  To  hold  otherwise  would 
not  only  wholly  destroy  the  indefeasible 
character  of  a  Torrens  title,  but  also  give 
1...R.A.1916D. 


an  unrecorded  conveyance  priority  as 
against  a  subsequent  purchaser  in  good 
faith  for  a  valuable  consideration  whose 
conveyance  is  first  duly  recorded,  in  direct 
opposition  to  the  provisions  of  the  record- 
ing act.  Hev.  Laws  1905,  §  3357.  If  Gould 
had  not  registered  his  title,  and  White  had, 
in  good  faith,  and  for  a  valuable  considera- 
tion, purchased  the  land  and  recorded  his 
deed,  there  can  be  no  doubt  that  he  would 
take  the  title  free  from  the  lien  of  an  un- 
recorded mortgage  of  which  he  had  no  no: 
tice.  It  surely  cannot  be  held  that  a  de- 
cree in  registration  proceedings,  regular  in 
all  respects,  removes  this  protection  of  the 
innocent  purchaser.  It  is  admitted  that 
nothing  in  these  proceedings  would  cause 
one  who  examined  them  to  suspect  the  ex- 
istence of  any  lien,  or  fraud  on  the  part  of 
the  applicant.  It  is  difficult  to  see  what 
would  remain  of  the  indefeasible  character 
of  a  Torrens  title  if  the  decree  is  open  to 
collateral  attack  as  against  one  who  pur- 
chases in  good  faith  for  a  valuable  consid- 
eration, and  with  nothing  to  put  him  on 
inquiry  as  to  fraud  on  the  part  of  the 
applicant.  It  would  seem  imnecessary  to 
say  again  that  the  purpose  of  the  statute 
(Rev.  Laws  1906,  9  3393)  was  to  create  an 
indefeasible  title  in  the  person  adjudged 
to  be  the  owner.  The  basic  principle  of  the 
system  is  the  registration  of  the  title  to 
land  instead  of  registering  only  the  evi- 
dence of  such  title.  A  title  is  created  by 
the  decree  and  certificate  of  registration. 
State  ex  rel.  Douglas  v.  Westfall,  85  Minn. 
437,  57  L.R.A.  297,  89  Am.  St.  Rep.  571, 
89  N.  W.  176;  Baart  v.  Martin,  99  Minn. 
197,  116  Am.  St.  Rep.  394,  108  N.  W.  945; 
Riley  v.  Pearson,  120  Minn.  210,  post,  7, 
139  N.  W.  361. 

Where  the  decree  is  procured  by  fraud, 
actual  or  constructive,  as  where  claimants 
known  to  the  applicant  are  not  named  as 
parties  or  served  in  the  proceedings,  it  does 
not  bind  the  claimants  so  omitted.  If  the 
want  of  jurisdiction  due  to  the  failure  to 
serve  known  claimants  appears  affirmative- 
ly from  the  judgment  roll  itself,  the  judg- 
ment is  void  as  against  such  claimants,  and 
may  be  attacked  collaterally.  Riley  v.  Pear- 
son, supra.  But  where  neither  in  the  pro- 
ceedings themselves  nor  by  the  records  the 
existence  of  an  unnamed  claimant  is  shown, 
though  the  applicant  knows  that  there  is 
such  a  claimant,  the  want  of  jurisdiction 
does  not  appear  from  the  judgment  roll  it- 
self, and  the  decree  is  not  subject  to  col- 
lateral attack. 

In  Riley  v.  Pearson,  the  fact  that  known 
claimants  were  omitted  appeared  from  the 
judgment  roll  itself,  as  well  as  from  the 
records  in  the  office  of  the  register  of  deeds. 
No  question  of  innocent  purchaser  was  in- 
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volved  in  tliat  case.  It  may  be  oorrect, 
though  we  do  not  ao  decide,  that  a  decree 
that  is  void  and  subject  to  collateral  at- 
tack would  not  be  yalidated  by  a  transfer 
of  the  title  to  a  purchaser,  though  he  paid 
a  valuable  consideration,  and  had  no  actual 
notice  of  the  facts  which  made  the  decree 
void.  But  where,  as  in  the  instant  case, 
the  fraud  or  want  of  jurisdiction  does  not 
appear  from  the  judgment  or  the  proceed- 
ings, and  where  such  proceedings  are  ab- 


solutely regular  on  their  face,  one  who  pur- 
chases from  the  registered  owner  for  a 
valuable  consideration,  in  reliance  upon  the 
judgment,  and  without  notice  or  anything 
to  put  him  on  inquiry,  takes  the  title  free 
from  all  "encumbrances  and  adverse  claims, 
excepting  only  such  estates,  mortgages,  liens, 
charges,  and  interests  as  may  be  noted  in 
the  last  certificate  of  title  in  the  office  of 
the  registrar."  Rev.  Laws  1905,  §  3393. 
Order  aflSrmed 
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WILLIAH  C.  RILEY,  Respt, 

T. 

HARY  H.  PEARSON,  Impleaded,  etc.,  Appt. 
(120  Minn.  210,  139  N.  Vf.  361.) 

Deed  —  constrnction  —  easement. 

1.  A  deed  of  real  estate  construed,  and 
held  to  convey  to  the  grantee  an  easement 
of  a  passageway  over  the  land  of  the  grant- 
or, and  that  such  easement  was  permanent, 
and  not  limited  to  the  life  of  the  building 
on  the  premises. 

For  other  cases,  tee  Basement*,  II.  a;  III. 
in  Dig.  1-52  N.  8. 

Real  property  —reglstrf  of  title  ^  ab- 
sence of  parties. 

2.  Where,  in  proceedings  under  the  Ter- 
rene act  to  register  title,  the  applicant  fails 
to  disclose  to  the  court  the  names  of  persons 
known  to  him  to  have  an  interest  in  or  lien 
upon  the  property,  and  such  persons  arc  not 
named  as  parties  to  the  proceeding  or  served 
with  summons,  and  do  not  have  actual  no- 
tice of  the  proceeding,  a  judgment  rendered 
therein  is  not  binding  upon  such  persons. 
For  other  ewtes,  see  Judgment,  II,  e,  2,  in 

Dig.  1-52  If.  8. 
Same  —  knowledge  of  applicant. 

3.  Applicant  in  the  proceedings  in  ques- 
-tion  herein  held  to  have  known  before  the 

summons  was  applied  for  that  her  title  was 
subject  to  permanent  easements  owned  by 
persons  known  to  her. 
For  other  cases,  see  Votioe,  tn  Dig.  1-52 

K.  8. 
Judgment  —  collateral  attack. 

4.  Such  judgment,  rendered  without  juris- 
diction of  tlie  persons  owning  such  ease- 
ments, was  void  as  to  them,  and  may  be 
attacked  collaterally. 

For  other  cases,  see  Judgment,  II.  o,  2,  a, 
in  Dig.  1-52  2V.  8. 

(January  3,   1913.) 

APPEAL  by  defendant  Mary  H.  Pearson 
from  a  judgment  of  the  District  Court 
for  Ramsey  County  in  favor  of  plaintiff,  and 

Headnotes  by  BUNS,  J. 


Note. —As  to  Torrens  law,  see  annota- 
tion following  this  case,  post,  14. 
LuR.A.1916D. 


from  an  order  denying  a  motion  for  new 
trial  in  a  proceeding  to  register  title  to 
certain  land.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  6.  White,  for  appellant  r 

A  title  duly  and  regularly  registered 
under  the  Torrens  system  is  indefeasible 
after  the  expiration  of  the  period  fixed  by 
statute,  unless  the  registration  was  ob- 
tained by  fraud. 

Baart  v.  Martin,  99  Minn.  197,  116  Am. 
St.  Rep.  394,  108  N.  W.  945. 

And  fraud  within  the  meaning  of  the 
Torrens  law  is  actual  fraud,  mala  fides,  or 
dishonesty  of  some  sort. 

Niblack,  Analysis  of  Torrens  Systems, 
S  144;  Coleman  v.  Riria  Puwhanga,  4  New 
Zealand  L.  R.  230;  Matai  v.  Assets  Co.  6 
New  Zealand  L.  R.  856. 

One  who  seeks  relief  from  a  decree  which 
was  obtained  by  fraud  must  seek  that  re- 
lief in  a  direct  action,  and  not  in  a  col- 
lateral one. 

Hoffman  v.  Superior  Ct.  151  Cal.  386,  90 
Pac.  939;  Baart  v.  Martin,  supra. 

In  the  absence  of  fraud  a  registration  de- 
cree creates  a  new  and  indefeasible  title  in 
the  registered  owner.  The  decree  is  bind- 
ing upon  all  the  world,  and  binds  and  con- 
cludes even  residents  of  the  state  who  were 
omitted  from  the  summons. 

Doyle  V.  Wagner,  108  Minn.  443,  122  N. 
W.  316;  Baart  v.  Martin,  99  Minn.  197, 
116  Am.  St.  Rep.  394,  108  N.  W.  945:  Reed 
V.  Siddall,  94  Minn.  216,  102  N.  W.  453: 
American  Land  Co.  v.  Zeiss,  219  U.  S.  47, 
65  L.  ed.  82,  31  Sup.  Ct.  Rep.  200. 

Neither  the  applicant  nor  the  defendant 
Daniel  Abcrle  &  Sons  are 'in  possession  of 
Mary  H.  Pearson's  premises  simply  because 
they  have  the  right  to  use  a  portion  of  the 
same  for  ingress  and  egress  from  the  yard 
room  in  the  rear  of  their  respective  stores. 

Baker  v.  Kelley,  11  Minn.  480,  Gil.  358; 
State  ex  rel.  Douglas  v.  Westfall,  85  Minn. 
443,  57  L.R.A.  297,  89  Am.  St.  Rep.  571, 
89  N.  W.  175. 

Even  if  defendant  Daniel  Aberle  k  Sons 
and  the  applicant,  Riley,  were  in  possession 
of  the  Pearson  property  when  her  registra- 
tion  decree   was  rendered,   it  would   avail 
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them  nothing  in  this  present  proceeding. 
They  can  attack  that  decree,  if  at  all,  only 
in  a  direct  proceeding  instituted  for  that 
purpose. 

Turrell  v.  Warren,  25  Minn.  9;  23  Oyc. 
1077;  Brown  v.  Atwater,  25  Minn.  520; 
Sodini  t.  Sodini,  94  Minn.  302,  110  Am.  St. 
Rep.  371,  102  K.  W.  861 ;  Gulickson  v.  Bod- 
kin, 78  Minn.  35,  79  Am.  St.  Rep.  352,  80 
N.  W.  783;  State  ex  rel.  Brown  v.  McDon- 
ald, 24  Minn.  48;  Nye  v.  Swan,  42  Minn. 
243,  44  N.  W.  9;  Van  Fleet,  Collateral  At- 
tack, §§  3-12. 

Messrs.  Charles  Becbhoefer  and  A.  E. 
Horn,  for  respondent: 

Persons  who  appear  of  record,  or  who 
are  known  to  the  applicant  to  have  any 
title  or  interest,  must  be  named  as  defend- 
ants, and  if  this  requirement  is  not  com- 
plied with,  the  judgment  as  to  the  person 
not  named  is  void. 

Ware  t.  Easton,  46  Minn.  180,  48  K.  W. 
775;   Minnesota  Debenture  Co.  v.  Johnson, 

94  Minn.  150,  110  Am.  St.  Rep.  3.54,  102 
N.  W.  381 ;  Dewey  v.  Kimball,  89  Minn.  454, 

95  N.  W.  317,  895,  96  N.  W.  704;  Baart  v. 
Martin,  99.  Minn.  204,  116  Am.  St.  Rep. 
394,  108  N.  W.  945. 

As  this  judgment  was  void  by  facts  af- 
firmatively appearing  in  the  proceeding,  no 
direct  attack  was  necessary. 

Kanne  v.  Minneapolis  k  St.  L.  R.  Co.  33 
Minn.  419,  23  N.  W.  854;  Jewett  v.  Iowa 
Land  Co.  64  Minn.  531,  58  Am.  St.  Rep. 
555,  67  N.  W.  639. 

Respondent  was  in  the  "possession  and  oc- 
cupancy" of  the  easement. 

39  Cyc.  1751;  Jones,  Easements,  §  122; 
Hey  v.Collman,  78  App.  Div.  584,  79  N. 
Y.  Supp.  780,  affirmed  in  180  N.  Y.  560.  73 
N.  E.  1125;  Sutphen  v.  Therkelson,  38  N. 
J.  Eq.  318;  Croke  v.  American  Nat.  Bank, 
18  Colo.  App.  3,  70  Pae.  229;  Arterburn  v. 
Beard.  86  Neb.  733,  126  N.  W.  379:  Hatton 
v.  Cale,  ia-2  Iowa,  485,  132  N.  W.  1101; 
Ray  V.  Nally,  28  Ky.  L.  Rep.  421,  89  S.  W. 
486;  McOann  v.  Day,  57  111.  101:  Robin- 
son V.  Thrailkill,  110  Ind.  117,  10  N.  E. 
647;  Rollo  v.  Nelson,  34  Utah,  116,  26 
L.R.A.(N.S.)   315,  96  Pac.  263. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  proceeding  under  the  so-called 
Torrens  act  to  register  the  title  to  land  in 
the  city  of  St.  Paul.  A  trial  of  the  issues 
resulted  in  a  decision  that  the  applicant 
was  entitled  to  have  his  title  to  the  land, 
and  to  the  easements  referred  to  in  the 
decision,  registered  in  him.  Defendant  Mary 
H.  Pearson  moved  for  a  new  trial,  and  from 
an  order  denying  such  motion  appealed  to 
this  court. 

The  questions  presented  here  relate:  (1) 
L.R.A.1916D. 


To  the  character  and  extent  of  the 
ments  owned  by  plaintiff  and  defendant 
Daniel  Aberle  &  Sons  prior  to  tlie  decree 
hereinafter  mentioned;  (2)  to  the  effect  of 
such  decree  on  such  easements.  The  ma- 
terial facts  are  as  follows: 

Alexander  Paul,  in  his  lifetime,  was  the 
owner  of  lots  8  and  9,  block  20,  St.  Paul 
proper.  He  constructed  upon  this  property 
a  three-story  stone  building,  divided  into 
four  separate  stores.  By  his  will  Alexan- 
der Paul  devised  this  property  to  his  chil- 
dren, Charles  Paul  and  Mary  Paul,  in  equal 
sliares.  The  will  was  probated  in  1867^ 
and  the  final  decree,  entered  in  1881,  as- 
signed the  property  to  the  devisees  named. 
Lots  8  and  9  have  a  frontage  on  East  Third 
street  of  116  feet,  and  a  depth  on  Robert 
street  of  150  feet.  The  store  building  cov- 
ered the  entire  frontage  of  both  lots  on 
East  Third  street,  but  the  division  into 
stores  was  without  any  reference  to  lot 
lines.  Store  No.  1,  located  at  the  north- 
east corner  of  East  Third  and  Robert 
streets,  was  constructed  on  the  west  41.06 
feet  of  lot  8.  Stores  numbered  2,  3,  and 
4  were  located  on  the  remainder  of  lot  8 
and  all  of  lot  9. 

In  1881  commissioners  appointed  by  the 
probate  court  to  partition  the  estate  of 
Alexander  Paul  filed  their  report,  in  which 
store  No.  1  was  assigned  in  severalty  to 
Charles  Paul,  and  stores  Nob.  2,  3,  and  4 
were  assigned  in  severalty  to  Mary  Paul. 
In  this  report,  which  was  confirmed  by  the 
court  in  April,  1881,  and  duly  recorded, 
store  No.  1,  together  with  the  land  upon 
which  it  was  located,  was  set  off  to  Charles 
Paul,  subject  to  the  following  easement: 
"Subject  to  the  right  of  use  of  the  arched 
alleyway  through  the  rear  end  thereof  by 
the  owners  and  occupants  and  their  heirs 
and  assigns  of  said  stores  2,  3,  and  '  4 
in  said  block,  for  ingress  and  egrras 
from  the  same  into  and  from  the  yard 
room  in  the  roar  of  said  block,  so  long 
as  said  building  shall  stand."  The  arched 
alleyway  mentioned  in  the  report  leads 
from  Robert  street  to  the  "yard  room" 
in  the  rear  of  stores  2,  3,  and  4.  Store 
No.  1  extends  the  full  length  of  the  lot, 
and  this  alleyway  is  a  driveway  under  the 
second  story,  with  its  sides  and  arched  ceil- 
ing of  stone.  It  is  10  feet  wide  on  the 
ground  and  16  feet  high  at  thei  highest 
point  of  the  arch,  and  extends  the  full  width 
of  store  No.  1  to  an  open  space  in  the  rear 
of  the  other  stores,  which  do  not  extend  to 
the  rear  of  the  parcels  on  which  they  stand. 

Mary  Paul  died,  and  her  undivided  half 
interest  in  the  property  was  assigned  by  the 
final  decree  entered  January  26,  1888,  to 
the  devisees  named  in  her  will,  Emma  and 
William  Paul.    On  the  next  dav  there  was 
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recorded  a  deed  from  Charles  Paul  and  wife 
to  Emma  Paul  and  William  Paul.  This 
deed,  dated  in  November,  1887,  purported 
to  convey  to  the  grantees  the  three  stores 
which  had  been  set  o£f  to  Mary  Paul  in  the 
partition  proceedings  in  1881.  In  this  deed 
the  easement  granted  was  described  as  fol- 
lows: "Together  with  the  right  of  use  of 
the  arched  alleyway  in  the  rear  of  said  most 
westerly  store,  for  ingress  and  egress  to 
and  from  the  yard  room  in  the  rear  of  the 
stores  standing  on  said  lots  8  and  9." 

The  applicant,  William  C.  Riley,  and  the 
defendant  Daniel  Aberle  &  Song,  have  suc- 
ceeded to  the  title  and  interest  of  Emma 
and  William  Paul  in  two  of  the  stores  and 
parcels  of  lots  8  and  0  which  went  to  Mary 
Paul  by  the  partition,  Riley  owning  parcel 
Ko.  4  and  Daniel  Aberle  &  Sons  parcel  No. 
3,  and  they  are  the  present  owners  of  the 
easements.  Defendant  Mary  H.  Pearson 
succeeded  to  the  title-  of  Charles  Paul  to 
parcel  No.  1,  on  which  store  No.  1  and  the 
arched  alleyway  stands. 

The  foregoing  are  the  facts  that  bear  on 
the  question  whether  the  easement  of  the 
applicant  is  permanent  or  endures  only  so 
long  as  the  building  stands.  The  facts  that 
bear  on  the  second  question  are  as  follows: 

On  April  24,  1906,  Mary  H.  Pearson  filed 
in  the  district  court  of  Ramsey  county  her 
application  to  register  the  title  to  the  west 
41.06  feet  of  lots  8  and  9,  block  26.  After 
the  usual  reference  to  the  examiner  of 
titles,  the  latter,  on  May  8,  1908,  filed  his 
report,  in  which  he  reported  that  the  ap- 
licant  was  the  owner  of  record  of  the  land 
sought  to  be  registered,  subject  to  the  ease- 
ment granted  by  the  deed  of  November,  1887, 
from  Charles  Paul,  which  easement  the  ex- 
aminer stated  "does  not  appear  to  have  ever 
been  extinguished."  He  recommended  that 
the  owners  and  persons  in  possession  of  the 
remainder  of  lots  8  and  9,  covered  by  the 
store  building,  be  made  defendants  in  the 
proceeding.  The  applicant  did  not,  how- 
ever, apply  for  the  issuance  of  a  summons  in 
which  these  owners  and  persons  in  posses- 
sion were  named  as  defendants.  Nothing 
appears  to  have  been  done  in  the  procecd- 
ings  until  October  24,  1900,  on  which  day 
the  examiner  filed  a  supplemental  report, 
in  which  he  stated  that  the  title  should  be 
registered  subject  to  the  right  of  use  of 
the  arched  alleyway  by  the  owners  and 
occupants,  their  heirs  and  assigns,  of  the 
store  building,  "so  long  as  said  building 
shall  stand,"  and  stated  that,  if  this  were 
done,  it  would  not  be  necessary  to  make 
the  owners  and  persons  in  possession  of  the 
remainder  of  lots  8  and  9  defendants  in 
the  proceeding. 

On  the  day  following  the  filing  of  this 
supplemental  report,  the  applicant  applied 
1,.R.A.1916D. 


for  the  issuance  of  a  summons,  and  did  not 
include  among  those  to  be  named  as  de- 
fendants the  owners  of  the  remainder  of 
lots  8  and  9  and  the  easement,  who  were, 
as  before  stated,  William  C.  Riley  and  Dan- 
iel Aberle  &  Sons.  Riley  was  at  the  time 
a  resident  of  St.  Paul,  and  Daniel  Aberle 
&  Sons  was  a  corporation  having  its  place 
of  business  and  the  residence  of  its  officers 
in  St.  Paul.  The  summons  was  issued  as 
applied  for,  and  did  not  name  as  defendants 
either  Riley  or  Daniel  Aberle  &  Sons,  and 
neither  was  ever  served  or  notified  of  the 
proceedings.  The  summons  was  directed  to 
certain  named  defendants,  and  to  "all  other 
persons  or  parties  unknown  claiming  any 
right,  title,  estate,  lien,  or  interest,  in  the  real 
estate  described  in  the  application  herein." 
This  summons  was  published  as  required  by 
law,  and  the  proceedings  came  on  before  the 
court,  which  made  its  decision  finding  tliat 
the  applicant  wag  the  owner  of  the  real 
estate  described  in  the  application,  subject 
to  the  easement  "so  long  as  said  store  build- 
ing shall  stand,"  and  directing  the  entry  of 
judgment  accordingly.  Judgment  was  en- 
tered, which  described  the  easement  in  the 
language  of  the  findings,  and  ordered  the 
register  of  titles  to  register  applicant's  title, 
subject  to  such  easement  and  certain  other 
encumbrances  named.  The  title  was  so  reg- 
istered, and  a  certificate  issued. 

On  these  facts,  tlte  learned  trial  court  de- 
cided that  the  applicant  in  this  proceeding 
and  defendant  Daniel  Aberle  &  Sons  were 
the  owners  of  a  perpetual  easement  for  a 
passageway  through  the  arched  alleyway, 
and  that,  not  being  parties  to  the  Pearson 
registration  proceeding,  tliey  were  not  bound 
or  affected  by  the  judgment  in  that  proceed- 
ing, which  declared  their  easement  to  be 
only  "so  long  as  said  store  building  shall 
stand." 

1.  The  first  claim  of  appellant  is  that 
the  easement  is  not  perpetual,  but  continu- 
ous only  "so  long  as  the  stone  building  shall 
stand."  If  the  character  of  this  easement 
is  to  be  determined  by  the,  terms  of  the  parti- 
tion decree  in  the  estate  of  Alexander  Paul, 
this  is  correct;  but  if  the  character  and 
duration  of  the  easement  are  to  be  deter- 
mined by  the  terms  of  the  deed  of  November, 
1887,  from  Charles  Paul  to  Emma  and  Wil- 
liam Paul,  we  think  it  clear  that  the  ease- 
ment was  perpetual.  The  language  will  not 
admit  of  any  other  construction.  The  ease- 
ment was  to  each  grantee,  and  to  his  "heirs 
and  assigns  forever,"  and  was  without  lim- 
itation as  to  time.  There  is  nothing  to 
warrant  the  conclusion  that  if  the  building 
should  be  destroyed  by  fire  or  cyclone,  or 
torn  down  to  make  way  for  a  new  structure, 
it  was  intended  that  the  easement  should 
terminate.    And  we  hold  that  we  must  de- 
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temine  the  nature  and  duration  of  the 
easement  from  the  terms  of  the  deed  of 
November,  1887. 

It  is  urged  that  this  deed  was  merely  con- 
firmatory of  the  partition  decree  entered  six 
years  before;  but  there  is  no  suggeetion 
why  this  decree  needed  confinnation,  and 
no  explanation  of  why,  if  it  did,  Emma  and 
William  Paul  did  not  give  a  deed  to  Charles 
confirming  his  title  under  the  decree  to 
parcel  No.  1.  Apparently  the  partition  pro- 
ceedings were  entirely  effective  to  convey  to 
Mary  Paul  a  complete  title  to  parcels  2,  3, 
and  4,  and  to  Charles  Paul  an  equally  good, 
but  no  better,  title  to  parcel  1.  The  deed 
of  1887  recited  a  consideration  of  $30,000, 
which  is  perhaps  a  fact  not  of  great  weight, 
but  rather  suggestive  of  something  more 
than  a  mere  desire  to  confirm  the  partition 
decree  and  strengthen  the  final  decree,  which 
on  the  day  the  deed  was  filed  for  record 
was  entered  in  Mary  Paul's  estate,  and  as- 
signed to  the  grantees  in  the  deed  the  iden- 
tical property  it  conveyed,  if  applicant's 
position  is  correct.  It  seems  much  more 
reasonable  to  conclude  that  it  was  intended 
by  the  deed  to  convey  something  that  the 
grantee  did  not  already  own.  A  permanent 
easement  in  the  owners  of  parcels  2,  3,  and 
4  would  evidently  be  of  much  greater  value 
than  the  one  they  already  possessed,  limited 
by  the  life  of  a  building  which  might  at 
any  time  be  destroyed  or  torn  down  to  be 
supplanted  by  a  more  modern  structure. 

We  hold  that  the  deed  conveyed  an  ease- 
ment, and  that  this  easement  was  perma- 
nent, not  limited,  as  was  the  one  granted 
by  the  partition  decree.  It  follows  that  the 
trial  court  correctly  held  that,  at  the  date 
of  the  commencement  of  the  Pearson  regis- 
tration proceedings,  William  C.  Riley  and 
Daniel  Aberle  &  Sons  each  owned  a  perpet- 
ual easement  for  the  use  of  the  arched  alley- 
way over  the  rear  of  parcel  No.  1.  It  may 
be  noted  here  that  pared  No.  2  is  owned  by 
a  defendant  who  did  not  appear  in  this  pro- 
ceeding, and  that  the  owner  of  parcel  No.  3 
has  also  an  easement  of  passage  over  the 
rear  of  parcel  No.  2,  and  the  owner  of  par- 
cel No.  4  an  easement  of  passage  over  the 
rear  of  parcels  Nos.  2  and  3,  as  well  as  the 
right  to  use  the  arched  alleyway.  Each  of 
these  easements  is,  by  the  terms  of  the  deed 
creating  it,  a  permanent  one. 

2.  The  serious  and  important  question  in 
the  case  is  whether  or  not  applicant  and 
Daniel  Aberle  &  Sons  are  bound  by  the 
Pearson  registration  decree,  which  adjudged 
their  easements  to  be  limited  by  the  life  of 
the  building.  That  this  judgment  was  er- 
roneous we  have  already  held;  but,  of 
course,  that  is,  in  this  connection,  unimpor- 
tant. If  it  is  binding  on  applicant,  he  can- 
not now  claim  a  permanent  easement.  The 
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question  is  important,  not  only  as  it  affects 
the  validity  of  -decrees  under  the  Torrens 
law  as  against  collateral  attack,  but  as  it 
affects  owners  of  property  which  may  be 
taken  from  them  by  legal  proceedings  of 
which  they  have  no  notice.  We  are  anxious 
that  a  Torrens  title  be  made  one  which  will 
pass  readily,  without  examination  of  the 
records  to  ascertain  if  the  owner  of  the 
certificate  had  a  title  that  was  proper  for 
registration,  and  without  regard  to  that 
fact;  but  we  are  also  anxious  to  announce 
no  doctrine  that  will  make  it  easy  to  deprive 
another  of  his  property  without  an  oppor- 
tunity on  his  part  to  be  heard.  We  con- 
ceive that  considerations  of  public  welfare 
do  not  demand  that  we  "stretch  the  law" 
in  order  to  sustain  a  Torrens  title  founded 
on  a  judgment  rendered  without  due  proc- 
ess of  law. 

The  controlling  facts,  to  which  we  must 
apply  the  law,  are  that,  at  the  time  the 
Pearson  summons  was  applied  for,  William 
C.  Riley  and  Daniel  Aberle  St.  Sons  were  the 
record  owners  of  a  perpetual  easement  over 
the  land  sought  to  be  registered,  and  were 
openly  in  the  enjoyment  of  such  easement. 
The  applicant  had  both  constructive  and  ac- 
tual knowledge  of  this  fact;  the  deed  cre- 
ating the  easement  being  on  record,  the  own- 
ers being  in  possession,  and  the  examiner 
of  titles  having,  in  his  original  report, 
found  that  an  easement  was  created  by  the 
deed,  and  still  existed,  and  having  recom- 
mended that  the  owners  of  such  easement 
be  made  parties  defendant  in  the  proceed- 
ings. Had  there  been  no  supplemental  re- 
port of  the  examiner,  suggesting  that  it  was 
not  necessary  to  make  the  owners  of  the 
easement  parties,  it  could  not  be  claimed 
that  the  decree  would  bind  parties  not 
joined  or  served,  contrary  to  the  recommend- 
ation in  the  original  report.  Dewey '  v. 
Kimball,  89  Minn.  454,  95  N.  W.  317,  895, 
96  N.  W.  704;  Baart  v.  Martin,  99  Minn. 
204,  116  Am.  St.  Rep.  394,  108  N.  W.  945. 
All  that  appellant  has  on  which  to  base  the 
argument  that  the  judgment  is  binding  is 
the  statement  in  the  supplemental  report 
of  the  examiner  that  it  would  be  unneces- 
sary to  join  the  owners  of  the  easement  if 
the  decree  registered  the  title  subject  to  an 
easement  limited  to  the  life  of  the  building. 

Did  this  relieve  the  applicant  from  mak- 
ing parties  to  the  proceeding  the  owners 
of  an  interest  disclosed  by  the  records  and 
actually  known  by  the  applicant  to  exist? 
If  this  were  not  a  Torrens  law  proceeding,  if 
it  were  an  action  to  quiet  title,  or  to  de- 
termine adverse  claims,  it  would  not  for  a 
moment  be  contended  that  the  owner  of  a 
known  lien  or  interest  that  appeared  of 
record  would  be  bound  by  a  judgment  un- 
less he  was  made  a  party  and  served  with 
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th«  gammons.  But  it  is  claimed  that  this 
is  80  under  tlie  I'orrens  law,  or  at  least  that 
such  judgment  binds  everybody  after  the 
sixty  days  within  which  a  person  having  an 
interest  in  the  land,  and  who  has  not  been 
actually  served  with  process,  may  appear 
and  file  an  answer.  And  we  agree  with  this 
contention,  except  as  we  are  asked  to  apply 
the  rule  to  cases  where  the  applicant  has 
knowledge  of  the  title,  interest,  or  lien 
existing  in  another,  and  fails  in  his  appli- 
cation or  petition  for  summons,  or  other- 
wise, to  disclose  such  knowledge.  In  the 
absence  of  fraud,  actual  or  constructive,  it 
is  the  law,  as  declared  by  the  act  itself  and 
the  decisions,  that  a  decree  of  registration 
binds  all  the  world.  ThoBf  not  specifically 
named  as  defendants  are  parties  to  the  pro- 
ceeding under  the  designation  "iall  other  per- 
sons or  parties  unknown  claiming  any  right, 
title,  estate,  lien,  or  interest,  in  the  real 
estate  described  in  the  application  herein," 
and  served  by  publication.  This  is  the  ef- 
fect of  Baart  v.  Martin,  99  Minn.  197,  136 
Am.  St.  Rep.  394,  108  N.  W.  945,  of  Doyle 
v.  Wagner,  108  Minn.  443,  122  N.  W.  316, 
and  of  American  Land  Co.  v.  Zeiss,  219  U. 
S.  47,  56  L.  ed.  82,  31  Sup.  Ct.  Rep.  200. 
These  cases,  and  especially  the  first  named, 
appellant  insists,  control  the  case  at  bar, 
and  compel  the  conclusion  that  the  judg- 
ment in  the  Pearson  proceedings  is  binding 
upon  RUey  and  Daniel  Aberle  ft  Sons. 

In  Baart  v.  Martin  the  action  was  to 
foreclose  a  mortgage  given  by  Martin  to  one 
Krnst  and  assigned  to  Baart.  Ernst  forged 
Baart's  name  to  a  power  of  attorney  to 
foreclose  the  mortgage,  and  it  was  in  form 
foreclosed,  though  there  was  no  default  in 
the  mortgage.  At  the  sale  the  property  was 
bid  in  in  the  name  of  Baart,  and  thereafter 
Ernst  forged  Baart's  name  to  a  deed  con- 
veying the  property  to  one  Carl.  Carl, 
though  having  knowledge  of  these  facts,  on 
December  15,  1903,  made  application  to 
register  title  to  the  land  under  the  Torrens 
law,  which  application  wa«  filed  January 
23,  1904,  and  referred  to  the  examiner  Jan- 
uary 29,  1904,  who  reported  an  unen- 
cTimbered  fee  title  in  Carl.  Baart  had  no 
knowledge  of  the  forged  power  of  attorney, 
the  attempted  foreclosure,  or  forged  deed, 
imtil  in  November,  1903.  On  January  2, 
1904,  he  commenced  the  action  to  foreclose 
his  mortgage.  The  summons  was  served  on 
Carl  February  7,  1904,  and  a  notice  of  lis 
pendens  filed  on  March  3,  1904.  March  6, 
1904,  Carl  elected  to  proceed  with  his  regis- 
tration proceedings,  and  the  summons  was 
issued,  served,  and  published.  Though  Carl 
then  knew  that  Martin  was  the  owner  of 
the  fee,  and  that  Baart  owned  an  unsatis- 
fied first  lien  on  the  property,  neither  Mar- 
tin nor  Baart  was  named  as  a  defendant 
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in  the  proceedings,  which  resulted  in  a  de- 
cree registering  the  title  in  Carl  as  fee  own- 
er, and  not  mentioning  Baart's  mortgage. 
On  these  facts  it  was  held  that,  as  Carl 
knew  that  Baart  claimed  a  mortgage  lien 
on  the  land,  it  was  necessary  that  the  lat- 
ter's  name  appear  in  the  summons,  and  that, 
as  he  was  not  an  "unknown  party,"  the 
concealment  of  his  claim  is  a  fraud  on  the 
court,  and  "the  decree  therein  entered  is  aa 
to  him  of  no  force  and  affect."  The  conclu- 
sion that  the  decree  was  not  binding  on 
plaintiff  because  of  the  "fraud  on  the  court" 
involved  an  exhaustive  review  of  the  au- 
thorities on  the  effect  of  a  Torrens  decree 
under  the  laws  of  different  states  and  coun- 
tries, and  a  decision  that  imder  our  statute 
a  decree  and  certificate  proctired  by  fraud, 
wheta  the  owner  of  the  land  is  not  notified 
as  required  by  the  statute,  may  be  vacated 
and  set  aside,  as  long  aa  the  title  remains 
registered  in  the  name  of  the  person  guilty 
of  the  fraud,  in  an  action  brought  by  the 
defrauded  party  within  a  reasonable  time 
after  the  discovery  of  the  fraud.  In  other 
words,  a  decree  and  certificate  so  obtained 
by  fraud  do  not  give  an  indefeasible  title. 
It  is  true  that  it  was  stated  in  the  opinion 
that  the  purpose  of  the  Torrens  law  was 
to  create  an  indefeasible  title  in  the  person 
adjudged  to  be  the  owner,  and  that  in  the 
absence  of  fraud  a  Torrens  decree  is  final, 
and  we  have  no  intention  or  desire  to  in 
any  respect  depart  fr<nn  this  doctrine.  But 
we  by  no  means  regard  the  case  as  conclu- 
sive in  favor  of  appellant  here.  Indeed,  it 
supports  the  position  of  respondent. 

Doyle  V.  Wagner  was  an  action  to  fore- 
close a  mechanic's  lien,  in  which  the  de- 
fense was  a  decree  registering  the  title  un- 
der the  Torrens  system.  The  lien  statement 
was  filed  before  the  registration  proceedings 
were  liegun;  but,  owing  to  a  mistake  in 
the  description  of  the  property,  it  was  not 
noted  on  the  abstract  or  mentioned  in  the 
examiner's  report,  and  the  trial  court  found 
as  a  fact  that  the  applicant  at  no  time  had 
any  notice  or  knowledge  of  the  existence 
of  the  lien.  It  was  held  that,  the  registra- 
tion proceedings  being  regular,  and  there 
being  no  fraud,  plaintiff  was  bound  by  the 
decree,  though  not  named  as  a  party,  and 
though  the  decree  did  not  recognize  or  es- 
tablish the  lien.  It  is  clear  that  this  case 
does  not  control  the  case  at  bar. 

In  American  Land  Co.  v.  Zeiss,  219  U. 
S.  47,  55  L.  ed.  82,  31  Sup.  Ct.  Rep.  200, 
the  Federal  Supreme  Court  had  under  con- 
sideration the  validity  of  a  statute  of  Cali- 
fornia,, entitled  "An  Act  to  Provide  for  the 
Establishment  and  Quieting  of  Title  to  Real 
Property  in  Case  of  the  Loss  or  Destruction 
of  Public  Records."  Cal.  Stat.  Ex.  Sess. 
1906,  p.  78.    This  statute  was  passed  at  an 
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extraordinary  seBsion  of  the  legislature  of 
California,  called  after  the  earthquake  and 
lire  in  April,  1906,  and  its  object  was  to  re- 
store the  record  title  to  land  in  San  Fran- 
cisco where  the  records  had  been  destroyed 
by  the  great  calamity.  The  act  permitted 
an  action  by  one  in  possession  of  property 
to  establish  his  title.  It  required  tlie  plain- 
tiff to  make  aflidavit  before  the  summons 
was  issued  that  he  does  not  know,  and  has 
never  been  informed,  of  any  adverse  claim- 
ants not  named  in  the  summons.  It  was 
held  that  this  law  did  not  deprive  unknown 
claimants  of  their  property  without  due 
process  of  law.  The  statute  had  been  con- 
strued by  the  supreme  court  of  California 
in  Title  4  Document  Bestoration  Co.  v.  Ker- 
rigan, 150  Cal.  289,  8  L.R.A.(X.S.)  082,  119 
Am.  St.  Rep.  199,  88  Pac.  356,  and  in  Hoff- 
man V.  Superior  Ct.  151  Cal.  386,  90  Pac. 
939,  as  requiring  the  complainant  "to  des- 
ignate and  to  serve  as  known  claimants 
all  whom  by  reasonable  diligence  he  could 
ascertain  to  be  claimants,"  a  construction 
which  was  said  by  Chief  Justice  White  "in 
effect  declared  that  the  statute  prohibited 
the  omission  of  a  known  claim  or  claimant 
upon  the  conception  that  the  rights  of  such 
claim  or  claimant  would  be  foreclosed  by 
the  general  designation  and  notice  pre- 
scribed for  unknown  claimants."  This  con- 
struction enabled  the  court  to  hold  the  act 
constitutional,  as,  when  so  construed,  it 
manifested  "the  careful  purpose  of  the  legis- 
lature to  provide  every  reasonable  safe- 
guard for  the  protection  of  .  .  .  unknown 
claimants,  and  to  give  such  notice  as  under 
the  circumstances  would  be  reasonably  like- 
ly to  bring  the  fact  of  the  pendency  and  the 
purpose  of  the  proceeding  to  the  attention 
of  those  interested." 

It  is  apparent  that  the  Zeiss  Case  is  no 
authority  for  upholding  a  decree  where  a 
known  claimant  is  omitted  from  the  sum- 
mons, and  not  served.  Indeed,  the  reason- 
ing of  the  opinion  seems  to  indicate  quite 
clearly  that  such  a  decree  would  not  be 
binding  upon  the  claimant  omitted.  The 
chief  justice  quotes  from  Hoffman  v.  Su- 
perior Ct.  the  statement  that  "failure  of 
the  plaintiff  to  make  inquiry,  or  to  avail 
himself  of  knowledge  which  would  be  im- 
puted to  him  because  of  facts  suflirient  to 
put  him  on  inquiry,  as  to  the  existence  of 
adverse  claims,  would  be  available  'in  any 
subsequent  attack  upon  the  decree,  upon 
the  ground  that  there  was  extraneous  fraud 
of  the  plaintiff  in  making  a  false  affidavit 
to  obtain  jurisdiction.' "  That  this  language 
met  the  approval  of  the  court  in  the  Zeiss 
Case  is  evident.  And  in  discussing  the  "ade- 
quacy of  the  proceedings  pursued"  in  the 
Zeiss  Case,  it  was  stated  that  there  was  no 
claim  that  fraud,  actual  or  constructive, 
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was  employed  by  Zeiss  in  obtaining  the 
judgment  complained  of;  in  other  words, 
Zeiss  had  no  knowledge  of  the  existence 
of  adverse  claims  or  claimants. 

The  cases  we  have  above  discussed  do 
not  hold  that  a  registration  decree  is  inde- 
feasible when  a  known  claimant  is  omitted 
from  the  summons,  is  not  served,  and  has  no 
notice  of  the  proceedings;  and  we  are  aware 
of  no  case  so  holding.  On  the  contrary, 
Baart  v.  Martin  expressly  holds  that  "when 
the  name  of  a  claimant  is  known  to  an  ap- 
plicant either  from  the  report  of  the  exam- 
iner, ...  or  from  other  sources,  the 
summons  cannot  be  served  on  such  claimant 
by  publication,  unless  his  name  appears  in 
the  summons,"  and  that  "the  concealment 
of  his  claim  is  a  fraud  on  the  court,  and  the 
decree  therein  entered  is  as  to  him  of  no 
force  and  effect."  The  other  cases  referred 
to,  by  necessary  implication,  announce  the 
same  doctrine.  Indeed,  no  other  conclu- 
sion seems  possible  under  the  language  of 
the  act  requiring  the  applicant  to  set  forth 
in  his  application  the  names  of  all  parties 
who  "appear  of  record  or  are  known  to  the 
applicant  to  have  or  to  claim  any  right, 
title,  estate,  lien,  or  interest  in  the  land," 
and  requiring  the  order  for  summons  to 
contain  the  name  and  address,  so  far  as 
known,  of  every  person  named  in  the  ap- 
plication or  found  by  the  examiner  as  hav- 
ing any  such  right,  title,  interest,  estate,  or 
lien.  State  ex  rel.  Douglas  v.  VVestfall,  83 
Minn.  437,  67  L.RA.  297,  89  Am.  St.  Rep. 
571,  89  N.  W.  175;  Ware  v.  Easton,  46 
Minn.  180,  48  N.  W.  775;  Dewey  v.  Kimball, 
89  Minn.  454,  96  N.  W.  317,  895,  96  N.  W. 
704. 

We  do  not  understand  counsel  for  appel- 
lant to  question  this.  He  admits  that,  if  the 
applicant  fails  to  disclose  to  the  court  the 
existence  of  a  claim  or  claimant  known  to  ' 
him,  this  is  a  fraud  upon  the  court,  and 
that  the  decree  may  be  set  aside  in  a  di- 
rect action  for  that  purpose.  But  he  claims 
that  it  is  not  shown  that  the  applicant 
knew  of  the  easements  claimed  by  Riley 
and  Daniel  Aberle  &  Sons,  and  that  in  any 
event  there  must  be  a  direct  action  to  set 
aside  or  modify  the  decree. 

3.  It  may  be  that  Mary  Pearson  had 
no  actual  personal  knowledge  of  the  dura- 
tion of  the  easements  claimed.  But  her 
attorney  had.  He  may  have  considered  that 
legally  the  easements  were  not  permanent, 
but  he  knew  all  the  facts,  or  at  least  is 
charged  with  such  knowledge, — the  exam- 
iner's first  report,  the  deed  of  record,  the 
fact  of  possession,  if  it  may  be  so  called. 
Clearly  the  applicant  is  charged  with  the 
knowledge  acquired  by  her  attorney.  It 
is  not  clear  why  the  recommendations  in 
the  original  report  were  not  followed,  why 
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the  supplemental  report  was  made,  or  what 
influenced  the  examiner  to  change  his  opin- 
ion. But  certainly  the  astute  and  able  coun- 
sel knew  every  fact  relating  to  the  claims 
of  tlie  owners  of  parcels  2,  3,  and  4,  and  it 
is  immaterial  if  he  still  considered  that  the 
easements  continued  only  so  long  as  the 
store  building  should  stand.  We  do  not  be- 
lieve for  a  moment  that  there  was  any  in- 
tent to  conunit  a  fraud  on  the  court.  The 
high  character  of  the  counsel  is  sufficient 
evidence  to  rebut  any  inference  that  might 
otherwise  he  drawn  from  the  facts.  But 
such  actual  intent  or  purpose  to  defraud 
the  claimant  is  not  necessary.  We  think 
that  constructive  fraud  is  sufficient,  and 
that  the  omission  to  disclose  the  adverse 
claims  was  such  a  fraud  upon  the  court. 
The  use  of  the  term  "fraud"  in  this  con- 
nection is  perhaps  unfortunate,  naturally 
implying,  as  it  does,  moral  turpitude  and 
bad  faith.  It  is  the  fact  itself  that  a  known 
claimant  was  not  made  a  party  or  served 
that  makes  the  judgment  not  binding  upon 
him,  rather  than  any  bed  faith  in  conceal- 
ing the  existenoe  of  the  claim  or  claimant. 
It  is  insisted  that  the  applicant  disclosed 
to  the  court  all  the  facts  upon  which  the 
character  of  the  easement  depended,  includ- 
ing the  deed  by  which  it  was  created.  It 
is  certainly  true  that  the  first  report  of 
the  examiner  disclosed  this  deed,  and  that 
it  was  referred  to  in  the  abstract.  But  it 
may  be  noted  that  this  information  did  not 
come  from  the  applicant,  and  we  are  not 
prepared  to  hold  that  the  fact  that  it  was 
possessed  by  the  court,  or,  more  accurately, 
that  the  facts  were  disclosed  in  the  files  of 
the  case,  relieved  applicant  of  the  duty  of 
doing  anything  further  to  disclose  the  names 
of  claimants.  The  fact  still  remains  that 
neither  in  the  application,  nor  in  the  peti- 
tion for  the  summons,  was  any  mention 
made  of  the  easements  claimed  by  Riley 
and  Daniel  Aberle  4  Sons.  It  is,  of  course, 
the  duty  of  the  court  to  determine  what 
parties  shall  be  named  as  defendants  in  a 
registration  proceeding;  but  it  is  not  to  be 
expected  that  the  court  can  or  should  do 
this  without  the  aid  of  the  applicant  and 
the  examiner.  Had  the  applicant  disclosed 
the  fact  that  the  deed  granted  a  perpetual 
easement,  and  that  Riley  and  Daniel  Aberle 
i  Sons  were  the  record  owners  of  such  ease- 
ment, in  the  actual  enjoyment  thereof,  all 
facts  within  the  applicant's  knowledge,  it 
would  not  be  necessary  now  to  claim  that 
the  court,  not  the  applicant,  was  responsible 
for  the  failure  to  name  the  owners  in  the 
summons. 
L.B.A.1916D. 


4.  It  is  strenuously  insisted  that  the  de- 
cree is  binding  in  any  event  until  set  aside 
or  modified  in  a  direct  proceeding  brought 
for  such  purpose.  This  would  clearly  be 
true  in  case  of  fraud  that  did  not  go  to  the 
question  of  the  jurisdiction  of  the  court 
over  the  parties.  But  this  is  a  case  where, 
as  we  have  held,  the  court  never  acquired 
jurisdiction  over  the  persons  who  are  now 
insisting  that  the  decree  is  not  binding  up- 
on them.  And  this  want  of  jurisdiction 
appears  affirmatively  from  the  judgment  roll 
itself.  The  rule  applicable  to  siich  a  case 
is  well  settled;  that  is,  such  a  judgment  is 
a  nullity  as  to  those  not  parties  to  it,  and 
may  be  attacked  collaterally.  Kanne  v. 
Minneapolis  4  St.  L.  R.  Co.  33  Minn.  419, 
23  N.  W.  854;  Jewett  v.  Iowa  Land  Co.  64 
Minn.  531,  68  Am.  St.  Rep.  555,  67  N.  W 
639;  2  Dunnell's  Minn.  Digest,  §  5141.  We 
see  no  reason  why  this  rule  should  not  apply 
to  a  judgment  in  a  Torrens  proceeding,  as 
well  as  in  any  other  action.  We  fully  agree 
that  a  Torrens  certificate  based  upon  a  de- 
cree in  a  proceeding  in  which  the  law  as 
to  naming  and  serving  known  claimants  is 
complied  with  gives,  in  the  absoiee  of  fraud, 
an  indefeasible  title,  and  is  not  merely  evi- 
dence of  the  title  which  tlie  applicant  had 
before  the  decree.  All  claimants  unknown 
to  the  applicant,  and  not  named  in  the  ex- 
aminer's report,  are  parties  to  the  proceed- 
ing as  "unknown  parties;"  but  where  it 
afiirmatively  appears  that  claimants  known 
to  the  applicant  or  named  by  the  examiner 
are  not  made  parties,  the  decree  is  not  bind- 
ing on  such  claimants,  and  may  be  attacked 
collaterally.  Any  other,  condusitm  would 
go  far  to  remove  the  safeguards  which  make 
the  law  constitutional.  It  would  make  a 
strong  argument  for  holding  that  the  act 
was  invalid,  because  the  proceedings  provid- 
ed do  not  constitute  due  process  of  law.  In 
its  last  analysis  the  case  reduces  itself  to 
the  plain  proposition  that  no  man  can  be 
deprived  of  his  property  without  notice  and 
an  opportunity  to  be  heard.  We  may  call 
the  attempt  to  do  this  fraud,  or  we  may 
say  it  was  a  mistake;  but  the  result  is  the 
same, — a  judgment  claimed  to  be  binding 
against  known  owners  of  an  interest  in  the 
land,  who  were  not  made  parties  or  served 
with  summons,  and  who  had  no  actual  no- 
tice of  the  suit. 

We  have  considered  very  carefully  the 
able  arguments  and  briefs  of  counsel,  and 
our  conclusions  are  in  harmony  with  those 
reached  by  the  trial  court. 

Order  affirmed. 
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Annotation — ^The  Torrens  law. 


J.  Introdu€!tory,  14. 
II.  Constitutional  questional 

a.  In  general,  IS. 

b.  Absence    of   persdnal    service, 

le. 

c.  Objection  to  title  of  act,  20. 

d.  Objection    that  act  is  special 

or  local,  SO. 

e.  Objection  that  act  devolves  ex- 

ecutive duties  upon  court,  Zl. 

f.  Objection    that    act   gives    ju- 

dicial potver  to  the  registrar, 
SI. 

g.  Objection    that   act   infringes 

right  of  trial  by  jury,  SS. 

h.  Objection  that  defendant  is 
unabl-e  to  obtain  affirmative 
relief,  S3. 

i.  Objections   on  account  »f  as- 
surance fund,   S3. 
■   j.  Objection  that  act  creates  offi- 
ces illegally,  94. 

le.  Partial  invalidity,   St. 

I.  Miscellaneous,  Si, 
III.  Construction  and  effect  of  Ameri- 
can statutes: 

a.  In  general,  27. 

b.  Who  may  register  f  what  may 

be  registered: 
1.  Generally,  ST. 
9.  More  than  one  piece,  31. 
3.  Easements,  81. 

O.  Ifotice,  and  inquiry  on  which 
to  ba,se  it,  83. 

d.  Must  have  good  title: 

1.  In  general,  34. 
9.  Title  good  to  part  of  prem- 
ises, 3S. 

e.  IHamissal  or  oOier  relief,  38. 


tit.— continued. 

f.  Matters  of  evidence  peculiar  to 
(he  acts: 
1.  In  general,    39. 
S.  Abstracts,  40. 
ff.  Objections: 

1.  Who  may  raise,  4S. 

5.  Necessity  and  effect,  44. 
A,  Practice  in  general,  46. 

i.  Costs,    etc.,    48. 

j.  Appeals,  49. 

It.  Effect  of  decree  in  general, 

SO. 
I.  Praud,  S3. 

m.  Registry  as  transfer,  66. 
n.  Assurance  fund,  66. 

0.  Miscellaneous,    67. 

tV.  Poreign  decisions  of  general  in- 
terest: 

a.  In  general,  67. 

b.  Adverse  possessors,  68. 
e.  Tenant,   00. 

d.  Trusts,  61, 

e.  Effect  of  registration  of  title 

in  general,    63. 

f.  Praud: 

1.  In  general,    66, 

9.  Constructive  fraud,  66. 

3.  Actual  knowledge,  68. 

4.  Praud-doers,   70. 

8.  Rights  of  bona  fide  pur- 
chasers, 7S. 

6.  Miscellaneous,    73. 

g.  Porgery,    74. 

h.  Misdescription,   76. 

i.  Easements,  77. 

j.  Covenants,  70. 

le.  Equitable  mortgages,  80. 

1.  Olaima  against  assurance  fund, 

81. 
tn.  MiaoelUuteous,  86. 


t.  Introductory. 

This  note  deals  with  the  American 
cases  on  the  Torrens  law  (including  the 
Hawaiian  and  Philippine  eases) ;  it  is  al- 
so attempted  to  include  such  foreign 
cases  as  are  of  general  importance,  as  dis- 
tinguished from  those  of  local  or  tempo- 
rary interest.  "American,"  as  used  in 
this  note,  includes  Hawaiian  and  Philip- 
pine matters. 

The  Torrens  system  takes  its  name 
from  Robert  (afterwards  Sir  Robert) 
Torrens,  who  drew  the  first  "Torrens" 
law,  which  was  enacted  in  South  Aus- 
tralia in  1858.  The  system  spread  to  the 
other  Australian  colonies  and  other 
British  possessions,  and  to  England  it- 
self, and  modifications  of  it  have  been 
L.R.A.1916D. 


adopted  in  several  American  jurisdic- 
tions. 

The  purpose  of  the  Torrens  law  is  that 
there  shall  be  in  the  registrar's  office  a 
page  of  a  book  containing  the  facts  of 
the  title  of  each  piece  of  property,  which 
page  shall  be  the  title  to  the  property, 
and  shall  be  conclusive;  so  that  an  in- 
tending purchaser  or  mortgagee  may  go 
to  the  registrar's  office,  examine  the  page, 
and  at  once  with  safety  take  a  deed  or 
mortgage  from  the  owner  of  the  prop- 
erty, file  it,  and  have  himself  accordingly 
registered  upon  the  page  as  owner  or 
mortgagee.  This  page  is  known  as  the 
certificate  of  title.' 


l"One  of  the  primary  and  fundamental 
purposes  of  the  registration  of  land  under 
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The  theory,  of  course,  is  an  ideal;  the 
practical  question  is  how  far  it  can  be 
accomplished.  The  title  is  to  be  set 
down  on  the  page  of  the  registrar's  book 
or  certificate  of  title,  and  is  to  be  regis- 
tered in  the  name  of  a  person.  It  is  to 
be  stated  to  be  subject  to  sach  liens, 
etc.,  as  are  specified.  But,  on  reflection, 
it  will  be  seen  that  such  a  certificate  is 
not  entirely  conclusive;  there  are  other 
things  to  be  excepted,  and  these,  or  some 
of  them,  the  acts  in  general  endeavor  to 
provide  for.  For  example,  the  especial 
difficulty  is  fraud;  the  certificate  is  not 
conclusive  in  the  face  of  fraud,  and 
statutes  attempting  to  say  that  taking  a 
title  with  notice  of  an  outstanding  in- 
terest is  not  a  fraud  break  down  utterly 
when  they  come  for  construction  before 
the  courts,  as  may  be  seen  by  the  cases  in 
the  English  colonies.  Again,  what  is  to 
be  done  where  the  property  described  in 
the  certificate  is  already  registered  in  the 
name  of  another  person  on  another  page 
of  the  register  f  What  is  to  be  done 
about  easements?  And  are  they  to  be 
on  the  certificate  of  the  servient  or  dom- 
inant tenement!  And  what  is  the  effect 
of  a  certificate  on  one  in  adverse  pos- 
session when  it  was  granted  t  Other  dif- 
ficulties appear  as  the  matter  develops. 

For  the  accomplishment  of  the  purpose 
of  the  system,  it  is  the  general  theory  of 
most,  if  not  all,  of  the  non-American 
acts,  that  all  roistered  lands  should 
be  presently  alienable,  so  that  trust  lands 
shall  be  registered  in  the  trustees  as  ab- 
solute owners. 

In  a  few  jurisdictions  the  system 
adopted  contemplates  the  registration  of 
more  than  one  kind  of  title;  as  in  the 
Hawaiian,  English,  and  one  or  two  other 
acts,  of  an  absolute,  a  possessoiy,  or  a 
qualified  title;  or,  in  the  British  Colum- 
bia act,  of  absolute  fees, or  indefeasible 
xGes. 

The  system  involves,  of  course,  in  the 
first  place,  the  initial  registration  of  ti- 
tle, or,  as  it  is  called,  "bringing  the 
land  under  the  act."  and,  second,  subse- 
quent matters.  The  fundamental  dis- 
tinction between  the  foreign  and  Ameri- 
can acts  is  that  in  the  foreign  acts  the 
land  is  brought  under  the  act  by  what 
is,  in  general,  an  administrative  matter 
by  the  registrar, — though  it  has  been 
held  that  in  some  cases  he  acts  judicial- 


ly,— and  there  are  provisions  for  ju- 
dicial relief;  while,  under  the  American 
acts,  the  initial  registration  is  a  formal 
proceeding  or  suit  in  a  court  of  justice; 
the  only  American  act  which  did  not  so 
provide  was  overthrown  as  unconstitu- 
tional in  that  it  conferred  judicial  pow- 
ers upon  the  registrar.'  In  the  American 
acts  we  are,  of  course,  confronted  in 
limine  with  constitutional  questions.  As 
a  result  of  what  has  been  said  above, 
and  the  comparative  newness  of  the  mat- 
ter here,  most  of  the  American  cases 
have  arisen  in  proceedings  for  original 
registration,  and  scarcely  any  of  them 
pass  directly  upon  matters  subsequent 
to  registration  of  title.  The  foreign  acts 
are  of  considerable  variety. 

The  system  In,  Amerloa. 

Constitutional  provisions  with  refer- 
ence to  the  system  have  been  adopted  in 
Ohio,  Pennsylvania,  and  Virginia,  and 
will  be  found  in  a  note  to  subdiv.  II.,  in- 
fra, Torrens  acts  have  been  passed  in 
the  following  Ajnerican  jurisdictions, 
viz.:  California,  1897;  Colorado,  1903; 
Illinois  (1895,  declared  invalid  and  new 
act  passed  in)  1897;  Massachusetts, 
1898;  Minnesota,  1901;  Mississippi, 
1913;  New  York,  1908;  North  Carolina, 
1913;  Ohio  (1896,  declared  invalid  and 
new  act  passed  in)  1913;  Oregon,  1901; 
Washington,  1907;  Hawaii,  1903;  the 
Philippines,  1902.  There  have  been  nu- 
merous amendments  to  these  acts.  The 
American  acts  vary  considerably  in  de- 
tail, and  in  Massachusetts,  Hawaii,  and 
the  Philippines  the  registration  is  com- 
mitted to  a  court  of  land  registration. 
While  there  are  a  good  many  American 
cases  on  the  subject,  they  have  hardly,  as 
yet,  done  more  than  touch  the  surface  of 
it. 

II.  ConstittUional  qttesUons, 

a.  In  general. 

The  eases  upon  constitutional  ques- 
tions are  not  numerous,  and  have,  in  gen- 
eral, been  raised,  even  if  formally,  in  a 
technical  or  academic  manner.  One  can- 
not but  feel  that  there  remains  something 
to  be  said  upon  a  constitutional  question 
when  it  has  yet  to  be  urged  by  a  litigant 
who  is  complaining  that  his  property  has 
been  lost  by  reason  of  a  violation  of  his 
constitutional  right.     The  most  import- 


the  Torrens  system  is  to  secure  to  the 
owner  an  absolute,  indefeasible  title,  free 
from  all  encumbrances  and  claims  whatso- 
ever, except  those  mentioned  in  the  certifi- 
cate of  title;  and,  so  far  a,s  it  is  possible, 
to  make  the  certificate  issued  to  the  owner 
by  the  court,  absolute  proof  of  such  title." 
L.ItA.igieD. 


Maloles    r.    Director   of    Lands    (1913)    25 
Philippine,  548. 

s  The  Illinois  act  of  1896,  declared  uncon- 
stitutional in  People  ex  rel.  Kern  v.  Chase 
<189e)  166  HI.  527,  36  L.R.A.  105,  46  N.  E. 
454. 
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ant  of  these  questions,  of  course,  is  that 
of  jurisdiction  of  the  court  to  render  a 
judgment  binding  an  owner  who  was  not 
personally  served.  As  heiretofore  stated, 
constitutional  provisions  in  regard  to 
registration  of  titles  have  been  adopted 
in  Ohio,'  in  Pennsylvania,*  and  in  Vir- 
ginia.* These  provisions  have  not  yet 
been  construed  by  the  courts.  Copies  of 
them  are  given  in  the  notes. 

6.  Absence   of  personal   service. 

As  heretofore  stated,  the  most  import- 
ant constitutional  question  under  these 
acts  is  whether  the  judgment  in  a  regis- 
tration proceeding  is  subject  to  the  ob- 
jection that  it  deprives  persons  not  per- 
sonally served  with  notice  of  their  prop- 
erty without  due  process  of  law.  This 
question  presents  various  phases  as  af- 
fecting unknown  persons,  wherever  they 
may  be,  known  nonresidents,  known  per- 
sons within  the  state,  and  the  occupant, 
if  there  be  any  occupant  other  than  the 
applicant.  A  study  of  the  cases  sustain- 
ing the  acts  seems  to  leave  it  at  least 
doubtful  how  far  the  courts  in  Illinois, 
Massachusetts,  and  Minnesota  have  in- 
tended to  sustain  the  various  acts  as  re- 
gards the  foregoing  question. 

It  will  be  seen  that  the  validity  of  the 
acts  is  grounded  more  or  less  by  the 
courts  upon  the  view  that  the  registra- 
tion proceeding  is,  as  the  acts  in  general 
provide,  a  proceeding  in  rem,  and  that 
in  the  views  hereafter  given  of  the  Ohio 
court  and  of  Loring,  J.  (dissenting),  in 
the  Tyler  Case  in  Massachusetts,  the  pro 


ceeding  cannot  be  one  in  rem.  In  this 
connection  the  reader  is  referred  to  the 
note  to  Pinney  v.  Providence  Loan  & 
Invest.  Co.  50  L.R.A.  597,  for  a  discus- 
sion as  to  whether  seizure  of  the  prop- 
erty alone  in  a  proceeding  in  rem  will 
give  jurisdiction  without  some  form  of 
notice. 

The  following  may  be  taken  as  a  sug- 
gestion towards  the  solution  of  the  prob- 
lem: First,  the  state  has  jurisdiction 
of  all  property  within  its  boundaries. 
Second,  the  power  of  the  state  over  prop- 
erty does  not  enable  it  to  deprive  anyone 
of  his  property  without  due  process  of 
law.  Third,  the  presence  within  the 
state  of  property  gives  the  court  no  ju- 
risdiction over  it.  Fourth,  due  process 
of  law  requires  that  the  state  may  au- 
thorize the  court  to  proceed  against 
property  in  rem  only  on  giving  rea- 
sonable notice  of  its  purpose  to  deal 
with  such  property,  including  actual  or 
constructive  seizure  of  the  property  it- 
self; and  the  court  obtains  no  jurisdic- 
tion to  deal  with  the  property  except  by 
proceeding  according  to  the  enabling 
statute. 

But,  in  any  event,  it  is  not  easy  to  rec- 
oncile ourselves,  for  example,  to  the  case 
of  a  remainderman,  who,  confident  in  his 
future  enjoyment  of  his  property,  pays 
no  attention  to  it  during  the  intervening 
life  estate,  but  pursues  his  calling  in  dis- 
tant parts  of  the  country,  only  to  find,  on 
the  death  of  the  life  tenant,  that,  during 
such  intervening  estate,  his  own  property 
has  been  irretrievably  taken  from  him 


*  Constitution  of  Ohio,  article  2,  §  40, 
adopted  September  3,  1912:  "Laws  may  be 
passed  providing  for  a  system  of  register- 
ing, transferring,  insuring  and  guarantying 
land  titles  by  the  state  or  by  the  counties 
thereof,  and  for  settling  and  determining 
adverse  or  other  claims  to  and  interests  in, 
lands  the  titles  to  which  are  so  registered, 
insured  or  guaranteed,  and  for  the  creation 
and  collection  of  guaranty  funds  by  fees  to 
be  assessed  against  lands,  the  titles  to 
which  are  registered;  and  judicial  powers 
with  right  of  appeal  may  by  law  be  con- 
ferred upon  county  recorders  or  other  offi- 
cers in  matters  arising  under  the  operation 
of  such  system." 

*  Amendment  to  the  Constitution  of 
Pennsylvania,  adopted  by  the  people, 
November,  1915:  "Laws  may  be  passed 
providing  for  a  system  of  registering, 
transferring,  insuring  of  and  guarantying 
land  titles  by  the  state,  or  by  the  counties 
thereof,  and  for  settling  and  determining 
adverse  or  other  claims  to  and  interests  in 
lands  the  titles  to  which  are  so  registered, 
transferred,  insured,  and  guaranteed;  and 
for  the  creation  and  collection  of  in- 
demnitv  funds ;  and  for  carrying  the  system 
L.R.A.1916D. 


and  powers  hereby  provided  for  into  effect 
by  such  existing  courts  as  may  be  desig- 
nated by  the  legislature,  and  by  the  estab- 
lishment of  such  new  courts  as  may  be 
deemed  necessary.  In  matters  arising  in 
and  under  the  operation  of  such  system, 
judicial  powers,  with  right  of  appeal,  may 
be  conferred  by  the  legislature  upon  county 
recorders  and  upon  other  officers  by  it 
designated.  Such  laws  may  provide  for  con- 
tinuing the  registering,  transferring,  insur- 
ing and  guarantying  such  titles  after  the 
first  or  original  registration  has  been  per- 
fected by  the  court,  and  provision  may  be 
made  for  raising  the  necessary  funds"  for 
expenses  and  salaries  of  officers,  which  shall 
be  paid  out  of  the  treasury  of  the  several 
counties." 

e  It  is  provided  in  the  Virginia  Constitu- 
tion (§  100)  that  "the  general  assembly 
shall  have  power  to  establish  such  court  or 
courts  of  land  registration  as  it  may  deem 
proper  for  the  administration  of  any  law  it 
may  adopt  for  the  purpose  of  the  settle- 
ment, registration,  transfer,  or  assurance 
of  titles  to  land  in  the  state,  or  any  part 
thereof."  *^ 
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without  actual  notice,  and  that  his  "day 
in  court"  has  ceased  to  exist.  Nor  can 
the  excellences  of  the  S3rstem  inspire  a 
haste  to  adopt  it  in  those  who  have  lived 
long  enough  to  recognize  that  the  present 
day  and  generation  has  but  little  pa- 
tience with  the  individual  rights  for 
which  the  original  draftsmen  of  our  con- 
stitutions were  so  solicitous. 

The  Ohio  acts  of  1896  and  the  Illinois 
acts  of  1897  are  the  only  American  Tor- 
rens  acts  to  be  declared  invalid.  The 
first  decision  of  the  question  was  in 
State  ex  rel.  Monnett  v.  Guilbert,*  hold- 
ing that  the  statute  of  Ohio  of  1896  was 
unconstitutional  as  violating  the  consti- 
tutional provision  that  "every  person, 
for  an  injury  done  him  in  his  land,  goods, 
person  or  reputation  shall  have  remedy 
by  due  course  of  law."  The  act  provided 
for  notice  by  publication  and  mailing, 
and  for  personal  service  on  residents  of 
the  county,  and  declared  that  "the  decree 
of  the  court  ordering  registration  shall 
be  in  the  nature  of  a  decree  in  rem." 
The  court  pointed  out  that  the  notice  to 
be  served  under  the  act  (and  which  was 
to  be  addressed  "To  whom  it  may  con- 
cern") was  not  a  summons,  and  that  it 
did  not  contain  the  names  of  the  persons 
to  be  served,  and  that  while  the  applica- 
tion was  required  to  contain  the  name 
and  address  of  adjoining  owners  and  the 
name  of  the  occupant,  if  the  land  was  oc- 
cupied, and  the  name  of  the  holder  of 
all  eas^nents  and  inferior  estates  of  any 
kind,  in  law  or  in  equity,  it  did  not  re- 
quire that  one  known  to  claim  the  title 
of  the  land  in  fee  simple  adversely  to 
the  applicant  should  be  named  or  noti- 
fied, although  his  residence  might  be 
within  the  county  and  known.  The  court 
said,  inter  alia :  "To  say  that  the  legis- 
lature may  prescribe  such  notice  as  is 
appropriate  to  proceedings  in  rem,  and 
thus  invest  the  proceedings  with  that 
character,  is  to  affirm  its  power  to  annul 
the  constitutional  requirement.  In  this 
asptect  of  the  case,  and  considering  the 
effect  of  registration  upon  interests  ad- 
verse to  those  of  the  applicant,  the  pro- 


ceeding to  register  does  not,  in  any  sub- 
stantial respect,  differ  from  a  suit  quia 
timet  to  settle  title.  It  bears  the  least 
possible  analogy  to  a  proceeding  in  rem. 
The  res  is  not  taken  into  the  possession 
of  an  officer  of  the  court.  No  charge  or 
lien  is  asserted  against  it.  It  is  not  to  be 
sold  with  a  view  to  the  distribution  of  its 
proceeds,  and  it  partakes,  therefore,  less 
of  the  nature  of  a  proceeding  in  rem  than 
does  the  foreclosure  of  a  mortgage. 
.  ...  Except  when  the  land  is  occupied 
by  one  who  claims  adversely  to  the  ap- 
plicant, the  questions  determined  in  reg- 
istration are  such  as,  both  before  and 
since  the  adoption  of  the  Constitution, 
have  been  determined  by  courts  of  equi- 
ty; and  their  decrees,  much  more  dis- 
tinctly than  the  judgments  of  courts  of 
law,  operate  upon  persons."' 

After  the  decision  in  People  ex  rel. 
Kern  v.  Chase  (DL)  supra,*  a  new  Tor- 
rens  act  was  passed  in  Illinois  in  1897, 
making  the  proceeding  for  registration  a 
judicial  proceeding  or  suit,  the  applica- 
tion to  be  to  a  court  of  ehancery,  and 
requiring  that  there  be  made  parties 
thereto  the  occupant,  if  other  than  the 
applicant;  the  holder  of  any  lien  or  en- 
cumbrance; other  persons  having  any 
estate  or  claiming  any  interest  in  the 
land,  in  law  or  in  equity,  in  possession, 
remainder,  reversion,  or  expectancy. 
All  other  persons  were  to  be  made  parties 
defendant  by  the  name  and  designation 
of  "all  whom  it  may  concern."  A  sum- 
mons was  to  issue  against  all  persons 
mentioned  as  defendant,  and  was  to  be 
served  as  in  other  cases  in  chancery. 
Notice  was  also  to  be  published  and 
mailed  to  other  defendants  substantially 
as  in  other  chancery  eases,  and  the  court 
might  direct  further  notice  to  be  given. 
This  act  was  sustained  in  People  ex.  rel. 
Deneen  v.  Simon.*  although  the  court 
considered  that  it  might  not  be  entirely 
free  from  objection.  Thus,  it  was  there 
held  that  an  act  providing  for  the  reg- 
istration of  land  titles  after  they  are  es- 
tablished in  a  court  of  equity  might  be 
upheld  as  i^ainst  all  upon  whom  service 


«  (1897)  66  Ohio  St.  676,  38  L.R.A.  619,  60 
Am.  St.  Rep.  768,  47  N.  E.  551.  The  ques- 
tion was  not  discussed  in  People  ex  rel. 
Kern  v.  Chase  (1896)  165  HI.  527,  36  L.R.A. 
105,  46  N.  E.  464,  declaring  invalid  the 
Illinois  Torrens  act  of  1895  on  the  ground 
that  it  conferred  judicial  powers  upon  the 
registrar. 

7  State  tx  rel.  Monnett  v.  Guilbert  (Ohio) 
supra. 

(Holding  the  Illinois  act  of  1897  uncon- 
stitutional as  conferring  judicial  powers 
upon  the  registrar. 

•  (1898)  176  ni.  166,  44  L.R.A.  801,  68 
I>.R_4..1916D.  2 


Am.  St.  Rep.  175,  62  K.  £.  910,  which  was 
an  action  upon  an  information  in  the  nature 
of  a  quo  warranto  against  the  defendant, 
requiring  him  to  show  by  what  authority 
of  law  ne  was  exercising  the  powers  and 
duties  of  the  office  of  registrar  of  titles  in 
and  for  the  county  of  Cook.  In  answer  the 
defendant  set  up  the  act  of  1897;  the  re- 
lator filed  a  general  demurrer  to  this 
answer  on  the  ground  that  the  act  under 
which  the  defendant  sought  to  justify  was 
unconstitutional  and  void,  which  was  over- 
ruled and  the  information  dismissed;  and 
this  decision  was  affirmed  upon  appeal. 
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of  process  has  been  properly  made,  al- 
though it  contains  a  void  provision  per- 
mitting judgment  against  a  resident  of 
the  state,  notified  only  by  publication; 
and  also  that  the  provision  making  a 
judicial  determination  of  title  to  land 
forever  binding  and  conclusive  upon  all 
persons  after  the  lapse  of  two  years 
might  be  given  effect  against  parties  to 
the  proceeding  and  persons  who  must 
bring  legal  proceedings  to  establish  their 
rights,  although  it  would  be  void  in  favor 
of  persons  in  possession  of  aU  they  claim 
who  were  not  parties  to  the  proceeding.*' 
The  Massachusetts  statute  passed  in 
1898  provided  for  a  proceeding  in  a  court 
of  r^istration;  the  application  was  to 
state  the  name  and  address  of  the  occu- 
pant, if  there  was  one,  and  to  give  the 
names  and  addresses,  so  far  as  known,  of 
the  occupants  of  all  lands  adjoining. 
After  an  examination  by  an  examiner, 
who  was  to  report  to  the  court,  the  re- 
corder, if  the  proceeding  was  continued 
by  the  applicant,  was  to  publish  a  notice 
by  order  of  the  court,  to  be  addressed  by 
name  to  all  persons  known  to  have  an 
adverse  interest  and  to  the  adjoining 
owners  and  occupants  so  far  as  known, 
and  to  all  whom  it  might  concern ;  a  copy 
was  to  be  mailed  to  every  person  named 
in  the  notice  whose  address  was  known, 
and  a  cc^y  posted  on  the  land;  further 
notice  might  be  ordered  by  the  court. 
It  was  also  provided  (by  the  amendment 
of  1899)  that  the  proceeding  should  be 
one  in  rem.  It  will  be  noticed  that  there 
is  no  requirement  for  personal  service. 
In  Tyler  v.  Judges  of  Ct.  of  Registra- 
tion "  the  court  denied  a  petition  for  a 
writ  of  prohibition  against  the  judges  of 
the  court  of  registration  established  by 
the  act,  to  prohibit  them  from  proceeding 
further  in  registering  the  title  to  a  cer- 
tain parcel  of  land  and  determining  the 
boundaries  between  it  and  an  adjoining 
parcel  belonging  to  the  petitioner,  who 
claimed  that  the  original  registration 
provided  for  by  the  act  would  deprive 
all  persons,  except  the  registered  owner 
of  any  interest  in  the  land,  of  property 
without  due  process  of  law;  that  the 
statute  gave  judicial  powers  to  the  re- 
corder and  assistant  recorders  after  the 
original  registration,  although  they  were 
not  judicial  of&cers  under  the  Massachu- 


setts Constitution;  and  that  there  being 
no  provision  for  notice  before  registra- 
tion of  transfers  or  dealings  subsequent- 
ly to  the  original  registration,  the  efiect 
was  to  deprive  persons  of  their  property 
without  due  process  of  law.  It  is  to  be 
regretted  that  the  writer  of  the  opinion 
of  the  majority  of  the  court  confused 
the  actual  decision  by  expressing  at 
length  what  are  confessedly  his  own  in- 
dividual views  on  the  general  subject, 
which,  so  far  as  we  can  judge,  are  not  in 
accord  with  those  of  the  majority  of  the 
court.  This  opinion,  therefore,  is  in  gen- 
eral not  to  be  taken  as  authoritative  ex- 
cept where  he  says:  "For  the  purposes 
of  decision,  a  majority  of  the  court  prefer 
to  assume  that  in  cases  in  which,  under 
the  constitutional  requirements  of  due 
process  of  law,  it  heretofore  has  been 
necessary  to  give  to  parties  interested  ac- 
tual notice  of  the  pending  proceeding  by 
personal  service  or  its  equivalent,  in  or- 
der to  render  a  valid  judgment  against 
them,  it  is  not  in  the  power  of  the  legis- 
lature, by  changing  the  form  of  the  pro- 
ceeding from  an  action  in  personam  to  a 
suit  in  rem,  to  avoid  the  necessity  of  giy- 
ing  such  a  notice,  and  to  assume  that, 
under  this  statute,  personal  rights  in 
property  are  so  involved,  and  may  be  so 
affected,  that  effectual  notice,  and  an  op- 
portunity to  be  heard,  should  be  given  to 
all  claimants  who  are  known,  or  who,  by 
reasonable  effort,  can  be  ascertained."  " 
Loring,  J.  (with  whom  Lathrop,  J.,  con- 
curred) ,  dissented  on  the  ground  that  the 
notice  provided  for  was  not  sufficient; 
that  one  not  personally  notified  was  not 
given  the  right  to  have  the  judgment  va- 
cated on  a  writ  of  review;  that  "no 
person  is  barred  by  a  judgment  or  decree 
in  a  proceeding  the  effect  of  which  is  to 
strip  him  of  vested  rights  of  property, 
unless  he  is  named  as  a  defendant;" 
that  the  act  could  not  be  valid  as  one 
starting  the  statute  of  limitations  against 
an  owner  in  possession ;  that  the  proceed- 
ing could  not  be  supported  unless  it  was 
one  in  rem;  and  that  it  was  not  one  in 
rem.  He  said,  inter  alia,  that  the  test  of 
a  proceeding  in  rem  "is  not,  Are  all  the 
world  barred  t  but  it  is :  Is  it  a  proceed- 
ing to  enforce  a  liability  for  which  the 
res  is  liable,  irrespective  of  who  owns 
it, — such  a  liability  that  the  res  can  be 


10  (HI.)  Ibid. 

U  (1900)  175  Mass.  71,  51  I,Jl.A.  433,  65 
N.  E.  812. 

Ult  may  be  here  noted  that  the  writer 
of  the  foregoing  opinion  observed  in  a  later 
case;  "The  proceeding  for  regietration  is 
likened  to  bills  in  equity  to  quiet  title,  but 
it  is  different  in  principle.  It  is  a  pro- 
ceeding in  rem  under  a  statute  of  the  type 
L.R.A.1916D. 


of  the  Torrens  act,  such  as  was  discuaaed 
in  Tyler  v.  Judges  of  Ct.  of  Registration 
(Mass.)  supra.  It  ia  nearer  to  law  than  to 
equity,  and  is  an  assertion  of  legal  title; 
but  we  think  it  unnecessary  to  put  it  into 
either  piffeonhole."  Carifio  v.  Philippine 
Islands  (1S09)  212  U.  S.  449,  55  L.  ed.  594. 
29  Sup.  Ct.  Rep.  334,  reversing  (1908)  7 
Philippine,  132. 
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properly  impleaded  as  the  respondent 
who  is  liable  T  If  it  is,  then  a  proceeding 
in  rem  lies,  and  all  the  world  are  barred ; 
but  if  it  is  not  such  a  proceeding,  and  is 
a  proceeding  to  enforce  an  ordinary  right 
of  lien  or  of  property  only,  the  proceed- 
ing is  not  in  its  nature  a  proceeding  in 
rem,  and  the  legislature  cannot  make  it 
so  by  providing  that  all  the  world  shall 
be  barred."  *'  The  case  was  taken  to  the 
Supreme  Court  of  the  United  States  upon 
writ  of  error,  by  the  applicant  for  the 
writ  of  prohibition,  and  that  contt  held 
that  the  plaintiff  in  error  could  not  raise 
the  question  as  to  the  unconstitutionality 
of  the  act  as  lacking  in  notice  where  he 
himself  had  actual  notice  of  the  proceed- 
ings, although  not  a  party  to  them;  that 
is  to  say,  he  could  not  raise  the  question 
to  the  extent  that  his  writ  of  error 
would  be  within  the  jurisdiction  of  the 
Supreme  Court  of  the  United  States.** 
Pour  of  the  judges  dissented  on  the 
ground  that  the  objection  of  the  appli- 
cant was  not  as  to  the  jurisdiction  of  the 
court  over  him  personally,  but  as  to  its 
jurisdiction  over  the  subject-matter.*' 
The  Minnesota  Torrens  act  of  1901  was 
held  not  unconstitutional  as  depriving 
persons  of  their  property  without  due 
process  of  law  in  State  ex  rel.  Douglas 
T.  Westfall.**  That  act  provided  that 
notice  as  to  all  known  residents  having 
claims  or  known  to  have  any  interest  or 
claims  to  the  land  must  be  given  by  tbe 
service  of  a  summons;  nonresidents  and 
unknown  persons  to  be  cited  by  publi- 
cation, and  in  the  case  of  known  non- 
residents, also  by  mailing;  the  decree  to 
be  conclusive  up>on  all  the  world,  except 
that  persons  having  an  interest  and  not 
served  or  notified  may  appear  and  answer 
within  sixty  days  after  entry  of  such  de- 


cree, if  no  innocent  purchaser  for  value 
had  acquired  an  interest ;  and  such  decree 
was  not  to  be  opened  by  reason  of  ab- 
sence, infancy,  or  other  disability,  or  any 
proceedings  at  law  for  reversing  the 
judgment,  except  as  is  provided  in  the 
act;  the  sixty-day  appeal  was  not  to  ap- 
ply where  there  was  an  innocent  pur- 
chaser for  value  who  had  acquired  an 
interest,  and  in  such  case  the  party  ag- 
grieved must  look  to  the  assurance  fund 
mentioned  in  the  act,  and  to  any  person 
who  had  procured  the  decree  by  fraud." 
The  court,  however,  pointed  out  that  "it 
is  reasonably  clear,  and  we  so  bold,  that 
the  particular  provision  of  the  act  which, 
in  effect,  forbids  the  commencement  or 
the  defense,  in  opposition  to  the  decree, 
of  any  action  or  proceeding  to  recover 
the  land,  brought  more  than  sixty  days 
after  the  entry  of  the  decree,  does  not  ap- 
ply to  an  adverse  claimant  in  the  actual 
possession  of  the  land,  upon  whom  the 
summons  is  not  served;  for,  being  in  pos- 
session, he  cannot  bring  such  an  action, 
and  his  right  to  defend  his  possession  and 
title  in  such  a  case  cannot  be  made  to  de- 
pend upon  his  nonaction ;  "  and  said : 
"So  construed,  the  provision  of  the  act, 
both  as  to  the  opening  of  the  decree  and 
as  to  the  commencement  of  any  action  or 
proceeding  to  recover  the  land  in  opp>o- 
sition  to  the  decree,  is  valid  as  a  statute 
of  limitations."  *• 

In  Robinson  v.  Kerrig>an*'  it  was  held 
that  the  California  (Torrens)  act  of  1897, 
disposing  of  the  claims  to  property  of 
persons  whose  claims  and  existence  were 
not  known,  with  no  notice  save  by  publi- 
cation, did  not  deprive  such  persons  of 
their  property  without  due  process  of 
law,  nor  did  it  fail  to  afford  to  such  per- 
sons the  equal  protection  .of  the  laws.'" 


u  Ibid.  Tyler,  v.  Judges  of  Ct.  of  Regis- 
tration  (Mass.)   supra. 

M  (1900)  179  U.  S.  406,  43  L.  ed.  252,  21 
Sup.  Ct.  Rep.  206. 

"(U.   S.)      Ibid. 

U  (1902)  86  Minn.  437,  67  L.RA.  297,  89 
Am.  St.  Rep.  671,  89  N.  W.  176,  which  was 
an  information  in  the  nature  of  quo  war- 
ranto to  determine  the  respondent's  right 
to  the  office  of  examiner  of  land  titles,  to 
TvUch  he  interposed  a  general  demurrer,  and 
tbe  court  stated  that  the  sole  issue  of  law 
raised  by  the  demurrer  was  whether  the  act 
MTiM  constitutional. 

17  See    (Minn.)    Ibid. 

IS  (Minn.)  Ibid. 

u  (1907)  151  Cal.  40,  121  Am.  St.  Rep. 
90,  90  Pac.  129,  12  Ann.  Oas.  829,  which 
-was  an  application  for  a  writ  of  mandate 
to  the  superior  court  of  the  city  and  county 
of  San  Francisco  and  to  the  judge  thereof, 
to  compel  the  defendant,  as  judge  of  such 
court,  to  make  an  order  appointing  a  time 
L.R.A.1916D. 


for  the  hearing  of  a  petition  filed  in  such 
court  to  obtain  registration  of  certain  lands, 
as  provided  in  the  act  of  1897.  The  de- 
fendant had  refused  to  make  the  order, 
basing  his  refusal  upon  the  ground  that  the 
act  was  unconstitutional  and  void,  and  the 
supreme  court  observed  that  "the  validity 
of  the  act  is  the  sole  question  presented 
for  our  consideration,"  and  directed  that 
the  writ  of  mandate  issue. 

WThe  court  considered  the  decision  in 
Title  &  D.  Restoration  Co.  v.  Kerrigan 
(1906)  150  CaL  289,  8  L.RA.(N.S.)  682,  119 
Am  St.  Rep.  199,  88  Pac.  356,  as  a  full  au- 
thority on  the  question. 

In  Title  &  D.  Restoration  Co.  v.  Kerrigan, 
the  court  had  under  consideration  the  stat- 
ute of  California  passed  after  the  earth- 
quake of  1906,  known  as  the  "Mclnemey 
act,"  providing  for  the  bringing  by  the 
person  in  actual  possession  of  an  action  in 
rem  to  determine  the  title  of  real  property 
in  cases  where  the  official  records  had  been 
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Ooonpant  not  noillled. 

There  has  been  one  case  in  which  the 
question  has  directly  arisen  whether  an 
occupant  not  notified  is  bound  by  the 
decree,  and  whether  such  a  decree  bind- 
ing him  would  be  due  process  of  law. 
This  case  arose  in  the  Philippines, 
and  it  was  held  that  the  occupant  of 
the  land  was  not  entitled  to  open  a 
decree  for  registration,  although  he  had 
not  been  named  in  the  proceedings, 
and  the  statute  required  that  the  ap- 
plication should  name  the  occupant, 
those  applying  for  registration  having 
omitted  him  because  they  honestly  be- 
lieved that  he  occupied  the  lands  simply 
as  their  tenant,  and  that  therefore  it 
was  unnecessary  to  name  him.*^  It  was 
held  that  the  occupant  was  not  deprived 
of  his  property  without  due  process  of 
law,  in  violation  of  the  act  of  Congress 
of  July  1st,  1902,  known  as  the  Philip- 
pine bill,  which  provides  "that  no  law 
shall  be  enacted  in  the  said  Islands  which 
shall  deprive  any  person  of  life,  liberty, 
or  property  without  due  process  of  law," 
as  the  proceeding  for  registration  was 
one  in  rem,  and  the  occupant  was  made  a 
p>arty  by  publication,  the  statute  particu- 
larly providing  that  the  decree  should  be 
conclusive  upon  and  against  all  persons, 
whether  mentioned  by  name  or  included 
in  the  general  description,  "to  all  whom 
it  may  concern."  •* 


c.  Ohjectlon  to  title  of  act. 

A  Torrens  act  entitled,  "An  Act  Con- 
cerning Land  Titles,"  does  not  fail  in  the 
constitutional  requirement  that  its  sub- 
ject shall  be  clearly  expressed  in  its  ti- 
tle.*» 

Nor  does  an  act  of  this  character  vio- 
late the  provision  of  a  state  Constitution 
that  "every  act  shall  embrace  but  one 
subject,  which  subject  shall  be  expressed 
in  its  title,"  when  the  title  of  the  act  is, 
"An  Act  for  the  Certification  of  Land 
Titles  and  the  Simplification  of  the 
Transfer  of  Real  Estate,"  although  the 
act  contains  provisions  relating  to  the 
felonies,  county  officers,  county  govern- 
ment, principal  and  surety,  attorneys  at 
law,  judgments,  liens,  procedure,  and  ad- 
verse claims,  as  all  of  the  subjects  thus 
treated  are  germane  to  the  general  sub- 
ject expressed  in  the  title.** 

d.  Objection  that  act  is  special  or  local. 

A  Torrens  act  is  not  unconstitutional 
as  special  because  it  contains  special  pro- 
visions regarding  the  statute  of  limita- 
tions and  the  rights  of  purchasers  in 
good  faith,  and  other  matters  peculiar  to 
the  lands  which  are  brought  within  its 
provisions.** 

Nor  is  such  an  act  invalid  as  local  be- 
cause it  applies  only  to  counties  where 
adopted,**  nor  void  as  special  because  it 
was  only  to  apply  to  counties  having 
more  than  a  certain  population." 


lost,  and  providing  for  service  by  publica- 
tion and  by  mailing  and  by  posting  of 
notices  on  the  property,  and  for  personal 
service  on  those  found  within  the  state, 
claiming  adverse  interests,  and  that  the 
judgment  should  conclude  those  claiming 
estates  in  the  property  at  the  time  of  the 
commencement  of  the  action,  or  those 
claiming  under  them.  The  court  held  that 
the  proceeding  was  not  one  strictly  in  rem, 
but  was  one  quasi  iri  rem,  and  that  the 
effect  of  such  a  judgment,  both  as  to  those 
parties  known  and  included  and  as  to  un- 
known parties,  was  not  such  as  to  deprive 
them  of  their  property  without  due  process 
of  law. 

The  same  "Mclnemey  act"  was  also  sus- 
tained in  American  Land  Co.  v.  Zeiss  (1910) 
219  U.  S.  47,  55  L.  ed.  82,  31  Sup.  Ct.  Rep. 
200,  where  there  is  an  interesting  opinion, 
but  one  which  is  to  be  used  with  caution, 
at  least,  in  so  far  as  the  Torrens  acts  are 
concerned,  on  account  of  the  differences  be- 
tween those  acts  and  the  "Mclnerney  act." 

JiGrey  Alba  v.  De  la  Crus  (1910)  17 
Philippine,  40. 

**  (Philippine)  Ibid.  But  compare  State 
ex  rel.  Douglas  v.  Westfall  (1902)  85  Minn. 
437,  57  L.R.A.  297,  89  Am.  .St.  Rep.  671, 
89  N.  W.  175. 

W  People  ex  rel.  Smith  v.  Crissman  (1907) 
41  Colo.  450,  92  Pac.  049,  so  holding  as  to 
the  Ck>1orado  act  of  1903. 
L.R.A.1916D. 


»*  Robinson  v.  Kerrigan  (1907)  151  Cal. 
40,  121  Am.  St.  Rep.  90,  90  Pac.  129,  12 
Ann.  Cas.  829,  so  holding  as  to  the  Cali- 
I  fomia  act  of  1897. 

M  Robinson  v.  Kerrigan  (1907)  161  CaL 
40,  121  Am.  St.  Rep.  00,  90  Pac  129.  12 
Ann.  Cas.  829,  so  holding  as  to  the  Cali- 
fornia act  of  1897. 

M  People  ex  rel.  Deneen  v.  Simon  (1898) 
176  IlL  165,  44  L.RA.  801,  68  Am.  St.  Rep. 
175,  52  N.  E.  910. 

In  Tower  v.  Glos  (1912)  256  lU.  121,  99 
X.  E.  876,  where  it  was  contendod  that  the 
(Torrens)  act  was  local  because  it  applied 
only  to  counties  where  adopted,  and  that 
only  the  county  of  Cook  had  adopted  it, 
the  court  replied;  "Whether  a  law  is  local 
or  general  in  its  application  is  determined 
by  whether  or  not  it  applies  alike  to  all 
persons  or  classes  under  like  circumstances 
and  conditions.  This  act  applies  only  to 
those  counties  adopting  it  by  vote  of  the 
people.  All  counties  may  adopt  it,  and 
when  it  is  adopted  it  applies  to  all  counties 
alike.  Its  application  depends  upon  the 
vote  of  the  people,  but  not  its  constitu- 
tionality. Numerous  acta  having  similar 
provisions  have  been  before  this  court  and 
have  been  upheld." 

W  State  ex  rel.  Douglas  v.  Westfall 
(1902)  86  Minn.  437,  67  I.,.R.A.  297,  89  Am. 
St.  Rep.  571,  89  N.  W.  175,  holding  that 
chapter  237  of  the  Minnesota  Laws  of  1901, 
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The  provision  of  a  state  Constitution 
that  all  laws  relating  to  courts  should  be 
general  and  of  uniform  application  is 
not  violated  by  a  provision  that  "the 
examiner  may  receive  in  evidence  any 
abstract  of  title  or  certified  copy  thereof, 
made  in  the  ordinary  course  of  business 
by  makers  of  abstracts;  but  the  same 
shall  not  be  held  as  more  than  prima 
facie  evidence  of  title,  and  any  part  or 
parts  thereof  may  be  controverted  by 
other  competent  proofs;"  and  the  court 
eannot  say  that  the  legislature  acted  un- 
reasonably in  providing  for  a  rule  of  evi- 
dence applicable  to  the  proceeding  with- 
out extending  it  to  all  other  forms  of  ac- 
tion in  which  the  title  to  real  estate  is 
involved.** 

e.  Ottjection    that   act   devolvea  execu- 
tive duties  upon  court. 

A  Torrens  act  is  not  unconstitutional 
as  committing  to  the  judicial  department 
of  the  state  functions  not  judicial  in 
character,  but  purely  administrative  and 
executive,  contrary  to  a  provision  of 
state  constitutions  prohibiting  one  de- 
partment of  state  from  exercising  func- 
tions belonging  to  another."  Nor  is  the 
proceeding  nonjudicial  because  it  may  be 
undefended.*'  Such  an  act  does  not  de- 
volve executive  duties  upon  the  court  on 
account  of  the  section  which  provides: 
"All  acts  performed  by  registrars  ,  .  . 
under  this  law  shall  be  performed  under 
rules  and  instructions  established  and 
given  by  the  district  court  having  juris- 
diction of  the  county  in  which  they 
act."  "  Nor  does  the  act  make  the  court 
a  registration  office  by  conferring  upon 
it  certain  judicial  duties  incident  to  the 
registering  of  land  titles.'* 


Neither  is  the  power  conferred  upon 
the  court  to  appoint  examiners  of  titles 
an  executive  power;  as  judicial  power  in- 
cludes the  authority  to  appoint  all  nec- 
essary subordinate  officers  and  assistants 
essential  to  the  conducting  of  judicial 
business.** 

/.  Objection    that    act    gives    iudicial 
power  to  the  registrar. 

An  act  confers  judicial  powers  upon 
the  registrar  which  provides  that  he  shall 
examine  into  the  facts,  and,  if  satisfied 
that  the  facts  stated  in  the  application 
are  true,  and  that  the  applicant  is  the 
owner  of  the  land,  or  interested  therein, 
as  set  forth  in  the  application,  he  shall 
issue  a  certificate  of  title,  otherwise  he 
shall  dismiss  the  application ;  and  the  reg- 
istrar acts  judicially  under  such  a  stat- 
ute, although  the  only  effect  of  the  stat- 
ute might  be  to  start  running  the  statute 
of  limitations  which  is  provided  for, — 
namely  five  years.** 

The  modem  acts  have  been  particular- 
ly attacked  on  the  ground  that  the  regis- 
trar (or  recorder)  was  given  judicial 
power,  to  be  exercised  subsequent  to  the 
original  registration.  The  only  success- 
ful attack  of  this  kind  was  in  Ohio,  where 
the  court,  in  overthrowing  the  act  on 
other  grounds,  also  considered  it  invalid 
as  conferring  judicial  powers  on  the  re- 
corder, the  principal  of  which  it  summa- 
rized as  follows:  "The  principal  powers 
conferred  are  to  take  proof  after  notice 
to  the  holder  that  a  mortgage  has  been 
discharged,  and,  after  a  hearing,  to  enter 
a  dischai^e  upon  the  register;  to  make 
an  entry  that  a  lien  has  become  inopera- 
tive in  law  by  reason  of  limitation  of 


providing  for  the  Torrens  system  of  regis- 
tration, was  not  void  for  that  reason  as 
special  legislation  against  the  Minnesota 
Constitution. 

Followed  in  National  Bond  &  Secur.  Co. 
V.  Hopkins  (1905)  96  Minn.  110,  104  N. 
W.  678,  680,  816,  where  the  court,  in  over- 
ruling a  similar  objection  to  the  const itu- 
tiunality  of  §  13  of  the  act  as  to  the  pre- 
liminary reference  to  an  examiner,  etc.,  held 
that  its  constitutionality  was  not  to  be 
determined  independently,  but  rested  upon 
the   validity  of  the  law  as  a  whole. 

nWaugb  V.  GIoB  (1010)  246  IlL  604,  138 
Ana.  St.  Sep.  259,  02  N.  E.  07;  Mihalik  v. 
GIos  (1910)  247  m.  597,  93  N.  E.  372; 
Tower  v.  Glos  (111.)  supra,  the  provision 
quoted  being  the  amendment  of  1907  to 
§  18  of  the  niinois  act. 

» Robinson  v.  Kerrigan  (1907)  151  CaL 
40,  121  Am.  St.  Rep.  90,  90  Pac.  129,  12 
Ann.  Cas.  829  (citing  Title  &  D.  Restora- 
tion Co.  V.  Kerrigan  (1007)  150  Cal.  289, 
8  L.R.A.(N.S.)  682,  119  Am.  St.  Rep.  199,  88 
L.R.A.1916D. 


Pac.  356) ;  People  ex  rel.  Smith  v.  Crissman 
(1907)  41  Colo.  450,  92  Pac.  049;  State  ex 
rel.  Douglas  v.  Wcstfall  (1902)  85  Minn. 
437,  57  L.R.A.  297,  89  Am.  St.  Rep.  571,  89 
N.  W.  175. 

» Robinson  v.  Kerrigan  (1907)  151  CaL 
40,  121  Am.  St.  Rep.  90,  90  Pac.  129,  12 
Ann.  Cas.  829. 

*1  People  ex  rel.  Smith  v.  Crissman  (1907) 
41  Colo.  450,  92  Pac.  929.  See  also  to  the 
same  effect,  .State  ex  rel.  Douglas  v.  West- 
fall  (1902)  85  Minn.  437,  57  L.R.A.  297,  89 
Am.  St.  Rep.  571,  89  N.  W.  175. 

M  State  ex  rel.  Douglas  v.  Westfall 
(Minn.)  supra. 

31  (Minn.)     Ibid. 

»4  People  ex  rel.  Kem  v.  Chase  (1897) 
165  m.  537,  36  L.R.A.  105,  46  N.  E.  454, 
holding  that  the  Illinois  act  of  1895.  en- 
titled, "An  Act  Concerning  Land  Titles," 
was  a  violation  of  the  Illinois  Constitution 
in  that  it  conferred  judicial  powers  upon 
the  registrar. 
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time  when  applieation  has  been  made 
therefor,  the  person  interested  notified, 
and  he  is  satisfied  that  such  is  the  fact; 
to  correct  memorials  made  or  issued  by 
mistake,  if  the  rights  of  a  bona  fide  pur- 
chaser or  lien  holder  for  value  have  not 
intervened."  ** 

Similar  objections  have  not  availed 
elsewhere.  Thus  it  has  been  held  that 
there  was  no  force  to  such  an  objection 
where  the  statute  required  the  registrar 
to  note  upon  the  duplicate  certificate  of 
title  in  his  office  the  existence  and  gen- 
eral character  of  instruments  creating 
liens,  encumbrances,  trusts,  powers,  or 
leases  affecting  the  land  described  in  the 
certificate."  Nor  is  the  Constitution  in- 
fringed by  a  statute  requiring  the  regis- 
trar to  make  certain  entries  when  it  ap- 
pears to  him  that  the  person  intending 
to  create  a  charge  on  property  "has  the 
title  and  right  to  create  such  charge," 
and  that  the  person  in  whose  favor  it  is 
to  be  made  "is  entitled  by  the  terms  of 
the  act  to  have  the  same  registered," — es- 
pecially -where  a  party  agg^eved  is  given 
by  the  act  the  right  to  apply  to  a  court  of 
equity  for  relief;"  *'  nor  by  another  pro- 
vision of  the  same  statute  that  "upon  its 
being  made  to  appear  to  the  registrar 
that  the  transferee  [evidently  intending 
'transferrer"]  has  the  title  or  estate  pro- 
posed to  be  transferred  and  is  entitled 
to  make  the  conveyance,  and  that  the 
transferee  has  the  right  to  have  such  es- 
tate or  interest  transferred  to  him,  he 


shall  make  out  and  register  as  hereinbe- 
fore provided,  a  new  certificate,"  etc. ; " 
nor  by  the  duties  imposed  upon  the  reg- 
istrar in  case  of  a  tax  sale  or  judgment 
or  levy  under  an  attachment  or  execution, 
or  in  ease  of  a  mechanics'  lien,  where, 
upon  the  filing  of  the  proper  certificate, 
he  is  to  enter  a  memorial  thereof  upon 
his  record,  and  in  case  the  lien  ripens  in- 
to a  title,  the  former  certificate  of  title 
is  canceled  and  a  new  one  issued  to  the 
proper  party;**  nor  is  judicial  power 
conferred  upon  the  registrar  by  a  statute 
permitting  him  to  record  a  transfer  of 
land  held  in  trust  upon  the  written  opin- 
ion of  two  examiners  that  the  transfer  is 
in  accordance  with  the  true  intent  and 
meaning  of  the  trust,  which  registration 
shall  be  conclusive  in  favor  of  the 
grantee,  as  such  a  statute  merely  abro- 
gates the  rule  whiph  requires  the  pur- 
chaser of  trust  property  to  see  to  the  ap- 
plication of  the  purchase  money,  and 
does  not  confer  judicial  power  upon  the 
registrar.** 

The  act  does  not  make  registrars  ju- 
dicial oflScers  where  it  provides  that 
their  acts  shall  be  performed  under  the 
rules  and  instructions  established  and 
given  by  the  court.** 

g.  Ohieetlon  that  euit  infringes  right  of 
trial  by  jury. 

It  has  been  held  that  a  constitutional 
provision  that  "the  right  of  trial  by  jury 
shall  remain  inviolate,  and  shall  extend 


8»  State  ex  rel.  Monnett  v.  Guilbert 
(1897)  56  Ohio  St.  575,  38  L.R.A.  619,  60 
Am.  St.  Rep.  756,  47  N.  E.  651,  where  the 
court  said  of  the  recorder:  "He  is  not 
merely,  to  enter  the  evidence  furnished  by 
the  agreement  of  the  parties  that  a  lien  has 
been  discharged,  or  that  it  hag  become  void 
by  the  lapse  of  time,  or  that,  a  mistake  has 
intervened  touching  their  rights,  but  he  is 
to  apply  the  rules  of  evidence  to  the  ascer- 
tainment of  disputed  facts,  to  apply  the 
rules  of  law  concerning  payment,  to  inter- 
pret and  apply  the  statute  of  limitations  as 
it  may  affect  the  enforcement  of  liens, 
including  such  questions  of  disability  as 
may  arise,  to  decide  the  questions  of  fact 
and  law  that  may  arise  in  determining 
whether  mistakes  have  Intervened,  and  who 
arc  bona  fide  purchasers;  and  then  to  make 
an  entry  which  is  to  have  the  same  effect 
in  concluding  the  rights  of  the  adversary 
parties  as  would  a  decree  in  equity.  That 
these  are  judicial  powers  is  entirely  clear. 
They  seem  to  have  been  so  regarded  by 
the  general  assembly,  for  there  is  a  pro- 
vision for  appeal  from  decisions  of  the 
recorder." 

M  Robinson  v.  Kerrigan   (1907)   151  Cal. 
40,  121  Am.  St.  Rep.  90,  90  Pac.  129,  12 
Ann.  Cas.  829. 
L.R.A.1916D. 


•T  People  ex  rel.  Deneen  v.  Simon  (1898) 
176  la  165,  44  L.RA.  801,  68  Am.  St.  Rep. 
175,  52  N.  E.  910. 

»» People  ex  rel.  Deneen  v.  Simon  (111.) 
supra,  where  the  court  said:  "That  the 
duties  mentioned  are  judicial  in  their 
nature  may  be  admitted,  but  it  does  not 
necessarily  follow  that  their  exercise  is 
prohibited  by  the  constitutional  provision 
to  all  but  officers  belonging  to  the  judicial 
department." 

»»(ni.)  Ibid. 

«0(m.)    Ibid. 

*l  State  ex  rel.  Douglas  v.  Westfall 
(1902)  85  Minn.  437,  57  L.R-4..  297,  89  Am. 
St.  Rep.  571,  89  N.  W.  175;  Tyler  v  Judges 
of  Ct.  of  Registration  (Mass.)  infra. 

In  Tyler  v.  Judges  of  Ct.  of  Registration 
(1900)  175  Mass.  71,  51  L.RA.  433.  55  N.  E. 
812,  it  was  held  that  the  power  of  the 
assistant  recorder  to  register  titles,  given 
by  the  Massachusetts  act  of  1898  (and 
1899),  under  which  he  makes  the  registra- 
tion "in  accordance  with  the  rules  and  in- 
structions of  the  court,"  is  not  a  judicial 
power  conferred  upon  a  nonjudicial  officer, 
but  is  merely  ministerial,  and  the  registra- 
tion is  the  act  of  the  court. 
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to  all  cases  at  law  without  regard  to  the 
amount  in  controversy,"  does  not  applv 
to  a  proceeding  to  register  a  land  title." 

But  a  constitutional  provision  that 
there  shall  be  a  right  to  a  trial  by  jury 
"in  all  controversies  concerning  proper- 
ty" requires  that  there  be  a  right  to  a 
jury  trial  in  regp.stration  proceedings.** 

It  has,  however,  been  held  in  the  same 
state  that  the  Torrens  act  does  not  in- 
fringe the  right  of  trial  by  jury  where 
it  provides  that  a  party  who  is  aggrieved 
by  a  finding  of  fact  in  the  land  court  can 
have  a  jury  trial  on  appeal  to  the  su- 
perior court,  although  it  provides  that 
no  matters  shall  be  tried  in  the  superior 
court  except  those  specified  in  the  appeal, 
as  this  is  a  reasonable  regulation  and  its 
natural  effect  will  or  may  be  to  facilitate, 
instead  of  to  impede,  the  exercise  of  the 
right.** 

It  seesis  tiB  be  suggested  in  a  case  in 
New  York  that  the  court  perhaps  had  no 
constitutional  right  to  try  without  a  jury 
an  issue  of  fact  in  a  registration  case, 
the  result  of  which  might  be  to  devest 
the  state  of  its  title,  but  the  court  does 
not  refer  to  the  provision  in  the  act 
that  "an  issue  of  fact  may  be  tried  by  a 
jury,  in  the  manner  prescribed  by  the 
Constitution  and  Code  of  Civil  Proce- 
dore,"  nor  does  it  refer  to  the  closing 
paragraph  of  the  constitutional  provi- 
sion, the  entire  provision  being:  "The 
trial  by  jury  in  all  cases  in  which  it  has 
been  heretofore  used  shall  remain  in- 
violate forever;  but  a  jury  trial  may 
be  waived  by  the  parties  in  all  civil 


cases  in  the  manner  to  be  prescribed  by 
law."«» 

h.  Objection  that  defendant  is  unable 
to   obtain  afflrmative  relief. 

A  Torrens  act  is  not  subject  to  the  ob- 
jection that  it  is  not  in  accord  with  due 
process  of  law  because  a  defendant  can- 
not obtain  affirmative  relief,  whatever 
showing  he  may  make,  as  the  I^islature 
may  limit  aflSrmative  relief  to  the  person 
who  brings  the  proceeding.^ 

So,  the  provision  in  the  statute  that 
the  applicant,  at  any  time  before  the 
entry  of  a  final  decree,  might  dismiss  the 
application  on  such  terms  as  shall  be 
fixed  by  the  court,  does  not,  as  preclud- 
ing an  adjudication  of  the  defendant's 
rights,  violate  the  constitutional  provi- 
sion that  "every  person  is  entitled  to  a 
certain  remedy  in  the  laws  for  all  in- 
juries or  wrongs  which  he  may  receive  in 
his  person,  property,  or  character;  he 
ought  to  obtain  justice  freely  and  with- 
out purchase,  completely  and  without 
denial,  promptly  and  without  delay,  con- 
formably to  the  laws."  *' 

i.  Objections  on  account  of  aaaurance 
fund. 

The  question  of  the  validity  of  the 
act  in  respect  to  the  assurance  fund  was 
considered  in  State  ex  rel.  Monnett  v. 
Guilbert,**  where  the  court  stated  that 
the  act  showed  "that  the  fund  is  to  be 
raised  to  indemnify  those  whose  lands 
had  been  wrongfully  wrested  from  them, 
under  the  earlier  provisions  of  the  act, 
and  without  due  process  of  law;"  and 


« Peters  v.  Duluth  (1912)  119  Minn.  98, 
41  L.RJi.(N.S.)  1044,  137  N.  W.  390,  where 
the  court  said:  "In  Massachusetts  it  has 
been  held  that  the  right  to  a  jury  trial 
caunot  be  denied  in  registration  proceed- 
ings, where  the  title  to  real  property  is 
involved.  (Weeks  v.  Brooks  (1910)  205 
Mas*.  458,  92  K.  E.  45) ;  but  the  constitu- 
tional provision  in  t^at  state  is  that  there 
shall  be  a  right  to  a  jury  trial  'in  all  con- 
troversies concerning  property*  (Mass. 
Const.  1780,  pt.  1,  art.  15),  which  is  very 
different  from  the  provision  of  our  Consti- 
tution." It  was  also  held  in  the  same  case 
that  a  general  statute  providing  for  trials 
by  jury  in  actions  for  the  recovery  of 
specific  real  or  personal  property  does  not 
relate  to  proceedings  under  the  Torrens 
law. 

**  Weeks  v.  Brooks  (Mass.)  supra,  where 
the  court  referred  to  the  statute  of  1904, 
providing  that  a  party  who  is  aggrieved 
by  a  finding  of  fact  can  have  a  jury  trial 
on  appeal  to  the  superior  court,  and  said: 
"A  jury  trial,  however,  where  the  title  to 
real  property  is  put  in  issue,  is  not  a  privi- 
lege to  be  granted  in  the  sound  discretion 
of  the  court,  as  in  probate  appeals,  or 
L.R.A.1916D. 


issues  in  suits  in  equity,  but,  is  a'  right 
guaranteed  by  the  Constitution.  In  the 
lawful  exercise  of  this  right  the  respondents 
were  not  required  to  offer  any  evidence  in 
the  court  below,  but  could  reserve  their 
testimony  for  presentation  at  the  trial  of 
the  appeal,  or  even  there  might  take  the 
verdict  of  the  jury  upon  the  case  as  made 
out   by   the  petitioner." 

MMead  v.  Cutler  (1907)  194  Mass.  277, 
80  N.  E.  496. 

« Hamlin  v.  People  (1913)  155  App.  Div. 
680,  140  N.  Y.  Supp.  643. 

M  People  ex  rel.  Smith  v.  Crissman  (1907) 
41  Colo.  450,  92  Pac.  949,  an  information 
in  the  nature  of  quo  warranto  to  determine 
the  right  of  the  defendant  to  the  office  of 
registrar  of  land  titles,  the  relator  predicat- 
ing his  right  to  the  relief  asked  upon  the 
ground  that  the  act  of  1903  was  unconsti- 
tutional. 

«7  Peters  v.  Duluth  (1912)  119  Minn.  96, 
41  L.RA.(N.S.)  1044,  137  N.  W.  390,  where, 
however,  no  application  to  dismiss  had  been 
made  on  the  part  of  the  applicant. 

«  (1897)  56  Ohio  St.  575,  38  LR.A.  619, 
60  Am.  St.  Rep.  756,  47  N.  E.  551. 


Digitized  by 


Google 


24 


ANNOTATION— TORRENS  LAW. 


stated  that  this  scheme  was  both  inade- 
quate and  forbidden  under  the  Ohio  Con- 
stitution.** The  court  also  stated  that 
the  scheme  was  invalid  as  not  providing 
for  the  compensation  in  advance,  and  as 
not  providing  for  an  assured  compen- 
sation at  any  time.  It  also  considered 
invalid  the  provision  for  compulsory  reg- 
istration by  assignees,  or  trustees  for  the 
benefit  of  creditors,  and  commissioners 
of  insolvent  debtors,  as  lands  thus  be- 
longing to  creditors  would  be  subject  to 
a  forced  contribution  to  the  assurance 
fund.»» 

J.  Objection  that  act  creates  offices  il- 
legally. 

An  act  making  the  county  clerk  reg- 
istrar of  titles  under  it  does  not  trans- 
gress the  provisions  of  the  Constitution 
in  creating  a  new  county  oflSce  which 
was  neither  filled  by  election  nor  ap- 
pointment, for  while  the  county  clerk's 
office  was  created  by  the  Constitution,  its 
duties  were  to  be  prescribed  and  enjoined 
by  the  legislature.^ 

An  act  is  not  unconstitutional  on 
the  ground  that  the  office  of  examiner 
created  by  it  is  a  county  office,  which, 
under  the  Constitution,  must  be  filled  by 
popular  election,  as  such  examiners  are 
not  county  officers  within  the  meaning 
of  the  constitutional  provision.' 


Ic.  Partial  invalidity. 

A  statute  providing  for  the  registra- 
tion of  land  titles  after  they  are  estab- 
lished in  a  court  of  equity  may  be  upheld 
as  against  all  ui>on  whom  service  of 
process  has  been  properly  made,  even  if 
it  contains  a  void  provision  permitting 
judgment  against  a  resident  of  the 
state,  notified  only  by  publication.* 

A  statute  making  a  judicial  determina- 
tion of  title  to  land  forever  binding  and 
conclusive  upon  all  persons  after  the 
lapse  of  two  years  may  be  g^ven  effect 
against  parties  to  the  proceeding  and 
persons  who  must  bring  legal  proceed- 
ings to  establish  their  rights,  although  it 
would  be  void  in  favor  of  persons  in  pos- 
session of  all  they  claim  who  were  not 
parties  to  the  proceeding.* 

I.  Miscellaneous. 

Amendmeat     laoreAslns     land     after 
publioatlon. 

It  would  seem  to  be  fundamental 
that  there  can  be  no  amendmeat  increas- 
ing, after  publication  and  notice,  the 
amount 'of  land  sought  to  be  registered.* 
But  in  Illinois  such  an  increase  has  been 
considered  as  no  error,  or  no  material 
error,  when  all  parties  interested  were 
"before  the  court"  by  service  or  appear- 
ance.* The  decision,  so  far  as  reported, 
is  not  commendable. 


4»The  court  said:  "Section  19  of  the 
Bill  of  Rights  ordains:  'Private  property 
shall  ever.be  held  inviolate,  but  subservient 
to  the  public  welfare.  When  taken  in  time 
of  iwar  or  other  public  exigency,  impera- 
tively requiring  its  immediate  seizure,  or 
for  the  purpose  of  making  or  repairing 
roads  which  shall  be  open  to  tlie  public 
without  charge,  a  compensation  shall  be 
made  to  the  owner  in  money;  and  in  all 
otlier  cases,  where  private  property  shall 
be  taken  for  a  public  use,  a  compensation 
therefor  sbull  first  be  made  in  money,  or 
first  secured  by  a  deposit  of  money.'" 
(Ohio)  Ibid. 

W(Ohio)  Ibid. 

1  People  ex  rel.  Smith  v.  Crissman  (1897) 
41  Colo.  450,  92  Pac.  949. 

»  State  ex  rel.  Douglas  v.  Westfall  (1902) 
85  Minn.  437,  57  L.R.A.  297,  89  Am.  St. 
Rep.  571,  89  N.  W.  175. 

•  People  ex  rel.  Deneen  v.  Simon  (1898) 
176  111.  165,  44  L.RA..  801,  68  Am.  St.  Rep. 
175,  52  N.  E.  910.  See  also  in  this  connec- 
tion the  Massachusetts  and  Minnesota  cases 
discussed  supra,  subd.  II.  b. 

♦  People  ex  rel.  Deneen  v.  Simon  (111.) 
supra.  See  also,  in  this  connection.  State 
ex  rel.  Douglas  v.  Westfall  (1902)  85  Minn. 
437,  57  L.R.A.  297,  89  Am.  St.  Rep.  571,  89 
N    W.  175,  discussed  supra,  subd.  II.  b. 

» In  Escueta  v.  Director  of  Ijinds  (1910) 
16  Philippine,  482,  after  the  decree  of  regis- 
tration, the  applicant  applied  to  the  court 
L.R.A.1916D. 


to  have  the  same  corrected,  he  having  evi- 
dence that  his  boundaries  as  theretofore 
stated  were  not  correct,  and  that  the 
amount  of  land  was  larger  than  he  had 
originally  stated,  and  it  was  held  that  the 
new  application  could  only  be  granted  on 
a  new  publication  and  new  notifications. 

6  Tower  v.  Glos  (1012)  256  lU.  121,  99 
N.  E.  876,  where,  after  publication  of  a 
notice  which  followed  the  description  in 
the  petition,  describing  the  premises  as  lots 
of  certain  numbers  "except  that  part  of 
said  lots  conveyed  to"  a  certain  railway 
coni]>any,  and,  subsequently  to  the  filing 
of  the  answer,  leave  was  granted  the  ap- 
plicant to  amend  the  application  by  strik- 
ing out  the  words  ''except  that  part  of  said 
lots  conveyed  to"  such  railway  company.  It 
was  held  there  was  no  error  in  registering 
the  title  of  t)ie  applicant  to  the  lots,  all 
the  parties  who  had  or  claimed  to  have  any 
interest  in  the  lots  being  personally  served 
or  having  appeared,  and  the  decree  sus- 
tained the  finding  that  no  one  other  than 
the  parties  named  in  the  application  had 
any  interest  in  the  land.  The  co<irt  ad- 
mitted that  it  was  essential  that  the  appli- 
cant establish  title  in  himself,  good  as 
against  the  world,  and  that  any  defendant 
may  insist  that  the  proofs  of  title  are  in- 
sufficient to  permit  registration,  but  did 
not  think  there  was  any  defect  in  his  title 
by  reason  of  the  fact  that  there  was  no 
republication    after    the    amendment    was 
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Vv«Tldlac  nlea  of  eTideaee. 

The  legislature  does  not  exceed  the 
power  to  provide  impartial  and  uniform 
rules  of  evidence  by  the  provision  that 
"the  examiner  may  receive  in  evidence 
any  abstract  of  title  or  certified  copy 
thereof,  made  in  the  ordinary  course  of 
business  by  makers  of  abstracts;  but  the 
same  shall  not  be  held  as  more  than 
prima  faeie  evidence  of  title,  and  any 
part  or  parts  thereof  may  be  controvert- 
ed by  other  competent  proofs."' 

Belegatiom    of    leelilative    pow«v    to 
people  of  ooimtles. 

A  provision  that  a  Torrens  act  should 
take  effect  only  in  counties  where  it  is 
so  voted  is  not  ill^al  as  an  attempt 
to  delegate  legislative  power.* 

XngUA  laagnaKe. 

Abbreviations  in  an  abstract  of  title 
do  not  render  it  inadmissible  because  of 
a  constitutional  provision  that  judicial 
proceedings  shall  be  conducted,  pre- 
served, etc.,  in  no  other  than  the  English 
language,  as  this  provision  relates  only 
to  the  record  history  of  a  case,  and  the 
abbreviations  are  open  to  explanation.* 

Otiier  qneatioas. 

It  cannot  be  objected  that  a  Torrens 


act  fails  in  the  constitutional  require- 
ment of  due  process  of  law,  on  the 
theory  that  the  plaintiff's  case  is  partial- 
ly tried  and  disposed  of  by  the  court 
before  persons  adversely  interested  are 
brought  into  court,  on  account  of  the  re- 
quirement that  there  be  a  preliminary  re- 
port of  an  examiner  before  the  sum- 
mons is  issued,  where  the  act  expressly 
declares  that  the  court  shall  not  be 
bound  by  the  report  of  the  examiners  of 
title,  but  is  only  to  proceed  upon  satis- 
factory proof.*' 

A  landlord  is  not  deprived  of  his  prop- 
erty without  due  process  of  law  by  a  stat- 
ute which  provides  that  after  the  title 
has  been  judicially  determined  and  reg- 
istered, the  tenure  of  the  owner,  the 
right  of  transfer  and  encumbrance,  and 
all  rights  subsequently  accruing,  shall 
be  determined  in  accordance  with  the 
rules  prescribed  by  that  statute,  as  this 
is  within  the  power  of  the  legislature.^* 

So,  the  failure  to  provide  for  any  no- 
tice of  transfers  or  other  dealings  sub- 
sequent to  a  registration  of  title  does  not 
make  the  act  invalid  as  depriving  per- 
sons of  their  property  without  due  proc- 
ess of  law,  as  the  legislature  has  power 
to  fix  conditions  on  which  land  that  has 


made,  and  said:  "The  amendment  after 
publishing  notice  as  to  'all  whom  it  may 
concern'  could  not  have  affected  the  rights 
of  the  parties  interested  in  or  claiming 
title  to  the  lots,  all  of  whom  were  before 
the  court  by  service  of  Buiniiions  or  entry 
of  appearance,  and,  under  the  facts  of  this 
case,  allowing  the  amendment  could  liave 
no  possible  effect  upon  the  validity  of  ap- 
pellee's title  or  the  rights  of  any  of  the 
parties  having  or  claiming  any  interest 
therein.  If  error  at  all  it  was,  therefore, 
harmless  error." 

7  Brooke  v.  Glos  (1910)  243  HI.  392,  134 
Am.  St.  Rep.  374,  90  N.  E.  751;  Waugh  v. 
Glos  (1910)  246  111.  604,  138  Am.  St.  Rep. 
259,  92  N.  E.  974;  Culver  v.  Walters  (1910) 
248  lU.  163,  93  K.  E.  747;  Bjork  v.  Glos 
(1912)  256  in.  447,  100  N.  E.  233. 

In  Brooke  v.  Glos  (1910)  243  HI.  392,  134 
Am.  St.  Rep.  374",  90  N.  E.  751,  the  court 
said:  "We  see  no  constitutional  objection 
to  the  provision  of  the  statute  in  so  far 
as  it  permits  a  party  who  seeks  to  register 
bis  title  to  establish  in  himself  a  prima 
facie  title  by  an  abstract  of  title  which 
was  made  by  a  regular  abstract  maker,  and 
upon  which  abstract,  perhaps,  he  relied  at 
the  time  he  purchased  the  property,  reserv- 
ing, however,  to  persons  opposing  the  regis- 
tration of  his  title,  the  right  to  estabUsh 
by  proof,  if  they  can,  that  the  abstract  is 
not  correct,  or,  as  a  matter  of  fact,  the 
applicant  is  not  the  holder  of  the  title  to 
the  premises  which  he  seeks  to  register." 

•  People  ex  rel.  Deneen  v.  Simon  (1898) 
176  ni.  165,  44  L.B.A.  801,  68  Am.  St.  Rep. 
UR.A.1916D. 


175,   62  N.  E.  910,  so  holding  as  to  the 
Illinois  act  of  1897. 

•Loehde  v.  Glos  (1914)  265  Dl.  401,  106 
N.  E.  940,  holding  that  an  abstract  con- 
taining in  part  letters,  abbreviations,  and 
symbMS  is  not  inadmissible  as  evidence  of 
title  by  reason  of  the  provision  [§  18]  of 
the  Illinois  Constitution  that  "all  laws  of 
the  state  of  Illinois,  and  all  official  writings, 
and  the  executive,  legislative  and  judicial 
proceedings,  shall  be  conducted,  preserved 
and  published  in  no  other  than  the  Eng- 
lish language,"  as  it  is  the  record  history 
of  a  cause  which  alone  is  preserved,  and 
the  constitutional  provision  that  it  shall  be 
preserved  in  no  other  than  the  English 
language  refers  only  to  such  record.  The 
court  stated  that  the  letters,  abbreviations, 
or  symbols  might  have  been  explained  so 
that  their  meaning  would  be  clear  to  the 
examiner  and  the  court,  and  the  objection 
being  that  the  abstract  contained  matter  in 
the  shape  of  isolated  letters,  figures,  and 
words  standing  alone  which  made  the  docu- 
ment unintelligible  "except  in  certain  parts 
thereof,"  those  portions  which  are  not  in- 
telligible ought  to  have  been  pointed  out, 
so  that  the  objection  might  have  been 
obviated  by  testimony,  and  that  there  was 
no  error  in  disregarding  the  objection  as 
made.  The  same  was  held  in  Teninga  v 
Glos  (1914)  266  111.  121,  107  N.  B.  126. 

W  People  ex  rel.  Smith  v.  Crissman  (1907) 
41  Colo.  450,  92  Pac.  949. 

11' People  ex  lel.  Deneen  v.  Simon   (HI.) 
supra. 
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been  brought  into  the  register  system 
shall  be  held." 

It  is  not  a  violation  of  the  provisions 
as  to  due  process  of  law  in  the  Consti- 
tutions of  the  United  States  and  of  the 
state  of  Illinois  that  where  an  examiner 
had  died  before  the  filing  of  the  evidence 
taken  before  him,  such  evidence,  reduced 
by  him  to  writing  and  certified  to  by 
him,  was,  by  order  of  the  court,  filed 
in  the  court,  and  the  cause  was  heard  on 
that  evidence  and  any  other  evidence 
which  any  party  desired  to  offer." 

The  property  of  persons  owning  land 
is  not  confiscated  without  due  process  of 
law  by  the  Philippine  statute  providing 


for  a  six  months'  statute  of  limitation!, 
within  which  claims  must  be  presented 
to  the  court  of  land  registration,  where 
property  is  taken  by  the  government 
for  naval  purposes.'* 

One  beginning  the  proceeding  cannot 
claim  that  the  act  is  unconstitutional." 

The  constitutionality  of  the  provision 
adopted  in  Illinois  in  1907,  making  reg- 
istration by  executors,  etc.,  compulsory, 
seems  not  to  have  been  passed  upon." 

It  may  be  noted  that  the  Washing- 
ton court  in  a  recent  ease  declined  to 
pass  on  the  constitutionality  of  the  Tor- 
rens  act  of  that  state  as  not  involved 
in  the  decision  of  the  case.''' 


"  Tyler  v.  Judges  of  Ct.  of  Registration 
(1900)   175  Mass.  71,  51  L.RjV.  433,  55  N. 

'u  Amundsen  v.  GIos  (1915)  271  lU.  209, 
110  N.  E.  914,  where  the  court  pointed  out 
that  the  act  provided  that  the  court  may 
in  any  case  require  other  or  further  proof 
than  that  which  was  before  the  master, 
and  that  the  hearing  in  every  case  is  finally 
before  the  court  both  upon  the  evidence 
taken  before  the  examiner  and  also  upon 
any  further  evidence  that  may  be  required ; 
and  the  reference  in  this  case  having  come 
to  an  end  by  the  death  of  the  examiner 
without  any  report  of  his  conclusions,  the 
cause  was  properly  heard  by  the  court  on 
the  evidence  taken  before  him,  with  liberty 
to  the  parties  to  offer  other  evidence  if  they 
saw  fit. 

"Jos^  y  Narvaez  v.  Commander  of 
PhiUppine  Squadron  (1910)  16  Philippine 
62,  holding  that  the  property  of  per- 
sons owning  lands  is  not  confiscated  with- 
out due  process  of  law  by  an  act  providing 
that  when  the  President  has  reserved  land 
for  naval  purposes,  and  the  civil  governor 
has  been  so  informed  by  the  commander 
in  chief  of  the  United  States  Asiatic  fleet, 
the  civil  governor  should  notify  the  judge 
of  the  court  of  land  registration  that  all 
private  lands,  etc.,  within  the  limits  de- 
scribed, ought  forthwith  to  be  brought 
within  the  operation  of  the  land  registra- 
tion act,  and  that  immediately  upon  the 
receipt  of  such' notice  it  shall  be  the  duty 
of  the  judge  of  the  court  of  land  registra- 
tion to  issue  a  notice  that  claims  must  be 
presented  within  six  months,  and  that  the 
clerk  should  provide  for  publication  of 
the  notice  in  the  manner  stated,  posting  the 
notice  on  the  land,  serving  it  on  persons 
living  on  the  land  or  in  physical  possession 
of  any  part  of  it,  etc.,  and  providing  that 
within  six  months  from  the  date  of  such 
notice  all  claims  should  be  barred  unless 
the  court  of  land  registration,  in  certain 
cases  specified  (accident,  etc.),  should,  after 
six  months,  extend  the  time  three  months 
longer. 

"Lewis  V.  Chamberlain  (1914)  69  Ot. 
476,  139  Pac.  571. 

l*In  1903  the  Illinois  legislature  passed 
two  amendments  to  the  act,  subject  to  their 
L.R.A.1916D. 


adoption  by  the  people  of  the  county,  one 
being  as  to  compulsory  registration  by 
executors,  etc.,  the  other  as  to  admitting  in 
evidence  abstracts  made  under  certain  con- 
ditions. It  was  held  that  these  amend- 
ments were  not  properly  submitted  to  the 
people  at  the  election  of  1904.  Harvey  v. 
Cook  County  (1906)  221  IlL  76,  77  N.  E. 
424.  (The  amendment  as  to  abstracts  was 
enacted  into  law  in  1907.)  The  other 
amendment  was  adopted  in  Cook  county 
in  1910  and  provided:  "It  shall  be  the 
duty  of  all  executors  and  administrators, 
appointed  after  the  adoption  of  this  act 
and  trustees  holding  title  or  power  of  sale 
under  wills  admitt^  to  probate  after  that 
date  to  apply  within  six  months  after  their 
appointment,  to  have  registered  the  titles 
to  all  nonregistered  estates  and  interests 
in  land,  situated  in  any  county  in  which 
this  act  at  the  time  is  in  force,  which  the 
several  decedents  they  represent  might 
have  registered  in  their  lifetime  in  their 
own  right.  Such  application  shall  set 
forth  the  names  and  addresses  of  the  per- 
sons entitled  to  the  estate  or  interest 
sought  to  be  roistered,  and  any  such  per- 
son not  joining  in  the  application  shall  be 
made  a  defendant.  The  court,  in  its  final 
decree,  in  addition  to  what  is  provided  in 
the  subsequent  sections  of  this  act,  shall 
determine  the  several  titles  and  interests 
of  the  persons  claiming  under  the  decedent, 
and  declare  the  same,  and  decree  in  whom 
registration  shall  be  made.  Land  so  regis- 
tered shall  be  subject  to  be  sold  for  the 
debts  of  the  estate  of  the  decedent,  as  now 
provided  by  law.  Provided  that  the  court 
of  probate  jurisdiction  of  the  county  in 
which  the  land  is  situated,  in  cases  where 
registration  may  appear  to  be  a  hardship, 
may,  by  an  order  entered  of  record,  excuse 
such  application  for  registration  as  to  the 
whole  or  any  part  of  the  land."  It  has 
been  stated  (Niblack,  Torrens  System,  § 
180)  that  the  probate  court  of  Cook 
county  grants  all  applications  to  be  excused 
from  registration,  on  the  ground  that  the 
constitutionality  of  the  act  should  be  estab- 
lished before  anyone  should  be  compelled 
to  register  his  title. 

"Brace  v.  Superior  Land  Co.   (1011)   65 
Wash.  681,  118.  Pac.  010,  infra,  UI.  m. 
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The  reader  will  understand  that  this 
note  does  not  assume  to  state  the  provi- 
sions and  effect  of  the  acts  except  as  de- 
veloped in  the  cases. 

It  has  been  held  that  a  Torrens  act 
ma  not  in  derogation  of  common  rights, 
bat  was  a  remedial  statute,  to  be  liberal- 
ly eonstmed  according  to  its  intent^* 

It  has  been  said  in  New  York  that  "it 
is  well  settled  that  the  purpose  of  the  act 
is  to  register  good  titles,  not  to  cure  bad 


ones. 


»i? 


b.  Who  may  register;  what  may  be  reg- 
iatered. 

1.  Generally. 

Ezeentevs  amd  adialalstrstora. 

It  has  been  held  in  the  Philippines 
that  an  executor  may  not  raster  the 
title  to  the  lands  of  his  testator  in  a 
case  where  the  will  of  the  decedent  does 
not  confer  upon  the  executor,  as  such, 
any  interest  in  the  land  of  which  he  died 
seised ;  **  nor  may  an  administrator  reg- 
ister the  land  of  his  intestate.'^ 


Bcoeivera. 

A   receiver  may   have   such   title   as 
admits  of  registration." 
Ufe  evtates. 

It  has  been  held  under  the  Massachu- 
setts statute  that  a  life  estate  is  not  a 
proper  title  for  registration.**  And  un- 
der the  Illinois  statute  that  it  cannot  be 
registered  unless  the  fee  has  first  been 
registered,  the  statute  providing  that 
no  estate  less  than  a  fee  simple  can  be 
registered  unless  the  fee  simple  to  the 
same  land  is  first  registered.** 
Fee   ■nbj«ot   to   estates,   okarcea,  ete. 

The  estates,  charges,  etc.,  to  which  the 
owner's  title  is  subject,  are  in  general  to 
be  referred  to  on  the  certificate.  Thus, 
it  has  been  held  that  ancestral  land  sub- 
ject to  a  possible  statutory  remainder  to 
certain  relatives  if  they  survive  the  hold- 
er should  be  registered,  recording  also 
the  statutory  remainder.**  So,  a  fee  may 
bie  registered  subject  to  a  possible  claim 
for  a  certain  period  under  a  general  pro- 
vision permitting  registration  subject  to 
less  estates,  etc.** 
BaUdlnse. 

The  provision  in  the  statute  for  the 
registration  of  land  or  buildings  or  an 


UCape  Lookout  Co.  v.  Gold  (1914)  167 
H.  C.  63,  83  S.  £.  3,  where  it  was  claimed 
that  the  act  was  "in  derogation  of  com- 
mon rigbta"  and  should  be  strictly  con- 
strued, to  which  the  court  said  that  it  was 
not  in  deroeation  of  common  rights,  but 
was  a  remedial  statute,  to  be  liberally  con- 
strued according  to  its  intent  (here  the 
court  quoted),  "so  aa  to  advance  the  remedy 
and  repress  the  eviL" 

"Meighan  v.  Rohe  (1915)  166  App.  Div. 
175,  151  K.  Y.  Supp.  785,  modified  on  an- 
other ground  in  (1915)  216  ,N.  Y.  677,  110 
N.  E.  165. 

a»Gil  V.  Lopez  (1911)  20  Philippine,  458. 

MAn  administrator  may  not  register  the 
land  of  his  intestate,  but  if  he  is  found  to 
be  the  sole  heir  at  law,  and  entitled  to  the 
land,  the  court  may  allow  an  amendment 
and  proceed  to  register  it  as  if  he  were  the 
applicant.  Soriano  v.  Talena  (1911)  20 
Philippine,  257. 

The  niinoig  act,  however,  contains  a  com- 
pulsory feature  as  to  registration  by 
executors,  etc.,  as  to  which  see  supra,  subd. 

n.  1. 

OThe  receiver  of  a  corporation  has  such 
title  in  fee  simple  as  entitles  him  to  apply 
for  registration  where  he  was  appointed 
receiver  under  a  bill  for  the  dissolution  of 
the  corporation  and  closing  up  its  business, 
and  by  the  terms  of  the  decree  he  was  not 
a  mere  custodian,  but  was  expressly  au- 
thorized to  cause  to  be  removed  clouds  upon 
the  title  to  the  property  of  the  corporation, 
which  had  title  in  fee  to  the  lot,  and  the 
corporation  was  ordered  to  convey  to  him 
all  its  property,  and  a  special  commissioner 
L.R.A.1916D. 


appointed  by  the  court  to  make  a  convey- 
ance conveyed  the  title  to  the  lot  in  fee 
simple  to  him  by  deed,  as  he  was  thereby 
invested  with  the  legal  title  in  fee  simple. 
Teninga  v.  Glos  (1914)  266  m.  94,  107  N.  E. 
125.  The  same  was  held  in  Teninga  v.  Glos 
(1914)  266  ni  121,  107  N.  E.  126. 

» Baxter  v.  Bickford  (1009)  201  Mass. 
495,  88  N.  K  7. 

M  Cowman  v.  Glos  (1912)  255  OL  377, 
99  N.  E.  586. 

*»  Where  a  mother  inherited  property 
from  her  son,  who  had  inherited  it  from 
her  husband,  his  father,  and  she  applied  to 
register  the  property,  it  was  held  that  it 
should  be  registered,  recording  in  the  regis- 
tration the  right  (required  by  art.  811  of 
the  Civil  Code)  to  be  reserved  to  the  hus- 
band's brothers  should  they  or  either  of 
them  survive  her,  as  they  were  within  the 
third  degree,  art.  811  providing:  "The 
ascendant  who  inherits  from  his  descend- 
ant property  which  the  latter  acquired 
without  a  valuable  consideration  from  an- 
other ascendant,  or  from  a  brother  or  sister, 
is  under  obligation  to  reserve  what  he  has 
acquired  by  operation  of  law  for  the  rela- 
tives who  are  within  the  third  degree  and 
belong  to  ther  line  whence  the  property  pro- 
ceeded." Edroso  V.  Sablan  (1913)  25 
Philippine,  295. 

MFinn  v.  Glos  (1016)  268  m.  350,  109 
N.  E.  351,  holding  that  the  court  properly 
ordered  the  registration  of  a  fee-simple  title 
subject  to  the  following  charge  or  lien: 
"Possible  claims  against  the  estate"  of  F. 
until  a  certain  date,  and  it  was  ordered 
"that  the  title  in  fee  simple  thereto  of  the 
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interest  therein  "does  not  authorize  the 
separate    registration    of   the    buildings 
upon  the  land."*' 
Bonndary    of   hichiray. 

The  land  court  of  Massachusetts  has 
jurisdiction  to  determine  ■whether  the  ap- 
plicant has  a  good  title  up  to  the  line 
of  the  street  as  originally  laid  out,  or 
whether  the  public  has  acquired  a  war 
by  prescription  over  part  of  his  land.** 

Oirners  not  of  record. 

The  owner  of  land  is  entitled  to  apply 

said  Mildred  II.  Finn  be  conflrmcd,  subject 
as  aforesaid,"  where  F.  had  died  a  resi- 
dent of  the  state  of  Michigan,  and  was  the 
owner  of  an  undivided  interest  in  the  land 
prior  to  the  time  that  the  person  applying 
for  registration  had  acquired  title,  and  had 
been  dead  less  than  the  seven  years  al- 
lowed under  the  Illinois  statute  for  her 
creditors  residing  in  Illinois  to  have  admin- 
istration on  her  estate,  and  to  subject  the 
real  estate  of  which  she  died  seised  to  the 
payment  of  their  claims,  the  court  sum- 
marizing §§9  and  26  of  the  statute  con- 
ceming  land  titles  aa  providing:  "That  it 
shall  be  no  objection  to  bringing  land  under 
that  act  that  the  estate  or  interest  of  the 
applicant  is  subject  to  any  outstanding 
lesser  estate,  mortgage,  lien  or  charge;  that 
every  such  lesser  estate,  mortgage,  lien  or 
charge  shall  be  noted  upon  the  certificate 
of  title,  and  the  title  or  interest  certified 
shall  be  subject  only  to  such  lesser  estates, 
mortgages.  liens  and  charges  as  are  so 
noted,  and  that  the  court  may,  in  any  pro- 
ceeding under  the  act,  order  the  registrar 
of  titles  to  register  such  title  or  interest, 
and  in  case  the  same  is  subject  to  any 
liens,  encumbrance,  trust  or  interest,  with 
directions  as  to  the  manner  and  order  in 
which  the  same  shall  appear  upon  the 
certificate  of  title  to  be  issued  by  the 
registrar." 

«Re  Manila  Bldg.  &  L.  Asso.  (1909)  13 
Philippine,  575. 

In  Merchant  v.  Manila  (1908)  11  Philip- 
pine, 116,  it  was  held  that  although  land 
which  was  encimibered  might  be  registered, 
that  where  there  was  a  difierence  in  owner- 
ship between  the  land  and  the  building, 
such  property  could  not  be  registered. 
And  it  was  also  held,  however,  that  the 
court  of  land  registration  could  determine 
and  end  the  controversy  between  the 
owner  of  the  land  and  the  owner  of  the 
building  under  §  2  of  the  Philippine  act 
(No.  496),  which  provided  that  such  court 
shall  have  "power  to  hear  and  determine 
all  questions  arising  from  such  applications, 
and  also  have  jurisdiction  over  such  other 
questions  as  may  come  before  it  under  this 
act."  But  the  determination  of  this  ques- 
tion should  be  raised  by  proper  petitions, 
and  if  the  petitioner  applying  for  registra- 
tion did  not.  within  a  reasonable  time, 
make  such  petition  in  the  same  proceeding, 
that  his  petition  for  the  registration  of 
the  land  should  be  dismissed. 
L.R.A.1916D. 


to  have  it  registered  whether  he  be  the 
owner  of  record  or  not.  It  is  not  con- 
fined to  owners  of  record.**  Thus,  a  title 
based  on  adverse  possession  may  be  reg- 
istered.^ But  some  of  the  acts  haTe  con- 
ditions precedent  to  be  fulfilled  in  case 
of  tax  titles.*^ 

Posaesalon;  ooovpanoy. 

Where  the  statute  requires  that  the 
plaintiff  be  in  possession  of  the  land 
as  a  condition  precedent  to  registering 
the  title,  and  it  appears  from  the  eom- 


«»  First  Nat.  Bank  v.  Wobum  (1906)  192 
Mass.  220,  78  N.  E.  307,  holding  that  where 
such  street  was  in  a  city,  the  mayor  is 
the  proper  person  to  be  notified,  and  he 
has  a  right  to  appeal  from  the  decision 
under  the  statute  which  provides  that  if 
the  applicant  requests  to  have  the  line  of 
a  public  way  determined,  notice  must  be 
given  to  the  mayor  of  the  city  or  to  one 
of  the  selectmen  of  the  town  or  towns  in 
which  the  land  lies,  or,  if  the  way  is  a 
highway,  to  one  of  the  county  commission- 
ers of  the  county  or  counties  in  which  the 
land  lies. 

«» National  Bond  &  Secur.  Co.  v.  Alder- 
son  (1906)  99  Minn.  137,  108  N.  W.  861, 
so  holding  in  the  case  of  one  having  an 
unrecorded  deed. 

•OO'I^ughlin  V.  Covell  (1906)  222  HL 
162,  78  N.  E.  69;  Keith  v.  Kbnnard,  ante,  3. 

A  title  may  be  registered  which  has  been 
acquired  under  §  6  of  the  limitation  law 
providing  that  "every  person  in  the  actual 
possession  of  lands  or  tenements  under 
claim  and  color  of  title,  made  in  good  faith, 
and  who  shall,  for  seven  successive  years, 
continue  in  such  possession,  and  shall  also, 
during  said  time,  pay  all  taxes  legally 
assessed  on  such  lands  or  tenements,  shall 
be  held  and  adjudged  to  be  the  legal  owner 
of  said  lands  or  tenements,  to  the  extent 
and  according  to  the  purport  of  his  or  her 
paper  title."  Tobias  v.  Kaspzyk  (1910)  247 
111.  80,  93  N.  E.  52;  Peters  v.  Dicus  (1912) 
254  IlL  379,  98  N.  E.  560;  Glos  v.  Mickow 
(1904)  211  lU.  117,  71  N.  E.  830. 

A  record  title  not  entirely  good,  which 
was  reinforced  by  adverse  possession,  will 
support  registration.  Keith  v.  Kennard, 
supra. 

•1  The  provision  in  the  statute  that  no 
land  the  title  to  which  is  derived  through 
a  sale  for  taxes  or  local  assessments  shall 
be  registered  until  such  title  has  been  ad- 
judicated valid  by  a  court  of  comi)ctent 
jurisdiction  is  satisfied  where  the  holder  of 
the  tax  title  brought  an  action  to  deter- 
mine adverse  claims  against  the  holder  of 
the  legal  title  and  others,  and  the  judg- 
ment was  in  effect  an  adjudication  tliat 
the  tax  title  was  in  all  respects  valid. 
This  was  a  sufficient  compliance  with  the 
Torrens  provision,  as  the  statute  did  not 
contemplate  an  adjudication  of  validity 
against  all  possible  claimants  to  the  prop- 
erty, as,  if  so,  registration  proceedings  fol- 
lowing   the    judgment    wouM   be    useless. 
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plaint  and  the  examiner's  certificate 
that  there  is  occupation  under  an  adverse 
title,  the  complaint  is  demurrable.*' 

The  requirements  of  the  statute  that 
the  application  shall  set  forth  whether 
the  land  is  occupied  or  unocoupied,  and 
that  the  examiner  to  whom  the  case  is  re- 
ferred shall  examine  particularly  wheth- 
er the  land  is  occupied,  and  make  re- 
port, are  mandatory.  Consequently  the 
application  must  fail  where  there  is  no 
proof  of  the  allegation  that  the  land  is 
unoccupied,**    or    insufficient    proof.** 

So,  the  aU^ation  in  the  application 
that  the  premises  are  occupied  by  the 
person  applying  is  a  material  allegation 
that  must  be  proved  as  alleged;  and  it 
is  error  to  enter  a  decree  registering  the 
title  as  applied  for  when  the  applicant 
fails  to  make  this  proof.** 

It  is  no  answer  to  a  proceeding  for  reg- 
istration of  title  that  the  applicant  has  a 
complete  remedy  at  law  in  ejectment 
where  the  defendant  is  in  possession  as 
his  tenant  at  will.** 

Kattara  pecvllar  to  tlie  PMUppinei— 
pAoto  de  retro. 

The  Philippine  act   (No.  496,  §  19) 


gave  the  right  to  the  owner  in  fee  sim- 
ple to  register  the  land,  and  also  gave 
a 'mortgagor  the  right  to  register  his  in- 
terest, but  did  not  g^ive  the  right  of 
registry  to  the  interest  which  is  set  out 
in  a  deed  providing  that  the  vendor  may 
repurchase  the  property  within  a  certain 
time,  which  is  known  as  the  contract  of 
"pacto  de  retro,"  *'  but  the  right  to  reg- 
ister this  interest  was  later  expressly 
given  by  statute.** 

And  now  the  vendor  of  real  property 
under  pacto  de  retro  may  apply  for  reg- 
istration thereof,  provided,  of  course, 
that  he  record  the  purchaser's  right 
thereto.** 

-^Bnnlcipallty. 

A  municipality  is  not  entitled  to  have 
a  public  square  registered  in  its  name, 
nor  was  it  given  this  authority  by  an  act 
of  the  commission,  providing  that  "the 
following  public  lands  and  buildings  in 
the  said  municipality  of  Cavite  are  here- 
by granted  to  the  said  municipality.  .  . 
Soledad  square."**  Nor  can  it  be  pre- 
sumed that  a  municipality,  by  mere  oc- 
cupation for  ten  years  of  land  of  the 
state,  ean  acquire  a  title  capable  of  reg- 


Hendricks  v.  Hess  (1910)  112  Minn.  252, 
127  N.  VV.  995. 

»•  The  New  York  statute  requires  that 
the  plaintiff  other  than  the  bolder  of  a 
contract  to  purchase  be  in  possession  of  the 
land  as  a  condition  precedent  to  register- 
ing the  title;  therefore,  where  it  appears 
from  the  complaint  and  the  certificate  of 
title  that  the  defendautH  had  built  eev- 
eial  structures  on  portions  of  the  land 
which  were  actually  occupied  by  several 
persons  who  recognized  the  defendants  or 
other  person  as  their  landlord,  which  per- 
sons in  no  wise  recognized  the  plaintiff, 
and  claimed  no  interest  under  him,  it  was 
held  that  it  was  unnecessary  to  make  the 
wmplaint  more  definite  and  certain,  inas- 
much as  it  clearly  showed  that  the  plaintiA 
did  not  occupy  the  land,  either  directly  or 
indirectly,  and  that  his  assertion  of  pos- 
session was  denied  by  the  physical  fact 
that  there  was  occupation  under  an  ad- 
verse title,  and  the  demurrer  of  the  de- 
fendants was  sustained,  with  leave,  how- 
ever, for  the  plaintiff  to  plead  over  under 
conditions.  Eldert  v.  Cross  Country  R.  Co. 
(1914)  165  App.  Div.  917,  150  N.  Y.  Supp. 
220.  See  also,  decided  upon  the  authority 
of  this  case  without  further  report,  Eldert 
V.  Cross  Country  R.  Co.  (1014)  165  App. 
Div.  931,  160  W.  y.  Supp.  221. 

33  Jackson  v.  Glos  (1009)  243  HL  280, 
90  X.  E.  717;  Brooke  v.  Glos  (1909)  243 
lU.  392,  134  Am.  St.  Rep.  374,  90  N.  E. 
751,  the  statute  providing  that  the  appli- 
cation to  register  title  shall  set  forth, 
among  other  things,  whether  the  land  is 
occupied  or  unoccupied,  and  that  the  ex- 
aminer to  whom  the  case  shall  be  referred 
shall  ''proceed  to  examine  into  the  title  and 
L.R.A.1916D. 


into  the  truth  of  the  matter  set  forth  in 
the  application,  and  particularly  whether 
the  land  is  occupied,  the  nature  of  the  occu- 
pation, if  occupied,  and  by  what  right, 
and  make  report  in  writing  to  the  court, 
the  substance  of  the  proof,  and  his  conclu- 
sions  therefrom." 

»4Strebel  v.  Glos  (1915)  271  111.  65,  110 
N".  E.  778.  For  cases  holding  the  evidence 
of  vacancy  sufficient  to  sustain  the  judg- 
ment on  appeal,  see:  Miller  v.  Glos  (1916) 
—  ni.  — ,  111  N.  E.  113;  Harts  v.  Glos 
(1915)  —  111.  — ,  111  N.  E.  125;  Walther  v. 
Glos  (1916)  270  HL  390,  110  N.  E.  509; 
Bonner  v.  Glos  (1915)  270  IlL  567,  110  N.E. 
916. 

»  Mihalik  v.  Glos  (1910)  247  IlL  697,  93 
N.  E.  372. 

*•  Peters  v.  Duluth  (1912)  119  Minn.  96, 
41  L.RA.(N.S.)   1044,  137  N.  W.  390. 

WVillarmel  y  Baailio  v.  Encarnacion 
(1905)  5  PhiUppine,  360. 

".Section  6,  subdiv.  (e)  of  act  1108 
(passed  April  16,  1904):  "(e)  Instruments 
known  as  pacto  de  retro,  made  under  sec- 
tions fifteen  hundred  and  seven  and  fif- 
teen hundred  and  twenty  of  the  Spanish 
Civil  Code  in  force  in  these  Islands,  may 
be  registered  under  this  act,  and  applica- 
tion for  registration  thereof  may  be  made 
by  the  owner  who  executed  the  pacto  de 
retro  sale  under  the  same  conditions  and 
in  the  same  manner  as  mortgagors  are  au- 
thorized to  make  application  for  registra- 
tion." 

ssMontiero  v.  Salgado  (1913)  27  Philip- 
pine, 630. 

40  Nicolas  V.  Josi  (1906)  0  Philippine, 
589. 
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istratioB  by  reason  of  the  public  land 
act,  hereafter  referred  to.*^ 

— public  land  act. 

Where  there  is  a  defect  in  evidence 
in  regard  to  the  identity  of  land  de- 
scribed in  the  petition  with  that  de- 
scribed in  the  evidence,  the  court,  in 
reversing  a  judgment  of  registration  of 
the  land  in  favor  of  the  petitioner,  may 
remand  the  case  for  a  new  trial  in  order 
that  he  may  have  an  opportunity  to 
bring  himself  within  the  provisions  of 
subd.  6  of  §  54  of  act  926,  known  as  the 
public  land  act.** 

Paragraph  6  of  §  54  of  act  926,  quoted 
in  the  foregoing  note,  does  not  require 
that  the  land  be  cultivated.^ 


It  is  no  defect  in  cases  of  the  foregoing 
character  to  fail  to  summon  the  director 
of  lands  when  the  attorney  general  is 
already  in  court,  representing  the  gov- 
ernment.** 

A  person  entitled  to  proceed  under 
Y  6  of  §  54  of  the  public  land  act  need 
not  make  the  payment  to  the  government 
required  by  §  65  of  that  act,  although  he 
might  have  been  able  to  proceed  un- 
der §  65.*» 

The  exemption  of  the  province  of  Ben- 
guet  from  the  public  land  act  does  not 
prevent  registration  of  land  in  that  prov- 
ince under  the  Torrens  act  of  1902.** 

—property  la .  military  sonea. 

A  person  having  a  good  title  to  land  at 


♦ITacloban  v.  Director  of  Lands  (1911) 
18  PUlippine,  201,  holdin|;  that  the  mere 
occupation  by  a  municipality  for  ten  years 
before  the  passage  of  act  No.  926,  known 
as  the  public  land  act,  could  not  serve  as 
a  title  whereby  to  acquire  the  ownership 
thereof  pursuant  to  the  provisions  (here- 
after quoted)  of  ^  6,  §  64,  of  the  act,  and 
therefore  on  such  occupation  the  land 
should  not  be  inscribed  in  the  registry  as 
belonging  to  the  municipality.  The  court 
stated  that  to  acquire  the  ownership  "it  is 
necessary  that  the  municipality  shall  have 
an  implied  or  express  grant  from  the  gov- 
emment,  without  the  fulfilment  of  which 
requisite  it  cannot  be  presumed  that  a 
municipality  owns  and  holds  in  good  faith 
realty  admittedly  belonging  to  the  state, 
enabling  it  to  convert  the  same  into  terreno 
propio  so  as  to  form  a  part  of  its  estate 
or  municipal  assets." 

♦•Order  of  Dominicans  v.  Insular  Gov- 
ernment (1906)  7  Philippine,  98;  Paras  v. 
Insular  Government  (1908)  11  Philippine, 
378;  Carrillo  y  Velasqnee  v.  Insular  Gov- 
ernment (1908)  11  Philippine,  379;  Famin- 
tnan  v.  Insular  Government  (1907)  8 
Philippine,  485. 

The  act  provides:  "Section  64.  The  fol- 
lowing-described persons  or  their  legal  suc- 
cessors in  right,  occupying  public  lands  in 
the  Philippine  Islands,  or  claiming  to  own 
any  such  lands  or  interest  therein,  but 
whose  titles  to  such  lands  have  not  been 
perfected,  may  apply  to  the  court  of  land 
registration  of  the  Philippine  Islands  for 
confirmation  of  their  claims  and  the  issu- 
ance of  a  certificate  of  title  therefor, 
.  .  .  b.  All  persons  who  by  themselves 
or  their  predecessors  in  interest  have  been 
in  the  open,  continuous,  exclusive,  and 
notorious  possession  and  occupation  of 
agricultural  public  lands,  as  defined  by  said 
act  of  Congress  of  July  first,  nineteen  hun- 
dred and  two,  under  a  bona  fide  claim  of 
ownership  except  as  against  the  govern- 
ment, for  a  period  of  ten  years  next  pre- 
ceding the  taking  effect  of  this  act,  except 
when  prevented  oy  war  or  force  majeure, 
shall  be  conclusively  prestuned  to  have 
performed  all  the  conditions  essential  to  a 
L.R.A.1916D. 


government  grant  and  to  have  received 
the  same,  and  shall  be  entitled  to  a  certifi- 
cate of  title  to  such  land  under  the  pro- 
visions  of   this  chapter.     .     .     ." 

**  Sandoval  y  Manlave  v.  Insular  (3ovem- 
ment  (1909)   12  Philippine,  648. 

**  Order  of  Dominicans  v.  Insular  Gov- 
ernment (1906)  7  Philippine,  98;  Pamin- 
tuan  V.  Insular  Government  (1007)  8 
Philippine,  485. 

*B  It  is  provided  in  §  66  of  the  public  land 
act  that  wherever,  in  any  proceedings  under 
the  same  chapter  (6),  to  secure  registration 
of  an  incomplete  or  imperfect  claim  of 
title  initiated  prior  to  the  transfer  of  the 
Islands  to  the  United  States,  it  shall  ap- 
pear that  had  such  claims  been  prosecuted 
to  completion  under  the  laws  prevailing 
when  instituted,  and,  under  the  eonditionii 
of  the  grant  then  contemplated,  the  con- 
veyance of  such  land  to  the  applicant  would 
not  have  been  gratuitous,  but  would  have 
involved  the  payment  therefor  to  the  gov- 
ernment, that  the  court  should  determine 
the  amount  the  applicant  should  pay  for 
registration  of  the  land.  It  was  held  in 
Towle  V.  Director  of  Lands  (1913)  2.5 
PhiUppine,  637,  that  although  an  applicant 
for  land  might  have  been  in  a  position  to 
proceed  under  §  66  of  the  act,  if,  as  a 
matter  of  fact,  he  did  proceed  under,  and 
his  evidence  shows  that  he  was  entitled  to 
registration  under  §  64,  subd.  6,  he  had  a 
right  to  proceed  under  this  second  statute, 
and  in  such  ease  he  would  not  be  required 
to  make  the  payment  to  the  government 
required  under  §  65. 

*«Carino  v.  Philippine  Islands  (1909) 
212  U.  S.  449',  53  L.  ed.  594,  29  Sup.  Ct. 
Rep.  334,  reversing  (1906)  7  Philippine,  132 
and  holding  that  one  claiming  to  own  the 
land  in  fee  simple  is  entitled'  to  have  it 
registered  under  the  Philippine  Commis- 
sion's  act  of  1902,  although  it  is  in  the 
province  of  Benguet,  which  was  exempted 
from  said  Commission's  act  No.  926,  of 
1903,  as  that  act  deals  with  the  acquisition 
of  new  titles  by  homestead  entries,  pur- 
chase, etc.,  and  the  perfecting  of  titles  be- 
gun under  the  Spanish  law. 
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the  time  of  the  treaty  of  peace  with 
Spain  is  entitled  to  have  it  roistered, 
although  it  lies  within  the  limits  of 
what  has  been  declared  by  the  President  j 
a  military  reservation  of  the  United 
States." 

Thus,  private  property  at  the  time  of 
the  treaty  with  Spain,  which  was  after- 
wards leased  by  the  owners  to  the  mili- 
tary authorities,  does  not  become  public 
property  because  it  is  within  a  zone  re- 
served by  the  President  of  the  United 
States  for  military  purposes,  although 
it  may  be  subject  to  the  public  easements 
and  require  permission  to  be  obtained  as 
to  buildings,  etc.,  but  it  is  entitled  to  be 
registered.** 

^reliclons  lands. 

Where  land  had  by  decree  been 
r^stered  in  favor  of  the  Roman  Cath- 
olie  Bishop  of  Nueva  S^fovia  "in  trust 
for  the  use,  purpose,  behoof  and  sole 
benefit  of  the  Boman  Catholic  Church  in 
these  Islands,"  it  was  held  that  the  words 
quoted  must  be  striken  out  of  the  certi- 
ficate, as,  under  the  law,  the  registration 
in  the  name  of  the  Bishop  would,  by  § 
157  of  the  corporation  law,  put  the  title 
in  the  Roman  Catholic  Apostolic  Church, 
and  that  registration,  therefore,  in  the 
name  of  the  Bishop  or  in  the  name  of  the 
Church,  was  the  proper  way,  and  not 
in  the  name  of  the  Bishop  in  trust  for  the 
Church.** 

A  pariah  priest  of  the  Roman  Catholic 
Apostolic  Church,  administrator  of  the 
eapellania  of  a  convent,  is  a  sufficient 
petitioner  for  the  r^istration  of  the 
land  of  the  eapellania,  notwithstanding 
that  the  eapellania  has  no  board  of  di- 
reetors.** 


0.  More  than  one  piece. 

Several  pieces  of  land  may  be  included 
in  one  application  if  they  have  the  same 
chain  of  title  and  belong  to  the  same  per- 
son, although  they  are  not  contiguous, 
where  the  act  provides  that  "any  number 
of  contiguous  pieces  of  land  in  the  same 
county,  and  owned  by  the  same  person, 
and  in  the  same  right,  or  any  number  of 
pieces  of  property  in  the  same  county 
having  the  same  chain  of  title  and  be- 
longing to  the  same  person,  may  be  in- 
cluded in  one  application."  ^ 

"Contiguous,"  under  such  an  act  pro- 
viding for  the  inclusion  in  one  applica- 
tion of  "contiguous"  properties,  means 
"touching."  »• 

The  provision  permitting  lots  to  be 
included  in  one  application  that  have 
the  same  chain  of  title  means  an  identi- 
cal chain;  it  does  not  mean  the  same 
chain  part  of  the  time.' 

The  expression  in  such  an  act,  "sub- 
stantially the  same  chain  of  title,"  means 
"in  the  main"  the  same  chain  of  title.' 

Where,  after  a  decree  was  entered 
registering  all  the  premises  but  one  lot, 
the  applicant  filed  an  amended  applica- 
tion as  to  such  lot,  making  two  persons 
parties  not  parties  to  the  original  pro- 
ceeding, these  persons  cannot  object  that 
this  lot  is  not  contiguous  to  the  other 
lots,  nor  that  it  has  not  substantially  the 
same  chain  of  title.* 

3.  Eaaetnents, 

Oertlflcate  of  servieat  teneatemt. 

Some  of  the  statutes  particularly  pro- 
vide that  the  certificate  shall  set  forth 
easements  to  which  the  land  is  subject.* 

Under  such  a  statute,  land  of  the  peti- 


« Buenaventure  v.  Commanding  General 
(1908)  6  Philippine,  600. 
*»  Inchausti      v.      Commanding     General 

(1906)  6  Philippine,  556. 

« Bishop    of    Nueva    Segovia    v.    Insular 
Government  (1913)   26  Philippine,  300. 
M  Capellania     de     Tombobong     v.     Cruz 

(1907)  9  Philippine,  145,  where  the  statute 
provided  that  "corporations  may  make  ap- 
plication by  any  officer  duly  authorized  by 
vote  of  the  directors,"  the  court  consider- 
ing that  the  application  was  sufficient 
under  g  21,  providing  that  "the  applica- 
tion shall  be  in  writing,  signed  and  sworn 
to  by  the  applicant,  or  by  some  person  duly 
authorized  in  his  behalf,"  and  said:  "Under 
this  provision  it  was  competent  for  the 
authorized  agent  of  this  capellania  to  sign 
and  swear  to  the  application,  without  the 
formal  vote  of  a  board  of  directors  which 
had,  in  fact,  no  existence."  The  court  said 
further:  "We  should  be  loath  to  narrow 
the  general  and  beneficent  effect  of  the 
land  registration  act  by  an  interpretation 
■o  narrow  as  to  shut  out  from  its  bene- 
LJI.A.1916D. 


fits  most,  if  not  all,  of  the  corporations 
existing  in  these  Islands  at  the  time  of  the 
transfer  of  sovereignty,  as  wSU  as  other 
interests,  governmental  and  otherwise, 
corporate  in  form,  but  not  possessing 
boards  of  directors  which  would  enable 
them  to  comply  with  the  demands  of  this 
section." 

iHeld  V.  Houser  (1912)  63  Colo.  363, 127 
Pac.  139. 

UChilver  v.  Waters  (1910)  248  IH.  163, 
93  N.  E.  747,  where  the  provisioil  was  the 
same  as  that  of  Colorado,  quoted  above. 

»(m.)  Ibid. 

«  Gibson  v.  Glos  (1915)  —  IlL  — ,  111  N. 
E.  123,  the  Illinois  act  (§  12)  having  been 
amended,  in  1913,  by  inserting  the  word 
"substantially"  before  the  words  "the 
same  chain  of  title;"  but  the  court  wm 
unable  to  decide  whether  the  chains  of  title 
in  the  case  satisfied  the  amended  statute, 
owing  to  the  condition  of  the  record. 

♦  Schiesale  v.  Glos  (1915)  —  111.  — ,  111 
N.  E.  127. 

(See    Perez    y    Samanillo    v.    Gonzales 
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tioner  subject  to  an  easement  in  favor 
of  a  respondent  should  be  so  registered.' 
Certificatea  of  dominant  tenement. 

But  an  easement  in  favor  of  the  ap- 
plicant's land  is  not  to  be  entered  (but 
only  the  easements  against  it)  under  a 
statute  providing  that  the  decree  "shall 
set  forth  the  estate  of  the  owner,  and 
also,  in  such  manner  as  to  show  their  rel- 
ative priority,  all  particular  estates, 
mortgages,  easements,  liens,  attachments, 
and  other  encumbrances,  including  rights 
of  husband  or  wife,  if  any,  to  which  the 
land  or  owner's  estate  is  subject,"  etc' 

But  the  petitioner  is  entitled  to  reg- 
ister, his  land  and  a  right  of  way  appur- 
tenant thereto  where  the  statute  provides 
that  "application  for  registration  of  title 
may  be  made  by  .  .  .  the  person  or 
persons  who  claim    ...    to  own  the 


legal  estate  or  easements  or  rights  in  land 
held  and  possessed  in  fee  simple."  • 
O^mera    of    eaaementa    aa    defendanta 
to  proceeding. 

Where  an  abutter  as  such  is  not  a 
necessary  party,  although  the  examiner 
is  required  to  name  him,  nevertheless  all 
persons  having  an  interest  in  the  prop- 
erty by  way  of  easement  or  otherwise 
are  necessary  parties.' 

It  has  been  held  in  the  New  York 
second  department  that  an  abutter  who 
is  the  owner  of  an  admitted  easement  will 
not  be  allowed  to  appear  and  answer  for 
the  purpose  of  raising  issues  in  which 
he  is  not  interested,  but  if  he  is  excluded 
the  certificate  should  contain  a  recital 
that  it  is  without  prejudice  to  his  rights, 
if  any; "  but  a  later  case  in  the  first 


(1910)  17  Philippine,  343,  infra,  next  head- 
ing; see  also  Sinclair  v.  Matter  (1914)  125 
Minn.  484,  147  N.  W.  655,  reversed  on  other 
grounds;  see  also  Massachusetts  cases  cited 
in  next  note. 

«  Battelle  v.  New  York,  N.  H.  &  H.  R.  Co. 

(1911)  211  Mass.  442,  97  N.  E.  1004,  hold- 
ing that  land  subject  to  an  easement  of 
way  in  favor  of  a  respondent  must  be  so 
registered. 

In  Bigelow  Carpet  Co.  v.  Wiggin  (1911) 
209  Mass.  542,  95  N.  E.  938.  the  jury  found 
that  the  respondents  had  rights  of  way  over 
the  land  sought  to  be  registered  by  the 
petitioner,  and  this  finding  the  court  de- 
clined to  disturb;  but  the  exceptions  were 
sustained  on  account  of  an  error  in  prac- 
tice. 

In  Battelle  v.  New  York,  N.  H.  ft  H.  R. 
Co.  (1912)  211  Mass.  442,  97  N.  E.  1004, 
it  was  held  that  it  was  proper  to  register 
a  fee  "under  the  railroad  location  and 
under  its  station  location,"  subject  to  such 
easements,  wlirre  the  statute  provided  that 
"application  for  registration  of  title  may 
be  made  by  .  .  .  the  person  or  per- 
sons who  claim  ...  to  own  the  legal 
estate  or  easements  or  rights  in  land  held 
and  possessed  in  fee  simple." 

7  Perez  y  Samanillo  v.  Gonzalez  (Philip- 
pine) supra,  referring  to  §  40  of  the  Philip- 
pine act,  No.   496. 

Such  was  substantially  the  effect  of  the 
obiter  statement  in  Minot  v.  Cotting  (1001) 
179  Mass.  325,  60  N.  E.  610;  but  the 
Massachusetts  statute  was  later  amended, 
in   1905,  to   include   easements. 

•See  Hart  v.  Deering  (1916)  222  Mass. 
407,  111  N.  E.  37. 

•  Hawes  v.  United  States  Trust  Co. 
(1911)  142  App.  Div.  789,  127  W.  Y.  Supp. 
632:    Hawes    v.    United   States   Trust    Co. 

(1911)  142  App.  Div.  795,  127  N.  Y.  Supp. 
636;  City  &  Suburban  Homes  Co.  v.  People 

(1912)  148  App.  Div.  920,  132  N.  Y.  Supp. 
1124;  Partenf elder  v.  People  (1912)  148 
App.  Div.  921,  132  N.  Y.  Supp.  1140. 

In  Hawes  v.  United  States  Trust  Co. 
L.R.A.1916D. 


(1911)  142  App.  Div.  789,  127  K.  Y.  Supp. 
632,  where  the  boundary  line  between  the 
plaintiff's  property  and  that  of  an  adjoin- 
ing owner  ran  through  a  retaining  wall,  and 
such  adjoining  owner,  to  the  extent  that 
said  retaining  wall  stood  on  the  plaintiff's 
premises,  claimed  an  interest  or  easement 
tlierein,  it  was  held  that  such  adjoining 
owner  was  a  necessary  party  and  he  had 
a  right  to  appear,  and  his  motion  for  leave 
to  appear  should  not  be  denied  on  the 
ground  that  the  time  for  him  to  answer 
or  demur  had  expired,  when  he  was  not 
made  a  party  by  the  plaintiff.  The  court 
distinguished  Smith  v.  Martin  (1910)  142 
App.  Div.  60,  126  N.  Y.  Supp.  877,  infra, 
as  there  the  application  was  made  for  the 
purpose  of  raising  issues  in  which  the 
abutter  was  not  interested. 

Where,  pending  an  appeal  from  an  order 
refusing  to  permit  an  abutter  claiming  an 
easement  to  appear,  the  plaintiff,  without 
notice  to  such  appellant,  enters  judgment 
that  his  title  be  registered,  and  obtains  a 
certificate  of  title,  it  is  proper,  upon  the 
reversal  of  such  order,  that  there  be  entered 
upon  the  certificate  of  title  a  memorandum 
referring  to  the  reversing  order,  and  the 
provisions  of  the  statute  relating  to  the 
entry  upon  certificates  of  memorials  and 
as  to  leases,  liens,  mortgages,  deeds,  or 
other  instruments  of  transfer,  or  other 
voluntary  instrument  presented  for  regis- 
tration, had  no  relation  to  an  annotation 
upon  a  certificate  of  an  order  reversing  an 
order  denying  leave  to  appear  to  a  person 
who  claimed  an  easement.  Hawes  v.  Clarke 
(1913)  159  App.  Div.  65,  144  N.  Y.  Supp. 
11,  where  the  court  observed  that  the  pro- 
posed defendant  might  have  proceeded  by 
moving  to  vacate  the  judgment,  but  that 
it  was  not  necessary  for  him  to  do  so. 

JO  Smith  v.  Martin  (1910)  142  App.  Div. 
60,  126  N.  Y.  Supp.  877,  holding  that  where 
the  boundary  runs  through  a  party  wall, 
and  is  correctly  described  in  the  complaint, 
the  owner  of  the  adjoining  premises,  who 
has  an  easement  in  the  party  wall,  and  who 
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department  seems  to  hold  that  an  abutter 
has  an  absolute  right  to  appear." 
c  Kottce,  and  inquiry  on  wMch  to  Imse 
tt. 

The  statutory  provisions  of  the  law  as 
to  the  publication  of  the  summons  is  all 
that  is  required  in  that  respect;  it  is 
not  necessary  to  follow  also  the  provi- 
sions of  the  general  law  as  to  the  ordi- 
nary service  by  publication."  Where  the 
notice  is  to  be  published  "at  the  time 
of  issuing"  the  summons,  once  a  week 
for  four  issues,  it  is  sufiScient  if  its 
first  publication  is  made  in  a  paper  dated 
one  week  from  the  issue  of  the  summons 
where  the  paper  dated  the  day  of  such 
issue  was  printed  the  day  before.^ 

A  summons  will  be  set  aside  and  the 
proceedings  dismissed  where  the  only 
means  or  method  of  calling  attention  or 


giving  notice  to  the  heirs  or  next  of  kin 
of  a  deceased  or  missing  holder  of  title 
is  the  omnibus  clause  in  the  summons 
and  complaint,  "All  other  persons,  if 
any,  having  any  right  or  interest  in  or 
lien  upon  the  property  affected  by  this 
action,  or  any  part  thereof,"  as  such 
rights  ought  not  thus  to  be  taken  away 
and  the  title  registered  against  them 
merely  by  considering  these  unknown 
heirs  as  brought  in  and  made  parties  by 
the  general  words.** 

The  court  will  not  sign  the  order  for 
the  service  of  the  summons  at  the  com- 
mencement of  the  action  unless  it  is 
satisfied  that  sufficient  facts  are  shown 
to  call  for  or  justify  that  order,'*  and 
where  owners  are  shown  to  be  unknown, 
there  must  appear  to  have  been  a  dili- 
gent search." 


offers  an  answer  which  does  not  contain  a 
defense  based  upon  such  ownership  nor 
ask  for  any  afSnnative  relief,  ought  not 
to  be  allowed  to  be  made  a  party,  nor  to 
appear  for  the  purpose  of  serving  such 
answer,  although  he  might  be  allowed  to 
appear  simply  to  protect  his  interest  and  to 
see  that  the  judgment  agreed  with  the  com- 
plaint, but  not  to  serve  his  answer,  which 
could  only  make  a  delay;  and  the  order  ex- 
cluding Urn  was  affirmed,  upon  the  condi- 
tion, however,  that  the  certificate  of  regis- 
tration which  might  be  issued  should  con- 
tain a  recital  that  it  was  without  prejudice 
to  the  rights,  if  any,  of  the  person  so  ex- 
cluded. The  court  said  that  the  judgment 
could  not  estop  him,  as  he  was  excluded 
from  the  record  upon  the  plaintiff's  motion. 

"Sundermann  v.  People  (1911)  148 
App.  Div.  124,  132  N.  Y.  Supp.  68;  see 
infra,  subdiv.  III.  g,  1. 

"  Dewey  v.  Kimball  (1903)  89  Wan. 
454,  95  N.  W.  317,  895,  96  N.  W.  704. 

"Cape  Lookout  Qo.  v.  Gold  (1914)  167 
N.  C.  63,  83  S.  E.  3,  where  the  summons 
was  dated  on  the  9th  of  July  and  was 
issued  on  the  10th,  and  it  was  first  pub- 
lished in  a  weekly  paper  dated  the  17th, 
whereas,  as  a  matter  of  fact,  the  issue  of 
the  paper  dated  the  17th  and  the  previoiu 
issue  dated  the  10th  were  both  issued  the 
day  before  the  day  of  their  date,  and  it 
was  held  that  the  notice  published  in  four 
consecutive  weekly  issues  of  the  paper, 
beginning  on  the  issue  of  the  17th,  was 
sufficient,  the  statute  providing  that  the 
clerk  shall  at  the  time  of  issuing  such  sum- 
mons publish  a  notice  once  a  week  for  four 
issues. 

14  Belmont  Powell  Holding  Co.  v.  Serial 
Bldg.,  Loan  4  Sav.  Inst.  (1915)  187  App. 
Div.  124,  152  H.  T.  Supp.  868,  where  the 
objection  was  made  by  the  attorney  gen- 
eral on  the  ground  that  the  title  had  es- 
cheated to  the  state.  The  court  said:  "The 
power  to  register  a  title  which  may  be  con- 
clusive against  absent  heirs  or  others  hav- 
ing interests  in  the  property  should  not  be 
L.R.A.1916D.  S 


permitted  to  do  away  with  the  usual  pre- 
cautions' to  give  notice  to  such  heirs.  Here 
the  name  of  White  was  not  in  the  summons. 
Had  it  so  appeared,  it  might  reach  the 
attention  of  some  of  the  family.  With 
that  essential  wholly  left  out,  and  no  other 
notice  than  the  general  designation  of  'all 
other  persons,'  we  cannot  say  that  the  title 
of  sudi  absentees  has  been  transferred 
over  t*  the  plaintiff  by  this  proceeding  by 
publication.  Barkenthien  v.  People  (1914) 
212  W.  Y.  36,  105  N.  E.  808,  motion  for  re- 
argument  in  (1915)  213  N.  Y.  654,  107  N. 
B.  1034."  The  decision  was  on  the  further 
ground  that  there  was  also  a  lack  of  evi- 
dence to  sustain  the  finding  of  adverse  pos- 
session, "should,"  said  the  court,  "that  be 
decreed  a  finding  of  fact." 

This  case  was  followed  under  somewhat 
similar  facts  in  Sherman  v.  Carman  (1915) 
169  App.  Div.  17,  164  H.  Y.  Supp.  484, 
where  judgment  of  registration  was  re- 
versed and  the  complaint  dismissed  on  the 
ground  that  the  name  'of  a  missing  owner 
did  not  appear  in  the  summons,  that  his 
heirs  were  not  named  In  the  summons,  and 
that  the  evidence  of  adverse  possession  was 
insufficient. 

ULachman  v.  People  (1910)  127  N.  Y. 
Supp.  910,  affirmed  in  (1911)  144  App.  Div. 
942,  129  N.  Y.  Supp.  1131;  Partenf elder  v. 
People  (1914)  211  H.  Y.  855,  105  N.  E.  675. 

WMeighan  v.  Rohe  (1915)  166  App.  Div. 
176,  161  N.  Y.  Supp.  785,  modified  on  an- 
other ground  in  (1916)  216  N.  Y.  677,  110 
N.  E.  165  (see  succeeding  notes) ;  Lachman 
v.  People  (N.  Y.)  supra,  where  the  peti- 
tioner apparently  relied  on  adverse  posses- 
sion and  the  court  was  not  satisfied  with 
the  search  made. 

In  Partenfelder  v.  People  (1914)  211  H. 
Y.  355,  105  N.  E.  676,  infra,  subd.  d,  1, 
it  was  stated  that  the  attempts  to  find 
missing  remaindermen  had  beeti  only  trivial 
and  wholly  inadequate  on  which  to  found 
an  order  commencing  an  action  against  un- 
known owners,  or  on  which  to  base  a  judg- 
ment of  registration. 
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It  has  been  held  that  the  court  has  no 
jurisdiction  to  make  a  decree  barring  a 
person  where  its  order  directing  that 
the  action  be  commenced,  and  that  serv- 
ice upon  him  be  made  by  advertisement 
and  mailing,  is  made  when  it  had  not  be- 
fore it  any  legally  satisfactory  evidence 
that  diligent  or  any  effort  had  been  made 
to  find  such  person  or  his  heirs.*'' 

For  the  subject  of  amendment  increas- 
ing the  amount  of  land  after  publica- 
tion, see  supra,  subd.  11.  1. 


d.  Must  have  good  title,  . 
1.  In  general. 

Evidence  establishing  title  good  as 
against  the  world  is  essential  to  warrant 
a  decree  awarding  registration  of  a  ti- 
tle;*' and  the  petitioner  must  identify, 
the  property.*' 

The  petitioner  for  registration  in  fee 
has  the  burden  of  proving  title  in  him- 
self, which  does  not  shift,  although  the 
weight  or  preponderance  of  the  evidence 


It  is  interesting  in  this  connection  to 
refer  to  HofTman  v.  Superior  Ct.  (1907) 
1.51  CaL  386,  90  Pac.  939,  which  arose  under 
the  California  "Mclnerney  act"  of  1906  in- 
regard  to  cases  where  the  public  records 
had  been  lost  (see  the  Kerrigan  and  Zeiss 
Cases,  supra,  subd.  II.  b),  where  it  was 
held  that  it  was  not  necessary  to  make 
diligent  inquiry  in  order  to  uphold  the  con- 
structive service  provided  for  by  the  act 
as  to  unknown  interests.  It  was  also  held 
that  it  was  insufficient  if  the  person  ap- 
plying to  have  his  title  registered  under 
such  act  stated  in  his  affidavit  that  he 
did  not  know  and  had  never  been  informed 
of  any  adverse  claimants,  and  that  it  was 
not  necessary  for  him  to  go  on  and  say 
whether  he  had  made  any  inquiry  or  not 
as  to  adverse  claimants,  although  the  act 
required  that  if  the  applicant  was  "unable 
to  state,"  he  should  show  his  reasons  for 
such  inability,  as  "the  only  inquiry  neces- 
sary to  enable  him  to  make  the  statement 
required  in  the  statute  on  this  point  is  a 
scrutiny    of    his    own    mind   and   memory." 

"Meighan  v.  Rohe  (1915)  166  App.  Div. 
175,  151  N.  y.  Supp.  785,  modified  on  an- 
other ground  in  (1915^  218  N.  Y.  677, 110  N. 
E.  166,  where  the  statute  required  that  the 
ofScial  examiner's  certificate  of  title  "shall 
state  fully  what  search  and  efforts  have 
been  made  to  find"  actual  or  possible  own- 
ers or  claimants  not  known  or  found,  and 
the  certificate  simply  stated  as  to  a  person 
that  he  was  never  heard  of  after  his  de- 
parture upon  his  travels,  "although  diligent 
efforts  have  been  made  to  find  him,"  and 
the  only  support  for  this  insufficient  state- 
ment was  the  applicant's  affidavit  that  she 
and  her  father  and  mother  and  other  mem- 
bers of  her  family  bad  made  every  effort 
to  trace  such  person,  but  had  been  unable 
to  locate  him  or  find  any  trace  of  him  since 
a  date  some  fifty  years  before. 

In  Kldert  v.  Cross  Country  R.  Co.  (1915) 
88  Misc.  684,  151  N.  Y.  Supp.  441,  the 
court  sustained  a  motion  to  vacate  the 
original  order  and  to  set  aside  the  sum- 
mons, notice  of  object  of  action,  and  all 
subsequent  proceedings,  because  an  inspec- 
tion of  the  examiner's  certificate  disclosed 
omissions  which,  in  the  light  of  the  law  as 
laid  down  b^  the  court  in  Fartenfelder  v. 
People  (N.  Y.)  supra,  showed  a  lack  of 
jurisdiction  to  issue  the  summons  there- 
in, where  it  appeared  that  a  certain  person 
had  formerly  owned  the  premises,  and 
there  was  an  entire  absence  in  the  certifl- 
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cate  of  any  effort  to  show  what  search, 
if  any,  was  made  for  his  heirs,  and  no  deed 
out  of  him  was  shown,  and  neither  he  nor 
his  heirs,  whether  luiown  or  unknown, 
were  made  parties  to  the  proceeding,  and 
no  efforts  were  shown  to  locate  those  heirs. 
And  there  were  other  matters  in  the  ex- 
aminer's certificate  suggesting  irregularities 
and  possible  outstanding  interests  which 
were  not  covered,  and  also  an  adoption  of 
the  title  as  established  upon  an  action  in 
partition  without  facts  from  which  the 
regularity  of  the  proceedings  in  that  suit 
could  have  been  determined.  The  court 
said:  "As  in  the  Fartenfelder  Case,  the  ex- 
aminer's certificate  of  title  contains  the  fol- 
lowing statement:  'The  facts  as  to  the 
inquiries  and  efforts  made  to  find  any 
other  person  having  rights  or  interests  in 
said  premises,  and  the  diligence  used  to 
ascertain  whether,  or  not  those  known  can 
he  served  personally  with  summons,  are 
set  forth  in  the  following  detailed  state- 
ment.' But  the  certificate  is  silent  as  to 
any  search  whatever.  The  examiner  fiw- 
ther  says:  'There  are  no  other  persons  in- 
terested or  claiming  to  have  any  right  or 
interest  in  said  property.'  This,  of  course, 
is  a  conclusion  wholly  unsupported  by  the 
facts." 

"Glos  V.  Holberg  (1906)  220  111.  167,  77 
N.  E.  80;  Glos  v.  Kingman  (1003)  207 
in.  26,  69  N.  E.  632;  Glos  v.  Cessna  (1903) 
207  111.  69,  69  N.  E.  634.  See  also  as  hold- 
ing  that  the  evidence  fulfilled  the  condi- 
tion as  establishing  a  title  good  as  against 
all  the  world,  Teninga  v.  Glos  (1014)  266 
lU.  94,  107  N.  E.  125;  McDonnell  v.  Glos 
(1915)  266  m.  504,  107  N.  E.  897. 
.  Where  the  applicant  for  registration  does 
not  show  that  he  has  a  go(^  title  to  the 
land,  his  petition  should  be  denied.  Lienau 
V.  Insular  Government  (1906)  8  Philip- 
pine, 230;  Inocencio  v.  Gat-Pandan  (1909) 
14  Philippine,  491;  Oligan  v.  Mejia  (1910) 
17  Philippine,  494. 

MGlos  V.  Bragdon  (1907)  229  111.  223, 
82  N.  E.  224,  holding  that  where  the  record 
contains  no  evidence  by  which  the  premises 
can  be  located,  a  decree  of  registration  will 
be  reversed. 

"It  is  a  well-settled  doctrine  of  the 
courts,  that  a  )  orson  who  seeks  to  register 
his  title  of  ownership  to  certain  land  in 
the  court  of  land  registration  must,  like 
another  who  brings  an  action  for  the  re- 
covery of  possession,  satisfactorily  prove, 
not  only  his  right  of  ownership,  but  also 
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may  change  from  one  side  to  the  other 
during  the  proceedings.*" 

It  is  not  the  design  o£  the  act  that  a 
mere  prima  facie  title  shall  be  regis- 
tered aa  a  good  title.'^ 

Thus,  a  party  is  not  entitled  to  regis- 
tration who  has  not  shown  the  possession 
of  "a  good  and  marketable  title,  such  a 
one  as  a  court  of  equity  would  compel 
an  unwilling  yendee  to  accept,"**  and 
the  court  will  not  register  a  questionable 
title  whether  it  is  objected  to  or  not ;  ** 


and  where,  from  the  complaint  and  pa- 
pers filed  therewith,  it  appears  that  the 
plaintiff  has  not  a  good  title  to  the 
premises,  the  summons  should  not  be  is- 
sued and  the  proceedings  should  be  dis- 
missed.** 

g.  Title  good  to  part  of  premtses. 

The  court  may  hold  the  title  good  as 
to  a  part  of  the  premises  described  in 
the  application  for  registration  and  di- 
rect the  registration  of  such  part ;  **  and 


the  identity  of  the  land."  Villa  Abrille  v. 
BaSuelos  (1911)  20  Philippine,  1. 

In  Oligau  v.  Mejia  (1910)  17  Philippine, 
494,  where  the  property  was  shown  to  be 
in  the  defendant,  the  court,  in  reversing 
a  judgment  of  registration  and  in  order- 
ing- thnt  the  proceeding  be  dismissed,  said: 
"The  applicant 'for  the  registration  of  real 
property  is  in  the  same  condition  as  is  a 
person  who  prosecutes  before  the  courts 
an  action  for  the  recovery  of  possession, 
wherein  it  is  necessary,  to  secure  a  favor- 
able judgment,  that  the  claimant  prove  in 
an  unquestionable  manner  his  ownership 
and  the  identity  of  the  property  claimed. 

In  Temple  v.  Benson  (1912)  213  Mass. 
128,  100  N.  E.  63,  the  court  said:  "The 
petitioner  has  the  burden  of  proving  him- 
self entitled  to  a  registration  of  the  prem- 
ises  as   described   in   the  application." 

w  Hughes  V.  Williams  (1914)  218  Mass. 
448,  105  N.  E.  1056.. 

s^GIos  V.  Cessna  (1903)  207  10.  69,  69 
N.  E.  634;  Glos  v.  Wheeler  (1907)  229  in. 
272   82  N.  E.  234. 

MMeighan  v.  Rohe  (1915)  166  App.  Div. 
175,  151  N.  Y.  Supp.  785,  modified  on  an- 
other ground  in  (1915)  216  N.  Y.  677,  110 
X.  E.  165. 

While  it  is  not  intended  to  include  in 
this  note  foreign  cases  on  this  point,  it  is 
interesting  in  this  connection  to  refer  to 
Smith  V.  Auckland  Dist.  Land  Registrar, 
24  New  Zealand  L.  R.  862,  where  it  was 
held  that  under  the  statute  the  registrar 
properly  refuses  to  proceed  with  an  appli- 
cation to  bring  lands  under  the  act  where 
he  is  not  satisfied  that  the  land  is  vested 
in  the  applicant,  and  that  the  reviewing 
powers  of  the  court  provided  for  by  the 
statute  ought  not  to  be  exercised  to  order 
him  to  proceed  with  an  application  involv- 
ing the  right  of  third  parties  in  their  ab- 
sence, unless  it  is  "clearly  satisfied  that 
such  a  title  has  been  shown  as  would  be 
forced  on   an   unwilling   purchaser." 

As  to  requisites  of  a  marketable  title, 
see  note  to  Justice  v.  Button,  38  L.RA.. 
(X.S.)  1. 

«Crabbe  v.  Hardy  (1912)  77  Misc.  1, 
135  N.  Y.  Supp.   119. 

It  is  immaterial  that  there  may  not  be 
anyone  claiming  the  land  sought  to  be 
registered  against  the  applicant.  The  ap- 
plicant must  show  that  he  has  good  title 
to  the  land  or  it  will  not  be  registered,  as 
the  adjudication  against  him  is  not  con- 
elusive  proof  that  he  is  not  the  owner, — it 
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simply  shows  the  failure  of  proof.  Maloles 
v.  Director  of  Lands  (1913)  25  Philippine, 
548. 

»*  Partenf elder  v.  People  (1914)  211  N.  Y. 
355,  105  K.  E.  675,  where  it  appeared  that 
the  party  applying  for  registration  had  a 
deed  from  the  owner  of  a  life  estate,  and 
it  did  not  appear  whether  the  owner  of  the 
life  estate  was  living  or  dead,  and  the  court 
said  under  these  circumstances  there  was 
nothing  to  show  that  any  statute  of  ad- 
verse possession  had  run  against  the  re-, 
mainderman,  and  further  stated  that  only 
trivial  attempts  had  been  made  to  discover 
the  whereabouts  of  the  remainderman, 
which  were  wholly  inadequate  on  which  to 
found  an  order  commencing  an  action 
against  unknown  owners,  or  on  which  to 
base  a  judgment   of  registration. 

Where  in  the  premises  Sought  to  be  regis- 
tered there  were  small  gores,  the  title  to 
which  appeared  according  to  the  official 
examiner's  certificate  to  be  in  certain  par- 
ties not  specifically  named  as  defendants 
to  the  proceeding,  and  no  facts  were  stated 
justifying  the  omission,  it  was  held  that 
the  court  had  failed  to  obtain  jurisdiction 
to  direct  that  an  action  to  register  such 
title  should  be  commenced,  or  to  authorize 
the  issue  of  the  summons  which  was  issued 
(within  the  rule  stated  in  Fartenfelder  v. 
People  (1913)  157  App.  Div.  462,  142  H.  Y. 
Supp.  915).  City  &  Suburban  Homes  Co. 
V.  People  (1913)  157  App.  Div.  459,  142 
W,  Y.  Supp.  924.  (Note  that  the  Parten- 
felder  Case  was  affirmed  in  the  court  of 
appeals,  211  N.  Y.  355,  105  N.  E.  675.)  , 

In  this  connection  reference  uiay  be  made 
to  Ventura  v.  Felix  (1913)  26  Philippine, 
500,  where  the  owner  of  lands,  having 
donated  them  to  her  grandchildren  subject 
to  a  life  estate  in  herself,  notwithstand- 
ing such  donation,  assumed  to  sell  the  lands 
with  the  right  of  repurchase,  and  later  the 
lands  were  registered  in  the  names  of  the 
grandchildren;  thereafter  the  grandmother 
e.>:ecuted  the  agreement  of  repurchase,  pay- 
ing the  money  and  taking  a  transfer  to 
herself,  and  it  was  held  that  such  trans- 
fer would  not  be  registered,  as  the  proper 
owners  of  the  land  were  already  registered 
as  owners,  the  assumed  sale  having  passed 
no  title. 

*»  Glos  V.  Holberg  (1906)  220  111.  167,  77 
N.  E.  80,  where,  however,  the  case  was  re- 
versed on  other  grounds. 

It  was  upon  ttiis  principle  that  Meighan 
V.    Rohe    (1915)    166    App.    Div.    176,   151 
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the   act   itself   sometimes   provides   for 
striking  out  part  of  the  land.'* 

e.  Dtamlssal  or  other  relief. 
Deoreelag     reelstratioB    im     another 
than  the  applicant. 

While  it  has  been  held  in  Oregon  that 
the  land  may  be  registered  in  the  name 


of  a  defendant  to  the  proceeding,*^  and 
the  act  sometimes  contains  a  provision 
giving  power  to  the  court  to  decree  in 
whom  the  title  is  vested,  whether  in  the 
applicant  or  another  person,*'  it  is  the 
general  rule  that  the  property  cannot 
in  whole  or  in  part,  be  registered  as  the 
property  of  the  defendant.** 


W.  y.  Supp.  785,  was  modified  by  the  court 
of  appealji  in  (1915)  216  N.  Y.  677,  110 
N.  E.  165.  That  court,  while  concurring 
in  the  decision  of  the  appellate  division 
that  deficiencies  in  the  proceeding  existed, 
as  pointed  out  in  the  opinion  there  deliv- 
ered, which  lead  to  the  conclusion  that  the 
summons  in  the  action  should  not  have 
been  issued  and  the  judgment  registering 
the  plaintiff's  title  should  not  have  been 
granted  so  far  as  a  part  of  the  property 
was  concerned,  stated  tliat  it  was  asserted, 
however,  by  the  plaintiff  appellant,  that 
as  to  another  portion  of  the  premises  the 
record  disclosed  that  the  plamtiff  had  a 
good  title,  and  that  the  appellate  division 
was  in  error  in  dismissing  the  complaint 
in  the  action  as  to  that  portion  of  the 
property,  and  the  court  of  appeals  sent  the 
case  back  so  as  to  remit  to  the  special 
term  for  rehearing  the  question  of  title 
of  the  other  property. 

Where  the  proof  does  not  agree  with  the 
land  set  out  m  the  petition  to  its  full  ex- 
tent, the  judgment  of  registration  will  be 
reversed  and  the  case  remanded  without 
prejudice  to  the  right  of  the  petitioner  to 
present  an  amended  petition.  Pamintuan 
v.  Insular  Government  (1907)  8  Philippine, 
612. 

Ip  Re  Lewers  &  Cooke  (1909)  19  Haw. 
334,  where  the  court  below  had  denied  an 
application  to  register  land,  and  the  title 
to  part  of  the  land  was  not  controverted, 
the  appellate  court  held  that  the  decree 
^ould  be  modiiied  by  denying  the  petition 
without  preiudiee  to  the  right  to  obtain  a 
registered  tiitle  as  to  the  part  of  the  land 
the  title  to  which  was  not  in  controversy. 
This  case  was  affirmed  on  appeal  to  the 
Supreme  Court  of  the  United  States  under 
the  title  of  Lewers  4  Cooke  v.  Atcherly 
(1911)  222  U.  S.  285,  56  L.  ed.  202,  32  Sup. 
Ct.  Rep.  94,  but  this  point  was  not  noticed. 

»•  Villa  Abrille  v.  BaBuelos  (1911)  20 
Philippine,  1,  holding  that  the  court  may 
strike  out  part  of  the  land  as  to  which  a 
good  title  is  not  shown,  the  statute  (§  24  of 
act  No.  496,  as  amended  by  act  No.  1875,  in 
effect  July  1,  1908)  providing  that  "the 
application  may  include  all  the  parcels  of 
land  or  properties  belonging  to  the  appli- 
cant, provided  they  are  situated  within  the 
same  province  or  city.  The  court  may  at 
any  time  order  an  application  to  be 
amended  by  striking  out  one  or  more  par- 
cels  or   by   severance   of   the   application." 

This  course  was  followed  in  Perez  y  Sa- 
manillo  v.  Gonzalez  (1910)  17  Philippine, 
343. 

See  also  for  opening  decree  (apparently 
for  fraud)  and  excluding  therefrom  land 
L.R.A.1916D. 


shown  to  belong  to  the  defendants,  Cruz 
V.  De  Leon  (1911)  21  Philippine,  199,  infra, 
subd.  III. 

« Lewis  V.  Chamberlain  (1912)  61  Or. 
150,  121  Pac.  430,  see  also  further  proceed- 
ings in  the  same  case  (1914)  69  Or.  476, 
139  Pac.  571,  where  the  court  observed 
that  "equity,  having  once  obtained  juris- 
diction, will  administer  complete  relief." 

MRe  Cooper  (1913)  21  Haw.  431,  where 
the  act  provided  that  the  court  of  land 
registration  has  power  "to  decree  in  whom 
the  title  or  any  interest,  legal  or  equi- 
table, in  land,  is  vested,  whether  in  the 
applicant  or  in  any  other  person,"  and  it 
was  held  that  an  unassigned  right  of  dower 
in  a  widow  which  had  been  sold  by  her 
to  other  parties  would  be  recognized  in  the 
decree. 

**Foss  V.  Atkins  (1910)  204  Mass.  337, 
90  N.  E.  578;  Foss  v.  Atkins  (1909)  201 
Mass.  158,  87  N.  E.  189  (obiter) ;  Seeger  v. 
Young  (1914)  127  Minn.  416,  149  N.  W. 
735,  mfra,  h  (obiter) ;  Tecson  v.  Domini- 
cos  (1911)  19  Philippine,  79;  Manila  v. 
Lack  (1911)  19  Philippine,  324;  Lim  Cum- 
pao  V.  Rodriguez  (1913)  24  Philippine,  149. 
However,  this  seems  to  have  been  done  as 
to  a  part  of  the  land  in  Florea  v.  Director 
of  Lands  (1910)  17  PhiUppine,  512  (see 
infra),  but  perhaps  the  case  is  to  be  ex- 
plained  as   a   transfer  pendente   lite. 

As  to  the  question  of  the  constitution- 
ality of  the  act  as  denying  affirmative  re- 
lief to  defendants,  see  supra,  subd.  II.  h. 

It  is  error  to  amend  a  petition  bv  per' 
mitting  the  respondent's  name  to  be  in- 
serted as  the  person  in  whose  name  a  por- 
tion of  the  land  described  in  the  petition 
is  to  be  registered,  as  the  land  court 
might  not  allow  such  an  amendment,  by 
which  the  respondent  became  the  petitioner, 
and  the  petitioner  the  respondent.  If  the 
respondent  wished  to  become  a  petitioner, 
he  ought  to  bring  his  own  petition  or 
cross  petition.  Foss  v.  Atkins  (1909)  201 
Mass.  158,  87  N.  E.  189  (obiter). 

It  may  be  here  noted  that  it  was  held 
in  Santiago  v.  Cruz  (1911)  19  Philippine, 
145,  that  where  it  is  found  that  the  appli- 
cant owns  an  undivided  one  half,  and  the 
defendants  the  other  undivided  one  half, 
the  title  cannot  be  registered  under  the 
provisions  of  §  19  of  the  land  registration 
act,  which  requires  "that  one  or  more  ten- 
ants claiming  undivided  shares  less  than  a 
fee  simple  in  the  whole  land  described  in 
the  application  shall  not  make  application 
except  jointly  with  the  other  tenant  own- 
ing undivided  shares,  so  that  the  whole  fee 
shall  be  represented  in  the  action." 
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Thus,  an  opponent  cannot  by  agree- 
ment with  the  petitioner  in  an  action  for 
the  registration  of  land  under  the  Tor- 
rens  system  be  substituted  for  the  latter 
and  have  the  title  to  the  land  registered 
in  his  name.  He  most  commence  an  orig- 
inal action  for  that  purpose,  and  must 
eomply  with  aU  the  requirements  of  the 
law  as  to  publication  of  notices,  etc.'" 

Cktmpare,  however,  infra,  "Transfer 
pendente  lite." 

It  has  been  held  in  the  Philippines 
that  a  statement  in  a  decree  that  part  of 
the  land  belongs  to  the  defendant  is  not 
res  judicata,  and  is  of  no  force  or  ef- 
fect in  an  action  of  ejectment  brought 
by  such  defendant.'^ 

Accordingly,  it  has  been  held  that  it 
is  no  objection  to  a  proceeding  to  regis- 
ter land  that  there  is  another. proceed- 
ing over  the  same  land  between  the  same 
parties  already  pending,  the  defendant 
in  one  being  the  applicant  in  the  other.'' 

But  in  Minnesota  the  court  seems  to 
take  the  view  that  a  finding  of  title  in 
the  defendant  would  operate  as  an  es- 
toppel.** The  matter  there  arose  in  an 
action  to  determine  adverse  claims  to 
real  property,  which  was  dismissed  on 
the  ground  that  there  was  still  pending 
a  proceeding  theretofore  brought  by  the 
defendant  to  register  his  title,  in  which 
the  plaintiff  in  the  current  action  had 
answered  alleging  that  he  was  the  owner 
in  fee  of  the  land,  and  praying  judgment 
to  that  effect.  The  court,  in  affirming 
the  judgment  of  dismissal,  pointed  out 
that  though  in  the  registration  proceed- 
ings the  defendant  might  set  up  his  own 
title,  and  the  court  might  find  that  he 
had  a  good  title,  it  must  then  dismiss 
the  proceedings,  as  he  could  get  no  af- 
firmative relief  in  that  action  except 
the  form  of  the  judgment,  but  that  never- 
theless it  was  proper  to  abate  his  action 
to  determine  the  adverse  claim  to  real 
property,  while  the  registration  action 


was  still  undetermined,  as  the  plaintiff's 
action  was  not  necessary,  and  to  permit 
him  to  carry  it  out  would  emasculate  the 
registration  act.  The  court  stated  that 
the  issues  in  the  two  actions  were  iden- 
tical; that  a  judgment  registering  the 
applicant's  title,  if  such  should  be  ren- 
dered, would  unquestionably  be  conclu- 
sive upon  the  parties  in  respect  to  the 
matters  involved  in  the  second  action, 
for  the  court  in  the  registration  proceed- 
ing not  only  has  authority  to  adjudicate 
the  issues,  but  is  required  to  do  so,  and 
said :  "The  only  doubt,  therefore,  which 
can  be  suggested  as  to  the  applicability 
of  the  rule  of  abatement  as  between  the 
proceeding  and  the  action,  must  inhere 
in  the  nature  of  the  judgment  or  decree 
which  the  court  must  render  where  appli- 
cant fails  to  establish  title,  the  court  hav- 
ing no  power  in  such  case  to  decree  title 
in  defendant  or  to  order  such  title  reg- 
istered, but  only  to  dismiss  the  applica- 
tion. Gen.  Stat.  1913,  §  6888.'"*  The 
court  said  also:  "Undoubtedly,  under 
this  section,  the  court  may  in  a  proper 
case  dismiss  or  allow  dismissal  without 
prejudice,  as  in  any  other  action,  and 
must  furthermore  dismiss  where  appli- 
cant fails  to  establish  title,  whether  be- 
cause a  defendant  has  established  title 
in  himself,  or  otherwise;  but  what 
court  would,  after  trial  on  the  merits 
of  a  defendant's  claim  of  title,  fail 
to  make  findings  according  to  the 
facts  proved!  Indeed,  failure  to  make 
such  findings  to  a  defendant's  pre- 
judice would  be  reversible  error.  .  .  . 
And  these,  if  in  defendant's  favor, 
would  estop  applicant  in  any  subse- 
quent proceeding  between  the  parties  in- 
volving the  same  subject-matter."  ** 

'—transfer  pendente  lite. 

But  it  has  been  held  that  a  purchaser 
from  the  applicant  of  the  whole  property 
pendente  lite  may  be  registered  as  owner 
in   the   proceeding,'*   and   also   that   if 


••Lim  Cnmpao  v.  Rodriguez  (1913)  24 
Philippine,  140.  Compare  as  to  part  of  the 
land,  Flores  v.  Director  of  Lands  (Philip- 
pine) supra,  where,  however,  this  may  per- 
haps be  explained  as  a  transfer  pendente 
lite. 

SI  Manila  v.  Lack  (1911)  19  Philippine, 
324,  where,  after  a  decree  had  been  en- 
tered in  favor  of  the  applicants,  the  city 
of  Manila  had  the  decree  opened  and 
amended  as  regarded  a  certain  strip  of 
land,  which  decree  so  amended  described 
the  strip  as  the  property  of  the  city  of 
Manila,  and  the  city  thereafter  brought  an 
action  of  ejectment  for  the  atrip,  showing 
no  title  except  the  opinion  of  the  judge 
granting  the  aforesaid  amendment  and  the 
proceedings  following  as  a  consequence  of 
1,.R.A.1916D. 


that  opinion,  and  it  was  held  that  the  ac- 
tion  should  be  dismissed. 

u  Tecson  v.  Dominicos  (1911)  19  Philip- 
pine, 79. 

MSeeger  v.  Young  (1914)  127  Minn. 
416,  149  N.  W.  735. 

S4§  6888.  "If  the  court  shall  find  after 
hearing  that  the  applicant  has  not  a  title 
proper  for  registration,  an  order  shall  be 
entered  dismissing  the  application,  which 
may  be  made  without  prejudice.  The  ap- 
plicant may  upon  motion  dismiss  the 
application  at  any  time  before  the  final  de- 
cree is  entered  upon  such  terms  as  shall 
be  fixed  by  the  court." 

»»Seeger  v.  Young   (Minn.)   supra. 

M  Ortiz  V.  Ortiz  (1913)  26  Philippine, 
280,  where  the  owner  of  land  applied  for 
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pendente  lite  the  applicant  parts  with  a 
part  of  the  property,  the  court  may  in 
the  same  proceeding  register  both  the  ap- 
plicant and  the  purchaser  as  owners  re- 
spectively of  their  respective  parcels." 

Forecloavre. 

Provisions  in  the  act  authorizing  the 
court  to  pass  on  the  validity  of  liens  will 
not  permit  the  foreclosure  of  a  me- 
chanics' lien  in  the  registration  proceed- 
ings.** 

WltbdrawaL 

The  constitutionality  of  a  provision  for 
withdrawal  is  referred  to  suprA,  subd.  II. 
h. 

It  has  been  held  in  Massaehusetta  that 
the  petitioner's  right  of  withdrawal  un- 


der the  act  continued  after  questions  of 
fact  had  been  decided  against  him  on  an 
appeal  from  the  land  court.** 

It  has  been  held  in  Washington  that  it 
is  error  for  the  court,  on  the  petitioner's 
motion  to  dismiss,  to  dismiss  the  proceed- 
ing with  prejudice,  or  with  an  adverse 
finding  of  fact  as  to  part  of  the  real 
property,  when  the  statute  provides  that 
"if,  in  any  ease,  after  hearing,  the  court 
finds  that  the  applicant  has  not  title 
proper  for  registration,  a  decree  shall  be 
entered  dismissing  the  application,  and 
such  decree  may  be  ordered  to  be  with- 
out prejudice.  The  applicant  may  dis- 
miss his  application  at  any  time,  before 
the  final  decree,  upon  such  terms  as  may 
be  fixed  by  the  court,  and  upon  motion 
to  dismiss  duly  made  by  the  court."  ** 


its  registration  subject  to  a  mortgage  then 
upon  it,  and  while  his  application  was 
pending  made  an  arrangement  with  the 
mortgagee  whereby  he  sold  the  premises 
to  the  mortgagee  with  an  option  of  repur- 
chase within  a  certain  period,  and  after 
that  period  had  expired  the  said  original 
mortgagee  under  the  law  consolidated  its 
interest  and  became  the  absolute ,  owner  of 
the  land;  it  was  held  that  said  mortgagee, 
BO  having  become  the  absolute  owner,  had 
a  right  to  be  substituted  in  the  registra- 
tion proceedings  for  the  applicant,  and  to 
have  the  land  registered  in  its  name. 

37  Peters  v.  Dicus  (1912)  254  IlL  379, 
98  N.  E.  560,  where,  after  a  decree  for 
registration  of  all  the  land  in  the  applicant, 
another  person  obtained  leave  to  answer, 
and  meantime  the  original  applicant  had 
sold  some  of  the  land  and  filed  a  supple- 
mental petition  for  his  registration  to  the 
unsold  land,  and  his  grantee  filed  a  peti- 
tion for  the  registration  of  his  title  to  the 
land  which  he  had  bought,  and  it  was  held 
that  these  petitions  were  both  properly 
granted  in  the  same  proceeding. 

Perhaps  the  court  considered  that  it  was 
following  a  similar  course  in  Flores  v.  Di- 
rector of  I^nds  (1910)  17  Philippine,  512, 
where  it  is  stated  that  "by  a  transaction" 
between  the  applicant  and  A.  part  of  the 
land  was  adjudicated  to  A,  and  this  part 
had  later  been  conveyed  to  B,  in  whose 
favor  a  decree  was  ordered,  all  it  seems  in 
the  same  proceeding;  but  it  also  appears 
that  the  adjudication  to  A  was  in  view  of 
the  acquiescence  of  the  applicant. 

88  Reed  v.  Siddall  (1906)  94  Minn.  216, 
102  N.  W.  453. 

»«McQue8ten  v.  Com.  (1908)  198  Mass. 
172,  83  N.  E.  1037,  holding  that  the  pro- 
vision in  the  Massachusetts  statute,  §  36, 
that  "the  applicant  may  withdraw  his  ap- 
plication at  any  time  before  final  decree, 
upon  terms  to  be  determined  by  the  court," 
enables  an  applicant  who  has  obtained  a 
decree  in  the  land  court,  after  which  ap- 
peals on  questions  of  fact  have  been  de- 
cided against  him  in  the  superior  court, 
still  to  withdraw,  and  that  his  withdrawal 
L.R.A.1916D. 


is  a  matter  of  absolute  right,  but  that  the 
terms  are  to  be  fixed  by  the  court,  and  the 
court  may  impose  as  further  terms  action- 
able costs,  and  may  direct  the  petitioner 
to  pay  all  the  expenses  of  the  defendant. 
The  court  said:  "It  is  manifest  that  the 
Massachusetts  legislature  did  not  intend  to 
follow  that  in  New  Zealand,  which  made 
the  right  of  withdrawal  dependent  on  the 
discretion  of  the  judge,  nor  those  in  New 
South  Wales,  Queensland,  South  Australia, 
and  Tasmania,  where  the  right  of  with- 
drawal at  any  time  before  the  certificate 
Avas  issued  was  absolute,  and  not  subject 
to  terms,  but  did  follow  that  in  Victoria 
and  Western  Australia,  where  it  is  abso- 
lute, but  subject  to  terms  to  be  imposed  by 
the  court." 

It  may  be  noted  that  the  change  in  this 
section  by  chap.  245,  of  1910,  referred  to  in 
Foss  V.  Atkins  (1911)  208  Mass.  510,  94 
N.  E.  752,  provides  that  a  decree  dismiss- 
ing the  application  "may  be  ordered  to  be 
without  prejudice,  in  whole  or  in  part,  but 
unless  it  is  so  ordered  it  shall  bind  the 
parties,  their  privies,  and  the  land  in  re- 
spect of  any  issue  of  fact  which  has  been 
tried  and  determined,"  and  that  the  court 
in  its  discretion  may  require  an  applicant 
who  moves  to  withdraw  or  substitute  an- 
other to  stipulate  that  he  shall  be  botud 
by  the  result  of  any  issue  of  fact  which 
has  been  tried  and  determined,  "and  such 
stipulation  shall  bind  the  parties,  their 
privies,  and  the  land  itself,"  etc. 

«Krutz  V.  Dodge  (1911)  66  Wash.  178, 
119  Pac.  188,  Ann.  Cas.  191 3C,  869,  where 
the  court  refers  to  McQuesten  v.  Com. 
(Mass.)  supra,  and  other  !Mn8.sachuBetts 
cases,  and  says:  "But  it  is  said  that  under 
the  Massachusetts  law  the  title  is  not  de- 
termined by  a  court  of  general  jurisdiction, 
but  by  a  land  board  exercising  no  juridical 
functions.  This  may  be  admitted,  but  it 
does  not  destroy  the  reasoning  upon  which 
the  decisions  are  made  to  rest;  that  is,  that 
the  procedure  is  a  voluntary  one,  and  its 
limitations  as  well  as  the  power  of  the 
tribunal  administering  it,  are  to  be  found 
in  the  act  itself,  and  not  by  reference  to 
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/.  Hatters  of  evidence  peculiar  to  the 
aete. 

1.  In  general. 

It  is  not  intended  in  general  to  in- 
clude matters  of  evidence  which  are  not 
peculiar  to  proceedings  under  these  acts. 
Ktm  miner's  prellaalna^j'  reports. 

The  opinions  of  the  examiner  in  his 
preliminary  report  prior  to  bringing  the 
action  are  not  evidence  for  or  against 
a  party  on  the  trial  of  the  issues.*^ 

Where  the  examiner  in  his  certificate 
expresses  a  matter  to  be  his  opinion,  this 
is  not  within  the  statute  providing  that 
the  allegations  and  statements  of  the  ex- 
aminer's certificate  of  title  and  of .  his 
abstract  and  searches,  etc.,  shall  be  prima 
facie  and  presumptive  evidence  of  the 
facts  so  alleged  and  stated,  where  the 
act  further  provided  that  the  allegations 
and  statements  in  the  certificate  should 
be  taken  and  construed  as  statements  of 
fact,  "unless  they  are  expressly  declared 
therein  to  be  conclusions  or  opinions." 
Consequently,  sach  allegations  have  no 
probative  force  whatever,  although  they 
arc  not  controverted  by  answer  expressly, 


and  no  demand  is  made  that  the  plaintiff 
adduce  common-law  proofs  of  the  facts 
upon  which  he  relied.** 

The .  same  section  of  the  act  declares 
that  where  a  party  has  controverted  in 
his  pleadings  specifically  an  allegation 
or  statement  contained  in  the  certificate 
of  title,  etc.,  any  party  may  require  at 
the  trial  that  the  ordinary  rules  of  evi- 
dence and  proof  shall  apply  unaffected 
by  the  statute;  when  this  is  done  the 
burden  of  proof  is  on  the  plaintiff  af- 
firmatively to  establish  his  title  notwith- 
standing the  provisions  of  said  section.* 

Ezajnlmer's  report  made  after  aotiom 
!•  begiim. 

In  Illinois  the  relation  to  the  court  and 
the  parties,  of  the  examiner  of  titles  to 
whom  it  is  referred  to  examine  and  re- 
ptort  to  the  court  as  to  the  title,  after  the 
action  has  been  commenced,  is  analogous 
to  that  of  the  master  in  chancery  in  other 
chancery  proceedings,**  and  he  should 
so  far  report  the  evidence  as  to  show 
its  introduction  before  him,  notwith- 
standing the  statute  provides  that  he 
shall  not  be  required  to  report  to  the 
court  more  than  the  substance  of  the 


the  general  rules  of  law.  Nor  can  we 
agree  with  the  contention  that  the  pro- 
vision of  the  law  providing  for  a  dismisBal 
without  prejudice  implies  that  it  may  be 
with  prejudice  when  a  motion  for  volun- 
tary dismissal  is  made,  nor  that  the  right 
to  impose  terms  implies  a  right  to  fix  a 
condition." 

»  Re  Pa  Pelekane  (1912)  21  Haw.  179. 

A  legal  conclusion  by  the  examiner  can- 
not be  accepted  by  the  court  unless  he  gives 
the  facta  upon  which  it  is  based.  Lach- 
man  v.  People  (1909)  127  ».  Y.  Supp.  912 
(where  the  court,  in  passing  upon  an  ap- 
plication for  an  order  directing  that  the 
action  be  commenced  by  the  issuance  of 
the  service  of  summons,  pointed  out  many 
defects  in  the  papers,  this  being  the  first 
application  under  the  statute.  The  court 
in  the  same  case  questions  the  propriety 
of  the  attorney  for  the  applicant  being  the 
examiner,  or,  that  is  to  say,  of  the  per- 
son who  was  the  examiner  acting  also  as 
the  attorney  for  the  applicant). 

So,  in  Voorhies  v.  Voorhies  (1910)  66  Misc. 
78,  120  N.  Y.  Supp.  677,  it  was  held  obiter 
(prior  to  the  amendment  in  1910  of  §  385 
of  the  act)  that  while  the  statements  made 
by  the  examiner  were  sufficient  to  enable 
the  court  to  issue  the  summons,  they  had 
no  effect  as  evidence  of  title  upon  the  trial. 

M  Hamlin  v.  People  (1913)  155  App.  Div. 
680,  140  TX.  Y.  Supp.  643,  the  statute,  § 
385,  by  the  amendment  of  1910,  providing 
that  "in  all  proceedings  subsequent  to  the 
determination  by  the  court  that  the  plain- 
tiff appears  to  have  a  title  that  should  be 
re^stered,  the  allegations  and  statements 
of  the  examiner's  certificate  of  title  and 
1JR.A.1916D. 


of  his  abstract  and  searches,  and  in  the 
survey,  shall  be  prima  facie  and  presump- 
time  evidence  of  the  facts  so  alleged  and 
stated,  and  if  any  defendant  controverts 
any  allegation  or  statement  contained  in 
said  certificate  of  title,  abstract,  or 
searches,  or  survey,  the  facts  controvertiqg 
such  allegation  or  statement  must  be 
specifically  pleaded  and  set  forth,  and,  ex- 
cept as  in  this  section  otherwise  provided, 
must  be  established  affirmatively  by  the 
defendant  pleading  or  setting  forth  the 
same.  The  court  may  require,  at  any  time, 
any  amendment  or  modification  of  said  ofii- 
cial  exEiminer's  certificate,  or  any  further 
or  amended  survey  or  certificate,  or  any 
additional  evidence  or  proof  that  may  be 
necessary  or  proper.  All  the  allegations 
and  statements  in  said  certificate,  abstract, 
searches,  and  survey  shall  be  taken  and 
construed  as  statements  of  fact,  unless  they 
are  expressly  declared  therein  to  be  con- 
clusions or  opinions.  Where  a  party  has 
controverted  m  his  pleading  specifically  an 
allegation  or  statement  contained  in  said 
certificate  of  title,  abstract,  searches,  or 
survey,  any  party  who  has  appeared  in  per- 
son or  by  attorney  or  counsel  at  the  trial 
may  require  that  the  ordinary  rules  of 
evidence  and  proof,  unaffected  by  this  sec- 
tion, shall  apply  to  the  matters  so  contro- 
verted." 

4S  Barkenthien  v.  People  (1914)  212  N. 
Y.  36,  105  N.  E.  808;  see  also  motion  for 
reargument  in  (1915)  213  N.  Y.  554,  107 
N.  E.  1034. 

4*  Gage  V.  Ck>nsumer8'  Electric  Light  Co. 
(1901)  194  nL  30.  64  N.  E.  658;  Glos  v. 
Holberg   (1906)   220  lU.  167,  77  N.  E.  80. 
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proof  submitted  to  him,  except  upon 
the  request  of  some  party  to  the  proceed- 
ing or  by  the  direction  of  the  court ;  *' 
and  it  is  error  for  the  examiner  of  titles 
to  make  his  decision  upon  papers  not  in 
evidence,  such  as  abstracts  of  title;  and 
where  he  stated  in  his  report  that  he 
had  been  furnished  with  certain  ab- 
stracts of  title,  and  these  abstracts  were 
not  returned  by  him  as  part  of  the  evi- 
dence, nor  were  they  offered  in  evidence, 
nor  did  they  appear  in  the  record,  it 
was  held  that  the  report  would  be  set 
aside.** 

But  the  Illinois  examiner  is  not  re- 
quired to  return  the  evidence  unless  it  is 
asked  for.*' 
MisoellameovB. 

A  statute  changing  a  rule  of  evidence, 
but   not  the  substantial  rights  of   the 


parties,  will  apply  to  future  trials  of  a 
case  pending  when  it  took  effect.** 

Other  miscellaneous  cases  are  referred 
to  in  the  notes.*' 

g,  Ahttracts, 

A  number  of  cases  have  arisen  in  Il- 
linois as  to  the  adnissi<Mi  of  abstracts 
in  land  registration  proceedings,  first 
under  the  burnt  records  act  and  later 
under  the  amendment  of  1907. 

It  was  held  that  it  was  error  for  the 
examiner  to  whom  the  matter  had  been 
referred  after  the  action  for  registration 
of  title  had  been  begun,  to  receive  in  evi- 
dence abstracts  of  the  record  of  con- 
veyances without  requiring  preliminary 
proof  that  the  original  conveyances  were 
lost  or  destroyed  by  fire,  etc.,  with  the 
other  preliminary  proof  required  by  the 
burnt  records  act.** 


«GIos  V.  Holberg  (in.)  supra. 

*«GloB  V.  Grant  Bldg.  Loan  &  H.  Abbo. 
(1907)  229  111.  387,  82  N.  E.  304,  where 
the  court  refers  to  the  views  expressed  in 
Glos  V.  Holberg  (111.)  supra,  to  the  effect 
that  "it  was  not  within  the  province  of 
the  examiner  to  make  ex  parte  examina- 
tions of  title  not  introduced  in  evidence 
before  him,  and  that  the  applicant  for 
initial  registration  of  title  should  introduce 
his  evidence  before  the  examiner  of  titles 
upon  notice  to  the  defendants  in  such  form 
that  the  latter  may  preserve  their  rights 
for  review  by  objection  to  the  evidence." 
.  « Where  the  defendant,  instead  of  ask- 
ing for  an  order  upon  the  examiner  to  re- 
turn the  evidence,  moved  that  the  solicitor 
for  the  applicant  should  return  the  ex- 
aminer's report  and  the  exhibits  in  his  pos- 
session, and  the  court  ordered  that  the 
solicitor  should  return  the  report,  but 
might  retain  the  exhibits,  and  permitted 
him  by  further  order  to  withdraw  the  ex- 
hibits filed  with  the  examiner,  but  to  hold 
the  same  subject  to  the  order  of  the  court, 
it  was  held  that  the  defendant  could  not 
complain  as  he  had  not  proceeded  to  talce 
an  order  on  the  examiner.  Mundt  v.  Glos 
(1010)   246  Ul.  636,  93  N.  E.  49. 

4»Woodvine  v.  Dean  (1907)  104  Mass.  40, 
79  N.  E.  882,  so  holding  as  to  the  Massa- 
chusetts amendment  of  1905,  providing 
that  "when  an  appeal  is  taken  to  the 
superior  court  for  a  jury  trial  on  the  facts, 
'the  judge  of  the  land  court  who  rendered 
the  decision  .  .  .  appealed  from  shall 
.  .  .  file  in  said  superior  court  a  full 
report  of  his  decision  and  of  the  facts 
found  by  him  so  far  as  they  relate  to  or 
bear  upon  any  questions  involved  in  the 
appeal,  and  upon  the  trial  of  the  cause  in 
the  superior  court  such  report  shall  be 
prima  facie  evidence  as  to  the  matters 
therein  contained.'" 

For  an  illustration  of  this  statute,  hold- 
ing the  decision  of  the  judge  of  the  land 
court  in  a  finding  of  fact  conclusive  in  the 
L.R.A.1916D. 


absence  of  the  evidence,  see  Van  Ness  v. 
Boinay  (1913)  214  Mass.  340,  101  N.  E. 
979. 

4* In  Glos  V.  Hoban  (1904)  212  ni  222, 
72  N.  E.  1,  it  was  held  that  where  the  ap- 
plicant shows  a  good  title,  it  is  not  neces- 
sary for  him  to  show  the  invalidity  of  an 
opposing  tax  deed;  that  in  such  case  the 
onus  lies  upon  the  holder  of  the  alleged 
tax  title  to  show  its  validity.  Approved 
in  Glos  V.  Talcott  (1904)  213  HL  81,  72  N. 
E.  707,  which,  however,  was  reversed  on 
other  grounds.  The  same  was  held  in  Mc- 
Mahon  v.  Rowley  (1908)  238  lU.  31,  87 
N.  E.  66,  the  court  stating  that  the  same 
rule  was  upheld  under  the  burnt  records 
act  m  Gage  v.  Oaraher  (1888)  125  111.  447, 
17  N.  E.  777. 

The  question  under  the  general  statutes 
of  Massachusetts  as  to  whether  a  man 
who  has  omitted  to  provide  for  his  chil- 
dren in  his  will  did  so  intentionally,  and 
not  through  accident  or  mistake  is  a  ques- 
tion of  fact,  and  the  land  court  has  juris- 
diction to  try  it  on  an  application  to  regis- 
ter title.  Woodvine  v.  Dean  (1907)  194 
Mass.  40,  79  N.  E.  882. 

It  is  error  for  a  judge  to  order  the  op- 
position to  submit  certain  evidence,  and  in 
default  of  their  compliance  to  dismiss 
their  opposition,  when  their  other  evidence 
is  sufficient.  Cruz  y  Trias  v.  Lopez  (1911) 
19  Philippine,  555   (obiter). 

MGlos  v.  Hallowell  (1901)  190  IlL  65, 
60  N.  E.  62;  Glos  v.  Talcott  (1904)  213 
lU.  81,  72  N.  E.  707;  Glos  v.  Holberg  (1900) 
220  in.  167,  77  N.  E.  80;  Glos  v.  Wheeler 
(1907)  229  m.  272,  82  N.  £.  234. 

The  same  was  held  in  Messenger  v. 
Messenger  (1906)  223  lU.  282,  79  N.  E.  27, 
the  court  also  holding  that  the  proposed 
amendment  to  §  18  of  the  act.  permitting 
abstracts  made  under  certain  conditions  to 
be  admitted  in  evidence,  had  not  been 
properly  submitted  to  the  people  of  the 
county,  as  was  required  by  the  terms  of 
the  amendment  as  passed  in  1903,  follow- 
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In  1907  there  was  passed  an  amend- 
ment to  §  18  of  the  act,^  ivhich  provid- 
ed that  "the  examiner  may  receive  in 
evidence  any  abstract  of  title  or  cer- 
tified copy  thereof,  made  in  the  ordi- 
nary course  of  business  by  makers  of  ab- 
stracts; but  the  same  shall  not  be  held 
as  more  than  prima  facie  evidence  of 
title,  and  any  part  or  parts  thereof  may 
be  controverted  by  other  competent 
proofs." 

For  cases  upon  the  constitutionality 
of  this  amendment,  see  supra,  subds.  II. 
d,  and  II.  1.  This  amendment  did  not 
require  submission  to  the  people  of  the 
county  and  became  operative  without, 
although  the  original  (Torrens)  act  re- 
quired submission  to  the  people  of  the 
county.* 

To  authorize  the  admission  of  an  ab- 
stract in  evidence  under  this  statute, 
there  must  be  competent  evidence  that 
it  was  made  in  the  ordinary  course  of 
business  by  a  maker  of  abstracts.* 


Abstracts  signed  by  the  ofKcial  re- 
corder of  the  county  are  properly  ad- 
mitted where  a  witness  testifies  that  he 
was  an  employee  in  the  recorder's  office 
of  the  county,  and  that  the  abstract  was 
made  in  such  ofBce  under  his  supervi- 
sion and  direction  in  the  ordinary  course 
of  business,  and  was  signed  by  the  re- 
corder.* 

A  copy  of  a  copy  of  an  abstract,  the 
"last"  copy  not  being  certified,  is  not 
admissible.* 

D««lsioma    sljiec    the    lUiaoia    wmatid- 
imeat  of   1913. 

The  Illinois  statute  was  amended  in 
1913  by  addijog  a  provision  that  certain 
proof  as  to  abstracts  should  be  Buf- 
ficient.* 

A  county  recorder  is  not  necessarily  a 
maker  of  abstracts,*  but  on  proper  evi- 
dence abstracts  made  in  his  office  may  be 
admitted.' 


ing  in  this  respect  the  deciaion  in  Harvey 
v.  Cook  County  (1906)  221  IIL  76,  77  N.  E. 
424,  supra,  subd.  II.  1. 

1  This  was  the  same  amendment  in  terms 
that  was  passed  to  thU  section  in  1903, 
except  that  the  proposed  amendment  of 
1903  required  submission  to  the  people  of 
the  county,  but  this  was  not  required  by 
the  amendment  of  1907. 

»Waugh  V.  Glos  (1910)  246  DL  604,  138 
Am.  St.  Rep.  259,  92  N.  E.  974,  followed 
in  Mihalik  v.  Glos  (1910)  247  DL  597,  93 
N.  E.  372. 

*It  is  not  sufficient  to  enable  an  ab- 
stract  to  be  introduced  in  evidence  under 
this  statute,  that  the  applicant  testified 
that  such  abstracts  were  ordered  in  the 
regular  course  of  business  from  a  certain 
corporation  engaged  in  the  business  making 
of  abstracts  for  hire  in  O>ok  county,  giv- 
ing the  name  of  the  corporation  (Culver 
V.  Waters  (1910)  248  ni.  163,  03  N.  E. 
747);  nor  that  the  testimony  was  that  the 
abstract  was  made  in  the  usual  course  of 
business  where  the  witness  testified  merely 
from  an  examination  of  the  abstract  itself 
(W'augh  V.  Glos  (1910)  246  111.  604,  138 
Am.  St.  Rep.  250,  92  N.  E.  974). 

It  is  error  to  admit  an  abstract  printed 
except  the  signature,  where  there  is  no 
evidence  as  to  when  or  where  or  under 
what  circumstances  the  abstract  was  made, 
and  it  shows  on  its  face  that  it  was  the 
result  of  examinations  by  various  exam- 
iners at  various  times,  such  examiners  not 
being  shown  to  be  makers  of  abstracts,  nor 
their  examination  shown  to  have  been  made 
in  the  ordinary  course  of  business.  (IIL) 
Ibid. 

But  it  is  proper  to  admit  an  abstract 
of  a  title  company  signed  by  the  company 
by  its  serretary,  who  testifies  that  it  was 
made  in  the  usual  course  of  business  under 
his  supervision  and  direction,  and  duly 
signed  bv  such  company  by  himself  as  sec- 
XwR.A.19"l6D. 


retary.  Hammond  v.  Glos  (1911)  250  lU. 
32,  95  N.  E.  39. 

It  is  sufficient  to  admit  an  abstract, 
that  a  witness  testifies  that  he  is  in  the 
office  of  the  abstracter  and  knows  of  his 
own  knowledge  that  the  abstract  was  made 
in  the  usual  course  of  business,  and  that 
he  was  in  such  office  at  the  time  that  the 
abstract  was  made.  Caswell  v.  Glos  (1911) 
251  m.  505,  96  N.  E.  251,  so  holding  both  as 
to  a  corporation  abstracter  and  as  to  the 
office  of  the  recorder. 

For  decisions  under  the  amendment  of 
1913,  see  infra. 

For  practice  as  to  objections,  see  infra, 
subd.  m.  g. 

*  Hammond  v.  Glos  (1911)  250  m.  32, 
95  N.  £.  39,  see  also  Caswell  v.  Glos  (111.) 
supra.  For  decisions  since  the  amendment 
of  1913,  see  infra. 

t  Hammond  v.  Glos  (111.)   supra. 

«See  Harts  v.  Glos  (1915)  —  lU.  — ,  111 
N.  E.  125.  The  amendment  provided:  "It 
shall  be  sufficient  proof  that  any  original 
abstract  of  title  was  made  or  issued  in  the 
ordinary  course  of  business  by  makers  of 
abstracts,  to  show  that  the  signature  at- 
tached to  the  abstract  is  the  genuine  signa- 
ture of  tiie  person,  firm,  or  corporation  pur- 
porting to  make  or  issue  the  same,  ap- 
pended either  in  person  or  by  the  hand  of 
any  person  or  official  accustomed  to  attach 
such  signature  in  the  ordinary  course  of 
business,  and  that  such  maker  was  known 
or  generally  reputed  to  have  been  in  the 
business  of  making  abstracts  of  title  for 
hire,  at  the  date  shown  upon  the  abstract, 
or  the  actual  date  of  the  issuance  thereof. 
Certified  copies  may  also  be  proven  in  the 
manner  aforesaid." 

T  Harts  v.  Glos  (III.)  supra;  see  also  Wal- 
ther  V.  Glos,  in  next  note. 

•An  abstract  made  by  a  recorder  is  com- 
petent evidence  where  an  abstract  maker 
in  the  abstract  department  of  the  recorder's 
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Other  cases  since  this  amendment  are 
referred  to  in  the  notes-,' 

Abbreviatlom*,   etc. 

As  to  the  constitutional  question  raised 
by  the  offer  of  abstracts  containing  ab- 
breviations, see  supra,  subd.  11.  1. 

As  to  the  failure  to  object  to  the  suf- 


ficiency of  the  explanation  of  an  abbre- 
viation in  an  abstract,  see  infra,  subd. 

m.  g,  2. 

g.  Ohiecttone. 
1.  Who  may  raise. 

The  people  of  the  state  may  object  to 
the  plaintiff's  application,**  and  may  ob- 


office  testifies  that  the  recorder  was.  in  tlie 
business  of  making  abstracts  for  the  gen- 
eral public.  Amundson  v.  Ulos  (1915)  271 
DL  209,  110  N.  E.  914. 

It  was  held  that  an  abstract  made  by 
the  recorder  of  the  county  was  properly 
admitted  in  evidence  -where  s  witiiem  testi- 
fied that  he  was  an  abBl;i«ct  maker  and 
had  been  employed  by  the  recorder  of  that 
county  as  an  abstract  maker  for  eleven 
years,  and  was  in  such  employ  at  the  date 
of  the  certificate  of  the  abstract,  which 
stated  the  name  of  the  recorder;  that  the 
signature  was  in  the  liandwritiag  of  the 
deputy  recorder;  that  the  abstract  was 
made  on  an  order  given,  "the  order  being 
60,485,  and  was  made  in  the  regular  course 
of  business  by  the  abstracter  of  Cook 
county,  acting  recorder,"  the  court  conclud- 
ing from  this  testimony  that  it  was  rea- 
sonably to  be  inferred  that  the  recorder  of 
Cook  county  was  engaged  in  making  ab- 
stracts for  hire.  Bonner  v.  Glos  (1915) 
270  m.  667,  110  N.  E.  916. 

Where  objection  was  made  to  the  admis- 
sion in  evidence  of  an  abstract  made  by 
the  recorder  of  deeds  of  Cook  county,  on 
the  ground  that  there  was  no  evidence  to 
show  that  such  recorder  was  the  maker  of 
abstracts  of  title,  or  engaged  in  the  busi- 
ness of  making  abstracts  of  title,  the  court 
pointed  out  that  under  the  provisions  of 
chapter  115  of  Kurd's  Statutes  of  1913,  the 
county  recorder,  in  counties  where  a  re- 
corder is  elected,  is  to  keep  abstract  books 
when  required  by  the  county  board,  and  in 
such  event  is  required  to  furnish  abstracts 
of  title.  The  court  stated  that,  strictly 
speaking,  the  better  practice  would  be  to 
prove  that  the  county  board  required  the 
recorder  to  keep  abstract  books  and  make 
abstracts,  as  such  proof  would  show  that 
the  recorder  was  the  maker  of  abstracts, 
but  held  that  the  abstract  was  admissible 
anyway  where  the  proof  was  that  it  was 
certified  by  the  person  who  was  the  re- 
corder of  deeds,  and  was  made  by  a  maker 
of  abstracts  engaged  in  that  business,  and 
it  further  appeared  from  the  evidence  that 
the  making  of  the  abstract  and  other  ab- 
stracts was  part  of  the  duties  of  the  office 
of  the  recorder,  and  that  one  of  the  de- 
partments of  his  office  was  engaged  in  that 
business,  and  the  abstract  was  made  and 
issued  in  the  ordinary  course  of  business, 
and  that  be  was  engaged  in  making  ab- 
stracts for  hire.  Walthcr  v.  Glos  (1915) 
270  IlL  390,  110  N.  E.  509. 

sin  Harts  v.  Glos  (1915)  —  m.  — ,  111 
N.  E.  125,  it  was  held  that  abstracts  were 
improperly  admitted  where  there  was  no 
proof  that  the  signature  of  the  person  pur- 
porting to  make  or  issue  the  abstracts  was 
L.R.A.1916D. 


his  genuine  signature,  nor  anything  to  show 
that  such  maker  was  known  or  generally 
reputed  to  have  been  in  the  business  of 
making  abstracts  of  title  for  hire  at  the 
date  shown  upon  the  abstract  or  at  the 
actual  date  of  the  issuance  thereof,  nor 
sufficient  evidence  that  the  si^iature  was 
appended  in  person  or  by  the  hand  of  any 
person  or  official  accustomed  to  attach  such 
signature  in  the  ordinary  course  of  busi- 
ness. 

But  an  undated  certificate  that  a  copy, 
of' an  abstract  is  a  true  copy  signed  in  the 
firm  name  of  the  firm  that  made  the  ab- 
stract, in  the  handwriting  of  a  partner,  is 
prima  facie  evidence  for  the  admission  in. 
evidence  of  the  copy,  as  it  is  not  presumed 
that  a  partner  would  sign  at  the  time  when 
he  was  not  a  partner.  Loehde  v.  Glos 
(1914)  265  111.  401,  108  N.  E.  940;  Teninga 
V.  Glos  (1914)  266  lU.  94,  107  N.  E.  125. 

A  copy  of  an  abstract  certified  by  a 
member  of  the  firm,  who  made  it  in  the 
Arm's  signature,  will  be  admitted  in  evi- 
dence when  it  is  shown  that  the  abstract 
was  made  in  the  ordinary  course  of  busi- 
ness by  that  firm,  which  at  that  time  was 
engaged  in  the  business  of  making  ab- 
stracts for  hire,  although  the  same  wit- 
ness testified  on  cross-examination  that  the 
abstract  might  have  been  certified  to  when 
the  makers  had  before  them  only  a  copy 
which  they  had  previously  certified  to,  in- 
stead of  the  original,  as  such  evidence  is 
not  sufficient  to  impeach  the  certificate, 
of  the  makers  that  the  copy  was  made  from 
an  original  abstract.  Waltlier  v.  Glos  (111.) 
supra. 

The  copy  of  an  abstract  is  evidence 
where  it  contains  a  certificate  that  it  is  a 
true  copy  of  the  original  signed  by  a  per- 
son who  had  an  interest  in  the  firm,  and 
who  was  accustomed  to  attach  the  firm 
signature,  in  the  ordinary  course  of  busi- 
ness, together  with  the  testimony  of  a 
witness  that  he  was  acquainted  with  the 
firm  and  had  worked  for  them;  that  they 
were  in  the  business  of  making  abstracts 
for  hire,  and  were  in  that  business  when 
the  abstract  was  made,  and  made  the  ab- 
stract as  a  part  of  the  transactions  ordered 
in  their  office  at  the  time  it  bore  date; 
that  he  knew  the  firm  signature,  and  that 
the  signature  was  the  genuine  signature  of 
said  abstracters,  and  was  written  by  the 
aforesaid  person,  who  had  an  interest  in  the 
firm.  Wilson  v.  Glos  (1914)  266  DL  392, 
107  N.  E.  630. 

10  Barkenthien  v.  People  (1914)  212  W.  T. 
36,  105  N.  E.  808;  Meighan  v.  Rohe  (1915) 
166  App.  Div.  175,  151  N.  T.  Supp.  785, 
modified  on  another  ground  in  (1915)  21S 
N.  Y.  677,  110  X.  E.  165. 
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ject  to  the  correctness  of  his  proceed- 


ing. 


u 


It  has  been  held  in  the  New  York  sec- 
ond department  that  an  abutting  own- 
er who  has  no  interest  in  the  subject- 
matter  of  the  action  cannot  raise  the 
constitutionality  of  the  registration  stat- 
ute," nor  the  question  that  the  com- 
phunt  fails  to  state  facts  sufficient  to 
constitute  a  cause  of  action  generally ;  '* 
but  if  made  a  party,  he  may  d?mur  on 
the  ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a 
cause  of  action  against  him.^* 

It  has,  however,  been  held  in  the  New 
Tork  first  department,  that  an  abutting 
owner  has  an  absolute  right  to  appear 
where  the  statute  provides  that  an  abut- 
ting owner  may  file  a  caution  requiring 
written  notice  to  be  given  to  him  of  any 
application  for  the  registration  of  any  or 
all  of  the  land  abutting  on  bis  land,  and 
that  all  persons  who  have  filed  aliy  cau- 
tion shall  be  named  as  defendants,  for 


the  statute  thus  recognizes  abutters  as 
persons  "whose  interests  may  be  affected 
by  the  judgment  in  the  action,"  who  are 
given  an  absolute  right  to  appear  and 
answer.** 

A  defendant  cannot  complain  of  a  de- 
cree allowing  the  petitioner  to  register 
title  to  property  in  which  such  defend- 
ant claims  no  interest,**  but  a  defendant 
claiming  a  right  to  or  lien  upon  part  of 
the  property,  who  appears  by  an  order 
of  court  declaring  such  defendant  a  prop- 
er party,  has  a  right  to  defend  on  the 
ground  that  the  complaint  and  the  pa- 
pers connected  therewith  did  not  show 
that  the  plaintiff  was  entitled  to  be  reg- 
istered.*" 

Where  no  question  is  raised  as  to  the 
validity  of  the  plaintiff's  title,  a  person 
who  is  served  or  who  has  notice  cannot 
object  that  the  proceeding^  are  defec- 
tive or  insufficient  as  to  nonresidents  or 
unknown  owners." 


See  as  to  default  by  Philippine  director 
of  lands.  Cabanas  v.  Director  of  Lands, 
infra,  subd.  III.  g,  2. 

Where,  after  the  filing  of  a  complaint, 
the  act  was  amended  requiring  the  com- 
plainant to  state  "what  claim,  if  any,  the 
Btate  of  New  York  makes  to  the  property 
in  question,  or  what  interest,  if  any,  it 
has  therein  other  than  the  general  govern- 
mental interest,  or  such  as  exists  as  to  all 
land  in  private  ownership,"  the  attorney 
general  filed  an  answer  after  such  amend- 
ment of  the  statute  denying  that  the  people 
have  any  knowledge  or  information  suiH- 
cient  to  form  a  belief  as  to  the  truth  of 
any  of  the  allegations  in  said  complaint 
contained;  the  court  refused  to  grant  a 
motion  for  judgment  upon  such  answer, 
and  said,  among  other  things,  that  the 
judgment  would  not  be  rendered  against  the 
people  on  a  question  of  pleading,  and  that 
while  it  was  held  that  a  denial  of  informa- 
tion, etc.,  did  not  raise  an  issue  as  to 
matters  that  are  of  public  record,  it  could 
not  properly  be  said  in  these  proceedings 
that  the  attorney  general  was  charged  with 
a  knowledge  of  all  records  of  private  titles 
throughout  the  state.  Smith  v.  lilartin 
(IfllO)  69  Misc.  108,  124  N,  Y.  Supp.  1064. 

M  Belmont  Powell  Holding  Co.  v.  Serial 
Bidg.  Loan  &  Sav.  Inst.  (1015)  167  App. 
DiT.  124,  152  ».  Y.  Supp.  868,  supra,  subd. 
UL  c. 

MDnffv  T.  Sbirden  (1010)  139  App.  Div. 
755,  124  N.  Y.  .Supp.  529;  .Marvin  Realty 
Co.  V.  Barre  (1010)  142  App.  Div.  4,  126 
N.  Y,  Supp.  483. 

M  (W.  Y.)  Ibid. 

See  infra  as  to  the  objection  of  defect 
of  parties  by  such  an  owner. 

M  (N.  Y.)  Ibid. 

ISSundermann     v.     People     (1911)      148 
App.  Div.  124,  132  N.  Y.  Supp.  68. 
L.R.A.1916D. 


leMundt  V.  Glos  (1907)  231  UL  158.  83 
N.  E.  135. 

A  person  without  interest  in  the  prem- 
ises cannot  complain  that  third  parties  did 
not  consent  to  tlie  result  or  were  not 
served.  Lewis  v.  Chamberlain  (1914)  69 
Ox.  476,  139  Pac.  571. 

"In  order  that  an  application  for  regis- 
tration of  the  title  of  ownership  in  the 
court  of  land  registration  may  be  objected 
to,  pursuant  to  the  provisions  of  act  No. 
496,  the  opposition  must  be  based  on  the 
right  of  dominion  or  some  other  real  right 
opposed  to  the  adjudication  or  recognition 
of  the  ownership  of  the  petitioner,  whether 
it  be  limited  or  absolute;  and  if  none  such 
rights  of  the  respondent  have  been  injured 
by  the  judgment,  he  cannot  have,  on  his 
part,  the  right  to  appeal  from  the  said 
judgment,  whatever  it  may  be,  as  neither 
the  said  act  nor  any  other  law  on  this 
matter  grants  anyone  the  right  to  appeal 
on  behalf  of  another  party,  and  not  in  bis 
own  name  and  by  reason  of  his  own  in- 
terest." Roxas  v.  Cuevas  (1907)  8  Philip- 
pine, 469.  This  case  was  cited  and  followed 
in  Couto  Soriano  v.  Cortes  (1907)  8  Philip- 
pine, 459. 

See  also  as  to  appeals,  infra,  subd.  III.  j. 

n  Partenfelder  v.  People  (1914)  211  N. 
Y.  356,  105  N.  E.  675. 

UO'Laughlin  v.  Covell  (1006)  222  IlL 
162,  78  N.  E.  59;  McDonnell  v.  Cilos  (1915) 
266  lU.  504,  107  N.  E.  897:  Finn  v.  Glos 
(1915)  268  m.  350.  109  N.  E.  351;  Gibson 
v.  Glos  (1915)  —  111.  — ,  111  N.  E.  123. 

In  McDonnell  v.  Glos  (1915)  266  lU.  504, 
107  N.  E.  807,  the  court  said:  "The  ap- 
pellant insists  that  because  the  decree  is 
not  binding  upon  the  defendants  not  served, 
the  applicant  has  failed  to  show  a  title 
which  is  good  against  all  the  world.  .  .  . 
This  conclusion  does  not  follow.  Unless 
the    applicant    has    shown    a    title    of    the 
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It  has  been  held  that  an  abutting  own- 
er cannot  sustain  a  demurrer  for  de- 
fect of  parties,  unless  it  appears  that  he 
has  an  interest  in  having  the  parties 
joined,  or  that  he  is  prejudiced  by  their 
nonjoinder." 

The  appearance  of  parties  waives  any 
defect  as  to  them  in  publication  of  the 
notice.** 


g.  Necessity  and  effeet. 

In  Illinois,  where  no  exceptions  or  ob- 
jections are  raised  to  the  examiner's  re- 
port, the  proceeding  being  one  in  chan- 
cery, the  parties  cannot  complain  if  the 
report  is  approved  by  the  court.*' 

Objections  to  the  rep>ort  of  the  examin- 
er of  titles  as  to  evidence  must  be  made 
in  the  court  below.**     Thus,  a  constitu- 


nature  proper  to  be  registered, — that  is, 
good  against  all  the  world, — the  applica- 
tion should  be  dismissed,  without  regard 
to  the  question  whether  the  claim  of  title 
of  a  defendant  is  a  good  title  or  a  mere 
cloud.  If,  on  the  other  hand,  the  appli- 
cant has  shown  such  a  title  as  may  be 
registered,  he  may  then  have  the  incidental 
relief  of  the  removal  of  clouds  from  such 
title,  and  if  a  decree  of  registration  is 
entered,  which  also  removes  the  cloud  of 
a  defendant's  claim  of  title,  such  defendant 
cannot  insist  upon  the  want  of  service 
upon  another  defendant  with  whom  he  is 
in  no  way  connected,  as  error." 

In  Tyler  v.  Judges  of  Ct.  of  Registration 
(see  supra,  subd.  II.  b),  brought  into  the 
Suprenie  Court  of  the  United  States  (1900) 
179  U.  S.  405,  45  L.  ed.  252,  21  Sup.  Ct. 
Rep.  206,  by  writ  of  error,  the  plaintiff 
in  error  having  been  the  applicant  for  a 
writ  of  prohibition  as  to  the  Massachusetts 
act  from  which  the  proceedings  arose,  the 
court  pointed  out  that  the  plaintiff  in  error 
could  not  raise  the  question  as  to  the  un- 
constitutionality of  the  act  as  lacking  in 
notice,  where  he  himself  had  actual  notice 
of  the  proceedings,  although  not  a  party 
to  them,  that  is  to  say,  he  could  not  raise 
the  question  to  the  extent  that  his  writ  of 
error  would  be  within  the  jurisdiction  of 
the  Supreme  Court  of  the  United  States; 
four  of  the  judges  dissented  on  the  ground 
that  the  objection  of  the  applicant  was  not 
as  to  the  jurisdiction  of  the  coturt  over 
him  personally,  but  as  to  its  jurisdiction 
over  the  subject-matter. 

» Duffy  V.  Shirden  (1910)  139  App.  Div. 
755,  124  N.  Y.  Supp.  529. 

MCape  Ix>okout  Co.  v.  Gold  (1914)  167 
N.  C.  63,  83  S.  E.  3. 

«iGage  V.  Consumers'  Electric  Light  Co. 
(1901)   194  ni.  30,  64  N.  E.  653. 

»Glos  V.  Hoban  (1904)  212  111.  222,  72 
N.  E.  1. 

Where  the  objection  to  the  introduction 
of  abstracts  was  that  they  were  not  certi- 
fiod,  or  not  made  in  the  ordinary  course  of 
business,  it  was  held  that  the  objections 
came  too  late  when,  at  the  time  they  were 
offered,  no  objection  was  made,  but  coun- 
sel obtained  leave  to  file  his  objections 
later,  and  he  did  not  file  his  objections 
until  after  the  testimony  had  closed,  the 
court  holding  that  the  objections  were  of 
such  a  character  that,  if  made  at  the  time, 
they  might  have  been  obviated;  and  also 
that  the  objections  were  too  general. 
Bjork  V.  Glos  (1912)  256  m.  447,  100  N.  E. 
233. 
L.R.A.1916D. 


Followed  in  Carlson  v.  Glos  (1912)  257 
in.  149,  100  N.  E.  512. 

So,  where  the  director  of  lands  was  duly 
served  and  defaulted,  and  made  no  objec- 
tion to  the  registration  until  after  the  de- 
cision, when  a  motion  was  made  for  a  new 
trial,  it  was  held  that  he  could  not  then 
object  and  he  could  not  appeal.  C  <  banas  v. 
Director  of  Lands  (1908)  10  Philippine,  393. 

Where  the  defendant  asked  the  examiner 
that  the  evidence  be  returned  into  court, 
and  the  examiner,  instead  of  returning 
documents,  returned  copies  of  them,  it  was 
held  that  the  defendant,  not  having  applied 
for  relief  to  the  court  below,  could  not 
raise  the  question  on  appeal.  Cregar  v. 
Spitzer  (1910)   244  III.  208,  91  N.  E.  418. 

Where  some  evidence  was  introduced  in 
the  form  of  uncertified  records  which  seem 
to  have  been  afterwards  abandoned  as  not 
necessary  for  the  applicant's  case,  it  was 
claimed  bv  the  defendant  that  the  exam- 
iner had  based  his  report  in  part  on  this 
evidence  and  that  he  had  not  returned  it; 
it  was  held  that  there  was  no  error  in  sus- 
taining the  report  of  the  examiner,  as  de- 
fendant should  have  objected  and  raised  the 
Suestion,  if  he  did  not  think  that  the  evi- 
ence  had  been  returned,  and  asked  the 
trial  judge  to  require  the  examiner  to  re- 
port the  evidence;  and  that  this  was  re- 
quired by  the  statute.  McMahon  v.  Row- 
ley (1908)  238  m.  31,  87  N.  E.  66. 

Where,  it  being  objected  that  the  ab- 
stract contained  unintelligible  hieroglyphics 
and  abbreviations,  a  witness  was  tendered 
to  the  defendant  to  explain  any  abbrevia- 
tions or  hieroglyphics,  and  the  defendant 
asked  him  what  the  abbreviations  "b.  e. 
d.  h."  meant,  and  he  said  that  they  meant 
"bearing  even  date  herewith,"  and  no  fur- 
ther explanation  was  required  by  the  de- 
fendant, the  objection  was  gone.  Amund- 
sen V.  Glos  (1915)  271  111.  209,  110  N.  E. 
914,  where  the  witness  was  an  abstract 
maker  in  the  abstract  department  of  the 
recorder's  office  of  the  coiuity,  and  the  ab- 
stract was  one  from  that  office. 

Where  a  finding  of  fact  by  an  examiner 
was  not  excepted  to,  the  court  on  appeal 
will  take  it  as  conclusively  establishing 
the  fact.  Keeney  v.  Glos  (1913)  258  lU. 
555,  101  X.  E.  943,  where  the  question  was 
as  to  the  lack  of  good  faith  in  one  acquir- 
ing a  tax  deed,  because  he  gave  no  notice 
as  to  redemption  to  the  owner,  and  the 
examiner  found  that  the  property  was  as- 
seoscd  to  a  certain  person,  and  it  was 
claimed  that  it  was  not  assessed  to  anyone. 
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tional  question  not  in  the  record,  and 
not  raised  below,  cannot  be  raised  on  ap- 
peal" 

An  objection  to  a  finding  of  title  by 
the  examiner  does  not  raise  the  question 
that  he  admitted  an  abstract  of  title 
without  the  necessary  preliminary 
proof.** 

h.  Practice  in  general. 

Generally  the  ordinary  rules  of  plead- 
ing apply  unless  it  is  otherwise  provid- 
ed.» 

It  is  not  necessary  to  plead  the  stat- 
ute under  which  the  complaint  is 
brought.** 

The  state  is  not  to  be  made  a  party 
because  it  has  a  lien  for  taxes  on  the 
land,  where  the  statute  provides  that 
the  state  shall  be  joined  as  a  party  when, 


in  the  opinion  of  the  examiner,  it  has 
any  "interest  in  or  claim  upon  the  land," 
but  it  is  otherwise  when  the  state  is  to 
be  joined  as  a  party  whenever,  in  the 
opinion  of  the  examiner,  it  has  an  "in- 
terest in  or  lien  upon"  the  land.** 

A  provision  for  a  consent  with  an  ac- 
knowledgment by  the  husband  or  wife 
of  an  applicant  does  not  make  it  neces- 
sary that  the  consent  of  other  parties 
t  should  be  acknowledged.** 

The  court  in  a  registration  case  should 
make  findings  of  fact  and  conclusions  of 
law ;  ••  and  the  court  will  reverse  a  judg- 
ment entered  upon  the  report  of  a  ref- 
eree when  the  findings  of  fact  made  by 
the  referee  are  not  sufficient  to  sustain 
the  conclusions  of  law  and  the  direction 
for  judgment.** 

In  New  York,  judgment  may  be  en- 


«»McMahon  v.  Rowley  (1908)  238  lU.  31, 
87  X.  E.  66,  where  the  plaintifTs  in  error, 
who  held  tax  titles,  desired  to  test  the 
constitutionality  of  §  10  of  the  act,  which 
denied  the  holder  of  a  tax  title  the  right 
to  register  title  unless  he  had  had  actual 
posseasion  for  ten  years  and  showed  pay- 
ment of  taxes  for  seven  years. 

MGlos  T.  Hoban  (1904)  212  BL  222,  72 
K.  E.  1. 

*6  Where  it  appears  on  the  face  of  the 
petition  that  no  title  could  have  been 
gained  in  the  manner  described  in  the  peti- 
tion or  application,  and  the  point  was  not 
raised  by  pleading,  if  it  appears  that  the 
petitioner  is  entitled  to  any  relief,  evi- 
dence may  be  admitted  to  that  end  and 
the  matter  of  amendment  left  in  abeyance, 
as  the  proceeding  is  in  the  nature  of  a  suit 
in  equity,  and  the  rules  of  equitable  pro- 
cedure generally  apply.  Re  Title  of  Pa 
Pelekane  (1912)  21  Haw.  175. 

Under  the  New  York  act  there  cannot  be 
a  judgment  on  the  pleadings  for  the  ap- 
plicant when  the  defendant  denies  each  of 
the  allegations  of  the  complaint,  includ- 
ing the  plaintiff's  ownership,  and  sets  forth 
the  facts  upon  which  his  denial  of  the 
statements  of  the  certificate,  abstract, 
searches,  and  survey  is  based,  and  further 
states  what  his  interest  is,  and  sets  forth 
a  number  of  defenses.  (If  the  defenses  are 
inconsistent,  the  court  has  the  power,  on 
motion,  to  compel  an  election.)  Sunder- 
man  t.  People  (1912)  3  N.  Y.  Civ.  Proc 
Rep.  N.  S.  6,  138  N.  Y.  Supp.  500. 

See,  as  to  form  of  answers  by  the  People, 
Smith  V.  Martin  (1910)  69  Misc.  108,  124 
H.  T.  Supp.  1064,  supra,  subd.  III.  g,  1. 

Under  tne  New  York  statute  the  certifi- 
cate of  an  examiner  as  to  title,  with  an 
alwtract  of  the  title,  must  be  annexed  to 
the  complaint.  Barkenthien  v.  People 
(1914)   212  N.  Y.  36,  105  N.  E.  808. 

*»  Duffy  V.  Shirden  (1910)  139  App.  Div. 
755,  124  N.  Y.  Supp.  629. 

"National  Bond  &  Secur.  Co.  v.  Daskam 
(1903)   91  Minn.  81,  97  N.  W.  468. 

**  National  Bond  &  Secur.  Co.  v.  Hop- 
LJlJi.l916D. 


kins  (1905)  96  Minn.  119,  104  N.  W.  678; 
National  Bond  &  Secur.  Co.  v.  King  (1006) 
96  Minn.  119,  note,  104  N.  W.  680;  the 
statute  having  been  so  amended  rn  1005. 

«8McDonneU  v.  Glos  (1915)  266  HI.  504, 
107  N.  E.  897;  Teninga  v.  Glos  (1914)  266 
m.  04,  107  N.  E.  126;  Teninga  v.  Glos 
(1914)  296  in.  121,  107  N.  E.  126;  Mooney 
V.  Yalentynovics  (1914)  262  UL  366,  104 
N.  E.  646. 

MKuby  V.  Ryder  (1911)  114  Mian.  217, 
130  N.  W.  1100. 

In  Owslejr  v.  Johnson  (1906)  96  Minn. 
168,  103  N.  W.  903,  the  court,  in  holding 
that  findings  of  fact  should  have  been 
made,  but  that  their  omission  in  the  case 
was  not  reversible  error,  said:  "We  are  of 
opinion  that,  in  proceedings  of  this  kind, 
though  the  Torrens  act  contains  no  express 
directions  on  the  subject,  where  issues  are 
made  by  the  appearance  of  parties  who,  by 
their  pleadings,  assert  rights  in  the  prop- 
erty sought  to  be  registered  adverse  to  the 
petitioners,  findings  of  fact  should  be 
made  as  in  ordinary  civil  actions.  In  fact, 
all  rules  and  principles  of  law  applicable 
to  equitable  actions  and  proceedings,  and 
rules  of  practice  with  respect  to  the  trial, 
introduction  of  evidence,  findings,  and 
order  of  judgment,  should,  so  far  as  not 
clearly  inappropriate  or  otherwise  pro- 
vided for  by  the  act,  be  followed  and  ap- 
plied." 

UJamieson  &  B.  Co.  v.  Reynolds  (1915) 
169  App.  Div.  107,  164  N.  Y.  Supp.  836, 
where  there  was  a  finding  of  fact  "that  the 
plaintiiT  and  its  predecessors  in  ownership 
have  had  record  title  to  the  premises  sought 
to  be  registered  herein,  since  in  or  about 
the  year  1877,  as  appears  by  the  docu- 
mentary evidence  herein,"  to  which  the 
court  said:  "This  is  not  at  all  a  finding  of 
fact,  but  a  conclusion  of  law  expressly 
inferred  from  'the  documentary  evidence 
herein;'  but  as  to  the  facts  established  by 
this  'documentary  evidence,'  there  is  no 
finding  whatever,"  The  court  also  said: 
"Doubtless  this  court  may,  under  the  re- 
cent amendments  to  the  Code  of  Civil  Pro- 
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tered  .  on    the    decision    of    a    referee 
appointed  to  hear  and  determine.'* 
It  is  error  to  refuse  the  successful  ap- 


sons  who   have   been   duly   served,  but 
have  made  default  in  hearing  or  answer- 


ing, 


tt 


Reference  will  be  found  in  the  notes  to 


plicant  a  writ  of  possession  against  per- 1  cases  touching  on  matters  of  discretion  ** 


cedure  and  the  precedents  applying  to  them,  | 
go  outside  the  findings  of  the  referee  and  ' 
search  the  record  for  basis  for  additional 
findings  to  support  the  judgment.  We  shall 
not  do  so  in  this  case,  for  we  feel  that  it 
is  most  desirable  that  actions  conducted 
under  this  statute  should  be  regular  and 
workmanlike  in  their  procedure.  This  stat- 
ute appears  to  come  into  larger  use,  year 
by  year.  It  will  furnish  a  large  volume 
of  judicial  work.  This  work  should  be 
done  adequately  in  the  forum  of  its  origin, 
and  the  appellate  courts  should  be  freed 
from  the  necessity  of  retrying  issues  on 
appeal." 

«  The  provlsicm  of  the  act  that  "no  judg- 
ment of  registration  shall  be  made  unless 
the  court  is  satisHed '  that  the  title  to  be 
registered  accordingly  is  free  from  reason- 
able doubt"  does  not  mean  necessarily  that 
the  court  itself  must  determine  the-  issues 
raised  by  the  pleadings,  for  §  371  of .  the 
statute  provides  that  the  issues  shall  be 
tried  by  the  court  or  referee.  Further- 
more, actions  of  this  kind  are,  by  express 
provision  of  the  statute,  subjected  and  as- 
similated to  actions  regulated  by  the  Code 
of  Civil  Procedure.  Jamieson  &  B.  Co,  v. 
Reynolds  (N.  Y.)  supra,  where  the  case  was 
reversed  on  other  grounds. 

MPasay  Estate  Co.  v.  Del  Rosario 
(1008)  11  Philippine,  391,  where  the  court 
beiow  had  refuseid  the  writ  on  the  ground 
that  such  persons  were  not  defeated  per- 
sons. The  appellate  coArt,  in  sustaining  a 
demurrer  to  the  answer  of  the  judge  against 
whom  a  mandamus  was  sought  for  the 
writ,  quoted  §  17  of  the  land  registration 
act,  as  amended  by  $  5  of  act  1108,  to  wit: 
"Section  17.  The  court  of  land  registra- 
tion, in  all  matters  over  which  it  has  juris- 
diction, may  enforce  its  orders,  judgments, 
or  decrees  in  the  s&me  manner  as  orders, 
judgments  and  decrees  are  enforced  in  the 
courts  of  first  instance,  including  a  writ  of 
possession  directing  the  governor  or  sherilT 
of  any  province  or  of  the  city  of  Manila  to 
place  the  applicant  in  possession  of  the 
property  covered -by  a  decree  of  the  court 
in  his  favor.     .     .     ." 

MA  judge  is  not  bound  to  dismiss  a  peti- 
tion where,  over  two  years  after  the  re- 
spondent has  answered  on  the  merits,  she 
moves  to  dismiss  because  the  petitioner  did 
not  file  any  plans  or  the  original  muni- 
ments under  his  control,  as  required  by  § 
25  of  the  act.  Welch  v.  Briggs  (1910)  204 
Mass.  540,  90  N.  E.  1146. 

In  Brown  v.  Hagadorn  (1012)  119  Minn. 
491,  138  N.  W.  941,  it  was  held  that  the 
provision  requiring  that  those  who  acquire 
interest  pending  proceedings  to  register 
must  answer  at  once  does  not  entitle  the 
party  to  answer  as  a  matter  of  right  after 
six  months.  And  while  the  general  pro- 
L.R.A.1916D. 


visions  in  the  statute  as  to  answers  give 
the  court  power  to  allow  further  time  to 
answer  than  that  named  in  the  summons, 
and  thus  it  is  within  the  jurisdiction  for 
the  court  on  the  facts  to  allow  or  disallow 
an  application  to  answer  after  six  months 
by  persons  who  acquired  interest  pending 
the  proceedings,  there  is  no  abuse  of  dis- 
cretion in  declining  to  permit  such  parties 
to  answer  six  months  afterwards,  where 
their  claim  was  inherently  weak. 

The  court  of  land  registration  may,  be- 
fore the  entry  of  a  decree,  open  a  case  for 
the  admission  of  further  evidence  and  fur- 
ther presentation  of  an  amended  petition. 
Capellania  del  Convento  de  Tambobong  v. 
Antonio  (1907)  8  Philippine,  683. 

In  Crabbe  v.  Hardy  (1912)  138  V.  Y. 
Supp.  870,  the  plaintitT  off'ered  proof  after 
having  made  an  application  to  reopen  the 
case,  which  was  allowed,  and  it  was  held 
that  supplemental  proof  proved  a  good 
title,  together  with  that  which  had  been 
already  offered,  and  his  title  was  registered. 

There  is  nothing  in  the  North  Carolina 
act  of  1013,  known  as  the  Torrens  act,  to 
prevent  the  clerk  from  enlarging  the  time 
in  which  answers  shall  be  received,  nor 
from  receiving  answers  after  the  time  has 
expired,  nor  to  prevent  the  court  from  per- 
mitting this  course,  the  statute  requiring 
the  court  to  review  the  whole  proceeding, 
and  declaring  that  it  has  power  to  require 
any  reformation  in  the  process,  pleadings, 
decrees,  or  entries.  The  statute  provided: 
"Every  decree  rendered  as  hereinbefore  pro- 
vided shall  bind  the  land  and  bar  all  per- 
sons claiming  title  thereto  or  interest 
therein,  quiet  the  title  thereto,  and  shall 
be  forever  binding  and  conclusive  upon  and 
against  all  persons,  including  the  state  of 
North  Caroling,  whether  mentioned  by 
name  in  the  order  of  publication  or  in- 
cluded under  the  general  description,  'To 
whom  it  may  concern.'  It  shall  not  be  an 
exception  to  such  conclusiveness  that  the 
person  is  an  infant,  lunatic,  or  is  under  any 
disability,  but  such  person  may  have  re- 
course upon  the  indemnity  fund  provided 
for,  for  any  loss  he  may  suffer  by  reason 
of  being  so  conclusive.  Such  decree  shall, 
in  addition  to  being  signed  by  the  clerk  of 
the  superior  court,  be  approved  by  the 
judge  of  the  superior  court,  who  shall  re- 
view the  whole  proceeding,  and  have  power 
to  require  any  reformation  of  the  process, 
pleadings,  decrees,  or  entries."  It  was  fur- 
ther held  tliat  no  appeal  would  lie  from 
the  court's  action  in  allowing  the  answers 
j  to  be  put  in,  as  this  was  a  matter  of  dis- 
cretion; and  further,  that  an  apiieal  would 
not  lie,  as  it  was  premature,  as  such  order 
was  not  a  final  judgment.  Empire  Mfg. 
Co.  V.  Spruill  (1915)  169  N,  C.  618,  86  S.  fi. 
522. 
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as    to    snrTeys,"    and    certain    miscel- 
laneous matters.** 

nilaioiB    practlf^e    ma    to    ontatandlnK 
tax  deeds,  etc. 

In  Illinois,  an  applicant  for  registra- 
tion under  the  Torrens  act,  although  he 
does  not  in  terms  ask  to  have  the  tax 
deed  held  by  others  set  aside,  brings 
himself  within  the  equity  rule  that  he 
who  seeks  equity  must  do  equity,  within 
the  requirement  of  a  statute  that  he  who 
seeks  to  set  aside  a  tax  deed  must  pay 


the  holder  all  taxes  and  legal  costs  and 
penalties  paid  by  the  holder,  etc.,  which 
is  construed  as  the  taxes  and  legal  in- 
terest, as  the  eilect  of  the  proceeding 
is  to  remove  all  liens  and  clouds  from 
the  title.*^ 

So  it  is  error  to  register  the  title  with- 
out prior  reimbursement  to  the  owners  of 
void  tax  deeds,  and  therefore  a  decree 
permitting  registration  on  condition  that 
such  reimbursement  be  made  in  a  cer- 
tain time  is  error.** 


M  In  Lachauco  v.  Lim  (1906)  6  Philippine, 
271,  it  was  held  that  while  the  act  au- 
thorizes the  court  to  require  that  a  new 
survey  be  made  for  the  purpose  of  determin- 
ing boundaries  of  land  sought  to  be  brought 
under  the  provisions  of  the  land  registra- 
tion act,  nevertheless  the  issuance  of  such 
order  rests  in  the  sound  discretion  of  the 
court,  and  it  is  not  mandatory. 

But,  under  the  acts  of  1008,  §§  4  and  5 
of  act  No.  1875  of  the  Philippine  legisla- 
ture, the  plan  to  accompany  the  applica- 
tion must  be  by  a  duly  authorized  sur- 
veyor; that  is,  duly  authorized  to  make 
surveys  for  the  court  of  land  registration. 
AguiUon  V.  Director  of  Lands  (1910)  17 
Philippine,  506. 

Where,  after  the  decree,  a  rehearing  was 
granted  on  petition  of  another  applicant, 
and  part  of  th^  land  was  found  to  belong 
to  Mm,  the  original  applicant  acquiescing, 
it  was  held  that ,  a  new  survey  by  an  au- 
thorized surveyor  must  be  had.  Flores  v. 
Director  of  Lands  (1910)  17  Philipniiie, 
612. 

The  New  York  act  requires  that  a  sur- 
vey be  iiled.  Barken tbien  v.  People  (1914) 
212  N.  Y.  36,  105  N.  E.  808. 

Win  Cregar  v.  Spitzer  (1910)  244  HL 
208,  01  N.  E.  418,  it  seema  to  be  held  that 
where  the  application  is  lost,  and  not  in 
the  transcript,  the  court  will  not  presume 
that  it  did  not  contain  tha  residence  of  the 
applicant,  particularly  when  the  examiner 
reported  that  the  application  followed,  the 
form   prescribed  by  the  statute. 

In  order  to  foreclose  a  mortgage  by  ad- 
vertisement it  is  not  necessary  that  assign- 
ments of  the  mortgage  made  before  the  land 
was  registered  be  entered  upon  the  certifi- 
cate of  title,  as  such  assignments  are  not 
within  the  statute  providing  that  "where 
the  mortgage  is  upon  registered  land,  it 
shall  be  sufficient  to  authorize  the  fore- 
closure thereof  by  advertisement,  if  such 
mortgage  and  all  assignments  have  been 
registered,  and  a  memorial  thereof  duly 
entered  upon  the  certificate  of  title. 
Sander  v.  Stenger  (1912)  117  Minn.  .424, 
136  N.  W.  4. 

A»  to  the  death  of  an  examiner  and 
reference  to  a  substitute  examiner,  and 
also  as  to  re-referring  the  case  to  take  evi- 
dence where  the  examiner  has  erroneously 
sustained  an  objection  to  a  question  put 
to  a  witness,  see  McMahon  v.  Rowley 
(1908)  238  IlL  31,  87  N.  £.  66. 
L.R.A.1916D. 


"Gage  V.  Consiuners'  Electric  Light  Co. 
(1901)   194  UL  30,  64  N.  E.  653. 

Where  it  appeared  that  the  holder  of  a 
tax  deed  set  aside  had  made  a  quitclaim 
deed  to  a  party  of  an  undivided  one- 
hundredth  interest  in  the  premises,  and 
that,  after  the  execution  of  the  deed,  such 
party  had  made  payment  of  taxes  at  difTer- 
ent  dates,  amounting  in  the  aggregate  to 
$2.46,  her  title  could  not  be  set  aside  as 
a  cloud  upon  the  applicant's  title  without 
repayment  of  the  taxes  which  she  had  paid. 
Stallings  v.  Glos  (1915)  271  IlL  201,  110 
N.  E.  915. 

In  Jackson  v.  Glos  (1909)  248  m.  280, 
90  N.  E.  717,  it  was  held  that  a  tax  deed 
for  a  vigintillionth  of  a  lot  could  not  be 
set  aside  without  reimbursing  the  ovtnner. 
The  court  stated  that  the  applicant  might 
have  stood  oh  her  legal  right  and  disre- 
garded such  tax  deed  as  not  a  cloud  upon 
the  title,  but,  having  appealed  to  the  court 
to  remove  it  as  a  cloud  upon  a  title,  she 
was  subject  to  the  ordinary  statute  that 
reimbursement  must  be  made.. 

The  holder  of  a  tax  deed  set  aside 
should  be  reimbursed  not  only  for  the 
amounts  paid  by  her  up  to  the  time  that 
she  received  the  tax  deed,  but  for  taxes 
subsequently  paid.  Strebel  v.  Glos  (1915) 
271  m.  65,  110  N.  E.  778. 

And  where  it  is  conceded  that  the  amount 
allowed  by  the  examiner  to  the  owner  of 
a  tax  deed  in  setting  aside  his  deed  was 
insufficient,  the'  judgment  will  be  reversed, 
and  the  case  will  be  sent  back  to  the  cir- 
cuit court  to  make  the  proper  corrections. 
Finn  v.  Glos  (1915)  268  IlL  350,  109  N.  E. 
351. 

But  a  general  objection  of  the  insuffi- 
ciency of  the  amount  allowed  for  taxes  and 
expenses  of  a  holder  of  tax  titles  set  aside 
as  clouds  on  the  title  will  be  disregarded, 
as  the  objector  ought  to  point  out  the 
specific  errors  that  he  claims,  so  that  the 
examiner  might  have  an  opportunity  to  cor- 
rect any  mistakes.  Walther  v.  Glos  (1915) 
270  111.  390,  110  N.  E.  509. 

Where,  under  the  proof  of  the  plaintiff, 
the  holder '  of  a  tax  deed  was  barred,  it 
was  held  that  the  error,  if  any,  was  harm- 
less in  setting  aside  this  deed  upon  pay- 
ment of  the  expenditures  of  the  holder  in 
securing  it,  although  there  was  no  proof 
that  the  deed  was  invalid.  Glos  v.  Mickow 
(1904)  211  ni.  117,  71  N.  E.  830. 
.  W  Cregar  v.  Spitzer  (1910)  244  111.  208,  91 
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But  it  is  proper  to  decree  registration 
of  title  without  requiring  the  applicant 
to  reimburse  the  holder  of  the  certifi- 
cate of  tax  sale,  where  the  time  for 
the  execution  of  the  deed  upon  the  cer- 
tificate has  expired  without  any  deed  be- 
ing taken."*  And  there  is  no  error  in 
a  decree  of  registration  without  provi- 
sion for  the  reimbursement  of  the  hold- 
er of  a  tax  deed  who  entirely  fails  to 
prove  the  amount  he  expended  for  it.** 

An  applicant  for  official  registration 
cannot  have  a  tax  deed  removed  as  a 
cloud  unless  he  shows  be  has  a  good 
title  entitled  to  registration;  so  that 
one  claiming  to  own  a  tax  title  is  en- 
titled to  have  the  proceedings  dismissed 
if  he  can  show  that  the  applicant  has  not 
a  good  title,  or  a  title  of  a  nature  proper 
to  be  registered,  and  need  not,  if  he  can 
do  this,  go  into  the  question  as  to  wheth- 
er his  tax  title  is  merely  a  cloud  or  not.*^ 

<.  Coats,  etc. 

In  Illinois  the  court  is  invested  with  a 
discretion  in  allowing  the  examiner's  and 


other  fees  and  determining  which  party 
shall  pay  them,  and  it  seems  that  the 
matter  is  treated  as  an  ordinary  chan- 
cery suit  in  this  respect,**  but  it  is  im- 
proper to  render  a  judgment  in  favor  of 
the  r^istrar  for  the  fees  which  the  court 
directs  to  be  paid  to  him.** 

Costs  incurred  in  defeating  a  claim 
upon  an  alleged  judgment  lien  are  right- 
fully charged  to  the  claimant ;  **  but  no 
part  of  the  cost  of  a  proceeding  for  reg- 
istration should  be  charged  upon  the 
defendant,  the  holder  of  a  tax  title,  who 
puts  in  no  evidence,  but  simply  insists 
that  the  applicant  should  show  a  good 
title.« 

Costs  against  the  people. 

In  a  recent  case  in  New  York,  the 
court,  in  reversing  a  judgment  in  favor 
of  the  applicant  on  other  grounds,  the 
people  being  the  appellants,  expressed 
the  opinion  that  the  case  did  not  call  for 
the  imposition  of  costs  or  extra  allow- 
ance against  the  people,  made  by  the 
court  below.** 


N.  E.  418;  Hammond  v.  Glos  (1011)  250, 
m.  32,  95  N.  E.  39;  Wilson  v.  Glos  (1914) 
266  lU.  392,  107  N.  E.  630,  see  also  Mi- 
halik  V.  Glos  (1910)  247  lU.  587,  93  N.  E. 
372,  where  tax  deeds  were  set  aside,  but  the 
report  does  not  gay  they  were  void. 

MSnow  y.  Glos  (1913)  258  IlL  275,  101 
N.  E.  606. 

"Tobias  v.  Kaspayk  (1910)  247  IlL  80, 

93  N.  E.  52,  where  the  error  complained  of 
was  the  refusal  of  the  examiner  to  permit 
the  holder  of  the  tax  deed  to  reopen  the 
case  again  and  bring  in  evidence,  he  having 
made  no  proof  of  the  amount  he  expended 
for  it,  and  having  stated  he  did  not  know 
how  he  was  going  to  make  proof,  this  state- 
ment being  made  after  the  case  had  been 
closed  the  second  time  without  the  proof, 
and  when  he  again  asked  permission  to 
bring  in  evidence. 

«iGlo8  v.  Kingman  (1903)  207  lU.  26,  R9 
N.  E.  632;  Glos  v.  Cessna  (1903)  207  lU. 
69,  69  N.  E.  634. 

« Wells  V.  Messenger  (1911)  249  lU.  72, 

94  N.  E.  87. 

Where  the  decree  required  the  applicant 
to  pay  all  the  costs  of  the  proceedings,  in- 
cluding such  costs  as  may  be  taxed  in 
favor  of  the  said  defendants.  A,  B,  and  C, 
it  was  held  that  he  must  also  pay  the  costs 
of  defendant  D.  Stallings  v.  Glos  (1915) 
271  III.  201,  110  N.  E.  915,  where  the  court 
said:  "Since  the  decree  requires  the  appli- 
cant to  pay  all  the  costs,  the  omission  of 
the  name  of  the  appellant  from  the  defend- 
ants specifically  named  does  not  excuse  the 
applicant  from  the  payment  of  her  costs." 
(It  will  be  noted  that  the  court  does  not 
seem  to  give  a  particularly  good  reason  for 
its  decision.) 

«t  Peters  v.  Dicus  (1912)  254  lU.  379,  98 
N.  E.  560:  Tomczak  v.  Bergman  (1915) 
L.R.A.1916D. 


269  III.  330,  109  N.  E.  1003.  Nor  to  decree 
that  an  execution  be  awarded  in  favor  of 
the  registrar.    Peters  v.  Dicus  (111.)  supra. 

•«  Tomczak  v.   Bergman    (lU.)    supra. 

«Waugh  V.  Glos  (1910)  246  III.  604,  188 
Am.  St.  Rep.  259,  92  N.  E.  974. 

4«Jamieson  A  B.  Co.  v.  Reynolds  (1916) 
169  App.  Div.  107,  164  N.  Y.  Snpp.  836, 
where  the  court  said:  "In  view  of  the  award 
of  costs  and  a  general  allowance  against 
the  defendant,  the  people  of  the  state  of 
New  York,  we  take  occasion  to  say  that, 
in  our  opinion,  this  case  did  not  call  for 
the  imposition  of  costs  and  extra  allow- 
ances upon  the  appellants.  The  statute 
under  which  the  action  was  brought  ex- 
pressly requires  that  the  people  should  be 
made  parties  defendant.  This  requirement 
is  in  the  public  interest,  and  is  provided 
that  the  attorney  general  may  have  a 
standing  in  the  action  to  compel  the  plain- 
tiff to  establish  a  title  free  from  reason- 
able doubt.  ...  We  are  not  per- 
suaded by  the  contention  of  the  learned 
counsel  for  the  respondent  that  costs  and 
allowances  were  awarded  against  the  ap- 
pellant properly  under  §  3241  of  the  Code 
of  Civil  Procedure.  That  section  on  its 
face  relates  to  'an  action  or  a  special  pro- 
ceeding brought  by  a  public  officer,  pur- 
suant to  any  provision  of  law.'  The  plain- 
tiff in  this  action  is  a  private  corporation, 
and  not  a  'public  officer.'  But,  argues 
the  learned  counsel,  the  examiner  of  titles 
under  the  statute  is  a  public  officer,  and 
he  is  the  real  plaintiff.  This  contention  is 
naive,  but  not  convincing."  Section  3241 
of  the  Code  referred  to  by  the  court  pro- 
vides that  "where  costs  are  awarded 
against  the  people  of  the  state,  in  an  ac- 
tion or  a  special  proceeding  brought,  by 
a  public  officer,  pursuant  to  any  provision 
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j.  Appeals. 

A  writ  of  error  is  the  proper  proceed- 
ing to  bring  from  the  Philippines  to  the 
Supreme  Court  of  the  United  States  a 
case  on  the  registration'  of  a  land  title." 

The  Supreme  Court  of  the  United 
States,  as  heretofore  stated,  has  held 
that  one  who,  having  actual  notice  of 
registration  proceedings  (though  not  a 
party  to  them),  was  defeated  in  the  state 
court  on  a  writ  of  prohibition  brought 
by  him,  could  not  raise  the  question  as 
to  the  unconstitutionality  of  the  act  as 
lacking  in  provisions  for  notice,  by  writ 
of  error,  so  as  to  give  the  court  juris- 
diction to  pass  upon  the  question;  ^  but 


four  of  the  judges  dissented  on  the 
ground  that  the  objection  of  the  plain- 
tiff in  error  was  not  as  to  the  jurisdic- 
tion of  the  court  over  him  personally, 
but  as  to  its  jurisdiction  of  the  subject- 
matter.** 

One  may  not  appeal  who  has  consented 
to  the  application,***  or  has  not  opposed 
it;  ^  nor  may  one  appeal  who  has  no 
interest  in  the  land.' 

An  appeal  cannot  be  taken  from  a  dis- 
cretionary order  extending  the  time  to 
permit  answers  to  be  filed,*  nor  from  a 
decision,  as  it  must  be  from  the  decree.* 

An  appeal  cannot  be  taken  after  the 
time  limited  by  the  act.* 


of  law,  and  the  proceedings  have  not  been 
stayed,  by  appeal  or  otherwiBe,  the  comp- 
troller must  draw  his  warrant,"  etc. 

ITJover  y  Costas  v.  Philippine  lelands 
(1910)  221  U.  S.  623,  55  L.  ed.  884,  31  Sup. 
Ct.  Rep.  664;  Tiglao  v.  Philippine  Islands 
(1909)  215  jf.  S.  410,  64  L.  ed.  237,  30 
Sup.  Ct.  Rep.  129;  CariQo  v.  Philippine 
IsUnds  (1908)  212  U.  S.  449,  53  L.  ed.  594, 
29  Sup.  Ct.  Rep.  334,  where  the  court  said: 
"The  proceeding  'or  registration  is  likened 
to  bilM  in  equity  to  quiet  title,  but  it  is 
different  in  principle.  It  is  a  proceeding  in 
rem  under  a  statute  of  the  type  of  the 
Torrens  act,  such  as  was  discussed  in  Tyler 
V.  Judges  of  Ct.  of  Registration  (1900)  175 
Mass.  71,  51  L.RA.  433,  65  N.  E.  812.  It 
is  nearer  to  law  than  to  equity,  and  is  an 
assertion  of  legal  title;  but  we  think  it 
unnecessary  to  put  it  into  either  pigeon- 
hole. A  writ  of  error  is  the  general  method 
of  bringing  cases  to  this  court,  an  appeal 
the  exception,  confined  to  equity  in  the 
main.  There  is  no  reason  for  not  applying 
the  general  rule  to  this  case." 

*«Tvler  V.  Judges  of  Ct.  of  Registration 
(1900)'  179  U.  S.  405,  45  L.  ed.  252,  21  Sup. 
Ct.  Rep.  206. 

«  (U.  S.)    Ibid. 

MMooney  v.  Valentynovici  (1914)  262 
nL  355,  104  N.  £.  645,  where  the  defend- 
ant filed  his  consent  to  the  application  for 
registration,  and  no  summons  was  issued 
against  him,  but  a  decree  was  entered, 
finding  that  he  had  filed  hie  consent  in  writ- 
ing to  the  entry  of  the  decree. 

iThe  Director  of  Lands  cannot  appeal 
vrhere  he  did  not  answer  nor  oppose  the 
registration.  Cabanas  v.  Director  of  Lands 
(1908)  10  PhiUppiae,  393. 

tWaban  Rose  Conservatories  v.  Hall 
(1014)  218  Mass.  633,  106  N.  E.  137;  Roxas 
v.  (Xievas  (1907)  8  PhiUppine,  469;  Couto 
Soriano  v.  Cortes  (1007)  8  Philippine,  459. 

In  Waban  Rose  Conservatories  v.  Hall 
(Mass.)  supra,  it  appears  that  the  person 
asking  for  leave  to  appeal  was  a  legatee 
of  a  prior  holder  of  the  property,  who  had 
died,  and  who  had  conveyed  away  the  prem- 
ises on  an  oral  agreement  to  reconvey  on 
payment  of  a  debt;  and  it  was  held  that 
the  person  desiring  to  appeal  had  no  more 
than  a  right  to  have  the  estate  wound  up 
L.R«A.1916D.  4 


and  his  legacy  paid,  and  had  no  title,  legal 
or  equitable,  to  any  portion  of  the  estate, 
real  or  personal,  of  the  testator. 

3  Empire  Mfg.  (3o.  v.  Spruill  (1916)  169 
JX.  C.  618,  86  S.  E.  522. 

4  Re  Castle  (1909)  19  Haw.  436,  holding 
that  an  appeal  from  a  decision  of  a  judge 
of  the  land  court  denying  a  petition  of  a 
part^  for  a  registered  title  as  to  a  certain 
portion  of  land  set  forth  in  his  petition,  the 
title  to  which  was  found  in  another,  would 
not  lie,  as  the  appeal  should  be  not  from 
the  decision,  but  from  the  decree,  the  stat- 
ute providing  that  "appeals  solely  upon 
points  of  law  shall  be  allowed  from  any 
final  order,  decision,  judgment  or  decree  of 
the  court  to  the  supreme  court." 

t  Lewis  V.  ChambM-Uin  (1912)  61  Ol. 
150,  121  Pac.  430,  where  the  plaintiff  made 
an  application  to  register  title,  and,  no  one 
appearing,  obtained  a  decree  which  was 
subsequently  set  aside  on  the  motion  of  a 
defendant,  and  a  decree  was  made,  register- 
ing the  title  in  the  name  of  such  defend- 
ant on  condition  that  be  pay  into  court  a 
certain  sum  for  improvements  made  by  the 
plaintiff  upon  the  land,  and  later  he  made 
that  payment  and  the  decree  was  made  ab- 
solute; more  than  two  years  after  such 
payment  the  plaintiff  took  an  appeal  to  the 
supreme  court  from  the  decree,  and  it  was 
held  that  the  appeal  must  be  dismissed 
although  the  plaintiff's  attorney  had  filed 
an  afiidavit  in  the  supreme  court  to  the 
effect  that  he  had  no  notice  of  the  entry 
of  the  decree,  and  that  he  had  been  misled 
by  a  letter  from  the  trial  judge,  asking 
for  further  authorities,  into  thinking  that 
the  judge  had  not  reached  the  final  conclu- 
sion, and  would  not  do  so  until  the  authori- 
ties had  been  presented,  the  statute  pro- 
viding that  "the  order  or  decree  so  made 
and  entered  shall,  except  as  herein  other- 
wise provided,  be  forever  binding  and  con- 
clusive upon  all  persons.  .  .  .  An 
appeal  may  be  allowed  to  the  supreme 
court,  if  prayed  at  the  time  of  entering 
the  order  or  decree,  and  upon  like  terms 
as  in  other  suits  in  equity.  A  writ  of 
error  may  be  sued  out  of  the  supreme  court 
within  two  years  after  the  entry  of  the 
order  or  decree,  and  not  afterward."  The 
court  observed  that  the  act  was  intended 
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But  the  time  occupied  by  the  court  be- 
low in  taking  under  consideration  a  mo- 
tion for  a  new  trial  is  not  part  of  the 
time  within  which  an  appeal  must  be 
taken  after  receipt  of  a  copy  of  the  de- 
cree of  the  land  registration  court.' 

Where  there  is  a  question  as  to  wheth- 
er the  premises  belonged  to  the  public, 
there  is  no  impropriety  in  the  attorney 
general  entering  an  appeal  through  the 
authorized  attorneys  of  the  town;  it  is 
not  necessary  that  he  act  personally.^ 

It  has  been  held  in  New  York  that  in 
counties  where  there  is  a  registrar  a  no- 
tice of  appeal  from  a  judgment  of  regis- 
tration should  be  entered  on  the  cer- 
tificates in  the  registrar's  oflSce.' 

In  Massachusetts,  where  registration 
proceedings  are  brought  in  the  land 
court,  certain  appeals  are  allowed  to  the 
superior  «ourt,  and  in  some  cases  to  the 
supreme  judicial  bourt.  A  number  of 
cases  have  arisen  as  to  the  construction 
of  this  branch  of  the  act  and  of  amend- 
ments thereto.  As  the  matter  is  one  pe- 
culiar to  the  jurisdiction  (though  there 
is  some  similarity  in  the  Hawaiian  act), 
the  cases  are  not  discussed  here.  A  list 
of  them  may  be  found  in  the  note.* 


fc.  Effect  of  decree  in  general. 

For  effect  of  decree  attacked  for  fraud, 
see  infra,  subd.  III.  1. 

It  is  the  general  theory  that  a  title 
is  created  by  the  decree  and  certificate  of 
registration.*"  The  few  cases  that  have 
arisen  as  to  opening  a  decree  for  rea- 
sons other  than  fraud  leave  the  matter 
in  a  good  deal  of  confusion.  A  decree 
is  not  effective  as  to  unrelinquished  rights 
of  the  United  States.** 

In  the  Philippines  it  has  been  held 
that  the  court  of  land  registration  has  no 
power  whatever  to  open  a  decree  and 
alter  a  certificate  of  registration  on  the 
ground  that,  on  different  evidence  from 
that  originally  presented,  a  different  re- 
sult might  have  been  reached." 

In  Hawatii  it  has  been  held  that  a  de- 
cree registering  the  title  in  an  applicant 
and  adjudging  that  the  defendants  had 
no  interest  therein  is  conclusive  upon 
such  defendants  if  they  do  not  appeal, 
although  they  desired  to  make  a  defense 
which  the  registration  court  erroneously 
decided  it  had  no  jurisdiction  to  pass 
upon.** 

But  it  has  also  been  held  there  that  a 
decree  might  be  modified  on  motion  of 


to  be  complete  in  itself,  and  while,  if  the 
decree  was  entered  without  notice  to  coun- 
sel, it  might  perhaps  be  set  aside  in  the 
court  where  it  was  issued,  on  motion  as 
irregular,  the  application  should  first  be 
made  there. 

•Paez  V.  Berenguer  (1906)  «  Philippine, 
521. 

'McQuesten  v.  Att.  Gen.  (1905)  187 
Idass.  185,  72  N.  £.  966. 

aLachmann  v.  Brookfleld  (1011)  135  N. 
Y.  Supp.  261,  followed  in  People  ex  rel. 
Realty  Associates  v.  O'Loughlin  (1912) 
136  N.  y.  Supp.  338. 

•  Mass.— L«ncy  v.  Snow  (1902)  180  Mass. 
411,  62  N.  E.  735;  Jeffery  v.  Winter  (1906) 
190  Mass.  00,  76  N.  E.  282;-  Luce  v. 
Parsons  (1906)  192  Mass.  8,  77  N.  E.  1032; 
First  Nat.  Bank  v.  Woburn  (1906)  192 
Mass.  220,  78  N.  E.  307;  Foss  v.  Atkins 
.  (1907)  193  Mass.  486,  79  N.  E.  763;  Wood- 
vine  V.  Dean  (1907)  194  Mass.  40,  79  N.  E. 
882;  McQuesten  v.  Com.  (1908)  198  Mass. 
172,  83  N.  E.  1037;  Dunbar  y.  Kronmuller 
(1908)  198  Mass.  521,  85  N.  E.  106;  Co- 
hasset  v.  Moors  (1910)  204  Mass.  173,  90 
K.  E.  978;  Weeks  v.  Brooks  (1910)  205 
Mass.  458,  92  N.  E.  45;  Old  Colony  Street 
R.  Co.  V.  Thomas  (1910)  205  Mass.  529,  91 
N.  E.  1006,  18  Ann.  Cas.  247;  Bishop  v. 
Burke  (1910)  207  Mass.  133,  93  N.  E.  254; 
Foss  v.  Atkins  (1911)  208  Mass.  510,  94 
N.  E.  752;  Bigelow  Carpet  0>.  v.  Wiggin 
(1911)  209  Mass.  642,  95  N.  E.  938;  Hart 
V.  Deering  (1916)  222  Mass.  407,  111  N.  E. 
37. 

lORiLET  V.  Peabson,  ante,  7;  Henry  v. 
White  (1913)  123  Minn.  183,  143  N.  W.  324. 
L.R.A.1916D. 


1*  Shevlin-Mathieu  Lumber  Co.  v.  Fog- 
arty  (1915)  130  Minn.  456,  153  N.  W.  871. 

Tliia  is  probably  the  ground  of  the  de- 
cision in  Cusar  v.  Insular  Government 
(1909)  13  Philippine,  319,  where  the  court 
recognized  that,  in  the  absence  of  fraud, 
the  only  way  to  correct  a  decree  was  by 
appeal,  and  that  if  the  appeal  was  not 
entered  within  the  proper  time,  the  decree 
must  stand;  but  nevertheless  held  that,  in- 
asmuch as,  owing  to  a  mistake  in  the  pro- 
ceedings, there  had  been  a  decree  for  the 
registration  of  much  more  land  than  was 
owned  by  the  petitioner,  to  the  prejudice 
of  the  government,  the  error  ought  to  be. 
corrected  "in  order  to  avoid  prejudice  to 
the  interest  of  the  government,  and  in 
view  of  the  provisions  of  §  68  of  act  No. 
926."  Section  66,  however,  does  not  seem 
to  be  applicable  to  the  situation. 

"In  Cuyugan  v.  Sy  Quia  (1913)  24 
Philippine,  567,  where,  several  years  after 
the  grant  of  certificate  of  registration,  the 
city  of  Manila  appeared  and  claimed  that 
there  had  been  a  mistake  in  boundaries  ma- 
terial to  it,  as  it  was  about  to  condemn 
some  of  the  land,  and  the  court  thereupon 
had  a  hearing  and  opened  the  decree  and 
made  a  new  adjudication  as  to  boundaries, 
it  was  held  that  this  was  without  any 
jurisdiction  on  the  part  of  the  court. 

lapaahao  v.  Swinton  (1910)  20  Haw. 
355,  where,  after  the  decree,  said  defend- 
ants brought  an  action  in  equity  against 
the  registered  owners  of  the  land  to  reform 
a  deed  which  they  alleged  had,  by  mistake 
and  by  fraud,  conveyed  the  entire  tract 
of  land  when  it  was  only  intended  to  con- 
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the  applicant  eleven  days  after  it  was 
entered,  on  the  ground  that  if  the  rights 
had  not  been  lost  by  negligence  or  by  un- 
reasonable delay  the  decree  might  be 
amended  on  motion  as  to  mere  clerical 
errors,  or  by  the  insertion  or  striking 
out  of  any  matter  which  would  have  been 
inserted  or  omitted  as  a  matter  of  course 
if  it  had  been  asked  for  at  the  hearing 
as  necessary  or  proper  to  carry  into  ef- 
fect the  decision  of  the  court.** 

It  has  been  held  in  Illinois  that  the 
court  at  a  subsequent  term  has  no  pow- 
er to  vacate  and  set  aside  a  decree 
registering  the  title,  although  it  was  ar- 
gued that,  as  it  appeared  from  the  cross- 
petition  filed  on  the  motion  that  the  ap- 
plicant was  not  the  owner  of  the  prem- 


ises sought  to  be  registered,  therefore  the 
court  did  not  have  jurisdiction  to  make 
the  first  decree,  and  therefore  the  decree 
was  void,  and  might  be  attacked  by  cross- 
petition  or  otherwise  at  a  subsequent 
term.** 

It  has  been  held  in  Colorado  that  a  de- 
cree would  be  conclusive  against  a  rail- 
road company  as  an  unknown  owner 
where  the  applicant  had  no  reason  to 
suppose  it  claimed  any  'interest  in  the 
land ;  *'  but,  on  appeal,  the  matter  was 
sent  back  foi-  the  lower  court  to  deter- 
mine simply  whether  the  companv  Still 
had  the  title." 

In  Oregon  it  has  been  said  that  the 
court  has  power  to  set  the  decree  aside 
on  reasonable  grounds." 


vej  one  half  thereof,  the  fraud  being  that 
oi-  one  of  the  grantees;  and  in  such  action 
they  alleged  tiie  registration  proceedings, 
and  that  they  opposed  the  registration,  and 
insisted  that  the  deed  was  fraudulent  and 
should  be  avoided  and  annulled,  or,  if  es- 
tablished at  all,  it  should  first  be  so  re- 
formed as  to  convey  only  one  half  of  the 
property,  but  that  the  court  of  land  re^s- 
tration  ruled  that  it  did  not  possess  equity 
powers  such  as  to  authorize  it  to  reform 
the  deed  in  question. .  The  court  said:  "The 
court  having  jurisdiction  of  the  subject- 
matter,  and  power  to  hear  evidence  and  to 
determine  the  title  to  the  land  in  question, 
the  ruling  that  it  did  not  possess  equity 
powers  to  reform  the  deed,  and  for  that 
reason  would  not  hear  the  evidence  as  to 
the  alleged  fraud,  is  wholly  immaterial  so 
far  as  the  question  before  us  is  concerned. 
The  parties  had  the  riglit  to  present  their 
evidence  and  to  have  it  considered  by  the 
court,  but,  failing  to  appeal  from  the  decree, 
they  are  now  boimd  by  it,"  "While  it  is 
true  the  court  does  not  possess  the  gen- 
eral powers  of  either  courts  of  law  or  of 
equity,  and  its  jurisdiction  is  limited  to  the 
determination  of  the  status  of  the  title  to 
land,  nevertheless,  for  that  single  purpose, 
its  powers  are  peculiarly  adapted  and  are 
ample  nnd  complete.  It  does  '  not  possess 
power  to  reform  a  deed,  but  it  may  deter- 
mine the  validity  of  a  deed,  and  accord- 
ingly, it  may  hear  and  consider  any  com- 
petent evidence  to  the  end  that  a  decree 
may  be  entered  declaring  in  whom  the  title 
or  any  interest,  legal  or  equitable,  in  land, 
is  vested,  whether  in  the  applicant  or  in 
any  other  person,  notwithstanding  the  ex- 
press terms  of  any  deed  or  instrument." 

14  Re  Title  to  Palmyra  Island  (1818)  21 
Haw.  431. 

MMooney  v.  Valentynovica  (1912)  255 
m.  118,  99  N.  B.  344,  where  the  applicant 
applied  to  have  her  title  registered,  and 
named  the  defendant  as  her  tenant,  and  he 
filed  his  consent  in  writing  that  the  title 
should  be  so  registered  in  the  applicant  in 
fee,  and  in  him  as  her  tenant,  and  it  was 
done  and  the  decree  entered  thereon,  and  at 
a  later  term  he  filed  a  cross  petition  and 
1..R.A.1916D. 


asked  to  have  the  decree  set  aside.  Whether 
the  court  meant  to  suggest  or  not  that  an 
original  bill  in  the  nature  of  a  bill  of 
review  might  have  been  filed  is  not  clear 
where  it  says;  "In  considering  the  power 
of  a  court  to  set  aside  a  final  decree  entered 
at  a  subsequent  term,  this  court,  in  Ernst 
Tosetti  Brewing  Co.  v.  Koehler  (1902)  200 
m.  373,  65  N.  E.  636,  said:  'A  decree 
regularly  entered  cannot  be  altered  or 
amended  after  tlie  term  has  elapsed,  except 
for  the  correction  of  matters  of  form  or 
clerical  errors.  .  .  .  The  proper  method 
of  impeaching  and  setting  aside  a,  decree 
after  tlie  term  is  to  file  an  original  bill  in 
the  nature  of  a  bill  of  review,  when  such 
decree  may  be  set  aside,  reversed,  or  modi- 
fied, according  to  the  equities  of  the  parties. 
Adamski  v.  Wieczorek  (1897)  170  HI,  373, 
48  N.  E.  951.'" 

M  Mills  V.  Denver  &  R.  G.  R.  Co.  (1912) 
198  Fed.  137,  so  holding  as  to  an  abandoned 
part  of  the  company's  old.  right  of  way 
which  it  had  given  up  (and  taken  a  new 
right  of  way),  and  tlie  old  right  of  way 
for  many  years,  and  during  all  the  time  of 
the  ownership  of  the  registering  owner,  had 
been  a  common  part  of  the  cultivated  fields 
of  the  land  which  he  purchased,'  and  there 
was  nothing  of  record  in  the  county  to 
show  that  the  railroad  company  claimed 
any  interest  in  the  land,  and  the  registered 
owner  was  granted  (a  temporary)  .injunc- 
tion against  the  railroad  company  from 
trespassing  on  the  old  right  of  way. 

"Denver  &  R.  G.  R.  Co.  v.  Mills  (1912) 
117  C.  C.  A.  663,  199  Fed.  988,  suspending 
the  injtmction  pendente  lite,  and  ordering 
that  the  court  below  determine  whether 
the  company  still  had  the  right  of  way; 
and  the  lower  court  found  against  the  com- 
pany, and  this  decision  was  affirmed  in 
(1915)  138  C.  C.  A.  77,.  222  Fed.  481. 

"Lewis  V.  Ctamberhiin  (1914)  69  Or. 
476,  139  Pnc.  571  (later  pifoceedinga  in  the 
matter  referred  to  supra^  subd.  HI.  j,  under 
the  same  name  in  (1912)  61  Or.  150,  121 
Pac.  430),  where  the  court  said:  "The  de- 
cree of  the  court,  entered  in  the  absence  of 
counsel,  was  not  void,  but  irregular;  and  it 
was  in   the  discretion  of  the  court,   upon 
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In  Minnesota  it  has  been  held  that  a 
decree  is  void  as  against  those  who  are 
not  included  as  parties,  against  the  ad- 
vice of  the  examiner,  and  their  privies.^* 
Aialgnee  In  bankruptcy. 

It  has  been  held  in  the  Federal  court 
in  Massachusetts  that  an  assignee  in 
bankruptcy  who  has  been  notified  of 
the  registration  proceedings  and  makes 
no  objection  to  the  registration  of  title 
is  not  estopped  thereafter,  on  discov- 
ering that  he  has  rights  in  the  land,  to 
bring  a  bill  as  soon  as  possible  after 
he  makes  discovery  of  these  rights,  seek- 
ing a  conveyance  of  the  land  as  against 
a  party  who  was  not  a  holder  for  value 
and  in  good  faith.** 

County  and  county  ofBcer, 

A  county  which  was  made  a  party  to  a 
proceeding  to  register  land,  wherein  it 
was  found  that  tax  certificates  held  by 
a  party  were  void  for  reasons  entitling 
her  to  refundment,  cannot  defend  against 
an  application  by  such  party  for  refund- 
ment on  the  ground  that  the  finding  that 
the  certificates  were  not  void  was  due  to 
the  fraud  of  the  holder,  as  the  county  is 
bound  by  the  decree,  the  fraud,  if  any 
there  was,  being  simply  in  failing  to 
adduce  testimony  to  prove  the  validity 
of  the  certificates.*^  But  where  the  hold- 
er of  a  tax  title  conveys  the  property  to 
one  who  registers  the  title  under  the  act. 


a  purchaser  from  such  grantee  is  not  en- 
titled to  demand  of  the  county  auditor, 
who  was  not  a  party  to  the  r^istration 
proceedings,  that  he  indorsed  the  deed 
"Taxes  paid,"  while  it  appears  on  the 
records  of  the  auditor's  office  that  taxes 
prior  to  those  for  which  the  land  was 
sold  and  the  tax  title  made  are  unpaid.^ 
Minnesota  alxty-day  danae. 

A  statute  permitting  one  having  an  in- 
terest or  lien,  and  not  actually  notified, 
to  come  in  and  answer  within  sixty  days 
after  decree,  on  affidavit  (as  to  lack  of 
notice)  made  by  the  person  answering, 
or  by  someone  in  his  behalf,  having 
knowledge  of  the  facts,  is  satisfied  by 
the  affidavit  of  one  member  of  a  partner- 
ship, stating  that  his  firm  had  not  been 
notified,  without  negativing  possible 
knowledge  of  the  proceeding  on  the  part 
of  his  partner.**  Such  statute  is  also 
satisfied  by  the  affidavit  of  the  president 
of  a  corporation  as.  to  the  absence  of  no- 
tice or  information  received  by  the  cor- 
poration, without  negativing  notice  on 
the  part  of  the  president  or  other  mem- 
bers of  the  corporation.** 

An  affidavit  is  not  insufficient  in  order 
to  let  in  a  lienor  to  defend  under  the 
sixty-day  clause  because  it  states  that 
the  lien  claim  was  filed  with  the  register 
of  deeds,  whereas  the  act  states  that 
liens  are  to  be  filed  with  the  registrar  of 


seasonable  motion  and  good  cause  shown, 
to  set  it  aside."  On  the  merits  the  case 
was  for  the  defendant,  except  that,  as  he 
had  withdrawn  money  deposited  by  him 
in  the  court  below,  according  to  an  order 
of  that  court,  to  repay  the  plaintiff  for 
taxes  and  improvements,  and  as  he  an- 
nounced that  he  was  at  all  times  ready  to 
abide  the  decision  of  the  lower  court,  it  was 
ordered  that  a  decree  be  entered  giving 
the  plaintiff  a  lien  upon  the  premises  for 
the  amount  of  such  deposit,  and  unless  the 
defendant  paid  the  money  within  ninety 
days  there  might  be  a  foreclosure  to  satisfy 
such  lien  and  the  costs  of  the  sale. 

U  Dewey  v.  Kimball  (1903)  89  Hinn.  464, 
95  N.  W.  317,  895,  96  N.  W.  704,  where  the 
examiner  in  his  report  stated  as  to  a  cer- 
tain corporation  that  it  had  been  excluded 
as  to  claims  or  liens  by  judgment,  but  that 
nevertheless  an  assignee,  if  any,  of  it,  prior 
to  the  commencement  of  the  action  result- 
ing in  such  judgment,  would  not  be  ex- 
cluded, and  that  such  corporation  should  be 
made  a  party  to  the  proceedings. 

»  Morris  v.  Small  (1908)  160  Fed,  142. 

« J  State  ex  rel.  Coburn  v.  Ries  (1913) 
123  Minn.  397,  143  N.  W.  981. 

*>  State  ex  rel.  Soucheray  v.  Krahmer 
(1904)  92  Minn.  307,  100  N.  W.  105,  where 
the  court  said  that  the  county  auditor 
"acts  in  a  purely  ministerial  capacity,  and 
as  it  appears  fom  his  records  that  the  taxes 
L.R.A.1916D. 


for  the  years  1891  to  1896,  inclusive,  have 
not  been  paid,  we  are  of  the  opinion  he  was 
justified  in  refusing  to  certify  as  requested. 
We  are  unable  to  concur  in  the  view  that 
the  registration  of  titles  under  the  so-called 
Torrens  system  enlarges  the  powers  of  the 
county  auditor.  The  auditor  was  not  a 
party  to  such  proceedings,  and,  independent 
of  the  question  whether  the  same  added  to 
the  rights  of  appellant,  such  registration 
did  not  operate  to  change  the  records  of 
his  office." 

WReed  v.  Siddall  (1903)  89  Minn.  417, 
95  N.  W.  303,  the  statute  providing  that 
"any  person  having  an  interest  in  or  lien 
upon  the  land  who  has  not  been  actually 
served  with  process  or  notified  of  the  filing 
of  the  application  or  the  pendency  thereof 
may  at  any  time  within  sixty  days  after 
the  entry  of  such  decree,  and  not  after- 
wards, appear  and  file  his  sworn  answer  to 
such   application,  .     provided,   how- 

ever, that  such  person  had  no  notice  or  in- 
formation of  the  filing  of  such  application 
or  the  pendency  of  the  proceeding  during 
the  pendency  thereof,  or  until  within  three 
months  of  the  time  of  the  filing  of  such 
answer,  which  facts  shall  be  made  to  ap- 
pear before  answering  by  the  aflSdavit  of 
the  person  answering  or  the  afiidavit  of 
someone  in  his  behalf  having  knowledge  of 
the  facts." 

84(Kiiui.)    Ibid. 
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titles,  as,  nnder  the  Torrens  system,  the 
register  of  deeds  is  the  registrar  of  ti- 
tles.«» 

It  has  been  held  that  where  a  title  had 
been  registered  in  the  applicant,  the  de- 
cree stating  that  the  premises  were  in 
possession  of  another  under  a  contract  of 
purchase,  and  lienors  were  allowed,  un- 
der the  sixty-day  statute,  to  come  in  and 
claim  mechanics'  liens,  that  the  per- 
son in  {Mssession  could  not  appeal 
from  an  order  of  the  court  deny- 
ing him  leave  to  contest  the  liens,  as 
such  an  order  was  discretionary,  although 
in  the  registration  proceeding  the  ap- 
plicant had  stipulated  that  such  possessor 
should  have  such  leave." 

"Bound  liy  the  decree." 

Persons  desiring  to  file  a  mechanics' 
lien  on  property  which  is  afterwards  reg- 
istered, but  who,  by  mistake,  file  on  other 
property,  and  who  are  not  named  in  the 
registration  proceedings,  are  bound  by 
the  decree  of  registration  in  favor  of  an 
applicant,  who  knew  nothing  of  the  al- 
leged Hen,  and  consequently  they  cannot 
take  advantage  of  a  statute  excluding 
persons  "bound  by  the  decree." " 

I.  Fraud. 

While  the  statutes  in  general  make  cer- 
tain express  exceptions  in  case  of  fraud, 
it  has  been  held  that  such  express  excep- 
tions are  not  necessary  to  sustain  an 
attack  based  on  fraud.  Thus  it  has  been 
held  in  Minnesota  that  a  decree  of  regis- 
tration under  the  Torrens  law  could  be ' 


attacked  on  the  ground  that  it  was  ob- 
tained by  fraud  although  the  statute 
contained  no  express  exception  in  favor 
of  the  owner  of  the  land  which  had  been 
fraudulently  registered  in  the  name  of 
such  other  person,  as  the  legislature 
could  not  be  deemed  to  have  left  the  true 
owner  in  such  case  with  only  his  right 
of  action  against  the  person  who  had 
defrauded  him  and  the  claim  upon  the 
assurance  fund  provided  by  the  statute.'* 
The  court  considered  that  the  act  made 
the  general  statutes  relating  to  the  vacat- 
ing and  opening  of  ordinary  judgments 
inapplieable,  and  that  the  person  who 
sought  equitable  relief  must  proceed 
promptly  after  notice  of  the  fraud,  but 
that  the  matter  was  governed  by  general 
equitable  considerations,  and  that  the 
person  so  seeking  was,  of  course,  subject 
to  all  the  restrictions  and  exceptions  ap- 
plicable in  proceedings  in  equity;  that 
the  sixty-day  limitation  contained  in  the 
act  had  no  application;  and  that  if  the 
defrauded  party  was  not  guilty  of  laches 
he  might  attack  the  decree  on  the  ground 
that  it  was  obtained  by  fraud,  so  long  as 
the  land  stood  registered  in  the  name  of 
the  party  who  was  guilty  of  the  fraud.** 
Thus,  where  the  name  of  a  claimant  is 
known  to  an  applicant,  either  from  the 
report  of  the  examiner  or  from  other 
sources,  the  summons  cannot  be  served  on 
such  claimant  by  publication  unless  his 
name  appears  in  the  summons,  as  he  is 
not  an  "unknown  party,"  the  concealment 
of  his  claim  is  a  fraud  on  the  court,  and 


*s  (Minn.)  Ibid. 

«« Reed  v.  Siddall  (Minn.)  supra,  where, 
after  a  title  had  been  registered  in  favor 
of  an  applicant,  the  decree  stating  that  one 
S.,  who  was  a  party,  was  in  posgession 
under  a  contract  of  purchase,  certain  lien- 
ors, under  the  sixty-day  clause,  were  per- 
mitted to  come  in  and  make  claims  for 
mechanics',  etc.,  liens  upon  the  property, 
and  it  was  held  that  the  application  of  S.  to 
come  in  and  contest  the  liens  was  within  the 
discretion  of  the  court,  and  that  the  court 
having  denied  it,  he  had  no  claim  to  appeal, 
and  that  it  was  immaterial  that  S.  had  an 
understanding  with  the  original  applicant 
that  S.  should  have  a  house  built  on  the 
premises  by  a  third  person  (with  whom 
the  lien  claimants  contracted),  and  that, 
on  paying  for  the  property,  he  should  re- 
ceive a  deed  for  the  same,  and  that  a  stip- 
ulation was  filed  in  the  proceedings  by  the 
applicant,  to  the  effect  that  if  the  decree 
was  opened  for  the  lienors,  S.  should  be 
permittpd  to  come  in  and  defend  against 
them.  It  is  stated  in  the  opinion  that  S. 
claimed  that  he  had  no  notice  of  any  lien 
claims  upon  the  property  until  a  certain 
date;  but  whether  this  date  was  before  or 
after  the  decree  does  not  appear. 
L.R.A.1916D 


«  Doyle  V.  Wagner  (1909)  108  Minn.  443, 
122  N.  W.  316,  holding  that  such  per- 
sons could  not  take  advantage  of  the  pro- 
vision in  the  statute  which  declared  that 
"no  action  or  proceeding  for  the  enforce- 
ment or  foreclosure  of  any  lien  or  charge 
upon  or  against  registered  land,  in  exist- 
ence at  the  date  of  any  original  decree  of 
registration  hereafter  entered,  and  which 
is  not  recognized  and  established  by  such 
decree,  shall  be  maintained,  unless  such 
action  or  proceeding  is  commenced  within 
six  months  from  the  date  of  such  original 
decree.  No  such  action  or  proceedings  shall 
be  commenced  by  any  person  who  is  bound 
by  the  decree." 

ISBaart  v.  Martin  (1906)  99  Minn.  197, 
116  Am.  St.  Rep.  394,  108  N.  W.  945,  where 
the  registered  owner,  who  was  subsequent 
to  the  first  registered  owner,  was  a  party 
to  the  fraud  of  such  first  registered  owner. 
The  court  states  that  the  only  Torrens 
statutes  which  make  no  express  exceptions 
in  cases  of  fraud  are  those  of  Minnesota 
and  the  Fiji  Islands  and  the  Colorado  stat- 
ute, which  is  based  upon  the  Minnesota 
statute,  and  it  reviews  the  statutes  gener- 
allv  as  to  fraud. 

as  (Minn.)  Ibid. 
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the  decree  therein  entered  is,  as  to  him, 
of  no  force  and  eflfect." 

But  a  purchaser  in  good  faith  for  a 
vahiable  consideration,  without  notice, 
who  relies  on  the  r^stration  proceed- 
ings, will  be  protected  where  the  fraud  or 
want  of  jurisdiction  does  not  appear 
from  the  judg:ment  or  the  proceedings.** 
Such  a  decision  seems  to  leave  the  inno- 
cent holder  where  he  was  before  the  Tor- 
res s  law,  for  it  seems  he  must  examine 
the  proceedings  for  registration.  Thus, 
the  court  in  the  case  last  cited  says: 
"Where  the  decree  is  procured  by  fraud, 
actual  or  constmctive,  as  where  claimants 
known  to  the  applicant  are  not  named  as 
parties  or  served  in  the  proceedings,  it 
does  not  bind  the  claimants  so  omitted. 


If  the  want  of  jurisdiction  due  to  the 
failure  to  serve  known  claimants  appears 
affirmatively  from  the  judgment  roll  it- 
self, the  judgment  is  void  as  against  such 
claimants  and  may  be  attacked  collateral- 
ly. Riley  v.  Pearson,  supra.  But  where 
neither  in  the  proceedings  themselves 
nor  by  the  records  the  existence  of  an  un- 
named claimant  is  shown,  though  the 
applicant  knows  that  there  is  such  a 
claimant,  the  want  of  jurisdiction  does 
not  appear  from  the  judgment  roll  itself, 
and  the  decree  is  not  subject  to  collateral 
attack." 

A  number  of  cases  have  arisen  under 
the  exception  of  fraud  in  §  38  of  the 
Philippine  act.** 

In  order  to  apply  under  §  38  for  a 


so  (Uinn.)  Ibid.;  Rilet  v.  Peabson,  ante, 
7. 

A  person  who  is  misdescribed  In  the 
summons  knowingly,  as  bearing  her  former 
husband's  name  when  she  has  been  remar- 
ried, who  for  many  years  has  resided  out 
of  the  state,  no  pergonal  service  being  made 
upon  lier,  and  she  in  no  way  appearing  in 
the  proceedings,  is  not  estopped  by  the 
decree  from  obtaining  relief  against  a  per- 
son to  whom  that  decree  has  adjudged  title. 
Arnold  v.  Smith  (lfll3)  121  Minn.  116,  140 
N.  W.  748;  the  court  referring  to  Riley  v. 
Pearson,  and  saying:  "Mr.  Justice  Bwm 
has  recently  delivered  an  opinion  upon  a 
kindred  question  in  Riley  v.  Pearson,  and 
the  reasoning  of  that  case  is  applicable 
here,  as  is  also  that  of  Baart  v.  Martin 
(Minn.)  supra.  The  essence  of  these  de- 
cisions Is  that  failure  tp  name  a  known 
party  defendant  in  published  service  is  a 
fraud  upon  the  court,  which  vitiates  the 
judgiTient  as  to  such  party  on  collateral 
attack.  This  court  adheres  to  the  rule 
that,  in  cases  where  there  is  no  personal 
service,  care  must  be  taken  to  name  the 
defendant  correctly,  and  we  have  held  that 
the  use  of  a  wrong  initial  will  prevent  the 
acquisition  of  jurisdiction  over  the  real 
partv  defendant." 

»1  Henry  v.  White  (1913)  123  Minn.  183, 
143  N.  W.  324,  where  an  applicant,  after 
having  made  an  unrecorded  mortgage,  ap- 
plies to  register  his  title,  and  fraudulently 
omits  to  mention  the  mortgage,  or  to  make 
the  mortgagee  a  party,  and  the  decree  is 
entered  without  mention  of  the  mortgage, 
and  thereafter  the  applicant  conveys  the 
property  for  a  valuable  consideration  to  a 
purchaser,  who  relies  on  the  registration 
proceedings,  and  has  no  notice  or  knowl- 
edge of  the  mortgage,  such  purchaser 
obtains  a  good  title  as  against  the  mort- 
gagee. The  court  referred  to  the  fact  that 
in  Riley  v.  Peabson,  ante,  7,  tiie  fact  that 
known  claimants  were  omitted  appeared 
from  the  judgment  roll  itself  as  well  as 
from  the  records  in  the  office  of  the  register 
of  deeds,  and  there  was  no  question  of 
innocent  purchaser  in  that  case;  and  the 
court  continued  and  said:  "In  Riley  v. 
L.R.A.1916D. 


PbabsoIt,  the  fact  that  known  claimants 
were  omitted  appeared  from  the  judgment 
roll  itself,  as  well  as  from  the  records  in 
the  office  of  the  register  of  deeds.  No  ques- 
tion of  innocent  purchaser  was  involved  in 
that  ease.  It  may  be  correct,  though  we 
do  not  so  decide,  that  a  decree  that  is  void 
and  subject  to  collateral  attack  would  not 
be  validated  by  a  transfer  of  the  title  to  a 
purchaser,  though  he  paid  a  valuable  con- 
sideration and  had  no  actual  notice  of  the 
facts  which  made  the  decree  void.  But 
where,  as  in  the  instant  case,  the  fraud  or 
want  of  jurisdiction  does  not  appear  from 
the  judgment  or  the  proceedings,  and  where 
such  proceedings  are  absolutely  regular  on 
their  face,  one  who  purchases  from  the 
registered  owner  for  a  valuable  considera- 
tion, in  reliance  upon  the  judgment,  and 
without  notice  or  anything  to  put  him  on 
inquiry,  takes  the  title  free  from  all 
^encumbrances  and  adverse  claims,  except- 
ing only  such  estates,  mortgages,  liens, 
charges,  and  interests,  as  may  be  noted  in 
the  last  certificate  of  title  in  the  office  of 
the  registrar.'     Rev.  Laws  1905,  §  3393." 

3»  Section  38  of  the  act  (No.  496)  pro- 
vides that  a  decree  of  registration  shall  be 
subject,  however,  "to  the  right  of  any  per- 
son deprived  of  land  or  of  any  estate  or 
interest  therein  by  decree  of  registration 
obtained  by  fraud  to  file  in  the  court  of 
land  registration  a  petition  for  review 
within  one  year  after  entry  of  the  decree, 
provided  no  innocent  purchaser  for  value 
has  acquired  an  interest." 

Thus,  the  real  owner  may,  within  one 
year,  review  the  decree  provided  no  inno- 
cent purchaser  for  value  has  acquired  an 
interest,  when  the  decree  of  registration 
has  been  obtained  by  fraud.  Salva  v.  Sal- 
vador (1910)  18  Philippine,  193,  where  the 
court  found  that,  on  the  evidence,  the  orig- 
inal applicant  had  acted  with  fraud. 

Where,  within  a  year  after  decree  of 
registration,  the  opponent  asked  to  have 
the  judgment  reconsidered  on  the  ground 
that  the  applicant  had  maliciously  made 
no  mention  of  the  petitioners  as  occupants 
of  the  property,  and  on  the  hearing  it  ap- 
peared that  the  opponents  were  in  posses- 
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review  -within  one  year  on  the  ground  of 
fraud,  two  things  are  necessary:  First, 
th«  applicant  must  have  an  estate  or  in- 
terest in  the  land;  and,  second,  must 
show  fraud.  Mere  claim  of  ownership  is 
not  snfiScient,  and  fraud  alone  is  not 
sufficient.** 

It  has  been  held  that  the  occupant  of 
the  land  is  not  entitled  to  open  »  decree 
where  he  has  not  been  named  in  the  pro- 
ceedings, where,  notwithstanding  that 
the  statute  requires  that  the  application 
should  name  the  occupant,  those  apply- 
ing had  omitted  the  occupant  because 
they  honestly  believed  that  he  occupied 
the  land  simply  as  their  tenant,  and  that 
it  was  unnecessary  to  name  him.**  It 
will  be  observed  that  the  court  in  this 
ease  takes  a  different  view  of  "fraud" 
from  the  Minnesota  court,  and  that  the 
result  would  seem  to  be  perilous  for  the 
real  owner. 


The  year  under  §  38  within  which  the 
decree  obtained  by  fraud  may  be  re- 
viewed provided  no  innocent  purchaser 
for  value  has  acquired  an  interest  begins 
to  run  from  the  time  of  the  entry  of  the 
final  decree  on  an  appeal.** 

The  Massachusetts  certificate  of  title 
is  no  defense  to  a  bill  in  equity  by  an  as- 
signee in  bankruptcy,  alleging  fraud  as 
against  creditors,  and  seeking  a  convey- 
ance from  one  who  is  not  a  holder  in 
good  faith  for  value." 

m.    Registry  aa  transfer, 

"The  act  of  registration  is  the  opera- 
tive act  to  convey  title."*'  After  the  title 
has  been  registered,  a  deed  or  mortgage 
by  the  owner  does  not  pass  the  title, 
which  is  only  passed  by  the  act  of  regis- 
tration itself;  consequently  the  giving  of 
a  deed  or  mortgage  by  the  registered 
owner  will  be  of  no  effect  if  snbsequent- 


sion  of  some  part  of  the  premises,  and 
there  was  some  question,  it  seems,  as  to 
when  their  possession  began,  the  court 
ordered  a  survey  and  directed  that  the 
original  applicant  should  have  a  judgment 
registering  title  excluding  "the  portions  of 
land  owned  by  the  opponents."  Cruz  v. 
De  Leon  (1912)  21  PhiUppine,  199.  It 
seems  that  the  land  "owned"  was  the  land 
of  which  the  opponents  were  in  possession, 
and  had  been,  and  their  predecessors  before 
them,  for  more  than  ten  years.  The  court 
did  not  discuss  the  question  of  fraud,  but 
it  eeems,  must  Iiave  allowed  the  reconsider- 
ation on  that  ground. 

But  upon  an  application  to  set  aside  a 
decree  of  registration  on  the  groimd  that 
the  person  rc^stered  committed  a  fraud 
upon  the  movers  when  alleging  in  his  peti- 
tion that  no  other  person,  with  the  excep- 
tion of  the  applicant,  claimed  any  interest 
in  the  land  sought  to  be  registered,  where 
the  movers  had  not  been  in  possession, 
their  interest  in  the  lands  being  based  en- 
tirely upon  the  fact  of  their  having  culti- 
vated them,  in  holding  that  there  was  no 
proof  of  fraud,  the  court  pointed  out  that 
the  applicant  was  without  the  means  of 
knowledge  which  he  would  have  possessed 
had  the  moving  parties  been  hving  upon  the 
property;  but  the  court  considered  that  the 
chiim  was  without  any  legal  foundation  at 
alL  Lermay  Martinez  v.  Antonio  (1906)  6 
Philippine,  236. 

In  De  Guzman  v.  Ortiz  (1909)  12  Philip- 
pine, 701,  the  court  refused  to  interfere 
with  a  decree  denying  a  review  of  the  case 
where  the  person  asking  such  review  had 
not  proved  nor  attempted  to  prove  any 
ownership  or  real  right,  and  held  that  her 
daim  of  fraud  in  tliat  she  was  not  cited  to 
appear  fell  to  the  ground  where  it  was 
shown  that  her  son,  who  occupied  the  same 
house  with  her,  was  made  a  party,  and  that 
the  applicant  had  mentioned  her  as  one  of 
the  persons  who  was  living  on  the  land, 
LJI.A.1916D. 


that  the  land  was  so  small  that  she  must 
have  seen  the  notice  posted  thereon  by  the 
sheriff,  together  with  another  reason,  possi- 
bly conclusive,  which  is  not  clearly  stated. 

•SBroce  y  Apurado  v.  Apurado  (1914)  26 
PhiUppine,  681. 

»*Grey  Alba  v.  De  la  Cruz  (1910)  17 
Philippine,  49. 

46  Broce  y  Apurado  v.  Apurado  (Philip- 
pine) supra,  the  court  pointing  out  that  the 
statute  further  provided  that  no  certiiicates 
of  title  shall  be  issued  until  after  the  ex- 
piration of  the  period  for  perfecting  a  bill 
of  exceptions  for  filing,  showing  that  the 
certificate  of  registration  which  concludes 
the  whole  matter  and  is  the  "execution"  of 
the  judgment  of  registration  shall  not  be 
issued  tmtil  the  time  for  appeal  has  elapsed, 
there  being  a  further  provision  that  "at 
the  end  of  the  proceedings  on  appeal,  the 
clerk  of  the  appellate  court  in  which  final 
decision  was  made  shall  certify  to  the  court 
of  land  registration  the  final  decision  on 
the  appeal,  and  the  court  of  land  registra- 
tion shall  enter  the  final  decree  iu  the  case, 
in  accordance  with  the  certificate  of  the 
clerk  of  the  appellate  court  in  which  final 
decision  was  made." 

88  Morris  v.  Small  (1908)  160  Fed.  142, 
where  the  court  pointed  out  that  the  Massa- 
chusetts statute  declared  that  the  proceed- 
ings were  proceedings  in  rem,  while  the 
action  in  question  was  a  bill  in  equity,  that 
is,  a  suit  in  personam,  and  referred  to  a 
number  of  the  sections  of  the  Massachu- 
setts statute,  including  §  54,  providing  that 
"in  all  cases  of  registration  which  are  pro- 
cured by  fraud,  the  owner  may  pursue  all 
his  legal  and  equitable  remedies  against  the 
parties  to  such  fraud,  without  prejudice, 
however,  to  the  rights  of  any  innocent 
holder  for  value  of  a  certificate  of  title." 

W  Tyler  v.  Judges  of  Ct.  of  Registration 
(1900)  175  Mass.  71,  51  L.RA.  433,  55  N.  E. 
812. 
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ly  he  gives  another  mortgage  to  a  third 
party,  which  is  duly  registered  before 
the  mortgage  or  deed  first  given.** 

It  has  been  held  in  the  Philippines  that 
an  attachment  duly  entered  upon  the 
register  against  the  grantor  of  a  deed 
after  the  deed  was  given,  but  before  it 
was  roistered,  was  prior  to  the  deed,  as 
it  was  the  act  of  r^istration  which 
passed  the  title." 

n.  Aaauranee  fund. 

Most  of  the  acts  provide  for  an  assur- 
ance fund,*"  and  require  from  an  appli- 
cant for  new  registration  a  payment 
usually  of  A  of  1  per  cent  for  such 
f und.^  This  fund  is,  in  general,  for  the 
indemnity  of  those  who  lose  their  prop- 
erty through  fraud  or  error,  and  who  are 
without  other  means  of  redress. 

A  purchaser  in  good  faith,  for  a  val- 
uable consideration,  from  the  owner  of 
the  registered  title,  who  has  registered 
his  transfer  and  taken  out  a  certificate  of 
title  in  himself  without  notice  or  knowl- 
edge of  any  defect,  has  a  cause  of  ac- 
tion against  the  county  treasurer  for  the 


value  of  the  land,  where  his  grantor's 
title  rested  upon  a  tax  title  based  on 
taxes  assessed  against  the  land  when  it 
belonged  to  the  United  States,  under  the 
statute  providing  that  "any  person  who, 
without  negligence  on  his  part,  sustains 
any  loss  or  damage  by  reason  of  any 
omission,  mistake  or  misfeasance  of  the 
registrar-  or  his  deputy,  or  of  any  ex- 
aminer or  of  any  clerk  of  court,  or  of  his 
deputy,  in  the  performance  of  their  re- 
spective duties  under  this  law,  .  .  . 
may  institute  an  action  in  the  district 
court  to  recover  compensation  out  of  the 
assurance  fund  for  such  loss  or  damage ;" 
that  in  such  actions  "the  county  treas- 
urer, in  his  official  capacity,  shall  be  the 
sole  defendant;"  and  that  the  examiner, 
among  other  things,  "shall  search  all 
public  records,  and  fully  investigate  all 
facts  pertaining  to  the  title  which  may 
be  brought  to  his  notice,  and  shall  file  in 
a  case  a  full  report  thereof,  together 
with  his  opinion  upon  the  title."  ** 

The  case  arose  upon  a  demurrer,  and 
the  court  stated  that  it  was  sufficient 
upon  the  question  of  negligence  to  say 


3>  Brace  v.  Superior  Land  Co.  (1011)  65 
Wash.  681,  118  Pac.  910,  where  the  statute 
provided:  "No  voluntary  instrument  of 
conveyance,  except  a  will  and  a  lease,  for  a 
term  not  exceeding  three  years,  purporting 
to  convey  or  affect  registered  land,  shaU 
take  efTect  as  a  conveyance,  or  bind  the 
land;  but  shall  operate  only  as  a  contract 
between  the  parties,  and  as  evidence  of  the 
authority  to  the  registrar  of  titles  to  make 
'  registration.  The  act  of  registration  shall 
be  the  operative  act  to  convey  or  affect  the 
land."  In  that  case  the  holder  of  a  mort- 
gage was  named  in  the  proceedings  for 
registration,  but  by  mistake  this  mortgage 
was  omitted  from  the  decree  and  from  the 
registered  certificate.  Subsequently  the 
registered  owner  made  a  deed  to  a  third 
party  which  was  in  law  a  mortgage,  and 
delivered  his  duplicate  cortifioates  of  regis- 
tration to  such  third  party,  who,  however, 
was  unable  to  get  his  mortgage  or  his  deed 
registered  because  the  taxes  had  not  been 
paid.  Thereafter  the  registered  owner  pro- 
cured the  temporary  delivery  of  the  certifi- 
cate to  a  third  party  from  whom  he  wished 
a  loan,  and  while  in  the  possession  of  such 
third  party  the  omission  of  the  old  mort- 
gage was  discovered,  and  a  new  mortgage 
was  given  by  the  registered  owner  to  the 
old  mortgagee,  who  thereupon  paid  the  back 
taxes  and  registered  the  new  mortgage. 
And  it  was  held  that  the  new  mortgagee, 
by  virtue  of  this  new  mortgage,  given  be- 
cause her  old  mortgage  had  been  omitted  by 
mistake  from  the  registration  certificate 
and  decree,  had  a  prior  lien  to  the  person 
who  had  the  unregistered  deed.  The  deci- 
sion of  the  court  seems  mainly  grounded  on 
the  fact  that  the  person  who  had  the  unreg- 
istered deed  was  not  a  purchaser  in  good 
L.R.A.1916D. 


faith,  for  the  reason  that  he  could  not  be 
a  purchaser  at  all  imder  the  statute  until 
his  deed  was  registered.  It  does  not  seem 
necessarily  to  rest  the  decision  upon  the 
fact  that  the  old  mortgagee  had  given  and 
paid  additional  money,  namely,  the  taxes, 
but  points  this  out  as  an  equitable  consider- 
ation. And  also  points  out  that  the  orig- 
inal old  mortgage  was  given  for  the  pur- 
chase price  of  the  property  (the  court 
declined  to  pass  on  the  constitutionality  of 
the  act,  as  not  involved  in  the  decision). 

8»Buzon  V.  Licauco  (1909)  13  Philippine, 
354,  where  the  statute  provided  that  '"no 
deed,  mortgage,  lease,  or  other  voluntary 
instrument,  except  a  will,  purporting  to 
convey  or  affect  registered  land,  shall  take 
effect  as  a  conveyance  or  bind  the  land,  but 
shall  operate  only  .  as  a  contract  between 
the  parties,  and  as  evidence  of  authority  to 
the  clerk  or  register  of  deeds  to  make  regis- 
tration,"— the  act  of  registration  being  "the 
operative  act  to  convey  and  affect  the  land." 

**  There  is  none  provided  for  in  the  Cali- 
fornia act  of  1897. 

*i  See  the  various  statutes. 

It  has  been  held  in  the  Philippines  that  a 
person  receiving  a  patent  from  the  govern- 
ment to  a  mineral  claim,  which  requires 
registration  to  make  it  effective,  can  only 
have  the  same  registered  by  the  payment 
of  the  A  of  1  per  cent  for  the  assurance 
fund,  as  in  ordinary  cases.  Loewenstein  v. 
Page  (1910)  16  Philippine,  84. 

«  Shevlin-Mathieu  Lumber  Co.  v.  Fogarty 
(1915)  130  Minn.  456.  153  N.  W.  871,  where 
it  is  pointed  out  that  the  United  States  is 
the  source  of  all  titles  in  Minnesota,  and 
that  the  tax  was  assessed  before  title  had 
been  devested  from  the  United  States. 
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that  the  oomplaint  did  not  disclose  affirm- 
atively that  the  plaintiff  was  guilty  of 
negligence,  as  purchasing  the  land  in  ze- 
lianee  upon  the  certificate  of  title,  and 
without  making  an  indq>endent  investi- 
gation of  the  title,  is  not  sufficient  to  es- 
tablish negligence,  as  the  plaintiff  had 
the  right  to  rely  upon  the  certificate  as 
evidence  that  the  holder  thereof  pos- 
sessed a  title  entitled  to  registration. 
It  was  objected  that  the  statute  did  not 
undertake  to  insure  the  title  against 
rights  arising  or  existing  under  the  laws 
or  Constitution  of  the  United  States, 
where  it  provided  that  every  person  re- 
ceiving a  certificate,  etc.,  should  hold 
the  same  free  from  all  encumbrances  and 
adverse  claims  except,  among  other 
things,  "liens,  claims  or  rights  arising  or 
existing  under  the  laws  or  the  Constitu- 
tion of  the  United  States,  which  this 
state  cannot  require  to  appear  of  record." 
The  court  said:  "It  is  not  within  the 
power  of  the  state  to  bar  the  rights  of 
the  United  States,  and  the  registration 
proceedings  do  not  purport  to  bar  such 
rights.  But  the  purpose  of  the  registra- 
tion act  is  to  insure  to  the  one  to  whom 
a  certificate  of  title  is  issued,  and  to  his 
vendees,  an  absolutely  perfect  and  inde- 
feasible title  free  from  all  claims  of 
every  kind  and  nature  except  those  ex- 
pressly noted  upon  the  certificate,  and 
to  put  such  title  beyond  attack.  A  sub- 
sequent purchaser  has  the  right  to  rely 
npon  such  certificate  as  an  assurance 
that  the  court  which  decreed  its  issuance 
bad  jurisdiction  of  the  subject-matter  of 
the  title,  and  that  the  holder  thereof  pos- 
sesses a  title  which  the  law  authorized  to 
be  registered.    If  this  be  not  true,  if  the 


court  in  fact  had  no  jurisdiction  to  ren- 
der the  decree  for  the  reason  that  the 
land  still  belonged  to  the  United  States, 
and  if  the  fact  that  the  United  States  had 
not  parted  with  its  title  was  not  ascer- 
tained and  reported  by  the  examiner,  the 
purchaser  sustains  a  loss  by  reason  of 
the  neglect  of  the  examiner  which  enti- 
tles him  to  reimbursement  out  of  the  as- 
surance fund  under  §  6943,  Gen.  Stat. 
1913."*» 

o.  Mi»cellaneo%is. 

The  notice  of  six  months  provided  for 
within  which  claims  for  private  lands 
must  be  presented  to  the  land  court  for 
registration  when  the  President  has 
taken  land  for  naval  or  military  pur- 
poses does  not  begin  to  run  as  to  persons 
living  upon  or  in  visible  possession  of  the 
land,  until  the  notice  is  served  upon  them 
personally;  and  as  to  that  class,  it  is  of 
no  consequence  when  the  notice  is  pub- 
lished or  when  it  was  posted.**  Certain 
miscellaneous  cases  are  referred  to  in 
the  notes.** 

ir.  Foreign   decMons   of   general   in- 
terest. 

a.    In  general. 

These  cases  are  from  British  posses- 
sions and  from  England.  The  statutes 
vary  much  even  in  Australia,  the  home  of 
the  Torrens  law,  and  have  been  greatly 
amended  and  changed  in  the  various  jur- 
isdictions from  time  to  time.  For  ex- 
ample, a  recent  book  on  the  system  in 
Canada  only  assumes  to  deal  at  length 
with  the  acts  of  a  few  of  the  Canadian 
provinces  (Thorn,  1912),  though  not  con- 
fined   to   them.     The   cases   that    have 


4*  (Mian.)  Ibid. 

MLagariza  v.  Commanding  General  (1012) 
22  PUbppine^  297. 

46  It  was  held  in  Re  Lewers  &  Cooke 
(1908)  18  Haw.  625,  that  the  petitioner,  in 
seeking  to  register  a  title  depending  upon 
an  unexecuted  equitable  decree  in  another 
natter,  was,  "as  against  the  holder  of  the 
outstanding  legal  title,  in  the  same  position 
as  a  party  asking  the  aid  of  tlie  court  of 
chancery  in  executing  a  former  decree;  and 
it  is  well  established  that  he  must  take  the 
risk  of  opening  up  such  decree  for  re-exam- 
ination." Quoted  and  followed  on  an  appeal 
to  the  Supreme  Court  of  the  United  States 
in  (1911)  222  U.  S.  285,  56  L.  ed.  202,  32 
Sup.  Ct.  Rep.  94. 

Where  a  club  or  association  not  having 
any  existence  as  a  legal  entity  agreed  to 
have  the  tiMe  to  the  propertr  placed  in  the 
name  of  one  of  its  members,  which  was 
done,  and  he  collected  rents,  and  failed  to 
account  therefor,  and  further  claimed,  upon 
proceedings  to  make  him  account,  that  he 
had  title  to  the  property,  and  that  he  had 
L.R.A.191SD. 


bought  it  with  his  own  funds,  the  court  de- 
creed a  conveyance  by  him  of  the  property, 
and  that  he  must  account.  Uy  Aloe  v.  Cbo 
Jan  Ling  (1911)  19  PhiUppine,  202. 

In  view  of  the  first  headnote  in  Broce  v. 
Broce  (1905)  4  Philippine,  611,  it  may  be 
noted  that  the  certificate  of  land  registra- 
tion there  referred  to  was  under  the  Spanish 
law,  and  prior  to  the  Philippine  act  of  1902. 
So,  the  case  of  Veguillas  v.  Jaucian  (1013) 
25  Philippine,  315,  seems  to  have  related  to 
the  old  form  of  registration,  and  not  to  the 
new. 

It  may  he  noted  that  there  was  probably 
a  question  of  jurisdiction  in  Lerma  y 
Martinez  v.  Antonio  (1906)  6  Philippine, 
236,  but  the  case  is  not  fully  reported  in 
regard  to  it;  also  that  the  reported  facts 
are  insufficient  to  the  full  understanding  of 
Pollard  V.  Burchard  (1908)  199  Mass.  376, 
85  N.  E.  444,  holding  that  the  same  parties 
on  a  subsequent  application  were  not 
estopped  by  the  prior  adjudication  as  to 
lands  not  included  therein^ 
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arisen  under  these  foreign  statutes  are 
very  numerous.  Over  twenty  years  ago 
a  volume  was  written  on  the  Victorian 
act  of  1890  (Duffy  &  Eagleson,  1895) 
although  it  cites  cases  from  other  colon- 
ies. 

There  are  numerous  cases  in  which  the 
registration  of  title  questions  are  com- 
plicated by  intricate  statutes  relating  to 
Crown  grants  or  mining  leases,'  native 
land  acts,  and  the  like,  to  such  an  extent 
as  to  render  them  of  little  value  beyond 
the  jurisdiction.  There  are  many  other 
eases  dealing  with  registration  matters 
of  importance  which  also  depend  to  such 
an  extent  upon  the  varying  local  statutes 
as  to  be  of  little  general  value;  such,  for 
example,  as  those  dealing  with  caveats, 
injunctions,  etc.  There  have  been  also, 
of  course  many  cases  of  local  importance 
which  are  of  no  present  practical  use  in 
view  of  amendments  to  or  changes  in  the 
statute. 

The  selection  of  subjects  as  of  general 
importance  or  interest  is,  of  course, 
wholly  arbitrary,  and  is  not  to  be  taken 
as  meaning  that  the  subjects  excluded 
may  not  be  of  interest  and  value  to  those 
desiring  to  make  a  study  of  the  general 
subject. 

b.  Adverse  possessors. 

Adverse  possession  under  these  acts 
may  be  viewed  (1)  as  a  mere  protection, 


and  (2)  as  giving  the  right  to  register 

title. 

Aa  mere  protectioa. 

The  rights  of  one  in  adverse  possession, 
not  heard  at  the  time  of  the  granting  of  a 
certificate  of  title  to  another,  are  not,  in 
general,  disturbed  by  such  certificate. 

Thus,  under  the  Victoria  statute  mak- 
ing the  land  included  in  a  certificate  or 
roistered  instrument  subject  "to  any 
rights  subsisting  under  any  adverse  p><>s- 
session  of  such  land,"  the  person  in  pos- 
session, when  sued  in  ejectment  by  the 
holder  of  a  certificate  of  title,  may  show 
that  he  has  been  in  possession  for  the 
statutory  period.** 

So,  where  a  purchaser  from  a  regis- 
tered proprietor  went  into  possession  and 
later  registered  his  title  and  received  a 
certificate  for  another  piece  of  land,  ow- 
ing to  a  mistake  of  roads  (probably  by 
the  title  office),  others  who  later  got  a 
certificate  for  the  land  bought  by  the 
first  purchaser  could  not  oust  him,  his 
possession  havi:^  been  long  enough  to 
make  a  title.*' 

A  person  who  has  a  good  title  by  ad- 
verse possession  may  restrain  an  appli- 
cant who  applies  to  have  the  land 
brought  under  the  act.*' 

Similarly,  under  the  South  Australia 
act,*®  protection  was  afforded  to  a  de- 
fendant "adversely  in  actual  occupation 
of  and  rightfully  entitled  to  such  land"  at 
the  time  of  the  plaintiff's  certifioate,  be- 
ing the  one  issued  on  first  bringing  the 


«Staughton  v.  Brown  (1875)  1  Vict. 
L.  R.  150,  Hunter,  Torrens  Title  Cases,  213 
(but  a  new  trial  was  ordered,  as  tbe  court 
was  not  satisfied  that  the  defendant's  evi- 
dence as  to  possession  was  sufHcient  to 
cover  all  of  the  land  claimed  by  him). 
'  Thus,  the  court  ordered  the  certificate  of 
title  of  a  corporation  to  be  delivered  up  to 
be  canceled,  where  the  corporation,  in  its 
application  to  have  land  brought  under  tlie 
act,  stated  that  the  possessor  was  only  a 
trespasser,  and  obtained  a  certificate,  and 
afterwards  failed  in  an  action  against  such 
possessor,  who  set  up  a  statutory  title  to 
the  land  by  length  of  possession.  Ex  parte 
Rigby  (1883)  0  Vict.  L.  R.  417,  Hunter, 
Torrens  Title  Cases,  439. 

47  Lake  v.  Jones  (1899)  15  Vict.  L.  R.  728. 

It  may  be  noted  that  in  Soiling  v. 
Broughton  [1893]  A.  C.  (Eng.)  656,  63  L.  J. 
P.  C.  N.  S.  21,  affirming  (1891)  12  N.  S.  W. 
L.  R.  189,  where  the  caveators  claimed 
under  a  possessory  title,  and  where  the  ap- 
plicant for  registration  showed  a  complete 
documentary  title,  and  proved  that  he  was 
in  possession  within  the  period  of  twenty 
years  before  the  commencement  of  the  pro- 
ceedings, that  the  burden  of  proof  was 
shifted,  and  it  lay  upon  the  caveators  to 
show  that  the  applicant's  original  title  had 
been  defeated. 

48Bethune  v.  Porteous  (1891)  14  Austr. 
L.R.A.1916U. 


L.  R.  265,  Hunter,  Torrens  Title  Cases,  553, 
overruling  Ex  parte  Brown  (1879)  5  Vict. 
L.  R.  5,  Hunter,  Torrens  Title  Cases,  381. 

So,  the  holder  of  the  equitable  title,  who 
has  been  in  possession  long  enough  to  ob- 
tain a  title  by  adverse  possession  of  the. 
premises,  may  properly  bring  an  action  to 
prevent  one  desiring  to  bring  land  under  the 
act  from  doing  so.  Hodgson  v.  Hunter 
(1872)  3  Vict.  Rep.  61,  3  Austr.  Jur.  13, 
Hunter,  Torrens  Title  Cases,  203,  holding 
that  in  such  action  the  owners  of  the  legal 
title  should  be  brought  in. 

4»  Act  of  1861,  §  134:  "Any  certificate  of 
title  issued  upon  the  first  bringing  of  land 
under  the  provisions  of  this  act,  and  every 
certificate  of  title  issued  in  respect  of  the 
same  land,  or  any  part  thereof,  to  any  per- 
son- claiming  or  deriving  title  under  or 
through  the  applicant  proprietor,  shall  be 
void,  as  against  the  title  of  any  person  ad- 
versely in  actual  occupation  of  and  right- 
fully entitled  to,  such  land,  or  any  part 
thereof  at  the  time  when  such  land  was  so 
brought  under  the  provision  of  this  act,  and 
continuing  in  such  occupation  at  the  time 
of  any  subsequent  certlAcate  of  title  being 
issued  in  respect  of  said  land;  but  every 
such  certificate  shall  be  valid  and  effectual 
as  against  the  title  of  any  other  person 
whomsoever." 
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land  under  the  act,  and  continuing 
therein,  and  whose  land  was,  by  mistake 
of  a  surveyor,  wrongtully  included  there- 
in." 

So,  a  certificate  is  void  as  a^^ainst  oc- 
cupation by  one  claiming  under  a  person 
deprived.* 

It  has  been  held  in  Alberta,  on  eject- 
ment by  the  registered  owner,  that  the 
defendant,  who  had  been  in  possession 
of  a  part  of  the  land  at  the  time  that  the 
land  was  brought  imder  the  act  by  the 
plaintiffs,  was  entitled  to  succeed  on  the 
ground  of  adverse  possession  under  §  44 
of  the  act,  providing  that  the  certifiicate 
of  title  should  be  conclusive  with  certain 
exceptions  "except  so  far  as  regards  any 
portion  of  land  by  wrong  description  of 
boundaries  or  parcels  included  in  such 
certificate  of  title."  * 

It  has  been  stated  that  in  Queensland 
the  profession  is  not  agreed  on  the  sub- 
ject.' 
Klskt  to  register. 

One  having  a  good  title  by  adverse 


possession  to  land  not  under  the  act  may 

have  his  title  registered  and  obtain  a 

certificate.* 

— Hcht  ••  MIBiiut  reglsterad  titles. 

Whether  one  claiming  land  by  adverse 
possession  may  have  his  title  registered 
as  against  a  registered  holder  is  con- 
sidered differently  in  different  jurisdic- 
tions. 

It  was  held  in  Victoria  that  the  regis- 
trar cannot  register  lands  on  the  applica- 
tion of  one  claiming  by  adverse  posses- 
sion, when  the  lands  are  already  regis- 
tered to  another;  *  but  this  is  otherwise 
under  the  act  of  1904.* 

Under  the  New  Zealand  act  a  title  can- 
not be  acquired  by  adverse  possession 
against  the  registered  proprietor.' 

But  it  has  been  held  that  there  was 
nothing  in  the  Honduras  act  inconsistent 
with  the  acquisition  of  a  title  by  adverse 
possession  against  the  registered  holder, 
which  commenced  subsequent  to  the  reg- 
istration.* 


MHallash  v.  Schutz  (1882)  16  Sonth 
Anstr.  L.  B.  120. 

1  Harvey  v.  Williams  (1883)  18  South 
Anstr.  L.  R.  8  (where  there  was  no  fraud). 

These  cases  would  seem  to  clarify  any 
obscurity  in  Wadham  v.  Buttle  (1879)  13 
South  Austr.  L.  R.  1,  where  one  suing  in 
ejectment  on  his  certificate,  less  than  two 
years  old,  was  opposed  by  the  claim  of  ad- 
verse possession  for  more  than  twenty 
years,  and  it  was  held  that  the  only  point 
was  whether  the  plaintiff  had  obtained  his 
certificate  by  fraud,  by  falsely  swearing 
that  there  was  then  no  adverse  possession; 
otherwise  his  certificate  would  be  conclu- 
sive. 

•  Harris  v.  Keith  (1811)  3  Alberta  L.  R. 
222,  16  West  L.  R.  433,  the  court  citing 
Belize  Estate  &  Produce  Co.  v.  Quilter 
[1897]  A.  C.  (Eng.)  3B7,  66  L.  J.  P.  C.  N. 
«.  53,  76  L.  T.  N.  S.  361. 

•  It  is  stated  in  Maltby  v.  Pang  See 
[1910]  St.  R.  Qd.  12,  that  "the  profession 
are  not  agreed  whether  adverse  posaeesion 
can  be  asserted  against  a  registered  title," 
and  that  the  editors  of  the  Queensland  real 
property  acts  apprehend  that  the  law  in 
Queensland  is  similar  "to  that  of  New 
South  Wales,  which  is,  that  adverse  posses- 
sion is  not  effective  against  the  registered 
proprietor  in  an  action  of  ejectment  by  him 
if  the  action  is  not  expressly  barred  against 
the  person  against  whom  the  action  is 
brought." 

«Re  Eaton  (1879)  1  Qd.  L.  J.  pt.  II.  p.  9; 
Rx  parte  Neill  (1897)  7  Qd.  L.  J.  155;  Brad- 
shaw  V.  Patterson  (1911)  4  Sask.  L.  R.  208, 
18  West  L.  R.  402. 

In  Re  Eaton  (Qd.)  supra,  it  was  held  that 
a  purchaser  after  twenty  years'  possession 
was  entitled  to  register  the  land  in  his 
name  where  he  had  bought  the  land  from  a 
Crown  grantee,  paid  the  money,  took  the 
L.R.A.1916D. 


Crown  grant  and  entered,  the  seller  having 
signed  no  transfer,  and  the  sale  note  which 
he  gave  having  been  lost,  and  the  seller 
having  disappeared  many  vears  before. 

In  Re  Anderton  (1908) -^Alberta,  L.  R. 
— ,  8  West.  L.  R.  319,  the  court  stated  that 
he  found  that  such  applications  were 
granted  in  different  states  of  Australia,  not 
only  those  whose  land  title  acts  contained 
special  clauses  dealing  with  the  rights  of 
persons  claiming  by  possession,  and  per- 
mitting them  to  secure  registration,  but 
also  in  those  states  whose  acts  "like  our 
own  do  not  contain  any  specific  reference  to 
the  question,"  and  that  the  applicant  came 
withm  the  statute;  but  the  court  declined- 
to  register  the  title  on  the  ground  that 
while  the  twelve  years'  possession  had  been 
sufficiently  shown,  it  was  not  shown  tlwt 
there  might  not  have  been  some  person 
against  whom  the  statute  did  not  begin  to 
nin;  that  is,  a  remainderman  or  reversioner, 
etc. 

»  Vict— Re  Allen  (1896)  22  Vict.  L.  R.  22. 

•  See  Marriott  v.  Hosken  (1911)  Vict. 
L.  R.  64;  Thomson  v.  Byrne,  11  Argus,  L.  R. 
(Current  Notes)  49;  Tregent  v.  Templeton 
(1014)   Vict.  L.  R.  613. 

7  In  Ex  parte  Campbell,  12  N.  Z.  Gas. 
L.  R.  484  (where  there  was  no  possession), 
it  was  held  that  the  statute  of  limitations 
could  not  run  against  a  mortgagee  under 
the  provision  of  the  land  transfer  act  that 
"after  land  has  become  subject  to  this  act 
no  title  thereto,  or  any  right,  privilege,  or 
easement  in,  upon  or  over  the  same  shall  be 
acquired  by  possession  or  user  adversely  to 
or  in  derogation  of  the  title  of  the  regis- 
tered proprietor."  This  case  overruled 
Shirley  v.  Tapper  (1904)  24  N.  Z.  L.  R. 
849,  where  it  was  held  that  there  is  nothing 
in  the  act  to  obviate  the  effect  of  the  sta- 
tute of  limitation  as  to  mortgages. 

(Belize  Estate  &  Produce  Co.  v>  Quilter 
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Other  oases  will  be  found  in  the  notes.* 
c.  Tenant. 

It  is  not  ia  general  intended  to  deal 
with  questions  between  landlord  and  ten- 
ant, but  only  with  some  special  features 
of  the  acts  as  to  persons  in  possession. 

The  Victoria  act  ^'  makes  the  certifi- 
cate subject  to  the  interest  of  any  tenant 
of  the  land  where  the  possession  is  not 
adverse.  Thus,  the  possession  of  one 
entering  under  a  purchase  of  land  is  that 
of  a  tenant  not  adverse  to  the  person 
who  sold  it  to  him.**  So,  one  in  posses- 
sion under  an  instrument  which  is  both 
a  lease  and  a  contract  for  sale  is  ahead 


of  a  subsequent- mortgage,**  and  the  in- 
terest of  the  tenant  of  a  mortgagor  whose 
mortgage  was  made  after  the  tenancy  be- 
gan is  not  adverse  to  the  mortgagee.*' 
And  though  in  general  a  vendor  who  re- 
mains in  possession  after  a  conveyance  is 
not  a  tenant  at  will,  but  a  wrongdoer,** 
where  a  partly  paid  vendor  remained  in 
possession,  and  the  vendee  obtained  a 
certificate  and  borrowed  upon  its  deposit 
with  the  plaintiff,  the  vendor's  right  was 
held  superior  to  that,  of  the  plaintiff.** 
It  appears  that  in  New  South  Wales 
the  person  in  possession  is  not  pro- 
tected,** and  that  the  certificate  is  con- 
clusive against  the  person  in  possession, 


[,1897]  A.  C.  (Eng.)  367,  holding  that  there 
was  nothing  inconsistent  with  this  in  §  30 
of  the  act,  which  provided:  "The  person 
or  persons  who,  according  to  the  entries 
made  according  to  this  chapter  in  the  regis- 
ter, appear  to  be  entitled,  according  to  this 
chapter,  to  laud,  or  to  any  legal  estate, 
interest,  power  or  right  in  or  affecting  land, 
shall  be  entitled  accordingly,  and  to  the  ex- 
clusion of  all  other  persons,  and  of  all  other 
estates,  interests,  powers  and  rights,  not 
being  equitable  estates  or  interests,  in  or 
affecting  the  said  land  or  any  part  thereof; 
and  the  register  shall  be  to  all  intents  and 
purposes  whatsoever,  and  to  the  exclusion 
of  all  other  evidence  (evidence  of  fraud 
only  excepted),  the  foundation,  and  the  evi- 
dence of  the  foundation  of  the  title  to  the 
land  registered,  and  to  the  estates,  interests, 
powers  and  rights  registered;  and  the  regis- 
tered land,  estates,  interests,  powers  and 
rights  respectively  may  and  shall  descend, 
devolve,  and  be  transmitted,  dealt  with,  dis- 
posed of,  and  enjoyed  accordingly." 

•  When,  subsequent  to  the  defendant's 
certificate  of  title,  the  plaintiff  entered,  it 
was  held  that  after  he  had  held  adversely 
for  the  statutory  period  he  might,  by  action, 
have  judgment  against  the  defendant,  de- 
claring him  (the  plaintiff)  the  owner  in  fee 
simple;  but  he  could  not  obtain  a  certifi- 
cate, nor  have  that  of  the  defendant  can- 
celed. Wallace  v.  Potter  (1913)  —  Alberta 
L.  R.  — ,  10  D.  L.  R.  594,  citing  Belize  Estate 
&  Produce  Co.  v.  Quilter  (Eng.)  supra. 

Under  the  English  acts  permitting  regis- 
tration both  of  absolute  and  possessory 
titles,  in  Marshall  v.  Robertson  (1905)  50 
Sol.  Jo.  (Eng.)  75,  A  sold  to  B,  and  B  got 
a  certiHcate  as  having  a  possessory  title 
by  means  of  a  statutory  statement  by  A 
that  he  had  been  in  possession  for  more 
than  the  statutory  period,  and  B  charged 
the  land  to  niortg.igees,  who  registered  the 
charge;  it  was  held  that  the  real  owner, 
who  was  all  the  time  in  possession,  was 
entitled  to  have  removed  from  the  title 
register  the  entry  of  B  as  proprietor  and  of 
tlie  mortgagees  as  proprietors  of  a  charge, 
and  that  the  onus  was  on  A  and  B  to  show 
that  tliey  had  title  by  adverse  possession. 

It  may  be  noted  that  in  Tasmania, 
where  a  woman  owner  of  land  under  the 
L.R.A.1916D. 


real  property  act  died  intestate,  and  her 
husband  entered  and  remained  for  upwards 
of  twelve  years,  it  was  held  that  he  ac- 
quired title  as  against  his  adult  children, 
but  not  as  against  an  infant  grandson.  Re 
Bartlett  (1908)  4  Tasmania  L.  R.  26. 

10  Section  49  of  1866,  and  §  74  of  1890. 

"Robertson  v.  Keith  (1870)  1  Vict.  Rep. 
11,  Hunter,  Torrens   Title  Cases,  366. 

« Colonial  Bank  v.  Roach  (1870)  1  Vict. 
Rep.  165,  Hunter,  Torrens  Title  Cases,  374. 

So,  when  the  tenant  had  a  contract  of 
sale  from  the  registered  owner,  who  trans- 
ferred the  land  to  the  plaintiff  for  a  loan, 
and  he  sued  the  tenant  in  ejectment,  judg- 
ment was  for  the  defendant.  Sandhurst 
Mut.  Permanent  Soc.  Invest.  Bldg.  v.  Gis- 
sing  (1889)  15  Vict.  L.  R.  329,  Hunter,  Tor- 
rens Title  Cases,  466. 

"Colonial  Bank  v.  Rabbage  (1879)  5 
Vict.  L.  R,  462,  Hunter,  Torrens  Title  Cases, 
418. 

Where  a  certificate  issued  after  a  decree 
in  favor  of  the  plaintiff  and  against  the 
defendant,  but  before  the  eertiflcate  was 
issued,  though  after  the  decree,  the  defend- 
ant, being  in  occupation,  granted  a  lease  to 
A,  who  afterwards  assigned  it  to  B,  the 
plaintiff  in  said  suit  could  not,  in  ejectment 
against  B,  apply  for  a  rtilc  nisi  to  enter 
a  caveat  in  his  own  favor.  Slack  v.  Down- 
ton,  1  Austr.  L.  T.  2. 

M  Commercial  Bank  v.  Breen  (1880)  15 
Vict  L.  R.  672,  Hunter,  Torrens  Title  Cases, 
407,  where,  after  the  registered  owner  had 
conveyed  the  land,  the  grantee  mortgaged 
it  and  the  transfer  and  tlie  mortgage  were 
registered,  and  it  was  held  that,  as  against 
the  mortgagee,  the  original  vendor  was  not 
a  tenant,  that  her  possession  was  adverse, 
and  she  could  be  ejected  by  the  mortgagee. 

"Commercial  Bank  v.  McCaskill  (1897) 
23  Vict  L.  R.  10,  18  Austr.  L.  T.  R.  243, 
affirming  18  Vict.  L.  R.  175,  the  court,  how- 
ever, not  referring  to  the  Breen  Case. 

i*The  New  South  Wales  act  provided 
(26  Vict.  No.  9,  §  40;  1900,  No.  25,  §  42): 
"40.  Notwithstanding  the  existence  in  any 
other  person  of  any  estate  or  interest, 
whether  derived  by  grant  from  the  Crown 
or  otherwise,  which  but  for  this  act  might 
be  held  to  be  paraniount,  or  to  have  prior- 
ity,  the   registered   proprietor  of   land,   or 
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although  the  latter  but  for  the  act  would 
be  entitled  to  the  property." 

Thus,  a  transferee  of  a  mortgage  which 
is  indorsed  on  a  certificate  of  title  is  not 
affected  by  a  prior  verbal  lease  for  less 
than  three  years,  as  the  act  does  not  per- 
mit the  registration  of  such  a  lease. ^' 

And  a  tenant  in  possession  under  an 
unregistered  lease  for  seven  years,  which 
was  not  in  the  form  required  to  make  it 
capable  of  registration,  may  be  ejected 
by  a  purchaser  from  the  landlord.*' 

In  South  Australia  the  early  cases 
seem  to  leave  the  matter  in  some  confu- 
sion.** 

Under  the  statute  of  1886,  r^stered 


dealings  were  to  be  subject  to  prior  un- 
registered leases,  etc.,  for  a  term  not  ex- 
ceeding one  year.** 

Where  the  acts  of  New  Zealand  had  no 
provision  for  registering  leases  for  less 
than  three  years,  the  court  was  of  opin- 
ion that  such  a  lease  gave  a  legal  title 
to  the  tenant  for  the  tenancy.'^ 

d.  Trusta. 

la  general. 

The  general  theory  of  most  of  the  acts 
in  British  countries  is  that  no  trust  shall 
be  entered  upon  the  certificate.** 

It  has  been  held  in  Victoria  that  a 


of  any  estate  or  interest  in  land,  under 
the  provisiona  of  this  act,  shall,  except  in 
case  of  fraud,  hold  the  same  subject  to 
such  encumbrances,  liens,  estates,  or  in- 
terests as  may  be  notified  on  the  folium  of 
the  Register  Book,  constituted  by  the  grant 
or  certificate  of  title  of  such  land,  but  abso- 
lutely free  from  all  other  encumbrances, 
liens,  estates,  or  interests  whatsoever,  ex- 
cept the  estate  or  interest  of  a  proprietor 
claiming  the  same  land  under  a  prior  certifi- 
cate of  title  or  under  a  prior  grant  regis- 
tered under  the  provisions  of  this  act,  and 
except  as  regards  the  omission  or  misde- 
scription of  any  right  of  Way  or  other 
easement  created  in  or  existing  upon  any 
land,  and  except  so  far  as  regards  any' por- 
tion of  land  that  may,  by  wrong  descrip- 
tion of  parcels  or  of  boundaries,  be  in- 
cluded in  the  grant,  certificate  of  title,  lease, 
or  other  instrument  evidencing  the  title  of 
such  r^stered  proprietor,  not  being  a  pur- 
chaser or  mortgagee  thereof  fbr  value,  or 
deriving  from  ■  or  through  a  purchaser  or 
mortgagee  thereof  for  value." 

n  Phillips  r.  M'Lachlan  (1884)  5  N.  S.  W. 
L.  R.  les. 

M  Arnold  v.  Wallwork,  20  N.  S.  W.  L.  R. 
368.' 

IS  Josephson  v.  Mason  (1912)  12  N.  S.  W. 
St.   Rep.   249. 

*  In  Manning  v.  Crossman  (1871)  5  South 
Anstr.  L.  R.  130,  it  was  held  that  one  claim- 
ing under  a  lease  from  a  registered  owner 
is  protected  as  against  a  lease  for  less 
than  three  years  made  by  a  former  owner. 
One  of  the  judges  seemed  to  consider  that 
a  lease  for  less  than  three  years  was  void 
under  the  act. 

Manning  y.  Crossman  (South  Anstr.) 
supra,  was  followed  in  Trantor  v.  Lord 
(1874)  8  South  Anstr.  L.  R.  81,  where  the 
agreement  was  a  verbal  agreement  to  lease 
for  ten  years,  which  created  a  tenancy 
from  year  to  year. 

In  Buckett  v.  Knobbe  (1874)  8  South 
Austr.  L.  R.  86,  the  registered  plaintiff  gave 
the  defendant  a  lease  signed  by  both  in  the 
form  provided  for  by  the  act,  but  it  was 
only  for  two  years;  the  court  nonsuited  the 
plaintiff,  who  was  suing  the  tenant  in 
ejectment,  but  the  three  judges  (one  of 
whom  dissented)  differed  in  their  views  of 
L.R.A.1916D. 


the  effect  of  the  act  on  leases  under  three 
years. 

In  Hunter  v.  Player  (1876)  9  South 
Austr.  L.  R.  100,  it  wag  held  where  one 
who  had  agreed  to  let  the  plaintiff  certain 
land  obtained  a  clean  certificate,  that  the 
plaintiff  had  no  claim  for  right  of  posses- 
sion. 

But  in  Franklin  v.  Ind  (1883)  17  Sonth 
Austr.  L.  R.  183,  it  was  held  that  under  § 
134  of  the  South  Australia  act,  quoted 
supra,  Bubd.  IV.  b,  a  lessee  in  possession 
when  land  was  brought  under  the  act  was 
protected  against  the  fraud  of  the  omission 
of  the  lease  from  the  certificate,  committed 
by  those  who  got  out  the  certificate,  and 
against  subsequent  mala  fide  transferees 
and  mala  flde  mortgagees.  The  expression 
"adverse,"  in  §  134,  means  adverse  to  the 
certificate.  The  court  referred  to  the  dif- 
ference in  the  Victoria  act.  No.  301,  of  1866, 
§49. 

It  should  be  noted  that  Franklin  t.  Ind 
(South  Anstr.)  was  followed  in  Re  Wright, 
2  Nicholls  &  Stops  Rep.  (Tasmania)  74, 
where  it  was  held  that  a  txma  fide  trans- 
feree for  value  was  not  protected  against 
occupation  of  one  entitled  to  the  land  and 
in  possession  at  the  time  of  the  first  certifi- 
cate, and  so  continuing  during  the  time  till 
the  issue  of  the  later  certificate  to  the 
bona  fide  purchaser. 

SiRounsevell  v.  E.  Ryan  &  Sons  [1910] 
South  Austr.  L.  R.  67,  where  it  was  held 
that  one  purchasing  on  the  understanding 
that  there  is  only  a  verbal  arrangement, 
and  no  lease,  is  protected  by  his  certificate 
against  a  written  unregistered  agreement 
for  a  lease  which  does  not  exceed  three 
years,  the  statute  of  1886  providing  that 
leases  exceeding  one  year  should  be  in  the 
form  required  oy  the  act,  and  that  regis- 
tered dealings  shall  be  subject  to  prior  un- 
registered leases,  etc.,  for  a  term  not 
exceeding  one  year. 

«Finnoran  v.  Weir,  5  N.  Z.  L.  R.  S.  C. 
280. 

SSFor  example,  the  Victoria  act  (§  38 
of  301  of  1866,  §  57  of  1890)  provided:  "38. 
The  registrar  shall  not  enter  in  the  Register 
Book  notice  of  any  trust,  whether  express, 
implied,  or  constructive;  but  trusts  may  be 
declared  by  any  document,  and  a  duplicate 
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trustee  without  power  of  sale  is  included 
in  the  expression  in  the  statute,  "the  per- 
son claiming  to  be  the  owner  of  the  fee 
simple,  either  in  law  or  in  equity,"  and 
as  such  may  make  an  application  to  have 
the  land  registered  in  his  name  under 
the  act;  •*  and  in  New  Zealand  that  one 
of  two  trustees  who  has  obtained  a  trans- 
fer to  himself,  as  if  he  were  the  sole 
trustee,  and  has  contracted  to  sell  the 
land,  is  entitled  to  compel  specific  per- 
formance by  the  purchaser,  as  he  can 
give  a  good  title.** 

So,  in  general,  the  registrar  should  not 
refuse  to  register  a  transfer  from  a 
trustee,  except  in  case  of  a  manifest 
breach  of  trust.** 

Thus,  where  trustees  transferred  the 
land  to  beneflciaries,  taking  the  chance 
that  there  would  be  no  birth  of  a  pos- 
sible remainderman,  the  registrar  should 


not  refuse  to  register  the  transfer,  as 
there  was  "no  manifest  breach  of 
trust."  " 

But  cestui  qui  tnistent  have  a  right 
to  caveat  with  a  view  to  protect  their  in- 
terests.** 

It  may  be  noted  that  where  trustees 
under  a  will  renounced,  it  was  held  that 
this  effected  an  intestacy  as  to  land  un- 
der the  act,  as  the  act  does  not  recognize 
equities.** 

Transferee*  of  trustee*. 

In  the  absence  of  fraud,  the  transferee 
is  not  "affected  by  notice,  direct  or  con- 
structive, of  any  truat  or  unr^stered 
interest."  ** 

Thus,  he  who  takes  trust  land  from 
a  trustee  without  knowledge  that  the 
trustee  is  committing  or  intends  to  com- 
mit any  fraud  is  protected.*^ 


or  an  attested  copy  thereof  may  be  de- 
posited with  the  registrar  for  safe  custody 
and  reference;  and  the  commissioner, 
should  it  appear  to  him  expedient  so  to  do, 
may  protect  in  any  way  he  may  deem  ad- 
visable the  rights  of  the  persons  for  the 
time  .being  beneficially  interested  there- 
under, or  thereby  required  to  give  any  con- 
sent; but  the  rights  incident  to  any  pro- 
prietorship or  any  instrument  dealing  or 
matter  registered  under  this  act  shall  not 
be  in  any  manner  affected  by  the  deposit 
of  such  duplicate  or  copy,  nor  shall  the 
same  be  registered." 

MRe  Benn  (1886)  12  Vict.  L.  R.  366, 
Hunter,  Torrens  Title  Cases,  282. 

SS  George  v.  Australian  Mut.  Provident 
Soc.  (1904)  4  N.  Z.  L.  R.  S.  C.  165. 

*«  Ex  parte  Campbell  (1888)  0  Aiutr.  L. 
T.  183,  holding  that  a  discharge  of  a  mort- 
gage by  the  mortgagees,  even  though  some 
of  them  signed  by  attorneys  under  powers 
of  attorney,  must  be  registered  by  the 
registrar,  although  he  claims  to  have  bad 
other  notice  that  they  were  trustees,  and 
their  right  as  trustees  to  discharge  the 
mortgage  is  not  shown,  the  statute  for- 
bidding the  entry  of  trusts  fai  the  register, 
and  providing  that  no  person  dealing  with  a 
registered  proprietor  "shall  be ,  affected  by 
notice,  actual  or  constructive,  of  any  trust 
or  unregistered  interest,  any  rule  of  law  or 
equity    to    the    contrary   notwithstanding." 

The  registrar  should  register  a  transfer 
to  an  executrix  to  whom  the  first  certifi- 
cate ran  "as  executrix,"  as  long  as  he  has 
no  express  notice  of  a  breach  of  trust.  Re 
Fairbrother  to  Allen,  15   N.  Z.  L.  R.  106. 

Administrators  having  a  court  order  giv- 
ing power  of  sale,  on  applying  to  bring 
property  under  the  act,  met  with  a  contro- 
versy, and  in  compromise  sold  the  prop- 
erty to  the  adverse  party, — this  compromise 
not  having  court  authority.  It  was  held 
that  the  registrar  could  not  refuse  to  regis- 
ter the  transfer  from  the  trustees  to  the 
adverse  party.  Ex  parte  Saunders,  21  N.  S. 
W.  L.  R.  291. 
L.R.A.1916D. 


«  Rex  V.  Registrar  of  Titles  [1013]  Vict. 
L.  R.  S49. 

MD'Albedyhll  v.  D'Albedyhll  (1885)  & 
N.  Z.  L.  R.  S.  C.  391. 

»Adcock  v.  Poole  (1873)  7  So«th  Austr. 
L.  R.  149. 

so  Smith  V.  Essery  <1890)  H.  Z.  L.  R.  449} 
see  also  statutes  quoted  infra,  subd.  IV.  f- 

»i  Gregory  v.  Alger  (1893)  19  Viot.  L.  R. 
566,  15  Austr.  L.  T.  22,  where  a  widow  who 
was  administratrix  of  her  husband's  estate 
was  registered  as  the  absolute  owner  of  the 
property  of  his  estate,  and  it  was  held  that 
one  who  sold  to  her  other  property,  and 
took  in  good  faith  a  mortgage  on  the  hus- 
band's said  property  in  part  payment,  was. 
protected,  although  knowing  that  the  land 
had  been  part  of  her  husband's  estate  and 
that  she  was  administratrix,  as  no  "fraud" 
under  §  74  of  the  act  of  1890  was  shown, 
as  that  means  moral  turpitude,  and  §  14()' 
of  the  act  of  1890  means  that  constructive 
fraud  will  not  invalidate  the  transferee's 
title.  The  court  distinguished  Droop  v.  - 
Colonial  Bank  (1881)  7  Vict  L.  R.  71, 
infra,  subd.  IV.  m.  (For  the  statutes,  see 
infra,  subd.  IV.  f.) 

where  an  administratrix  whose  duty  was 
to  convey  to  trustees  took  a  certificate  to 
herself  of  land  under  the  act,  and  had  other 
land  brought  under  the  act  and  sold  all  to 
her  son,  who  knew  the  facts,  but  all  acted 
honestly  and  with  good  intent,  it  was  held 
that  the  son's  registered  title  was  good  and 
that  of  liis  mortgagee  was  good.  Public 
Trustee  v.  Arthur  (1892)  25  South  Austr. 
L.  R.  59. 

The  court  stated  in  McLeod  v.  Lawsoa 
(1906)  8  Ont.  Week.  Rep.  213  (while  per- 
haps it  was  not  material  to  the  decision), 
that  the  provisions  of  §  103  of  the  Ontario 
act  indicated  that  it  was  the  intention  of 
the  statute  to  permit  registered  owners  to 
deal  with  land,  and  third  persons  to  deaL 
with  them  in  respect  of  the  land,  although 
it  may  appear  on  the  register  that  the. 
registered  owner  is  a  trustee.  The  statute 
provided  that  no  notice  of  any  trust  is  to. 
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Bat  a  person  who  obtains  a  title  by 
transmission,  and  as  the  representative 
of  the  holder  of  a  certificate  of  title, 
with  fall  notice  that  such  holder  is  a 
bare  trustee,  takes  the  title  subject  to 
the  trust,  and  will  be  compelled  to  trans- 
fer to  the  real  owner.** 

Optiona  of  pwrohaae. 

The  eases  on  options  of  purchase  from 
those  holding  in  a  fiduciary  capacity  are 
not  entirely  clear.  It  has  been  held  in 
New  Zealand  that  one  taking  a  lease  with 
an  option  of  purchase,  from  persons  reg- 
istered as  executors  (of  a  deceased  reg- 
istered proprietor),  is  protected,  although 
be  knew  the  executors  were  trustees,  but 
did  not  know  the  nature  of  the  trust,  the 
court  assuming  that  the  option  was  in 
excess  of  the  trust  powers.** 

But  soon  after,  the  same  court  declined 
to  extend  this  principle  to  the  case  where 


trustees  made  a  lease  with  an  option  of 
purchase,  covering  land  which  was  regis- 
tered and  land  which  was  not  registered, 
and  it  was  held  that  the  instrument  was 
not  entitled  to  registration,  and  the  op- 
tion, which  was  in  excess  of  the  trustees' 
authority,  should  be  stricken  out  of  the 
lease.'* 

And  in  Alberta  it  was  held  that  a  bene- 
ficiary of  a  decedent's  estate  might  have 
declared  void  an  option  coupled  with  a 
lease  given  to  the  defendant  by  the  ad- 
ministratrix of  such  estate,  who  was  reg- 
istered as  owner,  but  had  no  power  to 
give  such  an  option.'* 

e.  Effect  of  registration  of  title  in  gen- 
eral. 

The  intent  of  the  statute  is  that  the 
certificate  shall  be  conclusive  in  the  ab- 
sence of  fraud.** 


be  entered  on  the  register,  and  that  de- 
scribing one  as  s  trustee  is  not  notice  of  a 
trust,  nor  does  it  impose  duty  of  inquiry. 

A  fortiori,  in  North-West.  Constr.  Co.  v. 
Valle  (1906)  16  Manitoba  L.  Rep.  201,  4 
West.  L.  R.  (Can.)  37,  where  a  person  pur- 
chased land  with  money  of  whicli  he  was 
trustee,  and  boM  aad  transferred  the  land 
to  a  bona  fide  purchaser  with  no  actual 
notice  or  knowledge  of  such  trusteeship,  nor 
any  reason  to  suppose  that  the  trustee  was 
not  the  beneficial  owner  in  his  own  right, 
it  was  held  that  the  purchaser  was  pro- 
tected. 

«  Kissick  ▼.  Black  (1892)  10  N.  Z.  L.  R. 
510 

<*  Fels  V.  Knowlee  (1906)  26  N.  Z.  L.  R. 
604. 

M  Home  T.  Home  (1006)  26  N.  Z.  L.  R. 
1208. 

86  St.  Germain  v.  Reneault  (1900)  2 
Alberta  L.  R.  371,  holding  that  one  taking 
from  an  administratrix  who  is  registered  as 
owner  a  lease  with  an  option  of  purchase, 
Rhe  baring  no  power  to  give  such  an  op- 
tion, cannot,  by  registering  such  lease,  ob- 
tain any  right  to  have  the  option  carried 
out,  although  the  act,  after  providing  that  a 
person  registered  in  place  of  a  deceased 
owner  shall  hold  the  land  upon  the  trusts, 
and  for  the  purposes  to  which  the  same  is 
applicable,  further  provided  that,  for  the 
purpose  of  any  registered  dealings,  he  shall 
be  deemed  to  be  the  absolute  and  beneficial 
owner  thereof,  and  also  provided  that  ex- 
cept in  case  of  fraud  no  person  taking  or 
proposing  to  take  a  transfer,  etc.,  need  in- 
quire into  the  circumstances  or  considera- 
tions under  which  any  owner  or  any  pre- 
vious owner  took  title,  etc.,  "nor  shall  he 
be  affected  by  notice,  direct,  implied,  or  con- 
structive, of  any  trust  or  unregistered  in- 
terest in  the  land,  any  rule  of  law  or  equity 
to  the  contrary  notwithstanding;  and  the 
knowledge  that  any  trust  or  unregistered 
interest  is  in  existence  shall  not  of  itself 
be  imputrd  as  fraud."  The  court  intimated 
L.R.A.191GD. 


that  possibly  an  assignee  of  a  lease  with 
such  an  option  might  have  enforced  the 
option. 

"See,  generally,  cases  throughout  this 
branch  of  the  note;  see  also  the  following 
cases: 

The  New  Zealand '  statutes  are  absolute 
as  to  the  nonassailability  of  the  title  of 
one  registered  as  owner,  except  in  the  cases 
expressly  mentioned  as  exceptions.  Hatai  v. 
Assets  O).   (1887)  6  N.  Z.  L.  R.  356. 

The  registered  title,  in  the  absraice  of 
fraud,  is  conclusive.  Assets  Co.  v.  Mere 
Roihi  [1905]  A.  C.  (Eng.)  176,  74  L.  J.  P.  C. 
N.  S.  49,  92  L.  T.  N.  S.  397,  21  Times  L.  R. 
311,  on  appeal  from  New  Zealand. 

But  in  Louden  v.  Morrison  (1895)  14  N. 
Z.  L.  R.  245,  the  court  was  of  the  opinion 
that  where  the  registrar  had  issued  a  certifi- 
cate which  by  mistake  omitted  a  lease 
shown  on  the  register,  the  person  to  whom 
the  certificate  was  issued  could  not  get  any 
right  against  the  lessee  by  such  omission, 
the  statute  providing  that  the  certificate  is 
to  be  conclusive  evidence  unless  the  con- 
trary be  proved  by'  the  production  of  the 
register. 

Where  an  attorney  in  fact,  whose  power 
of  attorney  was  not  broad  enough  for  the 
purpose,  executed  an  instrument  granting 
an  easement  over  registered  land,  which 
was  itself  registered,  it  was  held  that  the 
grantee  of  the  easement,  in  the  absence  of 
fraud,  became  the  duly  registered  proprie- 
tor of  the  easement,  under  g§  36  and  49  of 
the  Victorian  act,  No.  301,  of  1866.  Magor 
v.  Donald  (1887)  13  Vict.  L.  R.  265,  8 
Auetr.  L.  T.  150,  Hunter,  Torrens  Title 
Cases,  266.  Section  36  of  the  act  provided: 
"36.  Every  grant,  and  every  certificate  of 
title,  shall  be  deemed  and  taken  to  be  regis- 
tered under  this  act  when  the  registrar  has 
marked  thereon  the  volume  and  folium  of 
the  Register  Book  in  which  the  same  is  en- 
tered; and  every  instrument  purporting  to 
affect  land  under  the  operation  of  this  act 
shall  be  deemed  and  taken  to  be  registered 
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An  honest  purchaser  for  value  will  be 
protected  by  his  certificate,  even  against 
the  proper  owner." 

Effect    of   nonregistration    of   Inatm- 
ments. 

It  is  in  general  provided  by  the  acts 
that  no  instrument  until  registered  shall 
pass  any  estate  or  interest  in  registered 
land. 

It  would  be  hard  to  say  whether  this 
provision  means  anything  more  than  that 
a  subsequent  purchaser  or  mortgagee  in 
good  faith,  without  notice,  who  has  reg- 
istered his  instrument,  will  be  protected 
against  unregistered  instruments. 

No  difBculty  would  seem  to  be  found 
under  this  provision  with  the  view  that 
the  foregoing  provision  referred  to  effect 
upon  the  land  only,  and  did  not  make 
such  unregistered  instruments  invalid  as 
contracts,'*  nor  with  a  holding  that  equi- 
ty would  specifically  enforce  such  a  con- 
tract," nor  with  a  holding  that  an  equi- 


table right  to  have  a  fraudulent  r^fistra- 
tion  set  aside  will  pass  by  an  unregis- 
tered deed.** 

It  has,  indeed,  been  held  that  there 
was  nothing  in  the  English  registration 
act  which  prevented  the  passing  of  a 
legal  estate  by  a  mortgage  created  by  an 
ordinary  deed  executed  by  an  owner  in 
fee,  whether  he  was  or  was  not  a  regis- 
tered proprietor,  subject  to  the  risk  of 
the  title  being  defeated  or  impaired; 
but  it  is  not  clear  that  this  was  nec- 
essary for  the  decision." 

On  the  other  hand,  it  has  been  said  by 
the  English  privy  council  that  under  the 
Victoria  (Australia)  act  no  interest  in 
the  property  could  effectually  pass  till 
registration,  and  consequently  that  an 
unregistered  sale  was  a  mere  agreement 
which  left  a  prior  equity  untouched ;  ** 
but  this  was  possibly  not  necessary  to 
the  decision  ;•  nor  does  it  appear  whether 


when  a  memorial  thereof,  as  .hereinafter  de- 
scribed, has  been  entered  in  the  Register 
Book  upon  the  folium,  constituted  by  the 
grant  or  existing  certificate  of  title;  and 
the  person  named  in  any  grant,  certificate 
of  title,  or  instrument  so  registered  as  the 
grantee  or  as  the  proprietor  of  or  having 
any  estate  or  interest  or  power  shall  be 
deemed  and  taken  to  be  the  duly  registered 
proprietor  thereof."  For  §  49,  see  infra, 
subd.  IV.  f. 

"Main  v.  Robertson  (1886)  7  Anstr.  L. 
T.  127. 

So,  a  bona  fide  transferee  from  one  whose 
certificate  was  not  founded  on  a  good  title — 
the  native  title  in  part  not  having  been 
extinguished — was  protected.  Re  Okirae 
Block  (1892)  10  N.  Z.  L.  R.  677. 

So,  the  title  of  a  transferee,  bona  fide, 
for  valuable  consideration,  without  notice, 
from  a  registered  r<wner,  is  protected  as 
against  rights  existing  before  the  land  was 
registered.  Farah  v.  Glen  Lake  Min.  Co. 
(1907)  17  Ont.  L.  Rep.  1,  where  it  was  held 
also  that  a  purchaser  pendente  lite  was 
without  any  actual  or  constructive  notice 
of  the  existence  of  the  action  or  of  a  pre- 
vious counterclaim  therein,  no  caution  being 
registered  at  the  time  of  the  transfer. 

So,  in  Central  Canada  Loan  &  Sav.  Co. 
V.  Porter  (1903)  2  Ont.  Week.  Rep.  137, 
it  was  held  that  judgment  in  ejectment  must 
be  for  the  plaintiffs,  who  were  piurchaaers 
for  value  of  a  registered  title,  and  with- 
out notice  of  .the  paper  title  of  defendant, 
which  was  not  registered  until  after  the 
action  was  brought. 

So,  the  registered  owner  is  protected 
where  he  did  not  know  that  his  grantor  got 
the  property  by  foreclosure  of  a  mortgage 
of  which  he  was  the  mortgagee,  and  such 
owner  had  nothing  to  do  with  the  ques- 
tions between  the  mortgagee  and  the  mort- 
gagor. Richards  v.  Thompson  (1911)  4 
Sask.  L.  R.  213,  18  West.  L.  R.  (Can.)  170. 
L.R.A.1916D. 


W  In  Morrissey  v.  Clements,  6  Anstr.  L. 
T.  107,  affirmed  in  (1884)  11  Viet.  L.  R.  13, 
the  court  considered  that  the  statutory  pro- 
vision that  documents  should  have  no  effect 
until  registration  referred  to  effect  upon  the 
land  only,  but  that  they  would  be  valid  as 
contracts. 

Win  Cuthbertson  v.  Swan  (1877)  11 
South  Austr.  L.  R.  102,  it  was  held  that  a 
contract  to  sell  land  under  the  act  would 
be  specifically  enforced  (or  an  action  for 
damages  maintained  on  it),  overruling 
Lange  v.  Ruwoldt  (1872)  7  Sovth  Austr.  L. 
R.  1,  where  it  was  held  that  an  executory 
contract  of  sale  of  registered  land,  executed 
by  a  testator,  will  not  be  specifically  en- 
forced against  his  devisees  or  heirs,  as  the 
act  does  not  provide  for  the  registration  of 
such  an  executory  instrument. 

MMcElIister  v.  Biggs  (1883)  L.  R.  8  App. 
Cas.  (Eng.)  314,  affirming  (1880)  14  South 
Anstr.  L.  R.  86,  w-here  it  was  held  that  deeds 
which  have  not  been  registered,  while  pass- 
ing no  title,  pass  the  equitable  right  from 
the  owner  of  the  land  to  have  a  fraudu- 
lent registration  of  it  set  aside,  although  the 
(South  Australia)  act  (§  39  of  1861)  pro- 
vided: "No  instrument  shall  be  effectual  to 
pass  any  estate  or  interest  in  any  land 
under  the  provisions  of  this  act,  or  to  ren- 
der such  land  liable  as  security  for  the 
payment  of  money,  but  upon  the  registra- 
tion of  any  instrument  in  manner  herein- 
before prescribed  the  estate  or  interest 
specified  in  such  instrument  shall  pass." 

*1  Capital  &  Counties  Bank  v.  Rhodes 
[1903]  1  Ch.  (Eng.)  631,  72  L.  J.  Ch.  N.  S. 
336,  51  Week.  Rep.  470,  88  L.  T.  N.  S.  255, 
19  Times  L.  R.  280. 

*«  National  Bank  v.  United  Hand-in- 
Hand  &  Band  of  Hope  Co.  (1879)  L.  R.  4 
App.  Cas.  (Eng.)  391,  40  L.  T.  N.  S.  697, 
27  Week.  Rep.  889,  affirming  decisions  of  the 
Victoria  court. 

It  was  held  in  Macindoe  v.  Wehrle  (1913) 
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the  purchaser  had  later  registered  the 
agreement  before  the  suit. 

But  it  has  been  held  in  Victoria  that 
a  purchaser  for  value  in  good  faith,  from 
one  registered,  will  be  protected  against 
one  defraaded  by  the  vendor,  although 
the  purchaser,  at  the  time  of  suit  by  the 
person  defrauded,  had  not  yet  regis- 
tered  his  transfer.*" 

And  the  same  principle  seems  to  have 
been  sustained  in  an  obscurely  reported 
case  in  New  Zealand.** 

And  the  high  court  of  Australia  in  a 
lucent  decision  holds  that  where  a  fraud- 
ulent transferee  from  the  registered 
owner,  to  whom  he  had  not  paid  the  pur- 
chase price,  mortgaged  the  land  to  one 
who  had  no  actual  or  constructive  notice 
of  the  fraud,  the  mortgage  was  superior 
to  the  interest  of  the  true  owner,  al- 
thoi^h  neither  the  mortgage  nor  the 
transfer  to  the  mortgagor  had  been  reg- 
istered.** 

The  court  stated  that  the  repeal,  so 
far  as  inconsistent  with  the  act,  of  "all 
laws  .  .  .  rules  .  .  .  practice," 
was  not  sufficient  to  embrace  "the  body 
of  law  recog^nized  and  administered  by 
courts  of  equity  in  respect  of  equitable 
claims  to  land  arising  out  of  contract  or 
personal  confidence."  "But,"  the  court 
continued,  "it  is  said  that  the  words  of 
g  41,  'No  instrument,  until  registered, 
.  .  .  shall  be  effectual  to  pass  any 
estate  or  interest  in  any  land  under  the 
provisions  of  this  act,'  have  that  effect. 
It  is  now  more  than  half  a  century  ^ince 
the  Australian  Colonies  and  New  Zea- 
land adopted,  in  substantially  the  same 
form,  bnt  with  some  important  varia- 
tions, the  system,  sometimes  called  the 
'Torrens'  system,  which  is  now  in  New 
South  Wales,  embodied  in  the  real  prop- 
erty act  1900.  With  the  exception  of 
one  decision  in  South  Australia,  soon 
afterwards  overruled,  the  contention  of 
the  appellant  has  never-  been  accepted 
in  any  of  them."  In  the  same  case, 
Isaacs,  J.,  concurring,  said  that  counsel 
"contended  that  the  consequence  was  that 
until  registration  no  person  can  acquire 


any  interest  in  land,  legal  or  equitable.. 
He  said  that  whatever  personal  liability 
existed  might  be  enforced  as  'a  chose  in 
action'  against  the  person  liable,  but  not 
against  the  land,  for  the  act  recbg- 
nizes  no  interests,  legal  or  equitable,. 
except  in  the  registered  proprietor. 
Such  a  contention  is  absolutely  opposed 
to  all  hitherto  accepted  notions  in  Aus- 
tralia with  regard  to  the  land  transfer 
acts.  They  have  long,  and  in  every 
state,  been  regarded  as  in  the  main  con- 
veyancing enactments,  and  as  giving 
greater  certainty  to  titles  of  registered 
proprietors,  bnt  not  in  any  way  destroy- 
ing the  fundamental  doetrinea'  by  which 
courts  of  equity  have  enforced,  as 
against  registered  proprietors,  coBscifen- 
tious  obligations  .entered  into  by  them.' 
The  notion  that  an  equitable  right  is  a 
mere  chose  in  action,  once  accepted  hy 
the  court  (Finch's  Case  (1590)  4  Cp. 
Inst.  (Eng.)  86),  but  definitely  and  final- 
ly parted  from  by  Lord  Hardwicke  in 
Hopkins  v.  Hopkins  (1738)  West,  Ch. 
(Eng.)  606,  and  Lord  St.  Leonards,  in 
Stump  V.  Gaby  (1852)  2  DeG.  M.  &  G. 
(Eng.)  623,  22  L.  J.  Ch.  N.  S.  352,  17 
Jur.  5,  1  -Week.  Rep.  85,  has  not,  so  far 
as  I  know,  except  in  one  notable  inr 
stance,  been  considered  by  Australasiai) 
courts  as  applicable  to  the  land  trans- 
fer aets."  And  he  states  that  the  in- 
stance referred  to,  Lange  v.  Ruwoldt,  6 
South  Austr,  L.  R.  75  (1872)  7  South 
Austr.  L.  R.  1,  was  "reversed"  in  Cuth- 
bertson  v.  Swan  (1877)  11  South  Austt. 
L.  R.  102.**  The  court  does  not  refer,  al- 
though it  was  cited  by  counsel,  to  a  de-' 
cision  of  the  Yiotoria  court  in  1885^ 
holding  that  where  one  lodged  with  a 
bank,  as  security  for  a  loan,  a  trans- 
fer to  herself  of  title  and  the  certificate 
of  her  transferrer,  the  batik  cannot  hold 
against  the  rights  of  the  transferrer,  in, 
which  case  the  Victoria  court  observed 
that  it  would  be  otherwise  if  the  bank 
had  Insisted  that  the  transfer  to  '  the. 
borrower  should  have  first  been  regis-' 
tered.**  Nor  does  the  court  refer  to  an 
earlier  opinion  of  a  New  South  Wales 


13  If.  S.  W.  St.  Rep.  500,  that  no  legal  estate 
in  the  land  would  pass  by  an  instrument 
not  in  the  form  to  entitle  it  to  be  regis- 
tered. 

«  Barnes  v.  James,  27  Vict.  L.  H.  740,  8 
Argus  h.  R.  (Current  Notes)  73. 

M  It  seems  to  be  held  in  the  obscurely 
reported  case  of  Honey  bone  v.  National 
Bank,  9  N.  Z.  L.  R.  102,  that  if  a  debtor, 
instead  of  giving  his  creditor  a  mortgage, 
gives  him  an  absolute  transfer  tmder  a 
promiee  not  to  register  it,  and  the  creditor' 
breaks  the  promise,  registers  the  transfer, 
and  mortgages  the  property  to  a  third 
party,  the  mortgagee,  who  does  not  at  once 
L.R.A.1916D.  t 


register  the  mortgage,  will  not  be  prevented 
from  doing  so  after  the  debtor  has  settled 
with  his  creditor  in  ignorance  of  the  mort- 
gage- 

« Barry  v.  Heider  (1914)  19  C.  L.  R. 
(Austr.)  197,  16  N.  S.  W.  8t.  Rep.  271,  af- 
firmingr  with  a  modification  on  another  ques- 
tion, Barry  v.  Schmidt  (1913)  13  N.  S.  W. 
fit.  Rep.  639.  For  the  question  decided  in- 
the  modification,  see  infra,  aubd.  IV.  f ,  5. 

«8  For  the  Lange  and  Cuthbertson  Cases, 
see  the  earlier  part  of  this  subdivision. 

«Plumpton  v.  Plumpton  (1885)   11  Vict. 
L.  R..7.33,  Hunters,  Torrens  Title  Cases,  40i>. 
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judge,  that  protection  from  equities  does 
not  arise  in  favor  of  a  transferee  until 
he  has  registered  his  transfer.*' 

The  reader  is  referred  in  this  connec- 
tion to  the  cases  under  the  head  of  equit- 
able mortgages,  infra,  subd.  IV.  k. 

/.  Fraud. 

1.  In  general. 

For  cases  on  foi^ery,  see  infra,  subd. 
IV.  g. 


The  statutes  generally  include  in  sub- 
stance (1)  a  statement  of  the  effect  of  a 
certificate  of  title  "except  in  case  of 
fraud,"  and  (2)  a  statement  that  a  pur- 
chaser of  a  registered  title  shall  nut  be 
affected  by  notice,  etc.,  "except  in  case 
of  fraud."" 

2.  ConHtrucUve  fraud. 

Generally  speaking,  constructive  fraud 
is  immaterial  under  the  acts."** 


**  It  was  considered  in  the  opinion  of 
Owen,  J.,  in  the  lower  court,  printed  in 
Baker's  Creek  Consol.  Gold  Min.  Co.  v.  Hack 
(1894)  16  N.  S.  W.  L.  R.  207,  that  protec- 
tion from  equities  does  not  arise  in  favor 
of  a  tranaferee  until  he  has  registered  his 
transfer. 

*9  For  example,  these  provisions  in  the  i 
Victorian  act  of  1866,  No.  301,  are  as  fol-  ' 
lows:  Section  "49.  Notwithstanding  the 
existence  in  any  other  person  of  any  estate 
or  interest,  whether  derived  by  grant  from 
her  Majesty  or  otherwise,  which  but  for  this 
act  might  be  held  to  be  paramount,  or  to 
have  priority,  the  proprietor  of  land,  or  of 
any  estate  or  interest  in  land,  under  the 
operation  of  this  act,  shall,  except  in  case 
of  fraud,  hold  the  same  subject  to  such  en- 
cumbrances as  may  be  notified  on  the  folium 
of  the  Register  Book,  constituted  by  the 
grant  or  certificate  of  title,  but  absolutely 
free  from  all  other  encumbrances  whatso- 
ever, except  the  estate  or  interest  of  a  pro- 
prietor claiming  the  same  land  under  a  prior 
registered  grant  or  certificate  of  title,  and 
except  as  regards  any  portion  of  land  that 
may,  by  wrong  description  of  parcels  or 
boundaries,  be  included  in  the  grant,  certifi- 
cate of  title,  or  instrument  evidencing  the 
title  of  such  proprietor,  not  being  a  pur- 
chaser for  valuable  consideration,  or  deriv- 
ing from  or  through  such  a  purchaser.  Pro- 
vided always  that  the  land  which  shall  be 
included  in  any  certificate  of  title  or  regis- 
tered instrument  shall  be  deemed  to  be  sub- 
ject to  the  reservations,  exceptions,  condi- 
tions, and  powers  (if  any)  contained  in  the 
grant  thereof,  and  to  any  rights  subsisting 
under  any  adverse  possession  of  such  land, 
and  to  any  public  rights  of  way  and  to  any 
easements  acquired  by  enjoyment  or  user 
or  subsisting  over  or  upon  or  affecting  sucli 
land,  and  to  any  unpaid  rates,  and  to  any 
license  granted  by  the  board  of  land  and 
works  under  the  'mining  statute  1865,'  and 
also  where  the  possession  is  not  adverse  to 
the  interest  of  any  tenant  of  the  land,  not- 
withstanding the  same  respectively  may  not 
be  specially  notified  as  encumbrances  on 
such  certificate  or  instrument."  (Section  74 
of  the  Victorian  act  of  1890  is  the  same 
except  there  are  inserted  after  the  figures 
"1865"  the  words  "or  Part  I.  of  the  mines 
act  1800."  "50.  Except  in  the  case  of  fraud, 
no  person  contracting  or  dealing  with,  or 
taking  or  proposing  to  take  a  transffr  from, 
the  proprietor  of  any  registered  land,  lease, 
mortgage,  or  charge,  shall  be  required  or  in 
L.R.A.1916D. 


any  manner  concerned  to  inquire  or  ascer- 
tain the  circumstances  under  or  the  con- 
sideration for  which  such  proprietor,  or  any 
previous  proprietor  thereof,  was  registered, 
or  to  see  to  the  application  of  any  purchase 
or  consideration  money,  or  shall  be  affected 
by  notice,  actual  or  constructive,  of  any 
trust  or  unregistered  interest,  any  rule  of 
law  or  equity  to  the  contrary  notwith- 
standing; and  the  knowledge  that  any  such 
trust  or  unregistered  interest  is  in  exist- 
ence shall  not  of  itself  be  imputed  as 
fraud."  (Section  140  of  the  Victorian  act 
of  1890  is  the  same.) 

WConroy  v.  Knox,  11  Qd.  L.  J.  112, 
Assets  Co.  V.  Mere  Roihi  [1905]  A.  0 
(Eng.)  176,  74  L.  J.  P.  C.  K.  S.  49,  92  L.  T. 
N.  S.  397,  21  Times  L.  R.  311;  Strang  v. 
Russell  (1906)  24  K.  Z.  L.  R.  916. 

Under  the  Queensland  statute,  §  44  makes 
the  estate  of  a  registered  proprietor  of  land, 
or  of  any  estate  or  interest  in  land,  para- 
mount, and  §  109  provides  that  a  trans- 
feree, either  voluntary  or  involuntary,  under 
the  various  provisions  of  the  act,  shall  not, 
except  in  the  case  of  fraud,  be  affected  by 
actual  or  constructive  notice  of  any  claims, 
etc.,  other  than  those  which  have  been  noti- 
fied or  protected  by  entry  in  the  registry 
book.  It  was  held  in  Conroy  v.  Knox  (Qd.) 
supra,  that  these  sections  do  not  mean  (in- 
structive fraud,  but  actual  fraud,  but  that 
the  provisions  of  the  act  giving  an  inde- 
feasible title  "are  not  to  be  construed  as  . 
meaning  that,  by  registration  alone  under 
the  act,  a  duly  registered  proprietor  is  en- 
abled to  get  rid  of  equities  residing  in  him- 
self in  relation  to  such  property."  The 
court  cited  on  the  last  proposition.  Hall  v. 
Loder  (1885)  7  W.  S.  W.  L.  R.  (Eq.)  44,  and 
Sempill  V.  Jarvis,  6  N.  S.  W.  S.  C.  R.  68;  see 
infra,  subd.  IV.  m. 

Section  119  of  the  New  Zealand  act  of 
1870  was  the  same  as  §  111  of  the  New 
South  Wales  act  of  1862  (26  Vict.  No.  9), 
and  was  substantially  the  same  as  §  189 
of  the  New  Zealand  act  of  1885,  and  differed 
but  slightly  fron\  §  50  of  the  Victorian  act 
of  1862,  above  quoted,  f,  1,  it  being  as  fol- 
lows: 119.  "Except  in  the  case  of  fraud, 
no  person  contracting  or  dealing  with,  or 
taking  or  proposing  to  take  a  transfer  from, 
the  registered  proprietor  of  any  registered 
estate  or  interest,  shall  be  reqiured  or  in  any 
manner  concerned  to  inquire  or  ascertain 
the  circumstances  in  or  the  consideration 
for'  which  such  registered  owner,  or  any 
previous  registered  owner,  of  the  estate  or 
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Mere  knowledge  of  a  possible  out- 
standing interest  is  not  a  fraud.' 

AppUeaats. 

The  statutory  provision  that  the  ap- 
plicant shall  declare  that  he  is  unaware 
"of  any  mortgage,  encumbrance  or 
claim  affecting  the  said  land,  or  that  any 
(lerson  hath  any  claim,  estate  or  interest 
in  the  said  land  at  law,  or  in  equity,  in 
posesssion  or  in  expectancy  other  than  is 
set  forth  and  stated  as  follows,  that  is 
to  say,"  etc.,  does  not  mean  that  the  ap- 
plicant   "shall    specify    every    demand, 

inttrest  in  question,  is  or  was  registered, 
or  to  see  to  the  application  of  the  purchase- 
money  or  of  any  part  thereof,  or  shall  be 
affected  by  notice,  direct  or  constructive, 
of  any  trust  or  unregistered  interest,  any 
rule  of  law  or  equity  to  the  contrary  not- 
withstanding; and  the  knowledge  that  any 
such  trust  or  unregistered  interest  is  in 
existence  shall  not  of  itself  be  imputed  as 
fraud." 

In  Assets  Co.  ▼.  Mere  Roihi  [19051  A.  C. 
(Eng.)  176  (an  appeal  from  New  Zealand), 
where  the  court  held  there  was  no  fraud,  it 
was  said:  "The  fraud  which  must  be  proved 
in  order  to  invalidate  the  title  of  a  regis- 
tered purchaser  for  value,  whether  he  buys 
from  a  prior  registered  owner  or  from  a  per- 
son claiming  under  a  title  certified  under 
the  native  land  acts,  must  be  brought  home 
to  the  person  whose  registered  title  is  im- 
peached or  to  his  agents.  Fraud  by  persons 
from  whom  he  claims  does  not  affect  him 
nnlesa  knowledge  of  it  is  brought  home  to 
him  or  his  agents.  The  mere  fact  that  he 
might  have  found  out  fraud  if  he  had  been 
more  vigilant,  and  had  made  further  in- 
quiries which  he  omitted  to  make,  does  not 
of  itself  prove  fraud  on  his  part.  But  if  it 
be  shown  that  his  suspicions  were  aroused, 
and  that  he  abstained  from  malung  in- 
quiries for  fear  of  learning  the  truth,  the 
case  is  very  different,  and  fraud  may  be 
properly  ascribed  to  him.  A  person  who 
presents  for  registration  a  doctunent  which 
is  forged  or  has  been  fraudulently  or  im- 
properly obtained  is  not  guilty  of  fraud  if 
he  honestly  believes  it  to  be  a  genuine  docu- 
ment which  can  be  properly  acted  upon." 

In  Strang  v.  Russell  (1008)  24  N.  Z.  L.R. 
916,  where  it  was  perhaps  obiter,  the  court 
said  that  in  order  to  establish  a  case  of 
fraud  under  §  189  of  the  act,  by  an  intend- 
ing purchaser,  there  must  be  enough  to  raise 
an  inference  of  dolus,  and  mere  culpa  lata, 
upon  which  the  doctrine  of  constructive  or 
njuitable  fraud  is  based,  is  not  sufficient. 
There  must  be  not  merely  negligence,  but 
bad  faith,  direct  notice  of  some  right,  or 
wilful  shutting  of  the  eyes  to  circumstances 
which,  if  looked  at  in  good  faith,  must 
necessarily  lead  to  the  conclusion  that  fraud 
on  another  was  being  committed. 

1  Nicholson  v.  Bank  of  New  Zealand,  12 
N.  Z.  L.  R.  427;  Kirkpatrick  t.  Hutchinson 
(1904)  2.3  TX.  Z.  h.  R.  665. 
L.R.A.1916D. 


honest  or  dishonest,  well  founded  or  ill 
founded,  which  may  by  possibility  at 
any  time  be  set  up  in  opposition-  to  his 
title."* 

In  one  case  where  the  t^plicant  stated 
in  his  application  that  the  land  was  un- 
occupied when  a  part  of  it  was  occupied, 
the  appellate  court  stated  that  "there 
seems  to  hnve  been  merely  a  mistake, 
and  a  pardonable  one,"  instead  of  a 
case  within  the  statute  providing  that 
certificates  should  be  canceled  for  wilful 
fraud;  but  the  "mistake"  was  perhaps 
due  to  misdescription.' 

So  under  the  Manitoba  act  which  pro- 
vides that  "except  in  the  case  of  fraud  on 
the  part  of  such  person,  no  person  contract- 
ing," etc.,  shall  be  required,  etc.,  "nor  shall 
any  person  be  affected  by  notice,  direct,  im- 
plied, or  constructive,"  etc.  Shaw  v.  Bailey 
(1907)  17  Manitoba  L.  R.  97,  holding  that 
an  intending  purchaser  who  hears  that  there 
is  an  outstanding  contract  of  sale  for  the 
property,  and  also  has  other  evidence  rea- 
sonably good  that  there  is  no  such  out- 
standing sale,  is  not  guilty  of  fraud.  The 
court  followed  Stark  v.  Stephenson  (1891) 
7  Manitoba  L.  R.  381,  where  it  was  held 
that  in  order  to  bring  abstinence  from  in- 
quiry within  the  category  of  actual  noticCi 
there  must  be  wilful  abstinence  and  fraud- 
ulent determination  not  to  be  informed.  The 
Stark  (Jase,  however,  seems  to  have  been 
decided  under  §  43  of  the  registry  act,  which, 
the  court  said,  required  actual  notice  of  the 
prior  instnunent. 

«Re  Tanner  (1886)  5  W.  Z.  S.  C.  102. 

A  certificate  will  not  be  invalidated  be- 
cause of  the  failure  of  the  applicant  to 
state  that  he  had  ordered  off  a  trespasser 
who  had  suggested  some  claim  to  the  title 
and  who  tried  to  build  a  cottage  which 
the  applicant  had  torn  down,  removing  the 
lumber  from  the  land,  although  there  might 
come  a  possible  claim  by  the  trespasser. 
Re  Beckett   (1894)   15  N.  S.  W.  L.  R.  94. 

Where  the  applicant's  statement  as  to 
no  adverse  possession  was  inadvertently 
wrong  as  to  a  small  portion  of  land  in  ad- 
verse but  wrongful  possession,  and  the 
parties  have  agreed  as  to  their  differences, 
the  registrar  general  has  no  right  to  caveat 
the  land  on  the  ground  that  the  certificate 
was  acquired  by  fraud.  Smith  v.  Registrar 
General  [1909]  South  Austr,  L.  R.  1. 

So,  one  who  took  a  lease  and  registered 
it  was  protected  against  the  claim  of  one 
in  possession  under  a  verbal  agreement  for 
a  lease  from  the  same  lessor,  where  the 
lessor  told  the  lessee  that  the  one  in  pos- 
session had  no  lease,  and  that  his  tenancy- 
would  be  determined  at  any  time,  and  the 
lessee  in  good  faith  believed  the  statement, 
as  this  did  not  make  "fraud"  on  the  part 
of  the  lessee.  Kirkpatrick  v.  Hutchinson 
(1904)  23  N.  Z.  L.  R.  665,  citing  Merrie  v. 
McKay  (1897)  16  M.  Z.  L.  R.  124. 

•  Wiggins  V.  Hammill  (1878)  4  Vict  L. 
R.   63,   Hunter,   Torrens    Title   Cases,   363, 


Digitized  by 


Google 


ANNOTATION— TORRENS  LAW. 


8.  Actual  knowledge. 

For  mere  knowledge  of  a  trust,  see 
supra,  subd.  IV.  d. 

Actual  knowledge  by  the  transferree 
of  an  intent  to  commit  fraud  will  forfeit 
his  right  to  protection.'* 

Aotnal     Imoxrledga      of     ontBtandlng 
rights. 

The  cases  merge  imperceptibly  from 
knowledge  of  fraud  to  knowledge  of 
outstanding  rights.  It  is  the  general 
rule  that  actual  knowledge  of  outstand- 


ing rights  will  forfeit  a  right  of  protec- 
tion against  them.' 

"The  principle  of  notice  still  exists  as 
it  did  before  the  act,"  and  one  who  at 
the  time  of  taking  a  transfer  has  actual 
notice  that  the  transferrer  has  con- 
tracted to  convey  the  property  to  a 
third  party  is  not  protected  by  the  act, 
but  his  rights  must  give  way  to  those  of 
the  third  party,  notwithstanding  the  pro- 
vision in  the  act  (§  37)  that  "instru- 
ments purporting  to  affect  the  same  es- 
tate or  interest   shall,   notwithstanding 


holding  that  a  "pardonable"  mistake  made 
by  an  applicant  in  bis  application,  to  wit, 
that  the  land  was  unoccupied  when  it  was 
in  fact  occupied,  was  not  within  the  statute 
ivoviding  that  certificates  should  be  can- 
celed for  wilful  fraud;  consequently,  when 
the  plaintiff  in  ejectment  was  shown  to  have 
made  such  a  mistake  in  his  application,  on 
which  his  certificate  of  title  had  been 
granted,  and  the  defendant  gave  evidence 
that  he  had  been  in  possession  of  the  land, 
or  a  part  of  it,  for  fifteen  years,  and  the 
court  decided  that  the  plaintiff  had  been 
guilty  of  fraud  in  his  application  and  that 
his  certificate  was  rendered  void,  and  gave 
judgment  for  the  defendant,  the  appellate 
court  sent  the  case  back  for  a  new  trial, 
intimating  that  the  defendant's  defense  of 
adverse  possession  might  be  shown  on  the 
new  trial. 

4  Colonial  Bank  v.  Pie  (1880)  6  Vict.  L.  R. 
186,  1  Austr.  L.  T.  156,  Hunter,  Torrens 
Title  Cases,  122;  National  Bank  v.  National 
Mortg.  &  Agency  Co.  3  N.  Z.  L.  R.  S.  C.  257. 

Thus,  actual  knowledge  of  a  trust  and  of 
the  nature  of  it,  with  the  acceptance  of 
a  transfer  knowing  it  to  be  a  breach  of  the 
trust,  is  actual  fraud,  and  the  acceptor  is 
not  protected.  National  Bank  v.  National 
Mortg.  &  Agency  Co.  (H.  Z.)  supra. 

An  actual  fraud,  that  is  to  say,  conspiracy 
to  defraud  the  creditor  of  one  who  made  a 
transfer  to  A  without  consideration,  if 
known  to  a  transferee  of  A  before  paying 
his  purchase  money,  is  not  protected  by  § 
SO  of  the  Victorian  act  of  1866,  as  this  pro- 
tects constructive  notices,  but  not  actual 
notices.  Colonial  Bank  v.  Pie  (1880)  6 
Vict.  L.  R.  (E.)  186,  1  Austr.  L.  J.  156, 
Hunter,  Torrens  Cases,  122. 

In  Davis  v.  Wekcy  (1871)  3  Vict.  Rep.  1, 
Hunter,  Torrens  Title  Cases,  350,  an  in- 
junction was  granted  preventing  a  purchaser 
of  a  lease  from  dealing  with  it  pending  the 
trial  of  the  action,  on  the  ground  that  the 
purchaser  was  a  party  to  or  aware  of  fraud 
committed  by  his  assignor  in  selling  it. 

•  Cowell  V.  Stacey  (1887)  13  Vict.  L.  R. 
80,  Hunter,  Torrens  Title  Cases,  355;  Biggs 
V.  McEllister  (1880)  14  South  Austr.  L.  R. 
86,  affirmed  in  (1883)  L.  R.  8  App.  Cas. 
(Eug.)  314.  Hi  L.  .1.  P.  C.  N.  S.  2»,  49  h.  T. 
N.  S.  86;  Thomson  v.  Finlav  (1886)  5  N.  Z. 
L.  R.  S.  C.  203;  Locher  v.  Howlett  (1804) 
13  N.  Z.  L.  R.  584;  Millard  v.  Cowdrev 
(18n«)  14  N.  Z.  L.  R.  12;  Merrie  v.  McKay 
(1897)  16  N.  Z.  L.  R.  124:  Crowly  v.  Bergt- 
L.R.A.1916D. 


heil  [1899]  A.  C.  (Eng.)  374,  68  L.  J.  P.  C. 
N.  S.  81,  80  r...  T.  N.  S.  428,  dismissing  an 
appeal  from  Natal;  Syndicat  Lyonnais  Du 
Klondyke  v.  McGrade  (1905)  36  Can.  S.  C. 
251;  Fish  v.  Bryce  (1909)  2  Sask.  L.  R.  Ill ; 
Tasker  v.  Carrigan  (1909)  —  Sask.  L.  Rep. 
— ,  11  West  L.  R.  621 ;  Chapman  v.  Edwards 
(1911)  16  B.  C.  334.  Compare,  infra,  Xew 
South  \A'a1es  cases;  also  King  v.  Price 
(1904)  24  N.  Z.  L.  R.  291,  infra. 

Thus,  one  who  procures  a  certificate 
knowing  another  to  be  the  real  owner  of 
the  land  is  guilty  of  fraud,  and  a  new  certifi- 
cate to  his  executors  and  trustees  is  not 
conclusive  against  the  real  owner.  Biggs  v. 
McEllister  (1880)  14  South  Austr.  L.  R.  86, 
affirmed  in  (1883)  L.  R.  8  App.  Cas.  (Eng.) 
314,  52  L.  J.  P.  C.  N.  S.  29,  49  L.  T.  N.  S. 
86. 

So,  one  who  purchases  knowing  of  an 
outstanding  agreement  for  a  lease,  under 
which  the  tenants  are  in  possession,  is  not 
entitled  to  obtain  registration  free  from  the 
agreement.  Millard  v.  Cowdrey  (1896)  14 
N.  Z.  L.  R.  12. 

Thus,  where  a  registered  owner  made  an 
agreement  for  a  lease  with  the  plaintiff,  who 
entered,  and  the  property  passed  in  suc- 
cession to  three  new  registered  owners,  each 
having  knowledge  of  the  agreement  and  the 
plaintiff's  possession,  the  third  of  such  own- 
ers could  not  avoid  the  agreement  for  a 
lease.  Merrie  v.  McKay  (1807)  16  V.  Z.  L. 
R.  124. 

So,  where  the  owner  of  mortgaged  land 
executed  an  agreement  for  a  lease  not  in 
registerable  form,  and  the  tenants  entered, 
and  the  mortgagee  sold  the  land  under  the 
power  of  sale,  expressly  subject  to  the 
agreement,  the  purchaser  could  not  defeat 
an  action  by  the  tenants  for  specific  per- 
formance of  the  agreement  to  execute  a 
lease,  by  claiming  tliat  the  agreement  was 
unenforceable  and  unregistered.  Thomson 
V.  Finlay  (1886)  5  N.  Z.  L.  R.  S.  C.  203. 

In  Crowly  v.  Bergtheil  [1899]  A.  C. 
(Eng.)  374,  dismissing  an  appeal  from 
Natal,  where  the  registered  proprietor  trans- 
ferred the  property,  and  after  his  death, 
the  transfer  not  having  been  registered,  a 
I  third  party  secured  from  his  estate  a  trans- 
'  fer  and  registered  it.  although  having  facts 
':  sufficient  to  inform  him  that  the  possessor 
'  of  the  land  represented  an  outstanding  law- 
.  ful  interest  dilTerent  from  that  of  the  de- 
cedent's estate,  such  third  party  was  held 
I  guilty  of  (lulus  nialus,  and  his  transfer  was 
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any  actual  or  constrnctive  notice,  be  en- 
titled to  priority  as  between  themselves 
according  to  the  date  of  registration,  and 
not  according  to  the  date  of  the  instru- 
ment." « 


—New  South  W^alea. 

In  New  South  Wales,  the  courts  take 
a  different  view  of  the  question,  holding 
that  actual  notice  of  an  outstanding  in- 


set aside.  The  court  said  that  they  "can- 
not And  that  there  is  much  difference  be- 
tween the  Roman-Dutch  law,  which  requires 
proof  of  dolus  to  set  aside  a  later  completed 
purchase  in  favor  of  an  earlier  contract,  and 
the  English  law  relating  to  similar  ques- 
tions in  a  locality  where  the  system  of 
registration  prevails." 

In  Syndicat  Lyonnais  Dn  Klondyke  v. 
McGrade  (1905)  36  Can.  a  C.  261,  it  was 
held  that  persons  taking  a  conveyance  from 
one  whose  certificate  of  title  was  stated  to 
be  subject  to  a  lis  pendens  had  actual  no- 
tice of  the  lis  pendens,  and  therefore  must 
face  the  charge  that  their  land  might  be 
subject  to  a  claim  of  fraud,  or  that  the 
transfer  to  their  grantor  might  be,  although 
the  act  (applicable  to  the  Yukon  Territory) 
did  not  provide  for  the  filing  and  noting  of 
a  lis  pendens  upon  the  registered  title  and 
the  registrar  had  no  right  to  enter  it. 

If  a  person  takes  a  lien  upon  land  and 
registers  it,  having  notice  that  the  land  had 
bvrn  previously  sold  to  another,  his  lien 
is  subject  to  the  outstanding  interest. 
Tasker  v.  Carrigan  (1909)  -^  Sask.  L.  R.  — , 
11  West  L.  R.  (Can.)  621. 

In  Conroy  v.  Knox,  11  Qd.  L.  J.  112,  it 
was  held  that  an  unregistered  mortgage  is 
good  against  a  subsequent  registered  mort- 
gagee who  took  with  notice,  though  he 
claimed  to  have  forgotten  the  notice,  as 
this  forgetfulness  could  not  alter  the  case. 
It  may  be  noted  that  the  court  pointed  out 
that  under  the  act  (§  60)  a  mortgage  was 
a  security,  and  not  a  transfer  of  the  land, 
and  considered  that  §§  44  and  109  of  the 
act  (referred  to  supra,  subd.  IV.  b)  did  not 
apply  to  mortgages. 

But  it  should  be  noted  that  it  was  held 
in  King  v.  Price  (1904)  24  N.  2.  L.  R.  291, 
where  a  purchaser  from  a  native's  devisee, 
to  which  devisee  a  clear  certificate  of  title 
had  been  iR8ued,,leamed  at  the  time  of  pur- 
chase that  the  original  Crown  grant  to  the 
testator  had  a  restriction  on  sale  without 
consent  of  the  governor,  that  such  pur- 
chaser's clear  certificate  was  unassailable. 
(It  seems  that  the  question  whether  the  re- 
striction ever  had  any  validity  was  not  de- 
cided.) 

It  may  be  noted  also  that  where  the  pur- 
chaser of  land  had  notice  of  an  outstanding 
interest  as  to  part  of  it,  and  later  gave  the 
owner  of  such  outstanding  interest  an 
agreement  of  sale,  it  was  held  that  he  must 
execute  a  proper  transfer.  The  court  ob- 
served that  the  act  "protects  a  purchaser 
of  land  from  all  encumbrances  and  trusts; 
but  it  does  not  absolve  him  from  the  obli- 
gation of  performing  an  express  contract 
into  which  he  has  entered."  Cunningham  v. 
riundry  (1876)  2  Vict.  L.  R.'  197,  Hunter, 
Torrens  Title  Cases,  161. 

sCowell  V.  Stacey   (1887)   13  Vict.  L.  R. 
SO.  Hunter,  Torrens  Title  C^ses,  355. 
L.R.A.1816D. 


In  Locber  v.  Howlett  (1804)  13  N.  Z. 
L.  R.  684,  it  was  held  that  a  purchaser  was 
not  protected  under  §  189  of  the  New  Zea- 
land statute  of  1885,  whose  contract  was 
made  in  the  knowledge  that  there  was  an 
outstanding  equitable  interest,  viz.,  a  con- 
tract for  conveyance  to  another  person  then 
in  possession,  this  being  apparently  before 
any  complete  registration  of  title  to  the 
property,  although  a  grant  from  the  Crown 
to  the  seller  awaited  only  payment  of  li- 
censes and  fees  to  the  Crown,  which  were 
later  paid,  the  grant  obtained,  and  the 
transfer  registered  to  the  purchaser.  The 
action  was  by  the  first  contractee  against 
the  seller,  the  purchaser,  and  his  mortgagee 
for  specific  performance.  The  court  consid- 
ered that  the  piircbaser  knew  that  he  was 
buying  a  lawsuit,  and  said  that  it  may  be 
considered  as  the  settled  construction  of  § 
189  of  the  land  transfer  act,  1886,  "that  a 
purchaser  is  not  affected  by  knowledge  of 
the  mere  existence  of  a  trust  or  unregis- 
tered interest,  but  that  he  is  affected  by- 
knowledge  that  the  trust  is  being  broken,  or 
that  the  owner  of  the  unregistered  interest 
is  being  improperly  deprived  of  it  by  the 
transfer  under  which  the  purchaser  himself 
is  taking."  And  after  referring  to  Smith  v. 
Essery  (1890)  9  N.  Z.  L.  R.  449  (see  supra, 
subd.  rv.  d)|  where  the  appellate  court  was 
equally  divided,  the  court  said:  "I  hold 
that  tile  purchaser's  action  must  be  judged 
of  by  considerating  what,  with  the  knowl- 
edge he  possessed,  it  was  reasonable  thsit  he 
should  believe  respecting  the  good  faith  of 
the  transaction;"  and  that  where  the  cir- 
cumstances should  raise  a  strong  suspicion 
of  fraud,  the  purchaser  should  go  no  further 
without  full  Inquiry.  The  seller  claimed 
that  the  first  contractee  had  broken  his 
contract. 

Voluntary  trustees  taking  a  conveyance 
with  knowledge  that  the  land  has  already 
been  sold  to  another  person  are  not  pro- 
tected by  subsequently  having  the  land 
registered,  as  the  procurement  of  an  un- 
qualified certificate  of  title  by  suppressio 
veri  is  a  fraud,  where  the  statute  provided: 
"Nothing  contained  in  this  act  shall  take 
away  or  affect  the  jurisdiction  of  any  com- 
petent court  on  the  ground  of  actual  fraud, 
or  over  contracts  for  the  sale  or  other  dis- 
position of  lands,  or  over  equitable  interests 
therein."  Fish  v.  BryCe  (1909)  2  Sask.  L. 
R.  111. 

In  this  connection  reference  may  be  made 
to  Chapman  v.  Edwards  (1911)  16  B.  C.  334, 
though  the  case  is  probably  beyond  the 
scope  of  this  note,  as  the  title  of  the  seller 
to  at  least  a  part  of  the  land  was  unregis- 
tered, and  as  to  the  other  part  the  report 
is  not  clear.  It  was  there  held  that  one 
with  knowledge  of  an  outstanding  unregis- 
tered contract  of  purchase  cannot,  by  taking 
a  new  contract  of  purchase  of  the  land  from 
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terest  does  not  affect  a  lienor^  or  pur- 
chaser.' 


4.  Praud-Hoera. 

The    actual    fraud-doer    is    not    pro- 
tected.' 


the  owner  and  filing  it  for  registry,  dispose 
of  the  rights  of  the  holder  of  the  earlier 
contract,  notwithstanding  the  land  registry 
act  (%  74)  provided  that  no  instrument  (ex- 
cept those  as  to  certain  leasehold  interests) 
"shall  pass  any  estate  or  interest,  either  at 
law  or  equity,  in  such  land,  until  the  same 
shall  be  registered  in  compliance  with  the 
provisions  of  this  act,"  the  court  referring 
with  approval  to  Co  well  v.  Stacey  (1887) 
13  Vict.  L.  R.  80,  supra. 

T  Cooke  T.  Union  Bank  (1803)  14  N.  S. 
W.  L.  R.  280,  where,  after  a  marriage  settle- 
ment agreeing  to  convey  certain  lands  to 
trustees,  the  husband  registered  the  lands 
and  borrowed  money  of  a  bank,  to  which 
he  gave  the  deeds  (whether  he  delivered  the 
certificate  also  does  not  appear)  and  showed 
the  marriage  settlement,  and  it  was  held 
that  the  bank  was  not  alTected  by  notice  of 
the  trust. 

»  Oertel  v.  Hordern  1902)  2  K.  S.  W.  St. 
Rep.  37,  where  it  was  held  that  one  who 
purchased  with  actual  knowledge  of  an  un- 
registered lease,  which  there  was  possibly 
some  reason  to  think  invalid,  can,  after 
registering  the  transfer  to  himself,  defend 
against  the  lessee,  who  filed  no  caveat  before 
such  registration.  The  court  did  not  con- 
tent itself  with  resting  the  decision  on  the 
ground  that  the  purchaser  had  only  notice 
of  a  possible  claim  which  might  be  invalid, 
but  cited  as  contrary  to  its  'decision  the 
foregoing  cases  of  National  Bank  v.  Na- 
tional Mortg.  &  Agency  Co.  3  IT.  Z.  L.  R.  S. 
C.  257;  Locher  v.  Howlett  (1894)  13  N.  Z. 
L.  R.  S.  0.  584;  Merrie  v.  McKay  (1897)  16 
N.  Z.  L.  R.  124,  and  upon  the  other  side  the 
foregoing  cases  of  Cooke  v.  Union  Bank 
(N.  S.  W.)  and  also  the  case  of  Robertson 
V.  Keith  (1870)  1  Vict.  Rep.  11,  Hunter, 
Torrens  Title  Cases,  366.  The  Robertson 
Case  was  decided  in  favor  of  the  person  in 
possession,  but  the  court  did  express  the 
opinion  that  the  defeated  party  was  not 
guilty  of  fraud  in  buying  with  notice  of  the 
possessor's  rights. 

It  may  be  noted  that  in  Josephson  v. 
Mason  (1912)  12  K.  S.  W.  St.  Rep.  249,  the 
court  observed,  after  quoting  §  43  of  the 
act  of  1900,  No.  25  (which  is  the  same  as 
§  111  of  the  act  of  1862,  26  Vict.  No.  6,  and 
as  §  119  of  the  New  Zealand  act  of  1870, 
quoted  supra,  subd.  IV.  8,  1 ) :  "In  the  cases 
of  Cooke  v.  Union  Bank  (N.  S.  W.)  supra, 
decided  by  Manning,  J.,  and  Oertel  v.  Hor- 
dern (N.  S.  W.)  supra,  decided  by  A.  H. 
Simpson,  J.,  the  view  taken  was  that  'fraud' 
as  here  used  meant  actual  fraud,  as  dis- 
tinguished from  what  is  spoken  of  as  'con- 
structive' fraud,  and  this  agrees  with  what 
was  said  in  the  judgment  of  the  privy 
council  in  Assets  Cio.  v.  Mere  Roihi  [1005] 
A.  C.  (Eng.)  176,  with  reference  to  the  New 
Zealand  enactments,  where  it  was  said,  at 
p.  210,  'By  fraud  in  these  acts  is  meant 
actual  fraud,  i.  e..  dishonesty  of  some  sort, 
not  what  is  called  constructive  or  equitable 
L.R.A.1916D. 


fraud, — an  unfortunate  expression,  and  one 
very  apt  to  mislead,  but  often  used,  for 
want  of  a  better  term,  to  denote  transac- 
tions having  consequences  in  equity  similar 
to  those  which  flow  from  fraud.' " 

•  Finnoran  v.  Weir,  6  N.  Z.  L.  R.  S.  C. 
280;  Saunders  v.  Cabot  (1885)  4  N.  Z.  L.  R. 
C.  A.  19;  Independent  Lmuber  Clo.  v.  Gardi- 
ner (1910)  3  Sask.  L.  R.  140;  McDonald  v. 
Leadlay  (1914)  —  AlberU  L.  R.  — ,  20  D. 
L.  R.  157;  Sydie  v.  Saskatchewan  &  B. 
River  Land  &  Dev.  O).  (1913)  —  AlberU 
L.  R.  — ,  25  West.  L.  Rep.  670,  14  D.  L.  R. 
51;  Loke  Yew  v.  Port  Swettenham  Rubber 
Co.  [1913]  A.  C.  (Eng.)  491,  82  L.  J.  P.  C. 
N.  S.  89,  108  L.  T.  N.  S.  467,  50  Scot.  L.  R. 
064  (appeal  from  Malay  Peninsula);  Anna- 
ble  V.  Coventry  (1912)  46  Can.  S.  C.  573; 
Ogle  V.  Aedy  (1887)  13  Vict.  L.  R.  461, 
Hunter,  Torrens  Title  Cases,  285. 

In  Independent  Lumber  Co.  v.  Gardiner 
(1910)  3  Sask.  L.  R.  140,  where  the  regis- 
tered owner  made  a  deed  to  an  undivided 
half  of  his  lot,  and  while  this  was  unregis- 
tered made  a  mortgage  of  the  whole  lot  to 
another  person,  stating  to  him  the  circum- 
stances of  the  earlier  transfer,  and  stating 
that  he  owned  only  one  undivided  one  half, 
and  that  the  mortgage  was  not  intended  to 
cover  more  than  that,  and  the  mortgagee 
registered  his  mortgage  and  then  endeavored 
to  foreclose  it,  it  was  held  that  the  mort- 
gagee was  guilty  of  fraud  notwithstanding 
the  following  provision  of  the  statute: 
"173.  No  person  contracting  or  dealing 
with,  or  taking  or  proposing  to  take,  a 
transfer,  mortgage,  encumbrance,  or  lease 
from  the  owner  of  any  land  for  which  a 
certificate  of  title  has  been  granted,  shall, 
except  in  case  of  fraud  by  such  person,  be 
bound  or  concerned  to  inquire  into  or  ascer- 
tain the  circumstances  in  or  the  considera- 
tion for  which  the  owner  or  any  previous 
owner  of  the  land  is  or  was  registered,  or  to 
see  to  the  application  of  the  purchase  money 
or  of  any  part  thereof,  nor  shall  he  bie 
affected  by  notice,  direct,  'implied,  or  con- 
structive, of  any  trust  or  unregistered  in- 
terest in  the  land,  any  rule  of  law  or  equity 
to  the  contrary  notwithstanding.  (2)  The 
knowledge  that  any  trust  or  unregistered 
interest  is  in  existence  shall  not  of  itself 
be  imputed  as  fraud." 

Where  an  official  of  a  company,  taking 
advantage  of  a  purchaser's  clerical  mistake, 
caused  the  company  to  convey  to  such  pur- 
chaser the  wrong  lot.  and  later  (it  not  being 
clear  whether  he  was  still  connected  with 
the  company  or  not)  procured  a  convey- 
ance to  himself  from  the  company  of  the 
lot  bargained  for  by  said  purchaser,  and 
registered  such  conveyance,  becoming  thus 
the  registered  owner  of  the  lot,  the  court 
compelled  him  to  transfer  the  lot  to  the 
first  purchaser,  and  the  company  to  release 
a  mortgage  it  had  taken  thereun  from 
the  second  purchaser.  The  court  con- 
sidered  that  the  defendants  were  not   pro- 
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Thus,  one  who  takes  title  knowing 
that  his  transferrer  is  defrauding  a  les- 
see, and  who  instigates  such  fraud,  is 
himself  guilty  of  fraud,  under  the  New 
Zealand  act." 

So,  a  mortgagee  whose  mortgage  by  an 
agreement  was  an  absolute  transfer, 
which  he  registered,  and  was  by  the 
agreement  subject  to  an  unregistered 
contract  of  sale,  should  not  be  allowed 
to  set  up  his  certiKcate  of  title  to  defeat 
the  holder  of  such  contract.** 

"So  long  as  the  rights  of  third  parties 
are  not  implicated  a  wrongdoer  cannot 


shelter  himself  under  the  registration 
as  against  the  man  who  has  suffered  the 
wrong."  •• 

One  applying  to  have  land  registered 
for  the  first  time,  who  conceals  a  legal 
fraud  in  the  title  committed  by  himself, 
is  within  the  section  providing  that  the 
registered  owner,  "except  in  case  of 
fraud,"  shall  hold  the  land  free  from  all 
encumbrances,  etc.,  not  specified  in  the 
register  book,  as  this  refers  to  fraud  as 
understood  in  courts  of  equity,  and  is 
not  limited  as  is  .the  provision  as  to 
fraud  in  the  section  as  to  fraud  apart 


tected  by  the  section  providing  that  every 
certificatie  shall  (except  in  case  of  fraud 
wherein  the  owner  had  participated  or  col- 
luded) be  conclusive  evidence  of  title,  with 
certain  exceptions,  nor  by  the  further  sec- 
tion (135)  which  is  in  general  similar  to  § 
50  of  the  Victoria  act  of  1866,  except  that 
in  the  Alberta  act  he  is  not  to  be  a  (Tected 
by  notice  "direct,  implied,  or  constructive," 
while  the  Victoria  act  reads  "actual  or  con- 
structive." Sydie  v.  Saskatchewan  &  B. 
River  Land  &  Dev.  Co.  (191.3)  —  Alberta  L. 
R.  — ,  14  D.  L.  R.  51,  where  the  court  cited 
Assete  Co.  V.  Mere  Roihi  [1905]  A.  C.  (Enj.) 
176,74  L.  J.  P.  0.  N.  S.  49,  92  L.  T.  N.  S. 
397,  21  Times  L.  R.  311,  arising  under  the 
similar  New  Zealand  provision,  and  also 
said:  "The  exact  interpretation  to  be  placed 
on  the  section  of  the  New  Zealand  act 
similar  to  the  section  before  us  was  dis- 
cussed by  Richmond,  J.,  in  National  Bank  v. 
National  Mortg.  &■  Agency  Co.  3  N.  Z.  L.  R. 
8.  C.  257,  at  pp.  262-264,  a  case  very  like 
the  present  one.  I  agree  with  his  remark 
that  it  may  be  an  act  of  downright  dis- 
honesty knowingly  to  accept  from  the  regis- 
tered owner  a  transfer  of  property  which 
he  has  no  right  to  dispose  of.  As  pointed 
out  in  that  case,  it  is  enough  to  say  on 
which  side  of  a  possible  line  of  demarcation 
the  case  falls,  without  pretending  to  draw 
the  actual  line." 

It  may  be  noted,  although  it  does  not  ap- 
pear whether  the  title  was  registered  until 
after  the  mortgage,  that  it  was  held  that 
the  mortgagee  of  a  registered  mortgage  will 
not  be  protected  in  advances  made  thereon 
after  receiving  notice  from  a  third  party 
that  the  laud  had  been  obtained  from  him 
by  fraud,  as  the  making  of  further  advances 
would  be  acting  in  collusion  with  the  mort- 
gagor. Robinson  v.  Ford  (1914)  7  Sask. 
L.  R.  443,  19  D.  L.  R.  572. 

lOFinnoran  v.  Weir,  5  N.  Z.  L.  R.  S.  0. 
280,  decided  under  §  189  of  the  act  of  1885. 

11  McDonald  v.  Leadlay  (1014)  —  Alberta 
L.  R.  — ,  20  D.  L.  R.  157. 

l*Loke  Yew  v.  Port  Swettenham  Rubber 
Co.  [1913]  A.  C.  (Eng.)  491,  82  L.  .1.  P.  C. 
N.  S.  89,  108  L.  T.  N.  S.  487,  50  Scot.  L.  R. 
964,  on  appeal  from  the  court  of  appeal  of 
the  state  of  Selangor  (Federated  Malay 
States),  holding  that  a  purchaser  from  a 
Teetered  proprietor  could  not  ignore  its 
own  agreement  with  him  that  it  must  make 
T^R.A.1916D. 


its  own  arrangements  as  to  certain  unregis- 
tered interests,  the  court  stating  that  the 
case  was  within  the  exception  m  §  7  of 
the  "registration  of  titles  regulation,"  which 
provid^:  "Section  7:  The  duplicate  certifi- 
cate of  title  issued  by  the  registrar  to  any 
purchaser  of  land  upon  a  genuine  transfer 
or  transmission  by  the  proprietor  thereof 
shall  be  taken  by  all  courts  as  conclusive 
evidence  that  the  person  named  therein  as 
proprietor  of  the  land  is  the  absolute  and 
indefeasible  owner  thereof,  subject  to  the 
conditions  and  agreements  expressed  or  im- 
plied in  the  original  grant,  and  the  title  of 
such  proprietor  shall  not  be  subject  to 
challenge,  except  on  the  ground  of  fraud 
or  misrepresentation  to  which  he  is  proved 
to  be  a  party,  or  on  the  ground  of  adverse 

'  possession  in  another  for  the  prescriptive 
period." 

Where  the  defendant  fraudulently  got 
possession  of  a  transfer  to  himself  of  a 
piece  of  property,  which  transfer  had  never 
been  delivered  to  him,  and  registered  the 
transfer,  the  certiUcate  will  be  canceled  and 
the  transfer  set  aside.  Annable  v.  Coven- 
try (1012)  46  Can.  S.  C.  673,  dismissing  an 
appeal  from  Saskatchewan. 

The  court,  it  seems,  will  not  dissolve  on 
affidavits  an  injunction  made  to  restrain 
the  holder  of  a  registered  title  from  deal- 
ing with  it  on  the  ground  that  he  had  been 
guilty  of  fraud.     Hooper  v.  Smith   (1905) 

;  7  Terr.  L.  R.,  (Can.)  27,  where  the  court 
said:  "In  Gregory  v.  Alger  (1893)  19  Vict. 
L.  R.  565,  15  Austr.  L.  T.,22,  Hunter,  Tor- 
rens  Title  Cases,  532,  it  was  held  by  the 
supreme  court  of  Victoria  that,  in  the  ab- 
sence of  fraud  on  the  part  of  the  holder 
of  a  certificate  of  title,  his  title  will  pre- 
vail over  an  unr^istered  interest,  even 
though  he  had  notice  of  such  interest  be- 
fore he  obtained  his  certificate,  and  that 
his  obtaining  the  certificate  with  such  no- 
tice did  not  constitute  fraud.  This  was  a 
decision  under  the  Victorian  transfer  of  land 
act,  similar-  to  f  126  of  our  act,  the  land 
titles  act,  1804,  67-58  Vict.  chap.  28.  It 
appears,  however,  that  the  courts  of  New 
Zealand  have  taken  a  different  view  of  the 
effect  of  a  similar  enactment  there.  See 
Duffy  V.  Howland,  p.  286,  and  Locker  v. 
Howland,  Digest  of  Australian  Land  Cases, 
p.  114.  The  question  of  the  effect  of  such 
notice  is  therefore  not  free   from   doubt." 
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from-  and  outside  of  knowledge  of  some 
existing'  trust,  etc.,  which  applies  in 
cases  of  land  already  registered.^* 

*.  Rights  of  bona  fide  purchasers. 

■  Bona  fide  takers  from  one  fraudulent- 
ly registered  will  be  protected.**  ■ 

The  bona  fide  transferee  from  one 
whose  certificate  is  founded  on  a  void 
instrument  takes  a  good  title.'' 

But  it  has  been  held  that  he  who  ob- 
tains a  first  certificate  based  op  a  void 
conveyance  is  not  protected.'* 


Notice. 

One  lending  money  to  an  unregistered 
transferee,  with  notice  that  the  trans- 
ferrer has  a  claim,  will  be  second  to 
cuch  claim,  although  it  would  be  other- 
wise without  such  notice." 

Oa«  not  •  bona  fide  pnxohaaer. 

It  has  been  held  that  one  not  a  bona 
fide  purchaser  will  not  be  protected.'* 

Speoiflo  perfonnaaee. 

It  seems  to  be  held  in  a  case  in  Mani- 
toba, that  where  one  who  contracted  to 


The  court  seems  to  have  misapprehended 
the  situation  in  Gregory  v.  Alger  (sec 
supra,  8ub(l.  IV.  d),,  as  in  that  case  it  did 
not  appear  that  tlie  mortgagee  knew  that 
the  situation  actually  meant  that  there 
was  an  outstanding  unregistered  interest. 
For  Locher  v.  Hewlett  (1894)  13  N.  t.  L.R. 
584,  see  supra,  subd.  IV.  f,  3. 

W  Saunders  v.  Cabot  (1885)  4  N.  Z.  h.  R. 
C.  A.  19. 

"CuUen  v.  Thompson  (1878)  5  Vict.  L. 
R.  147,  Hunter,  Torrens  Title  Cases,  322; 
Barnes  v.  James,  27  Vict.  L.  R.  749,  8 
Argus  L.  R.  (Current  Notes)  73;  Honeybone 
V.  National  Bank,  9  N.  Z.  L.  R.  102. 

One  who  innocently  and'  in  good  faith 
takes  a  mortgage  to  secure  a  prior  indebt- 
edness, without  knowledge  of  any  fraud  on 
the  part  of  the  mortgagor,  takes  a  good 
title  from  the  mortgagor,  he  being  the  re^s- 
tered  owner,  although  the  mortgagor  ac- 
quired his  title  by  deceiving  a  prior  owner 
into  executing,  instead  of  a  mortgage,  an 
absolute  transfer  of  the  land,  by  which  he 
had  himself  registered  as  the  owner,  for, 
while  this  was  a  fraud  as  against  the  orig- 
inal owner,  who  was  then  the  i-egistered 
proprietor,  and  whose  tenant  was  in  pos- 
session during  all  the  time,  the  inortgagee 
from  the  person  committing  the  fraud  is 
protected  under  §  50  of  the  act.  Cullen  v. 
Thompson  (1879)  6  Vict.  L.  R.  147,  Hunter, 
Torrens  Title  Cases,  322,  where  the  court 
said:  "The  whole  policy  of  the  act  would 
be  frustrated  if  'except  in  the  case  of  fraud' 
was  held  to  mean  or  include  fraud  of  the 
conveying  party  in  acquiring  title.  In  a 
recent  case  of  Chomley  v.  Firebrace,'  5  Vict. 
L.  R.  57,  Hunter,  Torrens  Title  Cases,  98, 
the  full  court  held  as  to  a  conveyance  by 
a  person  who  was  agent  of  both  parties 
to  his  conveyance,  that  his  fraud  prevented 
the  application  of  the  act;  that  the  fraud- 
olent  conveyance  was  ineffectual.  But  to 
decide  for  the  plaintiff  in  this  case  against 
Jolinson  would  bo  to  say  that  a  person  inno- 
cently taking  from  another  having  fraudu- 
lently acquired  is  to  be  defeated." 

A  purchaser  for  valiie  in  good  faith  from 
one  registered  will  be  protected  against  one 
defrauded  by  the  vendor,  althougti  the  pur- 
chaser at  the  time  of  suit  by  the  person  de- 
frauded had  not  yet  registered  his  transfer. 
Barnes  v.  James,  27  Vict.  L.  R.  749,  8  Argus 
L.  R.  (Current  Notes)  73. 

It  seems  to  be  held  in  the  obscurely  re- 
ported case  of  Honeybone  v.  National  Bank, 
L.R.A.1916D. 


9  N.  Z.  L.  R.  102,  that  if  a  debtor,  instead 
of  giving  his  creditor  a  mortgage,  gives  him 
an  absolute  transfer  under  a  promise  not 
to  register  it,  and  the  creditor  breaks  the 
promise,  registers  the  transfer,  and  mort- 
gages the  property  to  a  third  party,  the 
mortgagee,  who  does  not  at  once  register 
the  mortgage,  will  not  be  prevented  from 
doing  so  after  the  debtor  has  settled  with 
his  creditor  in  ignorance  of  the  mortgage. 

>»Katene  Te  WHiakaruru  v.  Public  Trus- 
tee (1893)   12  W.  Z.  L.  R.  651. 

Thus,  a  bona  fide  purchaser  for  valuable 
consideration,  from  a  vendor  who  holds 
under  a  certificate  void  in  law,  obtains  an 
indefeasible  title.  Beale  v.  Tiheina  Te  Hau, 
24  N.  Z.  L.  R.  8S3. 

M  Matthews  v.  Paraone.  7  V.  1.  L.  R.  528, 
affirming  6  N.  Z.  L.  R.  T44. 

"Barry  v.  Heider  (1914)  19  C.  L.  R. 
(Austr.)  197, 15  N.  S.  W.  St.  Rep.  271,  modi- 
fying Barry  v.  Schmidt  (1913)  13  N.  S.  W. 
St.  Rep.  639  (see  supra),  where  there  were 
two  unregistered  mortgages  to  two  suc- 
cessive and  independent  mortgagees,  and 
before  the  second  mortgage  money  was  ad- 
vanced, a  caveat  was  lodged  by  a  solicitor 
for  the  true  owner,  statmg  that  the  pur- 
chase money  had  not  been  paid,  and  during 
the  course  of  the  negotiations  for  the  second 
mortgage,  the  solicitor  withdrew  the  caveat 
although  the  purchase  money  had  not  been 
paid,  and  the  second  mortgagee  thereupon 
advanced  his  money,  although  he  knew  that 
the  solicitor  acted  for  the  transferee  as  well 
as  the  true  owner. 

18  Crow  V.  Campbell  (1884)  10  Vict.  L.  R. 
186,  6  Austr.  L.  R.  34,  Hunter,  Torrens  Title 
Cases,  87;  Mclnnis  v.  Getsman  (1908)  1 
Sask.  L.  R.  172. 

Section  50  of  the  Victorian  act  does  not 
apply  in  the  case  of  a  person  who  takee 
with  constructive  notice  of  a  trust,  and  who 
at  the  time  he  acquires  his  interest  pays 
no  consideration.  Crow  v.  Campbell  (Austr.) 
suitra. 

A  registered  holder.  A,  having  been  in- 
duced by  fraud  to  execute  a  transfer  to  B, 
who  transferred  to  C,  who  transferred  to  D, 
none  of  the  transfers  being  registered,  it 
was  held  in  an  action  by  A  against  B,  C 
and  D,  that,  the  transfer  to  B  being  shown 
to  be  fraudulent  on  B's  part,  and  it  not 
being  shown  that  C  and  D  were  bona  fide 
purcTiasers  for  value,  all  the  transfers  must 
be  canceled.  Mclnnis  v.  Getsman  (S«8k.> 
supra. 
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purchase  property  from  a  registered 
owner  who  is  really  a  mortgagee,  and 
having  made  such  contract  and  paid  part 
of  the  money  down,  is  informed  of  the 
rights  of  the  mortgagor  and  of  his  cred- 
itor, he  will  only  be  protected  to  the  ex- 
tent of  the  money  which  he  paid  before 
he  had  notice  of  those  rights;  but  it 
may  be  that  the  court's  decision  w;is  af- 
fected by  the  fact  that  the  payment  was 
onlv  of  $55  on  a  purchase  price  of 
$9,800.»» 

But  the  same  court  held  shortly  after- 
wards that  a  purchaser  in  good  faith  from 
a  registered  owner,  having  paid  part  of 
his  consideration,  is  entitled  to  have  his 
contract  carried  out  without  reference 
to  the  fact  that  there  may  be  anterior 
fraud;  however  the  judgment  was  after* 
wards  set  aside  on  the  ground  that  there 
was  an  interested  person  who  had  not 
been  made  a  party.** 

e.  SIi«cellane{>u». 
Fraud  hr  aseut. 

Fraud  committed  by  an  agent  cannot 
benefit  his  principal." 

Thus,  where  a  trustee  took  a  mortgage 
in  his  own  name  registered  under  the 
transfer  of  land  statute,  and  without  the 
payment  of  any  new  consideration  trans- 


ferred the  mortgage  to  the  trustees'  of  a 
different  estate,  under  whom  he  had 
power  of  attorney  to  invest  money,  and 
died,  it  was  held  that  his  successors  in 
trust  might  have  such  mortgage  reas- 
signed to  them,  as  the  fraud  committed 
by  him  as  agent  could  not  benefit  his 
principal.** 

Statutes   of   Eliiabetb. 

It  has  been  held  that  the  transfer  of 
land  act  did  not  do  away  with  the  stat- 
utes of  Elizabeth  against  fraudulent  con' 
veyances,  etc. 

Thus,  a  gift  by  a  father  to  his  son,  of 
land  registered  in  the  son's  name  under 
the  transfer  of  land  act,  will  be  of  no 
effect  against  a  subsequent  contract 
made  by  the  father  to  sell  the  land  to  a 
third  person,  although  the  third  person 
is  aware  of  the  son's  interest,  and  the 
father  will  be  compelled  to  a  specific 
performance  of  his  contract,  and  so 
the  act  has  not  in  this  respect  altered 
the  statute  of.  27  Elizabeth,  chap.  4,  for 
the  protection  of  pnrehasers.** 

In  this  connection  it  should  be  noted 
that  it  has  been  held  that  the  statute  13 
Eliwbeth  chap.  5,  has  not  been  done 
away  with  by  the  land  registry  act  of 
British  Columbia.** 


u  Wallace  v.  Smart  (1912)  22  Manitoba 
U  Rep.  68,  19  West  h.  R.  (Can.)  787,  1  D. 
L.  R.  70. 

to  Cooper  v.  Anderson  (1912)  22  Manitoba 
L.  Sep.  428,  6  D.  L.  R.  218. 

MChomley  v.  Firebrace  (1878)  6  Vict. 
L.  R.  57,  Hunter,  Torrens  Title  Cases,  98; 
Wolfson  V.  OldBeld  (1911)  22  Manitoba  L. 
R.  159,  18  West  L.  R.  (Can.)  449;  see  also 
Ex  parte  Batham,  6  N.  Z.  L.  R.  342,  infra, 
subd.  rv.  g,  "Miscellaneous." 

In  Wolfson  v.  Oldfield  (1911)  22  Mani- 
toba L.  R.  159,  18  West  L.  R.  (Can.)  449, 
where  an  agent  acted  both  for  the  buyer  and 
the  seller,  unknown  to  the  seller,  and  a 
fraud  was  committed  on  the  seller,  the 
seller  was  held  entitled  to  recover  the  prem- 
ises from  the  buyer.  It  was  claiincd  on  the 
part  of  the  buyer  that  he  was  an  iiinoceat 
party,  and  that  therefore  he  was  protected 
by  the  land  title  act,  and  that  the  fraud 
referred  to  in  the  act  meant  only  actual 
fraud,  but  the  court  held  that  there  was  im- 
pro;>er  conduct  on  the  part  of  the  agent  in 
brin,eing  about  the  purchase.  Tlie  court 
quoted  §  71  of  the  act  giving  the  right  to  i 
any  person  "to  show  fraud  wherein  the  reg-  ' 
istered  owner,  mortgagee,  or  encuiiibrancee 
has  participated  or  colluded,  and  as  against 
such  registered  owner,  mortgagee,  or  en- 
cuiiibrancee," also  §  76  of  the  act  (in  part, 
viz.) :  "No  action  of  ejectment  .  .  . 
shall  lie  or  be  sustained  against  the  regis- 
tered owner  .  .  .  except  in  the  follow- 
ing cases,  that  is  to  say:  The  case  of  a 
person  deprived  of  any  land  by  fraud,  as 
against  the  person  registered  as  owner 
LJt.A.1916D. 


through  fraud,  or  as  against  a  person  deriv- 
ing his  right  or  title  otherwise  than  bona 
fide  for  value  from  or  through  a  person  so 
registered,  through  fraud." 

M  Chomley  v.  Firebrace  (1878)  5  Vict  L. 
R.  67,  Hunter,  Torrens  Title  Cases,  98.  As 
may  be  noticed,  this  case  is  distinguished 
in  CuUen  v.  Thompson  (1879)  5  Vict.  L.  R. 
147,  Hunter,  Torrens  Title  Cases,  322,  supra, 
subd.  IV.  f,  4; 

MColechin  v.  Wade  (1878)  3  Vict.  L.  R. 
266,  Hunter,  Torrens  Title  Cases,  278.  Note, 
however,  the  English  statute  of  1893,  as 
altering  the  effect  of  27  Elizabeth. 

MIn  Peck  V.  Sun  Life  A.ssur.  Co.  (1905) 
11  B.  C.  215, 1  West  L.  R.  302,  the  plaintiff 
registered  his  contract  of  sale  and  thereafter 
paid  an  additional  part  of  the  price  and  took 
the  deed,  leaving  some  part  of  the  price  still 
to  be  paid,  but,  on  applying  to  register  his 
deed,  discovered  that  since  the  registry  of 
his  contract  a  lis  pendens  had  been  filed 
against  the  property  by  persons  attacking 
the  transfer  to  the  plaintiff's  grantor  as 
fraudulent.  It  was  held  that  the  plaintiff 
was  not  protected  by  §  43,  subsection  4,  of 
the  land  registry  act  (British  Columbia), 
providing  that  unregistered  titles  are  of  no 
effect  as  against  the  purchaser  for  valuable 
consideration  of  such  real  estate;  nor  was 
he  protected  by  §  43,  subsection  7,  pro- 
viding that  the  purchaser  for  valuable  con- 
sideration of  registered  real  estate  shall  not 
be  affected  by  any  notice,  expressed,  implied, 
or  constructive,  of  any  unregistered  title, 
etc.,  other  than  a  leasehold  interest  in  pos- 
session   for    a    term    not    exceeding    three 
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Other  miscellaneous  cases  on  fraud  are 
referred  to  in  the  notes.** 

g.  Forgery. 

It  is  the  general  rule  under  the  stat- 
utes that  the  immediate  taker  of  a 
forged  instrument,  though  innocent,  is 
not  protected,  but  that,  after  the  forged 
instrument  has  been  registered,  a  trans- 


feree o^  such  reg^tered  title  will,  if  a 
bona  fide  purchaser,  take  a  good  title. 

lauiiediate  innocent  taker*. 

As  stated  above,  the  immediate  taker 
of  a  forged  instrument,  though  inno- 
cent, is  not  protected.** 

It  will  be  seen  that  the  New  Zealand 
decision  to  the  contrary  in  Coleman  v. 


years;  but  that  the  matter  was  covered 
by  the  provisions  of  13  Eliz.  chap.  5,  it  being 
claimed  that  the  conveyance  from  the  plain- 
tiff's grantor  was  void  ab  initio,  and  that 
the  statutory  right  to  have  this  so  de- 
clared was  neither  an  unregistered  title  nor 
an  unregistered  interest  nor  an  unregistered 
disposition,  but  that  the  plaintiff  was  pro- 
tected by  the  saving  clause  of  such  statute 
of  Elizabeth,  which  saved  the  rights  or  in- 
terests or  estate  lawfully  conveyed  or 
assured  to  any  person  upon  good  considera- 
tion and  bona  fide,  and  that  the  plaintiff, 
having  bought  in  good  faith,  was  protected 
as  to  the  payments  which  he  had  made  be- 
fore actual  notice  of  the  adverse  claim  of 
the  defendants,  and  that  the  defendants 
had  a  charge  on  the  land  for  the  amotmt  of 
the  purchase  money  unpaid. 

*•  Reference  may  be  made  in  this  con- 
nection to  Brady  v.  Brady  (1874)  8  South 
Austr.  L.  R.  "219,  holding  that  a  certificate 
and  a  mortgage  were  nullities  where  a  son, 
fraudulently  suppressing  the  will  of  his 
late  father,  applied  in  his  father's  name  to 
have  land  brought  under  the  act.  stating 
that  the  only  claim  affecting  the  land  was 
that  he  had  agreed  to  execute  a  mortgage 
to  K.  for  £250,  money  borrowed  on  the 
security  of  the  land.  The  certificate  was 
issued  in  the  father's  name,  and  the  same 
day  the  son  in  such  name  mortgaged  the 
property  for  £250  to  D,  who  was,  said  the 
court,  probably  the  principal  of  K.  The  act 
provided  for  issuing  a  certificate  in  the 
name  of  a  decedent  only  where  he  died  after 
application. 

it  may  be  noted  that  in  Turner  v.  Clark 
(1909)  2  Sask.  L.  R.  200,  where  the  regis- 
tered owner  gave  a  power  of  attorney  to 
his  wife  to  transfer  land,  and  she  trans- 
ferred the  land,  giving  the  transferee  the 
duplicate  certificate  of  title,  and  the  regis- 
ter refused  to  transfer  the  title  because 
he  did  not  have  the  power  of  attorney,  a 
subsequent  transferee  from  the  registered 
owner  filed  a  caveat,  and,  suppressing  the 
facts,  obtained  an  order  for  the  registry 
of  liis  title  without  the  duplicate  certifi- 
cate, but  that  this  was  set  aside,  the  court 
concluding  that  the  subsequent  transferee, 
if  not  acting  fraudulently,  had  acted  in 
collusion  with  the  husband. 

«8Ex  parte  District  Land  Register  (Ex 
parte  Davy)  (1888)  6  N.  Z.  L.  R.  760; 
Keavy  v.  Harnett  [1909]  St.  R.  Qd.  (\V. 
N.)  39;  Re  Adams  (1914)  —  Alberta  L. 
R.  — ,  20  D.  L.  R.  293;  Atty.  Gen.  v. 
Odell  [1906]  2  Ch.  (Eng.)  47,  76  L.  J.  Ch. 
N.  S.  425,  54  Week.  Rep.  566,  94  L.  T.  N.  S. 
659,  22  Times  L.  R.  466.  Compare  Cole- 
L.R.A.1916D. 


man  v.  Riria  Puwhanga  (1886)  4  N.  Z.  S.  C. 
230,  infra. 

Thus,  one  who,  in  good  faith,  takes  a 
forged  transfer  and  registers  it,  obtains 
nothing.  Re  Adams  (1914)  —  Alberta  L. 
R.  — ,  20  D.  L.  R.  293. 

So,  where  a  person  in  good  faith  pro- 
cures a  forged  instrument  to  be  registered 
for  which  he  has  given  value  to  the  forger, 
he  will  be  compelled  to  give  up  the  instru- 
ment in  order  that  the  registration  may  be 
canceled,  as  title  only  passes  by  the  regis- 
tration of  a  valid  instrument  (but  a  bona 
fide  purchaser  from  one  registered  under  a 
void  instrument  would  be  protected).  Ex 
parte  District  Land  Registrar  (Ex  parte 
Davy)   (1888)  6  N.  Z.  L.  R.  760. 

For  the  circumstances  in  Atty.  Gen.  v. 
Odell,  see  infra,  subd.  IV.  1. 

In  Kay  v.  Bamett  [1909]  St.  R.  Qd.  (W. 
N.)  39,  the  defendant,  claiming  under  a 
forged  mortgage  from  the  registered  pro- 
prietors, was  held  not  entitled  to  relief 
(when  the  plaintifi's  sued  for  their  title 
deed)  on  the  ground  that  the  forgery  was 
rendered  possible  by  the  proprietors'  neg- 
ligence, as  the  court  would  not  interfere 
imless  the  degree  of  negligence  proved  was 
"  'negligence  so  gross  as  to  be  tantamount 
to  fraud;'"  and  the  court  considered  that 
there  was  here  not  even  carelessness  or 
improvidence.  It  is  suggested  that  the 
fraud  was  committed  by  a  conveyancer  with 
whom  the  plaintiffs  left  their  papers,  and  a 
conveyancer  (said  the  court)  "is  an  official 
of  the  court." 

•  See,  also,  in  this  connection,  Oelkers  v. 
Merry  (1872)  2  Qd.  S.  C.  193,  where  an  ' 
owner  having  a  certificate  mortgaged  the 
property,  and  the  mortgagee's  executor,  on 
default  of  principal  and  interest,  brought 
ejectment  against  the  holder  of  a  subse- 
quent certificate  as  to  part  of  the  land,  who 
brought  this  part  under  the  act  after  pur- 
chase from  a  stranger;  it  was  held  the 
plaintiff  cou\l  recover,  but  that  it  would 
have  been  otherwise  if  the  stranger  had 
had  a  certificate,  the  defendant  being  a 
bona  fide  purchaser  for  value. 

The  decision  contrary  to  the  text  in 
O'Connor  v.  O'Connor  (1887)  9  Austr.  L.  T. 
117,  followed  the  decision  of  the  full  court 
in  Messer  v.  Gibbs  (1887)  13  Vict.  L.  R. 
854,  9  Austr.  L.  T.  106,  which  was  later 
reversed  in  [1891]  A.  C.  (Eng.)  248,  60  L. 
J.  P.  C.  N.  S.  20,  64  L.  T.  N.  S.  237,  see 
infra.  It  was  held  in  the  O'Connor  Case 
that  a  registered  proprietor  who  is  a  pur- 
chaser for  value,  without  notice,  obtains 
an  indefeasible  title  although  the  instru- 
ment by  which  he  obtained  liis  registration 
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Riria  Fnwhanga  *^  is  not  consistent  with 
the  later  decision  in  Ex  parte  District 
Land  Registrar  (Ex  parte  Davy),** 
cited  in  a  foregoing  note,  nor  with  the 
reasons  given  for  the  still  later  decision 
in  Qibbs  v.  Messer,**  hereafter  referred 
to. 

Clotitloiu   proprietor. 

In  accordance  with  the  for^^ing  prin- 
ciple it  has  been  held  that  ooe  who 
forges  a  transfer  to  a  fictitious  person, 
has  the  title  registered  in  the  name  of 
such  fictitious  person,  and  then  makes  a 
mortgage  in  the  name  of  the  fictitious 
person  to  a  bona  fide  mortgagee,  has  not 
done  anything  whereby  the  bona  fide 
mortgagee  can  be  protected  in  his  mort- 
gage as  against  the  original  registered 
owner,  whose  name  has  been  forged.*" 


Snbaeqnent  transferee*. 

When  a  title  registered  by  means  of  a 
forged  certificate  has  passed  into  the 
hands  of  a  bona  fide  purchaser  for  value, 
without  notice,  whose  title  is  registered, 
the  last  title  is  good.*' 

A  forged  transfer  to  the  forger  who 
registered  title  in  himself,  followed  by  a 
mortgage  by  him  to  a  bona  fide  person, 
will  protect  the  mortgagee,  although  the 
registered  true  owner  was  not  negligent 
in  letting  the  forger  have  possession  of 
his  certificate  of  title." 

Misoellameons. 

Where  one  employed  his  agent  to  pro- 
cure the  transfer  of  a  mortgage,  giving 
him  the  money,  and  the  agent  forged  the 
transfer  as  to  one  of  the  two  mortgagees, 
and  deceived  the  other  as  to  what  he  was 
signing,  the  transfer  must  be  delivered 


was  a  forgery.  (It  seems  to  be  assumed 
that  the  land  had  been  already  registered 
before  the  forgery.) 

t>  (1886)  4  N.  Z.  S.  C.  230.  In  that  case 
the  testator  in  his  lifetime  had  obtained  a 
certificate  of  title,  and  it  was  claimed  that 
a  deed  of  conveyance  of  a  part  of  the  land 
was  forged,  but  there  was  no  proof  that 
the  testator  or  his  agents  were  aware  of 
the  forgery.  It  was  held  that  liis  title  was 
fi:ood  and  that  that  of  his  devisees  (who  ob- 
tained a  certificate)  was  good.  (Apparent- 
ly we  are  to  understand  that  the  deed 
claimed  to  be  forged  was  to  the  testator.) 

»  (1888)  6  M.  2.  L.  R.  760. 

»  [1891]  A.  C.  (Ene.)  248,  60  L.  J.  P.  0. 
N.  S.  20,  64  L.  T.  N.  S.  237. 

MGibbs  V.  Messer  [1891]  A.  C.  (Eae.) 
248,  60  L.  J.  P.  C.  N.  S.  20,  64  L.  T.  N.  S. 
237,  reversing  (1887)  13  Vict.  L.  R.  854,  9 
Aufitr.  L.  T.  106,  where  the  court  stated 
that  if  the  mortgagee  bad  then  conveyed 
t)ie  property  or  passed  his  right  to  another 
bona  fide  person,  that  such  second  bona 
fide  person  would  have  been  protected;  but 
that  here  the  mortgagee  did  not  deal  with 
the  owner  of  the  registered  title,  but  dealt 
with  a  person  who  was  the  real  forger,  and 
who  purported  to  act  as  agent  for  the  holder 
of  the  registered  title,  who  in  fact  had  no 

•1  Bailey  v.  Cribb  (1884)  2  Qd.  L.  J.  42; 
Brown  v.  Broughton  (1915)  25  Manitoba  L. 
R.  489,  24  D.  L.  R.  244 ;  Fialkowski  v.  Fial- 
kowski  (1911)  4  Albeite  L.  R.  10,  19  West 
L.  R.  (Can.)  644. 

In  Bailey  v.  Cribb  (1884)  2  Qd.  L.  J.  42, 
the  court  quoted  the  Queensland  real  prop- 
erty act  of  1881,  §  123,  viz.:  'Except  in  the 
case  hereinafter  provided  of  a  mortgagee  or 
encnmbrancee  against  a  mortgagor  or  en- 
cumbrancer or  in  the  case  of  a  lessor 
against  a  lessee  or  tenant  or  in  the  case  of 
a  person  deprived  of  any  land  by  fraud  or 
against  a  person  registered  as  proprietor 
through  fraud  or  against  a  person  deriving 
otherwise  than  as  a  purchaser  or  mortgagee 
L.R.A.1916D. 


bona  fide  for  value  from  or  through  a  per- 
son registered  as  proprietor  through  fraud 
or  in  the  case  of  a  person  deprived  of  any 
land  by  reason  of  a  wrong  description  of 
any  land  or  of  its  boundaries  and  except 
in  the  case  of  a  registered  proprietor  claim- 
ing under  a  prior  certificate  of  title  or 
under  a  prior  grant  registered  imder  the 
provision  of  this  act  in  any  case  in  which 
two  grants  or  certificates  or  a  grant  and  a 
certificate  may  be  registered  under  the  act 
in  respect  of  the  same  land  no  action  of 
ejectment  shall  lie  or  be  sustained  against 
a  registered  proprietor  for  the  recovery  of 
land  under  the  provisions  of  this  act  and 
except  in  any  of  the  cases  aforesaid  the 
grant  or  certificate  of  title  shall  be  held  in 
every  court  of  law  or  equity  to  be  an  ab- 
solute bar  and  estoppel  to  any  such  action 
against  the  person  named  in  such  grant 
or  certificate  of  title  as  seised  of  or  en- 
titled to  such  land." 

» Brown  v.  Broughton  (1916)  26  Mani- 
toba L.  R.  489,  24  D.  L.  R.  244,  where  the 
court  considered  that  the  registered  true 
owner's  recourse  was  against  the  assurance 
fund. 

Where  the  son  of  a  registered  owner  stole 
the  certificate  of  title,  forged  a  transfer 
from  liis  father  to  himself,  and  obtained 
thereon  the  issue  of  a  certificate  to  himself, 
and  upon  it  obtained  a  loan  from  a  third 
party,  it  was  held  that  the  father  could 
not  have  the  new  certificate  to  the  son 
canceled  as  against  the  third  party.  Fial- 
kowski V.  Fialkowski  (1911)  4  AlberU  L. 
R.  10,  19  West.  L.  R.  644  (Can.)  The  court 
referred  to  §  135  of  the  Alberta  act,  which 
is  similar  but  not  exactly  the  same  as  § 
140  of  the  Victoria  act  of  (1890),  quoted 
supra,  Bubd.  IV.  f,  and  said:  "The  word 
'fraud'  in  §  136  of  the  lapd  titles  act  must 
mean,  and  mean  only,  fraud  on  the  part  of 
the  person  taking  or  proposing  to  take  a 
transfer,  mortgage,  encumbrance,  or  lease 
from  the  holder  of  the  certificate  of  title." 
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up  to  the  registrar  in  order  that  its  reg- 
istration may  be  canceled.*" 

For  a  case  on  recourse  upon  the  assur- 
ance fund  of  those  defrauded  by  for- 
gery, see  infra,  subd.  IV.  L 

h.  Misdescription. 

One  of  the  most  difScuIt  matters  un- 
der the  Torrens  acts  is  that  of  misde- 
scription of  land  in  a  certificate,  and  the 
cases  have  not  gone  far  toward  solving 
the  difficulties.  The  acts  generally,  in 
providing  for  the  conclusiveness  of  the 
certificate,  except  rights  under  an  earlier 
certificate  of  another  proprietor,  and 
most  of  them  also  except  land  included 
by  wrong  description  in  the  certificate  of 
one  not  being  a  purchaser  for  a  valuable 
consideration,  or  deriving  title  through 
such  a  purchaser. 

The  earlier  certificate,  in  g:eneral,  pre- 
vails; •*  but  this  rule  is  not  invariable.*' 

An  error  in  description  or  boundaries 


cannot  be  relied  upon  to  displace  a  good 
title  of  a  person  in  possession.*' 

But  it  has  been  held  that  an  original 
misdescription  will  be  protected  in  the 
Hands  of  a  bona  fide  certificate  holder 
for  value,  without  fraud,  notwithstand- 
ing an  outstanding  possession  of  the  dis- 
puted strip,  which  was  for  less  than  the 
statutory  period  at  the  time  of  trial." 

Where  there  is  no  misdescription,  but 
a  certificate  includes  a  plainly  described 
tract  to  which  it  is  claimed  there  was  no 
title  in  the  registered  proprietor,  the 
statute  as  to  misdescription  does  not  ap- 
ply, and  the  certificate  is  conclusive.** 

And  it  has  been  held  that  after  regis- 
tration there  cannot  be  correction  of  the 
mistake  where  one  agreeing  to  sell  lands 
to  two  different  parties  substituted  one 
lot  in  the  transfer  to  A,  which  was  meant 
for  B,  and  vice  versa.** 

Errors  in  survey  or  misdescription  will 
be  corrected  when  there  has  been  no 
bona  fide  sale ;  *•  and  a  transferee  is  not 


3S  Ex  parte  Batham  (1888)  6  N.  Z.  L.  R. 
342. 

•♦Where  two  certificates  overlap  as  to 
the  land  covered,  the  earlier  certificate  pre- 
vails. Uoyd  V.  Mayfield  (1886)  7  Austr. 
L.  T.  48. 

Where  A  sold  part  of  his  land  to  B,  who 
got  a  proper  certificate,  and  later  A  sold 
the  remainder  to  D,  whose  certificate, 
through  error,  described  both  pieces,  and  D 
transferred  this  certificate  to  E,  a  bona  fide 
purchaser,  who  took  a  new  certificate  with 
tbe  same  error,  all  parties  acting  in  good 
faith,  it  was  held  that  E  must  deliver  up 
his  certificate  for  correction.  Registrar  of 
Titles  V.  Esperance  Land  Co.  1  Wrat  Austr. 
L.  R.  118. 

w  See  cases  in  next  note. 

M  Overland  v.  Lenehan  (1001)  11  Qd.  L. 
J.  59,  where  the  court  construed  §  44  of 
the  real  property  act  of  1861,  declaring 
the  estate  of  a  registered  proprietor  to  be 
paramount  except  in  certain  cases,  one  of 
which  is  "the  wrong  description  of  tbe  land 
or  its  boundaries,"  and  held  that  an  error  in 
description  of  boundaries  cannot  be  relied 
upon  to  displace  the  title,  otlicrwise  good, 
01  a  person  in  possession  of  land  erroneous- 
ly included  in  the  title.  The  court  con- 
sidered that  the  plaintiffs,  who  claimed 
under  the  earlier  certificate,  had  such  land 
as  was  marked  out  on  the  grround  when 
their  predecessor  acquired  title,  but  that 
bis  certificate  erroneously  included  part  of 
the  land  correctly  described  in  the  defend- 
ant's certificate;  and  held  further  that 
(while  it  was  not  considered  material)  any 
right  of  action  in  tbe  plaintiffs  accrued 
more  than  twenty  years  before  suit. 

Where  a  purchaser  from  a  registered  pro- 
prietor went  into  possession,  and  later  regis- 
tered his  title  and  received  a  certificate  for 
another  piece  of  land,  owing  to  a  mistake 
of  roads  (probably  by  the  title  office), 
r,.R.A.1916D. 


others  who  later  got  a  certificate  for  the 
land  bought  by  the  first  purchaser  cannot 
oust  his  possession,  it  having  been  long 
enough  to  make  a  title.  Lake  v.  Jones 
(1889)   IS  Vict.  L.  R.  728. 

It  has  been  held  that  one  claiming  under 
a  possessory  title  may  not  have  relief  in 
equity  on  the  ground  of  mistaken  bound- 
aries in  a  certificate  of  an  adjoining  owner, 
as  he  may  sufiiciently  show  possession  at 
law.  Rourke  v.  Schweikert  (1888)  0  M.  S. 
W.  L.  R.  152. 

ST  West  Australian  Fresh  Food  &  Ice  Co. 
V.  Freecom,  7  West  Austr.  L.  R.  222,  re- 
ferring to  the  similarity  between  the  Vic- 
torian and  West  Australian  acts'. 

"Hamilton  v.  Iredale  (1903)  3  If.  S.  W. 
St.  Rep.  535,  holding  that  Marsden  v.  Mc- 
Allister (1887)  8  N.  S.  W.  L.  R.  300,  infra, 
is  not  to  be  extended. 

»» Jonas  V.  Jones  (1883)  2  N.  Z.  S.  C. 
IS,  where,  by  mistsJce  one  agreeing  to  sell 
various  lots  to  two  different  parties  substi- 
tuted one  lot  in  the  transfer  to  A  which 
was  meant  for  B,  and  vice  versa,  it  was  held 
that  the  mistake  could  not  be  corrected 
after  registration,  as  the  case  was  not  with- 
in the  exceptions  to  §  129  of  the  act  of  1870, 
providing  that  "no  action  for  possession  or 
other  action  for  the  recovery  of  any  land 
shall  lie  or  be  sustained  against  the  regis- 
tered proprietor  under  the  provisions  of 
tiiis  act  for  the  estate  or  interest  in  respect 
to  which  he  is  so  registered  except  in  any 
of  the  following  cases  [that  is  to  say] 
.  .  .  subsection  4.  The  case  of  a  person 
deprived  of  any  land  by  fraud  as  against 
the  person  registered  as  proprietor  of  such 
land  through  fraud  or  as  against  a  person 
deriving  otherwise  than  as  a  transferee 
bona  fide  for  value  from  or  through  a  ptr- 
son  90  registered  through  fraud." 

*>  National  Trustees  etc.  Co.  v.  Hassett 
[1907]  Vict.  L.  R.  404. 
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protected  where  he  took  with  notice  of 
ihe  mistake,  or  with  means  of  knowl- 
edge that  it  was  a  mistake.*^ 

<.  Eaaements, 

(Qaestions  of  dedication  of  highways 
are  not  considered.) 

Under  the  Victorian  act  of  1866,«»  it 


was  held  that  an  easement  over  upon  or 
affecting  land  which  had  not  been 
brought  under  the  act  could  not  be  regis- 
tered under  such  act.**  After  this  de- 
cision the  act  was  amended  to  the  effect 
that  a  statement  .of  an  easement  on  the 
certificate  of  the  dominant  tenement 
should  be  conclusive  evidence.'**    There- 


The  33d  section  of  the  New  South  Wales 
net  26  of  Vict.  0  (1862),  making  the  certiS- 
cate  conclusive,  is  to  be  read  in  connection 
with  §  40,  providing  an  exception:  "So  far 
as  regards  any  portion  of  land  that  may 
by  wrong  description  of  parcels  or  of 
boundaries  be  included  in  the  grant,  certifi- 
cate," etc.,  "evidencing  the  title  of  such 
registered  proprietor,  not  being  a  purchaser 
or  mortgagee  for  value,  or  deriving  from 
-or  through  a  purchaser  or  mortgagee  there- 
of for  value."  Marsden  v.  McAllister 
(1887)  8  N.  S.  W.  L.  R.  300. 

Where  one  by  a  misdescription  in  the 
transfer  obtains  a  certificate  of  title  cover- 
ing a  lot  in  addition  to  what  he  bought, 
his  certificate  as  to  such  lot  will  be  can- 
celed, the  court  considering  it  gross  fraud 
for  such  transferee  to  resist  the  claim  of 
the  plaintiff,  the  real  owner  of  such  lot, 
who  was  a  prior  grantee  of  the  same 
grantor.  Ott  v.  Lethbridge  Brewing  ft 
Malting  Co.  (1910)  3  Alberta  L.  R.  210.  In 
that  ease,  at  the  time  of  the  plaintiff's  pur- 
chase her  vendor  had  not  registered  the 
transfer  to  him,  and  later,  by  misdescrip- 
tion, included  her  lot  in  a  transfer  to  the 
defendant,  who  obtained  a  certificate  in- 
chidiDg  it.  The  court  pointed  oat  that  the 
eonclusiveneas  of  the  certificate  is  not  for 
all  purposes,  but  for  the  purposes  of  the 
act,  and  said:  "The  purpose,  then,  for 
which  the  act  declares  the  conclusiveness  of 
the  certificate  of  ownership,  is  the  pro- 
tection of  persons  dealing  with  the  certifi- 
cate  owner." 

But  it  may  be  noted  in  this  connection 
that  where  one  who  owned  two  adjoining, 
pieces  by  separate  registered  titles  erected 
buildings  and  sold  by  the  old  descriptions 
to  different  persons,  one  of  the  buildings 
encroaching  on  the  other  land,  it  was  held 
that  his  grantee  was  not  obliged  to  remove 
the  eneroachnient  at  the  suit  of  a  bona  fide 
transferee  from  the  grantee  of  the  other 
parcel.  Billiet  v.  Commercial  Bank  [1906] 
Soath  Anstr.  L.  R.  103. 

"Hay  V.  Soiling  (1895)  16  W.  S.  W.  L.  R. 
60,  following  Marsden  v.  McAllister  (N.  S. 
W.)  supra,  and  holding  that  if  the  trans- 
feree took  with  notice  of  the  mistake,  or 
with  means  of  knowledge  that  it  was  a  mis- 
take, he  was  not  a  bona  fide  transferee  for 
value  within  the  meaning  of  §  115,  provid- 
ing for  ejectment  in  "the  case  of  a  person 
deprived  of  or  claiming  any  land  included 
in  any  grant  or  certificate  of  title  of  othei' 
laid  by  misdescription  of  such  other  land 
or  of  its  boundaries  as  against  the  regis- 
tered proprietor  of  such  other  land  not  be- 
ing a  transferee  thereof,  bona  fide  for 
value." 
L.R.A.iei6D. 


tt  It  was  provided  in  the  Victoria  statutes 
in  §  4  of  act  No.  301  of  1866,  and  also  in 
§  4  of  the  act  of  1890,  that  the  word  "  'land' 
sliall  include  messuages  tenements  and 
hereditaments  corporeal  or  incorporeal ;  and 
in  every  certificate  of  title  transfer  and 
lease  issued  or  made  under  this  act  such 
word  shall  also  include  all  easements  and 
appurtenances  appertaining  to  the  land 
therein  described  or  reputed  to  be  part 
thereof  or  appurtenant  thereto."  It  was 
also  provided  by  §  49  of  No.  301  that  the 
land  "included  in  a  certificate  of  title  or 
registered  instrument  shall  be  deemed  to  be 
subject  to  .  .  .  any  easements  acquired 
by  enjoyment  or  user  or  subsisting  over 
or  upon  or  affecting  such  land."  And  by 
§  64  of  said  act  No.  301,  that  "a  memorial 
of  any  transfer  or  lease  creating  any  ease- 
ment over  or  upon  or  affecting  any  land 
under  the  operation  of  this  act  shall  be 
entered  upon  the  folium  of  the  register 
book  constituted  by  the  grant  or  existing 
certificate  of  title  of  such  land  in  addition 
to  any  other  entry  concerning  such  instru- 
ment required  by  this  act." 

«Ex  parte  (Cunningham  (1877)  3  Vict. 
L.  R.  190,  Hunter,  Torrens  Title  Cases,  138, 
where  the  court  said:  "There  is  no  mode  of 
indicating  an  easement,  and,  so  far  a«  we 
can  see,  only  one  mode  pointed  out  by  the 
act.  Section  64  prescribes  that  when  any 
easement  is  created  over  or  upon  or  affect' 
ing  any  land  under  the  operation  of  the  act, 
a  memorial  is  to  be  entered  upon  the  folium 
constituting  the  title  to  such  land;  or,  in 
other  words,  a  blot  is  to  be  made  i:i  the 
register  on  the  title  to  the  servient  tene- 
ment. There  is  no  provision  for  showing 
on  the  title  of  the  dominant  tenement  any 
easement  which  may  be  appurtenant  to  it, 
though,  as  we  have  already  seen,  the  use 
of  the  word  'land'  will  carry  with  it  any 
easement  which  its  owner  can  be  proved  by 
evidence,  external  to  the  register,  to  be  en- 
titled to  enjoy  in  respect  of  his  ownership 
of  such  land." 

**Act  No.  610  of  1878,  providing:  "Sec- 
tion 2.  .Whenever  any  certificate  of  title 
or  any  duplicate  thereof,  either  already 
registered  or  issued,  or  hereafter  to  be 
registered  or  issued,  under  any  of  the  pro- 
visions or  otherwise  under  the  operation 
of  the  'transfer  of  land  statute,'  shall  con- 
tain any  statement  to  the  effect  that  the 
person  named  in  the  certificate  is  entitled 
to  any  easement  therein  specified,  such 
statement  shall  be  received  in  all  courts 
of  law  and  equity  a*  conclusive  evidene* 
that  he  is  so  entitled." 
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after  it  was  held  that  the  owner  of  the 
servient  tenement  could  not  deny  an 
easement  shown  on  both  certificates,** 
and  also  that  one  claiming  an  easement 
over  registered  land  might  have  his  own 
land  registered  with  the  easement  set 
out,  and  that  the  court  could  not  review 
the  action  of  the  registrar  in  deciding 
against  the  owner  of  the  servient  tene- 
ment.** 

"Although  it  was  required  by  a  later  act 
that  the  registrar  should  specify  upon 
the  certificate  as  an  encumbrance  any 
subsisting  easement  affecting  the  same 
which  should  appear  to  have  been 
created  by  deed  or  writing,*'  it  was  held 
that  the  failure  of  the  registrar  to  enter 
on  the  certificate  of  the  servient  tene- 
ment an  easement  granted  by  deed  be- 
fore the  transfer  of  land  acts  did  not 
prevent  the  owner  of  the  dominant  tene- 
ment from  showing  that  such  °  easement 
exists,  as  the  provision  of  the  earlier 
statute  that  land  included  in  a  certificate 
shall  be  deemed  to  be  subject  to  any 


easement  subsisting  over  it  had  not  been 
interfered  with  by  subsequent  l^sla- 
tion.*» 

A  grant  of  way  in  gpross  is  not  an  ease- 
ment, and  therefore  is  not  to  be  regis- 
tered as  such.** 

It  has  been  held  in  South  Australia 
that  a  clean  certificate  is  subject  to  an 
existing  right  of  way  under  the  excep- 
tion, "except  so  far  as  regards  the  omis- 
sion or  misdescription  of  any  right  of 
way  or  other  easement  created  in  or  ex- 
isting upon  any  land,"  the  court  also 
considering  that  it  was  not  the  purpose 
of  the  act  to  affect  easements.** 

It  has  also  been  held  that  a  certificate 
of  title  of  the  dominant  tenement,  de- 
scribing also  easements  of  rights  of  way, 
is  no  evidence  of  the  easements.* 

But  it  has  also  been  held  that  in  an 
application  to  bring  lands  under  the  act, 
on  a  caveat  by  another,  claiming  an 
easement,  which  is  not  disputed,  the 
court  may  direct  the  easement  to  be  en- 
tered upon  the  certificate.' 


.  U  Jones  v.  Park  (1879)  5  Vict.  L.  R.  167, 
1  Austr.  L.  T.  10,  Hunter,  Torrens  Title 
Cases,  421,  where,  in  an  action  for  obstruc- 
tion by  fence,  etc.,  of  part  of  the  plaintiff's 
right  of  way,  the  certificate  of  title  of  the 
plaintiff  showed  that  he  was  entitled  to  the 
right  of  way  as  claimed,  and  by  the  certifi- 
cate of  title  of  the  defendant  his  fence  was 
an  encroachment,  and  it  was  held  that  the 
defendant  could  not  show  that  the  certifi- 
cates were  not  correct,  that  is  to  say,  could 
not  show  possession  of  the  part  of  land  in 
suit. 

46  In  Re  Byrne  (1884)  10  Vict  L.  R.  361, 
overruling  Ex  parte  Beissel  (1879)  5  Vict. 
L.  R.  63,  Hunter,  Torrens  Title  Cases,  333, 
it  was  held  that  upon  an  application  by  an 
owner  of  a  doniinant  tenement  to  have  his 
land  registered,  including  his  easement  over 
other  registered  land,  such  easement  could 
not  be  registered,  the  court  there  construing 
the  amending  act.  No.  610,  as  relating  only 
to  evidence. 

«Act  No.  872  of  1885. 

4S  Stevenson  v.  James  (1889)  15  Vict.  L. 
R.  616,  appeal  dismissed  in  [1803]  A.  C. 
(Eng.)  162,  where  the  court  said:  "The  40th 
section  of  the  transfer  of  land  statute  pro- 
vides that  land  included  in  any  certificate 
of  title  shall  be  deemed  to  be  subject  to 
any  easement  subsisting  over  it.  The  sub- 
sequent legislation  on  the  subject  has  not, 
in  their  lordships'  judgment,  interfered  with 
this  provision.  The  amending  act.  No.  610, 
by  §  2,  makes  a  certificate  of  title,  which 
certifies  that  the  person  named  therein  is 
entitled  to  an  easement,  conclusive  evidence 
that  be  is  so  entitled;  but  it  does  not  make 
such  certificate  the  only  evidence  admissible. 
The  41st  section  of  the  subsequent  amend- 
ing act,  No.  872,  requires  the  registrar  to 
specify  upon  the  certificate  as  an  encum- 
brance aflecting  the  land  included  in  it  any 
L.R.A.1916D. 


subsisting  easement  affecting  the  same 
which  shall  appear  to  have  been  created  by 
deed  or  writing;  but  their  lordships  agree 
with  the  judgment  of  the  full  court  of  \'ic- 
toria,  that  'the  omission  by  the  registrar 
to  enter  the  easement  as  an  encumbrance 
on  the  certificate  of  the  servient  tenement 
under  this  provision  would  not  relieve  the 
servient  tenement  of  its  liability.'  In  like 
manner  the  omission  of  the  registrar  to 
state  on  the  certificates  granted  to  the 
plaintiffs  the  existence  of  the  rights  of  way 
they  claim  is  no  bar  to  that  claim." 

4»Ex  parte  Johnson  (1867)  5  W.  W.  & 
A'B.  (Vict.)  55,  Hunter,  Torrens  Title  Cases, 
343,  removing  a  caveat  filed  by  the  owner 
of  a  right  of  way  in  gross,  on  the  motion 
of  the  owner  of  the  land  over  which  it 
passed,  who  had  applied  for  registration  of 
his  title. 

MLean  v.  Maurice  (1874)  8  South  Austr. 
L.  R.  119. 

iFonnby  v.  Adelaide  (1880)  14  South 
Austr.  L.  R.  144. 

Sin  Re  Schmid  (1881)  15  South  Austr.  L. 
R.  48,  distinguishing  the  above  cases  of 
Lean  v.  ^taurice  and  Formby  v.  Adelaide 
(South.  Austr.)  supra.  Ex  parte  Cunning- 
liam  (1877)  3  Vict.  L.  R.  199.  The  court 
said:  "Yet,  if  it  were  held  that  'rights  of 
way  or  other  easements'  were  not  such 
'interests  in  the  land'  as  entitled  the  owuei 
to  enter  a  caveat  in  respect  of  them,  they 
might,  if  created  by  express  grant  since  the 
passing  of  the  real  propertv  amendment  act 
of  1878  (No.  128)  be  altogether  extin 
guished  by  omissions  from  the  certificate  of 
title  vfhich  their  owner  would  be  powerless 
to  prevent  (see  §  60).  .  .  .  This  appli- 
cation, it  mu.st  be  observed,  is  not  one  to 
set  the  caveat  aside,  but  is  on  the  (javeator's 
own  petition  in  support  of  the  caveat,  and 
we  think  we  have  jurisdiction  under  §  48 
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It  has  been  held  in  New  Sonth  Wales 
that  if  a  right  of  way  is  shown  by  an 
oimer  of  unr^istered  land  over  land 
about  to  be  registered,  the  easement 
should  be  entered  on  the  certificate  of 
the  servient  tenement ;  •  and  the  view 
has  been  expressed  there  that  one  claim- 
ing an  easement  may  file  a  caveat.* 

It  has  been  held  under  the  New  Zea- 
land act  of  1835  that  after  land  has 
become  subject  to  the  acts  either  of 
1870  or  of  1885,  no  easements  can  be 
acquired  by  user;  *  and  that,  in  order  to 
ereate  an  easement,  the  instrument  must 
purpiort  to  create  one,  and  a  memorial 
must  be  entered  on  the  title  of  the  serv- 
ient tenement  before  any  right  passes; 
and   the    statute    also    provides    that,  a 


memorial  of  it  is  to  be  entered  on  the 
title  of  the  dominant  tenement;*  and 
further,  that  an  unregistered  easement 
is  of  no  effect  against  one  who  takes 
title  even  with  notice  of  it.' 

f.  Covenants. 

A  covenant  which  is  not  an  interest  in 
the  land  need  not  be  registered.* 

It  has  been  held  under  the  English 
acts  that  placing  upon  the  register  no- 
tice of  covenants  or  conditions  does  not 
annex  them  to  the  land.* 

An  unregistered  restrictive  covenant 
is  of  no  effect  against  one  without  notice 
of  it.»» 

It  has  been  held  in  Saskatchewan  that 
the  seller  could  not  thereafter  have  a 


of  the  act  of  1878,  to  direct  'such  entries' 
upon  the  certificate  and  the  register  as  jus- 
tice requires.  .  .  .  Though  easements 
are  protected  when  omitted  or  misdeacribed 
( subject  to  the  provisions  of  %  60  of  the  act 
of  1878),  they  should  be  mentioned  upon 
the  certificate  of  title  of  the  land  subject  to 
them;  at  least,  when  their  existence  is,  as 
in  this  case,  admitted." 

S  Ke  HouisoD,  18  N.  S.  W.  300. 

In  tlie  New  South  Wales  statute  of  1862, 
26  Vict.  9,  it  is  provided:  "43.  Whenever 
any  easement  or  any  incorporeal  right 
other  than  an  annuity  or  rent  charge  in  or 
over  any  land  under  the  provisions  of  this 
act  is  created  for  the  purpose  of  being  an- 
nexed to  or  used  and  enjoyed,  together  with 
other  land  under  the  provisions  of  thia  act 
the  registrar  general  shall  enter  a  memorial 
of  the  instrument  creating  such  easement 
or  incorporeal  right  upon  the  folium  of  the 
Register  Book  constituted  by  the  existing 
grant  or  certificate  of  title  of  such  other 
land." 

4  In  Re  Paul,  19  N.  S.  W.  W.  N.  114  (not 
necessary  to  decision). 

» Bannister  v.  Chiene  (1902)  22  V.  Z.  L. 
R.  628,  where  the  court  said:  "Section  10 
of  'the  land  transfer  act  1885'  provides  that 
land  subject  to  the  provisions  of  'the  land 
transfer  act  1870'  becomes  subject  to  the 
provisions  of  'the  land  transfer  act  1885.' 
And  by  §  57  it  is  enacted:  'After  land  has 
become  subject  to  this  act  no  title  thereto 
or  to  any  right,  privilege,  or  easement  in, 
upon,  or  over  the  same  shall  be  acquired 
by  possession  or  user  adversely  to  or  in 
derogation  of  the  title  of  the  registered  pro- 
prietor;'" the  court  pointing  out  the  dis- 
tinction in  §  49  of  the  Victoria  statute. 

•  Mackechnie  v.  Bell,  11  N.  Z.  Gaz.  Rep. 
402. 

Under  $  46  of  the  act  of  1870,  the  holder 
of  a  certificate  took  subject  to  easements 
set  forth  in  an  earlier  certificate  of  the 
dominant  tenement.  Anderson  v.  Maori 
Hill  Borough  Council,  3  N.  Z.  S.  C.  364. 

7  Strang  v.  Russell  (1906)  24  IT.  Z.  L.  R. 
916.     The  court  expressed  a  similar  opin- 
ion in  Mackenzie  v.  Waimumu  Queen  Gold 
nredging  Co.  21  N.  Z.  L.  R.  231. 
L.R.A.1916D. 


•  SUples  V.  Corby  (1»00)  19  If.  Z.  L.  R. 
517,  holding  that  upon  an  application  to 
re^ster  land  for  the  first  time  the  owner- 
ship of  a  hotel  is  none  the  less  a  fee  simple 
vested  in  possession  under  the  statute,  al- 
though the  owner  is  subject  to  a  certain 
restriction  not  to  purchase  any  colonial  ale, 
etc.,  which  might  be  consumed  therein  ex- 
cept from  a  certain  company,  and  the  com- 
pany has  no  interest  in  the  land,  nor  is  the 
covenant  a  trust,  and  such  covenant  should 
not  be   entered   upon   the   certificate. 

In  International  Coal  &  C.  Co.  v.  Trelle 
(1907)  1  Alberta  L.  R.  170,  7  West.  L.  R, 
(Can.)  264,  however,  it  appears  that  a  cove- 
nant by  a  purchaser  not  to  sell  intoxicating 
liquors  was  referred  to  on  his  certificate  of 
title. 

»Will«  V.  St.  John  [1910]  1  Chi  (Eng.) 
325,  79  L.  J.  Ch.  N.  S.  239,  102  L.  T.  N.  S. 
383,  26  Times  L.  R.  405,  54  Sol.  Jo,  26!), 
where  a  purchaser  of  land  under  a  deed 
with  restrictive  covenants  afterwards  reg- 
istered Iiimself  as  the  owner,  but  without 
the  restrictive  covenants.  He  then  con- 
veyed a  part  of  the  land  by  deeds  contain- 
ing similar  covenants  and  other  covenants, 
and  ;  later  had  covenants  similar  to  those 
under  which  he  took  the  premises  noted  on 
the  register,  and  thereafter  sold  another 
part  of  the  premises  with  similar  restric- 
tions in  the  deed.  It  was  held  tliat  the  first 
purchaser  could  not  compel  the  second  pur- 
chaser to  carry  out  the  covenant  in  his 
deed,  as  placing  notice  of  the  covenants  or 
conditions  upon  the  register  did  not  annex 
them  to  the  land. 

10  Where  a  railroad  company  sold  land, 
the  transfer  containing  a  covenant  that  the 
grantee,  his  heirs  or  assigns,  should  not 
claim  any  contribution  from  the  company 
for  fencing,  and  this  covenant  was  not 
entered  upon  the  certificate,  a  subsequent 
grantee  from  said  company's  grantee,  who 
took  without  actual  notice  or  knowledge 
of  the  covenant,  was  not  bound  by  it.  The 
court  thought  that  the  covenant  was  one 
afl'ecting  land,  and  should  have  been 
entered  on  the  certificate.  Brown  v.  Wel- 
lington &  M.  R.  Co.  (1898)  17  N.  Z.  L.  R. 
471.    But  it  was  held  in  Wellington  &  M. 
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restrictive  covenant  entered  upon  the 
buyer's  title  as  an  easement^  as  under 
the  act  any.  easement  was  ineffective  as 
not  registered  in  the  manner  prescribed 
by  the  statute.*^ 

The  registrar  may  not  decline  to  regis- 
ter the  title  of  an  applicant  on  the 
ground  that  he  is  not  shown  to  have  "a 
good  safeholding  and  marketable  title," 
in  that  the  conveyance  did  not  contain 
the  usual  covenants  for  title.'* 

A  transferrer  does  not  g^iarantee  that 
he  will  not  afterwards  buy  an  outstand- 
ing title  for  his  own  benefit,  where,  un- 
der the  statute,  the  transfer  purports  to 
convey  "all  his  estate  and  interest  in 
said  piece  of  land,"  without  saying  what 
that  interest  consists  of." 

fc.  Equitable   tnortgagea. 
Preferences   between   equitable  mort- 


g:ages  and  executions,  etc.,  or  insolvent 
assignments,  are  not  included.  The  dif- 
ficulty of  changing  an  old  system  of  con- 
veyancing is  illustrated  by  the  effect  of 
the  English  practiee  of  borrowing  up)on 
the  deposit  of  title  deeds,  upon  the  Tor- 
rens  law,  it  being  natural  for  registered 
owners  familiar  with  the  old  practice  to 
borrow  money  on  deposit  of  the  certifi- 
cate of  title  with  the  creditor.  The 
courts,  as  far  as  possible,  will  support 
equitable  mortgages  of  this  kind,  which 
are  not  considered  inconsistent  with  the 
acts.'* 

A  mortgage  by  deposit  of  certificate  is 
good  as  against  a  subsequent  unregis- 
tered mortgage."  (In  some  jurisdictions 
equitable  mortgages  are  expressly  au- 
thorized.) *• 

It  has  been  held  in  Queensland  that 
an    equitable   mortgagee   by    deposit    of 


R.  Co.  V.  Registrar-General  (1899)  18  W.  Z. 
L.  R.  250,  that  the  company  could  not  have 
recourse  to  the  assurance  fund  on  the 
ground  that  the  registrar  had  refused  at 
its  request  to  enter  the  covenant  on  the 
certificate,  as  such  a  covenant  was  not  reg- 
isterabie  under  the  act. 

11  Re  Jamieaon  (1913)  6  Sask.  1,.  R.  296, 
holding,  where  it  was  claimed  by  the  seller 
that  a  clean  transfer  of  land  was  subject 
to  a  restrictive  covenant  as  in  effect  an 
easement,  but  it  was  held  that  any  ease- 
ment was  inefTective  as  not  registered  un- 
der the  (Sask.)  statute,  providing  in  effect 
that  when .  ,an  easement  is  granted  over 
registered  land  in  favor  of  other  registered 
land,  the  registrar  shall  make  a  mem.  of 
the  instrument  creating  the  easement  upon 
the  register  and  duplicate  certificate,  of 
such   other  land. 

URe  Dalgleish  (1910)  IS  B.  C.  217. 

"Bennett  v.  Gilmour  (1906),  16  Mani- 
toba L.  R.  304,  where  a  transfer  was  made 
before,  but  registered  after,  a  caveat,  and 
subsequent  to  the  filing  of  the  caveat  the 
caveator  sold  *ut  to  the  transferrer,  and 
the  court  refused  to  declare  that  the  trans- 
ferees should  stand  in  the  same  position  as 
their  transferrer  against  the  caveator. 

M  London  Clmrtcred  Bank  v.  Hayes 
(1871)  2  Vict  R.  104,  holding  that  an 
equitable  mortgage  by  deposit  of  the  cer- 
tificate of  title  with  tlie  creditor  is  not 
inconsistent  with  the  act. 

In  the  Insufficiently  reported  case  of 
Richard  v.  Jones  (1865)  1  South  Austr. 
L.  R.  167,  it  was  held  that  an  equitable 
lien  was  created  by  the  deposit  of  the  cer- 
tificate of  title. 

Where  one  who  procured  a  certificate  de- 
posited it  as  security  for  an  advance,  and 
thereafter  the  court  held  that  another  per- 
son should  be  registered,  the  court  will  not 
cancel  the  first  registration  until  the  equit- 
able mortgagee,  who  was  an  innocent  per- 
son, has  been  satisfied.  Ex  parte  Patter- 
son (1873)  4  Austr.  Jur.  110. 
L.R.A.1916D. 


In  Acme  Co.  v.  Huxley  (1912)  4  AlbeiU 
L.  R.  63,  1  D.  L.  R.  800,  a  wife,  being  the 
registered  owner  of  property,  delivered  a 
transfer  thereof  to  her  husband,  she  retain- 
ing the  certificates  of  title.  Her  husband 
delivered  this  transfer  to  his  creditor  as  col- 
lateral security,  and  thereafter  made  a  set- 
tlement with  his  creditor,  giving  him  a 
transfer  of  the  land, — that  is  to  say,  a 
transfer  from  the  husband  to  the  creditor; 
and  upon  an  application  by  the  creditor  to 
compel  the  wife  to  deliver  up  her  certificate 
of  title,  the  court  below  held  that  the  plain- 
tiff must  recover.  An  appeal  was  dismissed 
on  an  equal  division  of  the  judges,  those  in 
favor  of  the  plaintiff  holding  that  the  wife 
had  in  effect  represented  by  what  she  had 
done  that  the  husband  was  entitled  to  deal 
with  the  property  as  his  own,  and  the  plain- 
tiff having  relied  upon  that,  she  could  not, 
to  his  prejudice,  be  permitted  to  deny  it; 
while  the  opposing  members  of  the  cobrt 
seemed  to  consider  that  the  plaintiff  was 
not  in  any  sense  a  bona  fide  purchaser,  and 
that  the  deposit  by  the  husband  with  the 
creditor  of  a  transfer  from  the  wife  to  the 
husband  was  not  in  any  sense  a  deposit  of 
any  title  deed,  and  that  the  husband  had 
no  legal  or  equitable  estate  which  could 
be  pledged  in  any  such  manner. 

See  also  Fialkowski  v.  Fialkowski  (1911) 
4  Alberta  L.  R.  10,  19  West.  L.  R.  644, 
supra,  (Can.)   subd.  IV.  g. 

But  it  seems  to  be  held  in  .Swan  v.  Seal 
(1884)  10  Vict.  L.  R.  67,  that  a  creditor 
lending  money  to  an  administrator  on  a 
certificate  of  title  of  a  decedent,  already  in 
the  creditor's  hands  at  his  death,  is  not  pro- 
tected when  he  knows  the  money  is  bor- 
rowed for  a  business  the  administrator  had 
no  right  to  go  into. 

UFriebe  v.  Cullen  (1879)  13  Sonth 
Austr.  L.  R.  35. 

i«See  Connolly  v.  Noone  &  C.  Timber 
(Qd.)  infra;  see  also  Ontario  act  of  1  Geo. 
V.  chap.  28,  §  93;  Ont.  Rev.  Stat.  1014, 
chap.  126,  §  92. 
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"the  instrument  of  title"  is  ahead  of  a 
prior  unregistered  bill  of  sale  of  the 
right  to  cut  timber." 

It  has  been  held  in  a  case  in  Victoria 
that  where  one  lodged  with  a  bank,  as 
security  for  a  loan,  a  transfer  to  herself 
of  title  and  the  certificate  of  her  trans- 
ferrer, the  bank  cannot  hold  against  the 
rights  of  the  transferrer; "  but  the  con- 
trary has  been  recently  held  by  the  high 
court  of  Australia  in  a  New  South  Wales 
case,  as  heretofore  stated  in  subd.  e, 
supra.** 

It  has  been  held  under  the  British 
Columbia  act  that  one  who  claimed  as 
equitable  mortgagee  by  the  deposit  of 
title  deeds  (of  one  registered  as  the 
owner  of  an  absolute,  as  distinguished 
from  an  indefeasible,  title)  did  not  have 
priority  over  a  purchaser  for  a  valuable 
consideration,  who,  without  actual  fraud 
or  express  notice  of  the  equitable  mort- 
gage, took  a  conveyance  unaccompanied 
by  delivery  of  title  deeds  and  without  a 
certificate,  and  registered  it  as  a 
"charge,"  the  registrar  having  registered 
the  transfer  without  the  certificate.** 


For  claims  of  equitable  mortgagees 
against  the  assurance  fund,  see  next  sub- 
division. 

I.  Claims  against  asaurance  fund. 

Claims  against  the  assurance  fund  on 
account  of  mistakes  as  to  caveats,  etc., 
are  not  included.  .  The  expression  used 
hereunder,  "action  against  the  assurance 
fund,"  means,  of  course,  action  against 
the  proper  officer. 

The  general  theory  as  to  the  assurance 
fund  is  that  it  is  to  indemnify  those  who 
have  been  deprived  of  land  or  interests 
therein  through  fraud  or  mistake,  in- 
cluding mistakes  of  the  registrar,  and 
who  have  no  other  remedy. 

The  deprivation  of  a  person  of  his 
land,  whether  by  bringing  it  under  the 
act  or  by  the  registration  of  transfers, 
is  intended  to  be  compensated  for  by  the 
assurance  fund.*' 

Recoveries  against  the  fund  have  been 
sustained  by  those  whose  lands  were  un- 
lawfully mortgaged;  ••  by  trustees  of 
those  whose  rights  under  a  settlement 
prior  to  the  act  were  disregarded  in  is- 


n  Connolly  v.  Noone  &  C.  Timber  [1912] 
St.  R.  Qd.  70,  where  the  registered  owner 
pave  a  bill  of  sale  of  the  right  to  cut  tim- 
ber to  A,  and  later  deposited  the  deed  of 
the  land,  which  the  court  calls  "the  instru- 
ment of  title,"  as  an  equitable  mortgage, 
anil  a  caveat  was  filed  by  the  equitable 
mortsagre,  who  had  no  notice  of  the  bill 
of  sale,  and  it  was  held  that  he  Was  ahead 
of  it.  Tlie  court  raid:  "Section  30  of  the 
act  of  1877  enacts  and  declares  that  an 
equitable  mortgage  .  .  .  upon  land 
.  .  .  may  be  created  by  the  deposit  of 
the  instrument  of  title,  and  such  deposit 
shall,  subject  to  the  provisions  hereinafter 
contained,  have  the  same  effect  on  the  es- 
tate, interest,  or  security  sought  to  be 
cl-arped  aa  a  deposit  of  title  deeds  would 
have   had   before   the   passing  of  this   act." 

UPlumpton  V.  Plurapton  (1885)  11  Viot. 
L.  R.  733,  Hunter,  Torrens  Title  Cases, 
495,  the  court  stating  that  it  would  be 
otherwise  if  the  bank  had  insisted  that  the 
transfer  to  the  borrower  should  have  first 
been  registered. 

M  Barry  v.  Heider  (1914)  19  C.  L.  R. 
fAustr.)  197,  15  N.  8.  W.  St.  Rep.  271. 

«o  Hudson's  Bay  Co.  v.  Reams  (1896)  4 
B.  C.  536,  where  the  statute  provided: 
"No  purchaser  for  valuable  consideration 
of  any  registered  real  estate,  or  registered 
interest  in  real  estate,  shall  be  affected  by 
any  notice  expressed,  implied  or  construc- 
tive, of  any  unregistered  title,  Interest  or 
liisposition  affecting  such  real  estate,  other 
than  a  leasehold  interest  in  possession  for 
a  term  not  exceeding  three  years,  any  rule 
of  law  or  equity  to  the  contrary  notwith- 
standing." 

*i  Public    Trustee    v.    Registrar    General 
(1899)  17  N.  Z.  L.  R.  577. 
L.R.A.1916D.  ( 


« Anderson  v.  Davy  (1882)  1  N.  Z.  S.  C. 
302;  Queensland  v.  Registrar  of  Titles 
(1893)  5  Qd.  L.  J.  46;  Pinucane  v.  Registrar 
of  Titles  [1902]  St.  R.  Qd.  75;  Cox  v. 
Bourne  (1897)  8  Qd.  L.  J.  66. 

Where  one  of  the  sons  of  an  intestate 
fraudulently  represented  himself  as  the 
owner  of  land,  and  obtained  a  certificate  of 
title,  and  mortgaged  the  land,  and  the 
mortgage  was  foreclosed,  the  widow  of  the 
intestate,  having  taken  out  letters  of  ad- 
ministration, was  allowed  the  value  of  the 
land  from  the  assurance  fund.  Anderson 
v.  Davy  (1882)  IK.  Z.  S.  C.  302. 

Where  a  certificate  issued  to  a  devisee, 
and  the  will  was  later  set  aside,  and  the 
devisee  had  mortgaged  the  land,  and  had 
been  adjudicated  insolvent,  the  person  de- 
prived of  the  land  might  recover  from  the 
assurance  fund  the  amount  of  the  mort- 
gage, the  land  being  worth  more.  Queens- 
land Trustees  v.  Registrar  of  Titles  (1893) 
5  Qd.  L.  J.  46. 

One  whose  land  had  been  unlawfully 
mortgaged  to  a  bona  fide  mor^gee  for 
value  is  "deprived  of  the  land  pro  tanto" 
under  §  126  of  the  Queensland  act,  and, 
possibly,  said  the  court,  the  diminished 
right  of  enjoyment  may  be  held  to  be  "dep- 
rivation of  an  'interest'  in  the  land"  under 
§  126,  and  so  the  deprived  party  may  have 
recourse  against  the  assurance  fund  where 
the  depriving  party  cannot  pay,  but  a  re- 
mainderman's action,  it  seems,  is  prema- 
ture, considered  merely  as  an  action  for 
damages.  Finucane  v.  Registrar  of  Titles 
[1902J  St.  R.  Qd.  75.  Section  126,  supra, 
provided:  "Any  person  deprived  of  any 
land  or  any  estate  or  interest  in  land  in 
consequence  of  fraud  or  in  consequence  of 
the  issue  of  a  certificate  of  title  to  any 
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suing  a  certificate  of  title ;  •*  by  cestuis 
que  trustent  of  a  charge  where  their 
trustees  were  barred  and  they  were 
not ;  **  and  by  an  equitable  mortgagee 
with  whom  a  certificate  was  deposited, 
where  the  owner,  on  claiming  that  he 
had  lost  his  certificate,  obtained  another 
and  sold  the  land  to  a  purchaser  in  good 
faith  whose  transfer  was  registered.** 

But  it  has  been  held  that  a  creditor 
may  not  have  recourse  on  the  assurance 
fund  as  "deprived  of  land"  or  of  an 
"estate  or  interest  in  land,"  where  the 
registrar  failed  to  indorse  on  the  last 
material  registered  document  a  mem. 
that  the  land  had  been  brought  under 
the  statute,  and  the  owner  later  procured 


a  loan  by  deposit  of  the  deeds,  the  credi- 
tor supposing  the  land  not  to  be  regis- 
tered.*' 

But  it  is  not  necessary  that  one  who 
made  a  loan  in  ignorance  of  a  mortgage 
which  the  registrar  had  omitted  to  enter 
on  the  certificate  (and  which  had  been 
held  prior  to  the  loan)  should  show  that 
he  was  deprived  of  land  or  of  any  estate 
or  interest  therein  by  the  omission, 
where  the  statute  in  substance  permits 
an  action  by  any  person  sustaining  loss 
through  such  omission,  and  by  any  per- 
son deprived  of  land.*' 

Recoveries  have  also  been  sustained 
against  the  fund  where  the  registrar  has 


other  person  or  in  consequence  of  any  entry 
in  the  Registrar  Book  or  of  any  error  or 
omission  in  any  certificate  of  title  or  in 
any  entry  in  the  Register  Book  may  bring 
and  prosecute  an  action  at  law  in  the 
supreme  court  for  the  recovery  of  damages 
against  the  person  who  derived  benefit  by 
sucli  fraud  or  in  consequence  of  the  issue  of 
such  certificate  of  title  or  by  such  entry  or 
in  consequence  of  such  error  or  omission. 
Provided  always  that  no  such  action  shall 
lie  or  be  sustained  unless  the  same  shall  be 
commenced  within  six  years  from  the  date 
of  such  deprivation  except  nevertheless 
that  any  person  being  under  the  disability 
of  coverture.  .  .  .  Provided  also  that 
nothing  in  this  act  contained  shall  be  inter- 
preted to  subject  to  any  action  of  eject- 
ment or  for  recovery  of  damages  any  bona 
lide  purchaser  or  mortgagee  for  valuable 
consideration  of  any  land  under  the  pro- 
vision of  this  act,  although  his  vendor  or 
mortgagor  may  have  been  registered  as 
proprietor  through  fraud  or  error  or  may 
have  derived  from  ot  through  a  person  reg- 
istered as  proprietor  through  fraud  or  error 
whether  by  wrong  description  of  land  or 
of  its  boundaries  or  otherwise." 

«>  Spencer  v.  Registrar  of  Titles  [1906] 
A.  C.  (Eng.)  503,  76  L.  J.  C.  P.  N.  S.  100, 
95  L.  T.  N.  ,S.  316  (on  appeal  from  West 
Australia  >,  where  a  settlement  was  made 
prior  to  the  act,  and  a  certificate  of  title 
was  afterwards  issued  in  disregard  of  the 
rights  of  remaindermen  under  the  settle- 
ment, and  it  was  held  that,  the  precedent 
estates  having  expired,  the  remaindermen's 
trustee  might  have  recourse  on  the  assur- 
ance fund  for  deprivation  of  title. 

MPapworth  v.  Williams  (1899)  20  N.  S. 
W.  L.  R.  280,  appeal  dismissed  in  [1900] 
A.  C.  (Eng.)  563,  09  L.  J.  P.  C.  N.  S.  129, 
83  L.  T.  N.  S.  184,  the  court  holding  that 
"interest  in  land"  includes  an  equitable 
interest. 

«»Tolley  &  Co.  v.  Byrne  (1902)  28  Vict. 
L.  R.  95.  holding  that  the  equitable  mort- 
gagee was  deprived  of  an  interest  in  land. 

MOakden  v.  Gibbs  (1882)  8  Vict.  L.  R. 
380. 

«  Morris  v.  Bentley  (1895)  2  Terr.  L.  R. 
L.R.A.1916D. 


(Can.)  253,  where  it  was  held  that  the 
plaintiff  was  entitled  to  recourse  against 
the  assurance  fund  where  the  register  had 
omitted  to  enter  a  memorial  of  a  mortgage 
upon  the  certificate  of  title,  although  it  had 
been  filed  and  entered  in  the  day  book,  and 
the  plaintiff,  not  knowing  there  was  this 
mortgage,  made  a  loan  upon  tlie  property, 
wliich  was  afterwards  held  subsequent  in 
part  to  the  omitted  mortgage,  and  that  it 
was  not  necessary  that  the  plaintiff,  in 
order  to  recover,  should  show  that  he  was 
deprived  of  land  or  of  any  estate  or  interest 
therein  by  the  mistake  or  onussion,  where 
the  statute  provided  that  "any  person  sus- 
taining loss  or  damage  tlirough  any  omis- 
sion, mistake  or  misfeasance  of  the  regis- 
trar, or  any  of  his  oAicers  or  clerks,  in  the 
execution  of  their  respective  duties  under 
the  provisions  of  this  act,  and  any  per- 
son deprived  of  any  land  or  of  any  es- 
tate or  interest  in  land  by  the  regis- 
tration of  any  other  person  as  owner  of 
such  land,  or  by  any  error,  omission  or 
misdescription  in  any  certificate  of  title,  or 
in  any  entry  or  memorial  in  the  register, 
and  who,  by  the  provisions  of  this  act  is 
barred  from  bringing  an  action  of  eject- 
ment, or  other  action  for  the  recovery  of 
such  land,  estate  or  interest,  may,  in  any 
case  in  which  the  remedy  by  action  for  re- 
covery of  damages  ...  is  barred, 
bring  an  action  against  the  registrar  as 
nominal  defendant,  for  recovery  of  dam- 
ages. .  .  ."  The  court  considered  that 
the  words  "and  who,  by  the  provisions  of 
this  act,"  etc.,  referred  merely  to  persons 
deprived  of  land  or  of  an  estate  or  interest 
therein,  and  did  not  refer  to  persons  sus- 
taining loss  or  damage  through  any  omis- 
sion, etc.,  and  pointed  out  that  the  act 
construed  in  Oakden  v.  Gibbs  (Vict.)  supra, 
was  different,  and  stated  that  he  had  to 
some  extent  adopted  the  construction  of 
the  dissenting  opinion  in  that  case  as  more 
reasonable.  As  to  part  of  his  loan,  the 
plaintiff  was  ahead  of  the  omitted  mort- 
gage, being  as  to  such  part  subrogated  to 
the  rights  of  a  prior  mortgagee  whose 
mortgage  was  paid  off  with  the  plaintiff's 
money. 
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omitted  to  register  a  mortgage,**  a  lien,** 
or  an  execution.*' 

So,  a  recovery  was  sustained  by  a' 
transferee  of  a  registered  lease,  which, 
by  mistake  of  the  lessor  and  of  the  regis- 
trar, included  land  not  owned  by  the 
lessor.'* 

But  a  recovery  will  not  lie  against  the 
assurance  fund  by  a  purchaser  on  ac- 
count of  deficiency  of  acreage  where  the 
title  as  registered  contains  a  description 
of  the  property  as  well  as  a  statement  of 
the  acreage.'* 

A   recovery   will   not   lie   against   the 


assurance  fund  upon  the  ground  that  the 
registrar  had  refused  to  enter  upon  the 
certificate  an  instrument  which  was  not 
registerable  under  the  act.** 
Torgvrj. 

The  opinion  has  been  expressed  that 
the  recourse  of  a  registered  owner  is 
against  the  assurance  fund  for  the 
amount  of  a  mortgage  (and  such  owner's 
expenses)  to  a  bona  fide  registered  mort- 
gagee, given  by  a  forger  who  had  first 
forged  a  transfer  from  the  true  owner 
to  himself,  and  had  it  registered.** 


MWelU  T.  Registrar-General  (1909)  29 
H.  Z.  101,  where  the  registrar,  through 
mistake,  issued  a  certificate  omitting  to 
place  a  mortgage  thereon,  whereby  the 
mortgage  was  Io8t  aa  against  a  purchaser 
for  value,  and  the  mortgagee  and  t)ie 
surety  of  the  mortgagor  jointly  recovered. 

See  also  Morris  v.  Bentley  (Can.)  supra. 

Reference  may  be  made  in  this  connec- 
tion  to  Hall  V.  Registrar  of   Land  Titles 

(1911)  4  Sask.  L.  R.  244,  16  West.  L.  Rep. 
(Can.)  568,  where  a  mortgage  was  sent  to 
the  registrar  at  a  time  when  it  was  not 
entitled  to  registration,  by  reason  of  the 
fact  that  no  patent  or  certificate  of  title 
had  been  issued,  and  thereafter  the  patent 
and  certifirate  of  title  were  issued,  and 
later  a  third  party  obtained  a  mortgage 
from  the  original  mortgagor,  which  was 
regiftered,  and  thereafter,  upon  request,  the 
registrar  registered  the  original  mortgage, 
it  was  held  (that  it  had  no  priority,  as  it 
was  left  or  remained  in  the  registrar's 
hands  simply  as  an  individnal,  he  not  hav- 
ing had  any  authority  as  an  official  to  re- 
ceive it  when  it  was  sent  to  him,  and)  that 
the  registrar  was  not  liable  in  damages  to 
the  original  mortgagee.  It  was  also  held 
in  the  same  case  that  the  fact  that  the 
registrar  returned  the  mortgage  when  he 
had  registered  it  with  an  abstract  of  title 
which  did  not  show  the  other  mortgage  had 
caused  no  damage  to  the  iiolder  except  that 
it  appeared  that  such  holder  paid  the  mort- 
gagor a  small  amount  due  him  for  services 
which  he  otherwise  would  have  credited 
upon  the  mortgage,  and  that  recovery 
should  be  limited  to  that  amount. 

**  Canada    Life   Assur.   Co.   v.    Registrar 

(1912)  5  Sask.  L.  R.  208,  3  D.  L.  K.  810, 
21  West.  L.  R.  (Can.)  460,  holding  that 
one  who  purchasrs  land  on  the  assurance  of 
a  certificate  of  title  issued  by  the  registrar 
that  the  property  -  is  free  and  clear  is  en- 
titled to  recover  from  the  assurance  fund 
the  expense  of  paying  off  seed  grain  liens 
which  the  registrar  had  omitted  to  register, 
and  it  is  not  necessary  to  make  a  special 
search  for  seed  grain  liens,  as  the  statute 
requires  such  liens  to  be  entered  upon  the 
register  and  upon  the  duplicate  certificates. 

•OBorbridge  v.  Borland  (1915)  8  Sask, 
L.  R.  190,  24  D.  L.  R.  147,  holding  that  re- 
course will  be  had  against  the  assurance 
fund  for  the  failure  of  the  registrar  to 
indorse  a  filed  execution  on  certificates 
L.R.A.1916D. 


I  subsequently  issued  to  the  execution  debtor 
and  his  transferee. 

•1  Where  a  lease  was  registered  which,  by 
mistake  of  the  lessor  and  of  the  registrar, 
included  land  not  owned  by  the  lessor,  a 
transferee  of  the  lease  is  entitled  to  dam- 
ages from  the  assurance  fund  although  he 
relied  solely  on  the  certificate  of  registra- 
tion indorsed  on  the  lease,  and  did  not 
examine  the  register.  Russell  v.  Registrar- 
General  (1906)  26  N.  Z.  L.  R.  1223,  where 
.Stout,  Ch.  J.,  said  of  §  178  of  the  N.  Z. 
land  transfer  act  of  1885:  '".Section  178 
contemplates  two  things:  (a)  A  person 
'sustaining  loss  or  damages  through  any 
omission,  mistake,  or  misfeasance  of  any 
registrar,  or  any  of  his  officers  or  clerks, 
in  the  execution  of  their  respective  duties;' 
and  (b)  a  person  dispossessed  of  any  land, 
or  of  any  estate  or  interest  in  land,  through 
(1)  brinpng  land  under  the  act,  (2)  the 
registration  of  any  other  person  as  pro- 
prietor, (3)  any  error,  omission,  or  mis- 
description in  any  certificate  of  title,  or  in 
any  entry  or  memorial  on  the  register,  or 
(4)  the  wrongful  inclusion  of  land  in  any 
certificate  of  title,  etc." 

»  Burden  v.  Registrar  of  Titles  (1913)  — 
Alberta  L.  R.  — ,  13  D.  L.  R.  813,  as  it  was 
the  title  to  the  parcel,  and  not  to  the  acre- 
age, that  the  registrar  certified  to  in  copy- 
ing, as  he  did,  the  description  (stating  tlie 
acreage)  in  the  patent  when  the  land  was 
first  registered,  and  this  was  not  such  an 
"omission,  mistake,  or  misfeasance"  as  is 
referred  to  in  the  statute. 

*»  Wellington  &.  M.  R.  Co.  v.  Registrar- 
General  (1899)  18  N.  Z.  L.  R.  2.>0,  where 
the  registrar  had  refused  to  enter  upon  the 
certificate  a  covenant  contained  in  a  trans- 
fer by  a  railroad  company  that  the  grantee, 
his  heirs  or  assigns,  should  not  claim  any 
contribution  from  the  company  for  fencing, 
and  it  had  been  already  held  that  a  grantee 
of  its  grantee,  who  had  taken  without 
actual  notice  or  knowledge  of  the  covenant, 
was  not  bound  by  it.  in  Brown  v.  Welling- 
ton 4  M.  R.  Co.  (1898)  17  N.  Z.  L.  R.  471, 
supra,  subd.  IV.  i,  in  which  case  the  court 
expressed  the  opinion  that  the  covenant 
was  one  affecting  land,  and  should  have 
been  entered  on  the  certificate.  But  in  the 
later  case  the  court  held  that  the  covenant 
was  not  registerable  under  the  act. 

M  Brown  v.  Broughton  (1915)  i25  Mani- 
toba L.  R.  489,  24  D.  L.  R.  244. 
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But  it  has  been  held  under  the  Eng- 
lish act  that  the  taker  in  good  faith,  £or 
value,  from  the  forger,  of  a  forged  in- 
strument, who  registers  the  same,  is  not 
entitled  to  indemnity,  as  he  is  not  a 
person  "suffering  loss  by  the  reetifioa- 
tion"  of  the  register,  which  was  done 
on  the  application  of  the  person  whose 
name  had  been  forged,'*  a  decision  with 
which  it  is  not  easy  to  be  reconciled. 

One  cannot  recover  of  the  assurance 
fund  as  a  person  wrongfully  deprived  of 
land,  on  the  theory  that  the  transfer 
from  her  was  obtained  by  fraud,  in  that 
the  consideration  was  worthless,  al- 
though the  transfer  from  her  transferee 
had  been  by  means  of  forgery,  through 


which  the  land  eventually  was  registered 
in  the  hands  of  a  bona  fide  holder.** 

Reatedie*  and  dillcemoe. 

An  action  will  not,  in  general,  lie 
against  the  assurance  fund  if  the  person 
deprived  has  another  remedy,"  or  if  he 
has  been  negligent.'* 

Iiimitatloiia. 

It  seems  that  the  statute  begins  to 
run  in  favor  of  the  f iind  when  the  plain- 
tiff is  deprived,  although  he  may  not 
know  of  it.**  In  case  of  a  remainder- 
man it  has  been  held  that  the  cause  of 
action  accrued  at  the  time  of  the  death 
of  the  life  tenant,*'  and  that  therefore 


MIn  Atty.  Gen.  v.  Odell  [1906]  2  Ch. 
(Eng.)  47,  the  holder  of  a  mortgage  was 
registered  as  such,  and  her  attorney  forged 
a  transfer  by  her  to  a  third  person,  and 
collected  the  money  from  the  third  person, 
who  delivered  the  transfer  into  the  regis- 
tration office  and  was  registered;  there- 
after, on  the  application  of  the  rightful 
mortgagee,  the  ri-gistration  was  corrected 
so  as  to  remove  the  forged  instrument,  and 
it  was  held  that  the  person  who  had  been 
defrauded  was  not  entitled  to  indemnity, 
the  court  seeming  to  admit  that  he  could 
have  transferred  a  title  which  would  have 
been  good,  but  that  he  himself  could  not  be 
indemnified,  considering  that  he  was  not  a 
person  "suffering  loss  by  the  rectlAcation 
of  the  register  under  the  statute  providing 
that  'where  the  register  is  rectified  under 
the  principal  act  by  reason  of  fraud  or  mis- 
take which  has  occurred'  in  a  registered 
disposition  for  valuable  consideration,  and 
which  the  grantee  was  not  aware  of,  and 
could  not  by  the  exercise  of  reasonable  care 
have  discovered,  the  person  suffering  loss 
by  the  rectification  shall  likewise  be  en- 
titled to  indemnity  under  this  section." 

MFawkos  v.  Atty.  General  (1903)  6  Ont. 
L.  Rep.  490,  where  it  was  held  that  the 
plaintiff  could  not  recover  from  the  assur- 
ance fund  as  a  person  wrongfully  "de- 
prived" of  land,  where  thu  circumstances 
were  that  she  transferred  her  title  to  a 
party  whose  transfer  was  duly  registered, 
and  she  claimed  that  the  transfer  was  a 
fraud  upon  her  in  that  the  consideration 
(certain  stocks)  was  of  no  value;  and  that 
this  was  true  although  the  transfer  from 
her  transferee  had  been  by  means  of  for- 
gery, and  the  land  had  eventually  been 
registered  in  the  hands  of  a  bona  fide 
holder,  as  the  forgery  was  a  mere  accident, 
and  not  connected  with  her  particular  claim. 

Win  Fotheringham  v.  Archer  (1868)  5 
W.  W.  &  A'B  (Vict.)  95,  which  seems  to 
have  been  decided  under  act  140  of  1862,  it 
was  held  that  where  one  personates  the 
owner  nnd  applies  for  registration,  and  has 
the  land  registered  in  the  name  of  his  gran- 
tee, the  real  owner  must  go  ajjainst  the  fraud- 
doer,  he  not  having  been  adjudged  insolv- 
ent, and  not  against  the  registrar  of  titles. 
L.R.A.1916r). 


One  bringing  an  action  against  the  assur- 
ance fund  must  allege  that  the  present 
holder  is  one  bona  fide,  for  value ;  for 
otherwise  it  does  not  appear  that  the  plain- 
tiff has  been  "deprived  of  land."  (jox  v. 
Bourne  (1897)   7  Qd.  L.  J.  86. 

Win  Gilbert  v.  Bourne,  (1895)  6  Qd.  L.  J. 
270,  an  action  against  the  assurance  fund 
for  fraud  of  an  insolvent  failed  because  the 
holder,  who  took  from  the  fraud-doer, 
ought,  under  the  circumstances,  to  have  in- 
quired and  foiud  out  the  fraud. 

Where  the  registrar  by  mistake  issued 
two  certificates  of  title,  and  the  sufferer 
thereby  would  have  discovered  the  true 
state  of  the  title  from  the  original  certifi- 
cate of  title  to  a  tract  of  land,  of  which 
that  in  question  formed  part,  and  which 
original  certificate  was  in  the  registrar's 
office,  it  was  held  that  such  sufferer  was 
guilty  of  contributory  negUgenoe  in  not 
searching  the  register,  and  could  not  get 
relief  from  the  assurance  fund.  Miller  v. 
Davy  (1889)  7  N.  Z.  L.  R.  616. 

Where  a  person  about  to  take  a  transfer 
examined  (by  her  agent)  the  register,  but 
made  no  inquiry  of  the  officers  whether  any 
instrument  had  been  received  for  registra- 
tion, but  was  not  yet  entered,  she  could 
have  no  recourse  against  the  assurance 
fund,  although,  at  the  time  of  examination, 
an  instrument  had  been  received  for  regis- 
tration and  had  been  entered  in  a  book 
called  "the  journal,"  which  she  had  not 
examined,  but  was  not  then  entered  in  the 
register.  Re  Jackson  (1890)  10  K.  Z.  L.  R. 
148. 

WBonnin  v.  Andrews  (1878)  12  Soath 
Attstr.  L.  R.  163,  where  it  was  held  that  the 
cause  of  action  against  the  assurance  fund 
accrued  when  the  land  was  first  registered 
and  the  plaintiffs  so  deprived,  althou)^  the 
six  years'  limitation  had  nu  before  the 
plaintiffs  knew  it.  (It  seems  there  was  no 
fraud  here.) 

M  Spencer  v.  Registrar  of  Titles  [1906] 
A.  C.  (Eng.)  SOS,  76  L.  J.  P.  C.  N.  S.  100, 
95  L.  T.  N.  S.  316  (on  appeal  from  West 
Australia) ;  Spencer  v.  Registrar  of  Titles 
[1908]  A.  C.  (Eng.)  235,  77  L.  J.  P.  C.  N.  .S. 
43,  98  L.  T.  N.  S.  288,  24  Times  L.  R.  282. 
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the  value  of  the  buildings  must  be  taken 
as  they  were  at  that  time,  and  not  as 
they  were  at  the  prior  time  when  the 
certificate  of  registration  was  taken 
ont« 

It  seems  that  a  remainderman  whose 
land  has  been  mortgaged  is  entitled  to 
recourse  against  the  assurance  fund  al- 
though his  action,  considered  merely  as 
an  action  for  damages,  would  be  prema- 
ture." 

Cestuis  que  trustent  of  a  charge,  who 
have  been  under  a  disability,  may,  al- 
though their  trustees  are  barred  by  the 
statute  of  limitations,  sue  the  registrar- 
general  for  damages,  where  the  land  sub- 
ject to  the  charge  has,  by  mistake  in  his 
office,  been  registered  without  the  charge, 
as  they  have  been  deprived  of  an  interest 
in  land  under  the  act.** 


HlsoellaBeeiis 

Certain  miscellaneous  cases  will  be 
found  in  the  notes.** 

tn.  Miscellaneous, 

One  knowingly  taking  title  from  a  in- 
fant must  reeonvey  to  the  infant  on  his 
demand  after  majority ;  the  certificate  of 
title  is  no  defense.** 

The  registrar  properly  does  not  use  a 
certificate  deposited  by  a  rival  claimant 
to  defeat  the  claim  oi  such  rival  claim- 
ant ;  **  and  he  has  no  right  to  register 
a  transfer  by  a  person  who  is  not  the 
registered  proprietor.*'  Only  those  who 
claim  under  registered  instruments  can 
rely  upon  the  statute;**  and  one  regis, 
tering  his  title  cannot  (while  holding  it) 
escape  equities  by  which  he  holds  it.** 

Certain  other  miscellaneous  eases  will 
be  found  in  the  notes.** 


41  Spencer  v.  Registrar  of  Titles  [1908] 
A.  C.  (Eng.)  235,  reversing  (1906)  9  West 
Austr.  L.  R.  18. 

MFinucane  v.  Registrar  of  Titles  [1902] 
St.  R.  Qd.  75,  set  out  supra,  in  the  early 
part  of  this  subdiviaion. 

«Papworth  v.  Williams  (1809)  20  N.  S. 
W.  L.  R.  280,  appeal  dismiaaed  in  [1900] 
A.  C.  <Eng.)  56.'$,  69  L.  J.  P.  C.  N.  S.  12!), 
83  L.  T.  N.  S.  184,  the  court  holding  that 
"interest  in  land"  includes  equitable  in- 
terest. 

44  In  Cox  V.  Bourne  (1897)  8  Qd.  L.  J.  66, 
■where  the  case  is  confusedly  reported,  it 
seems  to  be  held  that  where  the  deprived 
owner  has  suffered  because  the  land  has 
been  mortgaged  to  a  bona  fide  mortgagee, 
the  owner's  right  is  to  recover  from  the 
assurance  fund  his  expense  of  redemption 
not  otherwise  recoverable;  and  while'  he 
cannot,  in  general,  get  from  the  assurance 
fund  more  than  the  value  of  the  land,  if 
the  amount  due  the  uiortp^gee,  with  in- 
terect  and  the  mortgagee's  costs  of  the 
■>uit  to  redeem,  exceeds  the  value  of  the 
land,  the  assurance  fund  ought  to  pay 
the  amount  of  the  mortgagee^  costs  and 
the  plaintiff's  costs  besides  the  value  of  the 
land. 

In  the  absence  of  fraud  in  obtaining  a 
certificate,  the  Crown  cannot  file  a  caveat 
to  protect  the  assurance  fund.  Re  Tanner 
<1886»   5  N.  Z.  S.  C.  102. 

4»  Hall  V.  Loder  (1885)  7  W.  S.  W.  L.  R. 
44. 

46  In  Re  Greenshields  (1905)  6  Terr.  L.  R. 
(Can.)  208,  a  mortgage  was  produced  for 
registration  covering  two  pieces  of  prop- 
erty, and  was  registered  as  to  one  piece, 
but  not  as  to  the  other,  for  the  reason  that 
the  duplicate  certificate  covering  the  other 
piece  was  not  produced;  but  the  registrar 
wrote  the  possessor  of  it  to  send  it,  and 
he  sent  it,  together  with  a  later  mortgage 
on  the  second  piece  of  property,  and  stated 
that  the  certificate  was  produced  on  behalf 
of  such  subsequent  mortgagee ;  and  it  was  j 
held  that  the  mortgage  secondly  mentioned 
L.R.A.1916D. 


was  properly  registered  as  to  property  No. 
2  prior  to  the  first  mortgage,  and  that  the 
first  mortgage,  indeed,  was  not  to  be  regis- 
tered as  to  property  No.  2  at  all. 

While  the  registrar  under  the  statute 
may  register  a  transfer  without  the  cer- 
tificate, he  is  not  bound  to  do  so,  nor  can 
it  be  competent  for  him  to  use  a  certificate 
to  defeat  a  rival  claim  when  it  has  been 
deposited  in  his  oflice  by  the  rival  claimant. 
Ex  parte  Bettle  (1895)  13  N.  Z.  L.  R.  12!). 

4»In  Re  Rivers  (1893)  1  Terr.  L.  R. 
(Can.)  464,  where  a  railroad  was  the  regis- 
tered proprietor,  a  transfer  was  filed  by  S 
to  X,  and  thereafter  a  transfer  was  reg- 
istered from  the  railroad  to  S,  and  it  was 
held  that  any  registration  of  the  transfer 
from  S  to  X  would  be  of  no  effect  as  to 
judgment  creditors  of  8,  copies  of  whose 
executions,  etc,  were  filed  after  alt  the 
foregoing  papers  had  been  filed,  as  the  cer- 
tificate of  title  remained  in  S  at  the  time 
when  copies  of  these  executions  were  de- 
livered into  the  registrar's  office. 

4*  "Only  those  who  claim  under  registered 
instruments  can  rely  upon  the  statute" 
(S  189)  "in  cases  in  which  it  proves  tliat 
the  title  of  those  with  whom  they  contract 
can  be  successfully  impeached."  Solicitor- 
General  V.  Mere  Tini  (1899)  17  N.  Z.  L.  R. 
773,  where  the  court  declined  to  protect  one 
claiming  under  an  agreement  wit^i  on<> 
whose  certificate  the  court  repealed.  (It 
seems  to  be  assumed  that  the  agreeiitent 
was  unregistered,  and  it  was  held  that 
grants  from  the  Crown  may  be  repealed 
while  the  property  is  in  the  hands  of  the 
original  registered  owners  of  such  grants 
for  any  cause  which  would  have  been  suffi- 
cient prior  to  the  statute.) 

49  Seraphill  v.  Jarvis  6  N.  S.  W.  S.  C.  68. 

»<»In  Howard  v.  Miller  [1915]  A.  C. 
(Eng.)  318,  84  L.  J.  P.  C.  N.  S.  40,  112  L.  T. 
N.  S.  403,  it  appeared  that  a  wife  in  British 
Columbia,  having  received  a  deed  of  land 
from  her  husband,  and  the  same  day  given 
him  back  a  deed  for  part  of  the  land,  after 
his    death,   handed   the   registrar   the   two 


Digitized  by 


Google 


86 


ANNOTATION— TORRENS  LAW. 


deeds  and  signed  a  form  prepared  by  him 
(possibly  by  bis  mistake),  declaring  that 
she  was  the  owner  of  the  whole  land  and 
that  the  only  deed  in  her  possession  was  the 
deed  to  her,  and  applying  to  be  put  upon 
the  register  of  absolute  fees  (whose  own- 
ers are  deemed  to  be  prima  facie  owners), 
which  was  done,  and  she  thereafter  con- 
tracted to  convey  the  land.  It  was  held 
that  specific  performance  would  not  be 
granted  on  its  appearing  that  there  was  a 
daughter  entitled  (subject  to  her  mother's 
dower)  to  that  part  of  the  land  which  the 
wife  had  conveyed  back  to  the  husband, 
but  that  the  purchaser  was  entitled  to  a 
lien  on  the  dower  interest  for  what  he  had 
paid. 

An  administrator  holding  a  certificate  of 
title  as  such,  and  entitled  to  one  third  of 
the  land,  was  allowed  the  value  of  his  im- 
provements as  against  his  children,  the 
other  owners.  Droop  v.  Colonial  Bank 
(1881)  7  Vict.  L.  R.  71,  where  the  admin- 
istrator had  mortgaged,  and  the  mortgagee 
was  held  to   have  the   mortgagor's   rights. 

A  mortgage  of  a  lease  is  entitled  to  reg- 
istration, as  it  is  not  within  the  statute 
providing  that  "no  lessee  or  licensee  shall 
transfer  the  possession  or  occupation  of  the 
land  leased  to  or  occupied  by  him,  or  any 
part  thereof  by  sale,  under  lease  or  other 
disposition,  except  the  board  shall  sanction 
the  purpc'Sed  transfer."  King  v.  Stuart ' 
(1887)  5  ».  Z.  S.  C.  304. 

In  Reeves  v.  Konschur  (1007)  2  Sask. 
L.  R.  125,  10  West.  L.  R.  (Can.)  680,  the 
holder  of  a  first  mortgage  assigneid  it  to  an 
execution  creditor  of  the  mortgagor,  who 
also  took  a  transfer  to  herself  from  the  I 
mortgagor,  there  being  a  second  mortgage 
outstanding;  the  register  issued  her  a  cer- 
tificate of  title  which  did  not  show  the  first ; 
mortgage  nor  assignment,  and  the  chief 
justice,  upon  reference  to  him,  declined  to  i 
interfere  with  this  decision.  [See  (1007) 
1  Sask.  L.  R.  24,  7  West.  L.  R.  (Can.) 
301.]  Upon  application  of  the  holders  of 
the  second  mortgage  to  foreclose  it,  it  was 
held  that  the  transferee  of  the  first  mort- 
gage was  entitled  to  show  the  first  mort- 
gage, and  that  it  had  not  merged,  the  court 
not .  criticizing  the  decision  of  the  chief  jus- 
tice, apparently  on  the  theory  that  he  did  , 


not  have  the  entire  facts  before  him;  but 
held  that  his  decision  was  not  a  bar  to 
such  a  defense. 

It  may  be  noted  that  where  there  were 
two  innocent  purchasers  for  value,  one  of 
whom  contracted  .lune  25,  it  was  held  that 
hia  equitable  title  was  protected  by  his 
caveat,  lodged  July  1,  and  entered  in  the 
registeri  July  15;  the  other  having  con- 
tracted June  2C,  paid  the  money  and  got 
the  transfer  and  the  seller's  certificate 
July  14,  and  filed  the  papers  August  13. 
Re  Scanlan   (1887)   3  Qd.  L.  J.  43. 

While  without  the  scope  of  this  note,  it 
may  be  noted  that  it  was  held  by  the  court 
of  New  South  Wales  in  Doe  ex  dem.  Irving 
V.  Gannon  (1847)  1  Legge  (N.  S.  W.)  400, 
that  the  provision  in  the  act  as  to  regis- 
tration of  deeds  (7  Vict.  No.  16  (1843)  N. 
S.  W.  §  11),  that  all  deeds,  etc.,  "which 
shall  be  executed  or  made  bona  flde  or  for 
valuable  consideration  and  which  shall  be 
duly  registered,"  etc.,  shall  have  priority 
"not  according  to  their  respective  dates,  but 
according  to  the  priority  of  the  registra- 
tion thereof  only,"  was  not  efi'ective  unless 
the  maker  of  the  instrument  acted  bona 
fide.  And  this  principle  was  afiirmed  in 
Doe  ex  dem.  Peacock  v.  King  (1854)  2 
Legge  (N.  S.  W.)  827.  (The  statutes,  how- 
ever, were  later  changed  to  make  the  bad 
faith  only  of  the  conveyor  immateriaL  22 
Vict  No.  1  N.  S.  W.  §  18  (1858)  and  24 
Vict  No.  7  N.  S.  W.  (1861)  §  1.)  But  these 
cases  were  not  followed  in  Davidson  v. 
O'Halloran  [1013]  Vict  L.  R.  367,  the  court 
holding  that  a  grantee  acting  honestly 
would  be  protected  where  the  deed  effectu- 
ated a  real  transaction  in  land,  the  act 
(real  property  act  of  1800,  §  181)  providing 
that  the  first  registered  instruments  shall 
have  priority  "if  made  and  executed  bona 
fide  and  for  valuable  consideration." 

It  may  also  be  noted  that  it  was  held 
in  Jones  v.  Collins.  12  N.  S.  W.  L.  R. 
247,  that  the  expression  in  the  act  for  reg- 
istration of  deeds,  7  Vict.  No.  16  (1843) 
§  11,  as  to  deeds  having  priority  according 
to  registration  "executed  or  made  bona 
flde  or  for  valuable  consideration"  should 
read,  "executed  or  made  bona  fide  and  for 
valuable  consideration."  B.  B.  B 


CONNECTICUT  SUPREME  COURT  OF 
ERRORS. 

ALBERT  B.  MANN,  Appt., 

v. 

GLASTONBURY    KNITTING    COMPANY. 

(90  Conn.  116,  96  Atl.  368.) 

Master  and  servant  —  workmen's  com- 
pensation —  act  not  In  course  of  em- 
ployment. 

An  injury  to  the  foreman  of  a  knitting 
room  in  a  mill,  by  his  hand  coming  in  con- 
tact with  a  revolving  fan  in  a  pipe  con- 
veying heated  air  into  the  dry  room,  when 
L.R.A.1916D. 


he  attempts  to  place  luncheon  to  heat  in 
the  pipe  through  an  aperture  left  for  the 
care  of  the  fan,  does  not  arise  out  of  and 
in  the  course  of  his  employment  within  the 
meaning  of  the  workmen's  compensation  act, 
although  the  employer  has  impliedly  as- 
sented to  the  heating  of  such  materials  by 

Note.  —  The  English  cases  construing  the 
terms  "arising  out  of"  and  "in  the  course 
of  the  employment"  in  workmen's  compen- 
sation acts  are  cited  at  pages  40  et  seq., 
and  the  American  cases  at  pages  232  et  seq., 
of  the  annotation  in  L.R.A.1016A,  23,  on 
"Workmen's  compe;i8ation  acts."  Specifi- 
cally, for  injuries  received  while  procuring 
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employees  by  placing  them  in   the  mouth 
of  the  pipe. 

For  other  caaea,  see  Master  and  Servant,  11. 
a,  1,  in  Dig.  ISZ. 

(January  27,  1916.) 

APPEAL  by  claimant  from  a  decree  of 
the  Superior  Court  for  Hartford  County 
selling  aside  an  award  of  the  Commis- 
sioner in  a  proceeding  under  the  work- 
men's compensation  act  to  obtain  compen- 
sation for  personal  injuries  sustained  by 
claimant  while  in  defendant's  employ.  Af- 
firmed. 

Statement  by  Beach,  J.; 

The  claimant  was  foreman  of  the  knitting 
room  of  the  Glastonbury  Knitting  Company, 
where  he  had  been  employed  for  several 
years,  and  on  the  9th  of  February,  1915, 
sustained  an  injury  resulting  in  the  loss 
of  the  second,  third,  and  fourth  fingers  and 
a  portion  of  the  first  finger  of  the  left  hand. 
The  commissioner  finds  that  the  injury  was 
BURtained  under  the  following  circumstances: 
"In  the  plant  of  the  respondent  there  was  a 
galvanized  iron  pipe  about  li  or  2  feet  in 
diameter  used  for  conveying  heated  air  into 
tlie  dry  room.  In  the  room  adjoining  the 
dry  room  there  waa  an  opening  in  this  pipe 
consisting  presumably  of  a  small  door.  It 
was  a  custom  of  the  employees,  not  pro- 
hibited, and  presumably  acquiesced  in  by 
the  employer,  for  the  employees  to  heat 
their  bottles  of  tea  or  coffee  t'irough  the 
instni mentality  of  the  air  from  this  pipe. 
The  usual  custom  was  to  heat  the  bottles 
in  the  dry  room  at  the  place  where  the 
heated  air  was  emitted.  On  this  particular 
occasion  the  claimant,  instead  of  placing 
his  bottle  at  the  mouth  of  the  pipe  in  the 
dry  room,  went  around  and  attempted  to 
place  it  inside  the  pipe  through  the  door 
hereinbefore  described,  not  knowing  that 
inside  the  pipe  was  a  revolving  fan.  It  was 
the  contact  of  the  bottle  and  his  hand  with 
the  fan  which  caused  the  injury.  The  lan- 
guage of  the  witness  in  describing  his  act 
was  as  follows:  'I  went  into  the  dry  room, 
and  didn't  see  any  place  there,  and  went 
around  in  front  of  the  pipe ;  I  did  not  know 
there  was  a  fan  there.  When  I  put  the 
bottle  in  it  hit  the  bottle.'  The  witness  waa 
unable  to  recall  just  why  he  departed  from 
his  usual  custom,  but  was  under  the  im- 


presaiou  that  something  must  have  been 
piled  up  against  the  opening  in  the  dry 
room.  The  claimant  had  a  right  to  be  in 
the  room  in  which  he  was  injured,  and  some 
of  the  men  whom  he  supervised  workea 
there." 

The  commissioner  held  that  the  claimant 
was  entitled  to  compensation,  and  the  em- 
ployer appealed  to  the  superior  court  for 
the  county  of  Hartford,  which  rendered  a 
judgment  allowing  the  appeal  and  setting 
aside  the  award. 

Mr.  W.  S.  Hyde,  for  appellant: 

Plaintiff's  injury  arose  out  of  and  in 
the  course  of  his  employment,  within  the 
meaning  of  the  workmen's  compensatioii 
act. 

Blovelt  V.  Sawyer  [1904]  1  K.  B.  271,  20 
Times  L.  R.  105,  73  L.  J.  K.  B.  N.  S.  155, 
68  J.  P.  110,  52  Week.  Rep.  508,  89  L.  T. 
X.  S.  858,  6  W.  C.  C.  16;  Morris  v.  Lam- 
beth, 22  Times  L.  R.  22,  8  W^  C.  C.  3; 
Moore  ▼.  Manchester  Liners,  3  B.  W.  C.  C. 
527;  M'Lauchlin  V.  Anderson,  48  Scot.  L. 
R.  349,  4  B.  W.  C.  C.  376;  Richardson  v. 
Denton  Colliery  Co.  [1913]  W.  C.  A:  Ins. 
Rep.  554,  109  L.  T.  N.  S.  370,  [1913]  W. 
X.  238,  6  B.  W.  C.  C.  629;  McKee  v.  Great 
Northern  R.  Co.  42  Ir.  Law  Times,  l:<2: 
Carinduff  v.  Gilmore  [1914]  W,  C.  &  Ins. 
Rep.  247;  Evans  v.  HoUoway  [1914]  W. 
C.  &  Ins.  Rep.  75,  7  B.  \V.  C.  C.  248 ;  Martin 
V.  J.  Lovibond  t  Sons  [1914]  2  K.  B.  227, 
83  L.  J.  K.  B.  N.  S.  806,  110  L.  T.  N.  S. 
455,  7  B.  W.  C.  C.  243,  [1914]  W.  C.  &  Ins. 
Rep.  76,  [1914]  W.  N.  47;  M'Guire  v.  Gab- 
bott  [1915]  W.  C.  k  Ins.  Rep.  363,  8  B.  W. 
C.  C.  555;  Thomas  v.  Wisconsin  C.  R.  Co.  108 
Jfinn.  485,  23  L.R.A.(N.S.)  954,  122  N.  W. 
450;  Heilig  v.  Southern  R.  Co.  152  N.  C. 
469,  67  S.  E.  1009;  MuUer  v.  Oakes  Mfg. 
Co.  113  App.  Div.  689,  99  N.  Y.  Supp. 
923;  Helmke  v.  Thilmany,  107  Wis.  216, 
83  N.  \V.  360,  8  Am.  Neg.  Rep.  172;  Neice 
V.  Farmers'  Co-op.  Creamery  &  Supply  Co. 
90  Neb.  470,  133  N.  W.  878;  Jarvis  v. 
Hitch,  —  Ind.  App.  — ,  65  N.  E.  608;  Bry- 
ant V.  Fissell,  84  N.  J.  L.  72,  86  Atl.  458, 
3  N.  C.  C.  A.  585;  Terleeki  v.  Strauss,  85 
N.  J.  L.  454,  89  Atl.  1023,  4  N.  C.  C.  A. 
584;  Northwestern  Iron  Co.  v.  Industrial 
Commission,  160  Wis.  633,  162  N.  W.  4]  6; 
Corbett  v.  H.  8.  Pitt  &  Co.  [1915]  W.  C. 
&  Ins.  Rep.  295,  8  B.  W.  C.  C.  466. 

Mr.  A.  Storrs  Campbell  for  appellee. 


refreshment,  as  arising  out  of  and  in  the 
course  of  the  employment,  see  annotation 
following  Re  Sundine,  L.R.A.1916A,  320. 

Somewhat  analo<Tous  points  are  treated  in 
the  annotation  following  Hopkins  v.  Michi- 
gan Sugar  Co.  L.R.A.1916A,  314,  as  to  com- 
pensation for  injury  to  employee  received 
while  on  the  street;  annotation  following 
I,Jt.A.1916D. 


De  Constantin  v.  Public  Service  Commis- 
sion, L.R.A.1916A,  331,  as  to  compensation 
for  injuries  received  while  going  to  and 
from  work;  and  the  annotation  following 
Zobriskie  v.  Erie  R.  Co.  L.R.A.1916A,  317, 
as  to  injuries  received  while  seeking  toilet 
facilities  as  "arising  out  of  the  employ- 
ment." 
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Beach,  J.,  delivered  the  opinion  of  the 
court: 

The  question  is  whether  the  claimant's 
injury  arose  "out  of  and  in  the  course  of 
his  employment,"  and  the  proper  construc- 
tion of  that  phrase,  which  now  comes  before 
us  for  the  first  time,  is  of  great  importance, 
because  it  controls  the  determination  of  what 
sorts  of  injuries  may  properly  be  brought 
within  the  operation  of  our  workmen's  com- 
pensation act  (Laws  1013,  chap.  138).  The 
same  phrase  used  in  the  same  controlling 
sense  is  found  in  the  workmen's  compensa- 
tion acts  of  England  and  of  many  of  our 
states,  and  in  the  literary  sense  its  con- 
struction appears  to  be  well  settled,  al- 
though the  application  of  it  to  particular 
cases  has  given  rise  to  diflTerences  of  opin- 
ion which  are  not  easily  harmonized.  It 
seems  to  be  agreed  that  the  words  "arising 
out  of  and  in  the  course  of  his  employment" 
do  not  make  the  employer  an  insurer 
against  all  the  risks  of  the  business,  but 
include  only  those  injuries  arising  from 
the  risks  of  the  business  which  are  suf- 
fered while  the  employee  is  acting  within 
the  scope  of  bis  employment.  In  McNicol's 
Case,  215  Mass.  497,  L.R.A.1916A,  306, 
102  N.  E.  697,  i  N.  C.  C.  A.  522,  Chief 
Justice  Rugg  says  of  this  phrase:  "It  is 
sufficient  to  say  that  an  injury  is  received 
'in  the  course  of  the  employment  when 
it  comes  while  the  workman  is  doing  the 
duty  which  he  is  employed  to  perform. 
It  'arises  out  of  the  employment,  when 
thei;e  is  apparent  to  the  rational  mind, 
upon  consideration  of  all  the  circumstances, 
a  causal  connection  between  the  conditions 
upder  which  the  work  is  required  to  be 
performed  and  the  resulting  injury.  .  .  . 
But  it  excludes  an  injury  which  cannot 
fairly  be  traced  to  the  employment  as  a 
contributing  proximate  cause,  and  which 
comes  from  a  hazard  to  which  the  workman 
would  have  been  equally  exposed  apart 
from  the  employment.  The  causative  dan- 
ger must  be  peculiar  to  the  work,  and  not 
k.-ommon  to  the  neighborhood.  It  must  be 
incidental  to  the  character  of  the  busi- 
ness, and  not  independent  of  the  relation 
of  master  and  servant.  It  need  not  have 
been  foreseen  or  expected,  but  after  the 
event  it  must  appear  to  have  had  its  origin 
in  a  risk  connected  with  the  employment, 
and  to  have  flowed  from  that  source  as  a 
rational    consequence." 

See  also  Reed  v.  Great  Western  R.  Co. 
[1909]  A.  C.  31,  78  L.  J.  K.  B.  N.  S. 
31,  99  L.  T.  N.  S.  781,  25  Times  L.  R.  36, 
53  Sol.  Jo.  31;  Spooner  v.  Detroit  Satur- 
day Night,  —  Mich.  — ,  L.R.A.1916A,  17, 
153  N.  W.  657,  9  N.  C.  C.  A.  647;  Bryant 
V.  Fissell,  84  N.  J.  L.  72,  86  Atl.  458, 
3  N.  C.  C.  A.  585;  Boyd,  \Yorkmen'8  Comp. 
L.R.A.1916D. 


Act,  §  573;  1  Bradbury,  Workmen's  Comp. 
Act,   p.   398. 

Was  the  claimant  at  the  time  of  the  inju- 
ry doing  the  duty  which  he  was  employed 
to  perform,  and  was  there  a  causal  con- 
nection betwem  the  conditions  surrounding 
the  performance  of  his  work  and  the  result- 
ing injury)  In  approaching  tliese  questicfnii 
we  take  into  consideration  the  fact  that 
the  act  is  in  a  very  large  sense  remedial, 
and  that  the  legislature  intended  to  fix 
upon  the  employer  a  liability  which, 
though  sounding  in  contract,  need  not  de- 
pend at  all  upon  the  breach  of  any  duty 
by  tl^e  employer.  Bayon  v.  Beckley,  89 
Conn.  164,  161,  93  Atl.  139,  8  N.  C.  C.  A. 
588.  It  is  plain  enough  from  the  terms  of 
the  act  that,  when  an  injury  arising  from 
a  risk  of  the  business  is  sutfered  while  tlie 
employee  is  doing  the  thing'  which  bis 
employment  fairly  requires  him  to  do,  he 
will  be  entitled  to  compensation  (except 
when  the  injury  is  caused  by  tlie  wilful  and 
serious  misconduct  of  the  injured  employee, 
or  by  his  intoxication),  although  he  was 
doing  the  work  in  a  negligent  or  unusual 
way.  It  is  also  true  that,  when  an  injury 
arising  from  a  risk  of  the  business  is  suf- 
fered while  the  employee,  though  not  strict- 
ly in  the  line  of  his  obligatory  duty,  is 
still  doing  something  incidental  to  the  per- 
formance of  his  work,  in  going  to  or  from 
tlie  work,  or  in  the  necessary  intervals  of  an 
intermittent  employment,  be  will  (subject 
to  the  same  exceptions)  be  entitled  to  com- 
pensation. Finally,  the  same  right  to  com- 
I>en8ation  will  follow  if  an  injury  aris- 
ing from  a  risk  of  the  business  is  suflTered 
while  the  employee  is  doing  something 
which,  although  quite  outside  of  his  obliga- 
tory duty,  is  permitted  by  his  employer  for 
their  mutual  convenience,  such  as  eating 
his  dinner  on  the  premises,  or  any  sim- 
ilar act  to  the  performance  of  which  the 
employer  has  assented.  Blovelt  v.  Saw- 
yer (1903)  20  Times  L.  R.  105,  [1904] 
1  K.  B.  271,  73  L.  J.  K.  B.  N.  S.  l-)5,  68 
J.  P.  110,  52  Week.  Rep.  503,  89  L.  T. 
N.  S.  658,  6  W.  C.  C.  16;  Morris  v.  I^m- 
beth  (11105)  22  Times  L.  R.  22,  8  W.  t. 
C.  3;  Moore  v.  Manchester  Liners,  :l  B. 
W.  C.  C.  527:  M'Lauehlan  v.  Anderson, 
48  Scot.  L.  R.  349,  4  B.  W.  C.  C.  376: 
Sundine's  Case,  218  Mass.  1,  L.R.A.1916A, 
318,  105  N.  E.  433,  5  X.  C.  C.  A.  6)6; 
Bryant  v.  Fissell,  84  N.  J.  L.  72,  86  Atl. 
458,  3  N.  C.  C.  A.  585;  Noitli western  Iron 
Co.  V.  Industrial  Commission,  100  Wis.  633, 
152  N.  W.  416. 

On  the  other  hand,  if  the  injury,  al- 
though it  arises  out  of  a  risk  of  the  l)U8i- 
ness,  is  received  while  the  employee  has 
turned  aside  from  his  eraploymeat  for  his 
own   purposes,    so    that    he    is   not   acting 
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within  the  scope  of  his  employment,  no 
cconpengation  can  be  given.  Beed  v. 
Great  Western  R.  Co.  [1809]  A.  C.  31, 
78  Lu  J.  K.  B.  N.  S.  31,  99  L.  T.  N.  S. 
781,  26  Times  L.  R.  36,  53  Sol.  Jo.  31; 
Bryce  v.  Edward  Lloyd  Co.  2  B.  W.  C.  C. 
26,  £1909]  2  K.  B.  804,  101  L.  T.  N.  S. 
472,  25  Times  U  R.  759,  53  Sol.  Jo.  744; 
Spooncr  v.  Detroit  Saturd8,y  Night,  — 
Mich.  — ,  L.R.A.1916A,  17,  163  N.  W.  657, 
9  N.  C.  C.  A.  647;  Keen  t.  St  Clement's 
Press,  7  B.  W.  C.  C.  542. 

In  the  present  case  the  commissioner  has 
found  in  substance,  if  not  in  words,  that 
the  employer  Icnew  of  the  employees'  custom 
of  heating  Irottles  in  the  dry  room  at  the 
mouth  of  the  hot-air  pipe,  and,  upon  prin- 
ciples familiar  to  courts  before  compensa- 
tion acts  were  invented,  the  right  to  so  heat 
bottles  became,  by  the  tacit  consent  of  the 
employer,  a  term  or  condition  added  to 
the  contract  of  employment;  so  that,  if  the 
injury,  which  clearly  arose  froln  a  risk  of 
the  business,  had  occurred  while  the  claim- 
ant was  engaged  in  heating  liis  bottle  at 
the  customary  time  and  place,  he  would 
doubtless  have  been  entitled  to  compensa- 
tion. The  finding  does  not  inform  us 
whether  the  injury  was  received  at  a  time 
when  it  was  customary  for  the  employees 
to  place  their  bottles  for  heating;  and,  in 
the  absence  of  any  finding  as  to  that  fact, 
we  cannot  say,  as  a  matter  of  law,  that  it 
was  unreasonable  for  a  foreman,  whose 
supervisory  duties  are  not  necessarily  con- 
tinuous, to  place  his  bottle  for  heating  at 
11:30  A.  u.,  at  which  time  the  accident 
occurred.  The  precise  question,  tlierefore, 
is  whether  the  claimant,  in  attempting  to 
boat  his  bottle  in  a  place  which  was  not 
the  customary  place,  and  was  not  a  place 
wlioac  use  for  the  purpose  of  heating  bottles 
liad  been  assented  to  by  the  employer,  was 
acting  "within  the  scope  of  bis'  employ- 
ment." This  question  is  not  in  principle 
a  new  one,  and  it  may  be  answered  by  point- 
ing out  that  an  act  which  is  quite  outside 
of  the  servant's  duties,  and  is  not  in  itself 
or  in  the  manner  of  doing  it  a  consequence 
of  the  conditions  surrounding  the  perform- 
ance of  those  duties,  cannot  be  brought 
within  the  scope  of  the  employment,  except 
by  proof  of  the  special  assent  of  the  em- 
ployer, actual  or  imputed.  In  ascertain- 
ing the  scope  of  the  servant's  employment 
it  has  long  been  the  rule  to  take  into  ac- 
count what  the  servant  was  required  to  do, 
the  conditions  surrounding  the  performance 
of  his  work,  and  also  whatever  else,  with 
the  knowledge  and  assent  of  the  employer, 
he  actually  did  do.  Further  than  that  we 
cannot  go,  because  the  relation  is  contrac- 
tual, and,  except  by  a  valid  exercise  of  the 
police  power,  its  terms  cannot  be  enlarged 
T.,R  A.1916D. 


or  varied  without  the  consent  of  both  par- 
ties. 

It  is  quite  true,  under  the  workmen's 
compensation  act,  that  when  the  scope  of 
the  employment  is  once  ascertained,  any 
injury  arising  out  of  and  in  the  course  of 
it  is  to  be  compensated  for,  although  the 
employee  acted  in  a  negligent  or  unusual 
way«  This  is  the  principle  on  which  the 
claimant's  counsel  relies,  contending  that 
the  scope  of  the  employment  had  been 
enlarged  by  the  known  custom  of  heating 
bottle  at  the  mouth  of  the  hot-air  pipe, 
and  that  therefore  the  claimant  is  entitled 
to  compensation,  although  he  attempted  to 
heat  his  bottle  on  this  occasion  in  an  un- 
usual way.  But,  when  the  injury  arises 
from  his  own  act,  the  claimant  must  lirst 
show  that  the  act  which  caused  it  was 
within  the  scope  of  his  employment;  and 
if  the  act  is  one  which  has  no  direct  rela- 
tion to  his  employment  or  to  the  conditions 
surrounding  the  work,  there  is  ao  presump- 
tion that  the  master  has  assented  to  it  in 
advance,  and  therefore  it  cannot  be  brought 
within  the  scope  of  his  employment  at  all, 
except  by  evidence  affirmatively  showing 
that  it  was  done  with  the  knowledge  and 
assent  of  the  employer.  And  if  the  knowl- 
edge and  assent  to  the  employer  as  shown 
by  the  evidence  is  limited  to  a  particular 
way  of  doing  such  an  act,  it  follows  that 
the  act,  if  done  in  an  unusual  way,  may  or 
may  not  be  within  the  scope  of  the  employ- 
ment, according  to  the  circumstances  of 
the  case.  As  to  such  acts  the  scope  of  the 
employment  is  coextensive  with  the  master's 
knowledge  and  assent.  The  scope  of  the 
employment  is  to  be  determined,  like  the 
scope  of  any  other  contractual  relation,  by 
the  mutual  intent  of  the  parties,  which,  in 
a  case  like  this,  ultimately  rests  on  the 
intent  of  tlio  master,  to  lie  ascertained  upon 
the  principle  that  one  intends  the  natural 
consequences  of  that  which  he  has  permitted 
to  be  done. 

The  issue  then  takes  the  form  of  an  in- 
quiry whether  the  claimant's  act  in  putting 
his  bottle  into  the  hot-air  pipe  in  an  ad- 
joining room  was  a  natural  consequence  of 
the  master's  permission  to  heat  bottles  in 
the  dry  room  at  the  mouth  of  the  bot-air 
pipe;  so  that  the  master,  in  assenting  to 
the  latter  custom  of  heating  bottles,  may 
fairly  be  said  to  have  assented  also  to  the 
claimant's  deviation  from  that  custom.  We 
think  not.  The  finding  is  that  the  usual 
custom  was  to  heat  the  bottles  in  the  dry 
room  at  the  place  where  the  heated  air  was 
emitted.  In  the  room  adjoining  the  dry 
room  there  was  an  opening  in  this  pipe 
consisting  presumably  of  a  small  door.  On 
this  particular  occasion  the  claimant,  to 
quote   the   language   of   the    commissioner. 
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"instead  of  placing  his  bottle  at  the  mouth 
of  the  pipe  in  the  dry  room,  went  around 
and  attempted  to  place  it  inside  the  pipe 
through  the  door  hereinbefore  described,  not 
knowing  that  inside  the  pipe  was  a  revolv- 
ing fan."     We  tliink  it  is  quite  clear  that 
the  master's  assent  to  the  custom  of  heat- 
ing bottles  in  the  dry  room  at  the  mouth 
of  the  pipe  cannot  reasonably  be   said  to 
involve  his  assent  to  the  claimant's  act  of 
going   into   another   room   and   attempting 
to  put  his  bottle  inside  of  the  hot-air  pipe 
through  a  door   which  led  to  a  revolving 
fan.    The  finding  of  the  commissioner  does 
not  contain  any  facts  which  tend  to  show 
that  the  master  ought  reasonably  to  have 
expected  the  claimant  to  do  this;   and,  in  j 
the  absence  of  any  such  findings  of  fact, 
we  think  there  was  nothing  from  which  the 
commissioner  could  reasonably  conclude  that 
the   employer   had,    in    effect,    assented    in ; 
advance    to    the    performance    of    the    act  | 
which   caused    the   claimant's    injury.      In 
Keen  v.  St.  Clement's  Press,  7  B.  W.  C.  C. 
542,  the  claimant  was  placing  a  tin  of  milk 
on  a  ledge  underneath  the  moving  machinery 
of  a  press,  when  his  hand  was  injured  by 
coming  in  contact  with  a  revolving  plate. 
It  was  customary  for  the  workmen  to  take 
tea  at  5  o'clock  and  to  prepare  their  tea 
beforehand;  and  the  claimant  had  gone  to 
the    place    where    the    hot-water    urn    was 
kept  and  had  returned  with  the  tea  when 
he  was  injured.     The  only  point  in  which 
he  went  outside  of  the  custom  as  known  to , 
the  employer  was  in  putting  the  tin  of  milk  i 
under  the  press  to  hide  it  from  the  night ' 
shift;  and  the  court  of  appeals  held  that,' 
because  the  employer  had  no  knowledge  of  ' 
any  custom  of  placing  tins  of  milk  under  | 
the  press,  the  accident  did  not  arise  out  of 
the  claimant's   employment.     That  case   is 
very   like   the   present   one   in   all   material 
points.     Here,  as  there,  the  act  which  re- 
sulted   in   the   injury   was   outside   of   the 
8er»-ant'8  duty,  and  not  one  which  was  a 
consequence  of  the  conditions  surrounding  I 
the  performance  of  his  work,  or  of  condi- 1 
tions  to  which  the  master  could  fairly  be 
said  to  have  assented,  and  it  subjected  the  ' 
claimant  to  the  added  risk  from  which  the  | 
injury  resulted.    In  this  case  it  is  apparent  I 
that  the  injury  did  not  arise  out  of  the  em- ' 
ployment,  because  there  was  no  eausal  con- 
nection between  the  conditions  under  which  '• 
the    claimant's   work    was   required   to    be 
done  and  the  resulting  injury. 
There  is  no  error. 

Wheeler,  J. 

I  concur  in  the  result,  and  in  the  hold- 


permitted  by  his  employer — and  for  hia 
own  benefit,  and  hence  his  injury  did  not 
arise  out  of  his  employment. 

I  agree  with  the  doctrine  of  Keen  v.  St. 
Clement's  Press,  7  B.  VV.  C.  C.  542,  and 
McNicol's  Case,  215  Mass.  497,  L.R.A. 
1916A,  306,  102  N.  E.  697,  4  N.  C.  C.  A. 
522,  as  cited,  in  their  holding  that  the 
terms  arising  "in  the  course  of  the  em- 
ployment" and  arising  "out  of  the  employ- 
ment" are  independent  and  conjunctive 
terms. 

I  do  not  concur  generally  in  the  opinion, 
through  my  fear  that  it  confounds  these 
terms,  and  treats  and  holds  them  to  be 
equivalents.  And,  further,  because  I  fear 
that  the  opinion  holds  that  the  claimant 
was  not  at  the  time  of  his  injury  in  the 
course  of  his  employment,  and  I  am  of  the 
opinion  that  he  was,  and  that  his  momen- 
tary departure  from  hia  work  to  do  some- 
thing for  his  own  benefit,  although  per- 
mitted by  his  master  so  to  do  yet  done  in 
a  manner  and  place  not  permitted,  did  not 
take  him  at  the  time  of  his  injury  out  of 
the  course  of  his  employment.  The  authori- 
ties seem  to  support  this  view.  Moore  v. 
Manchester  Liners  [1910]  A.  C.  498,  500, 
79  L.  J.  K.  B.  N.  S.  1176,  103  L.  T.  N. 
S.  226,  2«  Times  L.  R.  618,  54  Sol.  Jo.  703, 
3  B.  W.  C.  C.  .^27;  Fit^erald  v.  W.  O. 
Clarke  4  Son  [1908]  2  K.  B.  796.  99  L.  T. 
N.  S.  101,  77  L.  J.  K.  B.  V.  S.  1018,  1  B. 
W.  C.  C.  197,  201 ;  Robertson  v.  Allan  Bros. 
&  Co.  (1908)  98  L.  T.  N.  S.  821,  77  L.  .T. 
K.  B.  N.  S.  1072,  1  B.  W.  C.  C.  172:  Sun- 
dine's  Case,  218  Mass.  ],  L.R.A.1916A.  318, 
105  X.  E.  433,  5  X.  C.  C.  A.  616:  Brvant  v. 
Fissell,  84  N.  J.  L.  72.  86  Atl.  458,  460, 
3  X.  C.  C.  A.  586. 


FLORIDA  SUPREME  COXTRT. 

J.  F.  McKIXNON,  Superintendent  of  Pub- 
lic Instruction  in  and  for  Orange  County. 
PIflr.  in  Err.,  ^  ' 

V. 

STATE  OP  FLORIDA  EX   REL.   EDVMN 
W.  DAVIS  et  al. 

(—  Fla.  — ,  70  So.  557.) 

School  —  funds  —  trust. 

1.  The  school  funds  under  our  Constitu- 
tion are  to  be  regarded  as  a  sacred  trust: 
and  the  provisions  of  law  safeguarding  ex- 
penditures   from    such    funds    should    b<> 

Headnotes  by  the  CotBT. 


ing  that  the  claimant,  when  injured    was    ,,p-  -J^^  rot^o'^cK  [n°  ^ 
not  doing  his  employer's  work,  but  doing    g^tion,  see  annotation  following  this  case, 
•omething  in  his  own  way— and  a  way  not  I  post,  92. 
L.R.A.1916D. 
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strictly  construed,  and  the  mandate  of  the 

Constitution  enforced. 

for  other  cases,  see  Public  Moneys,  II.  in 

Dig.  1-52  N.  a. 
Same  —  employment  ot  attormejr  —  au- 
thority. 

2.  The  employment  of  attorneys  by  in- 
dividual school  teachers  to  conduct  litiga- 
tion in  their  name  to  re<^uire  the  county 
superintendent  to  countersign  warrants  is- 
sued by  the  county  board  of  public  instruc- 
tion for  such  teachers'  salaries  is  not  such 
a  county  purpose  as  will  warrant  paymeni 
therefor  from  county  school  funds  that,  by 
the  express  command  of  the  Constitution, 
"shall  be  disbursed  .  .  .  solely  for  the 
maintenance  and  support  of  public  free 
schools." 

For  other  cases,  see  Public  Moneys,  in  Dig. 
JSi  V.  8. 

(Shackleford   and    Cockrell,   JJ.,   dissent.) 

(December  16.  1916.) 

II^EROR  to  the  Circuit  Court  for  Orange 
-i  County  to  review  a  judgment  granting 
a  writ  of  mandanius  commanding  respondent 
to  countersign  a  warrant  drawn  by  the 
board  of  public  instruction  as  comppnsation 
for  legal  services  rendered  to  relators.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  P.  West,  Attorney  General,  for 
plaintifT  in  error: 

Relators,  having  an  adequate  remedy  by 
other  proceedings  at  law,  if  such  claim  is 
a  legal  and  proper  charge  or  obligation, 
are  not  entitled  to  enforce  the  collection 
of  the  same  by  mandamus. 

State  ex  rel.  Ellis  v.  Atlantic  Cotist  Line 
-R.  Co.  53  Fla.  650,  13  L.R.A.(N.S.)  320, 
44  So.  213,  12  Ann.  Cas.  359;  State  ex  rel. 
Walker  v.  Stewart,  49  Fla.  259,  38  So. 
600;  Johns  v.  Orange  County,  28  Fla.  626, 
10  So.  96;  State  ex  rel.  Edwards  v.  Sumter 
County,  22  Fla.  1. 

The  payment  of  this  claim  was  not  a 
lawful  appropriation  of  public  school  funds. 

Pennock  v.  SUte,  61  Fla.  386,  64  So. 
1004;  State  ex  rel.  Bours  v.  L'Engle,  40 
Fla.  392,  24  So.  639;  Brown  v.  Lakeland, 
61  Fla.  508,  64  So.  716;  Board  of  Public 
Instruction  v.  Groom,  57  Fla.  347,  48  So. 
641;  State  ex  rel.  Baas  t.  McKinnon,  68 
Fla.   548,  67  So.  77. 

Messrs.  Davis  &  Giles,  for  defendants  in 
error: 

If  the  legal  remedy  is  not  entirely  ade- 
quate, mandamus  lies.  A  remedy  which 
will  avoid  mandamus  must  be  specific  and 
adequate. 

Ray  V.   Wilson,  29   Fla.   342,   14   L.R.A. 
773,  10  So.  613;  State  ex  rel.  Baas  v.  Mc- 
Kinnon, 68  Fla.  548,  67  So.  77. 
Ii.R.A.1916D. 


If  there  has  been  no  illegality  or  abuse 
of  authority  by  the  county  board,  it  is  the 
superintendent's  mandatory  duty  to  sign 
the  warrant. 

State  ex  rel.  Moody  t.  Barnes,  25  Fla. 
298,  23  Am.  St.  Rep.  516,  5  So.  722. 

Per  Curiam: 

It  ai>pear8  that,  pursuant  to  contracts 
made  by  the  county  board  of  public  instruc- 
tion for  Orange  county  with  certain  persons 
for  their  services  as  teachers  in  the  public 
schools  of  said  county,  the  board  ordered 
warrants  drawn  for  the  agreed  salaries  of 
the  teachers;  that  the  county  superintend- 
ent of  public  instruction  for  Orange  county, 
who  is  by  law  secretary  of  the  board  of 
public  instruction  for  such  county,  reused 
to  countersign  said  warrant  drawn  in  favor 
of  such  teachers;  that  the  board  employed 
the  relators,  who  are  practising  attorneyo 
at  law,  to  prosecute  legal  proceedings  to 
require  the  county  superintendent  to 
countersign  the  warrants  drawn  in  favor 
of  said  teachers  for  their  salaries,  and  that 
such  attorneys  by  legal  proceedings  pro- 
cured a  mandate  re<]uiring  the  superintend- 
ent of  public  instruction  to  countersign  said 
warrants  for  teachers'  salaries;  that  for 
such  legal  serviees  rendered  by  the  relators, 
the  board  of  public  instruction  for  Orange 
county  agreed  to  pay  relators  $250,  and 
ordered  a  warrant'  drawn  for  said  amount ; 
that  the  warrant  was  drawn  and  signed  by 
the  chairman  of  the  county  board  of  public 
instruction,  but  the  respondent  county 
superintendent  of  public  instruction  refused 
to  countersign  said  warrant,  as  was  his 
legal  duty,  whereupon  the  relators  brought 
mandamus  proceedings  to  require  the  county 
superintendent  of  public  instruction  to 
countersign  the  warrant  drawn  as  compen- 
sation for  such  legal  services  rendered  by 
the  relators  at  the  instance  of  the  board. 

The  respondent  defended  on  the  ground, 
among  others,  that  the  payment  thus  sought 
to  be  made  from  the  county  school  fund 
is  illegal.  The  court  ordered  a  peremptory 
writ,  and  the  respondent  took  writ  of  error. 

The  county  superintendent  of  public  in- 
struction may  by  mandamus  l>e  required  to 
countersign  a  warrant  duly  ordered  and 
drawn  by  the  county  board  of  public  in- 
struction, in  a  proper  amount,  and  for  a 
proper  purpose,  where  there  is  no  fraud, 
illegality,  or  abuse  of  authority  in  the  ac- 
tion of  the  board.  State  ex  rel.  Baas  v. 
McKinnon,  68  Fla.  548,  67  So.  77.  But  the 
county  superintendent  will  not  by  man- 
damus be  required  to  countersign  a  warrant 
that  is  drawn  for  a  purpose  not  authorized 
by  law.  See  State  ex  rel.  Walker  v.  Stewart, 
49  Fla.  259,  38  So.  600;  State  ex  rel.  Baas 
V.  McKinnon,  supra. 
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The  Constitution  provides  that  "the  coun- 
ty school  fund  .  .  .  shall  be  disbursed 
by  the  county  board  of  public  instruction 
solely  for  the  maintenance  and  support  of 
public  free  schools."  Section  8,  art.  12. 
And  the  school  subdistrict  taxes  are  "for 
the  exclusive  use  of  public  free  schools 
within  the  district."     Section  10,  art  12. 

The  school  funds  under  our  Constitution 
are  to  he  regarded  as  a  sacred  trust;  and 
the  provisions  of.  law  safeguarding  expen- 
ditures from  such  funds  should  be  strictly 
construed,  and  the  mandate  of  the  Consti- 
tution enforced.  See  Pcnnock  v.  State,  61 
Fla.  383,  54  So.  1004. 

The  employment  of  attorneys  to  conduct 
litigation  to  require  the  county  superin- 
tendent to  countersign  warrants  issued  by 
the  county  board  of  public  instruction  for 
teachers'  salaries  is  not  such  a  county  school 
purpose  as  will  warrant  payment  therefor 
from  county  school  funds  that,  by  the  re- 
press command  of  the  Constitution,  "shall 
be  disbursed     ,     .     .    solely  for  the  main- 


tenance and  support  of  public  free  schools." 
If  a  county  superintendent  unlawfully  re- 
fuses to  countersign  a  warrant,  he  may 
be  required  to  do  so  by  the  party  entitled 
t6  the  warrant  or  by  the  proper  officer  of 
the  state,  or  he  may  be  suspended  from 
office  by  tlie  governor  for  misfeasance  or 
neglect  of  duty  in  office. 

The  education  of  the  children  of  the  state, 
for  whose  benefit  the  county  school  fund  is 
provided,  has  not  such  relation  to  the  re- 
fusal of  a  count}'  superintendent  to  coun- 
tersign warrants  drawn  for  the  teachers' 
salaries  as  to  make  the  payment  of  attorney 
fees  to  secure  such  countersigning  a  part 
of  the  "maintenance  and  support  of  public 
free  schools." 

The  judgment  awarding  a  peremptory- 
writ  of  mandamus  is  reversed. 

Taylor,  Cb.  J.,  and  Whitfield  and 
Ellis,  JJ.,  concur. 

8taiu;kleford  and  Cocfcrell,  JJ.,  dissent. 


Annotation — Uie  of  public  funds  to  pay  expense  incurred  by  officer  or 

citizen  in  litigration. 


The  use  of  pnblie  funds  to  pay  counsel 
assigned  to  defend  an  indigent  person  is 
not  treated  in  this  annotation.  For  a 
discussion  of  a  phase  of  that  subject,  see 
note  to  Pardee  v.  Salt  Lake  County,  32 
L.R.A.(N.S.)  377. 

The  reimbursement  from  public  funds, 
of  litigation  expenses  incurred  by  public 
officers  in  the  discharge  of  their  duties, 
is  also  excluded;  and  in  connection  with 
that  question,  see  State  ex  rel.  Crow  t. 
St.  Louis,  61  L.R.A.  593,  and  cases  in 
note  to  Daggett  v.  Colgan,  14  L.R.A. 
477. 

The  decision  in  McKinmon  v.  State, 
ante,  90,  is  in  accordance  with  a  funda- 
mental principle  of  our  government  that 
public  funds  shall  not  be  used  for  pri- 
vate purposes. 

Espenses   Imonrred  by  public   officers 
im  defending   charges. 

Counsel  fees  and  other  expenses  iii- 
curred  by  public  officers  in  successfully 
defending  criminal  charges  or  chaises  of 
official  misconduct  are  incurred  for  a 
private  purpose,  and  cannot,  in  the  ab- 
sence of  a  statutory  provision  therefor, 
be  paid  from  public  funds.  Shaw  v.  Ma- 
con (1856)  19  Oa.  468:  Gilbert  v.  Berlin 
(1912)  76  N.  H.  470,  84  Atl.  235;  People 
ex  rel.  Merritt  v.  Lawrence  (1843)  6 
Hill  (N.  Y.)  244. 

A  municipality  cannot  legally  vote  to 
pay  expenses  in  defending  criminal 
charges  or  charges  of  official  misconduct, 
L.R.A.1916D. 


incurred  by  officers  who  are  not  the  serv- 
ants or  agents  of  the  municipality,  or  did 
not  act  as  such  in  the  matter  of  the  al- 
leged misconduct,  where  the  municipality 
has  no  interest  to  protect  in  such  matter. 

IGove  V.  Epping   (1860)   41  N.  H.  539; 

Merrill  v.   Plainfield   (1863)    45  N.   H. 

126;  Gilbert  v.  Berlin  (1912)  76  N.  H. 

470,  84  Atl.  235. 

A  city  has  no  power  to  assume  the 

!  payment  of  the  expenses  incurred  by  su- 
pervisors in  defending  an  action  for  n^- 
lect  of  official  duty,  or  of  the  statutory 
penalties  to  which  they  have  been  sub- 
jected. Halstead  v.  New  York  (1850) 
3  N.  Y.  430. 

Where  a  bill  was  brought  in  the  name 
of  the  state  on  the  relation  of  a  large 
number  of  citizens  of  a  city,  against  its 

.  mayor,  council,  and  other  officials,  charg- 
ing them  with  the  grossest  malfeasance 
in  office,  and  praying  for  an  injunction 
restraining  them  from  dealing  in  alleged 
fraudulently  executed  city  warrants,  and 
for  the  appointment  of  a  receiver  to 
control  the  finances  of  the  city,  which 
prayers  were  granted,  it  was  held  in  an 
action  against  the  city  by  an  attorney 
retained  by  the  mayor  to  defend  the  bill, 
whose  retainer  was  ratified  by  the  city 
council,  that  the  city  had  no  interest  in 
defending  the  bill,  and  was  therefore  not 
liable  for  the  attorney's  fees,  and  that 
his  retainer  did  not  bind  it.  Smith  v. 
Nashville  (1879)  4  Lea  (Tenn.)  69. 
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There  is  a  conflict  in  the  cases  as  to 
the  constitutionality  of  statutes  author- 
izing the  use  of  public  funds  to  pay  ex- 
penses incurred  by  public  officers  in  the 
successful  defense'  of  criminal  charges, 
or  of  proeeedings  to  remove  them  from 
office,  but  the  weight  of  authority  and 
the  more  recent  eases  uphold  the  validity 
of  snch  statutes,  so  far  as  they  are 
prosp>e«tive  in  operation. 

A  statute  providing  for  the  defrayal 
by  a  city  or  county  or  the  state,  of  rea- 
sonable counsel  fees  and  expenses  paid 
or  incurred  by  a  city,  county,  or  state 
officer  who  shall  have  been  successful 
in  any  trial  or  proceeding  to  remove  him 
from  office,  or  to  convict  him  of  any 
crime  in  the  performance  of,  or  in  con- 
nection with,  his  official  duties,  was  held 
unconstitutional,  mainly  upon  the  ground 
that  it  was,  In  effect,  a  method  of  taking 
private  property,  not  for  public  use,  but 
t'ur  the  benefit  of  private  individuals. 
Re  Fallon  (1899)  28  Misc.  748,  59  N.  Y. 
Supp.  849. 

But  that  holding  was  made  upon  the 
authority  of  Be  Jensen  (1899)  28  Misc. 
378,  59  N.  Y.  Supp.  653.  (involving  the 
same  statute),  wMch  was  affirmed  in 
(1899)  44  App.  Div.  509,  60  N,  Y.  Supp. 
933,  upon  the  ground  principally  that 
the  prosecution  of  the  officer  had  wholly 
terminated  before  the  statute  took  effect, 
the  appellate  court  stating:  "A. different 
question  would  arise  in  considering  leg- 
islation for  the  reimborsemettt  of  in- 
nocent parties  in  criminal  piwsecutions, 
if  the  legislation  were  wholly  prospec- 
tive in  its  operation.  .  '  .  .  The  pur- 
pose that  we  have  to  deal  with  here,  and 
which  seems  to  me  to  lack  the  public 
character  necessary  to  sustain  valid  tax- 
ation, is  a  purpose  to.  pay  money  on 
account  of  occurrences  wholly  past  be- 
fore the  legislation  took  effect,  which 
imposed  no  legal  or  moral  obligation  on 
the  state  at  the  time  they  happened,  and 
from  which  the  state  received  no  con- 
ceivable benefit.  It  may  be  that  purely 
prospective  legislation  announcing  the 
intention  of  the  state  to  pay  such  ex- 
penses incurred  in  future  cases  would  be 
deemed  expressive  of  a  public  purpose, 
and  that  the  assurance  thus  given  might 
be  r^arded  as  creating  such  an  obliga- 
tion as  to  relieve  the  subsequent  pay- 
ment from  the  objection  that  it  was  a 
mere  gratuity." 

The  same  statute  was  held  unconsti- 
tutional in  two  other  cases,  but  in  both 
of  them  the  claims  of  the  officers  arose 
long  before  the  passage  of  the  statute. 
Re  Straus  (1899)  44  App.  Div.  425,  61 
H.  Y.  Supp.  37;  Chapman  v.  New  York 
L.R.A.3916D. 


(1901)  168  N.  Y.  80,  56  L.R.A.  846,  85 
Am.  St.  Eep.  661,  61  N,  E.  108. 

And  upon  an  application  by  a  con- 
stable for  the  payment  of  expenses  in- 
curred in  defending  an  indictment  for 
murder,  where  the  indictment  was  pure- 
ly upon  the  theory  that  the  accused 
killed  the  deceased  as  an  individual,  and 
the  defense  accepted  that  view  and 
proved  that  the  killing  was  accidental 
after  the  abaiidcdlment  of  an  effort  to 
arrest  the  deceased,  the  Court  avoided 
passing  upon  the  question  of  the  con- 
stitutionality of  the  same  statute  by 
holding  that  it  was  not  intended  to  pro- 
vide compensation  for  officers  indicted 
as  individuals  for  criminal  conduct, 
even  though  the  events  connected  with 
the  occasion  for  the  indictment  were  in 
some  manner  affected  by  the  official  sta- 
tion of  the  applicant.  Re  Labrake 
(1899)  29  Misc.  87,  60  N.  Y.  Supp.  571. 

A  similar  municipal  charter  provision 
was  held  constitutional  in  so  far  as  it 
was  not  retroactive.  Kane  v.  McClel- 
lan  (1905)  110  App.  Div.  44,  96  N.  Y. 
Supp.  806;  Deuel  v.  Gaynor  (1910)  141 
App.  Div.  630,  126  N.  Y.  Supp.  112.  In 
the  former  case,  the  court  said:  "A 
statutory  enactment  providing  in  ad- 
vance for  the  reimbursement  to  a  public 
officer  of  the  reasonable  expenses  actual- 
ly incurred  by  him  in  defending  himself 
against  a  criminal  prosecution  based 
upon  a  chaise  of  official  misconduct  is 
within  the  constitutional  power  of  the 
legislature,  and  not  forbidden  by  any 
express  or  implied  prohibition  contained 
in  the  fundamental  law  of  the  state.  The 
conditional  promise  to  reimburse  con- 
tained in  sqch  statute  may  be  regarded 
as  a  part  of  the  compensation  which 
the  state,  city,  or  town,  as  the  case  may 
be,  stipulates  that  the  officer  shall  re- 
ceive in  return  for  the  serviees  to  be  by 
him  rendered.  In  this  sense,  the  pur- 
pose to  be  subserved  is  a  public  purpose, 
just  as  is  the  purpose  in  view  in  pro- 
viding a  specified  salary,  that  is  to  say, 
the  procurement  of  suitable  and  qualified 
persons  to  discharge  the  duties  of  the 
office." 

The  provision  of  a  statute  creating  a 
board  of  police  commissioners  of  a  city, 
that  all  the  salaries,  as  well  as  the  nec- 
essary expenses,  of  the  commissioners, 
shall  be  paid  by  the  city,  does  not  con- 
template the  payment  from  the  munici- 
pal funds  of  exp^ises  incurred  by  the 
commissioners  in  defending  themselves 
against  charges  of  official  misconduct. 
Gilbert  v.  Berlin  (1912)  76  N.  H.  470, 
84  Atl.  235. 

A  statute  authorizing  the  directors  of 


Digitized  by 


Google 


94 


ANNOTATION— PUBLIC  FUNDS— EXPENSES  OF  LITIGATION. 


a  school  district  to  employ  counsel  in 
suits  against  them  does  not  empower 
them  to  pay  out  of  the  district  funds  at- 
torneys' fees  and  stenographers'  fees  in- 
curred in  defending  a  charge  of  fraud 
upon  the  district  in  connection  with  the 
construction  of  a  schoolhouse.  Scott  v. 
Independent  Dist.  (1894)  91  lowa,  156, 
59  N.  W,  15. 

Ezpemses   Imcnrred  by  pablle   officers 
Im  establishliiK  title  to  office. 

The  propriety  and  legality  of  the  use 
of  public  funds  to  pay  counsel  fees  and 
other  expenses  incurred  by  a  public  of- 
ficer in  establishing  his  title  to  the  ofSce 
depend  upon  the  question  whether  the 
legal  services  rendered  are  for  the  public 
benefit,  or  whether  the  governmental 
agency  to  which  the  office  pertains  has 
any  interest  in  the  controversy. 

Where  one  holding  a  position  in  the 
exempt  class  in  the  civil  service  of  a 
city  is  transferred  to  a  new  piosition  in 
the  competitive  class  at  a  time  when 
there  is  no  eligible  list  for  such  position, 
and  in  a  subsequent  examination  attains 
fourth  place,  and  the  civil  service  com- 
mission z«fu3es  to  certify  his  pay  rolls 
upon  the  ground  that  his  transfer  was 
illegal,  and  that  an  appointment  to  his 
position  could  be  made  only  from  the 
three  standing  highest  on  the  eligible 
list,  counsel  fees  and  disbursements  in- 
curred by  him  in  mandamus  proceed- 
ings, in  which  such  commission  is  com- 
pelled to  certify  his  pay  rolls  and  to 
classify  his  new  position  in  the  exempt 
class,  can  be  paid  by  the  city,  because 
the  settlement  of  the  questions  raised  in 
such  proceedings  is  for  the  public  bene- 
fit. Peters  v.  Justice  (1912)  75  Misc. 
504,  133  N.  Y.  Supp.  847. 

A  city  has  power  to  pay  a  bill  for 
legal  services  rendered  to  a  city  official 
in  the  successful  defense  of  an  action  by 
the  people,  through  the  attorney  general, 
to  oust  him  from  office  upon  the  sole 
ground  that  he  is  an  alien,  and  therefore 
disqualified  from  holding  the  office. 
MeCredie  v.  Buflfalo  (1885)  2  How.  Pr. 
N.  S.  (N.  Y.)  336. 

The  de  jure  council  of  a  city  by  motion 
elected  an  attorney  special  city  counsel- 
or, to  bring  suit  to  reinstate  them  and 
the  other  de  jure  officers  into  offices  at 
that  time  claimed  and  oc<;upied  by 
others,  and  in  the  motion  was  embodied 
a  resolution  to  pay  the  attorney  a  cer- 
tain sum  if  he  won  the  suit,  and  to 
assess  the  persons  passing  the  resolution 
a  specified  amount  to  pay  him  if  he  lost. 
The  attorney  won  and  brought  an  action 
for  his  services  against  the  citv  and  the 
L.R.A.1916D. 


de  jure  councilmen,  and  judgment  was 
rendered  in  favor  of  the  city,  and  against 
the  other  defendants.  The  attorney  did 
not  appeal  from  the  judgment  in  favor 
of  the  city,  and  upon  appeal  by  the  other 
defendants,  it  was  held  that  they  were 
endeavoring  to  contract  for  the  city  and, 
though  without  authority  to  bind  it, 
were  not  personally  liable.  Martin  v. 
Schuermeyer  (1912)  30  OkU.  735,  121 
Pac.  248. 

The  legislature  has  the  power  to  pass 
an  act  to  reimburse  a  city  official  out  of 
the  public  funds,  for  expenses  incurred 
by  him  in  procuring  the  transfer  of  the 
books,  securities,  and  funds  of  his  of- 
fice from  his  predecessor,  and  in  defend- 
ing and  establishing  his  title  to  the  of- 
fice. Stilwell  V.  New  York  (1863)  19 
Abb.  Pr.  (N.  Y.)  376. 

A  county  has  no  interest  in  an  action 
by  a  supervisor  to  establish  his  right  to 
the  office  of  police  commissioner,  to 
which  he  was  appointed  by  the  board  of 
supervisors,  and  therefore  his  counsel 
fees  are  not  a  legal  charge  against  the 
county.  Richmond  County  v.  Ellis 
(1875)  59  N.  Yf  620. 

Counsel  fees  incurred  by  a'  county 
collector  in  successfully  resisting  objec- 
tions to  his  bond  are  not  a  proper  charge 
against  the  county,  as  it  had  no  interest 
in  the  suit.  Fry  v.  Chicot  County  (1881) 
37  Ark.  117. 

Ezpeiuei     Inoarred    by    citiaeBs    for 
benefit  of  mnaloipaUtr. 

A  citizen  who,  by  mandamus  proceed- 
ings, compels  the  city  council  to  collect, 
and  a  manufacturing  company  to  pay, 
taxes  upon  property  which  the  council 
has  unconstitutionally  exempted  from 
taxation,  is  not  a  representative  of  the 
city,  so  as  to  make  it  liable  in  an  action 
by  the  citizen's  attorney,  for  his  reason- 
able counsel  fees  in  such  proceedings. 
Park  V.  Laurens  (1903)  68  S.  C.  212,  46 
S.  E.  1012;  Milster  v.  Spartanburg 
(1903)  68  S.  C.  243,  47  S.  E.  141. 

But  in  the  former  case  the  court  said : 
"We  do  not  say  that  no  case  could  arise 
where  a  citizen  would  be  entitled  to  re- 
imbursement from  the  city  of  funds  ex- 
pended as  attorneys'  fees  or  otherwise 
in  maintaining  a  suit  for  its  benefit. 
.  .  .  The  right  of  .  .  .  [the  citi- 
zen] to  bring  his  action  for  counsel  fees 
and  other  expenses,  on  the  ground  that 
he  made  these  disbursements  in  securing 
a  public  municipal  right  which  the  city 
council  refused  to  enforce,  is  not  here 
involved.  Such  an  action  would  in  no 
wise  depend  upon  any  claim  by  .  .  . 
[the  citizen's]  attorney  to  represent  the- 


Digitized  by 


Google 


ANNOTATION— PUBLIC  FUNDS— EXPENSES  OF  LITIGATION. 


95 


city,  .  .  .  snch  as  is  alleged  in  this 
complaint;  bat,  if  it  conid  stand  at  all, 
would  have  to  rest  on  the  principle  thus 
laid  doTra  in  Keener  on  Quasi  Contracts, 
341 :  'Where  an  obligation  is  imposed  by 
law  upon  a  person  to  do  an  act,  because 
of  the  interest  which  the  public  has  in 
its  performance,  it  would  seem  that,  on 
the  defendant's  failure  to  perform,  a 
person  performing  the  same  with  the 
expectation  of  receiving  comx)ensation 
should  be  allowed  to  recover  against  the 
defendant.' " 


Where  a  town  desirous  of  settling  its 
boundary  line  votes  to  indemnify  a 
townsman  owning  land  on  the  line,  for 
the  costs  and  expenses  of  a  suit  in  his 
name  to  establish  the  disputed  line,  he 
can  recover  under  the  vote  of  indemnity, 
although  he  has  a  personal  interest  in 
the  suit,  and  the  defect  in  the  proof  of 
his  title  is  the  cause  of  his  defeat,  the 
jury  finding  that  the  true- line  is  the  one 
claimed  by  the  town.  Baker  v.  Wind- 
ham (1836)  13  Me.  74  G.  V.  I. 


ILIilNOIS  SCPB£M£  COURT. 

FRANK  NAHSER 

V. 

CITY  OF  CHICAGO  et  al.,  Appts. 

(271  III.  288,  111  N.  E.  119.) 

Municipal      corporations  —  power      to 
prohibit  show  near  church. 

1.  Charter  authority  to  regulate  and  pro- 
hibit amusements  empowers  a  municipal 
roiporation  to  refuse  a  license  for  a  mov- 
ing picture  show  within  200  feet  of  a 
church,  although  the  clause  of  the  charter 
dealing  with  places  of  amusement  gives 
power  to  regulate  only. 

For  other  eases,  see  License,  11.  h,  in  Dig. 

1-52  y.  8. 
Theater  —  prohibiting   near   church  — 

police  power. 

2.  Prohibiting  the  operation  of  a  moving 
picture  show  within  200  feet  of  a  church 
IH  within  the  police  power. 

For  other  cases,  see  Constitutional  Law,  II. 
e,  4,  b,  in  Dig.  1-52  A'.  H. 

(Cooke,  J.,  dissents.) 

(D«?cember  22,  1915.) 

APPEAL  by  respondents  from  a  judgment 
of  the  Circuit  Court  for  Cook  County 
in  favor  of  petitioner  in  a  mandamus  pro- 
ceeding to  compel  respondents  to  issue  a 
hcense  to  him  to  conduct  a  moving  picture 
show.     Reversed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Richard  S.  Folsom,  Leon 
Hornstein,  and  Frederlcic  A.  Brown,  for 
appellants: 

The  I^islature  has  del^ated  to  the  city 
all  the  police  power  of  the  state  relating 
to  theatricals,  exhibitions,  shows,  and 
amusements. 

Metropolis  Tlieatre  Co.  T.  Chicago,  246 
III.  20,  92  N.  E.  597;  Chicago  v.  Sbaynin, 

Xote.  —  As    to   power   of    state   or   mu- 
nieipality   to  determine  location  of  places 
of    amusement,    see    annotation    following 
this  case,  post,  99. 
L.R.A.1916D. 


258  111.  69,  45  L.R.A.(N.S.)  23,  101  N.  E. 
224;  Block  v.  Chicago,  239  III.  251,  130 
Am.  St.  Rep.  219,  87  N.  E.  1011;  2  Dill. 
Mun.  Corp.  §  661;  Goodrich  v.  Busse,  247 
III.  366,  139  Am.  St.  Rep.  335,  93  N.  E.  292, 
20  Ann.  Cas.  589;  McPherson  v.  Chebanse, 
114  111.  46,  55  Am.  Rep.  857,  28  N.  E.  454; 
Clinton  v.  Wilson,  257  111.  580,  101  N.  E. 
192. 

The  control  of  the  location  of  a  place  of 
amusement  is  within  the  police  power  of 
the  state. 

Goodrich  v.  Busse,  247  111.  367,  139  Am. 
St.  Rep.  335,  93  N.  E.  292,  20  Ann.  Cas. 
589;  Ex  parte  Quong  Wo,  161  Cal.  220,  118 
Pac.  714;  Storer  v.  Downey,  215  Mass.  273, 
102  N.  E.  .321;  St.  Louis  v.  Fischer,  167 
Mo.  664,  64  L.R,A.  679,  99  Am.  St.  Rep. 
614,  67  S.  W.  872;  Green  v.  Savannah,  6 
Ga.  1;  2  Dill.  Mun.  Corp.  6th  ed.  §  661; 
38  Cyc.  267;  McQuillin,  Mun.  Corp.  §  1024; 
Freund,  Pol.  Power,  §  250;  People  ex  rel. 
Lange  v.  Palmitter,  71  Misc.  168,  128  N. 
Y.  Supp.  426;  Duluth  v.  Marsh,  71  Minn. 
248,  73  N.  W.  962;  Chicago  v.  Stratton,  162 
111.  494,  36  L.R.A.  84,  53  Am.  St.  Rep.  326, 
44  N.  E.  863;  People  ex  rel.  Keller  v.  Oak 
Park,  266  111.  365,  107  N.  E.  636;  Densmore 
v.  Evergreen  Camp,  61  Wash.  230,  31  L.R.A. 
(N.S.)  608,  112  Pac.  255,  Ann.  Cas.  1912B, 
1206;  Chicago  v.  Ripley,  249  III.  468,  34 
L.R.A.(N.S.)  1186,  94  N.  E.  931,  Ann.  Cas. 
1912A,  160;  Chicago  v.  Shaynin,  258  IlL 
69,  45  L.R.A.(N.S.)  23.  101  N.  E.  224; 
Dreyfus  v.  Montgomery,  4  Ala.  App.  270, 
58  So.  730. 

The  power  to  suppress  and  prohibit  in- 
cludes the  power  to  control  the  location. 
The  greater  power  includes  the  lesser. 

Schwuchow  V.  Chicago,  68  III.  444 :  Launder 
V.  Chicago,  111  111.  291,  53  Am.  Rep.  625; 
Goodrich  v.  Busse,  247  111.  366,  139  Am. 
St.  Rep.  336,  93  N.  E.  292,  20  Ann.  Cas. 
589;  Malkan  v.  Chicago,  217  111.  471,  2 
L.R.A.(N.S.)  488,  75  N.  E.  548,  3  Ann. 
Cas.  1104:  Dreyfus  v.  Montgomery,  4  Ala. 
App.  270,  58  So.  730;  Chicago  v.  Riplev, 
249  111.  466,  34  L.R.A.(N.S.)  1186,  94  N.  E. 
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»31,  Ann.  Cap.  1912A,  160;  Harrison  v 
People,  222  111.  150,  78  N.  E.  52;  Chicago 
V.  Brownell,  146  111.  64,  34  N.  E.  5t)3; 
Swift  V.  People,  162  111.  537,  33  L.R.A. 
470,  44  N.  E.  528;  People  ex  rel.  Morrison 
V.  Cregier,  138  111.  401,  28  N.  E.  812; 
Strauss  v.  Galesburg,  203  111.  234,  67  N.  E. 
836;  Gundling  v.  Chicago,  176  111.  340,  48 
L.R.A.  230,  52  N.  E.  44;  Standard  Oil  Co. 
V.  Danville,  199  111.  50,  64  N.  E.  1110; 
Spiegler  v.  Chicago,  216  111.  116,  74  N.  E. 
718;  Wright  v.  CTiicago  4  N.  W.  R.  Co.  27 
III.  App.  200;  Pennsylvania  Co.  v.  Chicago, 
181  111.  289,  53  L.R.A.  223,  54  N.  E.  825. 

Even  if  it  is  beyond  the  police  power  of 
a  state  or  a  municipality  to  prohibit  theatri- 
cals, there  is  ample  power  to  control  the 
location. 

C'arrollton  v.  Bazzctte,  159  111.  284,  31 
L.R.A.  522,  42  N.  E.  837. 

The  ordinance  in  question  is  a  reasonable 
e-xercise  of  the  police  power.  It  is  within 
the  police  power  of  a  municipality  to  pro- 
tect a  church,  school,  or  hospital  in  this 
way. 

People  ex  rel.  Busching  t.  Ericsson,  263 
111.  368,  L.R.A.1916D,  607,  106  N.  E.  315, 
Ann.  Cas.  1915C,  183;  Ex  parte  Lacey,  108 
Cal.  326,  38  L.R.A.  640,  49  Am.  St.  Rep. 
93,  41  Pac.  411;  Meyers  v.  Baker,  120  111. 
567,  60  Am.  Rep.  580,  12  N.  E.  79;  Peoria 
v.  Calhoun,  20  111.  317;  Block  v.  Chicago, 
239  111.  251,  130  Am.  St.  Rep.  219,  87  N. 
E.  1011;  Chicago  v.  Ripley,  249  111.  466,  34 
L.R.A.(N.S.)  1186,  94  N.  E.  931,  Ann.  Cas. 
1912A,  160;  Dreyfus  v.  Montgomery,  4  Ala. 
App.  270,  58  So.  730. 

Messrs.  Sonnenoclieln,  Berkson,  & 
Fisliell,  for  appellee: 

The  authority  to  regulate  places  of  amuse- 
ment does  not  include  the  authority  to 
locate. 

People  ex  rel.  Goldberg  v.  Busse,  240  111. 
338,  88  N.  E.  831;  People  ex  rel.  Friend  v. 
ChicRoo,  261  111.  16,  49  L.R.A.(N.S.)  438, 
103  N.  E.  609,  Ann.  Cas.  1915A,  292. 

The  authority  "to  license,  tax,  regulate, 
suppress,    and    prohibit  amuse- 

ments" does  not  confer  unlimited  power  on 
the   city. 

Chicago  V.  Weber,  246  111.  304,  34  L.R.A. 
(N.S.)  306,  92  N.  E.  859,  20  Ann.  Cas. 
369;  Chicago  v.  Netcher,  183  111.  104,  48 
L.R.A.  201,  75  Am.  St.  Rep.  93,  66  N.  E. 
707;  Carrollton  v.  Bazzette,  159  111.  284,  81 
L.R.A.  522,  42  N.  E.  837;  Des  Plaines  v. 
Poyer,  123  111.  348,  5  Am.  St.  Rep.  524,  14 
N.  E.  677;  Braceville  v.  Doherty,  30  III. 
App.  645. 

The  authority  to  license,  tax,  regulate, 
suppress,  and  prohibit  .  .  .  amuse- 
ments does  not  enlarge  the  authority  merely 
to  regulate  places  of  amusement.  ■ 

Chicago  V.  Weber,  246  111.  304,  34  L.R.A.  I 
L.R.A.1916D. 


(N.S.)  306,  92  N.  E.  853,  20  Ann.  Cas. 
359;  People  ex  rel.  United  Theatres  Co.  v. 
Busse,  162  111.  App.  314. 

The  city  has  no  powers  except  those 
which  are  delegated  by  express  words,  or 
necessarily  or  fairly  implied  in  or  incident 
to  those  expressly  granted  or  essential  to 
the  declared  objects  and  purposes  of  the 
city, — not  simply  convenient,  but  indispen- 
sable. 

People  ex  rel.  Huntley  Dairy  Co.  v.  Oak 
Park,  268  111.  256,  109  N.  E.  11;  Chicago 
v.  O'Brien,  268  111.  228,  109  X.  E.  10;  Peo- 
ple ex  rel.  Friend  v.  Chicago,  261  111.  16, 
49  L.R.A.(N.S.)  438,  103  N.  E.  609,  Ann. 
Cas.  1915A,  292. 

The  entire  act  conferring  powers  on  the 
city  of  Chicago  should  be  read,  and  it 
should  be  considered,  as  a  whole,  so  as  to 
give  effect  to  each  part. 

Illinois  C.  R.  Co.  v.  Chicago,  B.  A  N.  R. 
Co.  122  111.  473,  13  N.  E.  140;  Highway 
Comrs.  V.  Highway  Comrs.  100  111.  631. 

The  fact  that  the  city  is  given  authority 
to  "regulate"  certain  industries,  and  to 
"direct  the  location  and  regulate"  other  in- 
dustries, indicates  the  intention  of  the  legis- 
lature to  grant  authority  to  locate  only 
when  expressly  conferred. 

People  ex  rel.  Huntley  Dairy  Co.  v.  Oak 
Park,  288  111.  256,  109  N.  E.  11;  People 
ex  rel.  Goldberg  v.  Busse,  240  111.  338,  88 
X.   E.   831. 

The  enumeration  of  powers  granted  to 
the  city  of  Cliicago  operates  to  exclude  such 
as  are  not  enumeratetl. 

Emmons  v.  I.«wiatown,  132  111.  380,  8 
L.R.A.  328,  22  Am.  St.  Rep.  540,  24  N.  E. 
58;  People  ex  rel.  Friend  v.  Chicago,  261 
111.  16,  49  L.R.A.(N.S.)  438,  103  N.  E.  609, 
Ann.  Cas.  1916A,  292;  People  ex  rel.  Gold- 
berg v.  Busse  and  People  ex  rel.  Huntley 
Dairy  Co.  v.  Oak  Park,  supra;  Chicago  v. 
O'Brien,  268  HI.  228,  109  N.  E.  10. 

'The  provisions  of  the  cities  and  villagM 
act  granting  powers  to  municipal  corpora- 
tions are  strictly  construed,  and  any  doubt 
as  to  the  existoiee  of  the  powers  must  be 
resolved  against  the  city. 

People  ex  rel.  Huntley  Dairy  Co.  v.  Oak 
Park,  supra;  People  ex  rel.  Friend  v.  Chi- 
cago, 261  III.  16,  49  L.R.A.<N.S.)  438,  103 
y.  E.  609,  Ann.  Cae.  lOlSA,  292;  Chicago 
V.  M.  &  M.  Hotel  Co.  248  111.  264,  93  N.  E. 
753;  People  ex  rel.  Busching  v.  Erirsson, 
263  111.  368,  L.R,A.1915D.  607,  105  N.  E. 
316,  Ann.  Cas.  1915C,  183;  Chicago  t. 
Weber,  246  III.  304,  34  L.R.A.  (N.S.)  306, 
92  N.  E.  859,  20  Ann.  Cas.  359. 

Theaters  are  not  nuLsanoes  per  se,  and 
the  operation  of  a  theater  is  a  lawful  busi- 
ness. 

People  v.  Steele,  231  111.  340,  14  L.R.A. 
(X.S.)  361,  121  Am.  St.  Rep.  321,  83  N.  E. 
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236;  Chicago  T.  Weber,  246  lU.  304,  34 
L.R.A.<N.S.)  306,  92  N.  E.  859,  20  Ann. 
Cas.  359:  Dea  Plaincs  v.  Poyer,  123  111. 
348,  5  Am.  St.  Rep.  524,  14  K.  E.  677. 

A  theater  not  being  a  nuisance  according 
to  the  law  of  the  state,  the  city  of  Chicago 
has  no  right  to  declare  a  theater  to  be  a 
nuisance,  unless  it  is  one  in  fact. 

People  ex  rel.  Lincoln  Ice  Co.  t.  Chicago, 
200  111.  150,  102  K.  E.  1039;  People  ex  rel. 
Goldberg  v.  Busse,  240  III.  338,  88  N.  E. 
831 :  Chicago  v.  Weber,  246  111.  304,  92  N.  E. 
859;  Dea  Plaines  v.  Poyer,  123  111.  348,  5 
Am.   St.  Rep.  524,  14  N.  E.  677. 

Tlie  amusement  ordinances  of  Chicago 
forbid  one  to  present  a  show,  concert, 
lecture,  or  other  amusement  within  200 
feet  of  a  church,  if  presented  for  gain,  but 
permit  a  show,  concert,  lecture,  or  other 
amusement  to  be  presented  within  200  feet 
of  a  church,  if  no  admission  iie  is  charged; 
hence  the  ordinance  is  discriminatory  and 
invalid. 

Tugman  v.  Chicago,  78  111.  405;  Chicago 

4  A.  R.  Co.  V.  Porttiac,  169  III.  155,  48  N. 
E.  485;  Monmouth  v.  Popel,  183  111.  634, 
58  jr.  E.  348;  Pierce  v.  Aurora,  81  111. 
App.  670. 

The  ordinance  in  question  is  unreasonable 
in  that  it  forbids  one  who  owns  real  estate 
within  200  feet  of  a  church,  to  conduct  any 
kind  of  amusement  thereon,  if  any  admis- 
sion fee  be  charged,  no  matter  how  harmless, 
nor  what  the  purpose  of  the  entertain- 
ment might  be.  Offensive  and  inoffensive 
amusements  are  classed  alike. 

People  ex  rel.  Lincoln  Ice  Co.  v.  Chicago, 
260  III.  150,  302  N.  E.  1039;  CarroUton  v. 
Bazzette,  159  111.  284,  31  L.Rji..  522,  42  N. 
E.  837;  Endelman  v.  Bloomington,  137  111. 
App.  483;  Des  Plaines  v.  Poyer,  123  111.  348, 

5  Am.  St.  Rep.  524,  14  N.  E.  677. 

The  owner  of  real  estate  has  a  constitu- 
tional right  to  the  use  of  his  property  as 
be  si-es  fit,  so  long  as  he  does  not  endanger 
or  tlireaten  the  safety,  health,  comfort, 
and  general  welfare  of  the  city. 

People  ex  rel.  Lincoln  Ice  Co.  r.  Chicago, 
260  111.  150,  102  N.  E.  1039;  People  ex  rel. 
Friend  ▼.  Chicago,  261  111.  16,  49  L.R.A. 
(K.S.)  438,  103  y.  E.  609,  Ann.  Cas.  1915 A, 
292;  Chic^o  v.  Gunning  System,  214  111. 
628,  70  L.R.A.  230,  73  N.  E.,  1035,  2  Ann. 
Cas.  892;  Chicago  v.  Netcher,  183  ni.  104, 
48  L.R.A.  261,  75  Am.  St.  Rep.  93,  55  N.  E. 
707. 


Farmer,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Appellee,  Frank  Naliser,  brought  an  ac- 
tion of  mandamus  against  the  city  of  Chi- 
cago, and  the  mayor  and  clerk  thereof,  to 
compel  them  to  issue  to  him  a  license  to  I 
L.R.A.1916D.  7 


conduct  a  motion  picture  show.  Appellee 
is  the  lessee  of  a  building  at  Fifty-third 
street  and  Harper  avenue,  in  the  city  of 
Chicago.  The  adjoining  premises  on  the 
west  are  the  property  of  the  First  Presby- 
terian Church  of  Hyde  Park.  The  churcli 
edifice  and  buildings  attached  occupy  tlie 
property  of  the  church  up  to  the  building 
in  whicli  it  is  proposed  to  conduct  a  motion 
picture  show,  and  hare  so  occupied  said 
premises  for  forty  years.  The  building  in 
which  it  is  proposed  to  conduct  the  show 
has  been  constructed  within  the  last  two 
years.  At  and  before  the  time  the  permit 
was  applied  for  and  issued  for  the  construc- 
tion of  the  building,  there  was  an  ordinance 
in  force  in  the  city  of  Chicago,  classifying 
entertainments  for  which  the  public  was  re- 
quired to  pay  an  admission  fee  into  twenty- 
one  classes,  and  requiring  licenses  for  their 
operation.  One  of  the  provisions  of  the 
ordinance  is  that  none  of  the  entertainments 
80  classified  "shall  be  produced,  offered, 
presented,  or  carried  on  within  800'  ftfet 
of  any  hospital,  church,  or '  building  used 
exclusively  for  educational  purposes." 

Notice  of  this  ordinance,  and  that  h 
license  would  be  refused  for  the  carrjfing 
on  of  an  entertainment  in  the  building 
contrary  to  the  provisions- of  the  ordinance, 
was  stamped  upon  the  building  plans  at 
the  time  permission  was  given  to  construct 
the  building.  The  answer  avers  that  a 
kindergarten  is  conducted  in  a  building  be- 
tween the  church  auditorium  and  the  build- 
ing where  it  is  proposed  to  conduct  the 
picture  show;  that  children  of  tender  years 
are  taught  in  said  kindergarten;  that  there 
are  services  in  the  church  daily;  that  it 
has  a  membership  of  900;  that  about  500 
children  attend  the  Sunday  school  and  a 
large  number  attend  the  kindergarten,  and 
that  a  motion  picture  show  in  the  building 
leased  by  appellee  would  interfere  with  the 
sftvices  in  the  church  and  annoy  persons 
attending  the  stime.  The  wall  between  ap- 
pellee's building  and  the  church,  as  alleged 
in  the  petition,  is  36  inches  thick  and  sound- 
proof. Appellee's  contention  is  that  the 
city  was  without  power  to  adopt  the  ordi- 
nance, and  that,  in  so  far  as  it  purports 
to  authorize  the  city  to  prohibit  his  carry- 
ing on  the  proposed  show,  it  is  invalid.  To 
the  answer  to  the  petition,  which  set  up 
and  relied  upon  the  ordinance  as  justifying 
the  refusal  to  grant  the  license,  a  demurrer 
was  interposed  by  appellee  and  sustained 
by  the  court.  Appellants  electing  to  stand 
by  their  answer,  judgment  was  rendered 
for  the  petitioner  and  the  peremptory  writ 
of  mandamus  awarded.  Appellants  prayed 
an  appeal,  and  the  trial  court  certified  the 
validity  of  a  municipal  ordinance  was  in- 
volved, and  the  public  interest  required  the 
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appeal  to  be  taken  directly  to  the  supreme 
court. 

The  sole  question  to  be  determined  is  the 
validity  of  the  ordinance  prohibiting  amuse- 
ments for  which  the  public  is  required  to 
pay  an  admission  fee,  within  200  feet  of 
a  church.  It  is  not  disputed  that  the  build- 
ing in  which  it  is  sought  to  conduct  a 
motion  picture  show  is  within  200  feet  of  a 
church,  but  it  is  claimed  the  city  had  no 
power  to  prohibit  the  show  and  that  the 
ordinance  is  invalid.  Appellee  insists  that 
clause  41  of  ^  62  of  the  cities  and  villages 
act  (Hurd's  Rev.  Stat.  1913,  p.  272)  dele- 
gates power  to  cities  to  regulate  and  pro- 
hibit amusements,  but  that  the  power  to 
regulate  places  of  amusement  is  found  in 
clause  58  of  said  paragraph,  and  does  not 
include  the  power  to  prohibit;  that  clause 
41  relates  to  the  amusements  themselves, 
while  clause  58  deals  with  the  buildings  or 
places  where  amusements  are  conducted, 
and  from  this  it  is  argued  it  was  intended 
the  power  to  prohibit  should  apply  to 
amusements  of  an  objectionable  character, 
but  not  to  amusements  objectionable  on  ac- 
count of  the  place  where  they  are  conducted. 
Clause  41  confers  upon  the  city  council  the 
right  "to  license,  tax,  regulate,  suppress, 
and  prohibit  .  .  .  theatricals  and  other 
exhibitions,  shows,  and  amusements,  and 
to  revoke  such  license  at  pleasure."  Clause 
58  grants  the  power  "to  regulate  places  of 
amusement."  The  power  to  regulate  does 
not  include  the  power  to  prohibit.  People 
ex  rel.  Goldbei^  v.  Busse,  240  III.  338,  88 
N.  E.  831,  Assuming  clause  58  relates  to 
plac^  of  amusement,  and  not  to  amuse- 
ments themselves,  and  that  under  it  no 
power  is  given  to  prohibit  amusements  on 
account  of  location,  what  effect  and  mean- 
ing are  to  be  given  to  clause  41 !  Taking 
appellee's  view  as  correct,  tlie  power  to 
prohibit  amusements  could  only  be  exercised 
because  of  the  character  of  the  show;  that 
is,  because  it  is  a  nuisance.  But,  inde- 
pendently of  clause  41,  cities  possessed  the 
power  to  prohibit  nuisances,  and  it  could 
not  have  been  enacted  for  the  purpose  of 
granting  them  that  power.  If  it  be  said 
such  shows  cannot  be  prohibited  where  their 
proximity  to  a  church,  school,  or  hospital 
interferes  with  such  church,  school,  or  hos- 
pital's use  and  enjoyment,  or  that  the  city 
has  no  power  under  any  circumstances  to 
prohibit  shows  because  of  the  places  where 
they  are  carried  on,  then  the  power  granted 
by  clause  41  to  prohibit  would  seem  mean- 
ingless. Clause  41  gave  cities  all  the  power 
the  state  had  to  do  the  things  purported  to 
be  authorized  by  said  clause,  subject  to  no 
limitations  except  those  imposed  by  the 
Constitution  upon  tlie  legislature.  Metrop- 
olis Theatre  Co.  v.  Chicago,  246  111.  20, 
L.R.A.1916D. 


92  N.  E.  597.  It  follows,  if  the  legislature 
had  the  power  to  pass  an  act  prohibiting 
amusements  of  the  character  under  con- 
sideration within  200  feet  ol  a  church,  that 
power  was  granted  to  the  city  council.  The 
legislature  had  not  the  power  to  pass  an 
act  prohibiting  all  amusements,  but  only 
such  as  came  within  the  legitimate  exercise 
of  the  police  power.  Would  it  have  been 
a  legitimate  exercise  of  that  power  for  the 
legislature  to  have  enacted  a  law  prohibit- 
ing a  motion  picture  show  within  200  feet 
of  a  church  t  We  arc  of  opinion  the  answer 
must  be  in  the  affirmative. 

Under  what  circumstances  or  conditions 
the  police  power  of  the  state  may  be  exer- 
cised was  defined  in  Chicago  v.  Netcher, 
183  lU.  104,  48  L.RJI.  261,  75  Am.  St.  Rep. 
93,  55  N.  E.  707,  as  follows:  "In  order  to 
sustain  legislative  interference  with  the 
business  of  the  citizen  by  virtue  of  the 
police  power,  it  is  necessary  that  the  act 
should  have  some  reasonable  relation  to  the 
subjects  included  in  such  power.  If  it  is 
claimed  that  the  statute  or  ordinance  is 
referable  to  the  police  power,  the  court  must 
be  able  to  see  that  it  tends  in  some  degree 
toward  the  prevention  of  offenses  or  the 
preservation  of  the  public  health,  morals, 
safety,  or  welfare.  It  must  be  apparent 
that  some  such  end  is  the  one  actually  in- 
tended, and  that  there  is  some  connection 
between  the  provisions  of  the  law  and  sudi 
purpose.  If  it  is  manifest  that  the  statute 
or  ordinance  has  no  such  object,  but,  under 
the  guise  of  a  police  r^ulation,  is  an  in- 
vasion of  the  property  rights  of  the  in- 
dividual, it  is  fh«  duty  of  the  court  to 
declare  it  void." 

It  is  apparent  that  a  motion  picture  ahow 
within  200  feet  of  a  clturch  having  a  large 
membership,  a  large  Sunday  school,  and 
daily  services,  will  be  an  interference  with 
and  an  annoyance  to  religious  worship.  In- 
terference with  or  the  disturbance  of  the 
people  engaging  in  religious  worship  may 
be  prohibited  under  the  exercise  of  the 
police  power.  Meyers  v.  Baker,  120  111. 
567,  60  Am.  Rep.  580,  12  N.  E.  70.  In  that 
case  it  was  held  an  act  of  the  legislature 
prohibiting  the  establishment  of  a  tent  or 
booth  within  a  certain  distance  of  a  camp 
or  field  meeting,  for  the  sale  of  provisions 
or  refreshments,  without  the  permission  of 
the  authorities  having  charge  of. such  m<'ct- 
ing,  was  a  valid  police  regulation;  and  in 
McPherson  v.  Chebanse,  114  111.  46,  55  Am. 
Rep.  857,  28  N.  E.  454,  an  ordinance  pro- 
hibiting keeping  open  places  of  businiess 
on  Sunday  was  sustained  on  the  same 
ground.  In  People  ex  rel.  Busching  v. 
Ericsson,  263  III.  368,  L.R.A.1915D,  607. 
105  N.  E.  315,  Ann.  Cas.  1915C,  183,  the 
court  considered  the  validity  of  an  ordi- 
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nance  declaring  it  unlawful  to  locate,  build, 
or  maintain  a  garage  witbin  200  feet  of 
any  building  used  for  a  hospital,  church, 
or  school,  or  in  any  block  in  which  two 
thirds  of  the  buildings  on  both  sides  of  the 
street  are  used  exclusively  for  residence 
purposes,  without  securing  the  written  con- 
sent of  a  majority  of  the  property  owners, 
according  to  frontage,  on  both  sides  of  the 
street.  The  ordinance  was  held  valid,  and 
the  court  said:  "The  place  where  it  was 
proposed  to  erect  this  structure  is  also 
within  200  feet  of  a  church,  and  it  is  con- 
tended that  this  provision  of  the  ordinance 
is  an  unreasonable  restriction.  The  conduct 
of  the  affairs  of  a  church,  with  its  various 
meetings  and  assemblies  in  carrying  out  the 
purposes  for  which  it  'u  organized,  is  of 
such  a  character  that  a  city  is  warranted 
in  making  such  a  restriction.  The  conduct 
of  the  business  of  a  public  garage  would 
be  as  offensive  to  the  members  of  a  church 
as  it  would  be  to  the  occupants  of  a  private 
reaidence,  and  would  affect  their  comfort 
and  welfare  to  the  same  extent." 

While  the  business  of  keeping  a  dramshop 
is  not  a  common-law  right,  and  can  be 
engaged  in  only  in  the  manner  and  upon  the 
terms  prescribed  by  statute,  the  power 
granted  municipalities  to  license,  regulate, 
and  prohibit  the  selling  or  giving  away  of 


intoxicating  liquors  has  been  held  to  confer 
the  power  to  prohibit  a  dramshop  on  prem- 
ises adjoining  a  public  school  (Harrison  v. 
People,  222  111.  160,  78  N.  E.  52),  and  to 
prohibit  them  in  a  district  designated,  or 
limit  the  number  in  a  certain  district 
(Swift  V.  People,  162  111.  534,  33  L.R.A. 
470,  44  N.  E.  528;  People  ex  rel.  Morrison 
V.  Cregier,  138  111.  401,  28  N.  E.  812). 
In  the  case  last  cited  the  court  said: 
"Again,  the  proximity  of  premises  to  a 
church,  seminary,  schoolhouse,  hospital, 
cemetery,  or  other  public  or  private  institu- 
tion may  undoubtedly  be  a  good  reason  for 
including  such  premises  in  a  district  from 
which  dramshops  are  excluded." 

We  are  of  opinion  the  state  Iiad  the  power 
to  prohibit,  by  law,  a  motion  picture  show 
being  conducted  within  200  feet  of  a  church, 
and  that  by  clause  41  it  granted  that  power 
to  cities,  and  the  ordinance  in  question  was 
not  an  unreasonable  exercise  of  that  power. 

The  judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  overrule  the 
demurrer  to  the  answer. 

Cooke,  J.,  dissents. 

Petition  for  rehearing  denied  February 
3,  1916. 


Annotatioii — Power  of  state  or  monicipalHjr  to  determine  location  of 

places  of  amusement. 


Oenenlly,  as  to  regolatioa  affecting 
moving  pictures,  see  note  to  State  ex  reL 
Ebert  V.  Loden,  40  L.R.A.(N.S.)  193. 

As  to  power  of  municipal  corporation 
to  declare  particular  kinds  of  amusement 
nuisances  per  se,  see  note  to  Be  Jones, 
31  L.R.A.(N.S.)  548. 

But  few  reported  cases  have  been 
found  that  have  considered  the  question 
under  annotation,  and  those  in  general 
are  in  harmony  with  Nahser  v.  Chioaoo, 
ante,  95. 

Thus,  an  ordinance  making  it  unlawful 
to  operate  a  moving  picture. show  within 
a  certain  district  of  a  city  is  a  valid 
exercise  of  an  express  power  conferred 
upon  cities  by  the  legislature  to  license, 
tax,  r^ulate,  restrain,  or  prohibit  theat- 
rical and  other  amusements.  Dreyfus 
v.  Montgomery  (1912)  4  Ala.  App.  270, 
58  So.  730. 

And  sneh  an  ordinance  is  valid  and 
operative  as  against  one  who  at  the  time 
is  operating  such  a  show  under  a  license 
from  a  city.  (Ala.)  Ibid.  The  report  of 
this  case  does  not  show  the  facts  bear- 
ing upon  the  reasonableness  of  the  re- 
strictions as  to  location.  There  is  a 
L.R.A.1916D. 


suggestion  in  the  case  that  the  ordinance 
was  challenged  as  a  discrimination 
against  colored  persons,  from  which  class 
patronage  was  drawn,  but  the  court  said 
that  the  ordinance  appeared  to  be  gen- 
eral in  its  nature  and  operation,  and  to 
contravene  no  common  right,  and  make 
no  class  distinction.  The  court  also 
observed  that  if  the  ordinance  was  not 
consistently  enforced,  that  was  no  .argu- 
ment against  it,  or  the  power  to  pass' 
such  a  regulation;  that  the  correction  of 
that  evil  lay  in  an  entirely  different 
forum. 

Because  of  the  manifest  menace  by  fire 
and  panie  likely  to  resxdt  to  school  chil- 
dren and  church  congregations,  it  was 
held  in  Laurelle  v.  Bush  (1911)  17  Cal. 
App.  409,  119  Pac.  953,  that  prohibiting 
the  location  of-  moving  pictures  within 
a  distance  of  200  feet  from  the  front 
line  of  any  chuxeb  or  school,  or  within 
100  feet  of  the  property  line  of  the  side 
or  rear  of'  any  church  or  school,  is  not 
invalid  as  prescribing  unreasonable  or 
unnecessary  conditions. 

So,  also,  it  was  held  in  People  ex  ttil. 
Moses  V.  Gaynor   (1912)   77  Misc.  576, 
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137  N.  T.  Supp.  196,  that  there  was  no 
abuse  of  discretion  under  a  city  ordi- 
nance requiring  common  shows  to  be 
licensed,  in  denying  a  license  to  main- 
tain a  moving  picture  show  on  premises 
which  immediately  adjoined  a  large  pub- 
lic school  and  was  opposite  the  parish 
and  other  buildings  of  a  church. 

A  statute  providing  that  the  floor  of 
any  audience  room  in  which  moving  pic- 
ture exhibitions  are  given  shall  be  the 
first  or  main  floor  of  the  building  in 
which  said  room  is  located,  and  also  pro- 
viding that  in  municipalities  having 
ordinances  providing  for  the  regulation 
and  installation  and  operation  of  moving 
picture  machines,  nothing  therein  shall 
be  construed  to  abrogate  suc'h  local  regu- 
lations, was  held,  in  Jewel  Theater  Co. 
v.  Fire  Marshal  (1914)  178  Mich.  399, 
144  N.  W.  835,  Ann.  Cas.  1915C,  1212,  to 
be  a  valid  exercise  of  the  police  power 
of  the  state,  and  not  to  be'  in  conflict 
with  nor  to  abrogate,  but  to  Supplement, 
an  ordinance  of  a  city  providing  that 
"minor  theaters  which  are  not  in  actual 
operation  at  the  time  of  the  adoption  of 
this  ordinance  shall  not  be  located  above 
the  ground  floor  of  any  building  within 
the  city  limits,  nor  shall  any  minor 
theater  contain  a  balcony  or  gallery  to 
be  occupied  by  an  audience,"  and  so 
applies  to  moving  picture  theaters  al- 
ready in  operation  when  the  act  was 
passed.  The  court  stated  that  the  act 
"does  not  conflict  with  the  local  regu- 
lation, but  goes  further.  It  disturbs  what 
the  local  regulation  does  not  disturb, 
namely,  moving  picture  shows  conducted 
on  floors  of  building^s  above  the  first  floor. 
The  local  regulation  is  not  abrogated, 
but  is  supplemented.  The  local  regu- 
lation conferred  upon  complainant  no 
nght  to  give  such  exhibitions  on  the 
second  floor  of  a  building.  It  did  not 
disturb  it  there.  The  statute  is  pro- 
spective in  its  operation  and  uniform  in 
its  application.  ...  If  the  public 
safety  or  welfare  demand  that  a  particu- 
lar business  shall  not  be  conducted  in  a 
particular  place,  the  legislative  power 
may  be  exercised  to  prevent  it.  Gen- 
erally, it  is  by  experience  only  that  the 
necessary  regulations  of  business  are  in- 
dicated, and  the  legislative  power  is  not 
limited  because  the  thing  which  expe- 
rience has  demonstrated  should  not  con- 
tinue is  continuing  when  the  legislature 


But  the  power'  to  regulate  ten  pin  al- 
leys, given  by  the  general  statutes  to  a 
city,  does  not  authorise  an  ordinance 
forbidding  the  location  of  such  alleys 
within  the  fire  limits  of  the  city,  or  with- 
L.R.A.1916D. 


in  100  yards  of  any  privAte  residence  or 
business  house,  where  the  only  place 
within  the  corporate  limits  and  outside 
of  the  prohibited  points  at  which  such  an 
alley  could  be  located  would  be  GOO  yards 
from  the  business  center  and  in  a  portion 
of  the  city  remote  from  any  thorough- 
fare or  public  place,  since  the  power  to 
regulate  does  not  include  the  power  to 
suppress  or  prohibit.  Ex  parte  Patter- 
son (1900)  42  Tex.  Crim.  Rep.  266,  51 
L.R.A.  654,  68  8.  W.  1011. 

And  in  Re  Walker  (1914)  84  Misc. 
118, 146  N.  Y,  Supp.  619,  where  a  license 
to  operate  a  moving  picture  theater  was 
refused  upon  the  ground  that  there  was 
danger  from  fire,  it  was  held  that  the  is- 
suance of  a  license  to  operate  a  moving 
picture  show  may  be  compelled  by  man- 
damus where  the'  theater  was  built  and 
located  prior  to  the  passage  of  an  ordi- 
nance providing  that  no  moving  picture 
show  shall  be '  maintained  in  any  resi- 
dence district  of  a  city  without  the  con- 
sent of  a  common  council,  approved  by 
the  mayor,  and  all  lawful  prerequisites 
of  law  relating  to  health,  public  safety 
from  fire,  and  the  reasonable  regulations 
of  the  health  and  fire  departments  of 
the  city,  have  been  complied  with.  The 
court  said  that,  the  city  having  once 
given  its  permission  that  the  building 
should  be  mad«  into  a  moving  picture 
theater,  and  the  owner  having  incurred 
expense  in  its  construction,  its  power 
over  such  building  extends  simply  to  reg- 
ulating, and  not  prohibiting,  its  use  for 
those  purposes. 

Again,  it  has  been  held  that  the  loca- 
tion of  a  theater  will  not  be  prevented 
because  it  will  interfere  with  an  estab- 
lished business  which  is  not  permitted  to 
be  located  within  a  certain  distance  of  a 
building  occupied  by  a  theater. 

Thus,  it  was  held  in  Ormsby  v.  Bell 
(1915)  —  App.  Div.  — ,  157  N.  Y.  Supp. 
533,  to  be  no  ground  for  refusing  a  license 
to  a  theater  that  the  adjacent  premises 
were  used  for  a  business  that  requires  a 
permit  which  cannot  be  issued  for  any 
building  in  which  a  compartment  for 
volatile  inflammable  oil  is  within  50  feet 
of  the  nearest  wall  of  any  building  oc- 
cupied as  a  school,  hospital,  theater,  or 
other  place  of  public  amusement  or  as- 
sembly. The  court  stated  that  "when  the 
third  person  secured  such  permit,  the 
land  now  occupied  by  the  motion  picture 
theater  was  vacant,  and  he  incurred  the 
risk  of  a  subsequent  legitimate  use  of 
such  vacant  lands  by  the  owner  and  the 
consequence  thereof.  He  had  no  legal 
assurance  that  such  use  would  be  limited 
so  that  his  own  occupation  would  not  of- 
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fend  the  ordinance,  and  he  cannot  how 
invoice  the  permit  to  that  end,  for  there- 
by he  would  deprive  the  owner  of  his  full 
property  rights."  This  rule,  if  adhered 
to,  would,  it  would  seem,  result  in  the 
closing  of  a  theater  or  other  place  of 


amusement  were  it  built  adjacent  to  a 
vacant  lot  which  might  later  be  occupied 
by  a  building  within  a  certain  distance 
from  which  a  theater  was  prohibited 
from  being  loeated.  J.  H.  B. 


IOWA  SUPREME  COURT. 

JOHN  W.  WATSON 

V. 

MISSISSIPPI  RIVER  POWER  COMPANY, 
Appt. 

(—  Iowa,  — ,  156  N.  W.  188.) 

Explosives  —  blasting  —  Injury  by  oon- 
cosslon  —  liability. 

1.  A  private  corporation  organized  to 
supply  the  public  with  electricity,  and 
clothed  with  the  power  of  eminent  domain, 
is  liable  for  injuries  to  neighboring  prop- 
erty caused  by  cenenssioD  or  vibration  due 
to  blasting  in  a  navigable  rtream  under  li- 
cense from  the  government,  even  thongh  it 
is  not  negligent  in  the  performance  of  the 
work. 

For  other  cates,  »ee  Blotting,  in  Dig.  J-58 
Jf.  8. 

Master  and  servant  ^  independent  con- 
tractor —  injury  by  blasting. 

2.  One  cannot  avoid  liability  for  injury 
to  neighboring  property  by  the  eoncuscdon 
from  blasting,  by  letting  the  w*rk  to  an 
independent  contractor,  if  the  contract  lcx»- 
templates  blasViag  and  the  iajury  results 
*ven  though  the  work  is  properly  done. 
For  other  cases,  tee  Master  an4  Servanf, 

HI.  h,  in  Dig.  1-5S  y.  B. 
Damages  —  Injury  to  property  by  blast- 
ing —  cost  of  restoration. 

3.  The  measure  of  damages  for  injury  to 
property  by  blasting  is  the  cost  of  restora- 
tion when  that  can  be  done  at  reasonable 
expense,  and  not  the  diminution  in  value 
of  the  property. 

For  other  oiuea,  tee  Damage*,  -IJI.  k,  t,  im 
Dig.  1-52  K.  8. 

(February  »,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Lee  County 

Xote. '•As  to  liability  for  injury  to  per- 
son ar  property  from  concussion  caused  by 
blasting,  see  notes  to  Bessemer  Coal,  Iron 
*  Land  Co.  v.  Doak,  12  L.R.A.(K.S.)  389; 
Hickey  v.  McCabe,  27  L.R.A.(N.S.)  425; 
and  Louden  v.  Cincinnati,  L.R.A.1915E, 
356. 

As  to  liability  of  employer  for  negligence 
of  independent  contractor  In  the  perform- 
ance of  contract  requiring  blasting,  see 
notes  to  Houghton  v.  Loma  Prieta  Lumber 
Co.  14  I..R.A.(N.S.)  914,  and  Hunter  v. 
Southern  R.  Co.  29  L.R.A.(N.S.)  851,  and 
see  later  case,  Salmon  v.,  Kansas  City,  39 
L.Rjk.(N.S.)  328. 
L.R.A.1916D. 


in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injury  to  plaintiff's 
property  by  blasting  alleged  to  have  been 
caused  by  defendant's  wrongful  and  negli- 
gent acts.    Affirmed. 

The  facts  are  sufficiently  stated  in  the 
opinion. 

Messrs.  W.  E.  Blake  and  J.  O.  Boyd, 
for  appellant: 

Negligence  is  an  essential  element  to  re- 
covery. 

Bessemer  Coal,  'Iron  k  Land  Co.  v.  Doak, 
152  AU.  166,  12  L.R.A.(N.S.)  389,  44  So. 
627;  Behner  v.  Atlantic  Dredging  Co.  134 
N.  Y.  158,  17  L.R.A.  220,  30  Am.  St.  Rep. 
649,  31  N.  E.  328;  Booth  v.  Rome,  W.  &  0. 
Terminal  R.  Co.  140  N.  Y.  267,  24  L.R.A. 
105,  37  Am.  St  Rep.  562,,  35  N.  E.  592; 
]aolIand  House  Co.  v.  Baird,  169  N.  Y.  136, 
62  N.  E.  149,  11  Am.  Neg.  Rep.  166;  Page 
V.  Dempsey,  184  N.  Y.  245,  77  N.  E.  9,  20 
Am.  Neg.  Rep.  136;  Central  of  Georgia  R. 
Co.  V.  Bernstein,  113  Ga.  175,  38  S.  E.  394; 
Simon  v.  Henry,  62  N.  J.  L.  486,  41  Atl. 
692]  Mifc'hd'  »;  Pzangi,  110  Mich.  78,  34 
L:R.A.-  162,.  64  An*.  St.  Rep.*389i,  37  "N,  '.V' 
1096;  Slatten  v.  Dcs  K^crnW  Valley"  R;  Ca 
29  Iowa,  149,  4  Am.  Rep.  205;  McMillin  v. 
Staples,  '36  Iowa,  632;  Walker  v.  Chicago, 
R.  I.  *  P.  R.  Co.  71  Iowa,  658,  33  N.  W. 
224;  Ochiltree  v.  Chicago  A  N.  W.  R.  Co. 
93  Iowa,  631,  62  N.  W.  7 ;  Ocheltree  v.  Chi- 
cago &  N.  W.  R.  Co.  96  Iowa,  246,  64  N. 
W.  788;  MacGinnis  v.  Marlborough-Hudson 
Gas  Co.  220  Mass.  575,  L.R.A.1915b,  1080, 
108  N.  E.  364. 

To  subject  a  proprietor  or  owner  to  lia- 
bility for  damages  caused  by  acts  of  an 
independent  contractor,  there  must  be  neg- 
ligence of  such  owner. 

Ho'ghbanks  v.  Boston  Invest.  Co.  92  Iowa, 
26?,  60  N.  W.  640;  Humpton  v.  Unter- 
kircher,  97  Iowa,  609,  66  N.  W.  776,  14  Am. 
Neg.  Cas.  595;  Kelleher  v.  Schmitt  &  H. 
Mfg.  Co.  122  Iowa,  639,  98  N.  W.  482; 
Hoff  V.  Shockley,  122  Iowa,  720,  64  L.R.A. 
538,  101  Am.  St.  Rep.  289,  98  N.  W.  573; 
Teeters  v.  Des  Moines,  —  Iowa,  — ,  154 
N.  W.  317. 

When  the  property  destroyed  or  injured 
is  so  closely  connected  with  the  real  estate 
on  which  it  stands,  or  to  which  it  is  at- 
tached, that  it  has  no  value  separate  and 
independent  of  the  real  estate,  or  the  in- 
jury is  to  the  sofi  itself,  the  measure  of 
damages  is  the  difference  in  value  between 
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the  real  estate  before  the  injury  and  after 
it. 

Rowe  V.  Chicago  4  N.  W.  R.  Co.  102 
Iowa,  290,  71  X.  VV.  409,  3  Am.  Neg.  Rep. 
647;  Koonz  v.  Hempy,  142  Iowa,  337,  120 
N.  W.  978. 

Mr.  Hazcn  I.  Sawyer  also  for  appel- 
lant. 

Messrs.  Hughes  &  McCoid,  for  appel- 
lee: 

The  party  making  use  of  powerful  explo- 
sives will  be  liable  for  the  damage  approx- 
imately and  naturally  resulting  therefrom, 
irrespectively  of  the  question  of  negligence 
or  want  of  skill  in  the  blasting  operations, 
and  especially  so  when  such  blastings  are 
carried  on'  in  a  populous  city  or  near  the 
owner's  property,  and  no  license  is  obtained 
from  the  city  authorities  or  otherwise  to 
80  blast. 

Louden  v.  Cincinnati,  90  Ohio  St.  144, 
L.R.A.1915E,  356,  106  N.  E.  97;  Fitz 
Simons  &  C.  Co.  v.  Braun,  199  111.  390,  59 
L.R.A.  421,  65  N.  E.  249,  13  Am.  Neg.  Rep. 
9;  Toledo  Brewing  4c  Malting  Co.  v.  Bosch, 
41  C.  C.  A.  482,  101  Fed.  630;  Sullivan  v. 
Dunham,  101  N.  Y.  290,  47  L.R.A.  715,  65 
N.  E.  923,  7  Am.  Neg.  Rep.  126;  Hickey  v. 
McCabe,  30  R.  I.  346,  27  L.R.A.(N.S.)  425, 
76  Atl.  404,  19  Ann.  Cas.  783j  Colton  v. 
Onderdonk,  69  Cal.  155,  58  Am.  Rep.  556, 
10  Pac.  395;  17  Am.  &  Eng.  Enc.  Law,  2d 
ed.  909 ;  Lewis,  Em.  Dom,  3d.  ad-.  ^  ^29-; 
.Bjradtord- Glyoerinc;  Cq".*  ?.♦  St.;*^r5;'9  .^To6l-' 
>4  Mfg.'Ci.  6(J  PWt  SUZid,  45'L.A.A.T858, 
•71  'Ai^  S(.  Rep.  740,  54  N.  E.  528,  6  Am. 
Neg.  Rep.  674;  Dill.  Mun.  Corp.  I  729; 
Wheeler  v.  Norton,  92  App.  Div.  368,  86 
N.  Y.  Supp.  1095;  1  Thomp.  Neg.  {  764; 
19  Cyc.  8,  div.  4,  note  35;  Van  Winter  v. 
Henry  County,  61  Iowa,  684,  17  N.  W.  94; 
Edgington  v.  Burlington,  C.  R.'  &  N.  R.  Co. 
116  Iowa,  415,  57  L.R.A.  561,  90  N.  W.  96. 

The  measure '  of  damage  for  injuring  a 
building  by  the  use  of  explosives  near  it 
is  the  cost  of  restoring  it  to  its  former 
condition. 

Fitz  Simons  4  C.  Co.  v.  Braun,  199  111. 
390,  59  L.RJi.  421,  66  N.  E.  249,  13  Am. 
Keg.  Rep.  9;  3  Sutherland,  Damages,  p.  368; 
McMahon  v.  Dubuque,  107  Iowa,  62,  70  Am. 
St.  Rep.  143,  77  N.  W.  517,  6  Am.  Neg. 
Rep.  147. 

Where  a  duty  is  imposed  by  law  or  stat- 
ute, and  where  more  or  less  danger  to 
others  is  necessarily  incident  to  the  per- 
formance of  the  work  let  to  contract,  the 
employer  cannot  shift  it  from  himself  to 
another  so  as  to  avoid  liability  should 
injury  result  to  another  from  such  wrong- 
ful  acts  or  negligence  in  doing  the  work. 

26  Cyc.  1559;  Louden  v.  Cincinnati,  90 
Ohio  St.  144,  L.R.A.1915E,  356,  106  N.  E. 
970;  Allegheny  Coke  Co.  v.  Massey,  163  Ky. 
L.R.A.1916D. 


792,  174  S.  W.  409;  Toledo  Brewing  4 
Malting  Co.  t.  Bosch,  41  C.  C.  A.  4i>2,  101 
Fed.  630;  St.  Paul  Water  Co.  v.  Ware,  16 
Wall.  666-^574,  21  L.  ed.  485-^87;  Fitz 
Simons  4  C.  Co.  v.  Braun,  199  111.  390,  59 
L.R.A.  421,  66  N.  E.  249,  13  Am.  N^.  Rep. 
9;  Sullivan  v.  Dunham,  161  N.  Y.  290,  47 
L.R.A.  716,  76  Am.  St.  Rep.  274,  65  N.  E. 
923,  7  Am.  Neg.  Rep.  126;  Chicago  v.  Mur- 
dock,  212  111.  9,  103  Am.  St.  Rep.  221,  72 
N.  E.  46;  Dill.  Mun.  Corp.  i  792;  Bennett 
V.  Mt.  Vernon,  124  Iowa,  537,  100  N.  W. 
349;  Prowell  v.  Waterloo,  144  Iowa,  .689, 
123  N.  W.  346;  Brous  v.  Wabash  R.  Co.  160 
Iowa,  701,  142  N.  W.  416. 

Wearer,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  is,  and  during  the  time  men- 
tioned in  his  petition  was,  the  owner  of 
two  lots  with  buildings  and  improvements 
thereon  in  the  city  of  Keokuk,  Iowa.  The 
defendant,  having  been  granted  authority 
therefor  by  act  of  Congress,  has  been  en- 
gaged in  constructing  a  dam  across  the 
Mississippi  river  at  that  place  for  the  pur- 
pose of  providing  electric  power  to  be  sold 
to  users  thereof  within  the  area  reached 
or  to  be  reached  by  its  cables  and  supply 
lines.  Among  other' things,  the  plan  of  this 
improvement  contemplated  the  erection  of 
a  power  house  in  connection  with  the  dam 
it  a  ^int  about  1,000  feet  east  of  the  west 
Sanlk/of  the  river  on  which  the  city  is 
built.  It  also  contemplated  the  construc- 
tion of  certain  locks,  spillways,  and  a  canal. 
1^0  do  this  work  according  to  the  plan  re- 
quired the  blasting  and  removal  of  a  very 
large  amount  of  rock  from  its'  natural  bed 
under  the  river,  much  of  it  to  the  depth 
of  26  feet.  The  work  of  this  rock  excava- 
tion was  let  to  a  contractor,  the  Hydraulic 
Engineering  Company,  which  performed  the 
service.  The  work  was  of. such  magnitude 
*•  to  occupy  twp  years  or  more  in  its  com- 
pletion, in  the  course  of  which  heavy  blasts 
were  flred  from  day  to  day.  The  property 
owned  by  plaintiff  is  situated  tipor.  the 
bluff  or  highlands,  one  tract'  being  four 
blocks  and  the  other  fourteen  blocks  w4st 
of  the  river. 

In  his  petition  plaintiff  alleges- that  the 
blasting  by  a  series  of  violent  exploBions 
was  continued  throughout  a  period  of  two 
years  or  more,  and  were  of  such  powerful 
character  that  the  concussion  or  jar  thereof 
broke  the  glass  in  the  windows  of  his  build- 
ings, cracked  the  walls,  loosened  and  in- 
jured the  plastering,  and  otherwise  injured 
those  structures,  and  that  the  damage  suf- 
fered therefrom  was  $3,000.  He  character- 
izes the  acts  of  defendant  as  wrongful  and 
negligent,  and  demands  judgment  for  the 
recovery  of  his  alleged  diamages.    The  de- 
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fendant*8  answer  ia  a  denial  of  all  the 
allegations  of  the  petition. 

The  evidence  introduced  in  the  case  ia 
not  presented  by  the  abstract,  excq>t  by 
way  of  a  brief  general  recital  of  the  matters 
we  hare  -  already  stated,  and  the  further 
statement  that  both  plaintiff  and  defendant 
introduced  evidence  tending  to  support  their 
respective  claims  under  the  issues  made 
by  the  pleadings;  that  there  was  no  proof 
that  rock  or  other  material  were  cast  upon 
pbiintiff's  premises  by  the  blasts;  and  that 
the  injury  complained  of  was  caused  solely 
"from  the  air  eoncussion  or  earth  vibration" 
■et  in  action  by  the  explosion  of  the  blasts. 

The  issues  having  been  submitted  to  a 
jury,  a  verdict  was  returned  for  tiie  plain- 
tiff for  damages  aaseased  at  S600.  A  motion 
by  defendant  to  set  aside  the  verdict  and 
for  new  trial  having  been  overruled,  judg- 
ment wag  entered  for  plaintiff  for  $600-  and 
costs,  and  defendant  appeals. 

I.  The  initial  proposition  by  appellant  is 
that  in  its  charge  submitting  the  case  to 
the  jury  the  court  erred  in.  failing  to  in- 
struct upon  the  law  of  negligenoe  as  ap|»li- 
cable  to  this  controversy.  It  is  said  the 
plaintiff  charged  negligence  in  tlia  blasting, 
that  such  allegation  was  material  to  his 
right  to  recover  damages,  and  without  proof 
of  the  want  of  dua  care  on  defendant's  part 
a  verdict  for  plaintiff  cannot  be  sustained. 

It  is  true  tbo  plaintiff  did  charge'  the 
blasting  was  dene  negligently,  and,  if  we 
are  to  hold  that  a  showing  of  ne^ligenoe 
was  essential  to  his  right  to  recsver,  then 
the  excq^on  is  well  taken,  and  appellant 
is  entitled  to  a  reversal.  But  our  practice 
act  provides  (Code,  i  3639)  that  a  party 
•hall  not  be  required  to  prove  more  than 
is  necessary  to  entitle  him  to  relief  asked 
for,  and  if  in  this  case  plaintiff  was  not 
required  to  allege  negligence  in  order  to 
state  a  cause  of  action,  and  did  allege  facta 
other  than  negUgcnee  upon  which,  if  true, 
he  was  entitled  to  damages,  and  introduced 
evidence  tending  to  support  the  same,  then 
the  failure  to  prove  -  negligence  would  not 
be  fatal  to  his '  right  of  recovery, '  and  the 
failure  of  the  court  to' instruct  upon,  the 
subject  of  negligence  would  not  be  prejudi- 
cial error.  Engle  v.  Chicago,  M.  &  St.  P. 
R.  Co.  77  Iowa,  881,  37  N.  W.  6,  42  N.  W. 
612;  Swiney  v.  American  Exp.  Co.  144  lows, 
348,  115  N.  W.  212,  122  N.  W.  967)  Ware 
Cattle  Co.  V.  Anderson,  107  Iowa,  234,  77 
K.  W.  1026.  In  the  case  at  bar  the  plain- 
tiff alleged  that  the  acts  complained  of 
were  wrongful  as  well  as  negligent,  and 
nndw  the  rule  above  stated  our  inquiry  is 
reduced  to  the  single  question  whether  in- 
juries to  property  caused  solely  by  jar, 
concussion,  or  vibration  of  earth  and  air  pro- 
duced or  set  in  motion  by  blasting  c«Histi- 
L.R.A.1916D. 


tute,  under  the  circumstances  stated,  any 
wrong  for  which  the  law  affords  a  remedy. 

This  question  has  had  the  attention  of 
the  courts  in  several  other  jurisdictions,  but 
thus  far  we  have  had  no  occasion  to  pass 
upon  it  in  the  direct  and  concrete  form 
presented  by  the  record  in  the  present  case. 
An  examination  of  the  precedente  develops 
a  divergence  of  judicial  opinion.  There  is 
a  class  of  cases  which,  according  to  appel- 
lant's contention,  hold  that  without  allega- 
tion and  proof  of  negligence  damages  of  the 
kind  suffered  by  the  appellee  herein .  cannot 
be  recovered,  while  others  adhere  to  the 
doctrine  that  a  showing  of  negligence  is  not 
essential  to  the  liability  of  a  party  who 
uses  the  dangerous  agency  of  powerful  ex- 
plosives in  such  place  or  in  such  manner 
that  the  natural  and  proximate  result  there- 
of is  injury  to  the  person  or  property  of 
another.  Some  of  the  cases  cited  by  appel- 
lant appear  to  go  to  the  full  extent  of 
the  rule  which  appellant  4uks  us  to  approve. 
For  example,  tb«  Alabama  court,  in  Besse- 
mer Coal,  Iron  &  Land  Co.  v.  Doak,  1S2 
Ala.  166,.  12  Ii.R.A.(N.S.)  380,  44  So.  627, 
after  some  diaeussion  of  the  authorities, 
indicates  its  approval  of  the  rule  that  "if 
one,  in  blasting  upon  his  own  lands,  invades 
the  premises  of  hia  neighbor  by  throwing 
stones  and  debris  thereon,  he  is  liable  for 
the  resulting  injury,  but  for  any  othef 
injury,  auch  as  may  result  from  the  mere 
concussion  of  the  atmosphere,  sound,  or 
otherwise,  there  is  no  liability,^  unless  it  is 
shown  that  the  work  was  done  negligently, 
and  that  the.  injury  was  the  result  of  neg- 
ligence, and  not  the  result  of  blasting  ao- 
cording  to  the  usual  methods  and  with 
reasonable  care." 

Sush  seems  also  to  be  the  rule  in  New 
York.  Booth  v.  Rome,.  W.  *  0.  Terminal 
R.  Co.  140  N.  Y.  267,  24  L.R.A.  105,  37 
Amw  St.  Rep,  552.  36  N.  E.  692;  Benner  v. 
Atlantic  Dredging  Co.  134  N.  Y.  166,  17 
L.R.A.  220,  30  Am.  St.  Rep.  640,  31  N.  E. 
32S;  Holland  Houae  Co.  v.  Baird,  160  N.  ¥. 
136,  62  N.  E.  149,  II  Am.  Neg.  Rep.  166; 
FAg»  v.  Dempsey,  184  N.  Y.  2^5,  77  N.  £. 
0,  20  Am.  Neg.  Rep.  186.  The  proposition 
also  finds  some  support  in  Simon  v.  Hanry, 
62  N.  J.  L.  486,  41  AU.  692,  and  in  Mac- 
Ginnis  v.  Marlborough-Hudson  Gas  Co.  220 
Mass.  675,  L.R.A.1916D,  1080,  108  N.  E. 
364.  The  Michigan  case  cited  by  appellant 
(Mitehell  v.  Prange,  110  Mich.  78,  34  L.R.A. 
182,  64  Am.  St,  Rep.  320,  67  N.  W.  1096) 
does  not  appear  to  us  to  be  in  point. 

It  will  be  noted  upon  reading  the  cases 
to  which  we  have  referred  and  others  of 
their  class  that,  with  few  exceptions,  they 
refer  either  to  the  effect  of  the  use  of 
explosives  under  the  authority  of  or  con- 
tract with  the  general  government,  or  in 
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the  construction  of  railways  or  canals  by 
corporations  endowed  by  the  state  with  the 
power  of  eminent  domain,  or  in  excavating 
streets  or  highways  under  the  authority  of 
the  state  or  local  municipality,  and,  with- 
out conceding  what  is  claimed  by  way  of 
exemption  from  liability,  even  in  such  cases 
it  may  well  be  admitted  that  the  effect  of 
such  circumstances  is  a  question  upon  which 
there  is  room  for  plausible  argument  in 
support  of  the  theory.  The  appellant  here- 
in, though  clothed  with  license  or  consent 
from  the  Federal  government  to  dam  the 
Mississippi  river,  a  navigable  stream,  is  not 
in  position  to  claim  the  immunities,  if  any, 
of  a  government  contractor,  and,  although 
it  proposes  to  supply  electricity  to  the  pub- 
lic within  the  territory  which  its  lines  may 
cover,  it  is  to  all  Intents  and  purposes, 
a  strictly  private  enterprise  for  private  prof- 
it, and,  even  though  it  be  clothed  with  power 
of  eminent  domain,  it  does  not  include 
authority  to  take  or  to  destroy  private 
property  without  compensation. 

That  what  we  may  call  the  New  York 
rule  is  not  in  harmony  with  the  greater 
weight  of  authority  is,  we  think,  clearly 
demonstrable.  The  following  are  illustra- 
tive cases; 

In  a  recent  Ohio  case  the  city  of  Cin- 
cinnati had  let  a  contract  to  excavate  a 
tunnel  under  its  streets  for  use  in  supply- 
ing the  city  with  water.  A  lot  owner 
brought  action  against  the  city  and  the 
contractor,  alleging  that  in  doing  the  work 
high-power  explosives  were  employed,  with 
the  result  that  the  concussions  and  vibra- 
tions BO  produced  injured  and  destroyed 
plaintiff's  property.  No  negligence  was  al- 
leged, and  the  defendants  demurred  to  the 
petition.  The  trial  court  sustained  the  de- 
murrer, but  on  appeal  to  the  mlpreme  court 
the  ruling  was  reversed.  The  court  states 
the  question  to  be  whether  Ue  owner  of 
property  may  make  use  of  powerful  explo- 
sives on  his  own  pronises  in  the  accomplish- 
ment of  a  lawful  purpose,  provided  he  uses 
due  care,  notwithstanding  the  necessary  or 
natural  or  probable  result  thereof  is  to  in- 
jure or  destroy  adjacoit  property.  This, 
it  will  be  seen,  is  precisely  the  proposition 
we  have  now  before  us.  In  sustaining  the 
right  of  action  the  court  says:  "There  are, 
of  course,  two  very  important  considera- 
tions to  be  kept  in  mind  in  the  disposition 
of  a  question  of  this  character:  Fint,  to 
give  to  the  owner  the  largest  liberty  pos- 
sible in  the  use,  occupation,  and  improve- 
ment of  hie  own  property  consistent  with 
the  rights  of  others  and  the  right  to  employ 
modern  methods  and  machinery  in  accom- 
plishing the  improvements  desired;  second, 
that  one  may  not  use  his  own  property  to 
the  injury  of  any  legal  right  of  another. 
L.R.A.1916D. 


This  maxim  of  the  common  law,  'Sic  utere 
tuo  ut  alien  um  non  leedas,'  is  so  well  estab- 
lished and  BO  universally  recognisKd  that 
it  needs  neither  argument  nor  citation  of 
authority  in  its  support.  But  it  must  be 
conceded  that  this  is  no  longer  the  law 
if  the  owner  of  a  lot  may  employ  such 
means  in  the  improvement  of  -  hie  property 
as  will  naturally  and  neoessarily  result  in 
the  destruction  of  adjoining  property.  .  .  . 
If  the  means  employed  will,  in  the  Tery 
nature  of  things,  injure  and  destroy  his 
neighbor's  property,  notwithstanding  the 
highest  possible  care  is  used  in  the  han- 
dling of  the  destructive  agency,  the  result 
to  the  adjoining  property  is  just  as  dis- 
astrous as  if  n^ligenee  had  intervened.  If 
one  may  knowingly  destroy  his  neighbor'^ 
property  in  the  improvement  of  his  own,  it 
is  little  consolation  to  Ute  neightmr  to  know 
that  his  property  was  destroyed  with  due 
care  and  in  a  scientific  manner."  Louden  ▼. 
Cincinnati,  90  Ohio  St.  144,  L.R.A.191SE, 
356,  106  N.  E.  970. 

In  a  very  siailar  case  in  IIllBois,  where 
the  use  of  dynamite  in  constructing  a  tunnel 
caused  vibrations  and  jsors  from  which  the 
plaintiff's  building  was  injured,  the  court 
distinctly  deelines  to  follow  the  New  York 
rule,  and  adopts  the  rule  of  the  Ohio  eases. 
Fitz  Simons  &  C.  Co.  t.  Braun,  190  111.  890, 
59  L.RJ^.  421,  «5  N.  U.  249,  13  Am.  Neg. 
Rep.  9.  To  tiie  same  effect,  see  Colton  ▼. 
Onderdonk,  69  Cal.  IK,  68  Am.  Rep.  666, 
10  Pac  396;  Hiokey  v.  McCabe,  30  R.  L 
846,  27  LuR.A.(N.6.)  425,  75  Atl.  404,  10 
Ann.  Cas.  783 ;  Carman  v.  Bteub«ivill«  &  I. 
R.  Co.  4  Ohio  St.  390;  Gosaett  v.  Southern 
R.  Co.  116  Tenn.  376,  1  L.R.A.(N.S.)  97, 
112  Am.  St.  Rep.  846,  80  S.  W.  737;  Chicago 
V.  Murdoek,  212  ni.  9,  103  Am.  St.  Rep. 
221,  72  N.  B.  46;  Loogtin  v.  Persell,  30 
Mont.  306,  65  L.R.A.  665,  104  Am.  St.  Rep. 
723,  76  Pac.  609,  2  Ann.  Cas.  198,  16  Am. 
Neg.  Rep.  118;  Bradford  Glycerine  Co.  ▼. 
St.  Mary's  Wool«n  Mfg.  Co.  60  Ohio  St 
560.  45  L.R.A.  668,  71  Am.  St.  Rep.  740, 
64  N.  E.  528,  6  Am.  Neg.  Rep.  674;  Tiffin 
V.  MeCormack,  34  (^io  St.  638,  32  Am.  Rep. 
408,  2  Mor.  Min.  Rep.  194;  Cahill  v.  Ea*(- 
man,  18  Minn.  324,  10  Am.  Rep.  184,  CTil. 
292. 

The  rule  as  deduced  by  Thompson  in  his 
work  on  Negligence,  |  764,  is  stated  to  be 
that  recovery  may  be  had  for  injuries  done 
by  blasting:  (1)  Where  dirt  and  stones  are 
thrown  by  the  blast  upon  the  property, 
irrespective  of  the  question  of  n^ligenee; 
(2)  where  the  work  of  blasting  is  done  in 
a  situation  where  it  is  necessarily  danger- 
ous to  persons  or  property,  whether  thie 
injury  proceeds  from  the  impact  of  rocks 
thrown  or  from  atmospheric  concussion,  ir- 
respective of  the  care  or  skill  used;    (3)  in 
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all  other  cases  liability  will  attach  to  the  i 
person  or  corporation  carrying  on  the  dan-  j 
gerons  employment  where  the  work  has  been 
negligently  done.  Even  the  court  of  New 
York  has  said  it  is  "an  elementary  prin- 
ciple in  reference  to  private  rights  that 
every  individual  is  entitled  to  the  undis- 
turbed possesaion  and  lawful  enjoyment  of 
his  own  property.  The  mode  of  enjoyment 
is  necessarily  limited  by  the  rights  of  oth- 
ers." This  rule  the  court  applied  to  a 
recovery  of  damages  for  Injuries  resulting 
from  blasting  done  in  the  construction  of 
a  canal.  Hay  v.  Cohoes  Co.  2  N.  Y.  169,  81 
Am.  Dec.  270.  In  so  doing  the  court  says: 
"The  use  of  land  by  the  proprietor  is  not 
.  .  .  an  absolute  right,  but  qualified 
and  limited  by  the  higher  right  of  others 
to  the  lawful  possession  of  their  property. 
To  this  possession  the  law  prohibits  all 
direct  injury,  without  regard  to  its  extent 
or  the  motives  of  the  aggressor.  A  man 
may  prosecute  such  business  as  he  chooses 
upon  his  premises,  but  he  cannot  erect  a 
nuisance  to  the  annoyance  of  the  adjoining 
proprietor,  even  for  the  purpose  of  a  law- 
ful trade.  ...  He  may  excavate  a  ca- 
nal, but  he  cannot  cast  the  dirt  or  stones 
upon  the  land  of  his  neighbor,  either  by 
human  agency  or  the  force  of  gunpowder. 
If  he  cannot  construct  the  work  without 
the  adoption  of  such  means,  he  must  aban- 
don that  mode  of  using  his  property,  or  be 
held  responsible  for  all  damages  resulting 
therefrom." 

He  will  not  be  allowed  to  accomplish  a 
legal  object  by  Unlawful  means. 

Tlie  same  court  has  distinctly  and  repeat- 
edly held  that  one  who  by  blasting  casts 
rock  or  other  substances  upon  the  property 
of  another  is  liable  for  the  injury  so  done 
without  regard  to  the  question  of  negligence, 
and  that  the  plea  that  blasting  is  a  neces- 
sary operation,  or  that  the  work  is  being 
done  under  contract  with  the  state,  Is  no 
defense.  Sullivan  v.  Dunham,  181  N.  Y. 
290,  47  L.R.A.  716,  76  Am.  St.  Rep.  274, 
55  X.  E.  923,  7  Am.  Neg.  Rep.  126;  St. 
Peter  v.  Denison,  68  N.  Y.  416,  17  Am.  Rep. 
258.  Tliese  decisions  that  court  has  often 
reaffirmed,  and  still  declares  its  adherence 
thereto,  but  seeks  to  distinguish  them  from 
the  line  of  its  other  decisions  above  cited, 
by  pointing  out  that  in  the  Cohoes  Case  and 
in  others  following  it  the  injury  was  done 
by  casting  debris  upon  the  plaintififs  prem- 
ises, while  in  cases  of  the  kind  we  have 
now  before  us  the  injury  complained  of 
results  from  concussion  of  the  atmosphere 
or  from  vibrations  of  the  earth.  The  former, 
it  is  said,  constitutes  a  physical  invasion, 
a  trespass,  upon  the  plaintiff's  property, 
while  the  latter  does  not.  The  deduc- 
tion is  neither  obvious  nor  convincing.  Phys- ' 
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ical  invasion  of'  the  property  of  another 
dc-es  not  necessarily  imply  an  actual  br«;aic- 
ing  or  entering  of  the  plaintiff's  close  by 
the  wrongdoer  in  person,  or  casting  upon 
his  premises  any  particular  kind  of  missile 
or  other  particular  thing  or  substance.  The 
employment  of  foi*e  of  any  kind  which, 
when  so  put  in  operation,  extends  its  energy 
into  the  premises  of  another  to  their  mate- 
rial injury,  and  renders  them  uninhabitable, 
is  as  much  a  physical  invasion  as  if  the 
wrongdoer  had  entered  thereon  in  person 
and  by  overpowering  strength  had  cast  the 
owner  into  the  street.  If,  for  example,  a 
person  interests  himself  in  solar  phenom- 
ena, and,  while  experimenting  with  a  power- 
ful sunglass,  he  accidentally  focuses  the 
instrument  upon  some  inflammable  material 
on  the  lot  of  his  next-door  neighbor,  starting 
a  blaze  which  results  in  injury  and  loss 
to  the  latter,  can  it  be  said  there  was  no 
trespass,  no  actual  invasion  of  the  neigh- 
bor's premises?  Or  suppose  one  owning 
land  bordering  upon  a  small  lake  or  pond 
finds  that  some  desired  improvement  re- 
quires the  blasting  or  cutting  down  of  a 
rock  bluff  standing  at  the  edge  of  the  water. 
To  accomplish  this  he  places  a  powerful 
blast,  fires  it,  and  casts  snch  i.  body  'of 
material  into  the  pond  as  to  create  a  mini- 
ature tidal  wave,  which,  rolling  across  to 
the  other  side,  does  material  injury  to  the 
property  of  another  ripari&n  owner.  Is 
there  no  trespass  or  physical  invasion  of 
the  neighbor's  premises?  It  has  often  hccn 
held  that  the  casting  or  discharge' of  noxious 
vapors  or  gases  into  the  air  which,  spread- 
ing abroad,  invade  the  home  or  place  of 
business  of  another,  constitutes  an  actual 
wrong.  In  a  legal  sense  how  does  an  injury 
inflicted  by  the  act  of  one  Who  casts  a  rock 
against  his  neighbor's  house,  or  destroys 
his  property  by  turning  loose  the  ungoverned 
energy  of  water  in  motion,  differ  from  an 
injury  caused  by  one  who  voluntarily  im- 
parts destructive  force  and  energy  to  the 
air,  or  who  by  the  use  of  the  almost  limit- 
less powers  of  modem  explosives  creates  a 
little  ea^hquake?  On  this  subject  the 
Rhode  Island  court  says:  "An  act  which 
in  many  caseft  is  in  itself  lawful  becomes 
unlawful  when  by  it  damage  has  accrued 
to  the  property  of'  another.  And  it  would 
make  no  material  difference  whether  that 
damage,  resulting  proximately  and  natural- 
ly from  the  act  of  blasting  by  the  defend- 
ant, was  caused  by  rocks  thrown  against 
[plaintiff's]  dwelling  house  or  a  concussion 
of  the  air  around  it.  .  .  .  In  such  case 
one  who  thus  causes  dangerous  forces  to 
pass  through  another's  property  should  be 
held  liable  for  the  damage  directly  result- 
ing therefrom.  And  there  is  no  more  rea- 
son for  requiring  that  negligence  be  shown 
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in  the  one  case  than  in  the  other."  Hickey 
V.  McCabe,  30  R.  I.  346,  27  LJl.A.(N.S.)  425, 
75  Atl.  404,  10  Ann.  Cas.  783. 

Speaking  of  the  attempted  distinction  to 
which  we  have  referred,  the  court  in  Lou- 
dea.  T.  Cincinnati,  supra,  says:  "We  are 
unable  to  distinguish  between  a  case  where 
a  fragment  of  rock  or  a  portion  of  the 
soil  is  thrown  onto  an  adjoining  property, 
and  a  case  where  the  force  of  an  explosion 
is  transmitted  through  the  soil  and  sub- 
stratum, jarring,  cracking,  and  breaking  it, 
destroying  the  .  .  .  foundation  of  the 
building,  and  wrecking  the  building  .  ,  , 
by  a  concussion  of  air  around  it,  thereby 
doing  far  more  injury  than  a  fragment  of 
rock  could  do.  It  is  a  distinction  without 
a  difference.  If  this  terrific  force  may  be 
set  in  motion  by  the  owner  of  one  parcel 
of  ground,  with  full  knowledge  upon  his 
part  that  such  force  will  invade,  damage, 
and  destroy  the  property  of  the  adjoining 
proprietor,  what  difference  does  it  make  how 
this  force  accomplishes  the  result  that,  in 
the  very  nature  of  things,  must  have  been 
anticipated  t  Is  not  a  concussion  of  the  air, 
and  jarring,  breaking,  and  cracking  the 
ground  with  such  force  as  to  wreck  .the 
buildings  thereon,  as  much  an  invasion  of 
the  rights  of  the  owner  as  the  hurling  of  a 
missile  thereon  t  If  there  is  any  difference 
whatever,  it  is  purely  technical,  and  ought 
to  find  no  favor  with  the  courts.  Certainly 
the  application  of  a  force  sufficient  to  crack 
the  surface  of  the  land,  ...  to  destroy 
the  foundations  of  buildings,  to  break  win- 
dows, and  throw  down  chimneys  is  a  direct 
invasion  of  property  rights." 

Likewise  in  the  cited  Illinois  case,  Fitz 
Simons  &  C.  Co.  v.  Braun,  199  111.  390,  59 
L.R.A.  421,  65  N.  E.  249,  13  Am.  Neg.  Rep. 
9,  the  court,  referring  to  another  case,  said : 
"It  is  true  that  in  that  case  there  was  an 
actual  invasion  of  the  property;  .  .  . 
but  liability  .  .  .  caused  by  actual  inva- 
sion of  the  property,  or  by  the  concussion 
or  vibration  of  the  earth  or  air,  is  within 
the  doctrine  there  announced.  If  one  who, 
for  his  own  purposes  and  profit,  undertakes 
to  perform  a  work  by  means  of  explosives 
inherently  dangerous  to  the  property  of  an- 
other, should  be  held  liable  for  an  injury 
occasioned  by  any  substance  cast  by  tt\e 
explosives  on  the  property  of  such  other,  it 
is  only  by  the  merest  subtility  of  reason- 
ing he  should  be  held  not  liable  to  respond 
for  equal  or  greater  damage  caused  by  the 
concussion  of  the  air  or  of  the  earth." 

The  rule  thus  affirmed  seems  to  be  the 
rule  of  reason,  and  to  have  the  support  of 
the  better  considered  precedents. 

The  consideration  urged  upon  us  in  oral 
argument,  that  appellant  is  engaged  in  the 
construction  of  a  great  work  of  general  util- 
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ity  and  that  the  laws  should -be  liberally 
construed  to  promote  its  purpose,  is  not 
without  weight,  where  it  can  be  indulged 
without  sacrifice  of  principle.  But,  impor- 
tant as  it  may  be  that  business  progress 
and  development  shall  not  be  fettered  by 
over-technical  interpretation  of  the  laws  af- 
fecting them,  it  is,  to  say  the  least,  of  equal 
importance  that  the  courts  maintain  unim- 
paired all  our  constitutional  and  legal  guar- 
anties of  personal  and  property  rights.  The 
individual  citizen  may  be  deprived  of  his 
home  or  other  property  by  the  proper  exer- 
cise of  the  power  of  eminent  domain,  but  it 
ought  not  to  be  said  it  can  be  lawfully  de- 
stroyed without  compensation,  in  the  inter- 
est of  a  mere  business  enterprise,  simply 
because  such  enterprise  is  of  great  magni- 
tude and  general  public  interest. 

The  Iowa  cases  cited  by  appellant  are 
not  out  of  harmony  with  the  views  here 
expressed.  Slatten  v.  Des  Moines  Valley 
R.  Co.  29  Iowa,  149,  4  Am.  Rep.  205,  quoted 
from  by  counsel,  is  not  at  all  in  point.  The 
act  there  complained  of  involved  no  invasion 
of  or  physical  injury  to  the  plaintiff's  prop- 
erty. Tlie  defendant,  acting  under  grant 
of  authority  from  the  city,  had  constructed 
a  bridge  across  the  Des  Moines  river,  and 
in  building  the  necessary  approach  had 
raised  the  grade  of  the  street  in  front  of 
plaintiff's  hotel,  and  for  this  he  sought  to 
recover  damages.  Under  the  statute  as  it 
then  stood  it  was .  held  that  no  recovery 
could  be  had  except  upon  allegatioi.  and 
proof  that  the  authority  given  to  construct 
the  bridge  and  approach  had  been  exercised 
in  a  negligent  or  improper  manner.  The 
mere  statement  of  the  facts  makes  clear 
the  inapplicability  of  the  precedent  to  the 
question  before  us.  Had  tiie  defendant  in 
that  case  made  use  of  some  high  explosive 
in  the  course  of  its  work,  and  by  the  jar 
or  concussion  so  produced  shattered  the 
walls,  windows,  and  foundations  of  plain- 
tiff's hotel,  a  very  different  proposition 
would  have  been  presented  to  the  court, 
and  we  may  well  assume  that  recovery  of 
damages  would  not  have  been  denied.  Equal- 
ly foreign  to  the  discussion  is  Walker  v. 
Chicago,  R.  I.  i  P.  R.  Co.  71  Iowa,  658, 
33  N.  W.  224.  There  the  defendant,  as  a 
common  carrier,  was  transporting  a  ship- 
ment of  giant  powder,  which  exploded,  do- 
ing injury  to  plaintiff's  property  in  that 
vicinity,  and  it  was  held  that  defendant 
could  be  made  liable  only  upon  a  showing 
of  negligence  on  its  part.  The  defendant, 
as  a  common  carrier,  was  acting  in  the 
line  of  its  public  duty  in  receiving  and 
transporting  the  car  with  its  load,  and  if, 
in  so  doing,  it  exercised  all  the  care  rea- 
sonably required  under  the  circumstances, 
it  was  not  liable  for  the  results  of  an  ex- 
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ploaion  not  intentionally  occasioned  and  oc- 
curring without  its  agency  or  its  fault.  The 
otlier  precedents  cited  from  our  decisions 
are  all  of  the  same  general  character.  None 
of  them  announce  a  rule  or  principle  affect- 
ing the  soundness  or  propriety  of  the  rulings 
or  judgment  from  which  this  appeal  has 
been  taken.  The  nearest  in  point  perhaps 
are  cases  like  Ochiltree  t.  Chicago  &  N.  W. 
R.  Co.  93  Iowa,  631,  62  N.  VV.  7,  and  others 
of  that  nature,  where  the  wrong  charged 
was  the  sounding  of  a  steam  whistle  or  the 
operation  of  a  gasolene  engine  near  the  high- 
way and  the  consequent  frightening  of 
teams.  The  obvious  difference  between  these 
cases  and  the  one  at  bar  is  in  the  fact  that 
use  of  high  explosives  is  inherently  danger- 
ous, and,  when  used  in  quantities  sufficient 
to  create  violent  disturbance  of  the  earth 
and  air,  injury  naturally  results,  or  may 
reasonably  be  anticipated,  to  property  with- 
in the  area  of  such  disturbance,  without 
regard  to  the  care  exercised  in  doing  the 
work  or  in  guarding  against  its  destructive 
effects;  while  with  the  exercise  of  doe  care 
in  operating  an  engine  or  blowii^^  a  whistle, 
with  like  measure  of  care  on  the  part  of 
drivers,  little,  if  any,  danger  is  to  be  antic- 
ipated from  the  frightening  of  teams.  The 
trial  court  did  not  err  in  failing  to  charge 
the  jury  that  proof  of  negligence  was  neces- 
sary to  plaintiff's  recovery. 

II.  It  is  conceded  that  the  work  of  mak- 
ing the  rock  excavation  and  the  blasting 
incident  thereto  were  done  by  a  contractor 
to  whom  the  job  had  been  let  by  the  appel- 
lant, and  this,  counsel  mrgue,  brings  the 
case  within  the  rule  which  exempts  the 
owner  from  liability  for  the  act  or  fault 
of  Ml  independent  contractor.  The  rule 
thus  invoked  is  of  undoubted  soundness  as 
related  to  a  proper  case  involving  consid- 
eration of  the  law  of  negligence;  but  hold- 
ing, as  we  do,  that  defendant's  liability 
is  not  bottomed  upon  a  charge  of  negligence 
in  the  ordinary  sense  of  that  word,  the  fact 
that  the  work  was  let  to  and  done  by  a 
contrKetor  is  not  a  matter  of  decisive  sig- 
nificance. That  the  work  let  to  the  con- 
tractor contemplated  that  it  should  be  done 
by  blasting  is  not  disputed,  and  the  whole 
defense  and  the  argument  in  support  thereof 
assume  the  necessity  and  propriety  of  the 
employment  of  explosives  in  such  construc- 
tion. The  work  being  intrinsically  danger- 
ous, and,  even  when  properly  done,  liable 
to  be  attended  with  injurious,  if  not  de- 
structive, results  to  buildings  and  property 
in  the  city  in  the  immediate  neighborhood 
of  which  the  blasting  was  to  be  done,  de- 
fendant could  not  relieve  itself  from  lia- 
bility by  delegating  the  work  to  a  contractor. 
Prowell  V.  Waterloo,  144  Iowa,  680,  123  N. 
W.  346.  It  is  nowhere  suggested  or  shown 
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that  the  contractors  did  other  than  the 
very  thing  they  were  employed  and  expected 
to  do,  and  for  any  actionable  injury  result- 
ing therefrom  under  such  circumstances  the 
owner  is  always  liable.  Chicago  v.  Robbins, 
2  Black,  428,  17  L.  ed.  304;  Robbins  v. 
Chicago,  4  WaU.  67B,  18  L.  ed.  432;  St. 
Paul  Water  Co.  v.  Ware,  16  WaU.  566,  21 
L.  ed.  48S.  In  the  last-mentioned  case  the 
court  says:  "If  the  contractor  does  the 
thing  which  he  is  employed  to  do,  the  em- 
ployer is  as  responsible  for  the  thing  as 
if  he  had  done  it  himself,  but  if  the  act 
which  is  the  subject  of  complaint  is  purely 
collateral  to  the  matter  contracted  to  be 
done,  and  arises  indirectly  in  the  course 
of  the"  employment,  "the  employer  is  not 
liable  because  he  never  authorized  the  work 
to  be  done." 

Again  in  the  same  case  it  is  said  that 
where  the  "injury  results  .  .  .  from  the 
acts  which  the  contractor  agreed  and  was 
authorised  to  do,  the  person  who  employs 
the  contractor  and  authorizes  him  to  do. 
those  acta  is  equally  liable  to  the  injured 
party." 

Indeed,  it  would  be  a  singular  perversion 
of  justice  for  the  court  to  say  that  where 
an  act,  if  done  by  the  owner  himself,  renders 
him  liable  to  a  person  thereby  injured,  \Vith- 
out  regard  to  any  question  of  negligence,  he 
may  escape  such  consequences  by  the  simple 
expedient  of  employing  a  contractor  to  do  it 
for  him.  Dealing  with  a  case  where  a  con- 
tractor, in  doing  a  public  work  for  a  city, 
necessarily  used  explosives,  exercising  there- 
in all  reasonable  care,  the  city  was  held 
liable  for  the  resulting  injury  to  adjacent 
property.  Joliet  v.  Harwood,  86  111.  110, 
20  Am.  Rep.  17.  In  disposing  of  the  ques- 
tion the  court  says:  "The  work  which  the 
contractor  was  required  by  the  city  to  do 
was  intrinsically  dangerous,  however  care- 
fully or  skilfully  done.  The  right  of  recov- 
ery .  .  .  does  not '  rest  upon  a  charge 
of  negligence  on  the  part  of  the  contractor; 
it  rests  upon  the  fact  that  the  city  caused 
work  to  be  done  which  was  intrinsically 
dangerous,^ — the  natural  (though  not  the 
necessary)  consequence  of  which  was  the 
injury  to  plaintiff's  property." 

The  same  rule  was  applied  in  Fitz  Simons 
&  C.  Co.  V.  Braun,  109  III.  390,  59  L.R.A. 
421,  6S  N.  E.  240,  13  Am.  Neg.  Rep.  9; 
Louden  v.  Cincinnati,  90  Ohio  St.  144, 
L.R.A.1915E,  356,  106  N.  E.  970;  Hawver 
V.  Whalen,  49  Ohio  St.  69,  14  L.R.A.  828, 
29  N.  E.  1049;  Southern  Ohio  R.  Co.  v. 
Morey,  47  Ohio  St.  207,  7  1..R.A.  701,  24 
N.  E.  269;  Hughes  v.  Cincinnati  A  S.  R.  Co. 
39  Ohio  St.  476.  The  true  rule  is  well 
stated  in  the  last-cited  case  as  follows: 
"The  employer  cannot  relieve  himself  from 
liability  by  contracting  with  others  for  the 
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performance  of  work,  where  the  necessary 
or  probable  effect  of  the  performance  of  the 
work   would   injure  third   persons." 

The  trial  court  correctly  held  that  the 
rule  exempting  an  owner  from  liability  for 
the  negligence  of  an  independent  contractor 
is  not  applicable  to  the  instant  case. 

III.  The  court  instructed  the  jury  that, 
if  found  entitled  to  recover,  the  plaintiff's 
measure  of  damages  was  the  reasonable  cost 
of  restoring  the  injured  buildings  to  the 
condition  they  were  in  immediately  before 
the  injury  thereto.  This  is  said  to  be  an 
Incorrect  statement,  and  that  the  true  meas- 
ure is  the  difference  between  the  fair  value 
of  the  property  immediately  before  and  im- 
mediately after  such  injury.  The  measure 
of  damage  for  injury  to  real  property  is  not 
invariable,  and  there  may  be  circumstancea 
under  which  either  of  the  rules  stated  wonld 
be  applicable.  The  rule  stated  by  appellant 
is  more  often  applied  where  the  damage  is 
permanent,  or  cannot  well  be  expressed  in 
specific  items  of  injury  capable  of  easy  re- 
pair or  remedy,  but  does  affect  in  some  sub- 
stantial degree  the  value  of  the  entire  prop- 
erty aa  a  unit.     But  where  the  injury  is 


susceptible  of  remedy  at  moderate  expense, 
and  the  cost  of  restoring  it  may  be  shown 
with  reasonable  certainty,  the  rule  given  the 
jury  by  the  trial  court  is  entirely  proper. 
Shrieve  v.  Stokes,  8  B.  Mon.  453,  48  Am. 
Dec.  401;  Fitz  Simons  ft  C.  Co.  v.  Braun, 
19»  111.  390,  59  L.R.A.  421,  05  N.  E.  249, 
13  Am.  Neg.  Rep.  9;  Graessle  v.  Carpenter, 
70  Iowa,  166,  30  N.  E.  392;  McMahon  v. 
Dubuque,  107  Iowa,  63,  70  Am.  St.  Rep. 
143,  77  N.  W.  517,  6  Ara.  Neg.   Rep.   147. 

IV.  Exceptions  to  the  court's  instructions 
are  based  principally  upon  appellant's  the- 
ory that  its  liability,  if  any,  is  for  negli- 
gence, and  upon  the  idea  that  the  rule  «• 
to  negligence  of  independent  contractors  is 
applicable  to  this  case.  The  court  has  al- 
ready passed  upon  those  propositions  ad- 
versely to  the  position  of  appellant,  and 
they  need  not  be  further  considered. 

There  is  no  error  shown  calling  for  a 
reversal  of  the  judgment  appealed  from, 
and  it  is  affirmed. 

Evans,  Ch.  J.,  and  Deemer  and  Pres- 
ton, JJ.,  concur. 
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MENGEL  BOX  COMPANY,  Appt., 

v. 

ANDREW  M.  SEA,  Tax   Receiver  of  the 

City  of  Louisville. 

(167  Ky.  103,  180  S.  W.  347.). 

Tax  —  exemption  —  addition  to  plant. 

The  addition  of  a  plant  for  making  paper 
boxes  to  one  in  which  wooden  ones  have 
been  manufactured  is  not  within  the  opera- 
tion of  a  tax  exemption  of  any  manufac- 
turing establishment  which  shall  be  per- 
manently located  and  operated  within  the 
city. 
For  other  cases,  see  Taxes,  I.  f,  2,  in  Dig. 

l-5i  iV.  8.         ' 

(December  8,  1S15.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Chancery  Branch,  First  Division, 
of  the  Circuit  Court  for  Jefferson  County, 
in  defendant's  favor  in  an  action  brought 
to  enjoin  defendant  from  enforcing  the  col- 
lection of  a  tax  bill.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Humphrey,  Middleton,  Se 
Humphrey,  for  appellant: 

The   question    of   the   ownership    of   the 

Note.  ^  As    to    extension    of    exemption 
from  taxation  to  addition  to,  or  enlargement 
of,  manufacturing  plant,  see  annotation  fol- 
lowing this  case,  post,  112. 
L.R.A.1916D. 


new  husinesa  is  unimportant.    The  real  test 
is  whether  the  business  itself  is  new. 

Mengel  Box  Co.  v.  Louisville,  117  Ky.  735, 
79  S.  W.  266;  Continental  Tohaooo  Co^v. 
LouUville,  123  Ky.  173,  94  S.  W.  11 ;  Jones 
Bros.  V.  Louisville,  142  Ky.  769,  136  S.  W. 
301 ;  Victor  Cotton  Oil  Co.  v.  Louisville, 
149  Ky.  149,  148  S.  W.  10;  Louisville  v. 
New  York  Baking  Co.  151  Ky.  758,  162 
S.  W.  880;  B.  F.  MeCormiek  Lumber  Co.  v. 
Winchester,  156  Ky.  494,  159  S.  W.  997; 
Louisville  &  N.  R.  Co.  v.  Louisville,  143 
Ky.  258,  136  S.  W.  611. 

Messrs.  George  Cttrr  Xabb  and  Peadle- 
ton  Beckley,  for  appellee: 

'  A  manufacturing  establishment  contem- 
plates more  than  a  new  factory,  even  though, 
an  entirely  different  product  is  maitufao- 
tured. 

Jones  Bros.  v.  Louisville,  142  Ky.  750, 
135  S.   W.  301. 

The  making  of  paper  boxes  Is  simply  an- 
enlargement  of  the  old  business,  sdopting 
new  processes  to  keep  abreast  of  th«  times, 
una  plaintiff  is  not  entitled  to  exemption. 

Louisville  &  N.  R.  Co.  v.  Ix>ui8vill«,  143 
Ky.  258,  1.36  S.  W.  611;  Jones  Bros.  v. 
Louisville,  142  Ky.  759,  136  S.  W.  801; 
Louisville  v.  New  York  Baking  Co.  161  Ky. 
758,  152  S.  W.  980;  B.  F.  McCormick  Luin- 
ber  Co.  v.  Winchester,  15S  Ky.  494,  160 
S.  W.  997.   . 

Exemptions  must  be  strictly  construed. 

Mlddlesboro  v.  New  South  Bi;ewing  &  Ice 
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Co.  108  Ky.  351,  66  S.  W.  427;  Yazoo  & 
M.  Valley  R.  Co.  v.  Thomas,  132  U.  S.  17i, 
33  L.  ed.  302,  10  Sup.  Ct.  Sep.  68;  Fred- 
erick Electric  Light  &  P.  Co.  y.  Frederick 
City,  8-1  Md.  509,  36  L.R.A.  130,  30  Atl. 
362. 

Hurt,  J.,  delivered  t%e  opinion  of  the 
court: 

This  is  an  action  by  the  appellant  against 
the  tax  receiver  of  the  city  of  Louisville, 
to  enjoin  the  collection  from  it  of  the  taxes 
levied  by  the  city  upon  a  portion  of  the  real 
estate  and  personal  property  owned  and 
used  by  it  in  the  establishment  conducted 
by  it  for  the  manufacturing  of  boxes,  the 
portion  of  the  property  which  it  seeks  to 
have  declared  exempt  from  taxation  being 
that  portion  used  by  it  in  the  manufactur- 
ing of  paper  boxes,  the  petition  and  amended 
petition,  in  substance,  alleging  that  the  ap- 
pellant had  been  engaged  for  several  years, 
previous  to  April,  1913,  in  mannfaeturing 
wooden  boxes,  and  that  the  real  estate 
owned  and  used  by  it  in  the  manufacturing 
of  wooden  boxes  had  at  some  time  previous 
to  April,  1913,  enjoyed  an  exemption  from 
taxation  for  city  purposes  for  five  years, 
under  and  by  virtue  of  the  ordinance  of 
the  city  upon  that  subject,  that  proposing 
to  add  the  business  of  manufacturing  paper 
boxes  to  its  operations,  it  had  erected  a 
building  in  addition  to  the  one  used  by  it 
in  manufacturing  wooden  boxes,  upon  the 
•ame  lot  which  it  used  in  manufacturing 
wooden  boxes,  and  installed  in  it  the  ma- 
ehinery  necessary  for  the  making  of  paper 
boxes,  and  commeaeed  to  maki  paper  boxes 
in  April,  1913;  that  it  had  not  theretofore 
engaged  in  making  paper  boxes,  arrd  that 
BO  one  in  the  city  had  theretofore  manu- 
factured solid  fiber  paper  boxes;  that  the 
making  of  paper  l>oxes  for  commercial  pur- 
poses had  only  been  a  manufacturing  busi- 
ness since  within  ten  years  last  past;  that 
it  used  the  additional  building  and  machin- 
ery therein  exclusively  for  the  making  of 
paper  boxes ;  that  it  had  secured  the  services 
of  a  new  manager  of  its  business,  who  knew 
how  to  manufacture  paper  boxes,  and  em- 
ployed in  the  business  of  manufacturing  pa- 
per boxes  about  one  third  as  many  men  as 
it  employed  in  making  wooden  boxes,  and 
that  it  employed  in  making  wooden  boxes 
between  300  and  400  men;  that  it  bad 
erected  a  new  manufacturing  establish- 
ment and  engaged  in  a  new  industry  in  the 
city,  and  was  entitled,  under  $  2980a,  Ky. 
Stat.,  and  the  ordinance  of  the  city,  which 
was  approved  on  July  29,  1898,  to  have  the 
property  owned  and  used  by  it  in  the  manu- 
facturing of  paper  boxes  exempted  from 
taxation  for  city  purposes  for  five  years, 
as  provided  in  the  statute  and  ordinance, 
L.R.A.1916D. 


supra;  that  in  deciding  upon  a  location  for 
this  addition  to  its  business,  it  had  con- 
sidered locating  it  at  Baltimore,  Maryland, 
and  Richmond,  Virginia,  as  well  as  in  the 
city  of  Louisville,  and  prayed  as  relief  that 
the  tax  collector  of  the  city  be  enjoined 
from  the  collection  of  such  part  of  the  tax 
bill  as  was  assessed  upon  the  property  used 
by  it  in  manufacturing  paper  boxes.  A  gen- 
eral demurrer  was  interposed  to  the  peti- 
tion and  the  petition  as  amended,  which 
the  court  below  sustained,  and  adjudged 
that  the  petition  as  amended  be  dismissed, 
to  which  the  appellant  excepted  and  ap- 
pealed to  this  court.  i 

The  question  here  to  be  determined  is, 
Did  the  petition,  as  amended,  state  facts 
upon  which  it  was  entitled  to  the  relief 
sought? 

The  portion  of  f  170  of  the  Constitution 
which  is  applicable  to  the  question  for  de- 
termination jNTovides  as  follows:  "The  gen- 
eral assembly  may  authorize  any  incorpo- 
rated city  or  town  to  exempt  manufacturing 
establishments  from  municipal  taxation  for 
a  period  not  exceeding  five  years,  as  an 
inducement  to  their  location." 

Section  2980a,  Ky.  Stat,  adopted  in  pur- 
suance to  the  constitutional  provision,  su- 
pra, is  as  follows:  "That  the  general  coun- 
cil shall  have  power  by  ordinance  to  exempt 
from  municipal  taxation,'  lor  a  period  not 
exceeding  five  years,  manufaeturing  estab- 
lishments, as  an  inducement  to  their  loca- 
tion within  the  city  limits." 

The  general  council  of  the  city  exercised 
the  power  granted  it  by  the  statute,  supra, 
by  an  ordinance  which  was  approved,  aa 
alleged  in  the  petition,  on  July  89,  1898, 
and  which  provided,  in  substance,  that  in 
order  to  induce  tJie  location  of  more  manu- 
facturing establishments  within  the  city 
limits,  suich  establishment  owned'  and  oper- 
ated by  any  person,  firm,  or  corporation 
which  shall  have  been,  after  th«  passage 
of  the  act  authorizing  the  ordinance,  perm» 
nently  located  and  conducted  within  the 
city,  shall  be  exempt  from  taxation  for  five 
years  after  the  location  and  commencement 
of  manufacturing  thereat,  upon  all  the  prop- 
erty employed  and  used  in  conducting  the 
business  of  such  manufacturing  establish- 
ment. ' 

This  court  has  several  times  construed 
the  ordinance  and  statute  as  applied  to 
different  manufacturing  establishments.  In 
the  case  of  Continental  Tobacco  Co.  v.  Louis- 
ville, 123  Ky.  173,  94  S.  W.  11,  the  Ameri- 
can Tobacco  Company  and  John  Finzer  ft 
Brother,  were  corporations  each  of  which 
was  engaged  in  manufacturing  ping  and 
smoking  tobacco.  They  were  sold  to  the 
Continental  Tobacco  Company,  a  separate 
and  distinct  corporation  from  the  former 
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owners.  The  purchaser  invested  new  capital 
and  new  machinery,  and  employed  more  men 
in  the  business,  but  it  was  held  that  it  only 
amounted  to  an  enlargement  of  the  old 
plants  and  the  addition  of  capital  to  going 
concerns,  and  the  Continental  Tobacco  Com- 
pany was  not  entitled  to  an  exemption  from 
taxation,  under  the  provisions  of  the  ordi- 
nance. It  therefore  follows  that  a  mere 
change  of  ownership  of  a  going  concern  and 
the  addition  of  new  capital,  machinery,  and 
a  new  management  of  the  concern  by  the 
new  owner,  does  not  constitute  such  a  manu- 
facturing establishment,  within  the  city  lim- 
its, after  the  passage  of  the  ordinance,  which 
will  be  entitled  to  the  exemption  from  taxa- 
tion provided  for  in  the  ordinance.  The 
court  in  the  case  said:  "The  object  and 
purpose  of  the  exemption  of  manufacturing 
establishments  from  the  payment  of  taxes 
for  a  certain  period  was  to  induce  the  loca- 
tion of  new  establishments  in  the  various 
cities  of  the  commonwealth,  to  induce  per- 
sons of  capital  and  enterprise  and  business 
capacity  to  invest  their  money  so  as  to 
build  up  the  cities  of  the  state." 
In  the  case  of  Jones  Bros.  v.  Louisville, 

142  Ky.  759,  135  S.  W.  801,  the  appellant 
was  a  corporation  engaged  in  the  manufac- 
turing of  cider,  vinegar,  molasses,  and  fruit 
products.  It  was  created  by  the  consolida- 
tion of  three  other  corporations,  one  of 
which  was  a  manufacturer  of  cider,  vinegar, 
and  fruit  products,  another  of  syrups  and 
molasses,  and  the  other  of  canned  goods. 
Each  of  these  corporations  had  enjoyed  ex- 
emption from  taxation  under  tiie  ordinance 
under  which  the  exemption  is  claimed  in 
the  case  at.  bar.  Two  of  the  corporations 
were  going  concerns  at  the  time  of  the  mer- 
ger. The  corporation  created  by  the  merger 
increased  the  size  of  the  plant  and  put  more 
capital  into  the  business,  and  manufactured 
all  the  products  previously  manufactured 
by  the  three  concerns,  and  in  addition  made 
preserves,  which  had  not  theretofore  been 
manufactured  by  either  of  them.  This  court 
held  that  it  was  not  entitled  to  the  exemp- 
tion, and  that  it  was  not  such  a  new  manu- 
facturing establishment  as  was  contemplated 
by  the  ordinance.  The  court  in  the  opinion 
said:  "It  is  manifest  that  the  sole  object 
of  the  constitutional  provision  and  statute 
in  question  is  to  exempt  from  taxation,  for 
a  period  of  five  years,  new  manufacturing 
concerns,  provided  they  invest  their  capital 
and  locate  their  plants  within  the  limits 
of  the  city  offering  by  ordinance  the  induce- 
ment afforded  by  such  exemption." 

In  Louisville  ft  N.  R.  Co.  v.  Louisville, 

143  Ky.  258,  136  S.  W.  611,  the  appellant 
had  for  many  years  maintained  its  prin- 
cipal repair  and  construction  shops,  in  which 
were  employed  about  1,400  men,  at  a  certain 
L.R~A.1916D. 


point  in  the  city  of  Louisville,  bat  in  190Z 
it  commenced  building  new  shops  in  an- 
other portion  of  the  city,  and  occupied  them 
in  1905.  The  old  shops  were  then  aban- 
doned. The  new  shops  were  of  the  newest 
and  latest  model,  and  operated  by  electric 
power,  on  account  of  which  nearly  all  the 
machinery  in  the  old  shops  had  to  be  aban- 
doned and  new  machinery  provided  for  the 
new  shops.  The  old  employees  were  kept, 
and  in  addition  several  hundred  new  men 
were  given  employment  in  the  new  shops. 
The  character  of  the  work  done  in  the  new 
and  old  shops  was  substantially  the  same, 
except  that  in  the  new  shops  locomotives 
were  built,  a  work  which  the  old  shops 
did  not  do.  The  claim  of  the  Louisville  & 
Nashville  Railroad  Company  for  exemption 
from  taxation  of  its  new  shops  and  machin- 
ery therein  was  denied  by  the  court,  which 
held  that  the  city  had  not  acquired  any 
new  business,  within  the  meaning  of  the 
exemption  ordinance. 

"It  has  merely  the  exchange  or  substitu- 
tion of  a  new  and  enlarged  shop  for  an  old 
shop.  The  statute  evidently  contemplates 
the  bringing  to  the  city  of  Louisville  a 
business  that  had  not  theretofore  existed 
there,  ...  a  'new  enterprise,'  a  'new 
manufacturing  establishment.' " 

In  the  Kentucky  Electric  Co.  v.  Bueehell, 
146  Ky.  660,  88  L.R.A.(N.S.)  907,  143 
8.  W.  58,  Ann.  Cas.  1913C,  714,  there  was 
no  question  but  that  the  enterprise  was  a 
new  one  in  the  city,  but  the  decision  in 
that  case  turned  upon  the  question  as  to 
whether  the  business  was  a  manufacturing 
establishment  or  not,  and  sheds  no  light 
upon  the  controversy  here. 

In  Victor  Cotton  Oil  Co.  v.  Laaisville, 
149  Ky.  149,  148  S.  W.  10,  a  corporation 
which  owned  a  factory  in  Louisville  ceased 
operations  in  March  and  turned  over  its 
property  to  an  agent  to  he  sold.  In  a  month 
or  two  several  of  its  stockholders,  with  some 
other  persons,  organized  a  new  corporation, 
and  in  October  following  purchased  the 
plant  of  the  old  corporation,  giving  stock 
in  the  new  corporation  for  it.  The  claim 
of  the  new  corporation  for  exemption  from 
taxation  was  denied,  the  court  saying:  "It 
was  not  contemplated  by  either  the  Consti- 
tution, the  statute,  or  the  ordinance  that 
manufacturing  establishments  already  estab- 
lished in  the  city  shall  be  exempt  from 
taxation  for  five  years,  when  they  change 
hands.  ...  It  does  not  include  manu- 
facturing establishments  already  in  the  city, 
although  for  any  reason  not  in  operation." 

In  Louisville  v.  New  York  Baking  Co.  151 
Ky.  758,  U2  S.  W.  980,  which  was  a  claim 
for  exemption  from  taxation  under  the  ordi- 
nance, supra,  the  court  sivid :  ''The-  plain 
purpose  of  the  constitutional  provision,  as 
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well  as  the  statute  and  the  ordinance,  is  to 
induce  the  location  of  new  manufacturing 
enterprises  in  the  city.  Neither  contem- 
plates the  exemption  from  taxation  of  man- 
ufacturing establishments  already  located  in 
the  city,  which  may  be  enlarged.  ,  .  . 
To  bring  itself  within  the  constitutional 
provision  and  the  ordinance,  a  concern  must 
show  that  a  new  manufacturing  business 
has  been  established  in  the  city,  not  that 
«n  old  business  has  been  enlarged  and  im- 
proved or  modified  in  some  particulars." 

In  B.  F.  McCormick  Ltmiber  Co.  v.  Win- 
chester, 165  Ky.  496,  169  8.  W.  997,  the 
Reliance  Manufacturing  Company  owned  a 
planing  mill  in  Winchester,  at  which  it 
dressed  rough  lumber  and  sold  it  at  whole- 
sale. It  sold  the  plant  to  the  McCormick 
Luml>er  Company,  which  was  composed  of 
persons  who  did  not  reside  in  the  city.  The 
new  owners  partly  rebuilt  the  structure  on 
the  premises,  built  new  buildings,  and  in- 
stalled new  machinery,  different  from  the 
old  machinery  in  use,  and  engaged  in  the 
business  of  manufacturing  all  kinds  of  lum- 
ber, and  selling  their  products  altogether  by 
retail.  It  did  not  acquire  any  trade  or  cus- 
tom by  its  purchase,  because  the  old  corpo- 
ration had  no  retail  trade.  This  court  hiBld 
that  the  new  establishment  was  not  exempt 
from  taxation,  upon  the  ground  that  no  new 
business  enterprise  liad  been  established  in 
or  brought  into  the  city.  The  McCormick 
Company  was  simply  continuing  the  planing 
mill  business,  which  had  been  conducted 
there  by  the  Reliance  Manufacturing  Com- 
pany. 

It  will  be  observed  that  from  the  fore- 
going adjudication  of  this  court  a  mere 
enlargement  of  an  already  existing  manu- 
facturing establishment.  In  tlie  way  of  the 
addition  of  new  buildings,  new  and  addi- 
tional machinM'y,  new  processes  for  manu- 
facturing,: new  capital  invested  in  the  euter- 
ptiae,  a  new  management,  the  addition  of 
other  employees,  or  the  acquisition  by  new 
persons  of  the  ownership  of  an  existing 
-enterprise,  do  not  make '  of  it  a  manufactur- 
ing establishment  which  entitles  its  owners 
to  have  it  exempted  from  taxation,  under 
-the  provisions  of  the  ordinance,  statute,  and 
section  of  the  Constitution,  supra.  So,  the 
question  to  l>e  determined  here  is  whether 
or  not  the  manufacturing  of  paper  boxes 
by  the  appellant  is  a  new  manufacturing 
establishment,  within  the  meaning  of  the 
ordinance,  or  is  it  a  mere  enlargement  of 
the  manufacturing  establishment  which  ap- 
pellant was  already  conducting  in  the  city? 
In  the  case  of  Louisville  &  K.  R.  Co.  v. 
Louisville,  supra,  the  company,  in  its  old 
shops,  did  not  manufacture  locomotives,  and 
did  so  in  its  new  shops,  having  to  use  new 
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and  different  machinery  in  its  manufactur- 
ing processes  from  that  used  in  the  old 
shops.  Both  shops  did  brasswork  and  flag- 
ging, made  castings  and  froggings,  prepared 
woodwork  for  use  in  repairing  and  building 
cars,  both  had  boiler  shops,  machine  shops, 
pattern  shops,  and  foundries,  and  it  was 
held  that  when  the  work  done  in  the  old 
and  new  shops  was  not  materially  different. 
In  Jones  Bros.  v.  Louisville,  142  Ky.  769, 
136  S.  W.  301,  the  new  corporation  mi|de 
a  preserve,  which  was  not  made  by  the  old 
corporations,  which  by  their  merger  created 
the  new,  but  it  was  held  that  this  was  not 
a  new  industry,  but  a  mere  enlargement  of 
the  old  business.  In  B.  F.  McCormick  Lum- 
ber Co.  V.  Winchester,  supra,  it  was  held 
that  the  manufacturing  of  all  kinds  of  wood- 
work, both  for  the  exterior  and  interior 
of  buildings,  was  not  a  different  manufac- 
turing establishment  from  the  one  owned 
by  the  Reliance  Manufacturing  Company, 
which  only  dressed  rough  lumber  to  be  sold 
at  wholesale.  It  seems  that  in  the  cases, 
supra,  the  products  made  by  the  enlarge- 
ment of  the  nmnufaoturing  establishments 
were  not  different  in  a  generic  sense  from 
the  output  of  the  older  establishment.  In 
the  case  at  bar,  the  appellant  was  engaged 
in  the  manufacturing  of  wooden  boxes.  It 
had  enjoyed  an  exemption  from  city  taxa- 
tion on  the  real  estate  used  and  its  entire 
plant,  under  the  ordinance,  supra.  Its  man- 
agement has  never  changed  neither  has  its 
ownership.  It  has  added  the  making,  of 
paper  boxes  to  its  business,  at  the  same 
place  and  upon  the  same  lot.  It  necessa- 
rily must  install  the  machinery  necessary 
to  make  paper  boxes.  Is  not  the  making 
of  paper  boxes  simply  an  expansion  of  its 
business  of  making  boxes?  Where  the  new 
business  is  merely  an  expansion  of  the 
old  business,  manifestly '  the  exemption 
ought  not  to  be  i^lowed. 

An  exemption  from  taxation  is  a  special 
privilege,  and  not  enjoyed  by  all  as  a  mat- 
ter of  common  right,  and  the  claimant  of 
it,  as  well  as  others  who  make  claims  to 
special  privileges,  must  submit  to  having 
the  statutes  and  ordinances  under  which 
the  privilege  is  claimed  strictly  construed, 
so  as  not  to  extend  their  terms  as  granting 
such  privileges  beyond  the  letter  of  such 
ordinances  and  statutes.  Kilgus  v.  Orphan- 
age of  Good  Shepherd,  94  Ky.  444,  22  S. 
W.  750 ;  Hiddlesboro  v.  New  South  Brewing 
&  Ice  Co.  108  Ky.  351,  56  S.  W.  427 ;  Ger- 
man Bank  v.  Louisville,  108  Ky.  382,  56 
S.  W.  504. 

It  is  concluded  that  the  making  of  paper 
boxes  and  the  additional  building  and  ma- 
chinery for  it  is  not  a  new  manufacturing 
establishment,  induced  to  locate  in  the  city 
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of  Louisville  by  the  proviBiong  of  the  ordi- 
nance, supra,  and  therefore  exempt  from 
taxation,   but  is  a   mere  enlargement  and 


expansion  of  the  establiehment  for  making 
boxes  which  appellant  already  had. 
The  judgment  is  therefore  affirmed. 


Annotation — Tsxe» : 


extension  of  exemption  to  addition  to,  or  enlarge- 
mmt  of,  manufacturing  plant. 


Generally,  as  to  taxation  of  manufac- 
turing corporations  in  the  United  States, 
see  note  to  Williams  v.  Warren  (1903) 
64  L.R.A.  33. 

Constitutional  provisions,  ordinances, 
and  statutes  exempting  manufacturing 
concerns  from  taxation  are  ordinarily 
designed  to  encourage  the  location  of 
new  industries  by  aiding  them  to  make 
a  banning.  Ck>n8equently,  the  conclu- 
sion of  the  court  in  Mekgex  Box  Co.  y. 
8ea,  ante,  108,  that  the  mere  enlargement 
of  an  already  existing  manufacturing 
establishment,  in  the  way  of  the  addi- 
tion of  new  buildings,  new  and  addition- 
al machinery,  new  processes  for  manu- 
facturing, new  capital  invested  in  the 
enterprise,  a  new  management,  and  the 
addition  of  other  'employees,  etc.,  does 
not  make  it  a  new  manufacturing  estab- 
lishment within  the  operation  of  the  tax 
exemption  in  question, — is  not  only  sus- 
tained by  Continental  Tobacco  Co.  v. 
Louisville  (1906)  123  Ky.  173,  94  S.  W. 
11;  Jones  Bros.  v.  Louisville  (1911)  142 
Ky.  769,  135  S.  W.  301;  Louisville  &  N. 
B.  Co.  v.  Louisville  (1911)  143  Ky.  258, 
136  S.  W.  611;  Victor  Cotton  Oil  Co.  v. 
Louisville  (1912)  149  Ky.  149,  148  S.  W. 
10;  Louisville  v.  New  York  Baking  Co. 
(1913)  151  Ky.  758,  152  S.  W.  980;  B. 
F.  McCormick  Lumber  Co.  v.  Winchester 
(1913)  155  Ky.  496,  159  S.  W.  997,  cited 
by  the  court  in  its  opinion,  but  also  by 
the  purpose  of  the  law  creating  the  par- 
ticular exemption  in  question,  as  well  as 
that  of  such  laws  generally. 

In  addition  to  these  decisions,  it  has 
also  been  decided  that  a  statute  exempt- 
ing the  buildings  and  machinery  of  cer- 
tain factories  from  taxation  "during 
their  erection  and  for  one  year  after 
they  commence  operations"  does  not  ap- 
ply to  new  machinery  and  new  buildings 
for  its  accommodation  added  to  a  fac- 
tory which  has  been  in  operation  for  a 
number  of  years.  Tallassee  Mfg.  Co.  v. 
Spigener  (1873)  49  Ala.  262.  The  court 
said:  "The  purpose  of  the  law  was  to 
aid  the  manufactories  referred  to  to 
make  a  beginning,  not  to  aid  them  after 
they  had  been  in  operation  for  a  number 
of  years.  The  latter  is  the  case  made  in 
this  bill.  The  factory  in  this  case  had 
been  in  successful  operation  for  a  num- 
ber of  years,  and  the  machinery  sought 
to  be  exempted  was  new  machinery  add- 
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ed  to  the  old  machinery,  and  the  build- 
ings erected  were  for  the  accommodation 
of  this  new  machinery.  The  exemption 
of  such  additions  goes  beyond  both  the 
language  and  the  policy  of  the  act." 

And  in  Baugh,  K.  &  Co.  v.  Ryan 
(1874)  51  Ala.  212,  it  was  decided  that 
a  statute  for  the  encouragement  of  cer- 
tain industries  in  the  state  of  Alabama 
was  intended  to  exempt  from  taxation, 
for  the  period  prescribed,  not  factories, 
buildings,  machinery,  etc.,  already  erect- 
ed and  in  use,  but  such  as  were  then  in 
the  process  of  erection,  and  such  as  might 
be  afterwards  erected  within  the  period 
specified;  and  that  the  1st  section  of  the 
statute,  which  contained  an  evident  mis- 
take in  the  use  of  the  words  "before 
erected  and  used,"  must  be  read  as  if 
those  words  were  omitted,  or  as  if  the 
word  "not"  were  inserted  before  them. 
The  court  said:  "These  words,  as  they 
stand  in  the  section,  present  a  disjointed 
connection.  By  reference  to  the  senate 
journal,  an  amendment  of  the  bill  is  seen 
to  have  been  made  by  inserting  between 
the  words  'machinery*  and  'erection'  the 
words  'in  process  of  erection  before  and.' 
It  thus  appears  that  a  mistake  has  been 
made,  though  it  is  not  plain  what  was 
the  mistake.  The  evident  purpose  of 
the  law  was  to  encourage  the  investment 
of  money  in  such  pursuits,  and  also  in 
shipbuilding.  The  present  loss  of  reve- 
nue would  be  more  than  recovered  after 
the  expiration  of  ten  years;  and  if  such 
works  were  not  erected,  the  law  would 
have  no  application.  It  was  certainly 
not  intended  to  exempt  from  taxation 
works  already  erected,  and,  perhaps,  in 
use  for  more  than  ten  years.  The  anx- 
iety to  increase  the  resources  of  the 
state  is  suggestive  of  some  extreme  ne- 
cessity for  so  doing,  lying  in  the  prostra- 
tion of  the  present  industries  of  the 
state.  It  would  have  been  in  the  highest 
degree  inequitable  to  have  cast  what  was 
considered  a  burden  of  taxation  from 
any  of  the  existing  industries  onto  oth- 
ers equally  depressed;  whereas,  it  was 
eminently  proper  to  give  a  respite  from 
taxation  to  new  undertakings.  We  de- 
cide that  the  act  should  be  read  as  if  the 
words  'before  erected  and  used,'  in  the 
1st  section,  were  entirely  omitted;  or  as 
if  the  word  'not,'  was  inserted  imme- 
diately before  them.     The  sense  would 
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then  be  that  the  privileges  of  the  act 
would  be  conferred  on  'all  buildings,  fac- 
tories, works,  and  machinery,  in  process 
of  erection  before  and  after  the  Ist  day 
of  January,  a.  d.  1873,  until,  etc' " 

In  Mengel  Box  Co.  ▼.  LoniBville 
(1904)  117  Ky.  735,  79  S.  W.  255,  where 
a  box  company  had  decided  to  close  out 
its  business  and  had  ceased  to  make  any 
nevr  contracts,  and  was  merely  running 
for  the  purpose  of  completing  unfinished 
eontracte,  when  a  corporation,  a  number 
of  the  members  of  which  were  members 
of  the  old  concern,  was  organized  and 
purchased  the  plant  for  the  manufacture 


of  boxes,  the  court,  in  deciding  that  the 
new  corporation  was  entitled  to  a  tax 
exempti(»i  like  that  contended  for  in 
Mexgel  Box  Co.  v.  Sea,  ante,  108,  said: 
"If  tbe  transaction  had  only  been  the 
eulargennent  of  an  old  plant, — the  mere 
addition  of  capital  to  a  going  concern, — 
the  conclusion  of  the  chancellor  would 
have  been  sound,  but  the  evidence  does 
not  disclose  this  state  of  facts.  The  old 
plant  was  dead.  It  was  not  to  be  merely 
enlarged  by  tbe  transaction,  but  the 
property  was  to  go  as  a  small  part  of  the 
new  plant."  W.  W.  A. 
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GEORGE  E.  FREY,  Appt., 

T. 

GEORGE  K.  McGAVV  et  al. 
(—  Md.  — ,  95  Atl.  900.) 

Jndgmcnt  —  Hen  on  estate  t>y  entirety. 

1.  An  entire  judgment  against  tenants  by 
entireties  binds  the  estate  bo  held. 

For  other  cases,  see  Judgment,  lit.  6,  in 
Dig.  1-52  N.  8. 

Iievy  —  on  estate  by  entireties  after  dis- 
charge in  bankruptcy. 

2.  Execution  upon  a  judgment  which  is 
a  valid  hen  on  an  estate  by  entireties  at 
the  time  bankruptcy  proceedings  are  insti- 
tuted against  the  husband  may  be  levied 
upon  the  property  after  he  is  discharged 
in  bankruptcy  and  the  deatli  of  the  wife 
has  vested  absolute  title  in  him. 

For  other  eases,  see  Bankruptcy,  V.  in  Dig. 

1-52  S.  8. 
Same  —  choice  of  property. 

3.  A  levy  under  a  judgment  which  was 
a  lien  on  an  estate  by  entireties',  of  an  execu- 
tion upon  the  estate,  after  it  has  passed  to 
the  husband  by  tbe  death  of  the  wife,  is 
not  defeated  by  the  fact  that  the  wife  had 
otlicr  property  upon  which  it  might  have 
l*en  levied.  .    . 

tor  other  ca-seg,  see  Uarshaling  Assets  and 

Securities,  in  Dig.  1-52  Jf.  8. 
Parties  —  proceeding  to  subject  estate 

by    entireties    to    execution  —  repre- 

sentAtlves  of  tvlfe. 

4.  The  representatives  of  a  wife  who  died 
seised  of  property  by  entireties  with  her 
husband  are  not  necessary  parties  to  a 
proceeding  to  subject  the  property  to  execu- 
tion under  a  judgment  which  was  a  lien  on 
the  estate  at  the  time'  of  her  death. 

For  other  cases,  see  Parties,  II.  a,  8,  in 
Dig.  1-32  y.  8. 

(November  16,  1915.) 


Note. —  As  to  discharge  of  liability  of 
one  spouse  on  judgment  against  both  as  af- 
fecting lien  on  estate  by  entireties,  see  an- 
notation following  this  case,  post,  115. 
L.K.A.1916D. 
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A'  PPEAli  by  complainant  from  a  judg- 
ment of  the  Circuit  Court,  No.  2,  of 
Baltimore  City,  dismissing  a  bill  filed  to 
restrain  proceedings  to  subject  certain  prop- 
erty to  execution  under  a  judgment. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Frank  G.  Turner  and  John 
M.  Dandy,  Jr.,  for  appellant. 

Mr.   B.   H.  Hartogensis,   for   appellees: 

Tbe  lien  of  appellees'  judgment  against 
the  estate  held  by  the  entirety  has  not  been 
mad^  void, 

Esclibach  v.  Pitts,  6  Md.  71;  Miller  ▼. 
Wilson,  32  Md.  301. 

This  lien  was  not  voided  by  the  discharge 
of  the  husband  in  bankruptcy  after  more 
than  four  months  after  judgment  entered. 

Collier,  Bankr.  pp.  362,  964,  966,  907; 
Blick  V.  Nimmo,  121  Md.  142,  88  Atl. 
116;  3  Remington  Bankr.  pp.  2448,  2471, 
§§  2668,  2700;  2  Poe,  PI.  &  Pr.  §  810,  p. 
9i59;  American  Surety  Co.  v.  Spice,  119 
Md.  I,  85  Atl.  1031;  Bassett  v.  Thackara, 
72  N.  J.  L.  81,  16  Am.  Bankr.  Rep.  786, 
60  Atl.  39;  Paxton  v.  Scott,  10  Am.  Bankr. 
Rep.  81;  Tennessee  Producer  Marble  Co.  v. 
Grant,  14  Am.  Bankr.  Rep.  288,  67  0.  C. 
A.  678,  135  Fed.  322;  Pickens  v.  Roy,  187 
U.  S..  177,  47  L.  ed.  128,  23  Sup.  Ct.  Rep. 
78;  Loveland,  Bankr.  3d  ed.  pp.  545,  546, 
608;  2  Loveland  Bankr.  4th  ed.  p.  136; 
Metcalf  Bros.  v.  Barker,  187  U.  S.  165,  47 
L.  ed.  122,  23  Sup.  Ct.  Rep.  67,  9  Am. 
Bankr.  Rep.  36;  Re  Koslowsfci,  38  Am. 
Bankr.  Rep.  723,  163  Fed.  823;  Blair  v. 
Brailey,  34  Am.  Bankr.  Rep.  12;  Re  Schow, 
32  Am.  Bankr,  Rep.  494;  Re  Blair,  6  Am. 
Bankr.  Rep.  206,  108  Fed.  529;  Keystone 
Brewing  Co.  v.  Schermer,  31  Am.  Bankr. 
R^.  279. 

The  lien  after  the  wife's  death  attached 
still  to  the  entirety. 

Brewer  v.  Bowersox,  92  Md.  576,  48  Atl. 
1060;  Joidan  v.  Reynolds,  105  Md.  293,  9 
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L.R.A.(N.S.)  1026,  21  Am.  St.  Rep.  678,  66 
Atl.  37,  2  Ann.  Cas.  51. 

The  title  to  any  estate  formerly  in  com- 
plainant vests  in  his  trustee. 

1  Remington,  Bankr.  p.  760,  §  970;  Re 
Beibl,  28  Am.  Bankr.  Rep.  310,  197  Fed.  870. 

The  execution  having  begun  on  a  legal 
judgment,  the  sheriff  may  sell  lees  than 
he  has  levied  on,  but  not  more  than  neces- 
sary to  make  the  amount  of  the  execution. 

2  Poe,  PI.  &.  Pr.  §  662;  Hanson  v.  Barnes, 
3  Gill  &  J.  359,  22  Am.  Dec.  322. 

Equity  will  not  assume  jurisdiction  where 
the  remedy  at  law  is  plain,  adequate,  and 
complete. 

Phelps  Juridical  Eq.  p.  268;  Pom.  Eq. 
Jur.  I  911;  Dilly  v.  Barnard,  8  Gill.  &  J. 
189;  Twigg  v.  Hopkins,  85  Md.  301,  37  Atl. 
24;  Home  L.  Ins.  Co.  v.  Selig,  81  Md.  200, 
31  Atl.  503;  Jenkins  v.  Simms,  45  Md. 
532;  Tiernan  v.  Hammond,  41  Md.  548;  Gor- 
such  v.  Thomas,  57  Md.  339;  Brumbaugh  v. 
Schnebly,  2  Md.  320;  Pfeltz  v.  Pfeltz,  14 
Md.  381;  Korris  v.  Campbell,  27  Md.  688; 
Webster  v.  Hardisty,  28  Md.  592. 

Stockbrtdge,  J.,  delivered  the  opinion 
of  the  court: 

For  the  decision  of  this  appeal  it  is 
scarcely  necessary  to  do  more  than  to  under- 
stand clearly  the  facts  out  of  which  it 
arises  in  their  proper  relation  to  one  an- 
other. On  the  3d  of  April,  1913,  a  judg- 
ment was  entered  by  confession  in  the  Balti- 
more city  court  in  favor  of  the  appellees 
against  George  E.  Frey  and  Jennie  E.  Frey, 
for  the  sum  of  $270.  Being  a  judgment 
against  joint  defendants  it  was  an  entire- 
tv.  Ewing  V.  Rider,  125  Md.  149,  93  Atl. 
409. 

At  the  time  of  the  entry  of  this  judg- 
ment George  E.  and  Jennie  E.  Frey,  his 
wife,  owned  as  tenants  by  entireties,  but 
subject  to  mortgage,  a  leasehold  lot  of 
ground  on  Linden  avenue  in  the'  city  of 
Baltimore.  By  the  provisions  of  Code 
of  Public  General  Laws,  art.  26,  %  19,  the 
entry  of  a  judgment  makes  it  a  lien  upon 
leasehold  estates  as  well  as  real  property, 
except  as  to  certain  enumerated  estates,  of 
which  a  tenancy  by  the  entireties  is  not 
one.  An  actual  levy  on  real  and  leasehold 
property  is  not  requisite  to  perfect  the 
lien.  The  judgment  being  an  entirety,  and 
the  estate  of  the  Freys  in  the  Linden  ave- 
nue property  being  one  by  the  entireties,  the 
lien  of  the  judgment  attached  to  the  prop- 
erty. What  does  and  what  does  not  con- 
stitute a  lien  depends  upon  the  statutes  of 
each  state.  Re  Koslowski  -(D.  C.)  153  Fed. 
823. 

The  case  as  presented  is  entirely  differ- 
ent from  what  it  would  have  been  if  the 
judgment  had  been  against  either  Mr.  or 
L.R.A.1916D. 


Mrs.  Frey  alone.  This  arises  from  the 
peculiar  nature  of  an  estate  by  entireties. 
It  has  been  repeatedly  held  in  this  state 
that  where  a  judgment  is  recovered  against 
one  of  two  tenants  by  the  entireties  no  lieii 
can  attach  to  the  interest  of  one  (Jordan 
V.  Reynolds,  106  Md.  288,  0  L.R.A.(N.S.) 
1026,  121  Am.  St.  Rep.  678,  66  Atl.  37,  12 
Ann.  Cas.  51,  and  cases  there  cited),  but 
it  has  never  been  held  in  this  state  or  else- 
where that  in  the  absence  of  statutory  ex- 
emption, where  there  is  an  entire  judgment 
against  joint  defendants,  no  lien  is  imposed 
upon  estates  or  interests  in  land  held  by 
the  entireties. 

On  the  9th  February,  1914,  George  E. 
Frey  filed  his  voluntary  petition  to  be  adju- 
dicated a  bankrupt,  and  two  days  later  the 
present  appellees,  the  judgment  creditors 
of  Mr.  and  Mrs.  Frey,  appeared  by  petition 
in  the  bankruptcy  proceedings  and  asked  to 
be  allowed  to  proceed  upon  their  judgment. 
On  February  21st,  George  E.  Frey  answered 
their  petition,  and  in  opposition  to  grant- 
ing the  prayer  of  the  petition,  set  up  the 
fact  that  he  and  his  wife  had  filed  a  mo- 
tion in  the  city  court  to  have  the  judgments 
stricken  out.  The  motion  to  strike  out  the 
judgment  was  in  fact  filed  on  the  same  day 
as  the  answer  to  the  petition.  Upon  bear- 
ing, the  motion  was  denied  on  the  13th 
March  following,  and  thereafter,  on  May 
6th,  the  order  of  the-  district  court  of  the 
United  States  granting  the  appellees  leave 
to  proceed  on  their  judgment  was  made 
absolute.  A  fieri  facias  was  issued  upon 
the  judgment,  on  which  a  return  of  nulla 
bona  was  made.  Kothing  further  trans- 
pired until  Xovember  7,  1914,  when  George 
E.  Frey  was  discharged  in  bankruptcy. 

No  attempt  appears  to  have  been  made  by 
the  bankrupt  trustee  to  make  claim  to  any 
interest  in  the  Linden  avenue  property.  He 
probably  regarded  it  as  valueless  for  the 
ci'editors  under  the  doctrine  announced  in 
Re  Beihl  (D.  C.)  197  Fed.  870,  cited  and 
adopted  in  Remington  on  Bankruptcy,  §  970, 
p.  760,  as  follows:  "In  some  jurisdictions 
the  common-law  rule  that  property  held  by 
husband  and  wife  jointly  is  held  in  entire- 
ty, without  possibility  of  severance,  still 
prevails.  Each  has  only  an  expectancy,  for 
upon  the  death  of  one  of  the  other  takes 
the  estate;  and,  although  the  husband's 
trustee  in  bankruptcy  is  undoubtedly  clothed 
with  the  husband's  interest,  whatever  that 
may  be,  his  right  to  it  must  await  the  con- 
tingency of  the  husband  surviving  the 
wife." 

About   two  months   after  the  discharge, 
namely    on    January    26,    1915,    Jennie    E. 
Frey  died,  and  by  operation  of  law  the  en-  . 
tire  estate  in  the  Linden  avenue  property 
was  then  vested  in  George  E.  Frey,  but  it 
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neceasarily  was  subject  to  any  valid  out- 
standing liens  against  the  property,  whether 
such  lien  was  in  the  form  of  a  mortgage,  or 
a  jndgment  which  by  statute  was  made  a 
lien  upon  real  and  leasehold  estates.  The 
judgment  lien  of  the  appellees  was  not  void 
under  the  bankrupt  act,  §  67,  having  been 
entered  more  than  four  months  prior  to  the 
petition  for  adjudication  of  bankruptcy,  nor 
was  it  void  for  any  reason  in  its  obtention. 
This  was  established  by  the  Baltimore  city 
court  when  it  overruled  the  motion  to 
strike  out  the  judgment.  The  discharge  of 
the  bankrupt  was  only  personal  to  the 
debtor.  It  was  entirely  without  effect  as 
to  any  liens  subsisting  at  the  time.  Collier, 
Bankr.  p.  362;  Remington,  Bankr.  §  2668; 
Blick  V.  Nimmo,  121  Md.  142,  88  Atl.  116. 

The  writ  of  fi.  fa.  issued  in  May,  1914, 
having  been  returned  nulla  bona,  the  ap- 
pellees, in  April  of  this  year,  1915,  again 
directed  the  writ  to  issue,  and  under  that  a 
levy  was  made  upon  the  Linden  avenue 
property.  The  bill  in  this  case  was  then 
filed  by  George  E.  Frey  to  restrain  proceed- 
ings under  the  writ.  A  demurrer  to  the 
bill  was  interposed  and  sustained,  and  the 
bill  was  dismissed  "without  prejudice  to  the 
right  of  the  complainant  to  proceed  in  the 
case  pending  against  him  in  the  Baltimore 
city  court,  being  the  execution,  by  way  of 
fieri  facias,  on  a  judgment  in  said  court  in 
the  matter  of  George  McGaw  et  al.  v.  George 
Frey  and  Jennie  Frey." 

It  was  earnestly  argued  in  support  of  the 
demurrer  that  there  was  a  complete,  ade- 
quate remedy  at  law,  and  for  that  reasdn 
alone  the  demurrer  should  be  sustained. 
This  court  is  not  called  on  to  rule  specifical- 
ly on  this  point  in  the  present  case,  and 
without  so  deciding  it  may  well  be  that  con- 
ditions might  arise  in  which  it  would  be 
appropriate  for  the  equity  court  to  take 
jurisdiction,  even  though  there  was  a  reme- 
dy at  law  of  which  a  plaintiff  might  avail 
himself. 

Among  other  grounds  it  is  urged  in 
behalf  of  the  appellant  that  Jennie  E.  Frey 
left  other  property  than  that  on  Linden 
avenue  against  which  the  defendants  in  this 
suit  might  have  proceeded,  and  that  though 
administration  has  been  granted  upon  her 
estate  there  has  been  no  attempt  to  bring 
her  representatives  into  these  proceedings. 


The  answers  to  both  of  these  contentions 
are  obvious. 

A  plaintiff  who  has  recovered  a  judg- 
ment is  not  required  to  look  to  any  one 
piece  of  property  rather  than  another  for 
the  purpose  of  enforcing  it.  He  may  pro- 
ceed against  such  property  of  his  debtor  as 
he  thinks  most  likely  to  produce  sufficient 
to  satisfy  his  claim,  in  the  easiest  and  least 
expensive  manner.  The  only  limitation  to 
which  he  is  subject  ia  that  he  is  entitled  to 
have  but  one  satisfaction  of  his  claim. 

To  the  second  objection  the  answer  is  that 
the  Linden  avenue  property  formed  no  part 
of  the  estate  of  Jennie  E.  Frey.  Upon  her 
death  the  interest  to  which  she  had  been 
entitled  devolved  upon  her  husband  by 
operation  of  law,  subject  to  all  valid  out- 
standing liens.  He  acquired  no  right  in  it 
through  the  medium  of  administration  upon 
her  estate.  So  far  as  this  property  was 
concerned,  therefore,  her  representatives 
were  neither  necessary  nor  proper  parties 
to  the  proceeding. 

From  the  foregoing  considerations  it  fol- 
lows that  the  circuit  court.  No.  2,  of  Balti- 
more city,  was  correct  in  sustaining  the  de- 
murrer and  dismissing  the  bill.  This  court 
cannot  agree  with  that  portion  of  the  decree 
which  makes  the  dismissal  of  the  bill 
"without  prejudice  to  the  right  of  the  com- 
plainant to  proceed  in  the  Baltimore  city 
court." 

As  already  shown,  the  judgment  was  an 
entire  one  (Ewing  v.  Rider,  125  Md.  140,  93 
Atl.  409 ) ;  a  motion  to  set  it  aside  had  been 
made  on  behalf  of  both  defendants,  and  de- 
nied. Nothing  appears  to  have  been  done 
in  the  city'  court  subsequent  to  the  issue 
of  the  writ  of  fi.  fa.  in  April  of  this  year, 
and  nothing  could  have  been  done  by  a  judg- 
ment debtor  who  died  before  the  issuance 
of  the  writ.  Nor  is  any  valid  reason  given 
in  the  bill  to  justify  a  quashing  of  that 
writ.  There  was,  however,  no  appeal  taken 
by  the  appellees,  and  therefore  the  ques- 
tion of  the  propriety  of  so  much  of  the  de- 
cree as  dismissed  tiie  bill  "without  preju- 
dice to  the  right  of  the  complainant  to 
proceed  in  the  Baltimore  city  court"  is  not 
before  us  for  any  aotion. 

Decree  affirmed;  the  appellant  to  pay  the 
costs. 


Annotatioii — ^Diacharge  of  liability  of  one  ipouse  on  Judgment  against  both 
at  affecting  lien  on  estate  by  entireties. 


The  question  as  to  the  effect  of  a  judg- 
ment ag^ainst  individuals  as  lien  on  inter- 
est of  tenant  by  entirety  is  covered  in 
notes  appended  to  Jordan  v.  Reynolds,  9 
L.R.A.(N.S.)  1026,  and  to  Beihl  v.  Mar- 
L.R-A.1916D. 


tin,  42  L.R.A.(N.S.)  655.  And  the  ques- 
tion of  the  liability  of  an  estate  by  en- 
tireties for  the  husband's  debts  is  treated 
in  a  note  in  36  L.R.A.(N.S.)  205;  and 
the  validity  of  encumbrance  by  husband 
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and  wife  of  property  held  by  the  entire- 
ties to  secure  the  individual  debt  of  the 
husband,  in  a  note  in  66  L.R.A.  632. 

No  case  has  been  found  other  then 
Fret  v.  McQaw,  ante,  113,  which  consid- 
ers the  specific  question  here  raised.  In 
this  connection,  however,  a  case  of  in- 
terest is  Humberd  v.  Collings  (1897)  20 
Ind.  App.  93,  50  N.  E.  314,  which  holds 
that  an  assessment  against  an  estate  by 
entirety  becomes  invalid  as  to  both  par- 
ties where,  by  reason  of  irregularities, 


it  is  set  aside  as  to  the  husband.  The 
court  reasoned  that  since  the  husband 
was  released  from  the  assessment,  it  was 
equivalent  to  releasing  his  liands  which 
were  subject  to  such  asaesament,  and 
that  while  the  wife  had  not  been  re- 
leased, yet  since  he  was  in  ptossession  of 
the  property  and  had  the  right  of  pos- 
session as  tenant  by  entirety,  the  effect 
of  the  release  was  to  relieve  the  land 
from  the  lien  of  the  asaesament  as  to 
both  husband  and  wife.  A.  G.  S. 


NEW  JERSEY  COURT  OF  ERRORS 
AND  APPEALS. 

MUNN  &  COMPANY,  Reapt., 

V. 

THE  AMERICANA  COMPANY  et  al.,  Appts. 
(83  N.  J.  Eq.  309,  91  Atl.  87.) 

TTnfalr  trade  —  grounds  for  relief. 

1.  The  basis  of  suits  to  enjoin  the  use  of 
the  complainant's  name  is  the  damage  or 
possibility  of  damage  to  the  complainant, 
not  the  damage  or  probability  of  damage  to 
the  public;  fraudulent  conduct  on  the  part 
of  the  defendant  is  a  necessary  element,  but 
fraudulent  conduct  without  damage  to  the 
complainant  does  not  suflice. 

For  other  cases,  see  Injunction,  I.  m,  in 
Dig.  1-52  N.  8. 

Same  —  necessity  of  clean  hands. 

2.  Since  it  is  the  complainant  who  is  to 
be  protected  in  suits  to  enjoin  the  use  of 
his  name,  he  must  come  into  court  with 
clean  hands. 

For  other  caset,  tee  Equity,  III.  h,  in  Dig. 

1-52  v.  8. 
Same  —  deception  —  right  to  relief. 

3.  Where  the  complainant  and  defendant 
agreed  that  an  encyclopedia  should  be  rep- 
resented to  the  public  as  the  work  of  the 
complainant,  in  order  to  avail  themselves 
of  its  reputation  to  attract  subscribers  for 
the  book,  the  complainant  cannot  be  heard 
to  complain  of  conduct  in  which  it  joined 
and  by  which  it  profited. 

For  other  cases,  see  Equity,  III.  b,  in  Dig. 
1-52  A'.  8. 

Same  —  denial  of  relief  —  act  of  court. 

4.  Where  complainant  and  defendant 
agreed  that  an  encyclopedia  should  be  rep- 
resented to  the  public  as  the  work  of  the 
complainant,  in  order  to  avail  themselves 
of  its  reputation  to  attract  subscribers  for 
the  book,  and  subsequently  the  complainant 
terminated  the  agreement  and  sought  to 
enjoin  the  use  of  its  name,  the  oourt  de- 

Headnotes  by  Swayze,  J. 


Note.  ^  As    to    protection    of    public    as 
ground    for    injunction    against   misuse    of 
trademark  or  tradename,  see  annotation  fol- 
lowing this  case,  poat,  119. 
I..R.A.1916D. 


nied  relief  because  the  complainant  did  not 
come  into  court  with  clean  hands,  althou^ 
the  point  was  not  raised  by  the  defendant 
in  its  answer. 
For  other  eases,  see  Equity,  III.  t,  in  Dig<, 

1-52  X.  8. 
Equity  —  alMsence  of  clean  hands  —  ef« 

feet. 

6.  Where  a  complainant's  conduct  has 
been  such  that  he  does  not  come  into  court 
with  clean  hands,  the  disqualification  ap- 
plies only  to  the  particular  matter  or  trans- 
action with  which  the  wrongful  conduct 
has  to  do,  and  he  may  have  relief  in  other 
respects. 
For  other  ctues,  see  Equity,  III.  b,  in  Dig. 

1-52  X.  8. 

(White,  J.,  dissents.) 

(June  15,  1914.) 

A  PPEAL  by  defendants  from  a  decree  of 
A  the  Chancery  Court  enjoining  them 
from  the  use  of  the  name  Scientific  Ameri- 
can in  connection  with  the  publication  of 
the   Encyclopedia   Americana.     Modified. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  H.  McCarter  and  Con- 
over  English  for  appellants. 

Messrs.  Arthur  H.  Masten  and  Sin- 
clair Hamilton,  with  Messrs.  Fort  A 
Fort,  for  respondent. 

Oefendauts  had  no  right  to  use  the  name 
"Scientific  American"  except  under  license. 

International  Silver  Co.  v.  William  H. 
Rogers  Corp.  66  N.  J.  Eq.  119,  57  Atl.  1037, 
2  Ann.  Cas.  407,  affirmed  in  67  N.  J.  Eq. 
646,  110  Am.  St.  Rep.  506,  60  Atl.  187.  3 
Ann.  Cas.  804 ;  L.  Martin  Co.  v.  L.  Martin 
&  W.  Co.  75  N.  J.  Eq.  39,  71  Atl.  409, 
affirmed  in  75  N.  J.  Eq.  257,  21  L.R.A. 
(N.S.)  526,  72  Atl.  294,  20  Auii.  Gas.  67; 
Edison  v.  Kdison .  Polyform  &.  Mfg.  Co.  73 
N.  J.  Eq.  136.  67  Atl.  392;  Edison  Storage 
Battery  Co.  v.  Kdison  Automobile  Co.  07 
N.  J.  Eq.  44,  56  Atl.  861;  Walter  v.  Ashton 
[1902]  2  Ch.  282,  71  L.  J.  Ch.  N.  S.  839, 
87  L.  T.  N.  S.  196,  18  Times  L.  R.  445,  51 
Week.  Rep.  131;  Elgin  Nat.  Watch  Co.  ▼. 
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Loveland,  132  Fed.  41;  Kingslej  v.  Jacoby, 
28  Abb.  N.  C.  451,  20  N.  Y.  iSupp.  46. 

The  defendants,  baring  begun  the  use  of 
the  name  "Scientific  American  Compiling 
Department"  under  agreement,  are  estopped 
from  asserting  the  right  to  use  it  independ- 
ently of  agreement. 

In  any  event,  the  misrepresentation  and 
wrongful  use  of  the  name  by  the  defendants 
would  entitle  the  complainant  to  insist  upon 
the  discontinuance  of  the  use  of  the  name. 

The  complainant  is  not  barred  by  estoppel 
or  laches. 

Menendez  ▼.  Holt,  128  U.  S.  514,  32  L. 
ed.  626,  9  Sup.  Ct.  Rep.  143. 

The  complainant  is  not  estopped  by  its 
co-operation  and  assistance  rendered  under 
the  agreement. 

McCardel  t.  Peck,  28  How.  Pr.  120; 
Amoskeag  M^.  Co.  v.  Garner,  54  How.  Pr. 
297. 

Neither  tlie  agreement  of  1904  nor  the 
conduct  of  complainant  thereunder  con- 
stituted a  fraud  upon  the  public. 

The  charge  of  fraud  is  a  grave  one  to 
make,  and  it  cannot  be  presumed,  but  must 
be  clearly  proved.  An  essential  element  is 
intent. 

Clark  Thread  Co.  v.  Armitage.  67  Fed. 
806;  Sartor  v.  Schaden,  125  Iowa,  696,  101 
N.  W.  5U;  Gluokman  v.  Straueh,  99  App. 
Div.  361,  01  N.  Y.  Supp.  223,  affirmed 
in  186  N.  Y.  960,  79  N.  E.  llOfl;  Nelson  v. 
Winchell  A  Co.  203  Mass.  75,  23  L.R.A. 
(X.S,)  1150,  89  N.  E.  180;  Johnson  v. 
Seabury,  71  N.  J.  Eq.  750,  12  L.R.A.(N.8.) 
120],  124  Am.  St.  Itep.  1007,  67  Atl.  36,  14 
Ann.  Cas.  840;  George  G.  Fox  Co.  v.  Best 
Baking  Co.  200  Mass.  251,  06  N.  E.  747; 
Moxie  Nerve  Food  Co.  v.  ModoK  Co.  153 
Fed.  487 :  Clinton  E.  Worden  &  Co.  v.  Cali- 
fornia Fig  Syrup  Co.  42  C.  C.  A.  383,  102 
Fed.  334;  Fleischmann  v.  Fleisohmann,  7 
App.  Div.  280,  39  N.  Y.  Supp.  1002. 

Sn-ayze,  J.,  delivered  the  opinion  of  the 
court: 

The  basis  of  suits  of  this  character  is  the 
damage  or  pbssibility  of  damage  to  the  com- 
plainant, not  the  damage  or  probability  of 
damage  to  the  public.  The  question  some- 
times discussed  is  whether  relief  may  be 
rested  on  a  personal  basis  alone,  or  whether 
damage  to  property  rights  is  necessary, — 
a  question  left  undecided  in  this  court  in 
Vanderbilt  v.  Mitchell,  72  N.  J.  Eq.  910, 
926,  14  I*R.A.(N.8.)  304,  67  Atl.  97.  In 
an  early  English  case  the  court  refused  an 
injunction  to  restrain  the  sale  of  a  quack 
medicine  under  the  name  of  the  complain- 
ant, an  eminent  physician.  Clark  v.  Free- 
man, 11  Bsav.  112,  17  L.  J.  Ch.  N.  S.  142, 
12  Jur.  149.  And  although  the  case  is  not 
of  great  authority,  the  criticism  upon  it 
L.RJ^.1916D. 


was  not  due  to  the  fact  that  the  court  re- 
fused at  the  suit  of  an  individual  to  re- 
strain a  fraud  upon  the  public,  but  to  the 
fact  that  it  overlooked  the  property  right 
of  a  man  in  his  own  name.  Maxwell  v. 
Hogg,  L.  R.  2  Ch.  307,  36  L.  J.  Ch.  N.  S. 
433,  16  L.  T.  N.  8.  130,  15  Week.  Rep.  467. 
The  court  of  chancery  has  held  that  there  is 
such  a  right.  Edison  v.  Edison  Polyform  & 
Mfg.  Co.  73^  N.  J.  Eq.  136,  67  Atl.  392.  Al- 
though damage  is  the  basis  of  the  suit,  the 
mere  fact  of  damage  or  possibility  of  dam- 
age is  not  enough,  since  damage  may  re- 
sult from  lawful  acts,  such  as  legitimate 
competition.  Fraudulent  conduct  on  the 
part  of  the  defendant  is  a  necessary  ele- 
ment. International  Silver  Co.  v.  Rogers, 
71  N.  J.  Eq.  560,  563,  63  Atl.  977.  But 
fraudulent  conduct  without  damage  to  the 
complainant  does  not  suffice.  The  case  upon 
which  the  complainant  relied  was  expressly 
put  upon  the  ground  of  the  liability  of  the 
complainant  to  loss.  Walter  v,  Aahton 
[1902]  2  Ch.  282,  71  L.  J.  Ch.  N.  S.  839, 
87  L.  T.  N.  S.  106,  18  Times  1..  R.  445,  61 
Week.  Rep.  131. 

The  very  discussion  suffices  to  show  that, 
although  fraudulent  conduct  which  may  de- 
ceive the  public  is  a  necessary  element,  it  is 
the  private  loss  of  the  complainant  that  is 
to  be  prevented,  not  the  public  injury  aris- 
ing to  others  from  the  fraudulent  use  of  the 
complainant's  name.  This  is  in  consonance 
with  general  principles.  It  is  unnecessary 
to  dwell  upon  the  point.  Its  importance  in 
the  present  case  is  due  to  its  bearing  upon 
the  standing  of  the  complainant  to  main- 
tain its  bill.  If  it  were  the  public  that  is 
to  be  protected,  the  conduct  of  the  com- 
plainant ought  not  to  prevent  relief.  Since 
it  is  the  e<Hnplainant  that  is  to  be  protect- 
ed, the  well-established  maxim  of  equity  is 
applicable;  the  complainant  must  come  into 
court  with  dean  hands. 

The  facts  found  by  the  learned  vice  chan- 
cellor establish  an  agreement  on  the  part  of 
the  complainant  and  the  Americana  Com- 
pany to  make  money  out  of  the  public  by 
representing  the  encyclopedia  as  the  work 
of  the  Scientific  American,  and  thereby 
availing  themselves  of  the  reputation  of 
that  journal  to  attract  subscribers  for  the 
book.  The  adoption  of  the  name  Scientific 
American  Compiling  Department  cannot  be 
otherwise  explained.  The  word  "depart- 
ment" in  that  expression  can  hardly  convey 
to  the  ordinary  mind  any  other  meaning 
than  Department  of  the  Scientific  American ; 
and  the  language  of  the  letter  addressed  by 
Munn  ft  Company,  to  the  American  people, 
under  date  of  May,  1906,  is  carefully  chosen 
to  convey  the  same  impression  without  say- 
ing so  in  express  words.  The  encyclopedia 
is  therein  said  to  be  issued  under  the  direct 


Digitized  by 


Google 


118 


NEW  JERSEY  CX)U«T  OF  ERRORS  AND  APPEALS. 


editorship  and  pergonal  supervision  of  the 
editor  of  the  Scientific  American,  although 
his  actual  connection  with  the  work  was 
slight ;  he  is  said  to  be  asBisted  by  a  board  of 
eminent  department  editors;  the  natural  im- 
pression conveyed  is  that  they  were  editors 
of  departments  of  the  Scientific  American, 
since  nothing  else  is  mentioned  that  could 
have  departments ;  in  fact,  so  far  as  appears, 
no  editor  of  the  Scientific  American  except 
Mr.  Beach  was  connected  with  the  encyclo- 
pedia.. The  book  is  said  to  be  a  great  work 
"published  by  the  Scientific  American  Com- 
piling Department,"  with  the  full  oo-opera- 
tion  of  Munn  &  Company,  who  add  that  they 
are  certain  that  it  will  be  found  standard 
in  its  information  and  fully  equal  to  the 
,  reputation  of  the  Scientific  American  for 
accuracy  and  reliability.  The  gravamen  of 
the  complainant's  bill  is  that  Munn  k  Com- 
pany will  be  injured  in  their  good  business 
reputation  by  the  fraud  of  the  defendants 
in  palming  off  the  book  upon  the  public  as 
a  work  connected  with  the  Scientific  Ameri- 
can. Yet  that  is  the  very  scheme  in  which 
the  parties  joined  for  years  prior  to  191]. 
We  think  the  complainant  cannot  now  be 
heard  to  complain  of  conduct  in  which  they 
formerly  joined  and  by  which  they  profited. 
It  makes  no  difference  whether  the  encyclo- 
pedia is  valuable  or  not,  nor  whether  pur- 
chasers thereof  have  been  damaged;  it  is 
enough  that  they  have  been  or  may  have 
been  beguiled  of  their  money  because  the 
complainant's  representations,  and  the  rep- 
resentations of  the  defendant  to  which  the 
complainant  assented,  persuaded  them  that 
they  were  buying  a  work  which  was  made 
better  by  the  co-operation  of  the  Scientific 
American.  We  think  that  the  complainant, 
when  it  tires  of  its  bargain  and  seeks  to  en- 
join the  defendant  from  further  profiting  by 
the  supposed  connection,  does  not  come  into 
court  with  clean  hands.  Fraudulent  con- 
duct which  the  law  would  enjoin  but  for  the 
agreement  of  the  parties  to  exploit  the  pub- 
lic is  as  inimical  to  public  policy  as  gam- 
bling in  cotton,  which  is  condemned  by  stat- 
ute, and  the  rule  applied  in  Minzesheimer 
V.  Doolittle,  60  N.  J.  Eq.  394,  45  Atl.  611, 
is  applicable  to  the  present  case.  The 
principle  applied  in  the  law  courts  in  Hope 
V.  Linden  Park  Blood  Horse  Asso.  58  N. 
J.  L.  627,  56  Am.  St.  Rep.  614,  34  Atl.  1070, 
and  Wyckoff  v.  Weaver,  66  N.  J.  L.  648,  62 
Atl.  356,  is  in  effect  the  same. 

The  failure  of  the  defendants  to  ques- 
tion in  their  answer  the  standing  of  the 
complainants  is  not  material.  This  very 
point  was  made  and  overruled  by  this  court 
in  Minzesheimer  v.  Doolittle,  supra.  As  we 
there  said,  the  court  will  not,  for  any  de- 
linquency of  the  defendant,  lend  its  assist- 
ance to  a  violation  of  law;  and  so  it  will 
L.R.A.1916D. 


not  assist  one  who  has  joined  in  an  effort 
to  deceive  the  public  to  prevent  bis  aasoci- 
ate  from  continuing  to  do  the  very  thing  to 
which  he  has  previously  assented. 

We  think  therefore  that  the  decree  must 
be  reversed;  but  it  does  not  follow  that  the 
complainant  is  not  entitled  to  some  of  the 
relief  granted.  The  disqualification  applies 
only  to  the  particular  matter  or  transaction 
with  which  the  wrongful  conduct  had  to  do. 
Woodward  v.  Woodward,  41  N.  J.  £q.  224, 
4  Atl.  424,  In  this  case  the  complainant's 
wrongful  conduct  had.  to  do  with  the  ex- 
ploiting of  the  encyclopedia  under  the  name 
of  Scientific  American  Compiling  Depart- 
ment. The  complainant  is  not  shown  to 
have  assented  to  the  use  of  the  name  Scien- 
tific American  for  any  other  purpose.  So 
far  as  the  decree  enjoins  the  Scientific 
American  Compiling  Department  from  using 
its  corporate  name,  it  must  be  reversed;  so 
far  as  it  oijoins  the  use  of  the  name  Scien- 
tific American  in  other  ways,  it  must  be  af- 
firmed. The  defendants  are  entitled  to  oosta 
in  this  court. 

IVbite,  J.,  dissenting  (filed  June  29, 
1914): 

I  concur  in  the  legal  principles  enunciated 
in  the  foregoing  opinion,  but  dissent  from  a 
finding  of  fact  by  this  court  the  existence  of 
which,  besides  seeming  to  me  quite  doubtful, 
was  not  raised  by  the  pleadings,  nor  tried 
as  an  issue,  nor  considered  nor  found  as  a 
fact  by  the  vice  chancellor  who  tried  the 
cause.  Under  such  circumstances,  it  may 
well  be  that  the  record  discloses  scant  proof 
in  denial  of  what  no  one  has  seen  fit  to 
assert.  This  court's  finding  of  fact  is  that 
the  publication  of  the  Encyclopedia  Ameri- 
cana under  the  published  name  of  "Scientific 
American  Compiling  Department,"  and  other 
representations  to  the  effect  that  the  work 
was  edited  and  issued  under  the  direct  edi- 
torship and  supervision  of  the  editor  and 
editorial  organization  of  the  Scientific 
American,  were  a  fraud  upon  the  public 
This  finding  obviously  depends  upon  whether 
or  not  these  representations  were  in  fact 
false  or  true,  and  that  question  was  not 
put  at  issue,  tried,  nor  decided  in  the  court 
from  the  decree  of  which  this  appeal  is 
taken.  It  is  true  the  vice  chancellor  found 
that,  as  between  the  business  organizations 
of  the  complainants  and  of  the  defendants 
below,  the  former  had  contributed  toward 
the  co-operative  enterprise  (1)  the  reduc- 
tion of  the  regular  yearly  subscription  price 
of  the  Scientific  American  magazine,  and 
(2)  the  exclusive  right  during  the  period 
of  the  contract  to  the  use  of  the  name 
"Scientific  American  Compiling  Depart- 
ment," and  bad  received  in  return  an  as- 
surance of  at  least  10,000  new  subscriptions 
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per  year  to  the  Scientific  American  maga- 
zine and  the  payment  of  the  special  price 
therefor;  but  these  findings  were  in  connec- 
tion with  the  discussion  of  the  question  of 
an  accounting  and  of  the  nature  of  the  priv- 
ilege for  the  use  of  the  name.  They  did 
not  pretend  to  relate  to  the  question  of  a 
fraud  upon  the  public,  and  that  question  was 
not  considered.  The  evidence  showed  that 
in  fact  the  editor  in  chief  of  the  Scientific 
American,  Mr.  Beach,  was  made  editor  in 
chief  of  the  new  worlc,  the  encyclopedia,  and 
that  he  helped  select  the  authors  of  the 
treatises  going  into  the  work,  and  that  the 
reference  bureau  and  the  plates  of  the  Scien- 
tific American  were  largely,  or  at  least  to 
an  extent,  used  in  getting  up  and  printing 
the  encyelopedia. 

From  this  it  would  seem,  and  doubtless 
if  the  question  of  a  fraud  upon  the  public 
had  been  raised  or  considered  it  would  have 
otherwise  appeared,  that  the  complainants 
took  ample  means  to  see  that  the  encyclo- 
pedia was  of  the  high  character  which  the 
representations  that  it  was  edited  by  the 
editor  in  chief  of  and  issued  in  connection 
with  the  Scientific  American  gave  the  pub- 
lic the  right  to  expect  (in  this  connection  it 
is  significant  that  no  subscriber  has  ap- 
peared to  all^e  that  the  work  was  in  fact 
otherwise  than  of  this  high  character ) ,  and, 
if  this  was  true,  I  think  there  was  no  fraud 
upon  the  public.  The  represestationa 
amounted  to  nothing  except  in  so  far  as 
they  were  a  guaranty  of  the  care  oa  the  part 
of  the  Scientific  American  pefiple  that  the 
work  would  accord  in  high  character  with 
what  their  reputation  gave  the  public  the 
right  to  expect  from  them.  Purchasers  of 
the  work  were  not  interested  in  the  type- 
setters nor  in  the  bookbinders  or  other  me- 
chanics whose  labor  went  into  the  produc- 


tion of  the  encyclopedia,  except  in  so  far 
as  the  result  of  their  labor  was  concerned; 
nor  were  they  otherwise  interested  in  the 
individuality  of  the  authors  who  wrote  the 
articles  comprising  the  work,  nor  in  how 
the  profits  from  its  sale  were  divided  up. 
Everyone  would,  of  course,  know  that  the 
encyclopedia  is  not  written  by  the  editor  in 
chief,  nor  by  the  assistant  editors  of  the 
Scientific  American,  but  that  necessarily  a 
large  number  of  authorities  would  be  em- 
ployed to  write  about  subjects  upon  which 
they  were  specialists.  The  artistic  success 
of  the  encyclopedia  would,  of  course,  there- 
fore depend,  more  than  upon  anything  else, 
upon  the  judicious  selection  of  these  special- 
ist authors.  That  selection  is  what  stamped 
the  character  of  the  work,  and  that  selec- 
tion was  one  of  the  important  things  to 
which  the  editor  in  chief  of  the  Scientific 
American  gave  his  attention. 

Apparently,  therefore,  the  public  got  ex- 
actly what  complainants  undertook  they 
should  get,  and  I  cannot  see  where  there 
was  any  fraud  upon  the  public  either  prac- 
tised or  attempted.  Certainly,  as  I  view  it, 
the  fraud  is  not  so  apparent  that,  in  a  case 
where  it  was  not  in  issue  and  no  one 
thought  of  either  proving  or  disproving  it, 
a  court  of  appeal  should  lay  hold  of  it  on 
its  own  motion,  not  only  to  deprive  com- 
plainants of  what  I  think  would  otherwise 
be  their  clear  right  to  protect  their  property 
right  in  their  business  name,  but  also  to 
perpetuate,  in  the  continued  use  of  the  name 
Scientific  American  in  connection  with  fu- 
ture editions  of  the  encyclopedia,  what,  now 
that  the  Scientific  American  editorship  and 
co-operation  has  been  withdrawn,  will  here- 
after certainly  be,  as  I  think  it  was  not 
before,  a  fraud  upon  the  public. 


Annotation — ^Protection  of  public  a*  ground  for  injunction  against  misuse 
of  trademark  or  tradename. 


While,  as  hereinafter  more  specifical- 
ly pointed  out,  the  doctrine  has  been  as- 
serted that  one  of  the  grounds  for  inter- 
ference by  equity  to  protect  a  trade- 
mark or  tradename  ag'ainst  simulation 
on  the  ground  of  unfair  competition  is 
to  prevent  a  fraud  and  deceit  being  per- 
petrated on  the  public  by  palming  off 
apon  consumers  the  goods  or  articles  of 
one  manufacturer  for  those  of  another 
in  which  the  public  has  confidence,  yet 
it  may  be  doubted  if,  by  such  declara- 
tions, more  is  intended  than  merely  to 
lay  down  as  a  ground  for  granting  in- 
junctive relief  to  the  plaintiff  where  he 
is  being  injured  in  a  property  right,  that 
tht  action  of  the  defendant  is  mislead- 
LJI.A.1916D. 


ing  and  deceiving  the  public  to  the  in- 
jury of  the  latter,  as  well  as  to  the 
injury  of  the  plaintiff.  These  cases  can 
hardly  be  relied  upon  as  sustaining  the 
view  that,  although  the  producer  or 
manufacturer  of  an  article  has  no  legal 
right  or  ground  for  injunctive  relief  in 
his  own  behalf  against  the  simulation  of 
the  tradename  or  trademark  applied  to 
the  article  he  produces,  nevertheless  if 
it  appears  that  the  public  will  be  de- 
ceived and  mislead  by  such  simulation, 
relief  will  be  given.  Munn  a  Ck).  v. 
Americana  Co.  ante,  116,  is  direct  au- 
thority that  the  right  to  relief  must  be, 
based  upon  the  equities  and  title  of  the 
plaintiff  rather  than  upon  any  injury  to 


Digitized  by 


Google 


120 


ANNOTATION— TRADEMARK— INJUNCTION  TO  PROTECT  PUBLIC. 


the  public,  and  this  holding  is  in  har- 
mony with  that  of  other  cases  where  the 
question  has  specifically  been  presented. 

Thus,  in  Weener  v.  Brayton  (1890)  152 
Mass.  101,  8  L.R.A.  640,  25  N.  E.  46, 
where  the  plaintiff  was  held  not  entitled 
to  relief  on  the  gn^ound  that  any  right  of 
his  was  being  violated,  the  rule  is  de- 
clared that  it  is  necessary  "for  those 
who  claim  that  their  right  of  property 
in  a  trademark  has  been  invaded,  to 
show  that  they  are  in  some  way  by  them- 
selves, or  with  others,  the  owners  there- 
of by  reason  of  some  business  which 
they  are  transacting  together,  and  to ' 
which  its  use  is  incident,  and  that  it  is 
not  merely  a  personal  privilege  which 
they  possess  as  members  of  a  par- 
ticular association  of  wide  extent 
and  embracing  many  persons  of  varied 
interest,  to  advertise,  or  have  ad- 
vertised by  those  by  whom  they  are 
employed,  the  articles  made  by  them  as 
being  made  by  members  of  such  associa- 
tion." And  the  court  points  out  that  it 
will  be  found  that  where  "an  injunction 
has  been  granted  or  an  action  main- 
tained, it  has  been  at  the  instance  of 
one  who  was  himself  a  manufacturer, 
dealer  in,  or  owner  of  the  articles  which 
were  fraudulently  represented  by  the 
counterfeited  labels,  wrappers,  or  ad- 
vertisements to  be  his.  In  such  case  thie 
fraud  complained  of  would  have  a  nat- 
ural and  inevitable  tendency  to  lessen 
the  sales,  affect  the  reputation  of  the 
articles  manufactured  or  dealt  in,  and 
injure  the  business  of  the  complainant, 
and  would  thus  afford  him  a  ground  for 
relief  by  reason  of  the  special  and  pe- 
culiar damage  which  he  would  sustaltt  or 
to  which  he  might  be  exposed.  The 
plaintiffs  show  by  their  bill  that  they 
have  a  right  to  use  th^  label  io  qiteation, , 
and  that  it  is  a  valuable  privilege;  but 
although  they  aver  that  they  have  suf- 
fered loss  by  the  use  of  it  by  the  defend- 
ant, they  do  not  show  that  any  business 
which  they  pursue  has  been  affected,  or 
that  they  can  have  sustained  any  definite 
loss  or  any  injury  except  that  which 
must  be  extremely  remote  and  purely 
speculative." 

And  in  American  Washboard  Co.  v.' 
Saginaw  Mfg.  Co.  (1900)  50  L.R.A.  609, 
43  C.  C.  A.  233,  103  Ted.  281,  it  is  said 
that  the  "plaintiff  comes  into  a  court  of 
equity  in  such  cases  for  the  protection 
of  his  property  rights.  The  private  ac- 
tion [relief]  is  given  not  for  the  benefit 
of  the  public,  although  that  may  be  its 
incidental  effect,  but  because  of  the  in- 
vasion by  defendant  of  that  which  is  the 
exclusive  property  of  complainant." 
L.RJ1.1916D. 


Much  to  the  same  effect  is  Leather 
Cloth  Co.  v.  American  Leather  Cloth  Co. 
(1863)  4  De  G.  J.  &  S.  (Bng.)  137,  af- 
firmed (1865)  11  H.  L.  Cas.  523.  In 
this  case  the  plaintiff  was  denied  relief 
in  his  own  behalf  on  the  ground  of  false 
representations  in  his  trademark,  and 
Lord  Chancellor  Westbury  took  occasion 
to  say  that  "imposition  on  the  public,  oc- 
casioned by  one  man  selling  his  goods  as 
the  goods  of  another,  cannot  be  the 
ground  of  private  action  or  suit.  In  the 
language  of  Lord  Thurlow  in  Webster 
V.  Webster  (1791)  3  Swanst.  (Bng.) 
492,  19  Revised  Rep.  258,  'the  fraud 
upon  the  public  is  no  ground  for  the 
plaintiff's  coming  into  this  court.' " 

And  in  Levy  v.  Walker  (1878)  L.  R. 
10  Ch.  Div.  (Bng.)  436,  it  is  declared 
that  the  ground  of  injunctive  relief  is 
"solely  for  the  purpose  of  protecting  the 
owner  of  a  trade  or  business  from  a 
fraudulent  invasion  of  that  business," 
and  not  to  protect  the  public  from  being 
misled. 

As  already  suggested,  a  doctrine  has 
occasionally  been  asserted  indicating 
that  the  protection  of  the  public  from 
fraud  and  deception  is  a  sufficient 
ground  for  granting  relief  to  the  manu- 
facturer or  producer  of  an  article 
ag^ainst  the  simulation  of  the  article,  or 
the  mark  or  name  applied  to  it  or  used 
in  the  business  of  the  producer.  Thus, 
in  Matsell  v.  Flanagan  (1887)  2  Abb. 
Pr.  N.  S.  (N.  Y.)  459,  in  enjoining  the 
use  of  a  tradename  in  which  the  plain- 
tiff had  no  exclusive  proprietary  interest, 
the  rule  is  asserted  that  the  enforce- 
ment of  the  doctrine  that  trademarks 
shall  not  be  simulated  does  not  depend 
entirely  upwn  the  alleged  invasion  of  in- 
dividual rigihts,  but  as  well  upon  the 
bioad  prifioipla.th&t  t^tpul^ic  are. en- 
titled to  protection  from  the  use  of 
previously  apptopriated  names  or  sym- 
bols in  such  manner  as  may  deceive  them 
by  inducing  or  leading  to  the  purchase 
of  one  thing  for  another.  And  this  rule 
is  approved  in  American  Grocer  Pub. 
Asso.  V.  Grocer  Pub.  Co.  (1876)  51  How. 
Pr.  (N.  Y.)  402.  And  the  case  was  also 
cited  with  approval  in  Imperial  Mfg. 
Co.  V.  Schwartz  (1903)  105  IlL  App, 
525,  wherein  the  court  asserts  the  rule 
to  be  that  "the  public  are  entitled  to  pro- 
tection from  being  misled  to  trade  with 
parties  not  known  to  them,  under  the 
impression  that  they  are  doing  business 
with  an  established  firm  or  person  with 
whom  they  have  been  accustomed  to 
deal."  But  in  this  case  the  eorjjoration 
invoking  equity  aid  had  a  right  to  its 
corporate  name,  although  not  exclusive, 
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except  as  it  might  receive  protection  on 
the  gronnd  of  unfair  competition.  And 
this  vras  also  the  situation  in  Matsell  v. 
Flanagan  (N.  Y.)  supra.  And  this  was 
also  true  as  to  McFell  Electric  &  Teleph. 
Co.  V.  McFell  Electric  Ck).  (1903)  110 
JU.  App.  182,  which  follows  Imperial 
Mfg.  Co.  V.  Schwartz. 

Supporting  this  doctrine,  in  Qrooers 
Journal  Co.  v.  Midland  Pub.  Co.  (1907) 
127  Mo.  App.  356,  105  S.  W.  310,  the 
court  points  out  that  the  doctrine  of  un- 
fair competition  is  based  on  two  grounds. 
First,  that  the  man  who  has  established 
a  reputation  for  his  goods  by  the  excel- 
lence of  his  product,  under  a  certain 
mark  or  symbol  indicating  its  origin  or 
manufacture,  is  entitled  to  be  protected 
in  the  enjoyment  of  the  good  will  and 
the  fruits  and  reputation  of  the  business 
thus  established.  And  seeond,  the  pur- 
chasing public  are  entitled  to  have  pre- 
cisely what  they  have  purchased,  and 
hence  will  be  protected  against  the  simu- 
lation of  an.  article  or  its  name  for  the 


purpose  of  palmii^  off  the  counterfeit 
for  the  original. 

Although  not  in  point  on  its  facts,  at- 
tention is  called  to  the  case  of  Memphis 
Keeley  Institute  v.  Leslie  E.  Keeley  Co. 
1«  L.B.A.(N.S.)  921,  holding  that  equity 
will  not  aid  the  manufacturer  of  a  secret 
medicine,  the  sale  of  which  has  been 
built  up  by  fraudulent  representations  to 
the  public  as  to  its  ingredients,  by  re- 
quiring the  cancelation  of  a  contract  of 
an  institution  purporting  to  administer 
sneh  remedies,  upon  the  theory  that  fail- 
ure to  grant  such  relief  would  enable 
the  defendant  to  impose  upon  the  public 
by  claiming  the  right  to  administer  the 
remedies.  The  case  of  Seattle  Electric 
Ca  V.  Snoqnalmie  Falls  Power  Co.  1 
L.R.A.(N.8.)  1082,  and  note,  as  to 
equitable  enforcement  for  a  limited  time, 
to  prevent  a  public  inconvenience,  of  a 
contract  which  is  against  public  policy, 
are  also  referred  to  as  of  collateral  in- 
terest in  this  eonnection.  A.  Q.  S. 


NORTH   CAROLINA   SUPREME 
COURT. 

OALLIARD   EWDARD8,   Admnc.,   etc.,  of 

jMse  Edwards,  Deceased,  Appt., 

v. 

INTERSTATE  CHEMICAL  CORPORA* 

TION. 

(—  N.  C.  — ,  87  8.  E.  636.) 

I>e«th  —  receverr  by  person  tnjared  •» 
action  lay  rcpresentattve. 

A  satisfied  judsm^nt  for  injuries  inflicted 
by  another's  negligence,  in  favor  of  the  per- 
son injured,  bars  an  action  under  the  stat- 
ute by  hig  personal  representative  for  death 
resulting  from  the  Injury. 
For    otKer   eaaea,   tee  Death,   IV.   in   Dig. 

1-52  y.  S. 

(Clark,  Ch.  J.,  dislents.) 
(January  12,  1916.) 


APPEAL  by  plaintiff*  from  a  judgment  of 
the  Superior  Court  for  Mecklenburg 
County  dismissing  an  action  brought  to 
recover  damages  for  the  death  of  plaintilTa 
intestate,  alleged  to  have  been  caused  by 
defendant's  negligence.     Affirmed. 

Statement  by  Hoke,  J.; 

Civil  action  to  recover  damages  for  deatb 
of  intestate  caused  by  alleged  negligence  of 
defendant  company,  heard  on  demurrer  to 
answer.  The  facts  relevant  to  the  inquiry 
are  suffioiently  embodied  in  the  judgment  <^ 
Ms  Honor  overruling  the  demurrer  in  terms 
as  foflows:  "This  cause  coming  on  to  be 
heard  before  hie  Honor,  James  L.  Webb, 
judge  presiding  at  said  September  term, 
1915,  of  the  Mecklenburg  superior  court, 
and  being  heard  upon  the  complaint  filed 
by  'the  plaintiff,  the  answer  filed  by  the  de- 
fendant, and  the  demurrer  filed  by  the 
plaintiff  to  the  further  defense  set  up  in 
defendant's   answer;    and    it   appearing   to 


Note. —  The  qnostion  as  to  the  effect  of 
a  judgment  in  an  action  for  a  personal  in- 
jury as  a  bar  to  an  action  for  the  death  of 
the  person  injured  as  a  result  of  the  injury 
is  considered  in  a  note  appended  to  St. 
Louis  k  S.  F.  R.  Co.  v.  Goode,  L.R.A.1916G, 
1152,  which  is  cited  in  Edwa>d8  v.  Intkb- 
STATK  Chbuicai.  Corp.  In  a  note  appended 
to  Kelliher  v.  New  York  C.  ft  H.  R.  R.  Co. 
LJI.A1016E,  1178i  the  question  is  consid- 
ered as  to  the  right  of  action  for  injuries 
resulting  in  death  when  any  action  by  the 
injured  person  to  recover  for  his  injuries 
was  barred  by  the  statute  of  limitations  at 
the  time  of  his  death.  And  in  the  same 
UR.A.1916D. 


volume  at  page  1185,  there  Is  reported  the 
North  Carolina  ease  of  Causey  v.  Seaboard 
Ail  Line  R.  Co.,  which  holds  that  the  bar 
by  the  lapse  of  time  of  one's  right  of  ac- 
tion for  personal  injuries  does  not  affect 
the  right  of  his  administrator  to  maintain 
the  statutory  action  for  such  injuries  where 
they  resulted  in  death,  the  action  being  in 
behalf  of  the  statutory  beneficiaries. 

Upon  first  impression  it  might  appear 
thai  the  decision  of  the  North  Carolina 
court  in  Edwabds  v.  Intebstatb  CHEMiCAr. 
Corp.,  that  the  recovery  by  the  injured 
person  of  a  judgment  for  the  injuries  and 
satisfaction  thereof  are  a  bar  to  an  action 
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(he  court  from  the  pleadings  referred  to 
that  this  action  is  brought  by  the  plaintiff 
on  account  of  the  death  of  intestate,  alleged 
to  have  been  caused  by  the  negligence  of 
the  defendant,  and  it  appearing  from  the 
further  defense  set  up  in  the  defendant's 
answer  that  the  plaintiff's  intestate,  Jesse 
Edwards,  prior  to  his  death,  brought  an 
action  for  damages  on  account  of  the  same 
injuries  involved  in  the  present  action 
which  the  plaintiff  in  this  action  alleges 
resulted  in  her  intestate's  death;  that  the 
said  action  of  Jesse  Edwards  v.  Interstate 
Chemical  Corporation  was  duly  tried,  and 
judgment  rendered  therein  for  the  plaintiff, 
and  that  said  judgment  has  been  duly  satis- 
fied by  the  defendant,  aU  of  which  will  more 
fully  appear  by  reference  to  the  further 
defense  set  out  in  the  defendant's  answer, 
the  plaintiff  having  filed  a  demurrer  to  said 
further  defense  admitting  the  truth  of  the 
allegations  contained  therein, — now,  there- 
fore, it  is  hereby  considered,  ordered,  and 
adjudged  that  the  said  demurrer  filed  by  the 
plaintiff  be  overruled,  and  that  the  plain- 
tiff's action  be,  and  it  hereby  is,  dismissed 
by  order  of  the  court." 

Plaintiff  excepted  and  appealed. 

Messrs.  E.  R.  Preston  and  Duckworth 
A  Smith,  for  appellant: 

Plaintiff's  right  of  action  is  not  barred 
by  the  fact  that  her  husband,  during  his 
lifetime,  recovered  a  judgment  against  the 
defendant'  company  for  personal  injuries 
and  sufferings  which  later  resulted  in  his 
death. 

Boliok  T.  Southern  R.  Co.  138  N.  C.  373, 
60  S.  E.  689;  Hulbert  y.  Top^a,  34  Fed. 
510;  Bowes  y.  Boston,  165  Mass.  344,  16 
L.R.A,  365,  29  N.  E.  633;  Hurst  v.  Detroit 
City  B.  Co.  84  Mich.  539,.  48  N.  W.  44; 
Putman  v.  Southern  P.  Co.  21  Or.  230,  27 
Pac.  1033;  Brown  v.  Chicago  k  N.  W.  R. 
Co.  102  Wis.  137,  44  L.R.A.  57»,  77  N.  W. 
748,  78  N.  W.  771,  5  Am.  Neg.  Rep.  255; 
Legg  v.  Britton,  64  Vt.  652,  24  Atl.  1016; 
Causey  v.  Seaboard  Air  Line  R.  Co.  166  N. 
C.  7,  L.R.A.1915E,  1185,  81  S.  E.  918; 
Hartness  v.  Pharr,  133  N.  C.  570,  98  Am. 


St.  Rep.  726,  45  S.  E.  901;  Louisville,  E. 
k  St.  L.  R.  Co.  r.  CUrke,  152  U.  S.  230,  38 
L.  ed.  422,  14  Sup.  Ct.  Rep.  679;  Clare  ▼. 
New  York  k  N.  E.  R.  Co.  172  Mass.  211, 
61  N.  E.  1083;  Stewart  v.  Union  Electric 
Light  k  P.  Co.  104  Md.  332,  8  L.R.A.(K.S.) 
884,  118  Am.  St.  Rep.  410,  65  Atl.  49; 
Sturges  V.  Sturges,  126  Ky.  80,  12  L.R.A. 
(N.S.)  1014,  102  S.  W.  884;  Chesapeake 
k  O.  R.  Co.  ▼.  Dixon,  179  U.  S.  131,  45  L. 
ed.  121,  21  Sup.  Ct.  Rep.  67;  Doaahue  v. 
Drexler,  82  Ky.  167,  56  Am.  Rep.  886; 
Ueyw  V.  Zoll,  119  Ky.  480,  84  S.  W.  543; 
8  R.  C.  L.  732;  Mahoning  Valley  R.  Co. 
V.  Van  Alstine,  77  Ohio  St.  395,  14  L.R.A. 
<N.S.)  893,  83  N.  E.  601;  Buok  v.  ArcaU 
k  M.  River  R.  Co.  125  Cal.  364,  73  Am.  St. 
Rep.  52,  57  Pac.  1066;  Brown  v.  Chatta- 
nooga Electric  R.  Co.  101  Tenn.  252,  70 
Am.  St.  Rep.  666,  47  8.  W.  416. 

Mr.  John  M.  Robinson,  for  appellee: 
The  satisfaction  of  the  former  judgment 
was  a  bar  to  the  present  action. 

Louisville  R.  Co.  v.  Taylor,  27  L.R.A. 
(N.S.)  176,  note;  Tiffany,  Death  by  Wrong- 
ful Act,  S  124;  Shearm.  k  Redf.  Neg.  §  140; 
Hutchison,  Carr.  3d  ed.  §  1391;  Thomp. 
Neg.  %  703{4;  White,  Perwmal  Injuries,  § 
67;  Dresser,  Employma'  Liability,  p.  140; 
3  Elliott,  Railroads,  |  1376;  Coolcy,  Torts, 
2d  ed.  309;.  IS  Ojc.  325;  8  Am.  &  Eng. 
Ene.  Law,  870;  Thompson  t.  Ft.  Worth  k 
R.  O.  R.  Co.  1  Ann.  Cas.  232  and  note,  97 
TeDc.  S90,  80  S.  W.  990;  Read  v.  Great 
Eastern  R.  Co.  L.  R.  3  Q.  B.  355,  9  Best  k 
S.  714,  37  L.  J.  Q.  B.  N.  S.  278,  18  L.  T. 
N.  S.  822,  16  Week.  Rep.  1040;  Griffiths 
V.  Dudley,  L.  R.  9  Q.  B.  Div.  357,  51  L.  J. 
■Q. «.  N.  S.  548,  47  li.  T.  N.  8.  10,  SO  Week. 
Rep.  797;  Louisville,  B.  k  St.  L.  R.  Co.  v. 
CTarke,  152  U.  S.  2S2,  38  L.  ed.  422,  14  Sup. 
Ct.  Rep.  679;  Michigan  C.  R.  Co.  v.  Vree- 
land,  227  U.  S.  70,  67  L.  ed.  421,  S3  Sup. 
Ct.  Rep.  192;  Littlewood  v.  New  York,  89 
N.  Y.  24,  42  Am.  Rep.  271;  Strode  v.  St. 
Louis  Transit  Co.  197  Mo.  628,  95  S.  W. 
851,  7  Ann.  Cas.  1084;  Southern  Bell 
Teleph.  k  TAtf.  Co.  t.  Cassin,  111  Ga.  575, 
60  L.R.A.  694,  36  S.  E.  881;  Price  v.  Rich- 
mond k  D.  R.  Co.  83  S.  C.  556,  26  Am.  St. 


by  his  personal  representative  where  the 
injury  subsequently  resulted  in  death,  al- 
though the  latter  action  is  in  behalf  of  the 
statutory  beneficiaries,  is  inconsistent  with 
tlte  holding  of  that  court  in  the  Causey 
Case  referred  to.  If,  however,  the  distinc- 
tion pointed  out  in  the  note  to  the  Kelli- 
her  Case,  between  an  action  and  a  right  of 
action,  is  kept  in  mind,  the  two  decisions 
may  be  reconciled  on  the  ground  that  the 
recovery  of  a  judgment  Toy  tike  deceased 
in  his  lifetime  for  the  injury  and  the  satis- 
faction thereof  destroyed  the  right  of  ac- 
tion which  the  deceased  had.  The  opera- 
tion of  the  statute  of  limitations  did  not, 
LJtJ^.1916D. 


however,  destroy  the  deeedenfs  cause  of  ac- 
tion, but  it  merely  operated  to  bar  the 
remedy;  hence  the  cause  ot  action  existed 
at  the  time  of  his  death,  and  the  remedy 
for  the  enforcement  thereof'  in  behalf  of  the 
statutory  beneficiaries  would  not  neces- 
sarily be  affected  by  the  fact  that  the 
decedent's  remedy  was  barred  in  his  life- 
time. As  pointed  out  in  the  note  to  the 
Kelliher  Case,  however,  the  cases  are  not  in 
harmony  as  to  the  effect  on  the  right  of  ac- 
tion in  behalf  of  the  statutory  beneficiaries, 
of  the  fact  that  the  remedy  of  the  deceased 
to  recover  for  the  injuries  was  barred  by 
lapse  of  time  when  he  died. 
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Rep.  700,  12  8.  E.  413;  Heeht  v.  Ohio  k 
M.  R.  Co.  132  Ind.  507,  32  X.  E.  302;  Hill 
V.  Pennaylvani*  R.  Co.  178  Pa.  223,  35 
L.R.A.  196,  56  Am.  St.  Rep.  754,  35  Atl. 
997;  Mooney  v.  Chicago,  239  HI.  414,  88 
N.  E.  1B4;  State  use  of  Melitch  v.'  United 
R.  &  Electric  Co.  121  Md.  457,  L.R.A.1915E, 
1163:  Sewell  v.  Atchison,  T.  ft  S.  F.  R. 
Co.  78  Kan.  1,  96  Pac.  1007;  Mebegan  v. 
Bojne  Citjr,  G.  &  A.  R.  Co.  178  Mich.  694, 
L.R.A.191SE,  1170,  141  N.  W.  906,  148  N. 
W.  173;  Perry  r.  PhUadelphia,  B.  k  W. 
R.  Co.  1  Boyce  (Del.)  399,  V7  Atl.  725; 
Atcbiaon,  T.  k  8.  F.  R.  Co.  v.  Farrow,  6 
Colo.  498;  Goodaell  v.  Hartford  k  S.  H. 
R.  Co.  33  Conn.  52;  Brown  t.  Chattanooga 
Electric  R.  Co.  101  Temi.  252,  70  Am.  St. 
Rep.  666,  47  S.  W.  416;  Legg  v.  Britton, 
65  Vt.  652,  24  Atl.  1016;  Lubrano  t.  At- 
lantic Mills,  19  R.  I.  129,  34  L.R.A.  797, 
32  Atl.  206;  Hoover  v.  Chesapeake  k  0. 
R.  Co.  46  W.  Va.  268,  33  S.  E.  224. 

Hoke,  J.,  delivered  the  opinion  of  the 
c*urt: 

The  question  presented  in  the  recoM  has 
been  ranch  considered  by  thi  courts,  and  it 
has  been  very  generally  held — a  position  in 
which  we  fully  concur — that,  the  statute 
conferring  a  right  of  action  for  wrongfully 
causing  the  death  of  another,  usually  to 
be  prosecuted  by  the  personal  representa- 
tive, does '  not,  and  was  not  intended  to, 
confer  such  right  when  the  intestate,  the 
injured  party,  had  been  compensated  for 
the  injury  during  his  life,  and  had  received 
auch  compensation  in  full  adjustment  of 
his  claim.  The  legislation  on  the  subject 
in  this  country  is,  to  a  large  extent,  modeled 
upon  an  Englisb  statute,  commonly  known 
as  Lord  Campbell's  act,  Stat.  9  4  10  Vict, 
chap.  93,  our  own  law  (Revisa),  §S  59,  GO) 
keing  substantially  a  reproduction  of  '  the 
Enslish  statute;  and  the  construction  put 
upon  the  law  in  England '  was  that  the 
action  'would  not  He  if  the  injured  party 
had,  during  his  life,  received  satisfaction 
for  the  wrong,  these  eourta  being  of  opin- 
ion that  it  was  the'  purpose  and  meaning  of 
the  statute  to  deprive  the  wrongdoer  of 
the  protection  oftentimes  afforded  by  reason 
of  the  common-law  principle  that  actions 
of  this  character  died  with  the  person.  Read 
r.  Great  Eastern  R.  Co.  (1868)  L.  R.  3  Q. 
B.  555.  In  that  action,  it  was  shown  that 
the  injured  party,  deceased,  had  accepted 
a  sum  of  money  in  full  satisfaction  for  the 
wrong,  and  the  plea  in  bar  was  held  a  good 
defense.  Blackburn,  Judge,  delivering  the 
principal  opinion,  said  in  part:  "Before 
that  statute'  [Lord  Campbell's  act]  the  per- 
«oa  who  received  a  personal  injury  and 
survived  its  consequences  could  bring  an  l 
action  and  recover  damages  for  the  injury,' 
L.R-A.1916D. 


but  if  he  died  from  its  effects,  then  no 
action  could  be  brought.  To  meet  this  state 
of  the  law,  the  [act  of  Stat.]  9  &  10  Vict. 
chap.  93,  was  passed,"  etc., — and  Lush, 
Judge,  concurring,  said  in  part:  "I  am  of 
the  same  opinion.  The  intention  of  the 
statute  is  not  to  make  the  wrongdoer  pay 
damages  twice  for  the  same  wrongful  act, 
but  to  enaUe  the  representatives  of  the 
person  injured  to  recover  in  a  case  where 
the  maxim,  'Actio  personalis  moritur  cum 
persona,'  would  have  applied.  It  only 
points  to  «  case  where  the  party  injured 
has  not  recovered  compensation  against  the 
wrongdoer." 

This  construction  of  the  law  has  been 
very  generally  adopted  by  the  courts  of 
this  country,  whether  the  statutory  action 
is  considered  a  new  right  or  a  continuation 
of  the  old,  and  there  is  very  little  to  be 
added  to  the  cogent  reasoning  which  they 
have  presented  in  support  of  the  position. 
Littlewood  v.  New  York,  89  N.  Y.  24.  42 
Am.  Rep.  271;  Southern  Bell  Teleph.  k 
Teleg.  Co.  ▼.  Cassin,  111  Ga.  575,  50  L.R.A. 
694,  36  S.  E.  881 ;  Thompson  t.  Ft.  Worth 
k  R.  G.  R.  Co.  97  Tex.  690,  80  8.  W.  990, 
1  Ann.  Cas.  231;  Price  v.  Richmond  k  D. 
R.  Co.  38  8.  C.  556,  26  Am.  St.  Rep.  700, 
12  S.  E.  413;  Hecht  v.  Ohio  k  M.  R.  Co. 
132  Ind.  507,  32  N.  E.  302;  Mooney  v.  Chi- 
cago, 239  III.  414,  88  N.  E.  194.  And  cases 
in  Supreme  Court  of  the  United  States  and 
text-books  of  approved  excellence  recognize 
and  approve  the  principle.  Michigan  C.  R. 
Co.  V.  Vreeland,  227  U.  S.  69-70,  67  L.  ed. 
417-421,  33  Sup.  Ct.  Rep.  192,  Ann.  Cas. 
1914C,  176;  Tiffany,  Death  by  Wrongful 
Act,  2d  ed.  §  124;  3  Elliott,  Railways,  2d 
cd.  §  1376;  8  Am.  k  Eng.  Enc.  Law,  p.  870; 
IS  Cyc.  p.  326.  In  the  citation  to  Tiffany, 
the  author  says:  "If  the  deceased  in  hig 
lifetime  has  done  anything  that  would 
operate  as  a  bar  to  a  recovery  by  him  in 
damages  for  the  personal  injury,  this  will 
operate  equally  as  a  bar  in  an  action  by 
his  personal  representatives  for  his  death. 
Thus,  a  release  by  the  injured  party  of  his 
right  of  action,  or  a  recovery  of  damages 
by  him  for  the  injury,  is  a  complete  defense 
in  the  statutory  action." 

In  Vreeland's  Case,  Associate  Justice 
Lurton,  delivering  the  opinion,  said:  "But 
as  the  foundation  of  the  right  of  action  is 
the  original  wrongful  injury  to  the  decedent, 
it  has  been  generally  held  that  the  new 
action  is  a  right  dependent  up6n  the  exist- 
ence of  a  right  in  the  decedent  immediately 
before  his  death  to  have  maintained  an  ac- 
tion for  his  wrongful  injury." 

A  very  satisfactory  statement  of  the  prin- 
ciple and  the  reasoning  upon  which  it  is 
properly  made  to  rest  will  be  found  in  the 
New  York  case  of  Littlewood  v.  New  York, 
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89  N.  y.  24,  42  Am.  Rep.  271,  where  Rapal- 
lo.  Judge,  delivering  the  opinion,  in  part 
said :  "The  counBel  for  the  plaintiff  is  bub- 
tained  by  the  authorities  in  the  proposition 
upon  which  he  mainly  bases  his  argument 
in  this  case,  viz.,  that  the  right  of  action 
given  by  the  act  of  1847  to  the  personal 
representatives  of  one  whose  death  has  been 
caused  by  the  wrongful  act,  neglect,  or  de- 
fault of  another  is  a  new  right  of  action 
created  by  the  statute,  and  is  not  a  mere 
continuation  in  the  representatives  of  the 
right  of  action  which  the  deceased  had  in 
his  lifetime.  But  it  seems  to  me  that  this 
is  not  the  point  upon  which  the  case  turns, 
and  that  tiie  true  question  is  whether,  in 
enacting  the  statute,  the  legislature  had 
in  view  a  case  like  the  present,  where  the 
deceased  in  his  lifetime  brought  his  action, 
recovered  his  damages  for  the  injury  which 
subsequently  resulted  in  bis  death,  and  re- 
ceived satisfaction  for  such  damages,  and 
whether  it  was  intended  to  superadd  to  the 
.liability  of  a  wrongdoer  who  had  paid  the 
damages  for  an  injury,  a  further  liability 
in  ease  the  party  afterward  died  from 
such  injvury,  for  the  damages  occasioned  by 
his  death,  to  his  next  of  kin;  or  whether 
the  intention  of  the  statute  was  to  provide 
for  the  case  of  an  injured  parl^  who  had 
a  good  cause  of  action,  but  died  from  his 
injuries  without  having  recovered  his  dam- 
ages, and  in  such  a  case  to  withdraw  from 
the  wrongdoer  the  inununity  from  civil 
liability  afforded  him  by  the  common-law 
rule  that  personal  actions  die  with  the 
person,  and  to  give  the  statutory  action  as 
a  substitute  for  the  action  which  the  de- 
ceased could  have  maintained  had  he  lived. 
There  can  be  no  doubt  that  the  legislature 
had  power  to  create  the  double  liability  con- 
tended for,  nor  would  it  necessarily  involve 
any  inconsistency.  The  damages  of  the 
party  injured  are  different  and  distinguish- 
able from  those  which  his  next  of  kin  sus- 
tained by  his  death,  and  no  double  recovery 
of  the  same  damages  would  result.  But  it 
is  equally  clear  that  the  legislature  might 
give  to  the  representatives  the  statutory 
right  of  action  only  as  a  substitute  for  the 
damages  which  the  deceased  was  prevented 
by  his  death  from  recovering,  and  the  ques- 
tion now  is,  What  was  their  intention  in 
this  respect?  The  language  of  the  act 
plainly  indicates,  I  think,  that  the  framers 
had  in  view  the  common-law  rule,  'Actio 
personalis,'  etc.,  and  that  their  main  purpose 
was  to  deprive  the  wrongdoer  of  the  im- 
munity from  civil  liability  afforded  by  that 
rule.  The  .  .  .  gist  of  the  Ist  section 
is  that  the  wrongdoer  'shall  be  liable  to  an 
action  for  damages  notwithstanding  the 
death  of  the  person  injured  and  though  the 
death  shall  have  been  caused  under  such 
L.R.A.1916D. 


circumstances  as  amount  in'  law  to  a  felony.' 
It  does  not  provide  that  the  wrongdoer  shall 
be  liable  notwithstanding  that  he  shall  have 
satisfied  the  party  injured,  or  notwithstand- 
ing that  the  latter  has  recovered  judgment 
against  him,  or  notwithstanding  any  other 
defense  he  might  have  had  at  the  time  of 
the  death,  but  merely  that  the  death  of  the 
party  injured  shall  not  free  him  from  lia- 
bility, showing  that  tiiis  is  the  point  at 
which  the  statute  is  aimed.  The  condition 
upon  which  the  statutory  liability  depends 
is  declared  to  be  'that  the  act,  neglect,  or 
default  is  such  as  would  (if  death  had  not 
ensued),  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages,' 
etc.  This  language  is  accurate  if  the  act 
was  intended  to  apply  to  the  case  of  a 
party  who,  having  a  good  cause  of  action 
for  a  personal  injury,  was  prevented  by  the 
death  which  resulted  from  such  injury, 
from  pursuing  his  legal  remedies,  or  who 
omitted  in  his  lifetime  to  do  so.  It  pre- 
cisely fits  such  a  case,  but  it  is  singular- 
ly inappropriate  to  the  case  of  one  who 
has  in  his  lifetime  maintained  the  action 
and  actually  reoovered  his  damages.  The 
form  of  expression  employed  in  the  act 
shows  that  the  legislature  had  in  mind  the 
case  of  a  party  entitled  to  maintain  an  ac- 
tion, but  whose  right  of  action  was  by 
the  rule  of  the  common  law  extinguished  by 
his  death,  and  not  the  case  of  one  who  had 
maintained  his  action  and  recovered  his 
damages.  This  still  more  strongly  appears 
by  reference  to  the  words  of  the  act  which 
describe  the  wrongdoer  against  whom  a 
right  of  action  is  given.  He  is  not  described 
by  any  language  which  is  applicable  to  a 
party  against  whom  judgment  has  been 
obtained  by  the  deceased  for  the  injury,  but 
as  'the  person  who  would  have  been  liable 
if  death  had  not  ensued.'  And  the  enact- 
ment is  that  tliis  person  shall  be  liable  not- 
withstanding the  death.  It  seems  to  me 
very  evident  that  the  only  defense  of  which 
the  wrongdoer  was  intended  to  be  deprived 
was  that  afforded  him  by  the  death  of  the 
party  injured,  and  that  it  is,  to  say  the 
leas^  assumed  .throughput  the  act  that  at 
the  time  of  such  death  the  defendant  was 
liable.  In  the  present  case  the  defendant 
does  not  answer  the  description  of  'the  per- 
son who  would  have  been  liable  if  death 
had  not  ensued.'  It  would  not  have  been 
liable  if  the  injured  party  were  living,  for 
the  former  judgment  would  be  a  complete 
bar.  The  statute  may  well  be  construed 
as  meaning  that  the  party  who  at  the  time 
of  the  bringing  of  the  action  'would  have 
been  liable  if  death  had  not  ensued'  shall 
be  liable  to  an  action  notwithstanding  th* 
death,"  et«. 
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Tliese  views  of  the  learned  judge,  arising 
chiefly  from  the  language  of  the  statute, 
derive  strong  support  from  the  suggestion 
that,  although  the  statute  may  be  con- 
sidered in  some  respects  as  creating  a  new 
right  of  action,  it  has  its  foundation  in  a 
sinj^Ie  wrong,  and  it  is  not  likely  that  the 
legislature  would  intend  to  subject  the 
wrongdoer  to  additional  liability  when  he 
has  made  compensation  to  the  injured  party 
in  his  lifetime  in  full  adjustment  of  the 
wrong  done  him.  And,  further,  to  hold  that, 
notwithstanding  such  adjustment,  the'  of- 
fender might  at  some  time  in  near  or  dis- 
tant future  be  subjected  to  an  additional 
claim  for  damages  on  the  death  of  the 
party  injured,  would  be  to  impose  upon 
such  a  claim  an  undue  and  prejudicial 
restriction,  and  would  oftentimes  prevent 
the  injured  party  in  his  lifetime  from 
realizing  in  his  sore  need  a  satisfactory 
and  present  compensation.  A  wrongdoer 
would  be  little  inclined  and  hardly  justified 
in  offering  adequate  adjustment  with  such 
a  possibility  hanging  over  him. 

\Ve  were  referred  by  counsel  to  the  case 
of  Causey  v.  Seaboard  Air  Line  R.  Co.  166 
N.  C.  5,  L.R.A.1915E,  1185.  81  S.  E.  917, 
as  being  in  contravention  of  our  present 
ruling,  but  we  do  not  so  interpret  the 
decision.  In  that  case  the  question  pre- 
sented "was  whether  the  statute  of  limita- 
tions commenced  to  run  from  the  time  of 
the  injury  or  from  the  death  of  the  injured 
party,  and  the  court,  in  adopting  the  latter 
period,  held  that  the  statute  in  that  respect 
must  be  considered  as  conferring  a  new 
right  of  action;  and,  the  statute  of  limita- 
tions in  cases  of  this  character,  dealing 
only  with  the  remedy,  the  statute  would 
only  commence  to  run  from  the  time  when, 
by  the  terms  of  the  statute,  the  right  of 
action  arose,  to  wit,  the  death.  True,  in 
support  of  this  position,  it  was  said  that 
the  words  of  this  act,  conferring  the  right 
in  cases  "where,  if  the  injured  party  had 
lived,  he  could  maintain  an  action  for  dam- 
ages," were  only  descriptive  of  the  class 
of  actions  to  which  the  statute  referred, 
and  did  not  operate  to  constitute  it  a 
survival  of  the  old  action.  While  this  is 
certainly  true  on  the  facts  there  presented 
and  in  so  far  as  the  statute  of  limitations 
is  concerned,  it  was  by  no  means  held,  nor 
was  it  intended  to  hold,  that  this  was  all 
the  significance  that  the  language  should 
receive  in  the  further  interpretation  of  the 
statute,  nor  was  it  decided  in  that  case,  or 
intended  to  be,  that  the  statutory  action, 
having  for  its  basis  one  and  the  same 
wrong,  was  to  be  regarded  as  so  entirely 
separate  and  distinct  that  an  additional 
recovery  could  1>e  had,  notwithstanding  that 
all  claim  for  damages  therefor  had  been 
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fully  adjusted  in  the  lifetime  of  the  injured 
party.  And  in  case  of  Boliclc  v.  Southern 
R.  Co.  138  N.  C.  370,  50  S.  E.  689,  to 
which  we  were  also  referred,  the  only  ques- 
tion decided  in  that  case  was  that  the 
statutory  action  did  not  accrue  till  the 
death  of  the  injured  party,  and  could  not 
therefore  be  incorporated  by  amendment 
with  an  action  which  had  been  instituted 
by  the  deceased  in  his  lifetime. 

It  will  be  noted  in  Bolick's  Case,  that  no 
compensation  for  the  wrong  had  been  re- 
ceived by  the  deceased,  and  therefore  a  cause 
of  action  existed  in  him  at  the  time  of  his 
death,  thus  bringing  the  case  under  the 
exact  language  of  the  statute,  and  while 
the  statutory  right  could  not  be  pursued 
in  the'  original  action,  the  prtsent  chief 
justice,  delivering  the  opinion,  said :  "When 
death  occurs  pending  an  action  for  personal 
Injuries,  such  cause  is  merged  in  the  action 
for  the  death,  and  the  only  remedy  is  that 
given  under  §  1498  of  the  Code  [now  Re- 
visal,  8  69]," — thus  recognizing  that  to 
come  within  the  language  of  the  statute 
there  must  have  been  a  cause  of  action 
existent  at  the  time  of  his  death.  See 
notes  to  recent  case  of  St.  Louis  &.  S.  F. 
R.  Co.  V.  Goode,  L.R.A.1915E,  at  page  1152, 
and  State  use  of  Mel  itch  v.  United  R.  & 
Electric  Co.  L.R.A.1915E,  at  page  1163. 

There  is  no  error  in  the  judgment,  and 
the  same  must  be  affirmed. 

Clark,  Ch.  J.,  dissenting; 

As  said  in  Bolick  v.  Southern  R.  Co.  138 
N.  C.  370,  50  S.  E.  689,  "A  cause  of  action 
for  death  by  wrongful  act  cannot  accrue 
until  the  death,"  and  it  was  held  that 
therefore  it  could  not  be  set  up  by  amend- 
ment to  an  action  which  had  been  instituted 
by  the  deceased  himself  for  injuries  which 
subsequently  resulted  in  his  death.  It  will 
surely  follow  from  this  that  they  are,  so 
to  speak,  independent  causes  of  action,  and 
that  a  recovery  for  or  the  compromise  of 
a  cause  of  action  for  personal  injuries  by 
the  deceased  could  not  possibly  bar  an 
action  for  his  wrongful  death,  which  could 
only  accrue  subsequent  thereto  by  his  death. 
Whatever  may  be  the  opinion  of  the  in- 
dividual members  of  this  court,  whether  a 
cause  of  action  should  be  maintainable  for 
wrongful  death,  this  is  not  a  matter  for 
the  courts,  but  for  legislation.  Formerly 
such  cause  of  action  could  not  be  main- 
tained. He  legislature  has  now  provided 
that  such  cause  of  action  can  be  asserted. 
In  this  case,  there  has  been  a  death,  and 
the  complaint  alleges  that  it  was  caused 
by  the  negligence  of  the  defendant.  No 
one  can  recover  for  such  cause  of  action 
except  the  administrator  or  executor  of 
the  deceased.     Killian  v.  Southern  R.  Co. 
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128  N.  C.  261,  38  S.  E.  873,  where  the 
history  of  this  legislation  is  given.  It  is 
now  asserted  by  the  personal  representa- 
tive for  the  first  time.  It  has  not  been 
paid,  and  it  has  not  been  compromised, 
and  it  did  not  exist  until  the  death  of  his 
intestate,  who  could  not,  and  indeed  did 
not  attempt  to,  settle  for  such  wrongful 
death. 

It  is  true  that  in  this  action  there  should 
not  be  allowed  any  recovery  for  the  physical 
pain  and  injury  suffered  by  the  intestate, 
which  is  usually  an  element  in  the  damages 
recoverable  for  wrongful  death,  as  this  ele- 
ment has  already  been  paid  for.  But  the 
damages  sustained  by  the  wrongful  death 
were  given  by  the  statute,  and  accrued  sub- 
sequent to  the  recovery  of  the  judgment  by 
the  intestate  for  his  physical  injuries,  and 
the  statute  does  not  contemplate  that  pay- 
ment for  injuries  and  physical  sufferings 
to  the  plaintiff's  intestate  should  bar  the 
family  of  the  decedent  from  recovering  for 
their  loss  of  the  value  of  his  services  to 
them.  This  is  a  subsequent  and  greater 
damage,  and  accrues  to  a  different  party. 

It  is  true  that  the  legislature  might  amend 
the  statute  to  so  provide.  But  it  is  very 
doubtful,  considering  the  object  of  the  stat- 
ute, which  is  principally  to  provide  for  the 
dependent  family  of  the  decedent,  that  the 
legislature  would  bo  enact.  Certainly  it  is 
not  so  enacted,  and  there  is  nothing  in  the 
wording  of  the  statute  which  intimates  to 
the  court  that  the  general  assembly  so  in- 
tended. 

In  Bolick  v.  Sonthem  R.  Co.  138  N.  C. 
373,  50  S.  E.  680,  it  was  held:  "It  is  no 
defense  to  an  action  to  recover  for  the 
wrongful  killing  of  the  intestate  that  he 
had  in  his  lifetime  recovered  a  judgment 
against  the  same  defendant  for  personal 
injuries  which  resulted  in  his  death." 

The  opinion  added:  "We  think  this  was 
correctly  held,  for  there  the  death  was  a 
cause  of  action  accruing  subsequent  to  the 
judgment." 

In  Whitehurst  v.  Atlantic  Coast  Line  R. 
Co.  160  N.  C.  2,  75  S.  E.  812,  the  court, 
citing  Bolick  v.  Southern  R.  Co.  supra,  held 
that  where  the  plaintiff's  intestate  began 
an  action  for  personal  injuries  and  died 
before  its  termination,  his  personal  repre- 
sentative could  bring  an  action  for  the 
wrongful  death. 

In  Broadnax  v.  Broadnax,  160  N.  C.  432, 
42  L.R.A.(N.S.)  725,  76  S.  E.  216,  it  was 
held,  again  citing  Bolick  v.  Southern  R. 
Co.  supra,  that  the  amount  of  damages 
recovered  for  a  wrongful  death  is  not  liable 
to  be  applied  in  payment  of  debts  and 
legacies,  and  that  such  cause  of  action  did 
not  exist  until  the  statutes  therein  recited, 
beginning  with  chapter  39,  Laws  1854-S5, 
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and  succeeding  statutes,  which  are  now  Re- 
visal  1905,  §§  59,  60.  It  follows  inevitably 
that,  ae  the  action  can  only  be  brought  by 
the  personal  representative,  the  decedent 
could  not  recover  or  compromise  for  such 
cause  of  action  if  he  had  attempted  to  do 
so,  which  he  did  not  in  this  case. 

In  W«tt«  V.  Vanderbilt,  167  N.  C.  567,  83 
S.  E.  813,  it  was  held,  citing  BolicI:  v. 
Southern  R.  Co.,  that  actions  for  injuries 
to  the  person  do  not  survive.  It  was  these 
injuries  that  the  intestate  recovered  for. 
It  is  certainly  based  upon  authority  and 
reason,  and  settled  by  the  above  decisions, 
that  the  cause  of  action  for  which  the  de- 
ceased recovered  judgment  is  an  entirely 
separate  cmd  distinct  cause  of  action  from 
that  for  wrongful  death  for  which  this  ac- 
tion is  brought.  The  cause  of  action  for 
personal  injuries  would  have  abated  at  the 
death  of  the  decedent.  The  cause  of  action 
for  wrongful  death  did  not  accrue  till  the 
death,  and  is  created  by  the  statute  and  in 
favor  of  a  different  party.  A  recovery  or 
a  compromise  for  the  former  being  an 
entirely  separate  and  distinct  matter,  both 
in  law  and  fact  and  in  a  different  right, 
such  judgment  or  compromise  cannot  bar 
a  recovery  by  the  plaintiff  for  this  entirely 
separate  and  distinct  action  for  wrongful 
death. 

This  case  depends  upon  tlie  construction 
of  our  own  statute,  but  the  conclusion 
reached  in  this  dissent  is  sustained  by 
many  decisions  upon  similar  statutes  else- 
where. Sturges  v.  Sturges,  126  Ky.  80,  12 
L.R-A.(N.S.)  1014,  102  S.  W.  884;  Chesa- 
peake &  0.  R.  Co.  V.  DUon,  179  U.  S.  131, 
45  L.  ed.  121,  21  Sup.  Ct.  Rep.  67  j  Donahue 
V.  Drexler,  82  Ky.  157,  56  Am.  Rep.  880; 
Meyer  v.  ZoU,  119  Ky.  480,  84  S.  VV.  543. 

In  Donahue  v.  Drexler,  82  Ky.  157,  56 
Am.  Rep.  886,  it  was  held  that  a  settlement 
by  the  decedent  in  his  lifetime  for  injuries 
occasioned  by  assault  and  battery  was  no 
bar  to  an  action  by  his  widow  for  damages 
on  account  of  his  death  caused  thereby; 
the  latter  action  being  maintainable  under 
the  laws  of  that  state. 

In  8  R.  C.  J^.  732,  it  is  said:  "Author- 
ities are  not  wanting  which  take  the  view 
that  under  the  survival  act  and  the  death 
act,  two  separate  and  distinct  causes  of 
action  are  created  which  may  coexist,  but 
have  no  connection,  and  that  these  two 
actions  may  be  prosecuted  concurrently. 
Davis  V.  St.  Louis,  I.  M.  &.  S.  R.  Co.  5  J  Ark. 
117,  7  L.R.A.  283,  13  S.  W.  801;  Texarkana 
Gas  &  El.  Co.  V.  Orr,  59  Ark.  215,  43 
Am.  St.  Rep.  30,  27  S.  E.  66;  Southern 
Bell  Teleph.  &  Teleg.  Co.  y.  Cassin,  111  Ga. 
575,  50  L.R.A.  694,  36  S.  E.  881;  .  .  . 
Stewart  v.  United  Electric  Light  &,  P.  Co. 
8    L.R.A.(N.S.)    384,   and   note    (104    Md. 
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332,  118  Am.  St.  Rep.  410,  65  Atl.  49; 
Bowes  T.  Boston,  155  Mass.  344,  15  L.R.A. 
365,  20  N.  E.  633;  .  .  .  Brown  t.  Chi- 
cago ft  N.  W.  R.  Co.  102  Wis.  137,  44 
L.R,A.  679,  77  N.  W.  748,  78  N.  W.  771, 
6  Am.  Keg.  Rep.  255." 

The  two  actions,  though  prosecuted  (under 
those  statutes)  by  the  same  personal  repre- 
sentative, are  not  in  the  same  right,  and 
hence  a  recovery  and  satisfaction  in  one  is 
not  a  bar  to  recovery  in  the  other.  Ma- 
honing Valley  R.  Co.  v.  Van  Alstine,  77 
Ohio  St.  395,  14  L.R.A.(N.8.)  893,  83  N. 
E.  601.  These  decisions  proceed  on  the 
ground  that  a  statute  similar  to  Lord 
Campbell's  act  creates  a  new  cause  of  ac- 
tion, while  the  survival  statute  merely 
saves  to  the  personal  representative  of  the 
deceased  an  action  which  he  could  have 
brought  in  his  lifetime  for  injuries  arising 
from  negligence  and  default,  and  that  it 
must  necessarily  follow  that  neither  action 
is  an  alternative  or  substitute  for  the  other, 
and  consequently  they  both  may  be  main- 
tained. Stewart  v.  United  Electric  Light 
&  P.  Co.  104  Md.  832,  8  L.R.A.(X.S.)  384, 
118  Am.  St.  Rep.  410,  65  Atl.  49;  Causey 
7.  Seaboard  Air  Line  R.  Co.  166  N.  C.  6, 
L..R.A.1015E,  1185,  81  8.  E.  917. 

Any  injustice  to  the  defendant,  it  was 
held,  could  be  prevented  by  the  trial  judge 
limiting  the  recovery  in  the  survival  action 
for  personal  injuries  to  th«  loss  occasioned 
to  the  deceased  prior  to  his  death,  and  in 
the  action  for  tiie  wrongful  death  to  the 
pecuniary  loss  sustained  by  the  beneficiaries 
under  such  act.  Stewart  v.  United  Electric 
Light  k  P.  Co.  supra;  Brown  v.  Chicago 
t  S.  W.  R.  Co.  102  Wis.  137,  44  L.R.A. 
579,  77  N.  W.  748,  78  N.  W.  771,  5  Am. 
Xeg.  Rep.  255.  In  Bnrk  v.  Areata  ft  M. 
River  R.  Co.  125  Cal.  867,  73  Am.  St.  Rep. 
52,  57  Pac.  1065,  it  is  said:  "Under  our 
statute  the  injured  person  might  survive 
long  enough  to  sue  and  recover  damages 
or  to  settle  with  tlie  wrongdoer,  and  then 
by  hia  death  a  new  cause  of  action  would 
accrue  to  hia  heirs." 


In  Brown  v.  Chattanooga  Electric  R.  Co. 
70  Am.  St.  Rep.  684,  note,  it  was  held:  If 
"a  statute  makes  the  killing  of  a  passenger 
of  a  railroad  corporation  through  gross  neg- 
ligence punishable  by  a  penalty  payable  to 
the  widow  and  children  or  next  of  kin, 
such  passenger  cannot  release  the  corpora- 
tion from  liability,  and  therefore  his  agree- 
ment to  do  so  cannot  bar  an  action  brought 
for  his  death  by  an  administrator  for  the 
benefit  of  the  persons  entitled  to  the 
penalty." 

In  the  same  ease  it  is  said:  "It  is  an 
action  for  damages  arising  from  the  mere 
fact  of  death,  not  damages  to  the  deceased, 
but  damages  to  his  successors  under  the 
statute.  Therefore  we  cannot  comprehend 
the  reasoning  which  enables  an  injured  per- 
son to  release  a  cause  of  action  which  has 
not  accrued,  and  cannot  accrue  until  his 
death,  and  which  then  accrues  to  third 
persons.  It  would  be  necessary  to  support 
such  a  conclusion  that  we  admit  that  a 
person  has  a  right  of  action  for  his  own 
death.  A  greater  degree  of  absurdity  would 
not  be  attained  in  the  enactment  of  a  stat- 
ute making  suicide  punishable  as  murder 
in  the  first  d^ree." 

Upon  the  authorities,  and  it  would  seem 
upon  the  logic  and  the  letter  of  the  statute, 
the  plaintiff's  right  of  action  in  this  ease 
is  an  entirely  separate  and  distinct  cause 
of  action  from  that  for  which  his  intestate 
recovered,  and  is  not  barred  by  the  judg- 
ment recovered  by  such  intestate  for  the 
personal  injuries  sustained  which  later  re- 
sulted in  his  death  and  the  creation  thereby 
of  the  cause  of  action  in  favor  of  his  per- 
gonal representative  for  the  benefit  of  those 
entitled  to  share  in  the  distribution  of  his 
personal  property.  Revisal  1905,  §  50.  This 
recovery,  it  is  expressly  stated,  shall  be 
"such  damages  as  are  a  fair  and  just  com- 
pensation for  the  pecuniary  injury  result- 
ing from  such  death."  Revisal  1905,  §  60. 
These  could  not  possibly  have  accrued  to 
the  intestate  or  have  been  estimated  in  his 
favor." 


CAIjIFORKIA  sttprkme  corRT. 
(In  Banc.) 

ETHEL  C.  MACKENZIE 

y. 

JOHN  P.  HARE  et  al. 

(165  Cal.  776,  134  Pac.  713.) 

Cltlzenslilp  —  marriage  of  woman  to 
foreigner. 

1.  Under   the   Federal   statute   declaring 

Note. —  As    to    effect    of    marriage     on 
woman's  status  as  an  alien,  see  annotation 
following  this  case,  post,  132. 
I.,.RJL.]916D. 


t  that  any  American  woman  who  marries  a 
foreigner  shall  take  the  nationality  of  her 
husband,  the  marriage  of  a  native-born 
woman  to  a  resident  foreigner  destroys  her 
right  to  suffrage  as  conferred  by  a  state 
Constitution  upon  every  native  citizen  of 
the  United  States. 
For   other   cases,   tee    Citizenship,   in   Dig. 

1-52  N.  8. 
Same  —  Federal  Constitution  —  effect. 

2.  The  provision  of  the  Federal  Consti- 
tution that  all  persons  born  in  th;  United 
States  and  subject  to  the  jurisdiction  there- 
of are  citizens  of  the  United  States  does 
not  prevent  legislation   to  the  effect  that 
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marriage  of  a  native  woman  to  an  alien  will 
render   her  an  alien,  since  a   citiEen  may 
I  enounce  his  citizenahip. 
For  other   caset,   see   Citizenship,  in    Dig. 
1-52  X.  S. 

(August  &,  1913.) 

APPLICATION  for  a  writ  of  mandamus 
to  compel  defendants  as  members  of 
the  board  of  election  commissioners  of  the 
city  and  county  of  San  Francisco  to  register 
plaintiff  as  a  qualified  voter  of  said  city 
and  county.     Denied. 

The  facts  are  stated  in  the  opinion. 

Mr.  Milton  T.  U'Ren,  for  petitioner: 

An  American  woman  marrying  an  alien 
does  not  lose  her  citizenship  by  reason  of 
said  marriage,  if  she  continues  to  reside 
within  the  jurisdiction  of  the  United 
States. 

15  Ops.  Atty.  Gen.  599;  10  Ops.  Atty. 
Gen.  321;  Ruckgaber  v.  Moore,  104  Fed. 
947;  Comitis  v.  Parkerson,  22  L.R.A.  148, 
56  Fed.  556 ;  Shanks  v.  Dupont,  3  Pet.  242, 
7  L.  ed.  666;  Beck  v.  McOillis,  9  Barb.  S5. 

Petitioner,  having  been  born  within  the 
United  States,  subject  to  the  jurisdictioa 
thereof,  is  a  citizen  of  the  United  States. 

7  Cyc.  137;  Inglis  v.  Sailor's  Snug  Har- 
bour, 3  Pet.  99,  7  L.  ed.  617;  Dawson  v. 
Godfrey,  4  Cranch,  321,  2  L.  ed.  634;  Unit- 
ed States  v.  Wong  Kim  Ark,  189  U.  S.  649, 
42  L.  ed.  890,  18  Sup.  Ct.  Rep.  456. 

A  woman  is  a  citizen  of  tlie  United  States 
within  the  meaning  of  the  Ist  section  of 
the  14th  Amendment  to  the  Constitution 
of  the  United  States. 

Minor  v.  Happersett,  21  Wall.  162,  22 
L.  ed.  627;  State  ex  rel.  McCampbell  v. 
County  Ct.  90  Mo.  593,  2  S.  W.  788;  Ritchie 
V.  People,  155  111.  98,  29  L.R.A.  79,  46  Am. 
St.  Rep.  315,  40  N.  £.  454;  Re  Lockwood, 
154  U.  S.  116,  38  L.  ed.  929,  14  Sup.  Ct. 
Rep.  1082;  Ex  parte  Virginia,  100  U.  S. 
339,  25  L.  ed.  676,  3  Am.  Crim.  Rep.  647; 
Shanks  ▼.  Dupont,  3  Pet.  242,  7  L.  ed.  666. 

Actual  removal  is  necessary  to  constitute 
expatriation. 

14  Ops.  Atty.  Gen.  295;  Morse,  Citizen- 
ship, §  179;  6  Am.  &  Eng.  Enc.  Law,  31; 
9  Ops.  Atty.  Gen.  62;  7  Cyc.  145,  146. 

Citizenship  cannot  be  taken  away  from 
any  citizen  by  Congress,  and  can  be  only 
given  up  voluntarily  and  as  an  inherent 
right. 

United  States  v.  Wong  Kim  Ark,  169  U. 
8.  703,  42  L.  ed.  910,  18  Sup.  Ct.  Rep.  456; 
Re  Look  Tin  Sing,  10  Sawy.  353,  21  Fed. 
910. 

Messrs.  Thomas  V.  Cator  and  William 
McRevltt,  for  respondents: 

Marriage  confers  the  citizenship  of  the 
huslMind  upon  the  wife,  ipso  facto,  regard- 
L..RJ^.1916D. 


t  less  of  the  residence  of  the  wife,  or  whether 
'  she  ever  resided  in  the  United  States. 

Kane  v.  McCarthy,  63  N.  C.  290;  Head- 
man V.  Rose,  63  Qa.  458;  Ware  v.  Wisner, 
50  Fed.  310;  Kelly  v.  Owen,  7  Wall.  496, 
19  L.  ed.  283;  Dorsey  v.  Brigharo,  177  111.. 
256,  42  L.RJL.  809,  69  Am.  St.  Rep.  228, 
52  N.  E.  303 ;  Peqnignot  v.  Detroit,  16  Fed. 
211;  Hopkins  v.  Facliant,  65  U.  C.  A.  1, 
130  Fed.  839;  United  States  v.  Kellar,  11 
Biss.  314,  13  Fed.  82;  Leonard  v.  Grant,  6 
Sawy.  603,  5  Fed.  13;  Habey  v.  Beer,  62 
Hun,  366,  5  N.  Y.  Supp.  334;  People  v. 
Newell,  38  Hun,  79;  Gumm  v.  Hubbard, 
97  Mo.  311,  10  Am.  St.  Rep.  312,  11  S.  W. 
61;  Kircher  v.  Murray,  54  Fed.  617;  Re 
Nocila,  106  C.  C.  A.  464,  184  Fed.  322; 
14  Ops.  Atty.  Gen.  402. 

All  writers  on  the  law  of  citizenship 
treat  marriage  as  a  mode  of  expatriation. 

Cockbum,  Nationality,  p.  24;  Leonard  v. 
Grant,  6  Sawy.  603,  6  Fed.  11;  Van  Dyne, 
Naturalization,  1007,  ed.  pp.  333-357,  227; 
Van  Dyne,  Citizenship  (see  head  "Expatria- 
tion") ;  2  Wharton,  Int.  Law  Dig.  420, 
§  186;  3  Moore,  Int.  Law  Dig.  p.  448; 
Webster,  Citizenship,  297,  298;  Brannoa. 
14th  Amend,  p.  28;  Bouve,  Exclusion  of 
Aliens,  pp.  389,   390. 

Marriage  by  a  woman  to  an  alien  is  a 
mode  of  naturalization,  by  the  principles 
of  international  comity,  evidenced  by  stat* 
ute  in  England  and  the  United  States,  and 
evidenced  either  by  statute  or  consent  in 
civilized  nations. 

Van  Dyne,  Naturalization,  1907,  ed.  p. 
227;  Kelly  v.  Owen,  7  Wall.  406,  19  L. 
ed.  283;  United  States  v.  Kellar,  11  Biss 
314,  13  Fed.  82;  Leonard  v.  Grant,  6  Sawy. 
603,  5  Fed.  11;  Reg.  V.  Manning,  2  Car.  tn 
K.  887,  Temple  &  M.  155,  1  Den.  C.  C. 
467,  19  L.  J.  Mag.  Caa.  N.  S.  1,  13  Jur. 
062. 

Shaw,  J.,  delivered  the  opinion  of  the 
court: 

Application  in  this  court  for  a  writ  com- 
manding defendants,  as  members  of  the 
board  of  election  commissioners  of  the  city 
and  county  of  San  Francisco,  to  register 
the  plaintiff  as  a  qualified  voter  of  8a,id 
city  and  county. 

The  plaintiff  was  born  and  ever  since 
has  resided  in  the  state  of  California.  On 
August  14,  1909,  being  then  a  residen'-.  and 
citizen  of  this  state  and  of  the  United 
States,  she  was  lawfully  niarried  to  Gordon 
Mackenzie,  a  native  and  subject  of  the 
Kingdom  of  Great  Britain.  He  bad  resided 
in  California  prior  to  that  time,  still  re- 
sides there,  and  it  is  his  intention  to  make 
this  state  his  permanent  residence.  He  has 
not  become  naturalized  as  a  citizen  of  the 
United  States,  and  it  does  not  appear  that  he 
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intends  to  do  ao.  Ever  since  their  mar- 
riage the  plaintiff  and  her  husband  have 
lived  together  as  husband  and  wife.  On 
January  22,  1913,  she  applied  to  the  defend- 
ants to  be  registered  as  a  voter.  She  was 
then  over  the  age  ol  twenty-one  years,  and 
had  resided  in  San  Francisco  for  more  than 
ninety  days.  Kegistration  was  refused  to 
her  on  the  ground  that  by  reason  of  her 
marriage  to  Gordon  Mackenzie,  a  subject 
of  Great  Britain,  she  thereupon  took  the 
nationality  of  her  husband,  and  ceased  to 
be  a  citizen  of  the  United  Stales.  The 
soundness  of  this  objection  is  the  question 
to   be  decided. 

The  qualifications  necessary  to  entitle  a 
person  to  the  privilege  of  suffrage  and  the 
right  of  registration  as  a  voter  in  this 
state  are  fixed,  declared,  and  controlled 
by  S  1  of  article  2  of  the  state  Constitu- 
tion, as  amended  on  October  10,  1911.  The 
purpose  of  the  amendment  was  to  extend 
the  privilege  of  suffrage  to  women.  The 
portion  of  the  section  upon  which  the  deci- 
sion of  this  case  depends  is  -  the  opening 
clause,  giving  the  privilege  of  suffrage-  to 
"every  native  citizen  of  the  United  States" 
who  possesses  the  other  qualifications  men- 
tioned in  the  subsequent  parts  of  the  sec- 
tion. It  declares  that  persons  having  the 
qualifications  stated  shall  "be  entitled  to 
vote  at  all  elections."  As  it  is  admitted 
that  the  plaintiff  possesses  all  the  other 
qualifications  required,  the  sole  question 
presented  is  whether  or  not,  upon  the  facts 
we  have  stated,  she  is  a  "native  citizen 
of  the  United  States."  If  she  comes  within 
that  definition,  she  is  entitled  to  registra- 
tion as  demanded.  She  was  a  citizen  of 
the  United  States  prior  to  her  marriage 
to  Mackenzie.  No  event  affecting  her  status 
as  a  citizen,  except  said  marriage,  has 
occurred  since  that  time.  She  therefore 
still  remains  a  citizen  of  the  United  States, 
onleas  she  has  lost  her  citizenship  by  her 
marriage  with  an  unnaturalized  resident 
alien.  Hauenstein  v.  Lynham,  100  U.  S. 
484,  25  li.  ed.  628. 

The  status  of  persons  as  oititens  or  aliens, 
respectively,  is  controlled  entirely  by  the 
Constitution  of  the  United  States  and  the 
acts  of  Congress  passed  in  pursuance  there- 
of. We  must  look  solely  to  thnm  to  ascer- 
tain whether  or  not  the  plaintiff  is  a  citizen 
and,  as  such,  a  voter  entitled  to  registra- 
tion. 

And  in  determining  their  meaning  and 
effect  the  state  courts  are  bound  by  the 
interpretation  put  upon  them  by  the  courts 
of  the  United  States. 

Prior  to  any  l^islation  on  the  subject 
by  Congress,  there  was  some  uncertainty 
and  conflict  of  authority  concerning  the 
right  of  expatriati<».  'The  question  first 
L.K.A.1916D.  9 


arose  in  1795,  in  Talbot  v.  Janson,  3  Dall. 
133,  162,  1  L.  ed.  640,  552,  where  Iredell. 
J.,  discusses  it  at  length,  stating  his  ctm- 
clusion  to  be  that  a  citizen  could  not  de- 
nationalize himself  without  the  consent  of 
his  government.  The  other  justices  ex- 
pressed no  opinion  on  the  point.  Similar 
views  were  stated  in  Shanks  v.  Dupont 
(1830)  3  Pet.  246,  7  L.  ed.  668,  Inglis  v. 
Sailor's  Snug  Harbour  (1830)  3  Pet.  101, 
125,  7  L.  ed.  618,  626,  and  in  United  States 
V.  Gillies  (1815)  Pet.  C.  0.  161,  Fed.  Gas. 
No.  15,206.  In  Shanks  v.  Dupont,  the  court 
said,  per  Story,  J.:  "The  general  doctrine 
is  that  no  person  can,  by  any  act  of  their 
own,  without  the  consent  of  the  govern- 
ment, put  off  their  allegianpe  and  become 
aliens."  And  on  this  ground  it  was  held 
that  the  marriage  of  a  woman  citizen  with 
an  alien  did  not  change  her  allegiance  to 
the  United  States.  There  was  at  that  time 
no  legislation  permitting  expatriation.  In 
Stoughton  V.  Taylor,  2  Paine,  661,  Fed. 
Cas.  No.  7,558,  it  is  said  that  the 
right  of  expatriation  is  fundamental  and 
inherent.  To  the  same  effect,. see  Alsberry 
V,  Hawkins,  9  Dana,  178,  33  Am.  Dec.  546. 
Other  state  courts  were  of  the  same  opin- 
ion. The  denial  of  the  right  of  voluntary 
expatriation  was  somewhat  inconsistent 
with  the  laws  of  the  United  States  provid- 
iqg  for  the  naturalization  of  foreigners, 
the  first  of'  which  was  enacted  in  1779. 
Act  March  26,  1790,  chap.  3,  1  Stat,  at  L. 
103.  The  question  was  practically  set  at 
rest  by  the  act  of  July  27,  1868.  15  Stat, 
at  L.  223,  chap.  249,  U.  S.  Rev.  SUt.  § 
1999,  Comp.  Stat.  1913,  §  3955,  1  Fed. 
Stat.  Anno.  p.  788.  The  preamble  thereof 
declares  that  the  right  of  expatriation  is 
a  natural  and  inherent  right  of  all  people. 
The  body  of  the  act  declares  further  that 
any  decision  of  any  officer  of  the  govern- 
ment denying,  restricting,  or  impairing  the 
right  of  expatriation  is  "inconsistent  with 
the  fundamental  principles  of  this  govern* 
ment."  This  language  seems  to  be  but 
little  more  than  a  legislative  declaration 
of  national  policy.  But  it  dearly  is  opera- 
tive in  this,  that  it  gives  the  consent  of 
the  national  government  to  the  expatriatimi 
of  any  citizen  by  his  or  her  voluntary  act. 
If  such  consent  of  the  nation  is  essential 
to  a  valid  expatriation,  this  law  is  evidence 
thereof.  The  absolute  right  of  expatriation 
is  now  recognized  as  the  settled  doctrine 
of  this  country.  Browne  v.  Dexter,  66  Cal. 
40,  4  Pac.  913;  Kane  ▼.  McCarthy,  63  N. 
C.  302;  Burton  v.  Burton,  1  Keyes,  369, 
1  Abb.  App.  Dec.  271;  Kelly  v.  Owen,  7 
Wall.  496,  19  h.  ed.  283;  Re  Look  Tin 
Sing  (C.  C.)  10  Sawy.  353,  21  Fed.  !)()5. 
Iir  the  case  last  cited  the  court  says:  "The 
United  States  recognize  the  right  of  every- 
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one  to  expatriate  himself  and  choose  an- 
other country."  In  view  of  the  contention 
to  be  hereafter  mentioned,  it  is  to  be  no- 
ticed that  this  case  was  decided  after  the 
adoption  of  the  14th  Amendment. 

The  first  legislation  by  Congress  in  re- 
gard to  the  status  of  married  women  as 
citizens  was  the  act  of  1853.  Act  Feb.  10, 
1855,  chap.  71,  10  Stat,  at  L.  604,  U.  S. 
Rev.  Stat.  §  1094,  Comp.  Stat.  1913,  §  3948, 
1  Fed.  Stat.  Anno.  p.  786.  Section  2  is  as 
follows:  "That  any  woman  who  might 
lawfully  be  naturalized  under  the  existing 
laws,  married,  or  who  shall  be  married,  to 
a  citizen  of  the  United  States,  shall  be 
deemed  and  taken  to  be  a  citizen."  In  the 
Revised  Statutes  the  words  "and  taken" 
are  omitted.  The  effect  of  this  statute  is 
that  every  alien  woman  who  marries  a  citi- 
zen of  the  United  States  becomes  perforce 
a  citizen  herself,  without  the  formality 
of  naturalization,  and  regardless  of  her 
wish  in  that  respect.  Kane  v.  McCarthy, 
63  N.  C.  302;  Kelly  v.  Owen,  7  Wall.  496, 
19  L.  ed.  283.  It  is  not  entirely  certain 
that,  under  our  state  Constitution,  such 
citizenship  would  entitle  such  foreign-bom 
woman  to  vote.  Our  Constitution  confers 
that  privilege  only  on  three  classes  of  per- 
sons: First,  native  citizens;  second,  those 
who  became  citizens  under  the  treaty  of 
Queretaro,  or,  as  it  is  commonly  called, 
the  treaty  of  Guadalupe  Hidalgo;  and, 
third,  naturalized  citizens.  An  alien  wom- 
an who  marries  a  citizen  thereby  herself 
becomes  a  citizen;  but  there  may  be  doubt 
if  she  thereby  becomes  a  naturalized  citizen 
within  the  meaning  of  the  Constitution. 
This  is,  of  course,  a  question  not  here 
involved.  We  mention  it  only  to  call  atten- 
tion to  the  distinction,  and  to  make  it 
clear  that  we  have  not  decided  it. 

The  act  of  1855  determines  the  citizen- 
ship of  an  alien  woman  who  marries  a 
citizen.  We  have  in  this  case  the  converse 
of  the  proposition;  the  effect  of  the  mar- 
riage of  a  native  female  citizen  to  a  man 
who  is  not  a  citizen,  but  is  a  subject  of 
some  other  country.  In  Pequignot  v.  De- 
troit (1883;  C.  C.)  16  Fed.  211,  Judge 
Brown,  afterward  justice  of  the  United 
States  Supreme  Court,  decided  that  an  alien 
woman  who  had  become  a  citizen  under  the 
aforesaid  act  of  1855  by  marrying  a  citi- 
zen, and  who  was  divorced  from  that  hus- 
band and  thereafter  married  an  unnatu- 
ralized alien,  lost  her  citizenship  by  the  list 
marriage  and  again  became  an  alien,  al- 
though both  she  and  her  last  husband  con- 
tinued to  reside  in  this  country  with  the 
intention  of  remaining.  In  Ruckgaber  v. 
Moore  (C.  C.)  104  Fed.  947,  decided  in 
1900,  the  court  held  that  a  native  woman 
Who  marries  a  French  citizen  and  there- 
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after  resides  with  him  in  France  thereby 
loses  her  American  citizenship  and  becomes 
a  citizen  of  France,  adding,  however,  that 
to  accomplish  this  result  she  must,  by  resi- 
dence abroad,  or  other  equivalent  act,  ex- 
press her  intention  to  renounce  her  former 
citizenship  by  her  marriage.  Similar  views 
were  expressed  in  Trimble  v.  Harrison,  1 
B.  Mon.  147.  In  Comitis  t.  Parkerson  (C. 
C.)  22  L.R.A.  148,  56  Fed.  556,  decided  in 
1893,  the  court  held  that  a  native-bom 
woman  who  had  married  an  alien  subject 
of  Italy,  permanently  residing  in  the  Unit- 
ed States  and  intending  to  continue  therein, 
did  not  thereby  lose  her  citizenship,  but 
remained  a  citizen  of  this  country.  The 
court  said  that  the  power  to  declare  how 
the  right  of  expatriation  should  be  exer- 
cised, as  well  as  that  of  naturalization, 
was  exclusively  in  Congress;  that  expatria- 
tion could  not  take  place  without  the  con- 
sent of  the  United  States,  and  that  "Con- 
gress has  made  no  law  authorizing  any 
implied  renunciation  of  citizenship."  It 
was  mainly  on  this  ground  that  the  court 
rested  its  conclusion,  although  it  tvas  also 
said  that,  in  tlie  absence  of  any  law  of 
Congress  as  to  the  method  of  expatriation, 
it  could  not  be  said  to  take  place,  unless 
it  was  manifested  by  a  removal  from  this 
country  and  a  residence  elsewhere.  See 
also  Beck  v.  McGillis,  9  Barb.  49;  Shanks 
V.  Dupont  (1830)  3  Pet.  246,  7  L.  ed.  668; 
Jennes  t.  Landes  (C.  C.)  84  Fed.  74; 
Kreitz  v.  Behrensmcyer,  126  111.  197,  198, 
8  Am.  St.  Rep.  349,  17  N.  E.  232. 

When  an  alien  and  a  citizen  intermarry, 
they  not  infrequently  return  to  reside, 
either  temporarily  or  permanently,  to  the 
country  of  the  alien  spouse,  thereby  giving 
rise  to  questions  concerning  their  righta 
as  citizens  or  aliens  of  the  respective  coun- 
tries, from  which  there  have  ensued  inter- 
national disputes  to  be  discussed  and  set- 
tled by  diplomatic  correspondence  between 
the  United  States  and  the  foreign  country. 
The  fact  that'  the  courts  of  this  country 
have  held  variant  opinions  on  some  phases 
of  the  subject  has  caused  some  perplexity 
in  the  state  department,  and  like  diversity 
of  opinions  has  appeared  from  time  to  time 
in  the  correspondence  of  that  department. 
All  the  courts  have  agreed,  however,  that 
the  entire  subject  of  naturalization  and 
expatriation,  including  the  method  by  which 
each  might  or  could  be  accomplished  and 
manifested,  is  a  matter  within  the  exclu- 
sive control  of  Congress.  Under  these  con- 
ditions, the  United  States  Senate,  on  April 
13,  1006,  passed  a  joint  resolution  for  the 
appointment  of  a  commission  to  "examine 
into  the  subjects  of  citizenship  of  the  Unit- 
ed States,  expatriation,  and  protection 
abroad,"  and  make  a  report  with  proposals 
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for  legislation  thereon.  In  June,  1906,  the 
faoiiae  committee  on  foreign  affairs,  to  which 
this  resolution  had  t>een  referred,  requested 
the  secretary  of  state  to  select  three  men 
connected  with  the  state  department,  famil- 
iar with  the  subject,  to  investigate  and 
malce  the  desired  report  and  recommenda- 
tions. In  pursuance  of  this  request,  Hon. 
Elihu  Root,  then  secretary  of  state,  directed 
Mr.  James  B.  Scott,  solicitor  for  the  de- 
partment of  state,  Mr.  David  Jaynes  Hill, 
then  minister  to  the  Nctlierlands,  and  Mr. 
Gaillard  Hunt,  chief  of  the  passport  bureau, 
to  make  an  inquiry,  report,  and  proposals 
for  legislation,  as  requested.  These  gentle- 
men proceeded,  and  on  December  18,  1006, 
they  made  an  elaborate  and  exhaustive  re- 
port of  538  pages,  with  recommendations 
for  legislation  covering  all  the  phases  of 
the  subject  except  that  of  naturalization, 
which  was  already  provided  for.  With  this 
document  before  it.  Congress  framed  an  act 
which  became  a  law  of  March  2,  1907.  .34 
Stat,  at  L.  1228,  chap.  2534,  Comp.  Stat. 
1913,  §  3960,  Fed.  Stat.  Anno.  Supp.  1909, 
p.  69.  This  act  now  controls  the  subject 
referred  to,  including  that  involved  in  this 
case.  Section  3  thereof  is  practically  deci- 
sive of  the  case  hetore  us,  and  it  is  as 
follows:  "That  any  American  woman  who 
marries  a  foreigner  shall  talce  the  nation- 
ality of  her  husband.  At  the  termination 
of  the  marital  relation  she  may  resume  her 
American  citizenship,  if  abroad,  by  regis- 
tering as  an  American  citizen  within  one 
year  with  a  consul  of  the  United  States, 
or  by  returning  to  reside  in  the  United 
States,  or,  if  residing  in  the  United  States 
at  the  termination  of  the  marital  relation, 
by  continuing  to  reside  therein." 

There  is  no  eacape  from  the  conclusion 
that,  under  the  provisions  of  this  secti(Hi, 
the  plaintiff  in  this  case,  when  she  married 
Gordon  Mackenzie,  a  British  subject,  there- 
upon took  the  nationality .  of  her  husband 
and  ceased  to  he  a  citizen  of  the  United 
States.  Just  as  an  alien  woman  who  mar- 
ries a  citizen  becomes  a  citizen  herself,- 
whether  she  wishes  it  or  not,  as  the  cases 
we  have  cited  declare,  so  a  female  citizen 
who  marries  an  alien  becomes  herself  an 
alien,  whether  she  intends  that  result  as 
the  consequence  of  her  marriage  or  not. 
She  must  bow  to  the  will  of  the  nation, 
as  expressed  by  the  act  of  Consfress.  Ow- 
inj?  to  the  possibility  of  international  com- 
plications, the  rule  has  generally  prevailed, 
from  considerations  of  policy,  that  the  wife 
should  not  have  a  citizenship  nor  an  alle- 
giance different  from  that  of  her  husband. 
The  section  aforesaid  was  intended  to  put 
this  general  doctrine  into  statutory  form. 
When,  after  Congress  by  this  act  had  de- 
clared that  her  marriage  to  an  alien  would 
1..RA.1916D. 


accomplish  her  expatriation,  and  she  there- 
after married  an  alien,  she  is  conclusively 
presumed  to  have  intended  thereby  to  re- 
nounce her  citizenship  of  the  United  States 
and  become  a  subject  of  Great  Britain. 

It  is  suggested  that  the  object  of  the 
act,  as  expressed  in  its  title,  was  to  legis- 
late solely  for  the  protection  of  citizens 
abroad,  and  therefore  that  it  should  not  be 
construed  to  apply  to  women  who  marry 
here  and  continue  to  reside  in  this  coun- 
try, or  who  marry  an  alien  permanently 
residing  in  this  country.  As  has  been 
stated  in  reciting  the  origin  of  the  act, 
such  persons  frequently  remove  to  the  coun- 
try of  which  the  husband  is  a  subject,  or 
to  other  foreign  countries.  It  was  the 
obvious  purpose  to  provide  a  rule  which 
should  govern  in  cases  of  that  kind.  Fur- 
thermore, the  language  of  the  section  shows 
that  itf  contemplates  that  an  American  wom- 
an included  within  its  terms  will  in  some 
cases  reside  in  the  United  States  after  con- 
tracting the  marriage  with  the  alien,  and 
that  it  intends  that  she  shall  continue  to 
have  the  nationality  of  her  husband  during 
such  residence  here,  so  long  as  the  marriage 
relation  continues.  The  interpretation  con- 
tended for  would  be  contrary  to  this  pro- 
vision, and  therefore  it  is  not  permissible.. 

Plaintiff's  counsel  also  contends  that  the 
act  of  Congress  is  contrary  to  the  opening 
sentence  of  the  14tfa  Amendment  to  the 
Constitution  of  the  United  States,  declar- 
ing that  "all  persons  born  or  naturalized 
in  the  United  States,  and  subject  to  the 
jurisdiction  thereof,  are  citizens  of  the 
United  States  and  of  the'  state  wherein 
they  reside."  In  support  of  this  position 
they  cite  Re  Look  Tin  Sing  (C.  C.)  10 
Sawy.  353,  21  Fed.  905,  and  United  States 
V.  Wong  Kim  Ark,  169  U.  8.  649,  42  Ia 
ed.  890,  18  Sup.  Ct.  Rep.  456.  In  the  iirst- 
mentioned  case,  which  was  decided  in  1884, 
Justice  Field,  of  the  United  States  Supreme 
Court,  writing  the  decision  for  the  circuit 
court  of  the  United  States  for  the  district 
of  California,  held  that  a  person  born  in 
the  United  States  of  Chinese  parents  re- 
siding therein  at  the  time  of  his  birth,  and 
not  members  of  the  diplomatic  force  of 
China,  was  a  native  citizen  of  the  United 
States,  and  was  not  subject  to  the  act  of 
Congress  forbidding  the  re-entry  into  this 
country  of  Chinese  who  had  returned  tempo- 
rarily to  China,  except  where  they  had  ob- 
tained a  certificate  allowing  such  return. 
This  decision  declares  that  a  native-born 
person  of  any  race  is  a  citizen,  under  the 
aforesaid  provision  of  the  I4th  Amendment^ 
and  it  follow*  the  familiar  rule  that  such 
person  remains  a  citizen  so  long  as  he 
chooses,  provided  he  does  no  act  which, 
under    our   laws,   will   have  the   effect   of 
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renouncing  or  forfeiting  gucli  citizenship. 
The  Chinese  exclusion  act,  it  waa  held, 
did  not  affect  the  right  of  citizenship.  But 
the  quotation  we  have  already  given  from 
this  case  shows  that  the  court  did  not  in- 
tend to  hold,  and  did  not  bold,  that  the  14th 
Amendment  forbids  expatriation,  or  takes 
from  Congress  the  power  to  legislate  con- 
cerning it.  In  United  States  r.  Wong  Kim 
Arlc,  the  same  question  was  involved,  and 
the  same  conclusion  was  reached.  In  the 
course  of  its  very  elaborate  discussion  of 
the  proposition  that  the  14th  Amendment 
aiBrms  the  "ancient  and  fundamental  rule 
of  citizenship  by  birth  within  the  terri- 
tory" (169  U.  S.  page  603)  the  court  said 
(163  U.  S.  page  703):  "The  power  of 
naturalization,  vested  in  Congress  by  the 
Constitution,  is  a  power  to  confer  citizen- 
ship, not  a  power  to  take  it  away."  From 
this  remark  it  is  argued  that  a  natite-bom 
citizen,  cannot,  since  the  adoption  of  that 
Amendment,  renounce  his  citizenship.  But 
this  by  no  means  follows.  The  court  in 
the  quoted  sentence  was  speaking  of  the 
power  of  Congress  to-  deprive  a  person  of 
bis  citizenship  without  his  consent  and  for 
no  sufficient  or  reasonable .  cause.  In  the 
next  paragraph  of  the  opinion  the  court 
says  (page  704) :  "Upon  the  facts  agreed 
in  this  case,  the  American  citizenship  which 
,Woag  Kim  Ark  acquired  by  birth  within 
the  United  States  has  not  be^  lost  or  taken 
away  by  anything  happening  since  his  birth. 
No  doubt  he  might  himself,  after  coming 
«f  age,  renounce  his  citizenship,  and  be- 
come a  citizen  of  the  country  of  his  parents 
or  of  any  other  country."  Thus,  the  opin- 
ion relied  on  itself  recognizes  and  declares 
that' citizenship  may  be  renounced,  notwith- 
standing the  provisions  of  the  14th  Amend- 
ment. As  we  have  held  that  the  act  of  the 
plaintiff  here  in  marrying  an  alien  was  in 


effect  a  renunciation  of  her  citizenship,  it 
follows  that  she  is  not  prevented  from  com- 
mitting this  act  of  expatriation  by  the 
aforesaid  provision  of  the  14tli  Amendment. 

We  think  it  advisable  to  state  here  that 
the  question  of  the  effect  of  the  marriage 
of  a  native  female  citizen  to  an  alien,  where 
such  marriage  had  taken  place  before  the 
passage  of  the  act  of  1907  aforesaid,  is  a 
question  not  involved  in  this  case.  It  ie 
not,  therefore,  to  be  deemed  as  a  decision 
upon  the  question  whether  the  section  of 
the  act  of  Congress  above  quoted  was  appli- 
cable to  and  operated  upon  citizens  o'  the. 
United  States  who  were  at  that  time  mar- 
ried to  alien  husbands.  From  what  we  have 
said  the  conclusion  is  clear  that  the  plain- 
tiff here  is  not  now  a  citizen  of  the  United 
States,  within  the  meaning  of  the  act  of 
Congress  above  quoted,  and,  as  that  act 
controls  the  question  of  her  citisenship, 
and  her  right  to  vote  is  made  by  oar  Con- 
stitution, as  amended  in  1911,  dependent 
upon  her  status  as  a  citizen  of  the  United 
States,  and  does  not  exist  unless  she  is 
such  citizen,  she  is  not  entitled  to  th?  ex- 
ercise of  the  privilege  of  suffrage,  and  can- 
not demand  registration  as  a  voter. 

It  is  ordered  that  the  writ  applied  for 
be  denied. 

We  concur:  Beatty,  Ch.  J.;  Angellottl, 
J.;  liorigan,  J.j  Sloas,  J.;  Mel  Tin,  J.; 
Henshaw,  J. 

Petition  for  rehearing  denied  September 

4,  1913. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,   December   6,    1915,   239    U. 

5.  299,  60  L.  ed.  — ,  36  Sup.  Ct.  Bep. 
106. 


Annotation — ^Effect  of  marriage  on  woman's  status  as  an  alien. 


Earlier  eases  covering  the  question  un- 
der annotation  will  be  found  in  the  note 
to  Comitis  v.  Parkerson,  22  L.R.A.  149. 

Allea  msrvriiic  .oitiseii. 

As  pointed  ont  in  the  earlier  note,  the 
United  States,  in  1855,  adopted  a  law 
§  1994,  U.  S.  Rev.  Stat.  Comp.  Stat. 
(1913,  §  3948)  which  provided  that  "any 
woman  who  is  now  or  may  hereafter  be 
married  to  a  citizen  of  the  United  States, 
and  who  might  herself  be  lawfully  natur- 
alized, shall  be  deemed  a  citizen."  And 
80  by  virtne  of  this  section  it  has  been 
held  that  an  alien  woman  who  marries  a 
citizen  of  the  United  States,  whether 
naturalized  or  native  bom,  becomes  her- 
self a  citizen.  Ware .  v.  Wisner  (1883) 
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50  Ted.  310;  Hopkins  v.  Fachant  (1904) 
65  C.  C.  A.  1,  130  Fed.  839;  Sprung  v. 
Morton  (1910)  182  Fed.  330;  Re  Nicola 
(1911)  106  C.  C.  A,  464,  184  Fed.  322, 
affirming  United  States  ez  r^l.  Nicola  v. 
Williams,  173  Fed.  626;  Ex  parte  Gray- 
son (1914)  215  Fed.  449;  Belcher  v.  Far- 
ren  (1891)  89  CaL  73,  26  Pao.  791;  Dor- 
sey  V.  Brigham  (1898)  177  HL  250,  42 
L.R.A.  809,  69  Am.  St.  Rep.  228,  52  N.  E. 
303;  Gumm  v.  Hubbard  (1888)  97  Mo. 
311,  10  Am.  St.  Rep.  312,  11  S.  W.  61; 
Potter  y.  Hall  (1901)  11  Okla.  173,  65 
Pac.  841. 

And  in  Broadis  v.  Broadis  (1898)  86 
Fed.  951,  it  was  held  that  since  the  pas- 
sage of  the  act  of  July  14,  1870,  which 
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extended  the  nataralization  laws  to 
aliens  of  African  nativity  or  descent, 
§  1994  applies  to  an  alien  woman  of  Afri- 
can descent  who  married  a  negro  citizen 
of  the  United  States,  so  that  a  Federal 
eoiirt  would  not  have  jurisdiction  of  an 
action  brought  against  her  by  a  citizen 
of  the  state  in  which  she  resided. 

And  so,  although,  subsequently  to  the 
marriage  and  before  reaching  the  United 
States,  such  a  'One  contracts  a  contagious 
disease  which  would  have  warranted  her 
exclusion  were  she  an  alien,  she  cannot 
be  excluded  as  an  alien.  Be  Nicola 
(Fed.)  supra. 

And  an  alien  woman  who,  pending  pro- 
ceedings for  her  deportation,  marries  a 
citizen  of  the  United  States,  becomes 
herself  a  citizen  and  is  entitled  to  her 
discharge.  Hopkins  y.  Faehant  (1904) 
65  C.  C.  A.  1,  130  Fed.  839. 

And  a  foreign-born  woman  who  is  en- 
titled to  citizenship  under  this  section 
may  acquire  land  under  the  homestead 
laws.  Potter  v.  Hall  (1901)  11  Okla. 
173,  65  Pac.  841. 

And  in  Ware  v.  Wisner  (1883)  50  Fed. 
310,  it  was  held  that  under  §  1994  bod- 
resident  alien  women  who  married 
United  States  citizens  who  were  residents 
abroad  became  United  States  citizens  so 
as  to  be  entitled  to  take  by  inheritance 
under  the  laws  of  Iowa.  ' 

So,  also,  foreign-bom  women  married 
to  American  citizens  have  the  right  to 
vote  at  school  elections,  under  Starr  & 
C.  Anno.  Stat.  1896,  chap.  46,  p.  1741, 
T  342,  if  they  have  the  specified  qualifi- 
cations as  to  age  and  residence.  Dorsey 
V.  Brigham  (1898)  177  HL  250,  42  L.R.A. 
809,  69  Am.  St.  Rep.  228,  52  N.  E.  303. 

But  the  marriage  of  an  alien  woman 
with  a  citizen  after  she  has  voted  at  a 
school  election  would  not  have  any  re- 
troactive effect  to  make  her  vote  valid. 
(DL)  Ibid. 

So,  an  alien  woman  who,  pending 
proceedings  to  deport  her  as  a  prostitute, 
marries  an  American  citizen,  becomes  a 
citizen,  and  an  order  of  deportation  can- 
not issue  until  her  citizenship  is  revoked 
and  she  is  relegated  to  the  status  of  an 
alien.  Ex  parte  Grayson  (1914)  215 
Fed.  449,  appeal  dismissed  in  (1915)  134 
C.  C.  A.  666,  219  Fed.  1022.  The  court 
stated  that  in  this  case  the  woman  did 
not  belong  to  an  excluded  race,  but  was 
claimed  to  be  excluded  because  of  im- 
moral character,  and  pointed  out  that  it 
has  been  held  that  the  clause  in  §  1994, 
Comp.  Stat.  1913,  §  3948,  "might  herself 
be  lawfully  naturalized,"  applies  to  the 
race  or  class  or  nationality  of  persons 
who  are  excluded  from  citizenship,  and 
LuR.A.1916D. 


not  to  the  personal  qualification  of  the 
individual  whose  class  or  race  is  not  ex- 
cluded, and  does  not  apply  to  the  charac- 
ter of  the  individual,  and  so  distinguished 
Low  Wah  Suey  v.  Backus,  infra. 

But  in  Ex  parte  Kaprielian  (1910)  188 
Fed.  694,  it  was  held  that  an  alien  woman 
who,  after  a  deportation  order  had  is- 
iued  because  she  was  afiSicted  with  con- 
tagions disease,  marries  an.  American 
citizen,  is  not  relieved  from  the  order  of 
deportation  on  the  ground  that  she  has 
become  an  American  citizen.  The  court 
stated  that  it'  was  no  part  of  the  in- 
tended policy  of  §  1994  to  annul  or  over- 
ride the  immigration  laws  so  as  to  au- 
thorize the  admission  into  the  country  of 
the  wife  of  a  naturalized  alien  not  other- 
wise entitled  to  enter,  and  an  alien  wom- 
an who  is  of  a  class  of  persons  excluded 
by  law  from  admission  to  the  United 
States  does  not  come^  within  the  pro- 
vision of  that  section.  The  court  dis- 
tinguished Hopkins  v.  Faehant  (Fed.) 
supra,  stating  that  in  that  case  the  de- 
portation order  was  held  to  have  been 
arbitrarily  and  unlawfully  issued,  and 
the  woman  was  married  pending  the  de- 
cision on  that  question.  £x  parte  Kap- 
rielian, it  will  be  seen,  is  in  conflict  with 
the  view  taken  in  Ex  parte  Grayson 
(1914)  215  Fed.  449,  aa  to  the  effect  of 
§  1994.  It  would  seem,  however,  that 
Ex  parte  Grayson  has  reason  and  au- 
thority on  its  side,  and  that  the  only  way 
deportation  can  be  affected  in  such  a 
ease  would  be  by  relegating  the  woman 
to  her  former  status  as  an  alien  by  the 
revocation  of  her  citizenship. 

In  Hatch  v.  Ferguson  (1893)  57  Fed. 
959,  it  was  held  that  an  Indian  woman, 
by  reason  of  her  having  married  a  cit- 
izen of  the  United  States,  and  also  hav- 
ing voluntarily  taken  her  residence  apart 
from  the  tribe  to  which  she  belonged,  and 
having  adopted  the  habits  of  civilized 
life,  became  a  citizen  of  the  United 
States,  and  so  was  entitled  to  prose- 
cute an  action  in  the  Federal  court 
against  citizens  of  a  state  other  than 
that  of  which  she  was  resident. 

The  following  cases  involving  the 
rights  of  alien  Chinese  women  who 
marry  Chinamen  bom  in  the  United 
States  have  been  included,  although  not 
strictly  within  the  scope  of  this  annota- 
tion, the  decisions  turning  not  on  their 
status  as  citizens,  they  belonging  to  the 
excluded  race,  but  on  their  right  to  re- 
main as  the  lawful  wives  of  American 
citizens : 

In  Tsoi  Sim  v.  United  States  (1902) 
54  C.  C.  A.  154,  116  Fed.  920,  a  foreign- 
bom  Chinese  woman  who  had  been  law- 
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fully  in  this  country  up  to  the  time  of 
the  passage  of  the  Federal  statutes  re- 
quiring Chinese  laborers  in  this  country 
to  procure  a  certificate  of  registration 
failed  to  register  under  the  statute  and 
so  was  liable  to  deportation,  but  before 
her  arrest  she  was  married  tc  a  China- 
man, bom  in,  and  a  citizen  of,  the 
United  States.  In  remanding  the  cause 
and  ordering  her  dischai^  from  custody 
on  the  ground  that,  although,  under  a 
strict  construction  of  the  statute,  she 
could  be  deported,  yet  she  would  never- 
theless have  the  unquestioned  right  to  re- 
turn and  to  be  admitted  into  and  remain 
in  this  country  as  the  lawful  wife  of  an 
American  citizen,  the  court  said  that  it 
was  manifest  that  Congress  never  in- 
tended by  the  passage  of  the  law  to  have 
it  apply  to  a  case  like  the  present;  that 
"appellant  did  not  come  to  this  country 
fraudulently  or  in  violation  of  any  law. 
She  did  not  get  married  in  order  to  evade 
'deportation.  Her  marriage  was  not 
fraudulent,  but  lawful  and  in  accord- 
ance with  the  usages  and  customs  of  our 
law.  Whatever  effect  her  error  of  omis- 
sion in  failing,  during  a  few  years  of  her 
infancy,  to  obtain  a  certificate  of  regis- 
tration, if  any  she  was  entitled  to,  it 
certainly  did  not  deprive  her  of  the 
right  to  marry  an  American  citizen  law- 
fully domiciled  in  this  country.  This  she 
did.  By  this  act  her  status  was  changed 
from  that  of  a  Chinese  laborer  to  that  of 
a  wife  of  a  native-bom  American.  Her 
husband  is  not  before  the  court,  but  his 
rights  as  well  as  hers  are  involved.  The 
law  is  well  settled  that  one  bom  in  the 
United  States  of  Chinese  parents  who 
were  permanently  domiciled  here,  though 
an  alien,  is  a  citizen  of  the  United  States 
and  cannot  be  excluded  therefrom  or  de- 
nied the  right  of  entry.  .  .  .  The  wife 
has  the  right  to  live  with  her  husband, 
enjoy  his  society,  receive  his  support 
and  maintenance  and  all  the  comforts 
and  privileges  of  the  marriage  relations. 
These  are  her,  as  well  as  his,  natural 
rights.  By  virtue  of  her  marriage  her 
husband's  domicil  became  her  domicil, 
and  thereafter  she  was  entitled  to  live 
with  her  husband  and  remain  in  this 
country." 

But  a  foreign  born  Chinese  woman, 
though  married  to  a  Chinaman  of  Ameri- 
can birth,  was  held  in  Low  Wah  Suey  v. 
Backus  (1912)  225  U.  S.  460,  56  L.  ed. 
1165,  32  Sup.  Ct.  Rep.  734,  to  be  an  alien 
within  the  meaning  of  the  provisions  of 
the  act  of  February  20, 1907,  as  amended 
by  act  of  March  26,  1910,  for  the  de- 
portation of  any  alien  found  as  an  in- 
mate of  a  house  of  prostitution  within 
L.R.A.1916D. 


three  years  subsequently  to  her  entry 
into  the  United  States.  The  court  stated 
that  she  was  a  Chinese  person  not  bom  in 
this  country,  and  could  not  become  a 
naturalized  citizen  under  the ,  laws  of 
the  United  States,  not  being  of  that  class 
who  could  be  lawfully  naturalized,  and 
so,  being  incapable  of  naturalization  her- 
self although  the  wife  of  a  Chinaman  o£ 
American  birth,  she  remained  an  alien 
and  subject  to  the  terms  of  the  act.  The 
court  added :  "The  object  of  the  act  was 
to  exclude  alien  prostitutes,  or  if  they 
entered  and  were  found  violating  the 
statute  within  the  period  prescribed,  to 
return  them  to  the  country  whence  they 
came.  A  married  woman  may  be  as  ob- 
jectionable as  a  single  one  in  the  re- 
spects denounced  in  the  law.  There  is 
nothing  in  the  terms  of  the  act  showing 
the  congressional  purpose  to  exclude 
from  its  provisions  an  alien  who  had 
previously  married  or  who  might  marry 
an  American  citizen.  Indeed,  if  this 
construction  were  adopted  the  marriage 
of  such  alien  to  a  countryman  of  Ameri- 
can citizenship  who  might  be  ignorant  of 
the  conduct  of  the  alien,  or  willing  to 
condone  it,  would  afford  an  easy  means 
of  evading  the  statute.  In  the  present 
case,  in  view  of  the  finding  of  the  immi- 
gration officer,  approved  by  the  Secre- 
tary of  Commerce  and  Labor,  it  must  be 
taken  as  true  that,  .  .  .  notwithstand- 
ing her  marriage  relation,  [she]  was 
found  in  a  house  of  prostitution  in  vio- 
lation of  the  statute.  This  situation 
was  one  of  her  own  making ;  and  conced- 
ing her  right  to  come  into  the  United 
States  and  dwell  with  her  husband  be- 
cause of  his  American  citizenship,  it  is 
obvious  that  such  right  could  have  been 
retained  by  proper  conduct  on  her  part, 
and  was  only  lost  upon  her  violation  of 
the  statute;  she,  being  an  alien,  thereby 
forfeiting  her  right  to  longer  remain  in 
this  country." 

Citizen  marrTing  an  alien. 

Prior  to  the  act  of  March  2,  1907  (see 
infra),  there  was  some  conflict  of  opinion 
as  to  whether  a  native-born  American 
woman  by  marrying  an  alien  became  her- 
self an  alien,  although  latterly  the  courts 
were  inclined  to  the  view  that  if  she  con- 
tinued to  reside  in  the  United  States 
with  no  intention  of  giving  up  that  resi- 
dence, she  retained  her  citizenship,  but 
otherwise  if  she  went  abroad  and  took 
up  her  residence  there.  See  cases  in 
earlier  note. 

So,  since  the  earlier  note,  it  was  held 
in  Wallenburg  v.  Missouri  P.  R.  Co. 
(1908)   159  Fed.  217,  a  case  involving 
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jnrisdiction  of  the  Federal  court  on  the 
ground  of  diversity  of  citizenship,  that  a 
woman,  a  citizen  of  the  United  States, 
did  not  lose  that  citizenship  by  marry- 
ing an  alien,  at  least  so  long  as  she  con- 
tinued to  reside  in  the  United  States. 
No  reference  is  made  to  the  act  of  1907. 

But  in  Buckgaber  v.  Moore  (1900)  104 
Fed.  947,  31  N.  Y.  Civ.  Proc.  Rep.  310, 
affirmed  without  opinion  in  52  C.  C.  A. 
587,  114  Fed.  1020,  it  was  held  that  by 
Tirtne  of  §  1999  of  the  Rev.  Stat.  Comp. 
Stat.- 1913,  §  3955,  which  proclaims  that 
expatriation  is  an  inherent  right,  and  of 
the  statutes  of  France  making  an  alien 
woman  who  marries  one  of  their  subjects 
herself  a  subject,  a  native-bom  Ameri- 
can woman  who  married  a  citizen  of 
France  and  went  there  to  reside  per- 
manently must  be  regarded  as  a  non- 
resident alien. 

In  Roa  v.  Collector  of  Customs  (1912) 
23  Philippine,  315,  where  the  facts  arose 
prior  to  the  act  of  March  2, 1907,  it  was 
held  that  a  Filipina  who  had  married  a 
Chinaman  took  his  nationality  during  her 
coverture,  but  that  after  his  death  she 
reverted  ipso  facto  to  her  former  status. 
Judge  Trent,  in  a  note  appended  to  his 
decision  in  this  case,  stated:  "The  in- 
quiry in  this  case  was  the  status  of  the 
law  upon  the  questions  therein  involved 
in  the  absence  of  statutory  enactment. 
The  act  of  Congress  of  March  2,  1907, 
being  in  part  declaratory  of  what  the 
law  was  in  the  United  States,  confirms 
the  principles  announced  in  the  forego- 
ing decision  as  applicable  to  cases  aris- 
ing in  this  country." 

In  Jenns  v.  Landes  (1898)  85  Fed.  801, 
under  a  Canadian  statute  which  provides 
that  "a  married  woman  shall,  within 
Canada,  be  deemed  to  be  a  subject  of 
the  state  of  which  her  husband  is  for  the 
time  being  a  subject,"  an  American  wom- 
an who  married  a  subject ,  of  Great 
Britain  domiciled  in  Canada  was  held  to 
be  an  alien  and  so  could  sue  in  the  Fed- 
eral courts.  The  court  stated  that  the 
only  serious  question  arising  was  as  to 
the  construction  and  effect  of  the  Cana- 
dian statute  of  1886,  and  said:  "The 
words  of  the  act  appear  to  be  qualified 
and  limited,  and  it  is  contended  that  it 
does  not  confer  naturalization  upon 
women  married  to  Canadians  except  tem- 
porarily while  they  remain  within  Cana- 
da. Conceding  this  point,  still  the 
complainant  is  now,  and  at  the  time  of 
commencing  this  suit  was,  naturalized  in 
Canada  and  permanently  domiciled  there. 
'If,  by  removing  from  Canada,  her  status 
as  to  her  citizenship  should  be  changed, 
still  the  jurisdiction  of  this  court  would 
LJLA.1916D. 


not  be  devested.  Where  the  jurisdic- 
tion of  a  United  States  circuit  court  de- 
pends upon  the  citizenship  or  alienage  of 
the  parties,  the  jurisdictional  fact  must 
exist  at  the  time  when  the  jurisdiction 
is  first  invoked,  and  after  the  jurisdic- 
tion has  attached  it  does  not  become  de- 
vested by  subsequent  changes  of  resi- 
dence or  alteration  of  the  status  of  the 
parties  as  citizens  or  aliens." 

In  order  to  do  away  with  the  confu- 
sion which  resulted  from  the  lack  of  har- 
mony among  the  decisions,  it  was  enacted 
that  "any  American  woman  who  marries 
a  foreigner  shall  take  the  nationality  of 
her  husband.  At  the  termination  of  the 
marital  relation  she  may  resume  her 
American  citizenship,  if  abroad,  by  reg- 
istering ae  an  American  citizen  within 
one  year  with  a  consul  of  the  United 
States,  or  by  returning  to  reside  in  the 
United  States,  or  if  residing  in  the 
United  States  at  the  termination  of  the 
marital  relation  by  continuing  to  reside 
therein."  34  U.  S.  Stat,  at  L.  1228, 
chap.  2534,  Comp.  Stat  1913,  §  3960. 

Mackenzie  v.  Ease,  ante,  127,  held 
that  the  statute  controls  the  status  of  a 
native-born  woman  who  marries  an  alien, 
and  that  by  such  marriage  she  loses  her 
citizenship,  and  in  this  case  the  right  of 
suffrage  conferred  on  her  by  the  Consti- 
tution of  California,  and  this  although 
married  to  an  alien  who  has  a  perma- 
nent residence  in  this  country.  This  de- 
cision was  affirmed  by  the  United  States 
Supreme  Court  in  (1915)  239  U.  8.  299, 
60  L.  ed.  — ,  36  Sup.  Ct.  Rep.  106.  That 
court  not  only  rejected  the  contention  of 
counsel  that  the  act,  in  view  of  its  his- 
tory and  purpose,  should  be  confined  in 
its  application  to  the  status  of  citizens 
"abroad,"  but  also  the  contention  that 
the  act,  if  applied  to  a  married  woman 
who  continues  to  reside  in  the  United 
States,  exceeds  the  power  of  Congress. 

And  in  harmony  with  Mackenzie  v. 
Hare  is  Re  Martorana  (1908)  159  Fed. 
1010,  which  held  that  an  American  wom- 
an who  married  an  alien  was  incompe- 
tent to  be  a  voucher  for  a  petitioner  for 
naturalization  as,  under  the  act  of  March 
2d,  1907,  she  became  an  alien  by 
marrying  an  alien,  even  though  she  con- 
tinued to  reside  in  the  United  States  and 
had  no  intention  of  residing  elsewhere. 

In  Re  Ciliberti  (1911)  20  Pa.  Dist. 
R.  489,  application  for  a  liquor  license, 
where  remonstrants  alleged  that  the  peti- 
tioner had  become  an  alien  by  marrying 
a  foreigner,  it  was  held  that,  as  the 
husband  of  the  petitioner  had  resided 
in  this  country  three  years,  and  had  made 
a  bona  fide  declaration  of  becoming  a 
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citizen  of  the  United  States,  he  was  not 
a  foreigner  within  the  meaning  of  the 
act  of  1907,  and  so  the  petitioner,  being 
an  American  citizen  and  intending  so  to 
remain,  did  not  by  her  marriage  lose  her 
citizenship. 

It  will  be  observed  that  in  both  the 


opinion  of  the  state  court  and  of  the 
United  States  Supreme  Court  in  Mac- 
kenzie V.  Hare,  it  is  stated  that  there 
was  no  evidence  that  the  husband  in- 
tended to  become  a  citizen,  but  there  is 
otherwise  no  allusion  to  the  point  in  the 
argument  of  the  courts.  J.  H.  B. 


TJNITED  STATES  CTRCTJIT  COURT  OF 
APPEALS,  SEVENTH  CIRCUIT. 

HANOVER  STAR  MILLING  COMPANY 

V. 

ALLEN  A   WHEELER  COMPANY,  Appt. 
(208  Fed.  513.) 

Trademarks  —  territorial  limitation. 

1.  The  doctrine  that  trademarks  are  with- 
out territorial  limitation  means  only  that 
the  right  to  protection  against  simulation 
is  not  limited  to  the  territorial  boundaries 
of  municipalities  or  states  or  nations,  but 
extends  to  every  market  where  the  trader's 
goods  have  become  known  and  identified  by 
his  use  of  the  mark;  and  not  that  a  prior 
appropriation  of  a  trademark  entitles  its 
appropriator  to  exclude  others  from  using 
it,  irrespective  of  the  extent  of  his  busi- 
ness territory. 

For  other  cases,  see  Trademarks,  I.  in  Dig. 
1-52  y.  8. 

Same  —  right  to  enjoin  use  ot  trade- 
marlc  outside  of  complainant's  busi- 
ness territory. 

2.  The  prior  appropriator  of  the  words 
"Tea  Rose"  as  a  trademark  for  flour  is  not 
entitled  to  enjoin  the  use  of  the  same  trade- 
mark, which  has  been  adopted  in  good  faith 
by  a  manufacturer  of  flour  with  no  knowl- 
edge that  anyone  else  was  using  or  had  used 
those  words  in  such  a  connection,  in  a  ter- 
ritory in  which  it  has  never  sold  its  "Tea 
Rose"  brand,  and  where  the  name  has  come 
to  mean  defendant's  flour,  and  nothing  else. 
For  other  cases,  see   Injunction,  I.   m,  in 

Dig.  1-SZ  X.  a. 
Injunction  ^  review  —  misapplication 
of  law. 

3.  Though  an  order  granting  or  denying 
a  preliminary  injunction  will  not  be  dis- 
turbed except  for  an  abuse  of  discretion,  a 
proper  discretion  does  not  include  the  mis- 
application of  the  law  to  conceded  facts. 
For  other  cases,  see  Appeal  and  Error,  VII. 

i,  S,  in  Dig.  1S2  M.  8. 
Trademark  —  right     to     injunction  — 
complainant's   use  of   other  brands. 

4.  An  injunction  will  not  issue  to  pro- 
tect a  trademark  where,  so  far  as  appears, 
goods  sold  by  complainant  in  the  same  ter- 

Note.  ^  As  to  territorial  extent  of  right 
in  trademark  or  tradename  used  in  limited 
locality  where  used  by  another  in  a  differ- 
ent locality,  see  annotation  following  this 
case  post,  143. 
L.RA.1916D. 


ritory   under   other   brands   are   the   same 
goods  and  of  the  same  quality. 
For   other  oases,  see   Injunction,  I.  i»,   in 
Dig.  1-52  N.  S. 

(April  21,  1913.) 

APPEAL  by-defeinlant  from  an  order  of 
the  District  Cotirt  of  the  United  States 
for  the  Eastern  District  of  Illinois,  granting 
a  preliminary  injunction  to  restrain  the  in- 
fringement of  a  trademark.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Baker,  Circuit  Judge,  and 
Anderson  and  Sanborn,  District  Judges. 

Messrs.  Henry  FitU,  Edgar  L.  Clark- 
son,  James  E.  Morrlsctte,  and  lioais 
Clements  for  appellant. 

Messrs.  IJ.  O.  Whitnel,  H.  I/.  Brown- 
ing, Thomas  E.  Gillespie,  and  J.  Fred 
Glister  for  appellee. 

Baker,  Circuit  Judge,  delivered  the  opin- 
ion of  the  court: 

This  is  an  appeal  from  a  preliminary  in- 
junction. Bill,  affidavits,  counter  affidavits, 
and  exhibits  disclose  the  following  facts: 

Complainant  (appellee),  an  Ohio  corpo- 
ration, owns  and  operates  a  flour  mill  at 
Troy,  Ohio.  Since  1872  it  has  used  the 
words  "Tea  Rose"  as  a  common-law  trade- 
mark to  designate  one  of  its  makes  of  flour. 
Though  its  bill  and  affidavits  say  generally 
that  its  trade  extended  throughout  the 
United  States,  the  only  particulars  exhibited 
disclose  that  its  trade  was  within  the  terri- 
tory north  of  the  Ohio  river.  And  the  show- 
ing of  defendant  clearly  establishes,  on  the 
I  present  record,  that  complainant  never  had 
I  any  trade  in  its  "Tea  Rose"  brand  in  the 
I  southeastern  territory  comprising  Georgia, 
Florida,  Alabama,  and  Mississippi.  In 
recent  efforts  to  establish  a  trade  jm  said 
southeastern  territory,  complainaiiit  has 
used  only  its  "Trojan"  and  "EldeaU  Pat- 
ent" brands.  Complainant  did  not  learn 
until  in  1912,  shortly  before  the  bringing 
of  this  suit,  that  defendant  had  built  up  and 
was  conducting  an  extensive  trade  in  a  "Tea 
Rose"  brand  of  flour  throughout  said  south- 
eastern territory. 

Defendant  is  an  Illinois  corporation, 
owning  and  operating  a  flour  mill  at  Ger- 
mantown,  Illinois.    Continuously  since  1893 
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defendant  has  uaed  the  words  "Tea  Rose" 
in  marking  it  flour  sacks.  Beginning  In 
1904  defendant  conducted  an  active  cam- 
paign to  build  up  a  large  trade  in  its  "Tea 
Rose"  flour  in  said  southeastem  territory, 
with  the  result  that  what  this  suit  was 
filed  defendant's  sales  of  "Tea  Rose"  flour 
in  that  market  amounted  to  more  than 
$150,000  a  year.  Defendant  adopted  'Tea 
Rose"  as  its  mark  in  perfect  good  faith, 
with  no  knowledge  that  anyone  else  was 
using  or  had  used  those  words  in  such  a 
connection.  In  the  flour  trade  in  said 
southeastern  territory  the  mark  "Tea  Rose" 
has  come  to  mean  defendant's  flour,  and 
nothing  else. 

If  this  were  what  is  commonly  known 
as  an  "unfair  competition"  case  in  distinc- 
tion from  a  technical  "trademark"  case, 
complainant  could  not  be  given  any  relief 
for  two  reasons:  (1)  There  is  not  and 
never  has  been  any  competition  between 
the  two  flours  in  the  same  markets,  hence 
no  "unfair"  competition,  no  palming  off 
of  defendant's  flour  as  complainant's,  no 
trespass  committed  ot  threatened  upon  com- 
plainant's established  good  will.  And  (2) 
if  the  words  "Tea  Rose"  were  open  to  com- 
mon use,  like  the  family  name  of  the  maker, 
or  the  geographical  designation  of  the  place 
of  manufacture,  or  Vrords  descriptive  of  the 
grade  of  the  goods,  the  make-ups  of  the  two 
bags  are  so  distinctive  in  color,  lettering, 
wording,  and  names  and  addresses  of 
makers,  that,  from  a  comparison  alone,  it 
could  not  be  found  that  copfusion  would 
be  likely  to  result.  On  the  facts  as  now 
presented  this  case  therefore  turns  on  the 
correctness  of  complainant's  insistence  that, 
the  words  "Tea  Rose"  being  proper  for 
adoption  as  a  technical  trademark,  and  com- 
plainant having  appropriated  the  mark  and 
applied  it  to  its  flour,  thereby  complainant 
acquired  the  mark  as  its  property,  and  had 
the  right  to  exclude  others  from  using  it 
in  the  flour  trade  throughout  the  territory 
of  the  United  States,  irrespective  of  the 
questions  of  how  far  complainant's  trade, 
reputation,  and  good  will  actually  extended, 
and  whether  defendant  had  interfered  or 
was  threatening  to  interfere  with  complain- 
ant's established  business. 

Use  .of  an  arbitrary  and  distinctive  mark 
to  indicate  the  origin  or  ownership  of 
articles  of  trade — the  dealer's  "commercial 
signature" — is  very  old.  It  may  have  begun 
because  the  general  run  of  consumers  of 
those  ancient  times  could  not  have  read  the 
dealer's  business  name  and  address  if  he 
had  written  them  upon  his  articles  in  the 
Temacular.  And  throughout,  the  question 
whether  or  not  a  trademark  is  property  has 
often  been  mooted.  Lord  Langdale,  in  Perry 
T.  Truefltt,  6  Beav.  73:  "I  own  it  does  not 
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seem  to  me  that  a  man  can  acquire  a  prop- 
erty merely  in  a  name  or  mark."  Vice 
Chancellor  Sir  W.  Page  ^yood,  in  Collins 
Co.  V.  Brown,  3  Kay  4  J.  423:  "It  is  now 
settled  law  that  there  is  no  property  what- 
ever in  a  trademark."  Lord  Herschell,  in 
Reddaway  t.  Banham,  [1896]  A.  C.  199, 
85  L.  J.  Q.  B.  N.  S.  381,  74  L.  T.  N.  8. 
289,  44  Week.  Rep.  638,  25  Gng.  Rul.  Cas. 
193:  "I  doubt  myself  whether  it  is  accurate 
to  speak  of  there  being  property  in  a  trade- 
mark." On  the  other  hand,  the  books  are' 
full  of  cases  in  which,  by  implicatidn  or 
direct  statement,  it  is  declared  that  trade- 
marks are  property.  But  the  dispute  is 
only  apparent;  the  minds  of  the  various 
courts  are  found  to  be  in  accord  when  tlie 
basis  of  the  cause  of  action  and  the  reason 
for  granting  injunctive  relief  are  considered. 

In  Perry  v.  Truefltt,  supra:  "I  think  that 
the  principle  on  which  both  the  courts  of 
law  and  of  equity  proceed  in  granting  re- 
lief and  protection  in  cases  of  this  sort 
is  very  well  understood.  A  man  is  not  to 
sell  his  own  goods  under  the  pretense  that 
they  are  the  goods  of  another  man.  He 
cannot  be  permitted  to  practise  such  a  de- 
ception, nor  to  use  the  means  which  eon- 
tribute  to  that  end.  He  cannot,  therefore, 
be  allowed  to  use  names,  marks,  letters,  or 
other  indicia,  by  which  he  may  induce  pur- 
chasers to  believe  that  the  goods  which  he 
is  selling  are  the  manufacture  of  another 
person." 

In  Collins  Co.  v.  Brown,  supra:  "A  per- 
son may  acquire  a  right  of  using  a  par- 
ticular mark  for  articles  which  he  has 
manufactured,  so  that  he  may  be  able  to 
prevent  any  other  person  from  using  it, 
because  the  mark  denotes  that  articles  so 
marked  were  manufactured  by  a  certain 
person;  and  no  one  else  can  have  a  right  to 
put  the  same  mark  on  his  goods,  and  thus 
to  represent  them  to  have  been  manufac- 
tured by  the  person  who  originally  used 
that  particular  mark.  That  would  be  a 
fraud  upon  the  person  who  first  used  the 
mark  in  the  market  where  his  goods  are 
sold.  The  simplest  case  is  where  a  man 
puts  his  name  and  address  on  the  goods 
which  he  manufactures;  it  would  be  unlaw- 
ful for  another  manufacturer  to  put  that 
name  and  address  on  his  goods,  because  to 
do  so  would  be  to  give  to  all  the  world  the 
impression  that  they  were  manufactured  by 
the  person  whose  name  and  address  tliey 
bore. 

"The  simple  question  in  these  cases  is: 
Has  the  plaintiff,  by  the  appropriation  of 
a  particular  mark,  fixed  in  the  market  where 
his  goods  are  sold  a  conviction  that  the 
goods  so  marked  were  manufactured  by  him; 
and  if  so,  and  if  no  one  else  ha.s  been  in 
the  habit  of  using  that  mark,  another  man 
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has  not  the  right  to  use  that  mark,  so  as 
to  commit  the  fraudulent  act  of  palming  ofT 
his  own  goods  as  being  the  goods  of  the 
person  who  is  known  to  have  been  in  the 
habit  of  using  it." 

So  it  is  evident  that  those  who  deny  that 
trademarks  are  property  agree  with  the 
others  that  complainants  are  entitled  to 
protection  in  the  use  of  trademarks.  And 
both  sides  meet  in  finding  that  the  cause 
of  action  is  the  injury  done  or  threatened 
to  a  complainant's  trade  in  which  he  has 
used  the  marks  in  question  to  designate 
the  origin  or  ownership  of  his  goods,  and 
that  the  appropriate  relief  is  to  enjoin  the 
defendant  from  using  the  marks  to  divert 
trade  that  otherwise  would  have  gone  or 
would  go  to  the  complainant.  Whether 
trademarks  are  accurately  called  property 
or  not,  it  is  clear  that  some  of  the  rights 
that  are  incident  to  property  do  attach  to 
them;  and  therefore,  just  as  courts  some- 
times state  jurisdictional  facts  by  describ- 
ing corporation  parties  as  "citizens,"  it 
may  be  convenient  to  speak  of  trademarks 
as  "property,"  as  a  short  way  of  expressing 
a  limited  truth  that  requires  ampler  means 
for  a  complete  and  accurate  statement.  And 
that  limited  truth  is  as  compactly  defined 
as  anywhere  else  in  Weston  v.  Ketcham,  51 
How.  Pr.  465:  "There  is  no  such  thing  as  a 
trademark  in  'gross,'  to  use  that  term  by 
analogy.  It  must  be  'appendant'  of  some 
particular  business  in  which  it  is  actually 
used  upon  or  in  regard  to  specific  articles." 

It  is  not  the  trademark,  but  the  trade, 
the  business  .reputation,  and  good  will, 
that  is  injured;  and  the  property  or  right 
in  the  trade  is  protected  from  injury  by 
preventing  a  fraud-doer  from  stealing  the 
complainant's  trade  by  means  of  using  the 
complainant's  "commercial  signature." 

From  these  considerations  of  the  nature 
of  trademarks  and  the  basis  and  scope  of 
trademark  suits,  it  would  follow  that  com- 
plainant in  this  case  has  no  property  in  the 
mark  "Tea  Rose,"  like  property  in  its  mill 
and  wheat  and  flour;  has  no  monopoly  of 
the  use  of  the  mark,  like  the  monopoly  of 
a  patent  or  a  copyright;  has  no  right  at 
all  to  the  mark  "in  gross,"  but  a  right  only 
to  the  extent  that  the  mark  is  "appendant" 
to  its  trade;  has  no  basis  of  complaint  ex- 
cept for  injury  to  its  business;  and  (since 
defendant  has  traded  honestly  in  markets 
where  complainant  is  unknown,  and  has  nei- 
ther committed  nor  threatened  an  injury 
to  complainant's  reputation  and  good  will) 
has  no  cause  of  action  in  equity.  But  com- 
plainant nevertheles  relies  upon  expressions 
to  the  effect  that  trademarks  are  without 
"territorial  limitation,"  are  the  exclusive 
property  of  their  first  adopters  throughout 
the  sovereignty  within  which  they  were 
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anywhere  applied  by  them  to  articles  of 
commerce,  and  contends  that  the  "unfair 
competition"  cases  in  which  the  concurrent 
use  of  marks  or  names  not  susceptible  of 
adoption  as  teclmical  trademarks  was  per- 
mitted, provided  fraud  and  deception  were 
sufficiently  guarded  against,  have  no  appli- 
cation. It  is  proper,  therefore,  to  inquire: 
What  is  the  nature  of  the  differences  be- 
tween "unfair  competition"  and  "technical 
trademark"  cases?  And  in  what  sense,  if 
any,  is  it  true  that  trademarks  have  no  ter- 
ritorial limitations? 

When  suits  were  based  solely  upon  the 
fraudulent  use  of  technical  trademarks,  very 
frequently  the  controversies  were  confined 
to  the  defense  that  the  marks  in  question 
were  not  susceptible  of  exclusive  appropria- 
tion. Under  the  influence  of-  the  fact  that 
the  upholding  of  that  defense  would  defeat 
a  "trademark"  suit,  courts  have  sustained 
as  "trademark"  cases  many  that  to-day 
would  probably  be  classed  as  "unfair  compe- 
tition." But  complainants  soon  began  to 
reply:  If  it  be  true  that  these  marks  have 
no  primary  signification  that  we  are  the 
originators  or  owners  of  the  articles  so 
marked,  nevertheless  consumers  in  the  mar- 
kets where  our  goods  are  sold  have  come 
to  recognize  them  as  ours  by  means  of  these 
marks,  which  have  thus  acquired  a  sec- 
ondary meaning  that  points  to  us  as  origi- 
nators or  owners,  and  the  defendant  lias 
no  more  equitable  right  to  use  that  mark 
in  its  secondary  meaning  than  any  mark  of 
primary  meaning  as  a  mask  for  robbing  us 
of  our  trade.  This  reply  called  sharp  atten- 
tion to  the  foundation  of  the  "trademark" 
suit  and  the  reason  for  granting  injunctive 
relief,  and  it  was  seen  that,  inasmuch  as 
the  trade,  not  the  mark,  was  the  property 
involved,  and  that  the  remedy  was  to  stop 
the  defendant's  dishonesty  in  trade,  it  was 
immaterial  whether  the  fraud-doer  was 
filching  trade  by  means  of  using  others' 
marks  in  their  primary  meaning,  or  others' 
marks  in  their  secondary  meaning,  or  oth- 
ers' real  names  or  nicknames,  or  simulated 
dress,  or  merely  oral  misrepresentations 
apart  from  all  marks,  names,  or  dress  upon 
the  articles.  38  Cyc.  680  and  756,  and 
cases  cited. 

If  a  dealer  adopts  an  arbitrary  mark 
that  is  then  meaningless  in  trade,  his  appli- 
cation of  it  to  his  article  creates  its  only 
meaning.  He  is  entitled  to  protection  in 
the  use  of  that  meaning  as  appendant  to 
his  trade.  If  a  dealer  marks  his  shaving 
soap  by  the  family  name  of  "Williams," 
or  his  ale  by  the  name  of  the  village  of 
"Stone,"  or  his  starch  by  the  name  of  the 
hamlet  of  "Glenfield,"  his  application  of 
the  name  does  not  create  its  only  meaning; 
but,  if  his  trade  creates  a  new  meaning  for 
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the  name,  then  he  is  entitled  to  just  as  full 
protection  in  the  use  of  that  meaning  as  if 
that  were  the  only  one.  Others  may  use 
the  common  word  in  its  common  meaning, 
but  they  canot  use  it  in  the  particular 
meaning  created  by  the  complainant. 

In  both  the  "trademark"  and  the  "un- 
fair competition"  cases  the  ground  of  the 
action  and  the  reason  for  the  remedy  are 
identical.  They  are  all  cases  of  unfair  com- 
petition in  trade,  and  the  remedy  is  to  tie 
the  hands  of  the  unfair  trader.  To  the 
extent  that  differences  exist,  they  pertain, 
not  to  the  imderlying  principle,  but  to  the 
methods  and  degrees  of  proof  required  to 
enforce  the  principle.  If  a  dealer  has 
adopted  a  true  trademark,  his  trade  has 
given  the  mark  its  only  meaning,  and  he 
need  produce  no  other  proof  respecting 
meaning.  If  he  has  applied  to  his  article 
a  mark  or  name  that  had  an  existing  mean- 
ing, it  ia  incumbent  on  him  to  establish 
the  fact  that  his  trade  has  added  a  new 
meaning  that  is  exclusively  appendant  to 
his  trade.  If  a  defendant  has  put  into  a 
common  market  his  articles  bearing  another 
dealer's  technical  trademark,  no  further 
proof  of  fraud  is  required.  If  a  defendant 
has  put  into  a  common  market  his  articles 
bearing  a  mark  or  name  that  had  a  common 
meaning,  the  complainant  must  show  that 
the  defendant  is  using  the  mark  or  name, 
not  in  its  common  meaning,  but  in  its  new 
meaning  created  by  the  complainant.  In 
''trademark"  cases,  it  is  sometimes  said 
that  proof  of  fraudulent  intent  need  not 
be  made.  This  is  hardly  accurate;  the 
truth  being  that  proof  of  knowing  use  car- 
ries proof  of  intent.  In  "unfair  competi- 
tian"  cases,  it  is  sometimes  said  that  proof 
of  actual  intent  must  be  furnished.  But  if 
by  this  it  is  declared  that  to  imcover  the 
defendant's  malevolmt  purpose  is  enough, 
the  statement  goes  too  far,  for  an  intention 
to  fileh  business,  imaccompanied  by  any 
efficient  means,  is  not  actionable.  The  in- 
tent that  makes  the  defendant  liable  is  the 
intent  that  is  found  in  his  proven  acts. 
Now,  inasmuch  as  these  differences,  and  any 
others  we  have  ever  noticed,  relate  to  the 
methods  and  degrees  of  proof,  and  not  to 
the  nature  and  principle  of  the  suit,  it  fol- 
lows that  "unfair  competition"  cases  are 
applicable  to  the  determination  of  the 
nature  and  principle  of  this  suit.  And  in 
"unfair  competition"  cases,  "of  course  there 
must  be  actual  competition  before  there 
can  be  any  unfair  competition."  38  Cyc. 
780,  and  notes.  And  since  a  "trademark" 
suit  is  an  "unfair  competition"  suit  in 
nature  and  principle,  complainant  in  this 
suit  has  no  standing  because  there  is  no 
competition. 

"Unfair  competition"  cases  are  likewise 
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in  point  on  the  question:  In  what  sense,  if 
any,  is  it  true  that  trademarks  have  no 
territorial  limitations! 

In  Levy  v.  Waitt,  25  L.R.A.  100,  10  C.  C. 
A.  227,  21  U.  S.  App.  394,  61  Fed.  1008, 
Levy  was  the  elder  adopter  of  the  word 
"Blackstone"  (geographical)  as  a  brand  for 
cigars.  At  the  time  of  the  suit  Levy  had 
a  large  trade  in  his  Blackstone  cigars  in 
New  York  and  the  West,  and  Waitt  had 
built  up  an  extensive  business  in  his  Black- 
stones  in  New  England.  Waitt  adopted  th* 
word  "Blackstone"  without  knowledge  ot 
its  previous  use  by  Levy.  Before  Waitt 
established  his  New  England  trade.  Levy 
had  sold  some  of  his  Blackstone  cigars  in 
New  England.  But  the  sales .  were  few 
and  intermittent  and  resulted  in  no  trade. 
To  New  England  dealers  and  consumers  th*  , 
word  Blackstone  pointed  to  Waitt  as  the 
maker.  Inasmuch  aa  Levy  had  no  property 
right  in  the  brand  except  as  appendant  to 
his  trade, — no  property  right  beyond  insist- 
ing that  the  public  be  not  deceived  to  the 
injury  of  his  trade, — ^he  had  no  rights 
against  Waitt  in  New  England,  whatever 
might  be  his  rights  in  the  use  of  that  brand 
against  Waitt  or  others  elsewhere. 

In  Cohen  t.  Nagle,  100  Mass.  4,  2  L.R.A. 
(N.S.)  966,  76  N.  E.  276,  5  Ann.  Cas.  65§, 
the  complainant  Cohen  adopted  the  word 
"Keystone"  to  identify  a  brand  of  his 
cigars,  and  built  up  a  large  trade  therein 
throughout  New  England.  He  believed  that 
he  was  the  originator  of  the  word  as  applied 
to  cigars;  but,  before  his  time,  the  word 
was  used  as  a  brand  in  the  cigar  business 
in  the  Middle  and  Western  states.  Defend- 
ant Nagle,  after  Cohen  had  established  his 
New  England  trade,  began  marketing  in 
New  England  Keystone  cigars  which  he 
purchased  from  a  manufacturer  in  Pennsyl- 
vania, where  it  was  claimed  that  the  manu- 
facturer had  a  lawful  right  to  use  that 
word  as  a  brand  for  cigars.  The  trial  court 
protected  Cohen  by  an  injunction  limited 
territorially  to  New  England.  On  appeal 
the  decree  was  affirmed,  the  majority  hold- 
ing that,  inasmuch  as  Cohen  had  not  taken 
a  cross  appeal,  no  question  whether  he  had 
trade  rights  b^ond  the  limits  of  his  trade 
was  before  the  court.  Three  justices  ex- 
pressed the  view  that  Cohen's  trade  rights 
did  not  extend  beyond  the  limits  of  his 
trade. 

Carroll,  in  Maryland,  and  Mellvaine,  in 
New  York  (C.  C.)  171  Fed.  125,  had  each 
in  his  locality  established  a  trade  in  Balti- 
more Club  whisky.  About  thirty  years  later 
Carroll  extended  his  trade  to  New  York, 
and  sought  to  stop  Mellvaine  on  the  ground 
that  Carroll  was  the  originator  of  the 
brand.  It  was  held  in  substance  that,  con- 
ceding priority  to  Carroll,  and  independent- 
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ly  of  whether  the  brand  was  a  technical 
trademark  or  merely  a  tradename,  Carroll ' 
was  not  entitled  to  an  injunction,  because 
it  was  not  Carroll's  prior  appropriation  of 
the  mark  or  name,  but  his  prior  appropria- 
tion of  trade  through  the  use  of  the  mark 
or  name,  that  was  to  be  protected. 

These  cases  indicate  to  us  that  it  is  true 
in  a  sense  that  trademarks  are  without  ter- 
ritorial limitation;  but  not  in  the  sense 
meant  by  complainant.  The  sense  we  per- 
ceive is  one  that  goes  back  to  the  founda- 
tional purpose  of  the  trademark  suit. 
Since  it  is  the  trade,  and  not  the  mark, 
that  is  to  be  protected,  a  trademark 
acknowledges  no  territorial  boundaries  of 
municipalities  or  states  or  nations,  but  ex- 
tends to  every  market  where  the  trader's 
goods  have  become  known  and  identified  by 
his  use  of  the  mark.  But  the  mark,  of 
itself,  cannot  travel  to  markets  where  there 
is  no  article  to  wear  the  badge  and  no 
trader  to  offer  the  article. 

Contrary  to  this  view,  certain  cases  are 
to  be  noticed. 

In  Derringer  v.  Plate,  29  Cal.  292,  87 
A«.  Dec.  170,  Derringer  was  a  manufac- 
turer of  pistols  at  Philadelphia,  Plate  at 
San  Francisco.  This  statement  appears  in 
the  opinion:  "The  manufacturer  at  Phila- 
delphia, who  has  adopted  and  uses  a  trade- 
mark, has  the  same  right  of  property  in  it 
at  New  York  or  Sen  Francisco  that  he  has 
at  his  place  of  manufacture." 

Yes,  if  Dersinger  was  selling  his  pistols 
in  the  San  Francisco  market  or  any  market 
where  Plate  was  trying  to.  palm  off  his 
pistols  as  I>erringer's>  and  we  find  nothing 
in  the  report  to  show  that  such  was  not  the 
fact. 

In  Kidd  V.  Johnson,  100  U.  S.  617,  25  L. 
ed.  769,  Johnson  was  the  assignee  of  the 
property  and  good  will,  including  a  trade- 
mark, of  a  distillery  business  at  Cincinnati. 
Kidd  was  causing  whisky  to  be  sold  in 
New  Orleans  under  the  same  trademark. 
Johnson  obtained  in  the  United  States  cir- 
cuit court  for  the  district  of  Louisiana  an 
injunction,  which  was  affirmed  on  appeal. 
The  question  was  the  validity  and  extent 
of  the  assignment  of  the  trademark.  Among 
other  things,  the  court  said:  "That  transfer 
was  plainly  designed  to  confer  whatever 
right  Pike  possessed.  It,  in  terms,  extends 
the  use  of  the  trademark  to  Mills,  Johnson, 
&  Company,  and  their  successors.  Such 
use,  to  be  of  any  value,  must  necessarily  be 
exclusive.  If  others  also  could  use  it,  the 
trademark  would  be  of  no  service  in  distin- 
guishing the  whisky  of  the  manufacturer  in 
Cincinnati;  and  thus  the  company  [the 
assignee  of  the  business  and  the  mark] 
would  lose  all  the  benefit  arising  from  the 
reputation  the  whisky  there  manufactured 
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had  acquired  in  the  market.  The  right  to 
use  the  tmdemark  is  not  limited  to  any 
place,  city,  or  state,  and  therefore  must  be 
deemed  to  eivtend  everywhere.  Such  is  the 
uniform  construction  of  licenses  to  use 
patented  inventions.  If  the  owner  imposes 
no  limitation  of  place  or  time,  the  right  to 
use  is  deemed  co-extensive  with  the  whole 
country,  and  perpetual." 

Complainant  lays  stress  on  the  sentence 
we  have  italicized.  But  the  context  shows, 
we  think,  that  trademarks  were  not  classed 
with  patent  monopolies;  that  the  com- 
parison was  between  the  assignments,  not 
the  things  assigned;  that,  inasmuch  as 
Pike  had  given  an  unrestricted  assignment, 
"the  (assignee's)  right  to  use  the  trade- 
mark is  not  limited  to  any  place;"  that, 
though  the  distillery  was  located  at  Cincin- 
nati, the  good  will  of  the  business  and  the 
trademark  as  the  badge  thereof  could  extend 
throughout  the  country;  and  that,  since  the 
thing  to  be  protected  was  "the  reputation 
the  whisky  there  manufactured  (at  Cin- 
cinnati) had  acquired  in  the  market,"  an 
injunction  should  be  granted  to  keep  the 
pirate  Kidd  out  of  any  market  in  which  the 
whisky  had  acquired  a  reputation.  And 
nothing  in  the  reported  case  indicates  that 
the  genuine  Pike's  Magnolia  Whisky  was 
not  sold  and  well  known  in  the  New  Orleans 
market. 

In  Griggs,  C.  &  Co.  v.  Erie  Preserving  Co. 
(C.  C.)  131  Fed.  359,  complainant  was  a 
wholesale  grocer  at  St.  Paul,  dealing  in 
canned  goods  under  the  common-law  trade- 
mark, "Home  Brand,"  adopted  in  1889,  and 
having  a  trade  extending  through  Minne- 
sota, Wisconsin,  Nortli  and  South  Dakota, 
and  Montana.  Defendant  later  came  into 
the  same  territory  and  undermined  com- 
plainant's trade  by  use  of  the  same  mark. 
In  1877  Fry  &  Company,  a  Pennsylvania 
corporation,  had  adopted  the  identical  mark, 
and  in  1885  and  1892  registered  the  mark 
under  the  numbers  11,850  and  20,913.  Com- 
plainant, learning  this  in  1900,  took  a 
license  or  limited  assignment  from  Fry  to 
use  this  registered  trademark  in  said  north- 
western territory.  The  extent  of  Fry's 
trade  is  not  stated;  but,  seemingly,  com- 
plainant, in  establishing  its  trade,  had  not 
come  into  collision  with  Fry.  At  any  rate, 
Fry's  license  or  assignment  does  not  profess 
to  convey  to  complainant  Fry's  business, 
reputation,  and  good  will,  or  any  part  there- 
of; and  througliout  the  territory  in  question 
the  mark  "Home  Brand"  pointed  exclusive- 
ly to  complainant  as  producer.  On  the 
ground  that  Fry's  license  or  assignment  of 
the  registered  mark  gave  complainant  an  ex- 
clusive proprietary  interest  in  Home  Brand 
within  said  northwestern  territory,  the  de- 
fendant was  enjoined.     The  decree,  we  be- 
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lieve,  IB  Bttstaiiiable  on  the  underlying  prin- 
ciple of  the  trademark  suit  and  on  the 
analogies  of  the  Blackstone,  Keystone,  and 
Baltimore  Club  caaes.  But,  in  looking  to 
the  decision  as  authority  for  complainant'* 
proposition  that  a  trademark  has  an  exist- 
ence independent  of  the  trade  to  which  it 
is  appendant,  we  suggest  that  the  registry 
statute  does  not  purport  to  create  a  new 
right,  but  only  to  regulate  a  pre-existing 
right;  that  the  regulation  is  confined  to 
coninierce  with  foreign  nations  and  Indian 
tribes,  and  does  not  touch  the  interstate 
and  intrastate  commerce  in  which  the  par- 
ties to  the  suit  were  competing;  and  that 
the  cases  of  Kidd  v.  Johnson,  100  U.  S. 
617,  25  L.  ed.  769,  and  Fish  Bros.  Wagon 
Co.  T.  Fish  Bros.  Mfg.  Co.  37  C.  C.  A.  146, 
95  Fed.  457,  as  we  read  them,  are  not  au- 
thorities for  the  proposition  that  Fry's 
license  or  limited  assignment  of  the 
registered  trademark,  unaccompanied  by 
any  transfer  of  business  and  good  will,  was 
effectual  to  give  complainant  a  monopolistic 
right  in  Home  Brand  in  interstate  and  in- 
trastate commerce  in  said  northwestern  ter- 
ritory, 

Hygeia  Distilled  Water  Co.  v.  Consoli- 
dated lee  Co.  (C.  C.)  144  Fed.  139,  is  a 
case  wherein  the  complainant,  beginning  in 
188S,  built  up  a  trade  in  distilled  water 
under  the  trademark  "Hygeia"  in  the  ter- 
ritory of  New  York  and  "other  states"  un- 
named. In  1890  defendant  innocently 
adopted  the  same  trademark  for  its  distilled 
water,  and  acquired  a  trade  in  "Pittsburgh 
and  the  surrounding  territory."  Each 
party  remained  in  ignorance  of  the  other 
and  its  doings  until  1904,  shortly  before  the 
start  of  the  suit,  when  complainant's  coun- 
sel notified  defendant  to  quit.  Down  .to 
that  time,  therefore,  the  mark  "Hygeia" 
was  a  warrant  to  the  consumers  in  Pitts- 
burgh and  vicinity  that  defendant  was  the 
producer  of  the  water  they  wanted.  The 
injunction  against  defendant  consequently 
involves  the  proposition  that  complainant, 
by  adopting  the  mark  in  18S5  and  then 
applying  it  to  its  product  in  New  York, 
acquired  a  monopoly  of  the  mark,  good  for 
nineteen  years  and  all  the  years,  and  domi- 
nant in  the  Pittsburgh  market  and  all  the 
markets  of  the  United  States,  irrespective 
of  the  extent  to  which  complainant  had 
entered  the  markets.  The  opinion  disposes 
of  the  question  by  saying  that  complainant's 
right  to  an  injunction  is  not  affected  by 
"the  fact  that  complainant,  has  not,  up  to 
this  time,  extended  its  trade  to  the  locality 
occupied  by.  the  respondent,"  and  by  citing 
Derringer  v.  Plate,  29  Cal.  296,  87  Am.  Dec. 
170,  and  Hopkins,  Trademarks,  §  13. 

Derringer  v.  Plate  has  already  been  con- 
sidered. In  §  13  of  Hopkins  the  general 
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statement  is  not  made  that  a  trademark 
has  no  territorial  limitation,  but,  "unlike 
a  patent,  a  trademark  has  no  territorial 
limitation."  If  by  this  it  is  meant  that 
a  patent  is  a  sovereign  grant  and  has  no 
force  beyond  the  territorial  limits  of  the 
sovereignty,  while  a  trademark,  which  is  of 
a  different  nature,  is  not  restricted  by  the 
bounds  of  states  or  nations  or  continents, 
but  goes  wherever  the  trade  to  which  it  is 
appendant  goes,  the  statement  affords  com- 
plainant no  comfort.  And  that  such  was 
the  intended  meaning  seems  to  be  evidenced 
by  the  citation  of  Collins  Co.  v.  Cohen,  3 
liay  ft  J.  428,  as  supportive  of  the  text. 
In  that  case  complainant  Collins  was  an 
American  manufacturer  who  had  a  large 
trade  and  a  high  reputation  not  only  in  the 
United  States,  but  also  in  various  foreign 
countries,  including  Cuba  and  Australia; 
but  no  factory,  no  trade,  no  good  will,  no 
marks,  registered  or  unregistered,  in  Eng- 
land. Defendant  was  a  manufacturer  at 
Sheffield,  England,  who  was  exporting  his 
goods  to  Cuba  and  Australia  and  there  un- 
dermining complainant's  trade  by  using 
complainant's  commercial  signature.  One 
of  the  defenses  was  that,  as  complainant  had 
no  trade  rights  in  England  that  had  been 
trespassed  upon  by  the  defendant  in  Eng- 
land, the  case  in  England  was  not  main- 
tainable. It  was  also  argued '  that  there 
was  nothing  to  show  that  the  laws  of  Cuba 
and  Australia  did  not  allow  traders  to  eiieat 
others  by  palming  off  goods  under  forged 
commercial  signatures.  Vice  Chancellor 
Wood  replied:  "I  apprehend  that  every  sub- 
jeet  of  every  country,  not  being  an  alien 
enemy, — ^and  '  even  to  an  alien  enemy  the 
court  has  extended  relief  in  cases  of 
fraud« — ^has  a  right  to  apply  to  tiiis  court 
to  have  a  fraudulent  injury  to  his  prop- 
erty arrested.  And  here  the  plaintiffs  have 
the  right — a  right  recognized,  I  imagine, 
everywhere  in  the  wwldfOr  at  least  in  every 
civilized  oommunity — of  saying,  'We,  being 
the  manufacturers  of  certain  goods,  claim 
that  another  man  shall  not  manufacture 
goods  and  put  upon  them  our  trademark 
and  then  pass  then^  off  as  manufactured  by 
us.'  "1 

We  find  nothing  in  conscience  or  in  rea- 
s<«  or  in  persuasive  precedents  that  should 
induce  us  to  permit  complainant  to  domi- 
nate the  southeastern  markets  in  question, 
where  "Tea  Rose"  means  defendant,  and 
thus  absorb  or  take  over  the  valuable  trade 
that   defendant  in  good  faith  has  built  up 


^Compare  Richter  v.  Reynolds,  8  C.  C.  A. 
220,  17  U.  8.  App.  427,  59  Fed.  577;  Carls- 
bad V.  Kutnow.  18  C.  C.  A.  24,  35  U.  S. 
App.  750,  71  Fed.  167;  Vacuum  Oil  Co.  ▼. 
Eagle  Oil  Co.   (C.  C.)   122  Fed.  105. 
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in  virgin  territory.  If  this  may  be  done, 
then  the  trademark  doctrine,  which  started 
out  to  prevent  defendants  from  deceiving 
consumers  to  complainants'  injury,  has 
come  to  protect  complainants  in  deceiving 
consumers  to  complainants'  advantage,  at 
the  expense  of  defendants. 

If  the  junior  has  not  established  his 
trade  in  good  faith,  or,  if  having  appro- 
priated certain  markets  in  an  honest  be- 
lief, he  should  attempt  to  forestall  the  elder 
trader  by  hastei^ing  into  markets  the  elder 
was  arranging  to  occupy,  it  might  be  that 
equity  would  have  no  difficulty  in  recogniz- 
ing an  inchoate  right  in  the  elder  to  prece- 
dence and  dominance,  for  honesty  and  fair 
-dealing  should  always  be  a  strong  appeal 
to  conscience;  but  no  such  questions  are 
here,  because,  on  the  present  record,  defend- 
ant's honesty  and  fairness  stand  unques- 
tionable. 

Another  route  leads  to  the  same  destina- 
tion: If  complainant  has  trade  rights  ir- 
respective of  the  existence  of  its  trade, 
whence  do  they  come?  Monopolies  are  in 
derogation  of  common  right;  they  are 
special  privileges.  Every  lawful  monopoly 
.js  a  grant  from  the  sovereign  to  a  selected 
favorite,  designated  by  person  or  by  class. 
vOhio,  complainant's  sovereign  state,  has  not 
■bf  Constitution  or  statute  granted  it  a 
monopoly  of  the  use  of  the  mark.  The  Fed- 
-eral  government  has  constitutional  author- 
ity ito  grant  monopolies  for  limited  times  to 
inventors  and  authors;  but  complainant  is 
neither,  and  a  trademark  may  endure  for- 
•ever.  How  far  Congress  might  go  under 
Ithe  commerce  clause  (Trade-Mark  Cases, 
•100  U.  S.  82,  25  L.  ed.  650;  Sarrazia  v.  W. 
R.  Irby  Cigar  &  Tobacco  Co.  46  L.R.A. 
541,  33  C.  C.  A.  4»6,  93  Fed.  624),  it  is 
needless  to  inquire,  for  the  Federal  statute 
is  not  concerned  with  the  commerce  in  which 
these  parties  were  engaged.  So,  if  the 
monopoly  here  sought  is  the  creature  of  law, 
it  must  be  of  the  common  law.  First. 
Trade  rights  were  not  created  by  the  com- 
mon law.  They  are  a  part  of  man's  natural 
rights.  Man  preceded  the  common  law, 
which  recognized,  but  did  not  create,  the 
rights  he  was  theretofore  exercising.  The 
most  the  common  law  did  was  to  regulate 
their  use,  or,  rather,  to  adopt  and  enforce 
the  usages  of  honest  commerce.  If,  because 
the  common  law  recognizes  and  regulates  a 
man's  right  to  trade,  it  be  claimed  that  the 
common  law  created  the  right,  then  the  com- 
mon law  might  also  be  called  the  author  of 
his  life,  liberty,  and  happiness.  And  if  it 
be  said  that  a  man  has  a  "monopoly"  in 
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his  own  life  or  liberty  or  trade,  then  the 
word  is  wrongly  used.  Second.  But  if  a 
monopoly  in  a  trademark  is  created  or 
affirmatively  granted  by  the  common  law, 
by  what  common  law?  We  need  not  con- 
sider the  mooted  question  whether,  generally, 
there  is  a  common  law  of  the  United  States, 
or  whether  the  common  law  administered 
by  the  Federal  courts  in  tlie  several  districts 
is  the  common  law  of  the  respective  states, 
for,  with  regard  to  the  common  law  of 
trademarks,  it  is  settled  that  the  right 
does  not  arise  under  "the  Constitution  and 
laws  of  the  United  States."  If  it  did  so 
arise,  the  Federal  courts,  regardless  of  the 
citizenship  of  the  parties,  would  have  juris- 
diction to  protect  the  right  throughout  the 
territory  of  the  United  States.  Elgin  Nat. 
Watch  Co.  V.  Illinois  Watch  Case  Co.  179 
U.  S.  665,  45  L.  ed.  366,  21  Sup.  Ct.  Rep. 
270;  Warner  v.  Searle  &  H.  Co.  ]91  U.  S. 
202,  48  L.  ed.  146,  24  Sup.  Ct.  Rep.  79.  If 
not  created  by  the  Federal  law,  then  the 
supposed  monopoly  must  have  been  creiated 
by  the  law  of  Ohio;  and,  if  so,  complainant's 
monopoly  created  by  that  law  can  have 
no  extraterritorial  effect. 

Though  an  order  granting  or  denying  a 
preliminary  injunction  will  not  be  disturbed 
except  for  an  abuse  of  d^cretioa,  a  proper 
discretion  does  not  include  the  misapplica- 
tion of  the  law  to  conceded  facts.  Win- 
chester Repeating  Arma  Co.  v.  Olmsted^  121 
C.  C.  A.  615,  203  Fed.  4»3. 

A  further  reason  appears  why  complain- 
ant's showing  did  not  justify  the  issuance 
of  an  injunction.  Defendant  proved  that 
complainant's  sales  of  flour  in  the  territory 
in  question  were  made  under  the  brands 
"Trojan"  and  "Eldeaa  Patent."  If  this 
was  the  same  flour  as  its  "'f ea  Rose,"  made 
from  the  same  wheat  and  taken  from  the 
same  flour  bins,  to  permit  complainant  to 
add  "Tea  Rose"  flour  would  simply  tend  to 
confuse  trade  in  those  markets,  or  only 
come  to  indicate  a  difference  of  grade  that 
did  not  exist.  Columbia  Mill  Co.  v.  Alcorn, 
150  U.  S.  460,  467,  37  h.  ed.  1144,  1147, 
14  Sup.  Ct.  Rep.  351.  Complainant,  neces- 
sarily knowing  the  whole  truth  respecting 
this  matter,  did  not  meet  the  situation 
exhibited  by  defendant. 

The  decree  is  reversed,  and  the  cause  re- 
manded for  further  proceedings  not  incon- 
sistent with  this  opinion. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  March  6,  1916,  in  240  U.  S. 
403,  60  L.  ed.  — ,  36  Sup.  Ct.  Rep.  357. 
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Annotation — ^Territorial  extent  of  right  in  trademark  or  tradename  used 
in  limited  locality  where  used  by  another  in  a  di£Ferent  locality. 


This  note  supplements  a  note  on  the 
same  subject  appended  to  £astem  Out- 
fitting Co.  V.  Manheim,  35  L.B.A.(N.S.) 
251. 

The  mle  stated  in  the  earlier  note 
that  a  right  may  be  aoqnired  in  different 
localities  by  different  persons  to  nse  the 
same  trademark  or  tradename  for  the 
same  purpose  finds  support  in  the  hold- 
ing of  Hanover  Star  Mill.  Co.- v.  Allen 
&  W.  Co.  ante,  136,  which  was  affirmed 
bv  the  Federal  Supreme  Court  (1916) 
240  U.  S.  403,  60  L.  ed.  — ,  36  Sup.  Ct. 
Bep.  357.  In  the  latter  court  the  rule 
is  stated  that  "into  whatever  markets 
the  nse  of  a  trademark  has '  extended,  or 
its  meaning  has  become  known,  there 
will  the  manufacturer  or  trader  whose 
trade  is  pirated  by  an  infringing  use  be 
entitled  to  protection  and  redress.  But 
this  is  not  to  say  that  the  proprietor  of 
a  trademark,  good  in  the  markets  where 
it  has  been  employed,  can  monopolize 
markets  that  his  trade  has  never  reached, 
and  where  the  mark  signifies  not  his 
goods,  but  those  of  another."  In  fur- 
ther amplification  of  this  latter  state- 
ment, in  the  former  part  of  the  opinion 
it  is  said  that  "where  two  parties  inde- 
pendently are  employing  the  same  mark 
upon  goods  of  the  same  class,  but  in  sep- 
arate markets,  wholly  remote  the  one 
from  the  other,  the  question  of  prior  ap- 
propriation is  legally  insignificant;  nn- 
less,  at  least,  it  appear  that  the  second 
adopter  has  selected  the  mark  with  some 
design  inimical  to  the  interests  of  the 
first  user,  such  as  to  take  the  benefit  of 
the  reputation  of  his  goods,  to  forestall 
the  extension  of  his  trade,  or  the  like." 

The  court  reversed  on  this  point  Met- 
calf  V.  Hanover  Star  Mill.  Co.  (1912) 
122  C.  C.  A.  483,  204  Ped.  211,  a  case 
involving  the  same  trademark  as  that 
involved  in  the  case  under  annotation. 
Protection  to  the  trademark  was  denied 
by  the  circuit  court  of  appeals  on  the 
ground  that  the  plaintiff  had  no  exclu- 
sive right  thereto,  and  the  defendant 
was  not  guilty  of  unfair  competition. 
The  Federal '  Supreme  Court  on  this 
point  held  that,  as  against  the  defendant 
in  that  case,  the  plaintiff  was  entitled  to 
relief  on  the  ground  of  unfair  competi- 
tion. 

In  disposing  of  the  general  question 
of  the  territorial  scope  of  trademarks, 
Mr.  Justice  Holmes,  in  a  concurring 
opinion  in  the  Federal  Supreme  Court 
ease  referred  to,  points  out  that  a  trade- 
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mark  or  tradename  in  territorial  scope 
should  be  state  wide,  but  that  it  should 
not  extend  beyond  the  state  lines  except 
as  it  receives  recognition  in  other  states. 
Hence,  if  a  mark  has  been  used  and  giv- 
en a  reputation  in  one  state,  that  state 
may  well  say  that  those  who  have  spent 
their  money  innocently  in  giving  it  its 
local  value  are  not  to  be  defeated  by 
proof  that  others  have  used  the  mark 
earlier  in  another  jurisdiction  more  or 
less  remote. 

The  doctrine  that  a  trademark  will  be 
protected  only  to  the  extent  of  territory 
where  it  has  been  used  was  applied  in 
Thomas  J.  Carroll  &  Son  Co.  v.  Mcll- 
vaine  &  Baldwin  (1910)  105  C.  C.  A. 
314,  183  Fed.  22,  where  the  original  ap- 
propriator  of  a  trademark  for  goods  sold 
in  Baltimore  and  vicinity,  on  the  ground 
of  laches,  was  denied  the  right  to  enjoin 
the  use  by  another  of  the  same  trade- 
mark on  a  similar  class  of  goods  in  the 
city  of  New  York  and  vicinity,  where 
the  subsequent  appropriation  was  in 
good  faith  and  had  been  applied  .to  the 
goods  for  some,  years  before  the  pro- 
ceeding in  question  was  taken.  This  was 
also  the  doctrine  of  B.  Payn'a  Sons  To- 
bacco Co.  V.  Payette  (1914)  86  Misc.  276, 
149  N.  Y.  Supp.  183,  affirmed  without 
opinion  in  (1915)  —  App.  Div.  — ,  155 
N.  Y.  Supp.  1095,  wherein  the  court  re- 
fused to  enjoin  the.  use  by  defendant  of 
a  trademark  on  cigars  in  a  different  lo- 
cality from  that  in  which  the  plaintiff 
had  used  it  to  designate  his  brand  of 
cigars.  Both  of  these  localities  were 
within  the  state.    ' 

And  in  Dominion  Flour  Mills  Co.  v. 
Morris  (1912)  —  Ont.  — ,  2  D.  L.  R.  830, 
a  plaintiff  was  denied  the  right  to  pro- 
tection of  a  trademark  to  designate  its 
product,  where  the  same  mark  was  used 
in  other  sections  of  the  country  by  other 
manufacturers  to  designate  a  similar 
product,  without  any  intention  of  pass- 
ing off  the  same  as  the  product  of  the 
plaintiff,  and  with  an  equal  claim  with 
the  plaintiff  to  an  independent  right  of 
user. 

And  in  further  support  of  this  doc- 
trine see  C.  A.  Briggs  Co.  v.  National 
Wafer  Co.  (1913)  215  Mass.  100,  102  N. 
E.  87,  Ann.  Cas.  1914C,  926,  an  unfair 
competition  case,  wherein  the  court  re- 
fused to  protect  a  trademark  beyond  the 
extent  of  territory  in  which  the  plaintiff 
had  actually  used  it  to  designate  his 
product.    And  see  also  W.  A.  Gaines  & 
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Co.  V.  Eock  Springs  Distilling  Co.  (1915) 
—  C.  C.  A.  — ,  226  Fed.  531,  wherein  the 
two  conflicting  theories  as  to  trademark 
protection  as  to  territorial  scope  are 
stated,  but  the  court  finds  it  unnecessary 
to  determine  which  of  them  is  the  cor- 
rect doctrine. 

In  a  recent  tradename  case,  Kaufman 
V.  Kaufman  (1916)  223  Mass.  104,  111 
N.  E.  691,  in  denying  relief  to  one  re- 
tailer' against  the  use  of  his  tradename 
by  another  retailer  in  a  different  section 
of  the  same  state,  the  doctrine  is  stated 
that  "the  plaintiff  is  entitled  to  relief 
only  on  the  ground  of  unfair  trade  com- 
petition or  interference  with  his  estab- 
lished rights.  The  tradename  and  sym- 
bols of  the  plaintiff  cannot  extend  into 
regions  where  his  goods  are  not  sold, 
where  he  has  no  customers,  and  where  he 
has  no  trade.  There  can  be  no  recovery 
unless  it  appears  that  there  has  been  a 
wrongful  appropriation  by  the  defend- 
ant of  trade  which  belonged  to  the  plain- 
tiff. The  mere  use  of  a  tradename  which 
One  person  has  found  highly  successful 
in  bringing  his  goods  to  the  favorable 
attention  of  the  public  in  one  business 
territory,  by  another  person  in  another 
business  territory,  constitutes  no  action- 
able wrong.  Actual  or  probable  decep- 
tion of  the  public  to  the  harm  of  the 
plaintiff  is  the  basis  of  the  action.  There 


can  be  no  unfair  competition  unless  the 
plaintiff  is  actually  a  rival  for  the  trade 
which  the  defendant  secures." 

In  Pflugh  v.   Eagle   White   Lead   Co. 
(1911)  107  C.  C.  A.  659,  185  Fed.  769, 
writ  of  certiorari<*  denied  in   (1911)  220 
T7.  8.  615,  55  L.  ed.  610,  31  Sup.  Ct.  Rep. 
719,  a  name  used  as  a  trademark  and 
tradename  was '  denied  protecition  as   to 
territory  in   which   the   defendant   had 
been  the  first  user  as  a  trademark  fox* 
similar  goods.     The  court  said  that  the 
plaintiff  did  not  have  the  exclusive  right 
to  the  use  of  the  trademark,  owing  to  its 
use  by  others  in  different  sections  of  the 
country,  and  that  having  acquiesced  for 
years  in  its  use  by  other  manufacturers 
on  a  similar  product,  it  was  estopped  to 
assert  the  right  to  the  exclusive  use  of 
the  word  as  a  trademark  or  tradename. 

On  this  point  attention  is  called  to  the 
opinion  of  the  Federal  Supreme  Court, 
already  referred  to,  wherein  it  is  said 
that  the  rule  that  property  in  a  trade- 
mark is  not  limited  in  its  enjoyment  by 
territorial  bounds,  but  may  be  asserted 
and  protected  wherever  the  law  affords 
a  remedy  for  wrongs,  is  true  in  a  limited 
sense,  "but  the  mark  of  itself  cannot 
travel  to  markets  where  there  is  no  arti- 
cle to  wear  the  badge  and  no  trader  to 
offer  the  article."  A.  Q.  S. 
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WILLIAM  H.  JACOBSON,  Hespt., 

V. 

CHICAGO,    MILWAUKEE,   «    ST.   PAUL 
RAILWAY  COMPANY,  Appt. 

(—  Minn.  — ,  l66  N.  W.  25L) 

Trial  -^  special  Issues  -~  dlscretioii. 

1.  Tlie  ttiatler  of  snbmitting  special  is- 
sues to  a  jury  in  an  action  at  law  rests 
in  the  sound  discretion  of  the  trial  court; 
and  the  discretion  extends  also  to  the  form 
and  substance  of  the  special  issues  so  sub- 
mitted. There  was  no  abuse  of  the  discre- 
tion in  this  case. 
For  other  ca»e»,  see  Appeal  and  Error,  VII 

i,  6,  in  Dig.  1-52  N.  8. 

Headnotes  by  Bbown,  Ch.  J. 


Note.  —  As  to  effect  of  representation  or 
imdue  influence  by  a  physician  to  avoid  re- 
lease of  liability  in  a  cause  of  action  for 
injury  negligentlv  inflicted,  see  notes  to 
Viallet  V.  Consolidated  R.  &  Power  Co.  5 
L.R.A.(N.8.)  663,  and  Heigh  v.  White 
Laundry  Co.  50  L.R.A.(N.S.)    1091. 

Generally,  as  to  avoidance  of  release  of 
claim  for  personal  injuries,  for  mistake,  see 
annotation  to  Mclsaac  v.  McMurray,  L.R~A 
19T6B,  776. 
L.R.A.1916D. 


Rescission  ^  release  —  fravd. 

2.  A  settlement  and  release  of  a  cause 
of  action  induced  and  procured  by  false 
representations  of  material  facts,  tiie  fal- 
sity of  which  was  unknown  to  the  person 
making  them,  may  be  rescinded  and  avoided, 
though  there  was  no  fraudulent  or  other 
wrongful  intent  to  deceive  or  defraud. 

For  other  oases,  see  Release,  III.  in  Dig. 

l-6t  V.  B. 
Same  ^  statements  by  physician. 

3.  Plaintiff  was  injured  while  a  passenger 
on  one  of  defendant's  trains.  Soon  after 
defendant's  physician  made  a  physical  ex- 
amination of  plaintiff's  person,  and,  to  in- 
duce or  cause  him  to  act  thereon,  repre- 
sented that  he  had  suffered  no  serious 
injury,  had  no  broken  bones,  and  would  re- 
cover in  the  course  of  two  or  three  weeks. 
It  is  held  that  the  representations  were 
material,  plaintiff  had  the  right  to  rely 
thereon  in  effecting  a  settlement  with  de- 
fendant, and,  since  the  representations  were 
untrue  in  fact,  though  the  falsity  was  not 
known  to  the  physician  at  the  time,  and 
were  not  made  with  intent  to  deceive,  plain- 
tiff had  the  right  to  rescind  the  settlement. 
Such  facts  constitute  fraud  in  law. 

For  other  cases,  see  Release,  III.  in  Dig. 

1-52  N.  8. 
Appeal  —  instmctlons. 
i      4.  The  instructions  of  the  trial  court  up- 
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on  the  question  of  expert  opinion  evidence 
held  not  prejudicial  to  tlie  rights  of  defend- 
ant. 

For  other  cases,  nee  Appeal  and  Error,  VII. 
»".  4>  a,  (4j,  in  Dig.  l-o2  N.  H. 

(January  28,  1916.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Blue  Earth 
County  denying  a  new  trial  of  an  action 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  hare  been  caused  by  de- 
fendant's negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  C.  J.  lAarlscb  and  Webber  & 
Lees,  for  appellant: 

The  special  findings  submitted  by  the 
court  furnished  absolutely  no  information, 
and  where  special  findings  are  submitted 
they  should  be  so  framed  as  to  constitute 
a  finding  of  fact  which  would  support  a 
recovery. 

Kerkhof  ▼.  Atlas  Paper  Co.  68  Wis.  674, 
.■52  N.  \V.  766;  Indiana,  B.  ft  W.  R.  Co.  v. 
Barnhart,  115  Ind.  399,  16  N.  E.  121;  20 
Enc.  PI.  &  Pr.  296;  17  Enc.  PI.  ft  Pr.  304- 
311;  Clegg  V.  Waterbnry,  88  Ind.  21;  Cole 
V.  Boyd,  47  Mich.  98,  10  N.  W.  124; 
Beecher  v.  Galvin,  71  Mich.  391,  39  N.  W. 
4C9;  Mechanics'  Bank  v.  Barnes,  86  Mich. 
032,  49  X.  W.  475;  Benton  v.  St.  Louis  ft 
S.  F.  R.  Co.  25  Mo.  App.  155. 

The  charge  to  the  jury  upon  the  question 
of  expert  opinion  evidence  was  prejudicial  | 
to  defendant's  rights. 

Thomas  v.  State,  40  Tex.  68;  Jarrett  v. 
Jarrett,  11  W.  Va.  627;  Pitts  ▼.  SUte,  43 
Miss.  472;  Louisville,  N.  O.  ft  T.  R.  Co.  v. 
Whitehead,  71  Miss.  451,  42  Am.  St.  Rep. 
472,  15  So.  800;  Chandler  v.  Thompson,  30 
Fed.  38;  Chandler  v.  Barrett,  21  La.  Ann. 
58,  99  Am.  Dec.  701;  Gustafson  v.  Seattle 
Traction  Co.  28  Wash.  227,  68  Pac.  721; 
Tinney  v.  New  Jersey  S.  B.  Co.  12  Abb.  Pr. 
N.  S.  1;  Lawson,  Expert  4  Op.  Ev.  p.  230; 
Choice  V.  State,  31  Ga.  424;  Cohen  v. 
Riescnberg,  69  Misc.  599,  126  N.  Y.  Supp. 
77;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Thul,  32 
Kan.  2o5,  49  Am.  Rep.  484,  4  Pac.  352. 

An  intent  to  deceive  is  an  essential  ele- 
ment of  deceit;  a  false  representation  is  not 
actionable  unless  it  was  made  with  a  fraud- 
ulent intent. 

Wilder  V.  DeCou,  18  Minn.  470,  Gil.  421; 
IT'imphrey  v.  Merriam,  32  Minn.  197,  20  N. 
W.  138;  Kelly  v.  Pioneer  Press  Co.  94  Minn. 
448,  103  N.  W.  330;  Faribault  t.  Sater,  13 
Minn.  223,  Gil.  210;  Riggs  v.  Thorpe,  67 
Minn.  217,  69  N..W.  891. 

Messrs.  F.  XV.  Root  and  Nelson  J. 
Wilcox  also  for  appellant. 

Messrs.  S.  B.  Wilson,  J.  W.  Sclunltt, 
and  H.  L.  Sclunltt,  for  respondent: 

A  party  is  liable  for  fraud  or  deceit  if 
L.RA.10l'6D.  10 


a  false  representation  is  made  of  an  exist' 
ing  material  fact  that  may  be  known,  know- 
ing such  representation  to  be  false,  with  in- 
tention to  induce  the  one  to  whom  such 
representation  is  made  to  rely  upon  it  and 
to  act  upon  such  reliance,  and  such  person 
to  whom  such  representation  is  made  act- 
ing with  reasonable  prudence  is  deceived  by 
such  fraud,  and  is  induced  to  act  upon  such 
representation  to  his  pecuniary  damage. 

Marple  v.  Minneapolis  &,  St.  L.  R.  Co.  115 
Minn.  262,  132  N.  W.  333,  Ann.  Cas.  1912D, 
1082;  Brooks  v.  Hamilton,  15  Minn.  26, 
Gil.  10;  Wilder  v.  DeCou,  18  Minn.  470,  Gil. 
421;  Humphrey  v.  Merriam,  32  Minn.  197, 
20  N.  W.  138;  Martin  v.  Hill,  41  Minn. 
337,  43  N.  W.  337;  Bullitt  v.  Farrar,  42 
Minn.  8,  6  L.R.A.  149,  18  Am.  St.  Rep.  485, 
43  N.  W.  666;  Haven  v.  Neal,  43  Minn.  316, 
45  N.  W.  612;  Knappen  v.  Freeman,  47 
Minn.  491,  50  N.  W.  533;  Hedin  v.  Minne- 
apolis Medical  ft  S.  Inst.  62  Minn.  146,  30 
L.R.A.  417,  64  Am.  St.  Rep.  628,  64  N.  W. 
158;  Riggs  T.  Thorpe,  67  Minn.  217,  69  N. 
W.  891;  Haigh  v.  White  Way  Laundry  Co. 
164  Iowa,  148,  60  L.RA,(N.S.)  1091,  145 
N.  W.  473;  Texas  C.  R.  Co.  v.  Neill,  —  Tex. 
Civ.  App.  — ,  159  S.  W.  1180;  Tatman  v. 
Philadelphia,  B.  ft  W.  R.  Co.  —  Del.  — ,  85 
Atl.  716;  Missouri,  K.  ft  T.  R.  Co.  v. 
Reno,  —  Tex.  Civ.  App.  — ,  146  S.  W.  207 ; 
Carroll  v.  United  R.  Co.  157  Mo.  App.  247, 
137  S.  W.  303;  Missouri,  K.  ft  T.  R.  Co.  v. 
Maples,  —  Tex.  Civ.  App.  — ,  162  S.  W.  426; 
St.  Louis  ft  S.  F.  R.  Co.  ▼.  Reed,  37  Okla. 
350,  132  Pac.  355;  St.  Louis,  I.  M.  ft  S. 
R.  Co.  V.  Hambright,  87  Ark.  614,  113  S. 
W.  803;  Bradley  v.  Tolson,  117  Va.  467,  86 
S.  E.  466;  Hilligas  v.  Kuns,  86  Neb.  68, 
26  L.R.A.(N.S.)  284,  124  N.  W.  925,  20  Ann. 
Cas.  1124. 

It  was  not  necessary  as  a  condition  prece- 
dent to  the  bringing  of  this  action  for 
Jacobson  to  tender  back  the  $150. 

Marple  v.  Minneapolis  ft  St.  L.  R.  Co. 
115  Minn.  262,  132  N.  W.  333,  Ann.  Cas. 
1912D,  1082;  Merrill  v.  Pike,  94  Minn.  186, 
102  N.  W.  893,  17  Am.  Neg.  Rep.  682; 
Rase  V.  Minneapolis,  St.  P.  ft  S.  Ste.  M. 
R.  Co.  118  Minn.  437,  187  N.  W.  176;  Valley 
V.  Crookston  Lumber  Co.  128  Minn.  387,  161 
N.  W.  137;  Reddington  v.  Blue,  168  Iowa, 
34,  149  N.  W.  933;  Woods  t.  Wikstrom,  67 
Or.  681,  135  Pac.  192;  St.  Louis  ft  &  F.  R. 
Co.  V.  Richards,  23  Okla.  2.'>6,  23  L.R.A. 
(N.S.)  1032,  102  Pac.  92;  Carroll  v.  United 
R.  Co.  157  Mo.  App.  247,  137  S.  W.  303. 

Under  the  evidence,  the  trial  court  was 
more  than  justified  in  instructing  the  jury 
as  to  the  weight  to  be  given  to  the  expert 
testimony  as  it  did. 

Moratiky  v.  Wirth,  74  Minn.  146,  76  N. 
W.  1032;  State  v.  James,  123  Minn.  487, 
144  N.  W.  216;  Ball  v.  Skinner,  134  Iowa, 
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298,  111  N.  W.  1022;  Morrow  v.  National 
Masonic  Acci.  Asao.  125  Iowa,  633,  101  N. 
W.  468;  Hull  v.  Detroit  United  R.  Co.  158 
Mich.  682,  123  N.  W.  571;  Bird  v.  Hart- 
Parr  Co.  165  Iowa,  542,  146  N.  W.  74; 
Nordyke  &  M.  Co.  v.  Whitehead,  —  Ind.  — , 
106  N.  E.  867;  Sheldon  v.  Wright,  80  Vt. 
2U8,  67  Atl.  807. 

Defendant's  request  for  an  instruction 
that  unless  the  jury  found  that  the  plaintilf 
sustained  a  fracture  of  bones,  they  would 
have  to  return  a  verdict  for  the  defendant, 
was  properly  refused. 

Marple  v.  Minneapolis  k  St.  L.  R.  Co. 
lis  Minn.  262,  132  N.  W.  333,  Ann.  Cas. 
1912D,  1082. 

Whether  or  not  special  findings  shall 
be  submitted  to  a  jury  in  a  given  case  is 
purely  and  conclusively  within  the  discre- 
tion of  the  trial  court. 

Morrow  v.  St.  Paul  City  R.  Co.  74  Minn. 
480,  77  N.  W.  303. 

A  special  verdict  should  not  require  the 
jury  to  write  out  the  evidence. 

22  Am.  &  Eng.  Enc.  Law,  995  j  Ohiweiler 
V.  Lohmann,  88v  Wis.  75,  59  N.  W.  678; 
Schumaker  v.  Heinemann,  99  Wis.  251,  74 
N.  W.  785;  J.  I.  Case  Plow  Works  v.  Niles 
&  S.  Co.  107  WU.  9,  82  N.  W.  568. 

Brown,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Action  for  personal  injuries  in  which 
plaintiff  had  a  verdict,  and  defendant  ap- 
pealed from  an  order  denying  a  new  trial. 

Plaintiff  was  a  passenger  upon  one  of 
defendant's  accommodation  trains  running 
between  Wells  and  Mankato.  The  train 
was  wrecked  and  plaintiff  was  injured.  The 
accident  occurred  on  July  5,  1913,  and  plain- 
tiff was  removed  to  a  hospital  at  Mankato, 
where  he  was  given  treatment  by  the  de- 
fendant's local  physician.  On  July  7th,  two 
days  after  the  injury,  and  when  plaintiff 
was  still  at  the  hospital,  a  claim  agent  rep- 
resenting defendant  called  upon  him  and 
effected  a  settlement,  paying  to  plaintiff  in 
full  for  his  injuries  $160.  Plaintiff  signed 
and  delivered  the  usual  formal  release.  It 
was  represented  to  him  at  the  time  of  the 
settlement  by  the  company  physician,  and 
also  by  the  claim  agent,  that  his  injuries 
were  not  serious,  and  that  he  would  fully 
recover  within  three  or  four  weeks.  Within 
a  few  days  thereafter  plaintiff  left  the  hos- 
pital and  returned  to  his  home  at  Maple- 
ton,  some  25  miles  from  Mankato.  It  ap- 
pears that  he  was  unable  to  walk  unassisted, 
and  defendant's  physician  supplied  him 
with  a  pair  of  crutches.  He  thereafter 
occasionally  returned  to  Mankato  for  fur- 
ther treatment,  but,  not  recovering  as 
rapidly  as  represented  by  the  physician,  he 
applied,  on  August  4th,  to  other  physicians 
L.R.A.1916D. 


for  relief.  A  thorough  examination  was 
made,  an  X-ray  photograph  taken  of  his 
back  and  hips,  and  the  new  physicians  dis- 
covered what  they  termed  an  impacted 
fracture  of  the  neck,  of  the  femur  of  the  left 
leg,  an  injury  to  the  sacroiliac  joint,  a 
curvature  of  the  spine,  and  a  shortening 
of  one  of  the  legs.  Thereupon  he  brought 
an  action  against  the  company  to  recover 
for  his  injuries,  claiming  that  the  settle- 
ment and  release  were  obtained  by  fraud. 
That  action  was  transferred  to  the  Federal 
court,  where,  after  trial,  it  was  dismissed 
without  prejudice,  and  thereupon  plaintiff 
brought  the  present  action,  joining  therein 
the  engineer  and  conductor  of  the  train  as 
parties  defendant.  When  the  cause  was 
called  for  trial,  defendant  company  con- 
ceded liability  for  the  injuries  sustained 
by  plaintiff,  but  claimed  that  settlement 
therefor  had  been  made,  and  the  sole  issue 
litigated,  aside  from  the  nature  and  char- 
acter of  the  injuries  and  the  question  of 
damages,  was  whether  the  release  was  ob- 
tained by  fraud.  The  action  was  dismissed 
as  to  the  individual  defendants. 

The  assignments  of  error  challenge  the 
ruling  of  the  court  in  refusing  to  submit 
to  the  jury  certain  special  questions  in  the 
language  and  form  requested  by  defendant, 
and  certain  of  its  instructions  and  refusals 
to  instruct  the  jury.  We  dispose  of  these 
in  their  order. 

1.  At  the  conclusion  of  the  trial,  coun- 
sel for  defendant  requested  the  court  to  sub- 
mit to  the  jury  certain  special  questions  em- 
bodying the  issue  whether  either  the  claim 
agent  or  the  defendant's  physician  at  the 
time  of  the  settlement  made  any  false  and 
fraudulent  statements  as  to  the  character 
of  plaintiff's  injuries  with  intent  to  deceive 
and  defraud  him,  and  if  such  statements 
were  found  by  the  jury  to  have  been  made 
to  indicate  what  they  were.  The  court  re- 
fused to  submit  the  question  in  the  form 
presented,  but  did  submit  two  distinct  ques- 
tions embodying  the  substance  of  those  pre- 
sented by  the  defendant  with  the  exception 
that  the  intent  to  deceive  was  eliminated, 
and  the  jury  was  not  required  to  state  what 
the  false  statements  were.  In  point  of  sub- 
stance the  special  question  submitted  called 
for  the  general  conclusion  whether  any  false 
and  fraudulent  statements  were  made  to 
bring  about  the  settlement.  The  contention 
is  that,  though  it  was  discretionary  with  the 
court  to  submit  or  not  submit  special  issues 
to  the  jury  (Morrow  v.  St.  Paul  City  R. 
Co.  74  Minn.  480,  77  N.  W.  303),  having 
decided  to  submit  them,  they  should  have 
been  so  framed,  as  to  require  the  jury  to 
state  in  their  answer  the  facts  called  for 
by  the  questions  proposed  by  defendant,  and 
that,  since  the  questions  in  fact  submitted 
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called  only  for  the  general  conclusions  of 
the  jury,  there  was  an  abuse  of  discretion 
entitling  defendant  to  a  new  trial.  In  this 
we  do  not  concur.  As  conceded  by  counsel, 
the  question  whether  special  issue  shall  be 
submitted  to  a  jury  in  a  case  of  this  kind 
rests  wholly  in  the  discretion  of  the  court. 
The  matter  so  resting  with  the  trial  court, 
it  necessarily  follows  that  the  form  of  the 
question  or  issue  to  be  so  submitted  rests  al- 
so in  its  discretion,  in  the  exercise  of  which 
in  this  case  we  discover  no  substantial  rea- 
sons for  serious  criticism.  11  Enc.  PI.  ft 
Pr.  667.  Decisions  from  courts  of  those 
states  where  by  statute  special  issues  are 
required  to  be  submitted  to  the  jury  are 
not  in  point. 

2.  Defendant  requested  the  court  to 
charge  the  jury  that  fraud  and  intention 
to  deceive  were  necessary  ingredients  of 
plaintifTs  cause  of  action  in  so  far  as  the 
validity  of  the  release  was  concerned,  and 
that,  unless  the  jury  found  that  the  state- 
ments made  to  plaintiff  at  the  time  of  the 
settlement,  by  the  physician  and  claim 
agent,  as  to  the  nature  and  character  of 
plaintiff's  injuries,  were  made  with  a  knowl- 
edge of  their  falsity  and  with  intent  to  de- 
ceive plaintiff,  the  release  could  not  be  set 
aside,  and  plaintiff  must  fail  in  the  action. 
The  court  refused  to  so  instruct,  and  it  may 
be  conceded  that  the  general  charge  did  not 
include  the  element  of  intentional  deception. 

The  physician  of  the  company  testified 
that  soon  after  plaintiff  was  taken  to  the 
hospital  he  made  a  careful  examination  of 
his  body  with  a  view  of  determining  the 
nature  and  character  of  his  injuries,  as  a  re- 
sult of  which  he  found  no  broken  bones,  and 
that  the  only  injury  suffered  by  plaintiff 
was  in  the  form  of  bruises,  from  which  he 
would  soon  recover.  At  the  time  of  the 
accident  plaintiff  was  seated  in  the  accom- 
modaticm  coach  of  the  train.  This  was  de- 
railed, and  for  some  distance  passed  over 
the  cross-ties,  and  violently  bumped  up  and 
down  until  it  came  to  a  stop.  Whatever 
injuries  plaintiff  received  came  from  this 
violent  bumping  as  the  car  passed  over 
the  ties.  A  fellow  p-ssenger  received  a 
dislocated  ankle.  The  theory  of  plaintiff's 
case  was  that  this  violence  resulted  in  an 
impacted  fracture  of  the  femur  and  dislo- 
cation of  the  sacroiliac  joint.  The  com- 
pany's physician  did  not  discover  either 
injury,  if  either  existed,  by  his  examination. 
He  advised  the  claim  agent  that  plaintiff 
had  no  serious  injury,  and  plaintiff  testified 
that  he  stated  to  him  at  the  time  he  in- 
troduced the  claim  agent:  "He  told  me  I 
was  just  bruised  a  little;  that  I  would  be 
well  in  ten  days  or  two  weeks,  and  capable 
of  going  to  work;  that  I  didn't  have  any 
Ii.E.A.1916D. 


,  broken  bones;  and  that  I  bad  better  go 
ahead  and  settle." 

The  physician  denied  having  advised 
plaintiff  to  go  ahead  and  settle  with  the 
claim  agent,  though  he  admitted  that  he 
stated  to  plaintiff  that  he  had  no  broken 
bones,  had  been  bruised  only,  and  would  be 
well  and  able  to  go  to  work  in  two  or  three 
weeks.  The  same  representations  were 
made  by  the  claim  agent.  Plaintiff  further 
testified  that  in  making  the  settlement  he 
relied  upon  such  statements  and  representa- 
tions, and  believed  the  same  to  be  true, 
and  the  record  will  not  justify  the  conclu- 
sion that  he  was  chargeable  with  negligence 
in  acting  thereon. 

Defendant's  contention  is  that  to  entitle 
plaintiff  to  rescind  the  release  it  was  incum- 
bent upon  him  to  show  that  he  was  induced 
to  execute  it  by  the  intentional  deception  of 
the  physician  and  claim  agent,  and  that  the 
court  erred  in  not  ao  charging  the  jury.  We 
do  not  sustain  the  point.  It  may  be  con- 
ceded that  an  essential  element  of  the  old 
common-law  action  of  deceit  is  intentional 
fraud  and  deception,  and  that,  as  a  general 
rule,  no  recovery  can  be  had  in  such  an 
action  where  intentional  deception  does  not 
appear.  And  there  are  many  authorities 
holding  to  a  strict  application  of  the  rule, 
and  as  requiring  an  affirmative  showing  of 
an  intent  to  defraud  and  deceive  in  all 
cases  where  relief  is  sought  on  the  ground 
of  fraudulent  representations.  As  thus 
strictly  applied,  much  injustice  has  result- 
ed, and  the  courts  have  ingrafted  upon  the 
rule  modifications  and  -qualifications,  and 
the  present  trend  of  judicial  opinion  does 
not  require  in  all  cases  a  showing  of  an 
evil  intent.  The  injury  suffered  by  the  de- 
frauded party  may  be  just  as  great  whether 
the  fraud  was  intentional  or  unintentional. 
So  in  actiims  the  result  of  which  places 
the  parties  in  statu  quo,  restoring  to  each 
what  he  parted  with,  equity  will  grant  re- 
lief where  the  representations  which  induced 
and  brought  about  the  contract  were,  in 
fact,  false,  though  made  in  good  faith;  the 
additional  requirement  being  that  the  repre- 
sentations must  appear  to  have  been  ma- 
terial, not  mere  opinion,  and  of  a  character 
to  justify  reliance  thereon  by  the  defrauded 
party.  In  such  cases  the  courts  grant  relief 
either  upon  the  ground  of  fraud  in  law, 
sometimes  spoken  of  as  constructive  fraud, 
or  mutual  mistake.  It  is  not  material 
whether  it  be  termed  fraud  in  law  or  mis- 
take; the  result  is  the  same  in  either  case. 
The  rule  now  often  applied  is  tersely 
summed  up  by  the  Iowa  supreme  court  in 
the  statement  that  "a  party  cannot  falsely 
assert  a  fact  to  be  true  and  induce  another 
to  rely  upon  such  statement  to  his  prejudice, 
and  thereafter  hide  behind  a  claim  that  he 
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'did  not  know  it  was  false  at  the  time  he 
asserted  it."  Haigh  v.  White  Way  Laundry 
Co.  164  Iowa,  143,  60  L.R.A.(N.S.)  1091, 
145  N.  W.  473. 

The  rule  ha«  frequently  been  stated  and 
applied  in  our  former  decisions,  both  in 
actions  for  a  rescission  of  the  contract  and 
where  the  alleged  fraud  has  been  presented 
as  defeneive  matter.  Dunnell's  Dig.  3819; 
Drake  t.  Fairmont  Drain  Tile  &  Brick  Co. 
129  Minn.  146,  151  N.  W.  914;  Brooks  v. 
Hamilton,  15  Minn.  26,  Gil.  10;  Hedin  t. 
Minneapolis  Medical  &  8.  Inst.  62  Minn. 
146,  36  L.R.A.  .417,  64  Am.  St.  Rep.  628,  64 
N.  W.  168;  Busternd  v.  Farrington,  38 
Minn.  320,  31  N.  W.  360.  It  was  held  in 
Bullitt  V.  Farrar,  42  Minn.  8,  6  L.R.A.  149, 
18  Am.  St.  Rep.  485,  43  N.  W.  666,  that  it 
is  a  fraud  for  one  to  make  an  unqualified 
representation  not  knowing  whether  it  is 
true  or  false,  and  that  an  unqualified  state- 
ment amounts  to  an  affirmation  as  of  one's 
own  knowledge.  Numerous  decisions  in 
other  states  support  the  same  doctrine.  14 
Am.  &  Eng.  Enc.  Law,  94;  Holcomb  t. 
Noble,  69  Mich.  396,  37  N.  W.  497 ;  Johnson 
V.  Gulick,  46  Neb.  817,  50  Am.  St.  Rep. 
629,  65  N.  W.  883;  Pattison  v.  Seattle,  R. 
&  S.  R.  Co.  55  Wash.  625,  104  Pac.  825; 
Carroll  v.  United  R.  Co.  157  Mo.  App.  247, 
137  8.  W.  303;  Missouri,  K.  &  T.  R.  Co.  v. 
Maples,  —  Tex.  Civ.  App.  — ,  162  8.  W. 
426;  Kathan  t.  Comstock,  28  L.R.A.(N.S.) 
201,  and  cases  cited  in  note  (140  Wis.  427, 
122  N.  W.  1044).  In  the  case  at  bar  the 
physician  representing  defendant  made  a 
physical  examination  of  plaintiif  a  short 
time  after  the  accident.  Upon  the  examina- 
tion so  made  he  represented  to  plaintiff  the 
facts  heretofore  stated,  which  were  repeated 
by  the  claim  agent.  The  jury  was  fully 
justified  in  finding  that  the  representations 
were,  in  fact,  untrue,  though  not  inten- 
tionally 80,  and  that  they  were  made  to  in- 
duce a  settlement  of  plaintifiTs  claim  for 
damages.  Plaintiff  relied,  and  had  the  right 
to  rely,  upon  the  representations,  and  the 
jury  properly  found  that  he  was  induced 
thereby  to  make  the  settlement  and  sign  the 
release.  This  brings  the  case  within  the 
rule  of  the  authorities  cited.  The  represen- 
tations, aside  from  the  statement  that  no 
bones  were  broken,  were  of  matters  of  sub- 
stance, and  not  the  mere  opinion  of  the  phy- 
sician. Marple  v.  Minneapolis  &  St.  L.  R. 
Co.  116  Minn.  262,  132  N.W.  333,  Ann.  Cas. 
1912D,  1082.  The  trial  court  was  therefore 
not  in  error  in  refusing  the  requested  in- 
structions that  an  intention  to  deceive  was 
an  essential  to  plaintifTs  right  to  recover, 
nor  was  there  error  in  the  refusal  of  the 
request  to  the  effect  that,  if  the  jury  found 
that  plaintiff  suffered  no  broken  bones,  he 
could  not  recover. 
L  R.A.1916D. 


3.  Defendant  complains  of  certain  of  the 
instructions  of  the  court  relative  to  the 
expert  opinion  evidence.  While  the  court 
unnecessarily  extended  its  remarks  upon 
this  subject  beyond  what  the  character  of 
the  e.xperts  or  nature  of  the  case  would 
seem  to  have  justified,  yet  we  find  no  suffi- 
cient reason  for  holding  that  defendant  was 
substantially  prejudiced  thereby.  The  re- 
marks of  the  court  were  general,  and  applied 
with  equal  force  to  the  medical  experts 
called  by  both  parties.  The  case  would  per- 
haps be  different  had  defendant  produced 
the  only  experts,  and  upon  their  opinions 
based  its  defense.  Plaintiff's  case  rested 
largely  upon  the  opinions  of  such  experts, 
and  there  was,  as  usually  occurs  in  such  a 
case,  a  square  conflict  in  the  opinions  of 
those  called  by  plaintiff  and  those  called  by- 
defendant.  And  when  the  court  said  to  the 
jury  that  they  were  not  to  accept  the  opin- 
ions of  such  witnesses,  based  upon  an  as- 
sumed state  of  facts,  and  not  upon  a  direct 
Imowledge  of  the  facts,  "unless  it  comports 
and  agrees  with  your  common  sense  and  is 
consistent  with  the  facts  proven  in  the  case, 
as  such  facts  are  determined  by  you  from  a 
fair  preponderance  of  all  the  evidence  in 
the  case,"  the  court  went  no  further  in 
point  of  substance  than  did  the  charge  of 
the  court  in  Moratzky  v.  Wirth,  74  Minn. 
146,  76  N.  W.  1032,  where  the  instructions 
were  held  not  error.  Plaintiff  was  injured 
at  the  time  the  train  upon  which  he  was  a 
passenger  was  wrecked,  and  of  this  there 
is  no  controversy.  The  nature  and  char- 
acter of  those  injuries  presented  the  prin- 
cipal inquiry  on  the  trial.  The  physicians 
called  to  treat  him  after  he  left  the  hospi- 
tal and  the  care  of  defendant's  physician 
thoroughly  examined  him  a  month  or  six 
weeks  thereafter,  took  an  X-ray  of  his  hip 
and  back,  and  discovered  what  they  de- 
clared was  an  impacted  fracture  of  the 
femur,  a  dislocation  of  the  sacroiliac  joint, 
and  a  curvature  of  the  spine.  They  pro- 
duced the  photograph  at  the  trial  and  point- 
ed out  the  fracture,  and  expressed  the  opin- 
ion that  all  the  injuries  resulted  from  the 
wreck.  After  quitting  the  hospital  plain- 
tiff returned  to  his  home,  and  was  about 
his  place  doing  such  work  as  he  was  able 
to  do,  but  he  did  not  recover,  and  there  was 
at  the  trial  no  question  but  that  he  is  now 
permanently  crippled.  The  physicians 
called  by  defendant  also  examined  plaintiff, 
and  expressed  the  opinion  that  the  injuries 
complained  of  were  the  result  of  disease, 
tubercular  in  character,  and  not  the  result 
of  the  wreck.  They  found  no  evidence  of 
an  impacted  fracture  of  the  femur,  and 
were  of  opinion  that,  if  plaintiff  suffered 
such  a  fracture,  he  could  not  have  gone 
about  his  work  on  the  farm;  that  it  would 
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litre  been  impossible  for  him  to  do  so. 
Plsintiff'e  experts  did  not  agree  to  this,  and 
expressed  opinions  to  the  contrary.  Plain- 
tiff  had  for  some  time  prior  to  the  accident 
suffered  from  some  ailment  in  his  left  side, 
and  an  operation  had  been  performed  to  lo- 
cate the  trouble,  but  the  evidence  tends  to 
show  that  he  had  recovered  from  that  oper- 
ation before  receiving  the  injury  here  com- 
plained of.  During  the  time  he  was  suffer- 
ing from  the  trouble  in  his  side,  in  walking 
about  he  favored  the  left  leg,  and  to  this 
defendant's  physician  attributed  the  diffi- 
culty vrith  his  spine  now  complained  of,  and 
which  plaintiff's  experts  characterized  as  a 
curvature.  The  doctors  were  not  agreed 
upon  this  question.  Defendant's  physician 
described  it  as  a  crooked  spine  brought 
about  by  the  act  of  plaintiff  in  favoring  his 
left  leg,  as  just  stated.  But  we  need  not 
pursue  the  subject.  The  testimony  of  the 
different  physicians,  those  called  by  both 
parties,  was  opinion  evidence  in  the  main, 


and  it  was  for  the  jury  to  accept  that  which 
satisfied  them  of  the  trufe  situation  as  dis- 
closed by  the  whole  evidence  in  the  case. 
This  was,  in  substance,  what  the  court  said 
to  the  jury.  And  though  the  court  in  Some 
respects  went  beyond  what  the  case  required, 
we  conclude  that  there  was  no  substantial 
prejudice  to  the  rights  of  defendant. 

4.  The  other  assignments  do  not  require 
extended  mention.  There  was  no  unreason- 
able delay  in  repudiating  the  settlement 
after  discovery  of  the  fraud,  and  the  court 
properly  refused  to  instruct  as  requested  by 
defendant.  If  the  present  condition  of  plain- 
tiff resulted  from  the  injuries  received  at 
the  time  the  train  was  wrecked,  a  question 
of  fact,  the  amount  awarded  by  the  jury  is 
within  reasonable  limits,  and  not  excessive. 
The  evidence  upon  this,  as  upon  all  other 
issues  in  the  case,  presented  questions  of 
fact,  and  we  discover  no  sufficient  reason 
for  disturbing  the  verdict. 

Order  affirmed. 


VORTH  DAKOTA  SUPREME  COURT. 

WALTER  A.  McDONAIJ),  Respt., 

V. 

M.  B.  FINSETH,  Impleaded,  etc.,  Appt. 
(32  N.  D.  400,  155  N.  W.  883.) 

Contract  —  action  by  third  person. 

1.  When  one  makes  a  promise  to  another 
for  the  benefit  of  a  third  person,  such  third 
person  can  maintain  an  action  upon  the 
promise,  even  though  the  consideration 
does  not  run  directly  from  him,  and  even 
though  at  the  time  he  knew  nothing  of  the 
promise  to  pay  him. 

For  other  oasea,  tee  Parties,  I.  a,  2,  6,  in 

Dig.  ISB  y.  8. 
Mortgage  —  assumption  —  deflciency. 

2.  The  grantee  of  mortgaged  premises 
who  purchases  subject  to  a  mortgage  which 
he  assumes  and  agrees  to  pay  will  be  held 
liable  for  a  deflciency  arising  on  a  fore- 
closure and  sale,  even  though  his  grantor  is 
not  personally  liable  for  the  payment  of  the 
mortgage. 

For  other  cases,  see  Mortgage,  III.  in  Dig. 

1-52  a.  8. 
Same  —  amount  In  excess  of  advance. 

3.  Where  A  agrees  to  loan  B  $2,000,  and 
takes  a  note  and  mortgage  therefor,  and 
at  the  time  fails  to  pay  B  the  full  sum  of 
$2,000  on  account  of  a  shortage  of  funds, 
and  before  he  can  pay  the  same  the  mort- 
gagor sells  the  property  to  C,  subject  to 

Hcadnotes  by  the  Coubt. 


Note.  —  As  to  right  of  mortgagee  to  en- 
force purchaser's  promise  to  pay  the  mort- 
gage where  the  grantor,  or  promisee,  was 
not  himself  liable,  see  annotation  following 
this  case,  post,  154. 
I  .R.A.1916D. 


said  mortgage,  though  no  agreement  to  pay 
or  assume  the  same  is  given  in '  such  deed, 
and  A  and  B  then  agree  that  A  shall  col- 
lect the  full  sum  of  $2,000  on  the  mortgage 
when  it  falls  due,  and  shall  pay  the  bal- 
ance over  what  he  had  actually  paid  to  B, 
and  which  is  $600,  when  the  money  is  so 
collected,  and  gives  to  B  a  written 'obliga- 
tion binding  himself  to  pay  the  said  sum 
of  $600  and  to  collect  the  same,  and  the 
land  is  afterwards  sold  by  C  to  subse- 
quent grantees,  who  specifically  agree  to 
assume  and  pay  the  said  mortgage,  A  may, 
ou  foreclosure  of  the  mortgage  against  the 
last  grantee,  collect  the  full  sum  of  the  said 
mortgage  note,  namely,  $2,000. 
For  other  cases,  see  Mortgages,  III.  in  Dig. 

1-52  y.  8. 
Joint  tenants  —  knowledge  of  contents 

of  deed. 

4.  A  cotcnant  will  not  be  allowed  to  as- 
sert ignorance  of  the  terms  of  a  deed  by 
which  he,  together  with  his  cotenant,  as- 
sumes and  agrees  to  pay  a  mortgage  debt 
on  the  land  on  the  ground  that  the  deed 
was  not  delivered  to  him,  but  to  his  coten- 
ant, and  he  has  had  no  knowledge  of  its 
terms,  and  his  cotenant  had  no  authority 
to  agree  to  such  assumption,  when,  with 
full  knowledge  of  the  fact  that  the  same 
had  been  received  and  had  been  recorded, 
he  remains  in  possession  of  the  premises, 
together  with  his  cotenant,  for  nearly  three 
years  without  questioning  the  terms  of  the 
deed  or  the  authority  of  his  cotenant  to 
receive  the  same,  and  himself  pays  interest 
on  the  indebtedness  secured  by  the  mort- 
gage which  was  so  assumed  during  such 
time. 
For  other  cases,  see  Estoppel,  111.  g,  8,  a, 

in  Dig.  1-52  Jf.  8. 


(December  14,  1915.) 
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APPEAL  by  defendant  Finseth  from  a 
judgment  of  the  District  Court  for 
Burleigh  County  in  plaintififs  favor  in  an 
action  brought  to  foreclose  a  mortgage.  Af- 
firmed. 


Statement  by  Bruce,  J.: 

This  is  an  action  for  the  foreclosure  of 
a  mortgage  and  for  a  deficiency  decree,  and 
comes  before  us  for  a  trial  de  novo  after 
judgment  being  rendered  in  the  trial  court 
in  favor  of  the  plaintiff.  The  question  at 
issue  is  whether  the  defendant  M.  B.  Finseth 
assumed  the  mortgage,  and,  even  if  he  did, 
whether  the  present  plaintiff,  Walter  A. 
McDonald,  can  hold  him  personally  liable 
for  the  deficiency  decreed  against  him.  The 
mortgage  which  the  plaintiff  seeks  to  fore- 
close was  executed  on  January  31,  1910,  by 
one  Charles  H.  Woodbury  and  wife,  and  was 
given  to  secure  a  note  of  the  face  value  of 
$2,000.  It  appears,  however,  that  the 
amount  which  was  actually  paid  to  the 
Woodburys  was  only  $1,400,  the  explana- 
tion for  this  transaction  being  that  at  the 
time  of  the  loan  McDonald  did  not  have  the 
full  $2,000,  and  paid  the  Woodburys  only 
$1,400;  that  shortly  thereafter,  and  on 
March  4,  1911,  and  before  the  payment  of 
the  balance,  the  Woodburys  transferred  the 
property  to  one  Ernest  Engel,  and  that  it 
was  therefore  agreed  that  McDonald  should 
collect  the  whole  $2,000,  and  after  he  had 
collected  the  same  should  pay  the  $000  to 
them,  the  plaintiff  testifying  that  he  had 
executed  an  obligation  which  bound  him 
to  pay  this  balance  and  to  collect  the  amount. 
This  deed  from  the  Woodburys  to  Ernest 
Engel  was  for  a  recited  consideration  of 
$10,525.  There  was  in  it  no  mention  of 
the  plaintiiTs  mortgage,  except  a  covenant 
that  "the  premises  are  free  from  all  en- 
cumbrances excepting  a  mortgage  of  .$2,000 
to  Walter  A.  McDonald."  There  was  no  spe- 
cific agreement  to  pay  the  mortgage  on  the 
part  of  the  grantee,  and  there  were  the 
usuail  covenants  of  title  and  of  quiet  pos- 
session. No  parol  evidence  was  introduced 
on  the  trial  to  show  any  oral  or  collateral 
agreement  to  pay  this  mortgage,  or  to  show 
that  its  payment  constituted  part  of  the 
purchase  price.  Later,  and  on  March  27, 
1911,  Engel  and  his  wife  executed  a  de^  of 
the  premises  for  the  alleged  consideration  of 
$10,500  to  C.  H.  Langley  and  E.  J.  Langley. 
This  deed  contained  the  provision  that  "the 
premises  are  free  from  all  encumbrances  ex- 
cept a  mortgage  for  $2,000  which  second 
parties  (the  Langleys)  assume  and  agree  to 
pay  with  accrued  interest  from  February  1, 
1911." 

Later,  and  on  June  1,  1911,  the  Langleys 
executed  a  warranty  deed  of  the  premises  ' 
L.R.A.1916D. 


for  the  recited  consideration  of  $10,500  to 
the  defendant  and  appellant,  M.  B.  Finseth, 
and  to  H.  A.  Hallum.  This  deed  contained 
in  the  covenant  against  encumbrances  the 
following  clause:  "That  the  premises  are 
free  from  all  encumbrances  except  a  mort- 
gage for  $2,000  which  second  parties  (Fin- 
seth and  Hallum)  agree  to  pay  with  ac- 
crued interest  from  February  1,  1911." 

It  appears  that  this  deed  was  delivered 
only  to  the  grantee  Hallum,  and  that  ap- 
pellant, Finseth,  did  not  actually  know  of 
the  assumption  clause  contained  therein  un- 
til later,  when  he  found  it  upon  the  records 
of  Burleigh  county.  The  trial  court  found 
the  amount  due  upon  the  indebtedness  to 
the  plaintiff,  McDonald,  to  be  the  sum  of 
$2,350,  with  interest  at  10  per  cent  from 
January  31,  1913,  and  the  mortgage  con- 
taining the  usual  deficiency  clause,  adjudged 
and  decreed  that  "in  case  the  property  shall 
not  bring  a  sum  suiiicient  on  the  sale  there- 
of to  pay  the  entire  debt,  interest  and  taxes, 
that  the  plaintiff  shall  have  and  recover  a 
deficiency  judgment  against  the  defendant, 
M.  B.  Finseth,  if  any  there  be." 

From  this  judgment  defendant  has  ap- 
pealed, and  asks  for  a  trial  de  novo.  His 
contention  is:  First,  that  there  was  no 
privity  of  contract  between  himself  and  the 
mortgagee,  McDonald,  and  therefore  no  as- 
sumption of  the  mortgage  by  him;  second, 
that  the  mortgagee,  McDonald,  only  paid  to 
the  Woodburys,  the  original  mortgagors, 
the  sum  of  $1,400,  and  that  in  no  rase  can 
he  be  held  liable  for  the  difference  between 
the  sum  of  $1,400  and  $2,000  which  the 
mortgage  ostensibly  secured.  He  argues 
that  his  liability  can  only  be  founded  on 
the  assumption  clause  in  the  deed  to  him 
from  the  Langleys:  that  the  covenants  of 
the  Woodburys,  the  original  mortgagors 
and  grantors,  to  Ernest  Engel,  only  stated 
that  the  land  was  free  from  all  encum- 
brances excepting  a  mortgage  of  $2,000  to 
W.  A.  McDonald;  that  this  was  merely  a 
limitation  upon  the  covenant  of  title  and 
quiet  possession  made  by  the  grantor,  and 
in  no  way  constituted  an  assumption  of 
the  mortgage  or  an  agreement  to  pay  the 
same  by  the  grantee,  Engel,  and  that  there 
is,  in  the  record  even,  no  evidence  that  the 
amount  of  the  mortgage  was  deducted  from 
the  purchase  price  and  entered  into  the  con- 
sideration for  the  transfer. 

Messrs.  S.  'E.  Ellsworth  and  F.  H. 
Register  for  appellant. 

Mr.  M.  C.  Freerks,  for  respondent: 
The  assumption  clause  inserted  in  a  deed 
is  binding  upon  the  grantee  in  such  deed 
as  an  original,  independent  contract  by 
which  the  grantee  obligates  himself  to  pay 
the  assumed  encumbrance  as  a  part  of  the 
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purchase  price  of  the  property  conveyed, 
and  such  grantee  may  be  proceeded  against 
by  a  mortgagee  or  by  the  grantor. 

Moore  t.  Booker,  4  N.  D.  549,  62  N.  W. 
607;  McArthur  v.  Dryden,  6  N.  D.  438,  71 
X.  W.  125;  Williams  v.  Naftzger,  103  Cal. 
498,  37  Pac.  411;  Alvord  v.  Spring  Valley 
Gold  Co.  106  Cal.  547,  40  Pac.  27;  Lade- 
route  T.  Chale,  9  N.  D.  336,  83  N.  W.  218; 
Crone  v.  Stinde,  156  Mo.  262,  55  S.  W.  863, 
56  S.  W.  907;  Birke  y.  Abbott,  103  Ind. 
1,  53  Am.  Eep.  474,  1  N.  E.  485;  Hare  v. 
Murphy,  45  Neb.  809,  29  L.R.A.  851,  64  N. 
W.  211;  Little  y.  Thomas,  4  Ohio  Dec.  Re- 
print, 513;  McKay  v.  Ward,  20  Utah,  149, 
46  LJI.A.  623,  57  Pac.  1024;  Cobb  ▼. 
Fishel,  15  Colo.  App.  384,  62  Pac.  625; 
Marble  8av.  Bank  v.  Mesarvey,  101  Iowa, 
286,  70  N.  W.  198;  Merriman  v.  Moore,  90 
Pa.  78;  Brewer  v.  Dyer,  7  Cush.  837;  Enos 
V.  Sanger,  96  Wis.  ISO,  37  L.R.A.  862,  65 
Am.  St.  Rep.  38,  70  N.  W.  1060. 

A  grantee  who  takes  a  conveyance  sub- 
ject to  a  mortgage,  even  as  distinguished 
from  an  assumption,  is  presumed  to  have  in- 
cluded the  mortgage  debt  in  the  purchase 
price,  and  is  not  therefore  permitted  to  dis- 
pute the  validity  of  the  mortgage.  In  this 
respect  he  is  in  the  same  position  as  one 
who  expressly  assumes  the  mortgage. 

3  Pom.  Eq.  Jur.  3d  ed.  g  1205;  Maher  y. 
Lanfrom,  86  III.  613;  Freeman  v.  Auld,  44 
N.  Y.  50;  Hardin  v.  Hyde,  40  Barb.  435; 
Fuller  v.  Hunt,  48  Iowa,  163;  Green  v. 
Turner,  38  Iowa,  112;  Greither  v.  Alexan- 
der, 15  Iowa,  470. 

/nd  such  grantee,  so  assuming  or  taking 
aubject  to  a  mortgage,  cannot  be  heard  to 
dispute  the  amount  or  validity  of  the  mort- 
f;age,  nor  can  he  set  up  duress,  illegality  of 
consideration,  or  coverture  of  one  of  the 
mortgagees. 

Foy  V.  Armstrong,  113  Iowa,  629,  85  N. 
W.  753;  Willis  v.  Terry,  16  Ky.  L.  Rep. 
753,  24  S.  W.  621;  Johnson  v.  Thompson, 
129  Mass.  398;  McNaughton  v.  Burke,  63 
-Keb.  704,  89  N.  W.  274;  Arlington  Mill  & 
Elevator  Co.  y.  Yates,  57  Neb.  286,  77  N. 
W.  677;  Pass  v.  Lynch,  117  N.  C.  453,  23 
S.  E.  367 ;  Mott  v.  Maris,  —  Tex.  Civ.  App. 
— ,  29  S.  W.  825;  Washington,  O.  &  W.  R. 
Co.  V.  Cazenove,  83  Va.  744,  3  S.  E.  433. 

Bruce,  J.,  delivered  the  opinion  of  the 
court: 

There  is  a  decided  conflict  in  the  au- 
thorities upon  the  question  which  is  before 
ng,  and  some  courts  hold  to  the  rule  that 
the  grantee  of  mortgaged  premises  who  pur- 
chases subject  to  a  mortgage  which  he  as- 
sumes and  agrees  to  pay  will  not  be  liable 
for  a  deficiency  arising  on  a  foreclosure 
and  sale  unless  his  grantor  is  also  liable 
legally  and  equitably  for  the  payment  of 
L.Rji.l916D. 


I  the  mortgage,  and  that  if  there  is  a  break 
I  anywhere  in  the  chain  of  liability,  all  of  the 
subsequent  purchasers  are  without  obliga- 
tion in  so  far  as  the  mortgagee  is  con- 
cerned, and  that  the  promise  of  the  last 
grantee  only  operates  as  an  indemnity  to 
his  immediate  grsuitor.  See  dissenting  opin- 
ion in  McKay  v.  Ward,  20  Utah,  149,  46 
L.R.A.  623,  67  Pac.  1024;  Fry  v.  Ausman, 
29  8.  D.  30,  30  L.R.A.(N.S.)  150,  135  N. 
W.  710,  Ann.  Cas.  1914C,  842;  Brown  "v. 
Stillman,  43  Minn.  126,  45  N.  W.  2;  Nel- 
son V.  Rogers,  47  Minn.  103,  49  N.  W.  626 ; 
Vrooman  v.  Turner,  69  N.  Y.  284,  25  Am. 
Rep.  196;  King  v.  Wbitely,  10  Paige,  465; 
Morris  v.  Mix,  4  Kan.  App.  654,  46  Pac. 
58;  New  England  Trust  Co.  v.  Nash,  6 
Kan.  App.  739,  46  Pac.  987;  Skinner  v. 
Mitchell,  5  Kan.  App.  366,  48  Pac.  450; 
Ward  V.  De  Oca,  320  CaL  102,  52  Pac.  130; 
Biddel  y.  Brizzolara,  64  Cal.  354,  30  Pac. 
609;  Y.  M.  C.  A.  v.  Croft,  34  Or.  106,  75 
Am.  St.  Rep.  568,  65  Pac  439;  Eakin  v. 
Shultz,  61  N.  J.  Eq.  156,  47  Atl.  274;  Nor- 
wood y.  De  Hart,  30  N.  J.  Eq.  412;  Wise  v. 
Fuller,  29  N.  J.  Eq.  257;  Crone  v.  Stinde, 
156  Mo.  262,  56  S.  W.  863,  56  S.  W.  907; 
Goodenough  v.  Labrie,  206  Mass.  599,  138 
Am.  St.  Rep.  411,  92  N.  E.  807;  Hicks  v. 
Hamilton,  144  Mo.  495,  66  Am.  St.  Rep. 
431,  46  S.  W.  432;  Willard  y.  Wood,  135 
U.  S.  309,  34  L.  ed.  210,  10  Sup.  Ct.  Rep. 
831;  Wiltsie,  Mortg.  Foreclosure,  §  227; 
9  Enc.  PI.  4  Pr.  469. 

If  we  adopt  this  rule,  it  is  perfectly  clear 
that  the  trial  court  erred  in  rendering  judg- 
ment for  the  plaintiff  and  respondent,  and 
that  such  judgment  should  be  reversed;  for, 
although  it  is  perfectly  clear  from  the  rec- 
ord that  in  the  deed  from  the  Langleys  to 
Finseth,  Finseth  assumed  and  agreed  to 
pay  the  mortgage,  and  that  in  the  deed  from 
Engel  to  the  I.Angleys,  the  Langleys  also 
agreed  to  pay  the  mortgage,  it  is  not  clear 
that  in  the  deed  from  the  Woodburys  to 
Engel,  Engel  made  any  such  agreement  or 
assumption;  that  the  chain  was  therefore 
broken,  and  according  to  the  authorities 
cited  there  would  be  no  privity  of  contract 
between  the  mortgagee,  McDonald,  and  the 
defendant  M.  B.  Finseth.  We  believe,  how- 
ever, that  the  cases  mentioned  are  unsound 
in  principle,  and  prefer  to  follow  the  other 
line  of  authorities  which  appear  to  us  to 
express  the  better  rule.  The  cases  cited  by 
counsel  for  appellant,  indeed,  seem  to  total- 
ly ignore,  in  their  conclusions,  at  any  rate, 
even  if  not  in  their  reasoning,  the  well- 
established  rule  of  law  that  when  one  makes 
a  promise  to  another  for  the  benefit  of  a 
third  person,  such  third  person  can  main- 
tain an  action  upon  the  promise  even  though 
the  consideration  does  not  run  directly  from 
him,  and  even  though  at  the  time  he  knew 
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nothing  of  the  promise  to  pay  him.  Hare 
V.  Murphy,  45  Neb.  809,  29  I.,R.A.  851,  64 
N.  W.  211;  McKay  v.  Ward,  20  Utah,  149, 
46  L.R.A.  623,  57  Pac.  1024;  Rer.  Codes 
1895,  §  3840;  Crone  v.  Stinde,  156  Mo. 
262,  55  S.  W.  863,  66  S.  W.  907,  overruling 
Hicks  T.  Hamilton,  144  Mo.  495,  66  Am. 
St.  Rep.  431,  46  S.  W.  432.  This  is  cer- 
tainly the  rule  which  has  been  announced 
by  this  court  in  construing  Rev.  Codes  1895, 
§  3840,  which  provides  that  "a  contract 
made  expressly  for  the  benefit  of  a  third 
person  may  he  enforced  by  him  at  any  time 
before  the  parties  thereto  rescind  it." 

In  the  case  of  McArthur  v.  Dryden,  6 
N.  D.  438,  71  N.  W.  125,  we  said:  "Sec- 
tion 3840,  above  quoted,  contemplates  a 
contract  resting  upon  a  present  considera- 
tion passing  between  the  two  contracting 
parties,  and  with  which  the  third  party  has 
no  connection.  One  of  the  most  common 
instances  of  such  a  contract  arises  when  a 
mortgagor  of  real  property  sells  the  same, 
and  the  grantee,  as  a  part  of  the  considera- 
tion, promises  and  agrees  with  the  mort- 
gagor that  he  will  pay  the  mortgage  debt. 
Here  the  conveyance  of  the  property  fur- 
nishes the  consideration  for  the  grantee's 
promise,  and  the  mortgagee  may  maintain 
an  action  against  him.  He  becomes  the 
principal  debtor,  and,  while  the  mortgagor 
is  not  released,  yet,  as  to  the  grantee,  he 
stands  in  the  position  of  a  surety.  Moore 
V.  Booker,  4  N.  D.  543,  62  N.  W.  607." 

And  we  are  not  unaware  of  the  holding 
jin  Parlin  v.  Hall,  2  N.  D.  473,  52  N.  W. 
405,  and  come  to  our  conclusion  in  spite 
of  that  decision.  In  our  minds,  indeed, 
that  case  is  in  no  way  parallel  with  the 
one  at  bar,  as  in  it  the  defendant  did  not 
agree  to  pay  any  debt,  or  to  pay  anyone, 
or  to  be  directly  responsible  to  any  third 
party,  but  merely  "to  pay  to  said  first  par- 
ty all  the  sums  which  he  pays  on  said 
guaranty  or  advances  in  pursuance  of  this 
agreement."  This  is  clearly  not  a  promise 
to  pay  any  third  party.  In  the  case  at  bar 
the  defendant  Finseth  expressly  agreed  in 
his  deed  from  the  Langleys  to  pay  a  mort- 
gage of  $2,000,  and  we  must  assume  that 
this  amount  was  deducted  from  the  pur- 
chase price  of  the  land.  3  Pom.  Eq.  Jur.  3d 
ed.  §  1205;  Maher  v.  Lanfrom,  86  111.  513; 
Freeman  v.  Auld,  44  N.  Y.  50;  Hardin  v. 
Hyde,  40  Barb.  435;  Fuller  v.  Hunt,  48 
Iowa,  163;  Green  v.  Turner,  38  Iowa,  112; 
Greither  v.  Alexander,  15  Iowa,  470;  Gage 
V.  Cameron,  212  111.  146,  72  N.  E.  204; 
Jehle  V.  Brooks,  112  Mich.  131,  70  N.  W. 
440;  Strong  v.  Converse,  8  Allen,  557,  85 
Am.  Dec.  732;  Drury  v.  Tremont  Improv. 
Co.  13  Allen,  168:  Weed  Sewing  Mach.  Co. 
V.  Emerson,  115  Mass.  554;  Schley  v.  Fryer, 
100  N.  Y.  71,  2  N.  E.  280;  Coming  v.  Bur- ' 
L.R.A.1916D. 


ton,  102  Mich.  86,  62  N.  W.  1040.  The  case, 
indeed,  is  no  different  from  one  in  which 
A,  who  is  anxious  to  sell  his  land  and  also 
to  give  his  son  a  present,  agrees  to  sell  it 
to  B  for  $4,000  on  the  consideration  that 
$3,000  shall  be  paid  to  him  in  cash  and 
the  $1,000  balance  of  the  purchase  price 
shall  be  paid  to  his  son.  The  last  assump- 
tion, indeed,  is  an  original  promise  on  the 
part  of  the  grantee,  Finseth,  to  pay  the 
plaintiff,  McDonald,  a  certain  sum  of  money, 
and,  under  what  we  believe  to  be  the  bet- 
ter line  of  authorities,  can  be  and  is  prop- 
erly supported  by  the  consideration  afforded 
by  the  transfer  of  land  to  him  and  by  the 
fact  that  the  amount  of  the  mortgage  was 
deducted  from  the  purchase  price,  and  this 
even  though  there  was  no  direct  dealing 
between  him  and  the  plaintiff  mortgagee. 
Crone  v.  Stinde,  156  Mo.  262,  55  S.  W.  863, 
56  S.  W.  907  (overruling  Hicks  v.  Hamil- 
ton, 144  Mo.  496,  66  Am.  St.  Rep.  431, 
46  S.  W.  432;  Harberg  v.  Arnold,  78  Mo. 
App.  237;  and  Heim  v.  Vogel,  69  Mo.  529)  ; 
Birke  v.  Abbott,  103  Ind.  1,  63  Am.  Rep. 
474,  1  N.  E.  485 ;  Hare  v.  Murphy,  45  Neb. 
809,  29  L.R.A.  861,  64  N.  W.  211;  Little 
V.  Thoman,  4  Ohio  Dee.  Reprint,  513;  Mc- 
Kay V.  Ward,  20  Utah,  149,  46  L.R.A.  623, 
67  Pac.  1024;  Cobb  v.  Fishel,  15  Colo.  App. 
384,  62  Pac.  625;  Marble  Sav.  Bank  v. 
Mesarvey,  101  Iowa,  285,  70  N.  W.  198; 
Merriman  v.  Moore,  90  Pa.  78;  Brewer  v. 
Dyer,  7  Cush.  337;  Enos  v.  Sanger,  96 
Wis.  150,  37  1..R.A.  862,  65  Am.  St.  Rep. 
38,  70  N.  W.  1069;  Dean  v.  Walker,  107  111. 
540,  47  Am.  Rep.  467;  Bay  v.  Williams,  112 
111.  91,  64  Am.  Rep.  209,  1  N.  E.  340. 

So,  too,  it  is  immaterial  whether  the 
original  mortgagor  in  fact  received  from 
the  plaintiff  the  full  sum  of  $2,000  or  not, 
or  whether,  as  claimed  by  the  defendant, 
$600  of  the  $2,000  has  never  been  paid  to 
the  origin&l  mortgagor.  T)ie  evidence  shows 
that  this  $600  was  not  paid,  but  was  kept 
back  for  a  short  time  with  the  consent  of 
both  parties  on  account  of  the  immediate 
lack  of  funds  of  the  mortgagee,  and  that  in 
the  interim  the  original  mortgagors,  the 
Woodburys,  deeded  the  property  to  Ernest 
Engel,  such  deed  containing  the  provision 
that  the  premises  were  "free  from  all  en- 
cumbrances except  a  mortgage  of  $2,000  to 
Walter  A.  McDonald."  It  is  true  that  un- 
der the  holding  of  this  court  in  the  cases  of 
Smith  V.  Gaub,  19  N.  D.  337,  128  N.  \V. 
827,  and  Sommers  v.  Wagner,  21  N.  D. 
531,  131  N.  W.  797,  Ernest  Engel,  the 
grantee  of  the  Woodburys,  was  not  him- 
self bound  to  pay  the  mortgage  debt,  and 
that  "an  express  exception,  contained  only 
in  the  covenant  against  encumbrances  in  a 
deed  to  real  property,  of  a  mortgage  upon 
the  land,  in  the  absence  of  qualifying  words 
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making  the  granting  of  the  deed  subject  to 
such  encumbrance,  and  making  the  restric- 
tion upon  the  covenant  against  encum- 
brances apply  also  to  the  covenant  of  war- 
ranty and  generally  to  all  the  covenants  in 
the  deed,  does  not  except  such  mortgage 
from  the  covenant  of  warranty." 

The  deed  from  the  Woodburys  to  Engel, 
Indeed,  contained  the  provision  that  the 
"parties  of  the  first  part  (the  Woodburys) 
for  themselves,  their  heirs,  executors,  and 
administrators,  do  covenant  with  the  party 
of  the  second  part,  his  heirs  and  assigns, 
that  they  are  well  seised  of  the  land  and 
premises  aforesaid  and  have  good  right  to 
aell  and  convey  the  same  in  the  manner  and 
form  aforesaid;  that  the  same  are  free 
from  all  encumbrances  except  a  mortgage 
of  $2,000  to  Walter  A.  McDonald,  and  the 
above  bargained  and  granted  land  and  prem- 
ises in  the  quiet  and  peaceable  possession 
of  said  party  of  the  second  part,  his  heirs 
and  assigns,  against  all  persons  lawfully 
claiming  or  to  claim  the  whole  or  any  part 
thereof,  the  said  parties  of  the  first  part 
will  warrant  and  defend." 

It  is  also  true  that,  though  it  might  have 
been  shown  by  parol  evidence  that  the 
amount  of  the  $2,000  mortgage  was  deducted 
from  the  purchase  price,  there  is  no  such 
proof  in  the  record. 

The  fact  remains,  however,  that  the  last 
grantee,  the  defendant  Finseth,  specifically 
agreed  to  pay  the  $2,000  mortgage,  and 
the  question  before  us  is  merely  whether 
the  plaintiff,  McDonald,  can,  in  a  court  of 
equity,  take  advantage  of  the  promise  and 
assert  his  claim.  It  is  perfectly  clear  that 
he  could  have  asserted  it  against  the  origi- 
nal mortgagors,  the  Woodburys,  for  tlie 
testimony  shows  that  McDonald  had  agreed 
with  these  parties  to  collect  the  full 
amount  of  the  mortgage  note,  and  had  given 
back  to  them  an  obligation  by  which  he 
bad  agreed  to  pay  them  this  amount  of 
money  when  so  collected.  His  testimony 
la  aa  follows:  "I  do  not  believe  I  ever 
met  the  defendant  Finseth — may  have  seen 
him.  The  full  amount,  $2,000,  was  not  paid 
by  me,  only  $1,400,  plug  interest  and  an 
acknowledgment  for  $600.  Instead  of  giv- 
ing these  people  $600  in  cash,  to  save  mak- 
ing up  a  new  set  of  papers,  I  gave  them  an 
acknowledgment  that  when  the  note  would 
be  paid  I  would  give  them  $600,  and  that 
acknowledgment  has  never  been  taken  up. 
I  was  not  to  pay  it  until  this  note  of  $2,000 
was  paid.  That  was  the  understanding  on 
this  $600,  which  they  have  never  received 
as  a  part  of  the  $2,000,  and  has  been  draw- 
ing interest.  If  the  note  is  not  paid  by 
the  makers  I  would  say  that  the  only  con- 
sideration that  secures  this  mortgage  is 
$1,400.  I  gave  them  $1,400.  I  never  gave 
UR.A.1916D. 


them  any  other  money.  I  have  not  paid 
anything  on  the  $600  acknowledgment.  I 
was  not  planning  on  paying  it  until  the 
note  here  in  question  of  $2,000  was  paid. 
All  that  I  am  out  at  the  present  time  is 
$1,400  and  interest  and  some  costs.  I  have 
collected  the  interest  on  the  $2,000  note  up 
to  January  31,  1913,  I  think.  My  agree- 
ment to  pay  the  $600  has  never  'been  sur- 
rendered and  is  still  an  outstanding  obli- 
gation against  me.  I  have  collected  $600 
interest  up  to  January  31,  1913 — 10»  per 
cent." 

Even  though  the  deed  from  the  Wood- 
burys to  Flngel  would  preclude  the  idea  that 
Engel  agreed  to  assume  and  pay  the  mort- 
gage debt,  still  the  fact  remains  that  the 
sum  would  be  a  lien  upon  the  premises  and 
the  title  of  the  grantee  would  be  subject 
thereto,  and  the  presumption  would  be, 
even  without  proof,  that  that  amount  of 
money  was  deducted  from  the  purchase 
price.  Although,  indeed,  to  quote  the  lan- 
guage in  the  opinion  of  Smith  v.  Gaub, 
supra,  and  in  relation  to  the  modification 
of  the  covenant  of  warranty  by  the  state- 
ment that  the  premises  were  free  from  all 
encumbrances  except  the  mortgage  specified, 
"if  plaintiff  had  wished  or  intended  to  ex- 
cept the  mortgage  from  the  covenant  of 
warranty,  he  could  easily  have  done  so  by 
making  the  restriction  upon  the  covenant 
against  encumbrances  apply  to  all  the  cove- 
nants of  the  deed.  In  view  of  th«  case  with 
which  it  may  be  accomplished,  it  is  incon- 
ceivable that  a  careful  conveyancer  in  a 
document  so  formal  and  important  as  a 
deed  should  fail  to  make  the  exception  in 
some  such  manner." 

This  court  must  nevertheless  take  judi- 
cial notice  of  the  well-established  customs 
of  business  and  trade,  and  it  will  not  be 
presumed,  in  the  absence  of  proof,  that  any 
person  would  take  a  deed  to  land  which 
was  subject  to  a  mortgage  without  deduct- 
ing such  amount  from  the  purchase  price, 
nor  that  he  would  rely  entirely  on  the  cove- 
nants of  warranty  of  his  grantor  to  pro- 
tect his  purchase.  The  fact,  indeed,  that 
the  interest  on  the  full  $2,000  was  paid  up 
to  the  31st  day  of  January,  1913,  and  part- 
ly by  the  defendant  himself,  adds  emphasis 
to  this  presumption.  Whether  or  not  the 
plaintiff  had  paid  to  his  original  mort- 
gagor the  full  amount  of  the  mortgage  note, 
indeed,  is  a  matter  which  lies  between  such 
original  mortgagor  and  the  plaintiff.  So 
far  as  the  defendant  in  this  action  is  con- 
cerned, and  his  immediate  grantor,  none  of 
such  parties  can  be  held  to  have  paid  their 
debts  or  complied  with  the  provisions  of 
their  agreements  of  purchase  until  they 
have  paid  the  $2,000;  and  since  in  their 
deeds  they  expressly  agreed  to  assume  and 
pay  the  mortgage,  under  all  of  the  author!- 
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ties  the  preBumption  would  be  that  the 
full  amount  was  deducted  from  the  pur- 
chase price,  and  that  the  same  was  retained 
by  them  for  the  very  purpose  of  paying  the 
same,  lliey  had,  in  short,,  agreed  to  pay 
this  debt  to  the  grantors  in  a  certain  man- 
ner, and  this  included  the  paying  of  $2,000 
>  and  interest  to  the  owner  of  the  mortgage, 
and  we  can  see  no  reason  why  these  con- 
tracts were  not  valid  and  could  not  be  en- 
forced. 

Nor  is  there  any  merit  in  the  conten- 
tion that  the  deed  was  not  delivered  to  the 
defendant  Finseth,  but  to  his  cotenant,  H. 
A.  Hallum,  and  that  said  cotenant  had  no 
authority  to  obligate  the  defendant  Finseth 
to  pay  such  mortgage  or  to  accept  a  deed 
containing  such  clause.  This  point  was 
mentioned  in  the  oral  argument,  but  is  not 
suggested  in  the  brief.  If  it  had  been,  the 
answer  to  it  is  that  the  defendant  Finseth 
himself  testified  that  he  knew  the  property 
had  been  deeded  to  himself  and  his  coten- 
ant; that  he  knew  there  was  a  mortgage  on 
the  property  and  paid  interest  on  it;  that 
his  cotenant  told  him  that  he  had  received 


the  deed;  that  he  knew  that  he  had  placed 
it  of  record — ^that  he  told  him  he  had;  that 
the  property  now  stands  in  his  name;  that 
he  paid  half  of  the  interest  for  two  years 
on  the  full  $2,000,  and  that  Mr.  Hallum 
paid  the  other  half;  and  that  he  under- 
stood it  was  to  be  sent  up  to  Mr.  McDon- 
ald. The  deed  was  recorded  on  the  7th  day 
of  August,  1911.  This  action  was  not  be- 
gun until  June,  1&14.  It  would  hardly 
seem  that  the  grantee  of  a  recorded  deed  can 
sit  quietly  for  three  years,  remain  in  pos- 
session of  the  premises,  and  pay  the  inter- 
est on  a  mortgage  which  is  assumed  thereon, 
and  then  claim  that  he  did  not  know  of  or 
consent  to  the  terms  of  the  instrument. 

The  judgment  of  the  District  Court  is  af- 
firmed. 

Burke,  J.: 

I  concur  in  the  affirmance  but  express 
no  opinion  upon  paragraphs  3  and  4  of  the 
opinion. 

Petition  for  rehearing  denied  January  8, 
1916. 


Annotation — ^Right  of  mortgagee  to  enforce  purchaser's  promise  to  pay 
the  mortgage  where  the  grantor,  or  promisee,  was  not  himself  liable. 


This  subject  has  been  treated  in  the 
notes  to  Kramer  v.  Gardner,  22  L.B.A. 
(N.S.)  492,  and  Fry  v.  Ausman,  39 
L.R.A.(N.S.)  150.  A  further  search  has 
disclosed  only  two  additional  eases  di- 
rectly in  point. 

Casselman  v.  Gordon  (1916)  —  Va. 
— ,  88  S.  E.  58,  holds,  like  McDonald  v. 
Finseth,  ante,  149,  that  a  grantee  of 
mortgaged  premises  who  assumes  and 
agrees  to  pay  the  mortgage  is  liable  to 
the  mortgagee,  although  the  former's  im- 
mediate grantor  is  not  personally  liable 
for  the  payment  of  the  mortgage,  upon 
the  principle,  embodied  in  a  statute,  that 
a  promise  made  by  one  person  to  another 
for  the  benefit  of  a  third  person  may  be 
enforced  by  the  latter. 

It    is    held    in    Llewellyn    v.    Butler 


(1915)  186  Ho.  App.  525, 172  S.  W.  413, 
that,  in  Missouri,  at  least,  the  benefit  of 
the  grantee's  promise  to  pay  the  mort- 
gage inures  to  the  benefit  of  the  mort- 
gagee without  regard  to  the  liability  of 
the  grantee's  predecessor  in  title. 

In  Baber  v.  Hanie  (1913)  163  N.  O. 
588,  L.R.A.— ,  — ,  80  S.  E.  57,  where  it 
was  held  that  a  mortgagee  could  recover, 
under  the  doctrine  of  subrogation,  a  de- 
ficiency judgment  against  a  grantee, 
where  all  of  the  successive  grantees  of 
the  land  mortgaged  had  assumed  the 
mortgage  debt,  the  court  stated  that  a 
recovery  could  not  be  had,  under  such 
doctrine,  against  the  grantee  of  a  mort- 
gagor who  was  not  personally  liable  for 
the  payment  of  the  mortgage. 

G.  V.  L 
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WILLIAM  CARROLL 

V. 

WHAT  CHEER  STABLES  COMPANY, 
Appt. 

(—  R.  L  — ,  96  Atl.  208.) 

Master  and  servant  —  workmen's  com- 
pensation —  Injury  due  to  seizure. 

Injury  received  by  a  hack  driver  while  in 
the  regular  performance  of  his  duty,  in  fall- 
L.R.A.1916D. 


ing  from  his  seat  through  dizziness  or  un- 
consciousness induced  by  a  disease  from 
which  he  was  suffering,  being  the  first  at- 
tack of  the  kind  which  he  had  experienced, 
arises  out  of  and  in  the  course  of  his  em- 
ployment within  the  operation  of  the  work- 
men's compensation  act,  where  the  fall  oc- 

Note.  —  The  English  cases  on  the  right  to 
compensation  under  workmen's  compensa- 
tion acts  for  an  injury  where  the  employee's 
diseased  condition  was  a  superinducing  or 
contributing   cause  of   the   "accident"   will 


Digitized  by 


Google 


CARROLL  V.  WHAT  CHEER  STABLES  CO. 


155 


isurred  when  the  hack  was  turned  against 
the  curbstone  by  the  horses. 
For  other  cages,  see  Master  oad  /Servant,  //. 
a,  in  Dig.  l-5i  Jf.  S. 

(Vincent,  J.,  dissents.) 
(January  6,  1916.) 

A  PPEAL  by  respondent  from  a  decree  of 
j.1.  the  Superior  Court  for  Providence  and 
Bristol  Counties  in  favor  of  petitioner  in  a 
proceeding  under  the  workmen's  compensa- 
tion act  to  recover  damages  for  personal  in- 
juries received  in  an  accident  while  in  re- 
spondent's employ.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harold  W.  Thatcher,  Frank 
n.  Swan,  and  E:dwards  &  Angell,  for  ap- 
pellant: 

The  alleged  injuries  sustained  by  the  pe- 
titioner by  accident  did  not  arise  out  of  the 
«mployment. 

Rayner  v.  Sligh  Furniture  Co.  180  Mich. 
168,  L.R.A.1916A,  22,  146  N.  W.  665,  Ann. 
Cas.  191 6A,  386,  4  N.  C.  C.  A.  851;  Rodger 
-V.  School  Board,  5  B.  W.  C.  C.  547,  [1912] 
"VV.  C.  Rep.  647,  [1912]  S.  C.  884,  49  Scot. 
Jj.  R.  413;  Sheldon  v.  Xeedham  [1914]  W. 
C.  &  Ins.  Rep.  274,  7  B.  W.  C.  C.  471,  30 
Times  L.  R.  590,  58  Sol.  Jo.  662;  Butler  v. 
Burton-on-Trent  Union,  5  B.  W.  C.  C.  355, 
[1912]  W.  C.  Rep.  222,  106  L.  T.  N.  S. 
824;  Thackway  v.  Connelly,  3  B.  W.  C.  C 
37;  Xash  v.  The  Rangatira  [1914]  3  K.  B. 
978,  [1914]  W.  C.  ft  Ins.  Rep.  490,  83  L.  J. 
K.  B.  K.  S.  1496,  7  B.  W.  C.  C.  590,  [1914] 
W".  N.  291,  58  Sol.  Jo.  705. 

Messrs.  Muintord,  Huddy,  &  Knier- 
son  and  E.  Butler  Moulton,  for  appellee: 

The  accident  arose  out  of  and  in  the 
course  of  the  employment. 

Rodger  ▼.  School  Board  [1912]  S.  C.  584, 
[1912]  VV.  C.  Rep.  167,  5  B.  W.  C.  C.  547, 
49  Scot.  L.  R.  413;  Wicks  v.  Dowell  &  Co. 
[1905]  2  K.  B.  225,  7  N.  S.  W.  C.  C.  14, 
74  L.  J.  K.  B.  N.  S.  572,  53  Week.  Rep.  515, 
92  L.  T.  N.  S.  677,  21  Times  L.  R.  487,  2 
Ann.  Cas.  732;  Driscoll  v.  Cushman  Exp. 
Co.  Mass  W.  C.  C.  (July  1,  1912-^une 
30,  1913)  125;  Sanderson  v.  Globe  In- 
demnity Co.  Mass.  W.  0.  C.  (July  1,  1912 
— June  30,  1913)  224;  Andrew  v.  Fails- 
worth  Industrial  Soc.  [1904]  2  K.  B. 
32,  90  L.  T.  N.  8.  611,  6  M.  S.  W.  C.  C. 
11,  73  L.  J.  K.  B.  N.  8.  511,  68  J.  P.  400, 
52  Week.  Rep.  451,  20  Times  L.  R.  429; 
Blakey  v.  Robson,  E.  &  Co.   [1912]   S.  C. 


334,  1  8cot.  L.  T.  81,  [1912]  W.  C.  Rep. 
86,  5  B.  W.  C.  C.  636;  Morgan  v.  The 
Zenaida,  25  Times  L.  R.  446,  2  B.  W.  C.  C. 
19;  Fennah  v.  Midland  &.  G.  W.  R.  Co.  45 
Ir.  Law  Times,  192,  4  B.  W.  C.  C.  440; 
The  Swansea  Vale  v.  Rice  [1912]  A.  C.  238, 
27  Times  L.  R.  440,  4  B.  W.  C.  C.  298,  104 
L.  T.  N.  S.  658,  65  Sol.  Jo.  497,  48  Scot. 
L.  R.  1096,  81  L.  J.  K.  B.  N.  S.  672,  12 
Asp.  Mar.  L.  Cas.  47,  [1912]  W.  C.  Rep. 
242,  Ann.  Cas.  1912C,  899;  Martin  v.  J. 
Lovibond  &  Sons,  [1914]  2  K.  B.  227,  [1914] 
W.  C.  &  Ins.  Rep.  76,  83  L.  J.  K.  B.  N.  S. 
806,  7  B.  W.  C.  C.  243.  110  L.  T.  N.  S.  455, 
[1914]  W.  N.  47;  Jackson  v.  General  Steam 
Fishing  Co.  25  Times  L.  R.  78T,  2  B.  W.  C. 
C.  56. 

Parkhurst,  J.,  delivered  the  opinion  of 
the  court: 

This  cause  comes  before  this  court  on  re- 
spondent's appeal  from  a  decree  entered  by 
Mr.  Justice  Tanner  in  the  superior  court 
on  the  11th  day  of  May,  1915,  under  the 
provisions  of  the  workmen's  compensation 
act,  so  called,  enacted  by  Public  Laws  of 
1912,  chapter  831.  In  this  decree  it  is  re- 
cited that  on  the  1st  day  of  December, 
1914,  the  petitioner,  William  Carroll,  was 
engaged  at  Providence,  Rhode  Island,  in  the 
employ  of  the  respondent,  What  Cheer 
Stables  Company,  and  had  been  engaged 
in  this  employment  for  the  space  of  about 
five  years;  that  said  Carroll  was  not  en- 
gaged in  domestic  service  or  agriculture  at 
the  time,  but  was  in  the  employ  of  the  re- 
spondent as  a  hack  driver,  and  on  the  Ist 
day  of  December,  1914,  while  engaged  in  this 
employ,  received  a  personal  injury  by  acci- 
dent arising  out  of  and  in  the  course  of 
said  employment;  that  at  said  time  the 
company  had  elected  to  become  subject  to 
the  act,  and  the  employee  had  waived  his 
right  of  action  at  common  law;  that  the  in- 
jury was  not  occasioned  by  the  wilful  in- 
tention of  the  employee  to  bring  about  the 
injury  to  himself,  and  did  not  result  from 
his  intoxication  while  on  duty;  that  the 
cause  of  the  injury  was  falling  from  the 
driver's  seat  of  a  hack  which  the  petitioner 
Was  driving  in  the  regular  course  of  his  em- 
ployment, the  fall  probably  being  due  to 
dizziness  or  unconsciousness  induced  by  a 
disease  from  which  he  was  suffering,  the 
evidence  showing  hernia,  hardening  of  the 
arteries,  and  Bright's  disease;  that  the  in- 


be  found  at  pages  33  et  seq.,  and  the 
American  cases  at  pages  227  et  seq.,  of  the 
annotation  in  L.R.A.19ieA,  23,  on  "Work- 
men's Compensation  Acts."  See  also,  in 
this  connection,  annotation  in  L.R.A.1916A, 
303,  on  hernia  as  an  "accident"  or  "per- 
sonal injury"  within  the  meaning  of  the 
compensation  acts. 
L.R.A.1916D. 


As  to  recovery  where  the  injured  work- 
man was  intoxicated  at  the  time  of  the  in- 
jury, see  annotation  in  L.R.A.1916A,  351. 

As  to  compensation  for  incapacity  result- 
ing from  disease,  see  annotation  in  L.R.A. 
1916A,  289;  and  later  case,  Industrial  Com- 
mission V.  Brown,  L.R.A.1916B,  1277. 
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juries  were  a  broken  right  clavicle,  brolcen 
ribs,  and  shock  to  the  nervous  system,  ren- 
dering the  employee  totally  and  permanent- 
ly incapacitated  for  vrork,  and  resulted  in 
tiie  permanent  total  incapacity  of  said  Car- 
roll; that  at  the  time  of  said  injury  the 
employee  was  receiving  wages  in  the  sum 
of  $13  per  week,  working  seven  days  a  week 
with  one  day  off  in  each  four  weeks;  that 
the  amount  of  average  weekly  wages  at  the 
time  of  receiving  the  injury  was  $10.73,  and 
that  the  sum  of  $28  is  a  reasonable  charge 
for  medical  and  hospital  services  and  medi- 
cines required  by  the  employee  during  the 
first  two  weeks  after  the  injury;  and  that 
upon  the  above  facts  the  What  Cheer  Stables 
Company  should  pay  said  Carroll  the  sum  of 
$28  for  medical  services  and  medicines  as 
aforesaid,  and  the  further  sum  of  $5.36  per 
week  compensation  computed  from  the  Ist 
day  of  December,  1914,  until  further  order 
of  the  court,  but  in  no  event  for  a  period  in 
excess  of  500  weeks.  Costs  were  awarded  in 
the  gum  of  $12. 

On  the  13th  day  of  May,  1915,  the  com- 
pany filed  with  the  clerk  of  the  superior 
court  a  "claim  of  appeal  from  the  final  de- 
cree of  the  said  superior  court  entered  on 
the  11th  day  of  May,  a.  d.  1915."  On  the 
27th  day  of  May  said  company  filed  with 
the  clerk  aforesaid  its  reasons  of  appeal 
which  are  in  substance,  and  without  stating 
them  in  full,  that  the  decision  of  the  justice 
and  the  decree  appealed  are  against  the  law 
and  the  evidence,  in  various  details. 

The  real  question  raised  by  this  appeal 
arises  from  the  contention  of  the  respondent 
that  the  evidence  does  not  show  a  "per- 
sonal injury  sustained  by  accident  by  an  em- 
ployee arising  out  of  and  in  the  course  of  his 
employment,"  under  the  language  of  the 
statute  (Pub.  Laws  1912,  chap.  831,  art.  I), 
§  1  of  which  reads  as  follows:  "Section  1. 
In  an  action  to  recover  damages  for  per- 
sonal injury  sustained  by  accident  by  an 
employee  arising  out  of  and  in  the  course 
of  his  employment,  or  for  death  resulting 
from  personal  injury  so  sustained,  it  shall 
not  be  a  defense:  (a)  That  the  employee 
was  negligent;  (b)  that  the  injury  was 
caused  by  the  negligence  of  a  fellow  em- 
ployee; (c)  that  the  employee  has  assumed 
the  risk  of  the  injury." 

The  respondent's  brief  proceeds  to  state 
its  contention  as  follows:  "This  is  the 
section  of  the  act  which  defines  those  in- 
dustrial accidents  which  the  legislature  had 
under  consideration  and  against  which  it 
sought  to  protect  the  employee.  Hence,  to 
entitle  the  workman  to  compensation,  the 
following  elements  must  appear:  (1)  That 
the  workman  suffered  an  injury;  (2)  that 
he  suffered  an  injury  by  'accident;'  (3)  that 
the  injury  and  the  accident  arose  'out  of 
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the  employment;  and  (4)  that  the  injury 
and  the  accident  arose  in  the  course  of  the 
employment.  By  this  language  the  legisla- 
ture intended  not  simply  that  the  'injury,' 
but  that  both  the  'injury'  and  the  'acci- 
dent,' must  arise  out  of  and  in  the  course 
of  the  employment.  In  the  great  majority 
of  cases  it  would  be  impossible  to  separate 
the  injury  and  the  accident,  so  that  one 
might  arise  out  of  the  employment  while 
the  other  would  not.  In  the  case  before  ua, 
while  we  may  admit  for  the  sake  of  argu- 
ment that  the  particular  injury — the  broken 
collar  bone  and  ribs — were  caused  by  the 
fall,  and  that  the  fall  arose  out  of  and  in  the 
course  of  the  employment  because  the  peti- 
tioner at  that  moment  happened  to  be  sit- 
ting on  the  seat  of  his  cab,  it  by  no  means 
follows  that  the  'accident'  arose  'out  of  the 
employment.  This,  we  believe,  is  where  the 
authorities,  which  will  no  doubt  appear  on 
the  petitioner's  brief,  have  gone  astray. 
That  the  'accident'  occurred  'in  the  course 
of  the  employment  is  admitted.  .  .  . 
The  respondent  takes  the  position  (1)  that 
there  is  no  evidence  to  support  the  finding 
of  the  presiding  justice  that  either  the  in- 
jury or  the  accident  arose  out  of  and  in  the 
course  of  the  employment,  and  (2)  that  such 
finding  was  against  the  law,  since  the  legis- 
lature never  intended  that  act  to  apply  to 
accidents  caused  solely  by  a  workman's 
previously  diseased  condition." 

The  only  respect  in  which  this  decree  is 
challenged  by  the  appellant  is  as  to  the  find- 
ing of  fact  that  the  petitioner  "received  a 
personal  injury  by  accident  arising  out  of 
.  .  .  said  employment;"  and  the  appel- 
lant contends  that  the  accident  was  solely 
due  to  the  previously  diseased  condition  of 
the  petitioner,  and  not  at  all  to  the  employ- 
ment. 

It  must  be  obvious  that  the  petitioner,  as 
the  driver  of  a  hack,  seated  at  a  height  of 
4  or  5  feet  from  the  ground,  upon  a  moving 
vehicle,  is  e.xposed  to  some  risk  of  accident 
which  would  not  be  incident  to  an  occu- 
pation carried  on  by  a  person  seated  up- 
on the  ground  or  upon  a  stationary  platform. 
And  this  would  be  more  so  in  case  of  an  em- 
ployee subject  to  attacks  of  vertigo  or  dizzi- 
ness, or  of  temporary  unconsciousness.  Now, 
although  there  is  some  evidence  that  the  pe- 
titioner admitted  that  he  had  an  attack  of 
dizziness  or  unconsciousness  just  before  he 
fell,  and  that  caused  him  to  fall,  it  is  to  be 
noted  that  there  is  no  evidence  that  he  had 
ever  before  had  such  an  attack  when  he  was 
driving;  his  only  previous  disability,  so  far 
as  the  evidence  shows,  had  been  a  slight 
temporary  dieability  due  to  displacement  of 
his  truss,  when  at  work  harnessing  his 
horses,  and  which  required  him  to  lie 
down  for  a  few  minutes  to  readjust   his 
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truss;  and  he  was  also  unable,  on  account 
of  his  rupture,  to  lift  trunks  on  or  off  his 
hack.  There  is  no  evidence  that  he  had  at 
any  time  before  the  accident  had  any  dis* 
ability  with  regard  to  driving  his  horses 
when  he  was  seated  upon  the  carriage.  But 
there  is  direct  and  positive  evidence  from 
a  witness  who  saw  him  fall,  who  said,  "I 
thought  .  .  .  that  the  horses  ran  against 
the  curbstone  and  he  fell  off  headfirst;" 
that  "the  horses  was  coming  down  the  side 
of  the  sidewalk,  not  running,  but  not  com- 
ing easy,  on  a  kind  of  a  gallop,  and  the  first 
thing  I  see  he  was  pitched  out  headfirst  on 
the  side,  that  way"  (illustrating) ;  that  "he 
was  pitched  up  on  the  side,  half  on  the  side- 
walk and  half  on  the  hill." 

This  evidence  shows  that  the  petitioner's 
fall  was  more  than  the  mere  inert  fall  or 
collapse  of  an  unconscious  man  (see  Lewis 
V.  Globe  Indemnity  Co.  Mass.  W.  C.  C.  1912- 
1913,  p.  48;  Sanderson  v.  Globe  Indemnity 
Co.  Mass.  W.  C.  C.  pp.  224,  229) ;  that  it 
was  a  positive  throwing  or  pitching  of  the 
driver  from  his  seat  by  the  movement  of 
the  hack  turning  or  lurching  into  the  gutter, 
toward  or  against  the  curbstone,  and  might 
have  happened  to  a  driver  in  full  possession 
of  his  senses;  and  although  the  justice  of 
the  superior  court  in  his  rescript  does  not 
allude  to  this  evidence,  it  is  to  be  presumed 
that,  when  he  came  to  enter  his  final  decree 
and  decreed  that  petitioner  "received  a  per- 
sonal injury  by  accident  arising  out  of 
.  .  .  said  employment,"  he  made  his  find- 
ing upon  all  the  evidence  before  him.  We 
think  that  the  evidence  above  quoted,  there- 
fore, was  such  as  to  warrant  the  finding  of 
fact  which  is  here  challenged,  and  that  un- 
der the  decision  in  Jillson  v.  Robs,  38  R.  I. 
14.5,  94  Atl.  717  (July  2,  1915),  we  should 
not  be  justified  in  setting  aside  the  decree 
upon  this  ground,  since  the  act  provides 
that  findings  of  fact,  in  the  absence  of  fraud, 
shall  be  conclusive. 

The  evidence  does  not  show,  as  claimed 
by  the  appellant,  that  the  petitioner's  fall 
was  "caused  solely  by  the  workman's  previ- 
ously diseased  condition,"  nor  does  the  jus- 
tice of  the  superior  court  so  decide;  the 
justice  says  in  his  decree,  "the  fall  probably 
being  due  to  dizziness  or  unconsciousness  in- 
duced by  a  disease  from  which  he  was  suf- 
fering," etc.  But  the  decree  also  finds  that 
the  accident  was  one  "arising  out  of  .  .  . 
said  employment;"  there  is  at  least  as  much 
evidence  that  the  fall  was  due  to  an  unex- 
pected and  accidental  lurch  of  the  hack  into 
the  gntter  and  towards  or  against  the  curb- 
stone, as  that  it  was  due  to  dizziness  or  un- 
consciousness induced  by  disease.  It  seems 
to  this  court  that  the  decision  and  the  decree 
appealed  from  embody  a  conclusive  finding 
of  fact  that  dizziness  or  unconsciousness  was 
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not  the  sole  cause  of  the  fall,  and  that  there 
I  was  evidence  from  which  the  justice  could 
find  as  he  did  that  the  accident  arose  out  of 
the   employment. 

Several  cases  have  been  cited  on  behalf 
of  the  petitioner  where  it  appeared  that 
the  claimant  had,  prior  to  the  accident, 
been  suffering  from  disease,  and  where  it  ap- 
peared that  the  diseased  condition  predis- 
posed the  claimant  to  the  accident  which 
occurred,  and  where  it  has  nevertheless  been 
held  that  the  claimant  was  entitled  to  re- 
cover. In  a  very  well-considered  case  in  the 
English  court  of  appeal,  decided  in  1905, 
under  the  English  workmen's  compensation 
act  (Wicks  v.  Dowell  ft  Co.  [1905]  2  K.  B. 
225,  2  Ann.  Gas.  732),  it  appears  that  a 
workman  employed  in  unloading  coal  from 
a  ship,  who  was  required  in  the  course  of 
his  duty  to  stand  by  the  open  hatchway 
through  which  the  coal  was  being  brouglit 
up  from  the  hold,  was  seized  with  an  epi- 
leptic fit  while  at  work,  and  fell  into  the 
hold  and  was  seriously  injured;  it  was  held 
that  regard  must  be  had  to  the  pro.ximate 
cause  of  the  accident  resulting  in  the  in- 
jury, which  was  to  he  found  in  the  necessary 
proximity  of  the  workman  to  the  hatchway; 
that  the  accident  therefore  arose  "out  of" 
as  well  as  "in  the  course  of"  his  employ- 
ment, and  that  he  was  entitled  to  compen- 
sation under  the  act.  It  appeared  that  the 
employee  was  subject  to  epileptic  fits;  that, 
it  was  his  duty  to  stand  on  a  wooden  stage 
close  to  the  edge  of  the  hatchway,  the  stage 
being  so  constructed  as  to  enable  him  to 
look  down  into  the  hold,  and  while  stand- 
ing on  the  stage  he  had  to  regulate  the  de- 
scent of  the  bucket  into,  and  its  ascent  out 
of,  the  hold  by  means  of  a  long  pole,  and 
also  to  give  the  necessary  signals  to  the 
man  who  was  working  the  crane ;  while  thus 
engaged  he  was  seized  with  an  epileptic  fit 
and  fell  through  the  hatchway  into  the  hold 
and  sustained  very  serious  injuries.  He 
had  had  an  epileptic  fit  on  three  previous 
occasions.  The  county  court  judge  held  that 
the  accident  was  due  to  the  fit,  and  did  not 
arise  out  of  the  employment  within  the 
meaning  of  the  act,  and  refused  to  award 
compensation.  The  applicant  appealed.  In 
the  court  of  appeal  it  was  contended,  as 
here,  that,  "as  the  original  cause  of  the 
applicant's  fall  was  the  fit  with  which  he 
was  seized,  the  cause  was  one  which  the 
man  himself  carried  about  with  him,  and 
that  the  damage  which  he  sustained  did 
not  arise  out  of  and  in  the  course  of  his 
employment,  but  arose  out  of  the  idiopathic 
condition  of  the  workman  at  the  time." 

The  court  fully  discusses  and  disposes  of 
this  contention  upon  principle  and  author- 
ity, and  determines  that  the  thing  which 
happened    was    an    "accident"    within    the 
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meaning  of  the  act.  The  court,  after  dis- 
cussing the  rules  and  principles  laid  down 
in  accident  insurance  cases,  speaking 
through  Collins,  M.  R.,  says    (page  229): 

"But  those  authorities  are,  in  my  judg- 
ment, directly  in  point.  A  man  is  picked  up 
at  the  bottom  of  the  hold  of  a  ship  suffer- 
ing from  injuries;  what  is  the  cause  of  his 
condition!  The  proximate  cause  obviously 
is  that  he  has  fallen  from  a  height.  But  it 
is  suggested  tnat  if  the  occurrence  is  ana- 
lyzed, it  will  be  seen  that  the  accident  was 
caused  by  the  idiopathic  disease  from  which 
the  man  was  suffering,  and  that  therefore 
the  accident  did  not  arise  out  of  his  em- 
ployment. At  that  point  the  authorities 
come  in,  to  the  effect  that,  although  the 
cause  of  the  fall  was  a  fit,  the  cause  of  the 
injuries  was  the  fall  itself,  and  they  are 
direct  authorities  that  the  injury  in  the 
present  case  was  caused  by  an  accident. 

"Then  did  the  accident  arise  out  of  the 
man's  employment?  When  we  get  rid  of  the 
confusion  caused  by  the  fact  that  the  fall 
was  originally  caused  by  the  Kt,  and  the 
confusion  involved  in  not  dissociating  the 
injury  and  its  actual  physical  cause  from 
the  more  remote  cause,  that  is  to  say^  from 
the  fit,  the  difficulty  arising  from  the  words 
'out  of  the  employment'  is  removed.  How 
does  it  come  about  in  the  present  case  that 
the  accident  arose  out  of  the  employ- 
ment? Because  by  the  conditions  of  his 
employment  the  workman  was  bound  to 
stand  on  the  edge  of  what  I  may  style  a 
precipice,  and  if  in  that  position  he  was 
seized  with  a  fit,  he  would  almost  necessari- 
ly fall  over.  If  that  is  so,  the  accident  was 
caused  by  his  necessary  proximity  to  the 
precipice,  for  the  fall  was  brought  about  by 
the  necessity  for  his  standing  in  that  posi- 
tion. Upon  the  authorities  I  think  the 
case  is  clear;  an  accident  does  not  cease  to 
be  such  because  its  remote  cause  was  the 
idiopathic  condition  of  the  injured  man;  we 
must  dissociate  that  idiopathic  condition 
from  the  other  facts  and  remember  that  he 
was  obliged  to  run  the  risk  by  the  very 
nature  of  his  employment,  and  that  the  dan- 
gerous fall  was  brought  about  by  the  con- 
ditions of  that  employment.  I  think,  there- 
fore, that  the  present  case  comes  within  the 
purview  of  the  workmen's  compensation  act, 
and  that  there  is  nothing  in  either  the  de- 
cision or  the  dicta  of  the  learned  Lords  in 
Fenton  v.  J.  Thorley  &  Co.  [1903]  A.  C.  443, 
72  L.  J.  K.  B.  N.  S.  787,  52  Week.  Rep.  81, 
89  L.  T.  N.  S.  314, 19  Times  L.  R.  684,  which 
in  any  way  qualifies  the  view  that  I  have 
endeavored  to  express.  The  appeal  must  be 
allowed. 

"Mathew,  L.  J.:  I  am  of  the  same  opin- 
ion. The  cAse  affords  an  illustration  of  the 
rule  that  one  should  look  to  the  immediate, 
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and  not  to  the  remote,  cause.  In  this  case 
the  immediate  cause  of  the  injury  was  the 
fall.  I  see  .no  reason  why  we  should  hold 
that  there  was  not  an  accident  within  the 
meaning  of  this  statute.  The  true  mode  of 
dealing  with  the  case  is  shown  by  a  refer- 
ence to  the  insurance  cases  that  were  cited 
during  the  argument.  In  Fenton  v.  J.  Thor- 
ley &  Co.  Lord  Macnaghten  said :  'One  other 
remark  I  should  like  to  make.  It  does  seem 
to  me  extraordinary  that  anybody  should 
suppose  that  when  the  advantage  of  insur- 
ance against  accident  at  their  employers'  ex- 
pense was  being  conferred  on  workmen.  Par- 
liament could  have  intended  to  exclude  from 
the  benefit  of  the  act  some  injuries  ordi- 
narily described  as  "accidents"  which,  beyond 
all  others,  merit  favorable  consideration  in 
the  interest  of  '  workmen  and  employers 
alike.'  If  we  apply  that  view  to  the  par- 
ticular case,  and  treat  the  claim  as  an  ac- 
tion brought  upon  a  policy  of  insurance 
against  accidents  arising  out  of  the  employ- 
ment of  the  assured,  there  can  be  no  ques- 
tion that  such  a  policy  would  cover  the  case. 
In  my  opinion  we  ought  not  to  go  back  along 
the  train  of  circumstances  and  trace  the  ac- 
cident to  some  remote  source  when  it  is- 
plain  that  the  man  was  in  fact  injured  by- 
falling  from  the  place  where  he  was  stand- 
ing, and  where  it  was  his  duty  to  stand,  in 
discharge  of  his  duty  to  his  employer. 

"Cozens-Hardy,  L.  J.:  I  agree,  and  have- 
little  to  add.  It  seems  plain  to  me  on  the 
authorities  that  what  happened  here  was  an 
'accident.'  It  is  also  plain,  and  indeed  is. 
not  contested,  that  the  accident  happened  in 
the  course  of  the  employment;  the  only  diffi- 
culty is  whether  it  arose  'out  of  the  employ- 
ment ;  on  the  whole,  I  am  of  opinion  that  it 
did.  If  I  could  adopt  the  view  that  has  been- 
pressed  upon  us,  that  the  employer  is  not. 
liable  for  the  remote  consequences  of  a  dis- 
ability which  the  workman  brings  with  hiui 
to  his  work,  I  should  come  to  a  different  con- 
clusion ;  but  I  think  the  truer  view  is  that  a 
man  always  brings  some  disability  with 
him;  it  may  be  a  disability  arising  from 
age;  it  may  be  of  some  other  nature.  A 
workman  who  is  put  in  a  dangerous  posi- 
tion in  order  to  do  his  work  is  more  liable- 
to  an  accident  by  reason  of  the  disability 
which  he  brings  with  him  than  he  would, 
otherwise  be.  Again,  an  old  man  is  inher- 
ently more  likely  to  meet  with  an  accident . 
than  a  young  one,  but  an  employer  could., 
not  excuse  himself  on  the  ground  of  the 
man's  age.  The  same  consideration  applies 
to  a  tendency  to  illness  or  to  a  fit;  and  if  a 
man  with  such  a  tendency  is  told  to  go  to- 
work  in  a  dangerous  position  and  there 
meets  with  an  accident,  the  accident  none- 
the  less  arises  out  of  his  employment  be-  - 
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rauae  its  remote  cause  is  to  be  found  in  his 
own  physical  condition. 

"Appeal  allowed." 

The  case  of  Wicks  v.  Dovrell  &  Co.  supra, 
was  followed  jn  the  case  of  DriscoU  v.  Cush- 
man's  Exp.  Co.  Mass.-  W.  C.  C.  (July  1, 
1912— June  30,  1913)  pp.  125,  130,  where 
the  driver  of  an  express  wagon,  employed 
by  the  defendant,  while  driving  his  wagon, 
suffered  a  fainting  fit,  or  an  epileptiform 
attack,"  falling  from  his  wagon  and  frac- 
turing his  skull,  dying  from  the  effect 
of  the  fracture.  It  was  held  by  the  In- 
dustrial Accident  Board,  in  review  and  in 
confirmation  of  the  decision  of  the  com- 
mittee of  arbitration,  that  the  employee 
was  exposed  to  a  substantial  and  increased 
risk  owing  to  his  occupation,  that  the  in- 
jury arose  out  of  and  in  the  course  of  his 
employment,  and  that  the  dependent  mother 
was  entitled  to  compensation. 

Wicks  V.  DoweU  &  Co.  supra,  was  cited 
by  the  court  with  apparent  approval  in 
Fennah  v.  Midland  &  6.  W.  R.  Co.  45  Ir. 
Law  Times,  192,  4  B.  W.  C.  C.  440,  442,  a 
case  decided  in  the  court  of  appeal,  Ireland, 
1911,  and  has  been  frequently  cited  in  argu- 
ment both  in  the  English  court  of  appeal 
and  in  the  House  of  Lords.  No  case  has 
been  cited  to  us  in  which  that  case  has  been 
criticized,  modified,  doubted,  or  overruled. 
A  number  of  cases  have  been  cited  to  us  in- 
volving the  same  general  principle  that 
where  the  previous  diseased  condition  or 
temporary  illness  of  the  employee  is  a  con- 
tributing or  antecedent  cause  of  the  acci- 
dent, nevertheless  the  employee  may  recover 
See:  The  Swansea  Vale  v.  Rice,  [1012]  A. 
C.  238,  4  B.  W.  C.  C.  208,  27  Times  L.  R. 
440,  55  Sol.  Jo.  497,  48  Scot.  L.  R.  1095,  104 
L.  T.  X.  S.  658,  81  L.  J.  K.  B.  N.  S.  672,  12 
Asp.  Mar.  L.  Cas.  242,  Ann.  Cas.  1912C,  899, 
a  ease  of  temporary  illness,  contributing  to 
the  accident  of  falling  overboard  from  a 
vessel.  Fennah  v.  Midland  &  O.  W.  R.  Co. 
supra,  where  an  engine  driver,  at  work  on 
his  engine  while  stopped  at  a  station,  tight- 
ening up  a  nut,  fell  to  the  permanent  way  and 
died  from  the  effects  of  the  fall,  and  where 
it  appeared  that  he  had  previously  had 
fainting  fits,  it  was  held  that  recovery  could 
be  had;  that  it  was  an  accident  arising 
out  of  his  employment.  Ismay  t.  Wil- 
liamson, 1  B.  W.  'C.  C.  232,  42  Ir.  Law 
Times,  213  (House  of  Lords),  where 
the  accident  was  a  heat  stroke  from  a 
furnace,  which  happened  to  a  hand  em- 
ployed in  the  engine  room,  and  who  was 
shown  to  have  been  in  poor  physical  condi- 
tion, not  fit  to  stand  the  heat.  Clover,  C. 
t  Co.  V.  Hughes  [1910]  A.  C.  242,  3  B.  W. 
C.  C.  275,  79  L.  J.  K.  B.  N.  8.  470,  26  Times 
L  R.  359,  [1910]  W.  N.  73,  102  L.  T.  N.  S. 
340  (House  of  Lords),  a  case  of  death  of 
a  workman  who  had  a  very  serious  aneurism 
L.R.A.1016D. 


of  the  aorta,  which  ruptured  while  he  was 
engaged  in  his  ordinary  occupation;  disease 
of  long  standing.  M'Innes  v.  Dunsmuir  & 
Jackson,  45  Scot.  L.  R.  804,  1  B.  W.  C.  C. 
226  (court  of  session,  Scotland),  where  a 
workman  having  hardening  of  the  arteries, 
by  overexertion  brought  on  cerebral  hem- 
orrhage, which  was  more  likely  to  occur  in 
his  case  on  account  of  the  bardehing  of  the 
arteries.  Maskery  v.  Lancashire  Shipping 
Co.  [1914]  W.  C.  &  Ins.  Rep.  290,  7  B.  W.  C. 
C.  428  (court  of  appeal,  England),  a  case 
of  death  from  heat  stroke  suffered  by  a  la- 
borer in  the  engine  room  of  a  steamer  in  the 
Red  sea,  deceased  beuig  physically  unfit  for 
the  work,  which  involved  exposure  to  ex- 
treme beat,  citing  Ismay  v.  Williamson,  su- 
pra. See  also  Morgan  v.  The  Zenaida,  25 
Times  L.  R.  446,  2  B.  W.  C.  C.  19,  and 
Aiticen  t.  Finlayson,  B.  &,  Co.  [1914]  S.  C. 
770,  [1914]  W.  C.  &  Ins.  Rep.  308. 

We  are  of  the  opinion  that  the  decree  ap- 
pealed from  in  this  case  is  fully  supported 
by  the  evidence;  and,  under  the  principles  of 
law  so  clearly  set  forth  in  the  above-cited 
cases,  with  which  we  find  no  reason  to  dis- 
sent, we  find  that  what  happened  to  the  peti- 
tioner was  an  "accident"  under  the  terms  of 
the  act,  and  that  the  accident  "arose  out  of 
.    .    .    the  employment." 

The  appellant  cites  a  few  cases  which  do 
not  seem  to  this  court  to  have  any  weight 
in  this  connection,  since  the  court  in  each 
case  found  that  injury  or  death  of  the  em- 
ployee did  not  "arise  out  of  the  employ- 
ment," but  arose  from  natural  causes  to 
which  anyone  not  so  employed  would  have 
been  equally  subject.  Sheldon  v.  Needham 
[1014]  W.  C.  t  Ins.  Rep.  274,  7  B.  W.  C.  C. 
471,  30  Times  L.  R.  590,  58  Sol.  Jo.  652, 
Rodger  v.  Paisley  School  Board  [1012]  W. 
C.  Rep.  157,  [1012]  S.  C.  584,  6  B.  W. 
C.  C.  547,  40  Scot.  L.  R.  413;  Robson  v. 
Blakey  [1012]  W.  C.  Rep.  86,  [1912]  S.  C. 
334,  5  B.  W.  C.  C.  536;  Butler  v.  Burton-on- 
Trenli  Union  [1912]  W.  C.  Rep.  222,  6  B. 
W.  C.  C.  355,  106  L.  T.  N.  S.  824;  Thackway 
v.  Connelly,  3  B.  W.  C.  C.  37;  and  Nash  v. 
The  Hangatira  [1914]  3  K.  B.  078,  [1914] 
W.  C.  &  Ins.  Rep.  400,  [1914]  W.  N.  201,  83 
L.  J.  K.  B.  N.  S.  1406,  7  B.  W.  C.  C.  690,  58 
Sol.  Jo.  705.  In  the  latter  case  the  accident 
and  death  were  found  to  have  arisen  out  of 
into:i(ication,  and  not  out  of  the  employment. 
We  have  carefully  examined  all  of  these- 
latter  cases  and  find  nothing  therein  to  dis- 
turb our  conclusions. 

Out  decision  is  that  the  decree  appealed 
from  be  affirmed;  that  the  appeal  be  dis- 
missed, and  the  cause  remanded  to  the  Su- 
perior Court  for  further  proceedings. 


Vincent,  J.,  dissenting: 

I  am  unable  to  agree  with  the  majority  of 


Digitized  by  LaOOQ  IC 


160 


RHODE  ISLAND  SUPREMK  COURT. 


the  court  in  affirming  the  decree  of  the  su- 
perior court  and  dismissing  the  respondent's 
appeal. 

The  petitioner,  at  the  time  of  the  acci- 
dent, was  in  the  employ  of  the  respondent 
company  as  driver  of  a  vehicle  commonly 
known  as  a  back  or  hackney  carriage,  such 
employment  requiring  him  to  occupy .  the 
elevated  seal  common  thereto.  On  the  day 
of  the  accident,  while  the  petitioner  was 
driving  along  one  of  the  public  streets,  be 
became  wholly  or  partially  unconscious,  or 
was  seized  with  dizziness  or  vertigo,  where- 
upon he  fell  from-  his  seat  to  the  ground, 
sustaining  some  injuries.  It  is  not  disputed 
that  the  petitioner  had,  for  a  considerable 
period  prior  to  the  time  of  his  accident,  been 
in  a  condition  of  health  which  might  at  any 
moment  cause  him  to  become  unconscious  or 
dizzy  to  an  extent  which  would  deprive  him, 
temporarily,  at  least,  of  physical  control. 

The  majority  opinion  proceeds  upon  the 
theory  that  there  was  some  testimony,  pro- 
duced in  the  court  below,  showing  that  the 
fall  of  the  petitioner,  from  his  seat  on  the 
hack,  was  occasioned  by  a  sudden  contact 
of  the  wheel  with  the  curbstone.  Vhe  testi- 
mony referred  to  is  that  of  Mrs.  McKenna, 
who,  at  the  time  of  the  accident,  was  sitting 
at  her  window  and  viewed  the  scene  across 
two  streets.  On  examining  the  testimony, 
bearing  in  mind  that  the  burden  of  proof  is 
upon  the  petitioner  to  show  that  the  accident 
arose  out  of  the  employment,  I  find  that  it 
amounts  to  nothing.  She  says  in  her  direct 
examination:  "I  thought  he  stumbled 
against  the  curbstone;  that  the  horses  ran 
against  the  curbstone  and  he  fell  off  head- 
first." 

This  in  itself  is  not  testimony  tending  to 
prove  that  the  wheel  of  the  hack  came  in 
contact  with  the  curbstone.  It  is  simply  the 
way  in  which  the  witness,  viewing  the  situa- 
tion from  a  distance,  imagined  that  the  fall 
must  have  been  occasioned.  Later,  in  cross- 
examination,  any  doubt  about  her  testimony 
is  disposed  of  when  she  says,  in  answer  to 
the  question:  "You  didn't  see  anything 
happen  to  the  hack  or  to  the  horses  or  any- 
thing except  Mr.  Carroll  pitch  off  from  the 
hack,  did  yout"  "That  is  all,  that  is  all  I 
noticed  then." 

This  testimony  not  only  fails  to  sustain 
the  burden  of  proof  before  mentioned,  but  it 
is  not  testimony  from  which  it  can  be  rea- 
sonably assumed  or  inferred  that  the  ^rheel 
of  the  hack  came  in  contact  with  the  curb- 
stone at  all.  Mrs.  McKenna  did  not  see  the 
wheel  strike  the  curbstone,  and  she  does  not 
claim  to  have  seen  anything  of  the  kind. 
The  petitioner  does  not  claim  that  his  wheel 
struck  the  curbstone  or  went  into  the  gut- 
ter; in  fact,  he  says  he  does  not  remember 
any  jumping  of  the  horses  or  hitting  aay 
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stone  or  ditch.  Upon  this  state  of  the  testi- 
mony how  can  it  be  assumed  that  the  proxi- 
mate cause  of  the  accident  was  the  contact 
of  the  wheel  with  the  curbing  of  the  street? 
It  is  also  evident  that  the  superior  court  did 
not  consider  this  evidence  sufficient  when  it 
said:  "That  the  cause  of  such  injury  was 
falling  from  the  driver's  seat  of  the  hack 
which  the  petitioner  was  driving  in  the 
regular  course  of  his  employment,  the  fall 
probably  being  due  to  dizziness  or  uncon- 
sciousness induced  by  a  disease  from  which 
he  was  suffering.    .    .    ." 

Further  that  Uiis  the  petitioner  told  Mr. 
Stockard,  in  speaking  of  the  accident,  that 
he  felt  a  dizzy  spell  coming  on.  That  he 
made  such  a  statement  to  Mr.  Stockard  the 
petitioner  nowhere  denies,  but  in  his  direct 
testimony  he  says  that  he  lost  consciousness 
when  he  fell. 

There  is  some  testimony  on  the  part  of  the 
petitioner  that  ia  his  descent  from  the  hac!: 
he  came  in  contact  with  some  portion  of  the 
outfit,  presumably  the  whitUetree  or  cross- 
bar, from  which  it  might  be  argued  that  his 
realization  of  such  an  occurrence  tended  to 
show  that  he  was  not  wholly  unconscious  at 
the  time  of  the  accident.  It  is  not,  however, 
important  to  ascertain  the  exact  degree  of 
mental  power  or  physical  control  which  the 
petitioner  possessed  at  the  time  of  and  im- 
mediately preceding  his  fall.  Whether  be 
was  partially  or  wholly  unconscious  or 
simply  dizzy,  without  being  unconscious  at 
all  is  not  important  in  this  consideration. 
It  cannot  be  seriously  or  reasonably  claimed 
that  his  fall  was  occasioned  otherwise  than 
by  a  sudden  seizure  of  some  kind,  induced 
by  his  physical  condition.  The  court  below, 
in  its  findings  of  fact,  reached  that  conclu- 
sion. Furthermore,  it  is  not  claimed  that 
the  physical  condition  of  the  petitioner  was 
brought  about  or  affected  by  his  employment, 
or  that  his  employment  in  any  way  operated, 
in  connection  with  his  diseased  condition,  to 
bring  about  or  produce  the  particular  at- 
tack which  caused  this  fall. 

The  statute  regulating  the  compensation 
of  workmen  provides  that  such  compensation 
is  only  payable  in  cases  where  the  injuries 
sustained  arise  out  of  and  in  the  course  of 
the  employment;  and  it  is  generally  con- 
ceded by  the  authorities  that  the  burden  is 
upon  the  petitioner  to  show  that  his  injuries 
arose  both  out  of  and  in  the  course  of  his 
employment.  There  is  no  question  in  the 
present  case  but  what  the  accident  occurred 
in  the  course  of  the  employment,  but  did  it 
arise  out  of  the  employment?  It  is  quite 
clear  to  my  mind  that  it  did  not.  It  seems 
to  me  to  be  desirable,  not  to  say  necessary,  to 
determine,  first,  what  is  the  proximate 
cause  of  the  accident;  and,  second,  whether 
or  not  there  is  any  relation  between  such 
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proximate    cause    and   the   employment    in 
which  the  petitioner  was  engaged. 

In  the  old  case  of  Scott  v.  Shepherd,  de- 
cided in  1770,  and  reported  in  2  W.  Bl.  892, 
3  Wils.  403,  which  is  more  popularly  known 
as  the  "Squib"  Case,  it  was  held  that 
trespass  and  assault  will  lie  for  originally 
tlirowing  a  lighted  squib,  which,  after  liaving 
been  thrown  about  in  self-defense  bv  other 
persons,  at  last  put  out  the  plaintiiTs  eye. 
The  question  there  was  whether  the  action 
could  be  maintained  against  the  person  who 
first  threw  the  squib,  and  it  was  held  that 
such  action  could  be  maintained.  In  a 
recent  law  publication  called  the  "Docket," 
under  date  of  December,  1915,  I  find  the 
following  conunent  upon  the  Squib  Case: 
"Many,  many  cases  have  been  bottomed  on 
the  Squib  Case,  that  unhappy  accident  seem- 
ing to  have  an  illustrative  value  beyond  any 
other  instance  of  causal  connection  ever 
brought  to  the  attention  of  court  or  counsel. 
The  most  recent,  of  note,  is  Salmi  v.  Colum- 
bia &  N.  River  R.  Co.  76  Or.  200,  L.R.A. 
1915D,  834,  146  Pac.  819,  and  comes  from 
Oregon,  where  the  complainant,  a  woman, 
lived  near  a  railrbad  right  of  way  on  which 
the  railroad  company  exploded  a  'large  and 
unsafe  blast,'  so  greatly  frightening  com- 
plainant that  she  swooned,  and  swooning 
fell,  and  falling  injured  herself,  sustaining  a 
rupture.  In  refuting  the  contention  that 
she  could  not  recover  for  injuries  from 
fright  alone,  Burnett,  J.,  in  an  able  opinion, 
after  referring  to  the  analogy  to  the  noted 
Squib  Case,  says:  'Likewise  in  this  in- 
stance the  explosion  of  the  blast  naturally 
produced  the  mental  state  of  fright,  the 
fright  the  faint,  the  faint  the  fall,  the  fall 
the  fracture  of  the  abdominal  wall,  upon 
which  the  plaintiff  rests  her  cause  of  ac- 
tion.' " 

The  law  as  laid  down  in  the  Squib  Case 
has  continued  to  be  the  law  in  England  and 
this  country  down  to  the  present  time,  and 
it  determines  that  a  defendant  who  exerted 
the  originitl  force  is  responsible  for  the 
injury,  such  force  having  been  transmitted 
to  the  plaintiff  through  a  series  of  acts  which 
were  the  direct  consequence  of  the  original 
let.  In  other  words,  the  original  act  was  the 
proximate  cause  of  the  injury  to  the  plain- 
tiff. 

In  a  case  of  this  character  the  proximate 
cause  is  always  that  cause  which,  acting 
through  a  natural  sequence  of  events,  causes 
the  injury.  The  cases  furnish  a  multitude  of 
definitions  of  proximate  cause  which,  while 
they  are  couched  in  different  language,  are 
substantially  the  same  in  substance;  as,  for 
example:  "The  proximate  cause  is  the  dom- 
inant cause,  not  the  one  which  is  incidental 
to  that  cause,  its  mere  instrument,  though 
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the  latter  may  be  nearest  in  place  and  time 
to  the  loss." 

Again:  "The  proximate  cause  is  the 
dominant  controlling  one,  and  not  those 
which  are  mere  incidents." 

And  further :  "The  proximate  cause  of  an 
accident  is  a  cause  without  which  the 
accident  would  not  have  occurred." 

See  6  Words  &  Phrases,  5762,  and  cases 
cited. 

Applying  this  principle  to  the  case  in  hand 
the  conclusion  is  inevitable  that  the  uncon- 
sciousness or  dizziness  of  the  petitioner  was 
the  proximate  cause  of  his  accident.  It  wa^ 
the  one  thing  without  which  the  accident 
would  not  have  happened;  it  was  the  domi- 
nant cause,  and  the  subsequent  fall  and  con- 
tact with  the  ground  were  simply  incidents 
or  events  which  naturally  and  necessarily 
followed.  This  being  so,  it  cannot  be  rea- 
sonably argued'  under  the  evidence  in  this 
case,  that,  as  between  the  employment  and 
cause  of  the  accident,  there  was  any  relation 
whatsoever;  and  therefore  it  cannot  be  said 
that  the  injuries  of  the  petitioner  arose  out 
of  his  employment. 

The  majority  opinion  in  support  of  its 
conclusions  cites  ten  cases.  Two  of  the 
cases  cited  cannot  be  distinguished  from  the 
case  before  us,  namely,  Wicks  v.  Dowell  k 
Co.  [1905]  2  K.  B.  225,  74  L.  J.  K.  B.  N.  S. 
572,  53  Week.  Rep.  515,  92  L.  T.  N.  S.  677. 
21  Times  L.  R.  487,  2  Ann.  Cas.  732,  and 
Driscoll  v.  Cushman,  Mass.  W.  C.  C.  June 
30,  1913,  pp.  125,  130.  The  remaining  eight 
cases  cited  are  easily  and  readily  distin- 
guishable. 

The  case  of  Fennah  v.  Midland  k  G.  W. 
R.  Co.  4  B.  W.  C.  C.  440,  45  Ir.  Law  Times, 
192,  was  that  of  an  engine  driver  who  was 
tightening  up  a  nut  upon  his  engine  while 
his  train  was  at  the  station.  He  was  later 
found  lying  between  the  engine  and  plat- 
form, and  died  in  a  few  minutes.  There 
was  evidence  showing  that  on  three  previous 
occasions  when  the  train  was  at  a  station 
the  deceased  had  fainted,  hut  a  few  days 
prior  to  the  time  of  his  decease  he  was  ex- 
amined by  a  physician  of  the  company  and 
found  physically  fit.  This  case  is  materially 
different  from  the  case  at  bar,  there  being 
no  testimony  whatever  that  he  suffered  a 
fainting  fit  at  the  time  of  his  death,  or  that 
the  proximate  cause  of  the  accident  was 
anything  else  than  the  fall. 

The  case  of  Ismay  v.  Williamson,  1  B.  W. 
C.  C.  232,  42  Ir.  Law  Times,  213,  was  a  case 
in  which  a  seaman  employed  as  a  trimmer 
on  board  ship,  whilst  engaged  in  drawing 
ashes  from  the  bottom  of  the  ship's  furnace, 
had  a  heat  stroke  from  which  he  died.  In 
M'Inness  v.  Dunsmuir  &  Jackson,  45  Scot. 
L.  R.  804,  1  B.  W.  C.  C.  226,  a  workman,  in 
the  course  of  his  ordinary  and  usual  em- 
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ployment,  overexerted  himself  and  brought 
on  an  attack  of  cerebral  hemorrliage.  In 
Clover,  C.  &  Co.  v.  Hughes  [1910]  A.  C.  242, 
3  B.  W.  C.  C.  275,  79  L.  J.  K.  B.  N.  S.  470, 
26  Times  L.  R.  359,  [1910]  W.  N.  73,  102 
L.  T.  N.  S.  340,  a  workman  suffering  from 
aneurism  of  the  aorta  was  doing  his  work 
in  the  ordinary  way  by  tightening  a  nut 
with  a  spanner.  This  ordinary  strain  caused 
a  rupture  of  the  aneurism,  resulting  in 
death.  In  Maskery  v.  Lancashire  Shipping 
Co.  [1914]  W.  C.  k  Ins.  Rep.  290.  7  B. 
VV.  C.  C.  428,  an  engineer,  while  working  in 
the  engine  room  of  a  steamer  in  the  Red 
sea,  sustained  a  heat  stroke  from  the  ef- 
fects of  which  he  died.  In  Aitken  v.  Fin- 
layson,  B.  &  Co.  [1914]  W.  C.  &  Ins.  Rep. 
398,  [1914]  S.  C.  770,  a  workman  running 
to  the  scene  of  an  accident,  and  thence  to 
telephone  for  a  doctor,  by  his  exertion 
brought  on  a  fit  of  apoplexy. 

It  will  readily  be  observed  that  in  each  of 
the  last  six  cases  the  death  or  injury  was 
brought  about  by  influences  directly  pro- 
ceeding from  the  employment;  as,  for  in- 
stance, where  a  man  suffered  a  stroke  from 
the  heat  of  a  furnace  about  which  and  in 
connection  with  which  he  was  employed. 
All  these  last-mentioned  cases  are  decidedly 
different  from  the  case  at  bar,  where  there 
is  no  proof  whatsoever  that  the  impaired 
physical  condition  of  the  petitioner  was  due 
to  or  was  even  aroused  by  his  employment. 

In  the  case  of  The  Swansea  Vale  v.  Rice, 
[1912]  A.  C.  238,  4  B.  W.  C.  C.  298,  27 
Times  L.  R.  440,  104  L.  T.  N.  S.  658,  81  L. 
J.  K.  B.  N.  S.  672,  12  Asp.  Mar.  L.  Cas.  47, 
55  Sol.  Jo.  497,  [1912]  W.  C.  Rep.  242,  the 
chief  officer  of  a  steam  vessel  fell  overboard 
during  his  duty  on  deck.  Some  two  or  three 
hours  prior  to  the  accident,  he  had  gone 
below,  complaining  of  headache  and  giddi- 
ness, had  taken  a  dose  of  castor  oil  and  re- 
turned to  his  duty  on  deck.  Tliere  was, 
however,  no  testimony  nor  any  other  cir- 
cumstances from  which  it  might  be  inferred 
that  the  officer  was  suffering  from  giddiness 
at  the  time  of  the  accident,  and  that  case 
is  therefore  materially  unlike  the  one  which 
I  am  considering  here. 

The  case  of  Driscoll  v.  Cushman  &  Co., 
Mass.  W.  C.  C.  June  30,  1913,  pp.  125,  130, 
which  follows  to  some  extent  the  case  of 
Wicks  V.  Dowell  k  Co.  supra,  also 'differs 
from  it  in  some  respects.  The  Board  of 
Arbitration  there  held  that  the  employed 
was  exposed  to  a  substantially  increased 
risk  owing  to  the  position  in  which  he  had 
to  work, — meaning  that,  as  a  driver  of  an 
express  wagon,  he  occupied  a  more  elevated 
position  than  he  would  have  occupied  in 
some  other  employment. 

It  is  evident  that  the  more  elevated  the 
position  of  the  workman,  the  more  likely  he 
L.R.A.1916D. 


is  to  be  injured  in  case  he  falls,  but  that 
does  not  affect  the  principle.  The  same 
principle  should  govern  whether  the  person 
I  suffering  the  accident  stands  in  one  place  or 
I  another  so  far  as  the  determination  of  the 
proximate  cause  of  the  accident  is  con- 
cerned. The  degree  to  which  he  may  be 
injured  in  one  place,  as  compared  with  the 
possible  extent  of  his  injuries  in  another, 
does  not  in  any  way  assist  in  the  determi- 
nation as  to  what  was  the  proximate  cause 
of  the  accident,  or  whether  the  accident 
arose  out  of  tiie  employment.  All  that 
arises  out  of  the  employment  is  that  the 
consequences  of  the  fall  are  more  serious, 
but  the  fall  itself  does  not  arise  out  of  it. 
It  is  wrong  to  disassociate  the  petitioner's 
dizziness  or  unconsciousness,  and  to  say 
that  though  the  one  was  not  an  accident, 
the  other  was. 

This  leads  to  the  discussion  of  the  case 
of  Wicks  v.  Dowell  &.  Co.  supra,  which,  as 
before  stated,  cannot  be  distinguished  from 
the  case  at  bar.  In  that  case  a  workman, 
employed  in  unloading  coal  from  a  ship, 
was  standing  in  the  course  of  his  duty  by 
an  open  hatchway  through  which  the  coal 
was  being  drawn  up  from  the  hold.  He 
was  seized  with  an  epileptic  fit  and  fell 
into  the  hold  and  was  seriously  injured. 
The  court  held  that  the  proximate  cause 
of  the  accident  was  to  be  found  in  the 
close  proximity  of  the  workman  to  the 
hatchway,  and  that  the  accident  therefore 
arose  out  of  his  employment.  As  we  have 
seen  from  the  authorities  cited,  the  proxi- 
mate cause  is  that  cause  without  which 
the  accident  wauld  not  have  happened.  The 
proximate  cause  ie  that  cause  which, 
through  a  natural  sequence  of  events,  re- 
sults in  the  injury.  There  was  no  claim 
in  that  case  that  the  epileptic  attack  was 
brought  about  or  induced  by  the  employ- 
ment. But  it  was  nevertheless  the  proxi- 
mate cause  of  the  accident  because  without 
it  the  accident  would  not  have  happened. 
It  was  the  one  thing  operating^  through  a 
natural  sequence  of  events  that  led  to  the 
injury.  Between  such  proximate  cause  and 
the  employment  there  was  absolutely  no 
relation  whatsoever,  and  it  seems  to  me 
that  to  follow  that  case  is  to  adopt  and 
perpetuate  a  patent  absurdity. 

The  case  of  Wicks  v.  Dowell  &  Co.  supra, 
decided  in  1905,  has  not  always  been  fol- 
lowed by  later  decisions  of  the  English 
courts.  Thus,  in  the  case  of  Butler  v.  Bur- 
ton-on-Trent  Union,  5  B.  W.  C.  C.  355,  and 
[1912]  W.  C.  Rep.  222,  decided  by  the  court 
of  appeals  in  1912,  it  appeared  a  work- 
house master,  while  on  duty  in  the  even- 
ing, was  sitting  smoking  at  the  top  of  a 
flight  of  steps.  He  was  suffering  from 
tuberculosis,  and  while  seized  by  a  fit  of 
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coughing  became  dizzy  and  fell  down  the 
steps,  from  which  fall  he  suetained  injuries. 
The  court  said: 

"It  has  been  decided  that  an  accident 
'aribing  out  of  means  some  risk  reasonably 
incidental  to  the  employment;  that  the  man 
is  more  exposed  to  the  particular  risk  than 
other  persons  of  the  community.  .  .  . 
There  is  nothing  peculiar  in  the  employ- 
ment which  renders  the  risk  greater  than 
that  to  which  ordinary  persons  are  ex- 
posed." "The  place  was  not  a  dangerous 
place;  the  man  was  neither  more  nor  less 
liable  to  fall  because  he  was  a  workhouse 
master.  These  considerations  are  sufficient. 
The  accident  did  not  arise  out  of  the  em- 
ployment in  the  sense  that  it  was  due  to 
the  nature  of  the  employment  or  to  any- 
thing to  which  the  employment  required 
him  to  expose  himself."  [6  B.  W.  C.  C. 
355.] 

"The  provision  that  the  accident  must  be 
an  accident  arising  out  of  the  employment' 
has  the  meaning  that  the  accident  must 
arise  out  of  some  risk  reasonably  incidental 
to  the  employment,  in  the  sense  that  the 
man  who  meets  with  the  accident  must  have 
been  exposed  in  the  course  of  hie  employ- 
ment to  some  risk  additional  to  those  of 
other  members  of  the  public.  Counsel  for 
the  respondent  admitted  that  the  accident 
in  this  case  might  just  as  well  have  hap- 
p:-ncd  when  the  deceased  was  sitting  in  his 
office  at  his  desk;  and  applying  the  test  I 
have  stated  it  is  clear  that  the  accident  in 
no  sense  arose  ont  of  the  employment.  There 
wag  nothing  peculiar  to  his  employment 
which  rendered  the  risk  of  this  accident 
happening  greata  than  it  would  have  been 
otherwise.  It  is  not  as  if  he  was  engaged 
IB  any  task  which  was  likely  to  render  his 
coughing  more  dangerous  or  more  frequent. 
In  these  circumstances  I  think  the  accident 
tras  brought  on  by  the  tul>ercular  nodule 
which  caused  the  flt  of  coughing.  The 
coughing  in  its  turn  produced  giddiness, 
and,  owing  to  the  giddiness,  the  man  fell. 
I  think  we  should  be  ext«iding  the  prin- 
ciples of  the  act  beyond  reason,  principle, 
or  authority  if  we  were  to  hold  here  that 
the  accident  arose  out  of  the  employment." 
£1912]  W.  C.  Rep.  222. 

While  the  workhouse  master  was  not 
compelled  to  sit  at  the  head  of  the  stairs, 
still  he  was  acting  in  the  course  of  his 
employment,  and  his  presence  at  that  par- 
ticular place  was  as  much  in  the  perform- 
ance of  his  duty  as  would  have  been  the 
case  had  he  been  in  another  part  of  the 
building.  It  is  impossible  to  reconcile  these 
two  cases,  or  to  arrive  at  any  other  con- 
clusion than  that  the  court  in  the  latter 
case  has  absolutely  rejected  the  view  taken 
in  Wicks  v.  Dowell  &  Co. 
L.R.A.1916D. 


The  case  of  Nash  v.  The  Rangatira  [1914] 
3  K.  B.  978,  [1914]  W.  0.  &  Ins.  Rep.  490, 
was,  as  the  reference  indicates,  decided  in 
1914,  and  was  an  appeal  from  an  award 
under  the  workmen's  compensation  act 
made  in  favor  of  the  dependents  of  one 
Nash.  Nash  was  employed  as  a  seaman  on 
the  steamship  Rangatira,  which,  at  the  time 
of  the  accident,  was  moored  to  a  pier.  Late 
one  night,  Nash,  who  had  been  ashore,  re- 
turned to  the  ship  apparently  intoxicated. 
He  walked  onto  the  gangplank  for  the  pur- 
pose of  boarding  the  ship,  lost  his  balance, 
fell  off,  and  was  killed.  The  trial  judge 
found  that  the  primary  cause  of  the  acci- 
dent was  the  man's  intoxicated  condition, 
bat  that  the  accident  would  not  have  hap- 
pened had  he  not  been  at  the  time  mount- 
ing the  gangplank,  an  incident  in  the  per- 
formance of  his  duty  in  returning  to  the 
ship.  Hence  he  was  nnder  a  special  risk, 
and  compensation  was  awarded.  This  case 
was  decided  on  the  question  as  to  whether 
the  accident  arose  out  of  the  employment, 
and  the  court  said:  "In  one  sense,  when- 
ever there  is  an  accident  to  a  drunken  man 
whilst  he  is  in  the  ambit  of  his  employ- 
ment it  may  be  said  that  the  accident 
arose  out  of  the  employment,  because,  but 
for  his  being  in  the  place  where  the  acci- 
dent occurred,  the  man's  drunken  condi- 
tion might  have  been  immaterial.  Take, 
for  instance,  the  case  where  a  man's  work 
causes  him  to  be  close  to  machinery  in. mo- 
tion, or  in  any  other  dangerous  place;  it 
may  be  said  that  his  employment  took  him 
there,  and  that  if  he  had  been  at  hom« 
drunk  he  wouldr  if  he  had  fallen,  have  been 
able  to  lie  on  the  floor  till  he  was  sober. 
In  this  way  it  may  be  said  that  this  was  an 
additional  risk;  but  in  my  opinion  the 
accident  does  not  arise  out  of  the  employ- 
ment in  such  circumstances.  It  is  not  suf- 
ficient that  a  drunken  man  should  meet 
with  an  accident  in  the  ambit  of  his  em- 
ployment. In  the  present  case  the  accident 
did  not  arise  out  of  the  deceatied  man's 
employment." 

If  it  is  sought  to  distinguish  the  above 
case  from  the  one  before  us  on  the  gronnd 
that  a  man  intoxicated  is  in  no  condition  to 
perform  the  duties  for  which  he  was  em- 
ployed, and  hence  technically  he  is  doing 
nothing  in  the  performance  of  his  employ- 
ment, it  may  be  said  tliat  the  same  is  true 
of  an  individual  who  becomes  unconscious 
through  disease.  So  far  as  the  employment 
is  concerned,  drunkenness  and  Bright's  dis- 
ease, as  causes  of  a  fall,  are  on  the  same 
footing.  The  sailor  was  required  to  mount 
the  gangplank  to  return  to  the  boat,  and 
thus  was  in  the  performance  of  hia  duty. 
His  fall,  however,  was  caused  by  the  drunk- 
enness, which   had   no   relation   to   his   em- 
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ployment.  This  case,  as  well  as  the  fore- 
going case  of  Butler  v.  Burton-on-Trent 
Union,  not  only  fails  to  follow  the  case  of 
Wicks  V.  Dowell  &  Co.,  but  is  distinctly  at 
variance  with  the  principle  and  theory  upon 
which  the  latter  is  based. 

In  the  case  of  Robson  v.  Blakey  [1912] 
W.  C.  Rep.  86,  a  plumber  engaged  in  lay- 
ing pipes  in  a  trench  on  a  hot  day  was 
seized  with  heat  apoplexy.  He  was  re- 
quired to  bend  over  his  work  and  conse- 
quently got  his  back  heated.  The  sheriff 
substitute  found  an  accident  arising  out  of 
the  employment,  and  awarded  compensa- 
tion. This,  however,  was  reversed  on  ap- 
peal, and  it  was  finally  held  that  the  acci- 
dent did  not  arise  out  of  the  employment. 
The  Lord  President  stated  in  the  course  of 
his  opinion:  "I  .  .  .  admit  that  upon 
the  decided  cases  there  has  been  a  fairly 
formidaUe  argument  presented  in  favor  of 
saying  that  this  is  an  accident  arising  out 
of  the  employment." 


Certainly  in  that  case  the  position  of  the 
petitioner  was  much  stronger  than  in  the 
case  of  Wicks  v.  Dowell  &  Co.,  and  much 
stronger  than  that  of  the  petitioner  in  the 
case  at  bar.  The  petitioner  in  Robson  v. 
Blakey,  by  the  nature  of  bis  employment, 
being  obliged  to  work  in  a  trench,  perhaps 
somewhat  shielded  from  the  normal  circula- 
tion of  the  air,  and  in  a  stooping  position, 
exposing  his  back  to  the  direct  rays  of  the 
sun,  might  argue  with  far  more  force  than 
the  petitioner  here  that  his  difficulty  arose 
out  of  his  employment. 

For  these  reasons,  and  upon  the  authori- 
ties cited  and  discussed,  I  am  unable  to 
concur  in  the  conclusions  of  the  majority 
opinion,  which  seem  to  me  to  ignore  the 
long  and  well-establislied  rule  for  deter- 
mining the  proximate  cause  of  an  accident, 
and  to  hold  that  a  petitioner  is  entitled  to 
compensation  where,  as  between  the  proxi- 
mate cause  and  the  employment,  there  is 
no  relation. 


UNITBH)  STATES  SUPREME  COURT. 

SEVEN  CASES,  Etc.,  Eckman  Manufactur- 
ing Company,  Owner,  Plff.  in  Err., 
v. 

UNITED  STATES  OF  AMERICA. 
(Two    cases.) 

(239  U.  S.  510,  60  L.  ed.  — ,  36  Sup.  Ct. 
Rep.  1«0.) 

Commerce  —  dm^  —  false  stfttements 
as  to  curative  effects  —  power  of  Con- 
gress. 

1.  Congress  could  lawfully  make  contra- 
band of  interstate  commerce,  as  misbranded, 
drugs  which  bear  or  contain  in  or  upon 
packages,  or  labels  false  and  fraudulent 
statements  as  to  curative  or  therapeutic 
effect. 

For  other  cases,  see  Commerce,  IV.  m  Dig. 

1-5%  N.  8. 
Druirs '—  misbranding  —  statements  in 

circulars. 

2.  Circulars  contained  in  the  package  are 
comprehended  by  a  statute  declaring  that  a 
drug  shall  be  deemed  to  be  misbranded  if 
its  package  or  label  shall  bear  or  contain 
any  statement,  design,  or  device  regarding 
the  curative  or  therapeutic  effect  of  the 
drug  or  any  of  the  ingredients  or  substances 
contained  therein,  which  is  false  and  fraud- 
ulent. 

For  other  eases,  see  Drugs  and  Druggists, 

in  Dig.  1-52  N.  S. 
Constitutional    law    —   due    process    of 

law  —  Indefiniteness  of  penal  statute. 

3.  There  is   no  such   uncertainty  in   the 


Note. —  As  to  what  constitutes  misbrand- 
ing within   pure  food  and  -drug  laws,   see 
annotation  following  this  case,  post,  169. 
L.U.4.1P16D. 


amendment  of  August  23,  1912,  making  con- 
traband of  interstate  commerce,  as  mis- 
branded, drugs  which  bear  or  contain  in  or 
upon  packages  or  labels  false  and  fraudu- 
lent statements  as  to  curative  or  thera- 
peutic effect,  as  to  render  the  amendatory 
act  repugnant  to  U.  S.  Const.  5th  Amend., 
as  operating  as  a  deprivation  of  liberty 
and  property  without  due  process  of  law, 
or  to  the  6th  Amendment,  as  not  permitting 
the  laying  of  a  definite  charge. 
For  other  oases,  see  Constitutional  Law,  JI. 

h.  8,  in  1-52  N.  8. 
Pleading  —   lll)el    for   misbranding   — 

stntements  of  therapeatk;  effect. 

4.  The  false  and  fraudulent  character  of 
the  statements  and  circulars  contained  in 
each  package  of  a  drug,  viz.,  "Effective  as 
a  preventative  for  pneumonia,"  and,  "We 
know  it  has  cured,'*  and  that  it  "will  cure 
tuberculosis,"  is  sufficiently  shown  in  libels 
for  the  condemnation  of  the  drugs  as  mis- 
branded, in  violation  of  the  food  and  drugs 
act  as  amended  August  28,  1912,  where  it  is 
alleged  that  sueh  statements  were  false  and 
fraudulent,  and,  with  respect  to  tuberculosis, 
that  the  statement  was  that  the  article  "has 
cured"  and  "will  cure,"  whereas  "in  truth 
and  in  fact"'  it  will  "not  cure,"  and  there 
is  no  "medicinal  substance  nor  mixture  of 
substances  known  at  present"  which  can 
be  relied  on  to  effect  a  cure. 
For  other  eases,  see  Pleading,  II.  p,      in 

Dig.  1-52  N.  8. 

(January  10,  1916.) 

TI7RITS  of  Error  to  the  District  Court  of 
<V    the  United  States  for  the  District  of 
Nebraska  to  review  judgments  condemning 
drugs  as  misbranded.     Affirmed. 
i     The  facts  are  stated  in  the  opinion. 
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Messrs.  Daniel  W.  Baker  and  Francis 
D.  Weaver,  for  plaintiff  in  error: 

The  statute  is  a  penal  statute. 

Hipolite  Egg  Co.  y.  United  States,  220 
V.  S.  45-60,  55  L.  ed.  364-369,  31  Sup.  Ct. 
Rep.  364  J  United  States  v.  Johnson,  177 
Fed.  313;  Huntington  v.  Attrill,  146  U.  8. 
6R-,  668,  669,  36  L.  ed.  1123,  1128,  13  Sup. 
Ct.  Rep.  224;  United  States  t.  Chouteau, 
102  U.  S.  603,  26  L.  ed.  246;  Lagler  v.  Bye, 
42  Tnd.  App.  592,  85  N.  E.  36;  Dfversey  v. 
Smith,  103  III.  390,  42  Am.  Rep.  14;  Boyd 
r.  United  States,  116  U.  S.  816,  29  L.  ed. 
746,  6  Sup.  Ct.  Rep.  524;  Coffev  v.  United 
States,  116  U.  S.  438,  29  U  ed.  684,  8  Sup. 
Ct.  Rep.  437;  Lees  v.  United  States,  150 
U.  S.  476,  37  L.  ed.  1150,  14  Sup.  Ct.  Rep. 
163:  Hepner  v.  United  States,  213  U.  S. 
Ill,    53   L.  ed.  723,  27  L.R.A.(N.S.)    739, 

23  Sup.  Ct.  Rep.  474,  16  Ann.  Cas.  960; 
United  States  t.  Harris,  177  U.  S.  30S,  44 
L.  ed.  780,  20  Sup.  Ct.  Rep.  609;  United 
States  V.  Lacher,  134  U.  S.  629,  33  L.  ed. 
1083,  10  Sup.  Ct.  Rep.  625;  Northern  Se- 
curities Co.  y.  United  States,  193  U.  8.  358, 
48  t.  ed.  709,  24  Sup.  Ct.  Rep.  436. 

The  act  is  unconstitutional. 

Keller  v.  United  States,  213  U.  S.  138, 
53  L.  ed.  737,  29  Sup.  Ct.  Rep.  470,  16 
Ann.  Cas.  1066;  United  States  v.  Delaware 
ft  H.  Co.  164  Fed.  229;  McDermott  v.  Wis- 
consin, 228  U.  S.  115,  67  L.  ed.  764,  47 
L.R.A.{N.S.)  984,  33  Sup.  Ct.  Rep.  431, 
Ann.  Cas.  1915A,  39;  American  School  v. 
McAnnulty,  187  U.  S.  94,  47  L.  ed.  90,  23 
Sup.  Ct.  Rep.  33;  Todd  v.  United  States, 
158  U.  8.  282,  39  L.  ed.  982,  15  Sup.  Ct. 
Rep.  889;  United  States  v.  Lacher,  134  U. 
S.  628,  33  L.  ed.  1083,  10  Sup.  Ct.  Rep.  625; 
I'nited  States  t.  Grimaud,  170  Fed,  210; 
State  V.  Mann,  2  Or.  241;  Brown  v.  State, 
137  Wis.  543,  119  N.  W.  338;  United  States 
V.  Capital  Traction  Co.  34  App.  D.  C.  697, 
19  Ann.  Cas.  68. 

No  prosecution  can  be  had  under  this 
statute  unless  the  libel,  information,  or  in- 
dictment speciflcally  and  directly  .pointed 
out  to  the  party  charged  wherein  he  has 
violated  the  law. 

United  States  v.  Simmons,  96  U.  8.  360, 

24  L.  ed.  819;  United  States  y.  Carll,  306 
U.  8.  611,  26  L.  ed.  1135,  4  Am.  Crim.  Rep. 
246;  United  States  v.  Hess,  124  U.  8.  483, 
31  L.  ed.  516,  8  Sup.  Ct.  Rep.  571;  Petti- 
bone  V.  United  States,  148  U.  S.  202,  37 
L.  ed.  422,  13  Sup.  Ct.  Rep.  542;  Blitz  v. 
United  States,  153  U.  S.  315,  38  L.  ed.  727, 
14  Sup.  Ct.  Rep.  924;  Evans  y.  United 
States,  153  U.  S.  587,  38  L.  ed  831,  14 
Sup.  Ct.  Rep.  934,  9  Am.  Crim.  Rep.  668; 
Ledbetter  y.  United  States,  170  U.  S  610, 
42  L.  ed.  1163,  18  Sup.  Ct.  Rep.  774. 

The  libels  do  not  state,  or  properly  state, 
L.R.A.10ieD. 


any  violation  of  the  pure  food  law  as  amend- 
ed. 

There  is  no  proper  statament  of  the  con- 
tents of  the  circular. 

McClUre  v.  Review  Pub.  Co,  38  Wash. 
160,  80  Pac.  303;  Edgerley  v.  Swain,  82  N. 
H.  481;  Com.  v,  Wright,  1  Cush.  6»;  Schu- 
bert v.  Richter,  92  Wis.  199,  66  N.  W.  107. 

There  is  no  statement,  nor  is  it  contended, 
that  the  alleged  statements  mentioned  in 
the  libels  anywhere  appear  on  the  original 
packages,  or  on  the  bottles  themselves. 

United  States  v.  Johnson,  221  U,  6,  488, 
55  L.  ed.  823,  31  Sup.  Ct.  Rep.  627 ;  United 
States  V.  American  Druggists'  Syndieata, 
186  Fed.  887 ;  -McDermott  v.  Wisconsin,  228 
U.  8.  116,  67  L.  ed,  754,  47  L.R.A.(N.S.) 
984,  33  Sup.  Ct.  Rep.  431. 
'  There  is  no  statement  that  the  statements 
alleged  to  be  in  the  circular  are  false. 

Hatcher  v.  Dunn,  102  Iowa,  411,  36  L.R.A. 
689,  71  N.  W.  343;  Rattarman  y.  Ingalls, 
48  Ohio  St.  468,  28  N.  E.  168',  State  y. 
Brady,  100  Iowa,  191,  36  L.R.A,  603,  62 
Am.  &t.  Rep.  660,  69  N.  W.  290;  United 
States  y.  Johnson,  supr*. 

Not  only  is  there  no  statement  of  facto 
anywhere  in  the  libels  showing  that  the  al- 
leged statements  contained  in  said  circulars 
are  fraudulent,  but  the  statements  in  the 
libels  negative  that  fact. 

Miller  V.  Tobin,  9  Sawy.  401,  18  Fed. 
609;  Ball  v.  Lively,  4  Dana,  370;  Hagerman 
V.  Buchanan,  46  N.  J.  Eq.  292,  14  Am.  St. 
Rep.  732,  17  Atl.  946;  Byard  y.  Holmes,  84 
N.  J.  L.  296,  6  Mor.  Min.  Rep.  657 ;  People 
y.  Wiman,  85  Hun,  320,  32  N,  Y.  Supp. 
1037;  Re  Reiffeld,  36  Misc.  472,  73  N.  Y. 
Supp.  808;  Phcenix  Ins.  Co.  y.  Moog,  78  Ala. 
284,  66  Am.  Rep.  31;  St.  Louis  &  S.  F.  R. 
Co.  y.  Johnson,  138  U.  8.  666-678,  33  I* 
ed.  683-687,  10  Sup.  Ct.  Rep.  390;  Fogg  v. 
Blair,  139  U.  8.  118-127,  35  L.  ed.  104-107, 
11  Sup.  Ct.  Rep.  476;  Fox  y.  Hale  ft  N. 
Silver  Min.  Co.  6  Cal.  Unrep.  980,  63  Pac. 
32;  Tolbert  v.  Caledonian  N.  Ins.  Co.  101  Oa, 
746,  28  S.  E.  991;  Anderson  Transfer  Co.  v. 
Fuller,  73  111.  App.  52;  Ward  v.  Luneen, 
26  111.  App.  160;  Kerr  v.  Steman,  72  Iowa, 
241,  33  N.  W.  654;  Cohn  v.  Goldman,  76 
N.  Y.  284;  16  Cyc.  231;  Cosgrove  v.  Fisk, 
90  Cal.  76,  27  Pac.  56;  New  Bank  v.  Kleiner, 
112  Wis.  287,  87  N.  W.  1090;  Cade  v.  Head 
Camp,  P.  J.  W.  W.  27  Wash.  218,  67  Pac. 
603;  Crowley  y.  Hicks,  98  Wis.  666,  74  N. 
W,  348;  Evans  v.  United  States,  153  U.  S. 
684,  38  L.  ed.  830,  14  Sup.  Ct.  Rep.  934,  9 
Am.  Crim.  Rep.  668;  United  States  v. 
Louisville  ft  N.  R.  Go.  165  Fed.  936;  United 
States  v.  Post,  113  Fed.  864;  United  States 
v.  68  Cases  of  Syrup,  172  Fed.  782;  United 
States  v.  650  Cases  of  Tomato  Catsup,  166 
Fed.   773;   Nave-McCord  Mercantile  Co.  y. 
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United  Stetes,  104  C.  C.  A.  486,  182  Fed. 
46. 

Mr.  E.  Marvin  Tnderwood,  Assistant 
Attorney  General,  for  the  United  States: 

The  amendment  applies  to  statements  in 
a  circular  contained  within  the  original  un- 
broken ^package. 

United  States  v.  Johnson,  221  U.  S.  488, 
56  L.  ed.  823,  31  Sup.  Ct.  Rep.  627;  Church 
of  the  Holy  Trinity  v.  United  States,  143 
V.  S.  457,  463,  36  L.  ed.  226,  229,  12  Sup. 
Ct.  Rep.  511;  Lalce  County  v.  Rollins,  130 
U.  S.  662,  670,  32  L.  ed.  1060,  1063,  9  Sup. 
Ct.  Rep.  651;  United  States  v.  Lexington 
Mill  &.  Elevator  Co.  232  U.  S.  399,  409,  58 
L.  ed.  658,  661,  L.R.A.1015B,  774,  34  Sup. 
Ct.  Rep.  337;  United  States  t.  Antilcamnia 
Chemical  Co.  231  U.  8.  654,  667,  58  L.  ed. 
419,  425,  34  Sup.  Ct.  Rep.  222,  Ann.  Cas. 
191 5A,  49;  United  States  v.  Goldenberg,  168 
U.  S.  95,  102,  42  L.  ed.  394,  398,  18  Sup. 
Ct.  Rep.  3;  New  Lamp  Chimney  Co.  t. 
Ansonia  Brass  Sc  Copper  Co.  91  U.  S.  656. 
663,  23  L.  ed.  336,  339;  Johnson  v.  South- 
ern P.  Co.  196  U.  S.  1,  18,  49  L.  ed.  363, 
369,  25  Sup.  Ct.  Rep.  158,  17  Am.  Neg. 
Rep.  412;  United  States  v.  Winn,  3  Sumn. 
209,  Fed.  Cas.  No.  16,740;  Postmaster  Gen- 
eral V.  Early,  12  Wheat.  136,  148,  6  L.  ed. 
677,  582;  Murphy  v.  Utter,  186  U.  S.  95, 
111,  46  L.  ed.  1070,  1078,, 22  Sup.  Ct.  Rep. 
776;  Piatt  v.  Union  P.  R.  Co.  99  U.  S.  48, 
68,  25  L.  ed.  424,  427. 

It  is  a  constitutional  regulation  of  in- 
terstate commerce. 

Davis  V.  Mills,  194  U.  S.  451,  456.  48  L. 
ed.  1067,  1071,  24  Sup.  Ct.  Rep.  692;  Gib- 
bons V.  Ogden,  9  Wheat.  1,  196,  6  L.  ed. 
23,  70;  Lottery  Case  (Champion  t.  Ames) 
188  U.  S.  321.  347,  47  L.  ed.  492,  497,  23 
Sup.  Ct.  Rep.  321,  13  Am.  Crim.  Rep.  561; 
Hoke  V.  United  States,  227  U.  8.  308,  323. 
67  L.  ed.  523,  527,  43  L.R.A.(N.S.)  906, 
33  Sup.  Ct.  Rep.  281,  Ann.  Cas.  191 3E,  905; 
Hipolite  Egg  Co.  v.  United  States,  220  U. 
S.  45,  55  U  ed.  864,  31  Sup.  Ct.  Rep.  364; 
Flint  V.  Stone  Tracy  Co.  220  U.  S.  107, 
176,  .55  L.  ed.  389,  423,  31  Sup.  Ct.  Rep. 
342,  Ann.  Cas.  1912B,  1312;  Legal  Tender 
Cases,  12  Wall.  457,  20  L.  ed.  287:  United 
States  T.  Patten,  226  U.  S.  525,  57  L.  ed. 
333,  44  L.R.A.(N.S.)  325,  33  Sup.  Ct.  Rep. 
141 ;  I^ewe  v  Lawlor,  208  U.  S.  274,  52  L. 
ed.  488.  28  Sup.  Ct.  Rep.  301,  13  Ann.  Cas. 
815;  Gloucester  Ferry  Co.  v.  Pennsylvania, 
114  U.  S.  196,  215,  29  L.  ed.  158,  166,  1 
Inters.  Com.  Rep.  382,  5  Sup.  Ct.  Rep.  826; 
Cooley,  Const.  Lim.  7th  ed.  8.56. 

It  is  not  a  regulation  of  matters  of  opin- 
ion. 

Southern  Development  Co.  v.  Silva,  125 
V.  8.  247,  250,  31  L.  ed.  678,  680,  8  Sup. 
Ct.  Rep.  881,  15  Mor.  Min.  Rep.  435;  Cli- 
quot's  Champagne,  3  Wall.  114,  18  L.  ed. 
L.R.A.1916D. 


116;  Stebbins  v.  Eddy,  4  Mason,  414,  Fed. 
Cas.  No.  13,342;  McDonald  v.  Smith,  139 
Mich.  211.  102  N.  W.  668;  Com.  v.  Pierce, 
138  Mass.  165,  52  Am.  Rep.  264;  Smith  v. 
Land  4  House  Property  Corp.  L.  R.  28  Ch. 
Div.  7,  51  L.  T.  N.  S.  718,  49  J.  P.  182; 
Hedin  v.  Minneapolis  Medical  &,  S.  Institute, 
62  Minn.  146,  35  L.R.A.  417,  54  Am.  St. 
Rep.  628,  64  N.  W.  158;  State  v.  Jules,  86 
Md.  306,  36  Atl.  1027;  Reg.  v.  Giles,  10 
Cox,  C.  C.  44,  Leigh  &  C.  C.  C.  502,  34  L. 
J.  Mag.  Cas.  N.  S.  50,  11  Jur.  N.  S.  119,  11 
L.  T.  N.  S.  643,  13  Week.  Rep.  327;  Clerk 
&  L.  Torts,  6th  ed.  p.  569;  1  Street,  Founda- 
tions of  Legal  Liability,  p.  396;  Foster  v. 
Swasey,  2  Woodb.  &  M.  217,  Fed.  Cas.  No. 
4,984;  Reg.  v.  Bunce,  1  Fost.  &  F.  623; 
Murray  v.  Tolman,  162  111.  417,  44  N.  E. 
748;  Scott  V.  Burnight,  131  Iowa,  607,  107 
N.  W.  422;  Culley  v.  Jones,  164  Ind.  168, 
73  N.  E.  04;  Simar  v.  Canaday,  53  N.  Y.  298, 
13  Am.  Rep.  523;  Hickey  v.  Morrell,  102  N. 
Y.  454,  65  Am.  Rep.  824,  7  N.  E.  321 ;  French 
V.  Ryan,  104  Mich.  625,  62  N.  W.  1016; 
Montgomery  Southern  R.  Co.  v.  Matthews, 
77  Ala.  357,  64  Am.  Rep.  60;  Eibel  v.  Von 
Fell,  55  N.  J.  Eq.  670,  38  Atl.  201 ;  Birdsey 
v.  Butterfleld,  34  Wis.  52;  Darling  v. 
Stuart,  63  Vt.  570,  22  Atl.  634;  Cruess  v. 
Fessler,  39  Cal.  336;  Smith  v.  Griswold,  6 
Or.  440;  Kohler  Mfg.  Co.  v.  Bceshore,  8 
C.  C.  A.  215,  17  U.  S.  App.  352,  59  Fed. 
572 ;  Missouri  Drug  Co.  v.  Wyman,  129  Fed. 
628;  Walters  v.  Rock,  18  N.' D.  45,  115  N. 
W.  511;  Ayres  v.  French,  41  Conn.  142; 
Pom.  Eq.  Jur.  §  878;  State  ex  rel.  Feller 
v.  State  Medical  Examiners,  34  Minn.  391, 
26  N.  W.  125:  Durland  v.  United  States, 
161  U.  8.  306,  313,  40  L.  ed.  709,  711,  16 
Sup.  Ct.  Rep.  508;  Evans  v.  United  States, 
163  U.  8.  584,  592,  38  L.  ed.  830,  833,  14 
Sup.  Ct.  Rep.  934,  9  Am.  Crim.  Rep.  668; 
Public  Clearing  House  v.  Coyne,  194  U.  S. 
497,  516,  48  L.  ed.  1092,  1101,  24  Sup.  Ct. 
Rep.  7*9;  Bowen  v.  State,  9  Baxt.  45,  40 
Am.  Rep.  71;  American  School  v.  McAnnuI- 
ty,  187  U.  S.  94,  47  L.  ed.  00,  23  Sup.  Ct. 
Rep.  33 ;  United  States  t.  American  Labora- 
tories, 222  Fed.  104. 

The  act  is  not  violative. of  the  5th  or  6th 
Amendment. 

Hoke  V.  United  States,  227  U.  S.  308,  323, 
57  L.  ed.  523,  527,  43  L.R.A.(N.S.)  906,  33 
Sup.  Ct.  Rep.  281,  Ann.  Cas.  1913E,  90S; 
United  States  v.  Zuoker,  161  U.  S.  475,  481, 
40  L.  ed.  777,  770,  16  Sup.  Ct.  Rep.  641; 
Counselman  v.  Hitchcock,  142  U.  S.  647, 
563,  35  L.  ed.  1110,  1114,  3  Inters.  Com. 
Rep.  816,  12  Sup.  Ct.  Rep.  195;  United 
States  V.  Smith,  6  Wheat.  153,  159,  360, 
5  L.  ed.  57-59;  United  States  v.  Kelly,  11 
Wheat.  417,  6  L.  ed.  508;  Baker  v.  State, 
12  Ohio  St.  214:  Com.  v.  Exler,  243  Pa 
155,  80  Atl.  968;   State  v.  Camley,  67  Vt. 
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323,  31  Atl.  840;  Nash  v.  United  States,  229 
v.  S.  373,  377,  57  L.  ed.  1232,  1235,  33 
Sup.  Ct.  Kep.  780;  International  Harvester 
Co.  V.  Kentucky,  234  U.  S.  216,  223,  58 
L  ed.  1284,  1288,  34  Sup.  Ct.  Rep.  853. 

The  allegations  of  the  libel  were  sufficient. 

United  States  v.  Simmons,  90  U.  S.  360, 
362,  24  L.  ed.  819,  820;  Fogg  v.  Blair,  139 
U.  S.  118,  127,  35  L.  ed.  104,  107,  11  Sup. 
Ct.  Rep.  476;  Lehigh  Zinc  Sc  I.  Co.  v.  Bam- 
ford,  150  U.  S.  605,  673,  37  L.  ed.  1215, 
1217,  14  Sup.  Ct.  Rep.  219;  Wecker  v.  Na- 
tional Enameling  Co.  204  U.  S.  176,  185,  51 
L.  ed.  430,  435,  27  Sup.  Ct.  Rep.  184,  9  Ann. 
Cas.  737;  Evans  v.  United  States,  153 
U.  S.  584,  593,  38  L.  ed.  830,  833,  14 
Sup.  Ct.  Rep.  934,  9  Am.  Crim.  Rep.  668: 
Morrow  v.  Bonebrake,  84  Kan.  724,  34 
L.R.A.(N.S.)  1147,  115  Pac.  585;  Garvin 
T.  Ifarrcll,  27  Okla.  373,  35  L.RA.(N.S.) 
862,  113  Pac.  186,  Ann.  Cas.  1912B,  744. 

Mr.  Justice  Hngbes  delivered  the  opin- 
ion of  the  court: 

Libels  were  filed  by  the  United  States,  in 
December,  1912,  to  condemn  certain  articles 
of  drugs  (known  as  "Eekman's  Alterative") 
as  misbranded  in  violation  of  §  8  of  the 
,  food  and  drugs  act.  The  articles  had  been 
j  shipped  in  interstate  commerce,  from  Chi- 
cago to  Omaha,  and  remained  at  the  latter 
place  unsold  and  in  the  unbroken  original 
packages.  The  two  cases  present  the  same 
questions,  the  libels  being  identical  save 
with  respect  to  quantities  and  the  persons 
in  possession.  In  each  case  demurrers  were 
Sled  by  the  shipper,  the  Eckman  Manufac- 
turing Company,  which  challenged  both  the 
sufliciency  of  the  libels  under  the  applicable 
provision  of  the  statute  and  the  constitu- 
tionality of  that  provision.  The  demurrers 
were  overruled,  and,  the  Eckman  Company 
having  elected  to  stand  on  the  demurrers, 
judiinients  of  condemnation  were  entered. 

Section  8  of  the  food  and  drugs  act,  as 
amended  by  the  act  of  August  23,  1912, 
chap.  352,  37  Stat,  at  L.  416,  Comp.  Stat. 
1913,  §  8724,  provides,  with  respect  to  the 
misbranding  of  drugs,  as  follows: 

"Section  8.  That  the  term  'misbranded,' 
as  used  herein,  shall  apply  to  all  drugs  or 
articles  of  food  or  articles  which  enter  into 
the  composition  of  food,  the  package  or  label 
of  which  shall  bear  any  statement,  design, 
or  device  regarding  such  article,  or  the  in- 
gredients or  substances  contained  therein 
which  shall  be  false  or  misleading  in  any 
particular,  and  to  any  food  or  drug  product 
which  is  falsely  branded  as  to  the  state, 
territory,  or  country  in  which  it  is  manu- 
factured or  produced. 

"That  for  the  purposes  of  this  act  an 
article  shall  also  be  deemed  to  be  mis- 
branded.   In  case  of  drugs: 


LR.A.1916D. 


"Third.  If  its  package  or  label  shall  bear 
or  contain  any  statement,  design,  or  device 
regarding  the  curative  or  therapeutic  effect 
of  such  article  or  any  of  the  ingredients 
or  substances  contained  therein,  which  is 
false  and  fraudulent." 

The  amendment  of  1912  consisted  in  the 
addition  of  paragraph  "Third,"  which  is  the 
provision  here  involved. 

It  is  alleged  in  each  libel  that  every  one 
of  the  cases  of  drugs  sought  to  be  con- 
demned contained  twelve  bottles,  each  of 
which  was  labeled  as  follows: 

"Eekman's  Alterative, — contains  twelve 
per  cent  of  alcohol  by  weight,  or  fourteen 
per  cent  by  volume — used  as  a  solvent.  For 
all  throat  and  lung  diseases  including  Bron- 
chitis, Bronchial  Catarrh,  Asthma,  Hay 
Fever,  Coughs  and  Colds,  and  Catarrh  of 
the  Stomach  and  Bowels,  and  Tuberculosis 
(Consumption).  .  .  .  Two  dollars  a  bot-' 
tie.  Prepared  only  by  Eckman  Mfg.  Co. 
Laboratory  Philadelphia,  Penna.,  U.  S.  A." 

And  in  every  package  containing  one  of 
the  bottles,  there  was  contained  a  circular 
with  this  statement: 

"EflTective  as  a  preventative  for  Pneu- 
monia." "We  know  it  has  cured  and  that 
it  has  and  will  cure  Tuberculosis." 

The  libel  charges  that  the  statement  "ef- 
fective as  a  preventative  for  pneumonia" 
is  "false,  fraudulent,  and  misleading  in  this, 
to  wit,  that  it  conveys  the  impression  to 
purchasers  that  said  article  of  drugs  can 
be  used  as  an  effective  preventative  for 
pneumonia,  whereas,  in  truth  and  in  fact, 
said  article  of  drugs  could  not  be  so  used;" 
and  that  the  statement,  "we  know  it  has 
cured"  and  that  it  "will  cure  tuberculosis" 
is  "false,  fraudulent,  and  misleading  in  this, 
to  wit,  that  it  conveys  the  impression  to 
purchasers  that  said  article  of  drugs  will 
cure  tuberculosis,  or  consumption,  whereas, 
in  truth  and  in  fact,  said  article  of  drugs 
would  not  cure  tuberculosis,  or  consump- 
tion, there  being  no  medicinal  substance  nor 
mixture  of  substances  known  at  present 
which  can  be  relied  upon  for  the  effective 
treatment  or  cure  of  tuberculosis,  or  con- 
sumption." 

The  principal  question  presented  on  this 
writ  of  error  is  with  respect  to  the  validity 
of  the  amendment  of  1912. 

So  far  as  it  is  objected  that  this  measure, 
though  relating  to  articles  transported  in 
interstate  commerce,  is  an  encroachment 
upon  the  reserved  powers  of  the  states,  the 
objection  is  not  to  be  distinguished  in  sub- 
stance from  that  which  was  overruled  in 
sustaining  the  white  slave  act,  36  Stat,  at 
L.  825,  chap.  395,  Comp.  Stat.  1913,  §  8812. 
Hoke  V.  United  States,  227  U.  S.  308,  57 
L.  ed.  523,  43  L.R.A.(N.S.)  906,  33  Sup. 
Ct.  Rep.  281,  Ann.  Cas.  1913E,  905.    There, 
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after  stating  that  'if  tlie  facility  of  inter- 
state transportation"  can  be  denied  in  the 
case  of  lotteries,  obscene  literature,  dis- 
eased cattle  and  persons,  and  impure  food 
and  drugs,  the  like  facility  could  be  taken 
away  from  "the  systematic  enticement  of 
and  the  enslavement  in  prostitution  and  de- 
bauchery of  women,"  the  court  concluded 
with  the  reassertion  of  the  simple  principle 
i;hat  Congress  is  not  to  be  denied  the  exer- 
•-■ise  of  its  constitutional  authority  over 
tnterstate  commerce,  and  its  power  to  adopt 
Qot  only  means  necessary  but  convenient  to 
its  exercise,  because  these  means  may  have 
the  quality  of  police  regulations.  Id.  pp. 
322,  323.  See  Gloucester  Ferry  Co.  v.  Penn- 
sylvania, 114  U.  S.  196,  215,  29  L.  ed.  168, 
166,  1  Inters.  Com.  Rep.  382,  6  Sup.  Ct. 
Rep.  826;  Hipolite  Egg  Co.  v.  United  States, 
220  U.  S.  45,  57,  55  L.  ed.  364,  368,  31  Sup. 
Ct.  Rep.  364;  Lottery  Case  (Champion  v. 
Ames)  188  U.  S.  321,  47  L.  ed.  492,  23 
Sup.  Ct.  Rep.  321,  13  Am.  Crim.  Rep.  561. 

It  is  urged  that  the  amendment  of  1912 
does  not  embrace  circulars  contained  in  the 
package,  but  only  applies  to  those  state- 
ments which  appear  on  the  package  or  on 
the  bottles  themselves;  that  is,  it  is  said 
that  the  word  "contain"  in  the  amendment 
must  have  the  same  meaning  in  the  case  of 
both  "package"  and  "label."  Reference  is 
made  to  the  original  provision  in  the  first 
sentence  of  §  8  with  respect  to  the  state- 
ments, etc.,  which  the  package  or  label 
shall  "bear."  And  it  is  insisted  that  if  the 
amendment  of  1912  covers  statements  in 
circulars  which  are  contained  in  the  pack- 
age, it  is  unconstitutional.  Such  state- 
ments, it  is  said,  are  not  so  related  to  the 
commodity  as  to  form  part  of  the  commerce 
which  is  within  the  regulating  power  of 
Congress. 

But  it  appears  from  the  legislative  his- 
tory of  the  act  that  the  word  "contain" 
was  inserted  in  the  amendment  to  hit  pre- 
cisely the  case  of  circulars  or  printed  mat- 
ter placed  inside  the  package,  and  we  think 
that  is  the  fair  import  of  the  provision. 
Cong.  Rec.  62d  Cong.  2d  Sess.  vol.  48,  pt. 
11,  page  11,322.  And  the  power  of  Congress 
manifestly  does  not  depend  upon  the  mere 
location  of  the  statement  accompanying  the 
article,  that  is,  upon  the  question  whether 
the  statement  is  on  or  in  the  package  which 
is  transported  in  interstate  commerce.  The 
further  contention  that  Congress  may  not 
deal  with  the  package  thus  transported  in 
the  sense  of  the  immediate  container  of  the 
article  as  it  is  intended  for  consumption 
is  met  by  McDermott  v.  Wisconsin,  228  U. 
S.  115,  67  L.  ed.  764,  47  L.R.A.(N.S.)  984, 
33  Sup.  Ct.  Rep.  431,  Ann.  Cas.  igi6A,  39. 
There  the  court  said:  "That  the  word 
'package'  or  its  equivalent  expression,  as 
L.R.A.1916D. 


used  by  Congress  in  §§  7  and  8  in  defining 
what  shall  constitute  adulteration  and  wh&t 
shall  constitute  misbranding  within  the 
meaning  of  the  act  [food  and  drugs  act] 
clearly  refers  to  the  immediate  container 
of  the  article  which  is  intended  for  consump- 
tion by  the  public,  there  can  be  no  question. 
.  .  .  Limiting  the  requirements  of  the 
act  as  to  adulteration  and  misbranding 
simply  to  the  outside  wrapping  or  box  con- 
taining the  packages  intended  to  be  pur- 
chased by  the  consumer,  so  that  the  im- 
porter, by  removing  and  destroying  such 
covering,  could  prevent  the  operation  of  the 
law  on  the  imported  article  yet  unsold, 
would  render  the  act  nugatory  and  its  pro- 
visions wholly  inadequate  to  accomplish  the 
purposes  for  which  it  was  passed."  And, 
after  stating  that  the  requirements  of  the 
act,  thus  construed,  were  clearly  within 
the  power  of  Congress  over  the  facilities  of 
interstate  commerce,  the  court  added  that 
the  doctrine  of  original  packages  set  forth 
in  rq>eated  decisions,  which  protected  the 
importer  in  the  right  to  sell  the  imported 
goods,  was  not  "intended  to  limit  the  right 
of  Congress,  now  asserted,  to  keep  the  chan- 
nels of  interstate  commerce  free  from  the 
carriage  of  injurious  or  fraudulently  brand- 
ed articles,  and  to  choose  appropriate  means 
to  that  end."    Id.  pp.  130,  131,  137. 

Referring  to  the  nature  of  the  state- 
ments which  are  within  the  purview  of  the 
amendment,  it  is  said  that  a  distinction 
should  be  taken  between  articles  that  are 
illicit,  immoral,  or  harmful  and  those  which 
are  legitimate,  and  that  the  amendment 
goes  beyond  statements  dealing  with  iden- 
tity or  ingredients.  But  the  question  re- 
mains as  to  what  may  be  regarded  as  "il- 
licit," and  we  find  no  ground  for  saying 
that  Congress  may  not  condemn  the  inter- 
state transportation  of  swinding  prepara- 
tions designed  to  cheat  credulous  sufferers, 
and  make  such  preparations,  accompanied 
by  false  and  fraudulent  statements,  illicit 
with  respect  to  interstate  commerce,  as  well 
as,  for  example,  lottery  tickets.  The  fact 
that  the  amendment  is  not  limited,  as  was 
the  original  statute,  to  statements  regard- 
ing identity  or  composition  (United  States 
V.  Johnson,  221  U.  S.  488,  56  L.  ed.  823,  31 
Sup.  Ct.  Rep.  627),  does  not  mark  a  con- 
stitutional distinction.  The  false  and 
fraudulent  statement  which  the  amendment 
describes  accompanies  the  article  in  the 
package,  and  thus  gives  to  the  article  its 
character  in  interstate  commerce. 

Finally,  the  statute  is  attacked  upon  the 
ground  that  it  enters  the  domain  of  specula- 
tion (American  School  v.  McAnnuIty,  187 
U.  S.  94,  47  L.  ed.  90,  23  Sup.  Ct.  Rep.  33), 
and  by  virtue  of  consequent  uncertainty 
operates   as  a   deprivation   of   liberty   and 
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property  without  due  procees  of  law,  in 
violation  of  the  5th  Amendment  of  the  Con- 
stitution, and  doe*  not  permit  of  the  lay- 
ing of  a  definite  charge  as  required  by  the 
6th  Amendment.  We  think  that  this  ob- 
jection proceeds  upon  a  miscongtruction  of 
the  provision.  Congress  deliberately  ex- 
cluded the  field  where  there  are  honest  dif- 
ferences of  opinion  between  schools  and 
practitioners.  Cong.  Bee.  62d  Cong.  2d 
ScsB.  vol.  48,  pt.  12,  Appx.  p.  675.  It  was, 
plainly,  to  leave  bo  doubt  upon  this  point 
that  the  words  "false  and  fratululent"  were 
used.  This  phrase  must  be  taken  with  its 
accepted  legal  meaning,  and  thus  it  must 
be  found  that  the  statement  contained  in 
the  package  was  put  there  to  accompany 
the  goods  with  actual  intent  to  deceive, — 
an  intent  which  may  be  derived  from  the 
facts  and  circumstances,  but  which  must 
be  established.  Id.  676.  Tliat  false  and 
fraudulent  representations  may  be  made 
with  respect  to  the  curative  effect  of  sub- 
stances is  obvious.  It  is  said  that  the  owner 
has  the  right  to  give  his  views  regarding 
the  effect  of  his  drugs.  But  state  of  mind 
is  itself  a  fact,  and  may  be  a  material  fact, 
and  false  and  fraudulent  representations 
may  be  made  about  it;  and  persons  who 
make  or  deal  in  substances  or  compositions 
alleged  to  be  curative  are  in  a  position  to 
have  superior  knowledge,  and  may  be  held 
to  good  faith  in  their  statements.  Russell 
V.  Clark,  7  Cranch,  69,  92,  3  L.  ed.  271, 
279;  Durland  t.  United  States,  161  U.  B. 
306,  313,  40  L.  ed.  709,  711,  16  Sup.  Ct. 
Rep.  608;  Stebbins  ▼.  Eddy,  4  Mason,  414, 
423,  Fed.  Cas.  Ko.  13,342;  Kohler  Mfg.  Co. 
V.  Beeshore,  69  Fed.  S72,  574;  Missouri 
Drug  Co.  V.  Wyman,  129  Fed.  623,  628; 
McDonald  v.  Smith,  139  Mich.  211,  102  N. 
W.  668 ;  Hedin  v.  Minneapolis  Medical  A  S. 
Institute,  62  Minn.  146,  149,  35  L.R.A.  417, 
54  Am.  St.  Rep.  628,  64  N.  VV.  158 ;  Hickcy 
V.  Morrell,  102  N.  Y.  454,  463,  55  Am.  Rep. 
824,  7  X.  E.  321;  Reg.  v.  Giles,  10  Cox,  C. 
C.  44,  Leigh  k  C.  C.  C.  502,  34  L.  J.  Mag. 
Cas.  50,  11  Jur.  N.  8.  119,  11  L.  T.  N.  S. 
643,  13  Week.  Rep.  327;  Smith  v.  Land  & 
House  Property  Corp.  L.  R.  28  Ch.  Div.  7, 
15.  51  L.  T.  N.  S.  718,  49  J.  P.  182.  It  can- 
not be  said,  for  example,  that  one  who 
should  put  inert  matter  or  a  worthless  com- 
position in  the  channels  of  trade,  labeled 
or  described  in  an  accompanying  circular 
as  a  cure  for  disease,  wlien  he  knows  it  is 
not,  is  beyond  the  reach  of  the  lawmaking 


power.  Congress  recognized  that  there  was 
a  wide  field  in  which  assertions  as  to  cura- 
tive effect  are  in  no  sense  honest  expres- 
sions of  opinion,  but  constitute  absolute 
falsehoods,  and  in  the  nature  of  the  case 
can  be  deemed  to  have  been  made  only  with 
fraudulent  purpose.  The  amendment  of 
1912  applies  to  this  field  and  we  have  no 
doubt  of  its  validity. 

With  respect  to  the  sufHciency  of  the 
averments  of  the  libels,  it  is  enough  to  say 
that  these  averments  should  receive  a  sen- 
sible construction.  There  must  be  a  definite 
charge  of  the  statutory  offense,  but  we  are 
not  at  liberty  to  indulge  in  hypercriticism 
in  order  to  escape  the  plain  import  of  the 
words  used.  There  is  no  question  as  to  the 
adequacy  of  the  description  of  the  article, 
or  of  the  shipments,  or  of  the  packages.  It 
is  said  that  there  was.no  proper  statement 
of  the  contents  of  the  circular.  But  the 
libels  give  the  words  of  the  circular,  and 
we  think  that  the  allegations  were  sufficient 
to  show  the  manner  in  which  they  were 
used.  The  objection  that  it  was  not  al- 
leged that  the  statements  in  question  ap- 
peared on  the  original  packages  or  on  the 
bottles  themselves,  as  already  pointed  out, 
is  based  on  a  misconstruction  of  the  statu- 
tory provision.  The  remaining  and  most 
important  criticism  is  that  the  libels  did 
not  sufficiently  show  that  the  statements 
were  false  and  fraudulent.  But  it  was  al- 
leged that  they  were  false  and  fraudulent, 
and  with  respect  to  tuberculosis  it  was 
averred  that  the  statement  was  that  the 
article  "has  cured"  and  "will  cure,"  where- 
as "in  truth  and  in  fact"  it  would  "not 
cure,"  and  that  there  was  no  "medicinal  sub- 
stance nor  mixture  of  substances  known  at 
present"  which  could  be  relied  upon  to  ef- 
fect a  cure.  We  think  that  this  was  enough 
to  apprise  those  interested  in  the  goods  of 
the  charge  which  they  must  meet.  It  was, 
in  substance,  a  charge  that,  contrary  to  the 
statute,  the  article  had  been  made  the  sub- 
ject of  interstate  transportation  with  a 
statement  contained  in  the  package  that  the 
article  had  cured  and  would  cure  tuber- 
culosis, and  that  this  statement  was  con- 
trary to  the  fact,  and  was  made  with  ac- 
tual intent  to  deceive. 

Judgments  affirmed. 

Mr.  Justice  McReynoIda  took  no  part  in 
the  consideration  or  decision  of  these  caseb. 


Annotatioii — ^What  constitutes  misbranding  wMiin  pare  food  and  drugs 

lawrs. 


As  to  what  constitutes  the  misbrand- 
ing of  vinegar,  gee  subdivision  at  page 
L.R.A1916D. 


1210  of  note  to  People  v.  William  Hen- 
ning  Co.  in  49  L.E.A,(N,S.)  1206,  upon 
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the  constitutionality  and  construction, 
generally,  of  statutes  in  relation  to  vine- 
gar. 

Upon  the  question  whether  the  require- 
ments of  pure  food  laws  as  to  labeling 
apply  to  small  retail  packages  taken 
from  the  original  package  of  the  manu- 
facturer, see  note  to  Armour  &  Co.  v. 
Bird,  25  L.R.A.(N.S.)  616. 

As  to  what  constitutes  adulteration 
within  the  food  and  drugs  acts,  see  note 
to  United  States  v.  Lexington  Mill  & 
Elevator  Co.  L.R.A.1915B,  774. 

For  the  validity  of  police  regulations 
as  to  branding  or  labeling  articles  of 
commerce,  see  notes  to  Ex  parte  Hayden, 
1  L.R.A.(N.S.)  184,  and  Alcorn  Cotton 
Oil  Co.  V.  State,  40  L.R.A.(N.S.)  875. 

For  state  r^ulations  as  to  misbrand- 
ing as  affected  by  the  Federal  pure  food 
law,  see  note  to  McDermott  y.  State,  47 
L.R.A.(N.S.)  985. 

For  inducing  a  shipment  of  misbrand- 
ed  food  for  the  purpose  of  creating  a 
basis  for  a  criminal  charge,  as  a  defense 
to  prosecution,  see  subdivision  at  page 
953  of  note  to  State  v.  Smith,  30  L.R.A. 
(N.S.)  946,  upon  the  general  subject  of 
instigation  or  consent  to  crime  for  the 
purpose  of  detecting  a  criminal,  as  a  de- 
fense to  prosecution. 

During  recent  years  statutes  have  been 
passed  in  most,  if  not  all,  jurisdictions, 
regulating  the  manufacture  and  market- 
ing of  food  products,  and  in  many  cases 
also  of  drugs,  and  these  statutes  have 
almost  uniformly  been  upheld  as  a  valid 
exercise  of  the  police  power  for  the  pro- 
tection of  the  public  against  unwhole- 
some and  harmful  preparations,'  and 
adulterations  and  imitations  of,  and  sub- 
stitutes for,  known  articles.  See  note 
in  40  L.R.A.(N.S.)  875.  One  require- 
ment of  most  of  these  statutes  is  that 
articles  within  their  scopte  shall  be  so 
branded  or  labeled  as  to  show  truthfully 
certain  facts  regarding  their  identity, 
comjMsition,  quantity,  source,  etc.,  and  it 
is  the  construction  of  this  statutory  re- 
quirement with  which  this  anndtation 
deals. 
General  rnle  of  oonatrnotion. 

In  construing  the  brands  or  labels  on 
food  products  or  drugs  alleged  to  be 
misbranded,  the  words  used  should  be 
given  their  ordinary  and  customary 
meaning,  so  far  as  they  have  one,  rather 
than  the  scientiflc  or  technical  meaning. 
(United  States  v.  75  Boxes  of  Alleged 
Pepper  (1912)  198  Fed.  934;  United 
States  V.  150  Cases  of  Fruit  Puddine 
(1914)  211  Fed.  360),  or  the  commercial 
significance  which  they  have  acquired 
L.U.A.1916D. 


among  manufacturers  and  dealers  (Lib- 
by,  McNeill  &  Libby  v.  United  States 
(1913)  127  C.  C.  A.  14,  210  Fed.  148), 
different  from  the  ordinary  and  popular 
meaning. 

As  stated  in  United  States  v.  75  Boxes 
of  Alleged  Pepper  (Fed.)  supra:  "It  is 
difScult  to  perceive  how  otherwise  jus- 
tice could  be  done  in  any  given  case,  or 
what  practical  efficiency  the  statute 
would  have,  or  what  protection  it  would 
afford,  if  the  public  were  required  to 
have  scientific  and  technical  knowledge 
as  to  the  derivation  and  nomenclature 
of  the  various  food  and  drug  products. 
The  ordinary  purchaser,  unless  he  could 
rely  upon  the  common  and  generally  un- 
derstood signification  of  a  label,  could 
never  be  certain  of  what  he  was  buying. 
A  label  should  be  reliable  to  the  extent 
that  it  will  not  in  any  wise,  or  to  any 
extent,  mislead  such  a  purchaser." 

And  so,  a  food  product  in  which  no 
fruit,  in  the  common  meaning  of  the 
word,  is  used,  is  misbranded  if  labeled 
"Fruit  Flavored,"  although  "the  grain 
out  of  which  the  product  is  manufac- 
tured is,  botanically  speaking,  a  fruit." 
United  States  v.  150  Cases  of  Fruit  Pud- 
dine  (Fed.)  supra. 

Intent. 

In  proceedings  under  the  Federal  food 
and  drugs  act  or  insecticide  act  for  the 
condemnation  of  misbranded  articles, 
the  intent  of  the  claimant  is  immaterial, 
the  sole  question  being  whether  the  ar- 
ticles are  so  labeled  or  branded  as  to 
deceive  and  mislead  the  purchaser. 
United  States  v.  36  Bottles  of  London 
Dry  Gin  (1914)  127  C.  C.  A.  119,  210 
Fed.  271,  reversing  (1913)  205  Fed.  Ill; 
United  States  v.  2  Cases  of  Chloro- 
Naptholeum  Disinfectant  (1914)  217 
Fed.  477;  United  States  v.  267  Boxes  of 
Macaroni  (1915)  225  Fed.  79. 

Nor  is  intent  an  element  of  the  of- 
fense of  misbranding  under  the  Federal 
food  and  drugs  act.  Weeks  v.  United 
States  (1915)  139  C.  C.  A.  626,  224  Fed. 
64. 

Statement*  as  to   nature  or  Identity 
of  article. 

Soda  water  contained  in  bottles  hav- 
ing blown  therein  the  words,  "The  eon- 
tents  of  this  bottle  manufactured  by  the 
Phos-Ferrone  Manufacturing  Company, 
Phos-Ferrone,"  is  misbranded  within  the 
Missouri  food  and  drugs  law  of  1907;  it 
appearing  that  soda  water  and  phos- 
ferrone  are  different  substances,  and 
their  names  indicate  a  different  composi- 
tion, and  also  that  the  soda  water  in  the 
bottles  was  not  made  by  the  Phos-Fer- 
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rone  Manufacturing  Company.  State  v. 
Lief  (1913)  248  Mo.  722,  154  S.  W.  1133. 

So,  under  the  Federal  food  and  drugs 
aet,  cheap,  ordinary,  low  grade  carbonat- 
ed white  wine,  which  is  in  fact  offered 
for  sale  and  sold  as  champagne,  and  which 
is  pat  up  and  labeled  in  close  imitation 
of  '  champag^ne,  and  bears  the  words 
"extra  dry,"  which  are  false  as  applied 
to  it, — is  misbranded  in  that  it  is  an 
imitation,  and  is  offered  for  sale  under 
the  distinctive  name  of  another  article, 
and  is  so  labeled  as  to  deceive  and  mis- 
lead the  purchaser,  although  the  word 
"champagne"  nowhere  appears  on  the 
label.  United  States  v.  5  Cases  of 
Champagne  (1913)  205  Fed.  817. 

And  ordinary  Croton  water  drawn 
from  a  pipe  in  New  York  city  and 
thoroughly  filtered,  and  bottled  with  the 
addition  of  a  little  mineral  salt  and  car- 
bonic acid  gas,  is  misbranded  if  labeled 
"Imperial  Spring  Water,"  as  the  label  is 
misleading,  although  the  water  is  pure 
and  wholesome.  United  States  v.  Mor- 
gan (1910)  181  Fed.  587,  which,  how- 
ever, granted  a  motion  in  arrest  of  judg- 
ment for  want  of  allegation  and  proof  of 
notice  and  a  preliminary  hearing;  judg- 
ment granting  motion  in  arrest  reversed 
in  (1911)  222  V.  8.  274,  56  L.  ed,  198, 
32  Sup.  Ct.  Rep.  81,  on  the  groond  that 
snch  notice  and  hearing  were  not  a  con- 
dition precedent  to  the  prosecution. 

Likewise,  an  article  of  food  made  of 
pround  cocoanut,  sugar,  and  the  white  of 
eggs,  which  is  labeled  and  shipped  as 
"Macaroons,"  is  misbranded,  if  a  maca- 
roon, as  commonly  understood,  is  made  of 
ground  almonds,  sugar,  and  the  white  of 
eprgs.  Washburn  v.  United  States 
(1915)  140  C.  C.  A.  81,  224  Fed.  395. 

And  a  food  product  which  is  labeled 
merely  "CJondensed  Skimmed  Milk," 
while  it  contains  42  per  cent  of  cane 
sugar,  is  misbranded,  where  it  appears 
that  unsweetened  condensed  skimmed 
milk  is  also  produced  and  sold.  Libby, 
McNeill  &  Libby  v.  United  States  (1913) 
127  C.  C.  A.  14,  210  Fed.  148. 

In  Washburn  v.  United  States  (Fed.) 
snpra,  it  was  further  held  that,  if  the 
jury  found  that  a  "macaroon"  consisted 
of  cocoanut,  sugar,  and  the  white  of 
eggs,  then  an  article  of  food  containing 
also  glucose  and  branded  "Macaroons" 
was  misbranded  within  the  meaning  of 
§  8,  subdivs.  1  and  4  (1)  of  the  Federal 
act,  as  it  was  "an  imitation  of,  or  offered 
for  sale  under  the  distinctive  name  of, 
another  article,"  and  was  labeled  so  as 
to  deceive  and  mislead  the  purchaser. 

In  this  case,  however,  which  was  a 
prosecution  njion  an  information  in  two 
t.R.A.1916D. 


counts,  charging  both  adulteration  and 
misbranding  of  the  same  article,  the 
court,  after  concluding  that  the  verdict 
on  the  first  count,  charging  adulteration, 
must  be  set  aside  for  other  reasons,  said : 
"Fhirthermore,  it  seems  to  us  that  the 
trial  on  the  first  count  proceeded  upon  a 
wrong  theory,  and  that  the  allegations 
and  proofs  offered  would  not  warrant  a 
conviction  for  adulteration  within  the 
meaning  of  the  act.  The  evidence  dis- 
closes that  a  macaroon  is  a  mixed  food 
composed  of  certain  ingredients;  that 
the  name  by  which  it  is  known  is  distinc- 
tive; and  that  the  added  ingredient,  glu- 
cose, which  the  respondent  used  in  its 
cakes,  was  not  poisonous  or  deleterious 
to  health.  It  is  provided  in  §  8,  sabdiv. 
4  (1),  that  a  mixture  known  by  a  distinc- 
tive name  shall  not  be  regarded  as  adul- 
terated if  it  does  not  contain  any  added 
poisonous  or  deleterious  ingredient.  The 
added  ingredient  here  in  question  was 
neither  poisonous  nor  deleterious,  and,  as 
the  mixture  or  compound  was  known  by 
a  distinctive  name,  it  was  not  adulterat- 
ed within  the  meaning  of  the  act."  And 
as  §  8,  subdiv.  4  (1),  referred  to,  pro- 
vides not  only  that  such  an  article  ^all 
not  be  regarded  as  adulterated,  but  also, 
in  the  same  phrase,  that  it  shall  not  be 
deemed  to  be  misbranded,  it  is  difficult 
to  see  why  this  reasoning  does  not  apply 
also  to  the  second  count,  charging  mis- 
branding. The  court,  however,  affirmed 
the  decree  so  far  as  it  related  to  this 
count,  on, the  ground  that,  as  above  stat- 
ed, if  the  jury  found  that  a  macaroon  con-, 
sisted  of  cocoanut,  sugar,  and  the  whitb 
of  eggs,  then  the  defendant's  article  con- 
taining also  glucose,  and  branded  "Mac- 
aroons," was  in  "imitation  of,  or  offered 
for  sale  under  the  distinctive  name  of, 
another  article,"  which  is  excluded  from 
the  proviso  to  §  8,  snbdiv.  4  (1).  But 
it  is  also  difficult  to  see  why  this  reason- 
ing would  not  likewise  prevent  the  ap- 
plication of  the  proviso  to  the  charge 
under  the  first  count  of  the  information. 
In  Brina  v.  United  States  (1910)  105 
C.  C'A.  558, 179  Fed.  373,  cottonseed  oil 
contained  in  cans  labeled  salad  oil  was 
held  to  be  misbranded  within  the  mean- 
ing of  the  Federal  act.  The  court  said: 
"The  trial  judge  held,  and  so  charged  the 
jury,  that  'as  a  notorious  fact  salad  oil 
prima  facie  means  olive  oil,'  but  allowed 
the  defendant  to  show  if  he  could  that 
'it  means  something  else  because  of  re- 
cent events  which  have  perhaps  rendered 
olive  oil  more  difficult  to  obtain,  or  that 
other  food  elements  have  come  to  be 
known  as  salad  oil.'  No  such  proof  was 
introduced,  and  the  ruling  is  assigned  as 
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error.  The  Century  Dictionary,  Worces- 
ter's, Stormont's  Imperial,  and  the  En- 
cyclopedia all  define  'salad  oil'  as  'olive 
oil.'  Webster's  does  not  give  any  defini- 
tion. We  are  satisfied  that  the  trial 
judge  quite  properly  charged,  in  the  ab- 
sence of  any  testimony  of  the  sort  sug- 
gested, that  'salad  oil  prima  facie  imports 
olive  oil;  that  is  vhat  the  world  has 
been  accustomed  to  regard  as  salad  oil.' " 

But  in  Von  Bremen  v.  United  States 
(1912)  113  C.  C.  A.  296,  192  Fed.  904,  it 
was  held  that  sesame  oil,  or  (obiter) 
cottonseed  oil,  labeled  "salad  oil,"  is  not 
misbranded  in  that  the  label  is  false  and 
misleading  as  indicating  that  the  article 
is  olive  oQ,  or  deceives  and  misleads  the 
purchaser  into  believing  that  it  is  olive 
oil,  if  it  is  shown  that  enormous  quanti- 
ties of  edible  oils  made  from  cottonseed, 
from  the  seed  of  sesame,  from  peanuts, 
and  from  com  have  been  sold  as  "salad 
oil,"  and  that  olive  oil  is  almost  in- 
variably labeled  and  sold  as  "olive  oil;" 
that  the  trade  does  not  understand  "salad 
oil"  to  mean  olive  oil;  and  that  pur- 
chasers of  other  than  olive  oil,  as  "salad 
oil,"  have  not  been  misled  or  deceived. 

And  a  liquid  having  a  vanilla  flavor, 
but  containing  no  extract  from  the  va- 
nilla bean,  which  is  labeled  "Nectar 
Choice  Flavor  of  Vanilla,  sugar  colored, 
for  flavoring,"  etc.,  is  not  misbranded 
within  the  meaning  of  the  Federal  act, 
as  the  words  "flavor"  and  "extract"  are 
not  synonymous.  United  States  v.  St. 
Louis  Coffee  &  Spice  Mills  (1^9)  189 
Jed.  191. 

Statement   aa   to   composition   of   ar- 
ticle. 

A  combination  of  ground  black  pepper 
and  ground  long  pepper,  which  is  labeled 
'Ture  Pepper,"  is  misbranded  within  the 
meaning  of  the  Federal  act,  if  it  is  shown 
that  "pure  pepper"  means,  in  the  trade 
and  in  the  market,  black  pepper  and 
nothing  else.  United  States  v.  75  Boxes 
of  Alleged  Pepper  (1912)  198  Pad.  934. 

And  an  article  which  contains  65  per 
cent  of  white  pepper  and  35  per  cent  of 
a  com  product,  and  is  labeled  "Com- 
pound White  Pepper"  in  large  and  plain 
letters,  and  about  an  inch  thereunder,  in 
small  and  inconspicuous  type,  "Com- 
posed of  ground  white  pepper  and  ground 
cereals,"  is  misbranded  within  the  mean- 
ing of  the  Federal  act,  as  the  term  "Com- 
pound White  Pepper"  (not  necessarily 
importing  the  same  idea  as  "White  Pep- 
per Compound")  "does  not  so  naturally 
imply,  to  the  average  purchaser,  a  mix- 
ture of  white  pepper  with  an  ingredient 
other  than  pepper  as  to  make  it  a  proper 
L.R.A.]fll6D. 


branding,  as  against  the  fact  (as  alleged) 
that  the  statement  of  the  ingredients  is 
so  placed  and  in  such  type  as  not  to  be 
readily  noticed  by  the  purchaser,  and  as 
to  be  calculated  and  intended  to  deceive 
and  mislead  the  latter."  Frank  v.  Unit- 
ed States  (1911)  113  C.  C.  A.  188,  192 
Fed.  864. 

Likewise,  a  food  product  consisting 
chiefly  of  imitation  "wild  cherry  essence 
artificially  colored,"  which  is  labeled 
"Fruit  Wild  Cherry  Compound,"  is  mis- 
branded within  the  meaning  of  the  Fed- 
eral act,  in  that  the  label  is  misleading 
and  deceptive  to  the  public  as  conveying 
to  the  mind  a  representation  that  the 
dominant  element  in  the  combination  is 
genuine  fruit  wild  cherry,  to  which  some- 
thing else,  such  as  an  essence  or  extract, 
has  been  added.  United  States  v.  Weeks 
(1912)  225  Fed.  1017. 

And  tomato  catsup  to  which  pumpkin 
has  been  added  as  a  filler — conceding 
that  the  result  is  an  article  which  may  be 
described  as  a  compound — is  misbranded 
if  merely  marked  "Compound"  on  the 
package,  without  indicating  the  sub- 
stances composing  it.  William  Henning 
&  Co.  V.  United  States  (1912)  113  C.  C.  A. 
382,  193  Fed.  52. 

But  a  food  product  consisting  of  an 
imitation  wild  cherry  essence  and  fruit 
wild  cherry,  which  is  labeled  "Fruit  Wild 
Cherry  Compound,"  is  not  misbranded 
within  the  meaning  of  the  Federal  act, 
although  the  ingredients  of  the  com- 
pound are  not  stated.  United  States  v. 
Weeks  (Fed.)  supra. 

"Where  thei:e  is  no  proof  that  the 
words  'Hudson's  Extract'  have  a  well- 
known  trade  meaning,  an  imitation  of 
vanilla  marked  'Hudson's  Extract',  with- 
out giving  any  indication  of  what  the  ar- 
ticle is  composed,  shows  a  clear  case  of 
misbranding  under  the  pure  food  law." 
Hudson  Mfg.  Co.  v.  United  States  (1912) 
113  C.  C.  A.  625, 192  Fed.  920. 

But  an  article  of  food  consisting  of  a 
compound  of  lemon  terpene  and  citral, 
which  is  labeled  "Special  Lemon.  Lemon 
Terpene  and  Citral,"  is  not  misbranded 
within  the  meaning  of  the  Federal  act, 
in  that  the  label  is  misleading  as  indi- 
cating that  the  article  is  a  product  de- 
rived from  lemons.  Weeks  v.  United 
States  (1915)  139  C.  C.  A.  626,  224  Fed. 
64. 

And  a  fluid  containing  no  measurable 
amount  of  lemon  oil,  which  is  an  essen- 
tial ingpredient  of  pure  lemon  flavor,  but 
containing  citral,  not  derived  from  the 
lemon  fruit,  is  not  shown  to  be  mis- 
branded within  the  meaning  of  the  Fed- 
eral act,  when  labeled  "Flavor  of  Lemon 
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and  Citral — a  Pure  Flavor,"  if  it  is  not 
shown  that  the  oil  of  lemon  is  an  essen- 
tial ingredient  of  a  pure  flavor  of  lemon 
and  citral.  Nave-McCord  Mercantile 
Co.  V.  United  States  (1910)  104  C.  C.  A. 
486,  82  Fed.  46. 

An  insecticide  labeled  "Sulpho-Nap- 
thol,"  which  contains  less  than  four 
tenths  of  1  per  cent  of  sulphur,  the 
presence  of  which  is  due  to  chemical  or 
accidental  impurities  in  the  raw  ma- 
terials employed,  and  does  not  in  any 
appreciable  way  affect  the  usefulness  of 
the  article,  is  misbranded  within  the 
meaning  of  the  Federal  insecticide  act  of 
1910.  United  States  v.  2  Cases  of  Snl- 
pho-Napthol  (1914)  213  Fed.  519. 

And  a  disinfectant  labeled  "Chloro- 
Naptholenm,"  which  contains  neither 
chlorin  nor  chlor-napthol,  is  misbranded 
within  the  meaning  of  the  Federal  in- 
secticide act  of  1910,  in  that  the  label  is 
false  and  misleading,  and  the  article  so 
labeled  as  to  deceive  a  purchaser  of  nor- 
mal capacity,  who  uses  that  capacity  in  a 
common-sense  way,  where  it  appears  that 
ehlorin  has  long  been  recognized  as  a  val- 
uable disinfectant  and  is  extensively  used 
in  purifying  the  water  supplies  of  urban 
communities;  that  napthol  is  also  a  well- 
known  and  powerful  germicide;  and  that 
the  name  chlor-napthol  has  long  been 
given  to  a  definite  chemical  compound 
which  is  also  a  powerful  germicide, — al- 
though a  large  majority  of  the  pur- 
chasers of  the  article  in  qnestion  may 
not  know  these  facts,  or  be  misled  by 
the  name  applied  to  the  article.  United 
States  v.  2  Cases  of  Ghloro-Naptholeum 
Disinfectant  (1914)  217  Fed.  477. 

And  under  the  declaration  of  §  8  of  the 
Federal  insecticide  act  of  1910,  that  an 
insecticide,  other  than  Paris  green  or 
lead  arsenate,  which  "consists  partially 
or  completely  of  an  inert  substance  or 
substances  which  do  not  prevent,  destroy, 
repel,  or  mitigate  insects  or  fungi,"  is 
misbranded  unless  it  has  "the  names  and 
percentage  amounts  of  each  and  every 
one  of  such  inert  ingredients  plainly  and 
correctly  stated  on  the  label,"  or  the 
producer  states  "plainly  upon  the  label 
the  correct  names  and  percentage 
amounts  of  each  and  every  ingredient  of 
the  insecticide  or  fungicide  having  in- 
secticidal  or  fungicidal  properties,"  and 
as  to  the  inert  ingredients  merely  states 
the  total  percentage  thereof  present, — 
"Roach  Food"  is  misbranded,  -which  con- 
tains wheat  flour  and  small  quantities  of 
other  substances  which  do  not  prevent, 
destroy,  repel,  or  mitigate  insects,  with- 
out having  on  the  label  either  of  the  al- 
ternative statements  required  by  the  act, 
L.R.A.1916D. 


although  the  substances  are  in  the  natnre 
of  food  or  bait  attractive  to  the  insects 
which  it  is  sought  to  kill,  and  are  nec- 
essary to  induce  them  to  eat  the  puison 
compounded  therewith,  which  alone 
would  not  produce  the  desired  result. 
United  States  v.  30  Dozen  Packages  of 
Roach  Food  (1913)  202  Fed.  271. 

Candy  containing  19ioo  per  cent  of  al- 
cohol, which  is  labeled  "Chocolates," 
without  stating  the  proportion  of  alcohol 
contained  therein,  is  misbranded  within 
the  Oregon  pure  food  law  of  February 
26th,  1915,  which  provides  that  an  ar- 
ticle shall  be  deemed  to  be  misbranded, 
if  (among  other  things)  it  fails  to  bear  a 
statement  on  the  label  of  the  quantity  or 
proportion  of  any  alcohol,  etc.  Hoefler  v. 
Mickle  (1915)  —  Or.  — ,  153  Pac.  417. 

And  under  the  provisions  of  §  8  of  the 
Federal  pure  food  and  drugs  act  of  1906, 
that  a  drug  shall  be  deemed  to  be  mis- 
branded if  its  label  shall  be  false  or  mis- 
leading in  any  particular,  or  shall  faU 
to  state  the  quantity  or  proportion  of  cer- 
tain enumerated  substances,  or  any  deriv- 
ative or  preparation  of  any  of  such  sub- 
stances, contained  therein,  a  drug 
containing  one  of  such  derivatives  is 
misbranded  unless  the  label  thereon,  in 
addition  to  stating  the  quantity  of  sttch 
derivative,  by  name,  also  states  the  sub- 
stance from  which  such  derivative  is 
produced,  in  order  to  make  the  warning 
of  the  label  complete.  United  States  v. 
Antikamnia  Chemical  Co.  (1914)  231 
U.  S.  654,  58  L.  ed.  419,  34  Sup.  Ct.  Rep. 
222,  Ann.  Cas.  1915A,  49,  revereinr 
(1912)  37  App.  D.  C.  343. 

And  in  State  v.  Intoxicating  Liqiiors 
(1909)  106  Me.  136,  76  Atl.  288,  it  was 
held  that  liquor  of  which  the  alcoholic 
contents  is  less,  and  the  residuum  much 
more,  than  the  standard  test  for  whisky 
in  the  United  States  Pharmacopoeia  or 
National  Formulary,  and  which-  is  ia^- 
beled  as  monogram  whisky  and  marked 
merely  "Blend*"  without  a  statement  of 
the  standard  of  strength,  quality,  or 
purity,  is  misbranded  within  the  pro-vi- 
sions of  the  Federal  food  and  drugs  act, 
which  prohibit  interstate  commerce  in 
any  article  of  food  or  drugs  which  is 
adulterated  or  misbranded,  and  define  the 
term  "drug"  as  including  all  medicines 
and  preparations  recognized  in  the 
United  States  Pharmacoposia  or  National 
FormulaiTr,  and  declare  that  a  drug  shall 
be  deemed  to  be  adulterated,  if,  when 
sold  under  a  name  recognized  in  the 
United  States  Pharmacopoeia  or  National 
Formulary,  it  differs  from  the  standard 
of  strength,  quality,  or  purity  as  deter- 
mined by  the  test  laid  down  therein,  -with- 
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out  bearing  upon  the  container  a  plain 
statement  of  the  standard  of  strength, 
quality,  or  purity. 

It  is  not  a  necessary  condition  of  a 
finding  that  a  drug  is  misbranded  within 
the  meaning  of  the  Federal  act,  that  a 
statement  on  the  label  regarding  the 
composition  of  the  drug  should  be  flatly 
and  baldly  false,  but  the  drug  is  mis- 
branded,  if  the  jury  find  that  the  state- 
ment in  question  is  such  as  to  create  or 
lead  to  a  false  impression  in  the  mind  of 
the  reader  as  to  what  the  ingredients  or 
the  composition  of  the  ding  is.  United 
States  V.  American  Laboratories  (1916) 
222  Fed.  104 

But  an  article  labeled  "Peroxide 
Cream"  is  not  misbranded  within  the 
meaning  of  the  Federal  act  by  reason  of 
the  fact  that  it  contains  only  an  insig- 
nificant quantity  of  peroxide.  United 
States  V.  American  Druggists'  Syndi- 
cate (1911)  186  Fed.  387, 

A  syrup  made  from  cane  sugar  and  a 
product  of  some  treatment  of  maple  wood, 
which  bears  a  label  consisting  of  the 
words  "Ohio"  above  and  "Maple  Syrup" 
below,  in  red,  with  the  word  "Blended" 
between  in  blue,  and  below  these  words, 
in  smaller  type,  the  statement  that  "this 
syrup  is  made  from  the  sugar  maple  tree 
and  cane  sugar,"  is  misbranded  within 
the  meaning  of  the  Federal  act,  in  that 
the  label  is  misleading  as  conveying  the 
idea  that  the  product  contains  at  least 
some  maple  syrup,  whereas,  in  fact,  it 
eontains  none  at  all  as  the  term  "maple 
syrup"  is  popularly  understood.  United 
States  ▼.  Scanlon  (1908)  180  Fed.  485. 

But  it  has  been  held  that  a  syrup  con- 
sisting largely  of  refined  cane  sugar  fla- 
vored with  an  extract  of  maple  wood, 
which  is  labeled  "blended"  maple  syrup, 
is  not  misbranded  within  the  Federal 
food  and  drugs  act,  in  that  the  label  is 
misleading;  the  proviso  to  §  8,  "In  the 
case  of  food,"  subdiv.  "Fourth,"  provid- 
ing, in  legal  effect,  that  an  article  of  food 
which  does  not  contain  any  added  poison- 
ous or  deleterious  ingredients  shall  not  be 
deemed  to  be  misbranded  if  labeled  so  as 
to  indicate  plainly  that  it  is  a  "blend," 
and  the  word  "blend"  is  plainly  stated  on 
the  package;  and  the  term  "blend"  so 
used  shall  be  construed  to  mean  a  mixture 
of  like  substances,  not  excluding  harmless 
flavoring  ingredients  used  for  the  purpose 
of  flavoring  only.  United  Stntes  v.  68 
Cases  of  Syrup  (1909)  172  Fed.  781. 

And  a  syrup  composed  of  90  per  cent 
of  white  sugar  and  10  per  cent  maple  sug- 
ar, which  is  labeled  "Gold  Leaf  Syrup," 
composed  of  "maple  and  white  sugar," 
with  the  name  of  the  maker  and  a  trade- 
L.R.A.ini6D. 


mark  consisting  of  a  maple  leaf  printed 
in  gold,  with  stalks  of  sugar  cane  project- 
ing on  each  side,  is  not  misbranded  with- 
in the  Federal  act,  in  that  the  lal>el  is 
misleading  as  representing,  and  tending 
to  make  a  purchaser  believe,  that  the 
article  is  composed  principally  of  maple 
sugar.    Re  Wilson  (1909)  168  Fed-  566. 

Similarly,  an  article  of  food  consist- 
ing principally  of  glucose  and  starch 
sugar,  with  some  honey  added,  which  i» 
lab«led,  "Compound:  Pure  Comb  and 
Strained  Honey  and  Com  Syrup,"  is 
not  misbranded,  within  the  meaning  of 
the  Federal  act  of  1906,  merely  in  that 
the  label  is  misleading  as  holding  out  to 
the  public  that  "pure  comb  honey^'  is  the 
principal  ingredient.  United  States  v. 
Boeckmann  (1910)  176  Fed.  382. 

And  molasses  containing  from  30  to  40 
per  cent  of  commercial  glucose,  which 
may  properly  be  labeled  and  sold  as 
"Com  Syrup,"  which  molasses  bears  la- 
bels having  the  words  "Sugar  House 
Molasses"  in  large  letters,  but  distinctly 
stating  in  three  places  that  it  is  a  com- 
pound of  molasses  and  com  syrup,  is 
not  misbranded  within  the  meaning  of 
the  Federal  act,  in  that  the  labels  are 
misleading  as  conveying  the  impression 
that  the  substance  is  pure  sugar  house 
molasses.  United  States  v.  779  Cases  of 
Molasses  (1909)  98  C.  C.  A.  197, 174  Fed. 
325. 

Under  the  Michigan  statute  "in  rela- 
tion to  the  sale  of  com  symp,"  which 
prohibits  the  sale,  etc.,  of  any  cane  syrup, 
beet  syrup,  or  glucose,  unless  the  package 
containing  it  be  distinctly  branded  or  la- 
beled with  the  true  and  appropriate 
name;  or  of  any  cane  syrup  or  beet 
syrup  mixed  with  glucose,  unless  the 
package  containing  it  be  distinctly 
branded  or  labeled  "Glucose  Mixture"  or 
"Com  Syrup,"  etc., — a  syrup  composed 
of  90  per  cent  pure  syrup  made  entirely 
from  com,  commercially  called  "glucose" 
or  "com  syrup,"  and  10  per  cent  cane 
syrup,  which  composition  is  labeled  com 
syrup,  with  a  statement  of  the  formula  of 
the  contents  of  the  package,  as  follows, 
"Com  syrup,  90  per  cent,  cane  syrup,  10 
per  cent,"  is  not  misbranded  in  that  it 
describes  the  com  syrup  element  as  "corn 
syrup,"  instead  of  "glucose."  People  v. 
Harris  (1903)  135  Mich.  136,  97  N.  W. 
402. 

But  in  McDermott  v.  State  (1910)  143 
Wis.  18,  126  N.  W.  888,  21  Ann.  Cas. 
1315,  which  was  a  prosecution  for  selling 
a  mixture  of  glucose  and  cane  syrup  la- 
beled, in  one  case,  "Karo  Com  Syrup;  10 
per  cent  Cane  Syrup,  90  per  cent  Com 
Sjrrup,"  and,  in  another  ca.se,  "Karo  Com 
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Symp  with  Cane  flavor;  Corn  Syrup  85 
per  cent,"  in  violation  of  the  Wisconsin 
statute  prohibiting  the  sale  of  any  of  the 
specified  syrups  or  any  molasses  or  glu- 
cose unless  it  is  true  to  name  and  labeled 
with  the  true  name,  or  any  syrup  or  mo- 
lasses mixed  with  glucose  unless  it  is  so 
labeled  as  to  show  plainly  the  true  name 
of  each  and  all  the  ingredients,  and  pre- 
scribing that  if  the  proportion  of  glu- 
cose in  a  syrup  and  glucose  mixture  ex- 
ceeds 75  per  cent,  the  mixture  shall  be 
labeled  by  adding  the  name  of  the  syrup 
used  as  the  name  of  a  flavoring,  as 
"Glucose  flavored  with  Maple  Syrup,"  or 
"Cane  Syrup,"  as  the  case  may  be, — it 
was  held  that  the  court  below  was  justi- 
fied in  finding  that  pure  glucose  was  not 
a  syrup  in  the  sense  in  which  the  term 
was  commonly  used  and  applied  to  these 
articles  of  table  foods,  and  that  the  terms 
"glucose"  and  "corn  syrup"  were  not 
synonymous  in  their  trade  meaning  and 
use  as  applied  to  articles  of  table  food; 
and  that  the  natural  result  of  the  use  of 
the  term  "corn  syrup"  to  indicate  a  mix- 
ture of  glucose  and  syrup  was  to  mislead 
the  consumers  into  the  belief  that  they 
were  obtaining  a  table  syrup  of  the  varie- 
ty and  kind  commonly  known  as  syrup, 
the  product  of  sugar  producing  plants, 
and  the  consequences  of  such  practice 
were  that  the  consumers  were  misled  and 
deceived  in  respect  to  the  actual  nature, 
the  constituents,  and  the  value  of  the 
article  as  a  food  product.  The  judgment 
of  the  Wisconsin  court  was,  however, 
reversed  by  the  United  States  Supreme 
Court,  in  (1913)  228  U.  S.  115,  57  L.  ed. 
754,  47  L.R.A.(N.S.)  984,  33  Sup.  Ct.  Rep. 
431,  Ann.  Cas.  1915A,  39,  on  the  ground 
that  the  Wisconsin  statute  was  invalid  as 
conflicting  with  the  Federal  food  and 
drugs  act,  and  interfering  with  inter- 
state commerce  in  forbidding  all  labels 
other  than  the  one  it  prescribed. 

A  syrup  composed  of  sugar,  citric  and 
tartaric  acid,  and  the  juices  of  certain 
fruits,  not  including  pomegranates,  which 
is  labeled  ''Grenadine  Syrup,"  is  not  mis- 
branded  in  that  the  label  is  deceptive  or 
misleading  as  tending  to  induce  purchas- 
ers to  believe  that  the  syrup  is  composed 
only  of  sugar  and  the  juice  of  pomegran- 
ates, where  it  is  shown  that,  according 
to  the  accepted  meaning  of  the  words 
"Grenadine  Syrup,"  they  signify  only  a 
syrup  having  a  certain  color  and  charac- 
teristic flavor,  and  not  a  syrup  actually 
made  from  pomegranates.  United  States 
V.  30  Cases  (1912)  199  Fed.  932. 

And  a  mixed  food  for  animals,  which 
is  branded  "Corno  Horse  and  Mule  Feed. 
Mixture  of  ground  alfalfa, '  oats,  com, 
L.R.A.1916D. 


flax  bran,  oat  and  hominy  feeds,"  fol- 
lowed by  the  name  of  the  manufacturer 
and  a  guaranteed  analysis,  is  not  mis- 
branded  within  the  meaning  of  the  Fed- 
eral act,  by  reason  of  the  fact  that  it 
contains  a  quantity  of  oat  hulls  in  ex- 
cess of  the  amount  that  would  have  been 
naturally  and  normally  present  in  case 
whole  ground  oats  had  been  used  in  lieu 
of  the  same  amount  of  the  by-product  of 
oatmeal  or  rolled  oat  factories  con- 
tained in  the  mixture,  as  the  words  "oat 
feed"  properly  mean  such  by-product, 
containing  a  large  proportion  of  oat 
hulls,  and  should  not,  especially  when 
used  in  juxtaposition  with  the  word 
"oats,"  as  on  this  label,  lead  anyone  to- be- 
lieve that  the  whole  ground  or  crushed 
grain  is  meant.  United  States  v.  1  Car- 
load of  Como  Horse  &  Mule  Feed  (1911) 
188  Ped.  453. 

But  a  food  for  domestic  animals  con- 
taining 30  per  cent  of  corncob  and  but 
12  per  cent  of  protein,  which  is  labeled 
"XXX  Mixed  Feed  .  ,  .  Guaranteed 
Analysis.  Protein  13.81  per  cent  .  .  . 
Made  from:  Wheat  Middlings.  Corn," 
is  misbranded  within  the  Kentucky  pure 
food  law  which  provides  that  "an  article 
of  food  shall  be  deemed  misbranded:  (1) 
If  the  package  or  label  shall  bear  .  .  . 
any  statement  purporting  to  name  the 
substances  of  which  such  article  is  made, 
which  statement  shall  not  give  fully  the 
name  or  names  of  all  substances  con- 
tained in  any  measurable  quantity." 
W.  H.  Small  &  Co.  v.  Com.  (1909)  134 
Ky,  272, 120  S.  W.  361. 

Under  a  statute  requiring  labels  on 
foods  which  are  mixtures  or  compounds 
to  show  that  fact,  a  label  for  a  food  com- 
pounded of  meat  and  cereal  is  sufficient 
which  states  that  it  is  sausage  and  cereal, 
without  stating  the  addition  of  water,  al- 
though water  is  also  an  ingredient  of  the 
mixture.  Armour  &  Co.  v.  State  Dairy 
&  Food  Com'r.  (Armour  &  Co.  v.  Bird) 
(1909)  159  Mich.  1,  25  L.R.A.(N.S.)  616, 
123  N.  W.  580. 

And  a  label  stating  that  "This  Baking 
Powder  contains  the  following  ingredi- 
ents and  none  other :  Starch,  Egg,  Phos- 
phate, Bicarb.  Soda,  Sodium  Aluminium 
Sulphate,"  used  on  baking  powder  con- 
sisting of  bicarbonate  of  soda,  calcium 
acid  phosphate,  sodium  aluminium  sul- 
phate, egg  albumen,  and  com  starch,  is  a 
substantial  compliance  with  the  require- 
ment of  the  Oregon  food  laws,  that  all 
baking  powder  must  "have  printed  on  the 
label  in  plain  English,  free  from  all  tech- 
nical or  chemical  phrases,  .  .  .  the 
names  of  all  ingredients  eomposingf'  it. 
Crescent  Mfg.  Co.  v.  Mickle  (1914)  216 
Fed.  246. 
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And  an  article  of  food  labeled  "O'Don- 
ohue's  Fifth  Avenue  Salad  Dressiitg"  is 
not  misbranded  in  violation  of  the  New 
York  agricultural  law,  in  that  the  label 
does  not  state  the  ingredients  of  the  arti- 
cle, as  such  a  statement  is  required  only 
when  the  article  is  an  imitation  or  adul- 
teration of  some  standard  article  of  food ; 
there  being  no  proof  that  there  is  a 
standard  merchantable  salad  dressing, 
and  that  the  article  in  question  is  not  that 
article,  or  that  any  ingredient  of  the 
article  in  question  is  unwholesome  or 
foreign  to  true  salad  dressing.  People  v. 
Henderson  (1911)  74  Misc.  577, 131  N.  Y. 
Supp.  997. 

Under  §  165  of  the  New  York  agricul- 
tural law,  which  provides  that  an  article 
of  food  shall  be  deemed  to  be  misbranded 
if  it  be  an  imitation  of,  or  oifered  for  sale 
under  the  distinctive  name  of,  another 
article,  or  if  the  package  containing  it, 
or  its  label,  bears  any  false  or  misleading 
statement  regarding  the  ingredients  or 
the  substances  contained  therein:  Pro- 
vided^ that  an  article  of  food  which  does 
not  contain  any  added  poisonous  or  dele- 
terious ingredients  shall  not  be  deemed  to 
be  misbranded,  if  it  is  a  mixture  or  com- 
pound known  by  its  own  distinctive  name, 
and  is  not  an  imitation  of  or  offered  for 
sale  under  the  distinctive  name  of  an- 
other article,  or  if  it  is  an  article  so  la- 
beled as  to  indicate  plainly  that  it  is  a 
mixture,  compound,  combination,  imita- 
tion, or  blend,  and  to  show  the  character 
and  constituents  thereof, — "tomato  cat- 
sup" labeled,  "Prepared  from  whole  ripe 
tomatoes,  no  artificial  color,  and  contains 
one  tenth  (■fe)  of  soda  benzoate,"  but 
which  is  artificially  colored  and  contains 
benzoic  acid  and  ^oo  of  1  per  cent  of 
sode  benzoate,  is  misbranded;  the  proviso 
in  the  statute  having  no  application  to 
the  article  in  question.  People  v.  Luke 
(1907)  122  App.  Div.  64, 106  N.  Y.  Supp. 
621. 

And  a  compound  composed  of  vanil- 
lin, cummerin,  spirits,  sugar,  coloring, 
and  water,  which  is  contained  in  a  bottle 
upon  which  is  a  label  bearing,  in  large 
full-face  type,  the  words  "Peerless  Ex- 
tract of  Vanilla,"  is  misbranded,  under 
the  same  section,  although  the  bottle  also 
has,  on  the  reverse  side  thereof,  a  small 
white  strip  of  paper  upon  which  is 
printed  in  small  type  the  following: 
"Formula  Vanilline  Cummerin  Spirits 
Sugar  Coloring  Water;"  such  article  so 
labeled  not  being  within  the  proviso. 
People  V.  Butler  (1909)  134  App.  Div. 
151,  118  N.  Y.  Supp.  849,  reversing  a 
judgment  of  the  municipal  court  in  favor 
of  the  defendant,  which  dismissed  the 
L.R.A.191CD, 


complaint,  and  ordering  a  new  trial ;  ap- 
peal dismissed  without  opinion  in  (1910) 
200  N.  Y.  556,  93  N.  E.  1127;  judgment  of 
the  municipal  court  affirmed,  after  a  new- 
trial,  on  the  authority  of  the  judgment  on 
the  first  appeal,  in  (1912)  148  App.  Div. 
928,  133  N.  Y.  Supp.  1137,  which  was 
affirmed  without  opinion  in  (1914)  212 
N.  Y.  613, 106  N.  E.  1037. 

Under  the  proviso  to  the  "Fourth" 
subdiv.  of  §  8  of  the  Federal  food  and 
drugs  act,  "In  the  ease  of  food,"  that  an 
article  of  food  which  does  not  contain 
any  added  poisonous  or  deleterious  in- 
gredient shall  not  be  deemed  misbranded, 
if  it  is  a  mixture  or  compound  known  as 
an  article  of  food  under  its  own  distinc- 
tive name,  etc.,  an  article  known  and  sold 
under  the  distinctive  name  of  "Coca  Co- 
la" is  not  misbranded  by  reason  of  any 
false  statement  or  suggestion  contained 
in  the  name  itself,  if  there  is  no  other 
article  having  this  distinctive  name,  al- 
though the  separate  words  of  the  name 
are  indicative  of  distinct  articles,  but  are 
not,  otherwise  than  as  applied  to  this 
article,  used  together  to  describe  any 
combination  of  the  two  distinct  articles. 
United  States  v.  40  Barrels  &  20  Kegs  of 
Coca  Cola  (1914)  132  C.  C.  A.  47,  215 
Fed.  535,  affirming  (1911)  191  Fed.  431. 

And  the  use  of  the  words  "Cream  Va- 
nilla" and  "Rose  Vanilla,"  which  have 
been  adopted  as  artificial  and  distinctive 
names  for  certain  flavors  and  colors  of  a 
proprietary  food  product  known  as  "Pud- 
dine,"  is  protected  by  the  same  proviso, 
and  does  not  constitute  misbranding,  al- 
though the  products  sold  under  such 
names  may  be  flavored  with  synthetic 
vanillin,  instead  of  the  natural  product 
in  the  form  of  the  vegetable  extract  of 
vanilla.  United  States  v.  150  Cases  of 
Fruit  Puddine  (1914)  211  Fed.  360. 

And  under  the  second  part  of  the  pro- 
viso, that  an  article  of  food  which  does 
not  contain  any  added  poisonous  or  dele- 
terious ingredients  shall  not  be  deemed  to 
be  misbranded,  if  it  is  an  article  labeled, 
branded,  or  tagged  so  as  to  indicate  plain- 
ly that  it  is  a  compound,  and  the  word 
"compound"  is  plainly  stated  on  the  pack- 
age in  which  it  is  offered  for  sale,  etc., — 
an  article  of  food  containing  no  poison- 
ous or  deleterious  ingredients,  which  is 
labeled  "Fruit  Wild  Cherry  Compound," 
has  been  held  not  to  be  misbranded,  al- 
though it  contains  no  "fruit  wild  cherry." 
Weeks  v.  United  States  (1915)  139 
C.  C.  A.  626,  224  Fed.  64. 

But  this  proviso  "was  only  intended  to 
protect  an  article  sold  under  its  distinc- 
tive name  from  the  charge  of  misbrand- 
ing in  so  far  as  any  statement  or  sug- 
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gestion  contained  in  the  name  itself  is 
concerned,  and  .  .  .  was  not  intended 
to  prevent  tlie  condemnation  of  the  arti- 
cle as  misbranded,  even  though  sold  un- 
der its  own  distinctive  name,  if  in  addi- 
tion to  such  distinctive  name  the  label 
contains  other  misleading  statements,  de- 
signs, or  devices."  United  States  v.  40 
Barrels  &  20  Kegs  of  Coca  Cola  (1911) 
191  Fed.  431,  affirmed  on  other  points  in 
(1914)  132  C.  C,  A.  47,  215  Fed.  535. 

And  80,  a  food  product  known  by  the 
distinctive  name  "Puddine"  or  "Fruit 
Pnddine,"  in  which  no  fruit,  in  the  com- 
mon meaning  of  the  word,  is  used,  but 
which  is  labeled  "Fruit  Flavored,"  is  mis- 
branded  within  the  meaning  of  the  Fed- 
eral act,  in  that  the  words  "fruit  fla- 
vored" are  false  and  misleading,  as  the 
protection  afforded  by  the  proviso  is  lim- 
ited to  the  distinctive  name,  and  does  not 
include  other  false  or  misleading  words 
or  statements  on  the  label  on  such  an 
article.  United  States  v.  150  Cases  of 
Fruit  Puddine  (Fed.)  supra. 

Stateaients  as  to  Mtnroe  of  article. 

Under  the  provision  of  §  8  of  the  Fed- 
eral food  and  drugs  act,  that  the  word 
"misbranded"  shall  apply  to  any  food  or 
drug  product  which  is  falsely  branded 
as  to  the  state,  territory,  or  country  in 
which  it  is  produced,  apples  and  black- 
berries grown  in  Arkansas  and  there 
bought  and  canned  by  a  Michigan  firm, 
which  are  labeled  "Tepee  Apples  [or 
Blackberries].  Packed  by  C.  H.  Godfrey 
&  Son,  Benton  Harbor  and  Watervliet, 
Mich.,"  are  misbranded  in  that  the  label 
is  misleading  and  false  as  leading  pur- 
chasers to  believe  that  the  fruit  was 
grown  as  well  as  packed  in  Michigan. 
United  States  v.  100  Cases  of  Tepee  Ap- 
ples (1908)  179  Fed.  985. 

And  under  the  further  provision  that 
"an  article  shall  also  be  deemed  to  be 
misbranded:  ...  In  the  ease  of 
food :  .  .  .  Second.  If  it  be  labeled  or 
branded  so  as  to  deceive  or  mislead  the 
purchaser,  or  purport  to  be  a  foreign 
product  when  not  so," — domestic  white 
wine,  artificially  carbonated  and  labeled 
"Extra  Dry  Champagne,"  with  words  in 
French  and  other  details  of  "dress"  tend- 
ing to  create  in  the  minds  of  purchasers 
the  impression  that  it  is  a  foreign  and  not 
a  domestic  product, — is  misbranded. 
Schraubstadter  v.  United  States  (1912) 
118  C.  C.  A.  42,  199  Fed.  568. 

And  domestic-made  macaroni  bearing 
a  label  which  is  very  distinctly  Italian 
in  general  appearance,  which  does  not 
state  the  name  of  the  manufacturer  or 
the  place  where  the  macaroni  is  made, 
L.RX1916D.  12 


which  has  nearly  all  of  the  wording 
thereon  in  the  Italian  language,  and  con- 
tains the  name  of  a  city  in  Italy  where 
macaroni  is  extensively  made,  is  mis- 
branded in  that  it  is  so  labeled  as  to  mis- 
lead the  purchaser  by  conveying  the 
impression  that  it  is  of  foreign  manufac- 
ture, notwithstanding  the  label  also 
bears,  in  small  type,  within  less  than  an 
inch  of  space,  on  the  very  narrow  white 
margin  on  the  lower  edge  of  the  label,, 
the  letters  "Mfg.  U.  S.  A."  United  States 
V.  267  Boxes  of  Macaroni  (1915)  225  Fed. 
79. 

Likewise,  under  the  pure  food  regula- 
tion adopted  pursuant  to  the  pure  food 
law,  that  "the  use  of  a  geographical  name 
in  connection  with  a  food  or  drug  pro- 
duct will  not  be  deemed  a  misbranding 
when,  by  reason  of  long  usage,  it  has 
come  to  represent  a  generic  term,  and  is 
used  to  indicate  a  style,  type,  or  brand; 
but  in  such  cases,  the  state  or  territory 
where  any  such  article  is  manufactured 
or  produced  ebail  be  stated  upon  the 
principal  label," — the  geographical  name 
of  "Mocha"  may  be  used  in  connection 
with  coffee  grown  in  either  Arabia  or 
Abyssinia,  but  the  word  "Abyssinian" 
must  be  used  in  connection  therewith  to 
cover  coffee  grown  in  Abyssinia,  and 
the  word  "Ajrabian,"  in  connection  there- 
with, to  cover  coffee  grown  in  Arabia,  and 
either  coffee  is  misbranded  if  labeled 
merely  "Mocha."  United  States  v.  Thom- 
son &  T.  Spice  Co.  (1912)  198  Fed.  565. 

But  a  domestic  gin  which  is  labeled 
"London  Dry  Gin"  is  not  misbranded,  in 
that  it  purports  to  be  a  foreign  product 
when  not  so,  or  in  that  the  label  is  decep- 
tive and  misleading,  if  the  jury  find,  on 
proper  evidence,  that  the  term  "London 
Dry  Gin"  designates  a  distinct  and  well- 
known  kind  of  gin  having  certain  charac- 
teristics that  identify  it  wherever  it 
may  be  made,  rather  than  the  place  of 
origin.  United  States  v.  36  Bottles  of 
London  Dry  Gin  (1913)  205  Fed.  Ill,  re- 
versed and  a  new  trial  granted,  on  an- 
other ground  in  (1914)  127  C.  C.  A.  119, 
210  Fed.  271. 

And  in  United  States  v.  Schurman 
(1910)  177  Fed.  581,  which  was  an  appli- 
cation for  leave  to  file  an  information  for 
an  alleged  violation  of  the  Federal  pure 
food  act  in  misbranding  a  domestic  food 
product  by  labeling  it  "Genuine  Dutch 
Tea  Kusk,  made  in  Holland,  Mich.,  by 
the  Michigan  Tea  Rusk  Company,  Hol- 
land, Mich.,"  and  having  the  word  "Hol- 
land," where  it  first  occurred,  in  type 
80  large  and  prominent  as  to  hold  the  at- 
tention and  thus  mislead  purchasers  into 
supposing  that  the  article  was  a  genuine 
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importation  from  the  country  of  Hol- 
land,— the  application  was  denied,  with 
leave  to  renew  the  same  at  any  time  up- 
on a  further  showing  that,  after  notice 
from  the  Department  of  Agriculture  of  a 
conclusion  that  the  label  was  improper, 
or  after  knowledge  of  the  disposition  of 
this  motion,  the  respondents  should  con- 
tinue to  use  the  word  "genuine"  upon 
their  labels,  or  to  give  undue  prominence 
to  the  word  "Holland;"  the  court  saying 
that  "in  a  case  like  this,  where  the  vio- 
lation is  doubtful,  and  where  the  respond- 
ents seem  to  have  acted  in  good  faith  in 
being  willing  to  comply  with  the  law  and 
the  rules,  if  they  could  find  out  what  the 
law  and  the  rules  were,  it  is  extremely 
improbable  that  any  jury  would  find,  be- 
yond a  reasonable  doubt,  the  existence 
of  the  essential  misleading,  and,  upon  the 
same  principle  which  requires  a  grand 
jury  not  to  indict  unless  it  is  reasonably 
probable  that  a  conviction  might  follow, 
this  information  should  not  be  filed." 

Statements    as    to    strength,    quality, 
grade,  or  pnrity  ef  article. 

An  insecticide  labeled  "Inert  Sub- 
stance. Water  7%,  Insecticide  93%," 
which  in  fact  contains  over  10  per  cent  of 
water,  is  misbranded  within  the  meaning 
of  the  insecticide  act  of  1910.  United 
States  V.  2  Cases  of  Sulpho-Napthol 
(1914)  213  Fed.  519. 

And  an  article  of  food  labeled  "Extract 
Terpeneless  Lemon"  is  misbranded  if  it 
contains  only  .05  per  cent  of  citral  de- 
rived from  oil  of  lemon,  while  terpene- 
less extrnct  of  lemon,  according  to  es- 
tablished standards  of  purity,  contains 
or  should  contain,  not  less  that  .2  per 
cent  of  citral  derived  from  oil  of  lemon. 
United  States  v.  Frank  (1911)  189  Fed. 
195. 

But  flour  containing  90  per  cent  of  the 
flour  content  of  the  wheat  is  not  mis- 
branded in  being  labeled  "patent  flour," 
where  there  is  no  fixed  standard  as  to  the 
percentage  of  the  flour  content  which 
may  properly  be  termed  "patent  flour," 
and  that  term  does  not  connote  any  fixed 
or  maximum  percentage  of  the  flour  eon- 
tent  of  the  wheat  berry,  but  means  mere- 
ly flour  containing  less  that  the  total  of 
the  flour  content  of  the  wheat.  Lexing- 
ton Mill  &  Elevator  Co.  v.  United  States 
(1913)  121  C.  C.  A.  23,  202  Fed.  615, 
affirmed  on  other  points  in  (1914)  232 
U.  S.  399, 58  L.  ed.  658,  L.R.A.1915B,  774, 
34  Sup.  Ct.  Rep.  337. 

And  a  Missouri  grain  dealer  who  con- 
tracted to  sell  Xo  2  red  wheat  according 
to  Missouri  state  inspection  is  not  guilty 
of  misbranding  a  carload,  of  wheat 
L.R.A.1916D. 


shipped  to  Texas  under  the  contract, 
with  an  invoice  describing  it  as  "2  red 
wheat,  .  .  .  K.  C.  Wts.  and  Grades," 
where  he  never  saw  the  load  of  wheat,  or 
had  anything  to  do  with  its  shipment,  ex- 
cept to  order  the  operator  of  a  public 
elevator  to  ship  out  No.  2  red  wheat, 
and  the  operator  loaded  a  car  with  wheat 
out  of  the  bin  containing  that  grade, 
which  an  official  inspector  of  the  state  of 
Missouri  then  inspected  in  the  car,  and 
adjudged  and  certified  to  be  No.  2  red 
wheat,  and  the  elevator  operator  caused 
the  carload  to  be  forwarded  to  Texas,  al- 
though, when  the  load  of  wheat  arrived 
in  Texas,  a  Texas  inspector,  a  Federal 
inspector,  and  others  inspected  it  and 
found  it  not  to  be  "No.  2  red  wheat." 
Hall-Baker  Grain  Co.  v.  United  States 
(1912)  117  C.  C.  A.  318,  198  Fed.  614. 

Statements    as    to    onratlTe    effect    o< 
drug  or  medicine. 

False  and  misleading  statements  on 
the  label  on  a  drug  or  medicine  as  to  its 
curative  or  remedial  effects,  which  do 
not,  however,  import  any  statement  con- 
cerning identity,  do  not  constitute  mis- 
branding within  the  meaning  of  §  8  of 
the  Federal  food  and  drugs  act  of  June 
30,  1906,  as  such  statements  are  beyond 
the  scope  and  purpose  of  the  act,  which 
defines  the  term  "misbranded"  as  appli- 
cable to  all  drugs  or  articles  of  food, 
the  package  or  label  of  which  shall  bear 
any  statement,  design,  or  device  regard- 
ing such  article  or  the  ingredients  or 
substances  contained  therein  which  shall 
be  false  or  misleading  in  any  particular. 
United  States  v.  Johnson  (1911)  221  U. 
S.  488,  55  L.  ed.  823,  31  Sup.  Ct.  Rep. 
627,  affirming  (1910)  177  Fed.  313;  Unit- 
ed States  V.  American  Dru^ists'  Syndi- 
cate (1911)  186  Fed.  387. 

But  under  the  Sherley  amendment  of 
1912  to  the  Federal  food  and  drugs  act 
of  1906,  statements  as  to  the  curative 
properties  of  a  drug  or  medicine  consti- 
tute misbranding  if  they  are  both  false 
in  fact  and  fraudulently  made,  but  not 
if  made  in  good  faith  as  an  honest  ex- 
pression of  opinion;  and  the  question  of 
fact  as  to  the  fraudulent  character  of 
the  statement  is  one  which  must  be  de- 
termined by  the  jury.  United  States  v. 
American  Laboratories  (1915)  222  Fed. 
104. 
Place  of  statements. 

The  word  "package,"  or  its  equivalent 
expression,  as  used  in  the  section  of  the 
Federal  pure  food  and  drugs  act  of  June 
30,  1906,  defining  what  shall  constitute 
misbranding  within  the  meaning  of  the 
act,  refers  to  the  immediate  container 
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of  the  article  which  is  intended  for  con-  [ 
sumption  by  the  public,  and  not  simply 
to  the  outside  wrapping  or  box  contain- 
ing the  packages  made  up  and  intended 
for  sale  to  the  ultimate  consumer.  Mc- 
Dennott  v.  Wisconsin  (1913)  228  U.  S. 
115,  57  L.  ed.  754,  47  KR.A.(N.S.)  984, 
33  Sup.  Ct.  Rep.  431,  Ann.  Cas.  1915A, 
39,  reversing  (1910)  143  Wi8,  18,  126  N. 
W.  888,  21  Ann.  Cas.  1315. 

And,  auscordingly,  in  a  prosecution  un- 
der the  Federal  pure  food  and  drugs  act 
for  shipping  misbranded  medicines  in  a 
box  containing  several  bottles  thereof, 
it  is  not  necessary  to  allege  that  the  box 
was  misbranded,  if  it  is  charged  that 
each  of  the  bottles  was  misbranded.  Dr. 
J.  L.  Stephens  Co.  v.  United  States 
(1913)  122  C.  C.  A.  135,  203  Fed.  817. 

Under  the  Federal  act  of  1906,  false 
and  misleading  statements  regarding  an 
article  on  an  advertising  circular  in- 
closed with  the  article  inside  the  carton 
in  which  it  was  offered  for  sale,  did  not 
constitute  misbranding,  as  such  a  cir- 
cular neither  induced  a  sale  nor  deceived 
a  prospective  purchaser,  and  was  not 
within  the  purview  of  the  act.  United 
States  V.  American  Druggists'  Syndicate 
(1911)  186  Fed.  387. 

But  under  the  amendment  of  1912, 
false  and  fraudulent  statements  regard- 
ing curative  or  therapeutic  effects,  on 
circulars  contained  in  the  package,  con- 
stitute misbranding.  Seven  Cases  v. 
Ukited  States,  ante,  164. 

Mere  oVerlac  for  sale  •■  aaother  *r- 
tlele. 

Under  the  portion  of  §  8  of  the  Fed- 
eral food  and  drugs  act,  which  defines 
misbranding  as  "offering  an  article  for 
sale"  under  the  distinctive  name  of  an- 
other article,  even  though  no  label  de-l 
scribing  it  as  such  other  article  be  affixed 


to  it,  an  article  of  food  consisting  of  a 
compound  of  lemon  terpene  and  citral 
is  misbranded  if  offered  for  sale  and 
sold  as  pure  lemon  oil.  Weeks  v.  United 
States  (1915)  139  C.  C.  A.  626,  224  Fed. 
64. 

Package  oontaiaing  premlmn  or  con- 
pon  as  mlsbraKded. 

It  is  within  the  police  power  of  the 
state  to  provide  that  a  food  product  shall 
be  deemed  to  be  misbranded  if  there  be 
contained  in  the  package  any  gifts,  premi- 
ums, or  prizes.  Re  Arrigo  (1915)  98 
Neb.  134,  L.R.A.— ,  — ,  152  N.  W.  319; 
Re  De  Klotz  (1915)  98  Neb.  140,  152  N. 
W.  321;  Re  Indovina  (1915)  98  Neb.  140, 
152  N.  W.  321. 

But  under  the  provision  of  the  Ne- 
braska pure  food  act,  that  a  food  prod- 
uct shall  be  deemed  to  be  misbranded  if 
there  be  contained  in  the  package  any 
gifts,  premiums,  or  prizes,  a  food  pack- 
age is  not  misbranded  by  reason  of  the 
fact  that  it  contains  merely  a  narrow 
slip  of  thin  paper  or  coupon,  which  does 
not  in  any  way  affect  the  wholesomeness 
of  the  food,  and  is  practically  unap- 
preciable  in  weight,  and  which  bears  the 
printed  statement:  "This  coupon  will 
be  accepted  by  us,  with  others,  in  full 
payment  for  the  many  beautiful  and 
costly  articles  described  in  our  hand- 
somely illustrated  catalogue  upon  condi- 
tions stated  therein,"  etc.;  such  a  slip 
or  coupon  not  being  distinguishable,  in 
principle,  for  the  purposes  of  this  stat- 
ute, from  any  other  printed  advertising 
matter,  against  the  placing  of  which  in 
food  packages  there  is  no  prohibition. 
Re  De  Klotz  (1915)  98  Neb.  861,  155  N. 
W.  240,  setting  aside,  upon  rehearing, 
the  opinion  reported  in  (1915)  98  Neb. 
140,  152  N.  W.  321,  and  affirming  the 
judgment  of  the  trial  court.    A.  C.  W. 


rLLINOIS  StrPREME  COURT. 

EE  WILL  OF  MICHAEL  O'CONNOR,  De- 
ceased. 

HOWARD  JAMES  SCOTT  et  al.,  Appts., 

v. 

MARY  A.  O'CONNOR  COUCH. 

(271  111.  395,  111  N.  E.  272) 

"Will  .—  corporation       as       executor  — 
stockholder  as  witness. 

1.  A  stockholder  of  a  bank  which  is  made 

Xoto.  —  As  to  competency,  as  an  attest- 
ing witness,  of  officer  or  stockholder  of  a 
corporation  named  as  executor  or  trustee, 
see  annotation  following  this  case,  post,  185. 
L.K.A.1916D. 


executor  of  a  will  is  not  competent  to  wit- 
ness its  execution. 
For  other  caset,  see   Wills,  I.   b,  in  Dig. 

1S2  N.  8. 
Same  —  ntatutory  regnlatlons  —  cor- 
poration and  stockholder. 
2.  A  corporation  named  as  executor  in  a 
will  witnessed  by  one  of  its  stockholders  is 
within  the  operation  of  a  statute  providing 
that  if  any  beneficial  interest  is  given  to  a 
subscribing  witness,  such  interest  shall  be 
null  and  void,  and  he  shall  be  compelled  to 
give  testimony  as  to  the  residue  of  the  will, 
and  therefore  the  corporation  is  disquali- 
fted  to  act  as  executor,  but  the  stockholder 
must  testify  as  to  the  execution  of  the 
will. 

For  other  cases,  see  Wills,  I.  e,  2,  in  Dig. 
1-.52  v.  a. 
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Same  —  proper  attestation  —  adverse 
testimony  of  attesting  witnesses. 

3.  A  will  containing  an  attesting  clause 
properly  signed,  and  reciting  that  tlie  'wit- 
nesses believed  testator  to  be  of  sound  mind 
and  capable  of  making  the  will,  meets  the 
requirements  of  the  statute,  although  the 
attesting  witnesses  subsequently  testified 
that  testator  was  not  of  sound  mind  and 
memory. 

For  other  oases,  see  Wills,  I.  h,  in  Dig. 
1-52  N.  8. 

Kvldence  —  capacity  of  testator  —  opin- 
ions. 

4.  Persons  who  testify  to  transacting 
business  with  testator  and  meeting  him 
socially  may  give  their  opinions  as  to  his 
soundness  of  mind. 

For  other  cases,  see  Evidence,  VII.  e,  in  Dig. 
1-52  y.  S. 

(Cooke,  J.,  dissents.) 

(December  22,  1915.) 

APPEAL,  by  proponents  from  a  judgment 
of  the  Circuit  Court  for  Knox  County, 
affirming  a  judgment  of  the  County  Court, 
refusing  probate  of  an  instrument  alleged 
to  be  the  will  of  Michael  O'Connor,  de- 
ceased.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Kdward  Mahor,  R.  H.  C.  Mil- 
ler,  and  Sig.  B.  Nelson,  for  appellants: 

Proponents  of  a  will  and  codicil  are  not 
confined,  on  appeal  to  the  circuit  court, 
when  they  were  rejected  in  the  county  court, 
to  the  testimony  of  attesting  witnesses,  and 
resort  may  be  had  to  any  legitimate  evi- 
dence which  may  be  resorted  to  in  order  to 
establish  a  will  in  chancery. 

Mead  V.  Presbyterian  Church,  229  111. 
529,  14  L.RA.(N.S.)  255,  82  N.  E.  371, 
11  Ann.  Cas.  426;  Kaul  v.  Lyman,  2S9  111. 
30,  102  N.  E.  179;  Voodry  v.  University  of 
Illinois,  261  111.  48,  95  N.  E.  1034;  Craig 
V.  Southard,  148  III.  37,  35  N.  E.  361. 

Proponents  are  not  bound  by  the  testi- 
mony of  attesting  witnesses.  They  may  be 
contradicted  or  impeached  by  proof  of  previ- 
ous declarations,  as  proponents  are  required 
by  law  to  produce  the  attesting  witnesses. 

30  Am.  &  Eng.  Enc.  Law,  p.  595;  Thomp- 
son V.  Owen,  174  111.  229,  46  L.R.A.  682,  51 
N.  E.  1046;  Re  Barry,  219  111.  391,  76  N. 
E.  577;  Re  Simon,  266  111.  304,  107  K.  E. 
613. 

The  testimony  of  the  attesting  witness 
Pankey,  and  of  the  witnesses  Butt  and  Wil- 
liamson, was  competent,  and  it  was  error 
to  exclude  or  strike  out  such  testimony. 

Jones  V.  Grieser,  238  111.  183,  87  K  E. 
205,  15  Ann.  Cas.  787;  Fearn  v.  Postle- 
thwaite,  240  111.  626,  88  N.  E.  1057;  Boyd 
T.  McConnell,  209  III.  396,  70  N.  E.  649; 
Standley  v.  Moss,  114  111.  App.  612. 
'L.R.A.1916D. 


The  opinion  of  a  nonexpert  witness  is  en- 
tilled  to  no  weight  where  he  states  no  facts 
on  which  to  base  a  reasonable  belief  as  to 
the  mental  condition  of  the  testator. 

Brainard  v.  Brainard,  259  111.  627,  103 
N.  E.  45;  Craig  v.  Southard,  148  III.  37, 
35  N.  E.  361 ;  Baker  v.  Baker,  202  111.  609, 
67  N.  E.  410;  Huggins  v.  Drury,  192  Hi 
528,  61  N.  E.  652. 

The  valid  execution  of  the  codicil,  to- 
gether with  testamentary  capacity  at  the 
time  of  its  execution,  carries  with  it  and 
proves  the  will,  because  O'Connor's  codicil 
refers  to  and  makes  the  will  a  part  of  the 
codicil. 

Fry  V.  Morrison,  159  111.  244,  42  N.  E. 
774;  Ellis  v.  Dick,  165  111.  637,  46  N.  E. 
710;  Brown  v.  Riggin,  94  111.  560;  Duncan 
V.  Duncan,  23  111.  364,  76  Am.  Dec.  699. 

The  law  presumes  that  O'Connor  was  sane 
before  and  at  the  times  of  the  execution  of 
the  will  and  of  the  codicil. 

Wilbur  V.  Wilbur,  129  111.  392,  21  N.  E. 
1076;  Holloway  v.  Galloway,  61  111.  159; 
(Carpenter  v.  Calvert,  83  111.  62;  Baker  v. 
Baker,  202  111.  695,  67  N.  R.  410:  Craig  v. 
Southard,  162  111.  209,  44  N.  E.  393. 

Testimony  of  conduct  of  business  trans- 
actions before  and  after  the  execution  of  the 
will  and  codicil  is  properly  receivable  to 
show  testamentary  capacity,  such  evidence 
being  confined  within  reasonable  limits  as  to 
time. 

Voodry  v.  University  of  Illinois,  251  111. 
48,  95  N.  E.  1034;  Craig  v.  Southard,  148 
111.  37,  35  N.  E.  361;  Petefish  v.  Becker,  176 
lU.  448,  52  N.  £.  71;  Shults  v.  Shults,  229 
111.  420,  82  N.  E.  312. 

The  testimony  of  a  subscribing  witness 
invalidating  a  will  ought  to  be  received  with 
suspicion,  because  such  person,  by  his  act 
of  attestation,  solemnly  testifies  to  the  san- 
ity of  the  testator,  and,  as  a  matter  of  law, 
the  testimony  of  sudi  subscribing  witness 
is  entitled  to  no  more  weight  than  that  of 
another  person  of  equal  ability  and  oppor- 
tunities of  observation. 

Craig  V.  Southard,  148  111.  37,  35  N.  E. 
361;  Brainard  v.  Brainard,  259  111.  613, 
103  N.  E.  45;  25  Am.  &  Eng.  Enc.  Law, 
p.  1016;  40  Cyc.  1309;  1  Woemer,  Am. 
Law  of  Administration,  2d  ed.  §  218;  Lam- 
bert v.  Cooper,  29  Gratt.  61 ;  Webb  v  Dye, 
18  W.  Va.  376;  Young  v.  Barner,  27  Gratt. 
96;  Baker  v.  Baker,  202  111.  695,  67  N.  B. 
410. 

O'Connor  had  mental  strength  before,  at, 
and  after  the  making  of  the  will,  and  be- 
fore, at,  and  after  th«  making  of  the  codicil, 
to  make  contracts  and  carry  on  and  trans- 
act ordinary  business.  This  is  more  than 
sufficient  to  establish  testamentary  capacity. 

Re  Weodman,  254  III.  505,  98  N.  E.  9.'>6; 
Trish  V.  Newell,  62  111.  196,  14  Am.  Rep. 
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79;  Schneider  t.  Manning,  121  HI.  376,  12 
X.  £.  267;  Greene  v.  Greene,  145  HI.  264, 
33  X.  £.  941;  Drum  v.  Capps,  240  111.  524, 
88  N.  G.  1020;  Bevelot  v.  Lestrade,  153  111. 
«23,  3S  N.  E.  1056;  Meeker  v.  Meeker,  75 
111.  260. 

Mental  capacity  is  held  established  by 
proof  of  facts  that  tend  to  show  capacity  of 
testator  to  transact  his  ordinary  business. 
Facts  of  lacking  testamentary  capacity 
must  clearly  preponderate  to  justify  a  set- 
ting aside  of  the  will. 

Todd  V.  Todd,  221  111.  410,  77  N.  E.  680; 
Adams  v.  First  M.  E.  Church,  251  111.  268, 
96  N.  K.  253;  Wilkinson  v.  Serrice,  249  111. 
146,  94  N.  E.  50,  Ann.  Cas.  1012A,  41; 
Wilbur  V.  Wilbur,  129  111.  392,  21  N.  E. 
1076. 

Messrs.  Hardy  Sk  Hardy  and  Clilper- 
field  &  Chlperfleld,  for  appellee: 

Competency  of  attesting  witnesses  must 
exist  at  the  time  the  will  is  witnessed. 

Slingloff  V.  Bruner,  174  III.  561,  51  N.  E. 
772;  Sloan  y.  Sloan,  184  111.  579,  66  N.  E. 
052;  Smith  t.  Goodell,  258  111.  145,  101 
X.  E.  255 ;  Fisher  v.  Spence,  150  111.  253,  41 
Am.  St.  Rep.  360,  37  N.  E.  314;  Gump  t. 
Gowans,  226  111.  635,  117  Am.  St.  Rep.  276, 
80  X.  E.  1086;  Fearn  v.  Postlethwaite,  240 
HI.  626,  88  N.  E.  1037;  Standley  v.  Moss, 
114  III.  App.  612. 

The  test  of  competency  is  whether  the 
witness  will  gain  or  lose  financially,  as 
the  direct  result  of  the  suit,  or  whether  the 
judgment  will  be  evidence  for  or  against 
him  in  another  action. 

Boyd  V.  McConnell,  209  lU.  396,  70  X.  E. 
649;  O'Brien  v.  Bonfleld,  213  111.  428,  72 
X.  E.  1090;  Rowlett  v.  Moore,  262  III.  436, 
96  X.  E.  835,  Ann.  Cas.  10120,  346;  Smith 
V.  Goodell,  258  111.  145,  101  X.  E.  255; 
■lones  V.  Grieser,  238  111.  183,  87  N.  E.  295, 
15  Ann.  Cas.  787;  Fearn  v.  Postlethwaite, 
240  111.  626,  88  N.  E.  1057. 

An  executor  is  not  a  competent  witness 
to  the  execution  of  a  will. 

Ferguson  v.  Hunter,  7  111.  657;  Bardell 
T.  Brady,  172  111.  420,  50  N.  E.  124;  Sloan 
T.  Sloan,  184  III.  579,  56  N.  E.  952;  Re 
Tobin,  1P6  111.  484,  63  X.  E.  1021;  God- 
frey V.  Phillips,  209  HI.  584,  71  X.  E.  19; 
Jones  V.  Abbott,  235  111.  220,  85  N.  E.  279; 
Jones  V.  Grieser,  238  111.  186,  87  N.  E.  295, 
15  Ann.  Cas.  787. 

Courts  of  equity  will  disregard  mere  mat- 
ters of  form  and  will  look  to  the  sub- 
stance, and  see  on  which  side  of  the  con- 
troversy the  real  interest  of  a  party  to  the 
suit  who  is  interested  therein  lies,  and  de- 
termine the  competency  of  the  witness  from 
his  interest  in  the  case,  regardless  of  the 
mere  question  of  pleadings,  when  the  ques- 
tion is  as  to  his  interest  in  the  case. 

Campbell  t.  Campbell,  130  III.  466,  6 
L.R.A.1916D. 


L.RJi.  167,  22  N.  E.  620;  Pyle  v.  Pyle,  158 
111.  289,  41  N.  E.  999;  Bardell  v.  Brady, 
172  111.  424,  50  N.  E.  124. 

Stockholders  in  a  corporation  are  not 
competent  witnesses. 

Anthony  Ittner  Brick  Co.  v.  Ashby,  198 
111.  562,  64  X.  E.  1109;  C.  H.  Albers  Com- 
mission Co.  V.  Sessel,  193  111.  153,  61  N. 
E.  1075;  Consolidated  Ice  Mach.  Co.  v. 
Keifer,  134  111.  481,  10  L.R.A.  696,  23  Am. 
St.  Rep.  688,  25  X.  E.  799 ;  First  Xat.  Bank 
r.  Dunbar,  118  111.  625,  9  N.  E.  186; 
Thrasher  r.  Pike  County  R.  Co.  25  111.  393 ; 
Nichols  T.  Cunningham,  181  111.  App.  190; 
National  Woodenware  &  Cooperage  Co.  v. 
Smith,  108  111.  App.  477;  First  Nat.  Bank 
V.  Sandmeyer,  164  HI.  App,  141;  Christian- 
sen V.  Dunham  Towing  &  Wrecking  Co.  75 
111.  App.  267. 

The  requisites  of  the  statute  must  be  ob- 
served. 

Greene  v.  Hitchcock,  222  III.  216,  78  X. 
E.  614;  Crowley  y.  Crowley,  80  111.  469; 
Hill  V.  Kehr,  228  III.  204,  119  Am.  St.  Rep. 
425,  81  N.  E.  848;  Allison  v.  Allison,  46  HI. 
61,  92  Am.  Dec.  237. 

Witnesses  must  have  made  observation  to 
be  qualified  to  express  an  opinion. 

Hobbs  V.  Saunders,  264  HI.  32,  105  N.  E. 
737. 

Cartwrlsbt,  J.,  delivered  the  opinion  of 
the  court: 

Application  was  made  to  the  county  court 
of  Knox  county  to  admit  to  probate  an  in- 
strument alleged  to  be  the  will  of  Michael 
O'Connor,  deceased.  Probate  was  refused, 
and  an  appeal  was  taken  by  the  legatees 
and  devisees  under  the  will  to  the  circuit 
court.  There  was  a  hearing  in  the  circuit 
court,  at  which  the  heirs  at  law  contested 
the  application,  and  probate  was  again  re- 
fused, and  a  further  appeal  was  taken  to 
this  court. 

On  January  4,  1913,  Michael  O'Connor 
executed  an  instrument  as  his  last  will  and 
testament  at  the  People's  Trust  k  Savings 
Bank  in  Galesburg,  where  he  had  done  con- 
siderable business,  and  he  died  on  May  24, 
1914.  The  attestation  clause  was  in  the 
usual  form,  containing  all  the  statutory  re- 
quirements, and  it  was  signed  by  Nellie 
Stark  and  W.  H.  Pankey  as  witnesses.  Nel- 
lie Stark  was  a  stenographer  and  clerk  in 
the  bank,  and  she  testified  to  the  execution 
of  the  will,  and  that,  in  her  opinion,  the 
testator  was  at  that  time  oi  sound  mind 
and  memory.  W.  H.  Pankey  was  the  other 
subscribing  witness,  and  testified  to  the  exe- 
cution of  the  will  and  that  at  the  time  he 
regarded  the  testator  as  of  sound  mind  and 
memory;  but  his  testimony  was  stricken 
out  by  the  court,  because  he  was  a  director 
and  stockholder  of  the  bank,  which  was  ap- 
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pointed  executor  of  the  will.  The  statute 
of  wills  provides  that  a  -will  must  be  at- 
tested in  the  presence  of  the  testator  or  tes- 
tatrix by  two  or  more  credible  witnesses, 
and  that  means  witnesses  who  at  the  time 
were  competent,  in  law,  to  testify  concern- 
ing the  subject-matter.  Harp  v.  Parr,  168 
111.  45!),  48  N.  E.  113;  Johnson  v.  Johnson, 
187  III.  86,  S8  N.  E.  237.  The  test  of  com- 
petency is  whether  the  witness  will  gain  or 
lose  financially  as  a  direct  result  of  the 
establisliing  of  the  instrument  as  a  will. 
O'Brien  t.  Bonfield,  213  111.  428,  72  N.  E. 
lOno.  Under  that  rule  a  person  who  is  ap- 
pointed executor  by  a  will  is  incompetent 
to  attest  it  as  a  witness  because  he  will 
fiain  the  commissions  allowed  by  law  if  the 
will  is  established,  and  that  is  a  direct 
financial  gain  to  him,  and  another  person 
who,  by  virtue  of  a  contract,  is  to  share 
in  the  fees  earned  by  the  executor,  is  equally 
incompetent.  Smith  v.  Goodell,  258  111.  145, 
101  N.  E.  255.  The  test  whether  a  witness 
has  an  interest  which  disqualifies  hira,  un- 
der the  act  concerning  evidence  and  deposi- 
tions, to  testify  against  an  heir,  devisee,  or 
legatee,  is  whether  he  will  immediately  gain 
or  lose  by  the  event  of  the  suit,  or  whether 
the  verdict  can  be  given  in  evidence  for  or 
against  him  in  another  suit.  The  interest 
must  be  a  legal  interest  in  the  outcome  of 
the  suit,  and  it  must  be  certain,  direct, 
and  immediate.  Feitl  v.  Chicago  City  R. 
Co.  211  111.  279,  71  N.  E.  991;  Jones  v.  Ab- 
bott, 235  111.  220,  86  N.  E.  279;  Ackman  v. 
Potter,  239  111.  578,  88  N.  E.  231. 

Counsel  for  appellants  contend  that  un- 
der these  rules  Pankey  was  a  competent  wit- 
ness, because  his  interest  as  a  stockholder 
in  the  commissions  was  indirect,  and  not  im- 
mediate, but  remote  and  incidental,  and 
that,  while  there  was  a  possibility  of  a  di- 
rect profit  to  the  bank,  there  could  be  only 
an  indirect  profit  to  Pankey.  Counsel  for 
appellee,  citing  and  relying  upon  cases  hold- 
ing the  above  rule,  contend  that  Pankey 
was  incompetent,  because  he  had  an  inter- 
est which  must  be  direct,  legal,  immediate, 
and  certain,  and  would  gain  or  lose  as  a 
result  of  the  suit.  That  could  only  be  if  a 
beneficial  interest  was  given  to  him  by  the 
terms  of  the  will  itself,  since  he  neither 
had  nor  claimed  any  interest  in  any  prop- 
erty disposed  of  by  the  will,  and  had  ac- 
quired no  interest,  by  contract  or  otherwise, 
adverse  to  the  heir  at  law.  The  question 
whether  a  stockholder  of  a  corporation  is 
a  competent  witness  to  testify  against  the 
representative  of  a  deceased  person,  where 
the  corporation  will  gain  or  lose  as  a  result 
of  a  suit,  must  be  regarded  as  settled  in 
this  court,  and  the  position  of  counsel  for 
appellee  must  be  upheld.  Stockholders  in 
a  corporation  are  owners  of  the  income  and 
L.R.A.1916D. 


earnings  of  the  corporation  and  directly  in- 
terested therein,  and  as  a  general  rule,  un- 
affected by  any  special  statutory  provision, 
they  are  incompetent  to  testify  for  the  bene- 
fit of  the  corporation  against  an  heir  at 
law,  devisee,  or  legatee.  C.  H.  Albers  Coin- 
mission  Co.  t.  Sessel,  193  111.  353,  61  IC. 
E.  1075;  Anthony  Ittner  Brick  Co.  v.  Ash- 
by,  198  111.  562,  64  N.  E.  1109;  Cronin  v. 
Supreme  Council,  R.  L.  199  111.  228,  93  Am. 
St.  Rep.  127,  65  N.  E.  323.  There  is.  how- 
ever, a  special  statutory  provision  applica- 
ble to  a  witness  attesting  the  execution  of  a 
wUl. 

In  the  revision  of  1872  (Laws  1871-72, 
p.  775),  a  provision  of  the  Revised  Statutes 
of  1845  was  brought  forward  as  §  8  of  the 
statute  of  wills  (Hurd's  Rev.  Stat.  1913,. 
chap.  148).  It  removed  the  incompetency 
of  a  witness  to  the  execution  of  a  will  to  , 
whom  any  beneficial  devise,  legacy,  or  in- 
terest was  made  or  given  by  the  will,  and 
provided  that  such  witness  should  be  com- 
pellable to  appear  and  give  testimony  on 
the  residue  of  the  will  in  like  manner  as  if 
no  such  devise  or  bequest  had  been  made; 
but  the  devise,  legacy,  or  interest  was  de- 
clared to  be  null  and  void  unless  the  will 
had  been  duly  attested  by  a  suiHcient  num- 
ber of  witnesses  exclusive  of  such  person,  - 
saving,  however,  to  the  witness,  any  share 
of  the  testator's  estate  not  exceeding  the 
value  of  the  devise  or  bequest  to  which  the 
witness  would  have  been  entitled  if  the  will 
was  not  established.  That  section  of  the 
statute  of  wills  was  regarded  by  this  court 
as  remedial,  and  its  purpose  and  effect  were 
explained,  in  Jones  v.  Grieser,  238  111.  183, 
87  N.  E.  295,  15  Ann.  Cas.  787.  In  that 
case  W.  H.  Armstrong  and  W.  J.  Sprague 
were  the  attesting  witnesses  of  the  will  of 
Jeremiah  Smith,  deceased,  and  were  also 
named  as  executors  of  the  will.  Upon  an 
application  to  admit  the  will  to  probate, 
the  county  court  held  they  were  not  com- 
petent as  witnesses;  but  on  appeal  the 
circuit  court  decided  they  were  competent, 
and  admitted  the  will  to  probate,  and  this 
court  affirmed  the  judgment.  As  to  the 
remedial  nature  of  the  statute,  the  court 
said  that  it  was  passed  solely  with  the  view 
to  prevent  the  destruction  of  a  will  which 
would  otherwise  be  a  valid  will,  except  that 
the  will  as  executed  contained  some  provi- 
sion which  made  its  establishment  accord- 
ing to  the  form.s  of  law  necessary  by  the 
calling  of  witnesses  who  took  some  interest 
under  the  will.  Concerning  the  application 
of  the  section  to  particular  witneaaes.  and 
whether  their  incompetency  was  removed  by 
the  statute,  the  court  said:  "If  the  incom- 
petency of  the  witnesses  existed  outside  of 
the  fact  that  the  will  gave  them  a  beneficial  '"^ 
interest  in  the  testator's  estate,  §  8  of  the       ■' 
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'wills  act  doee  not  remove  the  incompetency 
of  the  witnesses  to  the  will.  If,  however, 
the  incompetency  of  the  witness  arises  by 
the  act  of  attesting  a  will  which  gives  the 
witness  some  interest  in  the  testator's  es- 
tate, the  statute  does  apply,  and  under 
that  section  of  the  statute,  while  the  wit- 
ness cannot  take  under  the  will,  neverthe- 
less he  may  be  called  and  the  will  estab- 
lished by  his  evidence." 

The  court  said  that  a  person  named  as  ex- 
ecutor in  a  will,  who  has  signed  the  will  as 
an  attesting  witness,  clearly  falls  within  the 
section,  and  may  be  required  to  give  evidence 
in  support  of  the  execution  of  the  will,  with 
the  effect,  however,  that  he  is  barred  from 
acting  as  executor  or  participating  in  the 
administration  of  the  estate  in  any  manner. 
That  decision  was  adhered  to  and  indorsed 
in  Fearn  v.  Postlethwaitc,  240  111.  62ti,  88 
X.  E.  1057,  where  it  was  again  said  that, 
although  one  named  as  an  executor  is  not 
a  competent  witness  to  the  will,  he  may  be 
compelled,  if  his  testimony  is  needed,  to 
abandon  his  executorship  and  testify  to  the 
execution  of  the  will.  That  case,  however, 
involved  the  question  of  the  competency  of 
the  wife  of  the  person  named  as  executor, 
and  it  was  held  that  her  incompetency  was 
not  removed  by  §  8,  since  nothing  was 
given  to  her  by  the  will,  and,  like  the  wife 
of  a  devisee  or  legatee,  she  was  prohibited 
from  testifying  for  or  against  the  interest 
of  her  husband  on  grounds  of  public  policy. 

After  the  decision  in  the  Fearn  Case  the 
general  assembly,  in  1911,  amended  §  8  by 
broadening  its  terms  so  as  to  include  the 
wife  or  husband  of  any  witness  to  whom 
any  benefit  was  given  by  the  will,  and  de- 
claring that,  on  account  of  the  remedial 
character  of  the  section,  it  should  be  con- 
strued liberally.  The  section,  as  amended, 
is  as  follows:  "If  any  beneficial  devise, 
legacy  or  interest  shall  be  made  or  given  in 
any  will,  testament,  or  codicil  to  any  per- 
son subscribing  such  will,  testament  or 
codicil,  as  a  witness  to  the  execution  there- 
of, or  to  tlie  wife  or  husband  of  such  per- 
son, such  devise,  legacy  or  interest  shall,  as 
to  such  beneficiary  thereof,  and  all  persons 
claiming  under  him,  be  null  and  void,  un- 
less such  will,  testament  or  codicil  be  other- 
wise duly  attested  by  a  sufficient  number  of 
witnesses,  exclusive  of  such  person,  accord- 
ing to  this  act;  and  he  or  she  shall  be  com- 
pellable to  appear  and  give  testimony  on  the 
residue  of  such  will,  testament  or  codicil,  in 
like  manner,  as  if  no  such  devise  or  bequest 
had  been  made.  But  if  such  witness  or 
beneficiary  would  have  been  entitled  to  any 
share  of  the  testator's  estate  in  case  the 
will,  testament  or  codicil  was  not  estab- 
lished, then  so  much  of  such  share  shall  be 
saved  to  such  witness  or  beneficiary  as  shall 
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not  exceed  the  value  of  the  said  devise  or 
bequest  made  to  him  or  her  as  aforesaid. 
This  act  being  remedial  in  character  shall 
be  construed  liberally,  and  shall  apply  to 
cases  arising  on  wills  of  persons  deceased, 
prior  to  the  adoption  of  this  act,  but  not 
finally  adjudicated."    Laws  of  1911,  p.  538. 

Counsel  for  appellee  take  the  position  that 
the  corporation  itself,  which  was  named  as 
executor,  was  not  one  of  the  attesting  wit- 
nesses, and  hence  could  not  be  required  to 
relinquish  under  the  statute  of  wills.  The 
claim  is  that,  Pankey  being  disqualified  un- 
der the  act  concerning  evidence  and  deposi- 
tions because  he  subscribed  as  a  witness  the 
will  that  gave  him  a  beneficial  interest,  the 
statute  of  wills  did  not  render  him  compe- 
tent because  the  beneficial  interest  was  not 
given  to  him,  but  to  the  corporation.  He 
was  an  attesting  witness  to  tlie  execution  of 
the  will,  and  it  gave  him  a  beneficial  inter- 
est because  he  was  a  stockholder  of  the 
corporation  named  as  executor,  so  that  he 
came  precisely  within  the  terms  of  the  stat- 
ute of  wills.  That  statute  provides  that 
the  interest  given  by  the  will  to  the  attest- 
ing witness  shall  be  null  and  void,  and  he 
shall  be  compellable  to  appear  and  give 
testimony  on  the  residue  of  the  will.  The 
beneficial  interest  given  to  Pankey  was  only 
because  his  corporation  was  named  as  exec- 
utor, and  the  only  means  by  which  the 
beneficial  interest  could  be  annulled  would 
be  by  declaring  the  provision  by  which  he 
acquired  it  null  and  void.  The  legislative 
will  that  the  beneficial  interest  of  an  attest- 
ing witness  shall  be  null  and  void  can  only 
be  made  effective  as  to  the  stockholder  of  a 
corporation  by  declaring  null  and  void  the 
provision  which  gives  an  interest  to  his  cor- 
poration. 

The  court,  in  Jones  v.  Grieser,  supra,  hav- 
ing defined  the  classes  of  persons  whose  in- 
competency is  removed  by  the  statute,  and 
confined  it  to  witnesses  to  whom  some  bene- 
ficial interest  in  the  testator's  estate  is  given 
by  the  will,  the  distinction  between  such 
witnesses  and  those  to  whom  nothing  is 
given  by  the  will  must  be  kept  in  mind.  A 
case  involving  the  distinction  is  Smith  v. 
Goodell,  258  111.  145,  101  N.  E.  255,  supra. 
In  that  case  one  of  the  witnesses  to  the  will 
was  Frank  F.  Butzow,  who  was  a  partner 
in  the  banking  business  with  Warren  S. 
Ooodell  and  Kathan  P.  Goodell,  who  were 
named  as  executors  and  appointed  as  trus- 
tees. Butzow  was  not  named  as  an  exec- 
utor, and  the  will  gave  no  beneficial  in- 
terest to  him  or  to  the  partnership;  but 
there  was  a  private  contract  between  him 
and  his  partners  by  which  he  was  to  share 
in  their  earnings  as  executors  or  in  any 
trust  capacity.  He  derived  his  interest,  not 
by  any  of  the  provisions  of  the  will,  but 
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bj  reason  of  his  relationship  with  those 
named  as  executors.  The  question  of  wliat 
he  might  receive  was  a  question  solely  be- 
tween him  and  his  partners,  and  was  entire- 
ly without  the  control  or  cognizance  of  the 
court  in  which  the  estate  was  being  settled. 
He  had  at  the  time  of  the  attestation  a  pres- 
ent, certain  interest  of  a  pecuniary  nature 
in  the  subject-matter  concerning  which  he 
was  called  to  testify,  and  by  reason  of  that 
interest  was  rendered  incompetent  to  attest 
the  execution  of  the  will.  The  contract  drew 
into  the  partnership  and  gave  to  Butzow  a 
share  of  the  earnings  of  executors  in  no 
sense  connected  with  the  banking  business, 
and  not  given  to  him,  directly  or  indirectly, 
by  any  provision  of  the  will.  His  incompe- 
tency existed  outside  of  the  fact  that  the 
will  gave  him  any  beneficial  interest  in  the 
estate,  and  therefore  his  incompetency  was 
not  removed  by  the  statute.  In  this  case 
the  incompetency  of  Pankey  arose  from  the 
fact  that  the  will  gave  a  beneficial  interest 
to  the  corporation  of  which  he  was  a  direc- 
tor and  a  stockholder,  and  the  beneficial  in- 
terest to  the  stockholders  was  direct,  im- 
mediate, and  substantial.  Every  dollar  and 
every  piece  of  property  that  comes  to  a  cor- 
poration comes  directly  to  the  stockholders 
and  increases  the  value  of  their  stock.  In 
substance,  the  stochkolders,  collectively,  rep- 
resented by  the  artificial  corporate  entity, 
were  executors  of  the  will.  The  interest  of 
Pankey  was  derived  directly  from  the  will, 
and  not  through  any  private  contract  or 
arrangement  outside  of  it,  and  his  incom- 
petency arose  directly  from  the  beneficial  in- 
terest given  to  him  and  the  other  stock- 
holders as  a  corporation.  The  statute  ap- 
plied, and  the  court  erred  in  striking  out 
his  testimony.  The  bank  being  disquali- 
fied to  act  as  executor,  and  therefore  having 
no  interest,  M.  0.  Williamson,  who  was  re- 
jected as  a  witness,  was  competent  to  testify 
generally  in  the  case. 

On  October  24,  1913,  Michael  O'Connor 
executed  a  codicil  to  the  will  in  a  hospital 
in  Qalesburg  by  which  he  reaffirmed  the  will, 
and  if  the  codicil  was  valid  the  will  was 
also  rendered  valid.  The  attesting  clause  to 
the  codicil  was  complete  as  in  the  case  of 
the  will,  containing  all  the  particulars  of 
the  statute  and  that  the  attesting  witnesses 
helieved  that  the  testator  was  of  sound  mind 
and  memory  and  fully  capable  of  making 
the  instrument.  It  was  witnessed  by  two 
nurses,  Mayme  Cassel  and  Nettie  Girkin. 
Mayme  Cassel  testified  that  she  read  the  at- 
testing clause  hastily,  without  noticing  its 
meaning,  and  when  asked  by  M.  0.  William- 
son to  sign  it  and  have  another  nurse  sign 
it,  she  demurred  and  did  not  want  to  do  it, 
but  he  told  her  it  was  merely  a  matter  of 
form,  and  she  signed  it.  She  also  said  that 
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Nettie  Girkin  read  the  attesting  clause,  but 
that  witness  said  she  did  not  read  it. 
Mayme  Cassel  testified  that  when  the  tes- 
tator signed  the  codicil  he  was  sitting  on  a 
chair  and  signed  it  on  a  chart  back,  while 
Nettie  Girkin  said  that  he  was  in  his  bed 
in  his  night  robe  and  signed  it  on  a  bedside 
table.  Both  witnesses  said  he  was  not  of 
sound  mind  and  meOnory.  Two  witnesses 
testified  that  shortly  before  the  will  was  of- 
fered for  probate  Mayme  Cassel  said  she 
certainly  thought  the  testator  was  of  sound 
mind  and  memory,  or  she  would  not  have 
signed  the  will,  and  a  witness  testified  that 
Nettie  Girkin  said  she  thought  he  was  of 
sound  mind  and  memory.  On  appeal  to  the 
circuit  court  it  was  proper  to  establish  the 
will  by  any  evidence  sufficient  to  establish 
a  will  in  chancery,  and  a  large  number  of 
witnesses,  who  had  known  the  testator  for 
many  years,  and  had  done  business  with 
him,  teistified  that  he  was  of  sound  mind  and 
memory  in  1912  and  1913.  The  rulings  of 
the  court  in  many  instances  unduly  limited 
and  hampered  the  appellants  in  making 
their  proof.  Witnesses  who  had  known  the 
testator  for  a  great  many  years,  had  trans- 
acted business  with  him,  met  him  socially, 
talked  with  him  on  various  subjects,  and 
visited  with  him  in  the  hospital,  were  not 
permitted  to  give  their  opinion,  although 
such  opinions  were  admissible  under  the  rule- 
that  witnesses  who  testify  to  facts  and  cir- 
cumstances in  their  own  knowledge,  as  com- 
ing under  their  observation,  may  give  their 
opinion,  to  be  received  and  valued  accord- 
ing to  the  intelligence  of  the  witness  and 
his  capacity  to  form  an  opinion.  Roe  v. 
Taylor,  45  111.  485;  Snell  v.  Weldon,  230 
111.  279,  87  N.  E.  1022;  Graham  v.  Deuter- 
man,  244  111.  124,  91  N.  £.  61.  The  tesUtor 
had  been  extensively  engaged  in  business 
for  many  years  and  with  many  different  per- 
sons as  a  dealer  in  live  stock  and  otherwise, 
and  from  January  5,  1912,  to  July  29,  1913, 
he  gave  in  the  course  of  his  business  100 
checks  on  the  People's  Trust  &  Savings 
Bank,  which  were  paid  by  the  bank  and 
produced  on  the  trial.  The  contestant  in- 
troduced no  evidence  whatever  on  the  sub- 
ject of  testamentary  capacity,  but  was  con- 
tent to  rest  upon  the  proposition  that  W. 
H.  Pankey  was  an  incompetent  witness  and 
the  opinion  of  the  two  nurses  tliat  the  tes- 
tator was  not  of  sound  mind  and  memory. 
The  will  and  codicil  were  attested  in  the 
manner  required  by  the  statute,  and  the 
court  erred  in  holding  the  contrary. 

The  judgment  is  reversed,  and  the  cause 
remanded. 

Cooke,  .T.,  dissenting. 

Petition  for  rehearing  denied  February  3, 
1916. 
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Annotation — Wilb:  competency,  aa  an  atteating  witness,   of  offico'  or 
stockholder  of  a  corporation  named  as  executor  or  trustee. 


The  doctrine  that  an  executor  is  an 
incompetent  attesting  witness  to  a  will 
is  established  in  Illinois.  Jones  v.  Qrie- 
ser  (1909)  238  DL  183,  87  N.  E.  295,  15 
Ann.  Cas.  787.  Likewise,  the  wife  of  an 
executor  is  incompetent  (Feam  v.  Postle- 
thwaite  (1909)  240  HL  626,  88  N.  E. 
1057),  as  is  also  a  partner  of  an  execu- 
tor, where  he  shares  in  the  fees  (Smith 
▼.  Goodell  (1913)  258  DL  145,  101  N.  E. 
255).  This  incompetency  of  the  execu- 
tor is  held  to  exist  in  the  case  of  a  stock- 
holder in  a  corporation  which  is  appoint- 
ed as  executor,  in  Re  O'ComiOR,  ante, 
179.  The  view  thus  taken  by  the  Illinois 
court  is  sustained  in  Paletborp's  Estate 
(1915)  249  Pa.  389,  94  Atl.  1060,  a  case 
involving  a  stockholder  in  a  corporation 
which  was  appointed  trustee  in  a  will. 
In  this  case  the  trustee  was  held  dis- 
qualified because  given  broad  powers 
with  reference  to  the  trusteeship;  in 
fact,  with  the  absolute  power  of  control 
and  administration,  subject  only  to  the 
directions  of  the  testator  as  to  specific 
bequests  for  charitable  uses  to  certain 
named  beneficiaries.  After  holding  the 
corporation  disqualified,  the  court  states 
'  that  if  the  interest  of  the  corporation  is 
a  disqualifying  one,  it  would  seem  to 
follow  necessarily  that  the  interest  of  a 
stockholder  must  be  so  regarded,  since 
the  stockholders  own  and  control  the 
eorporation,  and  whatever  benefits  ac- 
crue to  the  corporate  body  inure  to  the 
stockholders  in  dividends;  that,  in  deter- 
mining what  constitutes  a  disqualifying 
interest  of  an  attesting  witness  to  a  will, 
a  corporation  as  a  legal  entity  cannot  be 
differentiated  from  its  shareholders,  who 
are  the  real  owners  of  the  corporate 
property,  who  control  and  direct  its 
business  affairs,  and  are  responsible  for 
those  in  charge  of  its  management. 

Both  the  assistant  trust  officer  and  the 
title  ofiicer  of  a  trust  company  are  dis- 
interested witnesses  to  a  will  containing 
a  gift  to  the  trust  company  in  trust. 
Carson's  Estate  (1914)  244  Pa.  401,  90 
Atl.  719.  The  fact  that  the  stockhold- 
er in  Paletborp's  Estate  (Pa.)  supra,  was 
an  assistant  to  the  trust  officer  is  there 
stated  not  to  render  him  incompetent. 

It  is  apparent  that  to  present  a  dis- 
tinctive point  to  the  question  under  an- 
notation it  must  be  assumed  that  an  ex- 
ecutor or  trustee  is  an  incompetent  wit- 
ness to  a  will.  It  is  held  in  some  cases 
that  an  executor  or  trustee  is  a  com- 
petent witness  to  the  will.  After  hold- 
ii^  this  in  the  case  of  a  corporate  ez- 
L.K.A.1916D. 


ecutor  or  trustee,  it  is  assumed  without 
discussion  that  a  stockholder  is  likewise 
a  competent  witness.  While  this  point 
is  beyond  the  scope  of  the  present  note, 
a  few  cases  so  holding  have  been  includ- 
ed. Re  Lecarpentier  (1914)  — DeL  — , 
91  Atl.  204,  holding  that  a  stockholder 
and  director  of  a  trust  'cotapany  which 
was  one  of  the  executors  and  trustee  of 
a  will  is  a  competent  witness.  Jeanes's 
Estate  (1910)  228  Pa.  537,  77  Atl.  824, 
holding  that  a  stockholder  and  vice  pres- 
ident of  a  company  which  is  made  execu- 
tor of  a  will  is  a  disinterested  witness 
within  the  meaning  of  a  statute  requir- 
ing disinterested  witnesses  to  a  will  con- 
taining religious  or  charitable  bequests, 
and  this  although  his  company  would  re- 
ceive commissions  as  one  of  the  execu- 
tors. 

In  Jeanes's  Estate  (P&.)  supra,  the 
corporation  was  also  appointed  trustee. 
The  will  contained  a  direction  to  the 
trustees  to  pay  dividends  on  certain 
stock  to  a  hospital  provided  it  would 
accept  a  conditional  bequest.  For  a  sub- 
sequent breach  of  the  condition,  the 
stock  was  given  directly  to  a  named 
charity.  It  was  contended  that  the 
stockholder  in  the  trustee  corporation 
was  disqualified  because  of  the  compen- 
sation which  might  be  paid  to  it.  It  is 
stated  in  answer  to  this  contention  that 
if,  under  the  direction  of  the  will  to  pay 
the  dividends  to  the  hospital,  the  com- 
pany would  charge  and  be  entitled  to 
receive  compensation  for  paying  them, 
it  would  be  compensation  for  services 
rendered;  that  a  stockholder  could  not 
be  regarded  as  an  interested  witness  be- 
cause he  might  have  an  uncertain,  re- 
mote, and  contingent  interest  in  a  very 
small  sum  in  the  earnings  of  the  com- 
pany under  the  direction  of  the  testatrix 
that,  upon  certain  conditions,  the  com- 
pany pay  dividends  on  certain  shares  of 
stock  to  her  appointees.  Accordingly 
the  stockholder,  who  was  also  vice  pres- 
ident of  the  company,  was  held  a  disin- 
terested witness. 

A  statutory  provision  that  no  person 
having  a  direct  legal  interest  in  the  re- 
sult of  any  civil  action  or  proceeding 
when  the  adverse  party  is  the  represen- 
tative of  a  deceased  person  shall  be  per- 
mitted to  testify  to  any  transaction  or 
conversation  had  between  the  deceased 
person  and  the  witness  does  not  render 
incompetent  as  an  attesting  witness  one 
who  is  a  stockholder  in  and  president  of 
a  corporation  named  as  trustee  in  the 
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will.     Re  Wiese    (1915)    98  Neb.  463, 
L.E.A.1915E,  832, 153  N.  W.  556. 

As  to  trustee  or  member  of  a  chari- 
table beneficiary  as  a  witness  to  a  will, 
see  note  to  Re  Stinson,  36  L.R.A.(N.S.) 
504. 


As  to  whether  the  competency  of  an 
attesting  witness  to  a  will  is  to  be  de- 
termined as  of  the  time  of  attestation 
or  of  probate,  see  note  to  Bruce  v.  Shul- 
er,  36  L.R.A.(N.S.)  687.  .      W.  A.  E. 


KENTUCKY  COURT  OF  APPEAL.S. 

W.  0.  •ROGERS,  Appt., 

V. 

FANCY  FARM  TELEPHONE  COMPANY. 
(160  Ky.  841,  170  S.  W.  178.) 

Damages  —  death  —  loss  of  consortlnm. 

A  man  cannot  recover  from  a  telephone 
company  which  negligently  fails  to  furn- 
ish him  service  to  summon  a  physician  for 
his  wife,  who  dies  because  of  absence  of 
medical  aid,  damages  for  loss  of  services 
and  consortium,  where  the  time  elapsing  be- 
tween the  negligence  and  the  death  was  not 
appreciable. 
for  other  cotes,  see  Damages,  III.  i,  S,  in 

Dig.  1-52  N.  8. 

(November  12,  1914.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Graves  County 
in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  alleged  negligent 
Jailure  of  defendant  to  furnish  plaintiff  with 
telephone  service.    Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs.  Hester  &  Hester  for  appellant. 

Messrs.  Stanfleld  &  Stanfleld  for  ap- 
pellee. 

Hannah,  J.,  delivered  the  opinion  of  the 
court: 

W.  0.  Rogers  instituted  this  action  in 
the  Graves  circuit  court  against  the  Fancy 
Farm  Telephone  Company,  seeking  a  re- 
covery of  damages  in  the  sum  of  $5,000, 
for  alleged  negligence  of  the  defendant 
company  in  failing  to  afford  the  plaintiff 
telephone  connection  with  a  physician,  whom 
plaintiff  desired  to  call  to  the  bedside  of 
his  wife  on  the  occasion  of  her  accouche- 
ment, by  reason  of  which  alleged  failure 
the  physician,  although  a  messenger  was 
sent  for  him,  was  unable  to  reacli  plain- 
tiff's home,  a  distance  of  4  miles,  until 
it  was  too  late  to  check  the  hemorrhages 
from  which  plaintiff's  wife  suffered  in  time 
to    save    her    life. 

In  part,  the  language  of  the  petition  is 
as  follows:  "Plaintiff  states  that  his  wife 
was  thirty-two  years  old,  and  they  had 
four  other  children,  all  of  whom  were  young 
and  needed  her  attention  to  aid  and  assist 


Note.  —  For  loss  of  consortium  as  element 
of  damage  for  wrongful  death,  see  annota- 
tion following  this  case,  post,  187. 
L.R.A.1916D. 


plaintiff  in  caring  for  and  rearing  them,  and 
that  he  was  entitled  to  her  comfort,  her 
counsel,  her  services,  and  her  c<Mnpany  and 
consortiimi,  all  of  which  he  has  been  de- 
prived of  by  reason  of  defendant's  negli- 
gence in  failing  to  have  and  to  keep  its  said 
line  in  repair  and  working  order,  and  by 
reason  of  all  of  which  he  has  sustained 
damages  in  the  sum  of  $5,000." 

The  circuit  court  sustained  a  demurrer 
to  the  petition  as  amended,  and  the  plain- 
tiff declined  to  plead  further,  his  ).-tition 
was  dismissed,   and   he  appeals. 

We  deem  it  necessary  to  consider  but  one 
question  raised  by  the  appeal:  Can  the 
husband  recover  for  loss  of  services  and  so- 
ciety of  the  wife,  sustained  by  her  death? 
as  it  is  this  loss  alone  which  is  sued  for. 

1.  In  Eden  v.  Lexington  &  F.  R.  Co.  14 
B.  Mon.  208,  the  court  said:  "Tlie  injury 
complained  of  in  this  case  is  the  loss  of 
the  society  of  the  wife  and  of  her  assist- 
ance in  the  management  of  the  husband's 
domestic  affairs.  According  to  the  existing 
law,  there  can  be  no  recovery  for  this  in- 
jury, inasmuch  as  the  death  of  the  wife 
was  instantaneous,  and  it  is  only  for  tho 
loss  that  is  sustained  by  the  husbana 
in  this  respect  from  the  moment  of  tlie  in- 
jury up  to  the  time  of  the  death  of  the 
wife  for  which  any  recovery  can  be  had." 

And  in  Louisville  &  N.  R.  Co..  v.  McEl- 
wain,  98  Ky.  700,  34  L.R.A.  788,  &6  Am. 
St.  Rep.  385,  34  S.  W.  236,  the  court  said 
that  it  was  perfectly  manifest  that  at  com- 
mon law  a  husband  could  recover  damages 
for  the  loss  of  his  wife's  society  from  the 
date  of  the  injury  until  her  death,  re- 
sulting from  a  negligent  act,  although  she 
died  as  a  result  thereof,  provided  any  ap- 
preciable length  of  time  elapsed  after  the 
negligent  act  became  operative  until  her 
death,  during  which  time  the  husband  could 
have  enjoyed  his  wife's  society. 

It  is  apparent  from  the  language  of  the 
petition  above  quoted  that  plaintiff  sues  for 
the  loss  of  conjugal  society  after  the  death 
of  his  wife, — i.  e.,  caused  by  and  resulting 
from  the  death  of  his  wife;  and  under  the 
decisions  in  the  Eden  and  McElwain  Cases 
he  cannot  recover  therefor.  There  was  no 
appreciable  length  of  time  after  the  alleged 
negligence  became  operative  and  before  the 
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death  of  plaintiff's  wife.     The  trial  court, 

therefore,  properly  sustained  the  demurrer. 

2.  It  is  unnecessary  to  consider  whether 

the  alleged  negligence  was  too  remote  to 


constitute  the  proximate  cause  of  the  death 
of  plaintiff's  wife. 
Judgment  aiBrmed. 


Annotation — Low  of  consortiuin  as  element  of  damage  for  wrongful  death. 


In  EeB«'>I* 

As  shown  in  the  notes  appended  to 
Blair  V.  Seitner  Dry  Goods  Co.  L.R.A. 
1915D,  524,  and  Marri  v.  Stamford 
Street  R.  Co.  33  L.R.A.(N.S.)  1042,  a 
husband  is  entitled  to  recover  damages 
for  loss  of  consortium  due  to  the  person- 
al injury  of  his  wife,  but  the  right  of  a 
wife  to  recover  for  the  loss  of  consortium 
due  to  an  injury  to  her  husband  is  not 
so  clear.  See  note  appended  to  FeneS 
V.  New  York  a  &  H.  R.  R.  Co.  24  L.U.A. 
(N.S.)  1024. 

In  treating  the  question  as  to  the  ri.!>;ht 
of  one  of  the  parties  to  the  marital  rela- 
tion to  recover  for  the  loss  of  consortium 
due  to  the  n^ligent  kilting  of  the  other 
party,  the  term  "consortium"  is  used  in 
the  sense  of  conjugal  society,  affection, 
aid,  assistance,  company,  and  companion- 
ship. There  is  considerable  conQict  and 
confusion  among  the  cases  as  to  the  right 
to  include  certain  of  these  elements  of 
loss  in  the  recovery  by  one  spouse  of 
damages  for  the  wrongful  killing  of  the 
other. 

The  conflict  on  the  subject  is  in  part 
due  to  the  fact  that  the  right  to  recover 
damages  for  the  negligent  killing  of  the 
husband  or  wife  is  statutory,  the  stat- 
utes giving  the  right  are  not  uniform  in 
language,  and  the  difference  is  frequent- 
ly substantial.  Generally,  however,  the 
statutes  in  effect  authorize  the  recovery 
of  the  pecuniary  loss  to  the  survivor 
from  the  death  of  the  other  party  to  the 
marital  relation;  but  the  term  "pecuni- 
ary loss"  is  very  apt  to  be  construed  with 
reference  to  the  general  context  of  the 
statute,  and  where  the  language  indi- 
cates an  intention  to  limit  the  recovery, 
the  term  "pecuniary"  is  more  strictly 
construed  than  it  is  when  an  intention  is 
indicated  to  give  to  the  term  a  broad  and 
liberal  construction. 

It  is  of  interest  to  note  that  generally 
this  difference  among  the  courts  as  to  the 
measure  of  damages  to  be  awarded  to 
one  spouse  for  the  death  of  the  other 
has  apparently  made  but  little  difference 
in  the  amount  of  the  verdicts  rendered, 
and  the  distinction  is  seldom  traceable 
in  the  amount  of  the  pecuniary  loss  ac- 
tually assessed  in  concrete  cases  in  the 
different  jurisdictions.  Indeed,  the  most 
extravagant  verdicts  are  to  be  found  in 

inrisdictions  which  deny  the  right  to  re- 
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cover  compensation  for  loss  of  conjugal 
society  and  companionship.  A  compari- 
son of  the  eases  in  this  regard  may  be 
had  by  referring  to  the  note  which  col- 
lects the  cases  on  excessive  and  inade- 
quate  damages* 

It  is  intended  to  confine  this  note  to 
those  elements  of  damage  included  in  the 
term  "consortium"  which  are  more  in- 
tangible in  their  character,  and  form  a 
more  indefinite  basis  for  estimating  the 
pecuniary  loss  than  does  such  pecuniary 
damage  as  loss  of  support.  It  may  be 
proper  to  observe  in  this  connection, 
however,  that  many  of  the  cases  sustain- 
ing the  right  to  recover  for  loss  of  serv- 
ices, earnings,  or  support  are  authority 
for  the  rule  that  the  more  intangible 
benefits  of  the  marital  relation  cannot  be 
considered  in  assessing  damages  to  one 
spouse  for  the  unlawful  killing  of  the 
other. '  These  cases  are  not  included  here- 
in, but  may  be  found  in  the  note  to  be 
appended  to  Florida  East  Coast  R.  Co.  v. 
Hayes,  L.R.A. — ,  — . 

Without  pointing  out  what  was  meant 
by  the  term  "consortium,"  it  has  been 
denied  that  any  recovery  may  be  had 
under  a  statute  embodying  the  principles 
of  Lord  Campbell's  act,  as  compensation 
for  loss  of  consortium.'  And,  referring 
specifically  to  Lord  Campbell's  act,  it  has 
been  held  that  the  framers  of  this  act 
never  could  have  meant  to  give  compen- 
sation to  a  widow  merely  for  the  depriva- 
tion of  her  husband.'    On  the  other  hand, 

•  Note  appended  to  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  CYaft,  L.R.A.1916C,  817. 

1  Green  v.  Hudson  River  R.  Co.  (1860)  32 
Barb.  (N.  Y.)  25,  holding  that  the  action 
given  by  a  statute  substantially  similar  to 
Lord  Campbell's  act  is  not  one  sounding  in 
damages  in  which  the  jury  exercises  a  dis- 
cretion and  may  give  solatium  in  respect  to 
the  mental  suffering  of  the  statutory  bene- 
ficiaries, or  compensation  for  loss  of  con- 
sortium. 

«In  Gillard  v.  Lancashire  &  Y.  R.  Co 
(1849)  12  L.  T.  (Eng.)  356,  PoUoclc  Ch.  B., 
says  that  it  is  a  pure  question  of  pecuniary 
compensation  and  nothing  more  which  is 
contemplated  by  the  act  commonly  desig- 
nated as  T^rd  Campbell's  act,  for  it  is  ut- 
terly impossible  for  a  jury  to  estimate  any 
sum  as  a  compensation  for  the  injured  feel- 
ings of  the  survivors.  All  that  is  left  that 
is  appreciable  after  the  death  of  the  party 
killed  is  tl.e  pecuniary  loss  sustained  by 
his  family;  and  this  act  enables  them  to 
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in  assessing  the  damage  to  the  widow  it 
has  been  asserted  that  there  is  to  be  con- 
sidered the  probability  of  the  continu- 
ance of  the  domestic  relations  as  they 
existed  at  the  time  of  the  husband's 
death,  and  the  continuance  of  his  care, 
protection,  and  support.*  Under  the 
Connecticut  statute,  which  differs  some- 
what in  immaterial  respects  on  this  point 
from  Lord  Campbell's  act,  it  has  been 
held  that  the  amount  recoverable  is  in- 
fluenced by  the  obligations,  moral  or 
legal,  naturally  incident  to  the  marital  re- 
lation, and  the  extent  to  which  the  de- 
ceased recognized  these  obligations.* 

And  where  the  question  has  been  spe- 
cifically presented  and  urged,  it  has  been 
held  that  every  husband  has  a  pecuniary 
value  to  his  wife  beyond  the  amount  of 
his  earnings  or  vocation,*  and  that,  even 
as  a  pecuniary  proposition,  a  man's  life 
is  worth  something  more  to  his  family 
than  the  m^'e  amount  of  money  which  he 
brings  into  it.'  And  so  as  to  a  wife,  it 
has   been   declared  that  the  pecuniary 


value  of  her  services  as  wife  and  mother 
are  not  truly  indicated  by  the  consider- 
ation of  the  question  as  to  the  wages  to 
be  paid  to  a  servant  girl  or  housekeeper.^ 

These  general  statements,  however,  are 
of  but  little  aid  in  determining  what  ele- 
ments of  consortium  aside  from  loss  of 
support,  services,  or  earnings  may  be  in- 
cluded in  assessing  the  damages  to  the 
husband  or  wife  for  the  death  of  the 
other.  As  already  pointed  out,  the  re- 
covery of  other  elements  of  consortium 
arising  out  of  the  marital  relation  has 
been  questioned  because  of  their  intang- 
ible character,  the  courts  differing  as  to 
their  own  ability  or  the  ability  of  the 
jury  to  assess  damages  for  such  losses  by 
the  application  of  any  pecuniary  stand- 
ard. 
Elements  of  loss  of  lataiia;lble  ohar- 

aeter. 

In  mamy  jurisdictions  the  rule  obtains 
that  elements  of  benefit  or  advantage  in- 
uring to  the  parties  to  the  marital  rela- 
tion, such  as  conjugal  society,'  compan- 


recover  that  which  deceased  himself  would 
have  sued  for  had  the  accident  not  termi- 
nated fatally.  The  framers  of  the  acts  nev- 
er could  have  meant  to  give  compensation 
to  the  parent  for  the  mere  deprivation  of  a 
son,  or  to  the  widow  for  that  of  her  hus- 
band. 

»  St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Needham 
(1892)  3  C.  C.  A.  129,  10  U.  S.  App.  339,  62 
Fed.  371. 

4  Farley  v.  New  York,  N.  H.  &  H.  R.  Co. 
(1913)  87  Conn.  328,  87  Atl.  990,  holding, 
where  the  damages  recoverable  for  a  wrong- 
ful death  are  exclusively  for  the  benefit  of 
certain  designated  beneficiaries,  the  amount 
recoverable  in  a  given  case  is  influenced  by 
the  nature  of  the  relation  between  the  bene- 
ficiaries and  the  deceased,  the  obligations, 
moral  or  legal,  naturally  incident  to  such 
relation,  the  extent  to  which  the  deceased 
recognized  that  obligation,  his  financial  abil- 
ity and  disposition  to  do  so,  as  shown  by  ex- 
perience, and  the  thousand  and  one  circum- 
stanres  calculated  to  throw  light  in  some 
substantial  way  upon  the  reasonable  expec- 
tation of  benefits  of  which  the  beneficia- 
ries were  deprived  by  the  death.  This  rule 
must  differ  according  to  the  relation  be- 
tween the  parties  plaintiff  and  the  decedent, 
according  as  the  action  is  brought  for  the 
benefit  of  the  husband,  wife,  minor  child, 
or  parent  of  minor  child,  for  the  loss  of 
services  or  support  to  which  the  beneficiary 
was  legally  entitled,  or  is  brought  for  the 
benefit  of  a  person  whose  damages  consist 
only  in  the  loss  of  a  prospective  benefit  to 
which  he  was  not  legally  entitled. 

» .'Joiithem  Traction  Co.  v.  Hulbert  (1915) 
—  Tex.  Civ.  App.  — ,  177  S.  W.  5,51. 

«  Felice  V.  New  York  C.  &  n.  R.  R.  Co. 
(1897)  14  App.  Div.  345.  43  N.  Y.  Supp. 
922,  1  Am.  Neg.  Rep.  637;  Clancy  v.  New 
York  N.  TT.  &  H.  R.  Co.  (1909)  133  App. 
L.R.A.1916D. 


Div.  119,  117  N.  T.  Supp.  233;  Pittsburgh, 
C.  C.  &  St.  L.  R.  Co.  V.  Dooley  (1910)  13 
Ohio  C.  C.  N.  S.  225. 

1  Craig  v.  Chicago,  St.  P.  M.  &  O.  R.  Co. 
(1915)  97  Neb.  586,  150  N.  W.  648,  declar- 
ing that  it  is  impossible  to  place  a  definite 
money  value  upon  the  services  of  a  wife 
and  mother.  The  wages  of  a  servant  girl  or 
housekeeper  are  not  always  a  true  indica- 
tion of  the  pecuniary  loss  to  the  husband 
and  children  in  this  regard. 

•  Michigan  C.  R.  Co.  v,  Vreeland  (1913) 
227  U.  S.  59,  57  L.  ed.  417,  33  Sup.  Ct.  Rep. 
192,  Ann.  Cas.  1014C,  176;  American  R.  Co. 
v.  Didricksen  (1913)  227  U.  S.  145,  57  L. 
ed.  456,  33  Sup.  Ct.  Rep.  224;  Brady  v.  Chi- 
cago (1865)  4  Biss.  448,  Fed.  Cas.  No.  1,796; 
New  York,  C.  &  St.  L.  R.  Co.  v.  Niebel 
(1914)  131  C.  C.  A.  248.  214  Fed.  952;  Cain 
V.  Southern  R.  Co.  (1911)  199  Fed.  211; 
Swift  i  Co.  V.  Johnson  (1905)  1  L.R.A. 
(N.S.)  1161,  71  C  C.  A.  619,  138  Fed.  867; 
Helena  Gas  Co.  v.  Rogers  (1911)  98  Ark. 
413,  135  S.  W.  904;  Duval  v.  Hunt  (1894) 
34  Fla.  85,  15  So.  876,  13  Am.  Neg.  Cas. 
848:  East  St.  Louis  Electric  Street  R.  Co. 
V.  Bums  (1898)  77  lU.  App.  629;  Hunt  v. 
Conner  (1901)  26  Ind.  App.  41,  59  N.  E. 
50;  Falender  v.  Blackwell  (1906)  39  Ind. 
App.  121,  79  N.  E.  393;  Dwyer  v.  aiicato 
St.  P.  4  O.  R.  Co.  (1892)  84  Iowa,  47»,  35 
Am.  St.  Rep.  322.  51  N.  W.  244:  GralTam 
V.  Saco  Grange  (1914)  112  Me.  508,  L.R.A. 
inL-iC.  632,  92  Atl.  649;  McKav  v.  New 
England  Dredging  Co.  (1899)  92  Me.  4.'>4,  43 
Ati.  29;  Bolinger  v.  St.  Paul  &  D.  R.  Co. 
(1887)  36  Minn.  418.  1  Am.  St.  Kep.  680, 
31  N.  W.  856 ;  Knight  v.  Sadtler  Lead  4  Zinc 
Co.  (1898)  75  Mo.  App.  ."Ml:  llainos  v.  Pear- 
son (1904)  107  Mo.  App.  481.  81  R.  W.  64.-.; 
Bovd  V.  Missouri  P.  R.  Co.  (1911)  236  Mo. 
.54."  139  S,  W.  .561;  Paulmier  v.  Erie  R.  Co. 
(1870)   34  N.  J.  L.  151,  16  Am.  Neg.  Cas. 
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ionship,*  comfort,**  association,''  love 
and  affection,**  or  protection**  are  so  in- 
tangible in  their  character  as  to  render 
it  impossible  to  measure  their  value  by 
any  pecuniary  standard,  and  that  hence, 
in  assessing  the  pecuniary  loss  to  one 
spouse  for  the  wrongful  or  negligent  kill- 
ing of  the  other,  these  elements  are  not 
to  be  considered  by  the  jury.  As  to  the 
loss  of  society,  the  great  weight  of  au- 
thority supports  this  view;  but,  as  here- 
after pointed  out,  there  is  more  doubt  as 


to  the  weight  of  authority  with  reference 
to  the  other  elements  of  loss  mentioned. 
The  doctrine  that  loss  of  society  and 
companionship  cannot  be  considered  in 
assessing  the  damage  to  the  survivor  of 
the  marital  relation  has  been  based  upon 
the  reasoning  that  the  pecuniary  loss  or 
damage  must  be  such  as  can  be  measured 
by  some  standard.  That  it  is  a  term  em- 
ployed judicially,  not  only  to  express  the 
character  of  the  loss  to'  the  beneficiary 
which  is  the  foundation  of  recovery,  but 


643;  Green  v.  Hudson  River  R.  Ck>.  (1860) 
32  Barb.  (W.  Y.)  25:  Felice  v.  New  York 
C.  *  H.  R.  R.  Co.  (1897)  14  App.  Div.  345, 
43  N.  Y.  Supp.  922,  1  Am.  Neg.  Rep.  637; 
McFarland  v.  Oregon  Electric  R.  Co.  (1914) 
70  Or.  27,  138  Pac.  458;  Nashville  &  C.  R. 
Co.  V.  Smith  (1882)  9  Lea  (Tenn.)  470;  Il- 
linois C.  R.  Co.  V.  Bentz  (1902)  108  Tenn. 
670,  58  L.R.A.  690,  91  Am.  tit.  Rep.  763, 
69  S.  W.  317;  Galveston,  H.  &  S.  A.  R.  Co. 
V.  Worthy  (1894)  87  Tex.  459,  29  S.  W. 
370;  International  &  G.  N.  R.  Co.  v.  McVey 
(1905)  99  Tex.  28,  87  S.  W.  329;  Houston  & 
T.  C.  R.  Co.  V.  Loeffler  (1899'  —  Tex.  Civ. 
App.  — ,  61  S.  W.  636;  Chicago,  R.  I.  &  G. 
R.  Co.  V.  Trippctt  (1908)  50  Tex.  Civ.  App. 
279,  111  S.  W.  761;  Missouri,  K.  &  T.  R. 
Co.  V.  Wallace  (1908)  53  Tex.  Civ.  App.  127, 
115  S.  W.  302:  Missouri,  K.  *  T.  R.  Co.  v. 
\Vini:\m8  (1909)  —  Tex.  Civ.  App.  — ,  117 
S.  W.  1043;  International  A,  G.  N.  R.  Co. 
v.  White  (1909)  —  Tex.  Civ.  App.  — ,  120 
S.  W.  958;  Missouri  R.  A,  T.  R.  Co.  v.  Hen- 
derson (1912)  —  Tex.  Civ.  App.  — ,  148  8. 
W.  822;  (^nshaw  v.  Utah  &  N.  R.  Co. 
(1889)  6  Utah,  132;  Rudiger  v.  Chicago, 
St.  P.  M.  &  0.  R.  Co.  (1898)  101  Wis.  292, 
77  N.  W.  169;  Regan  v.  Chicago,  M.  4  St. 
P.  R.  Co.  (1881)  51  Wis.  509,  8  N.  W.  292 
(compare  with  Wisconsin  cases  cited  infra, 
note  19)  Gillard  v.  Ijincashire  &  Y.  R. 
Co.  (1849)  12  L.  T.  (En£.)  356. 

New  York  C.  4  St.  L.  R.  Co.  v.  Niebel 
(1914)  131  C.  C.  A.  248,  214  Fed.  952,  holds 
that  under  the  Federal  employers'  liability 
act,  the  measure  of  recovery  in  behalf  of 
the  widow  and  children  for  the  death  of  the 
husband  and  father  is  their  pecuniary  loss, 
as  distinguished  from  the  logs  of  companion- 
ship and  association. 

And  Green  v.  Hudson  River  R.  Co.  (1860) 
32  Barb.  (N.  Y.)  25,  holds  that  no  pecuni- 
ary damages  can  be  predicated  upon  the 
loss  of  the  society  of  the  wife,  since  this  is 
a  loss  which  cannot  be  compensated  for  or 
estimated  in  money.  But  see  Cregin  v. 
Brooklyn  Crosstown  R.  Co.  infra,  note  14a. 

McFarland  v.  Oregon  Electric  R.  Co. 
(1914)  70  Or.  27,  138  Pac.  458,  holds  that 
under  the  employers'  liability  act,  there  can 
be  no  recovery  for  the  loss  of  comfort,  so- 
ciety, and  protection  of  "the  deceased. 

See  Gillard  v.  Lancashire  4  Y.  R.  Co. 
(1849)  12  L.  T.  (Eng.)  366,  wherein  Pollock. 
C.  B.,  declared  under  Lord  Campbell's  act 
that  a  widower  was  not  entitled  to  sue  for 
compensation  for  loss  of  the  society  and 
L.R.A.1916D. 


comfort  of  his  wife,  by  reason  of  her  death 
through  the  negligent  act  of  the  defendant. 
•  New  York,  C.  &  St  L.  R.  Co.  v.  Niebel 
(1914)  131  C.  C.  A.  248,  214  Fed.  952;  Hele- 
na Gas  Co.  V.  Rogers  (1911)  08  Ark.  413, 
135  S.  W.  904;  Hunt  v.  Conner  (1900)  26 
Ind.  App.  41,  59  N.  E.  50;  Graffam  v.  Saco 
Grange  (1914)  112  Me.  608,  L.R.A.1915C, 
632,  92  Atl.  649;  McKay  v.  New  England 
Dredging  Co.  (1899)  92  He.  454,  43  Atl.  29; 
Nelson  v.  Lake  Shore  4  M.  S.  R.  Co.  (1895) 
104  Mich.  582.  62  N.  W.  993;  Hutching  v. 
St.  Paul,  M.  4  M.  R.  Co.  (1890)  44  Minn. 
5,  46  N.  W.  79,  16  Am.  Neg.  Cas.  294;  Ben- 
nett   V.    Southern    Railway-Carolina    Div. 

(1913)  98  S.  C.  42,  79  S.  E.  710,  affirmed 
in  (1913)  283  V.  S.  80,  58  L.  ed.  860,  34 
Sup.  Ot.  Rep.  566;  Missouri,  K.  4  T.  R.  Co. 
T.  WalUce  (1908)  53  Tex.  Civ.  App.  127, 
116  S.  W.  302. 

Bennett  v.  Southern  Railway-Carolina 
Div.  (1913)  98  S.  C.  42,  79  S.  E.  710,  af- 
firmed in  (1913)  233  U.  S.  80,  58  L.  ed.  860, 
34  Sup.  Ct.  Rep.  566,  holds  that,  in  assess- 
ing the  actual  loss  suiTered  by  the  statutory 
beneficiaries,  where  the.  deceased  was  the 
husband,  father,  wife,  or  mother,  there  may 
be  included  loss  of  services  or  counsel  and 
training,  but  not  loss  of  oompAnionship. 

lOHutchins  v.  St.  Paul,  M.  4  M.  R.  Co. 
(1890)  44  Miltn.  5,  46  N.  W.  79,  16  Am. 
Xeg.  Cas.  294 ;  Gillard  v.  Lancashire  &  Y.  R. 
Co.  (1840)  12  L.  T.  (Eng.)  356. 

11  New  York,  C.  4  St.  L.  R.  Co.  v.  Niebel 

(1914)  131  C.  C.  A.  248,  214  Fed.  962;  Open- 
shaw  V.  Utah  4  N.  R.-Co.  (1889)  6  Utah, 
132, 

l>  Helena  Gas  Co.  v.  Rogers  (1911)  98 
Arte.  413,  135  S.  W.  904;  East  St  Louis 
Electric  Street  R.  Co.  v.  Burns  (18ft8)  77 
111.  App.  529;  McKay  v.  New  England 
Dredging  Co.  (1809)  92  Me.  454,  43  Atl. 
29;  Graffam  v.  Saco  Orange  (1914)  112  Me. 
508,  L.R.A.ini5C,  632.  92  Atl.  649;  Tilley 
V.  Hudson  River  R.  Co.  (1862)  24  N.  Y. 
471;   Missouri,  K.  4  T.  R.  Co.  v.  Wallace 

(1908)  53  Tex.  Civ.  App.  127,  115  8.  W. 
302;  Missouri,  K.  4  X.  R.  Co.  v.  Williams 

(1909)  —  Tex.  Civ.  App.  — ,  117  S.  W. 
1043. 

Helena  Gas  Co.  v.  Rogers  (Ark.)  supra, 
holds  that  the  loss  of  companionship  and 
happiness  found  in  the  love  and  affection- 
ate treatment  by  the  husband  of  his  wife 
is  not  an  element  of  damages  in  her  favor 
for  his  death. 

U  McFarland  v.  Oregon  Electric  R.  Co. 
(1914)  70  Or.  27,  138  Pac.  468. 
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also  to  discrindnate  between  a  material 
loss  which  is  susceptible  of  pecuniary 
valuation,  and  that  inestimable  loss  of 
the  society  and  companionship  of  the  de- 
ceased, upon  which,  in  the  nature  of 
things,  it  is  not  possible  to  set  a  pecuni- 
ary valuation.** 

In    other    jurisdictions,    both     those 


where  the  statute  permits  the  recovery 
of  pecuniary  loss  to  one  spouse  by  the 
wrongful  killing  of  the  other,  and  those 
where,  in  addition,  the  language  of  the 
statute  authorizes  the  jury  to  assess  the 
loss  at  such  sum  as,  under  all  the  circum- 
stances, will  be  just  and  reasonable,  it 
has    been    held    that    loss   of   society,*** 


i*  Bennett  v.  Southern  Railway-Carolina 
Div.  (1913)  98  S.  C.  42,  79  S.  E.  710,  af- 
flrmed  in  (1913)  233  U.  S.  80,  58  L.  ed.  860, 
34  Sup.  Ct.  Rep.  666. 

»«»  Northern  P.  R.  Co.  v.  Freeman  (1897) 
27  C.  C.  A.  467,  48  U.  S.  App.  757,  83  Fed. 
82,  reversed  in  (1899)  174  U.  S.  379,  43  L. 
ed.  1014,  19  Sup.  Ct.  Rep.  763;  Graysonia- 
Nashville  Lumber  Co.  v.  Carroll  (1912)  102 
Ark.  460,  144  S.  W.  619;  Green  v.  South- 
ern P.  Co.  (1898)  122  Cal.  5«3,  56  P»c.  577; 
Green  v.  Southern  California  R.  Co.  (1901) 
6  C«L  Unrep.  843,  67  Pac.  4 ;  Dyas  v.  South- 
em  P.  Co.  (1903)  140  Cal.  296,  73  Pac.  972; 
Valente  v.  Sierra  R.  Co.  (1910)  158  CaL  412, 
111  Pac  95;  Simoneau  v.  Paciflc  Electric  R. 
Co.  (1911)  169  CaL  404,  115  Pac.  320,  2  N. 
C.  C.  A.  137;  Hale  v.  San  Bernardino  Valley 
Traction  Co.  (1909)  156  Cal.  713,  106  Pac. 
S3;  Evarts  v.  Santa  Barbara  Consol.  R.  Co. 
(1906)  3  CaL  App.  712.  86  Pac.  830;  Kramm 
v.  Stockton  Electric  R.  Co.  (1913)  22  CaL 
App.  737,  136  Pac  523;  Jones  v.  Leonardt 
(1909)  10  CaL  App.  284,  101  Pac.  811;  Flor- 
ida C.  &  P.  R.  Co.  V.  Foxworth  (1899)  41 
Fla.  70,  79  Am.  St.  Rep.  149,  25  So.  338; 
Georgia,  F.  &  A.  R.  Co.  v.  Sagger  (1908)  4 
6a.  App.  276,  61  S.  E.  505;  Dougherty  v. 
New  Orleans  R.  &  Light  Co.  (1913)  133  La. 
993,  68  Sa  493;  St.  T^ouis  &  S.  F.  R.  Co.  v. 
Moore  (1911)  101  Miss.  768,  39  L.R.A.(N.S.) 
978,  58  So.  471,  Ann.  Gas.  1914B,  597; 
Haines  v,  Pearson  (1904)  107  Mo.  App.  481, 
81  S.  W.  645;  Mize  v.  Rockv  Mountain 
Bell  Teleph.  Co.  (1909)  38  Mont.  521,  120 
Am.  St.  Rep.  659, 100  Pac.  971,  16  Ann.  Cas. 
1189;  Cregin  v.  Brooklyn  Crosstown  R.  (3o. 
(1881)  83  N.  Y.  596,  38  Am.  Rep.  474;  Penn- 
sylvania R.  Col  V.  Goodman  (1869)  62  Pa. 
320;  Brickman  v.  Southern  R.  Co.  (1006) 
74  S.  C.  306,  54  S.  E.  6.53;  Baltimore  &  0. 
R.  Co.  T.  Noell  (1879)  32  Gratt.  (Va.)  394; 
Portsmouth  Street  R.  Co.  v.  Peed  (1904) 
102  Va.  662,  47  S.  E.  850. 

Graysonia-Nasbville  Lumber  Co.  v.  Car- 
roll (1912)  102  Ark.  460,  144  S.  W.  619, 
holds  that,  under  the  Arkansas  statute,  the 
husband  is  entitled  to  recover  damages  for 
the  loss  of  his  wife's  society. 

Simoneau  v.  Paciflc  Electric  R.  Co.  (1911) 
160  Cal.  494,  115  Pac.  320,  2  N.  C.  C.  A. 
137,  holds  that  loss  to  a  wife  and  children 
of  the  society,  comfort,  and  care  of  the  bus- 
band  and  father,  as  well  as  their  support, 
may  be  considered  in  assessing  their  pe- 
cuniary loss  through  his  death. 

Green  v.  Southern  California  R.  Co. 
(1901)  6  CaL  Unrep.  843,  67  Pac.  4,  holds 
that  the  father  and  children  for  the  death 
of  the  wife  and  mother  are  entitled  to  re- 
cover ail  damages  all  the  pecuniary  loss  buf- 
L.R.A.1916D. 


fered  by  them  from  the  loss  of  her  society 
and  protection,  etc. 

Dougherty  v.  New  Orleans  R.  &  Light 
Co.  (1913)  133  La.  993,  63  So.  403,  holds 
that  loss  of  society,  support,  affection,  and 
kindly  offices  of  the  deceased  are  elements 
of  damages  for  his  death. 

St.  Lou:«  &  S.  F.  R.  Co.  v.  Moore  (1911) 
101  Miss.  768,  39  L.R.A.(N.S.)  978,  58  So. 
471,  Ann.  Cas.  1914B,  597,  holds  that  the 
damages  recoverable  by  a  wife  and  children 
for  the  death  of  the  husband  and  father 
may  include  loss  of  his  society  and  com- 
panionsliip  where  based  upon  a  statute  au- 
thorizing a  recovery  of  such  damages  a» 
the  jury  may  assess,  taking  into  considera- 
tion all  the  damages  of  every  kind  to  any 
and  all  parties  interested  in  the  suit. 

Mize  v.  Rocky  Mountain  Bell  Teleph.  Co. 
(1909)  38  Mont.  521,  129  Am.  St.  Rep.  669, 
100  Pac.  971,  16  Ann.  Cas.  1189,  holds  that 
under  a  statute  similar  to  the  California, 
statute,  in  assessing  the  damages  to  a  wid- 
ow for  the  death  of  her  husband,  there  may- 
be taken  into  consideration  the  loss  of 
comfort,  protection,  society,  and  compan- 
ionship of  the  husband. 

Pennsylvania  R.  Co.  v.  Goodman  (1869) 
62  Pa.  329,  holds  that  for  the  killing  of 
his  wife,  the  husband  may  recover  for  the 
loss  of  her  society  and  companionship,  es- 
timated in   a  pecuniary   sense. 

Brickman  v.  Southern  R.  O).  (1906)  74 
S.  C.  306,  54  S.  E.  563,  holds  that  in  an 
action  by  a  widow  for  the  death  of  her 
husband,  in  awarding  the  damages,  the 
jury  may  take  into  consideration  the  earn- 
ing capacity  of  the  husband,  and  the  loss 
of  his  companionship  and  society,  and  any 
other  injury  sustained,  where  the  statute 
authorizes  a  recovery  of  such  damages,  in- 
cluding exemplary  damages,  as  the  jury 
may  think  proportionate  to  the  injury. 

It  has  been  held  that  a  husband  suin^ 
for  damages  for  loss  of  services  and  society 
of  his  wife  through  personal  injuries  re- 
sulting eventually  in  her  death  can  recover 
damages  for  loss  of  services  and  compan- 
ionship only  for  the  time  she  lived  after 
the  injury.  Indianapolis  &,  M.  Rapid 
Transit  Co.  v.  Reeder  (1908)  42  Ind.  App. 
520,  85  N.  E.  1042. 

And  see  Philippi  v.  Wolff  (1873)  14  Abb. 
Pr.  N.  S.  (N.  Y.)  106,  holding  that  a  cause 
of  action  exists  in  behalf  of  the  husband, 
where  the  wife  survives  her  injury  for  a 
time,  and  recovery  may  be  had  for  the  loss 
of  her  society  and  services  during  the  peri- 
od between  her  injury  and  the  death,  to 
the  extent  that  it  was  due  to  the  injury. 
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comfort,"  companionship,*^  care  and  at- 1  sessing  the  damages  to  the  one  spouse 
tention,"  affection  and  kindly  offices,"  for  the  death  of  the  other;  and  that,  in 
and  protection,**  may  be  included  in  as- 1  assessing  the  damages  to  the  widow  for 


u  Green  v.  Southern  P.  Co.  (1898)  122 
CaL  563,  55  Pac.  677;  Dyas  v.  Southern  P. 
Co.  (1903)  140  Cai  296,  73  Pac.  972;  Va- 
lente  v.  Sierra  R.  Co.  (1910)  158  Cal.  412, 
111  Pac.  96;  Simoneau  v.  Pacific  Klectric 
R.  Co.  (1911)  159  CaL  494,  115  Pac.  320, 
2  N.  C.  C.  A.  137 ;  Hale  v.  San  Bernardino 
Valley  Traction  Co.  (1909)  156  Cal.  713, 
106  Pac.  83;  Kramm  v.  Stockton  Electric 
R.  Co.  (1913)  22  CaL  App.  737,  136  Pac. 
623;  Florida  C.  &  P.  R.  Co.  t.  Foxworth 
(1899)  41  Fla.  1,  79  Am.  St.  Rep.  149,  25 
So.  338;  Georgia,  F.  &  A.  R.  Co.  v.  Sasser 
(1908)  4  Ga.  App.  276,  61  S.  E.  605;  Ba)ti- 
niore  &  O.  R.  O.  t.  State  (1866)  24  Md. 
271;  Mize  v.  Rocky  Mountain  Bell  Teleph. 
Co.  (1909)  38  Mont.  521,  129  Am.  St.  Kcp. 
659,  100  Pac  971,  16  Ann.  Cas.  1189; 
ChetsaiMiake  &  O.  R.  Co.  v.  Rodgers  (1902) 
100  Va.  324,  41  S.  E.  734;  Portsmouth 
Street  R.  Co.  v.  Peed  (1904)  102  Va.  662, 
47  S.  E.  850. 

Cregin  v.  Brooklyn  Crosstown  R.  Co. 
(1879)  19  Hun  (M.  Y.)  341,  holding  that, 
In  assessing  the  husband's  damages  for  the 
death  of  his  wife,  the  jury  may  consider 
the  loss  sustained  by  deprivation  of  regular 
attendance,  services,  and  comfort  of  the 
decedent's  society.  On  appeal  this  case 
was  reversed  on  'the  ground  that  the  right 
to  recover  for  loss  of  society  of  the  wife 
did  not  survive  the  death  of  the  husband. 
(1881)  83  N.  Y.  696,  38  Am.  Rep.  474.  In 
this  connection  attention  is  called  to  Greeii 
▼.  Hudson  River  R.  Co.  (1866)  2  Abb.  App. 
Dec.  (N.  Y.)  277,  which  is  sometimes  cited 
as  holding  that  a  husband  cannot  maintain 
an  action  for  damages  by  being  deprived  of 
tlie  society  and  assistance'  of  his  wife,  re- 
sulting from  her  death.  This  case,  how- 
ever, actually  holds  that  a  statute  author- 
izing an  action  for  negligent  death  for  the 
benefit  of  the  wife  and  next  of  kin  does 
not  authorize  an  action  by  the  husband  to 
recover  for  the  negligent  killing  of  his  wife, 
without  reference  to  the  nature  of  the  pe- 
cuniary loss,  whether  the  loss  of  society, 
companionship,  or  the  services  of  the  wife. 

16  Mize  v.  Rocky  Mountain  Bell  Teleph. 
Co.  (1909)  38  Mont.  621,  129  Am.  St  Rep. 
659,  100  Pae.  971,  16  Ann.  Caa.  1189; 
Pennsylvania  R.  Ck>.  t.  Goodman  (1869)  62 
Pa.  329;  Brickman  v.  Southern  R.  Co. 
(1906)  74  S.  C.  306,  .54  S.  E.  553;  Wells  t. 
Denver  &  R.  G.  Western  R.  Co.  (1891)  7 
Utah,  482,  27  Pac.  688;  Spiking  v.  Consoli- 
dated R.  &,  P.  Co.  (1907)  33  Utah,  313,  93 
Pac.  838. 

Wells  y.  Denver  &  R.  G.  Western  R.  Co. 
(1891)  7  Utah,  482,  27  Pac.  688,  holds  that 
loss  of  companionship  to  the  widow  and 
daughter  of  decedent  is  an  element  of  dam- 
ages recoverable  by  or  for  them. 

"Kountz  v.  Toledo,  St.  L.  &  W.  R.  Co. 
(1908)  189  Fed.  404;  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Sweet  (1895)  60  Ark.  550,  31  S. 
W.  571;  Michigan  C.  R.  Co.  v.  Vreeland 
(1912)  227  U.  S.  59,  57  L.  ed.  417,  33  Sup. 
L.R.A.1916D. 


(3t.  Rep.  192,  Ann.  Cas.  1914C,  176;  Green 
V.  Southern  P.  Cto.  (1898)  122  CaL  563,  55 
Pac.  577;  Dyas  v.  Southern  P.  Co.  (1903) 
140  CaL  296,  73  Pac.  972;  Hale  v.  San 
Bernardino  Vallcv  Traction  Co.  (1909)  156 
Cal.  713,  106  Pac.  83;  Simoneau  v.  Pacific 
Electric  R.  Co.  (1911)  159  CaL  494,  115 
Pac.  320,  2  N.  C.  C.  A.  137;  Kramm  v. 
Stockton  Electric  R.  O).  (1913)  22  CaL 
.\pp.  523,  136  Pac.  523;  Hunt  v.  Conner 
(1901)  26  Ind.  App.  41,  69  N.  E.  50;  Jor- 
dan V.  Cincinnati,  N.  O.  &.  T.  P.  R.  Co. 
(1889)  89  Ky.  40,  11  S.  W.  1013;  Bolinger 
V.  St.  Paul  &  D.  R.  Co.  (1887)  36  Minn. 
418,  1  Am.  St.  Rep.  680,  31  N.  W.  856; 
Hutchins  v.  St.  Paul,  M.  &  M.  R.  Co.  (1890) 
44  Minn.  6,  46  N.  W.  79,  16  Am.  Neg.  Cas. 
294;  Paris  &  G.  N.  R.  Co.  v.  Robinson 
(1910)  —  Tex.  Civ.  App.  — ,  127  S.  W.  294; 
Baltimore  &  O.  R.  Co.  v.  Wightman  (1877) 
29  Gratt.  (Va.)  431,  26  Am.  Rep.  384;  Bal 
timore  &  O.  R.  Co.  v.  Noell  (1879)  32  Gratt. 
(Va.)  394;  Portsmouth  Street  R.  Co.  v. 
Peed,  102  Va.  662,  47  S.  E.  860. 

Kountz  v.  Toledo,  St.  L.  &  W.  R.  Co. 
(1908)  189  Fed.  494,  holds  that  the  value 
of  the  care  and  attention  which  the  wife 
receives  from  her  husband  is  an  element 
of  damages  in  her  favor  for  his  death. 

Bolinger  v.  St.  Paul  &  D.  R.  Co.  (1887) 
36  Minn.  418,  1  Am.  St.  Rep.  680,  31  N. 
W.  856,  holds  the  value  of  services  of  the 
husband  and  father  in  a  pecuniary  sense 
cannot  be  limited  to  the  amount  of  his 
daily  wages  earned  for  the  support  of  his 
wife  and  children,  but  his  constant  daily 
services,  attention  and  care  in  their  behalf, 
in  the  relation  which  he  sustained  to  them, 
may  also  be  considered.  Loss  of  society 
and  mental  suffering,  however,  are  not  to 
be  included. 

Paris  &  G.  N.  R.  Co.  t.  Robinson  (1910) 
—  Ttx.  Civ.  App.  — ,  127  S.  W.  294,  holds 
that  the  wife  may  recover  for  the  loss  of 
care  and  counsel  of  her  husband. 

1>  Dougherty  v.  New  Orleans  R.  &  Light 
Go.  (1913)  133  La.  993,  63  So.  493. 

"Florida  C.  &  P.  R.  Co.  v.  Foxworth 
(1899)  41  FU.  1,  79  Am.  St.  Rep.  149,  25 
So.  338;  Green  v.  Southern  California  R. 
O).  (1901)  6  CaL  Unrep.  843,  67  Pac.  4; 
Hale  y.  San  Bernardino  Valley  Traction 
Co.  (1909)  156  CaL  713,  106  Pac.  83;  Jones 
V.  Leonardt  (1909)  10  CaL  App.  284,  101 
Pac.  811;  Georgia  F.  &  A.  R.  Co.  v.  Sasser 
(1908)  4  Ga.  App.  276,  61  S.  E.  605;  Jordan 
v.  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  (1889) 
89  Ky.  40,  11  S.  W.  1013;  Mize  v.  Rocky 
Mountoin  Bell  Teleph.  Co.  (1909)  38  Mont. 
521,  129  Am.  St.  Rep.  659,  100  Pac.  971, 
16  Ann.  Cas.  1189. 

Keeley  y.  Great  Northern  R.  Co.  (1909) 
139  Wis.  448,  121  N.  W.  167,  holding  that 
the  wife,  suing  as  administratrix,  may  re- 
cover the  value  of  her  support  and  the 
protection  which  she  would  have  received 
from  her  husband  had  he  continued  to  live. 

Bauer  y.  Richter  (1899)  103  Wis.  412,  79 
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the  death  of  her  husband,  there  may  also 
be  included  loss  of  his  services  in  assist- 
ing her  in  the  care  of  the  family."*  Also 
the  personal  attentions  of  the  husband 
to  secure  the  comfort  of  the  wife  in  the 
many  ways  in  which  he  may  make  him- 
self helpful  and  useful  to  her  are  to  be 
taken  into  consideration  in  assessing  her 
loss  by  reason  of  his  death,  although 
there  is  no  reliable  standard  for  the 
measurement  of  such  damages ;  '^  and 
the  disposition  of  the  husband,  and  his 
deportment  towards  his  wife  and  family, 
his  counsel,  advice,  care  and  solicitude 
for  their  welfare,**  and  the  loss  of  fam- 
ily resources,**  may  also  be  considered  in 
estimating  the  damages  for  his  death. 

And  while  denying  the  right  to  re- 
cover, at  least,  for  loss  of  society,  never- 
theless it  has  been  held  that  damages  are 
recoverable  for  loss  from  being  deprived 
of  the  comfort  of  the  decedent's  ex- 
perience, knowledge,  and  judgment  in 
the  management  of  the  affairs  of  the 
family ;  **  and  that  the  jury  may  take  in- 
to consideration  the  loss  of  the  deced- 
ent's services  in  the  superintendence, 
attention  to,  and  care  of  his  family  ;•• 
and  also  the  father's  constant,  daily  serv- 
ices to  his  family,  his  attention  and  care 


in  their  behalf,  in  the  relation  which  he 
sustained  to  them.**  It  has,  however, 
been  held  that  the  jury  are  not  entitled 
to  take  into  consideration  the  loss  of 
social  relations  of  husband  and  wife,  and 
advice  and  protection  of  the  deceased  as 
wife  and  mother.*' 

While  it  has  been  asserted  that  a  wid- 
ow may  recover  for  loss  of  the  support 
and  protection  of  her  husband,  in  spe- 
cifically applying  the  rule  in  Wisconsin 
the  basis  for  assessing  the  damage  has 
apparently  been  support  based  upon  the 
earning  capacity  of  the  deceased,  for  it 
has  been  held  that  the  recovery  should 
be  limited  to  such  sum  as,  being  put  at 
interest,  will  each  year,  by  taking  part 
of  the  principal  and  adding  to  the  in- 
terest, yield  an  amount  suiScient  for  the 
support  of  the  widow  during  the  time  the 
deceased  would  probably  have  lived, 
together  with  such  other  sum  as  the  evi- 
dence shows  there  was  a  reasonable  ex- 
pectation that  the  widow  would  have  re- 
ceived from  the  decedent's  earnings.** 

Since  the  eases  sustaining  the  right  to 
msovee  for  what  may  be  termed  the  in- 
tangible elements  of  loss  to  a  husband  or 
wife  from  the  death  of  the  other  pro- 
ceed upon  the  ground   that   these   ele- 


N.  W.  404;  Rudiger  v.  Chicago,  St.  P.  M.  A 
0.  R.  Co.  (1898)  101  Wis.  292,  77  N.  W. 
169;  Kaspari  v.  Marsh  (1889)  74  Wis.  562, 
43  N.  W.  368;  Lawson  v.  Chicago.  St.  P. 
M.  &  O.  R.  Co.  (1885)  64  Wis.  447,  54 
Am.  Rep.  634,  24  N.  W.  618;  Castello  v. 
Landwehr  (1871)  28  Wis.  522. 

*>  Georgia,  P.  &  A.  R.  Co.  v.  Saaser 
(1908)  4  Ga.  App.  276,  61  S.  E.  505. 

»1  Haines  v.  Pearson  (1904)  107  Mo.  App. 
481,  81  S.  W.  645,  declaring  that,  aside 
from  the  support  of  a  wife  by  her  husband, 
and  his  society,  she  has  other  property 
rights  in  his  life,  for  the  loss  of  which  she 
may  recover  in  the  event  of  his  wrongful 
death.  As,  for  example,  the  personal  at- 
tentions of  the  husband  to  insure  her  com- 
fort, and  the  many  ways  he  might  make 
himself  helpful  and  useful  to  her,  should  be 
taken  into  consideration  in  measuring  her 
loss  by  reason  of  his  death,  even  though 
there  is  no  reliable  standard  for  the  meas- 
urement of  such  damages;  since,  in  such 
ease,  they  must  be  left  to  the  judgment  of 
the  jury. 

**  Evans  v.  Oregon  Short  Line  R.  Co. 
(1910)  37  Utah,  431,  108  Pac.  638,  Ann. 
Cas.  191 2C,  259,  holding  that,  in  connec- 
tion with  the  evidence  of  what  the  deceased 
had  contributed  to  his  family  for  support 
and  maintenance  of  his  wife  and  children, 
his  disposition  and  deportment  towards 
them,  his  counsel,  advice,  care,  and  solici- 
tude for  their  welfare,  may  also  be  con- 
sidered in  so  far  as  such  things  are  dis- 
closed by  his  acts. 

M  Canadian  P.  R.  Co.  v.  Lachance  (1909) 
L.R.A.1916D. 


42  Can.  S.  C.  206.  holding  that  the  damages 
recoverable  in  behalf  of  the  widow  and 
children  for  the  death  of  the  husband  and 
father  are  not  limited  to  the  actual  wages 
or  earnings  of  the  deceased,  but  there  may 
be  included  in  the  computation  compensa- 
tion for  loss  of  decedent's  services  at  home, 
loss  of  the  family  resources,  and  other  sub- 
stantial beneflts'  and  advantages  of  which 
the  beneficiaries  have  been  deprived  by  the 
death  complained  of. 

«4  Northern  P.  R.  Co.  v.  Freeman  (18»7) 
27  C.  C.  A.  457,  48  U.  S.  App.  757,  Ki  Fed. 
82,  reversed  in  (1899)  174  U.  S.  379,  43 
L.  ed.  1014,  19  Sup.  Ct.  Rep.  763. 

*»  Bennett  v.  Southern  Railway-Caro- 
lina Div.  (1914)  98  S.  C.  42,  79  S.  E.  710; 
Openshaw  v.  Utah  &  X.  R  Co.  (1889)  6 
Utah,  132. 

M  Bolinger  v.  St.  Paul  &  D.  R.  Co.  (1887) 
36  Minn.  418,  1  Am.  St.  Rep.  680,  31  N. 
W.  856;  Hutchins  v.  St.  Paul,  M.  &  M.  R. 
Co.  (1890)  44  Minn.  5,  46  N.  W.  79,  16 
Am.  Neg.  Cas.  294;  Johnson  v.  C.  A.  Smith 
Lumber  Co.  (1906)  99  Minn.  343,  109  N.  W. 
810. 

>T  Nashville  &  C.  R.  Co.  v.  Smith  (1882) 
9  Lea  (Tenn.)'  470. 

»»  Rudinger  v.  Chicago,  St.  P.  M.  *  O.  R. 
Co.  101  Wis.  292,  77  N.  W.  169.  In  this 
jurisdiction  it  is  also  held  that  it  is  only 
for  the  pecuniary  loss  that  the  action  is 
maintainable,  and  not  for  loss  of  society  or 
damage  by  way  of  solatium.  Regan  v. 
Chicago,  M.  4  St.  P.  R.  Co.  (1881)  61  Wis. 
599,  8  N.  W.  292. 
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ments  are  subject  to  pecuniary  estimate, 
in  principle  they  are  opposed  to  the  other 
class  of  cases  denying,  either  in  whole  or 
in  part,  the  right  to  recover  for  these 
different  elements  of  loss.  As  pointed 
out,  however,  in  some  of  the  cases  a  dis- 
tinction may  be  made  between  the  lan- 
guage of  the  statutes  authorizing  the  ac- 
tion; but  this  is  not  true  as  to  all  of  the 
cases,  and,  as  noted,  in  some  jurisdic- 
tions the  right  to  recover  for  loss  of  so- 
ciety is  denied,  yet  the  right  is  sustained 
to  recover  for  other  elements  arising 
from  loss  of  consortium  which  are  in- 
tangrible,  and  but  little,  if  any,  more  sub- 


ject to  pecuniary  estimate  than  is  the 
loss  of  the  society  of  the  deceased.** 

It  is  well  settled,  however,  that,  in 
assessing  the  damages  for  these,  intangi- 
ble elements  of  loss,  the  basis  of  the  as- 
sessment is  pecuniary;  and  it  is  only  the 
pecuniary  value  that  is  to  be  consid- 
ered.** But  it  is  held  that  these  elements 
are  capable  of  being  considered  from  a 
pecuniary  standard;  for  example,  th« 
pecuniary  loss  to  the  wife  of  a  kind  hus- 
band, aside  from  loss  of  support,  may  be 
considerable,  for  she  loses  his  advice  and 
assistance  in  many  matters  of  domestic 
economy.** 


s»  Bennett  v.  Southern  Railway-Carolina 
Div.  (1913)  98  S.  C.  42,  79  S.  K.  710,  af- 
firmed in  (1914)  233  V.  S.  80,  58  L.  ed.  860, 
34  Sup.  Ct.  Rep.  506,  holding  that  there 
may  be  included  in  the  damages  recover- 
able compensation  for  loss  of  couniiel  and 
training,  but  not  for  loss  of  companion- 
ship; and  in  Utah,  the  right  to  recover  for 
lod^i  of  society  has  been  denied.  OpenBliaw 
V.  Utah  &  N.  R.  Co.  (1889)  6  Utah,  132. 
In  a  later  Utah  caae  however  it  is  held  that 
los6  of  companionship  is  an  element  of 
damage  recoverable  in  behalf  of  the  widow. 
Wells  V.  Denver  &.  R.  G.  Western  R.  Co. 
( 1891 )  7  UUh,  482,  27  Pac.  688.  Likewise 
the  loss  of  the  husband's  counsel,  advice, 
and  solicitude  for  the  welfare  of  his  family. 
Evans  v.  Oregon  Short  Line  R.  Co.  (1910) 
37  Utah,  431,  108  Pac.  038,  Ann.  Cas. 
1912C,  259.  And  in  Texas,  while  compen- 
sation for  the  loss  of  the  husband's  so- 
ciety is  not  recoverable  (see  Texas  cases 
supra,  note  8),  compensation  for  the  loss  of 
bis  care  and  counsel  is.  Paris  &  G.  N.  R. 
Co.  V.  Robinson   (1910)   —  Tex.  Civ.  App. 


— ,  127  S.  W.  294.  And  in  Minnesota  the 
loss  of  the  decedent's  society  is  not  an  ele- 
ment of  damage  (see  note  8),  but  the  loss 
of  hia  attention  and  care  is  (supra,  note 
26). 

M  Green  v.  Southern  P.  Co.  (1898)  122 
Gal.  563,  65  Pac.  577,  holding  that  it  is  the 
pecuniary  loss  tliat  is  recoverable,  and  not 
the  loss  of  society,  comfort,  and  care,  re- 
gardless of  the  pecuniary  loss. 

Pennsylvania  R.  Co.  v.  Goodman  (1869) 
62  Pa.  329;  Morgan  v.  Southern  P.  Co. 
(1892)  95  CaL  510,  17  L.R.A.  71,  29  Am.  St. 
Rep.  143,  30  Pac.  603. 

Harrison  v.  Sutter  Street  R.  Co.  (1897) 
116  Cal.  156,  47  Pac.  1019,  1  Am.  Neg.  Rep. 
403;  Pepper  v.  Southern  P.  Co.  (1895)  105 
Cal.  389,  38  Pac.  974,  11  Am.  Neg.  Cas. 
200,  holding  that  the  loss  of  the  husband's 
society,  comfort,  and  care  can  be  considered 
only  as  bearing  upon  the  wife's  pecuniary 
loss. 

*i  Morgan  v.  Southern  P.  Co.  (1802)  95 
CaL  510,  17  L.R.A.  71,  29  Am.  St.  Rep.  143, 
30  Pac.  603.  A.  G.  S. 
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STATE  OF  MINNESOTA,  Respt., 

V. 

BARTLES  OIL  COMPANY,  Appt. 
(—  Minn.  — ,  155  N.  \V.  1035.) 

Gasolene  —  testing  and  branding. 

1.  The  prevention  of  fraud  and  imposi- 
tion upon  the  purchasing  public  in  the  sale 
ot  a  commodity  the  quality  of  which  is  not 
readily  ascertainable  is  a  proper  object  of 
poliee  r^ulation  as  well  as  the  protection 
of  public  safety;  and  Laws  1909,  chap.  502. 
providing  for  the  testing  of  gasolene  for 
gravity,  requiring  it  to  be  branded,  "unsafe 
for  illuminating  purposes,"  and  requiring 
the  word  "gasolene"  to  be  branded  and  the 

Headnotes  by  Dibkll,  C. 

Note.  —  For  validity  of  state  inspection 
laws  as  applied  to  commodities  in  interstate 
commerce,    see    annotation    following    this 
rase,  post.  196. 
L.R.A.1916D.  13 


gravity  stenciled  on  every  barrel  or  pack- 
age,— ^is   a   proper   police  measure,   and   is 
not  in  contravention  of  the  Constitution. 
For   other   catea,  aee   Conatitutional  Law, 

II.  o,  4,  i,  <»  Dig.  l-5g  N.  8. 
Commerce  —  Interstate  —  state  Inspeo- 

tion  latvs. 

2.  Where  a  commodity  is  shipped  from 
one  state  into  another,  its  identity  not  pre- 
served, mingled  with  other  property  of  like 
character,  held  there  for  sale,  and  not  de- 
signed for  any  particular  purchaser,  or  for 
ri'shipment  to  any  particular  place,  it  be- 
comes a  part  of  the  general  mass  of  the 
property  of  the  state  and  is  not  longer  the 
subject  of  interstate  commerce;  and  the  stat- 
ute cited  operates  upon  it  aa  a  part  of 
the  common  property  of  the  state  and  was 
not  intended  to  operate  upon  property  the 
subject  of  interstate  commerce. 
For  other  cases,  tee  Commerce,  IV.  a,  in 

Dig.  1-52  N.  8. 
Same  —  police  power. 

3.  Such  a  commodity,  whether  the  sub- 
ject of  interstate  commerce  or  a  part  of 
the  general   mass  of  the  property  of   the 
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state,  is  subject  to  inspection  under  tliv 
police  power;  but  the  charges  must  be  rea- 
sonable and  intended  for  the  purpose  of 
covering  the  expenses  of  inspection,  and 
not  for  the  purpose  of  revenue;  and  it  is 
held  that  the  statute  cited  is  not  a  revenue 
law  clothed  in  the  guise  of  an  inspection 
law. 
h'or  other  caeea,  see  Gonatitutional  Lavo,  II. 

c,  i,  d,  in  Dig.  1-52  2V.  8. 
Same  —  Import  duties  —  constitutional 

prohibition. 

4.  United  States  Const,  art.  1,  §  10,  cl. 
2,  prohibiting  a  state  from  laying  duties 
on  imports  except  such  as  are  necessary  in 
the  execution  of  its  inspection  laws,  refers 
to  imports  from  foreign  countries,  and  not 
to  shipments  from  state  to  state. 
For  other  caeea,  see  Commerce,  V.  in  Dig. 

1-52  N.  8. 

(January  21,  1916.) 

APPEAL  by  defendant  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  a  motion  for  a  new  trial  of  an 
action  brought  to  recover  inspection  fees 
for  inspecting  oil  and  gasolene  of  defoid- 
ant  in  accordance  with  statute.    AfiBrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Martin  H.  Albin  and  Frederick 
M.  CatUn,  for  appellant: 

The  fees  provided  by  chapter  502,  Laws 
of  1909,  for  inspection  of  oil  and  gasolene, 
are  excessive,  and  produce  a  revenue,  in 
amount,  far  beyond  what  is  necessary  to  exe- 
cute the  law,  and  constitute  a  burden  upon 
interstate  commerce,  and  are  in  conflict 
with  the  Constitution  of  the  United  States; 
and  the  law  is  therefore  void. 

D.  E.  Foote  &  Co.  v.  Stanley,  232  U.  S. 
494,  58  L.  ed.  698,  34  Sup.  Ct.  Rep.  377; 
Minnesota  v.  Barber,  136  U.  S.  313,  34  L. 
ed.  45o,  3  Inters.  Com.  Rep.  185,  10  Sup. 
Ct.  Rep.  862;  New  York  v.  Compagnie 
Gen^ral^  Transatlantique,  107  U.  S.  59,  63, 
27  L.  ed.  383,  385,  2  Sup.  Ct.  Rep.  87 ;  Soon 
Hing  v.  Crowley,  113  U.  S.  703,  710,  28 
L.  ed.  1145,  1147,  5  Sup.  Ct.  Rep.  730; 
Mugler  V.  Kansas,  123  U.  S.  623,  661,  31 
L.  ed.  205,  210,  8  Sup.  Ct.  Rep.  278. 

Tlie  fees  prcsorilied  by  the  law  in  ques- 
tion are  "obviously  and  largely  beyond  what 
is  needed  to  pay  for  the  inspection  serv- 
ices rendered." 

Red  "C"  Oil  Mfg.  Co.  v.  Board  of  Agri- 
culture, 222  U.  S.  380,  56  L.  ed.  240,  32 
Sup.  Ct.  Rep.  152;  Bartels  Northern  Oil 
Co.  V.  Jackman,  29  N.  D.  236,  1.50  N.  W. 
576;  Castle  v.  Mason,  91  Ohio  St.  296,  110 
N.  E.  463. 

The  oil  and  gasolene,  fees  for  inspection 
of  which  this  suit  was  brought,  were,  when 
inspected,  and  when  subject  to  inspection, 
in  the  channel  of  interstate  commerce. 

D.  E.  Foote  &  Co.  v.  Stanley,  232  U.  S. ' 
L.R.A.1916D. 


404,  58  L.  ed.  698,  34  Sup.  Ct.  Rep.  377; 
Bartels  Northern  Oil  Co.  v.  Jackman,  su- 
pra. 

Messrs.  Lyndon  A.  Smith,  Attorney  Gen- 
eral, and  William  J.  Stevenson,  Assist- 
ant Attorney  General,  for  the  State: 

The  statute  is  a  valid  inspection  law,  and 
is  not  a  revenue  measure. 

Willis  V.  Standard  Oil  Co.  50  Minn.  290, 
52  N.  W.  652;  SUte  ex  rel.  Hughes  v. 
Reusswig,  110  Minn.  475,  126  N.  W.  279; 
New  Mexico  ex  rel'.  McLean  v.  Denver  &. 
R.  G.  R.  Co.  203  U.  S.  38,  51  L.  ed.  78,  27 
Sup.  Ct.  Rep.  1;  Patapsco  Guano  Co.  v. 
Board  of  Agriculture,  171  U.  S.  345,  43 
L.  ed.  191,  18  Sup.  Ct.  Rep.  862;  New  York 
ex  rel.  Hatch  v.  Reardon,  204  U.  S.  152,  160, 
51  L.  ed.  415,  422,  27  Sup.  Ct.  Rep.  188, 
9  Ann.   Cas.   736. 

The  oil  and  gasolene  inspected  were  not 
when  inspected,  or  when  subject  to  inspec- 
tion, then  the  subject  of  interstate  com- 
merce. They  had  reached  their  destination 
and  had  lost  their  character  as  interstate 
commerce. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Iowa,  233 
U.  S.  334,  58  L.  ed.  988,  34  Sup.  Ct.  Rep. 
592 ;  Susquehanna  Coal  Co.  v.  South  Ambov, 
228  U.  8.  665,  57  L.  ed.  1015,  33  Sup.  Ct. 
Rep.  712;  General  Oil  Co.  v.  Grain,  209 
U.  8.  211,  62  L.  ed.  754,  28  Sup.  Ct.  Rep. 
475. 

The  defendant  cannot  assert  the  inva> 
lidity  <;f  the  law  after  taking  all  benefits 
thereunder. 

Daniels  v.  Tearney,  102  U.  8.  415,  26  L. 
ed.  187;  Swain  v.  Seamens,  9  Wall.  254, 
274,  19  L.  ed.  554,  560;  16  Cyc.  785-788; 
State  V.  Home  Ins.  Co.  59  Neb.  524,  81  N. 
W.  443;  Catherwood  v.  Collins,  48  Pa. 
480;  William  Deering  &.  Co.  v.  Peterson, 
75  Minn.  118,  77  N.  W.  5«8. 


Dlbcll,  C,  filed  the  following  opinion : 
Action  by  the  state  to  recover  inspection 
fees  for  inspecting  oil  and  gasolene  in  ac- 
cordance with  Laws  1900,  chap.  502,  now  em- 
bodied in  Gen.  Stat.  1913,  §j|  3619-3632. 
There  were  findings  for  the  plaintiff.  The 
defendant  appeals  from  the  order  denying 
its  motion  for  a  new  trial. 

1.  Particular  objection  is  made  to  {  7 
of  the  act  (Gen.  Stat.  1913,  §  3625) 
upon  the  ground  that  the  inspection  which 
it  provides  for  gasolene  is  not  a  legitimate 
police  regulation.  This  section  provides 
that  gasolene  shall  be  tested  as  to  gravity, 
and  branded  "Unsafe  for  illuminating  pur- 
poses;" and  that  every  barrel  or  package 
containing  gasolene  shall  be  branded  with 
the  word  "gasolene"  in  red  letters  and  the 
gravity  stenciled  thereon.  No  test  other 
than   for  gravity  is  provided.     The  objec- 
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ticQ  is  that  this  test  has  no  legitimate  ref- 
antux  to  public  safety.  The  prevention  of 
fraud  and  imposition  upon  the  purchasing 
public  in  the  sale  of  a  commodity  the 
quality  of  which  is  not  readily  ascertainable 
br  the  general  public  is  properly  enough 
the  subject  of  police  regulation.  In  an 
early  case  the  purpose  of  inspection  laws  is 
stated  aa  follows:  "The  object  of  those 
laws  is  to  protect  conununity,  so  far  as 
they  apply  to  domestic  sales,  fr(nn  frauds 
and  impositions;  and,  in  relation  to  ar- 
ticles designed  for  exportation,  to  preserve 
the  character  and  reputation  of  the  state 
in  foreign  jnarkets."  Cliutsman  v.  Nor- 
throp, 8  Cow.  45. 

In  Patapsco  Guano  Co.  t.  Board  of  Agri- 
culture, 171  U.  S.  345,  43  L.  ed.  191,  18 
Sup.  Ct.  Rep.  862,  the  court,  in  holding 
that  a  statute  providing  for  the  inspection 
of  commercial  fertilizers  was  vaiid  when 
enacted  in  the  exercise  of  the  police  power, 
said:  "No  doubt  can  be  entertained  of  this 
where  the  inspection  is  manifestly  intend- 
ed, and  calculated  in  good  faith,  to  protect 
the  public  health,  the  public  morals,  or  the 
public  safety.  .  .  ,  And  it  has  now  been 
determined  that  this  is  so,  if  the  object  of 
the  inspection  is  the  prevention  of  impo- 
sition  on   the  public  generally." 

There  is  a  discussion  of  ttie  subject  in 
Frcund,  Pol.  Power,  fg  272  et  seq.  We 
do  not  conceive  that  there  is  any  consider- 
able doubt  of  the  propriety  of  legislation 
nnder  the  police  power  having  as  its  object 
the  prevention  of  fraud  and  imposition  upon 
the  purchasing  public.  The  statute  requir- 
ing inspection  as  to  gravity  as  a  condition 
of  sale  within  the  state  impairs  no  funda- 
mental or  constitutional  right  of  the  vender. 
We  do  not  say  that  the  legislatiu-e  may  not, 
with  proprie^,  have  considered  that  there 
»s»  an  element  of  public  safety  to  be 
ttnarded  by  the  statute;  but,  conceding 
that  this  is  not  so,  the  statute  is  easily 
opheld  as  a  measure  intended  to  prevent  im- 
position upon  the  purchasing  public. 

2.  It  is  claimed  that  the  oil  and  gasolene 
inspected  were  the  subject  of  interstate 
eMumeroe,  and*  that  the  inspection  was  an 
unlawful  interference  with  such  commerce 
within  the  commerce  clause  of  the  Constitu- 
tion. U.  8.  Const,  art.  1,  §  8.  The  defend- 
ant is  a  Minnesota  corporation.  It  has  its 
place  of  business  in  St.  Paul.  It  has  stor- 
age facilities  at  West  St.  Paul  and  at  White 
Bear'.  It  has  no  other  place  of  business. 
Oil  products  are  shipped  to  it  from  the  oil- 
producing  states  in  tank  cars  and  are  stored 
in  its  storage  tanks.  They  are  not  "original 
package"  shipments.  Savage  v.  Jones,  225 
U.  S.  501,  56  L.  ed.  1182,  32  Sup.  Ct.  Rep. 
715.  They  are  on  the  defendant's  private  I 
property,  leased  or  owned,  and  the  cars  are  ' 
L.R.A.1916D. 


switched  there  and  luiloaded.  The  railroads 
make  and  the  defendant  accepts  delivery 
there.  The  oil  and  gasolene  have  no  fur- 
ther definite  destination.  They  are  for  sale. 
They  are  incorporated  into  the  general  mass 
of  property  of  the  state.  Most  of  such 
products  are  sold  in  Minnesota.  Some  are 
sold  in  other  states.  When  shipped  out  of 
the  state  the  inspection  charges  are  rebated, 
— not  because  the  products  shipped  are  the 
subject  of  interstate  commerce,  but  because 
the  state  does  not  impose  its  inspection  for 
the  protection  of  the  public  of  another  state. 
The  oil  and  gasolene  are  mixed  by  the  de- 
fendant with  other  oil  and  gasolene  of  like 
quality  in  the  storage  tanks.  There  are  no 
reshipments  in  the  tank  cars.  Very  clearly 
it  is  the  purpose  of  the  statute  to  impose 
an  inspection  only  upon  oil  products  com- 
ing into  the  state  and  sold  to  the  public. 
The  inspection  is  imposed  for  the  protection 
of  those  to  whom  the  dealer  maices  sales. 
It  is  not  for  his  protection  in  purchasing 
from  the  refineries.  The  facts  in  the  case 
of  General  Oil  Co.  v.  Crain,  209  U.  S.  211, 
52  L.  ed.  754,  28  Sup.  Ct.  Rep.  475,  involv- 
ing a  state  oil  inspection,  where  it  was  held 
that  oil  at  rest  in  the  state,  though  intended 
for  shipment  out  of  it,  was  not  the  subject 
of  interstate  commerce,  are  very  much 
stronger  in  support  of  a  claim  that  the 
property  was  tlie  subject  of  interstate  com- 
merce than  are  the  facts  in  the  case  at  bar. 
Upon  this  general  question,  see  Susque- 
hanna Coal  Co.  V.  South  Amboy,  228  U.  S. 
666,  57  L.  ed.  1016,  33  Sup.  Ct.  Rep. 
712;  Bacon  v.  Illinois,  227  U.  S.  504, 
67  L.  ed.  616,  38  Sup.  Ct.  Rep.  299; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  Iowa, 
233  U.  S.  334,  58  L.  ed.  988,  34  Sup. 
Ct.  Rep.  592.  The  defendant  relies  par- 
ticularly upon  D.  E.  Foote  &  Co.  v.  Stan- 
ley, 232  U.  S.  494,  58  L.  ed.  698,  34  Sup. 
Ct.  Rep.  377,  and  Bartels  Northern  Oil  Co. 
V.  Jackman,  29  N.  D.  236,  150  N.  W.  676, 
and  Castle  v.  Mason,  91  Ohio  St.  296,  110 
N.  E.  463,  which  were  decided  in  reliance 
upon  It.  The  Foote  Case  does  not  overrule 
the  Crain  Case.  On  the  contrary,  the  Crain 
Case  is  followed  in  later  eases  and  the  doc- 
trine of  it  is  distinctly  approved.  We  are 
of  the  opinion  that  the  inspection  for  which 
recovery  was  had  was  not  an  inspection  of 
property  the  subject  of  interstate  commerce. 
3.  But  if  we  are  mistaken,  and  if  the  oil 
products  were  the  subject  of  interstate  com- 
merce, they  were  subject  to  inspection  under 
a  statute  passed  in  the  proper  exercise  of 
the  police  power,  though  such  inspection 
incidentally  affected,  if  it  did  not  unduly 
burden,  interstate  commerce.  Savage  v. 
Jones,  225  U.  S.  501,  56  L.  ed.  1182,  32 
Sup.  Ct.  Rep.  715;  New  Mexico  ex  rel.  Mc- 
Lean v.  Denver  t  R.  G.  R.  Co.  203  U.  S. 
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38,  51  L.  ed.  78,  27  Sup.  Ct.  Rep.  1;  Pa- 
tapsco  Guano  Co.  v.  Board  of  Agriculture, 
171  U.  S.  345,  43  h.  ed.  191,  18  Sup.  Ct. 
Rep.  862.  And  whether  the  subject  of  inter- 
state commerce,  or  a  part  of  the  common 
property  of  the  state,  the  inspection  charge 
must  be  reasonable.  It  must  have  reference 
to  the  coat  of  service.  It  cannot  be  a 
revenue  measure  clothed  in  the  guise  of  an 
inspection  law  whether  it  relates  to  a  sub- 
ject of  interstate  commerce  or  intrastate 
commerce.  Within  reasonable  limits  the 
amount  of  the  inspection  fee  is  f*r  the  legis- 
lature. Willis  V.  Standard  Oil  Co.  6Q  Minn. 
299,  52  K.  W.  652.  The  amount  of  the 
inspection  charge  is  primarily  with  the  leg- 
islature, and  a  statute  will  not  be  held 
imconstitutional  as  providing  for  an  exces- 
sive charge  unless  it  is  so  unreasonable  and 
disproportionate  to  the  service  rendered  as 
to  attack  the  good  faith  of  the  law.  "The 
law  being  otherwise  valid,  the  amount  of 
the  inspection  fee  is  not  a  judicial  ques- 
tion; it  rests  with  the  legislature  to  fix  the 
amount,  and  it  can  only  present  a  valid 
objection  when  it  is  shown  that  it  is  so 
unreasonable  and  disproportionate  to  the 
services  rendered  as  to  attack  the  good  faith 
of  the  law."  New  Mexico  ex  rel.  McLean 
V.  Denver  &  R.  G.  R.  Co.  203  U.  S.  38,  51 
L.  ed.  78,  27  Sup.  Ct.  Rep.  1.  But  if  it 
clearly  appears  that  it  is  obviously  and 
largely  beyond  what  is  necessary  to  pay  the 
cost  of  inspection  service,  the  law  will  be 
declared  invalid.  "If,  therefore,  it  is  shown 
that  the  fees  are  disproportionate  to  the 
service  rendered,  or  that  they  include  the 
cost  of  something  beyond  legitimate  inspec- 
tion to  determine  quality  and  condition, 
the  tax  must  be  declared  void,  because  such 
costs  by  necessary  operation  obstruct  the 
freedom  of  commerce  among  the  states." 
D.  E.  Foote  &  Co.  v.  Stanley,  232  U.  S. 
494,  58  L.  ed.  698,  34  Sup.  Ct.  Rep.  377. 
In  the  Foote  Case  the  expenses  for  the  two 
years  shown  amounted  to  34  and  35  per 
cent  of  the  inspection  receipts.  In  the  North 
Dakota  case  the  expenses  for  five  years  ran 
from  11  to  20  per  cent  of  the  receipts,  and 
averaged  16  per  cent.  In  the  Ohio  case  for 
a  period  of  six  years  the  expenses  ran  from 
32  to  42  per  cent  of  the  receipts  and  aver- 
aged 37  per  cent.  In  Minnesota,  from  1903 
to  1913,  inclusive,  a  period  of  eleven  years, 
the  expenses  fluctuating  from  time  to  time 
have  run  from  53  to  98  per  cent  of  the 


receipts,  and  have  averaged  82  per  cent. 
These  expenses  cover  the  actual  expenses 
of  the  oil-inspection  department,  with  no 
allowance  for  incidental  services  rendered 
by  the  other  departments  of  the  state.  In 
D.  E.  Foote  i,  Co.  v.  Stanley,  supra,  and  in 
Red  "C"  Oil  Mfg.  Co.  v.  Board  of  Agricul- 
ture, 222  U.  S.  380,  393,  56  L.  ed.  240,  244, 
32  Sup.  Ct.  Rep.  152,  it  was  said  that  the 
courts  do  not  interfere  immediately  up- 
on it  being  made  to  appear  that  the 
amount  collected  is  beyond  what  is  needed 
for  inspection  expenses,  because  of  the 
presumption  that  the  legislature  will  re- 
duce the  fees  to  a  proper  amount.  The 
legislature,  from  time  to  time,  has  made 
a  reduction  in  the  inspection  charges.  It 
is  proper  to  note  that  the  last  legislature 
(Laws  1915,  chap.  271)  reduced  the  inspec- 
tion charges  on  oil  and  gasolene  in  tanks 
or  tank  cars  containing  more  than  50  bar- 
rels, and  we  take  it  that  such  oil  products 
reach  the  state  largely  in  tank  cars,  to  7 
cents  per  barrel,  it  before  having  been  10 
cents.  This  reduction  of  30  per  cent  is  sub- 
stantial, and,  unless  there  is  a  material 
increase  in  consumption,  will  greatly  re- 
duce receipts. 

While  we  are  impressed  with  the  view 
that  in  years  past  the  inspection  fees  have 
been  higher  than  necessary  to  meet  the  ex- 
penses of  an  economical  inspection,  we  can- 
not say,  under  the  rules  fixed  for  our  guid- 
ance, that  the  statute  is  invalid.  The 
increase  in  consumption  has  been  great,  and 
it  was  perhaps  not  easy  to  foresee  the  re- 
ceipts which  would  come  from  year  to  year. 
The  l^slature  of  1915  made  a  good-faith 
endeavor  by  a  reduction  of  30  per  cent  to 
bring  about  a  proper  relation  between  re- 
ceipts and  inspection  fees. 

4.  Counsel  refer  to  U.  S.  Const,  art.  1,  f 
10,  cl.  2,  providing  that  no  state,  without 
the  consent  of  Congress,  shall  lay  any  duties 
on  imports  except  such  as  are  necessary  for 
executing  its  inspection  laws.  T^is  consti- 
tutional provision  refers  to  imports  from 
foreign  countries,  and  not  to  property  com- 
ing from  another  state.  American  Steel  ft 
Wire  Co.  v.  Speed,  192  U.  S.  600,  48  L.  ed. 
538,  24  Sup.  Ct.  Rep.  365;  New  Mexico  ex 
rel.  McLean  v.  Denver  &  R.  G.  R.  Co.  supra; 
Patapsco  Guano  Co.  v.  Board  of  Agriculture, 
171  U.  S.  345,  43  L.  ed.  101,  18  Sup.  Ct. 
Rep.  862,  and  cases  cited. 

Order  affirmed. 


Annotation — Validity  of  state  inspection  laws  at  applied  to  commodities 

in  interstate  commorce. 


Por  the  earlier  cases  involvinff  the 
validity  of  state  statutes  regulating  the 
inspection  of  meat,  which  is  a  subject  of 
interstate  commerce,  see  Armour  &  Co. 
UR.A.1916D. 


V.  Au?u8ta,  27  L.R.A.(N.S.)  677  and 
note,  the  subsequent  cases  upon  that 
question  being  included  in  the  present 
note. 
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For  state  l^slation  for  protection  of 
health  of  live  stock  as  an  interference 
with  interstate  commerce,  see  Evans  v. 
Chicago  &  N.  W.  R.  Co.  26  L.E.A.(N.S.) 
278,  and  note. 

For  the  validity  of  statutes  or  ordi- 
nances for  the  settlement  of  weights  as 
between  buyer  and  seller  by  a  pnblic 
weigher,  see  Taylor  v.  Anderson,  51 
LR,A.(N.S.)  731,  and  note. 

As  to  the  constitutionality  and  con- 
struction of  statutes  in  relation  to  vine- 
gar, see  People  v.  William  Henning  Co. 
49  L.E.A.(N.S.)  1206,  and  note. 

As  to  state  regulations  of  interstate 
commerce  as  affected  by  the  Federal 
pure  food  law,  see  MeDermott  v.  State, 
47  L.R.A.(N.S.)  984,  and  note. 

VaUdltr  In  general. 

The  validity  of  proper  ftate  inspec- 
tion laws  applying  to  articles  of  inter- 
state commerce  is  recognized  by  the 
Constitution  of  the  United  States,  which 
provides:  "No  state  shall,  without  the 
consent  of  Congress,  lay  any  imposts  or 
duties  on  imports  or  exports,  except  what 
may  be  absolutely  necessary  for  execut- 
ing its  inspection  laws;  and  the  net  pro- 
duce of  all  duties  and  imports  laid  by 
any  state  on  imports  or  exports,  shall  be 
for  the  use  of  the  treasury  of  the  United 
States;  and  all  such  laws  shall  be  sub- 
ject to  the  revision  and  control  of  the 
Congress."    Article  I.,  §  10,  subdiv.  2. 

The  term  "imposts"  as  used  in  the 
above  clause  refers  to  goods  from  for- 
eign countries,  not  those  passing  from 
one  state  to  another.  New  Mexico  ex 
rel.  McLean  v.  Denver  &  R.  G.  R.  Co. 
(1906)  203  U.  S.  38,  51  L.  ed.  78,  27  Sup. 
Ct.  Rep.  1;  Pittsburg  &  S.  Coal  Co.  v. 
Louisiana  (1894)  156  U.  S.  590,  39  L. 
ed.  544,  5  Inters.  Com.  Rep.  18,  15  Sup. 
Ct.  Rep.  459,  (1889)  41  La.  Ann.  465,  6 
So.  220;  State  v.  Bartles  Oil  Co.  ante, 
193;  State  v.  Bixman  (1901)  162  Mo.  1, 
62  S.  W.  828. 

When  inspection  statutes  provide  for 
actual  inspection,  and  do  not  impose  ex- 
cessive fees  for  the  inspection  service, 
they  are  uniformly  upheld. 

Thus  in  Turner  v.  Maryland  (1882) 
107  TJ.  S.  38,  27  L.  ed.  370,  2  Sup.  Ct. 
Rep.  44,  a  statute  of  Maryland  providing 
that  it  shall  not  be  lawful  to  carry  out 
of  the  state  in  hogsheads  any  tobacco 
raised  in  the  state,  except  in  hogsheads 
which  shall  have  been  inspected,  passed, 
and  marked  according  to  the  provisions 
of  the  act,  was  held  to  be  a  proper  in- 
spection law,  and  not  in  conflict  with  the 
Federal  Constitution;  it  appearing  that 
the  charges  made  were  for  services  ren- 
dered in  the  inspection. 
LJUk.l9ieD. 


A  statute  providing  for  the  appoint- 
ment of  two  gangers  of  coal  and  cnke 
boats  is  not  a  regulation  of  commerce, 
nor  does  it  lay  an  impost  or  duty  on  im- 
ports or  exports  from  other  states. 
Pittsburg  &  S.'  Coal  Co.  v.  Louisiana 
(1894)  156  U.  S.  590,  39  L.  ed.  544,  5 
Inters.  Com.  Rep.  18,  15  Sup.  Ct.  Rep. 
459. 

A  statutory  prohibition  of  the  receipt 
by  common  carriers  for  transportation 
beyond  the  limits  of  the  territory,  of 
hides  which  do  not  bear  evidence  of  in- 
spection required  by  the  act,  is  a  valid 
exercise  of  the  police  power,  and  does 
not,  in  the  absence  of  congressional  leg- 
islation covering  the  subject,  violate  the 
commerce  clause  of  the  Federal  Consti- 
tution, although  hides  not  offered  for 
transportation  are  not  required  to  be  in- 
spected, and  although  the  incidental 
effect  of  the  statute  may  be  to  levy  a  tax 
upon  that  class  of  property.  New  Mex- 
ico ex  rel.  McLean  v.  Denver  &  R.  G.  R. 
Co.  (1906)  203  U.  S.  38,  51  L.  ed.  78,  27. 
Sup.  Ct.  Rep.  1,  afiBrming  (1904)  12  N. 
M.  425,  78  Pac.  74,  79  Pac.  295. 

A  statutory  prohibition  against  sales 
by  importing  purchasers  of  concentrated 
commercial  feeding  stuffs  in  the  original 
packages,  unless  there  has  been  a  com- 
pliance with  the  statute  as  to  inspection, 
analysis,  and  disclosure  of  the  ingredi- 
ents, together  with  the  incidental  pro- 
visions for  the  filing  of  a  certificate  for 
registration  and  for  labels  and  stamps, 
is  a  proper  exercise  of  the  police  power 
of  the  state,  and  not  an  unconstitutional 
regulation  of  commerce.  Savage  v.  Jones 
(1912)  225  TJ.  S.  501,  56  L.  ed.  1182,  32 
Sup.  Ct.  Rep.  715;  Standard  Stock  Food 
Co.  V.  Wright  (1912)  225  U.  S.  540,  56 
L.  ed.  1197,  32  Sup.  Ct.  Rep.  784. 

A  statute  subjecting  illuminating  oils 
sold  or  offered  for  sale  in  a  state  to  in- 
spection, for  the  purpose  of  determin- 
ing the  safety  and  value  of  such  oils  for 
illuminating  purposes,  is  a  proper  exer- 
cise of  the  police  power,  and  does  not 
violate  the  commerce  clause  of  the  Fed- 
eral Constitution.  Red  "C"  Oil  Mfg.  Co. 
V.  Board  of  Agriculture  (1912)  222  TJ. 
S.  380,  56  L.  ed.  240,  32  Sup.  Ct.  Rep. 
152,  affirming  (1909)  172  Fed.  695. 

A  statute  providing  for  the  inspection 
of  all  cotton-seed  meal,  cotton-seed  cake, 
linseed-oil  meal,  linseed-oil  cake,  and 
feeding  stuff,  by-products  of  starch  fac- 
tories, glucose,  cereal,  and  breakfast- 
food  factories,  breweries,  distilleries, 
meat-packing  establishments  and  slaugh- 
ter houses,  sold  or  offered  for  sale  in  the 
state,  and  making  a  level  charge  of  25 
cents  per  ton  on  all  such  products  with- 
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out  discrimination  as  to  value  o£  the 
product,  and  providing  for  an  actual  in- 
spection of  such  products,  is  valid  as  an 
inspection  law.  George  H.  Lee  Co.  v. 
Webster  (1911)  190  Fed.  353. 

A  state  statute  which  requires  inspec- 
tors to  examine  and  inspect  all  hides  or 
animals  known  or  reported  to  him  as 
sold  or  as  leaving  or  g^ing  out  of  the 
county  for  sale  or  shipment,  and  all  ani- 
mals driven  or  sold  in  the  district  for 
slaughter,  and  requiring  him  to  prevent 
the  sale  or  removal  out  of  the  county  of 
hides  or  animals  upon  which  the  brands 
cannot  be  ascertained  unless  identified 
by  proof,  and  providing  for  fees  for  the 
inspection,  is  an  inspection  law  within 
the  legislative  power  of  the  state.  Neil- 
son  v.  Garza  (1876)  2  Woods,  287,  Fed. 
Cas.  No.  10,091. 

In  Green  v.  Savannah  (1832)  R.  M. 
Charlt.  (Ga.)  368,  an  inspection  law  pro- 
viding for  the  gauging  and  inspecting  of 
liquors,  and  for  the  payment  of  a  small 
fee  to  the  oflBcer  for  the  service  per- 
formed, was  held  to  be  valid  as  applied 
to  liquors  imported  from  another  state. 

A  statute  passed  for  the  protection  of 
farmers,  by  requiring  that  a  sample  of 
all  fertilizer  sold  within  the  state  at  a 
price  over  $10  per  ton  should  be  sub- 
mitted to  the  experimental  station  of 
the  agricultural  college  for  analysis  and 
labeling,  for  which  a  fee  was  charged, 
was  not  a  levy  of  an  impost  on  inter- 
state commerce,  where  the  fees  were 
used  for  the  single  purpose  of  support- 
ing and  maintaining  the  experimental 
station.  Vanmeter  v.  Spurrier  (1893) 
94  Ky.  22,  21  S.  W.  337. 

A  statute  providing  for  the  inspection 
of  hay  to  protect  citizens  of  the  state 
from  unfit  products  does  not  amount  to 
a  regulation  of  commerce  between  the 
states  nor  to  an  impost  or  duty  on  im- 
ports or  exports.  Hay  Inspectors  v. 
Pleasants  (1871)  23  La.  Ann.  349. 

A  statute  providing  for  the  appoint- 
ment of  gangers  of  cargoes  of  coal  or 
coke,  the  charges  for  such  gauging  going 
exclusively  to  the  gangers  or  inspectors 
as  their  fees  for  services  rendered  in  the 
inspection,  is  not  a  regulation  of  com- 
merce in  any  sense  of  the  word,  as  all 
that  it  purports  to  do  is  to  protect  buy- 
ers of  coal  in  boats  and  barges  against 
fraud  in  weights  and  measures.  State 
V.  Pittsburg  &  S.  Coal  Co.  (1889)  41  La. 
Ann.  465,  6  So.  220. 

And  a  city  ordinance  requiring  the 
measurement  of  coal  by  an  inspector 
when  sold  within  the  city,  and  provid- 
ing for  a  small  fee  for  his  services,  is 
not  invalid  as  a  regulation  of  commerce. 
L.R.A.1316P. 


Charleston  v.  Rogers  (1823)  2  M'Cord, 
L.  (S.  0.)  495,  13  Am.  Dec.  751. 

But  in  Poster  v.  Master  &  Wardens 
(1876)  94  U.  S.  246,  24  L.  ed.  122,  re- 
versing (1874)  26  La.  Ann.  105,  a  stat- 
ute of  the  state  of  Louisiana  providing 
for  a  survey  by  the  master  and  wardens 
of  the  port  of  New  Orleans  of  the 
hatches  of  all  sea-going  vessels  which 
should  arrive  at  the  port,  or  for  their 
making  «  survey  of  damaged  goods  com- 
ing on  board  such  vessels,  and  prohibit- 
ing any  other  persons  from  making  such 
surveys,  was  held  to  be  in  violation  of 
the  Constitution,  it  being  a  regulation 
of  both  foreign  and  interstate  commerce, 
and  not  an  inspection  law  in  the  sense 
in  which  that  term  is  used  in  the  Consti- 
tution; the  purpose  of  the  act  being  to 
furnish  official  evidence  for  the  parties 
immediately  concerned,  and,  where  the 
goods  are  damaged,  to  provide  for  and 
regulate  their  sale. 

Nature  of  lnsp«etlon;  diacriminatlon. 

To  be  valid  as  an  inspection  law,  a 
statute  must  provide  for  actual  inspec- 
tion. 

So,  a  requirement  that  a  sample  shall 
be  sent  in  advance  for  inspection  before 
intoxicating  liquors  are  brought  into  the 
state  cannot  be  supported  as  an  inspec- 
tion law,  as  such  a  law  must  at  least 
provide  for  some  inspection  of  the  article 
imported.  Vance  v.  W.  A.  Vandercook 
Co.  (1898)  170  TJ.  S.  438,  42  L.  ed.  1100, 
18  Sup.  Ct.  Rep.  674;  State  v.  McGee 
(1809)  55  S.  C.  247,  74  Am.  St.  Rep.  741, 
33  S.  E.  353. 

A  statute  forbidding  any  common  car- 
rier to  bring  into  the  state  any  intoxi- 
cating liquors  from  any  other  state  or 
territory  without  first  having  a  certifi- 
cate that  such  liquors  were  consigned  to 
a  person  authorized  to  sell  the  same  is 
neither  an  inspection  law,  nor  a  quaran- 
tine or  sanitary  law,  and  is  not  a  legiti- 
mate exercise  of  police  power  by  the 
state,  and  iS  void  as  a  regulation  of 
commerce  among  the  states.  Bowman 
V.  Chicago  &  N.  W.  R.  Co.  (1888)  125 
U.  S.  465,  31  L.  ed.  700,  1  Inters.  Com. 
Rep.  823,  8  Sup.  Ct.  Rep.  689, 1062. 

A  fee  imposed  for  the  registering  of 
every  brand  of  concentrated  feeding 
stuff  offered  or  held  for  sale  or  sold  with- 
in the  state,  the  registration  being  made, 
not  from  an  examination  of  the  goods 
themselves  or  of  a  sample  of  the  goods, 
but  from  a  statement  as  to  their  ingre- 
dients and  from  whence  obtained,  is  not 
an  inspection  fee,  but  a  tax  on  the  right 
to  engage  in  the  business  of  selling  such 
products  in  the  state,  and  is  therefore 
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tinconstitational  and  void.     George  H. 
Lee  Co.  v.  Webster  (1911)  190  Ted.  353. 

A  statute  which  prohibits  the  manu- 
facture, sale,  or  possession  of,  or  the 
paying  of  freight  or  express  charges  on, 
intoxicating  liquors,  except  when  they 
are  bought  from  a  state  officer  author- 
ized to  sell  the  same  and  have  been  test- 
ed by  the  chemists  of  the  South  Caro- 
lina College  and  found  to  be  chemically 
pure,  but  which  does  not  require  the 
chemist  to  test  any  liquors  except  those 
purchased  by  state  officers  for  sale  in 
the  state,  and  fixes  no  fee  for  his  serv- 
ices, is  not  a  proper  inspection  law,  but 
rather  an  effort  under  the  g^uise  of  an 
inspection  law  to  imptose  a  burden  on 
commerce,  and  is  in  conflict  with  the 
Constitution  and  laws  of  the  United 
States.  Donald  v.  Spott  (1896)  74  Fed. 
859. 

And  an  inspection  law  will  not  be  up- 
held if  it  has  the  effect  of  discriminating 
against  the  products  of  other  states. 

So,  a  state  statute  compelling  the  in- 
spection of  all  flour  brought  into  the 
state  and  offered  for  sale  therein  and  the 
payment  of  a  fee  for  such  inspection, 
flour  made  and  sold  in  that  state  not 
being  required  to  be  inspected,  is  uncon- 
stitutional and  void  as  discriminating 
ag:ainst  the  products  and  industries  of 
other  states.  Voight  v.  Wright  (1891) 
141  U.  S.  62,  35  L.  ed.  638,  11  Sup.  Ct. 
Rep.  855. 

And  a  statute  providing  for  the  in- 
spection of  lime,  which  applies  only  to 
lime  brought  from  a  certain  other  state, 
is  not  a  proper  inspection  law,  because 
it  is  not  uniform  and  violates  the  pro- 
vision of  the  Federal  Constitution  that 
"no  preference  shall  be  given  by  any 
regulation  of  commerce  or  revenue  to 
the  ports  of  one  state  over  those  of  an- 
other." Higgins  v.  Lime  (1880)  130 
Mass.  1. 

A  municipal  ordinance  requiring  that 
all  live  stock  shall  be  inspected  on  the 
hoof  by  an  officer  appointed  by  the  town 
authorities  before  being  slaughtered,  as 
a  condition  to  the  sale  for  food  purposes 
of  the  meat  of  such  animals,  contravenes 
the  commerce  clause  of  the  Federal  Con- 
stitution in  that  it  practically  excludes 
all  meats  taken  from  animals  slaugh- 
tered in  other  states.  Carter  v.  Green 
(1910)  127  La.  490,  31  L.R.A.(N.S.) 
1055,  53  So.  729.  For  other  eases  of  this 
nature,  see  the  last  paragraph  of  the 
note  to  Evans  v.  Chicago  &  N.  W.  R.  Co. 
26  LR.A.(N.S.)  278. 

But  an  inspection  law  excluding  from 
a   territory  illuminating   fluids  above   a  I 
certain    specific    gravity    is    within    the 
LJR.A.1916D. 


police  power  of  the  territory,  although 
some  oils  may  be  excluded  which  are  as 
safe  for  use  as  those  which  comply  with 
the  statutory  standard.  Waters-Pierce 
Oil  Co.  V.  Deselms  (1909)  212  U.  S.  159, 
53  L  ed.  453,  29  Sup.  Ct.  Rep.  270,  af- 
firming (1907)  18  Okla.  107,  89  Pac.  212. 

To  what  oommodltlea  appUeable. 

Interstate  as  well  as  foreign  commerce 
is  subject  to  state  inspection  laws.  Pat- 
apseo  Guano  Co.  v.  Board  of  Agriculture 
(1898)  171  U,  S.  345,  43  L.  ed.  191,  18 
Sup.  Ct.  Rep.  862. 

Inspection  laws  are  valid  when  they 
act  on  a  subject  before  it  becomes  an 
article  of  commerce,  and  also,  although 
operating  on  articles  brought  from  one 
state  into  another,  when  they  are  enact- 
ed in  the  exercise  of  that  power  of  self- 
protection  commonly  called  the  police 
power.    (U.  S.)  Ibid. 

So  important  a  matter  as  fixing  the 
grade  by  which  grain  in  interstate  trans- 
portation can  be  sold,  and  without  which 
it  cannot  be  sold  on  any  large  scale,  ad- 
mits of  one  uniform  system  or  plan  of 
regulation,  and  only  one,  and  therefore 
falls  within  the  exclusive  power  of  Con- 
gress; and  statutes  passed  by  the  state 
of  Wisconsin  providing  for  the  inspec- 
tion and  grading  of  grain  intended  for 
delivery,  storage,  manufacture  into 
flour,  and  reshipment  in  the  state,  which 
system  of  inspection  was  intended  to  and 
would  have  the  effect  of  overthrowing 
the  standard  of  inspection  by  which  aU 
sales  and  purchases  of  grain  in  interstate 
eommeree  had  for  many  years  been  made 
according  to  the  inspection  system  of 
Minnesota,  were  a  regulation  of  com- 
merce between  the  states  and  invalid. 
Globe  Elevator  Co.  v.  Andrew  (1906)  144 
Fed.  871,  interlocutory  order  affirmed  in 
(1907)  84  C.  C.  A.  376, 156  Fed.  664. 

Inspection  laws  cannot  be  made  ap- 
plicable to  commodities  merely  passing 
through  a  state  from  one  state  to. an- 
other. 

Thus,  in  Farris  v.  Henderson  (1893) 
1  Okla.  384,  33  Pac.  380,  a  county  in- 
spection law  which  applied  to  cattle 
being  driven  across  the  county  from  one 
state  to  another,  fees  being  charged  for 
such  inspection,  was  held  to  be  invalid, 
as  a  regulation  of  interstate  commerce. 

And  in  Georgetown  v.  Davidson  (1868) 
6  D.  C.  278,  it  was  held  that  an  ordi- 
nance for  the  inspection  of  flour  did  not 
apply  to  flour  which  was  merely  tran- 
shipped at  the  place  of  inspection  on  its 
journey  from  one  state  to  another,  but 
that  if  the  ordinance  did  apply  to  such 
flour  it  was  inoperative  and  void. 
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Inspection  fee*. 

While,  by  the  tenns  of  the  Constitu- 
tion of  the  United  States,  the  fees  which 
a  state  may  impose  -  for  inspection  arc 
only  such  as  "may  be  absolutely  neces- 
sary for  executing  its  inspection  laws," 
the  courts  apparently  do  not  construe 
this  language  strictly,  and  reasonable 
fees,  all  of  which  are  applied  to  inspec- 
tion purposes,  are  sustained. 

Thus,  an  inspection  charge  of  80  cents 
per  hundred,  for  stamps  to  be  affixed  to 
packages  of  concentrated  commercial 
feeding  stuffs,  is  not  on  its  face  so  un- 
reasonably in  excess  of  the  cost  of  analy- 
sis, salaries  of  officials,  and  other  neces- 
sary expenses,  when  applied  to  sales  by 
importers  in  the  original  packages,  as  to 
invalidate  the  statute  as  a  disguised  rev- 
enue measure.  Savage  v.  Jones  (1912) 
225  U.  S.  501,  56  L.  ed.  1182,  32  Sup. 
Ct.  Eep.  715. 

Nor  does  an  inspection  fee  of  10  cents 
per  ton  on  concentrated  commercial 
feeding  stuffs,  when  sold  or  offered  for 
sale  within  the  state,  or  the  exaction  in 
lieu  thereof  in  the  case  of  condimental, 
patented,  proprietary,  or  trademark 
stock  or  poultry  foods,  of  an  annual  li- 
cense fee  of  $100,  render  the  statute  in- 
valid as  applied  to  sales  by  importers  in 
the  original  packages.  Standard  Stock 
Food  Co.  v.  Wright  (1912)  225  U.  S. 
540,  56  L.  ed.  1197,  32  Sup.  Ct.  Rep.  784. 

A  charge  of  i  cent  per  gallon,  made  by 
a  state  oil  inspection  act  for  the  avowed 
purpose  of  defraying  the  expense  con- 
nected with  the  inspection,  cannot  be 
said,  in  advance  of  the  experience  gained 
from  the  actual  operation  of  the  act,  to 
be  so  seriously  in  excess  of  what  is  nec- 
essary as  to  justify  the  imputation  that 
the  real  purpose  of  the  statute  was  to 
raise  a  revenue  in  violation  of  the  com- 
merce clause  of  the  Federal  Constitu- 
tion. Bed  "C"  Oil  Mfg.  Co.  v.  Board  of 
Agriculture  (1912)  222  U.  S.  380,  56  L. 
ed.  240,  32  Sup.  Ct.  Rep.  152,  affirming 
(1909)  172  Fed.  695. 

The  amount  of  fee  imposed  for  the  in- 
spection of  articles  of  commerce  does 
not  render  the  statute,  if  otherwise  val- 
id, repugnant  to  the  commerce  clause  of 
the  Federal  Constitution  where  it  is  not 
so  unreasonable  and  disproportionate  to 
the  services  rendered  as  to  challenge  the 
good  faith  of  the  law.  New  Mexico 
ex  rel.  McLean  v.  Denver  &  R.  Q.  R.  Co. 
(1906)  203  TJ.  S.  38,  51  L.  ed.  78,  27 
Sup.  Ct.  Rep.  1,  affirming  (1904)  12 
N.  M.  425,  78  Pae.  74,  79  Pac.  295.    ' 

An  inspection  charge  of  25  cents  per 
ton  on  commercial  fertilizers  is  not  so 
in  excess  of  what  is  necessary  to  pay 
L.R.A.1916D. 


cost  of  analysis,  salaries  of  inspectors, 
cost  of  tags,  and  other  charges,  as  to 
justify  the  imputation  of  bad  faith  and 
show  that  it  is  not  a  proper  exercise  of 
the  police  power.  Patapsco  Guano  Co. 
V.  Board  of  Agriculture  (1898)  171  U.  S. 
345,  43  L.  ed.  191,  18  Sup.  Ct.  Rep.  862. 

A  fee  imposed  by  a  state  statute  in 
favor  of  the  state  ganger  for  his  services 
in  gauging  casks  of  wine  imported  at 
San  Francisco  is  not  unconstitutional  as 
imposing  duties  on  imports  by  state  au- 
thority, or  as  interfering  with  the  Fed- 
eral government  in  its  regulation  of 
commerce,  as  the  authority  of  the  state 
to  pass  inspection  laws  involves  the  pow- 
er of  enforcing  such  laws  by  adequate 
provisions  for  the  remuneration  of  of- 
ficers charged  with  the  duty  of  inspect- 
ing goods.  Addison  v.  Saulnier  (1861) 
19  CaL  82. 

Where  the  object  of  a  statute  provid- 
ing for  inspection  of  hay  was  to  protect 
the  citizens  from  commodities  that  were 
unfit  for  commerce,  and  the  fees  allowed 
to  the  inspection  officers  were  only  re- 
muneration for  their  services,  and  were 
not  excessive,  it  does  not  amount  to  a 
levy  on  imposts  or  a  tax  upon  the  pro- 
ducts of  other  states.  State  v.  Fosdick 
(1869)  21  La.  Ann.  256. 

An  inspection  fee  not  being  an  impost 
or  a  duty  on  imports  or  exports,  it  is 
immaterial  whether  it  is  absolutely  nec- 
essary for  executing  the  inspection  laws 
of  the  state.  Hay  Inspectors  v.  Pleas- 
ants (1871)  23  La.  Ann.  349. 

See  also  State  v.  Bartles  Oil  Co. 
ante,  193. 

But  a  revenue  law  may  not  be  dis- 
guised as  an  inspection  law,  and  the  im- 
position of  fees  largely  in  excess  of 
what  is  required  for  inspection  purposes, 
or  the  application  of  part  of  the  fees  to 
other  purposes,  will  render  a  statute  in- 
valid. 

A  statute  providing  for  the  inspection 
of  oils,  which  imposes  a  burden  on  in- 
terstate commerce  by  way  of  fees  large- 
ly in  excess  of  the  expenses  necessary 
for  executing  the  inspection  law,  is  un- 
constitutional. Castle  V.  Mason  (1915) 
91  Ohio  St.  296,  110  N.  E.  463. 

If  a  state  fixes  an  inspection  fee  ma- 
terially greater  than  the  cost  of  the  in- 
spection, it  becomes  not  only  a  police 
measure,  but  also  a  revenue  measure, 
and  to  the  extent  that  the  fees  exceed 
the  reasonably  necessary  cost  of  inspec- 
tion they  are  invalid  because  in  con- 
flict with  the  commerce  provisions  of  the 
Federal  Constitution.  Bartels  Northern 
Oil  Co.  V.  Jackman  (1915)  29  N.  D. 
236,  150  N.  W.  576. 
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A  charge  of  1  cent  per  bushel  upon 
oysters  coming  from  other  states,  levied 
by  the  Maryland  oyster  law  to  help  de- 
fray the  expenses  of  the  inspection  pro- 
Tided  for  by  that  statute,  is  unconstitu- 
tional as  unlawfully  interfering  with 
interstate  commerce,  where  such  tax 
regularly  yields  a  revenue  largely  in 
excess  of  the  amount  required  to  pay  "the 
salaries  of  the  inspectors,  and  the  ex- 
cess is  devoted  to  noninspection  pur- 
poses. D.  E.  Foote  &  Co.  v.  Stanley 
(1914)  232  U.  S.  494,  58  L.  ed.  698,  34 
Sup.  Ct  Rep.  377,  reversing  (1912)  117 
Hd.  335,  82  AtL  380. 


A  statute  imposing  a  tax  of  2  cents 
a  bushel  on  all  oysters  that  are  sold  by 
commission  men  and  others  selling  less 
t))an  a  caigo  cannot  be  upheld  as  an  in- 
spection law,  where  the  act  upon  its 
face  segregates  one  half  of  the  charge 
and  applies  it  to  reshelling  the  oyster 
bottMus  of  the  state,  thus  enriching  the 
resources  of  the  state  by  a  tax  upon  in- 
terstate commerce.  D.  E.  Foote  &  Co. 
V.  Clagett  (1911)  116  Md.  228,  81  Atl. 
511.  K.  L.  S. 


VERMONT  SUPREME  COURT. 

BE  ESTATE  OF  HOMER  W.  HEATON. 

MOXTPELIER  SAVINGS  BANK  &  TRUST 
COMPANY,  Trustee,  Exceptant. 

(_  Vt  — ,  96  Atl.  21.) 

Common  law  —  adoption  —  particular 
decisions. 

1.  The  statutory  adoption  of  bo  much  of 
the  common  law'of  England  as  is  applicable 
to  the  local  situation  and  circumstances 
applies  only  to  principles,  and  does  not  in- 
clude particular  decisions  unless  the  rea- 
soning is  satisfactory. 

For  other  catet,  see  Common  Law  in  Dig. 

JS2  y.  8. 
Life  tenant  —  right  to  stock  dividends. 

2.  A  stock  dividend  declared  out  of  prof- 
its accumulated  since  the  creation  of  the 
trust  goes  to  the  life  tenant,  and  not  to  the 
remainderman,  under  a  will  creating  a 
trust  to  pay  all  income  by  way  of  interest, 
dividends,  rents,  and  profits  to  the  life 
tenant,  remainder  over. 

For  other  caaet,  ste  Life  Tenanta,  II.  b,  in 
Dig.  1-52  N.  8. 

(November  23,  1915.) 

Iy  XCEPTI0N8  by  the  Montpelier  Savings 
J  Bank  t  Trust  Company  to  rulings  of 
the  Washington  County  Court  affirming  a 
decree  of  the  Probate  Court  allowing  as 
income,  and  distributing  to  the  life  tenants 
of  a  trust  fund,  a  stock  dividend  declared 
on  the  stock  of  which  they  had  only  a  life 
use  with  remainder  over.  Affirmed. 
The  facts  are  stated  in  the  opinion. 

Kote.  —  FoT  rights  as  between  life  tenant 
and  remainderman  in  dividends  or  distri- 
bntions  by  corporations,  see  annotation  fol- 
lowing this  case,  post,  211. 

Generally  as  to  the  adoption  of  the  com- 
mon law  in  the  United  States,  see  note  to 
KcKennon  v.  Winn.  22  L.R.A.  601.  For 
later  cases  see  L.R.A.  Dig.  under  the  title 
"Common  Law." 
Ua.A.1916D. 


Mr.  WllUam  B.  O.  Sticfcney,  for  except- 
ant: 

The  testator  had  no  purpose  that  by  his 
will  these  beneficiaries  or  any  one  of  them 
should  receive  any  part  of  the  capital  stock 
of  the  Montpelier  Savings  Bank  &  Trust 
Company,  originally  owned  by  him,  or  be- 
coming part  of  the  trust  fund  by  reason 
of  the  declaration  of  what  is  called  a  "stock 
dividend." 

Van  Allen  v.  Assessors  (Churchill  v. 
Utica^  3  Wall.  573,  684,  18  L.  ed.  229,  234; 
Delaware  R.  Tax,  18  Wall.  206,  230,  21  L. 
ed.  888,  896;  Tennessee  v.  Whitworth,  117 
U.  S.  129,  136,  29  L.  ed.  830,  832,  6  Sup. 
Ct.  Rep.  645;  New  Orleans  v.  Houston,  119 
U.  S.  266,  277,  30  L.  ed.  411,  415,  7  Sup. 
Ct.  Rep.  198;  Gibbons  v.  Mahon,  136  U.  S. 
540,  557,  34  L.  ed.  525,  527,  10  Sup.  Ct. 
Rep.  1057;  Chaffee  v.  Rutland  R.  Co.  55 
Vt.  126;  Curran  v.  Arkansas,  15  How.  304, 
307,  14  L.  ed.  705,  707;  Pouch  v.  Sproule, 
L.  R.  12  App.  Cas.  393,  56  L.  J.  Ch.  N.  S. 
1037,  67  L.  T.  N.  S.  345,  36  Week.  Rep. 
193;  Pritchitt  v.  Nashville  Trust  Co.  96 
Tenn.  472,  33  L.R.A.  861,  36  S.  W.  1064; 
Boardman  v.  Mansfield,  79  Conn.  037,  12 
L.R.A.(N.S.)  793,  118  Am.  St.  Rep.  178, 
66  Atl.  169;  Great  Western  Min.  &  Mfg. 
Co.  V.  Harris,  63  C.  C.  A.  61,  128  Fed.  321; 
2  Woerner,  Administration,  2d  ed.  §  457 ; 
2  Perry,  Trusts,  S§  544,  645,  and  notes;  Re 
Stevens,  46  Misc.  623,  95  N.  Y.  Supp.  297; 
McLouth  V.  Hunt,  154  N.  Y.  179,  39  L.R.A. 
230,  48  N.  E.  548;  Re  Kernochan,  104  N.  Y. 
618,  11  N.  E.  149;  Spooner  v.  Phillips.  62 
Conn.  62,  16  L.R.A.  461,  24  Atl.  524;  Bev- 
eridge  v.  New  York  Elcv.  R.  Co.  112  N.  Y. 
27,  2  L.R.A.  648,  19  N.  E.  489;  Mobile  & 
0.  R.  Co.  V.  Tennessee,  153  U.  8.  486,  496, 
38  L.  ed.  793,  797,  14  Sup.  Ct.  Rep.  968; 
Newport  Trust  Co.  v.  Van  Rensselaer,  32 
R.  I.  231.  36  L.R.A.(N.S.)  564,  78  Atl. 
1009;  Williams  v.  Western  U.  Teleg.  Co. 
93  N.  Y.  162;  Day  v.  Faulks,  81  N.  J.  Eq. 
173,  88  AtL  384;  Chester  v.  Buffalo  Car 
Mfg.  Co.  70  App.  Div.  443,  75  N.  Y.  Supp. 
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428;  Lauman  v.  Foster,  157  Iowa,  275,  50 
L.R.A.(N.S.)  531,  135  X.  W.  14;  Kalbach 
V.  Clark,  133  Iowa,  215,  12  L.R.A.(N.S.) 
801,  110  N.  W.  599,  12  Ann.  Cas.  650;  Re 
Oslwrne,  209  N.  Y.  450,  50  L.R.A.(N.e.) 
510,  103  X.  E.  723,  823,  Ann.  Cas.  1915A, 
208. 

Messrs.  Fred  li.  Laird  and  Fred  B. 
Thomas  for  the  life  tenants. 

Taylor,  J.,  delivered  the  opinion  of  the 
court: 

Homer  W.  Heaton  died  testate  January 
28,  1899.  By  his  will  of  October  5,  1895, 
he  created  the  following  trust,  among 
others:  "The  residue  and  remainder  of 
my  estate  I  give  to  the  aforesaid  James  W. 
Brock  upon  trust,  and  to  his  duly  appointed 
successor  in  the  trust  hereby  created,  upon 
the  trust  that  all  the  income  of  said  residue 
and  remainder  of  my  estate  by  way  of 
interest,  dividends,  rents,  and  profits  be 
paid  each  and  every  year,  or  haM  or  quarter 
year,  if  convenient,  in  the  following  man- 
ner; that  is  to  say,  one-third  part  thereof 
to  my  son  Charles  H.  Heaton,  for  the  full 
term  and  period  of  his  natural  life;  and 
one-third  part  thereof  to  my  son  James  8. 
Heaton  for  the  full  term  and  period  of  his 
natural  life;  and  one-third  part  thereof  to 
my  grandchildren,  Clifton  M.  Heaton  and 
Ruby  M.  Heaton,  in  equal  shares  for  the 
full  term  and  period  of  the  natural  life  of 
each  one  of  them." 

After  making  provision  for  the  disposi- 
tion of  the  shares  of  such  life  beneficiaries 
as  should  decease  during  the  term,  the  will 
further  provides:  "At  the  death  of  said 
Sarah  8.  Heaton  (wife  of  Charles  H.  Heaton, 
mentioned  elsewhere  in  the  will)  and  my 
sons  and  grandchildren,  the  aforesaid  trust 
and  trusts  are  to  be  ended,  and  all  the  prop- 
erty and  estate  held  upon  trust  is  given  to 
the  lawful  issue  of  said  grandchildren  and 
their  heirs  in  equal  shares  per  capita." 

At  the  time  of  the  testator's  death  he 
owned  105  shares  of  the  capital  stock  of 
the  Montpelier  Savings  Bank  A  Trust  Com- 
pany of  the  par  value  of  $100  per  share 
which  was  a  part  of  the  rtisidue  of  his 
estate,  and  so  a  part  of  said  trust  fund. 
The  testator  gave  positive  directions  that 
said  stock,  together  with  certain  other  prop- 
erty mentioned  in  his  will,  should  be  held 
until  the  termination  of  the  trust.  James 
W.  Brock  having  resigned  said  trust,  the 
appellee  was,  on  January  31,  1913,  ap- 
pointed his  successor  as  trustee  and  is  now 
acting  as  such. 

On  December  15,  1913,  the  trustees  of  the 
Montpelier  Savings  Bank  &  Trust  Company 
declared  a  dividend  out  of  the  surplus  earn- 1 
inps  of  said  bank  under  the  following  vote:  | 
"That  a  dividend  of  $100  per  share  payable ' 
L.R.A.1916D. 


in  new  capital  stock  from  the  surplus  earn- 
ings of  the  bank  be  paid  to  the  stockholders 
of  record  at  the  close  of  business  December 
31,  1913,  thereby  increasing  the  capital 
stock  to  the  sum  of  $100,000  represented  by 
1,000  shares  of  $100  each." 

At  the  time  such  dividend  was  declared, 
said  bank  had  no  rule  nor  by-law  touching 
its  authority  to  declare  dividends  or  in- 
crease its  capital  stock;  so  tliat  its  author- 
ity in  this  regard  depended  upon  its  charter 
and  the  general  law. 

It  appears  from  the  agreed  statement  of 
facts  that  at  the  time  of  the  testator's 
death  the  surplus  earnings  of  the  bank 
were  upwards  of  $50,000;  and  that  from 
that  time  to  the  time  said  dividend  was 
declared  there  had  been  a  gradual  increase 
of  its  surplus  earnings,  so  that  when  said 
dividend  was  declared  "the  surplus  earn- 
ings of  said  bank  exceeded  twice  the  amount 
of  said  surplus  earnings  at  the  time  of  ttie 
decease  of  said  Homer  W.  Heaton  by  more 
than  the  amount  of  this  dividend."  It  also 
appears  that  there  has  been  a  correspond- 
ing increase  in  the  volume  of  the  bank's 
business  since  said  dividend  was  declared. 

Pursuant  to  said  vote,  said  dividend  was 
paid  to  and  accepted  by  all  of  the  stock- 
holders of  the  bank  in  ilew  capital,  stock, 
and  the  dividend  of  106  shares  on  account 
of  the  original  stock  held  as  part  of  the 
trust  fund  is  now  in  the  hands  of  the  bank 
as  trustee.  Said  bank  claims  to  hold  the 
new  shares  as  part  of  the  trust  fund,  while 
Charles  H.  Heaton,  Clifton  M.  Heaton,  and 
Ruby  Heaton-Marks,  the  surviving  life  bene- 
ficiaries, claim  said  stock  as  income  of  the 
trust  fund.  The  question  arises  on  an  ap- 
peal from  the  decree  of  the  probate  court 
upon  the  allowance  of  the  annual  account 
of  the  trustee.  That  court  ordered  that  the 
105  shares  of  new  stock  be  charged  to  the 
account  of  income  and  paid  and  delivered 
in  equal  shares  to  the  life  tenants,  from 
which  decree  the  trustee  appealed.  The  case 
was  heard  in  the  county  court  on  an  agreed 
statement  of  facts,  and  to  its  judgment 
affirming  the  decree  of  the  probate  court  the 
trustee  excepted.  The  single  question  be- 
fore us  is  whether  said  dividend  under  the 
will  is  part  of  the  corpus  of  the  fund  which 
the  trustee  should  hold  for  the  remainder- 
men, or  income  of  such  fund  which  should 
pass  to  the  life  tenants. 

No  question  is  made  as  to  the  authority 
of  the  bank  to  declare  this  dividend.  There 
was  nothing  in  its  charter  nor  in  the  gen- 
eral law  then  in  force  forbidding  such  a 
dividend  as  the  one  in  question.  See  No. 
150,  Acts  of  1015,  i  3.  In  the  absence  of 
some  statute  to  the  contrary,  there  is  no 
legal  objection  to  a  corporation's  declaring 
a  dividend  payable  in  stock  out  of  its  net 
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income,  leaving  its  ordinary  capital  unim- 
paired. Such  a  dividend  operates  to  trans- 
fer distributable  assets  to  the  individual 
ownership  of  the  stockholders,  thus  chang- 
ing accumulated  surplus  into  permanent 
capital,  and  thereby  creating  an  additional 
liability  of  the  corporation.  The  vote  by 
which  the  dividend  was  declared  recites  that 
it  was  from  the  surplus  earnings  of  the 
liank,  and  it  will  be  presumed  that  it  was 
declared  from  surplus  earnings  available  for 
division  among  the  stockholders.  Walker  v. 
Walker,  68  N.  H.  407,  30  Atl.  432;  Board- 
man  V.  Boardman,  78  Conn.  451,  12  I>.R.A. 
(N.S.)  78i,  62  Atl.  »30;  Kalbach  v.  Clark, 
133  Iowa,  215,  12  L.R.A.(N.S.)  801,  110 
N.  W.  699,  12  Ann.  Cas.  647. 

Moreover,  the  transfer  of  surplus  to  capi- 
tal would  not  impair  the  surplus  fund  that 
the  l>ank  was  required  by  law  to  reserve, 
as  paid-in  capital  is  treated  as  part  of  such 
fund.     See  No.  158,  Acts  of  1910,  f  69. 

We  may  start  our  inquiry  with  the 
proposition,  which  will  be  recognized  as 
elementary,  that  the  income  of  trust  funds 
belongs  to  the  life  tenant,  while  the  corpus 
of  the  fund  belongs  to  the  remainderman. 
The  difficulty  lies  in  determining  what  is 
income  and  what  corpus  in  the  particular 
casr,  especially  when  a  dividend  in  the  form 
of  stock  is  declared  by  the  corporation. 
When  the  questiion  is  settled  whether  the 
dividend  is  to  be  regarded  as  income  or  as 
capital  of  the  trust  fund,  the  respective 
rights  of  the  life  tenant  and  remainderman 
are  readily  determined.  While  the  case  is 
one  of  first  impression  in  this  state,  the 
question  as  to  the  conflicting  rights  of  life 
beneficiaries  and  remaindermen  to  stock 
dividends  has  frequently  arisen  in  other 
jurisdictions,  and  it  has  vexed  the  courts 
to  formulate  a  rule  that  would  invariably 
work  out  jnact  justice  between  the  parties. 

The  early  English  rule,  adopted  in  1799, 
gave  all  extraordinary  or  unusual  dividends 
declared  during  the  life  estate,  whether  in 
stock  or  cash,  to  the  corpus,  and  not  to  the 
income.  Brander  v.  Brander,  4  Ves.  Jr. 
800;  Irving  v.  Houston,  4  Paton,  521.  While 
this  rule  was  recognized  in  England  as  late 
ts  1866  (Cuming  v.  Boswell,  2  Jur.  N.  8. 
1005,  4  Week.  Rep.  752),  there  were  fre- 
quent departures  from  it  even  among  the 
earlier  cases.  See  Preston  v.  Melville,  16 
Sim.  163;  Price  v.  Anderson,  15  Sim.  473; 
Johnson  v.  Johnson,  15  Jur.  714.  The  rule 
is  now  practically  obsolete  in  England  and 
of  little  more  than  historical  value.  The 
modern  English  rule  is  very  much  the  same 
as  the  rule  hereinafter  referred  to  as  the 
Massachusetts  rule.  See  Bouch  v.  Sproule, 
L.  R.  12  App.  Cas.  386,  66  L.  J.  Ch.  N.  S.  j 
1037,  67  L.  T.  N.  S.  345,  36  Week.  Rpp. 
193;  Re  Hopkins,  L.  R.  IS  Eq.  696,  43  L. 
L.R.A.1916D. 


J.  Ch.  N.  S.  722,  30  L.  T.  N.  S.  627,  22 
Week.  Rep.  687;  Jones  v.  Evans  [1913]  1 
Ch,  23,  107  L.  T.  N.  S.  604,  82  L.  J.  Ch. 
N.  S.  12,  67  Sol.  Jo.  60,  19  Manaon,  3i)7. 

An  examination  of  the  American  decisions 
discloses  three  distinct  lines  of  cases.  For 
convenience  their  doctrines  may  be  desig- 
nated as  the  Massachusetts  rule,  the  Penn- 
sylvania rule,  and  the  Kentucky  rule.  It 
is  worthy  of  notice  that  the  American  courts 
view  the  question  from  a  common  stand- 
point! They  all  expressly  or  impliedly 
recognize  that  the  question  whether  a  dis- 
tribution made  by  a  corporation  during  the 
continuance  of  a  life  estate  is  to  be  re- 
garded as  income  or  as  capital  is  primarily 
one  of  construction, — a  question  of  the  in- 
tention of  the  creator  of  the  trust  mani- 
fested by  the  will  or  other  instrument  by 
which  the  right  to  the  income  is,  for  tlie 
time  being,  severed  from  the  corpus.  Hie 
difficulty  arises  when  the  will  or  other  in- 
strument merely  directs  the  payment  of 
"earnings"  or  •'income"  or  "dividends"  to 
the  life  tenant,  and  is  not  sufficiently 
explicit  for  the  guidance  of  the  court  when 
the  distribution  by  the  corporation  is  of  an 
unusual  or  extraordinary  nature.  As  we 
shall  see,  the  application  of  this  principle 
plays  an  important  part  in  working  out  tiie 
several  rules  adopted  by  the  courts  of  this 
country,  which,  thoiigh  'Starting  from  a 
common  premise,  reach  widely  divergent 
conclusions. 

The  Massachusetts  rule  regards  all  cash 
dividends,  however  large,  as  income,  and 
stock  dividends,  however  made,  as  capital. 
This  rule  was  first  announced  in  Minot  v. 
Paine,  09  Mass.  108,  96  Am.  Dec.  70S.  It 
will  be  observed  that  under  this  rule  it 
makes  no  difference  when  the  dividend  was 
earned,  provided  it  was  declared  out  of  net 
earnings  during  the  life  tenancy.  It  makes 
the  character  of  the  dividend,  whether  in 
cash  or  stock,  the  criterion  of  the  rights  of 
the  parties. 

The  Pennsylvania  rule,  declared  in  Earp's 
Appeal,  28  Pa.  368,  is  that  net  earnings 
when  declared  as  dividends,  whether  in 
stock  or  cash,  belong  to  the  life  tenant,  pro- 
vided such  earnings  have  been  made,  or 
have  accumulated,  since  the  stock  in  ques- 
tion was  held  as  part  of  the  trust  estate. 
The  rule  differs  from  the  Massachusetts 
rule  in  two  important  particulars:  (1) 
It  makes  no  diflTerence  whether  the  dividend 
is  declared  in  stock  or  cash;  and  (2)  it 
takes  into  account  the  time  when  the  earn- 
ings were  made  or  accrued.  It  does  not 
make  the  character  of  the  dividend  the 
criterion,  but  looks  to  its  source  to  deter- 
mine the  right  of  the  parties.  It  inquires 
as  to  the  time  covered  by  the  accumulation 
of  earnings  from  which   the  dividend  was 
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declared  relative  to  the  inception  of  the  life 
estate.  Thus,  if  it  is  ascertained  that  the 
entire  fund  accumulated  before  the  incep- 
tion of  the  lif«  estate,  the  Pennsylvania  rule 
awards  the  entire  dividend,  whether  cash  or 
stock,  to  the  corpus;  and,  if  it  is  ascer- 
tained that  the  entire  fund  accumulated  after 
the  inception  of  and  during  the  continuance 
of  the  life  estate,  it  awards  the  entire 
dividend,  whether  stock  or  cash,  to  income. 
Further,  if  it  is  found  that  the  fund  from 
which  the  dividend  was  declared  accumu- 
lated partly  before  and  partly  after  the 
inception  of  the  life  estate,  it  apportions 
the  dividend,  whether  stock  or  cash,  between 
the  life  tenant  and  remainderman. 

The  third  rule  was  formerly  known  as 
the  New  York  and  Kentucky  rule,  but  since 
Re  Osborne,  209  N.  Y.  450,  50  L.R.A.(N.S.) 
510,  103  N.  E.  723,  823,  Ann.  Cas.  191fiA, 
298,  is  referred  to  as  the  Kentucky  rule, 
as  in  that  case  the  court  of  appeals  of  New 
York  receded  from  its  former  position  and 
adopted  the  apportionment  feature  of  the 
Pennsylvania  rule.  The  Kentucky  rule  is 
like  the  Pennsylvania  rule,  in  that  it  makes 
no  distinction  between  cash  and  stock  divi- 
dends declared  out  of  surplus  earnings,  but 
differs  therefrom  in  holding  that  dividends, 
whether  stock  or  cash,  are  nonapportionable 
and  are  considered  as  accruing  in  their  en- 
tirety as  of  the  date  when  they  are  declared. 
See  Hite  v.  Hite,  93  Ky.  257,  19  L.R.A.  173, 
40  Am.  St.  Rep.  189,  20  S.  W.  778. 

We  are  not  now  concerned  with  the  point 
of  difference  between  the  Pennsylvania  and 
Kentucky  rules,  as  the  question  of  appor- 
tionment is  not  involved  in  this  case.  The 
surplus  earnings  of  the  bank  at  the  time 
the  dividend  was  declared  were  more  than 
three  times  what  they  amounted  to  at  the 
time  of  Mr.  Heaton's  death;  so  the  stock 
dividend  did  not  intrench  in  any  degree 
upon  the  capital  of  the  trust  fund  created 
by  the  will,  as  there  still  remained  more 
than  twice  as  much  surplus  as  there  was 
at  the  time  of  the  testator's  death.  The 
whole  amount  transferred  by  the  dividend 
from  surplus  to  invested  capital  may  prop- 
erly be  considered  as  earnings  of  the  bank 
during  the  life  tenancy. 

Having  in  mind  that  the  intention  of  the 
testator  is  to  control  if  it  can  be  gathered 
from  the  will,  we  have  carefully  examined 
its  provisions  in  the  light  of  the  surround- 
ing circumstances,  but  find  there  no  satis- 
factory solution  of  the  question.  The  pro- 
vision that  all  the  income  of  the  trust  fund, 
including  the  bank  stock  in  question,  "by 
way  of  interest,  dividends,  rents  and 
profits,"  should  go  to  the  life  tenant,  is 
broad  enough  to  include  by  implication  this 
stock  dividend.  The  word  "dividends"  con- 
sidered with  its  context  might  mean  more 
L.R.A.1916D. 


than  ordinary  cash  dividends;  but  the  will 
lacks  certainty  on  this  point,  there  not  be- 
ing enough  in  the  will  to  make  it  clear  that 
the  testator  contemplated  such  a  dividend 
as  the  one  in  controversy,  so  we  must  look 
to  the  law  to  determine  whether  it  should 
be  regarded  as  income  of  the  trust  fund  or 
as  part  of  the  fund  itself. 

It  is  impossible  to  reconcile  the  decisions 
of  the  courts  that  follow  the  Massachusetts 
rule  with  those  that  adopt  the  Pennsylvania 
rule  either  with  or  without  its  apportion- 
ment feature.  It  would  not  be  profitable  to 
attempt  any  extended  review  of  the  conflict- 
ing decisions,  as  tltey  are  readily  accessible. 
A  complete  review  of  the  cases  will  be  found 
in  the  following  notes:  118  Am.  St.  Rep. 
162;  12  Ann.  Cas.  .647;  Ann.  Cas.  1912B, 
1218;  Ann.  Cas.  1915A,  311;  12  L.R.A. 
(N.S.)  768;  36  L.R.A.(N.S.)  663;  60  L.R.A. 
(N.S.)  610;  7  R.  C.  li.  289-292.  It  wiU 
answer  our  present  purpose  to  examine  a 
few  of  the  leading  cases  to  discover  the  rea- 
sons advanced  by  the  courts  for  their  de* 
cisions.  The  Massachusetts  rule  has  found  I 
favor  outside  tiiat  jurisdiction  in  Conneo-  ' 
ticut,  Rhode  Island,  Illinois,  and  possibly 
Ohio,  and  has  been  approved  by  the  Supreme 
Court  of  the  United  States.  See  Smith  t.  ; 
Dana,  77  Conn.  643,  69  L.R.A.  76,  107  Am. 
St.  Rep.  61,  60  Att.  117;  Re  Brown,  14  R. 
I.  371,  61  Am.  Rep.  397 ;  De  Koven  v.  Alsop, 
205  III.  309,  63  L.R.A.  687,  68  N.  £.  930; 
Wilberding  v.  Miller,  88  Ohio  St.  609,  L.R.A. 
igi6A,  718,  106  N.  E.  665;  Gibbons  v.  Ma- 
hon,  136  U.  S.  549,  34  L.  ed.  626,  10  Sup. 
Ct.  Rep.  1067.  The  supreme  court  of  Ohio 
quotes  with  apparent  approval  the  argu- 
ments in  support  of  this  rule,  but  disposes 
of  the  case,  as  it  would  appear,  on  the  ex- 
press intention  of  the  testator  as  gathered 
from  the  will.  Among  the  courts  that  fol- 
low the  Pennsylvania  rule,  either  with  or 
without  its  apportionment  feature,  are  the 
courts  of  last  resort  in  Maine,  New  Hamp- 
shire, New  York,  New  Jersey,  Delaware, 
Maryland,  Kentucky,  Tennessee,  South  Car- 
olina, Mississippi,  Iowa,  Minnesota,  and 
Wisconsin.  See  Gilkey  v.  Paine,  80  Me. 
319,  14  Atl.  205;  Holbrook  v.  Holbrook,  74 
N.  H.  201,  12  L.R.A.(N.S.)  768,  66  Atl. 
124;  McLouth  v.  Hunt,  164  N.  Y.  379, 
39  L.R.A.  230,  48  N.  E.  648;  Van  Doren 
V.  Olden,  19  N.  J.  Eq.  176,  97  Am. 
Dec.  650;  Bryan  v.  Aiken,  —  Del.  — , 
45  L.R.A. (N.S.)  477,  86  Atl.  674;  Thom- 
as V.  Gregg,  78  Md.  545,  44  Am.  St. 
Rep.  310,  28  Atl.  565;  Hite  v.  Hite,  93 
Ky.  257,  19  L.R.A.  173,  40  Am.  St.  Rep. 
18*9,  20  S.  W.  778;  Pritchitt  v.  Nashville 
Trust  Co.  96  Tenn.  472,  33  L.R.A.  856,  36 
S.  W.  1064;  Cobb  v.  Fant,  36  S.  C.  1,  14 
S.  E.  959;  Wallace  v.  Wallace,  90  S.  C.  61, 
72  S.  E.  653;  Kalbach  t.  Clark,  133  Iowa, 
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215,  12  L.R.A.'JN.S.)  801,  110  N.  W.  599, 
12  Ann.  Caa.  647;  Goodwin  v.  McGaughey, 
108  Minn.  248,  122  N.  W.  6;  Soehnlein  v. 
Sochnlein,  148  Wis.  330,  131  N.  W.  739. 

The  decisions  in  Georgia  are  influenced  by 
statute,  and  so  shed  little,  if  anjr,  liglit  on 
the  discussion. 

Ttie  argument  in  support  of  the  Massa- 
chusetts rule  is  based  upon  the  assumption 
that  it  is  within  the  discretion  of  the  cor- 
poration, acting  in  good  faith,  to  determine 
whether  earnings  shall  be  withheld  or  dis- 
tributed, and  that  its  action  in  that  respect, 
within  the  limits  of  good  faith,  is  binding 
upon  the  parties ;  and  that  consequently  the 
life  tenant  has  no  right  in  respect  of  any 
earnings  accumulated   by   the   corporation, 
whether  before  or  after  the  inception  of  the 
life  estate,  unless  and  until  the  corporation 
has  declared  a  distribution  of  such  earnings. 
In  other  words,  that  until  such  a  distribu- 
tion has  been  declared  any  enhancement  in 
value  of  the  stock  by  reason  of  the  with- 
holding of  earnings  inures  entirely  to  the 
beaelit  of  the  corpus,  and  the  life  tenant 
derives    no   advantage    therefrom.     It   was 
said  in  Minot  v.  Paine,  supra:    "The  money 
in  the  hands^  of  the  directors  may  be  in- 
come to  the  corporation;  but  it  is  not  so 
to  a  stockholder  till  a  dividend  is  made; 
and,  where  the  company  invest  it  in  build- 
ii^  and  machinery,  or  in  railroad  tracks, 
depots,  rolling  stock,  or  any  other  perma- 
nent improveraents,  for  enlarging  or  carry- 
ing on   their  legitimate  business,  it  never 
becomes    income   to   the   shareholder.     The 
investment  becomes  an  accretion  to  the  capi- 
tal; and  it  is  equally  so  whether  they  in- 
crease the  number  of  shares,     ...     or 
leave  the  shares  unaltered.    Or  if  the  num- 
ber   rf    shares    is    increased    for    purposes 
merely  speculative,  it  is  an  increase  of  capi- 
tal stock,  and  not  of  income;  and  it  would 
be  practically  unwise  for  courts  to  go  be- 
hind the  action  of  the  company    ...    to 
ascertain  how  they  came  by  the  funds  out 
of  which  they  declare  either  cash  or  stock 
dividends.    As  the  corporation  is  the  legal 
owner  of  the  property  and  has  power,  within 
the   limits  of  its   charter,   to  give  to  the 
shareholders  either  an   increase  of  income 
or  an  increase  of  capital,  out  of  the  money 
in  its  hands,  according  to  the  discretion  of 
its  directors,  it  would  seem  to  follow  that 
an  increase  of  capital  should  be  kept  for 
the  remainderman,  and  an  increase  of  in- 
come should  be  paid  to  the  tenant  for  life." 
The  court  adopted  the  rule  as  a  matter  of 
expediency,  saying:     "A  trustee  needs  some 
plain  principle  to  guide  him;  and  the  cestuis 
que  trust  ought  not  to  be  subjected  to  the 
expense  of  going  behind  the  action  of  the 
directors,  and  investigating  the  concerns  of 
the  corporation,  especially  if  it  is  out  of  our  ' 
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jurisdiction.  A  simple  rule  is  to  r^ard 
cash  dividends,  however  large,  as  income, 
and  stock  dividends,  however  made,  as  capi- 
tal." 

While  the  rule  is  simple  and  convenient 
and  is  calculated  to  relieve  the  courts,  as 
well  as  trustees,  of  much  trouble,  it  docs 
nut    commend    itself    for    its    justice    and 
efjuity.     It  has  been  frankly  admitted  by 
the  court  of  its  origin  that  the  rule  is  arbi- 
trary and  sometimes  defeats  the  intention 
of  the  testator.     See  D'Ooge  v.  Leeds,  176 
Mass.   558,   560,   57   N.   E.   1025.     And   an- 
other court  that  follows  it  has  stated  that 
it  was  not  claimed  for  the  rule  that  its 
application  would  accomplish  exact  justice 
in  all  cases.     Boardman  v.  Boardman,   78 
Conn.   451,   12  L.R.A.(K.S.)    784,   62   Atl. 
339.     One  is  led   to  question   whether   in 
their  desire  to  formulate  a  workable  rule 
of  easy   application   the  courts   that  adopt 
the    Massachusetts    rule   have    not   uncon- 
sciously preferred  expediency  to  justice.  The 
hardship  that  would  result  to  a  life  tenant 
under  this  rule  in  case  the  corporation  pur- 
sued the  policy  of  declaring  stock  dividends 
is  perfectly  apparent.    The  injustiee  attend- 
ing its  application  has  repeatedly  moved  the 
court  that  announced  it  to  follow  the  spirit 
of   the   Pennsylvania   rule,   though   at   the 
same  time  reaffirming  Minot  v.  Paine.    The 
courts  professing  to  follow  the  rule  look 
behind  the  vote  declaring  the  dividend,  thus 
regarding  substance  and  not  form,  and  do- 
not  hesitate  to  award  a  dividend  in  cash  to 
the  remainderman  when  investigation  shows 
it  to  have  been  declared  from  the  corpus  of 
the  fund;    and  in  some  cases  have  gone  so 
far  as  to  hold  a  dividend  in  stock  to  have 
been  in  substance  a  cash  dividend.     Heard 
V.   Eldredge,   109   Mass.   258,   12   Am.   Rep. 
687;    Leland    v.    Hayden,    102    Maas.    542; 
Davis  V.  Jackson,  152  Mass.  58,  23  Am.  St. 
Rep.  801,  25  N.  E.  21 ;  Lyman  v.  Pratt,  183 
Mass.  58,  66  N.  E.  423;   Green  v.  Bissell, 
79  Conn.  547,  8  L.R.A.(N.S.)  1011,  118  Am. 
St.  Rep.  156,  65  Atl.  1056,  9  Ann.  Cas.  287. 
But  for  the  most  part  they  regard  a  divi- 
dend in   stock,  even  from  the  earnings  of 
the  corporation  accumulated  during  the  life 
tenancy,  as  belonging  to  capital,  and  not 
income.     The  tendency  of  the  supreme  judi- 
cial court  of  Massachusetts  toward  a  rule 
more  liberal  to  the  life  tenant  is  indicated 
in  its  later  decisions.    See  Gray  v.  Hemen- 
way,  212  Mass.  239,  98  N.  E.  789;  Boston 
Safe  Deposit  &  T.  Co.  v.  Adams,  219  Mass. 
175,  106  N.  E.  590.     It  is  also  significant 
that  the  courts  adhering  to  the  Massachu- 
setts rule  pretty  generally  hold  that  a  divi- 
dend payable  optionally  in  cash  or  stock  is 
a  cash  dividend,  even  when  stock  is  taken, 
and  80  belonging  to  the  life  tenant.    Hyde 
v.  Holmes,  198  Mass.  287,  84  N.  E.  318; 
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Newport  Trust  Co.  v.  Van  Rensselaer,  32 
R.  I.  231,  35  L.R.A.(N.S.)  563,  78  Atl. 
1009. 

Gibbons  v.  Mahon,  136  U.  S.  549,  34  L.  ed. 
523,  10  Sup.  Ct.  Rep.  1057,  decided  in  1890, 
is  much  relied  upon  by  the  courts  follow- 
ing the  Massachusetts  rule.  The  case  fol- 
lows and  adopts  the  reasoning  of  Minot  v. 
Paine.  After  saying  that  money  earned  by 
a  corporation  remains  the  property  of  the 
corporation,  aqd  does  not  become  the  prop- 
erty of  the  stockholders  unless  and  lutil  it 
is  distributed  among  them  by  the  corpora- 
tion, and  that  its  undistributed  earnings 
may  be  treated  and  dealt  with  by  the  cor- 
poration either  as  property  or  as  an  addi- 
tion to  capital,  the  opinion  continues: 
"Which  of  these  courses  shall  be  pursued  is 
to  be  determined  by  the  directors,  with  due 
regard  to  the  condition  of  the  company's 
property  and  affairs  as  a  whole ;  and,  unless 
in  case  of  fraud  or  bad  faith  on  their  part, 
their  discretion  in  this  respect  cannot  be 
controlled  by  the  courts." 

Based  upon  this  reasoning,  the  court  held 
that  reserved  and  accumulated  earnings,  so 
long  as  they  are  held  and  invested  by  the 
corporation,  being  a  part  of  the  corporate 
property,  it  would  follow  that  the  interest 
therein  represented  by  each  share  is  capital, 
and  not  income  of  that  share  as  between  the 
life  tenant  and  remainderman. 

In  support  of  this  decision,  the  court 
argues  further  that  the  question  whether 
the  profits  of  the  corporation  should  be  dis- 
tributed as  income  to  the  life  tenant  or  re- 
tained as  capital,  thus  inuring  to  the  benefit 
of  the  remainderman,  is  a  question  to  be 
determined  by  the  action  of  the  corpora- 
tion itself  in  the  proper  administration  of 
its  affairs;  and  cannot,  without  producing 
great  embarrassment  and  inconvenience,  be 
left  open  to  be  tried  and  determined  by  the 
courts.  The  decision  evidently  turns  upon 
a  presumption  as  to  the  intention  of  the 
testator.  The  court  says:  "In  ascertaining 
the  rights  of  such  persons,  the  intention  of 
the  testator,  so  far  as  manifested  by  him, 
must  of  course  control;  but,  when  he  has 
given  no  special  direction  upon  the  question 
as  to  what  shall  be  considered  principal  and 
what  income,  he  must  be  presumed  to  have 
had  in  view  the  lawful  power  of  the  cor- 
poration over  the  use  and  apportionment  of 
its  earnings,  and  to  have  intended  that  the 
determination  of  that  question  should  de- 
pend upon  the  regular  action  of  the  corpora- 
tion with  regard  to  all  its  shares.  There- 
fore, when  a  distribution  of  earnings  is 
made  by  a  corporation  among  its  stock- 
holders, the  question  whether  such  distribu- 
tion is  an  apportionment  of  additional  stock 
.  .  .  or  a  division  of  profits  and  income 
depends  upon  the  substance  and  intent  of 
L.R.A.1916D. 


the  action  of  the  corporation,  as  manifested 
by  its  vote  or  resolution;  and  ordinarily  a 
dividend  declared  in  stock  is  to  be  deemed 
capital,  and  a  dividend  in  money  is  to  be 
deemed  income,  of  each  share." 

In  support  of  this  view,  it  is  argued  that 
a  stock  dividend  really  takes  nothing  from 
the  property  of  the  corporation  and  adds 
nothing  to  the  interests  of  the  shareholders; 
that  the  only  change  is  in  the  evidence 
which  represents  the  sharehold^s'  interests, 
the  new  shares  and  the  original  shares  to- 
gether representing  the  same  proportional 
interest  that  the  original  shares  represented, 
before  the  issue  of  the  new  ones. 

Gibbons  v.  Mahon  has  never  been  reviewed 
by  the  Supreme  Court  of  the  United  States, 
and  so  has  only  the  weight  of  a  single  de- 
cision, although  the  standing  of  the  court 
entitles  it  to  careful  consideration.  It  is 
an  interesting  fact  in  this  connection  that 
Mr.  Justice  Gray,  who  wrote  the  opinion, 
was  a  member  of  the  supreme  judicial  court 
of  Massachusetts  whec  Minot  v.  Paine  was 
decided,  which  in  a  measure  accounts  for 
the  similarity  of  reasoning  in  the  two  eases. 

The  supreme  court  of  Illinois  held,  in  De 
Koven  v.  Alsop,  205  111.  309,  63  L.R.A.  587, 
68  N.  E.  930,  that  a  stock  dividend  which 
evidences  the  conversion  by  the  corporation 
of  earnings  accumulated  during  the  testa- 
tor's lifetime  into  capital  of  the  corporation 
goes  to  the  remainderman  as  a  part  of  the 
corpus  of  the  estate;  and  reaffirmed  this 
decision  in  Blinn  v.  Gillett,  208  liL  473, 
100  Am.  St.  Rep.  234,  70  N.  K.  104,  and 
Billings  V.  Warren,  216  111.  281,  74  N.  E. 
1050.  It  does  not  appear  that  any  of  the 
stock  dividends  involved  in  these  cases  cov- 
ered accumulations  made  after  the  death 
of  the  testator.  That  being  so,  the  result 
is  the  same  as  it  would  have  been  had  the 
court  followed  the  other  rule;  but  it  ap- 
pears that  the  court  is  committed  to  the 
Massachusetts  rule,  as  it  cites  with  ap- 
proval Minot  V.  Paine  and  Gibbons  v.  Mahon 
and  adopts  their  argument.  No  additional 
argument  is  advanced  in  support  of  its  con- 
clusions. 

The  later  English  rule  is  similar  to  the 
Massachusetts  rule  and  is  based  upon  much 
the  same  reasoning.  Neville,  J.,  in  Jones  ▼. 
FA-ans  [1913]  1  Ch.  23,  82  L.  J.  Ch.  Div. 
N.  S.  12,  decided  in  1912,  says:  "From 
the  necessity  of  the  case  it  has  always  been 
held  that,  as  between  tenant  for  life  and 
remainderman,  the  court  must  decide 
whether  a  particular  fund  is  to  be  treated 
as  capital  or  whether  it  is  to  be  divided 
as  income  by  way  of  dividend;  and  one  does 
not  sec  very  well  how  any  other  rule  could 
apply." 

The  reason  for  the  rule  assigned  by  the 
English    courts   is   tersely    summed    up    in 
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Sproule  v.  Bouch,  L.  R.  29  Ch.  Div.  638: 
"What  the  company  Bays  is  income  shall  be 
income,  and  what  it  says  is  capital  shall 
be  Capital." 

Referring  to  the  distinction  aongbt  to  be 
made  between  stock  and  cash  dividends, 
lord  Chancellor  Eldon,  in  Paris  t.  Paris,  10 
Ves.  Jr.  185,  used  a  homely  but  expreasive 
phrase.  He  said:  "As  to  the  distinction 
between  stock  and  money,  that  is  too  thin; 
and  if  the  law  is  that,  this  extraordinary 
profit,  if  given  in  the  shape  of  stock,  shall 
be  considered  capital,  it  must  be  capital  if 
given  as  money." 

It  seems  to  us  that  it  does  not  follow  as 
a  necessary  conclusion,  assuming  that  the 
corporation  or  its  directors  have  the  author- 
ity claimed  for  them  over  the  disposition 
of  its  surplus  earnings,  that  the  action  of 
the  corporation  or  its  directors  is  conclu- 
sive of  the  rights  of  the  life  tenant  and 
remainderman,  and  that  therein  lies  the 
weakness  of  the  argument.  It  fails  to  dis- 
tinguish capital  as  regards  the  corporation 
and  its  stockholders  from  capital  or  corpus 
of  the  trust  fund.  Moreover,  it  rests  upon 
a  presumption  that  is  altogether  artificial 
as  a  rule  of  construction,  and  little  l^s  than 
violent  when  applied  to  the  facts  of  this 
case,  where  the  testator  was  making  pro- 
vision for  his  children  and  grandchildren, 
who  were  at  the  time  members  of  his  own 
immediate  family,  by  way  of  life  income 
with  remainder  to  a  succeeding  generation 
as  yet  unborn.  If  any  presumption'  is  to 
be  indulged,  it  seems  more  rational  to  pre- 
sume that  the  creator  of  the  trust  intends, 
in  the  absence  of  anything  to  the  contrary, 
that  the  life  beneficiary  shall  receive  all  the 
profits  of  the  stock  earned  during  the  life 
tenancy  which  may  be  released  from  cor- 
porate control  by  distribution  among  the 
stockholders  during  the  Existence  of  the  life 
estate,  in  whatever  form  the  distribution 
may  be  made.  This  recognizes  the  assumed 
right  of  the  corporation  to  distribute  sur- 
plus earnings  at  such  times  and  in  such 
manner  as  best  suits  the  purposes  of  the 
corporation,  and  at  the  same  time  takes  into 
account  the  evident  distinction  between  capi- 
tal of  the  corporation  and  corpus  of  the 
trust  fund  when  the  rights  of  the  life  tenant 
and  remainderman  are  being  considered.  As 
said  in  Soehnlein  v.  Soehnlein,  146  Wis. 
330,  131  N.  W.  739 :  "To  say  that  when  a 
stockholder  conveys  his  stock,  as  in  this 
case,  he  thinks  otherwise  than  that  the  term 
owner  will  take  all  benefits,  as  to  such, 
stock,  of  dividends  out  of  earnings  made 
during  such  term,  regardless  of  the  manner 
of  making  the  dividends,  seems  contrary  to 
common  knowledge." 

Mr.  Thompson,  in  liis  work  on  Corpora- 
tions, says  in  criticism  of  this  rule:  "The 
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Massachusetts  doctrine  seems  to  be  a  rule 
of  mere  convenience,  and  not  a  rule  of  jus- 
tice. It  loses  sight  of  the  real  question 
under  consideration,  which  is,  what  is  capi- 
tal of  the  estate  disposed  of  by  will,  and 
not,  what  is  capital  of  the  corporation ;  and 
it  goes  entirely  beyond  tenable  ground  when 
it  allows  this  question  to  be  determined, 
not  by  the  judicial  courts  upon  a  view  of 
the  real  substance  of  the  case,  but  by  a 
board  of  directors,  that  is,  by  a  committee 
of  persons  entirely  foreign  to  the  will,  in 
passing  a  resolution  declaring  a  dividend." 
2  Thomp.  Corp.  §  2222. 

The  same  author  expresses  a  clarifying 
truth  when  he  says:  "Instead  of  attempt- 
ing to  lay  down  a  hard  and  fast  rule  on 
the  subject  which  shall  be  applicable  to  all 
cases — and  herein  lies  the  chief  mistake 
which  the  courts  have  made  in  dealing  with 
it — it  should  be  determined  upon  the  con- 
sideration of  the  actual  nature  of  the  divi- 
dend in  each  particular  case."  2  Thomp. 
Corp.  g  2192. 

lie  courts  that  reject  the  Massachusetts 
rule  generally  agree  that  the  action  of  the 
corporation  converting  earnings  into  capital 
gives  them  that  character  for  all  corporate 
purposes,  but  they  hold  that  the  action  of 
the  corporation  does  not  bind  the  life  tenant 
and  remainderman,  and  that  either  can  al- 
ways show  the  true  nature  and  source  of 
the  dividend  in  spite  of  any  act  or  declara- 
tion of  the  corporation.  This  is  the  evident 
trend  of  the  htter  decisions,  and,  as  we 
have  seen,  is  in  a  measure  shared  by  the 
courts  that  prof^s  to  follow  Minot  v.  Paine 
and  Gibbons  v.  Mahon.  We  shall  need  to 
examine  but  few  of  the  numerous  decisions 
following  the  Pennsylvania  rule  in  order  to 
contrast  their  argument  with  that  of  the 
cases  based  upon  the  Massachusetts  rule. 

Earp's  Appeal,  28  Pa.  368,  was  decided 
in  1857.  By  his  will  Robert  Earp  created  a 
trust  for  the  benefit  of  his  children,  the 
rents,  income,  and  interest  of  the  trust  fund 
to  go  to  them  during  life  with  remainder 
over.  The  trust  fund  consisted  in  part  of 
540  shares  of  stock  of  a  certain  manufactur- 
ing corporation,  of  the  par  value  of  $50  but 
worth  $12.")  per  share  at  the  time  of  the 
testator's  death,  owing  to  surplus  earnings 
accumulated  during  his  lifetime.  The  sur- 
plus of  the  corporation  continued  to  in- 
crease after  the  testator's  death  until  the 
stock  dividend  was  declared.  This  was 
accomplished  by  issuing  new  shares  of 
the  par  value  of  $80  per  share  in  lieu 
of  the  original  stock.  By  the  redistri- 
bution of  stock,  Robert  Earp's  estate 
received  1,350  shares  of  the  new  stock,  sur- 
rendering therefor  the  original  shares. 
The  court  argued  that  the  testator's  inter- 
■  est  in  the  corporation  at  the  time  of  his 
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death  amounted  to  $67,500;  that  it  would 
have  produced  that  sum  if  sold  at  that 
time;  that  the  omission  to  sell  and  invest 
the  proceeds  for  the  purposes  of  the  trust 
could  not  change  the  rights  of  the  parties. 
It  was  held  that  the  life  beneficiary  had 
no  right  to  the  income  accumulated  before 
the  testator's  death,  but  that  the  profits 
arising  since  his  death  were  income  within 
the  meaning  of  the  will.  Speaking  of  the 
right  of  the  corporation  to  deal  with  its 
surplus  earnings,  the  court  says:  "The 
managers  might  withhold  the  distribution 
of  it  for  a  time,  for  reasons  beneficial  to 
the  interests  of  the  parties  entitled.  But 
they  could  not,  by  any  form  of  procedure 
whatever,  deprive  the  owners  of  it,  and  give 
it  to  others  not  entitled.  The  omission  to 
distribute  it  semi-annually,  as  it  accumu- 
lated, makes  no  change  in  its  ownership. 
The  distribution  of  it  among  the  stockhold- 
ers in  the  form  of  new  certificates  has  no 
effect  whatever  upon  the  equitable  right  to 
it.  It  makes  no  kind  of  difference  whether 
this  fund  is  secured  by  540  or  1,350  cer- 
tificates. Its  character  cannot  be  changed 
by  the  evidences  given  to  secure  it.  Part 
of  it  is  principal, — the  rest  is  'income,' 
within  the  meaning  of  the  will.  The  prin- 
cipal must  remain  unimpaired  during  the 
lives  of  the  appellants,  and  the  'income' 
arising  since  the  death  of  the  testator  is 
to  be  distributed  among  them." 

Pritchitt  v.  Nashville  Trust  Co.  96  Tenn. 
472,  33  L.R.A.  856,  36  S.  W.  1064,  one  of 
the  later  cases  on  the  subject,  is  especially 
instructive.  It  involved  stock  dividends  on 
account  of  surplus  acoumufated  after  the 
death  of  the  creator  of  the  trust.  The  court 
points  out  that  present  enjoyment  is  the 
very  essence  of  a  life  estate;  that  without 
it  the  gift  would  be  meaningless  and  worth- 
less. The  case  contains  an  exhaustive  re- 
view of  Gibbons  v.  Mahon ;  and,  though  con- 
curring in  all  that  the  Federal  Supreme 
Court  said  concerning  the  authority  of  the 
corporation  over  dividends,  the  court  dis- 
sents vigorously  from  the  conclusion  as  to 
the  effect  of  corporate  action  upon  life  ten- 
ants and  remaindermen.  To  quote  from  the 
opinion:  "There  can  be  no  doubt  that  re- 
served and  accumulated  earnings  .  . 
are  corporate  property;  nevertheless,  we  are 
unable  to  see  how  that  fact  determines  or 
affects  the  question  of  interest  therein  as 
between  life  tenant  and  remainderman  of 
shares.  Those  persons  acquire  their  inter- 
ests under  the  will  or  deed,  and  not  through 
any  action  of  the  corporation." 

Further,  in  commenting  upon  what  is  said 
in  Gibbons  v.  Mahon  to  the  effect  that  the 
only  change  produced  by  a  stock  dividend 
is  in  the  evidence  which  represents  the 
stockholders'  interest,  the  court  says:  "Ob- 
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viously,  this  change  'in  the  evidence'  of  th« 
shareholder's  interest  separates  his  income 
on  the  investment  from  his  capital  invested, 
the  new  shares  representing  his  income  and 
the  old  ones  his  capital;  and  it  would  seem 
that  a  separation  of  the  combined  interests 
of  life  tenant  and  remainderman  is  wrought 
by  the  same  process,  the  new  shares  stand- 
ing for  income  of  the  trust  estate  and  the 
old  ones  for  its  capital,  at  least  to  the 
extent  that  the  new  capitalization  includes 
net  earnings  made  since  the  trust  took  effect. 
The  trustee  has  made  no  new  investment. 
He  has  only  received  new  shares  represent- 
ing profits  of  the  investment  made  by  the 
founder  of  the  trust  How  can  the  facts 
that  net  earnings  are  made  capital  to  the 
company,  and  that  the  issuance  of  stock 
dividends  thereon  do  not  diminish  corpor- 
ate property,  prevent  such  dividends  from 
being  income  to  the  holder  of  old  shares, 
whether  that  holder  be  absolute  owner  or 
only  tenant  for  life?" 

Bryan  v.  Aiken,  —  Del.  — ,  45  L.R.A. 
(N.S.)  477,  86  Atl.  674,  decided  by  the 
supreme  court  of  Delaware  in  1913,  gives 
an  exhaustive  review  of  the  authorities. 
With  reference  to  the  effect  of  the  action 
Of  the  corporation  upon  the  rights  of  the 
life  tenant  and  remainderman  of  corporate 
stock,  the  court  says:  "Although  a  corpora- 
tion has  the  right  to  set  apart  or  reserve  a 
portion  of  its  net  earnings  for  a  period  of 
years,  and  treat  them  as  capital,  .  .  . 
yet  if  it  subsequently  divides  such  net  earn- 
ings ...  by  declaring  a  dividend  in 
cash,  in  stock,  or  in  both,  based  upon  such 
earnings,  it  is  a  distribution  of  profits. 
When  the  necessity  for  the  reservation 
ceases,  and  the  res^ve  fund  is  divided 
among  the  shareholders,  the  question 
whether  it  was  income  or  capital  depends 
upon  its  origin,  for  tbeir  source  is  not 
changed  by  the  delay  in  distribution.  If 
it  was  originally  taken  from  the  net  earn- 
ings, it  belongs  to  the  tenant  for  life,  if 
distributed  in  his  lifetime." 

The  discussion  of  the  question  by  the  su- 
preme court  of  Kentucky  in  Kite  v.  Hite, 
93  Ky.  257,  19  L,.R.A.  173,  40  Am.  St.  Rep. 
189,  20  S.  W.  778,  is  worthy  of  special 
notice.  The  court  grants  that,  as  between 
the  company  and  the  shareholder,  the  action 
of  the  directors  in  determining  whether 
earnings  shall  be  capitalized  or  paid  out  in 
cash  is  conclusive;  but  holds  that,  when  a 
dividend  is  once  declared,  although  in  stock, 
it  is  the  province  of  the  law  to  determine 
their  ownership, — whether  they  belong  to 
the  corpus  of  the  estate  and  are  to  benefit 
the  remainderman,  or  whether  they  shall  go 
to  the  life  tenant  as  income.  Speaking  of 
a  stock  dividend  based  upon  the  earnings 
of  the  company,  the  court  said:     "It  is  in 
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reality,  whether  called  by  one  name  or  an- 
other, the  income  of  the  capital  inveeted 
in  it.  It  is  but  a  mode  of  distributing  the 
profit.  If  it  be  not  income,  what  is  it?  If 
it  is,  then  it  is  rightfully  and  equitably 
the  property  of  the  life  tenant.  If  it  be 
really  profit,  then  he  should  have  it,  whether 
paid  in  stock  or  money.  A  stock  dividend 
proper  is  the  issue  of  new  shares,  paid  for 
by  the  transfer  of  a  sum  equal  to  their  par 
value  from  the  profit  and  loss  account  to 
that  representing  capital  stock;  and  really 
a  corporation  has  no  right  to  declare  a  divi- 
dend, .  .  .  except  from  its  eaminga; 
and  a  singular  state  of  ease — it  seems  to 
us  an  unreasonable  one — is  presented,  if  the 
company,  although  it  rests  with  it  whether 
it  will  declare  a  dividend,  can  bind  the 
courts  as  to  the  proper  ownership  of  it,  and 
by  the  mode  of  payment  substitute  its  will 
for  that  of  the  testator,  and  favor  the  life 
tenant  or  the  remainderman,  as  it  may  de- 
sire, it  cannot  in  reason  be  considered  that 
the  testator  contemplated  such  a  result. 
The  law  r^^rds  substance,  and  not  form, 
and  such  a  rule  might  result  not  only  in  a 
violation  of  the  testator's  intention,  but  it 
would  give  the  power  to  the  corporation  to 
beggar  the  life  tenants,  who,  in  this  case, 
are  the  wife  and  children  of  the  testator, 
for  the  benefit  of  the  remaindermen,  who 
may  perhaps  be  unknown  to  the  testator, 
being  unborn  when  the  will  was  executed. 
We  are  unwilling  to  adopt  a  rule  which,  to 
us,  seems  so  arbitrary  and  devoid  of  reason 
and  justice." 

To  much  the  same  effect  is  McLouth  v. 
Hunt,  154  N.  Y.  17.9,  39  L.R.A.  230,  48  N. 
E.  548,  and  Soehnlein  v.  Soehnlein,  146 
Wis.  330,  131  N.  W.  739.  In  Thomas  v. 
Gregg,  78  UA.  545,  44  Am.  St.  Rep.  310, 
28  Atl.  565,  the  supreme  court  of  Maryland, 
after  a  careful  review  of  the  authorities, 
reaches  the  conclusion  that  there  are  but 
few  cases,  if  any,  that  can  properly  be  con- 
strued to  mean  that,  although  the  stock 
dividends  only  include  net  earnings,  and 
tb^  were  intended  to  be  distributed  as  in- 
come, and  not  as  capital,  yet  the  life  ten- 
ants must  be  deprived  of  them  simply  be- 
cause they  were  stock  dividends.  It  was 
held:  "When  it  is  possible  for  the  court 
to  ascertain  to  any  certainty  whether  the 
distribution  in  the  stock  dividend  includes 
net  earnings,  and,  if  so,  what  proportion, 
and  also  whether  such  earnings  were  in- 
tended to  be  made  a  part  of  the  capital  or 
merely  to  be  used  temporarily  with  the  in- 
tention on  the  part  of  the  directors  of  re- 
funding them  to  the  shareholders  as  income, 
we  think  it  is  the  duty  of  the  court  to  make 
such  investigations  and  dispose  of  the  stock 
in  an  equitable  way  between  the  tenants  for 
life  and  the  remaindermen." 
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If  we  regard  the  intention  of  the  trus- 
tees of  the  bank  in  declaring  the  dividend 
of  any  importance,  it  is  clear  from  the  vote 
declaring  it  that  the  dividend  in  the  case  at 
bar  was  intended  as  a  distribution  of  sur- 
plus among  the  stockholders,  which  had  been 
accumulated  at  tlic  expense  of  regular  cash 
dividends.  Though  payable  in  stock,  it  was 
as  much  compensation  to  the  stockholders 
for  loss  of  income  as  it  would  have  been  if 
paid  in  cash. 

The  Pennsylvania  rule  has  been  recently 
restated  by  the  court  of  appeals  in  Re  Os- 
borne, 209  N.  Y.  450,  50  L.R.A.(N.S.)  510, 
103  N.  E.  723,  Ann.  Cas.  1915A,  298 :  "Ex- 
traordinary dividends,  payable  from  the 
acctunulated  earnings  of  the  company, 
whether  payable  in  cash  or  stock,  belong 
to  the  life  beneficiary,  unless  they  entrench, 
in  whole  or  in  part,  upon  the  capital  of  the 
trust  fund  as  received  from  the  testator  or 
maker  of  the  trust  or  invested  in  the  stock, 
in  which  case  such  extraordinary  dividenda 
should  be  returned  to  the  trust  fund  or 
apportioned  between  the  trust  fund  and  the 
life  beneficiary  in  such  a  way  as  to  preserve 
.     .     .    the  trust  fund." 

This  is  in  effect  what  the  supreme  court 
of  Pennsylvania  has  held  since  the  time  of 
Earp's  Appeal.  See  Boyer's  Appeal,  224  Pa. 
144,  73  Atl.  320  J  Stokes's  Estate,  240  Pa. 
277,  87  Atl.  971. 

Most  of  the  authorities  in  this  country, 
including  the  Federal  Supreme  Court,  recog- 
nize that  the  owner  of  corporate  stock  may 
convey  the  beneficial  interest  therein  for  a 
time  to  one  and  the  whole  ownership  in 
remainder  to  another,  unhampered  by  any 
■power  lodged  in  the  corporation  to  disturb 
the  purpose  of  the  conveyance.  It  follows 
that  the  controlling  factor  is  the  intention, 
of  the  creator  of  the  trust,  expressed  in  the 
will  or  other  instrument  creating  the  trust 
or  presumed  by  the  law,  in  the  absence  of 
anything  therein  from  which  it  can  be  ascer- 
tanied.  Whenever  a  distribution  of  earn- 
ings is  made,  whatever  its  form,  the  distrib- 
utive share,  so  far  as  the  owner  of  the 
stock  is  concerned,  is  income,  and  for  that 
reason  an  incident  of  the  ownership  of  the 
stock  during  the  period  of  accumulation, 
although  inchoate  until  distributed  by  tifate 
corporation.  If  the  testator  had  been  liv- 
ing at  the  time  the  dividend  in  question 
was  declared,  unquestionably  the  new  shares 
would  have  represented  to  him  income  on 
his  original  investment.  He  could  have  dis- 
posed of  them,  without  diminution  of  the  in- 
vestment represented  by  the  value  of  the 
original  shares  as  of  the  date  of  his  death. 
With  his  estate  they  stand  the  same,  only 
that  now  two  classes  are  interested, — the 
life  tenants  entitled  to  the  income  and  the 
remaindermen  entitled  to  the  corpus  of  the 
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fund.  In  construing  hia  will  it  is  only  rea- 
sonable to  presume  that  the  testator  used 
the  word  "income"  in  tlie  sense  it  would 
have'  when  applied  to  the  stocC  while  he 
was  living;  so  that  what  would  have  been 
income  to  him,  if  living,  should  be  regarded 
as  income  to  his  estate  after  his  death. 
This  is  the  doctrine  of  the  Pennsylvania 
rule,  and  accords  with  what  we  regard  as 
the  decided  weight  of  authority. 

Appellant's  counsel  refer  to  the  animad- 
versions of  Stevens,  V.  C,  on  the  Pennsyl- 
vania rule  found  in  Ballantine  v.  Young, 
79  N.  J.  Eq.  71,  81  Atl.  119,  as  Indicating 
a  disposition  on  the  part  of  the  New  Jersey 
courts  to  follow  the  English  rule.  The 
views  expressed  were  the  personal  views  of 
the  vice  chancellor,  and  cannot  be  taken  as 
showing  that  the  court  of  errors  is  inclined 
to  depart  from  its  former  holdings. 

It  is  claimed  that  the  English  rule  is 
binding  upon  us  by  virtue  of  P.  S.  1221,  by 
which  so  much  of  the  common  law  of  Eng- 
land as  is  applicable  to  the  local  situation 
and  circumstances  is  adopted  as  the  law  of 
this  state.  The  question  as  to  the  binding 
effect  of  the  decisions  of  the  courts  of  Eng- 
land in  cases  arising  here  requiring  the 
application  of  common-law  principles  is  for 
the  first  time  presented  to  this  court.  The 
question  has  arisen  in  some  of  the  other 
states,  most  of  which  have  statutes  adopting 
the  common  law  that  are  similar  to  ours. 
Some  courts  hold  to  the  view  that  the  com- 
mon law  thus  adopted  is  identical  with  the 
decisions  of  the  courts;  or,  in  other  words, 
they  regard  the  common  law  of  England  as 
what  the  English  courts  make  it.  The  pre- 
dominating view,  however,  is  that  precedents 
do  not  constitute  the  common  law,  but  only 
serve  to  illustrate  its  principled;  that  stat- 
utes adopting  it  do  not  require  adherence 
to  the  d<>cisions  of  the  court  of  England 
even  prior  to  the  separation  of  the  colonies, 
in  case  the  court  considers  subsequent  de- 
cisions, either  in  England  or  America,  bet- 
ter expositions  of  the  general  principles  of 
the  bommon  law.  This  view  accepts  what 
Sir  Frederick  Pollock  has  called  "the  im- 
memorial and  yet  freshly  growing  fabric  of 
the  common  law"  as  the  guide,  and  not  the 
decision  of  any  particular  court  at  any  par- 
ticular time.  Whether  our  statute  makes 
the  decisions  of  the  English  courts  con- 
trolling, or  leaves  the  courts  at  liberty  to 
decide  for  themselves,  the  principle  of  law 
applicable  to  the  particular  case  depends 
upon  the  intention  of  the  legislature  to  be 
gathered  from  the  statute  of  s^option  read 
in  the  light  of  surrounding  circumstances. 

Followed  to  its  logical  conclusion,  the 
view  that  the  common  law  is  what  the  Eng- 
lish courts  make  it  compels  one  of  two  re- 
sults,^-either  we  must  abide  the  time  that 
L.R.A.1016D. 


the  courts  of  England  see  fit  to  modify  their 
rules  of  law  to  meet  changing  conditions 
and  circumstances,  or  we  must  regard  the 
common  law  as  inflexible,  depending  upon 
the  rule  of  decision  prevailing  in  England 
at  the  time  of  its  adoption  here.  It  is  clear 
that  our  legislature  did  not  intend  either 
result,  as  both  are  inconsistent  with  the  due 
administration  of  justice.  Tlie  founders  of 
the  state  were  not  unmindful  of  the  neces- 
sity for  a  system  of  laws  that  would  readily 
adapt  themselves  to  the  changing  conditions 
of  society;  while  the  effect  of  the  statute 
claimed  by  the  appellant  would  either 
petrify  the  common  law  as  emlwdied  in  the 
decisions  of  the  English  courts  at  the  time 
of  the  separation,  or  would  require  the 
courts  to  administer  the  common  law  blind- 
ly in  accordance  with  decisions  of  the  courts 
of  the  country  of  which  they  had  recently 
declared  their  independence.  The  construc- 
tion we  give  to  the  statute  is  supported  by 
the  original  statute  of  adoption  enacted  in 
1779,  by  which  it  was  provided  that:  "The 
common  law  as  generally  practised  and  un- 
derstood in  the  New  England  states  be,  and 
is  hereby  established  as  the  common  law  of 
this  state." 

We  are  confirmed  in  this  view  by  what 
Judge  Nathaniel  Chipman  says  in  his  dis- 
sertation on  the  act.  He  says:  "By  the 
common  law  of  England,  exclusive  of  posi- 
tive laws  enacted  by  statute,  are  understood 
those  rules  and  maxims  by  which  decisions 
are  made  in  their  courts  of  law,  whether  in 
relation  to  the  mode  of  prosecuting  a  right 
or  to  the  right  itself, — ^rules  and  maxims 
which  have  been  there  adopted,  'time  where- 
of the  memory  of  man  runneth  not  to  the 
contrary.' " 

He  makes  it  clear  thati  the  act  did  not 
adopt  the  English  precedents  expositive  of 
the  common  law,  but  rather  its  principles, 
when  he  says,  quoting  Lord  Mansfteld :  "The 
law  of  England  .  .  .  would  be  an  absurd 
science  indeed,  were  it  decided  upon  prece- 
dents only.  Precedents  serve  to  illustrate 
principles  and  to  give  them  a  fixed  certain- 
ty, but  the  law  of  E!ngland,  .  .  .  ex- 
clusive of  positive  law  enacted  by  statute, 
depends  upon  principles." 

He  continues:  "We  may  .  .  .  lay  it 
down  that  this  statute  gives  the  citizens  of 
this  state  the  rules,  maxims,  and  precedents 
of  the  common  law  so  far  as  they  serve  to 
illustrate  principles, — principles  only  which, 
from  the  situation  of  society  with  us,  exist 
in  this  state."    N.  Chip.  llV-lSO. 

In  State  v.  Parker,  1  D.  Chip.  (Vt.)  298, 
6  Am.  Dec.  735,  Judge  Chipman  says,  by 
way  of  caution:  "I  would  not  have  it  un- 
derstood, by  anything  which  I  have  said, 
that  this  court  is  limited  by  the  precedents 
of  decided  cases  at  common  law,  or  the  re- 
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dcarch  of  the  numerous  and  profound  com- 
mentatora.  The  common  law,  exclusive  of 
positive  law  enacted  by  statute,  depends  on 
principles.  Precedents  and  maxima  aorve  to. 
embody  and  illustrate  principles  to  give 
them  a  fixed  certainty." 

We  have  no  doubt  that  the  statute  in 
question  leaves  the  court  free  to  inquire 
wliether  the  reasoning  of  a  particular  case 
13  satisfactory,  and  to  accept  or  reject  the 
rule  it  announces.  The  responsibility  of 
discovering  and  applying  to  the  case  in 
band  the  proper  principles  of  the  common 
law  as  it  prevails  in  this  state  rests  upon 
the  courts  of  the  state  to  which  have  been 
committed  the  administration  of  the  law. 
In  discharging  this  duty  it  has  always  been 
their  practice  to  give  heed  to  the  decisions 
of  the  English  court,  whether  rendered  be- 
fore or  since  the  separation,  giving  them 
such  weight  as  they  are  entitled  to  as  evi- 
dence of  what  the  law  is;  but  we  cannot 
agree  that  they  are  entitled  to  any  such 
binding  force  as  the  appellant  claims  for 
them.  Sec  5  R.  C.  L.  818;  notes  in  Ann. 
Cas.  iai3E,  1222,  1232;  Williams  v.  Miles, 
68  Xeb.  463,  62  L.R.A.  383,  110  Am.  St. 
Rep.  431,  94  N.  W.  705,  96  N.  W.  151,  4 
Ann.  Cas.  306;  Rensselaer  Glass  Factory  v. 
Reid,  5  Ck>w.  587;  Forbes  v.  Scannell,  13 
Cal.  242;  Robert  v.  West,  15  Ga.  122;  Cox 
v.  Morrow,  14  Ark.  603;  Com.  v.  York,  9 
Met.  93,  43  Am.  Dec.  373;  Kallenhach  v. 
Dickinson,  100  III.  427,  39  Am.  Rep.  47; 
Morgan  v.  King,  30  Barb.  13;  Marks  v. 
Morris,  4  Hen.  &  M.  463.  Much  light  is 
shed  upon  this  question  in  an  article  by 
Herbert  Pope  on  English  Common  Law  in 
the  United  States,  24  Harvard  L.  Rev.  6; 
also,  in  an  essay  by  Paul  Samuel  Reinsch  on 
English  Common  Law  in  the  American  Col- 
onies. 1  Anglo-American  Legal  History, 
367. 

It  is  also  said  that  the  life  tenants  are 
not  entitled  to  the  enhanced  value  of  the 
corpus  of  the  fund,  instancing  the  increase 
in  value  of  the  real  property  that  forms 
part  of  this  trust  estate;  but  there  is  a  clear 
distinction  between  accretions  to  the  fund 
derived  from  earnings  accumulated  during 
the  term,  and   the  enhanced  value  of  the 


trust  property  due  to  other  causes.  The 
one  is  properly  income,  while  the  other  is 
not. 

We  do  not  regard  the  question  of  con- 
venience, of  which  so  much  is  said  by  tlio 
courts  iJiat  follow  the  Massachusetts  rule, 
as  a  serious  objection.  The  latter  rule,  as 
applied  in  practice,  is  somewhat  less  sim- 
ple and  easy  of  application  than  the  stiite- 
ment  of  it  would  seem  to  imply;  for  the 
reason  that,. as  applied,  it  is  always  neces- 
sary to  ascertain  whether  the  distribution 
by  the  corporation  is  from  earnings  or  in- 
come, or  whether  it  represents  a  reduction 
or  change  in  form  of  the  capital,  or  an 
enhancement  of  the  value  of  the  capital 
assets  by  means  other  than  the  accumula- 
tion of  earnings.  But,  despite  the  difficul- 
ties attending  it,  the  court  should  endeavor 
in  every  case  to  do  justice  between  the  par- 
ties and  at  the  same  time  effectuate  the  in- 
tention of  the  creator  of  the  trust.  We 
believe  that  this  result  is  most  closely  ap- 
proximated by  classifying  a  dividend  accord- 
ing to  what  it  really  represents,  and  not 
according  to  the  form  in  which  it  is  de- 
clared. By  the  rule  we  adopt,  the  life  ten- 
ant receives  all  the  proflt^  of  the  corporation 
accumulated  during  the  life  of  the  trust 
which  are  released  from  corporate  control 
and  distributed  among  the  stockholders  dur- 
ing the  life  tenancy,  regardless  of  the  form 
of  the  di.stribution ;  and  the  remainderman 
receives  at  the  end  of  the  term  the  corpus 
of  the  trust  fund  undiminished  in  value 
from  what  it  was  at  the  inception  of  the 
trust,  which  is  all  that  he  can  justly  claim, 
unless  the  creator  of  the  trust  has  evi- 
denced an  intention  that  he  shall  receive 
more.  It  works  out  exact  justice  between 
the  parties,  and,  we  believe,  will  more  often 
give  effect  to  the  unexpressed  intention  of 
the  testator. 

We  therefore  hold  that  the  stock  issued 
to  the  trustee  was  income  of  the  trust  fund 
belonging  to  the  life  tenants.  The  court 
below  did  not  err  in  affirming  the  decree  of 
the  probate  court. 

Judgment  affirmed,  to  be  certified  to  the 
Probate  Court. 


Annotation — ^Ri^^t*  a»  between  life  tenant  and  remainderman  in  dividends 
or  distributions  by  corporations. 


This  note  is  supplementary  to  notes  on 
the  same  subject  appended  to  Holbrook 
V.  Holbrook,  12  L.R.A.(N.S.)  768;  New- 
port Trust  Co.  V.  Vxn  Rensselaer,  35 
L.R.A.(N.S.)  563;  and  Re  Osborne,  50 
L.R.A.(N.S.)  510. 

These  notes  are  not  concerned  with 
cases  like  Re  Bates  [19071  1  Ch.  (Eng.) 
L.R.A.1916D. 


22,  76  L.  J.  Ch.  N.  S.  29,  95  L.  T.  N.  S. 
753,  23  Times  L.  R.  15,  in  which  the 
claim  of  the  remainderman  in  a  dividend 
declared  during  the  life  estate  is  based 
upon  the  principles  applicable  to  wast- 
ing securities,'and  is  in  effect  a  corollary 
of  the  contention  that  it  is  the  duty  of 
the  trustees  to  realize  on  the  stock  and 
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place  the  proceeds  in  a  pr6per  invest- 
ment. 

These  notes  do  not  in  general  assume 
to  deal  with  the  responsibility  of  trustee 
who,  through  a  mistake  of  law  or  other- 
wise, tuMis  over  to  the  life  tenant  divi- 
dends he  should  have  retained  for  the 
corpus,  or  vice  versa.  Reference,  how.- 
ever,  is  made  in  this  connection  to  a 
modification  by  the  surrogate  in  Re  Tod 
(1914)  86  Misc.  616, 148  N.  Y.  Supp.  618, 
of  its  earlier  decision  (1914)  85  Misc. 
298,  147  N.  Y.  Supp.  161,  cited  in  the 
note  in  50  L.R.A.(N.S.)  515,  surcharg- 
ing trustees  with  stock  received  upon 
a  stock  dividend  which  belonged  to 
the  corpus,  but  which,  in  reliance  upon 
earlier  New  York  decisions,  and  under 
a  mistake  of  law  as  it  was  subse- 
quently declared  in  the  Osborne  Case, 
they  turned  over  to  the  life  tenants  as 
part  of  the  income.  As  the  result  of  the 
modification  the  trustees  were  sur- 
charged only  with  the  capital  value  of 
the  dividend  shares  which  they  had 
turned  over  to  the  life  tenants  as  of  the 
date  of  the  distribution,  at  which  time 
they  also,  in  the  exercise  of  the  discre- 
tion vested  in  them  by  the  will,  disposed 
of  the  original  shares,  notwithstanding 
the  contention,  in  behalf  of  the  remain- 
derman, that  they  should  be  surcharged 
with  the  specific  shares,  and  the  life  ten- 
ants compelled  to  transfer  such  shares 
to  the  trust  fund  for  the  benefit  of  the  re- 
mainderman, their  market  value  having 
increased.  The  court  said  in  effect  that 
all  the  parties  acted  in  good  faith,  and 
that  while  such  a  disposition  of  the  mat- 
ter enabled  the  life  tenants  to  profit  by 
the  mistake  of  the  trustees,  the  remain- 
dermen suffered  no  loss  on  account  of  it, 
as  the  assumption  was  that  the  trustees 
would  have  disposed  of  the  dividend 
shares  with  the  original  shares  if  they 
had  regarded  them  as  belonging  to  the 
corpus. 
Intention  of  testator  or  creator  of  tlie 

tract. 

Supplementing  notes  in  12  L.R.A. 
(N.S.)  769;  35  L.R.A.(N.S.)  564;  and  50 
L.R.A.(N.S.)  510. 

The  importance  of  ascertaining  the  in- 
tention of  the  testator  as  manifested  by 
the  will  in  determining  the  respective 
rights  of  life  tenant  and  remainderman 
in  dividends  or  distributions  declared  by 
the  corporations  receives  additional  rec- 
ognition in  Wilberding  v.  Miller  (1514) 
88  Ohio  St.  609,  L.R.A.  1916A,  718,  106 
N.  E.  665,  and  Re  Heaton,  ante,  201,  al- 
though, as  is  true  of  most  of  the  cases, 
the  wills  in  these  cases  did  not -yield  any 
specific  intention  on  the  point. 
L.R.A.1916D. 


Opposing  mles,  generally;  apportioia— - 
ment  -nritli  respeet  to  time. 

Supplementing  notes  in  12  L.R.A^ 
(N.S.)  771-777;  35  L.R.A.(N.S.)  566  > 
and  50  L.R.A.(N.S.)  510. 

The  Massachusetts  rule,  which  makes 
the  character  of  the  dividend,  i.  e., 
whether  it  is  essentially  a  cash  dividend 
or  a  stock  dividend,  the  criterion  of  the 
rights  of  the  parties,  and  refuses  to  make 
any  apportionment,  assuming  that  the 
dividend  really  represents  earnings,  and 
not  capital,  is  reaffirmed  in  Talbot  v. 
Milliken  (1915)  221  MaM.  367,  108  N.  E. 
1060.  The  circumstances  of  the  case 
illustrate  the  rigidity,  if  not  the  injus- 
tice, of  the  Massachusetts  rule.  The  cash 
dividend  of  $50  per  share  which,  by  the 
application  of  the  Massachusetts  rule, 
was  awarded  in  that  case  to  the  income, 
represented  earnings  of  the  corporation 
that  had  accumulated  before  the  death 
of  the  testator,  and  the  declaration  of 
the  dividend  was  the  result  of  a  modifica- 
tion of  an  arrangement,  made  after  the 
testator's  death,  for  a  sale  of  the  con- 
trol of  the  corporation.  It  appeared 
that  an  offer  of  $225  per  share  had  been 
received,  and  some  of  the  directors  sug- 
gested that  instead  of  a  sale  at  that 
price,  the  prospective  purchasers  should 
offer  $175  per  share  after  a  special  divi- 
dend of  $50  per  share  had  been  declared, 
in  addition  to  the  regular  dividend,  to  be 
paid  from  the  accumulated  surplus  or 
profits;  and  that  arrangement  was  car- 
ried out.  It  thus  appears  that  by  the  ap- 
plication of  the  Massachusetts  rule,  and 
simply  because  the  dividend  was  de- 
clared in  cash,  earnings  which  had  ac- 
cumulated before  the  inception  of  the 
trust  were,  to  the  extent  of  $50  per  shape, 
diverted  to  the  life  beneficiaries,  notwith- 
standing that,  if  the  original  proposition 
for  the  sale  of  the  stock  had  been  carried 
out,  the  $50  per  share  would  have  inured 
to  the  benefit  of  the  corpus  rather  th&n 
of  the  income. 

The  Massachusetts  rule  is  adopted  in 
Humphrey  v.  Lang  (1915)  169  N.  0.  601, 
L.R.A.  1916B,  626,  86  S.  E.  526.  The 
court  said  in  support  of  this  rule:  ''A 
stock  dividend  differs  materially  trmti  a 
cash  dividend.  The  former  takes  noth- 
ing from  the  property  of  the  corporation, 
and  adds  nothing  to  the  interests  of  the 
shareholders.  Its  property  is  not  di- 
minished, and  their  interests  are  not  in- 
creased; whereas,  a  cash  dividend  de- 
clared on  the  then  existing  capital  stock 
subtracts  so  much  from  the  treasury  of 
the  corporation  and  transfers  it  to  the 
pockets  of  the  stockholders."  As  shown 
by  the  earlier  notes,  this  is  the  line  of 
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reasoning  generally  employed  in  support 
of  the  Massachusetts  rule. 

But  the  Vermont  supreme  court  in  Be 
Heaton,  supra,  rejected  the  Massachu- 
setts doctrine.  The  court  did  not  decide 
whether  or  not  the  principle  of  appor- 
tionment should  be  adopted,  as  the  stock 
dividend  in  question  was  declared  from 
«arnings  which  accumulated  wholly  af- 
ter the  inception  of  the  life  estate;  and 
was,  accordingly,  in  harmony  with  the 
Pennsylvania  rule  in  that  event,  awarded 
in  its  entirety  to  the  income. 

In  Poole  V.  Union  Trust  Co.  (1916)  — 
ICch.  — ,  157  N.  W.  430,  also,  the  court 
was  not  called  upon  to  pass  upon  the 
question  as  to  apportionment  relatively 
to  the  time  of  the  accumulation  of  earn- 
ings, since  it  reached  the  conclusion  that 
the  profits  which  had  been  put  into  the 
plant  had  been  offset  by  the  deprecia- 
tion of  the  plant,  and  that  the  "stock 
•dividend"  represented  not  earnings,  but 
an  enhancement  of  the  value  of  the  cor- 
porate assets  from  causes  other  than  ac- 
cumulation of  earnings. 

In  Wilberding  v.  Miller  (Ohio.)  supra, 
the  court  said  that  in  spite  of  the  irrec- 
oncilable differences  in  the  conclusions 
arrived  at  on  the  subject  there  are  a  few 
general  propositions  as  to  which  there  is 
substantial  agreement — among  them,  that 
there  should  be  no  arbitrary,  rigid  rule 
-which  would  prevent  the  court  from  look- 
ing into  the  facts  and  circumstances  of 
«ach  case  to  determine  the  rights  of  the 
parties  according  to  justice  and  equity; 
that  the  earnings  of  a  corporation  are 
and  remain  its  property  until  it  distrib- 
utes them  among  the  stockholders;  and 
that,  when  acting  in  good  faith  and  for 
the  best  interests  of  all  concerned,  the 
corporation  may  reserve  the  earning^  of 
a  prosperous  year  to  make  up  for  a  pos- 
sible lack  of  profits  in  future  years,  or 
it  may  retain  possession  of  its  earnings 
and  invest  them  from  time  to  time  in  the 
improvement  of  its  plant  and  in  gener- 
al betterments. 

In  Northern  Central  Dividend  Cases 
(1915)  126  Md,  16,  94  Atl.  338  (dispos- 
ing of  eight  appeals  involving  questions 
between  life  tenants  and  remaindermen 
over  certain  extraordinary  dividends  de- 
clared by  the  Northern  Central  Railroad 
Company),  it  was  held  as  to  stock  divi- 
dends of  12i  and  40  per  cent  respec- 
tively, that  it  should  be  determined  by 
agreement  or  by  testimony  what  part  of 
the  accumulations  of  earnings  from 
which  these  dividends  were  declared  ac- 
emed  in  the  lifetime  of  any  particular 
testator,  and  that  such  part  would  con- 
stitute the  corpus  going  severally  to  the 
L.R.A.1916D. 


remainderm.en,  and  the  balance  should  be 
distributed  to  the  life  tenants  as  income. 

In  Miller  v.  Safe  Deposit  &  T.  Co. 
(1916)  —  Md.  — ,  96  Atl.  766,  pursuant 
to  the  suggestion  in  the  last  case,  an 
agreement  was  reached  and  reported  in 
the  court  below,  from  which  it  appeared 
that  the  proportion  of  the  earnings 
which  accrued  to  the  company  prior  to 
the  death  of  the  testator  on  November  11, 
1908,  was  77  and  a  fraction  per  cent  of 
ther  whole  amount,  leaving  22  and  a  frac- 
tion per  cent  as  the  proportion  which  ac- 
cumulated during  the  remainder  of  the 
ten-year  period  expiring  December  21, 
1909;  and  accordingly  it  was  held  that 
the  stock  dividend  of  40  per  cent  should 
be  distributed  between  the  corpus  and 
income  of  the  trust  in  these  proportions. 
It  may  be  observed  that  this  basis  of  ap- 
portionment is  not  necessarily  in  con- 
flict with  that  adopted  in  the  Osborne 
Case,  50  L.R^.(N.S.)  510,  on  the  motion 
to  amend  the  remittitur,  since  apparent- 
ly the  40  per  cent  dividend  was  treated 
as  though  it  exhausted  the  entire  ac- 
cumulation of  earnings  for  the  ten-year 
period,  leaving  no  balance  unexhausted 
as  in  the  Osborne  Case. 

In  the  Miller  Case  the  will  directed 
that  if  the  testator's  death  should  occur 
prior  to  January  1,  1911  (the  testator 
died  November  11,  1908),  the  income 
from  the  estate  until  that  date  should  be 
distributed  to  an  amount  not  exceeding 
$8,000  annually  to  the  life  beneficiaries, 
in  the  proportions  specified,  in  the  will, 
and  any  surplus  of  income  over  that 
amount  should  be  added  to  the  corpus, 
and  that  after  the  date  mentioned  the 
whole  income  should  be  paid  to  the  ten- 
ants for  life.  It  was  contended  that  in 
view  of  this  provision,  the  apportionment 
of  the  stock  dividend  should  be  made, 
not  with  reference  to  the  date  of  the 
testator's  death,  but  as  of  the  1st  of  Jan- 
uary, 1911.  This  contention,  however, 
was  rejected.  The  court  said  that  if  the 
dividend  had  been  declared  prior  to  Jan- 
uary 1, 1911,  it  would  have  been  added  to 
the  corpus  for  the  remaindermen  in  pur- 
suance of  the  provision  of  the  will  re- 
quiring such  application ;  but  that  it  was 
not  until  three  years  after  1911  that  the 
resolution  for  the  payment  of  the  divi- 
dend was  adopted,  and  that  at  that  time 
the  life  tenants  were  entitled  to  the 
whole  income  from  the  estate. 

In  (1915)  166  App.  Div.  547, 152  N.  T. 
Snpp.  48  (a  later  phase  of  the  litigation 
before  the  court  in  Be  Osborne,  50  L.R.A. 
(N.S.)  510),  the  court,  in  adjusting  the 
respective  rights  of  the  life  tenant  and 
remainderman  in  the  stock  dividend,  re- 
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jected  the  contention  of  the  trustees 
that  the  amount  of  a  cash  dividend,  de- 
clared after  the  stock  dividend  was  au- 
thorized but  at  the  same  meeting,  should 
be  deducted  from  the  surplus  as  the  basis 
uf  the  declaration  of  the  stock  divi- 
dend. The  court  said  that  the  stock 
dividend  was  authorized  by  the  stock- 
holders at  a  prior  special  meeting,  and  in 
declaring,  that  dividend  the  directors 
but  carried  out  the  authorization  of  the 
stockholders,  and  when  that  dividend 
was  declared  the  transaction  was  con- 
summated and  the  rights  were  vested; 
that  the  subsequent  declaration  of  the 
cash  dividend  was  not  to  be  transferred 
from  its  actual  order  so  as  to  give  it  an 
effect  qualifying  the  declaration  of  the 
stock  dividend.  It  appears  from  infor- 
mation furnished  by  counsel  in  the  ease 
that  the  reduction  of  the  number  of 
shares  going  to  the  life  tenant  from 
999.1  shares  awarded  by  the  court  of  ap- 
peals on  the  amendment  of  the  remittitur 
to  652.7  shares,  as  indicated  by  thi .  re- 
port, was  not  due  to  any  change  in  the 
basis  or  method  of  apportionment,  but  to 
newly  discovered  evidence,  reducing  the 
amount  of  the  surplus  accumulated  by 
the  corporation  after  the  inception  of  the 
life  estate. 

It  was  contended  in  Northern  Central 
Dividend  Cases  (1915)  126  Md.  16,  94 
Atl.  338,  that  the  trustees  in  the  adjust- 
ment of  the  rights  between  the  life  ten- 
ants and  remaindermen  should  credit  to 
the  corpus  the  excess  capital  value  of  the 
stock  over  the  par  value  at  the  date  on 
which  the  dividend  was  declared,  but  the 
court  rejected  this  view,  saying  that 
stock  dividends  were  not  based  upon  the 
capital  value  of  the  stock,  but  upon  the 
accumulated  earnings  of  the  company; 
that  in  the  declaration  of  such  dividends 
the  capital  value  is  not  considered;  and 
that  such  proportion  of  the  earnings 
represented  by  the  dividend  as  accrued 
during  the  life  tenancy  belong  to  the 
life  tenant. 

Regular  oaali  dlvldemda. 

Supplementing  notes  in  12  L.B.A. 
(N.S.)  780  and  50  L.R.A.(N.S.)  514 

The  prevailing  rule,  as  shown  in  the 
earlier  notes,  is  that,  in  the  absence  of 
statute,  regular  cash  dividends  from  cur- 
rent earnings  are  not  apportionable. 

And  so  dividends  declared  after  the 
death  of  the  first  life  beneficiary  from 
earnings  for  the  year  of  his  death  were, 
in  Re  Barron  (1916)  —  Wis.  — ,  155  N. 
W.  1087,  awarded  in  their  entirety  to  the 
next  life  beneficiary,  it  being  expressly 
held  that  they  were  not  apportionable. 
L.R.A.1916D. 


In  this  case  the  division  of  a  cash 
dividend,  declared  from  earnings  for  the 
year  during  which  the  testator  died,  be- 
tween the  income  and  corpns  in  propor- 
tion of  the  amounts  of  the  earnings  be- 
fore and  after  his  death,  was  upheld, 
bnt  the  division  had  been  agreed  upon 
by  the  parties  in  interest. 

Current  dividends  earned  and  declared 
before,  but  not  payable  until  after,  a 
purchase  of  stock  made  by  the  trustees 
at  the  instance  of  the  life  tenant,  do  not 
go  to  the  life  tenant.  Re  Peel  [1910]  1 
Ch.  (Bug.)  389,  79  L.  J.  Oh.  N.  S.  233, 
102  L.  T.  N.  S.  67,  26  Times  L.  R.  227, 
64  Sol.  Jo.  214. 

Extraordinary  cash  dividend. 

Supplementing  notes  in  12  L.R.A. 
(N.S.)  785;  35  L.R.A.(N.S.)  566;  and  50 
L.R.A.(N.S.)   510. 

As  to  the  character  of  a  dividend,  so- 
called,  as  a  cash  dividend  so  far  as  it 
depends  upon  the  question  whether  it 
represents  accumulated  earnings  or  cap- 
ital, see  infra,  "Capital  or  earnings." 
As  to  principles  and  basis  of  apportion- 
ment relatively  to  the  periods  covered  by 
the  earnings  on  which  the  dividend  is 
based,  see  supra,  "Opposing  rules,  gen- 
erally ;  apportionment  with  respect  •  to 
time." 

The  character  of  an  extra  dividend  as 
a  cash  dividend  is  not  affected  by  the 
fact  that  it  is  payable,  at  the  option  of 
the  stockholder,  in  new  stock  or  in  cash. 
Humphrey  v.  Lang  (1915)  169  N.  0.  601 
L.R.A.1916B,  626,  86  S.  E.  526.  It  will 
be  observed  that  this  is  in  harmony  with 
most  of  the  decisions  cited  in  the  earlier 
notes  on  this  point. 

In  Mitchell  v.  Hart  (1914)  19  Anstr. 
C.  L.  33,  the  majority  of  the  High  Court 
of  Australia  (the  chief  justice  dissent- 
ing), recognizing  the  rule  established  by 
Bouch  v.  Sproule  (1887)  L.  R.  12  App. 
Cas.  (Bug.)  385,  56  L.  J.  Ch.  N.  S.  1037, 
57  L.  T.  N.  S.  345,  36  Week.  R^p.  193  . 
(see  note  in  12  L.R.A.(N.S.)  772),  which 
is  substantially  the  same  as  the  Massa- 
chusetts i^le,  held  in  effect  that  new 
shares  received  by  the  trustees  represent- 
ed income  going  to  the  life  tenant  rather 
than  capital  belonging  to  the  corpus. 
The  corporations  in  question  increased 
their  capital  stock  and  at  the  same  time 
declared  extra  dividends  of  the  same 
amount,  and  gave  shareholders  the 
right  to  apply  the  dividend  upon  the  pur- 
chase of  new  shares,  there  being  an  ad- 
ditional provision  that  any  premiums  re- 
ceived by  the  corporation  u|K)n  the  sale 
of  new  shares  should  be  divided  between 
the  shareholders  who  had  not  exercised 


Digitized  by 


Google 


ANNOTATION— LIFE  TENANT— RIGUX  TO  CORPOBATE  DIVIDENDS. 


215 


their  right  of  application,  pro  rata  to 
the  number  of  shares  to  which  they 
would  have  been  entitled  had  the;  made 
application  for  the  same.  The  court, 
however,  said  that  if  a  disposition  is 
made  in  such  terms  and  in  such  sur- 
rounding circumstances  that  the  ordinary 
promptings  of  human  nature  would  in- 
evitably lead  the  stockholder  to  apply 
his  dividend  to  the  purchase  of  new 
shares,  the  distribution  would  be  re- 
garded as  capital  rather  than  income; 
bat  that  the  provision  in  question  giv- 
ing the  stockholders  the  benefit  of  the 
premium  received  by  the  corporation  up- 
on a  sale  of  the  stock  left  a  full  and  free 
option  even  from  a  business  standpoint; 
and  that,  as  neither  law  nor  self-interest 
could  be  said  to  compel  the  repayment 
of  the  profits  distributed,  they  had  not 
been  capitalized,  and  remained  income. 
But  for  the  provision  giving  the  share- 
holders, who  did  not  apply  for  new 
stock,  the  benefit  of  premiums  realised 
by  the  corporation  on  the  sale  of  that 
stock,  the  majority  would  evidently  have 
agreed  with  the  dissenter  that  the  divi- 
dends should  be  treated  as  a  stock  divi- 
dend, since  the  new  stock  commanded  a 
premium  (see  in  this  connection  Jones  v. 
Evans  [1913]  1  Ch.  (Eng.)  23,  107  L.  T. 
N.  S.  606,  82  L.  J.  Ch.  N.  S.  12,  57  Sol. 
Jo.  60,  19  Manson,  397,  which  is  set  out 
in  the  note  in  50  L.R.A.(N.S.)  516). 

In  Re  Hume  (1911)  27  Times  L.  R. 
(Eng.)  461,  55  SoL  Jo.  536,  a  corporation 
having  passed  an  extraordinary  reso- 
lution for  the  division  of  a  special  bonus 
from  earnings  amounting  to  33^'  per  cent 
of  paid-up  capita],  and  sent  to  the  trus- 
tees a  conditional  allotment  letter  which 
conferred  upon  them  the  right  to  re- 
ceive the  dividend  in  cash  or  to  apply  it 
on  shares  of  £10  each  fully  paid,  and  the 
trustees  having  elected  to  take  the  shares, 
which  were  worth  about  £20  each,  it  was 
held  that  the  life  tenant  was  entitled  to 
a  charge  on  the  shares  for  the  amount 
of  the  par  value,  the  balance  to  be 
treated  as  capital. 

In  Re  Despard  (1901)  17  Times  L.  R. 
(Eng.)  478,  a  special  dividend  received 
in  cash  by  executors  was  held  to  go  to 
the  tenant  for  life  as  income,  notwith- 
standing that  at  the  same  time  the 
special  dividend  was  declared,  the  com- 
pany increased  its  capital  by  the  creation 
of  preference  shares  and  provided  that 
the  dividend  might  be  applied  to  the  pur- 
chase of  such  shares,  but  that  any  share- 
holder desiring  the  special  dividend  in 
cash  should  be  so  paid,  and  the  prefer- 
ence shares  which  would  have  been  al- 
lotted to  him  would  be  disposed  of  by 
I..ILA.1916D. 


the  company  as  it  might  think  fit.  The 
case  was  distinguished  from  Bouch  v. 
Sproule  (Eng.)  supra,  upon  the  ground 
that  there  was  no  need  of  any  further 
capital  for  the  operation  as  was  the  fact 
in  that  case,  and  that  it  was  open  to 
,  shareholders  ■  to  take  the  dividend  in 
I  cash,  not  merely  because  they  had  the 
legal  right,  but  also  because  the  option 
was  deliberately  offered  to  them. 

In  Re  Barron  (1916)  —  Wis.  — ,  155 
N.  W.  1087,  an  extraordinary  dividend 
of  20  per  cent  was  awarded  to  the  in- 
come, the  court  stating  that  the  item  was 
clearly  a  cash  dividend  and  belonged  to 
the   income,    notwithstanding   that    the 
trustees  added  a  certain  amount  to  it  and 
applied  it  on  the  purchase  of  additional 
shares  of  stock  in  the  same  bank.    It  ap- 
j  peared  in  this  case  that  the  earnings  be- 
I  tween  the  time  the  original  stock  was 
I  acquired  by  the  trust  and  the  time  the 
I  dividend  was  declared  greatly  exceeded 
I  the  amount  of  the  dividend,  and  there 
was,  therefore,  no  occasion  for  appor- 
tionment. 

In  Northern  Central  Dividend  Cases 
(1915)  126  Md.  16,  94  AtL  338,  extra 
cash  dividends,  respectively,  of  8  and 
10  per  cent,  declared  by  the  Northern 
Pacific  Railroad  Company,  were  held  to 
belong  in  their  entirety  to  the  life  ten- 
ants irrespective  of  the  time  of  the  ac- 
cumulation of  the  earnings  from  which 
they  were  declared.  The  court  quoted 
from  Quinn  v.  Safe  Deposit  &  T.  Co. 
(1901)  93  Md.  285,  53  L.  R.  A.  169,  48 
Atl.  835,  to  the  effect  that  "as  between 
successive  owners  of  a  share,  the  divi- 
dend belongs  to  him  who  is  the  owner 
at  the  time  it  is  declared;  and  this  is 
true  although  there  is  a  future  day  of 
payment.  Such  is  the  rule  also  when 
there  are  successive  interests  in  the  same 
share,  as  in  the  case  of  life  tenant  and 
remainderman;  there  will  be  no  appor- 
tionment when  the  life  tenancy  expires 
between  dividend  days." 

The  court  in  Humphrey  v.  Lang 
(N.  0.)  supra,  having,  as  already 
shown,  adopted  the  Massachusetts  rule, 
awarded  an  entire  cash  dividend  of  100 
per  cent  to  the  income,  without  inquiring 
as  to  the  time  of  the  accumulation  of 
earnings  relatively  to  the  death  of  the 
testator. 

See  also  Talbot  v.  Milliken  (1915)  221 
Maes.  367,  108  N.  E.  1060,  supra. 

Stock  dividends. 

Supplementing  notes  in  12  L.R.A. 
(N.S.)  794;  35  L.R.A.(N.S.)  568;  and  50 
L.R.A.(N.S.)  515. 

As  to  principle  and  basis  of  api>ortion- 
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ment  relatively  to  the  periods  covered  by 
the  earnings  upon  which  the  dividend  is 
based,  see  supra,  "Opposing  rules,  gen- 
erally; apportionment  with  respect  to 
time." 

As  previously  shown,  the  entire  amount 
of  a  stock  dividend  declared  from  earn- 
ings which  accumulated  wholly  after  the 
inception  of  the  life  estate  was  awarded 
to  the  income  in  Re  Heatoit,  ante,  201; 
that  court  having  rejected  the  Massa- 
chusetts rule.  And  in  Northern  Central 
Dividend  Cases,  supra,  the  doctrine  of 
apportionment  in  the  event  that  the 
earnings  from  which  the  stock  dividend 
was  declared  accumulated  partly  before 
and  partly  after  the  inception  of  the  life 
estate  is  recognized;  and  is  applied  in 
Miller  v.  Safe  Deposit  &  T.  Co.  (1916) 
—  Md.  — ,  96  Atl.  766. 

In  Re  Megme  (1915)  170  App.  Div. 
653,  155  V.  Y.  Supp.  1059,  it  was  held 
that  the  proportion  of  stock  dividends 
declared  by  subsidiaries  of  the  Standard 
Oil  Company  of  New  Jersey  after  the 
division  of  the  shares  owned  by  that  com- 
pany, which  represented  earnings  since 
the  death  of  the  testator,  should  be  con- 
sidered as  capital. 

In  Re  Bishop  (1915)  89  Misc.  355,  151 
K.  Y.  Supp.  768,  it  was  held  that  extra- 
ordinary dividends  declared  by  sub- 
sidiary Standard  Oil  companies  should 
be  apportioned  between  corpus  and  in- 
come in  accordance  with  the  principles 
laid  down  in  the  Osborne  Case,  50  L.R.A. 
(N.8.)  510,  notwithstanding  an  agree- 
ment signed  by  the  trustees,  by  all  the 
life  tenants,  and  by  the  remaindermen 
who  were  of  full  age, — ^most  of  the  re- 
maindermen, however,  being  infants  and 
therefore  not  joining  in  the  execution 
of  the  instrument, — by  which  it  was 
claimed  that  the  life  tenants  had  sur- 
rendered all  right  to  any  part  of  the 
dividends  in  question.  The  agreement 
in  question  purported  to  be  a  waiver  and 
release  by  the  life  tenants  of  all  such 
dividends  that  might  be  declared,  and 
requested  that  they  be  deemed  a  part  of 
the  principal  of  the  trust.  The  purport- 
ed consideration  was  the  agreement  of 
the  trustees,  in  compliance  with  the  re- 
quest of  the  parties,  not  to  sell  any  of 
the  stock  in  question  until,  in  the  exer- 
cise of  their  discretion,  they  deemed  a 
sale  to  be  for  the  benefit  of  the  principal 
of  the  trust  fund.  The  court  said  that 
the  agreement  could  not  be  enforced  as 
a  contract  between  remaindermen  and 
life  tenants,  because  that,  of  the  seven- 
teen persons  interested  as  remaindermen, 
only  five  signed  it,  and  the  instrument, 
L.R.A.1916D. 


being  under  seal,  could  not  be  enforced 
by  those  who  were  not  parties  to  it; 
that  the  agreement  of  the  trustees  not  to 
sell  the  stock  until  they  deemed  it  for 
the  benefit  of  the  principal  of  the  trust 
fund  to  do  so  furnished  no  consideration, 
since  it  was  merely  a  promise  to  perform 
a  duty  imptosed  upon  them  by  law;  and 
the  want  of  consideration  for  the  prom- 
ise of  the  life  tenants  rendered  the  agree- 
ment unilateral  and  unenforceable;  that 
if  the  instrument  were  to  be  construed 
as  an  assignment  or  transfer  by  the  life 
tenants  of  their  right  to  a  part  of  the 
income  of  the  trust  fund  which  had  not 
accrued  at  the  date  of  the  instrument, 
it  would  be  invalid  under  §  15  of  the 
Personal  Property  Law  (Consol.  Laws, 
chap.  41),  but  there  were  no  'words  of 
assignment  or  transfer,  the  words  being 
merely  of  release  and  waiver,  and  in- 
sufficient to  constitute  a  transfer;  that 
the  agreement  conld  not  be  construed  as 
making  a  valid  gift  to  the  remainder- 
men of  that  part  of  the  extraordinary 
dividends  which,  under  the  decision  of 
the  Osborne  Case,  would  belong  to  the 
life  tenants,  since  there  were  no  words 
of  direct  g^ft,  and  there  had  been  no 
delivery  to  the  donees  of  the  subject- 
matter  of  the  gift;  and  the  life  tenant 
could  not  make  a  gift  of  the  income 
which  had  not  accrued  at  the  time  of  the 
execution  of  the  instrument,  because  it 
would  be  an  attempt  to  make  a  gift  to 
take  effect  in  possession  in  futuro,  and 
such  a  gift  is  void. 

Stock  rlglita. 

Supplementing  notes  in  12  L.R.A. 
(N.S.)  810;  35  L.R.A.(N.S.)  572;  and  50 
L.R.A.(N.S.)  517. 

As  shown  in  the  earlier  notes  by  the 
weight  of  authority,  a  right  g^ven  by  a 
corporation,  whether  sold  or  exercised  by 
taking  new  stock,  belongs  to  the  corpus, 
and  not  to  the  income.  That  rule  is  also 
supported  by  Lamb  v.  Lamb  (1909)  Rap. 
Jud.  Quebec  19  B.  R.  49,  affirming  (1908) 
Rap.  Jud.  Quebec  34  S.  C.  355. 

These  notes,  however,  reveal  some  au- 
thority in  support  of  the  view  that  the 
stock  right  belongs  to  the  income,  and 
I  not  to  the  corpus,  where  its  value  de- 
'  pends  upon  earnings  since  the  inception 
of  the  trust,  and  that  it  should  be  appor- 
tioned between  the  corpus  and  income, 
j  where   its  value   depends  in  part   upon 
I  earnings  that  had  accumulated  before, 
and  in  part  upon  earnings  that  had  ac- 
cumulated after,  that  event. 

So,  in  Re  Barron  (1916)  —  Wis.  — , 
1 155  N.  W.  1087,  the  court  said  that  ordi- 
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narily  the  amotmt  realized  by  the  trus- 
tees upon  the  sale  of  a  stock  right  should 
be  divided  between  the  eorpus  and  the 
income  in  the  proportion  of  the  amounts 
of  the  surplus  and  undivided  profits  at 
the  tune  the  stock  was  acquired,  and  at 
the  time  of  the  increase  of  the  stock 
(citing  Holbrook  v.  Holbrook  (1907)  74 
N.  H.  201,  12  LJ&.A.(N.S.)  768,  66  Atl. 
124,  see  comment  in  note  in  12  L.B.A. 
(N.S.)  811) ;  but  there  being  no  showing 
as  to  the  amount  of  the  increase  of  the 
capital  stock,  or  whether  it  took  in  all 
the  surplus  and  undivided  profits  which 
existed  at  the  time  it  was  declared,  in- 
eluding  the  surplus  and  profits  existing 
at  the  time  the  trustees  purchased  their 
original  shares,  it  was  held  that  there 
were  no  sufficient  data  upon  which  to 
make  the  division,  and  so  the  amount 
realized  on  the  sale  of  the  stock  right 
was  treated  as  an  ordinary  profit  on  in- 
vestment by  the  trustees,  and  awarded 
to  the  corpus. 

In  this  same  case  an  item  realized  by 
trustees  on  the  sale  of  rights  in  a  bank 
in  which  the  trustees  held  stock  was 
awarded  to  the  corpus  upon  the  presump- 
tion that  it  represented  good  will  or  other 
increment  to  the  original  capital  of  the 
bank,  increasing  th^  value  of  its  assets; 
there  being  no  showing  as  to  whether 
the  bank  had  any  surplus  or  undivided 
profits,  or  as  to  the  amount  of  its  origi- 
nal stock  or  increase. 

Capital  or  earnings. 

Supplementing  notes  in  12  L.R.A. 
(N.S.)  803;  36  L.E.A.(N.S.)  570;  and 
50  L.R.A.(N.S.)  517. 

As  shown  in  the  earlier  notes,  it  may 
be  necessary  under  any  of  the  opposing 
rules — even  the  Massachusetts  rule — to 
determine  whether  the  dividend  so-called 
represents  accumulated  earnings  or  capi- 
tal. 

Where  the  surplus  or  undivided  prof- 
its already  have  been  employed  in  the 
enlargement  of  the  capital  investment  of 
the  corporation,  and  become  devoted  to 
its  physical  plant,  then  a  device  to  en- 
able the  transformation  of  the  assets 
into  stock,  obviously  for  the  benefit  of 
the  existing  stockholders,  commonly  will 
be  treated  as  a  stock,  and  not  a  cash, 
dividend.  Talbot  v.  Milliken  (1915)  221 
Mass.  367, 108  N.  E.  1060.  The  court  in 
this  case,  however,  held  that  the  facts 
(see  supra)  indicated  no  liquidation  of 
the  corporation;  that  undoubtedly  the 
dividend  was  paid  in  fact  out  of  the  ac- 
cumulated surplus  of  earnings  which  had 
not  been  used  in  addition  to  the  perma- 
LJUL.Hil6D. 


nent  investment  by  the  corporation  in 
buildings  or  other  estate  to  which  capital 
usually  is  devoted ;  and  added  that  doubt- 
less if  the  special  dividend  had  not  been 
declared  before  the  purchase  of  the  stock 
by  the  bankers  they  could  have  declared 
a  like  dividend  after  securing  control  of 
the  management;  if  that  had  been  done, 
any  of  the  petitioners  who  had  kept 
their  stock  could  have  been  under  no 
misapprehension  as  to  the  character  of 
the  dividend;  the  time  of  its  declaration 
cannot  make  a  difference  in  its  nature; 
the  dividend  was  actually  paid  in  cash; 
it  did  not  lepresent  any  part  of  the 
permanent  capital  of  the  corporation. 

The  question  whether  a  cash  dividend 
goes  to  the  income  or  corpus  depends 
fundamentally  upon  the  question  wheth- 
er it  was  paid  from  accumulated  surplus 
or  earnings,  or  out  of  the  capital  of  the 
corporation.  If  it  is  a  payment  of  earn- 
ings, it  must  be  considered  as  income  for 
the  purposes  of  the  trust,  although  the 
amount  distributed  is  unusually  large 
and  consists  partly  of  shares  in  another 
company.  Gray  v.  Hemenway  (1916)  — 
Mass.  — ,  111  N.  E.  713. 

The  court,  in  determining  whether  a 
dividend  is  a  stock  or  a  cash  dividend, 
always  looks  at  the  substance  of  the 
transaction  rather  than  its  form,  and 
does  not  suffer  itself  to  be  trammeled  by 
the  names  used.  If,  in  its  essence,  the 
payment  is  one  out  of  capital,  then  it  is 
treated  as  such,  no  matter  how  it  may 
be  denominated.  But  if  in  truth  it  is  a 
payment  of  earnings,  then  it  is  deemed 
income.  Talbot  v.  Milliken  (Haas.)  su- 
pi-a. 

The  circumstance  that  in  the  vote  de- 
claring a  special  dividend,  the  payment 
is  referred  to  as  a  distribution,  and  not 
as  a  dividend,  is  of  slight  consequence, 
and  does  not  characterize  the  dividend  as 
a  stock  dividend  rather  than  a  cash  divi- 
dend.   (Mass.)  Ibid. 

In  Gray  v.  Hemenway  (Mass.)  supra, 
a  dividend  upon  common  stock,  declared 
by  the  Union  Pacific  Railroad  Company, 
on  January  8,  1914,  of  $3  in  cash,  $12 
in  preferred  stock  of  the  Baltimore  & 
Ohio  Railroad  Company,  charged  to  prof- 
it and  loss  at  the  rate  of  $80  per  share, 
and  $22.50  in  common  stock  of  the  Balti- 
more &  Ohio  Railroad  Company,  charged 
to  profit  and  loss  at  $92  per  share, — 
was  held  to  be  a  cash  dividend  going, 
under  the  Massachusetts  rule,  to  the  in- 
come. The  court  expressly  overruled  the 
contention  of  the  remaindermen  that  the 
portion  of  the  dividend  which  consisted 
of  Baltimore  &  Ohio  Raibroad  Company 
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stock  was  a  capital  asset  of  the  Union 
Pacific  Railroad  Company,  and  that  the 
distribution  of  that  stock  was  a  dividend 
of  capital  and  should  be  regarded  as  a 
part  of  the  corpus  of  the  trust  fund. 
In  this  connection  the  court  said  in  effect 
that  the  facts  indicated  that  the  amount 
and  character  of  the  extra  dividend  was 
determined  with  a  view  to  compensate 
the  stockholders  for  the  contemplated 
reduction  of  the  regular  dividend  rate 
from  10  to  8  per  cent,  but  that  it  was 
not  a  dividend  of  liquidation  or  partial 
liquidation  of  the  capital  stock  of  the 
corporation,  or  of  capitalized  profits  used 
in  its  business.  Dividends  declared  by 
one  corporation  in  the  stock  of  another 
corporation  are  to  be  treated  as  cash 
dividends  for  the  purposes  of  the  Massa- 
chusetts rule. 

Dividends,  declared .  by  lumber  com- 
panies whose  charter  empowered  them 
to  acquire  and  sell  timber  and  timber 
rights,  out  of  money  derived  from  the 
conversion  of  standing  timber — in  which 
the  capital  of  the  companies  had  been 
invested — into  lumber  and  the  sale  of  the 
manufactured  lumber,  were  held  in 
Washington  County  Hospital  Asso.  v. 
Hageratown  Trust  Co.  124  Md.  1,  L.R.A. 
1915A,  738,  91  Atl.  787,  to  represent 
earnings,  and  not  capital.  The  court  said 
in  effect  that  the  dividends  in  question 
did  not  fall  within  the  general  principle 
(formulated  in  the  note  in  12  L.R.A. 
(N.S.)  803),  that  a  dividend,  so-called, 
which  is  not  declared  from  earnings  past 
or  present,  but  which  represents  a  reduc- 
tion or  change  of  form  of  capital,  or  a 
mere  enhancement  of  the  value  of  assets 
representing  capital  from  sources  other 
than  the  accumulation  of  earnings,  be- 
longs to  the  corpus,  and  not  to  the  in- 
come, 'but  rather  that  they  fell  within 
the  exception  to  that  rule  as  formulated 
in  that  note,  in  respect  of  corporations 
whose  business  is  such  that  it  necessarily 
involves  the  consumption  or  change  of 
form  of  capital. 

In  Northern  Central  Dividend  Cases 
(1915)  126  Md.  16,  94  Atl.  338,  it  was 
contended  upon  the  one  side  that  the 
extra  dividend  declared  by  the  Northern 
Central  Railroad  Company  represented 
capital  or  corpus  of  the  income,  and 
upon  the  other  hand,  that  the  accumu- 
lated earnings  shown  by  the  company's 
books  and  which  were  represented  by  the 
dividends  should  be  augmented  by  item;? 
and  additions  improperly  excluded  as 
income.  In  the  circumstances  the  court 
held  that  it  was  not  required  to  entei 
upon  an  examination  and  revision  of  the 
L.R.A.1916D. 


I  accounts  of  the  railroad  company,  but 
'  would  follow  the  precedent  established, 
by  Quinn  v.  Safe  Deposit  &  T.  Co.  (1901) 
93  Md.  285,  53  L.R.A.  169,  48  Atl.  835, 
and  Atlantic  Coast  Line  Dividend  Cases 
(1905)  102  Md.  73,  61  Atl.  295,  297,  290, 
and  hold  the  declaration  of  the  company 
and  its  stockholders  that  the  dividend 
represented  earnings  or  income  binding' 
upon  all  parties  to  the  appeals. 

In  Poole  V.  Union  Trust  Co.  (1916)  — 
Mich.  — ,  157  N.  W.  430,  additional 
shares  of  stock  received  by  trustees  upon 
reorganization  of  corporations  in  the 
stock  of  which  funds  of  the  trust  were 
invested,  were  found  to  represent  merely 
an  enhancement  of  the  value  of  the  cor- 
porate assets  from  causes  other  than  the 
accumulation  of  earnings, — apparently 
due  to  good  management  and  the  growth 
of  trade, — and  were  accordingly,  in  har- 
mony with  the  rule  as  formulated  in  the 
note  in  12  L.R.A.(N.S.)  803,  awarded  to 
the  corpus;  it  appearing  that  the  assets 
were  practically  the  same  at  the  end  of 
the  fiscal  year  when  the  testatrix  died  as 
they  were  just  prior  to  the  reorganiza- 
tion. It  was  so  held  notwithstanding 
that  the  directors  put  the  "profits"  into 
buildings  and  machinery,  but  subsequent- 
ly depreciated  the  same  so  that  the  in- 
creases disappeared.  The  court  said  in 
effect  that  the  principle  applied  and  the 
decision  reached  did  not  conflict  with 
those  decisions  which  give  to  the  life 
tenant  stock  dividends  which  are  the  ac< 
cumulation  of  earnings  invested  in  im- 
provements or  extensions. 

Liqnldaiton;  merger. 

In  WUberding  v.  Miller  (1914)  88  Ohio 
St.  609,  L.R.A.1916A,  718,  106  N.  E.  665, 
a  corporation  whose  stock  had  been  be- 
queathed to  trustees  to  hold  in  trust, 
with  power  to  sell  and  reinvest  the  pro- 
ceeds, a  number  of  years  after  the  death 
of  the  testator,  with  the  consent  of  all 
its  stockholders,  transferred  to  a  new 
company  all  its  assets,  including  a  sur- 
plus which  it  had  accumulated  in  its 
Ijusiness, — ^a  large  portion  after  the  death 
of  the  testator, — and  had  invested  in  its 
plant,  machinery,  and  other  assets  used 
in  the  business ;  and  each  stockholder  re- 
ceived two  shares  in  the  new  company 
for  one  in  the  old  company.  The  court, 
without  expressly  adopting  the  Massa- 
chusetts rule,  the  Pennsylvania  rule,  or 
the  Kentucky  rule,  held  that  the  entire 
stock  received  by  the  trustees  in  the 
new  company  belonged  to  the  corpus  of 
the  trust  fund. 

The  new  company  having  subsequent- 
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ly  gone  into  liquidation,  the  court  in  the  ' 
same  case,  upon  the  authority  of  Bulke- 
lev  V.  Worthington  Ecclesiastical  Soc. 
(1906)  78  Conn.  526,  12  L.R.A.(N.S.) 
785,  63  Atl.  351,  and  other  cases  cited 
in  note  in  12  L.R.A.{N.S.)  768,  awarded 
the  entire  distributive  share  of  the  assets 
received  by  the  trustees  on  the  liquida- 
tion to  the  corpus  without  attempting 
any  analysis  of  the  distribution  in  re- 
spect to  its  source  as  between  capital  or 
earnings,  or  as  between  earnings  before 
and  after  the  death  of  the  testator.  The 
court  apparently  takes  the  broad  ground 
that  the  principles  applicable  to  a  divi- 
dend declared  by  a  going  concern  do  not 
apply  to  a  distribution  in  liquidation; 
commenting  upon  the  practical  impossi- 
bility of  tracing  back  all  the  physical 
assets  to  their  source,  and  determining 
supposed  equities  between  life  tenant  and 
remainderman. 

IHatrlbatloiu  in  fonn  of  oertlfloatei, 
or  boada  of  deelsrlng  oorporatlom,  or 
•took   of  anotber   eorpormiioau 

Supplementing  notes  in  12  L.R.A. 
(N.S.)  812;  35  L.R.A.(N.S.)  571;  and  60 
L.R.A.(N.S.)  520. 

A  dividend  payable  in  the  notes  of  the 
declaring  corporation  rather  than  in  ac- 
tual money  is  to  be  treated  as  a  cash 
rather  than  a  stock  dividend  for  the  pur- 
poses of  the  Massachusetts  rule.  Boston 
Safe  Deposit  &  T.  Co.  v.  Adams  (1914) 
219  Mass.  175,  106  N.  E.  590. 

So  that  the  character  as  a  cash  divi- 
dend of  an  extra  dividend  declared  by 
a  bank  is  not  affected  by  the  fact  that  it 
is  payable  in  a  certificate  of  deposit  in 
the  bank  in  question.  Humphrey  v.  Lang 
(1915)  169  K  0.  601,  L.R.A.1916B,  626, 
86  S.  K  526. 

A  dividend  declared  by  one  corpora- 
tion payable  in  the  stock  of  another, 
assuming  that  the  stock  represents  eam- 
inprs  and  not  capital,  of  the  declaring 
corporation,  is  a  cash,  and  not  a  stock, 
dividend.  Gray  v.  Hemenway  (1916)  — 
Mass.  — ,  111  N.  E.  713. 

Preferred   stook. 

A  cash  dividend  declared  on  preferred 
stock  was,  in  Boston  Safe  Deposit  &  T. 
Co.  V.  Adams  (Mass.)  supra,  awarded 
in  its  entirety  to  the  income  without  any 
inquiry  as  to  the  time  of  accumulation  of 
the  earnings  relatively  to  the  death  of 
the  testator,  notwithstanding  that  the 
dividend  included  the  total  amount  of 
past  accumulated  dividends  that  might 
have  been  declared  on  the  stock.  The 
court  said  that  it  was  manifest  that  the 
L.R.A.191CD. 


right  to  receive  the  dividends  which  had 
accrued  but  had  not  been  declared  on 
testator's  shares  of  preferred  stock  could 
not  have  been  regarded  as  constituting  a 
separate  part  of  his  estate,  or  have  been 
made -subject  to  the  succession  tax;  that 
a  purchaser  of  the  stock  before  the  dec- 
laration of  the  dividend  would  have 
taken  the  dividend  as  the  product, — the 
earnings  of  the  stock;  in  other  words, 
the  right  to  the  dividend  did  not  come 
into  existence  until  its  declaration;  that 
the  preferred  stockholders,  though  hav- 
ing the  rights  of  creditors  against  the 
common  stockholders,  are  yet  not  credit- 
ore  of  the  corporation. 

Where  no  dividends  are  paid  during 
the  life  estate  upon  stock  carrying  cumu- 
lative preferential  dividends,  the  exec- 
utors of  the  life  tenant  are  not  entitled 
to  have  the  arrears  made  good  out  of 
future  dividends  that  may  be  declared  on 
the  stock.  Re  Sale  [1913]  2  Ch.  (Eng.) 
697,  83  L.  J.  Ch.  N.  S.  180,  109  L.  T.  N. 
S.  707,  58  Sol.  Jo.  220. 

In  Re  Piercy  [1907]  1  Ch.  (Eng.)  289, 
76  L.  J,  Ch.  N.  S.  116,  95  L,  T.  N.  S. 
868,  14  Manson,  23,  a  company  in  each 
year  from  1894  to  1904  returned  to  the 
holders  of  preferred  shares,  out  of  profits 
available  for  dividends,  various  sums,  ex- 
pressed to  be  paid  on  account,  and  in 
reduction  of  share  capital  of  the  com- 
pany, in  accordance  with  a  resolution 
passed  at  a  preceding  meeting  of  the 
company,  but  without  the  passage  of  any 
further  special  resolutions  until  1905,  at 
which  time  a  special  resolution  was 
passed  in  accordance  with  the  English 
companies  act  of  1880  (43  Vict.  chap. 
19),  declaring  a  return  of  a  specified 
amount  outi  of  accumulated,  undivided 
profits,  in  reduction  of  the  paid-up  capi- 
tal of  the  company,  and  purporting  to 
confirm  the  returns  previously  made.  It 
was  held  that  the  original  resolution  had 
no  prospective  operation,  and  that  the 
resolution  of  1905  was  only  valid  for  that 
year  and  invalid  so  far  as  it  purported 
to  operate  retrospectively.  According- 
ly all  the  returns  except  for  the  year 
1905  were  held  payable  as  income  to  the 
tenants  for  life,  under  the  doctrine  of 
Bouch  V.  Sproule  (1887)  L.  R.  12  App. 
Cas.  (Eng.)  385,  56  L.  J.  Ch.  N.  S.  1037, 
57  L.  T.  N.  S.  345,  36  Week.  Rep.  193 
(cited  in  the  note  in  12  L.R.A.(N.S.) 
762),  and  other  cases,  that  a  tenant  for 
life  is  entitled  to  all  dividends  made 
out  of  profits,  except  such  as  have  been 
validly  capitalized  by  the  company. 

G.  H.  P. 
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WEST   VIRGINIA   SUPREME    COURT 
OF  APPEALS. 

D.  M.  BROWN 

V. 

L.  B.  COOK,  Impleaded,  etc.,  Plff.  in  Err., 
(_  W.  Va.  — ,  87  S.  E.  454.) 

Pleading  —  amendment  —  new     pTOC- 

ess. 

1.  When  an  action  of  assumpsit  has  been 
remanded  to  rules  with  leave  to  file  an 
amended  declaration,  and  summons  issues 
requiring  the  defendant  to  appear  and  an- 
swer a  declaration,  and  an  amended  declara- 
tion is  filed,  the  court  may  permit  the  plain- 
tiff to  amend  the  writ  at  the  bar  of  the 
court  by  inserting  "amended  declaration" 
in  place  of  the  word  "declaration,"  without 
new  process. 

For  other  caset,  ate  Writ  and  Process,  I. 

in  Dig.  1-52  X.  8. 
Bills  and  notes  »  non-negotiable  note 

—indorsement  —  effect. 

2.  Where  a  person  signs  his  name  In 
blank  on  the  back  of  a  non-negotiable  note 
before  delivery,  he  may  be  held  as  maker 
or  guarantor,  at  the  election  of  the  holder, 
in  the  absence  of  a  special  agreement.  And 
when  the  payee  seeks  bo  charge  such  in- 
dorser  of  a  non-negotiable  note,  indorsed 
before  delivery,  he  must  allege  that  the  de- 
fendant indorsed  the  same  with  intent  to 
become  liable  as  guarantor  or  maker,  ac- 
cording to  the  fact. 

For  other  cases,  see  Bills  and  notes.  III.  h,  t, 

in  Dig.  1-52  N.  8. 
Pleading    —    declaration,   on    note    — 

charging  indorser. 

3.  In  a  declaration  by  a  payee  on  a  non- 
negotiable  note,  the  note  is  set  out  in  hsc 
verba,  and  it  is  alleged  that  the  note  was 
signed  on  the  back  thereof  by  L.  B.  C, 
"whereby  the  said  W.  G.  C.  [the  maker] 
and  L.  B.  C.  jointly  and  as  co-obligors 
agreed  to  pay,"  "and  being  so  liable  the  said 
VV.  G.  C.  and  L.  B.  C,  in  consideration 
thereof,  on  the  said  8th  day  of  August,  1907 
[the  date  of  said  note],  undertook  and 
promised  the  said  plaintiff  that  they  would 
pay  him  the  said  sum  of  $600  [the  sum 
named  in  the  note]."  This  is  a  sufficient 
allegation  to  charge  Ik  B.  C.  as  joint  maker 
of  such  note. 

For  other  cases,  see  Pleading,  II.  ft,  in  Dig. 

1-52  N.  8. 
Same  ^  amendment. 

4.  Allegations  in  a  declaration  may  be 
changed  and  others  added,  provided  the 
identity  of  the  cause  of  action  be  preserved ; 
but  amendments  are  not  allowable  which  arc 

Headnotes  by  Mason,  J. 


Note.  —    As  to  character  of  liability  of 
third  party  who  indorses  his  name  in  blank 
on  non-negotiable  paper  before  delivery,  see 
annotation  following  this  case,  post,  223. 
L.R.A.1916D. 


inconsistent  with  the  nature  of  the  plead- 
ings, or  change  the  cause  of  action. 
For  other  cases,  see  Pleading,  I.  n,  in  Dig. 

1-52  A?.  S. 
Trial  —  former  judgment  —  court. 

5.  A  plea  of  former  judgment  on  the  same 
cause  of  action  in  bar  of  plaintiff's  suit 
should  be  tried  by  the  court  by  an  examina- 
tion and  inspection  of  the  record. 

For  other  cases,  see  Trial,  II.  o,  1,  in  Dig. 

1-52  N.  8. 
Evidence  —  Judgment  —  effect. 

6.  A  judgment  between  the  same  parties 
upon  the  same  point,  which,  if  pleaded, 
would  have  been  a  perfect  bar,  is,  when 
Hsed  as  evidence  under  the  general  issue, 
not  conclusive  on  the  jury,  but  only  evi- 
dence to  be  weighed  by  them. 

For  other  eases,  see  Evidence,  XII.  h,  in 

Dig.  1-52  N.  8. 
Election  ^  use  of  former     Judgment. 

7.  A  defendant  has  the  right  to  elect 
whether  he  will  present  his  defense  of  for- 
mer adjudication  to  plaintiff's  suit  by  way 
of  a  special  plea  of  res  judicata,  or  rely  up- 
on the  defense  as  evidence  on  the  trial  un- 
der a  plea  of  the  general  issue. 

For  other  cases,  eee  Pleading,  III.  a,  in  Dig. 

1-52  N.  8. 
Appeal  —  record  —  rejected  plea. 

8.  Where  a  plea  is  tendered,  and  objection 
thereto  is  sustained,  and  an  exception  is 
taken,  and  the  record  shows  the  ruling  and 
exception  and  identifies  the  plea,  such  plea 
is  a  part  of  the  record. 

For  other  eases,  see  Appeal  and  Error,  IV. 
in  Dig.  1-52  N.  8. 

(December  14,  1915.) 

F7>  RROR  to  the  Circuit  Court  for  Wyoming 
J  County  to  review  a  judgment  in  plain- 
tifl^s  favor  in  an  action  brought  to  hold 
defendants  liable  on  a  certain  promissory- 
note.      Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  James  H.  Gilmore,  Donald  O. 
Blagg,  and  M.  T.  Bowman,  for  plaintiff 
in  error: 

It  was  error  to  allow  the  plaintiff  to 
amend  his  declaration  by  substituting  a  dif- 
ferent ground  of  liability  against  one  of 
the  defendants,  electing  to  hold  him  as 
joint  maker  instead  of  indorser  or  guar- 
antor, as  alleged  in  the  original  declaration. 

7  Enc.  PL  &  Pr.  361-363;  3  Enc.  PL  &. 
Pr.  707,  note. 

The  declaration  was  bad  for  failure  to 
state  a  consideration,  and  for  failure  to 
aver  that  the  defendant  indorsed  with  in- 
tent to  become  liable  as  maker. 

Young  v.  Sehon,  53  W.  Va.  T27,  62  L.R.A. 
490,  97  Am.  St.  Rep.  970,  44  S.  E.  136; 
Edwards,    Bills    &    Notes,    391. 

Defendant  should  have  been  allowed  to 
file  his  special  plea,  and  to  have  the  same 
tried    by   the   court,   setting   up   a   perfect 
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bar  to  the  plaintiff's  action,  instead  of 
merely  introducing  it  before  the  jury  as 
evidence  to  be  weighed  by  them. 

23  Cyc.  1525;  Hogg,  PI.  &  Forma  §  239; 
Davis  T.  Trump,  43  W.  Va.  191,  64  Am.  St. 
Rep.  849,  27  S.  E.  397. 

It  was  error  to  allow  the  process  to  be 
amended  by  inserting  "upon  amended  dec- 
laration," and  leaving  the  sheriff's  return 
to  stand  without  amendment,  and  untrue. 

Laidley  v.  Bright,  17  W.  Va.  779. 

Messrs.  Toler  &  Bailey  and  Howard  ft 
Worrell,  for  defendant  in  error: 

It  is  optional  with  the  holder  of  commpr- 
cial  paper  which  is  signed  on  the  face  as 
maker  and  on  the  back  as  indorser,  where 
the  holder  of  said  note  is  the  original  payee, 
in  the  absence  of  an  agreement  to  the  con- 
trary, to  hold  the  person  so  signing  said 
note  as  joint  maker  or  co-obligor. 

Burton  v.  Hansford,  10  W.  Va.  470,  27  Am. 
Rep.  571;  Young  v.  Sehon,  53  W.  Va.  127, 
97  Am.  St.  Rep.  970,  44  S.  E.  136;  Long  v. 
Campbell,  37  VV.  Va.  665,  17  S.  E.  197; 
Orrick  v.  Colston,  7  Gratt.  189. 

Where  an  amended  declaration,  not  pre- 
senting a  new  cause  of  action,  is  filed  by 
leave  of  the  court,  and  remanded  to  rules, 
process  thereon  is  unnecessary. 

Smith  V.  Nelson  Bros.  69  W.  Va.  550,  72 
S.  E.  646,  Ann.  Cas.  1913B,  829;  Couch  v. 
Fretwell,  10  Leigh,  578;  Norfolk  t  W.  R. 
Co  V.  Sutherland,  105  Va.  545,  54  S.  E. 
465;  New  River  Mineral  Co.  v.  Painter, 
100  Va.  507,  42  S.  E.  300. 

Upon  the  filing  of  the  plea  in  abatement, 
the  court  nuiy  permit  the  plaintiff  to  amend 
his  writ  or  declaration  so  as  to  correct  the 
variance,  and  permit  the  return  to  be 
amended  upon  such  terms  as  to  it  shall 
seem  just.  Had  the  defendant  taken  ad- 
vantage of  the  variance,  it  would  have  been 
the  duty  of  the  court  to  permit  the  amend- 
ment to  be  made,  and  as  to  such  amend- 
ments the  courts  are  liberal. 

Kittle,  Rule  Days,  pp.  14,  15;  Ryan  v. 
Piney  Coal  &  Coke  Co.  69  W.  Va.  692,  73 
S.  E.  330,  72  W.  Va.  630,  78  S.  E.  789; 
Barnes  v.  Grafton,  61  W.  Va.  408,  56  S.  E. 
608. 

Every  presumption  is  in  favor  of  the 
regularity  and  the  upholding  of  the  judg- 
ment of  a  court  of  competent  jurisdiction. 

Scott  v.  Newell,  69  VV.  Va.  118,  70  S.  E. 
1092. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

D.  M.  Brown  instituted  an  action  of  as- 
sumpsit against  W.  O.  Cook  and  L.  B.  Cook, 
in  the  circuit  court  of  Wyoming  county. 
In  addition  to  the  common  countsi,  one 
special  count  was  added.  The  special  count 
-was  on  a  promissory  note  for  $600,  executed 
LJI.A.1916D. 


by  W.  G.  Cook  to  the  plaintiff.  Tlie  name 
of  L.  B.  Cook  was  written  on  the  back  of 
the  note. 

The  original  declaration  alleges:  "The 
said  defendant  W^.  G.  Cook  made  and  signed 
his  certain  note  in  writing  commonly  called 
a  promissory  note,  .     which   prom- 

issory note  was  indorsed  by  the  said  L.  B. 
Cook,  and  by  the  said  W.  G.  Cook  and  L.  B. 
Cook  delivered  to  this  plaintiff." 

The  defendant  17.  B.  Cook  demurred  to 
this  declaration,  and  leave  was  given  the 
plaintiff  to  file  an  amended  declaration  at 
rules  or  at  the  bar  of  the  court.  The  next 
rule  day  the  plaintiff  filed  another  declara- 
tion, with  common  and  special  counts.  In 
the  special  count  the  note  referred  to  in 
the  first  declaration  is  set  out  in  hoec  verba, 
with  the  following  allegation:  "Which 
said  note  was  signed  on  the  back  thereof  by 
said  Li.  B.  Cook,"  etc.,  "whereby  the  said 
VV.  G.  Cook  and  L.  B.  Cook  jointly  and  as 
co-obligors  agreed  to  pay  the  said  plaintiff 
tlie  further  sum  of  $600,"  etc. 

At  the  next  term  of  court  defendant  L 
B.  Cook  appeared  and  demurred  to  this 
amended  declaration,  for  the  reason  that 
no  process  was  issued  thereon.  The  demur- 
rer was  sustained,  and  the  case  was  re- 
manded to  rules  for  process.  At  the  next 
rules,  November,  1913,  process  seems  to 
have  been  returned;  and  at  the  April  term, 
1914,  plaintiff  moved  to  amend  process  by 
inserting  the  words  "on  amended  declara^ 
tion"  after  the  word  "assumpsit"  and  be- 
fore the  words  "damages,  $1,000,"  which 
motion  was  sustained,  and  process  accord- 
ingly amended,  to  which  defendant  L.  B. 
Cook  excepted.  The  defendant  W.  G.  Cook 
did  not  appear  or  contest  the  plaintiff's  de- 
mand. 

Thereupon  defendant  L.  B.  Cook  pleaded 
non  assumpsit,  and  tendered  two  special 
pleas, — the  first  alleging  failure  of  "con- 
sideration for  the  indorsement  and  execu- 
tion of  said  note  by  this  defendant;"  the 
second  a  plea  of  res  judicata.  The  plaintiff 
objected  to  the  filing  of  these  special  pleas. 
The  court  permitted  the  filing  of  the  first 
special  plea,  and  refused  the  second.  De- 
fendant excepted  to  the  ruling  of  the  court 
in  rejecting  the  second  plea.  Issue  was 
joined  on  the  plea  of  non  assumpsit  and 
the  special  plea  No.  1.  The  case  was  sub- 
mitted to  a  jury,  and  a  verdict  for  the 
plaintiff  for  $704.58  vras  returned.  L.  B. 
Cook  moved  to  set  aside  the  verdict  and 
grant  him  a  new  trial;  also  to  arrest  the 
judgment.  These  motions  were  overruled, 
and  judgment  was  entered  against  said 
VV.  G.  Cook  and  L.  B.  Cook,  to  which  defend- 
ant L.  B.  Cook  excepted. 

The   evidence   is   not   certified,   and   this 
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court  can  consider  only  such  matters  as  ap- 
pear upon  the  face  of  the  record. 

The  court  did  not  err  in  permitting  the 
plaintiff  to  amend  the  process.  The  parties 
all  being  before  the  court,  there  was  no  ne- 
cessity for  sending  the  case  back  to  rules 
for  new  process. 

The  original  declaration  alleged  that  the 
note  was  "indorsed"  by  defendant  L.  B. 
Cook,  that  is,  that  he  was  liable  as  an  in- 
dorser;  while  the  amended  declaration  al- 
leged that  his  liability  was  as  "co-obliger." 
The  appellant  insists  that  by  this  amend- 
ment the  plaintiff  "introduced  a  differ- 
ent cause  of  action  from  that  originally 
sued  on." 

"Amendments  are  not  allowed  which  are 
inconsistent  with  the  nature  of  the  plead- 
ings, or  change  the  cause  of  action.  .  .  . 
Allegations  may  be  changed,  and  others 
added,  provided  the  identity  of  the  cause  of 
action  is  preserved."  Kuhn  t.  Brownfield, 
34  W.  Va.  262,  11  L.R.A.  700,  12  S.  E.  619; 
Clarke  v.  Ohio  River  R.  Co.,  39  W.  Va.  732, 
20  S.  E.  696. 

The  amendment  in  this  case  is  not  of  such 
nature  as  to  change  the  cause  of  action. 

Defendant  claims  that  the  declaration  is 
defective  in  not  showing  the  intent  of  L.  B. 
Cook  in  writing  his  name  on  the  back  of  tlie 
note.  It  is  conceded  that  he  might  be  held 
either  as  maker  or  guarantor  according  to 
the  fact,  but  it  is  insisted  that  the  declara- 
tion must  show  in  what  capacity  the  defend- 
ant is  liable, — ^whether  as  maker  or  guar- 
antor. No  doubt,  this  view  is  correct  as  to 
liability  on  a  non-negotiable  note. 

"Where  a  person  puts  his  name  in  blank 
on  the  back  of  a  promissory  note,  he  may  be 
held  liable  as  maker  or  guarantor,  when 
there  is  an  agreement  to  that  effect,  and 
when  he  cannot  be  charged  as  an  indorser, 
as  in  the  case  of  a  non-negotiable  note.  But 
where  the  payee  seeks  to  charge  the  indorser 
of  a  non-negotiable  note,  who  indorsed  the 
same  before  delivery,  with  the  payment 
thereof,  he  must  allege  that  the  defendant 
indorsed  with  intent  to  become  liable  as 
guarantor  or  maker.  This  is  allowed  in 
order  to  prevent  an  entire  failure  of  the 
contract,  on  the  principle,  'Ut  res  magis 
valeat  quam  pereat.' "  Edwards,  Bills 
&  Notes,  §  391,  quoted  in  Young  v.  Sehon, 
53  W.  Va.  127,  62  L.R.A.  499,  97  Am.  St. 
Rep.  970,  44  S.  E.  136. 

We  think  this  rule  has  been  complied 
with  in  the  ease  at  bar.  The  declaration 
avers  that  the  note  was  signed  on  the 
back  thereof  by  L.  B.  Cook,  "whereby  the 
said  Vf.  G.  Cook  and  L.  B.  Cook,  jointly 
and  as  co-obligors,  agreed  to  pay,"  etc. 
"And  being  so  liable  the  said  \V.  G.  Cook 
and  L.  B.  Cook,  in  consideration  thereof,  on 
the  8th  day  of  August,  1907  [the  date  of 
L.R.A.1916D. 


the  said  note],  undertook  and  promised  the 
said  plaintiff  that  they  would  pay  him  the 
said  sum  of  $600,"  etc.  Clearly  this  is  an 
averment  charging  L.  B.  Cook  as  an  obli- 
gor. 

The  defendant  L.  B.  Cook  tendered  and 
asked  leave  to  file  a  special  plea  of  res  ju- 
dicata. Counsel  for  defendant  in  error  ob- 
jects to  the  consideration  of  this  plea  for 
the  reason  that  the  same  was  not  made  part 
of  the  record.  It  is  true  that  the  order  of 
the  court  simply  shows  that  it  was  ten- 
dered. There  was  no  order  filing,  or  formal- 
ly making  it  a  part  of  the  record  by  bill  of 
exceptions  or  order  of  the  court.  Pleas 
tendered  by  a  defendant  in  an  action  at 
law  and  rejected  by  the  court  are  not 
parts  of  the  record,  unless  made  so  by  bill 
of  e.xceptions  or  some  appropriate  order 
of  the  court.  Tliis  court  said  in  the  case 
of  Sweeney  v.  Baker,  13  W.  Va.  158,  31 
Am.  Rep.  767:  "If  a  rejected  plea  is  by 
order  of  the  court  made  a  part  of  the 
record,  and  the  order  book  shows  that  its 
rejection  was  excepted  to,  the  supreme 
court  of  appeals  will  review  the  action  of 
the  court  in  rejecting  such  plea,  though  no 
formal  bill  of  exceptions  was  taken  to  the 
rejection  of  such  plea." 

Judge  Green,  in  delivering  the  opinion  of 
the  court  in  Sweeney  v.  Baker,  said: 
"When  the  court  makes  the  order  that  the 
pleas  are  rejected,  and  the  rejection  of  thero 
is  excepted  to  by  the  defendants,  such  entry 
could  be  made  by  the  court  only  to  give  to 
the  defendants  the  power  to  have  reviewed 
the  decision  of  the  court  in  rejecting  the 
pleas.  Of  course,  this  purpose  of  the  court 
would  be  idle  unless  the  plea,  was  thereby 
intended  to  be  made  a  part  of  the  record. 
For,  of  course,  no  exception  could  be  taken 
to  what  constituted  no  part  of  the  record. 
And  it  does  seem  to  me  we  would  be  too 
technical  if  an  entry  which  the  court  who 
made  it  considered,  and  must  have  con- 
sidered, as  the  equivalent  of  an  order  di- 
recting the  rejected  plea  to  be  made  a  part 
of  the  record,  should  be  disregarded  simply 
because  it  did  not  say  in  express  words  the 
rejected  plea  is  ordered  to  be  made  a  part 
of  the  record." 

lliis  question  is  fully  discussed  in  Na- 
tional Valley  Bank  v.  Houston,  66  W.  Va. 
336,  66  S.  E.  465,  and  this  court  decided  in 
that  case:  "Though  an  exception  of  de- 
fendant to  a  ruling  on  a  special  plea  ten- 
dered be  not  contained  in  any  order  entered 
in  the  court  below,  yet,  if  it  be  shown  in  the 
certificate  of  evidence,  or  in  any  other  part 
of  the  record,  the  defendant  may  avail 
himself  here  of  any  error  in  rejecting  auck 
j  plea." 

I      In  the  case  at  bar  the  defendant  asked' 
leave  to  file  the  special  plea,  and  had  it 
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marked  for  identification  "special  plea  No. 
2,"  and  the  order  of  the  court  sliowg  tlie  ob- 
jection by  the  plaintiff  to  the  filing  of  \jie 
same,  the  rejection  of  the  plea  tendered,  and 
that  the  defendant  at  the  time  excepted  to 
the  ruling  of  the  court  refusing  the  filing  of 
the  plea.  This  is  equivalent  to  a  formal  or- 
der making  the  rejection  of  the  plea  a  part 
of  the  record.  The  ruling  of  the  court  be- 
low is  subject  to  review  by  the  appellate 
court. 

The  refusal  of  the  court  to  permit  the  de- 
fendant to  file  tlte  plea  of  res  judicata  is 
error  for  which  the  case  will  have  to  be 
reversed.  True,  th^  defendant  had  pleaded 
non  assumpsit,  and  under  this  plea  might 
have  shown  a  former  judgment,  but  there  is 
a  very  clear  distinction  between  the  two 
methods  of  presenting  the  defense.  The  ad- 
vantage of  a  special  plea  of  res  judicata  is 
that  it  is  a  perfect  bar  to  plaintiff's  case 
where  the  judgment  pleaded  is  between  the 


same  parties  and  upon  the  same  point,  but 
when  used  as  evidence  under  the  general 
issue,  it  would  not  be  conclusive.  It  would 
only  be  evidence  to  be  weighed  by  the  jury; 
"the  doctrine  bfeing  that,  though  the  party  is 
estopped  if  the  matter  be  pleaded,  yet  the 
jury,  upon  the  general  issue,  are  not  es- 
topped, but  must  find  their  verdict  upon  the 
wliole  evidence  in  the  case,  and  may  find 
against  the  former  judgment."  Cleston  v. 
Chambliss,  6  Rand.  (Va.)  95.  The  plea  of 
res  judicata  must  be  tried  by  the  court  up- 
on an  examination  and  inspection  of  the 
record.  Davis  v.  Trump,  43  W.  Va.  191,  64 
Am.  St.  Rep.  849,  27  S.  E.  397.  The  de- 
fendant had  the  right  to  elect  whether  he 
would  make  defense  under  the  special  plea 
or  submit  the  case  on  the  general  issue. 

For  reasons  stated  above,  we  reverse  the 
judgment,  set  aside  the  verdict,  overrule  the 
objectioq  to  special  plea  No.  2,  and  remand 
the  case. 


Annotation — Character  of  liability  of  third  party  who  indorses  his  name 
in  blank  on  non-negotiable  paper  before  delivery. 


/.  Introductory,  2S3. 
II.  What    irregular    indorsement     of 
non-negotiable  paper  imports: 
a.  In  general,  22*. 
h.  Special  statutes,  226. 
e.  No  contract  implied,  227, 


III.  What  such  indorsement  hefore  de- 
livery to  give  credit  imports,  228. 
IV.  Liability    according    to    intention, 
231. 
V.  Sealed  notes,  23S, 
VI.  Miscellaneous,  287. 


I.  Introductory. 

Such  a  writing  by  a  third  party 
whether  the  paper  be  negotiable  or  uon- 
negotiable  is  called  an  "irregular  in- 
dorsement." 

The  examination  of  this  subject,  like 
most  others  in  bills  and  notes,  is  attended 
with  great  difficulty  on  account  of  the 
inveterate  reluctance  of  the  reporters  to 
give  us  a  copy  of  the  note.  Many  cases 
have  been  disregarded  in  this  note 
which  may  be  of  actual  authority  be- 
cause it  was  impossible  to  say  whether 
the  note  was  negotiable  or  non-negotia- 
ble. Nor  has  it  been  considered  worth 
while  in  general  to  mention  cases  ex- 
cluded on  this  account. 

It  is  the  general  rule  that  the  actual 
intent  of  the  parties  may  be  shown,  and 
if  shown  it  will  be  carried  out.  If  the 
evidence  shows,  however,  merely  an  in- 
dorsement before  delivery  to  give  credit 
to  the  paper,  this,  by  the  weight  of  au- 
thority, imports  an  engagement  as  origi- 
nal promisor  or  guarantor.  If  there  is  no 
evidence,  there  is  considerable  difference 
of  opinion,  some  of  the  courts  holding  in 
such  case  that  no  contract  at  all  is  im- 
ported. In  some  eases  the  matter  is  gov- 
erned by  special  statute. 
L.R.A.1916D. 


Some  of  the  technical  expressions 
used  by  the  courts  in  relation  to  this 
subject  have  various  meanings  in  dif- 
ferent jurisdictions;  this  is  particulariy 
So  of  "guarantor."  In  fact,  it  is  often 
difficult  to  see  just  what  meaning  the 
court  in  a  particular  case  is  giving  to 
"surety,"  "guarantor,"  "warrantor,"  or 
even  "indorser,"  and  in  general  the 
cases  are  not  of  much  value  outside  the 
jurisdiction  where  they  were  decided 
unless  it  is  clear  just  what  the  court 
does  mean  by  the  use  of  these  expres- 
sions. 

For  liability  of  a  stranger  who  in- 
dorses commercial  paper  in  general  be- 
fore delivery,  see  the  note  to  Fullertou 
V.  Hill,  18  L.R.A.  33. 

For  the  question  as  to  the  law  of  what 
place  covers  the  case  of  irregular  in- 
dorsement, see  the  notes  to  Spies  v. 
National  City  Bank,  61  L.R.A.  200,  and 
to  Sykes  v.  Citizens'  Nat.  Bank,  19 
L.K.A.(N.S.)  668. 

For  character  under  uniform  negotia- 
ble instruments  law,  of  one  who  places 
his  name  on  the  back  of  a  note  prior  to 
or  at  the  time  of  delivery,  see  the  note  to 
Rockfleld  v.  First  Nat.  Bank  14  L.R.A. 
(N.S.)  842. 
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For  conditional  execution  of  contract 
under  a  parol  agreement  that  it  shall 
not  take  effect  until  others  have  signed 
it,  see  the  note  to  Benton  County  Sav. 
Bank  v.  Boddicker,  46  L.R.A.  321. 

//.  What  irregular  indorsement  of  non- 
negotiable  paper  imports. 


a.  In  general. 

The  import  of  the  irregpilar  indorse- 
ment of  non-negotiable  paper  varies 
much  in  different  jurisdictions. 

Alabama. 

Here  the  irregular  indorsement  of 
non-negotiable  paper  imports  the  same 
contract  as  to  the  indorsee  as  in  the  case 
of  negotiable  notes,  except  that  the  in- 
dorsee must  aver  and  prove  the  exercise 
of  the  diligence  required  by  the  statute 
as  to  non-negotiable  notes,  to  first  en- 
deavor to  collect  from  the  maker,  and 
a  failure  to  do  so  or  an  excuse  for  not 
doing  90.  Bank  of  Luveme  v.  Sharp 
(1907)  152  Ala.  589,  126  Am.  St.  Rep. 
58,  44  So.  871,  holding  that  the  indorser 
could  not  complain  of  failure  of  consid- 
eration in  a  suit  against  him  by  a  pur- 
chaser from  the  payee.  The  court  said : 
"We  are  disposed  to  follow  the  line  of 
decisions  holding  that  the  indorser  of  a 
note  not  negotiable  is  liable  to  the  in- 
dorsee to  the  same  extent  as  the  indors- 
er of  a  negotiable  note  (Byles,  Bills, 
146,  and  note;  Jones  v.  Fales  (1808)  4 
Mass.  245;  Sanger  v.  Stimpson  (1811) 
8  Mass.  260),  the  only  distinction  being, 
not  as  to  extent  of  liability,  but  as  to 
the  action  of  the  indorsee  to  fasten  the 
liability  after  default  by  the  maker.  In 
case  of  negotiable  notes,  there  must  be 
protest  and  notice,  if  not  waived,  and  in 
case  of  non-negotiable  notes,  when  the 
indorsee  seeks  to  recover  against  the  in- 
dorser, he  must  aver  and  prove  the  exer- 
cise of  the  diligence  required  by  the 
statute  to  first  collect  from  the  maker, 
and  a  failure  to  do  so  or  an  excuse  for 
not  doing  so.  .  .  .  In  fact,  our  stat- 
utes upon  this  subject  seem  to  have  been 
enacted  upon  the  theory  that  the  extent  i 
of  the  liability  of  the  indorser  of  a  non- 1 
negotiable  note  is  the  same  as  that  of ! 
the  indorser  of  one  that  is  negotiable,  I 
and  prescribe  the  steps  to  be  taken  in  i 
order  to  fasten  the  liability  as  to  the 
former,  because  not  subject  to  protest 
and  notice,  in  case  of  default  by  the 
maker.  .  .  .  We  do  not  understand 
that  the  effect  of  the  indorsement,  which 
was  made  before  maturity,  merely  ren- 
dered the  indorser  liable  to  a  purchaser 
for  value  in  the  event  the  maker 
had  no  defense  to  the  note.  The  in- 
L.R.A.1916D. 


I  dorsement   was,    in    effect,    a   guaranty 

I  to   a   purchaser   for   value   before   ma- 

j  turity  of  the  payment  of  the   note  if 

;  not  made  out  of  the  maker,  and  was  in 

no   sense   subject   to   all   defenses   that 

could  be  made  by  the  maker  against  the 

collection  of  same.    The  note  purported 

to  be  for  a  valuable  consideration,  and 

the  indorsement  cannot   be  held  to   be 

without  consideration  and  of.  no  effect, 

because  of  a  subsequent  failure  of  the 

payee  to  deliver  the  thing,  the  price  for 

which  the  note  was  given."    It  does  not 

appear    whether    the    indorsement    was 

made  before  delivery.  • 

Calif omia. 

The  irregular  indorsement  of  non- 
negotiable  paper  imports  an  absolute  un- 
dertaking to  pay  the  paper  as  a  "guaran- 
tor" as  defined  in  the  California  statute 
(see  First  Nat.  Bank  v.  Babcock,  94  OaL 
96,  29  Am.  St.  Rep.  94,  29  Pac.  415,  in- 
fra, IIL)  Rogers  v.  Schnlenburg  (1896) 
111  OaL  281,  43  Pac.  899,  holding  that 
where  a  third  party  wrote  his  name  on 
the  back  of  a  non-negotiable  note, 
whether  before  or  after  delivery,  he  be- 
came a  guarantor,  and  that  it  was  not 
necessary  that  the  consideration  be  ex- 
pressed in  writing;  that  therefore  as 
against  him  it  was  sufScient  to  plead  his 
indorsement.  It  did  not  appear  whether 
the  indorsement  was  made  before  or  aft- 
er delivery. 

Conneotlont  (prior  to  the  statute  of 
1884). 

The  irregular  indorsement  of  non-ne- 
gotiable paper  imports  a  contract  by  the 
indorser  that  the  note  is  due  and  payable 
according  to  its  tenor;  that  the  maker 
shall  be  of  ability  to  pay  it  on  maturity, 
and  that  it  shall  be  collectable  by  the 
use  of  due  diligence.  Huntington  v.  Har- 
vey (1821)  4  Conn.  124;  Perkins  v.  Cat- 
Un  (1836)  11  Conn.  213,  29  Am.  Dec.  282 
(obiter) ;  Hanson  v.  Sherwood  (1857)  26 
Conn.  437;  Spencer  v.  Allerton  (1891) 
60  Conn.  410,  13  L.R.A.  806,  22  Atl.  778 
(obiter). 

But  where  a  note  read.  We,  A  and  B,  as 
principal,  and  C  and  D  surety,  promise  to 
pay  P.  or  order,  etc.,  and  was  signed  A 
and  B  and  indorsed  C  and  D,  it  was  held 
that  the  writing  imported  one  original 
entire  transaction,,  and  the  indorsers 
were  considered  as  makers,  that  is,  as 
joint  promisors  with  the  principal.  Pal- 
mer V.  Qrant  (1822)  4  Conn.  389.  This 
case  was  construed  in  Perkins  v.  Catlin 
(1836)  11  Conn.  213,  29  Am.  Dec.  282, 
infra.  III.,  as  not  altering  the  general 
Connecticut  rule. 
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Indiana. 

The  irregular  indorsement  of  non-ne- 
gotiable paper  imports  a  contract  of 
suretyship  if  indorsed  before  delivery. 

In  Wells  V.  Jackson  (1841)  6  Blackf. 
(Ind.)  40,  the  court  had  under  consider- 
ation an  assignable  bond,  and  stated 
that  by  the  local  statute  it  was  of  the 
character  of  mercantile  paper.  The 
court  there,  after  referring  to  cases  in 
Massachusetts,  New  York,  and  England, 
said:  "The  deduction  which  we  draw 
from  these  authorities  is  that  the  blank 
indorsement  of  unnegotiable  paper,  made 
at  the  date  of  the  contract  and  unex- 
plained by  extrinsic  testimony,  confers 
upon  the  payee  the  authority  to  hold  the 
indorser  liable  on  the  original  contract, 
as  a  surety;  and  that  a  similar  unex- 
plained indorsement  of  negotiable  paper 
renders  the  indorser  liable  only  as  indor- 
ser, with  the  ordinary  rights  and  priv- 
il^es  incident  to  that  character.  But 
that  in  either  case  the  liability  designed 
to  be  assumed,  and  the  authority  in- 
tended to  be  given  by  the  indorsement, 
may  be  explained  by  the  attendant  cir- 
cumstances, and  the  prima  facie  respon- 
sibility be  changed  into  one  of  another 
kind.  And  this  appears  to  us  to  be  also 
the  common-sense  view  of  the  subject." 

The  placing  of  one's  signature  on  the 
back  of  a  non-negotiable  note,  by  a  per- 
son not  the  payee,  at  or  prior  to  the  time 
of  its  inception,  without  making  an  ex- 
press contract  defining  the  nature  and  ex- 
tent of  his  undertaking,  renders  such 
person  liable  as  a  surety  or  joint  prom- 
isor, and  a  stipulation  in  such  note  waiv- 
ing notice  of  nonpayment  is  immaterial. 
Pool  v.  Anderson  (1888)  116  Ind.  88,  1 
L.E.A.  712, 18  N.  E.  445. 
XCiaaonri. 

The  irregular  indorsement  of  non-ne- 
gotiable paper  imports  a  contract  as  or- 
iginal promisor.  Powell  v.  Thomas,  7 
Mo.  440,  38  Am.  Dec.  465;  Kuntz  v. 
Tempel  (1871)  48  Mo.  71  (obiter). 

In  Powell  V.  Thomas  (Mo.)  supra,  a 
non-negotiable  note  was  indorsed  by  the 
defendants,  it  not  appearing  when  the 
indorsement  was  made,  and  it  was  held 
that  they  were  liable  as  original  promis- 
ors, the  court  saying  inter  alia:  "The 
case  of  Baker  v.  Briggs,  8  Pick.  (Mass.) 
122,  19  Am.  Dec.  311,  is  an  authority  to 
show  that  where  the  contrary  does  not 
appear,  it  will  be  presumed  that  the  ex- 
ecution of  the  note  and  the  making  the 
indorsement  were  contemporaneous  acts. 
The  party  making  the  indorsement  is  re- 
garded as  being  privy  to  the  consider- 
ation; and  it  will  be  presumed  that  it 


tnent,  and  he  will  not  be  heard  in  object- 
ing the  want  of  consideration  for  his 
indorsement.  This  we  hold  is  the  light 
in  which  a  blank  indorsement  made  by  a 
party  who  is  not  the  payee  of  a  note  is  to 
be  regarded,  if  nothing  to  the  contrary 
appears.  The  real  contract  of  the  parties 
may  be  shown;  but  in  the  absence  of  all 
proof,  the  forcing  are  the  principles 
by  which  we  think  courts  should  be  gov- 
erned in  determining  the  Uability  of  a 
party  who,  when  not  a  payee  or  indorsee, 
will  make  a  blank  indorsement  on  a 
promissory  note."  In  the  Briggs.  Case 
the  note  seems  to  have  been  negotiable. 
In  Kuntz  v.  Tempel  (Mo.)  supra, 
where  we  are  perhaps  to  suppose  that  the 
note  was  negotiable,  the  court  said: 
"The  settled  law  in  regard  to  this  matter 
is  that,  if  the  note  be  negotiable  in  form, 
and  made  so  in  fact  by  the  indorsement 
of  the  payee,  then  all  other  indorsers, 
unless  the  contrary  be  stipulated,  are 
held  as  such;  but  if  the  note  be  non-ne- 
gotiable, or  be  not  indorsed  by  the  payee, 
then,  in  the  absence  of  an  express  agree- 
ment, the  original  indorsers  are  to  be 
treated  as  makers." 

ou«. 

There  is  an  obiter  statement  that  the 
irr^n^ar  indorsement  of  non-negotiable 
paper  imports  a  contract  of  ''guaranty" 
in  Champion  v.  Griffith  (1844)  13  Ohio, 
228,  where  the  payee  of  a  n^otiable  note 
sued  the  maker  and  a  third  party  who 
indorsed  it  as  joint  and  several  makers, 
and  the  court,  in  refusing  to  set  aside  a 
nonsuit,  said  that  they  held  "that  the 
mere  indorsement  upon  a  note,  of  a 
stranger's  name  in  blank,  is  prima  facie 
evidence  of  guaranty.  To  charge  such 
person  as  a  maker,  there  must  be  proof 
that  his  indorsement  was  made  at  the 
time  of  the  execution  by  the  other  party, 
or,  if  afterwards,  that  it  was  in  pur- 
suance of  an  agreement  or  intention  that 
he  should  become  responsible  from  the 
date  of  the  execution.  Such  agreement 
or  intention  may  be  proved  by  parol.  The 
rule  is  the  same  whether  the  instrument 
be  negotiable  or  not." 

1>.  Special  statutes. 

Some  of  the  cases  have  been  decided 
under  special  statutes. 

Thus,  in  Picket  v.  Hawes  (1862)  14 
Iowa,  460,  where  it  did  not  appear  wheth- 
er or  not  the  indorser  of  a  non-negotiable 
note  had  indorsed  it  before  delivery,  it 
was  held  that  under  the  Iowa  Code  the 
blank  indorsement  of  an  instrument  for 

^  the  payment  of  money  by  a  person  not  a 

was  taken  on  the  faith  of  the  indorse-  payee,  indorsee,  or  assignee  thereof,  shaU 
L.RJV.1916D.  16 
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be  deemed  a  guaranty  of  the  performance 
of  the  contract,  and  that  to  charge  him 
notice  of  nonpayment  by  the  principal 
must  be  given  within  a  reasonable  time; 
but  the  guarantor  is  chargeable  without 
notice  if  the  holder  shows  affirmatively 
that  the  guarantor  had  received  no  detri- 
ment from  want  of  notice,  and  in  the 
case,  as  he  showed  no  want  of  detriment 
he  could  not  be  held,  this  being  a  de- 
mand note. 

In  Krachts  v.  Obst  (1878)  14  Bush 
(Ky.)  34,  where  the  indorsers  had  in- 
dorsed before  delivery,  the  court  held 
that  the  statute  of  Kentucky,  as  herein- 
after quoted,  was  applicable,  but  it  does 
not  otherwise  appear  whether  the  note 
was  or  was  not  negotiable.  The  statute 
provided  that  "every  person  who  shall 
sign  his  name  upon  the  back  of  a  promis- 
sory note  shall  be  deemed  and  treated  as 
an  assignor  as  to  the  pai-ty  holding  it, 
unless  in  writing  a  different  purpose  be 
expressed;  or  the  note  can  be  legally 
placed  on  the  footing  of  a  bill  of  ex- 
change." 

In  WilUams  v.  Obst  (1876)  12  Bush. 
(Ky.)  266,  where  it  does  not  appear 
when  the  indorsement  was  made  with 
respect  to  delivery,  the  court  stated: 
"The  fact  that  the  note  might  have  been 
negotiated  at  one  of  the  chartered  banks 
of  this  eottunonwealth  or  at  a  national 
bank  located  in  this  state,  and  thereby 
placed  on  the  footing  of  a  bill  of  ex- 
change, does  not  take  it  out  of  the 
operations  of  the  statute.  The  holder  of 
the  note  did  not  negotiate  it,  and  at  the 
time  of  the  institution  of  this  action  it 
could  not  have  been  placed  on  the  foot- 
ing of  a  bill  of  exchange." 

In  Dotson  v.  Owsley  (1911)  141  Ky. 
452, 132  S.  W.  1037,  A  made  a  promissory 
note  to  B  and  before  its  delivery  to  B, 
C  and  D  indorsed  it.  It  was  held  that 
the  indorsers  were  liable  simply  as  as- 
signors under  the  foregoing  statute,  the 
note  being  executed  before  the  negotiable 
instruments  law  was  in  force.  The  court  | 
said:  "As  the  note  in  question  was  not 
payable  at  any  bank  in  this  common- 
wealth, and  actually  discounted  by  that 
bank  or  some  other  bank  in  this  com- 
monwealth, it  was  not  placed  upon  the 
footing  of  a  bill  of  exchange;  therefore 
under  the  express  terms  of  the  section  of 
the  statute  referred  to,  Dotson  and  Stan- 
ley were  liable  merely  as  assignors." 

The  statutes  of  Connecticut  of  1884 
were  before  the  court  in  the  case  of  a 
negotiable  note  in  Spencer  t.  Allerton 
(1891)  60  Oonn.  410,  13  L.R.A.  806,  22 
Atl.  778,  where  the  court  said:    "In  the 

£ear  1884  the  l^islature  passed  the  fol- 
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lowing  act:    'The  blank  indorsement  o£ 
a  negotiable  or  a  non-negotiable  note,  by 
a  person  who  is  neither  its  maker  nor  its 
payee,  before  or  after  the  indorsement 
of  such  note  by  the  payee,  shall  import 
the  contract  of  an  ordinary  indorsement 
of  negotiable  paper  as  between  such  in- 
dorser  and  the  payee  or  subsequent  hold- 
ers of  such  paper.'    Gen.  Stat.  §  1860. 
Before  the  passage  of  this  act,    .     .     . 
the  blank  indorsement   of  either  a  ne- 
gotiable or  a  non-negotiable  note  by  a 
stranger  to  the  note  implied,  prima  facie, 
a  contract  on  the  part  of  the  indorser 
that  the  note  was  due  and  payable  ac- 
cording  to   its   tenor;    that   the   maker 
should  be  of  ability  to  pay  it  when  it 
came  to  maturity;  and  that  it  was  col- 
lectable  by   the   use  of   due   diligence. 
.    .    .    The   statute   was   doubtless    in- 
tended to  deliver  our  law  from  its  anom- 
alous position,  and  bring  it  into   har- 
mony with  the  law  merchant  as  it   is 
interpreted  in  the  g^eat  commercial  cen- 
ters of  our  country  with  which  we  are 
connected   in   business   transactions   in- 
volving the  daily  exchange  of  notes,  bills, 
and  all  manner  of  negotiable  securities. 
.     .     .     Under  it,  it  is  at  once  apparent 
that   the   blank   indorsement  -  of   a   ne- 
gotiable or  non-negotiable  note  by  a  per- 
son who  is  neither  its  maker  nor  payee, 
whether  before  or  after  its  indorsement 
by  the  payee,  no  longer  imports  a  con- 
tract that  the  indorser  will  pay  the  note 
if,  on  the  use  of  due  diligence,  it  is  not 
collected  of  the  maker.    It  is  no  longer 
a  contract  of  guaranty.    But  it  imports, 
as  between  such  indorser  and  the  payee, 
or  subsequent  holders  thereof,  a  contract 
of  an  ordinary  indorsement  of  negotiable 
paper,  which  is,  by  the  law  merchant,  a 
contract  for  payment  conditioned  on  due 
presentment  to  the  maker  for  payment 
and  due  notice  of  dishonor." 

In  Smith  v.  Myers  (1904)  207  DI  126, 
69  N.  E.  858,  the  court  held  that  the 
Connecticut  statute  as  to  the  blank  in- 
dorsement of  a  negotiable  or  non-negoti- 
able note  by  a  person  not  its  maker  or 
its  payee  did  not  apply  to  an  instrument 
which  was  not  a  promissory  note  and 
which  was  delivered  in  Connecticut. 

In  this  connection  it  may  be  noted  that 
in  Cook  V.  Googins  (1879)  126  Mass.  410, 
which  related  to  a  negotiable  note,  it  was 
held  that  notes  made  before  it  were  not 
subject  to  the  Massachusetts  statute  of 
1874,  chap.  404,  providing  that  "all  per- 
sons becoming  parties  to  promissory 
notes  payable  on  time,  by  a  signature  in 
blank  on  the  back  thereof,  shall  be  en- 
titled to  notice  of  the  nonpayment  there- 
of, the  same  as  indorsers." 
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c.  Ifo  contract  implied. 

Some  of  the  cases  hold  that  the  in- 
dorsement imports  no  contract. 

No  contract  is  implied  by  the  irr^fular 
indorsement  of  a  non-negotiable  note 
without  explanation.  Lang  v.  Fegenbush 
(1856)  2  Phila.  (Pa.)  20,  infra,  IV.   . 

In  Jackson  v.  Slipper  (1869)  19  L.  T. 
N.  S.  (Eng.)  640,  it  was  claimed  that  a 
declaration  on  a  non-n^^tiable  note  of 
which  the  plaintiff  was  the  payee  and  the 
defendant  an  indorser  was  one  by  payee 
against  maker,  there  being  no  evidence 
except  that  of  the  defendant's  signature. 
It  was  held  that  a  nonsuit  was  right  as, 
the  paper  not  being  negotiable,  defendant 
could  not  be  chai-ged  as  "indorsee,"  and 
in  the  absence  of  proof  he  was  not  to  be 
held  as  maker. 

In  Absecom  Bldg.  &  L.  Soo.  v.  Leeds 
(1888)  60  N.  J.  L.  399,  5  L.R.A.  353,  18 
Atl.  82,  it  was  held  that  where  a  non- 
negotiable  note  was  indorsed  by  third 
parties  before  delivery  to  the  payee,  an 
action  would  not  lie  against  such  in- 
dorsers  simply  upon  the  production  of 
the  note,  on  the  ground  that  it  had  al- 
ready been  held  in  New  Jersey  in  the 
case  of  negotiable  notes  that  it  must  be 
shown  by  other  testimony  what  the  pur- 
pose of  the  indorsement  was,  and  the 
court  did  not  consider  that  there  should 
be  any  distinction  made  between  the  two 
classes  of  notes.  In  the  absence  of  evi- 
dence the  action  must  fail.  Four  judges 
dissented. 

In  Smith  v.  Myers  (1904)  107  HI.  App. 
410,  where  two  third  parties  had  indorsed 
a  non-negotiable  instrument  (apparent- 
ly before  delivery),  one  of  them  sued 
the  other  and  a  verdict  was  directed  for 
defendant.  On  appeal  it  was  held  that, 
as  the  instrument  was  not  a  promissory 
note,  no  contract  was  implied  from  the 
signing  by  the  defendant  of  his  name 
uixtn  the  back  of  the  paper.  The  court 
said :  "No  consideration  for  the  indorse- 
ment of  this  paper  by  appellee  was 
shown,  nor  did  appellant  prove  or  offer 
to  prove  any  state  of  facts  from  which 
would  arise  an  undertaking  by  appellee 
to  indemnify  appellant  in  whole  or  in 
part  for  the  payment  made  by  him  to  the 
holder  of  said  paper.  .  .  .  The  con- 
dition which  appellant  offered  and  was 
not  permitted  to  show  appears  to  have 
been  that  he,  appellant,  refused  to  in- 
dorse the  paper  until  someone  else  had 
indorsed  it.  The  instrument  under  con- 
sideration not  being  a  promissory  note, 
bad  appellant  shown  all  that  he  offered 
to,  he  would  not  have  established  any 
valid  contract  upon  the  part  of  appellee  | 
to  indemnify  bun  for  the  payment  he 
L.R.A.]916D. 


made  upon  the  instrument."  On  appeal, 
in  (1903)  207  IlL  126,  69  N.  E.  858,  the 
court  in  afSrming  the  judgment  said: 
"Upon  a  mere  contract  for  the  payment 
of  money  or  the  performance  of  any 
other  covenant,  where  the  instrument  is 
not  such  as  comes  within  the  definition 
of  a  n^;otiable  instrument,  one  by  mere- 
ly signing  his  name  upon  the  back  there- 
of does  not  become  either  a  guarantor  or 
an  indorser,  within  the  law  merchant. 
There  are  many  instruments  that  may  be 
transferred  by  assignment  of  the  holder 
or  payee,  and  which  are  sometimes  called 
negotiable  instrument^  such  as  bills  of 
lading,  warehouse  receipts,  and  other  as- 
signable contracts,  for  the  performance 
of  the  terms  or  covenants  of  which  one 
may  become  a  guarantor;  but  the  con- 
tract of  guaranty  on  such  instrument 
will  not  arise  by  the  mere  signing  of 
the  name  of  a  person  not  a  party  thereto 
on  the  back  thereof." 

In  Johnston  v.  McDonald  (1894)  41 
S.  0.  81,  10  S.  E.  65,  it  was  held  that 
there  must  be  proof  that  indorsement 
was  before  delivery.  Thus,  where  a  note 
was  made  by  A,  payable  to  B,  and  C  had 
written  his  name  across  the  back  of  it, 
the  payee's  assignee  could  not  recover  of 
C  without  showing  that  C's  indorsement 
was  made  at  or  before  the  delivery  of 
the  note  to  the  payee,  that  b,  that  it 
was  a  part  of  the  original  transaction. 
The  court  said :  "There  can  be  no  doubt 
that  the  authorities  cited  by  the  counsel 
for  appellant  conclusively  show  that  a 
third  person  may,  under  certain  circum- 
stances, make  himself  liable,  as  one  of 
the  original  makers,  on  a  note  signed  by 
one  person,  payable  to  another,  by  sim- 
ply writing  his  name  across  the  back  of 
a  note,  whether  it  be  negotiable  in  form, 
or  unn^otiable,  as  the  note  here  in 
question  is,  inasmuch  as  it  is  not  pay- 
able to  order  or  to  bearer." 

In  this  connection  reference  may  be 
made  to  the  two  following  Canadian 
cases  * 

In  West  V.  Sown  (1847)  3  U.  0.  Q.  B. 
290,  the  plaintiff  declared  in  assumpsit 
on  a  note  as  made  by  a  third  party  pay- 
able to  the  plaintiff,  and  that  the  defend- 
ant indorsed  the  same  to  the  plaintiff. 
It  was  demurred  that  the  plaintiff  did 
not  show  in  his  declaration  any  right  of 
action  against  the  defendant,  the  note 
being  payable  to  plaintiff,  and  not  to  his 
order,  and  consequently  not  a  negotiable 
instrument.  The  chief  justice  said  that  it 
was  impossible  to  hold  that  any  right  of 
action  was  stated  in  the  declaration,  un- 
less they  could  hold  that  anyone,  by 
indorsing  a  note  not  negotiable  made  pay- 
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able  to  another,  renders  himself  liable 
to  that  other,  and  may  be  saed  as  in- 
dorser.  He  also  said  that  the  action  was 
not  against  the  defendant  as  a  new  maker 
of  the  note,  independently  of  any  rights 
to  be  derived  through  the  payee,  bat  an 
action  by  the  payee  against  the  defend- 
ant as  indorser  npon  a  note  not  negoti- 
able, yet  treating  the  defendant  as  in- 
dorser. Macaulay,  J.,  seems  to  intimate 
in  his  opinion  that  the  defendant  would 
not  have  been  liable  as  maker.  (In  Mc- 
Murray  v.  Talbot  (U.  0.)  infra,  it  is 
stated  that  the  note  in  the  West  Case 
"was  apparently  a  negotiable  promissory 
note,"  the  court  in  the  McMurray  Case 
apparently  having  not  looked  carefully 
at  the  report  of  the  West  Case.) 

In  McMurray  v.  Talbot  (1856)  5  V.  0. 
C.  P.  157,  where  B  sued  0  on  a  promis- 
sory non-negotiable  note  made  by  A  to 
B  and  indorsed  by  C,  it  is  stated  that 
the  fact  was  that  the  note  was  at  the 
same  time  indorsed  in  blank  by  the  de- 
fendant as  a  surety  for  the  maker,  it 
being  intended  that  he  should  be  bound 
to  the  parties  of  such  note.  The  plain- 
tiff contended  that  he  was  liable  as 
maker  and  a  verdict  was  found  for  plain- 
tiff subject  to  that  point,  and  it  was 
ordered  that  there  must  be  a  nonsuit.  In 
this  case,  Macanlay,  Ch.  J.,  said  that 
"West  V.  Bown  (U.  0.)  supra,  was  appar- 
ently a  negotiable  promissory  note,  in 
which  the  defendant  was  sued  by  the 
payee  as  indorser,  and  on  demurrer  judg- 
ment was  given  for  the  defendant.  In 
this  case  I  said  I  could  not  find  whether 
Thew  V.  Adams  decided  that  a  party 
indorsing  his  name  on  the  back  of  a 
promissory  note,  or  if  so,  not  indorsed 
by  the  payee,  could  be  made  responsible 
to  the  payee  as  a  maker  or  indorser  or 
guarantor."  From  the  earlier  reference 
of  this  judge  in  the  opinion  to  the  un- 
reported case  of  Thew  v.  Adams,  it  seems 
that  there  the  note  was  negotiable,  but 
the  reference  to  it  in  the  West  Case  is 
somewhat  ambiguous. 

III.  What     such     indoraement     Ifefore 
delivery  to  give  credit  imports. 

In  some  jurisdictions  it  has  been  held 
that  an  indorsement  of  non-negotiable 
paper  before  delivery  to  give  credit  or 
security  imports  the  liability  of  an  origi- 
nal promisor.  Wetherwax  v.  Paine 
(1853)  2  Mich.  565;  Rothschild  v.  Grix 
(1875)  31  Mich.  150,  18  Am.  Rep.  171 
(obiter);  Powell  v.  Thomas  (1842)  7 
Mo.  440,  38  Am.  Dec.  465;  Kuntz  v. 
Tempel  (1871)  48  Mo.  71  (obiter) ;  Barr 
v.  Mitchell  (1879)  7  Or.  346;  D.  M.  Os- 
borne &  Co.  V.  Hubbard  (1891)  20  Or. 
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318,  11  L.R.A.  833,  25  Pao.  1021;  Lum- 
berman's Nat.  Bank  v.  Campbell  (1912) 
61  Or.  123,  121  Pac.  427  (not  necessary 
to  decision) ;  Cockrell  v.  Milling  (1847) 
1  Strobh.  L.  (S.  0.)  444;  Sylvester  Bleck- 
ley Co.  V.  Alewine  (1897)  48  S.  0.  308, 
37  L.R.A.  86,  26  8.  E.  609;  Houghton  v. 
Ely  (1870)  26  Wia.  181,  7  Am.  Rep.  52; 
Gorman  v.  Ketchum  (1873)  33  Wis.  427; 
Piers  V.  Hall  (1878)  18  N.  B.  34.  See 
also  Roe  v.  Hallett  (1884)  34  Hun  (N. 
y.)  128,  and  Paine  v.  Noelke  (1877)  54 
How.  Pr.  (N.  Y.)  333, 11  Jones  &  S.  176, 
infra. 

In  Sylvester  Bleckley  Co.  v.  Alewine 
(1897)  48  S.  C.  308,  37  L.R.A.  86,  26  8. 
E.  609,  where  a  non-negotiable  note  was 
made  payable  to  the  order  of  blank,  and 
was  indorsed  by  two  third  parties  before 
delivery,  for  the  purpose  of  credit  for 
the  maker  with  the  person  to  whom  the 
note  was  delivered,  it  was  held  that  his 
assignee  could  recover  of  the  indorsers 
as  joint  makers  with  the  maker  of  the 
note. 

In  Houghton  v.  Ely  (1870)  26  Wis. 
181,  7  Am.  Rep.  52,  the  payee  sued  the 
indorser  of  a  non-negotiable  instrument, 
alleging  that  the  indorsement  was  made 
before  delivery,  and  in  effect  that  the 
purpose  of  the  indorsement  was  to  give 
the  maker  credit  with  the  plaintiff, 
whereby  the  plaintiff  conveyed  to  the 
maker  certain  property,  it  being  a  con- 
dition of  this  conveyance  or  delivery 
that  the  defendant  should  be  holden  for 
the  price.  The  point  particularly  dis- 
cussed was  the  question  of  the  statute  of 
frauds,  and  it  was  held  that  the  indorser 
was  liable  as  maker. 

Where  A  made  a  non-negotiable  note 
to  the  plaintiff,  and  B  indorsed  it  before 
delivery,  and  the  complaint  averred  that 
the  defendant  in  question  indorsed  the 
note  at  the  time  it  was  made  and  the 
plaintiff  paid  the  consideration  for  the 
note  on  the  credit  of  such  indorsement, 
and  that  he  so  indorsed  it  for  the  purpose 
of  procuring  for  the  maker  a  credit  with 
the  plaintiff  was  sufficient  to  hold  such 
indorser  as  an  original  promisor.  Gor- 
man V.  Ketchum  (1878)  33  Wis.  427.  The 
court  stated  that,  the  note  not  being 
negotiable,  the  indorser  "cannot  be  held 
liable  on  the  note  as  an  indorser,  but 
only  (if  at  all)  as  an  original  promisor." 

In  Kidd  V.  Beckley  (1908)  64  W.  Va, 
80,  60  S.  E.  1089,  where  A  made  a  non- 
negotiable  note  to  the  order  of  the  plain- 
tiff, which  was  indorsed  by  the  defendant, 
and  the  plaintiff  sued  the  maker  and  the 
indorser  as  joint  makers,  it  was  held  that 
it  was  not  necessary  for  the  complaint  to 
set  up  the  fact  of  indorsements  before 
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delivery,  as  that  was  an  evidential  fact 
which  might  be  proven  under  a  declara- 
tion charging  such  indorser  as  maker. 
It  was  also  held  in  the  same  case  that  an 
agreement  between  the  indorser  and  the 
maker,  that  the  note  should  not  be  de- 
livered until  other  indorsers  had  been 
secured,  was  of  no  avail  against  the 
payee  imless  he  was  shown  to  have  known 
of  it  at  the  time.  The  case,  however,  was 
reversed  on  other  grounds. 

It  does  not  seem  clear  that  there  is 
any  direct  authority  on  the  question  in 
Massachusetts  prior  to  the  statute  of 
1874  (see  Cook  v.  Googins  (1879)  126 
Mass.  410,  supra,  IL  b),  unless  it  be 
Cherry  v.  Sprague  (Mass.)  infra. 

In  Moies  v.  Bird  (1814)  11  Mass.  436, 
6  Am.  Dec.  179,  however,  while  the  note 
appears  to  be  negotiable,  the  defendant 
is  represented  as  having  stated  to  a  wit- 
ness that  it  was  not  a  negotiable  note, 
and  it  was  stated  by  eoun^l  in  the  case 
of  Sumner  v.  Gay  (1826)  4  Pick.  (Mass.) 
311,  that  the  note  in  Moiee  v.  Bird  "was 
erroneously  described  in  the  report  as 
being  payable  to  order." 

In  Moies  v.  Bird  (Mass.)  supra,  the 
plaintiff  brought  an  action  on  a  note 
made  to  him  or  his  order  signed  by  B., 
the  defendant's  name  being  signed  in 
blank  upon  the  back  of  said  note.  It 
was  admitted  that  the  defendant's  name 
was  not  signed  on  the  note  until  after 
its  delivery,  but  it  was  claimed  to  have 
been  done  under  an  ag:reement  or  in  fur- 
therance of  an  arrangement  that  had 
been  made  before  the  delivery,  as  to 
which  the  court  said:  "If  it  was  a  fact 
that  his  signature  was  in  consequence  of 
the  purchase  made  by  his  brother,  upon 
representations  made  that  he  would  sign 
the  note,  although  his  signing  was  not 
nntil  after  the  delivery  of  the  deed,  his 
act  ought  to  be  referred  to  the  date  of 
the  transactions,  and  he  must  be  pre- 
sumed, when  he  signed  in  blank,  to  have 
assented  to  such  a  reference;  so  that  he 
would  be  considered,  in  law,  as  well  as 
justice,  as  having  placed  his  name  on 
the  note  at  the  time  it  bears  date,  if  that 
be  necessary  to  give  effect  to  his  engage- 
ment;" and  it  was  held  that  the  effect 
of  the  indorsement  was  to  make  the  de- 
fendant absolutely  liable  to  pay  the  note. 
In  Re  Wrentham  Mfg.  Co.  (1872)  2 
Low.  Dec.  119,  Fed.  Cas.  No.  18,063, 
where  it  was  not  essential  to  the  result, 
the  court,  referring  to  the  indorsement 
by  a  third  party  of  a  non-negotiable  re- 
ceipt, said:  "The  doctrine  is  firmly  es- 
tablished in  Massachusetts,  that  an  in- 
dorsement of  this  sort,  made  by  one^whoj 
is  not  the  payee  of  a  note,  and  made 
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before  the  note  is  n^otiated,  binds  the 
indorser  as  an  original  promisor.  The 
cases  are  reviewed  in  Union  Bank  v. 
WilUs  (1844)  8  Met  (Mass.)  504,  41  Am. 
Dec.  541.  .  .  .  Most  of  the  cases  are 
of  negotiable  notes ;  but  I  do  not  see  why 
the  rule  is  not  equally  applicable  to  notes 
which  are  not  negotiable,  because  it  is  on 
the  very  ground  that  the  signature  on 
the  back  of  a  note,  by  one  who  is  not 
payee  or  indorsee,  is  not  a  strict  indorse- 
ment; that  they  give  it  effect  as  a 
promise."  But  it  was  held  in  the  ease 
that  the  payee  had  no  right  to  assume 
that  the  agent  of  a  corporation  had  au- 
thority thus  by  indorsement  to  pledge  the 
credit  of  the  corporation  for  a  matter  of 
this  kind.  .    i 

In  Cherry  y.  Sprague  (1904)  187  Mass. 
113,  67  L.R.A.  33,  105  Am.  St.  Eep.  381, 
72  N.  E.  456,  the  court  expressly  declined 
to  pass  upon  the  question  whether  the 
note  was  negotiable  or  not ;  it  was  made 
to  the  order  of  C,  and  indorsed  by  A, 
B,  and  C,  A  being  the  defendant,  and  it 
was  held  that  "by  the  law  of  this  state, 
aside  from  statutory  enactments,  a  third 
person  placing  his  name  on  the  back  of 
a  promissory  note  before  delivery  to  the 
payee  is  an  original  promisor  or  maker, 
not  entitled  to  have  demand  or  notice  of 
nonpayment,  and  that  as  to  him  no  con- 
sideration', need  be  proved."  It  would 
appear  from  this  decision  that  the  court 
makes  no  distinction  between  negotiable 
and  non-negotiable  instruments. 

In  New  York  it  is  usual  to  say  that  the 
indorser  under  such  circumstances  may 
be  held  liable  as  "maker  or  guarantor," 
but  it  is  not  entirely  clear  just  what  the 
courts  have  here  intended  by  "guar- 
antor," and  it  would  seem  doubtful,  from 
the  leading  case  of  Richards  v.  Warring 
(1864)  4  Abb.  App.  Deo.  (N.  Y.)  47,  1 
Keyes,  676,  infra,  IV.,  whether  the  court 
means  anything  more  by  "maker  or  guar- 
antor" than  "maker"  or  an  original  prom- 
isor, i 

In  Oriswold  v.  Slocum  (1851)  10  Barb. 
(N.  Y.)  402,  the  defendant  indorsed  be- 
fore delivery  a  non-negotiable  note  to  the 
plaintiffs,  who  alleged  a  demand  and  re- 
fusal of  payment  and  notice  to  the  de- 
fendant, who  was  held  liable  as  maker 
or  grantor.  The  court  said :  "It  is  now 
held  that  when  the  paper  is  negotiable, 
the  party  indorsing  it  as  security  before 
delivery  to  the  payee  can  be  held  liable 
only  as  indorser,  and  is  entitled  to  notice 
of  protest,  after  demand  made  of  the 
maker.  The  reason  why  this  is  not  the 
law  in  regard  to  paper  not  negotiable  is 
to  prevent  an  entire  failure  of  justice. 
Ut  res  magis  valeat  quam  pereat.    Not 
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being  liable  as  isdorser,  if  he  cannot  be 
held  responsible  as  maker  or  guarantor, 
the  party  escapes  all  accountability  on 
his  contract.  The  distinction  in  this  re- 
spect between  paper  negotiable  and  not 
negotiable  has  been  plainly  recognized, 
and  is  now  well  established.  All  the  con- 
flict of  authority  has  been  in  regard  to 
negotiable  paper.  There  has  been  none 
in  regatd  to  paper  not  negotiable." 

In  McMullen  v.  Rafferty  (1882)  89  N. 
Y.  456,  the  plaintiff  sued  the  defendant 
on  a  demand  note  made  by  a  third  party 
to  the  plaintiff  without  negotiable  words, 
and  indorsed  by  the  defendant,  the  action 
being  commenced  more  than  six  years 
after  the  date  of  it,  and  it  was  held 
that  it  was  barred  by  the  statute  of  limi- 
tations; that  as  the  note  was  a  non-ne- 
gotiable note,  the  defendant  did  not  in  a 
commercial  sense  become  an  indorser  of 
it  with  the  rights  and  liabilities  of  a 
simple  indorser,  but  he  could  be  held  as 
maker  of  the  note  or  guarantor  of  its 
payment,  and  that  in  the  case  of  a  note 
payable  on  demand  the  statute  of  limita- 
tions begins  to  run  in  favor  of  the  maker 
from  its  date,  and  as  the  defendant  could 
at  all  times  be  treated  as  the  maker  of 
the  note,  the  cause  of  action  must  be 
deemed  to  have  accrued  against  him  at 
the  date  of  the  note,  and  that  this  was 
so  although  the  plaintiff  had  the  option 
also  to  treat  him  as  a  guarantor,  as  the 
same  result  would  follow  in  that  case. 

But  in  Cawley  v.  Costello  (1878)  15 
Hun  (N.  T.)  303,  where  the  plaintiff 
sued  the  maker  of  a  non-negotiable  note 
to  the  plaintiff,  and  also  the  indorser  of 
such  note,  alleging  demand  and  notice, 
it  was  held  that  the  complaint  was  de- 
murrable; that  the  writing  by  the  de- 
fendant of  his  name  on  the  back  of  the 
note  was  not  an  indorsement,  the  note 
being  non-negotiable,  and  that  such  de- 
fendant could  be  held  liable  only  as 
maker  or  guarantor;  that  to  hold  him  as 
such  it  must  be  averred  that  he  wrote  his 
name  on  the  back  of  the  note  with  in- 
tent to  become  liable  thereon  in  such 
character.  This  case  is  criticized  in  New 
York  Security  &  T.  Co.  v.  Storm  (1894) 
81  Hun  33,  30  N.  Y.  Supp.  605,— infra, 
IV.,  where  the  court  states  that  it  was 
probably  not  intended  in  the  Cawley  Case 
to  assert  in  effect  that  the  so-called  in- 
dorser understood  the  legal  relation 
which  he  wanted  to  assume  toward  the 
other  parties  to  the  note,  and  therefore 
signed  it  with  intent  to  become  liable 
thereon  as  comaker  or  surety  to  the 
maker,  as  the  case  might  be,  for  if  such 
a  meaning  was  intended  it  was  error. 

It  has  also  been  held  in  New  York 
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that  such  indorsement  imports  the  lia- 
bility of  a  maker.  Paine  v.  Noelke 
(1877)  54  How.  Pr.  (N.  Y.)  273, 11  Jones 
&  S.  176. 

In  Roe  V.  Hallett  (1884)  34  Hun  (N. 
Y.)  128,  where  a  third  party  indorsed  a 
non-negotiable  promissory  note  before 
delivery,  it  was  held  that  the  complaint 
properly  charged  him  as  the  maker. 

Probably  in  Brown  v.  Cook,  ante,  220, 
the  court  uses  the  expression  "maker  or 
guarantor"  in  the  same  general  way  as  it 
is  used  in  the  New  York  cases. 

In  California  this  import  is  that  of 
guaranty  as  defined  in  the  statute.  Thus, 
where  a  third  party  before  delivery  wrote 
his  name  on  the  back  of  a  non-negotiable 
note  to  give  it  security,  he  was  held  to  be 
liable  as  a  guarantor.  First  Nat.  Bank 
v.  Babcock  (1892)  94  Oal.  96,  29  Am. 
St.  Rep.  94,  29  Pac.  415,  where  the  court 
said :  "What  is  now  the  liability,  in  this 
state,  of  a  guarantor  f  As  we  have  seen, 
a  guaranty  is  a  promise  to  answer  for  the 
debt  of  another  person,  and  it  may  be 
enforced,  upon  default  of  the  principal, 
without  any  previous  demand  or  notice. 
It  is  an  absolute  undertaking  to  pay  the 
whole  debt  if  the  principal  does  not, 
and  no  mere  delay  of  the  creditor  to  pro- 
ceed against  the  principal,  or  to  enforce 
any  other  remedy,  can  be  availed  of  as  a 
defense.  And  such  a  liaJ}ility  is  assumed 
prima  facie,  when,  as  in  this  case,  the 
guarantor  writes  his  name  on  the  back 
of  a  non-negotiable  oote  to  give  it  cred- 
it." 

In  Connecticut,  prior  to  the  statute  of 
1884  (see  II.  b,  supra),  a  peculiar  doc- 
trine prevailed. 

In  Bradly  v.  Phelps  (1796)  2  Root 
(Oonn.)  326,  where  a  third  party  in- 
dorsed on  the  refusal  of  the  payee  to 
lend  without  an  indorser,  it  was  held  that 
this  was  an  engagement  that  the  payee 
should  be  able  to  obtain  the  money  from 
the  maker  on  maturity,  and  not  one  that 
the  note  should  be  paid  at  all  events. 

In  Huntington  v.  Harvey  (1821)  4 
Conn.  124,  an  action  by  the  payee  of  a 
non-negotiable  note  against  a  third  party 
who  had  indorsed  the  same  in  blank  be- 
fore delivery,  the  jury  were  instructed 
that  the  defendant's  undertaking  was  col- 
lateral, and  not  direct.  In  declining  to 
set  aside  the  verdict  for  misdirection  the 
court  said:  "By  uniform  and  long-con- 
tinued usage  in  this  state,  as  well  as  by 
repeated  determinations,  a  blank  indorse- 
ment on  a  note  not  negotiable  contains  a 
warranty  that  the  note  is  due;  that  the 
maker  ditHl  be  of  ability  to  pay  it  when 
it  reaches  maturity;  and  that  it  shall  be 
collectable  by  the  use  of  due  diligence. 
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Bradly  v.  Phelps  (Oonn.)  supra;  Swift, 
Ev.  342;  Williams  v.  Granger  (l&O)  4 
Day  (Conn.)  444.  The  holder  may  not 
■write  over  the  indorser's  name  a  direct 
and  absolute  promise,  nor  insert  any 
special  contract  repugnant  to  the  nature 
of  a  blank  indorsement  as  it  has  always 
been  understood;  for  it  is  not  to  be  pre- 
sumed that  the  assignor,  by  an  indorse- 
ment in  blank,  intended  anything  more 
than  a  power  of  attorney  with  warranty, 
accompanied  by  a  transfer  of  the  money 
when  collected.  .  .  .  The  diligence 
before  mentioned  requires  that  the  con- 
tents of  the  note  shall  be  demanded  of 
the  maker  so  soon  as  it  falls  due,  and 
if  it  be  not  paid,  that  it  shall  immediate- 
ly be  put  in  suit  against  him  by  attach- 
ment. On  failure  of  this,  the  indorser 
is  released  from  his  responsibility." 
It  should  be  noted  that  it  is  stated  in 
Palmer  v.  Grant  (1822)  4  Conn.  389, 
that  in  Huntington  v.  Harvey  (Oonn.) 
supra,  the  indorser  placed  his  name  in 
blank  On  the  note  long  after  it  was  made, 
which  is  certainly  contrary  to  the  state- 
ment of  the  court  in  the  Huntington 
Case,  for  the  "court  there  says:  "Au- 
gustus Bushnell  made  his  promissory  note 
to  the  plaintiff,  the  same  not  being  nego- 
tiable, and  procured  the  defendant  to 
indorse  it  in  blank.  In  this  condition  it 
was  delivered  to  the  plaintifiE." 

In  Perkins  v.  Catlin  (1836)  11  Oonn. 
213,  29  Am.  Dee.  282,  the  note  was  a 
negotiable  note,  and  it  does  not  very 
clearly  appear,  but  perhaps  it  is  in- 
tended to  appear,  that  the  indorsement 
was  made  before  the  delivery.  In  that 
case  the  court  observed:  "By  the  com- 
mon law  of  Connecticut,  a  blank  indorse- 
ment of  a  note  not  negotiable  prima 
facie  implies  a  contract  on  the  part  of 
the  indorser  that  the  note  is  due  and 
payable  according  to  its  tenor;  that  the 
maker  shall  be  of  ability  to  pay  it  when 
it  comes  to  maturity,  and  that  it  is  col- 
lectable by  the  use  of  due  diligence. 
.  .  .  Does  our  law  regard  such  an 
indorsement  as  subject  to  the  same  legal 
construction,  and  as  imposing  upon  the 
payee  the  same  legal  diligence,  as  if  the 
note  wpre  not  negotiablef  We  think  it 
does  so  regard  it;  and  that  in  Con- 
necticut the  indorsement  in  blank  of  a 
negotiable  note,  by  a  third  person,  for 
the  better  security  of  the  payee,  prima 
facie  imports  the  same  contract  as  the 
blank  indorsement  of  a  note  not  nego- 
tiable. Until  the  year  1811,  promissory 
notes  were  not  negotiable  in  this  state 
according  to  the  custom  of  merchants." 

In  Castle  v.  Candee  (1844)  iq  Conn. 
223,  where  the  case  is  not  free  from  ob- 
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scurity,  it  seema  to  be  reasonably  clear 
that  the  indorsement  of  the  third  party 
was  made  before  delivery,  it  being  a 
blank  indorsement,  and  was  of  a  non-ne- 
gotiable note  due  on  demand.  The  court 
said:  "The  fifth  count  in  this  declar- 
ation alleges  the  contract  to  be  that  the 
defendant,  by  his  indorsement  on  the 
back  of  said  note,  undertook  and  faith- 
fully promised  the  plaintiff  that  the  note 
should  be  good  and  collectable  by  the  use 
of  due  diligence  for  a  reasonable  time. 
If  this  note  had  been  made  payable  at 
some  future  day,  as  in  the  common  cases, 
there  could  be  no  doubt  but  it  would, 
with  the  indorsement,  have  been  admis- 
sible in  evidence  to  prove  that  promise, 
under  this  count.  But,  as  we  have  said, 
the  law  implies  the  same  contract  in  the 
case  of  a  note  payable  on  demand,  and 
therefore  it  follows  that  this  note  and 
indorsement  were  admissible  under  this 
count." 

There  are  two  cases  in  Texas  which  ap- 
parently hold  that  the  import  is  one  of 
suretyship,  but  while  the  notes  appear  to 
be  non-negotiable,  the  decisions  do  not 
point  out  whether  they  were  so  consid- 
ered by  the  court. 

In  Cook  V.  Southwick  (1853)  9  Tex. 
615,  60  Am.  Dec.  181,  on  a  note  by  A  to 
B,  indorsed  by  C,  A  and  C  were  sued  by 
the  assignee  of  B,  and  it  was  held  that, 
as  it  appeared  from  the  note  and  the  evi- 
dence that  the  consideration  passed  to 
the  maker  of  the  note,  the  indorser  was 
liable  as  a  surety.  The  court  does  not 
comment  on  the  fact  that  the  note  is  not 
to  order,  but  simply  to  the  person  of  the 
payee. 

In  Carr  v.  Rowland  (1855)  14  Tex. 
275,  A  made  a  note  to  B  and  C,  which 
was  indorsed  by  B  and  D,  and  E  brought 
an  action  upon  it  alleging  that  C  had 
transferred  to  him  all  his  interest  in 
said  note  for  a  valuable  consideration 
by  delivery  without  indorsement,  and  it 
was  held  that  D  was  a  surety.  The  note 
had  iio  negotiable  words  in  it. 

IV.  lAability  according  to  intentton. 

It  is  the  general  rule  that  the  inten- 
tion may  be  shown  and  the  liability  be 
fixed  accordingly.  Saussy  v.  Weeks 
(1905)  122  Ga.  70,  49  S.  E.  809;  Fear  v. 
Dunlap  (1848)  1  O.  Greene  (Iowa)  331 
(obiter) ;  Third  Nat.  Bank  v.  Lange 
(1878)  51  Md.  138,  34  Am.  Rep.  304; 
Lewis  v.  Harvey  (1853)  18  Mo.  74,  59 
Am.  Dec.  286;  Richards  v.  Warring 
(1864)  4  Abb.  App.  Dec.  (N.  T.)  47,  1 
Keyes,  576;  New  York  Security  &  T.  Co. 
V.  Storm  (1894)  81  Hun,  33,  30  H.  Y. 
Supp.  605;  Lang  v.  Fegenbush    (1865) 
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2  Phila,  (Pa.)  20,  aflftrmed  in  (1857)  28 
Pa.  193;  Comparree  v.  Broekway  (1850) 
11  Humph.  (Tenn.)  355  (obiter) ;  Orrick 
V,  Colston  (1850)  7  Gratt.  (Va.)  189; 
Keames  v.  Montgomery  (1870)  4  W.  Va. 
29;  Long  v.  Campbell  (1893)  37  W.  Va. 
665, 17  S.  E.  197;  Young  v.  Sehon  (1903) 
53  W.  Va.  127,  62  L.R.A.  499,  97  Am.  St. 
Eep.  970,  44  S.  E.  136  (obiter). 

Compare  Connecticut  Cases,  supra,  III. 

In  Sausay  v.  Weeks  (1905)  122  Ga. 
70,  49  S.  E.  809,  the  court  said :  "Where 
one  who  is  neither  maker  nor  payee  of 
a  non-negotiable  promissory  note  writes 
his  name  on  the  back  of  the  note,  either 
before  or  after  delivery  to  the  payee,  he 
becomes  liable  as  indorser,  guarantor, 
maker,  or  surety,  according  to  the  inten- 
tion and  agreement  of  the  parties  at  the 
time  he  signs  the  paper.  See  7  Cyc.  673, 
674.  The  decisions  are  by  no  means  uni- 
form, and  some  draw  a  distinction  be- 
tween cases  where  the  signature  is  placed 
on  the  note  before  and  after  delivery, 
but  we  think  the  rule  above  stated  the 
correct  one." 

Where  the  payee  of  a  non-negotiable 
note  sued  together  the  maker  as  maker, 
and  a  third  party  who  had  indorsed  it 
"aa  indorser,"  and  the  indorser  de- 
murred, claiming  that  he  was  a  guaran- 
tor and  as  such  not  suable  in  the  same 
action  with  the  maker  in  the  county  of 
the  letter's  residence,  he  residing  else- 
where, the  court  overruled  the  demurrer, 
stating  that  the  indorser  might  plead 
and  prove  his  true  relation  if  it  was  not 
that  of  indorser.  Saussy  v.  Weeks 
(Ga.)  supra,  where  it  did  not  appear 
whether  the  indorsement  was  before  or 
after  delivery. 

In  Third  Nat.  Bank  v.  Lange  (1878) 
51  Md.  138,  34  Am.  Hep.  304,  where  be- 
fore delivery  a  non-negotiable  promis- 
sory note  was  indorsed  by  a  third  party 
as  security  for  the  drawers  of  the  note, 
and  the  payee  of  the  note,  who  was 
named  therein  as  trustee,  afterward  in- 
dorsed his  name  above  the  other  and 
then  sold  the  paper  in  breach  of  his 
tmst,  it  was  held  that  the  obligation  of 
the  third  party  was  that  of  an  original 
maker,  and  that,  having  placed  his  name 
upon  the  note  a^  security,  he  could  not  be 
held  to  a  contract  of  guaranty  of  the 
right  of  the  indorser  to  assign,  into 
which  he  had  not  entered,  and  that  he 
was  entitled  to  show  the  facts  as  to  the 
tinifi  when  the  indorsement  was  made. 

In  Lewis  v.  Harvey  (1853)  18  Mo.  74, 
69  Am.  Dec.  286,  the  promissory  notes 
in.  question  wanted  the  words  "nego- 
tiable and  payable,"  which  under  the 
Missouri  statute  were  necessary  to  make 
L.R.A.1916D. 


them  negotiable  with  a  like  effect  as  in- 
land bills  of  exchange,  and  they  had  been 
indorsed  by  the  defendants  before  de- 
livery to  the  payee.  The  defendants 
answered  that  they  had  supposed  that 
the  plaintiffs  would  indorse  them  so  that 
the  defendants  would  be  subsequent  in- 
dorsers,  but  this  answer  was  stricken 
out,  and  judgment  rendered  for  the  plain- 
tiffs. On  appeal  the  court,  in  reversing 
the  judgment,  said:  "In  this  country 
there  has  a  been  a  very  great  diversity 
of  opinion  in  relation  to  the  contract 
which  the  law  implies  from  the  fact  that 
an  individual  writes  his  name  on  the 
back  of  a  n^^ttiable  note  which  is  al- 
ready complete  in  having  a  maker  and 
payee.  But  there  does  not  appear  to  be 
the  same  difference  in  relation  to  notes 
which  are  not  negotiable.  The  decisions 
in  most  of  the  states  in  which  the  liabili- 
ty of  such  party  to  a  note  not  negotiable 
has  been  considered  appear  to  agree 
that  he  is  liable  as  an  original  promisor, 
and  in  this  state  the  question  was  de- 
cided in  Powell  v.  Thomas  (1842)  7  Me. 
440,  38  Am.  Dec.  465,  and  such  was  held 
to  be  the  meaning  and  effect  of  his  con- 
tract." 

In  Richards  v.  Warring  (1864)  4  Abb. 
App.  Dec.  (N.  Y.)  47,  1  Keyes,  576,  a 
note  was  made  by  A  and  B  to  C  having 
no  negotiable  words,  and  indorsed  by  D, 
and  C'b  executor  recovered  upon  it 
against  D,  without  showing  any  notice 
of  demand  or  of  protest,  and  this  judg- 
ment was  aflSrmed.  It  was  shown  that 
the  indorsement  was  made  before  de- 
livery. The  court  stated  that  the  de- 
fendant signed  the  note  before  it  was 
negotiated,  at  the  request  and  for  the 
benefit  of  the  makers,  to  enable  them  to 
raise  money  on  it;  "he  signed  it  as  the 
referee  has  found,  'with  the  intent  to  be- 
come  liable    to   pay   the   same   to   the 


payee.' 


The  court  said:    "If  the  note 


had  been  n^otiable,  it  is  clearly  settled 
that  he  could  not  have  been  held  without 
a  regular  demand  and  protest  of  the  note, 
and  this  upon  the  principle  that  as  the 
paper  admitted  of  the  contract  of  in- 
dorsement, and  the  name  was  writ^n  in 
the  place  and  in  the  manner  in  whieh  the 
names  of  indorsers  usually  appear,  he 
must  be  presumed  to  have  intended  to 
adopt  that  character,  and  no  other.  But 
in  the  present  case  the  defendant  is  not 
indorser  in  the  commercial  sense,  and  the 
paper  does  not  on  its  face  import  the 
contract  of  indorsement.  We  cannot 
therefore  presume  an  intention  to  assume 
only  the  restricted  liability  of  an  indor- 
ser. The  defendant  must  therefore 
be    held    in    some    other   character,    or 
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most  be  absolutely  discharged  as  not 
having  contracted  any  effectual  legal 
liability  whatever.  .  .  .  He  is,  in  ef' 
feet,  the  maker  of  the  note,  an  original 
party  to  the  instrument,  whose  name, 
equally  with  that  of  the  other  makers, 
was  intended  to  give  currency  and 
credit  to  it  in  the  hands  of  the  payee, 
and  on  the  faith  of  whose  signature, 
either  as  principal  or  as  surety  for  the 
other  makers,  the  paper  was  discounted. 
The  signature  on  the  back  of  the  instru- 
ment is  not  inconsistent  with  his  lia- 
bility as  a  maker,  if  he,  in  fact,  intended 
to  assume  that  character.  Perhaps  also 
he  may  be  held  as  guarantor.  A  con- 
tract of  that  description  does  not  ap- 
pear to  me  irreconcilable  with  the  lia- 
bility he  intended  to  assume;  and  if  he 
meant  to  be  liable  in  that  character,  a 
contract  of  that  description  might  be 
written  over  his  name,  and  I  think  a  con- 
sideration 'for  value  received'  therein 
stated,  inasmuch  as  the  facts  deveIop>ed 
on  the  trial  to  show  a  sufBcient  consid- 
eration to  bind  him.  It  is  enough,  how- 
ever, in  my  opinion,  to  declare  that  he  is 
liable,  on  the  facts  proved,  to  pay  the 
note,  and  it  is  not  important  whether  he 
be  called  by  one  name  or  another."  The 
court  cited  as  in  point  Griswold  v.  Slo- 
cum  (1851)  10  Barb.  (N.  Y.)  402,  supra, 
IIL 

In  New  York  Security  k  T.  Co.  v. 
Storm  (1894)  81  Hun,  33,  30  N.  Y,  Supp. 
605,  a  complaint  was  held  sufficient  which 
set  up  a  non-negotiable  (sealed)  prom- 
issory note  to  the  plaintiff,  and  which  al- 
leged that  prior  to  the  delivery  of  the 
note,  the  defendant  Storm  and  ten  other 
individuals,  "for  valuable  consideration, 
and  for  the  purpose  of  inducing  plain- 
tiff to  make  said  advance  and  accept  said 
note,  placed  their  names  upon  and  de- 
livered to  plaintiff  said  note  so  in- 
dorsed in  order  to  secure  payment  there- 
of to  the  plaintiff,  and  for  the  purpose 
of  becoming  liable  to  the  plaintiff  for 
such  payment;  and  said  defendants 
thereby  became  liable  to  the  plaintiff 
for  the  payment  thereof;  that  plaintiff 
relied  upon  the  obligations  of  the  defend- 
ants and  was  thereby  induced  to,  and 
therefore  did,  make  said  advance  and  ac- 
cept said  note;"  that  thereafter  the  note 
was  delivered  to  the  plaintiff,  which  has 
ever  since  been  the  legal  holder  and 
owner  thereof  for  value. 

In  Lang  v.  Fegenbush  (1856)  2  Phila. 
(Pa.)  20,  where  the  payee  sued  the  in- 
dorser  of  a  non-negotiable  note,  it  was 
held  that  full  justice  was  done  to  the  de- 
fendant by  instructing  the  jury  that  his 
indorsement  alone  would  not  make  him 
LJLA.1916D. 


answerable  to  the  plaintiff,  and  that  his 
liability  depended  on  whether  his  in- 
tention was  to  enable  the  maker  to  ob- 
tain credit  from  the  payee,  and  whether 
the  latter  gave  credit  on  the  face  of  the 
indorsement,  the  court  considering  that 
the  indorsement  of  the  note  had  no  defi- 
nite or  legal  import,  and  depended  for 
its  effect  on  the  circumstances  under  and 
the  consideration  for  which  it  is  g^ven; 
hence  it  raised  no  presumption  either 
for  or  against  the  indorser,  and  made  the 
question  of  his  liability  one  of  mere  fact 
to  be  decided  upon  all  the  evidence  of 
the  cause  as  in  an  ordinary  case  of 
guaranty.  This  case  was  affirmed  in 
(1857)  28  Pa.  193,  where  it  was  said: 
"The  evidence  is  clear  and  uncontra- 
dicted, tending  to  show  that  the  indorse- 
ment, although  made  before  the  note  was 
delivered  to  or  indorsed  by  the  payee, 
was  made  for  the  purpose  of  procuring  a 
loan  of  money  from  him  to  the  maker  of 
the  note,  and  that  Lang,  the  indorser, 
was  to  be  security  for  the  repayment  of 
it.  Under  these  circumstances  it  was  not 
error  to  instruct  the  jury  that,  'if  the 
note  was  indorsed  by  the  defendant  with 
the  view  of  obtaining  a  loan,  and  a  loan 
was  made  on  the  faith  of  the  indorse- 
ment, the  plaintiff  is  entitled  to  recover, 
otherwise  not.'  Applying  these  instruc- 
tions to  the  evidence,  they  must  have 
been  understood  by  the  jury  as  submit- 
ting to  them  to  decide  whether  the  de- 
fendant contracted  with  the  plaintiff  to 
become  security  to  him  for  the  money 
advanced  to  the  maker;  and  they  have 
responded  in  the  affirmative." 

In  Orrick  v.  Colston  (1850)  7  Gratt. 
(Va.)  189,  A  wrote  B  a  letter  inclosing 
what  he  said  was  a  blank  note  at  eight 
months,  which  he  wished  him  to  fill  up 
with  as  much  as  he  could  spare  him,  and 
which  was  a  paper  signed  in  blank  by  A 
and  C  and  indorsed  in  blank  by  D; 
whereupon  B  advanced  the  makers  $1,000 
and  filled  out  over  their  signatures  a 
promissory  note  payable  to  B,  his  heirs 
or  assigns,  and  after  the  action  was 
brought  he  wrote  over  the  blank  signa- 
ture of  the  indorser  these  words:  "In 
consideration  of  the  loan  of  $1,000  by 
Cromwell  Orrick,  I  hereby  guarantee 
the  payment  of  the  within  sum  of 
money."  The  trial  court  gave  judgment 
for  the  defendant  in  an  action  by  B 
against  the  indorser,  but  on  appeal  this 
was  reversed.  The  court  held  that;  the 
plaintiff  had  a  right  at  the  trial  to  fill 
out  above  the  indorser's  name  any  con- 
tract that  was  within  the  intention  of  the 
parties,  and  that  if  the  manner  in  which 
he  had  filled  it  out  was  not  in  conformity 
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with  his  counts,  he  bad  a  right  to  change 
it  to  make  it  in  due  form,  and  that  he 
had  a  right  to  charge  the  indorser  either 
as  a  collateral  promisor  or  as  a  direct 
and  absolute  surety. 

In  Long  V.  CampbeU  (1893)  37  W.  Va. 
665, 17  S.  E.  197,  where  a  non-negotiable 
note  was  made  with  the  name  of  the  pay- 
ee left  blank,  and  it  was  indorsed  in  this 
condition  with  the  intent  that  money  be 
raised  upon  it,  and  it  was  then  delivered 
to  the  payee  at  the  time  when  his  name 
was  filled  in,  it  was  held  that  he  had  a 
right  to  hold  makers  and  indorsers  as 
original  promisors.  The  court  in  the 
opinion  refers  to  the  decision  in  Kearnes 
V.  Montgomery  (1870)  4  W.  Va.  29,  as 
disapproved  in  Burton  v.  Hansford 
(1877)  10  W.  V».  471,  27  Am.  Rep.  571, 
and  as  against  the  current  of  authority, 
and  not  sound ;  but  the  court  in  the  Long 
Case  probably  intends  to  criticize  not  the 
decision,  but  the  reasoning  of  Judge 
Maxwell  in  that  case. 

In  Burton  v.  Hansford  (W.  Va.)  su- 
pra, the  court  said  of  the  Montgomery 
Case :  "In  the  case  of  Kearnes  y.  Mont- 
gomery (W.  Va.)  supra,  the  defendant, 
owing  the  plaintiff,  proposed  to  him  to 
take  for  his  debt  the  bond  of  third  par- 
ties, which  the  defendant  had  drawn  pay- 
able directly  to  the  plaintiff.  The  plain- 
tiff refused  to  accept  this  bond,  as  it  was 
payable  to  the  plaintiff  instead  of  to  the 
defendant,  unless  the  defendant  would 
indorse  it.  The  defendant  wrote  his 
name  on  the  back  of  it,  and  the  plain- 
tiff accepted  it,  surrendering  to  the  de- 
fendant his  bond  which  plaintiff  held 
for  the  debt.  The  bond  not  being  paid, 
the  plaintiff  brought  an  action  of  as- 
sumpsit against  the  defendant,  and  be- 
fore the  trial  wrote  over  the  defendant's 
indorsement,  'For  value  received,  I  here- 
by become  the  security  of  the  obligors 
in  the  within  bond.'  The  court  held  that 
the  plaintiff  could  not  hold  the  defend- 
ant bound  as  original  promisor  or  securi- 
ty, but  only  as  guarantor.  This  decision 
is  in  consonance  with  the  principles  laid 
down  above,  and  with  the  case  of  Or- 
rick  V.  Colston  (Va.)  supra.  The  evi- 
dence showed  that  'the  defendant  was  to 
assume  the  same  situation  as  to  liability 
that  he  would  have  occupied  had  the  pa- 
per been  executed  to  him  as  payee  and 
transferred  by  him  to  the  plaintiff.' 
And  such  liability  would  not  have  been 
direct,  but  only  collateral.  The  prima 
facie  responsibility  of  the  defendant  as 
original  promisor  at  the  election  of  the 
payee  was  therefore  in  that  case  over- 
thrown by  the  proof  showing  that  he  was 
only  to  be  bound  collaterally."  And  the 
L.R.A.igi6D. 


court  goes  on  to  say  that  the  reasoning  of 
Judge  Maxwell  in  the  Montgomery  Case 
was  inconsistent  with  the  opinion  in  Or- 
rick  V.  Colston  (Va.)  supra,  and  not  con- 
curred in  by  one  of  the  other  judges ;  and 
the  court  in  the  Burton  Case  continues: 
"If  we  are  to  infer  that  he  thought  there 
was  a  difference  in  such  case  between  the 
liability  of  a  stranger  who  indorses  a 
note  not  negotiable  and  one  who  indorses 
a  negotiable  note,  I  think  both  reason 
and  authority  show  that  such  distinction 
is  not  well  founded.  The  review  of  the 
cases  before  cited  satisfies  my  mind  that 
no  such  distinction  can  properly  be 
drawn.  And  if  there  is  no  such  distinc- 
tion, then,  as  I  have  endeavored  to  show 
above,  the  responsibility  of  a  stranger 
so  indorsing  would  not  be  that  of  a 
guarantor  only,  but,  at  the  option  of  the 
payee,  it  would  prima  facie  be  either  that 
of  an  original  promisor  or  that  of  a 
guarantor.  ...  In  this  case  it  is 
only  necessary  to  decide  that  a  stranger 
who  indorses  negotiable  paper  at  the 
time  it  was  made  is  prima  facie  liable  to 
the  payee  as  original  promisor  if  he 
chooses  to  so  regard  him." 

McPhee  v.  McPhee  (1890)  19  Ont 
Rep.  603,  was  a  case  where  a  firm,  as 
evidence  of  its  indebtedness  to  the  wife 
of  one  of  the  members,  gave  her  a  non- 
negotiable  note  made  by  one  member  of 
the  firm  and  indorsed  by  the  other  (it 
seems  to  be  taken  for  granted  in  the 
case  that  we  are  to  suppose  that  the  wife 
was  the  payee  of  the  note,  but  this  is 
nowhere  stated).  The  court  permitted 
her  to  amend  and  allege  that  by  such  in- 
dorsement the  indorser  had  rendered 
himself  liable  to  the  plaintiff  as  a  maker 
or  a^  a  guarantor  or  as  a  surety  for  the 
maker  or  on  an  account  stated;  it  seems 
to  consider  that  he  was  a  guarantor  and 
held  that  he  was  liable. 

This  case  is  referred  to  in  Robertson 
V.  Lonsdale  (1891)  21  Ont.  Rep.  600, 
which  concerned  an  indorsement  made 
long  after  the  maturity  of  the  note,  the 
court  saying:  "The  case  of  McPhee  v. 
McPhee  (Ont.)  supra,  was  cited  by  Mr. 
Middleton.  But  that  was  a  case  where, 
a  partnership  having  borrowed  money 
from  the  plaintiff  for  partnership  pur- 
poses, one  member  of  the  firm  gave  to 
the  plaintiff  a  non-negotiable  promissory 
note,  upon  the  back  of  which  the  other 
member  of  the  firm  signed  his  name.  The 
proper  legal  interpretation  to  have  put 
upon  the  transaction  in  that  case  was 
that  the  party  putting  his  name  on  the 
back  of  the  note,  being  liable  on  the  con- 
sideration for  which  the  note  was  given, 
might  be  treated  as. a  joint  maker;  or  it 
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could  be  r^arded  as  evidence  of  an  ac- 
count stated  between  the  plaintiff,  to 
whom  the  amount  represented  by  the 
note  was  due,  and  the  defendant,  who 
had  put  his  name  on  the  back  thereof. 
Gould  V.  Coombs  (1845)  1  C.  B.  (Eng.) 
543, 14  L.  J.  C.  P.  N.  S.  175,  9  Jur.  494. 
Under  some  of  the  American  authorities 
a  person  writing  his  name  on  the  back 
of  a  non-negotiable  note,  without  more, 
would  be  regarded  as  a  guarantor;  but  I 
was  in  error  in  holding  that  under  the 
English  or  Canadian  authorities  he  could 
be  BO  considered."  The  court  apparently 
means  that  the  statute  of  frauds  would 
prevent  such  a  holding. 

In  Young  v.  Sehon  (1903)  53  W.  Va. 
127,  62  L.R.A.  499,  97  Am.  St.  Kep.  970, 
44  S.  E.  136,  cited  in  Brown  v.  Cook, 
ante,  220,  A  made  a  non-negotiable  note 
payable  to  B,  which  was  indorsed  by  B 
and  C  and  then  delivered  to  a  person 
from  whom  money  was  borrowed  for 
the  benefit  of  the  maker,  and  it  was  held 
that  such  person  had  a  right  to  hold  the 
indorsers  as  original  promisors  or  as 
guarantors.  The  court,  having  quoted 
from  some  of  the  text-books  on  the  sub- 
ject, went  on  to  say:  "These  authori- 
ties clearly  show  that  the  rule  against 
the  admission  of  parol  evidence  to  show 
the  consideration,  the  relation  of  the 
parties,  and  the  circumstances  attending 
the  execution  of  the  paper,  to  the  end 
that  the  true  intent  may  be  ascertained 
and  effectuated,  has  no  application  in 
the  case  of  non-negotiable  paper.  This 
being  true,  the  rule  of  liability  pro- 
nounced by  the  law  must  be  the  same 
in  this  case  as  it  is  in  the  cases  of  ir- 
regular indorsements  decided  by  this 
court,  and  to  which  reference  has  been 
made.  In  those  cases  it  has  been  decided 
that  the  holder  of  the  paper  may  treat 
the  parties  thereto  either  as  makers  or 
as  guarantors,  according  to  his  own 
election,  however  their  names  may  stand 
upon  the  paper." 

In  Comparree  v.  Broekway  (1860)  11 
Humph.  (Tenn.)  355,  a  case  of  .a  negoti- 
able note,  the  court  observed :  "It  is  not 
necessary  that  we  should  enter  into 
any  discussion  of  the  well-settled  dis- 
tinction between  the  effect  of  an  indorse- 
ment in  blank  on  a  negotiable  note,  and 
a  note  not  negotiable.  In  respect  to  pa- 
per not  negotiable  by  the  law  merchant, 
it  is  held  that  if  a  third  person  place 
his  name  on  the  back  of  a  note,  at  the 
time  it  was  made,  he  may  be  held  liable 
as  an  original  maker  or  guarantor,  ac- 
cording to  the  circumstances  of  the  case 
and  the  understanding  of  the  parties. 
Story,  Promissory  Notes,  §§  473-475,  and 
L.R.AJ916D. 


notes.  The  reason  appears  to  be  that,  as 
such  note  is  not  negotiable  according  to 
mercantile  usage,  the  person  so  indorsing 
in  blank  cannot  be  regarded  as  an  in- 
dorser,  or  charged  as  such;  but  having 
put  his  name  on  the  paper  to  give  it 
credit  or  add  to  its  security,  he  will  be 
held  responsible  in  a  different  form,  and 
treated  as  an  original  promisor  or  guar- 
antor. Thus  far,  most  of  the  American 
cases  concur;  but  as  regards  negotiable 
mercantile  paper,  there  is  not  the  same 
concurrence  of  judicial  opinion.  There 
are  cases  which  decide  that  the  prin- 
ciple just  stated  as  ai^licable  to  paper 
not  negotiable  applies  equally  to  regidar 
negotiable  paper;  such  at  least  is  the 
conclusion  which  they  tend  to  establish. 
We  think  the  law  is  otherwise  clearly 
settled." 

A  note  to  the  order  of  B,  marked  "non- 
negotiable  or  transferable,"  was  signed, 
A,  "principal,"  C,  D,  "indorser,"  and  was 
indorsed  by  A,  "This  note  is  not  trans- 
ferable, nor  to  be  used  as  collateral 
without  the  written  consent  of  principal 
and  indorsers ;"  and  underneath  this  was 
indorsed  by  D,  "And  if  so  used  shall  be 
absolutely  void,  D,  indorser."  It  was 
held  that  the  note  was  not  a  negotiable 
note,  but  that  it  was  transferable,  and 
that  D,  having  named  himself  at  the 
foot  of  the  note  as  an  indorser,  had  a 
right  to  show  in  what  character  he  had 
actually  signed;  he  could  not  be  a  regu- 
lar indorser,  and  could  not  be  entitled 
to  notice  of  nonpayment,  as  the  paper 
was  not  negotiable,  but  "he  may  show 
that  he  signed  in  any  of  several  char- 
acters (if  there  be  several)  which  the 
nature  of  his  obligation  will  permit.  We 
have  shown  that  his  obligation  was  eithier 
that  of  a  maker  or  a  guarantor.  Wheth- 
er it  was  one  or  the  other  might  be  shown 
by  him  by  evidence  aliunde."  Herrick 
V.  Edwards  (1904)  106  Mo.  App.  633,  81 
S.  W.  466. 

Vemiont. 

In  Vermont  the  matter  seems  in  some 
doubt.  In  the  Barrows  Case  (Vt.)  in- 
fra, we  are  not  informed  whether  the 
court  considered  the  note  negotiable  or 
not,  nor  does  it  appear  in  the  Sanford 
Case  (Vt.)  infra,  whether  the  court 
meant  in  its  opinion  to  refer  both  to 
notes  non-negotiable  and  negotiable. 

In  Barrows  v.  Lane  (1832)  5  Vt.  161, 
26  Am.  Dec.  293,  the  plaintiff  brought  an 
action  on  a  promissory  note  payable  to 
him  in  good  neat  cattle  or  in  prain, 
.signed  by  one  defendant  and  indorsed 
in  blank  by  the  other.  It  was  admitted 
thftt  the  indorsement  was  before  the  de- 
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livery  of  the  note,  but  there  was  dispute 
as  to  the  contract,  and  it  was  held  by  the 
court  that  the  defendant  indorser  had  a 
right  to  explain  the  circumstances  of  his 
indorsement,  he  claiming  that  his  con- 
tract was  that  he  was  not  to  be  holden 
until  the  maker  had  first  been  prosecuted. 
The  court  does  not  comment  on  the  form 
of  the  note,  but  one  of  the  counsel  ob- 
served that,  since  this  court  had  decided 
that  instruments  of  this  description  are 
to  be  treated  as  promissory  notes,  the 
fact  that  the  note  is  payable  in  specific 
articles  can  make  no  difference.  The 
decision  of  the  court  below,  which  was 
reversed,  rejected  the  indorser's  testi- 
mony and  held  that  he  was  liable  as  a 
joint  promisor. 

In  Sanford  v.  Norton  (1842)  14  Vt 
228,  in  the  case  of  a  negotiable  note,  the 
court  said:  "Although  a  person  other 
than  the  payee,  putting  his  name  upon 
the  back  of  a  promissory  note  in  blank, 
may  always,  in  this  state,  be  prima  facie 
holden  as  a  joint  promisor,  if  this  is  done 
before  the  delivery  of  the  note,  or,  what 
is  equivalent,  is  done  in  consummation 
of  a  contract  made  at  the  time  of  deliv- 
ery, still  this  presumption  may  always 
be  repelled  by  proof.  In  such  case  it 
may  always  be  shown  by  parol  what  was 
the  precise  nature  of  the  contract  as- 
sumed by  making  such  blank  indorse- 
ment. Barrows  v.  Lane  (Vt.)  supra; 
Knapp  V.  Parker  (1834)  6  Vt.  642;  Flint 
V,  Day  (1837)  9  Vt.  345." 

y.  Sealed  notea. 

In  general,  that  the  instrument  irregu- 
larly indorsed  before  delivery  is  under 
seal  does  not  alter  the  case.  New  York 
Sfecurity  &  T.  Co.  v.  Storm  (1894)  81 
Hun,  33,  30  N.  T.  Supp.  605,  supra,  IV.; 
D.  M.  Osborne  &  Co.  v.  Hubbard  (1891) 
20  Or.  3f8,  11  L.R.A.  833,  25  Pao.  1021, 
supra,  IIL;  Keames  v.  Montgomery 
(1870)  4  W.  Va.  29,  supra,  IV.  See  also 
South  Carolina  cases  referred  to  infra, 
subsequently  to  Tucker  v.  English. 

Compare  Maryland  cases,  infra. 

In  Tucker  v.  English  (1844)  2  Speers, 
L.  (S.  0.)  673,  the  court  afSrmed  the 
decision  of  the  trial  court  nonsuiting  the 
plaintiff,  who  attempted  to  charge  the  de- 
fendant as  maker  of  a  promissory  note, 
where  a  third  person  made  a  single  bond 
or  bill  under  seal  payable  to  plaintiff  or 
order,  and  the  defendant  wrote  his  name 
upon  the  back  of  it.  "The  presiding 
judge  was  of  opinion  that  this  did  not 
make  the  defendant  the  maker  of  a  note 
on  hand.  For  the  paper  on  which  he 
wrote  his  name  was  not  a  note.  It  was 
a  bond  without  condition,  and  is  there- 
L.R.A.1916D. 


fore  called  a  single  bill,  and  if  the  de- 
fendant's name  on  the  back  of  it  had  any 
legal  effect,  it  could  only  be  as  the'  draw- 
er of  a  bill  of  exchange,  by  appointing 
the  bond  to  be  paid  to  another.  But  he 
could  not  be  considered  as  promising  to 
pay  the  contents,  according  to  the  tenor 
and  effect.  For  in  law  the  instrument 
was  not  regarded  as  a  promise,  but  as  an 
obligation  to  pay." 

The  later  South  Carolina  cases  have 
taken  a  different  view. 

In  Cockrell  v.  Milling  (1847)  1  Strobh. 
L.  (S.  0.)  444,  A  made  a  sealed  note  to 
the  order  of  B,  which  was  indorsed  by  C 
before  delivery  to  give  the  maker  credit 
with  the  payee  for  furniture;  it  was 
held  that  the  court  properly  instruct- 
ed the  jury  that  they  might  find 
the  indorser  liable  as  the  drawer  of  the 
note,  which  they  did.  The  court  seemed 
to  think,  on  the  whole,  that  it  made  no 
difference  that  the  document  was  a  sealed 
document,  and  that  in  every  other  par- 
ticular the  case  was  the  same  as  Stoney 
V.  Beaubien  (1842)  2  McMull.  L.  (S.  0.) 
.313,  39  Am.  Dec.  128,  where  the  note 
was  n^otiable.  The  court  said  of  the 
case  of  Tucker  v.  English  (S.  0.)  supra: 
"In  the  very  short  report  of  that  case, 
it  is  said,  'A  third  person  made  a  single 
bill  under  seal  payable  to  the  plaintiff 
or  order;  the  defendant  wrote  his  name 
on  the  back.'  If  this  was  all  the  evi- 
dence, then  the  opinion  of  the  presiding 
judge,  which  was  afiftrmed  in  this  court, 
that  it  did  not  make  the  defendant  a 
drawer  of  a  note  of  hand,  was  unques- 
tionably correct.  If  a  stranger  to  the 
contract  wrote  his  name  on  the  back  of 
a  single  bill,  without  any  consideration 
which  might  charge  him  as  a  guarantor, 
he  would  incur  no  liability.  He  could 
not  be  charged  as  drawer,  for  he  was  no 
party  to  the  original  contract.  But  the 
case  of  Tucker  v.  English  is  very  differ- 
ent from  this  case.  Here  Milling  was  a 
party  to  the  original  contract.  His  name 
was  on  the  note  before  it  was  delivered. 
It  was  put  there  as  the  security  which 
the  plaintiff  required  as  a  condition  pre- 
cedent to  the  delivery  of  the  furniture. 
I  do  not  think,  therefore,  there  is  any- 
thing in  Tucker  v.  English  which  is  in- 
consistent with  the  direction  given  to  the 
jury  on  the  circuit." 

Watson  V.  Barr  (1892)  37  S.  0.  463, 16 
S.  E.  188,  was  an  action  on  a  sealed  note 
by  B  to  A  or  bearer,  C  and  D  signing 
across  the  back  of  the  note.  It  was  held 
that  a  complaint  by  the  payee  alleging 
that  the  three  defendants,  the  maker  and 
the  two  indorsers,  delivered  the  note  to 
him,  which  when  delivered  was  payable 
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to  him,  and  that  the  defendants  owed  the 
debt,'  was  not  demurrable.  The  court 
said :  "Of  course,  the  only  difficulty  sug- 
gested is  that  the  note  being  unnegoti- 
able,  being  a  sealed  note  of  the  principal 
obligor,  W.  F.  Barr,  that,  as  to  the  two 
Browns,  not  being  under  seal  as  to  them, 
and  their  names  being  written  across  the 
back  of  the  note,  the  plaintiff  could  not 
recover  against  them  as  makers.  Now, 
the  complaint  alleges  that  the  three  de- 
fendants delivered  the  note  to  him;  when 
delivered,  it  was  payable  to  the  plaintiff, 
and  that  the  defendants  owe  the  debt. 
This  is  not  the  case  of  the  payee  or 
obligee  of  a  sealed  note  merely  signing 
his  name  on  the  back  when  he  trans- 
ferred the  note,  as  was  the  case  of  Tryon 
V.  De  Hay  (1853)  7  Rich.  L.  (S.  0.)  12; 
nor  such  indorser  after  maturity  of 
sealed  note,  as  was  the  case  of  Garrett  v. 
Butler  (1847)  2  Strobh.  L.  (S.  0.)  193. 
But  it  belongs  to  that  class  of  cases  that 
hold  that,  where  a  third  person  writes 
his  name  anywhere  on  the  note  to  evi- 
dence that  he  holds  himself  out  as  re- 
sponsible to  the  payee  or  bearer  for  the 
payment  of  the  note,  he  is,  and  should 
be,  treated  as  a  maker  of  the  note." 

In  Maryland  the  matter  is  obscure  or 
doubtful. 

Gist  v.  Brakely  (1844)  2  Gill  (Md.) 
330,  41  Am.  Dec.  426,  arose  upon  two 
sealed  notes  of  a  corporation  signed  by 
the  president  to  the  order  of  the  presi- 
dent's individual  name,  and  indorsed  by 
him  and  the  defendant  before  delivery, 
and  the  defendant  had  actually  received 
value  for  them  from  the  corporation  in 
the  shape  of  a  large  credit  upon  claims 
which  it  had  against  him.  Before  offer- 
ing the  same  in  evidence  plaintiff  filled 
out  over  the  indorsements  these  words: 
"For  value  received,  we  jointly  and  sev- 
erally promise  Thomas  Drakely  to  pay 
him  the  amount  of  the  within  bill  obliga- 
tory, should  the  Eutaw  Company,  the 
obligee  therein  named,  make  default  in 
the  payment  thereof,  when  the  same 
shall  become  due."  It  was  held  that 
the  defendant  was  made  absolutely  lia- 
ble to  pay  the  note,  and  that  the  indorse- 
ment was  filled  as  the  plaintiff  was  en- 
titled to  fill  it,  and  that  the  intention  of 
the  parties  must  be  looked  to. 

In  Culbertson  v.  Smith  (1879)  52  Md. 
628,  36  Am.  Rep.  384,  where  there  was 
an  indorsement  of  a  single  bill  made 
long  after  delivery,  the  court,  in  holding 
that  the  effort  to  hold  the  indorser  was 
against  the  statute  of  frauds,  stated  that 
in  the  Gist  Case  the  indorsements  were 
made  under  special  arrangements  before 
deliverv. 
L.R.A.ibl6D. 


In  Seigman  v.  Hoffacker  (1881)  57 
Md.  321,  a  third  person  indorsed  a  sin- 
gle bill  under  seal  before  delivery,  and 
the  pleadings  in  the  suit  against  such  in- 
dorser did  not  contain  any  allegation  as 
to.  his  entering  upon  any  particular  un- 
dertaking by  reason  of  such  indorsement, 
and  it  may  be  that  the  omission  of  such 
an  allegation,  or  evidence  to  such  effect, 
cost  the  plaintiff  his  ease.  The  court 
stated  that  the  action  could  not  be  main- 
tained as  a  suit  on  the  single  bill,  for, 
whatever  might  have  been  the  effect  of 
the  defendant's  indorsement,  it  did  not 
make  him  a  drawer  because  his  engage- 
ment was  not  under  seal.  "In  such  case 
the  right  of  action  is  confined  to  the 
distinct  and  collateral  contract  which  the 
indorsement  creates."  And  after  refer- 
ring to  the  doctrine  that  the  indorser  of 
a  promissory  note  before  delivery  makes 
himself  liable  as  a  drawer,  the  court 
continued:  "In  the  interest  of  trade, 
and  to  protect  bona  fide  holders  of  such 
promissory  notes,  the  law  makes  the 
'conclusive  presumption'  against  such  in- 
dorser that  he  intended  to  be  held  as  a 
drawer,  and  so  holds  him.  Where  the 
instrument  indorsed  is  a  sealed  bill,  a 
different  rule  applies,  and  the  party  so 
indorsing  is  presumed  to  enter  into  a 
different  kind  of  engagement.  Gist  v. 
Drakely  (Md.)  supra." 

VI.  MiscelUineowa,  « 

In  Oyler  v.  McMurray  (1893)  7  Ind. 
App.  €45,  34  N.  E.  100^  where  a  third 
party  indorsed  the  note,  it  was  held  that 
while  the  last  clause  of  the  note  made  it 
non-negotiable,  more  than  one  extension 
without  notice  to  the  indorser  would  dis- 
charge him.  The  last  clause  of  the  note 
read:  "The  drawers  and  indorsers  sev- 
erally waive  presentment  for  payment, 
protest  and  notice  of  protest,  and  non- 
payment of  this  note,  and  all  defenses  on 
the  ground  of  any  extension  of  the  time 
of  its  payment  that  may  be  given  by  the 
holder  or  holders  to  them  or  either  of 
them." 

In  Quesenberry  v.  Woods  (1908)  64 
W.  Va.  5,  60  S.  E.  881,  where  it  is  not 
stated  whether  the  note  was  negotiable 
or  not,  it  was  held  that  an  allegation 
that  A  made  his  note  to  the  order  of  B, 
and  at  the  time  of  its  delivery  to  B  it 
was  indorsed  by  C  and  D,  was  not  suf- 
ficient to  charge  the  indorsers  as  makers, 
but  the  fact  that  the  maker  and  the 
irregular  indorsers  were  sued  jointly  in 
an  action  of  debt  was  enough  to  show 
that  the  plaintiff  had  elected  to  hold  such 
indorsers  as  promisors. 

In  Robertson  v.  Davis  (1897)  27  Can. 
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S.  C.  571,  A  made  a  promissory  note  to 
B  apd  C,  which  had  across  its  face  the 
words,  "Not  negotiable  and  given  as 
security,"  and  which  was  indorsed  by  D, 
and  the  payee  sued  the  maker  and  in- 
dorser  jointly  and  severally  for  the  full 
amount.  It  was  proved  that  the  indorse- 
ment was  made  to  give  the  maker  of  the 
note  credit  with  the  payee,  who  was  to 
make  sales  of  certain  property  and  cred- 
it the  amount  to  the  maker,  and  no  state- 
ment of  their  transactions,  of  which 
there  had  been  several,  had  been  made 
to  the  indorser,  and  it  was  held  that  the 
cause  of  action  proved  was  different  from 
that  declared  on,  and  that  the  plaintiff 
could  not  recover. 

In  Nelson  v.  Dubois  (1816)  13  Johns. 
(N.  Y.)  175,  the  plaintiff  sued  the  de- 
fendant on  a  note  made  by  a  third  party 


to  the  plaintiff  or  bearer  and  indorsed 
by  the  defendant,  and  offered  to  show 
that  the  indorsement  was  made  before 
delivery  upon  an  agreement  on  the  part 
of  the  defendant  that  he  would  become 
security  for  the  maker  of  the  note,  and 
it  was  held  that  it  was  error  to  refuse 
to  admit  this  testimony,  that  the  case 
was  not  within  the  statute  of  frauds,  and 
that  the  plaintiff  had  a  right  to  fill  in 
above  the  indorsement  the  actual  i^ree- 
ment  that  had  been  made.  It  was 
claimed  by  the  plaintiff's  counsel  that  it 
made  no  difference  whether  the  note  was 
negotiable  or  not.  The  headnote  puts 
the  case  of  a  promissory  note  payable  to 
bearer,  or  not  negotiable,  but  the  opinion 
does  not  seem  to  rest  the  case  partic- 
ularly on  any  non-negotiability  of  the 
note.  B.   B.    B. 


ARKANSAS  SUPKEME  COURT. 

NATIONAL   UNION    FIRE    INSURANCE 

COMPANY,  Appt., 

v. 

SCHOOL  DISTRICT  NO.  55. 

(—  Ark.  — ,  182  S.  W.  547.) 

Insnrance  —  fail  ore  to  forward  appli- 
cation —  liability. 

An  insurance  company  is  not  liable  for 
the  negligence  of  its  agent  in  failing  to 
forward  an  application  accompanied  by  pay- 
ment of  premium,  so  that  the  property  is 
destroyed  without  insurance,  where  he  had 
authority  only  to  solicit  applications,  de- 
liver policies,  and  receipt  for  initial  pre- 
miums, and  the  application  stipulated  that 
there  should  be  no  contract  until  the  issu- 
ance and  delivery  of  the  policy. 
For  other  cases,  see  Insurance,  I.  d,  in  Dig. 

1-52  N.  S. 

(January  31,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Clay  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  for  loss  sustained  by  fire,  upon  an 
alleged  contract  for  a  fire  insurance  policy. 
Reversed. 


Statement  by  'Wood,  J.: 

On  the  17th  of  February,  1913,  R.  H.  Mc- 
Dermott,  acting  for  the  directors  of  school 
district  No.  55  of  Clay  County,  made  a 
written  application  to  the  National  Union 
Fire  Insurance  Company  for  a  policy  of  in- 
surance, covering  the  school  building  and 
its  contents.  The  application,  together  with 
$20  in  payment  of  the  premium,  was  de- 
livered to  T.  A.  Wynne,  soliciting  agent  of 
the  company.  The  policy  of  insurance  ap- 
plied for  was  never  delivered,  and  on  the 
6th  of  January,  1914,  the  building  and  con- 
tents were  totally  destroyed  by  fire.  This 
suit  was  instituted  on  the  8th  of  October  by 
the  appellee  against  appellant  to  recover 
damages  on  account  of  the  loss.  The  un- 
disputed facts  are  as  follows: 

T.  A.  Wynne  was  a  soliciting  agent  of 
the  appellant,  having  authority  to  take  ap- 
plications, receive  premiums,  and  to  for- 
ward applications  for  policies  to  the  com- 
pany or  its  general  agent  for  acceptance  or 
rejection.  On  February  17,  1913,  appellee 
made  application  to  Wynne  for  a  policy  of 
insurance  on  its  school  building  and  con- 
tents, to  take  effect  April  2,  1913.  Wynne 
received  the  first  premium,  but  did  not 
transmit  the  application  to  the  insurance 
company,  and  the  policy  was  never  issued. 


Note.  —  The  court  in  Nationai,  Uniow 
F.  Ins.  Co.  v.  School  Dist.  denied  the  plain- 
tiff's right  to  recover  either  upon  the  theory 
that  a  contract  of  insurance  had  been  con- 
summated, or  upon  the  theory  of  an  action  of 
tort  for  negligent  delay  in  acting  on  the 
application.  The  question  of  effect  of  de- 
lay in  passing  upon  an  application  is  cov- 
ered in  the  annotation  to  Northwestern  Miit. 
L.  Ins.  Co.  V.  NeafuB,  36  L.R.A.(N.S.) 
1211,  and  Dorman  v.  Connecticut  F.  Ins. 
Co.  61  L.R.A.(N.S)  873,  which  deal  speci- 
L.R.A.1916D. 


fically  with  the  question  whether  the  mere 
delay  in  passing  upon  an  application  can 
be  construed  as  an  acceptance,  and  bring 
a  contract  of  insurance  into  existence. 

For  the  cases  dealing  with  the  liability  of 
an  insurer  on  the  ground  of  tort  for  negli- 
gent delay  in  passing  upon  or  issuing  a 
policy  until  after  loss,  see  annotation  to 
Boyer  v.  State  Farmers'  Mut.  Hail  Ins.  Co. 
40  L.R.A.(N.S.)  164,  and  the  later  case  of 
Duffy  V.  Bankers'  Life  Asso.  46  L.R.A. 
(N.S.)   25. 
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The  insurance  company^  was,  at  the  time, 
writing  insurance  on  property  of  the  char- 
acter mentioned,  and  Wynne  had  taken  ap- 
plications and  the  company  had  accepted 
same  and  issued  policies  on  risks  of  the 
same  character.  The  application  which  the 
appellee  signed  contains  information  con- 
cerning the  ownership,  the  value  of  the 
property,  its  occupancy,  and  such  raattors. 
It  contained  also  this  stipulation :  ■  "It  is 
understood  and  agreed  that  this  applica- 
tion shall  not  be  construed  as  a  contract  of 
insurance  against  said  company  until  the 
same  shall  be  approved  by  the  officers  of 
said  company,  which  approval  shall  be  evi- 
denced by  the  issue  and  delivery  of  its 
policy." 

The  court,  in  effect,  told  the  jury  in  its 
instructions,  over  appellant's  objection,  that 
if  Wynne  was  the  agent  of  the  appellant, 
and  had  authority  as  such  to  receive  ap- 
plications for  insurance,  and  to  forward 
same  to  the  company,  and  receive  the  pay- 
ment of  premiums  thereon,  that  if  he  neg- 
lected for  an  unreasonable  length  of  time  to 
forward  the  application  to  the  company,  and 
if  the  company  would  have  issued  its  policy 
if  the  application  had  been  forwarded,  and 
if  they  found  that,  by  reason  of  such  neglect 
on  the  part  of  the  appellant's  agent,  the  ap- 
pellee suffered  the  loss  complained  of,  they 
should  find  in  Its  favor. 

The  appellant  asked  the  eourt  to  instruct 
the  jury  to  return  a  verdict  in  its  favor, 
which  the  court  refused,  to  which  ruling 
of  the  court  the  appellant  dully  excepted. 
The  appellant  also  asked  the  court,  in  ef- 
fect, to  tell  the  jury  that  the  taking  of  the 
application  for  the  insurance  and  the  re- 
ceipt of  the  insurance  premium  would  not 
constitute  a  contract  of  insurance  between 
the  school  district  and  the  company,  that 
Wynne,  being  a  mere  soliciting  agent,  had 
no  power  to  bind  the  company  to  the  is- 
suance of  an  insurance  policy,  and  that  it 
was  the  duty  of  the  appellee  to  ascertain 
the  scope  of  his  authority  before  paying  the 
premium;  and  if  it  failed  to  do  so,  the  loss 
was  at  its  peril. 

The  jury  returned  a  verdict  in  favor  of 
the  appellee  for  the  amount  claimed,  to 
wit,  $500.  A  judgment  was  entered  against 
the  appellant  in  favor  of  the  appellee,  and 
this  appeal  has  been  duly  prosecuted. 

Messrs.  Spence  &  Dadley,  for  appel- 
lant: 

Even  though  the  premium  paid  may  still 
be  in  the  hands  of  the  soliciting  agent  at 
the  time  the  loss  against  which  the  insur- 
ance proposed  to  protect  occurred,  the  in- 
surer is  not  liable  imless  he  has  actually 
accepted  the  application. 

Vance,  Ins.  p.  101 ;  10  Cye.  600 ;  Alabama 
Gold  L.  Ins.  Co.  ▼.  Mayes,  61  Ala.  163; 
LE^.1916D. 


Atkinson  v.  Hawkeye  Ins.  Co.  71  Iowa,  340, 
32  N.  W.  371. 

Here  delay  in  passing  upon  an  applica- 
tion for  insurance  cannot  be  construed  into 
acceptance  thereof  by  the  Insurer. 

Kohen  v.  Mutual  Reserve  Fund  Life  Asso. 
28  Fed.  708 ;  Misselhorn  v.  Mutual  Reserve 
Fund  Life  Asso.  30  Fed.  545;  Alabama  Gold 
L.  Ins.  Co.  V.  Mayes,  61  Ala.  163;  New 
York  L  Ins.  Co.  v.  Babcock,  104  Ga.  67, 
42  L.R.A.  88,  60  Am.  St.  Rep.  134,  30  S. 
E.  273;  Home  Forum  Benefit  Order  v.  Jones, 
5  Okla.  598,  50  Pac.  165;  St.  Paul.  F.  4  M. 
Ins.  Co.  V.  Kelley,  2  Neb.  (Unof.)  720,  80 
N.  W.  997:  Mutual  L.  Ins.  Co.  v.  Young,  23 
Wall.  85,  23  L.  ed.  152. 

H>d  the  application,  signed  by  the  di- 
rectors of  appellee,  been  transmitted  to  ap- 
pellant and  accepted,  it  would  not  have 
been  bound  until  the  policy  was  issued. 

People's  Mut.  L.  Acci.  k  Health  Ins.  Co. 
V.  Powell,  98  Ark.  166,  135  S.  W.  823; 
American  Ins.  Co.  v.  Hombarger,  85  Ark. 
337,  108  S.  W.  213. 

One  dealing  with  an  agent  apparently 
having  limited  authority  is  bound  to  in- 
quire as  to  and  take  notice  of  the  limita- 
tions imposed  by  the  company  on''l!is  au- 
thority to  act  for  it. 

22  Cyc.  1434;  United  States  Bedding  Co. 
V.  Andre,  105  Ark,  111,  41  L.R.A.(N.8.) 
1019,  150  S.  W.  413,  Ann.  Cas.  1914D,  800; 
Jonesboro,  L.  C.  &  E.  R.  Co.  v.  McClelland, 
104  Ark.  ISO,  148  S.  W.  523. 

Wynne,  the  soliciting  agent  who  took  the 
application,  alone,  under  the  proof,  is  lia- 
ble to  appellee  for  the  premium  which  he 
collected. 

Mutual  L.  Ins.  Co.  v.  Reynolds,  81  Ark. 
202,  98  S.  W.  963. 

Wood,  J.,  delivered  the  opinion  of  the 
court  r 

The  court  correctly  instructed  the  jury 
that  "there  was  no  contract  of  insurance  in 
this  case."  The  only  issue  presented  by 
this  appeal  is  whether  or  not  an  insurance 
company  is  liable  for  the  negligence  of  its 
agent  in  failing  to  send  to  the  company  an 
application  for  insurance,  where  the  only 
authority  of  the  agent  is  to  solicit  applica- 
tions for  insurance,  to  deliver  policies  when 
issued,  and  to  receive-  and  receipt  for  ini- 
tial premiums. 

When  an  agent  acts  within  the  scope  of 
his  authority,  the  principal  is  bound.  St. 
Louis  &  S.  F.  R.  Co.  v.  Ryab,  56  Ark.  247, 
19  S.  W.  839.  Now  in  the  written  applica- 
tion of  appellee  for  a  policy  of  insurance 
it  is  stated:  "It  is  understood  and  agreed 
that  this  application  shall  not  be  con- 
strued as  a  contract  of  insurance  against 
said  company  until  same  shall  be  approved 
by  the  officers  of  said  company,  which  ap- 
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proval  shall  be  evidenced  by  the  issuance 
and  delivery  of  its  policy." 

Under  tlie  express  terms  of  this  proposal 
on  the  part  of  appellee  for  insurance  it 
is  stipulated  that  there  shall  be  no  con- 
tract of  insurance  until  the  company  shall 
approve  the  application,  and  evidence  its 
approval  by  the  issuance  of  a  policy.  Un- 
der this  stipulation  of  appellee,  even  if 
the  soliciting  agent  had  promptly  forward- 
ed the  application  to  the  company,  the  lat- 
ter was  under  no  legal  obligation  to  issue 
the  policy  to  appellee.  The  authority  of  the 
soliciting  agent  to  receive  and  forward 
the  application,  if  strictly  followed,  did 
not  impose  upon  the  appellant  any  legal 
duty. 

If  the  application  had  been  promptly 
transmitted  and  received,  appellant  would 
not  have  been  liable  until  the  policy  was 
actually  issued.  Cooksey  v.  Mutual  L.  Ins. 
Co.  73  Ark.  117,  108  Am.  St.  Rep.  26,  83 
S.  W.  317;  People's  Mut.  L.  Acci.  4  Health 
Ins.  Co.  V.  Powell,  98  Ark.  166,  135  S.  W. 
823.  Negligence  and  liability  therefor  can- 
not be  predicated  upon  a  state  of  facts  that 
do  not  impose  any  legal  duty. 

The^tter  reason  and  the  decided  weight 
of   authority    supports   the    doctrine   that 


mere  delay  is  passing  upon  an  application 
for  insurance  cannot  be  construed  as  ac- 
cepting such  application  and  consenting  to 
be  bound  for  the  insurance  sought  by  it, 
nor  can  a  cause  of  action  for  negligence  be 
grounded  upon  such  delay.  Alabama  Gold 
L.  Ins.  Co.  V.  Mayes,  61  Ala.  163,  and  other 
cases  cited  in  appellant's  brief. 

The  soliciting  agent,  with  only  the  limited 
authority  shown  by  the  undisputed  evidence, 
could  not  bind  the  company  by  stating 
that  a  policy  would  be  issued.  Ameri- 
can Ins.  Co.  v.  Hornbarger,  85  Ark.  337, 
108  S.  W.  213.  Appellee  could  not  assume 
or  presume  that  the  special  agent,  with 
only  limited  authority,  could  bind  his  prin- 
cipal by  any  statements  he  made  concern- 
ing his  own  authority.  Appellee  must  be 
held,  under  the  undisputed  evidence,  to  have 
known  the  extent  and  nature  of  the  au- 
thority of  appellant's  special  agent.  Unit- 
ed States  Bedding  Co.  v.  Andre,  105  Ark. 
Ill,  41  L.R.A.(N.S.)  1019,  150  S.  W.  413, 
Aim.  Cas.  1914D,  800. 

It  follows  that  appellee,  under  the  undis- 
puted evidence,  had  no  cause  of  action,  and 
the  trial  court  erred  in  not  so  declaring. 

The  judgment  is  therefore  reversed,  and 
the  cause  is  dismissed. 


FliORIDA  SUPREME  COURT. 

AGNES  R.  SPELLMAN,  Impleaded,  etc., 
Appt., 

V. 

H.  L.  BEEMAN. 

(—  Fla.  — ,  70  So.  689.) 

Mort«;age  —  failure  to  record  —  right 
of  Junior  mortgagee. 

1.  Under  §  2496  of  the  General  Statutes 
of  1006,  a  subsequent  mortgixgee  of  person- 
al property  occupies  the  same  position  with 
reference  to  a  prior  unrecorded  mortgage 
upon  the  chattel  as  a  subsequent  purchaser. 
For  other  aatea,  see  Chattel  Mortgage,  III. 

in  Dig.  1-52  N.  B. 
Same  —  possession  by  raiortKagee. 

2.  Section  2406,  Gen.  Stat.  1006,  makes 
possession  by  the  mortgagee  of  mortgaged 
personal  property  essential  to  the  validity 
of  the  mortgage  as  to  creditors  and  sub- 
sequent purchasers  ioi  a  valuable  considera- 
tion and  without  notice  unless  it  be  re- 
corded. 

For  other  oa*ea,  see  Chattel  Mortgage,  JI. 
d,  in  Dig.  1-52  iV.  8. 

Headnotes  by  Ellis,  J. 

Note. —  As    to    effect    of    filing    chattel 
mortgage  after  giving  of  subsequent  mort- 
gage, but  before  filing  of  the  same,  see  an- 
notation following  this  case,  post,  244. 
L.R.A.1916D. 


Same  —  priority  of  record. 

3.  A  chattel  mortage  once  void  as  to  a 
subsequent  mortgagee  for  a  valuable  con- 
sideration and  without  notice  of  the  prior 
unrecorded  mortgage  is  not  restored  to 
validity,  as  against  the  second  mortgage, 
in  the  absence  of  fraud  on  the  second  mort- 
gagee's part,  by  filing  it  for  record  before 
the  second  mortgage  is  filed  for  record. 
For  other  cases,  see  Chattel  Mortgage,  III. 

in  Dig.  1-52  X.  8. 

(December  21,  1915.) 

APPEAL  by  defendant  Spellman  from  a 
decree  of  the  Circuit  Court  for  Orange 
County  in  complainant's  favor  in  an  ac- 
tion brought  to  foreclose  a  mortgage.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dickinson  &  Dickinson,  for  ap- 
pellant: 

It  is  the  duty  of  the  person  seeking  to 
bring  himself  within  the  recording  acts  to 
see  that  his  paper  is  recorded  in  the  right 
place. 

Grand  Rapids  Nat.  Bank  v.  Ford,  143 
Mich.  402,  114  Am.  St.  Rep.  668,  107  N. 
\V.  76,  8  Ann.  Cas.  102;  Parsons  v.  Lent,  34 
X.  .J.  Eq.  67 ;  Thompson  v.  Mack,  Harr.  Ch. 
(Mich.)  150;  Snow  v.  Lake,  20  Fla.  656, 
51  Am.  Rep.  625. 

If  plaintiff's  mortgage  was  never  recorded. 
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the  recording  could  not  relate  back  to  the 
time  of  filing. 

Sawyer  t.  Adams,  8  Vt.  172,  30  Am.  Dec. 
459. 

In  order  for  plaintiff,  whose  mortgage  was 
subsequent  to  the  mortgage  of  defendant,  to 
have  a  priority  over  her,  his  mortgage 
should  have  been  recorded  according  to  law. 

1  Jones,  Mortg.  §  607. 
The  return  of  plaintiff's  mortgage  to  him 

after  being  transcribed  in  MiscellaneouB 
Book  was  equivalent  to  withdrawing  the 
mortgage  from  the  files. 

2  Devlin,  Deeds,  706;  Turman  v.  Bell, 
54  Ark.  273,  26  Am.  St.  Rep.  36,  15  S.  W. 
886;  Johnson  v.  Burden,  40  Vt.  567,  94 
Am.  Dec.  436.   . 

A  recording  in  the  wrong  book  is  not  con- 
structive notice,  and  does  not  entitle  the 
holder  of  a  second  mortgage  to  priority,  and 
it  is  the  duty  of  the  holder  of  a  mortgage 
to  see  that  it  is  recorded  in  the  proper  book. 

Grand  Rapids  Nat.  Bank  v.  Ford,.  143 
Mich.  402,  114  Am.  St.  Rep.  668,  107  N. 
W.  76,  8  Ann.  Cas.  102;  Parsons  v.  Lent, 
34  N.  J.  £q.  67;  Thompson  v.  Mack,  Harr. 
C3i.  (Mich.)  150;  Snow  T.  Lake,  20  Fla. 
656,  51  Am.  Rep.  625. 

To  record  a  paper  is  to  transcribe  it  into 
the  public  records,  in  a  book  kept  for  that 
purpose,  by  or  under  the  superintendency  of 
the  officer  appointed  for  that  purpose. 

Sawyer  v.  Adams,  supra. 

Mortgages  on  real  and  personal  property 
are  required  to  be  recorded  in  mortgage 
books. 

Ivey  T.  Dawley,  50  Fla.  537,  39  So.  498, 

7  Ann.  Cas.  354;  Parsons  v.  Lent,  34  N.  J. 
Eq.  67;  Thompson  v.  Mack,  Harr.  Ch. 
(Mich.)  150. 

Messrs.  Dsvls  A  Giles,  for  appellee: 
Immediately  upon  the  delivery  oi  the 
Beeman  mortgage  to  the  clerk,  with  instruc- 
tions to  record  the  same  in  accordance  with 
the  statute,  the  same  was  deemed  recorded, 
and  notice  was  immediately  given  all  those 
concerned  of  the  existence  of  tiie  mortgage, 
and  failure  of  the  clerk  to  properly  perform 
his  duty  can  in  no  wise  affect  the  notice 
that  was  given  upon  the  filing  of  the  instru- 
ment for  record. 

27  Cyc.  1169;  Davis  v.  WhiUker,  114  N. 
C.  279,  41  Am.  St.  Rep.  793,  19  S.  E.  699; 
Jones,  Mortg.  §  553;  Parker  v.  Scott,  64 
K.  C.  118;  Deming  v.  Miles,  35  Neb.  739, 
37  Am.  St.  Rep.  464,  53  N.  W.  665;  Mims 
V.  Mims,  35  Ala.  23;  Heflin  v.  Slay,  78  Ala. 
180;  Leslie  ▼.  Hinson,  83  Ala.  268,  3  So. 
443;  OaU  v.  Walls,  28  Ark.  244;  Case  v. 
Hargadine,  43  Ark.  144;  Hine  t.  Robbins, 

8  Conn.  347;  Booth  T.  Bamum,  9  Conn. 
289,  23  Am.  Dec.  339;  Merrick  v.  Wallace, 
19  HI.  496;  Poplin  v.  Mundell,  27  Kan. 
159;  Lee  v.  Bermiagham,  30  Kan.  316,  1 
I.WRA.1916D.  16 


Pac.  73;  Payne  v.  Pavey,  29  La.  Ann.  116; 
Gillespie  v.  Rogers,  146  Mass.  612,  16  K.  E. 
711;  Mutual  L.  Ins,  Co.  v.  Dake,  87  N. 
y.  264;  Shebel  v.  Bryden,  114  Pa.  147,  6 
Atl.  005;  Swepson  v.  Exchange  &  D.  Bank, 
9  Lea,  823;  Bigelow  v.  Topliff,  25  Vt.  282, 
60  Am.  Dec.  264. 

When  plaintiff  filed  his  mortgage  for 
record  with  the  clerk,  with  instructions  to 
record  the  same,  he  had  done  all  that  was 
necessary  to  be  done;  and  whatever  the 
clerk  might  do  thereafter  in  regard  to  the 
instrument  could  not  affect  the  lien  of  his 
mortgage,  acquired  by  the  filing  of  same 
for  record. 

6  Cyc.  1086;  Hook  v.  Fenner,  36  Am.  St. 
Rep.  277,  and  note,  18  Colo.  283,  32  Pac. 
614;  Beebe  v.  Morrell,  15  Am.  St.  Rep.  288, 
and  note,  76  Mich.  114,  42  N.  W.  1119; 
Mangold  v.  Barlow,  61  Miss.  696,  48  Am. 
Rep.  84;  Wood's  Appeal,  82  Pa.  116; 
Throckmorton  v.  Price,  28  Tex.  609,  91 
Am.  Dec.  334. 

Ellis,  J.,  delivered  the  opinion  of  the 
court : 

This  is  an  appeal  from  a  decree  of  fore- 
closure of  a  chattel  mortgage.  W.  M.  Brit- 
tain,  on  July  7,  1913,  was  indebted  to  H. 
L.  Beeman  in  the  sum  of  $616.63,  and,  being 
so  indebted,  executed  and  delivered  to  Bee- 
man his  three  promissory  notes  for  amounts 
aggregating  that  sum.  In  order  to  secure 
the  payment  of  the  notes  Brittain  executed 
and  delivered  to  Beeman,  on  July  26,  1913, 
a  mortgage  on  a  certain  automobile.  The 
mortgage  was  filed  for  record  in  the  office  of 
the  clerk  of  the  circuit  court  for  Orange 
county  on  September  26,  1913,  and  the  mort- 
gage was  recorded  in  Miscellaneous  Book 
23,  page  23G,  of  the  public  records  of  Orange 
county.  The  record  of  the  mortgage  was 
indexed  in  the  index  of  mortgages  kept  by 
the  clerk  in  bis  office  for  that  purpose,  "be- 
ing the  same  book  in  which  all  mortgages 
filed  in  his  office  for  record  are  indexed." 
After  recording  the  mortgage  the  clerk  re- 
turned it  to  Beeman,  who  kept  it  in  his 
possession  until  he  turned  it  over  to  his 
attorney  for  foreclosure.  It  was  never  re- 
corded in  any  other  book  in  the  office  of 
the  clerk  of  the  circuit  court  for  Orange 
county. 

On  the  14th  day  of  May,  1913,  Brittain 
was  indebted  to  Agnes  R.  Spellman  in  the 
sum  of  $800,  evidenced  by  his  promissory 
note  to  her  of  that  date.  To  secure  the  pay- 
ment of  that  note  he  executed  and  delivered 
to  Agnea  R.  Spellman  a  mortgage  on  the 
same  automobile  above  mentioned.  The 
mortgage  was  filed  for  record  in  the  office 
of  the  clerk  of-  the  circuit  court  for  Orange 
county  on  the  5th  day  of  June,  1014,  and 
was    recorded    in    Miscellaneous    Book    23, 
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page  637,  of  the  public  records  of  Orange 
county.  After  it  was  recorded  it  was  re- 
turned to  Agnes  R.  Spellman  by  the  clerk, 
and  she  again  filed  it  for  record  on  the 
2l8t  day  of  September,  1914,  and  it  was  by 
the  clerk  recorded  in  Mortgage  Book  No. 
27,  page  5d4,  of  the  public  records  of 
Orange  county.  When  the  mortgage  was 
first  filed  and  recorded,  it  was  "duly  in- 
dexed in  the  index  of  mortgages,"  and  when 
filed  the  second  time  and  recorded  in  the 
mortgage  book,  it  was  "indexed  in  the  index 
of  mortgages  of  Orange  county."  "Neither 
H.  L.  Beeman  nor  Agnes  R.  Spellman  knew 
of  the  other's  mortgage  at  the  time  of  mak- 
ing and  executing  the  respective  mortgages, 
nor  had  any  knowledge  thereof,  or  any 
knowledge  that  the  other  had  such  mort- 
gage." Kor  was  the  automobile  delivered 
to  either  Agnes  R.  Spellman  or  H.  L.  Bee- 
man,  or  any  one  for  them,  nor  had  either 
of  them  had  possession  of  it  under  their 
respective  mortgages. 

The  foregoing  facts  were  by  stipulation 
between  the  solicitors  for  Agnes  R.  Spell- 
man and  H.  L.  Beeman  agreed  upon  and 
submitted  to  the  court  upon  the  final  hear- 
ing. 

On  the  8th  day  of  October,  1914,  H.  L. 
Beeman  filed  his  bill  in  chancery  to  fore- 
close his  mortgage  against  W.  M.  Brittain, 
making  Agnes  R.  Spellman  party  defend- 
ant. Copies  of  the  notes  and  the  original 
mortgage  were  attached  to  the  bill  as  ex- 
hibits. 

Agnes  R.  Spellman  answered  the  bill,  ad- 
mitting the  execution  of  the  mortgage  from 
Brittain  to  Beeman  and  its  record  on  the 
26th  day  of  September,  1913,  in  Miscellane- 
ous Book  23,  page  236,  and  setting  up  her 
mortgage  from  Brittain,  dated  the  15th  day 
of  May,  1913,  to  secure  a  debt  which  he 
owed  to  her  of  $800,  as  evidenced  by  his 
promissory  note  to  her  for  that  amount,  and 
the  record  of  the  mortgage  as  above  re- 
cited. The  answer  denied  that  the  com- 
plainant's mortgage  from  Brittain  had  ever 
been  properly  recorded.  That  after  being 
recorded  in  Miscellaneous  Book  as  stated, 
it  was  returned  to  Beeman  and  never  refiled 
or  "recorded  in  any  proper  book,  namely, 
Book  of  Mortgages,"  and  denied  that  her 
mortgage  was  a  secondary  lien  to  that  of 
the  complainant. 

Brittain  filed  no  plea,  answer,  or  de- 
murrer, and  an  order  taking  the  bill  as  con- 
fessed was  duly  entered  against  him.  The 
complainant  filed  a  replication  to  the  an- 
swer of  Agnes  R.  Spellman,  and  the  cause 
was  heard  upon  the  bill  of  complaint,  an- 
swer of  Agnes  R.  Spellman,  replication,  and 
the  stipulation  as  to  the  facts  above  men- 1 
tioned. 
L.R.A.1916D. 


The  chancellor  rendered  his  decree  against 
the  defendants,  ordering  them  to  pay  to 
the  complainant  the  sum  of  $695.86  with 
legal  interest  from  the  date  of  the  decree, 
together  with  $75  solicitors'  fees  and  costs 
within  three  days,  and,  in  default  thereof, 
that  the  automobile  be  sold  at  public  sale 
to  the  highest  bidder  for  cash  after  notice, 
appointing  a  master  to  conduct  the  sale, 
and  directing  him  to  pay  the  complainant 
from  the  proceeds  of  the  sale  the  amount 
decreed  to  be  due,  with  solicitors'  fees  and 
costs,  and  to  bring  the  surplus  money,  if 
any,  into  court  to  abide  its  further  order, 
and  that  the  defendants  be  barred  and 
foreclosed  from  all  equity  of  redemption  in 
and  to  the  mortgaged  property.  From  this 
decree  Agnes  R.  Spellman  appealed  to  this 
court,  and  assigned  eight  errors. 

The  first  and  second  assignments  of  er- 
ror present  the  question  of  the  superiority 
of  the  Beeman  mortgage  lien  over  that  held 
by  Agnes  R.  Spellman. 

W.  M.  Brittain's  debt  to  Agnes  R.  Spell- 
man antedated  his  debt  to  H.  L.  Beeman 
by  nearly  two  months.  Brittain's  mort- 
gage to  Agnes  R.  Spellman  was  executed 
two  months  and  eleven  days  prior  to  the 
execution  of  his  mortgage  to  Beeman.  Bee- 
man filed  his  mortgage  for  record  eight 
months  before  Agnes  R.  Spellman  filed  hera 
for  record.  In  the  meantime  neither  had 
actual  knowledge  of  the  other's  mortgage 
upon  the  automobile.  Both  mortgages  were 
recorded  in  Miscellaneous  Book  23  of  the 
public  records  of  Orange  County;  Beeman's 
mortgage  being  recorded  on  page  236,  and 
Agnes  R.  Spellman's  on  page  637.  They 
were  both  indexed  in  the  index  of  mortgages 
kept  in  the  clerk's  office  for  that  purpose, 
and  being  the  same  book  in  which  all  mort- 
gages that  were  filed'  in  that  office  for  rec- 
ord were  indexed. 

Beeman's  mortgage  was  returned  to  him 
after  being  recorded  in  the  Miscellaneous 
Book,  and  he  never  had  it  refiled  for  an- 
other record.  Agnes  R.  Spellman,  however, 
had  her  mortgage  refiled  on  September  21, 
1014,  and  recorded  in  Mortgage  Book  No. 
27,  on  page  564,  and  it  was  again  indexed. 

Section  2496,  General  Statutes  of  1906, 
provides  that  "no  chattel  mortgage  shall  be 
valid  or  effectual  against  creditors  or  sub- 
sequent purchasers  for  a  valuable  consid- 
eration and  without  notice  unless  it  be 
recorded,  or  unless  the  property  included  in 
it  be  delivered  to  the  mortgagee  and  con- 
tinue to  remain  truly  and  bona  fide  in  his 
possession." 

Section  2488,  General  Statutes  of  1906, 
provides  that  "all  instruments  relating  to 
real  and  personal  property  which  are  au- 
thorized or  rigquired  to  be  recorded  shall 
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be  deemed  to  be  recorded  from  the  time  the 
aune  are  filed  with  the  officer  whoM  duty 
it  is  to  record  the  tame." 

The  statute  relating  to  the  duties  of  the 
clerk  of  the  circuit  court  as  recorder  of 
deeds  provides,  among  other  things,  that 
"he  shall  be,  in  the  county  in  which  he  is 
clerk,  the  recorder  of  deeds,  and  of  all  other 
papers  not  pertaining  to  the  circuit  court 
which  he  may  be  required  by  law  to  record. 
For  the  purpose  of  such  recording,  he  shall 
keep:  ...  A  record  of  mortgages,  in 
which  he  shall  record  all  mortgages  on  real 
or  personal  property  and  powers  of  attor- 
ney embracing  a  power  to  execute  mort- 
gages which  may  be  in  form  entitled  to 
record.  .  .  .  Indexes,  alphabetical,  di- 
rect and  inverse,  to  all  the  foregoing 
books."  Gen.  Stat.  1906,  §  1832. 

Prior  to  the  adoption  of  the  Revised  Stat- 
utes in  1892,  there  was  no  statute  of  this 
state  requiring  the  clerk  to  record  chattel 
mortgages  in  any  specifically  designated 
book  in  order  to  give  constructive  notice 
of  their  existence.  So  that  the  record  of  a 
chattel  mortgage  in  Miscellaneous  Record 
Book  was  a  valid  record  of  it,  and  gave  con- 
structive notice  of  its  existence,  assuming 
that  its  execution  had  been  properly  ac- 
knowledged to  entitle  it  to  record.  See  Ivey 
V.  Dawley,  60  Fla.'  637,  30  So.  498,  7  Ann. 
Cas.  3o4.  In  that  case,  however,  §  2488  of 
the  General  Statutes,  which  was  S  1977 
of  the  Revised  Statutes,  was  not  construed 
and  its  effect  was  not  considered. 

This  mortgage  from  Brittain  to  Beeman, 
which  was  attached  to  the  bill  of  complaint 
as  Exhibit  D,  and  made  a  part  of  the  bill, 
bore  the  following  indorsement,  omitting 
the  names  of  the  parties,  character  and 
date  of  the  instrument:  "Filed  for  record 
this  26th  day  of  Sept.  1913,  and  recorded 
in  Misc.  Book  23,  page  236,  of  the  Public 
Records  of  Orange  County,  Florida,  Record 
verified.  B.  M.  Robinson,  Clerk,  by  C.  A. 
Vivian,  D.  C." 

It  is  clear  that  at  the  time  Beeman  ob- 
tained his  mortgage  from  Brittain,  the 
mortgage  held  by  Agnes  R.  Spellman  from 
Brittain  was  not  valid  or  effectual  against 
Beeman,  because  the  Spellman  mortgage 
had  not  been  recorded  nor  filed  for  record. 
Gen.  Stat.  1906,  g3  2496,  2488.  A  subse- 
quent mortgagee  is  on  the  same  footing  as 
a  subsequent  purchaser  under  §  2496  of  the 
General  Statutes.  See  Manny  v.  Woods, 
33  Iowa,  265;  Plaisted  v.  Holmes,  58  X. 
H.  619:  5  Am.  &  Eng.  Enc.  Law,  2d  ed. 
1014;  Van  Winkle  v.  Crowell,  146  U.  S.  42, 
36  L.  ed.  880,  13  Sup.  Ct.  Rep.  18;  Sheets 
V.  Poff,  123  Iowa,  714,  99  K.  W.  573 ;  Jones, 
Chat.  Mortg.  6th  ed.  §  493. 

A  chattel  mortgage  is  only  a  specific 
lien  npon  the  property  described  in'  the 
I/.RJ1.1916D. 


mortgage,  and  is  not  a  conveyance  to  the 
legal  title  or  right  of  possession,  yet  §  2496 
of  the  Gieneral  Statutes  makes  possession  by 
the  mortgagee  of  the  mortgaged  property 
essential  to  the  validity  of  the  mortgage 
aa  against  creditors  and  subsequent  pur- 
chasers for  a  valuable  considerati<m  and 
without  notice  unless  it  be  recorded. 

The  record  of  the  mortgage,  therefore,  is 
a  substitute  for  the  possession  of  the  prop- 
erty by  the  mortgagee.  6  Cyc.  1097;  5  R. 
C.  L.  "Chattel  Mortgages,"  §  35;  Car- 
denas V.  Miller,  108  Cal.  250,  49  Am.  St. 
Rep.  84,  39  Pac.  783,  41  Pac.  472;  Second 
Nat.  Bank  v.  Gilbert,  174  111.  485,  66  Am. 
St.  Rep.  306,  51  N.  £.  584;  Moors  v.  Read- 
ing, 167  Mass.  322,  57  Am.  St.  Rep.  460,  45 
N.  E.  760;  Jones,  Chat.  Mortg.  5th  ed. 
;§  176-178;  Cook  v.  Mann.  6  Colo.  21. 

Under  the  common  law,  possession  of 
property  by  the  mortgagee  under  a  chattel 
mortgage  was  necessary  to  .  its  validity. 
The  mortgagee  acquired  title  to  the  prop- 
erty, subject  to  a.  defeasance.  While,  un- 
der our  statute,  it  is  a  mere  lien,  yet  the 
recording  laws  re(fnire  possession  by  the 
mortgagee,  or  record  of  the  instrument,  as 
essential  to  good  faith  and  protection  of 
creditors  and  subsequent  purchasers  against 
fraud.  In  some  states  failure  to  take  pos- 
session of  the  property  by  the  mortgagee, 
or  failure  to  record  the  instrument,  is  made 
evidence  of  fraud  as  to  creditors  or  subse- 
quent purchasers,  subject  to  rebuttal  by  evi- 
dence of  good  faith;  but  in  this  state  our 
statute  renders  such  failure  by  the  mort- 
gagee to  take  possession  of  the  property  or 
to  record  the  instrummt  conclusive  of  its 
invalidity  as  to  creditors  and  subsequent 
purchasers  for  a  valuable  consideration  and 
without  notice.  If  it  were  not  so,  the  stat- 
ute requiring  the  record  of  the  mortgage  or 
possession  of  the  property  by  the  mortgagee 
could  be  utilized  to  bring  about  success- 
fully the  fraud  which  it  -was  designed  to 
prevent, — the  setting  up  of  secret  mortgages 
against  persons  dealing  with  the  mortgagor 
on  the  faith  that  his  property  was  not  en- 
cumbered. "This  statute  was  designed  to 
require  publicity  to  be  given  to  chattel 
mortgages  for  the  protection  of  persons 
mentioned  therein." 

The  Spellman  mortgage,  being  void  as  to 
Beeman,  continued  to  be  void  as  to  him, 
and  the  subsequent  taking  of  possession  by 
Agnes  R.  Spellman  of  the  mortgaged  prop- 
erty, or  the  record  of  her  mortgage  after 
Beeman  had,  for  a  valuable  consideration 
and  without  notice  of  her  mortgage,  ac- 
quired his,  would  not  restore  the  validity  of 
her  mortgage  as  against  him.  See  Karst  v. 
Gane,  136  N.  Y.  316,  32  N.  E.  1073; 
Stephens  v.  Perrine,  143  N.  Y.  476,  39  N. 
E.  11;  Keet  &  R.  Dry  Goods  Co.  v.  Brown, 
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73  Mo.  App.  245;  Williams  v.  Kirk,  68  Mo. 
App.  457;  Landis  v.  McDonald,  88  Mo. 
App.  335;  Sidener  v.  Bible,  43  Ind.  230; 
Williamdon  v.  New  Jersey  Southern  R.  Co. 
28  N.  J.  Eq.  277;  Brown  v.  Harris,  67  N.  J. 
L.  207,  50  Atl.  689;  Cutler  v.  Steele,  85 
Mich.  627,  48  N.  W.  631. 

In  the  case  of  Karat  v.  Gane,  136  N.  Y. 
324,  32  N.  E.  1073,  Chief  Justice  Andrews, 
in  speaking  for  the  court  upon  the  con- 
struction of  a  statute  similar  to  ours,  said: 
"The  filing  stands  as  a  substitute  for  im- 
mediate delivery  and  an  actual  and  con- 
tinued change  of  possession  of  the  property, 
and  avoids  the  conclusive  presumption  of 
fraud  which  would  otherwise  attach  to  the 
instrument  under  the  act  of  1833  in  the  ab- 
sence of  delivery  and  a  change  of  posses- 
sion of  the  mortgaged  property.  Some 
time  will  necessarily  elapse  between  the 
execution  and  filing  of  the  mortgage.  Where 
it  appears  that  due  diligence  was  exercised 
in  filing  the  mortgage,  and  there  was  no 
unnecessary  delay  and  no  actual  interven- 
ing lien  has  been'  acquired,  there  would  seem 
to  be  no  ground  upon  which  subsequent 
lien  holders  could  question  the  validity  of 
the  mortgage  imder  the  statute  of  1833. 
The  filing  under  these  circumstances  would 
be  immediate,  and  make  the  mortgage  valid 
as  against  liens  subsequently  acquired.  But 
a  delay  of  six  weeks  in  filing  the  mortgage 
is  not  a  compliance  with  the  act.  There 
were  no  circumstances  rendering  so  long  a 
delay  necessary.  There  can  be  no  doubt 
that  if,  during  the  delay  in  filing,  a  lien 
bad  been  acquired  by  a  creditor,  the  mort- 
gage as  to  such  lien,  would  be  void.  The 
mortgage  was,  however,  filed  before  the 
plaintifT's  judgments  and  executions  were 
obtained.  This  did  not  restore  the  validity 
of  the  mortgage  as  against  creditors  whose 
debts  were  in  existence  during  the  default 


in  filing  the  mortgage,  although  judgments 
or  executions'  were  not  obtained  until  after 
the  mortgage  was  in  fact  filed." 

It  is  imnecessary  to  consider  the  effect  of 
the  record  of  Beeman's  mortgage  in  the 
Miscellaneous  Record  Book,  nor  the  subse- 
quent record  of  the  Spellman  mortgage  in 
the  mortgage  record,  because  in  the  view 
we  have  of  the  case  the  failure  of  Beeman 
to  record  his  mortgage  did  not  restore  to 
validity  the  mortgage  of  Agnes  R.  Spellman, 
who,  by  her  conduct  in  failing  to  record 
her  mortgage,  misled  and  deceived  Beeman 
and  induced  credit  to  be  extended  tA  Brit- 
tain.  The  purpose  and  policy  of  the  act 
was  to  protect  one  thus  misled  to  his  injury 
just  as  if  the  first  mortgagee  and  his  mort- 
gagor had  contrived  by  a  system  of  fraudu- 
lently concealing  the  security  or  lien  to 
induce  others  to  extend  to  the  mor^ptgor 
credit  upon  the  faith  of  his  apparently  un- 
encumbered property. 

It  is  not  necessary  under  the  statute  that 
there  be  a  fraudulent  intent  or  purpose  in 
keeping  the  mortgage  off  the  record.  The 
statute  does  not  require  such  a  condition. 
The  statute  conclusively  presumes  that  the 
effect  of  keeping  the  mortgage  off  the  rec- 
ord, and  the  failure  of  the  mortgagee  to 
take  possession  of  the  property,  is  to  de- 
ceive and  mialead  the  creditors  and  subse- 
quent purchasers  without  notice  and  for  a 
valuable  consideration,  and  declares  such 
mortgage  to  be  invalid  as  against  such  cred- 
itors and  subsequent  purchasers. 

In  the  view  we  have  of  the  caae,  it  is 
unnecessary  to  discuss  the  remaining  as- 
signments of  error. 

The  decree  of  the  chancellor  is  affirmed 

Taylor,  Ch.  J.,  and  Sbackieford,  Cock- 
rell  and  Whitfield,  JJ.,  concur. 


Annotation — Effect  of  filing  chattel  mortgage  after  giving  of  subsequent 
mortgage,  but  before  filing  of  the  same. 


As  to  effect  of  chattel  mortgagee  tak- 
ing possession  before  any  specific  right 
or  lien  of  creditors  has  attached,  to  cure 
original  defect  in  mortgage,  including 
failure  to  record,  as  against  creditors, 
see  note  to  Martin  v.  Halloway,  25  L.R.A. 
(N.S.)  110.  And  generally  as  to  retro- 
active effect  of  filing  chattel  mortgages 
for  record  as  against  lien  acquired  on  the 
same  property  after  the  execution  of  the 
mortgage,  see  the  note  to  Baker  v.  Smel- 
ser.  33  L.R.A.  163. 

The  rule  laid  down  in  Spellman  v. 
Bkemait,  ante,  240,  namely,  that  a  chattel 
mortgage  once  void  as  to  a  subsequent 
mortgagee  because  of  failure  to  record 
L.R.A.3916D. 


same  prior  to  the  giving  of  the  second 
mortgage  is  not  restored  to  validity  as 
against  such  second  mortgage  by  filing 
it  for  record  before  the  second  mortgage 
is  recorded,  is  fully  supported  by  the  few 
additional  cases  which  have  passed  upon 
that  question. 

Thus,  in  Dickson  v.  Tyree  (1914)  92 
Kan.  137,  139  Pac.  1026,  where  the  stat- 
ute provided  that  chattel  mortgages  un- 
accompanied by  continued  possession 
were  absolutely  void  as  against  subse- 
quent mortgagees  in  good  faith,  unless 
recorded,  it  was  held  that  the  fact  that 
the  holder  of  a  chattel  mortgage  had 
same  recorded  after  the  giving  of  a  sub- 
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sequent  mortgage,  but  before  same  was 
recorded,  did  not  validate  the  prior  mort- 
gage so  as  to  g^ve  it  priority.  This  de- 
cision was  upon  the  theory  that  since  the 
first  mortgage  had  not  been  recorded  and 
the  mortgagee  had  not  taken  possession 
at  the  time  the  second  mortgage  was 
given,  the  former  was,  by  the  terms  of 
the  statute,  rendered  absolutely  void,  the 
second  mortgagee  having  no  knowledge 
of  the  existencQ  of  the  prior  mortgage, 
and  the  faet  that  the  prior  mortgage  was 
recorded  after  the  giving  of  the  subse- 
quent mortgage,  but  prior  to  the  record- 
ing thereof,  even  though  in  ignorance  of 
the  existence  of  the  second  mortgage, 
was  of  no  avail,  as  the  mortgagee  did  so 
not  as  a  creditor,  and  not  as  a  pur- 
chaser or  mortgagee  who  had  become 
such  subsequent  to  the  date  of  the  sec- 
ond mortgage,  but  merely  as  the  holder 
of  an  unrecorded  mortgage  which,  on 
such  date,  became  of  no  legal  effect  as 
against  the  mortgage  then  given. 

And  under  a  similar  statute  a  like  con- 
clusion was  reached  in  McCarthy  v. 
North  Texas  Loan  Co.  (1907)  —  T«X. 
Civ.  App.  — ,  101  S.  W.  835,  the  court 
saying  that  as  the  first  mortgage  had  not 
been  filed  in  accordance  with  the  require- 
ments of  the  statute  at  the  time  of  the 
execution  of  the  subsequent  mortgage, 
the  mortgagees  therein  became  subse- 
quent mortgagees  in  good  faith,  within 
the  meaning  of  the  statute;  and  that  the 
fact  that  the  prior  mortgagee  had  placed 
his  mortgage  upon  record  before  the  sec- 
ond mortgagees  filed  their  mortgage  did 
not'  alter  the  case.  And  the  same  is  true 
of  Tips  V.  Gay  (1912)  —  Tex.  Civ.  App. 
— ,  146  S.  W.  306,  it  being  again  said 
that  it  was  immaterial  that  the  prior 
mortgage  was  recorded  prior  to  the  re- 
cording of  the  second  mortgage,  as  the 
rights  of  the  mortgagees  under  the  latter 
mortgage  were  fixed  at  the  time  the  same 
was  executed. 

And  a  similar  line  of  reasoning  was 
employed  in  De  Courcey  v.  Collins  (1869) 
21  N.  J.  Eq.  357,  wherein  it  was  held  that 
a  chattel  mortgage  filed  after  the  giving 
of  a  subsequent  mortgage,  but  before  a 
valid  filing  thereof,  was  void  as  against 
same,  under  a  statute  providing  that  un- 
recorded mortgages  shall  be  absolutely 
void  as  against  subsequent  mortgagees 
in  good  faith.  In  this  case  the  first 
mortgagees  contended  that  the  priority 
of  record  should  determine  the  priority 
of  lien,  but  the  court  refuted  this,  say- 
ing: "But  the  infirmity  of  the  case  of 
the  appellants  [first  mortgagees]  is  that 
they  are  not  creditors  obtaining  a  sub- 
sequent lien.  They  are  prior  mortgagees 
L.R.A.1916D. 


who  have  failed  to  put  their  mortgage  on 
record  until  the  lien  of  the  second  mort- 
gage attached.  These  rights,  consequent- 
ly, are  specifically  regulated  by  the  stat- 
ute. The  elear  direction  of  the  act  ia 
that  a  prior  mortgage,  unr^stered, 
shall  be  'absolutely  void  as  against'  sub- 
sequent mortgagees  in  good  faith.  We 
are  asked  to  say  that  this  result  shall 
not  follow  unless  such  subsequent  mort- 
gagee shall  obtain  a  priority  in  the  regis- 
tration of  his  mortgage.  Bat  we  cannot 
say  this,  because  the  statute  says  just 
the  reverse.  The  statute  prescribes  but 
a  single  condition  to  give  a  second  mort- 
g^e  priority  over  the  first  unregistered 
mortgage;  viz.,  bona  fides  in  the  party 
taking  it;  it  is  not,  therefore,  in  the  com- 
petence of  the  court  to  require  the  per- 
formance of  a  second  condition,  viz., 
that  such  second  instrument  must  be  put 
first  upon  the  record.  I  altogether  agree 
in  the  conclusion  of  the  chancellor 
that,  by  the  true  construction  of  the 
act  in  question,  the  first  mortgage 
was  entirely  void  as  against  the  second 
one,  and  that  consequently  the  omission 
to  record  the  latter  according  to  law  can- 
not affect  the  result  of  this  controversy." 

And  in  Bank  of  Farmington  v.  Ellis 
(1883)  30  Minn.  270, 15  N.  W.  243,  where 
the  statute  declared  chattel  mortgag«8 
void  as  against  subsequent  bona  fide 
mortgages  unless  executed  in  good  faith 
and  filed  as  provided,  it  was  held  that  a 
chattel  mortgage  first  executed  and  first 
filed,  but  not  filed  until  after  the  execu- 
tion of  a  second  mortgage,  was  postponed 
to  the  second  mortgage,  it  being  declared 
that  in  such  ease  it  is  the  same  as  if 
neither  mortgage  had  been  filed. 

So,  in  Williams  v.  White  (1910)  165 
Ala.  336,  51  So.  559,  it  was  expressly 
held,  under  a  statutory  provision  that 
conveyances  of  personalty  to  secure 
debts  are  inoperative  as  against  credit- 
ors and  purchasers  without  notice  until 
recorded,  that  a  chattel  mortgage  taken 
after  a  prior  mortgage,  but  before  regis- 
tration thereof,  was  entitled  to  priority 
over  such  prior  mortgage,  although  re- 
corded subsequent  to  the  recording  of 
the  first  mortgage,  the  court  saying  that 
notice  dates  from  the  filing  for  record, 
and  that  the  subsequent  recording  of  the 
mortgage  first  g^ven  had  no  effect  upon 
the  title  previously  acquired  by  the  sub- 
sequent mortgage,  although  the  lattet 
was  filed  subsequently  to  the  filing  of  the 
prior  mortgage. 

And  a  similar  opinion  is  intimated  in 
Patrick  V.  Panlson  (1892)  34  Neb.  416, 
51  N.  W.  1029,  in  which  a  subsequent 
mortgage  was  denied  priority  upon  the 
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ground  that  the  mortgagees  therein  were 
not  bona  fide  mortgagees,  as  required  by 
statute. 

But  where,  in  addition  to  filing  a  first 
mortgage,  possession  has  been  delivered 
previous  to  the  filing  of  a  second  mort- 
gage ezeeuted  prior  to  the  filing  of  the 
first  mortgage,  it  has  been  held  that  the 
first  mortgage  is  entitled  to  priority. 
This  conclusion  was  reached  in  Qarrison 
V.  Street  &  H.  Furniture  &  C.  Co.  (1908) 
21  Okla.  643,  129  Am.  St.  Rep.  799,  97 
Pac.  978,  the  court  expressly  distingniish- 
ing  the  cases  of  Bank  of  Farmington  v. 
Ellis  (liinn.)  and  De  Courcey  v.  Collins 
(N.  J.)  supra,  upon  the  ground  that  the 
element  of  delivery  of  possession  was 
not  involved  in  those  cases.    In  the  Qar- 


rison Case  the  first  mortgage,  which  was 
held  entitled  to  priority,  was  executed 
OD  November  29,  1904,  and  filed  on  De- 
cember 31,  1904,  and  the  subsequent 
mortgage  was  given  on  December  15, 
1904,  and  filed  on  January  3, 1905,  about 
four  hours  after  possession  had  been  de- 
livered to  the  first  mortgagee. 

And  where  the  statutes  merely  provide 
that  a  chattel  mortgage  shall  only  take 
effect  from  the  date  of  registration,  it 
has  been  held  that  a  mortgage  first  given 
and  first  filed  is  entitled  to  priority  over 
a  subsequent  mortgage  given  previous  to 
the  filing  of  the  first  mortgage,  but  filed 
subsequent  to  the  filing  of  such  mort- 
gage. Copeland  v.  Bennet  (1837)  10 
Yerg.  (Twin.)  355.  G.  J.  0. 
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PAUL  A.  DESSER  et  al.,  Appto., 

T. 

CITY  OF  WICHITA  et  al. 
(06  Kan.  820,  153  Pac.  1194.) 

Jitney  bna  —  license  fee  —  prohibition. 

1.  The  provision  of  the  ordinance  in  ques- 
tion, requiring  those  operating  any  self- 
propelled  vehicles  carrying  passengers  for 
hire  to  pay  additional  licenses  of  $300  to 
$400  before  being  permitted  to  solicit  or 
receive  pagaengers  on  the  paved  portions  of 
certain  designated  streets,  ^though  prac- 
tically prohibitive  as  to  such  designated 
places,  is  a  valid  exercise  of  municipal  conr 
trol. 

For  other  ea»e*,  see  License,  II.  e,  tn  Dig. 

1-52  N.  S. 
Municipal  oorporatlon  —  regulation  of 

Jitney  buses  —  aiding  street  railways. 

2.  Tliat  the  effect  of  such  ordinance,  if 
enforced,  would  involve  a  benefit  to  the 
street  railway  company,  is  no  reason  why 
the  city  may  not  prescribe  such  regulation. 
For  other  cases,  see  Jitney  Buses,  in  Dig. 

t-5i  S.  B. 

Headnotes  by  West,  J. 


Oonrts  —  Interference  with  Jitney  reg- 
ulation. 

3.  Before  the  courts  can  interfere  with 
the  exercise  of  legislative  power  granted  to 
the  city  to  license  and  regulate  such  con- 
veyances, it  must  appear  that  the  attempt- 
ed exercise  of  such  power  is  flagrantly  un- 
just, unreasonable,  or  oppressive. 
For  other  eases,  see  Courts,  I,  e,  S,  in  Dig. 

l~5i  N.  B. 

(Johnston,  Ch.  J.,  and  Porter,  J.,  dissent.) 
(December  11,  1915.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  District  Court  for  Sedgwick 
County  in  defendants'  favor  in  an  action 
brought  to  enjoin  the  enforcement  of  an 
ordinance  regulating  motor  vehicles.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fred  Stanley,  Claude  C.  Stan- 
ley, and  Benjamin  F.  Hegler  for  appel- 
lants. 

Messrs.  James  A.  Conly,  K.  Harris, 
V.  Harris,  Ii.  S.  Ferry,  T.  F.  Doran, 
and  J.  S.  Dean,  for  appellees: 

Tlie  ordinance  was  not  void. 

Newton  v.  Atchison,  31  Kan.  153,  47  Am. 


Note. —  As  to  regulation  of  jitney  buses, 
see  notes  to  Dickev  v.  Davis,  L.R.A.1915F, 
840,  and  Memphis  v.  State,  L.R.A.1916B, 
11.56. 

Generally  as  to  validity  of  excise  or  li- 
cense tax  upon  automobiles,  see  notes  to 
Christy  v.  Elliott,  1  L.R.A.(N.S.)  215; 
Mark  v.  District  of  Columbia,  37  L.R.A. 
(N.S.)  440;  and  Re  HofTert,  52  L.R.A. 
(N.S.)  949.  The  notes  just  referred  to  in- 
clude some  cases  as  to  the  validity  of  a  li- 
cense tax  on  automobiles  as  affected  by  its 
amount  or  prohibitory  character.  Other 
concrete  phases  of  that  general  question 
are  presented  in  the  notes  to  People  ex  rel. 
L.R.A.1916D. 


State  Bd.  of  Health  v.  Wilson,  35  L.R.A. 
(N.S.)  1074,  on  "Validity  of  license  Ux 
on  peddlers  so  high  as  to  be  prohibitory  in 
effect;"  Louisville  v.  Pooley,  25  L.RA. 
(N.S.)  583,  on  "Validity  of  license  upon 
business  of  lending  money  as  affected  by 
excessive  amount  of  the  license  fee;"  Troy 
V.  Western  U.  Teleg.  Co.  27  L.R.A.(N.S.) 
627,  on  "Validity  of  license  fees  exacted  of 
telegraph  and  telephone  companies  as  af- 
fected by  amount;"  and  Minnesota  v.  Mar- 
tin, 61  L.R.A.(N.S.)  40,  on  "Validity  of 
license  fee  exacted  of  auctioneer  as  affected 
by  amount." 
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Rep.  486,  1  Pac.  288;  Re  Martin,  62  Kan. 
640,  64  Pac.  43;  Kansas  City  v.  Overton, 
68  Kan.  560,  75  Pac.  549;  Tulloss  v.  Sedan, 
31  Kan.  165,  1  Pac.  285. 

The  city  of  Wichita  had  authority  to 
pass  the  ordinance  in  question. 

Atchison  Street  R.  Co.  t.  Missouri  P.  R. 
Co.  31  Kan.  660,  3  Pac.  284;  Atchison 
Street  R.  Co.  t.  Nave,  38  Kan.  744,  6  Am. 
St.  Rep.  800,  17  Pac.  587 ;  Blair  v.  Chicago, 
201  V.  S.  400,  457,  50  L.  ed.  801.  825,  26 
Sup.  Ct.  Rep.  427;  State  ex  rel.  Kansas  v. 
Corrigan  Consol.  Street  R.  Co.  85  Mo.  263, 
55  Am.  Rep.  361. 

The  business  of  a  common  carrier  is  a 
privilege,  and  not  a  right,  and  before  the 
privilege  can  be  exercised  by  any  individ- 
ual, firm,  or  corporation,  authority  to  do 
so  must  be  obtained  either  from  the  state 
directly,  or  from  a  duly  authorized  agency 
of  the  state. 

California  v.  Central  P.  R.  Co.  127  U.  S.  1, 
40,  32  L.  ed.  150,  157,  2  Inters.  Com.  Rep. 
153,  8  Sup.  Ct.  Rep.  1073;  Street  R.  Co.  v. 
Nave,  38  Kan.  744,  5  Am.  St.  Rep.  800,  17 
Pac.  587;  Atchison  Street  R.  Co.  ▼.  Mis- 
souri P.  R.  Co.  31  Kan.  660,  8  Pac.  284; 
3  Dill.  Mun.  Corp.  6th  ed.  p.  1977,  S  1237. 

West,  J.,  delivered  the  opinion  of  the 
court: 

This  suit  was  brought  to  enjoin  the  en- 
forcement of  an  ordinance  enacted  by  the 
city  of  Wichita,  prescribing  certain  regu- 
lations and  requiring  certain  licenses  from 
persons  operating  jitneys  and  other  motor 
vehicles.  The  ordinance  is  attacked  as  void 
because  prohibitive  and  unreasonable. 

Without  going  into  unnecessary  detail  it 
is  sufficient  to  say  that  numerous  regula- 
tions are  laid  down  for  the  control  of  the 
vehicles  in  question,  and  a  license  of  (25  to 
$35  is  required,  according  to  their  capacity. 
Section  4,  however,  requires  that  before  the 
owners  of  such  v^ides  shall  be  permitted 
to  solicit  or  receive  passengers  on  or  along 
the  paved  portions  of  certain  designated 
streets,  they  shall  pay  an  additional  license 
of  $300  to  $400,  according  to  the  capacity  of 
th;  vehicle.  It  is  asserted,  and  we  are  con- 
vinced, that  as  to  these  specifically  desig- 
nated places  the  requirement  is,  and  doubt- 
less was  intended  to  be,  practically  pro- 
hibitive. We  find  no  other  feature  of  the 
ordinance  about  which  serious  question 
could  arise  as  to  reasonableness,  and  it  is 
convincingly  apparent  th&t,  regardless  of 
this  requirement  of  §4,  the  ordinance  would 
have  been  enacted  and  would  be  valid.  So 
the  validity  of  this  one  provision  is  the  sole 
question  for  determination. 

It  is  not  only  suggested,  and  to  some  ex- 
tent proved,  as  shown  by  the  record,  but 
it  is  well  known,  that  the  street  car  sys- 
L.R.A.1916D 


tern  in  the  city  of  Wichita  is  one  long  es- 
tablished; that  the  company  is  required  to 
pay  taxes,  to  keep  up  and  maintain  its 
tracks,  and  to  submit  to  such  reasonable 
regulations  as  may  be  prescribed  for  its 
operation.  Its  maintenance  and  continu- 
ance involve  not  only  the  investment  and 
profit  or  loss  upon  a  large  sum  of  money, 
but  to  a  great  extent  the  convenience  and 
necessity  of  the  city  and  its  inhabitants. 
Jitneys  and  similar  vehicles  run,  not  upon 
tracks  laid  at  their  owners'  expense,  but 
upon  the  public  streets,  with  no  'ourden  of 
providing  depots  or  waiting  stations,  or 
outlay,  except  the  mere  cost  of  vehicles  and 
their  operation.  No  doubt  persons  thus 
operating  these  conveyances  for  hire  must 
be  classed  as  and  are  common  carriers.  Be- 
ing such,  they  are,  of  legal  necessity,  sub- 
ject to  regulation  and  control  as  are  other 
common  carriers  of  passengers  for  hire. 

The  presumption  of  good  intention  must 
be  accorded  the  city  in  passing  the  ordi- 
nance. The  same  rules  of  construction  ap- 
ply as  to  a  statute,  and,  unless  clearly  void, 
the  enactment  must  be  upheld.  Swift  v. 
Topeka,  43  Kan.  671,  8  L.RA.  772,  23  Pac. 
1075;  Denning  v.  Yount,  9  Kan.  App.  708, 
59  Pac.  1092. 

That  the  effect  of  §  4  is  incidentally  or 
necessarily  to  benefit  the  street  railway 
company  is  not  the  last  word  to  be  said. 
It  is  of  interest  quite  vital  to  the  mu- 
nicipality that  a  street  car  system  not  only 
exist  there,  but  that  it  be  able  to  subsist 
and  furnish  proper  and  needed  service.  It 
is  not  a  misuse  of  power  so  to  legislate  that 
this  result  can  be  accomplished  merely  be- 
cause it  involves  an  advantage  to  the  utility 
in  question  as  well  as  to  the  municipality. 

There  is  no  attempt  to  exclude  from  all 
the  streets.  On  the  contrary,  all  streets 
and  parts  thereof  except  those  thus  special- 
ly reserved  are  expressly  permitted  to  be 
traversed  at  will. 

The  Constitution  vests  in  the  legislature 
authority  to  make  provision  by  general  law 
for  the  organization  of  cities,  towns,  and 
villages.  Article  12,  §  6.  This  has  been 
held  to  add  nothing  to  the  general  grant  of 
legislative  power  expressed  in  §  1  of  arti- 
cle 2.  Wulf  V.  Kansas  City,  77  Kan.  358, 
94  Pac.  207.  The  legislature  may  rightful- 
ly prescribe  the  powers  of  a  city,  "subject 
only  to  constitutional  restrictions."  Roby 
V.  Shunganunga  Drainage  Dist.  77  Kan. 
754,  759,  95  Pac.  399.  It  can  act  direcUy 
or  through  some  other  body.  State  ex  rel. 
Dawson  v.  Parsons  Street  R.  &  Electrical 
Co.  81  Kan.  430,  28  L.R.A.(N.S.)  1082, 
105  Pac.  704;  SUte  ex  rel.  Foote  v.  Hutch- 
inson, 93  Kan.  405,  410,  144  Pac.  241.  In 
pursuance  of  this  power  the  legislature  has 
conferred  on  cities  authority  to  do  a  variety 
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of  thing^.  "To  ...  do  all  other  acts 
in  relation  to  the  .  .  .  concerns  of  the 
city  necessary  to  the  exercise  of  its  cor- 
porate or  administrative  powers."  Gen. 
Stat.  1909.  §  1214,  subdiv.  4. 

To  adopt  all  necessary  meastires  for  the 
protection  of  the  traveling  public.  Sec- 
tion 1254.  To  fix  the  rate  of  carriage  of 
persons.  Section  1255.  To  vacate  and  close 
any  street  or  alley  or  portion  thereof.  Sec- 
tion 1286.  To  require  the  construction  of 
viaducts  or  tunnels  over  and  under  streets 
or  tracks.  Section  1289.  To  levy  and  col- 
lect a  license  tax  upon  and  regulate  all  oc- 
cupations conducted  in  the  city,  "including 
.  .  .  hackney  or  livery  carriages  .  .  . 
and  all  wagons  and  other  vehicles  trans- 
porting .  .  .  pasfiengers  for  pay."  Sec- 
tion 998;  sec  also  §  1334.  To  issue  bonds 
for  the  purpose  of  purchasing,  construct- 
ing, or  extending  utilities,  including  a  street 
railway.  Laws  1913,  chap.  123;  Senate  J. 
R.  No.  15,  Laws  1913,  p.  199.  To  construct 
viaducts  and  assess  the  cost  to  a  street  rail- 
way company.  Laws  1913,  chap.  106.  To 
acquire  title  by  purchase,  gift,  or  condem- 
nation of  lands  for  public  feed  lots,  and  to 
have  supervision  and  control  thereover. 
Laws  1915,  chap.  127. 

In  Kansas  City  v.  Overton,  68  Kan.  660, 
75  Pac.  540,  an  ordinance  was  upheld  re- 
quiring hucksters  or  hawkers  to  pay  a 
license  of  $36  a  month  and  a  helper  or  as- 
sistant to  pay  a  license  of  $15,  and  exempt- 
ing from  its  operation  those  who  person- 
ally sold  the  produce  of  their  own  or  leased 
lands.  In  Schaake  v.  Dolley,  86  Kan.  598, 
37  L.R.A.(N.8.)  877,  118  Pac.  80,  Ann.  Cas. 
1913A,  254,  upholding  the  validity  of  the 
statute  authorizing  the  charter  board  to  re- 
fuse a  bank  charter  where  it  deems  that  no 
public  necessity  therefor  exists,  it  was 
pointed  out  that  the  alleged  common-law 
right  to  engage  in  the  banking  business 
must  be  governed  by  the  wants  and  condi- 
tions of  the  people,  and  that  it  is  one  of 
the  functions  of  the  legislature  to  provide 
such  new  rules  subversive  of  the  common 
law  as  it  may  deem  proper  for  the  welfare 
of  society  in  the  changing  conditions  inci- 
dent to  progress.  It  was  said  that  to  de- 
cide the  act  in  question  void  would  be  mere- 
ly to  substitute  the  court's  opinion  for  that 
of  the  deliberate  judgment  of  the  legisla- 
ture; further,  that  the  act  does  not  prohibit 
persons  from  engaging  in  the  banking  busi- 
ness^  but  from  needlessly  duplicating  an 
established  business,  regardless  of  the  pub- 
lic necessity.  The  same  doctrine  applies 
here.  Modern  requirements  for  municipal 
transportation  render  it  essential  that  the 
power  to  regulate  by  the  governing  body  be 
broad.  In  Baxter  Teleph.  Co.  v.  Cherokee 
County  Mut.  Teleph.  Asso.  94  Kan.  159,  185, 
L.R.A.1916D. 


L.R.A.1016B,  1083,  146  Pac.  324,  involvias^ 
the  establishment  of  a  competitive  telephone 
service  in  a  field  already  occupied,  it  'was 
suggested  in  the  opinion    (p.   165)    that  at 
mere  rival  can  have  no  such  interest  as  will 
permit  it  to  maintain  an  action  to  prevent: 
competition;   that  such  matters  are  to    b^ 
controlled  by  those  acting  for  the  public, 
in  that  case  the  Utilities  Commission,  the 
statute  having  provided  as  a  matter  of  pub- 
lic policy  that  a  telephone  company,  unless 
a  mutual  one,  will  not  be  authorized  to  do 
business  until  it  has  obtained  a  certificate 
or  a  license  of  authority  "as  a  public  con- 
venience and  necessity  within  the  commun- 
ity where  it   seeks  to  do   business."      (p. 
166.)     More  closely  analogous,  perhaps,  is 
O'Neal   v.   Harrison,   96  Kan.   339,  Ii.B.A.. 
1915F,  1069,  160  Pac.  551,  to  the  effect  that 
under  a  statute  giving  power  to  make  r^- 
ulations   to   secure  the  general   health,    to 
prevent  and  remove  nuisances,  and  to  com- 
pel and  regulate  the  removal  of  garbage  be- 
yond the  corporate  limits,  a  city  may  grant 
an  exclusive  right  to  the  highest  bidder  to 
remove  all  the  garbage.    It  was  vigorously 
contended  that  citizens  have  a  natural   or 
inherent  right  to  remove  the  garbage  from 
their  own  premises  if  they  so  desire,  and 
that  discrimination  and  favoritism  were  not 
in  contemplation  when  the  power  referred 
to  was  vested  in  the  municipality.    But  the 
court  declared  that  "the  decided  weight  of 
authority  supports  the  right  of  a  municipal- 
ity either  itself  to  take  over  the  conduct  of 
a  business  the  manner  °of  operating  which 
may  affect  the  public  welfare,  or  to  put  it 
entirely  in  the  hands  of  a  single  individual 
or  company."    Page  340. 

It  was  also  said  (p.  342)  that  while  mon- 
opolies are  against  public  policy,  thia  is 
a  rule  of  the  common  law  not  binding  upon 
the  legislature. 

Underlying  all  this  authority  is  the  sub- 
stratum of  reasonableness,  for  arbitrary, 
unreasonable,  or  capricious  enactments  are 
not  a  use,  but  an  abuse,  of  legislative  power. 
Nevertheless,  those  who  pass  ordinances  for 
a  city,  like  those  who  enact  statutes  for  a 
state,  are  primarily  the  judges  of  what  rea- 
sonable requirements  are,  and  it-  is  not  for 
the  courts  to  interfere  unless  and  until  it 
appears  beyond  question  that  the  thing  done 
was  not  a  use,  but  a  misuse,  of  power.  "Be- 
.fore,  however,  the  courts  will  interfere  and 
declare  a  license  tax  to  be  unjust  or  unrea- 
sonable, a  flagrant  case  of  excessive  and  op- 
pressive abuse  of  power  by  the  city  author- 
ities in  the  levying  of  the  license  tax  must 
be  established."  Lyons  ▼.  Cooper,  39  Kan. 
324,  syl.  1,  18  Pac.  296.  See  also  Lebanon 
V.  Zanditon,  75  Kan.  273,  276,  89  Pac.  10; 
Stark  T.  Geiser,  90  Kan.  504,  506,  136  Pac. 
666. 
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Whatever  natural  right  a  citizen  may 
have  to  traverse  the  streets  of  his  city  witli 
a  motor  vehicle  for  the  conveyance  of  his 
family  or  hia  friends,  no  inherent  right  ex- 
ists to  devote  his  vehicle  to  the  public  use 
of  carrying  passengers  for  hire,  and  to  ap- 
propriate to  himself  the  use  of  all  the  streets 
for  purposes  of  profit. 

Beyond  question,  the  city  could  vacate 
one  or  more  of  the  streets  over  which  he 
might  desire  to  operate.  It  cannot  only  re- 
quire him  to  pay  a  license  tax,  but  it  may 
also  regulate  the  manner  of  his  carrying  on 
his  enterprise.  Why  may  it  not  classify 
motor  vehicles  by  themselves,  and  refuse  to 
permit  them  to  crowd  congested  portions  of 
the  business  streets  where  patrons  of  an- 
other class  of  vehicles — street  cars — ^must 
ali^t  and  take  passage?  Suppose,  indeed, 
a  company  or  corporation  owning  motor 
vehicles  had  the  facilities  and  the  desire  to 
occupy  all  the  streets  to  the  utter  destruc- 
tion of  the  street  car  business.  Would  the 
city  have  nothing  to  sayt  Is  the  munici- 
pality a  mere  automaton,  helpless  in  the 
presence  of  crowding  and  conflicting  enter- 
prises and  scrambles  for  business  which  in- 
volve the  comfort,  the  convenience,  and  the 
safety  of  the  traveling  publicf    Not  so. 

The  power  to  regulate  livery  and  sales 
stables  has  been  held  to  include  the  right  to 
designate  their  location  and  to  prohibit 
their  erection  at  other  places.  St.  Louis  v. 
Rueeeil,  116  Mo.  248,  20  L.R.A.  721,  22  S. 
W.  470.  In  licensing  the  use  of  vehicles  on 
streets  it  has  been  held  that  the  city  is 
exercising  its  police,  and  not  its  taxing, 
power.  Tomlinson  v.  Indianapolis,  144  Ind. 
142,  43  N.  E.  9,  36  L.R.A.  413,  and  note 
as  to  authority  of  municipalities.  It  was 
held  by  the  Texas  court  of  criminal  appeals 
in  Ex  parte  Savage,  63  Tex.  Crim.  Rep.  2B5, 
141  S.  W.  244,  Ann.  Cas.  1913D,  951,  that 
an  ordinance,  providing  for  an  official  bill 
poster,  who  shall  have  the  sole  power  to 
post  bills  and  advertisements,  does  not  vio- 
late the  Texas  statute  against  monopolies. 
While  denying  the  validity  of  the  particular 
ordinance  in  question,  for  other  reasons,  it 
was  declared  that  the  city  might  regulate 
the  erection  and  maintenance  of  bill)x)ards 
and  prevent  the  maintenance  of  others,  ex- 
cept as  authorized  substantially  by  the  ordi- 
nance, and  require  persons,  before  pursuing 
such  business,  to  procure  proper  license 
therefor.  In  McFall  v.  St.  Louis,  232  Mo. 
718,  33  L.R.A.(N.S.)  471,  135  S.  W.  51, 
an  ordinance  was  upheld  which  licensed 
hack  drivers  who  could  procure  the  consent 
of  abutting  property  owners,  and  denied  the 
same  privilege  to  those  who  could  not  ob- 
tain such  consent.  As  to  the  power  of  the 
city  to  establish  exclusive  hack  stands,  see 
L.R.A.1916D. 


note  in  33  L.R.A.(K.S.)  471.  Many  ex- 
clusive franchises  are  held  not  to  be  im- 
lawful,  although  creating  l^^l  monopolies. 
27  Cyc.  896.  In  the  case  of  Re  William 
Hoflert,  34  S.  D.  271,  62  L.R.A.(N.S.) 
949,  148  K.  W.  20,  the  statute  under  con- 
sideration imposed  a  registration  fee  of  $6 
on  all  motor  vehicles  used  upon  the  public 
highways  of  the  state,  12)  per  cent  thereof  to 
be  forwarded  to  the  secretary  of  state,  the 
remainder  to  be  placed  in  the  county  motor 
vehicle  road  fund  and  expended  only  for 
the  repair  and  maintenance  of  public  high- 
ways beyond  the  limits  of  cities  and  towns. 
The  power  of  the  legislature  to  impose  this 
license  in  addition  to  an  ad  valorem  tax 
was  upheld.  The  road  tax  of  87)  per  cent 
was  held  to  be  a  proper  charge  for  the  privi- 
lege of  utting  such  vehicles  upon  the  public 
highway;  also  that  the  placing  of  self- 
drivsn  vehicles  in  a  class  by  themselves  is 
not  an  unlawful  discrimination.  The  foot- 
note—page 949  of  62  L.R.A.<N.S.)— has 
numerous  recent  decisions  touching  the  con- 
trol and  classification  of  motor  vehicles  up- 
on public  highways.  The  city  of  San  An- 
tonio passed  an  ordinance  regulating  the 
operation  of  street  cars,  jitneys,  motor  om- 
nibuses, and  other  vehicles  using  its  streets 
for  local  street  transportation.  The  court 
exhaustively  discussed  the  power  of  cities 
to  control  such  transportation.  It  seems 
that  the  particular  provision  complained  of 
was  one  requiring  a  bond  for  the  protection 
of  citizens,  and  in  an  opinion  denying  a  re- 
hearing it  was  said:  "Appellant  desired 
to  use  the  streets  for  private  purposes  of 
gain,  and  the  city  has  the  absolute  right  to 
prohibit  the  use  of  ihe  streets  for  his  pri- 
vate business,  and,  in  case  it  gave  permis- 
sion for  such  use,  had  the  right  to  compel 
the  payment  of  a  license  fee."  Greene  v. 
San  Antonio,  —  Tex.  Civ.  App.  — ,  178  S. 
W.  6,  11. 

Certified  copies  of  opinions  of  the  supreme 
court  of  Tennessee  in  Memphis  Street  R.  Co. 
V.  Rapid  Transit  Co.  —  Tenn.  — ,  L.R.A. 
1916B,  1143,  P.U.R.1916A,  834,  179  S.  W. 
635,  and  Memphis  v.  State,  —  Tenn.  — , 
L.R.A.1916B,  1161,  P.U.R.1916A,  825,  179 
8.  W.  631,  have  been  furnished.  These  de- 
cisions, recently  rendered,  validate  the  stat- 
ute of  Tennessee,  declaring  those  operating 
jitneys  to  be  common  carriers,  and  that 
their  operation  should  be  unlawful  within 
incorporated  cities  or  towns  without  first 
obtaining  a  permanent  license  under  ordi- 
nances from  such  city  or  town,  and  that  no 
such  license  should  be  issued  unless  the 
owner  should  file  with  the  clerk  of  the  coun- 
ty court  a  bond  of  not  less  than  $5,000  to 
cover  loss  of  life  or  injury  to  person  or 
property  inflicted  by  such  carrier  or  caused 
by   his   n^ligence,   and   that    such    license 
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should  embody  such  rights,  terms,  and  con- 
ditions ae  the  city  or  town  might  elect  to 
impose.  Complaint  was  made  because  the 
city  of  Memphis  had  passed  an  ordinance 
pursuant  to  this  statute,  but  the  court  said 
it  was  very  clear  then  that  the  defendant 
bad  no  riglit  whatever  to  do  business  on  the 
streets  of  Memphis.  In  the  first  of  the 
cases  mentioned,  it  was  held  that  the  street 
railway  company  could  enjoin  the  jitney 
owners  from  operating  upon  the  streets 
without  license.  In  the  other,  the  city  pros- 
ecuted for  violation  of  the  statute,  and  the 
defendant  sought  release  by  writ  of  habeas 
corpus.  The  same  conclusion  was  reached 
as  to  the  validity  of  the  enactment,  and  the 
opinion  contains  a  thorough  discussion  of 
the  recent  development  of  jitney  transporta- 
tion and  the  propriety  of  separate  classifi- 
cation. In  Ex  parte  Dickey,  —  W.  Va.  — , 
L.R.A.1915F,  840,  P.U.R.1915E,  03,  85  S. 
E.  781,  the  city  of  Huntington,  through  its 
commissioners,  passed  an  ordinance  for  the 
regulation  and  licensing  of  "jitney  buses," 
the  licenses  being  graded  somewhat  on  the 
capacity  of  the  vdiicles,  requiring  a  bond 
of  $5,000  to  pay  all  lawful  claims  for  dam- 
ages, the  commission  reserving  to  itself  the 
right  to  refuse  or  grant  such  license  as  ap- 
plied for,  or  to  change  the  route  or  hours  set 
forth  in  the  application,  and  then  granting 
the  license  upon  such  changed  route  or 
hours  or  both.  It  was  held  that  one  who 
makes  the  highway  his  place  of  business 
and  uses  the  streets  for  his  private  gain  in 
running  a  stagecoach  or  omnibus  may  be 
utterly  denied  such  right,  or  that  it  may 
be  permitted  to  some  and  denied  to  others. 
In  the  opinion  it  was  said:  "Conveyances 
on  the  streets,  for  the  use  of  the  general 
public,  are  of  the  same  character,  and,  in 
addition  to  this,  cabs,  hackney  coaches,  om- 
nibuses, tasicabs,  and  hacks,  when  unneces- 
sarily numerous,  interfere  with  ordinary 
traffic  and  travel  and  obstruct  them.  Pre- 
scription of  routes  or  places  of  business  for 
them  is  a  fair,  reasonable,  and  efi&cacious 
means  of  preventing  such  results.  .  .  . 
They  are  engaged  in  a  public  service  which 
the  legislature  may  alwavs  regulate."  p. 
849  of  L.R.A.1915F. 

The  foregoing  serve  to  demonstrate  the 
principle  which  must  control. 

In  view  of  all  the  facts  and  circumstances, 
it  would  be  difficult  to  find  an  expression 
more  apt  than  the  following  from  the  deci- 
sion in  the  case  of  Re  Martin,  62  Kan.  638, 
640,  64  Pac.  43,  44:  "There  is  unquestioned 
power  in  the  legislature  to  impose  a  license 
tax  on  occupations,  whether  it  be  laid  for 
regulation  or  purposes  of  revenue.  .  .  . 
Being  a  license  tax,  the  express  constitu- 
tional restrictions  as  to  equality  and  uni- 
formity of  rate  do  not  apply,  and  the 
L.R.A.1916D. 


amount  of  the  tax,  as  well  as  the  method 
of  imposing  it,  is  left  to  legislative  judg- 
ment and  discretion.  ...  If  the  license 
tax  imposed  were  flagrantly  unreasonable, 
unjust,  and  oppressive,  courts  might  prop- 
erly interfere;  but  we  have  no  such  ease  be- 
fore us."    p.  640. 

The  trial  court  denied  the  injunction 
sought  by  the  plaintiff.  The  requirement  of 
§  4  is  within  the  power  of  the  municipality, 
and  the  judgment  is  affirmed. 

Porter,  J.,  dissenting: 

Believing  tJiat  the  judgment  in  this  case 
is  wrong,  I  am  compelled  to  dissent;  and, 
because  the  decision  is  far-reaching  in  its 
results  and  of  more  than  ordinary  import- 
ance to  the  public,  I  feel  it  my  duty  to 
state  the  grounds  upon  which  I  dissent. 

Most  that  is  said  in  the  majority  opinion 
respecting  the  power  of  the  city  to  regulate 
the  operation  of  jitneys  and  their  use  of 
the  streets,  and  to  impose  a  reasonable  oc- 
cupation tax,  is,  I  think,  beside  the  mark. 
This  is  obvious  from  the  fact  that  no  con- 
tention to  the  contrary  is  made  by  the  plain- 
tiffs. In  their  briefs  plaintiffs  concede  that 
the  city  may  even  forbid  the  operation  of 
jitneys  upon  certain  streets  in  ease  the  safe- 
ty of  the  public  requires  it.  Moreover,  at 
the  oral  presentation,  counsel  for  the  street 
railway  company,  who  argued  the  case  for 
the  city,  frankly  stated  their  contention  to 
be  that  the  city  possessed  the  power  to 
enact  the  ordinance  for  the  express  purpose 
of  preventing  competition  in  the  business  of 
the  street  railway,  if  such  compeition  would, 
in  the  opinion  of  the  city  commissioners,  re- 
sult in  the  destruction  of  its  business,  or 
deprive  it  of  sufficient  revenue  to  enable  it 
to  furnish  adequate  service  to  the  public. 
Although  the  majority  opinion  starts  out 
with  the  concession  that  §  4  of  the  ordinance 
was  enacted  for  the  purpose  of  prohibiting 
jitneys  from  operating  on  certain  streets  in 
the  city,  decisions  are  cited  to  the  effect  that 
the  presumption  is  that  the  city  acted  with 
a  good  intent.  Since  the  intent  is  known 
and  conceded  on  all  sides  to  have  been  to 
prevent  jitneys  from  competing  with  the 
street  railway,  we  do  not  need  the  aid  of 
any  presumption  as  to  its  character. 

The  sole  question  we  have  to  determine 
is  this:  Has  the  city  the  power  to  enact  an 
ordinance  forbidding  jitneys  to  operate  up- 
on any  street  occupied  by  the  tracks  of  a 
street  railway?  It  is  even  narrower  than  I 
have  stated  it.  The  real  question  is.  Has 
the  city  the  power  to  enact  such  an  ordi- 
nance for  the  sole  purpose  of  preventing 
competition  in  the  business  of  the  street 
railway?  If  it  has,  then  it  follows  that 
the  city  may  prohibit  the  owners  of  hacks. 
omnibuses,  taxicabs,  and  carriages  of  any 
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kind  from  using  any  etreei  to  transport  per- 
sons from  one  part  of  the  city  to  anotlier 
for  hire  on  the  ground  that  the  best  inter- 
ests of  the  city  are  subseryed  by  giving  to 
the  street  railway  company  an  exclusive 
right  to  transport  passengers. 

The  majority  opinion  cites  authorities  to 
t]te  effect  that  many  exclusive  franchises  are 
helA  not  to  be  unlawful,  though  creating 
monopolies.  None  of  the  authorities  cited 
goes  80  far  as  to  intimate  that  a  city,  under 
the  guise  of  attenrpting  to  regulate  one  busi- 
ness, could  add  anything  to  the  rights  and 
privileges  of  another  business  which  a  util- 
ity corporation  carries  on  under  an  exist- 
ing franchise.  The  city  of  Wichita  is  under 
the  commission  form  of  government,  and 
the  statute  governing  such  cities  prohibits 
the  amendment  of  any  existing  grant,  right, 
privilege,  or  franchise  except  by  an  ordi- 
nance, which,  under  certain  conditions,  must 
be  submitted  to  the  electors  of  the  city. 
Gen.  Stat.  1909,  §  1330.  Moreover,  it  must 
be  obvious  that  even  where  a  city  grants  an 
exclusive  right  to  a  street  railway,  it  could 
not,  if  it  would,  give  to  the  company  the 
exclusive  right  to  the  use  of  the  entire 
streets,  nor  forbid  the  public  to  use  the 
portion  of  the  streets  not  occupied  by  the 
railway.  Suppose  a  company  carrying  on 
the  transfer  business  in  a  city  should  com- 
plain that  its  investment  was  being  mined 
by  competition  of  private  persons  who  used 
motor  cars  and  offered  the  public  quiclcer 
service  at  cheaper  prices.  Could  the  city, 
under  the  guise  of  "regulation,"  but  solely 
to  protect  the  business  of  the  corporation, 
enact  an  ordinance  prohibiting  the  individ- 
uals from  using  the  portions  of  the  streets 
adjacent  to  railway  stations  to  solicit  busi- 
ness? Would  the  fact  that  the  corporation 
was  operating  under  a  franchise  giving  it 
special  privileges  and  requiring  it  to  pay 
to  the  city  a  share  of  its  receipts  make 
any  difference?  These  questions  are  easily 
answered  when  it.  is  remembered  for  what 
purpose  the  streets  and  highways  are  es- 
tablished. 

The  question  is  asked  in  the  majority 
opinion:  "Why  may  it  [the  city]  not  class- 
ify motor  vehicles  by  themselves  and  refuse 
to  permit  them  to  crowd  congested  portions 
of  the  business  streets  where  patrons  of  an- 
other class  of  vehicles — street  cars — ^must 
alight  and  take  passage?" 

The  difficulty  is  that  that  is  not  the  ques- 
tion. Plaintiffs,  who  sought  to  enjoin  the 
enforcement  of  the  ordinance,  frankly  con- 
cede the  power  of  the  city  to  regulate  the 
business  and  to  classify  motor-driven  ve- 
hicles by  themselves.  The  question  whether 
the  city  has  the  power  to  enact'  reasonable 
provisions  designed  to  prevent  the  crowd- 
ing of  congested  portions  of  the  business 
L.R.A.1916D. 


streets  is  not  involved  directly  or  indirectly 
in  the  case. 

There  is  no  analogy  applicable  to  this 
case  which  can  be  drawn  from  the  principle 
decided  in  Schaake  v.  Dolley,  85  Kan.  5d8,. 
37  L.R-A.(N.S.)  877,  118  Pac.  80,  Ann. 
Caa.  1913A,  264.  There  the  court  upheld 
the  power  of  the  state  bank  commissioner  to 
refuse  a  charter  for  a  new  bank  in  a  com- 
munity where,  in  his  judgment,  the  banks 
already  in  existence  were  amply  able  to 
care  for  all  the  business.  The  streets  of  a 
city  are  highways  for  the  use  of  all  the 
public.  The  city  cannot,  except  for  the 
purpose  of  reasonable  regulation,  prohibit 
the  public  from  the  use  of  the  streets. 
While  it  may,  by  ordinance,  prohibit  heavy 
traffic  on  particular  streets,  its  ordinance 
must  be  reasonable;  and  where  an  ordi- 
nance, otherwise  reasonable  in  this  respect, 
denies  to  an  abutting  lot  owner  reasonable 
access  to  his  property,  it  has  been  held  void. 
Brown  v.  Nichols,  93  Kan.  737,  L.R.A.1915D, 
327,  146  Pac.  561.  In  the  opinion  Mr. 
Chief  Justice  Johnston  said:  "The  streets 
are  provided  for  the  public  in  general  for 
purposes  of  travel  and  transportation"  (p. 
739), — and  cited  the  case  of  Bogue  v.  Ben- 
nett, 136  Ind.  478,  83  Am.  St.  Rep.  212,  60 
N.  E.  143,  holding  void  a  city  ordinance 
which  prohibited  traction  engines  and  ve- 
hicles not  propelled  by  animal  power  from 
using  the  streets.  The  Indiana  court  used 
this  language:  "But  vehicles,  whether 
moved  by  animal,  steam,  or  other  power, 
which  do  not  require  a  specially  constructed 
track,  may  be  run  upon  the  streets  and 
alleys  of  a  municipal  corporation  without 
first  obtaining  the  consent  of  the  governing 
body  thereof."    Page  486  of  156  Ind. 

Another  question  asked  in  the  majority 
opinion  is  this:  "Would  the  city  have 
nothing  to  say"  if  "a  company  or  corpora- 
tion owning  motor  vehicles  had  the  facili- 
ties and  the  desire  to  occupy  all  the  streets 
to  the  utter  destruction  of  the  street  car 
business?" 

The  obvious  answer  is.  Nothing  whatever 
beyond  the  right  to  provide  reasonable  regu- 
lations of  the  new  business.  The  city  has 
not  been  made  in  any  sense  the  guardian 
of  the  interests  of  the  owners  and  stock- 
holders of  the  street  railway  company,  nor 
charged  with  the  duty  of  protecting  the 
company  from  competition,  even  though  new 
and  improved  methods  of  transporting  pas- 
sengers in  cities  may,  and  possibly  will  in 
the  near  future,  result  in  "the  utter  destruc- 
tion" of  the  business  of  street  railways.  In 
the  language  of  Judge  Cooley:  "When  the 
highway  is  not  restricted  in  its  dedication 
to  some  particular  mode  of  use,  it  is  open 
to  all  suitable  methods:  and  it  cannot- be 
assumed  that  these  will  be  the  same  from 
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age  to  age,  or  that  new  means  of  making 
the  way  useful  must  be  excluded  merely 
because  their  introduction  may  tend  to  the 
inconvenience,  or  even  to  the  injury,  of  those 
who  continue  to  use  the  road  after  the  same 
manner  as  formerly.  A  highway  established 
for  the  general  benefit  of  passage  and  traffic 
must  admit  of  new  methods  of  use  whenever 
it  is  found  that  the  general  benefit  requires 
them;  and,  if  the  law  should  preclude  the 
adaptation  of  the  use  to  the  new  methods,  it 
would  defeat,  in  greater  or  less  degree,  the 
purpose  for  which  highways  are  estab- 
lished." Macomber  v.  Nichols,  34  Mich.  212, 
22  Am.  Rep.  522. 

Twenty-five  years  ago,  when  electricity 
was  first  demonstrated  to  be  practical  and 
economical  for  operating  street  cars,  mil- 
lions had  been  already  invested  in  cable  car 
systems,  with  miles  of  expensive  tunnels  in 
the  center  of  the  streets.  Competing  com- 
panies on  nearby  streets  installed  trolley 
lines.  No  one  supposed  it  was  the  duty  of 
the  municipalities  to  place  obstacles  in  the 
way  of  the  public  getting  immediate  benefit 
of  the  new  and  improved  method  of  trans- 
portation, i^lthough  the  competition  resulted 
in  sending  most  of  the  machinery  of  the 
cable  companies  to  the  junk  pile.  To  quote 
again  from  Judge  Cooley:  "Improved 
methods  of  locomotion  are  perfectly  admis- 
sible, if  any  shall  be  discovered,  and  they 
cannot  be  excluded  from  the  existing  public 
roads,  providing  their  use  is  consistent  with 
the  present  methods.  A  highway  is  a  pub- 
lic way  for  the  use  of  the  public  in  gen- 
eral, for  passage  and  traffic,  without  dis- 
tinction. Starr  v.  Camden  &  A.  R.  Co.  24 
N.  J.  L.  592.  The  restrictions  upon  its 
use  are  only  such  as  are  calculated  to  se- 
cure to  the  general  public  the  largest  prac- 
ticable benefit  from  the  enjoyment  of  the 
easement,  and  the  inconveniences  must  be 
submitted  to  when  they  are  only  such  as  are 
incident  to  a  reasonable  use  under  impar- 
tial regutationa."  Macomber  v.  Nichols, 
supra.     (Italics  ours.) 

It  is  said  that  in  1845,  after  the  intro- 
duction of  steam  to  transportation  and  ma- 
chinery, a  clerk  in  the  Patent  Office  asked 
to  be  transferred  to  some  other  department 
because  the  field  of  discovery  and  invention 
had  been  exhausted.  The  other  day  Edison, 
speaking  of  electrical  inventions,  said,  "The 
surface  of  things  has  only  been  scratched 
over,"  and  he  predicted  wonderful  develop- 
ments in  the  uses  of  electricity  within  the 
next  ten  years. 

On  the  29th  of  last  month  the  supreme 
court  of  Louisiana,  in  the  case  of  New  Or- 
leans T.  Lc  Blanc,  71  So.  248,1  held  an  ordi- 
nance purporting  to  regulate  the  jitney 
business  void  for  the  reason  that  its  provi- 

1  Rehearing  pending. 
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sions  were  found  to  be  arbitrary  and  pro- 
hibitive. In  the  opinion  it  was  said:  "The 
jitneys  are  automobiles,  and  therefore  are 
entitled  to  use  the  streets  as  matter  of 
right,  but  they  are  automobiles  used  in  a 
peculiar  way,  which  sets  them  apart  in  a 
class  by  themselves,  a  fact  well  recognized 
the  country  over.  And  if,  owing  to  this 
special  use,  special  regulation  is  necessary 
for  the  safety  and  convenience  of  the  other 
users  of. the  street,  such  special  regulation 
is  justified,  and  tJie  question  of  what  it 
shall  consist  of  is  a  matter  within  the  dis- 
cretion of  the  municipal  authorities,  with 
which  the  courts  have  no  right  to  interfere 
in  the  absence  of  clear  abuse.  Prohibition, 
hoioever,  is  not  reguUttion,  and  if,  under 
the  guise  of  a  regulation,  a  measure  he  m» 
fact  a  prohibition,  it  transcends  the  munio- 
ipal  power."     (Italics  ours.) 

Most  of  the  cases  cited  in  the  briefs  of 
defendants  go  no  further  than  to  hold  that 
a  city  may  pass  ordinances  regulating  the 
jitney  business.  Majty  of  them  expressly 
deny  the  power  to  prohibit  the  business  al- 
together. I  do  nci  cite  them,  since  they 
are  not  the  decisions  of  courts  of  last  resort. 
The  recent  decision  of  the  supreme  court  of 
Tennessee,  referred  to  in  the  majority  opin- 
ion, in  no  manner  involves  the  question 
whether  a  city,  under  its  general  grant  of 
power  over  streets,  or  in  the  exercise  of  its 
police  power,  or  under  what  is  termed  a 
"general  welfare  clause,"  may  enact  an 
ordinance  prohibiting  jitneys  from  using  the 
public  streets.  That  decision  is  based  solely 
upon  a  recent  statute  enacted  by  the  legis- 
lature, requiring  jitneys,  before  being  per- 
mitted to  operate  on  the  streets  of  any 
city,  to  furnish  surety  company  bonds  in 
the  sum  of  $5,000  to  indemnify  persons  who 
might  be  injured  by  the  operation  of  the 
jitneys. 

The  court  should  take  judicial  notice  of 
the  fact  that  the  operation  of  jitneys, 
though  of  very  recent  origin,  is  by  no  means 
confined  to  cities.  On  the  contrary,  in  the 
more  densely  populated  places  of  tibe  coun- 
try jitneys  are  operated  between  cities  and 
in  rural  districts.  If  a  city,  solely  in  the 
interest  of  a  street  railway  company,  may 
prohibit  jitneys  from  using  the  streets  to 
compete  with  the  business  of  the  company, 
I  can  see  no  reason  why  the  legislature,  if 
it  see  fit,  may  not  protect  the  capital  in- 
vested in  interurban  trolley  lines,  and,  sole- 
ly for  that  purpose,  prohibit  jitneys  from, 
using  the  public  highways  to  carry  pas- 
sengers from  town  to  town.  That  the  legis- 
lature has  not  authorized  a  city  to  do  this 
is  sufficient  reason  why  the  recent  Tennes- 
see decision  should  not  be  followed;  and  un- 
til the  cold  day  comes  when  the  legislature 
of  Kansas  passes  an  act  attempting  to  pro- 
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toet  investment  in  street  railways  by  giving 
them  the  exclusive  right  to  carry  passengers 
an  public  highways,  or  authorizing  cities 
to  give  them  such  a  monopoly  of  the  streets, 
I  think  the  oourts  should  declare  such  an 
ordinance  unreasonable,  oppressive,  and 
therefore  void. 


I  am  authorized  to  say  that  Mr.  Chief 
Justice  Johnston  concurs  in  this  dissent. 

Petition  for  rehearing  denied  January  17, 
1016. 


MISSISSIPPI  SUPREMK  COURT. 

(Division  B.) 

OULF  ft  SHIP  ISLAND  RAILROAD  COM- 
PANY et  al.,  Appts., 
v. 
R.  J.  BUDDENDORFF. 

(—  Miss.  — ,  70  So.  704.)' 

Commerce  —  Jnrlsdictlon  —  exclnsive 
privilege  on  wharf. 

1.  The  question  of  unjust  discrimination 
on  the  part  of  an  interstate  carrier  in  giv- 
ing exclusive  privileges  on  its  wharf  to 
one  ship  broker  may  be  determined  by  state 
courts  in  the  first  instance  without  sub- 
mission to  the  Interstate  Commerce  Com- 
mission; especially  where  conspiracy  to  vio- 
late the  anti-trust  laws  of  the  state  is 
charged  in  the  declaration. 

For  other  cases,  see  Interstate  Oommercs 
Commission,  in  Dig.  1-52  N.  B. 

Railroad  —  exclnsive  privileges  on 
wharf  —  validity. 

2.  A  railroad  company  may  give  one  ship 
broker  the  exclusive  right  to  storage  space 
on  its  export  wharf,  to  enable  him  to  ac- 
cumulate partial  shipments  for  the  forma- 
tion of  a. cargo,  if  equal  facilities  are  af- 
forded all  shippers 

For  other  cases,  see  Carriers,  IV.  o,  4i  »" 
Dig.  1-5$  N.  8. 

(February  21,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Circuit  Court  for  Harrison  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  alleged  discrimina- 
tion in  shipping  facilities  on  a  wharf.    Re- 
versed. 
The  facts  are  stated  in  the  opinion. 
Mr.  B.  £.  Eaton,  for  appellants: 
The  subject-matter  of  the  controversy,  to 
wit:  the  wharves  of  the  railroad  company 
and  its  practices  relating  thereto,  for  the 
reason  that  they  are  facilities  used  in  con- 
nection  with   the   movement   of   interstate 
and  foreign  commerce,  are  embraced  in  the 


Note.  ^  For  right  of  railroad  to  dis- 
criminate as  to  wharf  privileges,  see  note 
to  Ccpur  d'Alene  &  St.  J.  Transp.  Co.  v. 
Perrell,  43  L.R.A.<N.S.)  965. 

Goierally  as  to  right  of  carrier  to  dis- 
criminate in  respect  to  special  or  unusual 
service,  see  note  to  State  ex  rel.  Ellis  v. 
Atlantic  Coast  Line  R.  Co  12  L.R.A.(N.S.) 
606. 
L.R.A.1916D. 


act  to  regulate  commerce,  and  are  subject 
to  the  supervision  and  jurisdiction  exclu- 
sively of  the  Interstate  Commerce  Commis- 
sion. 

Southern  P.  Terminal  Co.  v.  Interstate 
Commerce  Commission,  219  U.  S.  498,  55 
L.  ed.  310,  31  Sup.  Ct.  Rep.  270;  Texas  & 
P.  R.  Co.  V.  Abilene  Cotton  Oil  Co.  204  U. 
S.  426,  61  L.  cd.  553,  27  Sup.  Ct.  Rep.  350, 
9  Ann.  Cas.  1075;  Baltimore  &  0.  R.  Co.  v. 
United  States,  215  U.  S.  481,  54  L.  ed.  292, 
30  Sup.  Ct.  Rep.  164;  Interstate  Commerce 
Commission  v.  Illinois  C.  R.  Co.  215  U.  S. 
452,  54  L.  ed.  280,  30  Sup.  Ct.  Rep.  1.55; 
Southern  R.  Co.  v.  Reid,  222  U.  S.  424,  50 
L.  ed.  257,  32  Sup.  Ct.  Rep.  140. 

Defendant  had  a  ri^t  to  limit  the  use 
of  its  wharves  not  only  to  any  steamship 
company  that  it  desired,  but  to  any  shipper. 

Louisville  i,  N.  R.  Co,  v.  West  Coast 
Naval  Stores  Co.  198  U.  S.  483,  49  L.  ed. 
1135,  25  Sup.  Ct.  Rep.  745. 

Defendant  had  the  right  to  choose  its 
own  agencies  and  grant  to  them  the  exclu- 
sive privilege  of  access  to  its  own  wharf, 
which  it  built  only  for  the  purpose  of  con- 
tinuing the  transportation  of  goods  which 
it  had  transported  to  the  end  of  its  line. 

Atchison,  T.  £  S.  F.  R.  Co.  v.  Denver  t 
N.  O.  R.  Co.  110  U.  S.  667,  28  L.  ed.  291,  4 
Sup.  Ct.  Rep.  185;  Gulf,  C.  &  S.  F.  R.  Co. 
v.  Miami  S.  S.  Co.  30  C.  0.  A.  142,  52  U. 
S.  App.  732,  86  Fed.  407;  Little  Rock  * 
M.  R.  Co.  V.  St.  Louis  Southwestern  R.  Co. 
26  L.R.A.  192,  4  Inters.  Com.  Rep.  854,  11 
C.  C.  A.  417,  27  U.  S.  App.  380,  63  Fed. 
775,  affirming  4  Inters.  Com.  Rep.  537,  59 
Fed.  400;  Central  Stock  Yards  Co.  v.  Louis- 
ville *  N.  R.  Co.  192  U.  8.  568-571,  48  L. 
ed.  565-569,  24  Sup.  Ct.  Rep.  339 ;  Kentucky 
&  I.  Bridge  Co.  v.  Louisville  &  N.  R.  Co.  2 
L.R.A.  280,  2  Inters.  Com.  Rep.  351,  37 
Fed.  567 ;  Oregon  Short  Line  &,  U.  N.  R.  Co. 
V.  Northern  P.  R.  Co.  4  Inters.  Com.  Rep. 
240,  51  Fed.  465;  Ilwaco  R.  k  Nav.  Co.  v. 
Oregon  Short  Line  &  U.  N.  R.  Co.  5  Inters. 
Com.  Rep.  627,  6  C.  C.  A.  405,  16  U.  S. 
App.  173,  57  Fed.  673;  Express  Cases,  117 
U.  S.  1,  20  L.  ed.  701,  6  Sup.  Ct.  Rep.  542, 
628. 

It  is  not  every  discrimination  that  serves 
as  a  basis  of  recovery. 

A.  G.  Russell  Co.  v.  Miller,  98  Miss.  186, 
53  So.  495. 

Mr.  J.  li,  Heiss  for  appellee. 
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Potter,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  circuit  court 
of  Harrison  county,  from  a  judgment  in 
the  sum  of  $750  in  favor  of  appellee,  who 
was  plaintiff  in  the  trial  court  against  the 
defendants,  appellants  here. 

The  plaintiff  filed  his  original  declara- 
tion, to  which  the  defendants  demurred,  and 
the  demurrer  was  overruled,  whereupon  the 
plaintiff  filed  an  amended  declaration  and 
the  defendants  interposed  the  same  de- 
murrer, which  was  likewise  overruled.  The 
defendants  then  filed  a  special  plea,  to 
which  the  plaintiflf  interposed  a  general  de- 
murrer, which  demurrer  was  sustained. 
The  defendants  thereupon  declined  to  plead 
further,  and  a  writ  of  inquiry  was  awarded, 
and  damages  in  the  sum  of  $750  assessed  in 
favor  of  the  plaintiff  and  against  the  de- 
fendants. 

The  plaintiff  in  his  amended  declaration 
alleged  that  the  defendant  Gulf  k  Ship  Is- 
land Railroad  company  was  a  common  car- 
rier, and  operated  a  railroad  extending  from 
Jackson,  Mississippi,  in  a  southerly  direction 
to  the  south  end  of  its  pier,  or  wharf, 
located  in  the  harhor  of  Gulf  port;  that  the 
southern  end  of  said  pier  or  wharf  was  the 
southern  terminus  of  the  said  railroad  and 
a  part  of  its  common  carrier  system,  and 
had  always  been  so  held  out  to  the  public, 
and  that  the  public  had  a  right  to  ship  com- 
modities over  its  track  extending  to  the 
end  of  the  pier,  and  from  thence  to  be  trans- 
ported for  further  carriage  by  such  vessels 
as  the  shipper  might  engage  for  such  serv- 
ice. The  Gulfport  Shipping  Company,  one 
of  the  defendants,  according  to  the  allega- 
tions in  the  declarations,  was  a  partnership 
concern,  domiciled  at  Gulfport,  and  pro- 
fessed to  be  engaged  in  the  general  busi- 
ness' of  engaging  freight,  but  was  "in 
fact  and  truth  the  Gulf  &  Ship  Island 
Railroad  Company,  operating  under  the' 
above-styled  name  for  the  purposes  here- 
inafter named." 

The  declaration  alleged  that  J.  W.  Corry 
&  Company,  also  a  defendant,  was  a,  cor- 
poration domiciled  at  Gulfport,  and  engaged 
in  the  general  business  of  ship  brokers, 
which  business  consists  of  making  freight 
engagements  and  contracts  of  every  kind 
for  transportation  by  water  at  said  port. 
Tlie  plaintiff  then  alleged  "that  prior  to 
his  undertaking?,  hereinafter  mentioned,"  he 
had  been,  for  some  forty  years,  engaged  in 
the  business  of  general  ship  broker  and  ship 
agent  in  the  city  of  New  Orleans,  during 
which  time  he  had  built  up  an  "extensive 
and  valuable  acquaintance  and  connection  for 
said  business  in  this  and  in  foreign  lands, 
and  was  extensively  known  and  trusted  as 
being  thoroughly  qualified  for  the  business." 
L.R.A.1916D. 


The  plaintiff  then  charged  that  when  he 
first  established  himself  in  the  business  of 
ship  broker  and  agent  at  Gulfport,  he  was 
given  assurances  by  the  railroad  company, 
through  its  vice  president  and  its  general 
freight  and  passenger  agent,  that  the  rail- 
road company  would  welcome  him  and  af- 
ford every  facility  and  accommodation  nec- 
essary to  the  establishment  of  the  business, 
and  would  furnish  him  rates  therefor  at  his 
request,  and  that,  relying  thereon,  he  began 
the  establishment  of  his  business  by  solicit- 
ing business  from  various  points  in  this 
state  and  beyond  for  the  shipment  of  cotton, 
cotton  seed  meal,  cotton  seed  cake,  staves, 
and  other  merchandise,  and  did  secure  offers 
of  cargoes  for  shipment  by  water  from  Gulf- 
port, and  did  secure  offers  of  steamship  and 
sailing  vessel  rates  for  the  transportati(Hi 
of  same  from  said  pier  and  wharf  at  accept- 
able rates.  The  plaintiff  then  charged  that 
about  the  time  he  had  completed  his  ar- 
rangements, the  defendants  "did  conspire, 
confederate,  and  agree  amon^  themselves 
to  perfect  a  monopoly  of  all  the  export  and 
import  biuiness  from  the  harbor  of  Gulf- 
port, on  merchandise  other  than  lumber 
and  naval  stores,  in  this,  that  the  defend- 
ant railroad  company  had  heretofore,  _  to 
wit,  during  the  year  of  1S09,  made  a  formal 
and  pretended  lease  of  the  greater  portion 
of  the  available  free  space  on  said  wharf 
to  the  said  J.  W.  Corry  k  Company  for  the 
erection  of  said  warehouses  or  sheds  there- 
on in  the  name  of  the  said  J.  W.  Corry  4 
Company,  while  in  fact  said  sheds  were 
erected  for  or  by  said  "railroad'  company 
with  the  distinct  agreement  and  understand- 
ing that  said  lease  should,  within  a  short 
time  agreed  upon,  be  transferred  back  to  the 
said  railroad  company,  which  was  there- 
after done;  that  thereafter,  to  wit,  during 
the  early  part  of  1910,  as  a  part  of  said 
agreed  plan,  the  said  railroad  company, 
through  its  president  and  other  officials,  or- 
ganized the  said  Gulfport  Shipping  Com- 
pany, and  owned  and  controlled  same,  hav- 
ing for  its  officers  the  said  certain  officials 
of  said  railroad  and  its  confidential  men, 
and  that  the  said  arrangement  as  thus  com- 
pleted was  for  the  purpose  of  effecting  a 
monopoly  upon  all  said  business  at  said 
pier,  and  thereby  to  exclude  all  competition 
as  to  rates  and  vessels,  so  as  to  fix  said 
rates  free  from  competition  and  to  pre- 
serve to  themselves  all  the  profits  there- 
from; that  as  a  part  of  said  preconceived 
scheme,  plan,  and  agreement,  Uie  Gulfport 
Shipping  Company,  upon  its  organization, 
made  the  said  J.  W.  Corry  &  Company  its 
exclusive  agent  and  its  control  in  all  busi- 
ness of  said  character  at  said  port. 

Plaintiff  further  alleged  that  thereafter 
ihe  endeavored  to  secure  rates  from  the  de- 
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fendants  on  merchandise  for  export,  and 
endeavored  to  procure  facilities  upon  the 
wharf  for  handling  the  same  similar  to  fa- 
cilities afforded  Corry  &  Company;  that 
these  facilities  were  denied  on  the  ground 
that  the  exclusive  rights  to  same  belonged 
to  Corry  &  Company,  and  that  they  would 
not  be  shared  with  plaintiff,  who  was  * 
competitor  of  Corry  &  Company,  that  in 
May,  1910,  plaintiff  sought  business  from 
A.  Le  More  &  Company,  of  New  Orleans,  but 
that  an  agent  of  the  defendant  railroad  com- 
pany wrote  said  firm  that  the  Gulfport  Ship- 
ping Company  was  a  proper  party  to  handle 
the  shipment,  and  that  the  refusal  of  the 
wharf  facilities  to  the  plaintiff  prevented 
him  from  securing  this  business;  that  a 
similar  situation  prevented  plaintiff  from 
making  a  shipment  of  2,000  tons  of  cotton 
seed  cakes  from  Gulfport  in  1910;  that  the 
denial  of  facilities  aforesaid  prevented  plain- 
tiff from  engaging  in  the  business  of  ship 
broker;  and  that  the  defendants  had  con- 
spired and  confederated  against  him,  and 
had  violated  the  statutes  of  Mississippi  pro- 
hibiting trusts  and  combines;  and  damages 
were  asked  for,  actual  and  punitive,  in  the 
sum  of  $10,000. 

To  this  declaration  the  defendant  filed  a 
demurrer  setting  up  the  following  grounds: 
(a)  The  commerce  shown  by  the  declara- 
tion in  which  the  plaintiff  was  to  be  en- 
gaged was  interstate,  (b)  It  was  necessary 
for  all  complaints  with  reference  to  dis- 
crimination in  the  movement  of  interstate 
commerce  to  be  first  presented  to  the  In- 
terstate Commerce  Commission,  (c)  No 
suit  of  any  kind  can  be  maintained  for  an 
alleged  discrimination  with  reference  to  the 
movement  of  interstate  commerce  imtil  the 
question  of  discrimination  has  been  sub- 
mitted to  and  passed  upon  by  the  Inter- 
state Commerce  Commission.  (d)  In  no 
event  has  this  court  the  jurisdiction  to  try 
and  determine  the  issues  here  involved. 

This  demurrer  was  also  overruled,  and  de- 
fendants filed  a  special  plea,  in  substance, 
as  follows  : 

That  the  defendant  railroad  company  had 
adequate  terminal  facilities  in  the  city  of 
Gulfport  for  the  receipt  and  delivery  of 
merchandise  committed  to  it  for  transpor- 
tation and  delivery  to  the  city  of  Gulf- 
port, and  that,  while  there  is  a  physical 
connection  by  rail  between  its  depots  and 
yards  and  wharves  referred  to  in  the  dec- 
laration, and  while  the  railroad  company  'is 
authorized  and  empowered  by  its  charter  to 
locate,  construct,  and  thereafter  to  own 
and  maintain  and  use  suitable  wharves, 
piers,  breakwaters,  bases,  and  depots  and 
other  appurtenances  thereon  for  loading 
and  unloading,  receiving  and  discharging, 
freight  and  passengers  from  or  to  sea-go- 
I,.K.A.]916D. 


ing,  lightering,  and  coasting  vessels,  neith- 
er the  provisions  of  the  charter  nor  any 
statutory  law  compels  or  requires,  or  did 
compel  or  require,  the  railroad  to  con- 
struct and  maintain  the  wharf  mentioned 
in  plaintiff's  declaration;  that  the  wharf 
so  referred  to  was  constructed  by  the  rail- 
road company  at  an  expense  of  several  hun- 
dred thousand  dollars,  and  was  maintained 
at  an  enormous  expense;  and  that  the  wharf 
was  constructed  for  the  purpose  of  procur- 
ing the  transportation  of  goods  beyond  its 
own  line  in  connection  with  such  ocean 
carriers  as  it  might  select  with  which 
jointly  to  issue  through  export  bills  of  lad- 
ing from  interior  points  to  foreign  destina- 
tions, but  that  no  other  business  was  ever 
done  at  the  wharf  except  the  transporta- 
tion by  the  railroad  company  in  cars  on  its 
railroad  of  articles  of  commerce  to  and 
from  vessels  lying  at  the  said  wharf,  and 
of  commerce  brought  to  or  to  be  transport- 
ed by  such  vessels,  and  the  loading  and  un- 
loading of  same  into  and  from  said  vessels. 
Defendants  further  allege  in  the  special 
plea  that  after  the  construction  of  the  wharf 
in  question,  the  railroad  company  promul- 
gated its  rules  and  regulations,  by  which 
it  was  expressly  provided  that  the  wharf 
was  the  private  property  of  the  Gulf  & 
Ship  Island  Railroad  Company,  and  that 
vessels  would  be  permitted  to  come  and  lie 
at  said  wharf  only  upon  the  consent  of  the 
railroad  company,  according  to  its  rules 
and  regulations  promulgated  from  time  to 
time.  It  was  further  set  up  that  the  wharf 
was  ready  for  use  in  the  year  1902,  and 
that  the  rules  and  regulations  above  men- 
tioned had  been  in  force  and  effect  continu- 
ously from  that  time  up  to  and  including 
the  time  mentioned  in  plaintiff's  declara- 
tion, and  to  the  present  day;  that  in  its 
rules,  the  railroad  company  expressly  re- 
served the  right  to  give  preference  at  its 
wharf  to  ships  engaged  in  the  transporta- 
tion of  parcel  shipments  from  said  port, 
and  that  no  boats  or  vessels,  for  the  purpose 
of  taking;  on  or  unloading  cargoes,  had  ever 
been  permitted  to  occupy  a  berth  at  said 
wharves  except  upon  compliance  with  the 
rules  and  regulations  prescribed  by  the  rail- 
road company,  with  the  stipulation  that 
the  wharves  were  and  are  the  private  prop- 
erty of  the  railroad  company,  and  that  the 
vessels  might  tie  up  to  or  remain  at  the 
wharf  only  in  strict  compliance  with  such 
rules  and  regulations;  that  the  recognition 
of  the  rules  and  regulations  above  men- 
tioned had,  at  all  times,  been  required  be- 
fore boats  were  permitted  to  berth  at  the 
wharf,  and  that  the  purpose  of  reserving 
such  preference  was  the  desire  and  effort 
of  the  railroad  company  to  build  up  the 
exportation    of   general    cargoes    from   the 
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port  of  Gulfport,  and  to  build  up  this  busi- 
ness it  was  necessary  for  the  railroad  com- 
pany to  issue,  or  have  issued,  in  connec- 
tion with  some  ocean  carriers,  through  bills 
of  lading  from  points  of  origin  to  foreign 
points  of  destination ;  that  the  railroad  com- 
pany, upon  issuing  the  bills  of  lading  men- 
tioned, was  liable  both  to  the  shippers  and 
consignees  for  the  safe,  proper,  and  prompt 
transportation  of  such  shipments  to  for- 
eign destinations;  and,  because  of  the  re- 
sponsibility it  had  assumed,  that  it  was 
necessary  for  the  railroad  company  to  se- 
cure an  ocean-carrying  agent  of  such  finan- 
cial strength  and  with  facilities  as  would 
be  adequate  to  the  successful  carrying  on  of 
the  aforesaid  enterprise.  It  was  then  al- 
leged that  the  facilities  offered  by  J.  W. 
Corry  t  Company  appeared  to  the  railroad 
to  be  the  best,  and  that  Corry  k  Company 
was  an  established  carrier  of  ocean  freights, 
and  was  financially  responsible,  and  there- 
fore Corry  &■  Company  were  authorized  by 
the  railroad  company  to  occupy  the  space 
on  the  wharf  mentioned  in  plaintiff's  decla- 
ration, for  the  purpose  of  aiding  the  rail- 
road company  in  the  building  up  of  general 
cargo  shipments  for  export,  and  for  afford- 
ing necessary  financial  protection  to  the 
railroad  against  loss  and  damage  because 
of  the  issuance  by  it  of  through  bills  of 
lading  for  the  movement 'of  such  commodi- 
ties in  connection  with  Corry  &  Company; 
that  the  Gulfport  Shipping  Company  was 
financially  solvent,  and  was  a  responsible 
shipping  company,  organized  for  the  pur- 
pose of  enlarging  the  export  movement  from 
Gulfport,  and  that  with  the  permission  of 
the  railroad  company  it  acquired  from 
Corry  &,  Company  the  rights  and  privileges 
as  to  space  and  warehouses  and  berths  for 
vessels  that  had  previously  been  granted 
Corry  &  Company;  and  that  the  shipping 
company  carried  out  the  business  arrange- 
ment theretofore  existing  between  Corry  k 
Company  and  the  railroad  company  for  ex- 
port movements  of  commerce.  The  plea 
then  sets  out  that  the  plaintiff  was  engaged 
in  the  business  of  ocean  freight  carrying, 
but  that  he  was  not  satisfactory  to  the  de- 
fendant for  the  issuance  of  through  export 
bills  of  lading  in  connection  with  the  move- 
ment of  foreign  commerce,  but  that,  through 
the  agency  of  Corry  k  Company  and  the 
Gulfport  Shipping  Company,  the  railroad 
company  was  enabled  to  and  did  receive  all 
commodities  for  export  desiring  an  outlet 
through  the  harbor  of  Gulfport,  and  that 
the  movement  of  same  was  in  no  wise  hin- 
dered, obstructed,  or  delayed  because  of  any 
arrangement  existing  between  the  defend- 
ants for  the  movement  of  commodities  by 
water  from  the  port  of  Gulfport. 
L.R.A.1916D. 


I  According  to  the  allegations  of  the  spe- 
I  cial  plea,  the  space  alloted  Corry  k  Com- 
pany occupied  approximately  600  feet  at 
the  south  end  of  the  pier,  and  that  there 
remained  outside  of  this  500  feet  an  ad- 
ditional space  of  approximately  2,200  feet, 
to  which,  under  the  rules  and  regulations  of 
the  railroad  company,  vessels  other  than 
general  cargo  vessels  were  permitted  to  oc- 
cupy berths  and  take  on  cargoes;  that  there 
were  at  the  times  alleged  in  the  plaintiff's 
declaration,  and  still  are,  many  shippers 
in  connection  with  whom  no  through  export 
bills  of  lading  are  issued  by  the  defendant, 
exporting  through  the  port  of  Gulfport, 
who  charter  and  own  vessels  and  procure 
ocean  transportation  for  their  export  prod- 
ucts; that  in  such  instances  the  shippers 
load  directly  from  the  cars  upon  which  the 
export  commodities  were  placed,  alongside 
the  various  ships,  and  that  shipments  so 
made  are  designated  "full  cargo  ship- 
ments;" that  the  "full  cargo  shipments" 
constituted  a  large  part  of  the  export  move- 
ment from  Gulfport,  and  that  vessels  carry- 
ing "full  cargo  shipments,"  upon  being 
chartered,  and  the  rules  and  regulations 
promulgated  by  the  railroad  company  sub- 
scribed to,  were  and  now  are  assigned 
berths  at  said  wharf,  each  vessel  in  its  regu- 
lar turn,  and  that  the  plaintiff  was  given 
the  opportunity,  so  far  as  "full  cargo  ship- 
ments" were  concerned,  upon  subscribing  to 
the  rules  and  regulations,  of  having  vessels 
occupy  berths  at  the  wharf  in  the  same 
manner  and  to  the  same  extent  that  were 
offered  other  shippers  of  "full  cargo  ship- 
ments." 

It  was  further  alleged  that  there  was  no 
other  space  or  room  to  apportion  to  the 
plaintiff,  or  anyone  else,  for  the  purpose 
of  storage,  except  at  an  inconvenience  and 
loss  to  merchants  engaged  in  "full  cargo 
shipments,"  or  the  lessening  of  the  space 
allotted  Corry  k  Company  and  the  Gulf- 
port Shipping  Company  for  parcel  ship- 
ments, and  that  as  to  parcel  shipments  mov- 
ing through  the  port  of  Gulfport,  the  facili- 
ties and  advantages  of  the  space  and 
wharves  occupied  by  Corry  k  Company  and 
the  Gulfport  Shipping  Company  were  of- 
fered alike  and  without  discrimination  to 
all  shippers  and  to  all  available  points,  and 
that  Corry  k  Company  and  the  Gulfport 
Shipping  Company  received  and  transmitted 
on  equal  terms  all  shipments  of  commodi- 
ties moving  through  Gulfport,  destined  to 
foreign  ports.  The  defendant  then  denied 
that  it  was  under  any  legal  obligation  to 
furnish  plaintiff  the  facilities  alleged  in 
his  declaration  to  have  been  denied. 

The  plaintiff  then  filed  a  general  de- 
murrer to  the  above  plea,  and  the  demurrer 
waa  sustained.     The  defendant  declined  to 
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plead  further,  and  judgment  was  entered    Oil  Co.  204  U.  S.  426,  51  L.  ed.  533,  27 


accordingly 

The  questions  w«  have  to  determine  are: 
First,  whether  this  court  has  jurisdiction, 
or  whether  this  is  a  matter  within  the  ex- 
clusive control  of  the  Interstate  Commerce 
Commission;  and,  secondly,  wheUier  the 
special  plea  set  out  above  constituted  a  good 
defense  to  plaintiiTs  declaration.  It  is 
Btrongly  urged  by  the  defendant  railroad 
company  that  this  is  a  matter  over  which 
the  state  courts  have  no  jurisdiction,  and 
that  the  determination  as  to  whether  the 
matters  complained  of  in  the  plaintiff's 
declaration  were  or  were  not  an  unjust  dis- 
crimination is  for  the  Interstate  Commerce 
Commission,  and  not  the  courts;  that  the 
commerce  in  question  comes  within  the 
classification  of  commerce  which  is  subject 
by  the  act  to  regulate  commerce,  passed  by 
Congress,  to  the  control  and  direction  of 
the  Interstate  Commerce  Commission,  and, 
likewise,  the  subject-matter  of  the  con- 
troversy, the  wharves  of  the  railroad  com- 
pany and  its  practices  relating  thereto,  for 
the  reason  that  they  are  facilities  used  in 
connection  with  the  movement  of  interstate 
and  foreign  commerce,  are  likewise  em- 
braced in  the  act  to  regulate  commerce,  and 
subject  to  the  supervision  and  jurisdiction 
excliuively  of  the  Interstate  Commerce  Com- 
mission. In  our  opinion,  this  contention  is 
not  well  founded.  As  stated  in  the  able 
brief  of  counsel  for  appellee  in  this  ease: 
"It  has  been  repeatedly  held  by  the  United 
States  Supreme  Court  t&at  only  those  mat- 
ters mast  first  come  before  the  Interstate 
Commerce  Commission  which  involve  ad- 
ministrative functions,  such  as  rates, 
switching  facilities,  the  rate  of  distribution 
of  cars,  and  similar  questions  of  pnractiee; 
that  the  Commission  did  not  first  have  to 
pass  upon  those  questions  which  constituted 
a  violation  or  denial  of  unquestioned  legal 
duties  of  giving  service  as  a  common  car- 
rier per  se.  The  Commission  was  given  ex- 
clusive jurisdiction  of  administrative  mat- 
ters for  the  reason  that  therein  they  were 
not  deciding  questions  of  law,  or  judicial 
questions,  but  questions  of  the  reasonable- 
ness of  rules,  procedure,  and  business'  super- 
vision on  which  opinions  might  well  differ; 
and  therefore,  to  prevent  contrary  holdings 
on  similar  questions  and  to  insure  uniform- 
ity, the  court  holds  the  Commission's  juris- 
diction on  such  matters  to  be  exclusive. 
To  permit  different  courts  or  bodies  to  pass 
upon  such  questions  might  result  in  what 
one  would  hold  reasonable  on  questions  of 
rates,  facilities,  switching  charges,  or  car 
service,  etc.,  another  might  hold  unreason- 
able, thereby  creating  the  discrimination 
that  the  act  sought  to  avoid." 

See  Texas  k  P.  R.  Co.  v.  Abilene  Cotton 


L.RA.1916D. 


17 


Sup.  Ct.  Rep.  350,  9  Ann.  Cas.  1075;  Louis- 
ville &  N.  R.  Co.  V.  F.  W.  Cook  Brewing  Co. 
223  U.  S.  70,  56  L.  ed.  355,  32  Sup.  Ct.  Rep. 
189;  Pennsylvania  R.  Co.  v.  Puritan  Coal 
Min.  Co.  287  U.  S.  121,  59  L.  ed.  867,  35 
Sup.  Ct.  Rep.  484;  Eastern  R.  Co.  v.  Lit- 
tlefleld,  237  U.  S.  140,  69  U  ed.  878,  35 
Sup.  Ct.  Rep.  489. 

Not  only  does  the  declaration  in  this  case 
charge  a  discrimination  in  favor  of  Corry 
&  Company  and  the  Gulfport  Shipping  Com- 
pany, but  it  also  charges  a  conspiracy  to 
monopolize  the  business  in  which  plaintifl 
was  engaged,  contrary  to  the  anti-trust  laws 
of  this  state.  As  to  whether  or  not  a  viola- 
tion of  the  anti-trust  statutes  is  presented 
is  clearly  a  matter  within  the  province  of 
this  court  to  inquire  into;  and,  for  that 
purpose,  it  undoubtedly  has  jurisdiction. 

We  now  come  to  the  question  of  whether 
or  not  the  special  plea  of  defendant  was 
a  sufficient  defense  at  law  to  plaintiff's 
declaration,  and  this  resolves  itself  into  the 
question  of  whether  or  not  the  defendant 
was  justifiable  in  refusing  facilities  to  the 
appellee  for  the  purpose  of  storing  freight 
on  its  wharf  that  it  afforded  to  Corry  & 
Company;  for  there  is  no  question  in  this 
case  with  reference  to  any  refusal  on  the 
part  of  the  railroad  company  to  receive  any 
freight  offered  it  for  transportation,,  and 
there  is  no  complaint  that  any  discrimina- 
tion between  shippers  has  been  made.  Xh9 
special  plea  sets  up  that  all  persons  desir- 
ing to  make  shipments  were  afforded  the 
same  serviees  and  the  same  rates-  by  the 
railroad  company,  which  owned  and  con- 
trolled the  wharf.  The  special  plea  sets  up 
that  adequate  depots  and  yards  were  fur- 
nished by  the  railroad  in  the  city  of  Gulf- 
port  for  the  receipt  and  delivery  of  mer- 
chandise committed  to  it  for  transporta- 
tion; that  the  wharves  in  question  were  its 
private  property  and  constructed  and  main- 
tained by  it  at  great  cost;  that  the 
wharves  were  constructed  for  the  purpose 
of  more  conveniently  transporting  com- 
merce beyond  its  own  line  in  connection 
with  such  ocean  carriers  as  it  might  select 
with  which  to  issue  through  bills  of  lading, 
and  that  no  other  business  had  been  done 
at  that  wharf  except  transportation  in  con- 
nection therewith;  that  at  no  time  had  the 
use  of  the  wharf  been  permitted  except  upon 
the  distinct  understanding  of  the  shippers 
and  owners  that  the  wharf  was  a  private 
wharf,  and  that  in  accordance  with  the  rules 
regularly  adopted  by  the  railroad  company 
that  certain  kinds  of  vessels  and  certain 
kinds  of  cargoes  were  to  have  preferred 
space  and  facilities;  that  the  commerce  car- 
ried on  in  connection  with  Corry  Sl  Com- 
pany was  of  the  kind  for  which  a  prefer- 
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ence  was  intended  and  made.  In  the  case 
of  Louisville  &  N.  R.  Co.  v.  West  Coast 
Xaval  Stores  Co.  198  U.  S.  483,  49  L.  ed. 
1135,  25  Sup.  Ct.  Rep.  745,  the  Supreme 
Court  of  the  United  States  says: 

"We  do  not  see  that  the  fact  that  the 
wharf  was  erected  under  authority  from 
the  city,  at  the  foot  of  a  public  street  of 
the  city,  makes  any  material  difference  in 
the  character  of  the  wharf,  or  tliat  the 
right  of  plaintiff  to  select  its  own  vessels 
to  continue  from  that  wharf  the  transporta- 
tion of  its  goods  is,  on  that  ground,  en- 
hanced, or  the  right  of  defendant  to  con- 
trol the  wharf  for  its  own  use  when  erected 
is  thereby  diminished.  The  right  to  erect 
the  wharf  was  granted  by  the  proper  au- 
thorities, and,  so  far  as  the  record  shows, 
it  was  granted  without  imposing  any  con- 
ditions as  to  its  use  by  the  public.  We 
think  the  plaintiff  had  no  right  of  access 
to  the  wharf  founded  simply  upon  the  fact 
that  it  was  erected  under  proper  authority, 
in  the  harbor  of  Pensacola,  and  at  the  foot 
of  one  of  the  public  streets  of  that  city. 
The  question  of  the  rights  of  plaintiff  must 
really  turn  upon  the  character  of  the  use 
of  the  wharf,  whether  it  is  public  or  priv- 
ate. 

"The  argument  upon  the  part  of  plaintiff 
is,  in  substance,  this:  True,  defendant  has 
erected  a  wharf  which  is  not  in  fact  intend- 
ed or  used  as  the  terminus  of  its  road  at 
Pensacola,  adequate  yards  and  depots  hav- 
ing been  furnished  by  the  defendant  for  all 
goods  and  passengers  destined  to  Pensa- 
cola only;  but  the  wharf  has  been  erected 
to  enable  defendant  to  more  conveniently 
carry  out  contracts  for  transportation  be- 
yond its  own  line,  which  it  was  not  com- 
pelled to  make,  and  which  it  could  carry 
out  by  such  agencies  as  it  chose:  but  the 
plaintiff,  having  goods  destined  for  points 
outside  of  Florida,  insists  upon  its  right 
to  use  the  road  of  defendant,  not  to  carry 
these  goods  to  Pensacola,  bnt  to  defend- 
ant's wharf,  BO  that  plaintiff  may  there 
transfer  them  into  vessels  which  it  has 
arranged  to  take  them :  in  order  to  do  this 
it  is  necessary  that  defendant  be  compelled 
to  share  its  possession  of  its  own  wharf 
with  the  managers  of  these  other  vessels; 
for  this  possession  plaintiff  is  prepared  to 
make  reasonable  compensation.  This  right 
on  the  part  of  the  plaintiff  is  urged  as  the 
result  of  the  action  of  defendant  in  per- 
mitting the  use  of  the  wharf  as  stated  in 
the  plea.  By  such  use  it  is  contended  that 
the  defendant  in  effect  dedicated  the  wharf 
to  the  public,  or  at  least  has  granted  to 
the  public  an  interest  in  the  use  of  the 
wharf.  We  are  of  opinion  that  the  wharf 
was  not  a  public  one,  but  that  it  was  a 
mere  facility,  erected  by  and  belonging  to 
LR.A.lfllOD. 


defendant,  and  used  by  it,  in  connection 
with  that  part  of  its  road  forming  an  ex- 
tension from  its  regular  depot  and  yards  in 
Pensacola,  to  the  wharf,  for  the  purpose  of 
more  conveniently  procuring  the  transpor- 
tation of  goods  beyond  its  own  line;  and 
that  defendant  need  not  share  such  faeilitv 
with  the  public  or  with  any  carriers  other 
than  those  it  chose  for  tlie  purpose  of  effect- 
ing such  further  transportation.  Neither 
the  public  nor  the  plaintiff  had  such  an  in- 
terest in  the  wharf  as  would  give  to  either 
the  right  to  demand  its  use  on  payment  of 
reasonable  hire.  Nor  was  the  wharf  a  depot 
or  place  of  storage  of  the  defendant  for 
goods  to  he  delivered  at  or  taken  from  the 
city  of  Pensacola  for  transportation  by  rail. 
The  defendant  had  adequate  depots  and 
yards  in  that  city  for  the  proper  storage  of 
all  merchandise  committed  to  it  for  deliv- 
ery at  Pensacola,  or  there  received,  to  be 
transported  therefrom  by  defendant.  All 
consignees  of  goods  at  Pensacola  had  equal 
facilities  for  obtaining  them  there." 

The  principle  was  laid  down,  in  what  are 
known  as  the  Express  Cases,  117  U.  S.  1,  20 
L.  ed.  791,  6  Sup.  Ct.  Rep.  542,  628.  tliat 
railroad  companies  have  the  right  to  con- 
tract with  particular  express  companies  for 
the  transportation  of  traffic  over  their  rail- 
roads, and  that  the  railroad  company  was 
not  hound  to  transport  the  traffic  of  an  in- 
dependent express  company  over  its  lines 
in  the  same. manner  in  which  it  transported 
the  traffic  of  the  particular  company  con- 
tracted with;  in  other  words,  that  the  rail- 
road company  was  not  bound  to-  furnish, 
in  the  absence  of  statutes,  to  all  independ- 
ent express  companies,  equal  facilities  for 
doing  an  express  business  upon  its  passen- 
ger trains. 

The  caae  of  Yazoo  &  M.  Valley  R.  Co.  v. 
Crawford,  107  Miss.  35.i,  L.R.A.ioiSC,  250, 
65  So.  462,  decides  the  principle  of  law 
involved  in  this  case.  In  that  case  it  was 
decided  that  a  railroad  company,  having 
made  a  contract  with  one  log-loading  com- 
pany to  the  exclusion  of  other  companies 
engaged  in  a  like  business,  to  load  its  cars, 
did  not  violate  the  anti-trust  statutes,  and 
that  this  contract  did  not  constitute  an  il- 
legal monopoly.  The  court  in  that  case 
said:  "We  are  of  opinion  that  the  con- 
tract made  with  the  Valley  Log  Loading 
Company  under  the  circumstances  was  not 
an  illegal  contract.  The  arrangement  which 
the  railroad  company  had  made  with  refer- 
ence to  the  loading  of  logs  and  furnishing 
to  parties  its  cars,  engines,  and  crews  w^aa 
not  in  any  sense  a  function  or  duty  required 
of  the  company  in  its  capacity  as  a  com- 
mon carrier.  There  was  no  legal  obliga- 
tion resting  upon  the  railroad  company  to 
furnish  its  cars,  engines,  and  crews  to  in- 
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dividuals  carrying  on  a  log-loading  busi- 
ness, or  to  receive  logs  to  be  loaded  on  its 
cars  along  the  right  of  way  between  sta- 
tions. The  railroad  company  could  itself 
have  undertaken  this  to  the  exclusion  of 
everybody  else.  This  is  not  controverted. 
It  would  then  monopolize  the  business  in  a 
sense,  but  not  illegally.  In  the  case  of 
Houck  V.  Wright,  77  Miss.  483,  27  So.  617, 
this  court  says:  'The  legislature,  by  the 
chapter  on  Trusts  and  Combines,  did  no< 
intend  to  debar  a  person  from  conducting 
his  own  private  business  according  to  hia 
own  judgment.'  It  was  not  the  purpose  to 
limit  either  the  term  used  in  the  Constitu- 
tion or  in  the  statute  by  any  narrow  defini- 
tion, but  leave  it  to  the  courts  to  look  be- 
neath the  surface,  and  from  the  methods 
employed  in  the  conduct  of  his  business  to 
determine  whether  the  association  or  com- 
bine in  question,  no  matter  what  its  par- 
ticular form  should  chance  to  be,  or  what 
inl<;lit  be  its  constitutent  elements,  is  tak- 
ing advantage  of  the  public  in  an  unlawful 
way.  This  case  and  this  extract  from  it 
were  cited  with  approval  of  this  court  in 
the  case  of  the  Cumberland  Teleph.  &  Teleg. 
Co.  V.  State,  100  Miss.  116,  39  L.RA.(N.S.) 
277.  54  So.  670." 

There  is  no  complaint  in  this  case  that 
every  shipper  did  not  enjoy  the  same  rights 
and  privileges  that  were  extended  to  every 


other  shipper.  The  plea  shows  that  the 
shipping  public  enjoyed  the  entire  rights 
upon  the  wharf,  and  the  small  shippers  not 
having  enough  cargo  for  an  entire  ship,  by 
means  of  concentrations  upon  the  pier,  or  ^ 
by  pooling  freight,  could  make  parcel  ship- 
ments, and  in  so  doing  avail  themselves  of 
the  benefits  of  the  market;  and  the  rail- 
road company  allotted  on  the  wharf  the 
space  in  question  for  this  purpose.  No 
discrimination  of  any  kind  is  charged  with 
reference  to  any  shipments  of  freight  of- 
fered to  the  railroad  company  at  the  wharf. 
In  our  opinion,  the  railroad  company  'had 
the  right,  to  the  exclusion  of  everyone  else, 
to  have  undertaken  to  store  the  parcels  re- 
ceived at  its  wharf  at  Gulfport  for  ship- 
ment ;  and  it  could  have  made  the  contracts 
of  shipment  of  same  with  vessels  of  its  own 
choosing,  to  the  exclusion  of  everyone  else. 
In  view  of  the  fact  that  the  railroad  com- 
pany had  the  right  to  carry  on  this  busi- 
ness in  the  manner  in  which  it  was  carried 
on  through  its  own  servants,  it  is  clear  to 
us  that  it  would  have  the  right  likewise  to 
carry  on  the  same  business  in  the  same 
way  through  the  agency  of  Corry  &,  Com- 
pany and  the  Gulfport  Shipping  Company. 
The  special  plea  sets  up  a  suflficient  defense 
to  plaintifT's  declaration.  This  cause  is 
therefore  reversed  and  remanded. 
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MARTHA  S.  TILLMAN,  by  Next  Friend, 

V. 

LEWISBXJRG  *  NORTHERJC  RAILROAD 
COMPANY. 

(133  Tenn.  654,  182  S.  W.  697.) 

Entlncnt  domain  —  adjoining  trncts 
held  In  different  Interests  —  inciden- 
tal injuries  —  damages. 

One  owning  individually  a  parcel  of  real 
estate  adjoining  and  used  with  another  par- 
cel in  which  he  has  an  interest  by  entirety 
is  not  entitled  to  damages  for  incidental 
injuries  to  the  former  in  case  of  the  con- 


Note.  ^  Tlie  effect  upon  the  question 
whether  several  parcels  may  be  treated  as 
one  tract  for  the  purposes  of  condemnation, 
of  the  fact  that  they  are  held  by  different 
tenures,  is  discussed  in  the  note  to  Sharpe 
V.  T'nitcd  States,  57  L.R.A.  932. 

The  only  case  passing  upon  the  question 
since  the  date  of  that  note  is  Glendenning 
V.  Suhley  (1910)  173  Ind.  674,  91  N.  E. 
234,  which  is  sufficiently  set  out  in  the 
opinion  in  Tiu.man  v.  Lewisbuiki  &  N.  R. 
Co. 
L.R.A.1916D. 


demnation    of    a    railroad    right    of    way 
through  the  latter. 

For  other  casea,  see  Eminent  Domain,  III.  e, 
in  Dig.  1-52  N.  8. 

(February  1,  1916.) 

PETITION  for  a  writ  of  certiorari  to  re- 
view a  judgment  of  the  Court  of  Civil 
Appeals  affirming  a  judgment  of  the  Circuit 
Court  for  Davidson  County  sustiCining  a 
demurrer  to  a  declaration  filed  to  recover 
damages  to  a  certain  tract  of  land,  a  portion 
of  which  was  alleged  to  have  been  taken  by 
defendant  as  a  right  of  way  for  its  rail- 
road.    Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  H.  Anderson  and  Iiewis 
Tillman,  for  petitioner: 

Plaintiff,  who  is  a  married  woman,  had 
the  right  to  maintain  this  suit  by  and 
through  her  husband  as  next  friend,  and 
not  in  conjunction  with  him  as  plaintiff. 

Bein  v.  Heath,  6  How.  240,  12  L.  ed. 
421;  Barber  v.  Barber,  21  How.  582,  16 
L.  ed.  226;  Donahue  v.  Hubbard,  154  Mass. 
537,  14  L.R.A.  123,  26  Am.  St.  Rep.  271, 
28  N.  E.  909. 
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Plaintiff  was  entitled  to  damages  for  inci- 
dental injuries  to  the  tract  of  land  indi- 
vidually owned  by  her.  . 

10  Am.  ft  Eng.  Enc.  Law,  2d  ed.  pp. 
1165-1167;  2  Lewis,  Em.  Dom.  3d  ed.  § 
698;  Illinois,  I.  ft  M.  R.  Co.  v.  Freeman, 
210  111.  270,  71  N.  E.  444;  Kansas  City,  E. 
ft  S.  R.  Co.  V.  Merrill,  26  Kan.  421;  State 
ex  rel.  Biddle  v.  Superior  Ct.  44  Wash. 
108,  87  Pac.  40;  Lincoln  r.  Com.  164  Mass. 
368,  41  N.  E.  489;  Re  Boston,  H.  T.  &  W. 
R.  Co.  31  Hun,  461;  Cook  v.  Boone  Sub- 
urban Electric  R.  Co.  122  Iowa,  437,  98 
N.  W.  293;  Cameron  ▼.  Pittsburgh  ft  L.  E. 
R.  Oo.  157  Pa.  617,  22  L.R.A.  443,  27  Atl. 
668;  Potts  V.  Pennsylvania  Schuylkill  Val- 
ley R.  Co.  119  Pa.  278,  4  Am.  St.  Rep.  646, 
13  Atl.  291;  Union  Terminal  R.  Co.  v. 
Peet  Bros.  Mfg.  Co.  68  Kan.  197,  48  Pac. 
860;  Westbrook  v.  Muscatine,  N.  ft  S.  R. 
Co.  115  Iowa,  106,  88  N.  W.  202;  Peck  v. 
Superior  Short  Line  R.  Co.  36  Minn.'  343, 
31  N.  W.  217;  Camoron  v.  Chicago,  M.  ft 
St.  P.  R.  Co.  42  Minn.  76,  43  N.  W.  785; 
Seattle  ft  M.  R.  Co.  v.  Roeder,  30  Wash. 
244,  94  Am.  St.  Rep.  864,  70  Pac.  408: 
Colvill  V.  St.  Paul  ft  C.  R.  Co.  19  Minn. 
283,  Gil.  240;  Hannibal  Bridge  Co.  v.  Schau- 
bacher,  67  Mo.  582;  St.  Paul  ft  S.  C.  R. 
Co.  V.  Murphy,  1«  Minn.  500,  Oil.  433; 
Welch  V.  Milwaukee  ft  St.  P.  R.  Co.  27 
Wis.  108;  New  York,  W.  S.  ft  B.  R.  Co.  v. 
Le  Fevre,  27  Hun,  537;  Ham  v.  Wisconsin, 
I.  ft  M.  R.  Co.  61  Iowa,  716,  17  N.  W.  157 ; 
Atchison  ft  N.  R.  Co.  v.  Gough,  29  Kan. 
94;  Hoyt  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
117  Iowa,  296,  90  N.  W.  724;  H.  C.  Frick 
Coke  Co.  V.  Painter,  198  Pa.  468,  48  AtL 
302;  Sharpe  v.  United  States,  57  L.R.A. 
932,  50  C.  C.  A.  597,  112  Fed.  893. 

Messrs.  F.  M.  Bass,  John  B.  Keeble, 
and  Ed.  T.  Seay,  for  respondent: 

The  two  tracts  cannot  be  considered  as 
an  entire  tract  for  the  purpose  of  having 
damages  assessed. 

2  Lewis,  Em.  Dom.  3d  ed.  §  698;  Ship- 
man,  Common-Law  PI.  p.  138;  17  Am.  ft 
Eng.  Enc.  Law,  601;  Sandes  v.  Wildsmith 
[1893]  1  Q.  B.  771,  62  L.  J.  Q.  B.  N.  S.  404, 
67  L.  T.  N.  S.  387;  McKcnzie  v.  Hatton,  9 
Misc.  16,  29  N.  Y.  Supp.  18;  1  Chitty,  PI. 
16th  Am.  ed.  •84;  16  Enc.  PI.  ft  Pr.  541; 
Sutherland,  Damages,  Last  ed.  §  134;  Louis- 
ville ft  N.  R.  Co.  V.  Atkins,  2  Lea,  248; 
Leavenworth  ft  N.  S.  R.  Co.  v.  Wilkins,  45 
Kan.  674,  26  Pac.  16;  Glendenning  v. 
Stahley,  173  Ind.  674,  91  N.  E.  234;  Con- 
ness  V.  Indiana,  I.  ft  L  R.  Co.  193  111.  464, 
«2  N.  E.  221. 

The  tracts  did  not  constitute  an  entire 
tract,  for  the  reason  that  it  is  not  shown 
that  they  are  contiguous,  and  were  not  used 
L.R.A.1916D. 


together  for  a  common  purpose,  or  put  to  a 
common  permanent  use. 

2  Lewis,  Em.  Dom.  3d  ed.  §  698,  p.  1208; 
Cameron  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
42  Minn.  75,  43  N.  W.  786;  Kansas  City, 
M.  ft  O.  R.  Co.  V.  Littler,  70  Kan.  556,  7*9 
Pac.  114;  Haines  v.  St.  Louis,  D.  M.  ft  N. 
R.  Oo.  65  Iowa,  216,  21  N.  W.  573. 

No  recoverable  damages  are  alleged  in 
the   declaration. 

Iron  Mountain  R.  Co.  v.  Bingham,  87 
Tenn.  ,522,  4  L.R.A.  622,  11  S.  W.  705; 
Louisville  &  N.  Terminal  Co.  v.  Lellyett, 
114  Tenn.  368,  1  L.R.A.(N.S.)  49,  86  S.  W. 
881;  Richards  v.  Washingt(«  Terminal  Co. 
233  U.  S.  846,  58  L.  ed.  1088,  L.R-A.  1915A, 
887,  34  Sup.  Ct.  Rep.  654;  Bennett  ▼.  Long 
Island  R.  Co.  181  N.  Y.  431,  74  N.  E.  418; 
Cleveland  ft  P.  R.  Co.  v.  Speer,  56  Pa.  325, 
94  Am.  Dec.  84;  Lamm  v.  Chicago,  St.  P. 
M.  ft  O.  R.  Co.  45  Minn.  71,  10  L.R.A.  268, 
47  N.  W.  457;  Austin  v.  Augusta  Terminal 
R.  Co.  108  Ga.  671,  47  L.R.A.  755,  34  S.  E. 
852;  Cooley,  Const  Lim.  7th  ed.  pp.  820, 
821;  Woodfolk  V.  Nashville  ft  C.  R.  Co.  2 
Swan,  422;  Wray  v.  Knoxville,  L.  F.  ft  J. 
R.  Co.  113  Tenn.  544,  82  S.  W.  471;  Vaulx 
V.  Tennessee  C.  R.  Co.  120  Tenn.  316,  108 
S.  W.  1142;  Paducah  ft  M.  R.  Co.  v.  Storall, 
12  Heisk.  1;  Shenandoah  Valley  R.  Co.  v. 
Shepherd,  26  W.  Va.  681;  Tsber  v.  New 
York,  P.  ft  B.  R.  Co.  28  R.  I.  269,  67  Atl. 
9;  Bangor  ft  P.  R.  Co.  v.  McOomb,  60  Me. 
298;  Walker  v.  Old  Colony  ft  N.  R.  Co.  103 
Mass.  10,  4  Am.  Rep.  509. 

Plaintiff  cannot  maintain  the  suit  in  her 
own  name,  by  her  husband  as  next  friend. 

East  Tennessee  ft  V.  R.  Co.  v.  Love,  3 
Head,  63;  Douglas  v.  Butler,  6  Fed.  228; 
Johnson  v.  Vail,  14  N.  J.  Eq.  426;  Taylor  v. 
Holmes,  14  Fed.  498;  Knoxville  R.  ft  Light 
Co.  V.  Vangilder,  132  Tenn.  487,  L.R.A. 
1916A,  nil,  178  S.  W.  1117. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

In  this  cause  a  demurrer  to  the  declara- 
tion was  sustained  by  the  circuit  judge, 
and  the  court  of  civil  appeals  on  appeal 
affirmed  the  ruling. 

In  the  declaration  it  was  averred  that  in 
March,  1896,  plaintiff  and  her  husband  be- 
came the  owners  as  tenants  by  the  entirety 
of  a  tract  of  105  acres;  that  in  June,  1887, 
plaintiff  liecame  the  owner,  to  her  sole  and 
separate  use,  of  a  tract  of  25  acres  lying 
opposite  the  105-acre  tract  and  separated 
from  it  only  by  a  public  turnpike;  that 
the  plaintifTs  residence  is  located  on  the 
smaller  tract;  that  the  two  tracts  were  and 
had  bt-en  continuously  used  and  operated 
together,   or   as   one   farm;    and   that   the 
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residence,  bam,  and  Bervants'  houses  situ- 
at«d  on  the  one  arc  supplied  with  water  by 
means  of  a  reserroir  located  m  the  other 
tract. 

It  was  further  averred  that  the  railway 
company  had  instituted  a  proceeding  to  con- 
demn a  strip  through  the  larger  tract  as  a 
right  of  way,  and  that  for  the  value  of  that 
strip  and  for  incidental  damages  to  the 
remainder  of  that  105-acre  tract  plaintiff 
and  her  husband,  tenants  by  the  entirety, 
liad  received  payment;  but  that,  under  the 
terms  of  an  agreement  in  that  proceeding, 
th*  right  was  reserved  to  plaintiff  to  claim 
in  a  future  suit  incidental  damages  to  the 
snuiller  tract,  so  individually  owned  by 
plaintiff.  The  present  action  was  there- 
upon brought  for  this  purpose. 

The  demurrer  8«t  fM'th  two  grounds:  (1) 
That  plaintiff's  land  was  not  shown  to  be  a 
part  of  the  tract,  a  portion  of  which  was 
taken  for  the  right  of  way;  and  (2)  that 
the  title  to  land  as  to  which  damages  are 
now  claimed  was  in  plaintiff,  and  the  title 
to  the  103-acre  tract  subjected  to  the  ease- 
ment was  vested  in  her  and  her  husband, 
and  that,  the  ownership  being  thus  variant, 
the  claim  of  damages  could  not  be  sup- 
ported. 

In  our  opinion  a  decision  on  the  last 
point  will  be  determinative  of  the  question 
of  liability,  and  we  shall  not  discuss  the 
first. 

As  we  consider,  the  case  of  plaintiff  must 
be  viewed  as  if  her  claim  to  damages  to  the 
smaller  tract  were  being  urged,  in  the  con- 
demnation proceeding  that  affected  the 
iarortr  tract.  Tlie  damages  of  the  character 
claimed  can  only  be  such  as  are  incident  to 
the  taking  of  a  part  of  the  latter  tract  for 
a  railway  right  of  way. 

The  authorities  are  surprisingly  few 
that  deal  with  the  question  of  an  allowance 
of  incidental  damages  to  the  owner  of  an 
adjoining  tract  where  the  title-holding  of 
the  same  is  not  identical  with  that  of  the 
lands  affected  by  the  actual  condemnation- 
taking,  both  of  which  tracts  are  claimed  to 
be  actually  used  as  one. 

In  Indiana,  I.  &  I.  R.  Co.  ▼.  Conness,  184 
III.  178,  56  N.  £.  402,  it  was  held,  where  a 
strip  of  land  wa«  condemned  wholly  within 
a  quarter  section  owned  by  a  person  in  fee, 
that  the  owner  might  also  recover  for  in- 
jury to  his  interest  as  a  tenant  in  common 
of  a  remainder  estate  in  an  adjoining  quar- 
ter section.  On  a  second  appeal  of  the  case, 
the  interference  with  the  operation  of  the 
two  sections  as  one  farm  was  urged  as  a 
ground  of  relief  (Conness  v.  Indiana,  I.  k  I. 
L.B.A.19ieI}. 


R.  Co.  103  111.  464,  62  N.  E.  221),  and  it 
was  further  held  that  the  jury  could  not 
take  into  consideration  the  fact  that  tlie 
right  of  way  would  divide  the  two  sections 
so  as  to  render  difficult  of  access  to  the  own- 
er»  of  the  quarter  held  in  fee  to  wells  and 
buildings  located  on  the  quarter  in  which 
his  interest  was  one  as  tenant  in  common  in 
remainder.  It  was  said  that  the  jury  must 
not  take  into  account  the  fact  that  the  right 
of  way  divided  the  two  interests,  but  must 
consider  each  as  if  they  were  standing 
alone,  or  "as  if  the  other  of  the  two  inter- 
ests belonged  to  an  entire  stranger."  Yet  a 
judgment  for  some  damage  to  the  untouched 
quai'ier  section  was  allowed  to  stand,  but 
that  appears  to  have  been  based  on  a  pro- 
vision of  the  Constitution  of  Illinois,  and 
this  particular  ruling  makes  the  case  an  in- 
applicable precedent  in  this  state. 

In  Chicago  &  £.  R.  Co.  v.  Dresel,  110  lU. 
89,  it  appeared:  Dresel  was  in  the  posses- 
sion of  lots  2  to  16,  indttuve,  cultivated  by 
him  as  a  whole  as  a  flower  garden.  Lots  2 
to  9  were  held  under  a  lease.  Lots  10  to 
16  were  owned  by  him  in  fee.  The  strip 
sought  to  be  condemned  was  off  of  the 
leased  lots,  and  it  was  attempted  to  be  sub- 
jected as  a  part  of  a  leasehold  interest.  His 
residence  and  l>am  were  upon  lots  14  and 
16. 

Instructions  of  the  trial  judge  to  the  jury 
were  approved  which  went  on  the  theory 
that  if  the  lots  had  a  special  capacity,  as  an 
entirety,  for  the  purpose  of  flower  garden- 
ing, and  were  so  used,  Dresel  could  recover 
for  depreciation  of  the  value  of  the  whole 
for  the  residue  of  the  lease  term.  The  court 
said:  "Appellant  proposed  to  take  a  por- 
tion of  the  lots  held  by  the  lease.  If  by  so 
doing  the  market  value  of  the  whole  tract 
was  lessened  during  the  two  years  which  ap- 
pellee hiad  the  right  to  hold  and  use  the 
same,  to  that  extent  he  was  damaged,  and 
while  no  part  of  the  lots  he  owned  in  fee 
was  taken,  still,  by  the  taking,  as  his  prop- 
erty held  in  fee  and  by  lease  was  damaged, 
he,  in  justice,  ought  to  be  entitled  to  re- 
cover so  far  as  the  market  value  of  his  prop- 
erty was  depreciated." 

See  also  in  the  same  connection.  Smith 
County  V.  Lahore,  37  Kan.  480,  15  Fac.  677. 

Gleiidenning  v.  Stahley,  173  Ind.  674,  91 
N.  £.  234,  dealt  with  a  claim  of  damages 
incident  to  the  laying  out  of  a  public  high- 
way. Glcndenning  owned  an  80-acre  tract 
lying  immediately  north  of  the  highway,  and 
he  and  his  wife  as  tenants  by  entirety  owned 
a  20-acre  tract  lying  directly  south  of  the 
road.     It  was  sought  to  show  the  market 
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value  of  the  20  acres,  conaidered  in  connec- 
tion with,  because  usod  along  with,  the  80- 
acre  tract,  as  at  the  time  farmed.  The  trial 
court  excluded  the  offered  testimony,  say- 
ing: "It  is  settled  that,  in  determining  the 
amount  of  special  benefits  or  damages  sus- 
tained by  any  one  proprietor,  all  land  be- 
longing to  him  lying  in  a  contiguous  body, 
and  used  together  for  a  common  purpose, 
will  be  considered  as  one  tract  or  farm. 
.  .  .  This  principle  cannot  be  extended  to 
cover  lands  owned  by  different  proprietors, 
although  contiguous  and  used  under  one 
management  and  for  a  common  purpose." 

In  Potts  V.  Pennsylvania  Schuylkill  Val- 
ley R.  Co.  119  Pa.  278,  4  Am.  St.  Rep. 
G46,  13  Atl.  291,  the  land  condemned  was 
the  individual  property  of  Potts,  while  the 
second  tract  was  the  property  of  Potts  and 
another  as  tenants  in  common.  Held  that, 
notwithstanding  a  claim  of  a  common  use, 
the  assessment  of  damages  should  be  con- 
fined to  the  lot  a  portion  of  which  was 
taken  for  the  railroad's  use;  "the  fee  was 
held  and  owned  by  different  persons ;  neither 
of  them  could  be  considered  as  appurtenant 
to,  or  part  and  parcel  of,  the  other." 

Where  a  leasehold  estate  was  condemned, 
a  claim  for  damages  by  the  lessee  in  respect 
of  property  owned  by  him  individually, 
separated  from  the  condemned  property  by 
an  alley,  but  used  by  him  in  connection  with 
that  property  in  the  conduct  of  his  business, 
was  denied.  United  States  v.  Inlots,  Fed. 
Cas.  No.  15,441a. 

The  case  of  Leavenworth,  N.  &  S.  R.  Co. 
V.  Wilkins,  45  Kan.  674,  26  Pac.  16,  relied 
on  by  appellee  railway  company,  went  off 
on  a  question  of  pleading  without  the  court 
reaching  the  particular  question  of  substan- 
tive law  now  under  consideration.  The  case 
of  Smith  County  v.  Latere,  supra,  was  cited, 
but  its  ruling  on  the  immediate  question 
was  not  disapproved. 

We  think  the  better  rule  is  that  an- 
nounced in'  the  Indiana  and  Pennsylvania 
cases. 

In  the  case  at  bar  we  think  it  quite  mani- 
fest that  plaintiff's  claim  cannot  l>e  sup- 
ported on  principle.  The  two  tracts  are 
held  by  different  titles  vested  in  different 
persons.  Separate  condemnation  proceed- 
ings would  be  required  to  condemn  a  right 
of  way  over  them,  and  separate  suits  would 
have  to  be  brought  for  damages  by  the  dis- 
tinct owners  against  an  appropriator  for  in- 
juries done  the  tracts.  When  we  look  upon 
a  condemnation  as  a  compulsory  sale,  made 
for  the  parties  by  the  law  (Southern  R.  Co. 
V.  Jennings.  130  Tenn.  450,  171  S.  W.  82), 
L.R.A.1P16D. 


I  the  law  thus  would  bring  the  railway    in 
confrontation  with  two  distinct  owncrHhips. 

Assume  that  the  plaintiff,  Mrs.  Tillman, 
were  the  owner,  as  tenant  in  common,  of  a. 
one-tenth  undivided  interest  in  the  larjror 
tract.  May  it  be  held  that  a  condemnation 
affecting  that  small  interest  would  support 
the  claim  here  urged  for  damages  done  to 
the  entire  tract  solely  owned  by  her?  Tf 
so,  other  such  tenants  in  common  owning 
contiguous  tracts  individually  could  do  so 
in  like  manner,  and  it  is  conceivable  that  if 
the  right  of  way  were  taken  out  of  a  small 
boundary  so  owned  in  common,  surroundcKi 
by  large  tracts  severally  owned  by  the  ten- 
ants in  common,  enormous  damages  could 
be  collected  from  the  condemnor  under  the 
rule  contended  for  by  the  appellant. 

Let  the  attitude  of  the  case  be  reversed, 
by  supposing  that  plaintiff's  individually 
owned  tract  had  been  specially  benefited  by 
the  construction  of  the  railway  over  the 
adjoining  tract,  but  that  the  balance  of 
the  larger  tract  was  incidentally  damaged. 
Would  it  be  either  fair  or  sound  to  hold 
that  this  incidental  damage  should  be  offs<?t 
by  the  benefits  accruing  to  the  smaller 
tract?  Would  it  not  be  an  abundant  reply 
that  mutuality  of  parties  or  ownership  was 
lacking  to  justify  such  a  set-off?  We  think 
so. 

We  think  tlie  case  has  been  properly 
disposed  of.     Writ  of  certiorari  denied. 

Nell,  Ch.  J.,  being  incompetent,  took  no 
part  in  the  decision  of  this  case. 


ARIZONA  SUPREME  COURT. 

I.  E.  TROUTNER,  Appt., 

v. 

STATE  OF  ARIZONA. 

(—  Ariz.  — ,  154  Pac.  1048.) 


Intoxicating  liqnor  —  sale  —  Ignorance 
of  character  —  effect. 

Ignorance  of  the  character  of  the  liquid, 
and  honest  belief  in  its  nonintoxicating 
character,  are  no  defense  to  a  prosecution 
for  selling  Intoxicating  liquor  contrary  to 
a  constitutional  provision  making  it  a  mis- 
demeanor to  sell  intoxicating  liquor  of  any 

Note. —  For  mistake  in  beverage  as  de- 
fense to  charge  of  illegal  sale  of  liquor,  see 
annotation  following  this  case,  post,  266. 
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kind,  notwithstanding  the  statute  provides  i 
that  persons  are  not  guilty  of  crime  who 
commit  an  act  under  ignorance  or  mistake 
of  fact   which  disproves   any  criminal   in- 
tent. 

for  other  catea,  see  Criminal  Law,  I.  a,  in 
Dig.   J-3d  A".  S. 

(February  10,  1916.) 

APPEAL  by  defendant  from  a  judgment . 
of    the    Superior   Court    for    Maricopa  i 
County  convicting  him  of  selling  and  dis- 
posing of  certain  intoxicating  liquors.    Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  J.  Cox  and  James  E.  Nelson, 
for  appellant: 

Defendant  was  entitled,  under  the  stat- 
ute, to  the  instruction  requested  by  him  at 
the  trial. 

Patrck  V.  State,  45  Tex.  Crim.  Rep.  587, 
76  S.  W.  947;  Walker  v.  State,  .50  Tex. 
Crim.  Rep.  405,  98  S.  W.  843 :  McRoberts  v. 
Slate,  49  Tex.  Crim.  Rep.  288,  92  S.  W. 
804;  Mayne  v.  SUte,  48  Tex.  Crim.  Rep.  93, 
86  S.  W.  329;  Uloth  v.  State,  48  Tex.  Crim. 
Rep.  295,  87  S.  W.  822;  State  v.  Powell, 
141  N.  C.  780.  6  L.R.A.(N.S.)  477.  63  8. 
E.  515. 

Messrs.  Wiley  E.  Jones,  Attorney  Gen- 
eral, Leslie  C.  Hardy  and  Georfte  W. 
Harben.  Assistant  Attorney  General,  for 
the  State: 

The  courts  have  held  that  the  sale  of  a 
beverage  under  a  mistake  or  in  ignorance 
of  its  intoxicating  propensities  is  a  defense 
to  a  charge  of  selling  intoxicating  liquors  i 
contrary  to  law,  while  some  of  the  courts  ' 
have  announced  a  different  rule. 

See  State  v.  Powell,  141  N.  C.  780,  6 
L.R.A.(N.S.)  477,  5.3  S.  E.  515;  Haynes  v. 
State,  118  Tenn.  709,  13  L.R.A.(N.S.)  55fl, 
121  Am.  .St.  Rep.  1055,  105  S.  W.  251,  12 
Ann.  Cas.  470. 

Ross,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  tried  and  convicted  upon 
an  information  charging  him  with  the  crime 
of  sellinfr,  exclianging,  giving,  bartering, 
and  disposing  of  certain  intoxicating  li- 
quors. He  was  tried  by  a  jury  and  found 
guilty.  From  the  judgment  of  conviction 
he  appeals.  { 

The  appellant  asked  the  court  to  instruct  | 
the  jury  as  follows:     "If  you  believe  from 
the  evidence  in  this  case,  beyond  a  reason- 
able doubt,  that  the  drink  sold  in  this  case  I 
was  intoxicating  as  alleged  in  the  informa-  j 
tion,  but  still   further  believe  that  at  the 
time  defendant  sold   the   same   he  sold  it  ^ 
honestly  believing  it  was  not  intoxicating,  i 
then,  in  such  event,  the  defendant  would ' 
LR_A.1916D. 


not  be  guilty,  and  it  will  become  your  duty 
to  acquit  him." 

This  requested  instruction  was  refused  by 
the  court,  and  the  jury  was  told  by  the 
court:  "That  the  law  of  this  state  does  not 
permit  one  to  sell  intoxicating  liquor  and 
then  be  heard  to  say  that  he  did  not  know 
that  the  liquor  was  intoxicating.  He  is 
bound  under  the  law  to  know.  The  law  pre- 
sumes that  when  he  sells  liquor  he  knows 
what  he  is  selling;  that  is,  whether  it  is 
intoxicating  or  not.  The  prohibition  amend- 
ment is  intended  to  prevent  any  trattic  in 
intoxicating  liquors.  No  excuses  are  recog- 
nized or  permitted.  If  one  sells  intoxicat- 
ing liquor,  he  is  liable.  It  is  his  duty  to 
know  what  he  sells,  and  he  cannot  guess  at 
it  or  rely  upon  someone  else's  statement." 

The  appellant  complains  of  the  court's  re- 
fusal to  give  the  requested  instruction,  and 
of  the  submission  to  the  jury,  as  the  law  of 
this  state,  of  the  converse  of  the  proposition 
contained  in  bis  request. 

The  prohibition  amendment  (article  23, 
§  1)  reads:  ''Every  person  who  sells,  ex- 
changes, gives,  barters,  or  disposes  of  any 
ardent  spirits,  ale,  beer,  wine,  or  intoxicat- 
ing liquor  of  any  kind,  to  any  person  in  the 
state  of  Arizona,  .  .  .  shall  be  guilty  of 
a  misdemeanor.    ..." 

In  crimes  involving  moral  turpitude,  crim- 
inal intent  or  guilty  knowledge  is,  of  course, 
generally  recognized  as  an  esaestial  element. 
This  is  true  whether  the  offense  be  one  at 
common  law  or  by  statute.  Society  has  so 
developed  and  extended  that  it  has  become 
necessary,  in  order  to  protect  it,  to  pass 
many  laws  forbidding  things  to  be  done  or 
commanding  things  to  be  done,  the  neglect 
to  do  or  the  doing  whereof  had  theretofore 
been  regarded  as  innocent  and  permissible. 
Most  crimes  falling  under  this  head  are 
designated  as  malum  prohibitum  in  contra- 
distinction to  those  crimes  that  are  bad  in 
themselves  and  in  which  criminal  intent  or 
guilty  knowledge  is  essential. 

That  the  legislature  may  make  the  doing 
of  an  act  or  the  neglect  to  do  something  a 
crime  in  the  absence  of  criminal  intent  is 
well  settled.  The  intent  of  the  legislature 
therefore,  in  any  given  piece  of  legislation, 
is  the  controlling  factor.  It  is  said  in  8  R. 
C.  L.  62:  "Whether  a  criminal  intent  or 
guilty  knowledge  is  a  necessary  element  of 
a  statutory  offense  is  a  matter  of  construc- 
tion to  be  determined  from  the  language  of 
the  statute,  in  view  of  its  manifest  pur- 
pose and  design.  They  are  many  instances 
in  recent  times  where  the  legislature  in  the 
exercise  of  the  police  power  has  prohibited, 
under  penalty,  the  performance  of  a  specific 
act.  The  doing  of  the  inhibited  act  consti- 
tutes the  crime,  and  the  moral  turpitude 
or  purity  of  the  motive  by  which  it  was 
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prompted,  and  knowledge  or  ignorance  of 
its  criminal  character,  are  immaterial  cir- 
cumstances on  the  question  of  guilt.  The 
only  fact  to  be  determined  in  these  cases  is 
whether  the  defendant  did  the  act.  In  the 
interest  of  the  public  the  burden  is  placed 
upon  the  actor  of  ascertaining  at  his  peril 
whether  his  deed  is  within  the  prohibition 
of  any  criminal  statute." 

In  Com.  ex  rel.  Allegheny  County  v. 
Weiss,  139  Pa.  247,  11  L.R.A.  530,  23  Am. 
St.  Rep.  182,  21  Atl.  10,  the  defendant  was 
charged  with  violating  a  law  forbidding  the 
sale  of  oleomargarin',  and  he  defended  on 
the  ground  of  ignorance  of  the  nature  and 
quality  of  the  article  sold.  The  court  stated 
the  rule  we  are  now  considering  so  well 
that  we  quote  at  some  length:  "Whether 
a  criminal  intent  or  a  guilty  knowledge  is 
a  necessary  ingredient  of  a  statutory  offense, 
therefore,  is  a  matter  of  construction.  It 
is  for  the  legislature  to  determine  whether 
the  public  injury  threatened  in  any  particu- 
lar matter  is  such  and  so  great  as  to  justify 
an  absolute  and  indiscriminate  prohibition. 
Even  if,  in  the  honest  prosecution  of  any 
particular  trade  or  business  conducted  for 
the  manufacture  of  articles  of  food,  the  pro- 
duct is  healthful  and  nutritious,  yet,  if  the 
opportunities  for  fraud  and  adulteration 
are  such  as  threaten  the  public  health,  it  is 
undoubtedly  in  the  power  of  the  legislature 
either  to  punish  those  who  knowingly  traffic 
in  the  fraudulent  article,  or,  by  a  sweeping 
provision  to  that  effect,  to  prohibit  the 
manufacture  and  sale  altogether.  The  ques- 
tion for  us  to  decide,  therefore,  is  whether 
or  not,  from  the  language  of  the  statute,  and 
in  view  of  the  manifest  purpose  and  design 
of  the  same,  the  legislature  intended  that 
the  legality  or  illegality  of  the  sale  should 
depend  upon  the  ignorance  or  knowledge  of 
the  party  charged.  The  statute  in  question 
was  an  exercise  of  the  police  power,  and  the 
act  was  sustained  upon  this  ground,  not 
only  in  this  court,  but  also  in  the  Supreme 
Court  of  the  United  States.  Powell  v.  Com. 
114  Pa.  265,  60  Am.  Rep.  350,  7  Atl.  913,  7 
Am.  Crim.  Rep.  32;  Powell  ▼.  Pennsylvania, 
127  U.  S.  678,  32  L.  ed.  253,  8  Sup.  Ct. 
Rep.  992,  1257.  The  prohibition  is  absolute 
and  general;  it  could  not  be  expressed  in 
terms  more  explicit  and  comprehensive.  The 
statutory  definition  of  the  offense  embraces 
no  word  implying  that  the  forbidden  act 
shall  be  done  knowingly  or  wilfully,  and, 
if  it  did,  the  design  and  purpose  of  the  act 
would  be  practically  defeated.  The  inten- 
tion of  the  legislature  is  plain,  that  persons 
engaged  in  the  traffic  shall  engage  in  it  at 
their  peril,  and  that  they  cannot  set  up  their 
ignorance  of  the  nature  and  qualities  of  the 
commodities  they  sell  as  a  defense." 

The  language  in  our  prohibition  amend- 
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ment  is  "absolute  and  general."  "Every  per- 
son" who  (not  he  who  knowingly  or  with 
guilty  knowledge)  sells  intoxicating  liquor 
"shall  be  guilty."  It  is  all  comprehensive, 
— it  excludes  none.  It  makes  the  act  of 
sale  of  the  forbidden  article  a  crime.  He 
who  would  avoid  any  violation  of  its  terms 
must  not  sell  intoxicating  liquor,  and,  hav- 
ing done  the  thing  forbidden,  he  may  not 
excuse  his  act  upon  ignorance  of  the  fact 
of  its  intoxicating  quality.  He  is  irrebut- 
tably  presumed  to  know  the  quality  of  the 
article  sold,  and  if  it  turns  out  to  be  in- 
toxicating he  may  not  escape  upon  the  plea 
of  ignorance.  To  construe  the  prohibition 
amendment  otherwise  we  would  have  to  in- 
sert words  not  found  therein. 

In  ascertaining  the  intent  of  the  lawmak- 
ing body  in  the  enactment  of  this  prohibi- 
tion law,  sight  of  its  purpose  should  not  be 
overlooked.  Unquestionably,  the  purpose 
was  to  place  a  ban  upon  the  traffic  in  in- 
toxicating liquors,  and  this  purpose  would 
be  frustrated,  if  not  entirely  destroyed,  if 
ignorance  of  the  intoxicating  quality  of  the 
article  sold  could  be  interposed  as  a  defense. 
Ignorance  of  the  law  never  excuses,  and  the 
rule  is  as  absolute  that  ignorance  of  the 
fact  never  excuses  if  that  be  the  declaration 
of  the  lawmaking  body. 

The  rule  announced  has  been  almost  uni- 
versally the  one  adopted  by  the  courts  of 
the  country  in  the  construction  of  similar 
statutes.  The  courts  that  have  adopted  a 
different  rule  have  either  been  influenced  by 
special  statutes,  or  have,  in  otir  opinion, 
pursued  an  erroneous  course  of  reasoning. 
Where  ignorance  of  the  fact  has  been  held 
a  good  defense,  we  think  too  much  stress 
has  been  given  to  the  rights  of  the  defend- 
ant and  too  little  consideration  of  the  rights 
of  society.  While  it  may  seem  a  serious- 
hardship  to  inflict  punishment  upon  one 
who  has  acted  innocently,  yet  the  fact  rcr 
mains  that  the  act  was  of  his  own  volition, 
generally  fruitful  of  benefits  to  him  and 
inimical  to  the  rights  of  the  general  public. 
He,  then,  in  our  opinion,  should  suffer,  and 
the  general  policy  of  the  law  prevail.  This 
can  be  only  when  the  rule  is  unbending. 

The  courts  holding  that  the  maxim  of  the 
criminal  law,  "Ignorantia  facti  excusat,"  ap- 
plies, seem  to  be  limited  to  Ohio,  North 
Carolina,  and  Texas.  Farrell  v.  State,  32 
Ohio  St.  4.56,  30  Am.  Rep.  614:  State  v. 
Powell,  141  N.  C.  780,  6  L.R.A.(N.S.)  477, 
53  S.  E.  515;  Walker  v.  State,  50  Tex. 
Crim.  Rep.  495,  98  S.  W.  843. 

Texas  has  a  general  statute  providing 
that  "if  a  person  laboring  under  a  mistake 
as  to  a  particular  fact  shall  do  an  act  which 
would  otherwise  be  criminal,  he  is  guilty 
of  no  offense."  Vernon's  Anno.  Penal  Code 
1916.  art.  46. 
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And  it  was  held  in  Patrick  v.  State,  45 
Tex.  Crim.  Rep.  587,  78  S.  W.  047,  that  this 
statute  was  applicable  to  all  offenses,  un- 
less specially  excepted.  We  find  no  fault 
with  that  holding ;  the  language  of  the  stat- 
ute is  broad  enough  to  apply  to  crimes  both 
malum  prohibitum  and  malum  in  se.  The 
Texas  decisions,  however,  are  relied  upon 
by  appellant  for  a  reversal,  because  lie  says 
subdivision  4  of  §  24,  Penal  Code  1013,  is 
like  the  Texas  statute  just  quoted.  Section 
24  provides  that  "all  persons  are  capable 
of  committing  crimes  except  those  belonging 
to  the  following  classes:  .  .  .  (4)  Per- 
sons who  committed  the  act  or  made  the 
omission  charged  under  an  ignorance  or  mis- 
take of  fact  which  disproves  any  criminal 
intent." 

This  clearly  has  reference  to  crimes  in 
which  "criminal  intent"  or  guilty  knowl- 
edge is  an  essential  ingredient.  It  is  mani- 
fest by  the  language  itself  as  also  by  the 
whole  context  of  $  24.  lite  other  "persons" 
mentioned  in  §  24  as  incapable  of  commit- 
ting crimes  are  children  under  fourteen 
years  of  age,  not  knowing  the  wrongfulness 
of  their  acts,  and  idiots,  lunatics,  and  in- 
sane persons,  etc., — persons  incapable  of 
having  or  entertaining  a  criminal  intent. 
Persons  of  sound  mind  and  unquestioned 
mental  competency,  and  therefore  capable 
of  committing  crimes,  may,  in  those  cases 
in  which  a  criminal  intent  is  essential,  plead 
as  a  defense  ignorance  or  mistake  of  fact, 
for  the  purpose  of  disproving  any  criminal 
intent.  They  are,  for  the  purposes  of  their 
defense,  placed  in  the  same  category  with 
persons  mentally  incompetent  to  form  a 
criminal  intent,  but,  in  that  class  of  acts 
the  mere  doing  of  which  is  made  by  law  the 
rrime,  regardless  of  the  purpose  or  intent, 
persons  of  'sound  mind  are  not  entitled  to 
immunity  because  of  ignorance  or  mistake 
of  fact.  Therefore  subdivision  4  can  only 
have  reference  to  those  crimes  in  which  a 
■"criminal  intent"  is  necessary.    12  Cyc.  147. 

In  United  States  v.  Stofel'lo,  8  Ariz.  461, 
76  Pac.  611,  the  defendant  was  charged  with 
selling  intoxicating  liquor  to  an  Indian  in 
violation  of  the  laws  of  Congress.  The 
court  held  the  ignorance  of  the  defendant 
that  the  person  to  whom  the  sale  was  made 
was  an  Indian  was  no  defense,  in  this  lan- 
guage: "It  will  be  noted  that  the  statute, 
in  plain  terms,  makes  the  selling,  giving,  or 
disposing  of  intoxicating  liquor  to  an  In- 
dian, a  ward  of  the  government,  under  the 
charge  of  an  Indian  superintendent  or  agent, 
a  crime.  The  word  'knowingly'  is  not  used 
in  the  act,  nor  is  any  word  of  similar  im- 
port found  therein.  An  examination  of  the 
IiJt.A.19ieD. 


authorities  has  satisfied  us  that  the  offense 
created  by  the  statute  is  of  that  class  of 
crimes  in  which  knowledge  or  guilty  intent 
is  not  an  essential  ingredient,  and  need  not 
be  proven.  The  doing  of  the  prohibited 
thing  is  made  an  offense,  without  regard  to 
the  purpose  or  intent.  Such  crimes  are  in 
the  nature  of  police  regulations,  imposing 
criminal  pcnalites  for  their  violation,  with- 
out regard  to  purpose  or  intent.  The  object 
of  such  statutes  is  to  require  such  diligence 
as  will  render  their  violation  impossible; 
the  end  sought  being  the  protection  of  the 
public," — citing  cases. 

We  have  in  our  statutes  many  laws  for 
the  protection  of  children;  thus  it  is  a 
crime  to  sell  or  give  to  any  minor  intoxi- 
cating liquor,  or  to  permit  a  minor  under 
sixteen  years  of  age  to  enter  any  saloon  or 
place  of  entertainment  where  intoxicating 
liquors  are  sold,  or  to  sell,  give,  or  furnish 
to  any  minor  under  eighteen  years  of  age 
cigars,  cigarettes,  cigarette  paper,  smoking 
or  chewing  tobacco  of  any  kind  or  character, 
or  to  use  vulgar  or  obscene  language  in  the 
presence  of  any  child,  and,  if  it  be  required 
that  guilty  knowledge  or  criminal  intent  is 
essential  to  a  conviction  under  these  stat- 
utes, it  would  result  in  few  convictions,  and 
would  largely  nullify  and  defeat  the  purpose 
of  the  laws. 

Haynes  v.  State,  118  Tenn.  709,  13  L.R.A. 
(N.S.)  559,  121  Am.  St.  Rep.  1055,  105  S. 
W.  251,  12  Ann.  Cas.  470,  is  a  leading  case 
in  which  the  court  discusses  both  views  here 
contended  for,  but  sustains  the  proposition 
that  ignorance  of  fact  is  no  defense  in  cases 
of  this  character.  In  that  case  the  court 
said :  "It  is  the  sale  of  intoxicating  liquors 
without  license  which  the  statute  prohibits, 
and  it  ia  unlawful  to  sell  intoxicating  liquor 
of  any  character  without  license.  This  be- 
ing 80,  the  seller  must  find  out  at  his  peril 
whether  the  liquor  he  proposes  to  sell  is 
intoxicating  or  not.  Guilty  knowledge  is 
not  by  the  statute  made  an  ingredient  of  the 
offense." 

In  the  case  and  the  note  thereto  (12  Ann. 
Cas.  471,  472)  the  cases  bearing  upon  the 
point  show  that  the  great  weight  of  author- 
ity sustains  the  proposition  quoted  in  the 
decision.  We  are  well  satisfied  that  the 
court  did  not  err  in  its  refusal  to  give  the 
instruction  requested  by  appellant,  and  that 
it  correctly  stated  the  law  in  the  instruc- 
tion given. 

Judgment  ia  accordingly  affirmed. 

Franklin  and  OanninKham,  JJ.,  con- 
cur. 
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Annotation — ^Mistake  in  beverage  as  defense  to  charge  of  illegal  sale  of 

liquor. 


The  earlier  cases  on  this  subject  are 
collected  in  notes  to  State  v.  Powell,  6 
L.B.A.(N.S.)  477,  and  Bacot  v.  State,  21 
L.R.A.(N.S.)   525. 

As  to  seller's  ignorance  of  minority 
of  purchaser  as  defense  to  prosecution 
for  sale  of  intoxicating  liquor  to  minor, 
see  note  to  Harper  v.  State,  25  L.R.A. 
(N.S.)  669. 

And  as  to  effect  on  liability  under 
liquor  dealer's  bond,  of  his  ignorance  of 
purchaser's  intoxication  or  minority,  see 
note  to  State  v.  Dubruiel,  25  KR.A. 
(N.S.)  801. 

Other  notes  dealing  with  the  efEeet 
of  mistake  upon  criminal  responsibility 
may  be  found  by  consulting  the  Index 
to  L.R.A.  Notes,  under  the  title,  "Crimi- 
nal Law,"  subtitle,  "Effect  of  ignorance, 
mistake,  or  belief." 

The  general  rule  stated  in  the  earlier 
notes,  to  the  effect  that  mistake  of  fact 
as  to  whether  liquor  sold  is  intoxicating 
is  no  defense  to  a  prosecution  for  illegal 
liquor  selling,  is  sustained  by  the  ma- 
jority of  the  subsequent  cases,  including 
Tboutneb  v.  State,  ante,  262. 

In  Beiser  v.  State  (1913)  9  Ala.  App. 
72,  63  So.  685,  it  was  decided  that  it  is 
the  fact  of  a  sale  of  the  prohibited  arti- 
cles, and  not  the  intent  with  which  the 
sale  is  made,  that  is  denounced  by  the 
prohibition  law,  so  that  the  fact  that 
defendant  had  bought  the  liquor  which 
he  sold  as  cider,  under  a  guaranty  that 
it  did  not  have  any  alcohol  in  it,  would 
not  relieve  him  of  responsibility  for  the 
sale  if  in  fact  it  was  whisky;  and  hence 
that  evidence  of  this  guaranty  was  prop- 
erly excluded. 

And  in  Gourley  v.  Com.  (1910)  140 
Ky.  221,  48  L.R.A.(N.S.)  315,  131  S.  W. 
34,  it  was  said:  "In  prosecutions  for  a 
violation  of  the  antiliquor  laws,  no  ques- 
tion of  good  faith  or  good  or  bad  intent 
is  involved.  It  is  the  act  alone  that  the 
law  looks  at  and  takes  notice  of,  and  by 
the  act  the  guilt  or  innocence  of  the 
accused  is  to  be  judged.  If  the  liquor 
or  beverage  is  one  that  will  intoxicate, 
it  is  wholly  immaterial  that  the  accused 
believed  that  it  would  not,  or  that  in 
good  faith  he  bought  it  as  a  nonintosi- 
cant,  or  that  he  was  ignorant  of  its 
quality  or  ingredients." 

Likewise,  in  People  v.  Hatinger  (1913) 
174  Mich.  333,  140  N.  W.  648,  the  court 
said:  "Section  1  of  the  act  prohibits  in 
positive  terms  the  sale  of  intoxicating 
liquors,  and  no  language  is  used  which 
]..fe.A.1916D. 


indicates  that  the  element  of  intent  is  to 
be  read  into  it.  Had  the  legislature  in- 
tended to  make  the  intent  to  violate  the 
law  an  essential  element,  it  would  have 
doubtless  used  some  appropriate  lan- 
guage indicating  its  purpose.  If  it  were 
necessary  to  prove  intent  to  violate  the 
law  before  a  conviction  could  be  had, 
the  act  would  fall  far  short  of  doing 
what  the  legislature  obviously  intended 
it  should  do;  and  presumably  in  this  can 
be  found  the  chief  reason  why  it  did  not 
incorporate  into  the  act  the  element  of 
intent.  Laws  forbidding  the  sale  of  in- 
toxicating liquor  and  impure  foods  would 
be  of  little  use  if  convictions  for  their 
violations  were  to  depend  on  showing 
guilty  knowledge.  The  fact,  then,  being 
that  respondent  had  no  knowledge  that 
the  cider  contained  alcohol,  and  that  he 
purchased  it  and  sold  it  in  good  faith, 
with  no  intent  to  violate  the  law,  the 
law  will  not  avail  him  in  the  face  of  his 
admission  that  he  sold  it  and  that  it 
contained  alcohol."  And  in  connection 
with  this  case  see  People  v.  Emmons 
(1913)  178  Mich.  126,  144  N.  AV.  479, 
Ann.  Cas.  1915D,  425. 

But  in  State  v.  Coverdale  (1910)  1 
Boyee  (Del.)  555,  77  Atl.  754,  a  divided 
court  of  two,  in  a  prosecution  for  the 
illegal  sale  of  vinous  liquors,  not  for 
medicinal  or  sacramental  purposes,  un- 
der the  local  option  law  (24  Del.  Laws, 
chap.  65),  was  of  the  opinion  that  ac- 
cused might  show  in  defense  anj'  effort 
made  by  him  to  ascertain  whether  the 
liquor  sold  by  him  was  vinous  liquor 
prohibited  by  law,  and  that  if  be  had 
reasonable  grounds  to  believe,  and  in 
fact  did  believe,  that  such  liquor  was  not 
vinous,  it  would  be  a  good  defense;  but 
that  the  burden  was  upon  him  to  show 
clearly  and  satisfactorily  that  a  reason- 
able and  careful  man,  anxious  to  obey 
the  law,  would  have  believed  under  the 
circumstances  that  the  liquor  sold  was 
not  vinous,  and  that  defendant  did  in 
fact  entertain  such  belief. 

In  Lightle  v.  State  (1911)  5  Okla. 
Crim.  Rep.  259, 114  Pae.  275,  it  was  held 
that  where  one  is  being  prosecuted  for 
having  in  his  possession  a  substitute  for 
or  imitation  of  beer,  with  the  intention 
of  selling  the  same,  it  is  no  defense  that 
the  defendant  honestly  believed  that  the 
substitute  contained  less  than  one  half 
of  1  per  cent  of  alcohol. 

Where  one  sells  or  unlawfully  handles 
any  prohibited  liquors,  in  Oklahoma,  he 
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does  so  at  his  peril,  and  cannot  escape 
punishment  by  proving  that  he  was  in- 
formed and  believes  that  the  sale  of  such 


liquor  is  not  prohibited  in  the  laws  of 
Oklahoma.    (Okla.)  Ibid.       W.  W.  A. 


KENTUCKY  COURT  OF  APPEALS. 

tX)Al.MON\VEALTH  OF  KENTUCKY, 
Appt., 

V. 

BOB  JOHNSON. 
(167  Ky.  727,  181  S.  W.  368.) 

False    pretcnsea  —  represeutatlons    to 

stranger. 

An  employee  who,  having  assigned  his 
ttageg,  procures  them  to  be  paid  to  )iim- 
et-lf  by  representing  to  his  employer  that 
he  has  not  assigned  them,  and  thereby  de- 
frauds the  assignee,  is  guilty  of  obtaining 
money  by  false  pretenses. 
For  other   eaaes,   aee   False   Pretenses,  in 

Dig.  1-52  N.  S. 

(January  13,  1916.) 

APPEAL  by  the  Commonwealth  from  a 
judgment  of  the  Circuit  Court  for  Bell 
( (mnty  sustaining  a  demurrer  to  an  indict- 
ment charging  defendant  with  unlawfully 
obtaining  money  from  one  person  by  false 
prrtrnsrs  with  intent  to  defraud  a  third 
person.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Jlpssrs.  James  Garnett,  Attorney  Gen- 
eral, D.  O.  Myatt,  Assistant  Attorney  Gen- 
eral, and  J.  G.  Forester  for  the  Common- 
wealth. 

Mr.  Jackson  Morris  for  appellee. 

Miller,  Ch.  J.,  delivered  the  opinion  of 
tlie  court: 

The  grand  jury  of  Bell  county  returned 
an  indictment  charging  the  appellee  with 
the  crime  of  unlawfully  obtaining  money 
from  one  person  by  false  pretenses,  with  the 
intent  to  perpetrate  a  fraud  upon  a  third 
p<-r8on.  Oinitting  the  formal  parts,  the  in- 
dictmrnt  reads  as  follows:  "The  said  Bob 
Johnson,  on  the  8th  day  of  October,  1914, 
and  More  the  finding  of  this  indictment, 
and  in  the  county  and  state  aforesaid,  did 
unlawfully,  wilfully,  and  with  the  felonious 
intent  to  perpetrate  a  fraud  on  Bascom 
Savior,  state,  pretend,  and  represent  to 
Knabb  &  Shank  Company  that  he  had  not 
given  an  order  or  transferred  to  another 
person  the  amount  said  company  owed  him 
for  work,  and  did  collect  from  said  company 
$10  and  other  sums  of  money,  when  at  the 
time  he  knew  he  had  sold  said  time  and  the 


Note. —  As  to  necessity  of  making  false 
pretenses  to  defrauded  party,  or  of  intend- 
ing to  defraud   any   particular  person,   see 
annotation  following  this  case,  post,  270. 
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money  due  therefor  to  Bascom  Saylor,  and 
received  from  said  Saylor  the  pay  therefor, 
and  said  statements  were  false,  and  said 
Knabb  &  Shank  Company  relied  on  said 
statements  and  paid  him  said  money,  which 
it  would  not  have  done  otherwise.  Said 
statements  were  made  with  the  intent  to  de- 
fraud said  Bascom  Saylor,  which  was  done 
by  said  false  statements." 

This  indictment  was  found  under  §  1208 
of  the  Kentucky  Statutes,  which  provides, 
in  part,  as  follows:  "if  any  person  by  any 
false  pretense,  statement,  or  token,  with  in- 
tention to  commit  a  fraud,  obtain  from  an- 
other money,  property,  or  other  thing  which 
may  be  the  subject  of  larceny,  ...  he 
shall  be  confined  in  the  penitentiary  not 
less  than  one  nor  more  than  five  years." 

The  circuit  court  sustained  a  demurrer 
to  the  indictment,  and  the  commonwealth 
appeals. 

It  will  be  observed  that  the  indictment 
charges  appellee  with  having  made  the  false 
statement  to  his  employer,  the  Knabb  & 
Shank  Company,  with  the  intent  to  defraud 
Bascom  Saylor,  to  whom  appellee  had  as- 
signed his  wages,  and  that  the  Knabb  k 
Shank  Company  relied  on  said  false  state- 
ment and  paid  Johnson  his  wages,  which 
operated  as  a  fraud  upon  Saylor. 

The  appellee  contends  that  the  indictment 
is  defective  because  it  fails  to  charge  that 
he  made  a  false  statement  to  Saylor,  the 
prosecutor  in  this  case,  and  that  it  is  in- 
suflicient  to  charge  appellee  with  the  crime 
denounced  by  the  statute,  by  alleging  that 
the  false  representation  was  made  to  the 
Knabb  &  Shank  Company,  which  has  not 
been  defrauded  in  any  way.  In  other  words, 
appellee  insists  that  the  false  representa- 
tion must  be  made  to  the  party  defrauded, 
and  that  he  must  have  relied  upon  it  to  his 
injury;  that  it  is  no  offense  if  the  represen- 
tation is  made  to  one  person  and  the  money 
is  obtained  from  a  different  person.  The 
Knabb  &  Shank  Company  having  paid  the 
money  to  Johnson  without  notice  of  the  as- 
signment to  Saylor,  that  company  has  in 
no  way  been  prejudiced.  The  payment  was 
a  valid  one  so  far  as  the  company  was  con- 
cerned. So  the  case  reduces  itself  to  this 
proposition :  Ts  it  a  crime  under  the  stat- 
ute when  a  false  representation  is  made  to 
one,  and  money  or  property  is  thereby  ob- 
tained from  another?  An  examination  of 
the  question  shows  it  has  often  been  de- 
cided. 

In  Com  v.  Call,  21  Pick.  515,  32  Am. 
Dec.  284,  decided  in  1839,  the  defendant  was 
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indicted  under  the  Massachusetts  statute  for 
obtaining  money  on  false  pretenses,  under 
the  following  circumstances:  Parker  owed 
White  and  Sargent  $11.63,  and  Call  falsely 
pretended  and  represented  himself  to  Parker 
as  being  the  authorized  collector  of  White 
and  Sargeant,  and  that  they  had  sent  him  to 
collect  and  receive  the  money  due  them  from 
Parker,  and  that  Parker,  believing  the  false 
representation,  paid  Call  the  $11.63  which 
he  owed  to  White  and  Sargeant.  The  in- 
dictment charged  Call  with  having  de- 
frauded White  and  Sargent  of  their  money 
by  means  of  the  fraudulent  representation 
to  Parker.  The  Massachusetts  statute  un- 
der which  the  indictment  was  found  pro- 
vided, like  ours,  that  if  any  person  should 
designedly,  by  any  false  pretense,  and  with 
intent  to  defraud,  obtain  from  another  per- 
son any  money,  goods,  wares,  merchandise, 
or  other  property,  he  should  be  punished, 
etc.  In  affirming  a  conviction  the  supreme 
judicial  court  of  Massachusetts  said:  "The 
objection  to  the  indictment  is  that  it  al- 
leges an  intent  to  defraud  one  person,  and 
that  false  pretenses  were  practised  upon  an- 
other; that  one  man  was  deceived  and  his 
money  obtained,  and  another  defrauded. 
The  facts  reported  clearly  show  that  these 
allegations  arc  the  only  ones  which  would 
meet  the  proof,  and  that,  if  this  indictment 
cannot  be  sustained,  a  gross  fraud  may  be 
practised  within  the  words  of  the  statute, 
and  yet  not  be  liable  to  punishment  under  it. 
A  combination  of  facts  has  here  occurred, 
and  may  occur  again,  where  a  deception  has 
been  practised  upon  one  person  and  his  prop- 
erty obtained,  and  the  loss  has  fallen  upon 
another,  the  intention  being  to  defraud  him. 
This  is  clearly  within  the  mischief  intend- 
ed to  be  guarded  against,  and  we  have  no 
doubt  within  the  effective  prohibition  of  the 
statute." 

Again,  in  State  v.  Scott,  48  Mo.  422,  de- 
cided in  1871,  Scott  was  indicted  under  the 
statute  for  falsely  pretending  to  Conn  that 
Scott's  check  on  a  New  York  bank  for  $150 
was  a  good,  genuine,  and  available  order  for 
the  payment  of  $150,  and  that  Scatt  kept  an 
account  with  said  bank  and  he  had  money 
therein  for  the  payment  of  the  check;  that 
Conn  thereupon  indorsed  the  check,  and 
that  said  indorsement  was  procured  by 
Scott  with  the  intent  to  cheat  and  defraud. 
The  Missouri  statute  upon  the  subject  pro- 
vided that  "every  person  who,  with  intent  to 
cheat  or  defraud  another,  shall  designedly, 
by  color  of  any  false  token  or  writing,  or  by 
any  other  false  pretense,  obtain  the  signa- 
ture of  any  person  to  any  written  instru- 
ment, .  .  .  shall,  upon  conviction  thereof, 
be  punished  in  the  same  manner  and  to  the 
same  extent  as  for  feloniously  stealing  the 
L.R.A.1916D. 


money,  property,  or  thing  so  obtained." 
Wagner  Stat.  chap.  42,  art.  3  |  47. 

In  sustaining  the  conviction  the  supreme 
court  of  Missouri  said:  "It  was  not  nec- 
essary to  allege  in  the  indictment  that  the 
defendant  used  the  false  pretenses  or  ob- 
tained the  signature  of  Conn  with  the  spe- 
cific intention  of  cheating  or  defrauding  any 
particular  person  or  body.  The  statute  has 
enacted  a  rule  at  war  with  any  such  assump- 
tion. It  declares  that  it  shall  be  suflicient, 
in  any  indictment  for  an  offense,  where  an 
intent  to  injure,  cheat,  or  defraud  shall  be 
necessary  to  constitute  the  offense,  to  allege 
that  the  defendant  did  the  act  with  such  in- 
tent without  alleging  the  intent  of  the  de- 
fendant to  be  to  injure,  cheat,  or  defraud 
any  particular  person,  and  on  the  trial  of 
such  offense  it  shall  not  be  necessary  to 
prove  an  intent  on  the  part  of  tiie  defend- 
ant to  injure,  cheat,  or  defraud  any  particu- 
lar person,  but  it  shall  be  sufficient  to  prove 
that  the  defendant  did  the  act  charged  with 
an  intent  to  injure,  cheat,  and  defraud." 

In  Mack  ▼.  State,  63  Ala.  138,  decided  in 
1870,  John  Mack  was  indicted  under  §  4370 
of  the  Alabama  Code  of  1876,  which  declared 
that  "any  person  who,  by  any  false  pretense 
or  token,  and  with  the  intent  to  injure  or 
defraud,  obtains  from  another  any  money  or 
other  personal  property,  must,  on  convic- 
tion,, be  punished  as  if  he  had  stolen  it." 

The  pretense  charged  against  John  Mack 
was  that  he  falsely  pretended  to  Smith  that 
he  bad  been  sent  by  Ella  Mack  for  certain 
musical  instruments  then  in  the  possession 
of  Smith,  but  held  by  him  for  said  Ella, 
and  that  under  this  pretense  John  Mack  ob- 
tained possession  of  the  instruments,  thcrt-- 
by  defrauding  Ella  Mack.  It  will  be  no- 
ticed that  the  false  representation  was  made 
to  Smith,  but  to  the  prejudice  of  Ella  Mack. 
In  sustaining  the  conviction  imder  these 
facts,  the  supreme  court  of  Alabama  said: 
"To  constitute  this  statutory  crime,  there 
must  be  a  pretense,  by  declaration  or  other- 
wise, that  some  fact  or  facts  exist  tending 
to  induce  anotlier  to  part  with  something 
valuable,  and  upon  the  strength  of  which 
pretense  or  representation  the  possession  of 
the  valuable  thing  is  parted  with.  The  ac- 
complished fraud  must  have  reasonable  con- 
nection with  the  pretense  (Bishop  Statutory 
Crimes,  §  452),  and  the  pretense  must  be 
shown  to  be  false,  and  made  with  intent  to 
injure  or  defraud.  Defraud  whom?  The 
statute  does  not  in  terms  inform  us.  Usual- 
ly the  intent  is  to  defraud  the  owner  of  the 
thing  obtained ;  but  it  is  sufficient  if  the  in- 
tent be  to  defraud  anyone  connected  with 
the  ownership,  possession,  or  custody  of 
the  chattel." 

In  State  v.  Hargrave,  103  N.  0.  328,  9  S. 
E.  46,  decided  in  1889,  Hargrove  assigned 
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his  clftim  for  witness  fees  against  tlie  county 
to  Clodfelter  in  exciiange  for  goods.  Clod- 
felter  filed  the  assignment  with  Kinney,  the 
county  officer  authorized  to  pay  the  claim; 
but,  the  assignment  having  been  mislaid, 
Hargrave  collected  his  witness-fees,  thereby 
defrauding  Clodfelter.  The  indictment 
charged  Hargrave  with  having  defrauded 
Clodfelter  by  falsely  pretending  to  Kinney 
that  he  was  the  owner  and  entitled  to  the 
money  due  upon  his  witni'ss  claim,  and  that 
he  thereby  obtained  the  money  from  Kinney 
and  defrauded  Clodfelter.  The  trial  court 
instructed  the  jury  tliat  if  it  believed  be- 
yond a  reasonable  doubt  that  Hargrave 
fraudulently,  designedly,  knowingly,  and 
falsely  represented  to  Kinney  that  he  had 
not  assigned  his  claim  to  Clodfelter,  and 
that  he  was  the  owner  of  the  order,  when 
in  truth  and  in  fact,  he  was  not,  and  that  by 
reason  thereof  he  obtained  the  money  from 
Kinney,  he  was  guilty.  Upon  appeal  the 
supreme  court  of  North  Carolina  approved 
this  instruction,  holding  that  the  making  of 
a  false  representation  to  one  person  so  as  to 
defraud  another  constituted  an  indictable 
offense,  under  the  statute.  To  the  same  ef- 
fect, see  Bishop's  New  Crim.  Proc.  2d  Ed. 
vol.  3,  §  174. 

In  Schayer  t.  People,  6  Colo.  App.  7S,  37 
Pac  43,  decided  in  1894,  the  Colorado  stat- 
ute provided  that  "if  any  person  shall  cause 
or  procure  others  to  report  falsely  of  his 
honesty,  wealth,  or  mercantile  character, 
and  by  thus  imposing  on  any  person  or  per- 
sons, obtain  credit,  and  thereby  fraudulently 
get  into  possession  of  goods,  wares,  merclian- 
dise,  or  any  valuable  thing,  every  such  of- 
fender shall  be  deemed  a  swindler,  and  on 
conviction"  shall  ^  punished,  etc.  Gen. 
Stat.  1883,  §  884. 

Under  this  statute  Schayer  was  convicted 
of  fraudulently  obtaining  possession  of 
goods  of  Bockfinger  by  means  of  a  false  re- 
port of  his  wealth  and  mercantile  character 
which  he  caused  to  be  made  to  Bockfinger 
by  the  mercantile  agency  of  R.  6.  Dun  & 
Company.  The  court  reversed  a  judgment 
convicting  Schayer  because  of  variance  be- 
tween the  allegations  of  the  indictment  and 
the  proof,  but  in  doing  so  it  construed  the 
statute  as  follows:  "To  constitute  the  of- 
fense defined  by  the  statute,  it  is  not  nec- 
essary that  an  intention  to  defraud  any  par- 
ticular person  or  persons  should  exist.  If 
the  false  report  which  has  been  procured  re- 
sults in  defrauding  any  person  of  his  prop- 
erty, the  offense  is  complete  whether  the  of- 
fender had  such  person  in  his  mind  or  not; 
and  an  indictment  setting  forth  that  the  per- 
son charged  caused  others  to  report  falsely 
of  his  honesty,  wealth,  or  mercantile  char- 
acter, and  that  by  means  of  the  report  some 
person  or  persons,  naming  them,  were  im- 
posed upon  so  that  they  extended  credit  to 
L.R.A.1916D. 


the  offender,  and  he  thereby  fraudulently  ob- 
tained possession  of  their  property,  would 
contain  substantially  all  the  facts  necessary 
to  constitute  the  offense  under  the  statute." 

And  in  State  v.  Bourne,  86  Minn.  432,  90 
S.  W.  1108,  decided  in  1902,  it  was  held 
tiiat,  where  an  indictment  for  larceny  for 
obtaining  money  through  false  pretenses 
charged  that  the  intent  was  to  defraud  a 
particular  person,  it  was  not  a  variance  if 
the  proof  showed  that  some  other  person 
than  the  one  specific  in  the  indictment  was 
defrauded. 

In  19  Cyc.  415,  the  rule  deduced  from  the 
authorities  is  stated  as  follows:  "The  in- 
tent to  defraud  need  not  be  directed  against 
the  legal  owner;  it  is  sufficient  if  it  be  di- 
rected against  anyone  in  lawful  possession 
of  the  goods,  or  who  parts  with  property  in 
reliance  thereon.  Nor  need  the  intent  be  to 
cause  ultimate  loss  to  prosecutor,  since 
prosecutor  is  defrauded  by  the  mere  obtain- 
ing of  his  property  by  a  false  pretense;  al- 
though he  may  suffer  an  ultimate  loss,  an 
intent  to  cause  actual  loss  is  not  necessary." 

We  have  not  overlooked  the  case  of  Moul- 
den  V.  State,  6  Lea,  577,  which  seems  to  be 
at  variance  with  the  otherwise  uniform 
line  of  authorities  above  cited.  The  opinion 
in  the  Moulton  Case,  however,  is  not  more 
than  two  pages  in  length,  and  does  not  at- 
tempt to  argue  the  question,  and  does  not 
refer  to  any  of  the  cases  above  cited.  a 

It  will  be  observed  that  our  statute  is  very 
broad  in  its  terms;  it  does  not  require  that 
the  false  statement  or  representation  must 
be  made  to  the  party  defrauded.  On  the 
contrary,  it  says,  if  any  person  by  any  false 
pretense  or  statement,  with  the  intention  to 
commit  a  fraud,  obtain  money,  he  is  guilty. 
The  statute  does  not  require  that  the  false 
statement  should  be  made  to  any  particular 
person  or  that  it  should  be  with  the  inten- 
tion of  committing  a  fraud  upon  the  person 
to  whom  the  false  statement  was  made. 
The  offense  is  committed  when  the  false 
statement  is  made  with  the  intention  to  com- 
mit a  fraud,  and  money  or  property  is  there- 
by   obtained. 

The  indictment  need  not  charge  that  the 
person  to  whom  the  false  pretense  was  made 
sustained  any  loss.  Com.  v.  Ferguson,  135 
Ky.  34,  24  L.R.A.(N.S.)  1101,  121  S.  W. 
967,  21  Ann.  Cas.  434. 

Tlie  purpose  of  the  statute  is  to  punish  the 
perpetrators  of  fraud  committed  through 
any  false  pretense.  The  gist  of  the  offense 
is  the  successful  misrepresentation,  regard* 
less  of  the  person  to  whom  it  was  made.  19 
Cyc.  404.  The  indictment  satisfies  this  con- 
struction of  the  statute. 

Judgment  reversed,  with  instructions  to 
overrule  the  demurrer  to  the  indictment,  and 
for  further  proceedings. 
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Annotation — ^False  pretenses:  necessity  of  nmlrfng  the  false  pretenses  to 
the  d^auded  party  or  of  intending  to  defraud  a  particular  person. 


The  question  whether  actual  deception 
of  the  person  from  whom  money  or  prop- 
erty is  obtained  is  essential  to  the  offense 
of  obtaining  the  same  by  false  pretenses, 
where  such  person  is  not  the  owner,  but 
an  agent  or  officer  of  the  owner,  of  the 
property,  is  discussed  in  the  note  to 
State  V.  Talley,  11  L.R.A.(N.S.)  938. 

As  to  whether  an  indictment  or  in- 
formation for  obtaining  money  under 
false  pretenses  may  lay  ownership  in 
one  who  was  in  possession  of  the  prop- 
erty as  agent,  bailee,  etc.,  see  the  note  to 
Martins  v.  State  (1908)  22  L.R.A.(N.S.) 
645. 

The  cases  generally  in  this  note  under 
the  statutes,  involved  support  Com.  v. 
Johnson,  ante,  267,  in  holding  that  it  is 
not  necessary  that  the  false  representa- 
tions be  made  to  the  person  defrauded 
in  order  to  convict  one  of  obtaining  mon- 
ey or  property  by  false  pretenses. 

It  was  held  in  State  v.  Hargrave 
(1889)  103  N.  0.  328,  9  S.  E.  406,  that  a 
charge  that  defendant  obtained  some- 
thing of  value  from  one  person  by  mak- 
ing a  false  representation  to  him  with 
intent  to  defraud  a  third  person  not  con- 
nected as  agent  was  clearly  within  the 
•mischief  intended  to  be  remedied  by  the 
statute. 

So,  in  Com.  v.  Call  (1839)  21  Pick. 
(Mass.)  515,  32  Am.  Dec.  284,  discussed 
in  Com.  v.  Johnson,  an  indictment  un- 
der statute  for  obtaining  money  by  false 
pretenses,  averring  that  the  pretenses 
were  practised  upon  one  person  and  his 
money  obtained  with  intent  to  defraud 
another,  was  held  good.  This  indictment, 
observed  the  court,  would  manifestly  be 
bad  at  common  law,  because  the  obtain- 
ing of  property  by  false  pretenses  is  not 
an  offense  punishable  at  common  law. 
But  even  had  false  tokens,  one  of  the 
means  of  deception  mentioned  in  this 
statute,  been  used,  it  is  contended  that 
the  indictment  would  still  be  defective 
by  the  rules  of  the  common  law,  because 
the  allegation  that  one  was  deceived,  and 
another  defrauded,  is  repugnant,  absurd, 
and  suicidal.  And  the  case  of  Rex  v. 
Lara,  subsequently  set  out  in  this  note, 
is  relied  upon  as  deciding  this  point. 
That  case,  which  certainly  seems  to  be 
directly  in  point,  was  an  Old  Bailey 
trial,  in  which,  according  to  the  report, 
the  decision  appears  to  have  been  made 
by  the  jury  rather  than  the  bench.  At 
most,  it  was  a  hasty  ruling  during  a 
criminal  trial,  in  a  tribunal  more  re- 
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markable  for  its  promptitude  than  its 
deliberation  in  such  trials;  it  never  re- 
ceived a  revision,  and  is  not  entitled  to 
much  respept. 

So,  it  is  held  in  Reg.  v.  Brown  (1847) 
2  Cox,  C.  C.  (Eng.)  348,  that  under  Stat. 
7  &  8  Geo.  IV.  chap.  29,  §  53,  the  pre- 
tense need  not  be  made  to  the  person 
from  whom  the  money  is  obtained;  the 
mode  in  wliich  the  pretense  to  A  eftecis 
an  obtaining  of  money  from  B  being 
matter  of  evidence.  See  also  Reg.  v. 
Moseley  (1861)  Leigh  &  C.  C.  C.  (Bug.) 
92,  9  Cox,  C.  C.  16. 

And  see  Schayer  v.  People   (1894)   5 
Colo.  App.  75,  37  Pac.  43,  as  set  out  in 
the  opinion  of  Com.  v.  Johnson. 
Representation  to  agent  or  officer. 

A  false  representation  to  an  agent  or 
clerk  has  been  held  a  false  pretense  to 
the  principal.     Com.  v.  Call   (1839)   21 
Pick.    (Mass.)    515,    32    Am.    Dec.    284 
(agent) ;  Com.  v.  Harley  (1844)  7  Met. 
(Mass.)    462    (representations  -  made   to 
clerk  who  communicates  them  to  one  of 
firm);  People  v.  Cadot  (1903)  138  CaL 
527,   71    Pac.    649    (false   pretenses   to 
I  agent);    People    v.    Wakely    (1886)    62 
Mich.  297,  28  N.  W.  871  (it  is  competent 
!  to  allege  in  an  information  for  false  pre- 
I  tenses    that    the    false    representations 
'  were  made  to  an  agent,  and  if  he  had 
[  authority  to  sell  the  article  obtained  by 
'  such  false  pretense,  the  information  will 
I  be  sufficient  although  the  principal  did 
not  act  upon  the  representations  made 
I  otherwise  than  through  the  agent) ;  State 
I  V.  Taylor  (1902)  131  N.  0.  711,  42  S.  E. 
539  (it  is  not  necessary  that  the  pretense 
I  be  made  to  the  principal,  but  if  made  to 
I  an  agent,  by  means  of  which  the  prop- 
erty of  the  principal  is  obtained,  it  is 
!  sufficient) ;  People  v.  Eaton  (1907)  122 
I  App.  Div.  706,  107  N.  Y.  Supp.  849  (a 
I  representation  to  an  agent  of  a  corpora- 
I  tion  to  obtain  money  from  the  corpora- 
tion is  a  representation  to  the  corpora- 
tion).   See  also  State  v.  Turley  (1898) 
142  Mo.  403,  44  S.  W.  267. 

So,  representations  made  to  an  officer 
acting  in  behalf  of  a  county  will  sup- 
port a  conviction  of  obtaining  money  or 
property  from  the  county  by  false  pre- 
tenses. Roberts  v.  People  (1886)  9  Colo. 
468,  13  Pac.  630  (presenting  false  ac- 
counts to  board  of  county  commission- 
ers);  State  V.  Lynn  (liifrl)  3  Penn. 
(Del.)  316,  51  Atl.  878  (presentation  of 
false  bill  for  labor  and  services). 

In  an  indictment  for  obtaining  money 
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from  a  city  by  false  pretenses  by  the 
presentation  of  a  false  bill  for  labor  and 
material,  an  allegation  that  the  accused 
pretended  and  falsely  represented  to  the 
mayor  is  sulficient  without  its  averring 
the  channels  or  route  (intermediate 
agents)  by  which  the  representations 
reached  him.  People  ex  rel.  Phelps  t. 
Oyer  &  Terminer  Ct.  (1881)  83  N.  Y. 
436.     See  also  State  v.  Stewart  (1900) 

9  N.  D.  409,  83  N.  W.  869,  where  money 
was  obtained  from  the  county  by  pre- 
senting the  auditor  a  false  certificate  of 
claim  for  bounty.) 

An  indictment 'charging  the  obtaining 
of  money  from  the  board  of  chosen  free- 
holders by  certain  false  pretenses  made 
to  the  county  collector  is  sufBcient,  it 
not  being  necessary  that  the  pretenses 
be  made  to  the  person  from  whom  the 
money  was  obtained.  State  v.  Crowley 
(1877)  39  N.  J.  L.  264. 

So,  where  an  indictment  for  swindling 
charged  that  accused  secured  a  loan  from 
one's  agent  upon  a  mortgage  on  property 
which  accused  did  not  own,  it  was  held 
in  Perry  v.  State  (1898)  39  Tex.  Crim. 
Rep.  495,  46  S.  W.  816,  that  there  was 
no  variance,  although  the  mortgage  and 
note  set  out  in  the  indictment  were  exec- 
uted to  the  principal,  the  evidence  show- 
ing that  the  principal  had  nothing  to  do 
with  the  transaction  except  through  hia 
agent. 

Where  one  was  indicted  under  the  act 
of  1815,  chap.  143,  for  obtaining  goods 
by  false  pretenses  from  a  mercantile 
firm,  pretenses  proved  to  have  been  made 
to  one  partner  were,  in  Com.  v.  Mooai 
(1834)  Thacher  Crim.  Cas.  (Mass.)  410, 
held  to  sustain  the  indictment.  See  also 
to  the  same  effect.  Reg.  v.  Kealey  (1851) 
1  Eng.  L.  &  Eq.  Rep.  585,  2  Den.  C.  C. 
69,  Temple  &  M.  405, 15  Jur.  230,  5  Cox, 
C.  C.  193. 

AdTerttaememt. 

It  has  been  held  that  one  may  obtain 
goods  or  property  from  another  under 
false  pretenses  by  means  of  an  adver- 
tisement to  the  general  public. 

Thus,  where  one  obtained  a  check  from 
a  person  by  means  of  a  fraudulent  news- 
paper advertisement  for  a  housemaid,  it 
was  held  in  Reg.  v.  Silverlock  [1894]  2 
Q.  B.  (Eng.)  766,  63  L.  J.  Mag.  Cas.  N. 
8.  233,  10  Reports,  431,  72  L.  T.  N.  S. 
298,  43  Week.  Rep.  14,  18  Cox,  C.  C. 
104,  58  J.  P.  788,  9  Am.  Crim.  Rep.  276, 

10  Am.  Crim.  Rep.  318,  that  the  indict- 
ment was  good,  although  it  did  not  al- 
lege that  the  pretense  was  made  to  a 
particular  person. 
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See  also  Reg.  v.  Randell  (1887)  57  L. 
T.  N.  S.  (Eng.)  718,  52  J.  P.  359,  16 
Cox,  C.  C.  335,  where  one  was  held  guilty 
of  obtaining  money  under  false  pretenses 
where  he  induced  persons  to  pay  money 
for  the  privilege  of  competing  in  a  word 
contest  for  prizes,  the  advertisement  con- 
taining a  false  statement  of  facts. 

In  teat. 

It  is  generally  held  unnecessary  under 
statutes  for  obtaining  money  or  prop- 
erty by  false  pretenses,  to  allege  in  the 
indictment  the  intent  of  the  accused  to 
cheat,  injure,  or  defraud  any  particular 
person  (State  v.  Hazen  (1897)  104  Iowa, 
16,  73  N.  W.  359;  State  v.  Scott  (1871) 
48  Mo.  422),  and  in  some  jurisdictions 
the  statute  expressly  provides  that  it 
shall  be  sufiicient  to  allege  that  accused 
did  the  act  with  intent  to  defraud,  with- 
out alleging  the  intent  to  defraud  any 
particular  person  (State  v.  Blizzard 
(1889)  70  Md.  385,  14  Am.  St.  Rep.  366, 
17  Atl.  270;  State  v.  Dixon  (1888)  101 
N.  0.  741,  7  S.  E.  870;  State  v.  Ridge 
(1899)  125  N.  0.  658,  34  S.  E.  440;  Stat' 
V.  Salisbury  Ice  &  Fuel  Co.  (1914)  1^' 
N.  0.  366,  52  L.R.A.(N.S.)  216,  81  S.  Jj 
737). 

So,  it  has  been  held  that  an  intent  Se 
defraud  need  not  be  directed  agaiiiig 
the  legal  owner;  it  is  sufficient  if  ittc- 
directed  against  anyone  in  lawful  pire 
session  of  the  goods,  or  anyone  vis 
parts  with  property  in  reliance  ther^rt- 
Mack  V.  State  (1879)  63  Ala.  138.       -U- 

In  Reg.  V.  Parkinson  (1876)  41  U 
Q.  B.  545,  one  was  held  guilty  of  obbrth 
ing  money  from  an  accountant  by  "The 
pretenses  although  the  money  belocial, 
to  another  person  and  there  was  ncmeo 
ficient  proof  of  an  intent  to  defrauoance 
person.  read- 

A  conviction  for  obtaining  monfu^da, 
false  pretenses  cannot  be  arreste 
cause  the  indictment  charged  intt'  ""^^ 
defraud  a  fictitious  person,  whiiy  ^^ 
evidence  shows  that  the  real  perso*  *'>*' 
not  known  in  the  transaction,  wh**  ■"■* 
statute  provides  that  it  shall  be  axil  *""'> 
to  charge  intent  to  defraud  withi 
leging  an  intent  to  defraud  an*_*«  \^ 
ticular  person.  State  v.  Salisbury  »*  »» 
Fuel  Co.  (1914)  166  N.  0.  366,  52*  *««•- 
(N.S.)  216,  81  S.  E.  737.  n»l. 

It  was  held  in  State  v.  Hartnett'*^.  as 
7  Penn.  (Del)  204,  74  Atl.  82,  h>  ^"^^ 
that  in  order  to  find  one  guiltf«™P*- 
attempt  to  obtain  money  under  fa'  P'"*'' 
tenses  from  the  county  treasurer  _M*"'* 
senting  a  false  bill  to  the  levy  c/  shall 
was  necessary  to  satisfy  the  jury'  ''*^' 
a  reasonable  doubt  that  defenif*^'*" 
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tended    to    defraud    the   named   county 
treasurer. 

An  indictment  for  fraud  at  common 
law,  charging  the  false  pretense  to  have 
been  made  to  one  person  and  the  deceit 
to  have  been  practised  on  a  dift'erent 
person,  is,  in  Rex  v.  Lara  (1794)  2 
Leach,  C.  L.  (Eng.)  647,  2  East,  P.  C. 
819,  6  T.  R.  565,  held  bad.  See,  however, 
Com.  V.  CaU  (1839)  21  Pick.  (Mass.) 
515,  32  Am.  Dec  284. 

So,  an  indictment  alleging  the  employ- 
ment of  men  to  mine  coal  by  the  ton, 
and  the  use  of  false  weights,  sets  out 
the  first  and  second  element  necessary 
to  constitute  a  cheat  at  common  law, 
but  is  fatally  defective  in  failing  spe- 
cifically to  charge  that  any  person  was 
defrauded.  Com.  v.  Steen  (1^96)  1  Pa. 
Super.  Ct.  624. 

In    Com.    V.    Harley    (1844)    7    Met. 
(Mass.)  506,  it  was  held  that  a  charge 
in    an    indictment    at    common   law   for 
conspiracy   to   defraud  a  particular  in- 
dividual was  not  supported  by  evidence 
>f  a  conspiracy  to  cheat  the  public  gen- 
j-ally,  although  it  did  in  fact  operate  to 
lefraud  the  individual  named;  and  that 
le  variance  between  the  all^ations  and 
le  proof  was  fatal  to  the  prosecution, 
te  also  to  the  same  effect  Com.  v.  Kel- 
gg  (1851)  7  Cosh.  (Mass.)  473. 


It  was  held  in  State  v.  Bourne  (1902) 
86  Minn.  432,  90  N.  W.  1108,  that  where 
in  an  indictment  for  larceny  for  obtain- 
ing money  or  property  through  false 
pretenses,  it  is  charged  that  the  intent 
is  to  defraud  a  particular  person,  it  is 
not  a  variance  if  the  proofs  tend  to  show 
that  some  other  person  or  corpioration 
than  the  one  specified  in  such  criniiuaJ 
pleading  was  defrauded.  In  this  ease  a 
deputy  auditor  forged  orders  on  the 
county  treasurer  and  sold  them  to  a 
bank  as  genuine,  and  these  orders,  when 
innocently  presented  by  the  bank  for 
payment,  were  paid  by  the  county  trea- 
surer. It  was  contended  that  defend- 
ant's intent  to  defraud  was  to  be  tested 
by  the  actual  result  of  his  criminal  acts, 
since  he  could  premeditate  only  the  na- 
tural consequence  that  followed;  and 
when  the  treasurer  innocently  paid  to 
the  innocent  purchaser  of  these  forged 
orders  their  apparent  face  value,  it  con- 
clusively established  an  intent  to  defraud 
the  county  rather  than  the  bank,  which 
it  was  urged  was  a  fatal  vai  lance  be- 
tween the  indictment  and  the  proofs. 
The  court  observed,  however,  that  it  was 
not  easy,  upon  the  application  of  the 
rules  of  the  common  law  or  of  common 
sense,  to  discover  any  legal  force  to  this 
claim.  J.  D.  C. 


stTASHINGTON  SUPREBCE  COURT. 
(In  Banc.) 

;\,JNO    MEN'S    CHBISTIAN    ASSOCIA- 
.^°[     XION  OP  SEAIIXE,  Appt., 

^"ERT  E.  parish,  as  County  Assessor 
^®'         of  King  County,  Respt. 

ano  (_  Wash.  — ,  154  Pac.  785.) 

obst 

bad—   exemption   —   special     law   — 

IQgvng  Men's   Cliristian   Association. 

-  .exemption  from  taxation  of  property 
T>i  Young  Men's  Christian  Association, 
'or  the  religious  purposes  of  the  asso- 
""^^i,  is  not  within  constitutional  au- 
staty  to  exempt  property  by  general  laws, 
the  ,the  property  of  other  organizations 
by  ti  to  religious  purposes  is  left  subject 
the  *«on- 

anot*^  '^*®*»  ••*  !fo*«*>  ^-  />  ^  *»  Dig- 
and    ^-  *• 

Lara,        (February  5,  1916.) 

19   re 

That.^AL  by   plaintiff  from   a  judgment 

directhe  Superior  Court  for  King  County 

trial,^ ; 

the  {•  ^  As  to  exemption  from   property 
jj     ^ip  of  property  of  Y.  M.  C.  A.  or  Y. 
■'    .  A.,    ape    annotation    followinj;   this 
•«?*S«t,  275. 
cnmigigD 
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dismissing  an  action  brought  to  restrain  de- 
fendant from  listing  for  taxation  certain 
real  property.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  George  H,  Walker  and  Fletch- 
er liewis,  for  appellant: 

The  exemption  statute  is  constitutional. 

SUte  V.  Vance,  29  Wash.  435,  70  Pac.  34 ; 
State  ▼.  Sharpless,  31  Wash.  191,  96  Am. 
St.  Rep.  893,  71  Pao.  737;  Leicht  v.  Bur- 
lington, 73  Iowa,  29,  34  N.  W.  494;  State 
ex  rel.  Van  Riper  v.  Parsons,  40  X.  J.  L. 
123,  29  Am.  Rep.  210;  State  ex  rel.  Atty. 
Gen.  V.  Miller,  100  Mo.  439,  13  S.  W.  »77; 
Budd  ex  rel.  State  Commissioner  v.  Han- 
cock, 66  N.  J.  L.  133,  48  Atl.  1023;  SUte  ex 
rel.  Richards  v.  Hammer,  42  N.  J.  L.  436; 
State  ex  rel.  Chamberlin  v.  Daniel,  17  Wash 
111,  49  Pac.  243;  State  v.  Somerville,  67 
Wash.  642,  122  Pac.  324. 

The  entire  property  of  the  Young  Men's 
Christian  Association  as  described  in  the 
complaint  is  wholly  used  for  the  religious 
purposes  of  the  association  within  the 
meaning  of  the  statute. 

Y.  M.  C.  A.  v.  Douglas  County,  60  Neb. 
642,  52  L.R.A.  123,  83  N.  W.  924;  Auburn  v. 
y.  M.  C.  A.  86  Me.  244,  29  Atl.  992; 
Y.  M.  C.  A.  v.  Keene,  70  N.  H.  223,  46  AU. 
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186;  People  ex  rel.  Gore  t.  Y.  M.  C.  A.  167 
III.  403,  41  N.  E.  557;  Thurston  County  ▼. 
Sisters  of  Charity,  14  Wash.  267,  44  Pac. 
252;  Foley  v.  Oberlin  Cong.  Church,  67 
Wash.  281,  121  Pac.  65;  Y.  M.  C.  A.  t.  New 
York,  113  N.  Y.  187.  21  N.  E.  86;  Com.  t. 
Y.  M.  C.  A.  116  Ky.  711,  105  Am.  St.  Rep. 
234,  76  S.  W.  522;  Carter  v.  Whitcomb,  74 
N.  H.  482,  17  L.R.A.(N.S.)  733,  69  Atl.  779; 
Little  V.  Newburyport,  210  Mass.  414,  96 
N.  E.  1032,  Ann.  Cas.  1912D,  425. 

Messrs.  Samuel  Morrison  and  John  F. 
Murphy,  for  respondent: 

The  exemption  statute  in  question  ia  un- 
constitutional. 

Thurston  County  t.  Sisters  of  Charity, 
14  Wash.  267,  44  Pac.  252;  State  ex  rel. 
Chamberlin  t.  Daniel,  17  Wash.  117,  49 
Pac.  243;  Foley  v.  Oberlin  Cong.  Church, 
67  Wash.  281 ;  Y.  M.  C.  A.  v.  Keene,  70  N. 
H.  223,  46  Atl.  186;  Terry  t.  King  County, 
43  Wash.  68,  86  Pac.  210,  9  Ann.  Cas.  1170; 
Denver  v.  Spokane  Falls,  7  Wash.  226,  34 
Pac.  926. 

Even  if  this  court  should  And  that  the 
statute  exempting  the  Young  Men's  Chris- 
tian Association  is  constitutional,  never- 
theless no  part  of  plaintiff's  property  was 
used  for  the  religious  purposes  of  the  as- 
sociation within  the  meaning  of  the  statute, 
with  the  possible  exception  of  the  audi- 
torium. 

Excmptiea  laws  are  strictly  construed. 

Foley  v.  Oberlin  Cong.  Church,  67  Wash. 
283,  121  Pac.  85. 

A  person  claiming  exemption  must  af- 
firmatively show  the  facts  rendering  it  ex- 
empt. 

Watson  ▼.  Cowles,  61  Neb.  216,  85  N.  W. 
3.5;  Adelpbia  Lodge  v.  Crawford,  167  Mo. 
358,  57  S.  W.  lOBO;  People  ex  rel.  McCul- 
lougli  V.  Bennett  Medical  College,  248  111. 
008,  140  Am.  St.  Rep.  237,  94  N.  E.  110; 
People  ex  rel.  McCullough  v.  Deutsche  Ge- 
meinde,  249  111.  132,  94  N.  E.  162;  Re  Gop- 
sill,  77  N.  J.  Eq.  215,  77  Atl.  793;  People 
ex  rel.  Thompson  v.  Ravenswood  Hospital, 
238  111.  137,  87  N.  E.  305. 

Words  in  common  use  are  to  be  construed 
in  their  natural,  plain,  and  ordinary  sig- 
nificance. 

State  T.  Miller,  72  Wash.  158,  129  Pac. 
1100;  36  Cyc.  1114;  Knight's  Estote,  159 
I'a.  500,  28  Atl.  303;  Re  Fay,  37  Misc.  532, 
76  N.  Y.  Supp.  62;  People  ex  rel.  McCul- 
lou;:h  v.  Deutsche  Gemeinde,  249  111.  132,  94 
X.  E.  1(52;  Allen  v.  Deming,  14  N.  H.  133, 
40  Am.  Dee.  179. 

Whatever  part  of  property  is  diverted  to 
secular  uses  should  be  taxed. 

37  Cyc.  044,  945;  Chapel  of  Good  Shep 


223,  46  Atl.  186;  Y.  W.  C.  A.  v.  Paterson, 
61  N.  J.  420,  39  Atl.  655. 

Main,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  brought  for  the  purpose 
of  restraining  the  county  assessor  of  King 
county  from  listing  for  taxation  certain 
real  property.  The  trial  resulted  in  a 
judgment  dismissing  the  action.  From  this 
judgment,  the  plaintiff  appeals. 

The  appellant,  at  the  time  the  action  was 
instituted,  was  the  owner  of  lots  2  and  3 
and  the  east  half  of  lots  6  and  7,  in  block 
21,  of  Boren's  addition  to  the  city  of  Seat- 
tle. Tliis  property  fronted  on  the  west  side 
of  Fourth  avenue  in  the  city  of  Seattle,  and 
extended  from  Madison  street  to  Marion 
street.  The  appellant  had  for  some  years 
owned  lots  2  and  3,  and  had  erected  there- 
on a  six-story  brick  and  concrete  building, 
which  is  known  as  the  Y.  M.  C.  A.  building. 
After  this  building  had  been  erected,  the  as- 
sociation acquired  two  adjacent  half  lots  on 
the  south,  facing  Fourth  avenue  and  extend- 
ing from  the  main  building  to  Marion  street. 
This  latter  property  was,  when  acquired, 
and  still  is,  improved  by  the  east  half  of  the 
former  Stander  Hotel,  a  six-story  brick  and 
stone  structure.  Since  its  purchase  by  the 
association,  it  has  been  connected  with  the 
main  building  as  an  annex  thereof,  and  is 
permanently  partitioned  off  from  the  unac- 
quired part  of  the  Stander  hotel.  The  entire 
property  thus  owned  by  the  association  is 
used  for  the  various  activities  and  depart- 
ments of  the  Young  Men's  Christian  Associa- 
tion. 

The  objects  of  the  association  as  set  forth 
in  its  articles  of  incorporation,  are:  "The 
improvement  of  the  spiritual,  mental,  social, 
and  physical  condition  of  the  young  men 
of  Seattle  by  the  support  and  maintenance 
of  lectures,  gospel  services,  libraries,  read- 
ing rooms,  gymnasiums,  recreation  grounds, 
etc.     .     .     ." 

The  county  assessor  of  King  county  was 
asserting  the  right  to  list  this  property  for 
purposes  of  taxation  upon  the  tax  rolls  for 
the  year  1913,  when  the  present  action  was 
brought  for  the  purpose  of  restraining  such 
listing. 

The  controlling  question  is  the  case  is 
whether  the  statute  under  which  it  is 
claimed  'the  property  is  exempt  from  taxa- 
tion is  constitutional  or  unconstitutional. 

The  statute.  Rem.  &  Bal.  Code.  S  9098,  as 
amended  by  chapter  117  of  the  Session  Laws 
of  1913,  relating  to  taxation,  after  exempt- 
ing certain  other  specified  property,  pro- 
vides: "Also,  all  property  of  Young  Men's 
Christian  Associations    .    .    .    which  shall 

herd  v.  Boston,  120  Mass.  212;   Sisters  of  [  be  wholly  used,  or  to  the  extent  solely  used. 

Peace  v.  Wcstervelt,   64  N.  J.  L.  510,  45 1  for  the  religious  purposes  of  such  associa- 

Atl.  788;   Y.  M.  C.  A.  V.  Keene,  70  N.  H.    tions." 

LJLA.1916t>.  18 
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It  will  be  noted  that  this  is  an  exemption 
to  the  association  by  name,  with  a  limita- 
tion that  only  such  of  its  property  as  is 
"wholly  used,"  or  to  the  extent  "solely 
used,"  for  the  religious  purposes  of  such 
association,  shall  be  exempt. 

Section  2  of  article  7  of  the  state  Con- 
stitution, after  requiring  that  the  legislature 
shall  provide  by  law  a  uniform  and  equal 
rate  of  assessment  and  taxation  upon  all 
property  in  the  state,  and  prescribing  such 
regulations  by  general  law  as  shall  secure  a 
just  valuation  for  the  taxation  of  all  the 
property,  provides:  "That  the  property  of 
the  United  States,  and  of  the  state,  counties, 
school  districts,  and  other  municipal  cor- 
porations, and  such  other  property  as  the 
legislature  may  by  general  laws  provide, 
shall  Ix*  exempt  from  taxation." 

Under  this  section  of  the  Constitution,  all 
property  within  the  state  is  subject  to  taxa- 
tion, unless  It  falls  within  one  of  the  classes 
mentioned  in  the  Constitution  and  is  ex- 
empted therefrom  by  a  general  law.  The 
question  then  arises:  Is  the  statute  by 
which  the  property  of  Young  Men's  Chris- 
tian Associations  is  claimed  to  be  exempt  a 
general  or  a  special  law?  If  it  is  a  special 
law,  obviously  the  attempted  exemption  is 
invalid  under  the  constitutional  provision 
quoted.  If  it  is  a  general  law,  then  it  con- 
forms to  the  constitutional  requirement. 

The  authorities  are  in  substantial  har- 
mony upon  the  rule  by  which  a  law  is  to  be 
tested  to  determine  whether  it  is  general  or 
special.  A  "special  law"  is  one  which  re- 
lates to  particular  persons  or  things,  while 
•  "general  law"  is  one  which  applies  to  all 
persons  or  things  of  a  class.  A  law  is  gen- 
eral when  it  operates  upon  all  persons  or 
things  constituting  a  class,  even  though 
such  class  consists  of  but  one  person  or 
tiling;  but  the  law  must  be  so  framed  that 
all  persons  or  things  constituting  the  class 
come  within  its  provisions.  4  Words  & 
Phrases,  2d  Series,  p.  0;.  'i ;  Budd  ex  rel. 
State  Commissioner  v.  Hancock,  66  X.  J. 
L.  133,  48  Atl.  1023;  State  ex  rel.  Atty. 
Gen.  V.  Miller,  100  Mo.  439,  13  S.  W.  677; 
Sutherland,  Stat.  Constr.  §  121. 

In  Words  &  Phrases,  supra,  the  rule  is 
stated:  "A  special  law  is  one  that  relates 
to  particular  persons  or  things  of  a  class, 
as  distinguished  from  a  general  li(w,  which 
applies  to  all  persons  or  things  of  a  class." 
The  rule  is  stated  in  Budd  v.  Hancock, 
supra,  as  follows:  "A  law  is  special  in  a 
constitutional  sense  when,  by  force  of  an  in- 
herent limitation,  it  arbitrarily  separates 
some  persons,  places,  or  things  from  others 
upon  which,  but  for  such  limitation,  it 
would  operate.  The  test  of  a  special  law 
is  the  appropriateness  of  its  provisions  to 
the  objects  that  it  excludes.  It  is  not,  there- 
L.R.A.1916D. 


fore,  what  a  law  includes  that  makes  it 
special,  but  what  it  excludes.  If  nothing  Ik> 
excluded  that  should  be  contained,  tlie  law- 
is  general.  Within  this  distinction  between 
a  special  and  a  general  law,  the  question  in 
every  case  is  whether  any  appropriate  ob- 
ject is  excluded  to  which  the  law,  but  for 
its  limitations,  would  apply.  If  the  only 
limitation  contained  in  a  law  is  a  legiti- 
mate classification  of  its  objects,  it  is  a 
general  law.  Hence,  if  the  object  of  a  law- 
have  characteristics  a6  distinct  as  reason- 
ably to  form,  for  the  purpose  legislated 
upon,  a  class  by  itself,  the  law  is  general, 
notwithstanding  it  operates  upon  a  single 
object  only ;  for  a  law  is  not  general  because 
it  operates  upon  every  person  in  the  state, 
but  because  every  person  that  can  ix? 
brought  within  its  predicament  becomes 
subject  to  its  operation." 

Many  other  authorities  could  be  cited  sup- 
porting the  rule;  but  as  the  controversy 
upon  this  phase. of  the  case  is  over  the  appli- 
cation of  the  law,  rather  than  its  statement, 
further  citation  in  support  of  the  rule  seems 
unnecessary. 

In  applying  the  rule,  this  court  in  Den- 
ver V.  Spokane  Falls,  7  Wash.  220,  34  Pac. 
926,  held  that  an  act  of  the  legislature 
which  attempted  to  confer  upon  certain  mu- 
nicipal corporations  which  had  previously 
undertaken  to  incorporate  under  an  iovaliid 
law,  the  right  to  incorporate  under  the  stat- 
ute without  reference  to  the  population, 
but  solely  by  reason  of  their  peculiar  con- 
dition, was  a  special,  and  not  a  general,  law. 
It  was  there  said:  "As  to  such  communi- 
ties, is  this  a  general  or  a  special  law?  It 
is  claimed  by  the  learned  counsel  for  the  ap- 
pellants that  it  is  general,  because  it  ap- 
plies to  all  communities  in  the  state  similar- 
ly situated.  But  we  think  that  cannot  hn 
said  to  be  the  exclusive  test.  If  the  oper- 
ation and  effect  of  a  statute  is  necessarily 
limited  to  a  particular  class  or  number  of 
persons  or  things,  it  is  as  much  a  special 
statute,  whatever  may  be  its  form,  as  it 
would  be  if  it  applied  to  but  one  person  or 
thing  only." 

In  Terry  v.  King  County,  43  Wash.  61,  86 
Pac.  210,  9  Ann.  Cas.  1170,  the  court  had 
under  consideration  a  statute  which  spe- 
cifically conferred  upon  King,  Pierce,  and 
Spokane  counties  and  the  cities  of  Seattle, 
Tacoma,  and  Spokane,  power  to  contract  in- 
debtedness for  the  purpose  of  purchasing 
armory  sites  and  assisting  in  the  construc- 
tion of  armories.  No  other  counties  or 
towns  in  the  state  were  mentioned  in  the 
act.  Nor  was  it  possible  for  any  other 
county,  even  though  its  population  should 
equal  that  of  the  counties  named,  to  come 
within  its  provisions.  It  was  there  held 
that  the  law  was  special,  and  not  general. 
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citing  the  previous  case  of  Denver  ▼.  Spo- 
kane Falls,  supra. 

Applying  the  rule  of  law  stated  and  its 
application  aa  appears  in  the  two  cases  last 
cited,  to  the  facts  in  the  present  case,  was 
the  statute  exempting  the  Young  Men's 
Christian  Association  genoral  or  special? 
The  exemption  covers  the  property  of  such 
associations  wholly  used,  or  to  the  extent 
iiolely  used,  for  religious  purposes  of  the  as- 
sociation. If  the  property  should  not- be  de- 
voted to  a  religious  purpose,  then  it  does  not 
come  within  the  exemption.  The  effect  of 
the  statute  is  to  exempt  only  the  property  of 
Young  Men's  Christian  Associations  which 
is  devoted  to  religious  purposes.  Under  this 
statute,  other  property  in  the  state  devoted 
to  religious  purposes  would  not  be  exempt. 
The  property  of  the  class  referred  to  in  the 
statute  is  that  devoted  to  religious  pur- 
poses. The  association  is  one  organization 
which  devotes  property  to  such  purposes. 
The  property  of  other  associations  devoted 
to  a  religious  purpose  could  not  claim  the 
exemption.  The  statute  is  special,  and  not 
general,  because  it  excludes  from  its  opera- 
tion the  property  of  other  organizations 
which  is  or  may  be  devoted  or  set  apart  for 
religious    purposes. 

It  would  hardly  be  claimed  that  a  statute 
exempting  the  church  property  of  a  particu- 
lar religious  denomination  by  name,  and 
which  thus  would  exclude  from  its  provi- 
sions the  church  property  of  all  other  de- 
nominations, would  be  a  general  law.  Like- 
wise a  statute  which  exempts  property  of 
Young  Men's  Christian  Associations  only 
to  the  extent  such  property  is  devoted  to  re- 
ligious purposes,  as  already  stated,  must 
necessarily  exclude  the  property  of  other 
organizations  and  associations  devoting 
property  to  the  same  purposes.  Tlie  opera- 
tion and  effect  of  the  statute  are  limited  to 
one  of  the  organizations  which  compose  a 
class,  and   is   therefore  special.     The  case 


falls  within  the  holdings  of  this  court  in  the 
cases  of  Denver  v.  Spokane  Falls,  and  Terry 
V.  King  County,  supra. 

A  number  of  cases  are  cited  in  the  briefs 
where  the  property  of  Young  Men's  Chris- 
tian Associations  has  been  held  exempt.  In 
every  one  of  the  cases  cited,  with  one  ex- 
ception, the  exemptions  were  under  statutes 
whicli  did  not  exempt  the  property  of  the 
associations  by  name,  but  exempted  all 
property  by  general  language  which  was  de- 
voted to  religious,  benevolent,  or  charitable 
purposes.  Had  the  statute  in  this  state  un- 
der which  this  case  arose  contained  some 
such  general  language,  an  entirely  different 
question  would  be  presented.  The  one  case 
referred  to  as  supporting  an  exemption 
where  the  statute  applied  to  a  Young  Men's 
Christian  Association  by  name  was  that  of 
Y.  M.  C.  A.  v.  Keene,  70  N.  H.  223.  46  Atl. 
186.  In  the  state  of  New  Hampshire,  how- 
ever, wliere  that  case  was  decided,  there  was 
no  constitutional  provision  against  the  pas- 
sage of  a  special  law. 

In  reaching  the  conclusion  that  the  statu- 
tory provision  is  unconstitutional,  we  have 
not  overlooked  the  rule  adopted  by  the  pre- 
vious decisions  of  tliis  court  that  a  law  will 
be  presumed  constitutional  and  valid  until 
the  contrary  clearly  appears,  and  that  it  is 
the  duty  of  the  court  to  sustain  the  law  un- 
less its  invalidity  is  so  apparent  as  to 
leave  no  reasonable  doubt  upon  the  ques- 
tion. State  V.  Somerville,  67  Wash.  6.38, 
122  Pae.  324;  State  v.  Pitney,  79  Wasli.  608, 
140  Pac.  918,  Ann.  Cas.  lOlGA,  209.  Not- 
withstanding this  rule,  we  see  no  escape 
froni  the  conclusion  that  the  statute  con- 
taining the  exemption  is  special,  and  tliere- 
fore,  under  the  Constitution,   is  invalid. 

The  judgment  will  be  affirmed. 

Morris,  Ch.  J.,  and  Mount,  Ellis,  Par- 
ker, Holcomb,  Chadwick,  and  Fuller- 
ton,  JJ.,  concur. 


Annotation — Exemption  from  property  taxation  of  property  of  Young 
Men'*  Christian  Association  or  Yoong  Women's  Christian  Association. 


As  suggested  by  the  title,  the  purpose 
of  this  note  is  the  practical  one  of 
bringing  together  the  cases  which  have 
passed  specifically  on  the  exemption  from 
property  taxation  of  property  of  the 
Young  Men's  Christian  Association  or 
the  Young  Women's  Christian  Associa- 
tion. The  scope  of  the  note,  of  course, 
precludes  any  investigation  of  the  legal 
qus.stions  involved  except  so  far  as  they 
have  been  presented  in  cases  dealing 
with  property  of  one  or  the  other  of 
these  associations.  Some  of  these  ques- 
tions have  been  treated  in  other  notes. 
I-.R..\.1!»]6D. 


See  Index  to  LJI.A.  Notes  under  the 
title,  "Taxes,  subtitle,  "What  taxable; 
exemptions." 

Generally,  as  to  effect  of  fact  that 
property  otherwise  exempt  from  taxa- 
tion is  devoted  to  purposes  of  a  partic- 
ular society,  see  notes  to  Widows  & 
Orphans'  Home  v.  Com.  16  L.R.A.(N.S.) 
829,  and  Re  Wilson,  26  L.R.A.(N.S.) 
697. 

As  to  right  of  charitable,  educational, 
or  religious  institutions  to  exemption 
from  taxation  as  affected  by  the  geo- 
graphical field  of  operation,  see  notes  to 
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Carter  v,  Whitcomb,  17  L.R.A.(N.S.) 
733,  and  Re  Assessment  of  Collateral 
Inheritance  Tax,  51  L.R.A.(N.S.)  817. 

It  may  be  observed  that  no  case  in- 
volving a  Young  Men's  Christian  As- 
sociation or  Young  Women's  Christian 
Association  has  been  found  precisely  in 
point  with  Y.  M.  C.  A.  v.  Pahish,  ante, 
272,  where  the  controlling  question  is 
whether  the  statute  under  which  exemp- 
tion is  claimed  is  constitutional  or  un- 
constitutional as  being  general  or  special. 

A  Young  Men's  Christian  Association 
organized  to  seek  out  young  men  and 
endeavor  to  bring  them  under  moral  and 
religious  influences  is,  in  Com.  v.  Y.  M. 
C.  A.  (1903)  116  Ky.  711,  105  Am.  St. 
Rep.  234,  76  S.  W.  522,  held  to  come 
within  a  statute  exempting  from  taxa- 
tion places  used  for  religious  worship 
and  institutions  of  purely  public  char- 
ity, the  association  conducting  religious 
services  every  Sunday  afternoon,  with 
the  singing  of  hymns  and  expounding  of 
the  Scriptures,  there  being  merely  a 
nominal  fee  exacted  for  membership,  the 
members  having  no  property  rights  and 
receiving  no  profits  or  dividends,  and  the 
certificates  of  membership  being  not 
transferable  and  having  no  money  value. 

Speaking  of  the  exemption  claimed 
for  the  property  of  a  Young  Men's 
Christian  Association,  the  charter  of 
which  announces  as  the  corporate  pur- 
pose the  improvement  of  the  spiritual, 
social  and  intellectual  condition  of  the 
young  men  of  the  city,  and  declares  that, 
in  consideration  of  the  proposed  work  of 
establishing  a  public  library,  the  prop- 
erty of  the  association  shall  be  free  from 
taxation,  the  court  in  State  ex  rel.  Cun- 
ningham V.  Board  of  Assessors  (1899) 
52  La.  Ann.  223,  26  So.  872,  said:  "It 
is  claimed  that  the  association  having 
established  a  library,  that  the  legislative 
act  constitutes  a  contract  entitling  the 
association  to  exemption.  The  Constitu- 
tion of  1868,  under  which  this  charter 
was  obtained,  requiring  all  property  to 
be  taxed,  gave  the  l^slature  power  to 
exempt  property  actually  used  for 
church,  school,  or  charitable  purposes, 
and  the  real  and  personal  estates  of  any 
library.  It  is  claimed  that  the  building 
owned  by  the  association  is  exempt  be- 
cause it  is  to  be  deemed  used  for  chari- 
table purposes.  The  argument  is  that 
caring  for  the  social,  moral,  and  spiritual 
condition  of  men  is  charity  in  the  broad- 
est sense,  and  that  a  place  provided  by 
the  association  where  young  men  can 
assemble  for  religions  exercises,  and  be  I 
secluded  from  temptation,  is  a  charity  | 
and  a  blessing.  We  wish  we  could  yield 
L.UA1916D. 


to  this  reasoning.  It  demonstrates  the 
capacity  of  the  association  to  aid  in  the 
intellectual  improvement  of  young  men, 
and  the  usefulness  of  the  association  in 
promoting  religious  purposes.  But  in 
our  opinion  the  argument  fails  to  bring 
the  association  and  its  rooms  within  the 
exemption  granted  in  the  Constitution 
to  property  actually  used  for  charitable 
purposes.  We  are  dealing  with  a  ques- 
tion of  exemption  under  the  imperative 
rule  so  often  affirmed,  of  strict  construc- 
tion. If  the  property  of  the  association 
is  to  be  exempt  because  of  the  tendency 
of  the  association  to  advance  the  in- 
tellectual and  moral  condition  of  young 
men,  it  would  be  the  beginning  of  a  lati- 
tudinous  construction  that  far  exceeds 
the  bounds  the  Constitution  imposes.  The 
Constitution  of  1879,  like  that  of  1868, 
exempts  'the  real  and  personal  estates  of 
public  libraries.'  We  gather,  from  the 
record  the  association  has  established 
such  a  library.  To  the  extent  the  build- 
ing is  used  for  that  purpose,  in  our 
opinion,  the  property  is  exempt  from 
taxation." 

A  Young  Men's  Christian  Association, 
the  purpose  of  which  is  "the  improve- 
ment of  the  spiritual,  mental,  social,  and 
physical  condition  of  young  men,"  is  in 
Little  X.  Newburyport  (1912)  210  Mass. 
414,  96  N.  E.  1032,  Ann.  Cas.  1912D, 
425,  held  a  benevolent  or  charitable  in- 
stitution within  the  meaning  of  a  statute 
exempting  from  taxation  institutions  of 
that  character.  It  is  stated  that  this 
association  carries  on  a  work  which  is 
intended  and  adapted  for  the  improve- 
ment and  elevation  of  young  men,  not 
only  to  bring  them  under  good  influences, 
but  to  promote  their  moral,  mental,  and 
physical  welfare.  It  incurs  expenses  for 
this  purpose,  for  which  it  relies  mainly 
upon  charitable  contributions.  In  its  es- 
sence, though  not  giving  charity  in  the 
narrow  sense  of  that  meaning,  it  is  a 
benevolent  or  charitable  institution 
within  the  .meaning  of  those  words  in 
the  statute;  and  the  facts  that  some  of 
its  benefits  are  afforded  only  to  its  mem- 
bers, and  that  the  privileges  of  becoming 
active  members,  of  voting  and  of  holding 
offices,  are  limited,  are  not  material.  This 
same  case  holds  that  a  fund  bequeathed 
to  trustees  for  the  purpose  of  paying  the 
net  income  thereof  to  this  institution, 
for  the  general  purpK>ses  of  the  associa< 
tion,  is  exempt  from  taxation  under  th< 
statute. 

The  buildings  of  the  Young  Men's 
Christian  Association  of  the  city  of  Pat- 
erson,  however,  are  held,  in  Trustees  of 
the  Y.  M.  C.  A.  v.  Paterson  (1898)  61 
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ir.  J.  L.  420,  39  Atl.  665,  affirmed  with- 
out opinion  in  (1900)  64  N.  J.  L.  361, 
45  Atl.  1092,  not  used  exclusively  for 
charitable  purposes  within  the  meaning 
of  a  general  aet  exempting  buildings  so 
used  from  taxation.  The  court  stated 
that  in  all  statutes  exempting  private 
property  from  taxation,  words  descrip- 
tive of  the  property  must  receive  the 
narrowest  interpretation  of  which  they 
are  reasonably  capable.  So  interpreted, 
charitable  purposes  are  eleemosynary 
purposes, — purposes  connected  with  the 
distribution  of  charity,  namely,  of  aid 
to  the  needy.  It  is  impossible  to  hold 
that  these  buildings  are  in  this  sense 
used  exclusively  for  charitable  purposes. 
With  slight  exceptions  those  who  use 
them  are  not  the  recipients  of  charity, 
but  such  as  purchase  the  right  to  use 
them  at  a  price  deemed  adequate.  For 
these  exceptions  the  contributions  may 
compensate  the  association,  and  to  this 
extent  the  buildings  are  used  for  chari- 
table purposes;  but  this  is  too  small  in 
proportion  to  the  aggregate  to  give  char- 
acter to  the  whole-  so  as  to  justify  a 
statement  that  the  purposes  are  exclu- 
sively charitable. 

So,  the  property  of  a  Young  Men's 
Christian  Association  was,  in  New  York 
Y.  M.  C.  A.  V.  New  York  (1889)  113 
H.  Y.  187,  21  N.  E.  86,  reversing  (1887) 
44  Hon,  102,  held  not  to  be  exclusively 
used  for  the  purposes  of  public  worship, 
or  exclusively  used  for  those  of  a  semi- 
nary of  learning,  so  as  to  exempt  it  from 
taxation  under  a  general  act;  the  objects 
of  the  association  as  described  in  its 
charter  are  the  improvement  of  the 
spiritual,  mental,  and  social  condition  of 
young  men  in  the  city  of  New  York ;  the 
means  to  be  employed  are  sermons,  li- 
braries, reading  rooms,  social  meetings, 
and  other  necessary  incidents,  among 
which  are  lectiires,  concerts,  and  enter- 
tainments, bath  room  and  gymnasium, 
and  instructions  in  penmanship,  arith- 
metic, book-keeping,  and  drawing;  the 
building  contains  above  the  basement,  in 
which  are  the  gymnasium,  bowling  alley, 
and  bath  room,  twenty-two  rooms,  one 
only  of  which  is  devoted  to  purposes  of 
public  worship,  and  that  not  exclusively, 
since  it  is  also  used  as  a  lecture  hall. 

The  following  cases,  involving  prop- 
erty of  Young  Men's  Christian  Associa- 
tions, may  be  found  in  the  note  to  Com. 
V.  Lynchburg  Y.  M.  C.  A.  50  L.R.A. 
(N.S.)  1197,  which  discusses  the  effect 
of  using  property  of  religious,  charitable, 
or  educational  institution  in  secular  busi- 
ness or  for  revenue,  upon  its  right  to 
exemption  from  taxation :  People  ex  rel. 
L.B.A.1916D. 


Gore  ▼,  Y.  M.  C.  A.  (1898)  157  HL  403, 
41  N.  E.  557  (property  of  Y.  M.  C.  A. 
leased  for  profit  not  exempt) ;  Anbum  v. 
Y.  M.  C.  A.  (1894)  86  Me.  244,  29  Atl. 
992  (same) ;  Y.  M.  C.  A.  v.  Keene  (1900) 
70  N.  H.  223,  46  Atl.  186  (property  tax- 
able where  part  of  building  is  let  for 
purpose  of  profit  or  gain,  the  same  not 
being  used  for  purposes  of  association 
within  the  meaning  of  exempting  stat- 
ute) ;  Y.  M.  C.  A.  V.  Douglas  County 
(1900)  60  Keb.  642,  52  L.B.A.  123,  83 
N.  W.  924  (property  not  exempt  when 
partially  used  for  business  purposes) ; 
Com.  V.  Y.  M.  C.  A.  (1914)  115  Va.  745, 
50  L.R.A.(N.8.)  1197,  80  S.  E.  589 
(dormitories  for  the  use  of  which  fee  is 
charged,  not  taxable). 

And  the  following  eases  may  be  added 
to  the  note  above  mentioned:  State  ex 
rel.  Koeln  v.  St.  Louis  Y.  M.  C.  A.  (1914) 
259  Mo.  233,  168  S.  W.  589  (buildings 
not  exempt  when  part  rented  for  com- 
mercial purposes) ;  Ottawa  Y.  M.  C.  A. 
V.  Ottawa  (1913)  29  Oat.  L.  Rep.  574,  5 
Ont.  Week.  N.  383,  15  D.  L.  R.  718,  af- 
firming (1910)  20  Ont.  L.  Rep.  567  (por- 
tion of  building  in  which  meals  are 
served  and  bedrooms  let  to  members  is 
not  subject  to  taxation). 

Where  a  Young  Men's  Christian  As- 
sociation wished  to  erect  a  new  building 
on  a  new  site,  but,  because  of  a  business 
depression,  could  not  sell  the  old  site, 
and  a  director,  With  a  view  of  assisting 
the  association,  purchased  a  lease  of  the 
old  site  with  an  option  to  purchase,  it 
was  held  in  Louisville  v.  Y.  M.  C.  A. 
(1915)  —  Ky.  — ,  178  S.  W.  1168,  that 
the  transaction  was  not  a  subterfuge  to 
escape  taxation,  that  it  did  not  amount 
to  a  conveyance  of  the  property,  and  that 
the  property  could  not  be  taxed,  since 
it  remained  in  the  hands  of  the  associa- 
tion, which  was  purely  a  public  charity, 
the  option  and  lease,  however,  being  tax- 
able. 

Vacant  lots  owned  by  the  Young 
Women's  Christian  Association,  pur- 
chased with  money  provided  and  to  be 
used  for  acquiring  a  site  and  erecting 
thereon  a  building  suitable  for  the  pur- 
poses of  the  organization,  are  in  Y.  W. 
C.  A.  v.  Spencer  (1907)  29  Ohio  C.  C. 
249,  held  not  within  the  meaning  of  a 
statute  which  provides  that  all  buildings 
belonging  to  and  lands  actually  occupied 
by  charitable  institutions  shall  be  exempt 
from  taxation. 

The  Christian  Women's  Exchange,  es- 
tablished to  assist  poor  women,  is  in 
State  ex  rel.  Cunningham  v.  Board  of 
Assessors  (1899)  52  La.  Ann.  223,  26 
So.  872,  said  to  come  within  a  statute 
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exempting  from  taxation  all  charitable 
institutions  provided  the  property  is  not 
used  or  leased  for  purposes  of  private 
or  corporate  profit  or  income.  The  court 
said  that  this  institution  furnishes  meals 
to  the  indigent,  receiving  a  moderate 
price  from  those  who  can  pay,  and  that 
the  price  of  the  meals  is  adjusted  with 
no  view  to  profit,  but  to  provide  for  the 
expense  of  the  meals,  which  are  prepared 
by  the  orphans  the  institution  feeds.  The 
institution  provides  a  free  library  for 
those  it  is  designed  to  aid,  receives  and 
sells  articles  made  by  the  poor  women, 
to  whom  the  proceeds  accrue,  with  the 
deduction  of  a  small  amount  to  defray 
the  expenses  of  sale.  Beside  this  the  in- 
stitution provides  rooms  free  of  charge 
to  the  necessary  employees,  and  to  the 
young  and  unprotected  females  it  affords 
a  home  at  charges  proportioned  to  actual 
expenses.    The  institution  owns  its  build- 


]  ing  donated  for  the  purpose,  and  it  is 
I  used  exclusively  for  that  purpose.  There 
i  is  no  leasing  or  use  of  the  building  for 
j  revenue,  nor  element  of  profit  connected 
I  with  it.  The  exchange  is  purely  chari- 
table in  its  purpose  and  uses. 

So,  a  Women's  Christian  Association 
is,  in  Philadelphia  v.  Women's  Christian 
Asso.  (1889)  125  Pa.  572,  17  Atl.  475, 
held  exempt  from  taxation  as  a  public 
charity  under  a  statute  exempting  the 
property  of  all  institutions  founded,  en- 
dowed, and  maintained  by  public  or  pri- 
vate charity,  where  there  is  no  element 
of  gain  in  the  object  or  operations  of  the 
association,  although  it  receives  some 
compensation  by  furnishing  with  food 
and  lodging  the  young  women  whose 
temporal,  moral,  and  religious  welfare  it 
is  the  purpose  of  the  association  to  im- 
prove. J.  D.  C. 


DISTRICT  OP  COMIMBX.*  COURT  OF 
APPEALS. 

AULTCK  PALMER  et  al.,  Appts., 

V. 

SARAH  L.  ERNESTINE  KING. 
(41  App.  D.  C.  419.) 

Replevin  —  use  of  force  to  execute  writ. 

A  marshal  is  liable  in  damages  on  his 
bond  for  an  assault  committed  by  his 
deputy  in  forcing  his  way  through  an  open 
window  in  spite  of  the  active  rpsistance  of 
the  occupants  of  the  premises,  in  order  to 
execute  a  writ  of  replevin. 
For  other  cases,  see  Bonds,  II.  o,  1,  in  Dig. 

1-52  N.  8. 

(February  2,  1914.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Supreme  Court  in  favor  of  plain- 
tiff in  an  action  brought  to  recover  damages 
for  an  alle;!pd  breach  of  a  covenant  of  tlie 
official  bond  of  a  marshal.     Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Clarence  R.  Wilson  and  Regi- 
nald  S.  Huidekoper,  for  appellants: 

Tlip  entry  complained  of  as  trespass  was 
lawful,  as  tliere  was  no  "brealiing"  of  tlie 
IiouHe  of  the  appellee. 

Lee  V.  Gansel,  Cowp.  pt.  1,  p.  1;  LofTt, 
374 ;  Xixon  v.  Freeman,  6  Hurlst.  &  N.  | 
647.  20  h.  J.  Exch.  N.  S.  271,  6  Jur.  N.  | 
S.  ()8.3.  2  L.  T.  N.  S.  .361,  15  Eng.  Rul.  j 
Cas.  315:  Nash  v.  Lucas,  L.  R.  2  Q.  B.  • 
nflO.  8  Best  &  S.  .>31 ;  Sandon  T.  Jervis,  El. 
Bl.  k  El.  935,  28  L.  ed.  Exch.  N.  S.  156,  5 

Xotc.  ^  For    right    to    break    and   enter 
dwelling  to  serve  civil  writ  of  process,  see 
annotation  following  this  case,  post,  281. 
L.R.A.1916D. 


Jur.  N.  S.  156,  7  Week.  Rep.  290;  Genner  v: 
Sparks,  6  Mod.  173,  1  Salk.  79;  Anonymous, 
7  Mod.  8;  White  v.  Wiltsheire,  2  Rolle,  Rep. 
138,  Palmer,  52,  Cro.  Jac.  555;  4  Bl.  Com. 
226;  2  Russell,  Crimes,  901;  State  v.  Ken- 
nedy, 16  Mo.  App.  287;  Ray  v.  State,  6« 
Ala.  281;  McGrath  v.  State,  25  Neb.  780, 
41  N.  W.  780;  Timmons  v.  State,  34  Ohio 
St.  426:  32  Am.  Rep.  376;  6  Cyc.  173. 

Even  though  the  entry  be  considered  a 
forcible  breaking,  the  deputy  marshal  was 
not  guilty  of  a  trespass,  because  in  the  ex- 
ecution of  the  writ  of  replevin  there  is,  in 
the  officer  executing  the  writ,  the  right  to 
break  and  forcibly  enter. 

Semayne's  Case,  5  Coke,  91,  1  Smith, 
Lead.  Cas.  228:  Jones  v.  Herron,  12  Pa. 
Co.  Ct.  183;  Howe  v.  Ojer,  50  Hun.  559,  3 
X.  Y.  Supp.  726;  Keith  v.  Johnson,  1  Dana, 
605,  25  Am.  Dec.  167;  De  Graffcnreid  v. 
-Mitchell,  3  M'Cord,  L.  506,  15  Am.  Dec.  648; 
Morris,  Replevin,  114;  Wells,  Replevin,  § 
287,  p.  162. 

Messrs.  Henry  H.  Glassle  and  McNeill 
&  McNeill,  for  appellee: 

A  marshal  or  his  deputy  cannot,  for  the 
purpose  of  executing  mesne  process  in  an 
ordinary  replevin  suit,  lawfully  commit  a 
sudden  assault  upon  the  body  of  a  person 
not  named  in  the  writ  by  forcing  a  violent 
entrance  through  a  window  of  that  person's 
dwelling  house  at  which  she  is  standing, 
and  thereby  blocking  with  her  body. 

Buttcrlield  v.  Oppenlieimer,  45  X.  Y.  S. 
R.  81,  18  X.  Y.  Supp.  826:  Kelley  v.  Schuy- 
ler, 20  R.  I.  432,  44  L.  R.  A.  435,  78  Am.  .St. 
Rep.  887,  39  Atl.  893;  State  ex  rel.  McPher- 
son  V.  Beckner,  132  Ind.  371,  32  Am.  St. 
Rep.  257,  31  N.  E.  050;  State  v.  Armfield, 
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!)  N.  C.  (2  Hawks)  246,  11  Am.  Dec.  7«2; 
Curtis  T.  Hubbard,  4  Hill,  437,  40  Am.  Dec. 
292;  Hillman  y.  Edwards,  28  Te.\.  Civ.  App. 
308,  66  S.  W.  788;  Gusdorff  v.  Duncan,  94 
Md.  160,  50  Atl.  574. 

A  suit  to  recover  for  injuries  inflicted  in 
the  execution  of  a  writ  may  be  maintained 
upon  the  marshal's  bond. 

Lammon  v.  Fcusier,  111  U.  S.  37,  28  L. 
ed.  337,  4  Sup.  Ct.  Rep.  286;  West  v. 
Cabell,  153  U.  S.  78,  85,  38  L.  ed.  643,  644, 
14  Sup.  Ct.  Rep.  752;  People  ex  rel.  Kel- 
logg T.  Schuyler,  4  N.  Y.  173;  King  v. 
Brown,  100  Tex.  109,  94  S.  W.  328:  Bell 
T.  Peck,  104  Gal.  35,  37  Pac.  766;  State  ex 
rel.  McPherson  v.  Beckner,  132  Ind.  371,  32 
Am.  St.  Rep.  267,  31  N.  E.  950;  Clancy  v. 
Kenworthy,  74  Iowa,  740,  7  Am.  St.  Rep. 
i>08,  35  N.  W.  427;  Yount  v.  Carney,  91 
Iowa,  559,  60  N.  W.  114;  Greenberg  v.  Peo- 
ple, 225  111.  174,  8  L.R.A.(N.S.)  1223,  116 
Am.  St.  Rep.  127,  80  N.  E.  lOO;  Turner  y. 
Sisson,  137  Mass.  191. 

Mr.  Justice  Van  Orsdel  delivered  the 
opinion  of  the  court: 

Appellee,  Sarah  L.  Ernestine  King,  filed 
a  declaration  in  the  supreme  court  of  the 
District  of  Columbia  against  defendants, 
Aulick  Palmer,  United  States  marshal  for 
the  District  of  Columbia,  and  the  United 
States  Fidelity  ft  Guaranty  Company.  The 
action  is  for  damages  upon  the  bond  of  the 
marshal  and  his  surety  to  recover  for  an 
alleged  breach  of  a  covenant  of  the  bond, 
■which  provided  that  the  marshal,  by  him- 
self and  his  deputies,  shall  faithfully  per- 
form all  the  duties  of  his  office.  Tlie  alleged 
breach  grew  out  of  the  execution  of  a  writ 
of  replevin  issued  in  a  suit  B<;ainst  one 
Allen  S.  King,  husband  of  plaintiff,  directed 
to  the  marshal,  ccanmanding  him  to  seize 
a  certain  sewing  machine,  which,  it  after- 
wards developed,  belonged  to  plaintiff. 

It  appears  that  the  writ  was  placed  in 
the  hands  of  two  of  the  marshal's  deputies, 
who  proceeded  to  the  residence  of  plaintiff. 
One  of  the  deputioa  rang  the  basement  door 
bell,  and  plaintiff  answered  through  an  ad- 
joining basement  window,  when  the  deputy 
stated  that  he  had  some  legal  papers  for 
Mr.  King,  to  which  plaintiff  replied  that 
her  husband  was  not  at  home,  and  sug- 
gested that  the  papers  be  left  with  her  to 
deliver  to  him.  She  then  opened  the  win- 
dow, and  the  deputy  started  to  climb 
through  it.  Plaintiff  stood  in  front  of  the 
window,  placed  her  hands  on  the  shoulders 
of  the  deputy,  and  vigorously  resisted  his 
efforts  to  get  through  the  window.  He 
forced  his  way  through,  and,  in  doing  so, 
pushed  plaintiff  against  a  shelf,  whereby  she 
sustained  the  injuries  of  which  she  com- 
plains. The  sewing  machine  was  in  the 
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front  basement  room  and  in  plain  view  of 
anyone  looking  through  the  window. 

Defendants  filed  a  demurrer  to  the  decla- 
ration, which  was  overruled.  Thereupon 
they  pleaded  performance  of  the  conditions 
of  the  bond,  upon  which  plea  issue  was 
joined.  From  a  verdict  and  judgment  in 
favor  of  plaintiff,  defendants  have  prose- 
cuted this  appeal. 

The  sole  question  presented  by  the  appeal 
is  whether  or  not  the  deputy  marshal  ex- 
ceeded his  authority,  in  forcing  an  entrance 
through  the  open  window,  in  spite  of  plain- 
tiff's resistance,  in  order  to  execute  the  writ 
of  replevin.  That  an  assault  was  com- 
mitted is  settled  by  the  verdict  of  the 
jury.  It  must  be  conceded  that  the  deputy 
had  no  right,  even  in  his  official  capacity,  to 
commit  an  assault  upon  plaintiff,  unless  it 
appears  that  he  had  a  legal  right  to  force 
his  way  through  the  open  window  in  dis- 
regard of  her  opposition,  when,  if  she  sus- 
tained injuries,  it  would  be  her  misfortune, 
and  not  the  wrong  of  the  officer.  The  ques- 
tion presented  does  not  involve  the  riglit  of 
an  officer  to  enter  a  dwelling  throu;;h  an 
open  window  where  there  is  no  resistance 
offered  and  where  the  entrance  involves  no 
element  of  force.  The  suit  is  not  for  tres- 
pass quare  clausum  fregit,  but  for  trespass 
upon  the  person  of  the  plaintiff. 

Since  we  have  no  statute  defining  thi^ 
powers  of  officers  in  executing  a  writ  of 
replevin,  the  common  law  furnishes  the 
rule  of  procedure  in  this  District.  At 
common  law,  as  to  the  right  of  an  officer 
to  enter  a  dwelling  in  the  service  of  civil 
process,  no  distinction  seems  to  exist  be- 
tween entrance  by  outer  windows  and  outer 
doors.  Lee  v.  Gansel,  Cowp.  pt.  1,  p.  1, 
Lofft,  374;  Nixon  v.  Freeman,  6  Hurlst.  ft 
N.  647,  29  L.  J.  Exch.  N.  S.  271,  6  Jur.  X. 
S.  983,  2  L.  T.  N.  S.  361,  15  Eng.  Rul.  Cas. 
315;  Nash  v.  Lucas,  L.  R.  2  Q.  B.  590,  8 
Best  ft  S.  531.  In  other  words,  it  is  not 
important  that  the  entrance  here  was  ac- 
complished through  an  open  window,  if,  un- 
der the  same  circumstances,  it  could  have 
been  accomplished  lawfully  through  the 
door. 

Counsel  for  defendants  insist  that  the 
writ  of  replevin  is  an  exception  to  the  law 
generally  applicable  to  the  execution  of 
civil  process.  It  is  urged  that,  where  a 
specific  chattel  is  to  be  recovered,  the  of- 
ficer is  not  oblig;ed  to  respect  the  peace  and 
protection  which  the  law  secures  to  the 
householder.  In  a  few  instances,  where  this 
distinction  has  apparently  been  recognized, 
writs  for  the  seizure  of  a  specific  chattel 
have  been  confused  with  writs  of  seisin  or 
habere  facias  possessionem  for  the  recovery 
of  specific  real  property.  In  Semayne's 
Case,  5  Coke,  91,  1  Smith,  Lead.  Cas.  238, 
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it  is  pointed  out  that,  in  respect  of  the 
execution  of  such  writs  against  real  prop- 
erty, there  has  been  an  adjudication  adverse 
to  the  title  of  the  holder,  and  the  law  no 
longer  accords  him  any  special  privilege  or 
security  in  it.  "After  judgment  it  it  not 
the  house  in  right  and  judgment  of  law 
of  the  tenant  or  defendant." 

The  authorities  generally,  with  relation  to 
the  powers  conferred  at  common  law  upon 
an  officer  in  execution  of  the  writ  of  re- 
plevin, go  back  to  the  resolutions  in  Se- 
mayne's  Case.  The  following  quotation 
from  what  was  there  decided  is  important: 
"But  it  was  resolved,  that  it  is  not  lawful 
for  the  sheriff  (on  request  made  and  denial), 
at  the  suit  of  a  common  person,  to  break  the 
defendant's  house,  sc.  to  execute  any  process 
at  the  suit  of  any  subject;  for  thence  would 
follow  great  inconvenience,  that  men  as  well 
in  the  night  as  in  day  should  have  their 
houses  (which  are  their  castles)  broke,  by 
color  whereof  great  damage  and  mischief 
might  ensue;  for  by  color  thereof,  on  any 
feigned  suit,  the  house  of  any  man,  at  any 
time,  might  be  broke  when  .  .  .  [he] 
might  be  arrested  elsewhere,  and  so  men 
would  not  be  in  safety  or  quiet  in  their  own 
houses.  .  .  .  5.  It  was  resolved  that  the 
house  of  anyone  is  not  a  castle  or  privilege 
but  for  himself,  and  shall  not  extend  to 
i^rotect  any  person  who  flies  to  his  house, 
or  the  goods  of  any  other  which  are  brought 
and  conveyed  into  his  house  to  prevent  a 
lawful  execution,  and  to  escape  the  ordinary 
process  of  law;  for  the  privilege  of  his 
house  extends  only  to  him  and  his  family, 
and  to  his  own  proper  goods,  or  to  those 
which  are  lawfully  and  without  fraud  and 
covin  there;  and  therefore  in  such  cases, 
after  denial  or  request  made,  the  sheritT 
may  break  the  house;  and  that  is  proved 
by  the  statute  of  Westm.  1,  chap.  17,  by 
which  it  is  declared  that  the  sheriff  may 
break  a  house  or  castle  to  make  replevin, 
when  the  goods  of  another  which  he  has 
distrained  are  by  him  [i.  e.,  the  distrainer] 
conveyed  to  his  house  or  castle,  to  prevent 
tlie  owner  to  have  a  replevin  of  his  goods, 
which  act  is  but  an  affirmance  of  the  com- 
mon law  in  such  points.  But  it  appears 
there,  that  before  the  sheriff  in  such  case 
breaks  the  house,  he  ought  to  demand  the 
floods  to  be  delivered  to  him:  for  the  words 
of  the  statute  are,  after  that  the  cattle 
shall  be  solemnlv  demanded  by  the  sheriffs, 
etc." 

This  makes  no  exception  of  the  writ  of 
replevin.  It  expressly  holds  that  an  officer 
is  not  justified  in  breaking  into  a  dwelling 
to  seize  the  property  of  the  owner  upon 
civil  process.  The  exception  pointed  out  is 
where  the  goods  of  another  than  the  house- 
holder are  brought  into  bis  house  to  prevent 
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lawful  execution  and  to  escape  process  of 
the  law.  In  such  case  the  process  is  not 
against  the  owner  of  the  dwelling,  and  the 
privilege  and  security  which  extend  to  him' 
and  his  family  are  not  invaded  by  the 
breaking,  after  a  solemn  demand  for  ad- 
mission has  been  made  by  the  officer. 

The  statute  of  Westm.  1,  chap.  17,  only 
related  to  the  exception  pointed  out  in 
Semayne's  Case.  The  act  was  said  in  that 
case  to  be  but  an  affirmance  of  the  common 
law.  From  this  statement,  it  would  seem 
that,  at  common  law,  the  peace  and  security 
of  one's  castle  never  did  extend  to  the  pro- 
tection of  a  person  who  took  his  chattels 
there  for  the  express  purpose  of  making  it  a 
refuge  from  the  execution  of  civil  process. 
The  statute  was  enacted  to  restrict  tiie  pri- 
vate remedy  of  distress  and  to  furnish  the 
tenant  relief  from  a  wrongful  and  ezcesaive 
distraint  by  his  landlord.  The  remedy  of 
replevin,  until  quite  recent  times,  was  only 
used  for  the  recovery  of  chattels  taken 
wrongfully  upon  a  distress.  3  BI.  Com.  146. 
It  hag  now  become  an  ordinary  statutory 
proceeding  to  adjudicate  rights  to  the  title 
or  possession  of  personal  property.  In 
Corbett  v.  Pound,  10  App.  D.  C.  17,  25,  this 
court  said:  "And  with  us  it  is  so  greatly 
regulated  by  statute  (D.  C.  Rev.  Stat.  §§ 
814-824),  that  it  may  be  said  to  have  wholly 
lost  any  common-law  character  which  it  may 
have  had,  and  to  depend  for  its  efficacy  en- 
tirely upon  statutory  provisions." 

The  rule  of  the  common  law  in  respect  of 
the  execution  of  the  writ  of  replevin,  as  dis- 
closed in  Semayne's  Case  has  been  approved 
in  many  English  caseB.  In  Lee 'v.  Gansel, 
Cowp.  pt.  1,  p.  1,  Lord  Mansfield,  after  hold- 
ing that  the  entrance  of  an  officer  through 
an  open  outer  door  or  window  to  execute 
civil  process  must  be  quiet  and  peaceable, 
said:  "The  sound  maxim  of  policy  is  this, 
'that  a  greater  evil  should  be  avoided  for  a 
less,  and  that  a  less  good  should  give  way  to 
a  greater.'  The  outer  door,  therefore,  or 
window  of  a  man's  house,  says  tlie  law, 
shall  not  be  broken  open  by  process.  This 
has  been  long  and  well  understood.  The 
ground  of  it  is  this:  that  otherwise  the  con- 
sequences would  be  fatal;  for  it  would  leave 
the  family  within  naked  and  exposed  to 
thieves  and  robbers.  It  is  much  better, 
therefore,  says  the  law,  that  you  should 
wait  for  another  opportunity  than  do  an 
act  of  violence  which  may  probably  be  at- 
tended with  such  dangerous  consequences." 
The  rule  of  the  common  law,  as  deduced 
from  the  cases,  seems  to  be  that  an  officer,  in 
executing  a  writ  of  replevin,  may  not  break 
an  outer  door  or  window  of  a  dwelling  to 
gain  entrance  to  seize  the  property  of  the 
occupant  or  of  a  person  rightfully  domiciled 
therein.    He  may  enter  either  an  open  outer 
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door  or  window,  provided  it  can  b«  accom- 
pliahed  without  committing  a  breach  of  the 
peace;  he  may  then,  after  a  request  and  re- 
fusal, break  open  any  inner  doors  belong- 
ing to  the  defendant,  in  order  to  take  the 
goods.  3  Bl.  Com.  417;  Semayne's  Case,  5 
Coke,  91,  1  Smith,  Lead.  Gas.  238.  We 
think  a  further  reasonable  rule  is  dedudble 
from  the  cases  that,  when  an  oBicer,  in  the 
execution  of  a  writ,  finds  an  outer  door  or 
window  slightly  ajar,  but  not  sufficiently  so 
to  admit  him,  he  may  open  the  door  or  win- 
dow, provided  he  does  not  iind  it  obetructed; 
but,  ijf  it  is  fastened  or  obstructed  so  as  to 
require  force  to  overcome  the  obstruction, 
he  may  not  use  such  force,  for  such  an  en- 
trance  would   constitute   a   breaking. 

This  rule  lias  been  recognized  generally  in 
this  country  where  tlie  common  law  has  not 
been  superseded  by  statute.  In  Prettyman 
v.  Dean,  2  Harr.  (Del.)  494,  the  court,  con- 
sidering an  ordinary  case  of  replevin,  said: 
"The  sheriff  has  a  right  to  enter  a  house 
peaceably,  where  he  finds  the  house  open, 
for  the  purpose  of  executing  a  replevin. 
Being  in,  he  has  the  right  to  execute  the 
writ;  if  property  be  concealed,  he  has  the 
right  to  break  open  inner  doors,  and  gener- 
ally use  such  force  as  is  necessary  to  enable 
him  to  obey  the  command  of  his  writ."  To 
the  same  effect  are  Kelley  v.  Schuyler,  20 
R.  I.  432,  44  L.R.A.  436,  78  Am.  St.  Rep. 
887,  39  Atl.  893;  State  v.  Beckner,  132  Ind. 
371,  32  Am.  8t.  Rep.  257,  31  N.  E.  950; 
Swain  v.  Mizner,  8  Gray,  182,  69  Am.  Dec. 
244;  Snydacker  v.  Brosser,  51  111.  357,  99 
Am.  Dec.  551 ;  3  Freeman,  Execution,  ^  4G8. 

But  it  is  sought  by  counsel  for  defendants 
to  make  a  distinction  between  breaking  and 
forcible  entry.  It  is  urged  that,  inasmuch 
as  the  officer  found  the  window  open,  and, 
in  order  to  enter  through  the  open  window, 
only  used  sufficient  force  to  overcome  the 
resistance  of  plaintiff,  it  cannot  be  denom- 
inated a  breaking.  We  are  not  impressed  by 
this  contention.  The  deputy,  in  order  to 
enter,  was  compelled  to  commit  a  breach  of 
the  peace,  and  this  was  forbidden  at  common  | 
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law.  We  are  not  disposed  to  make  any  dis- 
tinction between  a  case  where  an  officer  finds 
a  door  or  window  slightly  ajar,  but  ob- 
structed ;  and  where  he  finds  it  open,  but  the 
entrance  obstructed  by  the  lawful  occupant 
of  the  dwelling,  or  otherwise,  so  as  to  re- 
quire the  exercise  of  force  to  overcome  the 
obstruction. 

In  State  v.  Beckner,  132  Ind.  371,  32  Am. 
St.  Rep.  257,  31  N.  E.  950,  where  an  officer 
put  his  foot  between  the  door  and  the  jamb, 
thus  preventing  the  owner  from  closing  it, 
and  then  forced  the  door  open  against  the 
r^istance  of  the  owner,  it  was  held  to  con- 
stitute a  breaking.  In  State  v.  Armfield,  0 
N.  C.  (2  Hawks)  246,  11  Am.  Dec.  702,  a 
constable  having  a  writ  of  fi.  fa.  against  the 
property  of  one  Patterson  went  with  the  de- 
fendant Armfield  to  Patterson's  house  to 
make  the  levy.  A  member  of  the  family,  ob- 
serving their  approach,  rushed  into  the  house 
and  attempted  to  shut  the  door,  but  before 
it  was  entirely  closed,  the  constable  pushed 
it  open  and  entered  the  house.  In  the  opin- 
ion, the  court  said;  "The  law  is  clearly 
settled  that  an  officer  cannot  justify  the 
breaking  open  an  outward  door  or  window, 
in  order  to  execute  process  in  a  civil  suit:  if 
he  doth,  he  is  a  trespasser.  A  man's  house 
is  deemed  his  castle,  for  safety  and  repose 
to  himself  and  family;  but  the  protection 
thus  afforded  would  be  imperfect  and  illu- 
sive if  a  man  were  deprived  of  the  right  of 
shutting  his  own  door  when  he  sees  an  officer 
approaching  to  execute  civil  process.  If  the 
officer  cannot  enter  peaceably  before  the 
door  is  shut,  he  ought  not  to  attempt  it,  for 
this  unavoidably  endangers  a  breach  of  the 
peace,  and  is  as  much  a  violation  of  the 
owner's  ri^t  as  if  he  had  broken  the  door  at 
first."  So,  in  the  present  case,  the  action 
of  the  officer  in  overcoming  the  resistance  of 
plaintiff  at  the  open  window  to  gain  en- 
trance was  as  much  a  violation  of  plaintiff's 
right  as  if  he  had  broken  open  the  window 
for  the  same  purpose. 

The  judgment  is  affirmed  with  costs. 


I.  Scope,  281. 
II.  Ooneral  rule,  2S2. 

III.  What  cotiatitutes  outer  door,  288. 

IV.  What    cojtatitutes    hreaMng    and 

entry,   290. 
V.  Persona  protected  by  outer  door, 

202. 
TI.  To  complete  levy  or  retalee  per- 
son arrested  on  civil  prooeea, 
293. 
Til.  Inner  doors,  298. 
Till.  Effect  of  levy  or  aervtoe,  297. 
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J.  Scope. 

"Whether  or  not  a  dwelling  house  may 
lawfully  be  broken  or  forcibly  entered 
in  the  execution  of  a  Trrit  or  process  in 
a  civil  suit,  and  if  not,  what  is  the  effect 
of  the  levy  or  service  thus  unlawfully 
made,  are  questions  of  considerable  prac- 
tical importance.  It  is  with  the  investi- 
gation of  these  that  this  note  is  con- 
cerned. Obviously,  therefore,  it  does  not 
involve  the  consideration  of  the  some- 
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what  analogous  questions  of  the  right 
to  break  and  enter  buildings  other  than 
a  dwelling  house  to  serve  a  civil  writ  or 
process,^  or  of  the  right  to  so  enter  either 
a  dwelling  house  or  any  other  building 
to  execute  a  writ  or  process  in  a  criminal 
proceeding.  And  accordingly,  since 
search  warrants  for  stolen  property* 
and  writs  of  arrest  in  contempt  proceed- 
ings *  partake  more  particularly  of  the 
nature  of  criminal  processes,  cases  con- 
sidering the  question  of  the  right  to 
break  a  dwelling  house  in  the  execution 
of  these  writs  are  not  included  in  this 
note. 

II.  General  rule. 

The  common  law,  both  in  England  and 
America,  jealous  of  intrusion  upwn  do- 
mestic peace  and  security,  regards  every 
man's  house  as  his  castle  and  fortress  as 


well  for  his  defense  against  injury  and 
violence  as  for  his  repose.  It  is  this 
ancient  and  well-known  principle  that 
underlies  the  whole  law  of  the  right  to 
break  and  enter  a  dwelling  house  to  serve 
a  civil  writ  or  process.  Accordingly, 
therefore,  the  authorities  are  substan- 
tially agreed  that,  as  a  general  rule,  in 
the  absence  of  statute,  the  outer  door  or 
other  outside  protection  to  a  dwelling 
house  may  not,  even  after  request  and 
refusal  of  admittance,  be  broken  or  for- 
cibly entered  in  the  execution  of  a  civil 
writ  or  process,  either  against  the  per- 
son or  property  of  the  householder,*  ex- 
cept, perhaps,  at  the  suit  of  the  King.* 
Of  course,  if  the  door  or  other  protection 
is  open,  and  the  officer  can  enter  peace- 
ably without  force  and  violence,  he  may 
do  so ; '  and  being  lawfully  in  the  house, 


1  But  in  this  connection,  see  cages  like 
Hodder  v.  Williams  [1805]  2  Q.  B.  (Eng.) 
663,  65  L.  .J.  Q.  B.  N.  S.  70,  73  L.  T.  N.  S. 
394,  14  Reports,  747.  44  Week.  Rep.  98; 
Ryan  v.  Shilcock  (1861)  7  Exch.  (Eng.)  72, 
21  L.  J.  Exch.  N.  S.  65,  16  Jur.  1200;  Brown 
V.  Glenn  (1851)  16  Q.  B.  (Eng.)  254,  20 
L.  J.  Q.  B.  X.  S.  205.  15  Jur.  189;  Dent  v. 
Hancock  (1847)  5  Gill  (Md.)  120;  Burton 
V.  W^ilkinson  (1846)  18  Vt.  186,  46  Am. 
Dec.  145;  Douglass  v.  State  (1834)  6  Yerg. 
(Tenn.)  525;  Solinsky  v.  Lincoln  Sav.  Bank 
(1886)  85  Tenn.  3«8,  4  S.  W.  836;  Clark  v. 
■Wilson  (1882)  14  R.  L  11;  Penton  v. 
Browne  (1664)  1  Sid.  (Eng.)  186;  Haggerty 
V.  Wilber  (1819)  16  Johns.  (N.  Y.)  288,  8 
Am.  Dec.  321. 

s  As  to  what  extent  premises  may  be 
damaged  in  executing  a  search  warrant, 
see  note  to  Buckley  v.  Beaulieu,  22  L.R.A. 
(N.S.)  810.  And  see  also  Fennemore  v. 
Armstrong   (1915)   —  Del.  — ,  96  Atl.  204. 

Sin  this  connection,  however,  see  Harvey 
V.  Harvcv  (1884)  L.  R.  26  Ch.  Div.  (Eng.) 
644.  33  Week.  Rep.  76.  48  J.  P.  468;  Bur- 
dett  V.  Abbot  (1811)  14  East  (Eng.)  157. 
5  Dow,  P.  C.  165,  4  Taunt.  410,  12  Revised 
Rep.  450;  Howard  v.  Gossett  (1842)  Car.  & 
M.   (Eng.)  380. 

♦  Foley  V.  Martin  (1904)  142  Cal.  256. 
100  Am.  St.  Rep.  123.  75  Pac.  842;  State 
V.  Coxe  (1815)  2  Harr.  (Del.)  495.  note: 
Snydacker  v.  Brosse  (1869)  51  111.  357, 
90  Am.  Dec.  .551;  Walker  v.  Fox  (1834)  2 
Dana  (Ey.)  404;  Oystead  v.  Shed  (1817) 
13  Mass.  r)20,  7  Am.  Dec.  172;  Swain  v. 
Mizner  (1857)  8  Gray  (Blass.)  182,  69  Am. 
Dec.  244:  Welsh  v.  Wilson  (1896)  34 
Minn.  92.  24  N.  W.  327;  Gordon  v.  Clifford 
(1854)  28  K.  H.  402;  Closson  v.  Morrison 
(1867)  47  N.  H.  482.  93  Am.  Dec.  4!>9: 
Haggerty  v.  Wilber  (1819)  16  Johns.  (». 
Y.)  287,  8  Am.  Dec.  321;  Curtis  v.  Hub- 
bard (1842)  4  Hill  (N.  Y.)  437,  40  Am. 
Dec.  292;  Hagor  v.  Danforth  (18.'"»4)  20 
Barb.  (N.  Y.)  16;  Glover  v.  Whittenhall 
(1844)  6  Hill  (N.  Y.)  597;  State  v.  Arm- 
field  (1823)  9  N.  C.  (2  Hawks)  246.  11  Am. 
L.R.A.1916D. 


Dec.  762;  Jones  v.  Herron  (1891)  12  Pa. 
Co.  Ct.  183;  De  Graffenreid  v.  Mitchell 
(1826)  3  M'Cord,  L.  (S.  C.)  506,  15  Am. 
Dec.  648;  Hillinan  v.  Edwards  (1902)  28 
Tex.  Civ.  App.  309,  66  S.  W.  788;  later  ap- 
peal in  (1903)  74  S.  W.  787;  Clark  v.  WU- 
son  (1882)  14  S.  L  11;  Semayne's  Case 
(1604)  5  Coke  (Eng.)  91,  1  Smith,  Lead. 
Cas.  228. 

*  Thus  in  Semayne's  Case  (Eng.)  supra, 
it  is  said:  "In  all  cases  when  the  King  is 
party,  the  sheriff  (if  the  doors  be  not  open) 
may  break  the  party's  bouse,  either  to 
arrest  him,  or  to  do  other  execution  of  the 
King's  process,  if  otherwise  he  cannot  enter. 
But  before  he  breaks  it,  he  ought  to  signify 
the  cause  of  his  coming  and  to  make  request 
to  open  the  doors;  and  that  appears  well  by 
the  statute  of  Westm.  1,  chap.  17  (which  is 
but  an  affirmance  of  the  common  law),  as 
hereafter  appears;  for  the  law  without  a 
default  in  the  owner  abhors  the  destruction 
or  breaking  of  any  house  (which  is  for  the 
habitation  and  safety  of  man)  by  which 
great  damage  and  inconvenience  might  en- 
sue to  the  party,  when  no  default  is  in  him : 
for  perhaps  he  did  not  know  of  the  process, 
of  which,  if  he  had  notice,  it  is  to  be  pre- 
sumed tliat  he  would  obey  it,  and  that 
appears  by  the  book  in  18  Edw.  II.  Execu- 
tions, 252,  where  it  is  said,  that  the  King's 
officer  who  comes  to  do  e.\ecution,  etc..  may 
open  the  doors  whirli  are  shut,  and  break 
them,  if  he  cannot  have  the  keys;  which 
proves,  that  he  ought  first  to  demand  them, 
7  Edw.  III.  16."  And  see  Keith  v.  John- 
son (1833)  1  Dana  (Ky.)  in  604,  25  Am. 
Dec.  167. 

<  This  is  the  view  of  substantially  all  of 
the  authorities;  but  see  in  particular,  Foley 
V.  Martin  (1004)  142  Cai  256,  100  Am.  St. 
Rep.  123,  75  Pac.  842;  Ilager  v.  Danforth 
(18.54)  20  Barb.  (N.  Y.)  Ifi;  Tutton  v. 
Darke  (1860)  5  Hurlst.  &  N.  (Eng.)  647, 
20  L.  J.  Exch.  X.  S.  271,  6  Jur.  N.  S.  083. 
2  L.  T.  N.  S.  361.  15  Eng.  Rul.  Can.  315; 
Nixon  V.  Freeman  (18601  5  Hurlst.  &  N. 
(Eng.)  653;  Long  v.  l^arke  [1894]  1  Q.  B. 
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he  is  justified  in  using  such  force  as  is 
necessary  to  overcome  any  resistance  he 
may  meet  with  in  the  service  of  the 
process,  being  responsible  only  for  the 
excess  beyond  what  is  necessary  to  en- 
able him  to  accomplish  his  purpose.  Nor 
does  the  fact  that  he  is  ordered  to  leave 
by  the  wife  of  the  householder  render 
him  a  trespasser  in  proceeding  to  make ! 
the  service.'  But  where  he  finds  the 
house  closed,  he  must  remain  without,  or 
else  be  a  trespasser  and  liable  as  such. 
While  this  obviously  enables  the  house- 
holder, by  closing  his  house,  to  prevent 
the  prompt  execution  of  the  mandate  of 
the  law,  yet,  in  the  eye  of  the  law,  it  is 


better  that  th«  execution  of  the  process 
should  be  delayed,  and  that  the  ofiEicer 
should  remain  without,  waiting  a  favor- 
able opportunity  for  the  accomplishment 
of  his  purpose,  than  that  he  should  enter 
with  force  and  violence,  against  the 
wishes  and  protests  of  the  householder, 
thus  tending  to  breaches  of  the  peace  and 
the  destruction  of  the  security  and  tran- 
quillity of  the  home  by  exposing  it  to 
attack  from  without. 

This  rule,  with  few  exceptions,  it  is 
believed,  is  applicable  to  all  writs  and 
processes  in  civil  suits.  Thus,  it  has  been 
deemed  to  apply  to  subpoenas,'  summon- 
ses,* writs  of  attachment,*'  fieri  facias,** 


<Eng.)  119,  69  L.  T.  N.  S.  654,  58  J.  P. 
loO,  «3  L.  J.  Q.  B.  N.  S.  108,  9  Reports,  60, 
42  Week.  Rep.  130;  Miller  v.  Tebb  (1803) 
9  Times  L.  R.  (Eng.)  515;  Semayne's  Case 
(1604)  5  Coke  (Eng.)  91,  1  Smith,  Lead. 
Ca».  228. 

iHager  v.  Danforth  (1854)  20  Barb.  (N. 
Y.)  16. 

•  (N.  Y.)  Ibid;  State  ex  rel.  Gehring  v. 
Claudins  (1876)  1  Mo.  App.  651. 

In  State  ex  rel.  Ciehring  v.  Claudius  (Mo.) 
supra,  the  court  said:  "An  officer  serving 
rivil  process  has  no  right  to  enter  a  private 
house  forcibly,  or  against  the  will  of  the 
oocupant.  When  an  officer  knocks  at  a 
door  of  a  dwelling,  and  it  is  opened,  he 
does  not  by  this  opening  acquire  the  right 
of  rudely  intruding,  telling  the  proprietor, 
who  inquires  what  he  wants  or  what  his 
name  is,  'that  is  none  of  his  business,'  and 
perxisting,  after  he  has  said  that  be  has  a 
subpoena  for  the  wife  of  the  proprietor,  and 
has  been  told  that  she  is  not  at  home,  in 
searching  the  premises  to  satisfy  himself  of 
the  truth  of  the  information  given  him. 
'Still  less  has  he  the  right  of  thus  intruding 
without  the  disclosure  of  his  official  char- 
acter." 

•Foley  V.  Martin  (1004)  142  Cat.  256, 
100  Am.  St.  Rep.  123,  75  Pac.  842. 

10  Swain  v.  Mizner  (1857)  8  Gray  (Mass.) 
182,  69  Am.  Dec  .244;  State  v.  Whitaker 
(1890)  107  N.  C.  802,  12  S.  E.  456;  Burton 
V.  Wilkinson  (1846)  18  Vt.  186,  46  Am. 
Dec.  145. 

In  Stete  V.  Whitaker  (1890)  107  N.  C. 
802,  12  S.  E.  466,  the  court  said  that  while 
authority  to  break  open  a  dwelling  is  given 
an  officer  by  statute  (Code,  §  329)  in  case 
of  "claim  and  delivery,"  where  property  is 
concealed,  there  is  nothing  in  the  Code 
which  warrants  such  breaking  in  cases  of 
"attachment  and   execution." 

11  Saunders  v.  Millward  (1845)  4  Harr. 
(DeL)  246;  Snydacker  v.  Brossc  (1869)  51 
m.  357,  99  Am.  Dec.  551;  Keith  v.  .John- 
son (1833)  1  Dana  (Ky.)  604,  25  Am.  Dec. 
167;  Walker  v.  Fox  (1834)  2  Dana  (Ky.) 
404;  Calvert  v.  Stone  (1849)  10  B.  Mon. 
(Ky.)  152;  Heminway  v.  Saxton  (1807)  3 
Mass.  222;  Welch  v.  Wilson  (1885)  34 
Minn.  92,  24  N.  W.  327 ;  Curtis  v.  Hubbard 
(1842)  4  Hill  (H.  Y.)  437,  40  Am.  Dec. 
L.R-A.1916D. 


202;  People  v.  Hubbard  (1840)  24  Wend. 
(N.  Y.)  369.  35  Am.  Dec.  628;  Haggerty  v. 
Wilber  (1819)  16  Johns.  (N.  Y.)  286,  8 
Am.  Dec.  321;  State  v.  Armfield  (1823) 
9  N.  C.  (2  Hawks)  246,  11  Am.  Dec. 
762;  .State  v.  Allison  (1855)  47  N.  C. 
(2  Jones,  L.)  339;  Frost  v.  Etheridge 
(1826)  12  K.  C.  (1  Dev.  L.)  30:  Stete  v. 
Whiteker  (1890)  107  N.  C.  802,  12  S.  E.  456 
(dictum);  De  OralTenreid  v.  :Mitchell  (1826) 
3  M'Cord,  L.  (S.  C.)  506,  15  Am.  Dec.  648; 
Burton  v.  Wilkinson  (1846)  18  Vt.  186, 
46  Am.  Dec.  145;  Seyman  v.  Oresham 
(1602)  Cro.  Eliz.  pt.  2  (Eng.)  908;  Se- 
mayne's Case  (1004)  5  Coke  (Eng.)  91,  1 
Smith,  Lead.  Cas.  228;  Buckenham  v. 
Francis  (1825)  11  J.  B.  Moore  (Eng.)  40; 
White  v.  Whitshire  (1619)  Palmer  (Eng.) 
62,  2  Rolle,  Rep.  137,  Cro.  Jac.  555.  But 
see  Keith  v.  Johnson  (1833)  1  Dana  (Ky.) 
604,  25  Am.  Dec.  167,  quoted,  infra,  note 
18. 

Discussing  this  question  in  the  light  of 
early  English  authorities,  Walworth,  Chan- 
cellor, in  Curtis  v.  Hubbard  (1842)  4  Hill 
(M.  Y.)  437,  40  Am.  Dec.  292,  said:  "The 
question  whether  the  defendant  in  an 
execution  had  the  right  to  close  the  doors 
of  his  house  against  the  sheriff,  to  prevent 
a  levy  upon  his  property,  appears  to  have 
been  a  matter  of  some  doubt  in  England  at 
a  very  early  day.  And  Fitzherbert  has  a 
note  of  a  case  said  to  have  been  decided  as 
early  as  1325,  Fitzh.  Abr.  title,  E.\ecution, 
pl.  252,  H,  18  Edw.  II.,  which  is  in  favor  of 
the  right  of  the  sheriff  to  enter  the  dwell- 
ing house  forcibly,  to  seize  goods  upon  exe- 
cution. No  such  case,  however,  is  to  be 
found  in  the  Year  Books  of  that  term; 
nor  is  it  stated  by  Fitzherbert  whether  the 
execution  was  in  favor  of  the  King  or  of  a 
private  person.  The  question  came  before 
the  Court  of  K.  B.  about  one  hundred  and 
fifty  years  afterwards,  Y.  B.  18  Edw.  IV. 
folio  4;  and  the  decision  was  against  the 
right  of  the  sheriff  to  break  the  defend- 
ant's dwelling  house  with  a  view  of  levying 
an  execution  upon  his  goods  therein.  Again, 
in  the  latter  part  of  the  reign  of  Queen 
Elizabeth,  1602,  in  the  case  of  Seyman  v. 
Gresham,  Cro.  Eliz.  pt.  2  (Eng.)  008  F. 
Moore,  668,  Velv.  29,  the  question  was 
presented    to    the    Q.    B.    for    derision,    in 
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retorno      habendo,"      replevin,"      civil 
arrest,   either   on   a   eapias   ad   respon- 


dendum   or    a    capias    ad    satisfacien- 
dum,'*  distress   warrants,^   and   orders 


a  suit  brought  against  the  owner  of  a  | 
house,  who  had  closed  his  doors  against  the 
sheriff,  so  that  he  could  not  enter  to  take  I 
the  goods  therein  which  belonged  to  the 
defendant  in  the  execution.  Upon  the  first 
argument,  according  to  the  report  of  the 
c&ae  by  Moore,  Popham,  Ch.  J.,  and  Mr.  J. 
Gawdy,  relying  upon  the  note  of  the  case  I 
in  Fitzherbert,  were  clearly  of  the  opinion 
that  the  sherilT  might  break  the  door  of  the 
dwelling  house  to  execute  the  process 
against  the  goods.  Feuner  and  Yelverton, 
the  other  two  justices,  being  of  a  contrary 
opinion,  no  judgment  was  then  given.  But 
a  fifth  judge,  Mr.  J.  Williams,  being  ap- 
pointed in  the  K.  B.  in  the  first  year  of 
James  the  First,  the  case  was  again  argued 
the  next  year;  and  Williams  concurring  in 
opinion  with  Fenner  and  Yelverton,  the  de- 
cision was  made  against  the  sheriff's  right 
as  reported  by  Ld.  Coke,  in  Semayne's 
Case  (1604)  5  Coke  (Eng.>  91,  1  Smith, 
Lead.  Cas.  228.  By  this  decision,  the  right 
to  close  the  outer  door  of  the  dwelling 
house  upon  the  sheriff  when  he  came  with 
an  execution,  at  the  suit  of  a  private  per- 
son, to  levy  upon  goods,  was  placed  upon 
the  same  basis  as  the  right  to  prevent  a 
similar  entry  when  he  came  with  like 
process  to  arrest  the  person  of  the  defend- 
ant ;  and  that  appears  to  have  been  consid- 
ered the  settled  law  of  England  ever  since. 
It  has  also  been  constantly  recognized  as 
the  common  law  of  the  several  states  of 
the  Union  where  the  English  common  law 
prevails.  Nor  does  the  fact  that  the  de- 
fendant in  the  execution  was  not  in  his 
house  at  the  time  when  the  sheriff  opened 
the  door  and  went  in,  contrary  to  his 
known  will  on  the  subject,  alter  his  rights. 
For  a  man's  house  is  his  castle,  not  for 
his  own  personal  protection  merely,  but 
also  for  the  protection  of  his  family  and 
his  property  therein,  while  it  is  occupied 
as  his  residence." 

In  Boggs  V.  Vandyke  (1840)  3  Harr. 
(Del.)  288,  "the  court  charged  that  an  of- 
ficer has  no  right  to  open  an  outer  door  if  it 
be  closed,  for  the  purpose  of  le^•ying  an  exe- 
cution; if  the,  door  be  open,  he  may  go  in 
and  make  his  seizure;  if  the  door  be 
closed  and  the  officer  raps  at  the  door  and 
receives  permission  from  the  person  within 
to  enter,  or  if  the  door  be  opened  to  him, 
he  may  enter;  but  without  such  permission 
he  cannot  enter,  and  his  doing  so  would 
make  him  a  trespasser  ab  initio." 

Naturally,  a  special  deputy  may  not  le- 
gally do  that  which  his  principal  is  for- 
bidden to  do.  Calvert  v.  Stone  (1849)  10 
B.  Mon.  (Ky.)  152. 

Win  Snydackcr  v.  Brosse  (1869)  51  111. 
357,  99  Am.  Dee.  551,  where  the  court  said: 
"It  is  a  uniformly  recognized  nile  of  the 
common  law  that  no  officer  has  the  legal 
authority  to  break  an  outer  door,  or  other 
outside  protection  to  an  individual's  house, 
for  the  purpose  of  executing  civil  process. 
Even  to  arrest  a  defendant  on  civil  process 
L.R.A.1916D. 


the  ofHcer  must  corporally  seize  or  touch 
the  defendant's  body  and  thus  render  hitn  a 
prisoner,  before  he  can  justify  the  breathing 
and  entering  the  defendant's  house  to  re- 
take him;  otherwise,  he  has  no  such  power, 
but  must  watch  his  opportunity  to  arrest 
him;  for  every  man's  dwelling  house  is 
looked  upon  by  the  law  as  his  castle  of  de- 
fense and  asylum,  wherein  he  should  suffer 
no  violence.  3  Bl.  (3om.  288.  And  in  the 
execution  of  civil  process  against  the  goods 
of  a  defendant,  an  officer  is  equally  power- 
less to  force  an  entrance  into  the  house  of 
the  defendant,  for  the  purpose  of  seizing 
them.  Blackstone  says  a  sheriff  may  not 
break  open  any  outer  doors  to  execute 
either  a  fieri  facias  or  a  capias  ad  satis- 
faciendum; but  he  must  enter  peaceably, 
and  may  then,  after  a  request  and  refusal, 
break  open  any  inner  doors  belonging  to 
the  defendant,  in  order  to  take  the  goods. 
3  Bl.  C^m.  417.  And  what  is  said  of  these 
writs  is  believed  to  be  true  of  all  civil 
process;  and  it  follows  that  the  writ  of 
retorno  habendo  conferred  no  right  on  any 
constable  to  break  an  outer  door  or  a 
window  to  effect  an  entrance  into  appellee's 
house." 

U  See  infra,  this  section. 

U  Barnard  v.  Bartlett  (1852)  10  Cush. 
(Mass.)  501,  57  Am.  Dec.  123;  Swain  v. 
Mizner  (1857)  8  Gray  (Moss.)  182,  6U  Am. 
Dec.  244;  Gordon  v.  Clifford  (1854)  28 
N.  H.  402;  Williams  v.  Spencer  (1810)  5 
Johns.  (N.  Y.)  362;  State  v.  Allison  (1855) 
47  V.  C.  (2  Jones,  L.)  339;  De  Graffenreid 
V.  Mitchell  (1826)  3  M-Cord,  L.  (S.  C.) 
506,  15  Am.  Dec.  648;  Hooker  v.  Smith 
(1847)  19  Vt.  161,  47  Am.  Dec.  679;  State 
v.  Hooker  (1846)  17  Vt.  668;  Cook's  Case 
(1639)  Cro.  Car.  (Eng.)  537;  Kerbey  v. 
Denby  (1836)  2  Gale  (Eng.)  31,  5  L.  J. 
Exch.  N.  S.  162,  1  Meea.  &  W.  336,  1  Tyrw. 
&  G.  688;  Aga  Kurboolie  Mahomed  v.  Reg. 
(1843)  4  Moore,  P.  C.  C.  (Eng.)  239.  And 
see  Snydacker  v.  Brosse  (IlL)   supra. 

All  who  act  with  the  sheriff  in  the  break- 
ing must  share  with  him  the  consequences 
of  the  illegal  act.  Hooker  v.  Smith  (1847) 
19  Vt.  161,  47  Am.  Dec.  679.  And  an  in- 
dictment does  not  lie  against  the  debtor  for 
assaulting  the  officer  who  has  broken  the 
door.  State  v.  Hooker  (1845)  17  Vt  658. 
But  as  this  note  is  not  concerned  particu- 
larly with  the  question  of  assault  in  re- 
sisting the  oflicer  who  has  broken  the  outer 
door,  see  note  to  State  v.  Selengiit,  L.K.A. 
1016B,  957,  as  to  assault  in  resisting  seizure 
of  property  under  process,  where  cases  of 
this  character  are  considered. 

But  where  a  bailiff  was  shot  and  killed 
by  the  defendant  while  seeking  to  break 
the  latter's  house  to  arrest  him  on  a  capias 
ad  satisfaciendum,  the  offense  of  the  de- 
fendant was  manslaughter,  and  not  murder. 
Cook's  Case  (163!))   Cro.  Car.   (Eng.)  537. 

In  Hawkins  v.  Com.  (18.54)  14  B.  Mon. 
(Ky.)  395,  81  Am.  Dec.  147,  the  court  said: 
"It    is    true    that    with    civil,    instead    of 
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for  the  sale  of  specific  personal  prop- 
erty." 

In  an  early  EngUsh  leading  ease"  it 
was  resolved  that  when  any  house  is 
recovered  by  any  real  action,  or  by  eject 
firmae,  the  sheriff  may  break  the  house, 
and  deliver  seisin  or  possession  to  the 
demandant  or  plaintiff,  for  the  words  of 
the  writ  are  habere  facias  seisinam  or 
possessionem,  etc.,  and  after  judgment  it 


is  not  the  house,  in  right  and  judgment 
of  law,  of  the  tenant  or  defendant. 

Some  courts,  however,  have  confused 
cases  of  this  kind  with  those  in  which  the 
writ  is  directed  against  specific  personal 
propierty,  which,  in  the  judgment  of  the 
law,  is  not  that  of  the  defendant.  Thus, 
in  a  Kentucky  case  "  it  was  decided  that 
under  a  statute  authorizing  an  execution 
for  the  specific  thing  recovered  in  deti- 


crimmal,  process  in  bis  hands,  whether  the 
atate  or  a  private  person  be  the  plaintiff 
.  in  the  writ,  and  though  it  authorize  the  ar- 
rest of  the  defendant,  the  sheriff  cannot 
break  open  the  outer  door  of  his  dwelling 
without  first  having  requested  the  door  to 
be  opened,  and  at  the  same  time  disclosing 
the  purpose  of  his  request."  This,  how- 
ever, is  mere  dictum  for  which  no  authority 
is  cited. 

In  Phillips  V.  Ronald  (1867)  3  Bush. 
(Ky.)  244,  96  Am.  Dec.  216,  it  is  declared 
that  whatever  may  have  been  the  com- 
mon law  as  to  the  breaking  into  dwelling 
houses  in  the  nighttime  to  execute  process, 
§  746,  Civ.  Code,  gives  full  authority  to 
the  officer  having  a  writ  of  arrest,  for  the 
purpose  of  executing  it  at  any  time,  wheth- 
er night  or  day,  to  break  into  any  house 
or  inclosure,  first  having  given  the  proper 
notice  of  the  writ  and  his  purpose  to  exe- 
cute it. 

u  State  V.  Coxe  (1815)  2  Harr.  (DeL) 
495,  note;  Jewell  v.  Hills  (1867)  3  Bush 
(Ky.)  62;  Cate  v.  Schaum  (1878)  51  Md. 
299;  Murray  v.  Vaughn  tl895)  16  Pa.  Co. 
Ct.  667;  Ewald  v.  Fidelity  Title  &  T.  Co. 
(1910)  43  Pa.  Super.  Ct.  593;  Mayfield  v. 
White  (1811)  1  Browne  (Pa.)  241;  Jones  v. 
Parker  (1907)  81  S.  C.  214,  62  S.  K  261; 
Long  V.  Clarke  (1804}  1  Q.  B.  (Eng.)  119, 
63  L.  J.  Q.  B.  N.  S.  108,  9  Reports,  60,  68 
L.  T.  N.  S.  654,  42  Week.  Rep.  130,  58  J.  P. 
150;  Nash  V.  Lucas  (1867)  Ia  R.  2  Q.  B. 
(Eng.)  590,  8  Best  &  S.  531;  Attack  v. 
Bramwell  (1863)  3  Best  &,  S.  (Eng.)  520, 
32  L.  J.  Q.  B.  N.  S.  146,  8  Jur.  N.  S.  802,  7 
L.  T.  N.  S.  740,  11  Week.  Rep.  309;  An- 
onymous (1686)  Comb.  (Eng.)  17;  Reg.  v, 
Sullivan  (1841)  Car.  cSi.  M.  (Eng.)  209. 

UHillman  v.  Edwards  (1902)  28  Tex.  Civ. 
App.  308,  66  S.  W.  788,  later  appeal  in 
(1903)  74  S.  W.  787. 

"Semayne's  Case  (1604)  5  Co\a>  (Eng.) 
91,  1  Smith,  Lead.  Cas.  238. 

U  Keith  V.  Johnson  (1833)  1  Dana  (Ky.) 
604,  26  Am.  Dec.  167,  where,  in  holding 
that  under  the  statute  of  1828  (Sess.  Acts, 
p.  169),  authorizing  an  execution  for  the 
specific  slave  or  thing  recovered,  a  sheriff, 
if  necessary  to  seize  such  property,  is  justi- 
fied in  entering  into  the  defendant's  dwell- 
ing house  with  force,  if  he  find  it  closed 
and  has  reason  to  believe  that  the  property 
sought  is  concealed  therein,  the  court  said: 
"The  common  law,  jealous  of  intrusion  up- 
on domestic  peace  and  security,  did  not 
permit  an  oflScer  to  break  open  an  outer 
door  of  the  defendant's  dwelling  house  for 
the  purpose  of  executing  a  ca.  sa.  upon 
L.R.A.1916D. 


the  person,  or  of  levying  a  fi.  fa.  on  the 
goods  of  the  defendant,  unless  the  King 
was  plaintiff.  Every  man's  house  was 
deemed  his  castle,  and  an  ordinary  judicial 
writ  did  not  authorize  the  opening  of  the 
outer  door,  lest  the  King's  enemies  might 
enter;  but  the  o£Scer,  once  legally  in  the 
house,  had  a  right  to  open  an  inner  door. 
3  Co.  Inst.  162;  Dalton,  Sheriffs,  350.  But 
executions  in  civil  cases  for  specific  prop- 
erty might  have  authorized  the  breaking 
of  the  house,  if  the  officer  could  not  other- 
wise execute  the  command  of  the  writ. 
Executions  for  the  specific  thing  which 
had  been  adjudged  to  be  the  property  of 
the  plaintiff  were  of  that  character;  such, 
for  example,  as  a  writ  of  seisin,  or  an 
habere  facias  possessionem;  because,  1,  if 
resisted,  the  officer  could  not  execute  the 
writ,  unless  lie  employed  force  to  overcome 
the  resistance;  2,  the  thing  had  been  ju- 
dicially ascertained  to  be  the  property  of 
the  plaintiff,  and  not  of  the  defendant; -3, 
the  defendant  would  be  guilty  of  a  con- 
tempt of  the  court,  and  a  prostitution  of 
his  sanctuary,  by  concealing  within  his 
closed  walls  that  which  he  knew  not  to  be 
his,  and  which  the  law  had  commanded 
him  to  surrender  to  the  true  owner. 
Ifenoe,  when  a  writ  of  seisin  was  resisted, 
the  officer  had  a  right  to  employ  whatever 
force  the  exigency  made  necessary  to  en- 
able him  to  enter  the  house,  and  to  turn 
the  defendant  out  and  put  the  plaintiff  in. 
Semayne's  Case  (Eng.)  supra.  Hence,  too, 
on  a  process  of  utlagatum,  as  the  defend- 
ant had  been  guilty  of  a  persevering  con- 
tempt of  the  law,  the  officer  had  a  right  to 
break  into  the  house  to  execute  the  writ, 
either  on  his  person  or  his  goods;  and 
hence,  also,  when  a  distrainer  refused  to 
surrender  goods  which  had  been  replevied, 
and  attempted  to  secure  them  in  his  house, 
the  officer  had  right  to  employ  all  the 
force  that  was  necessary  to  enable  him  to 
enter  the  house,  and  restore  the  goods. 
Dalton  Sheriffs,  373;  Semayne's  Case  (1604) 
5  Coke  (Eng.)  93,  1  Smith,  l«ad.  Cas.  228. 
And  it  is  well  settled  that  a  sheriff  had 
authority,  at  common  law,  to  enter  the 
house  of  A  by  force,  to  levy  a  fieri  facias 
on  the  goods  of  B,  the  defendant  in  the 
execution,  if  B's  goods  were  in  A's  house. 
Semayne's  Case  (Eng.)  supra;  I'enton  v. 
Brown  (1664)  1  Sid.  (Eng.)  186.  An  exe- 
cution on  a  judgment  in  detinue  did  not, 
according  to  the  common  law,  authorize 
the  officer  to  enter  the  house  of  the  defend- 
ant by  force,  because  the  process  was  in  the 
alternative,  and  the  defendant  might  have 
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nue,  the  outer  door  of  the  dwelling  may 
be  broken  and  entered,  if  necessary,  in 
order  to  make  a  seizure.  Obviously  in 
the  first  case  the  judgment  of  the  law 
that  the  house  is  not  that  of  the  defend- , 
ant  must  necessarily  deprive  him  of  the  ■ 
protection  of  its  outer  door  under  the 
rule  already  considered.  But  in  the  lat- 
ter case,  it  will  be  observed,  the  judg- 
ment of  the  law  is  that  the  specific  per- 
sonalty in  question  is  not  that  of  the 
defendant,  and  how  this  can,  in  any  man- 
ner, affect  his  right  to  his  dwelling  and 
the  complete  protection  of  its  outer  door 
is  indeed  difficult  to  see. 
'  It  has  been  stated,  as  a  general  rule, 
that  the  officer  to  whom  a  writ  or  order 
of  replevin  is  directed  may  use  what- 


ever force  is  reasonably  necessary  to 
enable  him  to  enforce  it."  The  authori- 
ties, however,  as  is  shown  by  the  opinion 
in  the  annotated  case,  are  not  of  one 
accord  as  to  the  right  of  the  oflScer  to 
break  and  enter  a  dwelling  house  in  the 
execution  of  this  writ. 

A  few  cases  sustain  the  view  that  the 
writ  of  replevin  is  an  exception  to  the 
law  generally  applicable  to  the  execu- 
tion of  civil  process,  and  that  the  dwel- 
ling house  of  the  defendant  may  be 
broken  and  entered,  particularly  after 
admittance  has  been  demanded  and  re- 
fused.** This  is  upon  the  theory  that 
the  writ  is  for  a  specific  chattel.  These 
cases,  however,  have  apparently  con- 
fused writs  for  the  seizure  of  a  specific 


diBcharged  the  judgment  by  tendering  the 
alternate  value;  and  because,  also,  the 
plaintiff  might  have  distrained  the  goods 
of  the  defendant,  to  coerce  a  surrender  of 
the  specific  thing  which  had  been  adjudged 
to  him,  the  plaintiff.  But  now,  since  a 
plaintiff  may  have  a  peremptory  execution 
for  the  thing  alone,  reason  and  analogy 
seem  to  authorize  a  forcible  entry  into  the 
house  of  the  defendant  to  take  the  specific 
property.  Some  of  the  reasons  that  au- 
thorized such  an  entry  in  virtue  of  a  writ 
of  seisin,  a  process  of  utlagatnm,  or  to  ob- 
tain restitution  of  goods  that  had  been  dis- 
trained and  replevied,  apply  with  full  force 
to  such  a  process  as  may  now  be  issued  in 
detinue.  And,  if  the  house  of  a  stranger 
may  be  forcibly  entered  to  levy  a  fieri 
facias  on  the  goods  of  another  person  who 
is  defendant  in  the  execution,  why  may 
not  the  defendant's  house  be  entered  in  the 
same  way,  in  order  to  levy  an  execution  on 
property  which  has  been  ascertained  by  a 
jiid<;nipnt  against  him  to  be,  not  his,  but 
the  plaintiff's?  When  a  slave  has  been 
adjudged  to  be  the  property  of  the  plain- 
tiff, and  when  he  elects  to  have  a  process 
to  obtain  the  specific  thing  without  evasion 
or  alternative,  why  should  not  the  officer 
have  as  much  power  under  such  a  process 
as  he  would  have  under  a  writ  of  seisin 
commanding  him  to  deliver  possession  of 
real  estate  to  the  plaintiff,  or  as  he  would 
have  on  the  replevin  of  a  distress  to  take 
and  restore  the  identical  goods  which  had 
been  distrained;  or  as  he  would  have  under 
a  fieri  facias  against  B,  to  enter  the  house 
of  A,  and  take  the  goods  of  B?  The  com- 
mon law  protects  a  man's  house  whilst  it 
has  his  own  goods  in  it;  but  it  does  not 
allow  it  to  be  closed  upon  a  process  against 
the  goods  of  any  other  person;  nor  does  it 
protect  it  when  the  process  is  issued  against 
a  specific  thing  which  has  been  adjudged  to 
the  plaintiff,  in  a  suit  between  him  and 
the  defendant,  who  has  it  in  possession, 
and  when  it  is  either  in  his  house,  or  the 
officer  has  good  reason  for  suspecting  that 
it  is,  and  on  proper  demand  is  refused  ad- 
mittance." 

The  fact  that  the  writ  prescribed  by  this 
L.R.A  iOlOD. 


statute  commands  the  sheriff  to  take  the 
posse  commitatus,  if  necessary,  is  addition- 
al proof,  the  court  declared,  that  an  ef- 
fectual remedy  which  could  not  be  eluded 
was  intended  by  the  legislature.  Keith  v. 
Johnson  (Ky.)  supra. 

"34  Cyc.  1456. 

•OHowe  V.  Oyer  (1889)  60  Hun,  550,  3 
N.  Y.  Supp.  726;  Keith  v.  Johnson  (Ky.) 
supra;  Jones  v.  Herron  (1891)  12  Pa.  Co. 
Ct.  183.  In  none  of  the  cases,  however,  does 
this  question  appear  to  be  necessary  to  the 
decision  of  the  particular  case.  'See,  in 
this  connection,  the  quotation  from  the 
Keith  Case  (Ky.)  supra,  note  18. 

In  the  Howe  Case,  there  was  a  statutory 
provision  (N.  Y.  Code  Civ.  Proc.  §§  1701, 
2922)  requiring  that,  if  a  chattel  which  an 
officer  has  process  to  seize  is  secured  or 
concealed  in  a  building  or  inclosure,  he 
must  publicly  demand  its  delivery  before 
breaking  open  such  building  or  inclosure. 
The  question  really  decided  was  that  a  con- 
stable, after  knocking  at  the  door  of  a. 
dwelling  house  in  which  such  property  was, 
announcing  his  presence,  calling  out  the 
name  of  the  occupant,  and  learning  that  no 
one  was  within,  did  not  have  to  make  a 
formal  public  demand  by  reading  aloud  the 
list  of  articles  which  he  was  seeking  to 
replevy,  but  could  lawfully  break  and  en- 
ter the  house  and  take  the  property.  Howe 
V.  Oyer  (N.  Y.)  supra.  The  court  said, 
however:  "The  right  of  the  officer  to  for- 
cibly enter  the  building  to  replevy  the 
property  is  not  derived  from  the  statute. 
By  the  common  law  an  officer,  in  the  exe- 
cution of  process  directing  him  to  take 
specific  property,  might  forcibly  enter  any 
building  containing  it  after  having  de- 
manded and  been  refused  admission  for  the 
purpose  of  the  execution  of  such  process." 

In  Jones  v.  Herron  (Pa.)  supra,  the  house 
of  a  stranger  to  the  writ  was  broken  to 
replevy  goods  of  one  occupying  the  sec- 
ond floor.  The  court  said:  "The  rule  un- 
doubtedly is  that  in  executing  civil  process 
generally  he  [the  sheriff]  cannot  break- 
open  doors  or  enter  by  force;  but  there  are 
exceptions  to  it,  of  which  replevin  is  one 
of  the  most  important.     The  reason  is  that 
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cbattel  with  writs  of  seisin  and  habere 
facias  possessionem  for  the  recovery  of 
specific  real  property,  which,  as  has  al- 
ready been  pointed  out,  have  entirely 
different  effects  upon  the  rights  of  the 
householder;  and  for  this  reason  they 
are  not  believed  to  be  well  considered. 
What,  on  the  other  hand,  are  regarded 
as  the  better  considered  cases,  in  strict 
aecord  with  the  law  applicable  generally 
to  the  execution  of  civil  process,  sustain 


the  view  that  the  defendant's  dwelling 
house  may  not  be  broken  or  forcibly  en- 
tered to  serve  a  writ  of  replevin  although 
admittance  is  first  demanded  and  re- 
fused. According  to  these  authorities 
the  writ  is  but  a  civil  process,  and  while 
the  officer  may  enter  peaceably  to  exe- 
cute it  when  he  finds  the  house  open, 
yet  if  he  enters  with  force  and  violence, 
against  the  wishes  of  the  householder, 
he  is  a  trespasser.** 


a  man's  house  is  his  castle  for  the  protec- 
tion of  himself  and  his  property  against 
<*ivil  process,  as  a  writ  of  fieri  facias  to  tal<e 
his  gtxxls  in  execution,  or  a  capias  in  a  civil 
suit  by  a  private  person.  For  the  com- 
DutDcl  of  the  writ  being  to  take  bis  goods 
to  sell  them  under  a  fi.  fa.,  he  is  entitled 
to  the  protection  his  castle  affords  him; 
but  in  a  writ  of  replevin  the  command  is 
to  take  the  goods  of  a  plaintiff  who  has 
entered  security  for  their  return  if  he  fails 
to  prove  his  title  to  the  property,  and 
ander  the  common  law  and  statute,  the 
■(heriff  may  break  outer  doors  or  enter  by 
unusual  ways  for  the  purpose  of  executing 
the  writ.  Semavne's  Case  (1604)  6  Coke 
(£ng.)  gi,  1  Smith,  Lead.  Cas.  228  is  the 
kading  case  on  the  subject.  It  shows  the 
instances  in  which  the  sheriff  may  break 
outer  doors.  Replevin  is  one  of  them,  and 
this,  it  is  said,  is  by  statute  Westm.  1, 
chap.  17.  And  although  this  statute  is  not 
unong  those  reported  to  be  in  force  in  this 
state,  yet  it  is  said  that  the  act  is  but  an 
affirmance  of  the  common  law.  Morris, 
Replevin,  113,  114;  Semayne's  Case.  The 
sheriff  may  break  open  or  beat  down 
a  castle,  fort,  or  house,  to  make  re- 
plevy and  deliverance  of  cattle  there 
imprisoned  and  withholden;  but  he  may 
not  break  a  close  to  make  a  replevin, 
where  there  is  a  gate,  except  that  it  be 
locked  up.  Dalton,  Sheriffs,  353.  Under 
the  common  law  a  man's  house  is  his  castle, 
and  an  officer  cannot  legally  break  in  to 
execute  a  ca.  «a.  or  fl.  fa.  upon  the  tenant 
or  his  goods,  but  he  may  do  so  where  the 
process  requires  him  to  take  possession  of 
any  particular  thing,  as  to  execute  a  writ 
of  seisin,  habere  facias,  replevin,  or  capias 
utlagatum.  Keith  v.  .Tohnson  (1833)  1 
Dana  (Ky.)  604,  2a  Am.  Dec.  167.  By  the 
rommon  law  an  officer,  in  the  execution  of 
process  directing  him  to  take  specific  prop- 
erty, might  forcibly  enter  any  building  con- 
taining it  after  having  demanded  and  been 
rrfused  admission  for  the  purpose  of  the 
execution  of  such  process.  Howe  v.  Oyer 
(H.  Y.)  supra.  Text  writers  have  written 
the  same  way.  See  Freeman,  Executions, 
i  468;  Cobbey,  Replevin,  §  647;  Murfree, 
Sheriffs,  §  156.  The  foregoing  applies  to 
fases  in  which  the  owner  of  the  house  is 
the  defendant  in  the  suit  in  replevin.  But 
where  a  third  person  is  the  defendant  in 
«noh  a  Kuit,  then  the  asylum  which  a  castle 
affords  is  no  asylum  for  him.  In  Se- 
mayne's Case,  the  5th  resolution  was,  'That 
the  house  of  any  one  is  not  a  castle  or  priv- 
ilfgf  but  for  himself,  and  shall  not  extend 
LR.A.1016D. 


to  protect  any  person  who  flies  to  his 
house  or  the  goods  of  any  other,  which 
are  brought  and  conveyed  into  his  house 
to  prevent  a  lawful  execution  and  escape 
the  ordinary  process  of  the  law;  for  the 
privilege  of  his  house  extends  only  to  him 
and  his  family,  and  to  his  own  proper 
goods,  or  to  those  which  are  lawfully  and 
without  fraud  and  covin,  there;  and  there- 
fore in  such  cases,  after  denial  or  request 
made,  the  sheriff  may  break  the  house.' 
It  is  but  polite,  and  therefore  usual,  to 
make  demand  first  before  breaking  the 
doors,  but  the  omission  of  this  ceremony 
will  not  make,  the  sheriff  a  trespasser.  He 
acts,  however,  at  his  peril,  for  if  he  does 
not  find  the  goods,  he  is  a  trespasser.  But 
he  is  not  an  outlaw,  and  it  is  not  lawful 
to  beat  him,  for,  if  he  gains  admission  by 
fraud,  an  assault  on  him  is  not  justifiable.  ' 
Rex  V.  Backhouse  (1772)  Lofft  (Eng.)   62." 

SlKelley  v.  Schuyler  (1898)  20  R.  I. 
432,  44  L.R.A.  435,  78  Am.  St.  Rep.  887. 
39  Atl.  803;  State  ex  rel.  McPherson  v. 
Beckner  (1892)  132  Ind.  371,  32  Am.  St. 
Rep.  257,  31  N.  E.  950;  Bailey  v.  Wright 
(1878)  30  Mich.  96;  Palmer  v.  King,  ante, 
278,  and  see  Hillman  v.  Edwards  (1002)  28 
Tex.  Civ.  App.  308,  66  S.  W.  788,  holding 
that  an  order  for  the  sale  of  specific  per- 
sonal property,  issued  in  an  action  to  fore- 
close a  lien  thereon,  has  no  greater  force 
than  a  writ  of  replevin,  and  does  not  au- 
thorize the  officer  intrusted  with  its  exe- 
cution to  break  or  forcibly  enter  the  dwell- 
ing of  the  debtor  for  the  purpose  of  seizing 
the  property. 

In  State  ex  rel.  McPherson  v.  Beckner 
(1802)  132  Ind.  371,  32  Am.  St.  Rep.  257, 
31  N.  E.  950,  the  court  said:  "A  distinc- 
tion has  been  made  in  some  cases  between 
the  right  of  an  officer  to  break  the  outer 
door  of  a  dwelling  house  in  the  service  of 
an  ordinary  execution,  and  of  a  writ  which 
requires  him  to  take  possession  of  a  par- 
ticular thing,  such  as  a  writ  of  replevui, 
holding  that  in  the  latter  case  he  may, 
after  first  demanding  admittance,  break 
down  the  outer  door.  Keith  v.  Johnson 
(Ky.)  and  Howe  v.  Oyer  (N.  Y.)  supra.  In 
the  latter  case  the  officer  was  proceeding 
under  a  statute  giving  him  extraordinary 
powers  where  the  property  had  been  con- 
cealed, somewhat  similar  to  that  given  a 
sheriff  by  our  Code  (§  1271),  and  is  there- 
fore not  in  point  here.  The  writ  of  replev- 
in mentioned  in  Keith  v.  Johnson  (Ky.) 
supra,  was  such  as  issues  after  the  final 
ownership  of  the  property  had  been  de- 
termined by  the  judgment  of  a  court,  aud 
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///.  What  constltutea  outer  door. 

The  determination  of  what  is  the  outer 
door  of  one's  dwelling  house  within  the 
rule  above  stated  is  not  always  an  easy 
matter.  Of  course,  the  ordinary  case  of 
a  single  tenement,  occupied  by  a  single 
family,  is  comparatively  simple.  And 
an  entry  through  a  hole  in  an  outer  wall 
into  a  small  room,  thence  through  a 
staircase  window  by  tearing  away  the 
boards  covering  it,  is  unlawful  if  the 
hole  is  not  intended  to  have  a  door  or 
window  hung  in  it,  for  then  the  stair- 
case window  is  the  outer  protection  of 
the  house.  But  if  the  hole  is  intended  to 
have  a  door  or  window  put  into  it,  it 
constitutes  the  outer  door,  and  the  re- 


moval of  the  boards  from  the  staircase 
window  is  justifiable.** 

Frequently,  however,  especially  in  con- 
gested city  districts  where  space  is  an 
item  of  considerable  importance,  the 
same  building  may  be  used  as  the  resi- 
dence of  a  number  of  families,  or  as  the 
residence  and  place  of  business  of  one 
or  more  families,  and  here  is  presented 
the  difficulty.  It  has  been  decided 
that  if  distinct  portions  of  a  building  are 
occupied  by  one  as  a  dwelling  and  a 
store,  the  door  of  an  entry  common  to 
both  portions  is  not  the  outer  door  of 
the  dwelling,  and  may  be  broken  open 
to  levy  upon  goods  in  the  store.**  But 
the  door  of  a  single  room,  used  both  as 


the  owner  of  the  dwelling  been  commanded 
to  surrender  the  game  to  the  true  owner. 
The  case  is  not  an  authority  under  a  pro- 
cedure such  as  is  provided  by  our  Code." 

The  question  of  the  ri$!ht  to  break  the 
outer  door  of  the  defendant's  house  to  serve 
a  writ  of  replevin  was  not  decided  in 
Kneas  v.  Fitter  (1816)  2  Serg.  &  R.  (Pa.) 
263.  It  did  not  appear  in  that  case  how 
the  officers  got  into  the  house,  and  the 
court  said  that  it  could  not  be  presumed 
that  they  broke  the  outer  door. 

In  Indiana,  a  sheriff  in  actions  of  re- 
plevin may,  under  statute,  §  1271,  Rev. 
Stat.  1881,  in  some  cases  cause  a  building 
or  inclosure  to  be  broken  open,  but  no 
similar  statute  give  such  a  right  to  a  con- 
stabte,  and  except  as  modified  by  statute, 
the  common-law  principle  that  every  man's 
house  is  to  be  treated  as  his  castle  and 
kept  sacred  from  forcible  intrusion  prevails 
in  that  state.  State  ex  rel.  McPherson  v. 
Beckner   (Ind.)    supra. 

In  RentBchler  v.  Fox  (1902)  130  Mich. 
498,  90  N.  W.  275,  it  was  held  that  under 
a  statute  (3  Comp.  Laws,  §  10,655)  author- 
izing the  officer  with  a  writ  of  replevin  to 
"break  open  any  house,  stable,  outhouse,  or 
other  building  in  which  such  property  may 
be  concealed,  having  first  demanded  the  de- 
liverance thereof  at  the  building  or  place 
where  the  same  is  concealed,"  a  constable 
is  not  liable  for  unlocking  the  door  of  the 
defendant's  dwelling  to  execute  a  writ  upon 
the  furniture  therein  after  having  first  de- 
manded admittance. 

To  replevy  goods,  the  outer  door  of  an 
untenanted  dwelling  may  be  broken,  it 
seems.  Stitt  v.  Wilson  (1833)  Wright 
(Ohio)  505. 

aiWhalley  v.  Williamson  (1836)  7  Car. 
4,  P.  (Eng.)  294. 

SS  Steams  v.  Vincent  (1883)  50  Mich. 
209,  46  Am.  Rep.  37,  15  N.  W.  86.  The 
court  said:  "The  protection  of  the  dwelling 
against  entry  for  the  service  of  process  is 
in  the  outer  door  only,  and  it  is  optional 
with  the  owner  to  take  it  by  closing  the 
door  against  the  oflicer,  or  to  waive  it  by 
allowing  him  to  enter.  If  the  officer  once 
gains  entrance  through  the  outer  door  with- 
out force  or  fraud,  the  privilege  is  gone. 
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and  he  may  force  open  any  other  door  if 
necessary  to  make  complete  service  of  his 
process.  If,  therefore,  the  door  which  wsis 
forced  by  this  officer  was  the  outer  door 
of  the  plaintiff's  dwelling,  the  officer,  if  he 
had  succeeded  in  entering  the  store  while 
the  door  stood  open,  might  lawfully  have 
forced  the  door  to  what  constituted  the 
dwelling  in  fact.  But  nothing  seems  plain- 
er than  that  any  such  application  of  the 
principle  deprives  that  which  constitutes 
the  dwelling  in  fact,  namely,  all  that  part 
of  the  building  which  is  occupied  by  the 
family  for  domestic  purposes,  of  any  privi- 
lege at  all.  If  the  outer  door  of  the  store 
is  to  be  deemed  in  law  the  outer  door  of 
the  dwelling,  then  when  that  door  is  passed, 
the  officer,  for  the  service  of  his  process, 
may  lawfully  force  his  way  through  any 
inner  door;  and  through  the  door  which 
constitutes  the  entrance  to  the  second 
story  as  much  as  any  other.  Williams  v. 
Spencer  (1810)  5  Johns.  (N.  Y.)  352;  Hub- 
bard V.  Mace  (1819)  17  Johns.  (N.  Y.)  127. 
But  as  the  very  nature  of  the  business  to 
which  the  lower  story  was  devoted  requires 
it  to  be  kept  open  for  general  access  of  the 
public,  and  a  general  license  is  given  to 
everybody  to  enter  for  business  purposes, 
it  is  obvious  that  to  treat  the  outer  door 
of  the  store  as  the  outer  door  of  the  dwell- 
ing for  the  purpose  of  domestic  protection, 
would  be  to  sacrifice  the  business  to  the 
privilege  or  to  surrender  the  privilege  al- 
together. If  this  were  a  necessity  of  the 
situation,  it  must  be  submitted  to;  but  all 
the  necessity  there  is  in  the  case  arises 
from  giving  to.  the  dwelling  a  definition 
which  makes  it  embrace  something  which 
in  fact  is  no  part  of  the  dwelling  at  all. 
The  moment  we  limit  the  application  of 
the  term  'dwelling  house'  to  that  which  is 
occupied  by  the  family  for  dwelling  pur- 
poses, and  treat  the  remainder  as  being 
what  it  is  in  fact,  namely,  a  shop  devoted 
exclusively  for  business  purposes,  all  diffi- 
culty disappears,  and  it  becomes  easy  to 
give  the  householder  bis  privilege,  without 
depriving  the  officer  of  any  right  in  respect 
to  the  shop  which  he  would  have  if  what  to 
■  the  business  is  the  unimportant  circum- 
!  stance  that  the  owner  lived  under  the  same 
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a  shop  and  dwelling,  may  not  be  so  en- 
tered while  the  room  is  being  used  in 
the  latter  capacity.** 

If  a  whole  building  is  let  to  lodgers 
or  tenants,  each  of  whom  occupies  a 
distinct  portion  thereof,  over  which  he 
exercises  complete  control,  but  uses  an 


entry  in  common  with  all  the  other  ten- 
ants, the  door  of  his  apartments  or  tene- 
ment, whether  it  leads  into  the  air  or  in- 
to a  covered  way,  and  not  the  street  door 
to  the  entry,  is  the  outer  door  of  his 
dwelling."  And  the  fact  that  there  are 
several   doors  to   the   apartments   of   a 


roof  instead  of  elsewhere  did  not  exist. 
The  ofHcer,  by  following  a  customer  into 
the  store,  would  not  then  acquire  the  right 
to  force  his  way  into  the  dwelling,  and 
the  householder,  by  taking  up  his  residence 
over  the  store,  would  not  acquire  the  r^ht 
to  close  his  place  of  business  against  legal 
process, — a  right  which  others  do  not  have 
and  which  no  principle  of  the  common  law 
was  intended  to  confer.  The  privilege  is 
thus  preserved  and  absurd  consequences 
avoided.  The  opposite  conclusion  would 
sacrifice  both  the  privilege  and  the  princi- 
ple to  a  mere  definition.  In  Swain  v.  Hiz- 
ner  (1857)  8  Gray  (Mass.)  182,  69  Am.  Dec. 
244,  it  was  decided  that  when  a  building  is 
leased  in  distinct  portions  to  several  ten- 
ants, the  door  to  the  occupation  of  each 
tenant  is  to  be  deemed  the  outer  door  of 
his  dwelling  house,  and  that'  an  officer, 
though  he  may  be  lawfully  within  the  build- 
ing, &as  DO  right  to  force  such  door  for 
the  service  of  process.  The  principle  is  ap- 
plicable here.  The  outer  door  of  the  plain- 
tiff's dwelling  was  the  door  into  the  i>art 
of  the  building  occupied  for  domestic  pur- 
poses, and  it  was  behind  that  she  must 
claim  her  protection,  and  not  behind  the 
door  of  the  store." 

24  Welsh  V.  Wilson  (1885)  34  Minn.  92, 
24  N.  W.  327. 

MLee  T.  Gansel  (1774)  Cowp.  pt.  1 
(Eng.)  p.  1,  Lofft,  374;  Williams  v.  Spenc6r 
(N.  Y.)  and  Swain  v.  Mizner  (Mass.)  su- 
pra, where  the  court  said:  "We  think  that 
the  portion  of  the  building  occupied  by  the 
plaintiff,  distinct  from  the  hall,  entry,  and 
stairway  leading  to  it,  did  constitute  what 
must  be  considered  in  law  his  dwelling 
house.  The  whole  structure  appears  never 
to  have  been  designed  as  a  tenement  for 
a  single  family,  but  was  so  constructed 
as  to  afford  separate  and  distinct  habita- 
tions for  several  persons.  Thus  the  plain- 
tiff occupied  all  the  rooms  on  one  floor  of 
the  building,  and  the  hall  or  entry  through 
which  he  passed  to  reach  either  of  the  doors 
opening  into  any  of  the  apartments  occu- 
pied by  him  was  used  as  a  common  passage 
way  for  all  the  tenants  of  the  several  por- 
tions of  it.  It  would  seem  to  make  no 
difference  whatever  may  be  the  character 
or  peculiarity  of  the  common  passage  by 
which  access  to  a  dwelling  house  is  at- 
tained; whether  it  is  a  public  or  a  private 
way;  or  whether  it  leads  from  one  street 
to  another,  or  only  into  a  place  or  court 
to  which  there  is  but  a  single  entrance;  or 
whether  it  is  an  ofen  street,  or  a  way  in- 
closed by  buildings  and  covered  with  a  roof. 
In  the  present  instance,  the  hall,  entry, 
and  stairway  served  as  a  common  and 
public  passage  way  for  many  occupants 
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of  entirely  distinct  habitations.  All  the 
right  to  which  the  plaintiff  or  any 
other  of  the  tenants  of  the  differ- 
ent parts  of  the  building  in  this  common 
passage  way  was  entitled  was  the  right  of 
using  it  for  that  purpose  in  the  enjoyment 
of  the  tenements  which  they  severally  pos- 
sessed. The  apartments  occupied  by  the 
plaintiff  constituted,  in  and  of  themselves, 
a  complete  habitation  for  himself  and  his 
family.  He  had  the  sole  and  exclusive  use 
and  possession  of  them,  as  completely  as 
if  they  stood  separate  and  apart  from 
everything  else,  and  were  in  any  other  dis- 
tinct structure.  The  privilege  which  the 
law  allows  to  a  man's  habitation  clearly 
ought  to  attach  to  apartments  so  situated. 
It  arises  from  the  great  regard  -  which  the 
law  has  for  every  man's  safety  and  quiet; 
and  therefore  it  protects  him  from  those 
inconveniences  which  must  necessarily  at- 
tend an  unlimited  power  in  the  sheriff  and 
his  officers  in  this  respect.  Bacon  Abr. 
Sheriff  (N)  3.  And  this  reason  shows  that 
the  principle  of  law  which  gives  protection 
to  dwelling  houses  has  no  reference  what-, 
ever  to  their  quality,  construction,  or  mag- 
nitude, but  is  solely  for  the  purpose  of  in- 
suring the  quiet  convenience  and  security  of 
those  who  inhabit  and  dwell  in  them.  Do- 
mestic security  and  peace  would  be  equally 
disturbed  by  violence  in  breaking  the  doors 
and  forcing  an  entrance  into  a  dwelling 
bouse,  whether  it  should  consist  of  the 
entire  portions  of  a  building,  or  of  separate 
and  distinct  apartments  within." 

It  was  contended  in  this  case  that  the 
door  constructed  and  used  for  closing  the 
entrance  from  the  street  or  public  highway 
into  the  common  hall  or  entry  of  the  build- 
ing is  to  be  considered  the  only  outer  door 
of  the  tenant's  dwelling  house;  that  is  to 
say,  that  his  house  consisted  of  the  apart- 
ments occupied  by  him  and  of  the  hall  and 
entry  used  by  him  in  common  with  the 
tenants  of  all  other  parts  of  the  building. 
Answering  this  contention,  and  distinguish- 
ing the  case  of  Lee  v.  Gansel  (Eng.)  supra, 
th«  court  said:  "But  this  latter  fact  is  by 
no  means  shown.  On  the  contrary,  these 
appear  to  have  constituted  no  part  of  his 
tenement.  He  had  an  easement  in  them 
only,  in  common  with  others,  who  all 
equally  enjoyed  the  like  privilege  for  the 
purpose  of  gaining  access  to  their  respective 
tenements.  Reliance  is  placed  with  much 
confidence  by  the  defendant  on  the  case  of 
Lee  V.  Gansel  (Eng.)  above  cited,  as  a  de- 
cisive authority  against  the  position  of  the 
plaintiff,  that  the  apartments  in  the  build- 
ing in  which  the  alleged  trespass  was  com- 
mitted constituted  his  dwelling  house.  But 
the  facts  in  the  two  cases  axe  quite  dis- 
similar, and  therefore  the  same  conclusion 
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tenant  does  not  change  the  rule.**  Bnt 
if  the  landlord  lives  in  the  house  with 
his  tenants,  even  though  he  reserves  to 
himself  but  a  single  room,  he  is  con- 
sidered in  law  the  occupant  of  the  whole, 
and  the  outer  door  of  the  house  is  the 
outer  door  of  each  tenant's  apartment," 
Where  a  dwelling  house  is  so  con- 
structed as  to  be  capable  of  use  as  a 
double  house  or  a  distinct  residence  for 
two  families,  each  family  having  an 
outer  door,  a  door  leading  from  one 
family's  residence  into  that  of  the  other 
may  not  lawfully  be  broken  and  entered 
unless  it  is  of  common  use  and  passage 
for  both  families,  at  the  pleasure  of  both, 
either  to  go  out  of,  or  as  a:  passageway 
to  the  interior  of,  the  house.*' 


JF.  What     conetitutea     hreaMng     and 
entry. 

As  to  just  what  constitutes  a  breaking 
or  forcible  entry  of  the  outer  door  or 
window  of  one's  dwelling  house,  the 
authorities  are  not  wholly  agreed,  al- 
though it  seems  quite  clear  that  it  is  not 
necessary  that  such  door  or  window  or 
the  locks  and  fastenings  of  either  be  ac- 
tually broken  or  destroyed.  What  would 
be  a  breaking  in  burglary,  it  has  been 
decided,  is  equally  a  breaking  by  the 
sheriff ;  and  accordingly  the  right  to  even 
lift  the  latch  of  the  door  is  denied.** 
But  this  is  in  conflict  with  other  de- 
cisions to  the  effect  that  the  door  may  be 
opened  in  the  ordinary  or  usual  man- 
ner, as  by  lifting  the  latch,  turning  the 


is  not  necessarily  to  be  deduced  from  each 
of  them.  From  the  statement  of  facts  in 
the  former  case  it  appears  that  Gen.  Gansel 
was  a  mere  lodger  in  hired  apartments  in 
the  house  of  Mayo,  who  was  at  the  same 
time  dwelling  in  it;  that  the  apartments 
thus  hired  were  in  no  way  connected  to- 
gether, but' were  upon  different  floors;  and 
that  he  had  only  a  right  in  the  kitchen, 
which  clearly  imports  that  he  had  no  ex- 
clusive possession  of  the  premises  of  which, 
to  a  certain  extent,  he  had  the  use  and  en- 
joyment. But  this  plaintiff  was  a  house- 
keeper, and  not  a  lodger  only.  He  was 
tenant  of  the  apartments  which  he  occu- 
pied; they  were  all  on  the  same  floor,  and 
substantially  connected  together  as  a  single 
tenement;  he  had  the  sole  and  exclusive 
possession  of  them;  and  in  conducting  and 
maintaining  his  domestic  establishment  he 
had  no  connection  with  or  dependence  upon 
the  owner  or  the  occupant  of  any  other  part 
of  the  building  in  which  he  resided.  His 
tenancy  resembles  that  of  the  occupants  of 
chambers  in  the  inns  of  court,  and  in  col- 
leges, opening  upon  a  common  staircase, 
which  are  conceded  to  be  the  dwelling 
houses  of  those  who  live  in  them.  But 
further  than  this,  it  is  distinctly  stated  by 
Lord  Mansfleld,  that  if  that  which  was  one 
house  originally  comes  to  be  divided  into 
separate  tenements,  and  there  is  a  distinct 
outer  door  to  each  tenement,  they  will  be 
separate  houses.  But,  without  enlarging 
upon  these  considerations  or  seeking  for 
any  peculiar  principles  upon  which  the 
plaintiff's  action  may  be  maintained,  we 
think  it  is  clear  that  upon  the  precise  facts 
stated  in  the  bill  of  exceptions  the  apart- 
ments in  the  building,  embracing  all  the 
rooms  on  one  of  its  floors,  which  were  hired 
by  the  plaintiff  and  occupied  by  him  with 
lus  family  as  a  separate  and  distinct  tene- 
ment, constituted,  while  he  was  in  such 
posstession  and  use  of  them,  his  dwelling 
house;  and  that  it  was  therefore  entitled 
to  the  privilege  and  protection  which  the 
law  affords  to  the  habitations  of  men." 

.\nd  where'  a  house  stood  over  a  stable, 
and  stairs,  with  a  hatch  gate  at  the  bot- 
tom, led  from  the  'Stable  yard  to  an  open 
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gallery,  from  which  doors  oi)ened'to  differ- 
ent apartments,  a  door  across  that  part  of 
the  gallery  which  led  to  the  chamber  of 
the  party  arrested  was  the  outer  door  of 
his  dwelling.  Hopkins  v.  Nightingale 
(1794)   1  Esp.   (Eng.)   99. 

M  Swain  v.  Mizner  (Mass.)  supra,  where 
the  court  said:  "For  although  it  was  said 
by  Lord  Mansfield  in  Lee  v.  Gansel  (Eng.) 
supra,  that  the  having  of  four  outer  doors 
would  lead  to  the  grossest  absurdity,  since 
the  greatest  house  in  London  has  but  one, 
that  is  not  the  manner  in  Which,  according 
to  our  prevailing  habits  and  modes  of  liv- 
ing, our  dwelling  houses  are  here  construct- 
ed. Many  might  undoubtedly  be  found 
here  having  four,  and  it  would  perhaps  be 
difficult  to  find  a  house  of  any  moderate 
degree  of  pretension  which  has  less  than 
two  outer  doors.  While  all  the  doors  open- 
ing into  any  of  the  apartments  occupied 
by  the  plaintiff  are  closed,  each  of  them 
may  be  considered,  and  must  be  treated,  as 
an  outer  door.  They  are  all  necessary  to 
protect  the  habitation  from  the  intrusion 
of  those  who  have  no  license  to  enter  it. 
Whether  an  oflicor  who  had  lawfully  passed 
through  one  of  them  might  afterwards,  for 
the  purpose  of  completing  the  service  of 
his  process,  treat  the  others  as  inner  doors, 
need  not  now  be  considered,  because  no 
such  question  arises  upon  the  facts  report- 
ed. The  complaint  against  the  defendant 
is  confined  to  the  breaking  open  of  one  of 
the  doors,  before  he  had  obtained  an  en- 
trance into  any  part  of  that  portion  of  the 
building  which  was  in  exclusive  occupation 
of  the  plaintiff." 

«Cantrell  v.  Connor  (1875)  6  Daly  (If. 
Y.)  39;  Lee  v.  Gansel   (Eng.)  supra. 

MStcdman  v.  Crane  (1846)  11  Met. 
(Mass.)   295. 

"Curtis  V.  Hubbard  (1841)  1  Hill  (K. 
T.)  336,  affirmed  in  (1842)  4  Hill  437; 
Walker  v.  Fox   (1834)   2  Dana   (Ky.)   404. 

As  to  burglary  by  raising  window  al- 
ready partly  open,  see  note  in  17  L.R.A. 
(N.S.)  1102;  by  forcing  screen  door  or 
window,  see  notes  in  17  L.R..'\.(N.S.)  1100 
and  38  L.R.A.(N.S.)  770;  or  by  pushing 
open   door   already   partly   open,   see   note 


Digitized  by 


Google 


ANNOTATION— ENTERING  DWELLING  TO  SERVE  CIVIL  WRIT. 


291 


knob,  or  sliding  back  the  bolt,  or  turn- 
ing the  key  left  in  the  lock,*"  even  after 
sealing  a  fence  or  a  wall  to  get  to  it.'^ 
Using  a  duplicate  key  or  picking  the 
lock,  being  unusual  ways  of  entering, 
are  forbidden.** 

A  window  which  is  partly  closed  m^ 
be  opened  further  to  'make  an  entry," 
but  to  open  one  which  is  entirely  closed, 
although  not  fastened,  is  unlawful.** 
And  when  the  outer  door  is  closed  a 
lawful  entry  cannot  be  made  through  a 


window,  access  to  which  is  gained  by 
opening  a  door  into  a  closet  and  using  a 
stepladder.**  Likewise,  optening  a  closed 
shutter  is  unlawful.** 

And  although  neither  the  door  nor 
window  is  closed  or  locked,  an  entry  is 
nevertheless  without  justification  if  the 
householder  is  present,  evidencing  a  de- 
sire to  exclude  the  officer  by  closing  his 
house  against  him,  even  after  the  latter 
is  partly  in.  The  officer's  appearance 
may  be  so  sadden  as  to  prevent  fasten- 


in  47  LJl_A.(NJS.)  717.  For  breaking  in 
burglary  as  affected  by  defendant's  author- 
ity to  enter  building,  see  note  in  L.R.A. 
WL^D,  1015. 

WEldridge  v.  Stacey  (1862)  15  C.  B.  N. 
S.  (Eng.)  458,  10  Jur.  N.  S.  617,  9  L.  T.  N. 
S.  291,  12  Week.  Rep.  61;  Long  ▼.  Clarke 
[1894]  1  Q.  B.  (Eng.)  119,  63  L.  J.  Q.  B.  N. 
S.  108,  9  Reports,  60,  69  L.  T.  N,  S.  654, 
42  Week.  Rep.  130,  58  J.  P.  150;  Crabtree 
V.  Robinson  (1885)  L.  R.  15  Q.  B.  Div. 
(Eng.)  312,  54  L.  J.  Q.  B.  N.  S.  644,  33 
Week.  Rep.  936,  60  J.  P.  70;  Boyd  v.  Pro- 
fare  (1867)  16  L.  T.  N.  S.  (Eng.)  431;  Gate 
T.  Schaum  (1878)  51  Md.  299;  Groves  v. 
Bloxom   (1864)  3  Houst.' (Del.)  644. 

And  see  infra,  this  section,  Murray  v. 
Vaughn  (1895)  16  Pa.  Co.  Ct.  657,  and 
Ewald  V.  Fidelity  Title  &  T.  Co.  (1900)  43 
Pa.  Super.  Ct.  593. 

»i  Eldridge  v.  Stacey  (1863)  15  C.  B.  N. 
8.  (Eng.)  458,  10  Jur.  N.  S.  517,  9  L.  T. 
N.  S.  291,  12  Week.  Rep.  51 ;  Long  v.  Clark 
[1894]  1  Q.  B.  (Eng.)  119,  63  L.  J.  Q.  B. 
N.  S.  108,  9  Reports,  60,  69  L.  T.  N.  S.  6.54, 

42  Week.  Rep.  130,  58  J.  P.  150.  But  see 
Scott  v.  Buckley  (1867)  16  L.  T.  N.  S. 
(Eag.)  573,  which  the  court  in  the  Long 
Case  said  must  be  incorrectly  reported. 

»s  Ewald  V.  Fidelity  Title  &  T.  Co.  (1910) 

43  Pa.  Super.  Ct.  593,  following  and  qnot- 
Ing  from  Murray  y.  Vaughn  (1895)  16  Pa. 
Co.  Ct.  657,  where  the  court  said:  "Some 
conflict  of  authority  exists  on  the  question 
whether  the  landlord  may  lift  the  latch  of 
a  door  which  ie  shut,  but  not  locked,  or 
may  turn  a  key  purposely  left  in  the  lock 
upon  the  outside,  or  may  draw  a  bolt 
fastened  to  the  outer  woodwork;  but  we 
need  not  now  enter  into  this  controversy. 
If  a  man  merely  latches  his  door,  or  if  he 
purposely  leaves  the  key  in  the  lock  upon 
the  outside,  he  may  perhaps  be  regarded  as 
inviting  all  persons  to  enter  his  house  who 
have  bnainess  therein.  But,  however  that 
may  be,  he  certainly  is  not  extending  an 
invitation  to  enter  if  he  locks  the  door  and 
carries  the  key  away  in  his  pocket.  In- 
stead of  making  it  easy  to  enter,  he  ie  thus 
doing  all  that  he  can  to  prevent  an  en- 
trance, and  if  his  landlord  afterwards  picks 
the  locks,  or  (as  in  the  case  before  us) 
avails  himself  of  another  key  which  hap- 
p<;n8  to  fit,  he  does  a  legal  wrong  as  com- 
pletely and  of  the  same  kind  as  if  he  broke 
down  the  door  with  9,  hammer." 

M  Crabtree  v.  Robinson  (1885)  L.  R.  15 
Q.  B.  Div.  (Eng.)  312,  54  L.  J.  Q.  B.  X.  S. 
L.ILA.1916D. 


544,  33  Week.  Rep.  936,  50  J.  P.  70;  Miller 
v.  Tebb  (1893)  9  Times  L.  R.  (Eng.)  515. 
In  the  former  case  the  court  said:  "The 
cases  seem  to  result  in  this,  that  to  make 
an  entry  the  latch  of  a  door  may  be  lifted 
though  the  door  be  closed,  but  uiat  in  the 
case  of  a  window,  entry  can  only  be  made 
if  the  window  is  to  some  extent  open,  and 
that  for  the  purpose  of  entry  in  such  cases 
the   window  may  be  further  opened." 

MNaeh  v.  Lucas  (1867)  L.  R.  2  Q.  B. 
(Eng.)  590,  8  Best  &  S.  631  (distress); 
Reg.  V.  Lockwood  (1856)  4  Week.  Rep. 
(Eng.)  466  (distress);  Boyd  v.  Profaze 
(1867)  16  L.  T.  N.  S.  (Eng.)  431  (dUtress) ; 
Cate  V.  Schaum  (1878)  61  Hd.  299  (dis- 
tress); Curtis  V.  Hubbard  (1841)  1  HIU 
(N.  Y.)  336  (execution);  Hillman  v.  Ed- 
wards (1902)  28  Tex.  Civ.  App.  308,  66  8. 
W.  788  (order  of  sale);  Groves  v.  Bloxom 
(1864)  3  Houst.  (DeL)  544  (e.xecution). 

So,  where  a  broker  distraining  for  rent 
directed  an  employee  of  the  landlord,  who 
found  himself,  after  the  completion  of  his 
work,  locked  in  an  area  on  the  leased  prem- 
ises, and  wished  to  get  out,  to  try  a  window 
of  the  dwelling,  and  the  window,  being 
closed,  but  not  locked,  was  opened  and  en- 
tered, and  upon  the  front  door  being  opened 
by  such  employee,  the  broker  entered  and 
distrained,  the  opening  of  the  window  con- 
stituted a  breaking  of  the  dwelling,  and 
being  one  transaction  with  the  opening  of 
the  outer  door,  the  distress  was  unlawful. 
Nash  V.  Lucas  (1867)  L.  R.  2  Q.  B.  (Eng.) 
590,  8  Best  &  S.  631. 

»» Foley  V.  Martin  (1904)  142  Cal.  256, 
100  Am.  St.  Rep.  123,  75  Pac.  842  (sum- 
mons). 

And  in  Hillman  ▼.  Edwards  (1902)  28 
Tex.  Civ.  App.  308,  66  S.  W.  788,  it  was 
decided  that  the  officer  executing  process 
may  not  climb  through  an  outer  open  win- 
dow, if  that  is  an  unusual  place  of  entry. 

M  Jewell  V.  Mills  (1867)  3  Bush  (Ky.) 
62,  where  the  court  said:  "Having  the  dis- 
tress warrant  in  his  hands  did  not  author- 
ize the  constable  to  force  a  lock  of  an  out- 
er door,  nor  to  unlatch  nor  to  loose  the 
fastening  of  a  window  shutter  of  an  outer 
window  to  enter  the  house  to  make  a  levy. 
He  has  no  right  to  force  open  an  outer  door 
or  window  which  is  closed  and  fastened,  al- 
though he  may  not  break  the  lock  or  catch, 
to  make  a  levy  of  a  fieri  facias  or  distress 
warrant.  The  removal  or  displacing  the 
fastenings  of  either,  without  breaking  the 
same,  will  constitute  him  a  trespasser." 
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ing  or  entirely  closing  the  door  or  ■win- 
dow, but  if  there  is  an  attempt  to  close, 
the  officer  may  not  lawfully  resist.*'' 

An  entry,  however,  upon  the  express 

invitation  of  a  servant,  in  the  absence  of 

his  master,  unaccompanied  by  any  fraud 

or  violence  on  the  part  of  the  officer,  is 

^not  unlawful.*' 

T.  Persons  protected  iy  outer  door. 

.  The  protection  of  the  outer  door  ex- 
tends not  only  to  the  householder  and 
his  goods,  but  to  his  children  and  domes- 
tic servants,  his  permanent  boarders  and 
lodgers,  and  all  who  have,  without  fraud 
or  covin,  made  the  house  their  lawful 
home.  The  repose  and  tranquillity  of 
the  family,  which  it  is  the  purpose  of  the 
law  to  preserve,  would  be  as  much  dis- 
turbed by  a  forcible  entry  to  serve  pro- 


cess upon  a  servant  or  boarder  who  has 
acquired  by  contract,  express  or  implied, 
a  right  to  enter  the  house  at  all  times 
and  to  remain  in  it  as  long  as  he  pleases, 
as  if  the  object  were  to  serve  process  up- 
on the  householder  himself.** 

Not  every  person,  however,  who  may 
chance  to  be  within  the  house,  is  entitled 
to  the  protection  of  its  outer  doors  and 
windows.  Thus,  a  stranger  who  flees 
there  to  escape  arrest,  on  civil  process, 
or  to  fraudulently  conceal  his  goods  from 
levy,  is  not  so  favored;  and  an  officer, 
after  demand  and  refusal  of  admittance 
where  such  would  not  be  a  useless  cere- 
mony, is  justified  in  breaking  or  forci- 
bly entering  the  house  in  order  to  exe- 
cute the  mandate  of  his  writ.**  Here, 
too,  it  would  seem  that  the  sanctity  of 
the  home  is  as  much  violated  as  if  the 


ST  State  V.  Armfield  (1823)  9  N.  C.  (2 
Hawks)  246,  11  Am.  Dec.  762  (execution) ; 
quoted  from  in  Palueb  v.  King,  ante,  278; 
State  ex  rel.  McPherson  v.  Beckner  (1892) 
132  Ind.  371,  32  Am.  St.  Rep.  257,  31  N. 
E.  960;  United  States  v.  Stott  (1825)  2 
Cranch,  C.  C.  652,  Fed.  Cas.  No.  16,408 
(distress);  Boyd  v.  Profaze  (1867)  16  L.  T. 
N.  S.  (Eag.)  431  (distress) ;  Parke  v.  Evans 
(1612)  Hobart  (Eng.)   62a. 

U  Hitchcock  V.  Holmes  (1876)  43  Conn. 
628  (attachment)  where  the  court  said: 
"The  record  shows  that  the  defendant,  hav- 
ing the  writ  in  his  possession,  proceeded  to 
the  plaintiff's  house  and  rang  the  bell;  the 
servant  opened  the  door;  the  defendant 
asked  first  for  the  plaintiff  and  then  for  his 
wife;  both  were  absent;  the  servant  told 
him  that  the  wife's  mother  was  within  and 
asked  if  be  would  like  to  see  her;  he  re- 
plied that  he  would,  and  entered,  and  when 
within  attached  the  furniture  in  question. 
Upon  these  facts  we  are  of  opinion  that  this 
entry  was  lawfully  made.  The  plaintiff's 
servant  opened  the  door;  the  ofEcer  re- 
mained outside  until  invited  to  enter;  he 
was  under  no  legal  obligation,  unasked, 
either  to  disclose  the  reason  why  he  wished 
to  enter  and  see  some  one  of  the  inmates, 
or  to  decline  the  offer  of  admission  volun- 
tarily made.  If,  upon  knocking  at  the 
door,  the.  occupant  from  within  had  bidden 
him  to  enter,  he  might  have  opened  the 
door  and  entered  without  giving  notice 
that  he  intended  to  serve  process;  if  he  had 
found  the  door  open,  he  might  have  entered 
without  summoning  the  master  of  the  house 
to  hear  a  declaration  as  to  his  intention. 
The  entry,  having  been  made  without  force, 
peaceably  and  even  permissively,  was  quite 
within  the  demands  of  the  law  concerning 
the  service  of  process." 

»» Curtis  v.  Hubbard  (1842)  4  Hill  (M. 
Y.)  437,  40  Am.  Dec.  292,  affirming  (1841) 
1  Hill,  336;  Oystead  v.  Shed  (1817)  13 
Mass.  520,  7  Am.  Dec.  172;  Gordon  v.  Clif- 
ford (1854)  28  N.  H.  402;  Walker  v.  Fox 
(1834)  2  Dana  (Ky.)  404;  Semayne's  Case 
L.R.A.1916D. 


(1604)  6  Coke  (Eng.)  91,  1  Smith,  Lead. 
Cas.  228. 

This,  it  seems,  includes  a  guest  and  his 
goods  if  there  is  no  purpose  to  avoid  the 
process.  Curtis  v.  Hubbard  (1841)  1  Hill 
(N.  Y.)  336. 

40  Oystead  v.  Shed  (1817)  13  Mass.  520, 
7  Am.  Dec.  172;  Burton  v.  Wilkinson  (1846) 
18  Vt.  186,  46  Am.  Dec.  145;  Curtis  v.  Hub- 
bard (1841)  1  Hill  (M.  Y.)  336;  De  Graf- 
fenreid  v.  Mitchell  (1826)  3  M'Cord,  L.  (S. 
C.)  606,  15  Am.  Dec.  645;  Gusdorff  v.  Dun- 
can (1901)  94  Md.  160,  50  Atl.  574;  Gordon 
V.  aifford  (1854)  28  N.  H.  402;  Semayne's 
Case  (1604)  6  Coke  (Eng.)  91,  1  Smith, 
Lead.  Cas.  228,  and  see  Jones  v.  Herron 
(1891)   12  Pa.  Co.  Ct.  183. 

In  Semayne's  Case  (1604)  5  Coke  (Eng.) 
91,  1  Smith,  Lead.  Cas.  228,  it  was  said: 
"The  house  of  anyone  is  not  a  castle,  or 
privilege  but  for  himself,  and  shall  not  ex- 
tend to  protect  any  person  who  flies  to  his 
house,  or  the  goods  of  any  other  which  are 
brought  and  conveyed  into  his  house,  to 
prevent  a  lawful  execution,  and  to  escape 
the  ordinary  process  of  the  law;  for  the 
privilege  of  the  house  extends  only  to  him 
and  his  family,  and  to  his  own  proper  goods, 
or  to  those  which  are  lawfully  and  without 
fraud  and  covin  there,  and  therefore  in  such 
cases,  after  denial  on  request  made,  the 
sheriff  may  break  the  house.  And  this  is 
proved  by  the  statute  of  Westm.  1,  chap. 
17,  by  which  it  is  declared  that  the  sheriff 
may  break  a  house  or  castle  to  make  re- 
plevin, when  the  goods  of  another  which  he 
has  distrained  are  by  him  .  .  '  .  [i.  e., 
the  distrainer],  conveyed  to  his  house  or 
castle  to  prevent  the  owner  to  have  a  re- 
plevin of  his  goods;  which  act  is  but  an 
affirmance  of  the  common  law  in  such 
points.  But  it  appears  there  that,  before 
the  sheriff  in  such  case  breaks  the  house, 
he  ought  to  demand  the  goods  to  be  de- 
livered to  him ;  for  the  words  of  the  statute 
are,  after  that  the  cattle  shall  be  solemnly 
demanded  by  the  sheriffs,  etc." 

So,  in  Gordon  v.  Clifford  (1864)  28  N.  H. 
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process  were  against  the  master  of  the 
house  himself,  but  the  law  considers  the 
latter  as  conspiring  with  the  defendant 
in  the  writ,  and  will  not  allow  him  to 
make  his  house  a  place  of  refuge  for 
strangers.  An  ofBcer,  however,  acts  at 
his  peril  in  breaking  and  entering  a 
dwelling  to  take  the  person  or  property 
of  a  stranger,  for,  if  that  which  he  is 
commanded  to  take  is  not  there,  he  be- 
comes a  trespasser  ab  initio  and  is  liable 
as  such.*^  Likewise,  if  he  enters  with 
permission,  and,  after  being  directed  to 
leave,  forcibly  or  against  the  will'  and 
protests  of  the  owner,  goes  upstairs, 
through  passages  and  chambers,  his  con- 
duct not  only  amounts  to  a  trespass,  but 
constitutes  him  a  trespasser  ab  initio.** 

VI.  To  complete  levy  or  retake  person 
arrested  on  otvil  process. 

The  outer  door  is  not  always  a  protec- 
tion to  those  having  a  lawful  domicil  in 
the  dwelling.    For  when  the  execution  of 


the  process  has  been  properly  commenced, 
the  officer  may  afterwards  break  the 
outer  door  of  either  the  house  of  the 
debtor  or  that  of  a  third  person,  if  nec- 
essary, for  the  purpose  of  continuing  and 
completing  the  execution.  If  the  defend- 
ant, after  an  arrest,  escape  and  take 
refuge  either  in  his  dwelling  house,  or 
that  of  another,  the  officer  may  pursue, 
and,  after  demand  and  refusal  of  ad- 
mission, unless  such  would  be  a  useless 
ceremony,  may  break  the  house  for  the 
purpose  of  making  recaption.**  And 
the  principle  is  the  same  where  the  officer 
has  made  a  levy  upon  goods  which  he  has 
not  abandoned.**  If  the  defendant 
afterwards  shuts  them  up  in  his  dwell- 
ing, and  the  officer  cannot  gain  admit- 
tance upon  a  reasonable  demand,  he  may 
force  the  doors  for  the  purpose  of  re- 
gaining his  possession  and  legal  control 
over  the  property.  A  different  rule 
would  put  the  officer  in  a  most  perilous 
position.    By  the  original  levy,  he  makes 


402,  where  the  domicil  of  the  defendant  was 
fraudulently  taken  up  with  the  express  ob- 
ject of  defeating  the  collection  of  a  tax, 
the  outer  door  was  not  privileged. 

«1  Walker  v.  Fox  (1834)  2  Dana  (Ky.) 
404;  Johnson  v.  Leigh  (1815)  6  Taunt. 
(Eng.)  246,  1  Marsh.  565,  16  Revised  Rep. 
614;  Morrish  v.  Murray  (1844)  13  Mees. 
&  W.  (Eng.)  62,  2  Dowl.  &,  L.  190,  13  L. 
J.  Exch.  N.  S.  261;  Cooke  v.  Birt  (1814)  1 
Marsh.  (Eng.)  333,  5  Taunt.  765,  15  Re- 
vised Rep.  652,  and  see  other  cases  cited  in 
footnote  40.  But  when  the  officer  is  seek- 
ing the  goods  of  the  owner  of  the  house,  his 
justification  does  not  depend  upon  their 
being  found,  as  his  house  is  the  most  nat- 
.  ural  place  for  the  goods  to  be.  And  on  the 
same  principle,  where  there  is  a  judgment 
against  an  administratrix  de  bonis  testa- 
toris,  and  she  marries,  the  sheriff  may  enter 
her  husband's  house  to  search  for  the  goods 
of  the  testator.  Cooke  v.  Birt  (Eng.) 
supra.  And  a  sheriff  may  enter  the  house 
of  a  stranger  to  the  writ  when  the  doors 
are  open,  to  execute  a  fieri  facias  de  bona 
testatoris,  if  the  goods  are  there.  Biscop  v. 
White  (1600)  Cro.  Eliz.  pt.  2  (Eng.)  p.  759. 

ttGusdorff  V.  Duncan  (1901)  94  Md.  160, 
60  Atl.  574. 

43  Allen  V.  Martin  (1833)  10  Wend.  (N. 
Y.)  300,  25  Am.  Dec.  564;  Sandon  v.  Jer- 
Tis  (1868)  El.  Bl.  &  El.  (Eng.)  935,  5  Jur. 
N.  S.  166,  28  L.  J.  Exch.  N.  S.  156,  7  Week. 
Rep.  290;  Anonymous  (1774)  Lofft  (Eng.) 
390,  6  Mod.  106;  Genner  v.  Sparks  (1704) 
6  Mod.  (Eng.)  173,  1  Salk.  79.  And  see 
Snydacker  v.  Brosse  (1869)  51  IlL  357,  99 
Am.  Dec  561. 

Even  if  the  officer  can  touch  the  debtor 
through  an  open  window,  without  breaking 
into  the  house,  this  is  a  sufficient  arrest  to 
justify  a  subsequent  breaking  to  take  the 
debtor  into  custody,  although  the  window 
be  one  broken  not  by  the  officer  himself, 
L.R.A.1916D. 


but  in  a  scuffle  between  him  and  the  debt- 
or. Sandon  v.  Jervis  (1858)  El.  Bl.  &  El. 
(Eng.)  935,  6  Jur.  N.  S.  156,  28  L.  J.  Exch. 
N.  S.  156,  7  Week.  Rep.  290;  Anonymous 
(1702)  7  Mod.  (Eng.)  8. 

Where,  after  peaceably  entering  the  out- 
er door,  the  officer  is  forcibly  expelled,  de- 
mand of  re-entry  under  such  circumstances 
is  not  requisite  to  justify  his  breaking  open 
the  door.  The  law  in  its  wisdom  only  re- 
quires this  ceremony  to  be  observed  where 
it  may  possibly  be  attended  with  some  ad- 
vantage, and  may  render  the  breaking  open 
of  the  door  unnecessary.  Allen  v.  Martin 
(1833)  10  Wend.  (K.  Y.)  300,  25  Am.  Dec. 
664;  Aga  Kurboolie  Mahomed  v.  Reg.  (1843) 
4  Moore,  P.  C.  C.  (Ei%.)  239.  In  the  last 
case  it  ia  said:  "W^ithout  an  actual  arrest, 
there  was  no  rescous  or  escape;  but  the 
proposition  that  till  an  actual  arrest  had 
taken  place,  the  prosecutor  might  forcibly 
expel  the  officer  and  those  acting  in  his  aid, 
and  lock  the  outer  door,  so  as  to  entitle 
himself  to  the  protection  of  his  castle,  can- 
not be  supported.  The  outer  door  being 
open,  they  were  entitled  to  enter  the  house 
under  civil  process;  and  then  being  law- 
fully in  the  house,  to  arrest  him,  he  was 
guilty  of  a  trespass  by  expelling  them.  The 
act  of  locking  the  outer  door  was  unlawful, 
and  he  could  confer  no  privilege  upon  him- 
self by  that  unlawful  act."  ' 

MEagleton  v.  Gutteridge  (1843)  11  Mees. 
&  W.  (Eng.)  465,  2  Dowl.  N.  8.  1053,  12  L. 
J.  Exch.  N.  S.  359  (distress);  Bannister  v. 
Hyde  (1860)  2  El.  &  El.  (Eng.)  627,  29  L. 
J.  Q.  B.  N.  S.  141,  6  Jur.  N.  S.  171,  1  L.  T. 
K.  S.  438  (distress);  Eldridge  v.  Stacey 
(1863)  16  C.  B.  N.  S.  (Eng.)  458,  10  Jur. 
N.  S.  617,  9  L.  T.  N.  S.  291,  12  Week.  Rep. 
61  (distress);  Boyd  v.  Profaze  (1867)  16 
L.  T.  N.  S.  (Eng.)  431  (distress) ;  State  v. 
Coxe  (1816)  2  Harr.  (Del.)  495,  note  (dis- 
tress); Reg.  V.  Sullivan   (1841)   Oar.  &  M. 
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himself  answerable  to  the  creditor  £or 
the  goods,  or  for  so  much  of  them  as 
will  be  sufficient  to  satisfy  the  debt;  and 
L£  his  control  over  the  property  is  made 
to  depend  upon  the  will  of  the  debtor, 
it  is  easy  to  see  that  the  goods  may  be 
wasted  or  destroyed,  and  yet  the  officer 
be  charged  with  the  payment  of  the 
debt.  When  the  levy  has  been  duly 
made,  the  property  is  in  the  custody  of 
the  law,  and  the  officer  may  do  what- 
ever is  necessarj'  for  the  purpose  of 
maintaining  his  legal  control  over  it. 
Merely  because  the  officer  did  not  remove 
the  goods  from  the  premises  is  no  rea- 


r  son  for  likening  this  case  to  the  suffer- 
ing of  a  voluntary  escape  after  an  ar- 
rest upon  a  writ  against  the  person.** 
And  service  upon  the  officer,  between  the 
levy  of  the  writ  and  his  forcible  entry  to 
regain  control  of  the  property,  of  a 
judge's  order  staying  all  proceedings  up- 
on the  writ,  preparatory  to  a  motion  to 
set  it  aside,  does  not  affect  the  officer's 
right  to  break  and  enter  the  dwelling 
for  the  purpose  mentioned.** 

But  simply  having  the  property 
pointed  out  to  him,  without  taking  pos- 
session of  it,  is  not  sufScient  to  justify 
a  subsequent  forcible  entry.*' 


(Eng.)  209  (distress);  Saunders  v.  Mill- 
ward  (1845)  4  Harr.  (DeL)  246  (fl.  fa.); 
Howe  V.  Oyer  (1889)  SO  Hun,  559, 
3  K.  Y.  Supp.  726  (replevin);  Glover  v. 
Whittenhall  (1844)  6  Hill  (N.  Y.)  597  (fl. 
fa.);  De  Graffenreid  v.  Mitchell  (1826)  3 
(fi.  fa.)  where  the  property  was  taken 
M'Cord,  L.  (S.  C.)  606,  15  Am.  Dec.  648 
after  levy  and  concealed  by  one  who  claimed 
it. 

But  see  Randall's  Case  (1820)  6  N.  Y. 
City  Hall  Rcc.  141,  1  Wheeler,  C.  C.  258. 

In  Groves  v.  Bloxom  (1864)  3  Houst. 
(Del.)  544,  it  was  decided  that  if  the  goods 
have  previously  been  taken  upon  a  fl.  fa. 
and  left  in  the  house,  the  officer  may  law- 
fully take  and  carry  them  away  under  a 
venditioni  exponas  issued  upon  it,  provided 
he  does  not  use  unnecessary  force. 

In  State  v.  Coxe  (1815)  2  Harr.  (DeL) 
495,  note,  the  court  said:  "An  entry  to  sell 
resembles  the  case  of  breaking  open  an 
outer  door  to  retake  one  who  has  escaped 
after  arrest  on  a  capias  ad  respondendum, 
which  may  unquestionably  be  done,  even  on 
Sunday." 

And  in  Hillman  v.  Edwards  (1902)  28 
Tex.  Civ.  App.  308,  66  S.  W.  788,  it  was 
held  that  an  oflficer  who,  in  executing  an 
order  for  the  sale  of  specific  property,  has 
effected  a  lawful  entry  into  the  dwelling 
of  the  defendant,  and  thereby  acquired  the 
right  to  use  all  necessary  force  in  making 
a  levy,  but  who  voluntarily  leaves  without 
doing  so,  is  not  entitled  to  re-enter  the 
house  by  force. 

While  the  voluntary  departure  of  a  per- 
son left  in  possesaion  of  the  goods,  merely 
to  obtain  refreshment,  and  with  no  inten- 
tion of  abandoning  the  distress,  is  not  such 
an  abamtonment  as  to  deprive  him  of  the 
right  to  break  and  enter  upon  his  return 
(Bannister  v.  Hyde  (1860)  2  El.  A  El. 
(Enj.)  627,  29  L.  J.  Q.  B.  N.  S.  141,  6  Jur. 
N.  S.  171,  1  L.  T.  N.  S.  438,  the  rule  is 
otherwise,  it  seems,  if  the  return  is  delayed 
too  long.  Thus,  in  Russell  v.  Rider  (1834) 
6  Car.  &  P.  (Eng.)  416,  one  in  possession  of 
goodn  distrained  for  rent  left  the  house  in 
a  state  of  excitement  bordering  on  ifisanity, 
supposed  by  the  landlord  to  have  been  pro- 
duced by  drugged  liquor  administered  by 
someone  in  the  house.  After  six  days  the 
landlord,  apparently  without  demand  of  ad- 
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mission,  broke  into  the  house  and  carried 
away  the  goods.  It  was  decided  that  he 
was  not  justified  in  breaking  into  the  house 
after  so  long  a  delay. 

In  Com.  v.  Moreland  (1880)  9  W.  N.  C. 
(Pa.)  272,  where  the  constable  had  previ- 
ously made  a  levv  for  rent  in  arrear  in  the 
regular  way,  and  opened  the  door  with  a 
false  key  when  he  went  back  to  sell,  it  was 
decided  that  an  assault  and  battery  upon 
him  by  the  tenant  was  justifiable,  as  the 
officer  was  a  trespasser.  But  see  what  is 
said  in  Murray  v.  Vaughn  (1895)  16  Pa. 
Co.  Ct.  657,  about  this  case. 

*»  Glover  v.  Whittenhall  (1844)  6  Hill 
(N.  Y.)  597  (fi.  fa.),  where  the  court  said: 
"But  it  is  not  unusual  in  this  state  after 
a  levy  upon  goods,  to  leave  them  in  the 
possession  of  the  debtor,  either  with  or 
without  a  receiptor.  It  is  an  act  of  kind- 
ness towards  the  debtor,  which,  although 
it  may  render  the  officer  answerable  to  the 
creditor,  or  involve  him  in  difficulty  with 
third  persons,  does  not  amount  to  an  aban- 
donment of  the  levy  so  far  as  the  debtor 
himself  is  concerned.  As  to  him,  the  prop- 
erty is  still  in  the  custody  of  the  law,  and 
the  officer  may  come  again  at  pleasure  to 
complete  the  execution  of  the  process." 

4«  (N.  Y.)  Ibid. 

*1  Thus,  a  constable,  who  went  to  a  dwell- 
ing house  with  a  writ  of  replevin  for  a 
sewing  machine  of  one  of  the  members  of 
the  family,  and  stated  to  the  head  of  the 
family  that  he  had  a  writ  of  replevin  for 
the  machine,  but  went  away  after  the  same 
was  pointed  out  to  him,  without  taking 
possession  of  it,  was  not,  upon  his  return 
later  in  the  day,  justified  in  forcing  open 
the  outer  door,  which  the  head  of  the  fam- 
ily had  partly  opened,  but  which  she  was 
endeavoring  to  close  as  soon  as  she  learned 
who  he  was.  State  ex  rel.  McPherson  v. 
Beckner  (1892)  132  Ind.  371.  32  Am.  St. 
Rep.  257,  31  N.  E.  950. 

The  machine  being  in  the  house  without 
fraud,  the  shifting  of  it  to  another  room, 
and  the  substitution  of  another  in  its  place 
coidd  in  no  manner  authorize  the  officer  to 
break  the  outer  door,  he  necessarily  being 
in  ignorance  of  the  change,  and  having  the 
right,  when  once  lawfully  admitted,  to 
break  down  inner  doors  in  the  discharge  ot 
his  official  duties.     (Ind.)   Ibid. 
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If  the  officer  has  lawfully  entered  the 
debtor's  house  and  seized  the  goods,  he 
is  justified  in  breaking  open  the  outer 
door  to  carry  away  the  property,  there 
being  no  one  whom  he  can  request  to 
open  it.**  Or  if  the  sheriff's  bailiffs, 
lawfully  in  the  house,  are  locked  in  by 
the  owner,  the  sheriff  may  break  the  out- 
er door  to  reseue  them  and  complete  the 
execution.** 

VII.  Inner  doors. 

The   privil^e   of  the  outer   door  or , 
other  outside  protection  to  a  dwelling 
house  does  not  extend  to  all  the  doors  of 


the  house;  and  being  peaceably  in  the 
building,  the  officer  has  the  right  to  ex- 
ecute his  writ.  And,  if  the  person  or 
property  sought  be  concealed,  the  officer 
has  the  right,  after  demand  and  refusal 
of  admittance,  when  such  will  not  be  a 
useless  ceremony,  to  break  open  inner 
doors,  and  generally  to  use  such  force 
as  is  necessary  to  enable  him  to  obey 
the  command  of  his  writ.  So  rooms, 
even  those  of  lodgers,  closets,  trunks, 
wardrobes,  etc.,  may  be  entered  in  this 
way  in  search  for  the  person  or  prop- 
erty sought  under  the  writ."*  And  the 
officer,  to  arrest  a  lodger,  who  refuses 


ispugh  T.  Griffith  (1838)  7  Ad.'  &  El. 
(Eng.)  827,  3  Kev.  &  P.  187,  7  L.  J.  Q.  B. 
N.  S.  169. 

« White  V.  Whitshire  (1618)  Palmer 
(Eng.)  52,  2  RoUe  Rep.  137,  Oo.  Jac.  656, 
and  see  Pugb  y.  Griffith  (Eng.)  supra. 

••Pretty man  v.  Dean  (1839)  2  Harr. 
(Del.)  494j  Snydacker  v.  Brosse  (1869)  51 
nL  357,  99  Am.  Dec.  551;  Stearns  t.  Vin- 
cent (1883)  50  Mich.  209,  46  Am.  Rep.  3T, 
15  N.  W.  86;  Clark  v.  Wilson  (1882)  14  R. 
I.  11;  State  v.  Thackam  (1794)  1  Bay  (S. 
C.)  358;  Hubbard  t.  Mace  (1819)  17  Johns. 
(M.  Y.)  127;  Gordon  v.  Clifford  (1854)  28 
K.  H.  402;  Hilhnan  v.  Edwards  (1902)  28 
Ter.  Civ.  App.  308,  66  8.  W.  788:  Rex  v. 
Bird  (1680)  2  Shower,  K.  B.  (Eng.)  87; 
Anonymous  (1686)  Comb.  (Eng.)  17;  Ldng 
V.  CUrke  [1894]  1  Q.  B.  (Eng.)  119,  63  U 
J.  Q.  B.  N.  S.  108,  69  L.  T.  N.  S.  654,  9 
Reports,  60,  42  Week.  Rep.  130,  58  J.  P. 
150;  Smith  v.  Butler  (1696)  Comb.  (Eng.) 
326;  Waterhouse  ▼.  Saltmarsh  (1619)  Ho- 
bart  (Eng.)  263a;  Ratcliffe  v.  Burton 
(1802)  3  Bos.  &  P.  (Eng.)  228,  6  Revised 
Rep.  771,  and  see  Whalley  v.  Williamson 
(1836)  7  Car.  &  P.  (Eng.)  294,  supra,  note 
22,  and  Re  Fogarty  (1797)  2  Dane,  Abr. 
(Mass.)  652,  as  dted  in  2  Decern.  Dig.  § 
37,  p.  1091. 

In  Lee  ▼.  Gansel  (1774)  Cowp.  pt.  1 
(Eng.)  p.  1,  Lofft,  374,  where  it  was  sought 
to  extend  the  privilege  of  the  outer  door 
to  inner  doors.  Lord  Mansfield  said:  "The 
books  talk  of  the  privilege  of  a  mansion 
house  and  of  the  privilege  of  the  door  of 
it,  which  cannot  be  broken  open.  The  whole 
question  will  therefore  turn  upon  the  ex- 
tent of  that  which  is  called  privilege.  Now 
this  rule  of  privilege,  arising  from  a  sound 
maxim  of  policy,  is  no  privilege  of  a  debt- 
or properly  speaking  who  absconds  from 
justice  in  avoidance  of  legal  process,  but  is 
annexed  to  the  house  and  door  (to  which 
door  I  forbear  at  present  to  give  any  par- 
ticular epithet),  for  the  protection  of  a  man 
and  his  family.  It  is  therefore  by  conse- 
quence only,  that  the  privilege  is  a  protec- 
tion to  such  a  person,  and  not  for  his  own 
sake.  The  sound  maxim  of  policy  is  this: 
"That  a  greater  evil  should  be  avoided  for 
a  less,  and  that  a  less  good  should  give  way 
to  a  greater.'  The  outer  door,  therefore,  or 
window  of  a  man's  house,  eayg  the  law, 
L.R.A.1916D. 


shall  not  be  broken  open  by  process.  This 
has  been  long  and  well  understood.  The 
ground  of  it  is  this;  that  otherwise  the  con- 
sequences would  be  fatal;  for  it  would 
leave  the  family  within,  naked  and  exposed 
to  thieves  and  robbers.  It  is  much  better, 
therefore,  says  the  law,  that  you  should 
wait  for  another  opportunity,  than  do  an 
act  of  violence,  which  may  probably  be  at- 
tended with  such  dangerous  consequences. 
But  as  this  is  a  maxim  of  law  in  respect  of 
political  justice,  and  makes  no  part  of  the 
privilege  of  a  debtor  himself,  it  is  to  be 
taken  strictly,  and  not  to  be  extended  by 
any  equitable  analogous  interpretation. 
The  oldest  case  to  be  found  in  the  books 
that  takes  notice  of  this  privilege  and  war- 
rants it,  and  upon,  which  authority  it  was 
allowed  at  all,  is  a  case  in  the  Year-Book 
18  Edw.  IV.  p.  4,  pi.  19,  'There,  an  action 
of  trespass  was  brought  for  breaking  the 
outer  door  in  execution  of  a  fieri  facias. 
The  court  held  that  trespass  would  lie,  for 
the  oflicer  shall  not  break  open  ah  outer 
door  to  execute  his  process;  but  when  the 
ofiScer  had  so  got  in,  he  broke  open  a  trunk, 
and  took  out  the  goods  that  were  in  it;  in 
respect  of  which  they  held  that  trespass 
would  not  lie;  for  he  had  a  right  to  break 
the  trunk,  and  take  the  goods.'  I  quote 
this  case  not  to  imply  that  I  should  per- 
haps have  been  of  the  same  opinion  myself 
in  a  case  of  the  first  impression;  but  to 
shew,  that  the  rule  of  privilege  is  taken 
most  rigidly.  Afterwards,  in  Semayne's 
Case  (1604)  5  Coke  (Eng.)  93,  1  SmHh, 
Lead.  Cas.  228,  the  same  strict  doctrme  was 
held,  namely,  'that  breaking  open  the  outer 
door  was  a  trespass,  but  that  taking  away 
the  goods  was  lawful.'  In  (1602)  Yelv.  29, 
which  was  the  same  case,  Popham  doubted 
whether  even  the  outer  door  was  privileged, 
because  it  would  be  a  hindrance  to  justice; 
but  afterwards,  in  (1604)  5  Coke  (Eng.) 
92b,  93a,  the  whole  court  held,  'that  the 
outer  door  ought  not  to  be  broken  open;  ' 
and  grounded  their  opinion  upon  the  single 
authority  of  18  Edw.  IV.  p.  4,  pi.  19,  before 
quoted.  You  see  from  hence  with  what 
rigour  the  privilege  haa  been  construed  in 
the  oldest  cases.  But  no  case  or  dictum 
has  been  cited  at  the  Bar,  nor  indeed  did 
there  ever  exist  a  case,  which  intimated  a 
doubt  whether  an  inner  door  might  not  be 
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broken  open.  In  Parke  ▼.  Evana  (1612) 
Hobart  (Eng.)  62a,  and  Waterhouse  v.  Salt- 
marsh  (1619)  Hobart  (Ens.)  Z6Sa,  among 
otlier  outrageous  things  the  bailiff  broke 
open  a  chamber  door,  having  entered  legally 
at  the  outer  door;  but  such  breaking  was 
held  lawful,  the  first  entrance  at  the  outer 
door  which  was  open,  having  been  legal; 
and  yet  the  latter  was  a  very  harsh  case, 
for  they  broke  in  when  the  man  and  his 
wife  were  in  bed,  and  behaved  with  great 
violence  and  outrage.  But  I  lay  stress  on 
this  to  show  how  strictly  the  privilege  has 
been  understood,  when  the  outer  door  or 
window  is  secure,  and  when  the  entrance 
has  not  been  forcible  through  either  of 
them,  80  as  to  lay  open  the  bouse  and  its 
inhabitants  to  insult  and  violence  from 
without;  but,  on  the  contrary,  haa  been 
quiet  and  peaceable.  In  addition  to  these 
authorities,  I  recollect  a  note  of  a  case  late- 
ly determined,  which  says,  'an  inner  door 
has  no  protection  at  ail.'  It  was  the  case 
of  Astley  and  Pindar,  and  was  heard  in  the 
year  1760,  Mich.  1  Geo.  U.  There,  all  the 
other  charges  against  the  bailiffs  were  an- 
swered except  breaking  the  inner  door, 
which  was  accompanied  with  such  violence 
that  the  door  feU,  and  the  officer  with  it 
into  the  room;  but  all  the  court  were  of 
opinion  that  the  officers,  having  lawfully 
entered  at  the  outer  door,  might  break  open 
the  inner  to  execute  the  duty  of  their  of- 
fice. Besides  these  cases,  and  in  conformity 
to  the  principles  upon  which  they  have 
gone,  I  shall  cite  a  very  sensible  and  ma- 
terial distinction  from  a  book  in  my  hands, 
which  is  Fost.  C.  L.  title,  Homicide,  chap. 
8,  §  20,  which  is  this.  'The  rule  that  every 
man's  house  is  his  castle,  when  applied  to 
arrests  on  legal  process,  has  been  carried 
as  far  as  political  justice  will  warrant,  and 
perhaps  further  than  in  the  scale  of  reason 
and  sound  policy  they  will  warrant.  But 
in  cases  of  life  we  must  adhere  to  rules 
well  known  and  established.  But  this  rule 
is  not  one  of  those  that  will  admit  of  any 
extension.  It  must,  therefore,  as  I  have 
before  hinted,  be  confined  to  the  breach  of 
windows  and  of  outer  doors  intended  for 
the  security  of  the  bouse  against  persons 
from  without,  endeavoring  to  break  in.' " 
In  Ratcliffe  v.  Burton  (1802)  3  Bos.  & 
P.  (Eng.)  223,  Lord  Alvanley,  Ch.  J.,  an- 
swering the  question  whether  an  officer  who 
enters  one's  house  to  serve  a  civil  process 
without  any  particular  reasons  for  suppos- 
ing him  to  bie  there  has  a  right  to  break 
open  such  inner  doors  as  happen  to  be  shut, 
without  any  previous  demand  of  admit- 
tance, said:  "If  the  officer  have  certain 
knowledge  that  the  party  is  within  the 
house,  it  might  be  absurd  for  him  to  de- 
mand any  admittance;  since  if  he  were  to 
do  so,  the  party  might  possibly  escape  by 
the  window  while  the  officer  was  demand- 
ing admittance  at  the  door.  No  authority 
has  been  cited  to  show  that  where  the  of- 
ficer enters  merely  for  the  purpose  of  as- 
certaining whether  the  party  be  there,  he 
can  justify  violence  for  that  purpose  with- 
out a  previous  demand  of  admittance.  It ' 
L.R.A.]fll6D. 


would  be  carrying  the  law  upon  this  sub- 
ject to   an   alarming  extent,   if  the  courfc 
should  hold  that  because  a  man  happens  to 
owe  money  in  any  part  of   England,   the 
sheriff  of  the  county  in  which  his  house  is 
situated  may  break  open  every  door   and 
every  trunk  in  which  a  man  might  be  con- 
cealed, and  this  as  often  as  he  should  think 
proper  before  the  return  of  the  writ.      It 
appears  to  me  that  the  law  has  gone  quite 
far  enough  upon  this  subject.     It  has  said 
that  the   outer  door  of  the  house  is    the 
man's  castle,  but  that  the  inner  doors  may- 
be broken  open  for  the  execution  of  civil 
process.     It  has  never  said,  however,  that 
the  officer  may  justify  breaking  the  inner 
doors  without  averring  a  previous  demand 
of  peaceable  admittance,   or  shewing   why 
such  violence  was  necessary.    Without  such 
averment,  it  does  not  appear  that  he   did 
nothing  more  than  was  necessary  towards 
making  a  reasonable  search.     In  this  case 
the  defendant  neither  states  that  the  party 
was  there,  nor  even  that  he  had  reasonable 
ground  for  suspicion.    Had  neither  of  these 
circumstances  been  stated,  I  do  not  say  that 
he  would  have  been  guilty  of  a  trespass.     I 
desire  to  be  considered  as  confining  these 
observations   to   the   case   of   civil   process 
only,  without  in  an;^  degree  extending  them 
to  the  case  of  criminal  process.     The  pres- 
ent, therefore,  being  a  case  of  civil  process, 
I  do  not  think  the  justification  stated  by 
the   defendant   sufficient   to   entitle  him   to 
the  judgment  of  the  court." 

The  opinion  of  the  other  judges  were  to 
the  same  effect.  And  while  Hutchison  v. 
Birch  (1812)  4  Taunt.  (Eng.)  619,  13  Re- 
vised Rep.  703,  wherein  the  sheriff  was 
seeking  goods  under  a  fi.  fa.,  has  been  re- 
garded as  casting  some  doubt  upon  this 
decision,  it  is  not  believed  to  establish  a 
rule  that  demand  of  admittance  is  never 
necessary,  for  the  plea,  as  Lord  Alvanley 
in  the  earlier  case  said  it  must,  showed 
why  it  was  necessary  to  break  the  door; 
namely,  "because  the  sheriff  could  not  oth- 
erwise get  at  the  goods." 

In  Kneas  v.  Fitler  (1816)  2  Serg.  &  R. 
(Pa.)  263,  the  court  said:  "It  has  been  con- 
tended on  the  part  of  the  plaintiff,  that  the 
sheriff's  officer  who  executes  a  replevin  en- 
ters the  defendant's  house  at  his  peril,  al- 
thou^  the  outer  door  be  open,  and  that  ho 
is  a  trespasser  if  the  goods  be  not  found 
there;  but  I  do  not  take  the  law  to  be  so. 
The  writ  commands  the  sheriff  to  replevy 
certain  goods  which  are  in  the  possession 
of  the  defendant;  he  has  a  right,  therefore, 
to  enter  the  defendant's  house  for  the  pur- 
pose of  searching  for  the  goods,  I  say  noth- 
ing of  his  right  to  break  the  outer  door,  in 
case  of  being  refused  admittance,  because 
the  point  does  not  arise  in  this  case.  Hard, 
indeed,  would  be  the  condition  of  the  officer, 
if  the  legality  of  his  entry  depended  on  the 
contingency  of  his  finding  the  goods,  and 
strange  would  be  the  law,  if  the  defendant 
in  replevin,  by  adding  wrong  to  wrong,  by 
secreting  or  removing  from  his  house  the 
goods  which  he  had  unlawfully  taken, 
should  have  an  action  against  a  minister  of 
justice,  for  coming  to  search,  according  to 
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him  admission  to  his  bedroom,  is  justi- 
fied in  leaving  the  house,  and  breaking 
an  outer  window  of  the  apartment.'^ 

But  a  mere  suspicion  that  a  stranger 
is  in  the  house  is  not  sufficient  to  justify 
the  breaking  of  inner  doors,  and  if  the 
party  sought  is  not  there,  the  officer  is  a 
trespasser  ab  initio.** 

VIII.  Effect  of  levy  or  aervtce. 

While  there  is  some  conflict  as  to  the 
effect  of  a  levy  or  service  effected  by  an 
unlawful  breaking  of  the  outer  door  or 


window  of  a  dwelling  house,  due  dhieily 
to  the  dictum  of  a  few  early  English  de- 
cisions, the  American  cases,  which  con- 
tain the  better  considered  opinions  on 
the  question,  are  substantially  agreed  in 
holding  that  the  levy  or  service  so  made 
is  void.  This,  it  is  believed,  is  the  only 
logical  result  of  the  general  rule  of  non- 
entry  of  the  outer  door,  as  to  hold  other- 
wise would  be  to  put  a  premium  upon 
force  and  violence,  and  result  in  the 
creation  of  a  legal  right  by  the  doing 
of  an  illegal  act.**    And  it  has  been  de- 


the  command  of  his  writ,  for  what  there 
was  good  reason  to  suppose  would  be 
found." 

If  an  officer  with  a  writ  of  replevin  en- 
ter and  make  search  upon  the  invitation  of 
the  owner  of  the  dwelling  house,  he  is  not 
liable  in  damages  unless  he  does  unneces- 
sary injury  in  the  search.  Bruce  v.  Ulery 
(1883)  79  Mo.  322. 

If  he  search  property  belonging  to  a 
stranger  to  the  writ,  found  in  the  house, 
upon  the  invitation  of  the  latter,  and  un- 
der a  bona  fide  impression  that  it  is  the 
property  of  the  defendant,  the  same  rule  of 
liability  applies.     (Mo.)   Ibid. 

If  the  plaintiff  in  the  writ  accompanies 
the  officer,  the  same  rules  apply  to  him. 
(Ho.)  Ibid. 

»1  Lloyd  V.  Sandilanda  (1818)  8  Taunt. 
(Eng.)  250. 

And  breaking  the  door  of  the  bedroom 
of  a  lodger  under  a  ca.  sa.  is  not  sufficient 
to  entitle  him  to  a  discharge  from  custody, 
vhere  the  officer  was  lawfully  in  the  bouse. 
Levitt  V.  Dymoke  (1868)  Ir.  Rep.  3  C.  L.  1. 

M.Johnson  v.  Leigh  (1815)  6  Taunt. 
(Eng.)  246,  1  Marsh.  565,  16  Revised  Rep. 
614;  Morrish  v.  Murray  (1844)  13  Mees.  & 
W.  (Eng.)  52,  2  DowL  &  L.  1»9,  13  L.  J. 
£xch.  N.  S.  261. 

MCate  v.  Schaum  (1878)  61  Md.  299; 
Bailey  v.  Wright  (1878)  39  Mich.  96;  People 
V.  Hubbard  (1840)  24  Wend.  (W.  Y.)  369, 
35  Am.  Dec  628;  Curtis  v.  Hubbard  (1842) 
4  Hill  (N.  Y.)  437,  40  Am.  Dec.  282;  Holk- 
er  V.  Hennessey  (1897)  141  Mo.  527,  39 
LJR.A.165.  64  Am.  St.  Rep.  624,  42  S.  W. 
1090;  Welsh  v.  Wilson  (1885)  34  Minn.  92, 
24  N.  W.  327;  Closson  v.  Morrison  (1867) 
47  N.  H.  482,  93  Am.  Dec.  459;  Ilsley  v. 
Nichols  (1831)  12  Pick.  (Masa.)  270,  22 
Am.  Dec.  425;  Crabtree  v.  Robinson  (1885) 
L.  R.  15  Q.  B.  Div.  (Eng.)  312,  54  L.  J.  Q. 
B.  N.  8.  544,  33  Week.  Rep.  936,  50  J.  P. 
70;  Attack  v.  Bramwell  (1863)  3  Best  k  8. 
(Eag.)  520,  32  L.  J.  Q.  B.  N.  S.  146,  9  Jur. 
N.  8.  892,  7  L.  T.  N.  8.  740,  11  Week.  Rep. 
809;  Kerbey  v.  Denby  (1836)  1  Meea.  &,  W. 
{Sag.)  336,  2  Gale,  31,  5  L.  J.  Exch.  N.  S. 
162,  1  Tyrw.  &  G.  688. 

In  IlBley  v.  Nichols  (1831)  12  Pick. 
(Mass.)  270,  22  Am.  Dec.  425,  the  leading 
case  on  this  question  in  this  country,  the 
eourt,  after  reaching  the  conclusion  that  a 
valid  and  lawful  act  cannot  be  accomplished 
by  an  unlawful  means,  said:  "But  upon 
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more  general  grounds,  assuming  the  ques- 
tion to  be  open  for  examination,  both  upon 
considerations  of  principle  and  policy,  it 
appears  to  the  court  that  it  would  be  dan- 
gerous to  establish  the  rule  that  although 
a  man's  house  is  his  castle,  his  asylum,  and 
it  shall  not  be  forced  for  the  purpose  of 
serving  civil  process,  and  upon  a  balance  of 
the  considerations  of  expediency,  the  law 
holds  it  wise  to  allow  this  exemption  in 
favor  of  the  peace  and  security  of  families 
by  day  and  by  night,  even  though  the  serv- 
ice of  civil  process  is  thereby  delayed  or  de- 
feated, yet  that  a  legal  right  of  property 
may  be  acquired  by  the  direct  violation  of 
this  settled  and  salutary  principle  of  law. 
Such  a  decision  would,  afford  a  direct  en- 
couragement to  the  rash  and  turbulent 
creditor  to  violate  the  rules  of  law,  and  to 
do  that  which  might  lead  to  an  open  breach 
of  the  peace,  by  giving  legal  effect  to  his 
attachment,  if  he  can  procure  force  enough 
to  make  one  by  unlawful  and  violent  means. 
It  is  to  be  recollected  that  an  officer,  whilst 
acting  within  the  scope  of  his  authority  and 
in  conformity  to  the  rules  of  law,  is  not 
only  entitled  to  the  protection  of  the  law, 
but  has  power  to  command  the  assistance 
of  all  other  citizens;  and  the  law  extends 
the  like  protection  to  them.  But  it  would 
be. placing  such  officer  and  his  assistants  in 
a  most  critical  and  questionable  predica- 
ment if  they  could  be  employed  in  mak- 
ing a  lawful  attachment  by  unlawful 
means.  Should  the  officer  refuse  to  make 
an  attachment  under  these  circumstances, 
even  where  the  doors  are  forced  by  others 
for  the  purpose  of  enabling  him  to  enter 
and  make  the  attachment,  would  he  be  re- 
sponsible to  the  creditor  for  the  nonfea- 
sance? Would  citizens  be  liable  to  dam- 
ages, or  to  punislunent,  were  they  to  refuse 
to  aid  an  officer  who  should  undertake  to 
make  such  attachment?  Should  resistance 
be  made  from  within,  and  force  be  repelled 
by  force,  would  not  the  assailants  be  acting 
unlawfully)  would  not  the  owner  and  in- 
mates of  the  house  be  acting  lawfully? 
Should  death  ensue,  would  it  not  be  murder 
in  the  assailants?  But  it  is  unnecessary  to 
multiply  questions  with  a  view  to  suggest 
all  the  possible  ill  consequences  which  must 
arise  from  holding  that  the  act  is  'wrongful, 
aad  yet  that  a  valid  right  can  be  acquired 
by  means  of  such  wrong  act.-  The  conse- 
quences must  be  obvious.     If  -such  a  trans- 
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action  can  take  place  in  the  daytime,  it  may 
in  the  night.  If  the  owner  of  the  house  may 
defend  by  force  himself,  he  may  call  in  the 
assistance  of  others.  If  his  house  is  as- 
sailed by  force,  he  may  use  adequate  force 
to  repel  it.  To  such  a  conflict  of  rights  and 
powers,  we  thinlc  the  establishment  of  the 
proposition  contended  for  by  the  defend- 
ants would  directly  lead.  They  can  only  be 
avoided  by  either  legalizing  the  attachment 
and  the  means  of  affecting  it,  by  authoriz- 
ing the  oificer  to  break  open  the  doors  of  a 
dwelling  house  to  serve  civil  as  well  as 
criminal  process,  and  by  placing  within  his 
reach  a  sufficient  force  to  enable  him  to  ac- 
complish it,  by  holding  all  resistance  un- 
lawful, and  by  thus  throwing  around  the 
oificer  and  his  assistants  the  broad  shield 
of  the  law  for  their  protection;  or  else,  by 
holding  that  when  the  means  are  unlawful, 
all  the  declared  objects  and  purposes  to  be 
accomplished  thereby  are  alike  unlawful, 
and  that  no  legal  right  can  thereby  be  ac- 
quired, either  by  the  officer  himself  or  by 
his  employers.  But  as  it  is  a  well -settled 
rule  of  law,  established  upon  considerations 
of  policy,  that  the  doors  of  a  dwelling  house 
cannot  lawfully  be  forced  for  the  service  of 
civil  process,  we  think  it  follows,  as  a  nec- 
essary legal  consequence,  that  no  valid  at- 
tachment can  be  thereby  made." 

Reviewing  some  of  the  authorities  having 
an  apparently  different  aspect  from  this 
position,  the  court  further  said:  "In  Ba- 
con's Abridgment,  and  by  other  respectable 
compilers,  it  is  stated  that  on  a  capias,  or 
fieri  facias,  the  sheriiT  is  not  authorized  to 
break  the  door  of  a  dwelling  house,  though 
the  execution  would  be  good.  Bacon,  Abr. 
Sheriff  (N)  3.  The  authorities  on  the  sub- 
ject are  stated  with  great  clearness  and 
fullness  in  a  note  by  Mr.  Metcalf ,  the  Amer- 
ican editor  of  Yelverton's  Reports,  p.  29. 
On  a  reference  to  the  case  in  the  Year  Book 
18  Edw.  IV.  folio,  4,  which  is  usually  cited 
as  the  foundation  of  the  supposed  rule,  we 
think  it  is  quite  manifest  that  the  real 
point  decided  there  was,  that  a  sheriff  is 
not  justified  in  breaking  a  dwelling  house 
in  order  to  execute  a  fieri  facias,  for  a  fieri 
facias  will  not  excuse  an  officer  for  break- 
ing a  dwelling  house.  Lord  Coke,  in  his  re* 
port  of  Semayne's  Case  (1604)  5  Coke 
(Eng.)  93,  Smith,  Lead.  Cas.  228,  refers  to 
the  same  case  in  the  Year  Books,  and  says 
it  was  resolved  by  Littleton  and  all  his 
companions,  'that  the  sheriff  cannot  break 
ihe  defendant's  house  by  force  of  a  fieri 
facias,  but  he  is  a  trespasser  by  the  break- 
ing, and  yet  the  execution  which  he  then 
doth  in  the  house  is  good.'  It  is  obvious, 
from  the  facts,  that  this  point  was  not 
raised  or  decided  in  Semayne's  Case,  and  it 
is  not  mentioned  by  the  other  reporters  of 
the  same  case.  In  Lee  v.  Gansel  (1774) 
Oowp.  pt.  1  (Eng.)  p.  1,  Lofft,  374,  though 
the  above  cases  are  cited  by  Lord  Mansfield, 
as  they  stand,  yet  he  used  them  for  an- 
other and  distinct  purpose,  and  he  expressed 
no  opinion,  nor  had  he,  in  the  case  before 
him,  occasion  to  express  any,  upon  the  point 
no>w  under  consideration." 
L.R.A.1916D. 


The  court  also  said:  'In  Heminway  ▼. 
Saxton  (1807)  3  Mass.  222,  the  action  was 
trespass  quare  clausum,  against  a  deputy- 
sheriff  and  his  assistants,  alleging  that  they 
broke  and  entered  the  plaintifi''s  dwelling 
house,  and  took  and  carried  away  sundry 
articles  of  property,  with  other  wrongs. 
The  defendants  justified  under  a  writ 
against  the  plaintiff  and  an  attachment  of 
the  goods  made  thereon;  but  the  plaintiff 
had  judgment.  No  question  was  made  of 
the  validity  of  the  attachment,  and  it  does 
not  appear  whether  the  value  of  the  goods 
was  included  in  the  damages;  and  it  is  not, 
therefore,  a  direct  authority  for  anything 
more  than  that  it  is  unlawful  to  break  a 
dwelling  house,  in  order  to  make  an  attach- 
ment upon  a  writ,  and  that  an  action  of 
trespass  will  lie  for  it,  by  the  owner,  whose 
goods  are  thus  attached,  against  the  officer. 
But  as  it  is  a  general  rule  in  trespass,  that 
the  plaintiff  shall  be  indemnified  for  all 
losses  sustained  in  consequence  of  the  tor- 
tious act  of  the  defendant,  and  as  the  value 
of  the  goods  is  commonly  the  most  consid- 
erable, and  often  the  only  item  of  loss  in 
such  cases,  it  may  be  presumed  that  if  a 
different  rule  had  been  adopted  in  this  case, 
some  notice  would  have  been  taken  of  it. 
If  the  damages  were  given  according  to  the 
usual  rule,  the  case  is  an  authority  against 
the  validity  of  siich  an  attachment.  In 
WJdgery  v.  Haskell  (1809)  5  Mass.  165,  4 
Am.  Dec.  41,  Parsons,  Ch.  J.,  referred  to  the 
common  position  found  in  the  compilers,  as 
it  would  naturally  present  itself  to  his  rec- 
ollection at  the  moment,  as  an  apt  illustra- 
tion of  the  argument  which  he  was  enforc- 
ing. The  proposition  he  was  illustrating 
was  this:  That  the  protection  of  a  debtor's 
effects  from  attachment  in  his  house  is  not 
the  design  of  the  law,  but  only  an  inciden- 
tal protection,  resulting  from  the  provision 
that  a  man's  house  is  his  castle.  He  then 
adds:  'And  if  his  effects  are  found  without 
his  castle,  they  may  be  attached;  and  even 
in  his  castle  an  attachment  would  be  good, 
although  the  party  might  be  punish^  as 
a  trespasser  for  invading  the  castle.'  This 
dictum  would  be  entitled  to  great  weight 
had  it  been  the  result  of  examination  and 
reflection;  but  we  think  it  very  manifest 
that  it  was  not.  The  case  turned  upon  the 
validity  of  a  trust  assignment  by  an  in- 
solvent debtor,  to  an  assignee  of  his  own 
choice,  without  the  aet  or  consent  of  any 
of  his  creditors;  and  one  argument  in 
support  of  it  was,  that  in  effe<^  a  debtor 
m'i^t  do  the  same  thing;  that  is,  dis- 
pose of  his  property  at  his  own  will, 
without  the  assent  of  his  creditors,  by 
collecting  his  effects  i^ithin  his  dwelling 
house  and  p&ying  whom  he  pleased.  It  was 
this  arg^ument  which  the  chief  justice  was 
answering;  which  hi  did  very  powerfully, 
by  showing  that  although  a  debtor  might 
do  this,  it  was  not  because  the  law  deemed 
it  a  purpose  just  and  lawful  in. itself,  and 
one  which  might  be  accomplished  in  otiier 
modes,  but  was  necessarily  incidental  to  an- 
other and  higher  principle  of  the  Jaw,  de- 
signed to  afford  security  to  a  man  and  his 
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family,  by  the  protection  of  his  dwelling 
house.  It  was,  therefore,  concluded  that 
this  protection  could  not  be  extended  to  a 
conveyance  in  trust,  of  goods  not  within 
the  debtor's  dwelling  house.  That  part  of 
the  proposition  whidi  we  are  now  examin- 
ing, that  the  attachment  of  the  property 
would  be  good,  though  the  entry  of  the 
house  was  wrongful,  was  obviously  not  a 
point  in  the  case;  as  it  is  everywhere  con- 
ceded that  the  protection  of  the  dwelling, 
and  not  an  immunity  of  goods  from  attach- 
ment on  civil  process,  is  the  object  of  the 
legal  maxim,  we  think  it  equally  clear  that 
this  position  was  not  necessary  to  support 
the  argument  which  the  chief  justice  was 
maintaining." 

In  this  same  connection  Walworth,  Chan- 
cellor, in  CurtU  v.  Hubbard  (1842)  4  Hill 
(H.  T.)  437,  40  Am.  Dec.  292,  said:  "The 
remaining  question  is,  whether  a  sheriff, 
who  has  entered  the  bouse  of  another  in 
direct  violation  of  the  law,  for  the  purpose 
of  arresting  the  owner  or  seizing  his  goods, 
can  be  justified  in  consummating  the  wrong 
by  arresting  his  person  or  removing  the 
goods,  where  it  is  all  one  continuous  act. 
I  think,  upon  authority  as  well  as  upon 
principle,  he  cannot.  And  I  fully  concur  in 
the  opinion  of  the  learned  Chief  Justice  of 
Massachusetts  in  the  case  of  Ilsley  v.  Nich- 
ols (1832)  12  Pick.  (Mass.)  270,  22  Am. 
Dec.  425,  upon  this  question.  As  a  general 
rule,  no  person  can  acquire  a  right  to  the 
custody  of  the  person  or  the  possession  of 
the  property  of  another  by  his  own  illegal 
act.  And  I  think  this  would  never  have 
l>een  considered  an  exception  to  that  rule, 
had  not  the  language  of  the  case  cited  from 
the  Year  Boolcs  been  misapprehended.  In 
Semayne's  Case,  either  the  counsel,  or  one 
of  the  judges  who  delivered  the  opinion  of 
the  majority  of  the  court,  is  represented  as 
saying:  'By  Littleton  and  all  his  compan- 
ions it  is  resolved  that  the  sheriff  cannot 
bre&k  the  defendant's  house  by  force  of  a 
fieri  facias,  but  he  is  a  trespasser  by  the 
breaicing,  and  yet  the  execution  which  he 
then  doth  in  the  house  is  good.'  But  that 
certainly  could  not  have  been  intended  as  a 
translation  of  the  language  in  the  case  in 
the  Year  Book  18  Edw.  IV.  And  Cowper 
has  done  great  injustice  to  Ld.  Mansfleld  by 
quoting,  as  if  it  was  his  own  language,  a 
statement  of  that  case  which  bears  no  re- 
semblance to  the  note  of  the  decision  as  it 
is  in  the  Year  Book.  A  very  fair  transla- 
tion of  the  whole  case  is  given  by  Mr.  Met- 
calf,  in  his  note  to  the  case  of  Semayne  v. 
Oresham  (1602)  Yelv.  (Eng.)  20;  which 
translation  does  not  vary  materially  from 
that  of  Mr.  J.  Cowen  in  the  case  of  People 
V.  Hubbard  (1840)  24  Wend.  (W.  Y.)  371, 
35  Am.  Dec.  628.  The  substance  of  it  is, 
that  the  sheriff  had  an  execution  against  a 
party  in  a  civil  suit  who  had  locked  up  his 
goods  in  a  chest  in  his  house;  and  the  sher- 
iff went  and  broke  open  the  house  and  seized 
the  goods'  and  carried  them  off.  The  case 
being  stated  to  the  court  for  its  decision 
whether  the  sheriff  was  guilty  of  a  tort, 
Littleton  and  his  associate  judges  held  that 
L.R.A.1916D. 


the  party  injured  might  have  a  writ  of 
trespass  against  the  sheriff  for  breaking  his 
house,  notwithstanding  the  execution;  for, 
as  they  say,  'the  &.  fa.  will  not  excuse  him 
<ft  the  breaking  of  the  house,  but  of  the 
taking  of  goods  only.'  Not  that  it  would 
excuse  the  sheriff  for  having  taken  the  goods 
in  this  particular  case,  after  he  had  wrong- 
fully broken  into  the  house  where  they 
were.  But  the  words  'des  biens,'  which,  lit- 
erally translated,  is  'of  the  goods,'  seem  to 
have  led  to  the  erroneous  conclusion  that 
the  court  meant  to  decide  that  the  taking 
of  the  goods  in  the  particular  case  then 
stated  to  the  court  was  a  justifiable  act, 
notwithstanding  the  breaking  of  the  house 
to  get  access  to  them.  In  ihe  French  and 
Norman  French  languages,  the  article  is 
frequently  used  in  cases  where  we  dispense 
with  it.  And  'des,'  which  appears  to  be  a 
contraction  of  the  preposition  'de'  and  the 
article  'les,'  is  used  where  we  make  use  of 
the  corresponding  preposition  only.  Thus, 
the  English  expression,  'the  laws  of  men,' 
would,  in  French,  be  'les  lois  des  hommes; ' 
that  is,  literally,  'the  laws  of  the  men.'  lid. 
Mansfield,  who  seems  to  have  taken  it  for 
granted  that  in  the  case  in  the  Year  Books 
the  court  had  decided  that  the  taking  of 
the  goods  was  lawful  notwithstanding  the 
illegality,  intimates  that  he  would  not 
probably  have  so  decided  in  a  case  of  the 
first  impression.  Lee  r.  Gansell  (1774) 
Lofft  (Eng.)  381;  Cowp.  pt.  1,  p.  6.  And  it 
is  certain  no  such  question  could  have  arisen 
in  Semayne's  Case,  as  no  goods  had  been 
there  taken  by  the  sheriff;  for  it  was  an 
action  against  the  owner  of  the  house  for 
shutting  his  doors  and  refusing  to  permit 
the  sheriff  to  enter  and  seize  the  goods.  The 
fact  also  that  in  the  subsequent  case  of 
Yates  v.  Delamayne  (1777)  (Eng.)  cited  in 
Bacon  Abr.  title.  Execution  (N)  the  court 
set  aside  the  levy  on  an  execution,  because 
the  sheriff  had  illegally  entered  the  defend- 
ant's house  to  execute  the  writ,  is  conclu- 
sive to  show  that  it  was  not  then  considered 
as  settled  law  in  England  that  the  sheriff 
had  a  right  to  seize  the  defendant's  goods 
after  having  obtained  access  to  them  by  his 
own  wrongful  act.  That  case,  too,  appears 
to  have  been  decided  in  1776,  only  two  years 
after  the  case  of  Lee  v.  Gansell,  and  while 
Ld.  Mansfield  continued  to  preside  in  the 
Court  of  K.  B." 

In  Bailey  v.  Wright  (1878)  89  Mich.  96, 
the  court  said:  "It  is  admitted  this  was  a 
trespass,  but  it  is  claimed  the  levy  may  be 
a  good  levy  in  spite  of  the  wrongful  acts 
by  which  it  was  accomplished.  We  think 
this  is  too  dangerous  a  doctrine  to  be  tol- 
erated. Public  policy  requires  above  all 
things  that  courts  and  officers  executing 
their  process  shall  respect  the  lawful  rights 
of  all  persons.  The  practical  permission 
which  overzealous  oflftcers  would  receive  to 
commit  wrongs  with  substantial  impunity, 
if  their  levies  should  be  held  good  without 
regard  to  the  manner  of  their  enforcement, 
would  remove  every  check  on  lawlessness. 
To  hold  that  an  act  is  lawful  which  may  be 
lawfully  resisted  is  absurd.     Such  miscon- 
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cided  that  the  levy  being  unlawful,  a  sale  I  debtor  is  not  responsible  I'or  expense  of 
of  the  property  is  illegal,  and  that  the  |  the  levy  and  sale.'* 

ministers  are  upheld  in  violations  of  law,  or 
if  they  can  be  lawfully  opposed  in  exercis- 
ing their  functions,  as  they  may  be  if  such 
levies  are  held  valid." 

In  Hodgson  v.  Towning  (1836)  6  Dowl. 
P.  C.  (Eng.)  410,  a  defendant  arrested  on 
a  capias  ad  satisfaciendum  after  the  officer 
had  broken  an  outer  door  was  discharged 
out  of  custody  on  a  summary  application. 

MHillman  v.  Edwards  (1903)  —  Tez. 
Civ.  App.  — ,  74  S.  W.  787,  later  appeal 
(1902)  28  Tex.  Civ,  App.  308,  66  S.  W.  788. 

W.  W.  A. 


duct  should  neither  be  justified  nor  winked 
at.  Any  ofHcer  who  breaks  the  law  should 
be  held  to  be  entirely  without  excuse,  and 
as  fully  responsible  as  any  other  malefac- 
tor. The  doctrine  on  this  subject  is  so 
fully  discussed  in  Ilsley  v.  Nichols  (1831) 
12  Pick.  (Mass.)  270,  22  Am.  Dec.  425,  and 
People  V.  Hubbard  (1840)  24  Wend.  (N.  Y.) 
369,  35  Am.  Dec.  628,  that  we  need  not  go 
into  any  further  investigation.  The  doc- 
trine is  sensible  and  just,  and  is  the  only 
one  whereby  private  safety  and  public 
peace  can  be  preserved.  There  can  be  no 
respect  for  courts  and  their  process  if  their 
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LOUISVILLE  WATER  COMPANY,  Appt., 

V. 

H.  E.  LALLY. 

(168  Ky.  348,  182  S.  W.  186.) 

Water  company  —  negligent  turning  on 
of  water  —  forcing  open  faucet. 
A  water  company  cannot  be  held  liable 
for  negligently  turning  water  into  the  pipes 
of  a  house  so  violently  as  to  force  open  a 
screw  faucet  and  flood  the  property,^  since 
such  forcing  of  the  faucet  would  be  impos- 
sible. 

For  other  caaea,  gee  Evidence,  XII.  d,  in 
Dig.  1-52  N.  B. 

(February  8,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Branch  Fourth 
Division  of  the  Circuit  Court  for  Jefferson 
County,  in  plaintiff's  favor,  in  an  action 
brought  to  recover  damages  for  the  alleged 
negligent  flooding  of  plaintiff's  house.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  J.  Carroll,  for  appellant: 

If  the  injury  would  not  have  occurred 
but  for  the  plaintiff's  negligence,  he  can- 
not recover  even  if  the  defendant  is  guilty 
of  negligence. 

Hummer  v.  Louisville  t  N.  R.  Co.  128  Ky. 
486,  108  S.  W.  885;  Sandy  River  Cannel 
Coal  Co.  V.  Caudill,  22  Ky.  L.  Rep.  1175, 
60  S.  W.  180;  Chesapeake  &  O.  R.  Co.  v. 
Conley,  136  Ky.  601,  124  8.  W.  861. 

Messrs.  O'Neal  &  O'Neal  and  O.  H. 
Searcy  for  appellee. 

Clarke,  J.,  delivered  the  opinion  of  the 
court: 

Appellee    lived    at    226    Shawnee    Drive, 

Note.  —  As  to  power  of  court  to  disregard 
testimony    because    contrary    to    scientific 
principles,    see    annotation    following    this 
case,  post,  301. 
L.K..\.]»16D. 


Louisville,  Kentucky,  on  the  28th  of  July, 
1914,  and  owned  the  property.  About  5 
o'clock  in  the  afternoon  he,  his  wife,  and 
three  children  were  leaving  the  house  to 
spend  the  evening  with  his  brother,  when, 
through  one  of  the  children  wanting  a  drink, 
it  was  found  the  water  had  been  turned  off 
from  his  house,  and  none  could  be  drawn 
from  the  faucets.  They  left  their  home  and 
returned  about  half-past  10  o'clock  that 
evening,  when  they  discovered  that  the 
water  from  the  faucet  at  the  washstand  in 
the  bathroom  on  the  second  floor  bad  over- 
flowed the  basin,  and  flooded  a  considerable 
portion  of  the  house,  damaging  the  walls, 
floors,  and  furnishings. 

Appellee  instituted  this  action  against 
appellant,  and  recovered  a  judgment  for 
$694  for  the  damage  sustained  by  reason 
of  the  flooding  of  his  house,  and  appellant, 
having  been  denied  a  new  trial,  is  appeal- 
ing. 

Appellee's  petition  as  amended  alleges 
that  the  flooding  of  his  house  was  caused 
by  the  gross  negligence  and  carelessness 
of  appellant  in  suddenly  turning  on  and 
into  the  pipes  of  his  home  a  large  and  tre- 
mendous volume  of  water  of  extreme  veloc- 
ity, in  such  way  and  manner  as  to  forcibly 
cause  same  to  run  through  the  faucet  and 
piping  in  said  residence,  thereby  causing 
and  permitting  said  water  to  flood  the  prem- 
ises. 

The  evidence  shows  that  the  water  was 
turned  back  into  the  pipes  supplying  appel- 
lee's house  and  other  houses  in  the  neighbor- 
hood within  a  short  time  after  he  left  his 
home.  The  only  evidence  that  can  be  con- 
strued to  indicate  that  there  was  any  negli- 
gence in  the  way  in  which  the  water  waa 
turned  on  again  into  these  pipes  by  appel- 
lant is  given  by  two  ladies  living  in  the 
same  square  with  appellee,  who  testify  that 
when  the  water  was  turned  on  upon  this 
occasion  the  pipes  and  faucets  in  their 
homes  were  caused  to  shake  and  to  malce 


Digitized  by 


Google 


LOUISVILLE  WATER  CO.  v.  LALLY. 


301 


such  an  unusally  loud  noice  as  to  frighten 
them.  None  of  the  pipes  or  faucets  in  any 
of  these  residences  were  broken  or  bursted, 
or  damaged  in  any  way.  Appellee  testifies 
that  the  faucet  from  which  the  damaging 
water  flowed  was  in  perfect  condition,  both 
before  and  after  the  accident;  that  no  pipe 
or  fixture  or  fastening  in  his  home  was  hurt 
or  damaged  by  the  turning  on  of  the  water. 
There  is  no  explanation  in  any  of  the  proof 
from  which  it  can  be  conceived  how  the 
faucet  that  caused  this  damage  could  have 
been  turned  on  by  the  force,  volume,  or 
Telocity  of  the  wator  returning  into  the 
pipes,  not  even  from  the  testimony  of  the 
two  ladies,  to  whom  we  referred  above,  that 
the  water  had  been  turned  into  the  pipes 
by  appellant  with  such  unnecessary  and  un- 
usual force  as  to  cause  the  pipes  to  rattle 
and  give  forth  a  loud  noise.  Appellee  testi- 
fies that,  when  he  went  up  to  examine  the 
cause  of  the  flooding  of  the  house,  he  found 
the  faucet  of  the  washbasin  open  to  such 
an  extent  that  it  required  two  or  three 
turns  to  close  it;  that  the  faucet  was  one 
of  those  screw  faucets  that  turn,  compara- 
tively new,  and  that  it  was  not  hurt. 

Counsel  for  appellee  have  not  favored  us 
with  a  brief;  neither  the  pleadings  nor  the 
proof  afford  any  reasonable  explanation  of 
how  that  faucet  could  have  been  turned  on 
by  the  return  of  the  water  into  the  pipes 
when  turned  on  by  appellant,  and  we  are 
unable  to  imagine  how  that  could  have  done 
it.  The  only  explanation,  consistent  with 
physical  and  mechanical  laws  with  which 
we  are  familiar,  that  we  are  able  to  imagine, 
is  that  appellee,  or  some  member  of  his 
family,  left  the  faucet  turned  on,  and  that 
the  waste  pipe  from  the  basin  was  obstruct- 
ed in  some  way,  which  prevented  the  water 
from  escaping  through  the  waste  pipe  as 
fast  as  it  came  through  the  faucet,  and  tltat 
the  overflow  was  caused  in  this  way.  We 
have  been  unable  to  discover  the  scintilla  of 


evidence  of  negligence  upon  the  part  of  ap- 
pellant that  would  justify  the  court  in  over- 
ruling its  motion  for  a  peremptory  instruc- 
tion at  the  close  of  appellee's  testimony. 
The  evidence  in  this  case  can  supply  the 
necessary  scintilla  only  by  the  indulgence 
in  the  theory  that  the  force  with  which 
appellant  turned  the  water  into  the  pipes 
opened  the  faucet  by  unscrewing  it  at  the 
washstand,  and  that  would  be  to  suppose  a 
circumstance  inherently  inpossible  and  ab- 
solutely at  variance  with  well  established 
and  universally  recognized  physical  and 
mechanical  laws.  Water  may  be  turned  in- 
to pipes  with  sufficient  force  to  burst  Uiem 
or  tear  off  fixtures  such  as  the  faucet,  but 
not  so  as  to  unscrew  the  faucet.  I 

This  court,  in  the  case  of  Louisville  &  K. 
R.  Co.  V.  Chambers,  165  Ky.  705,  178  S. 
W.  1041,  after  stating  the  "scintilla  rule" 
prevailing  in  this  state,  said:  "These  rules 
cannot  apply  where  the  only  evidence  upon 
which  such  adverse  party  rests  bis  right  to 
succeed  consists  of  a  statement  of  alleged 
facts,  inherently  impossible  and  absolutely 
at  variance  with  well-established  and  uni- 
versally recognized  physical  laws." 

If  a  statement  of  alleged  facts  inherently 
impossible  and  absolutely  at  variance  with 
well-established  and  universally  recognized 
physical  laws  will  not  supply  the  required 
scintilla  of  evidence,  a  theory  inherently 
impossible  based  upon  a  statement  of  al- 
leged facts  certainly  cannot  supply  it. 

If  this  case  should  be  tried  again,  instruc- 
tion No.  3  should  not  be  given,  as  it  com- 
pletely destroys  the  effect  of  instruction  No. 
4,  which  correctly  presented  the  defense  of 
contributory  negligence. 

It  results,  therefore,  that  appellant's  mo- 
tion for  a  directed  verdict  should  have  been 
sustained,  and  the  judgment  herein  is  re- 
versed and  remanded  for  proceedings  con- 
sistent herewith. 


Annotation — ^Power  of  court  to  disregard  testimony  because  contrary  to 

scientific  principles. 


Earlier  cases  considering  the  question  j 
Ttnder  annotation  will  be  found  in  anno- 
tations in  Chybowski  v.  Bucyrus  Co.  7 
L.R.A.(N.S.)  357;  Fleming  v.  Northern 
Tissue  Paper  Mill,  15  L.B.A.(N.S.)  701; 
and  Wichita  Ice  &  Cold  Storage  Co.  v. 
Sheppard,  28  L.R.A.(N.S.)  648. 

As  to  credibility  and  effect  of  testi- 
mony of  one  injured  at  a  railroad  cross- 
ing that  he  looked  and  listened,  where 
he  must  have  detected  the  train  had  he 
looked  or  listened,  see  note  to  McCarthy 
V.  Bangor  &  A.  R.  Co.  L.R.A.1915B,  140. 

Evidence  which  .  is  opposed  to  well- 
known  and  recognized  scientific  facts 
I.JI.A.1916D. 


about  which  there  is  no  conflict,  and 
which  was  a  basis  of  a  judgment  in  the 
lower  courts,  will  be  reviewed  and  the 
judgment  reversed  if  justice  requires. 
Hudson  V.  Rome,  W.  &  0.  R.  Co.  (1895) 
145  N.  Y.  408,  40  N.  E.  8. 

Testimony  of  witnesses  which  is  con- 
trary to  physical  law  is  of  little  or  no 
value  whatever.  McLeod  v.  Miller 
(1915)  —  Nev.  — ,  153  Pac.  566. 

But  in  order  that  testimony  as  to  the 
manner  an  injury  was  inflicted  may  be 
disregarded  as  contrary  to  physical  laws, 
it  must  be  shown  to  be  such  by  demon- 
stration,  and   not   by  mere  conflict  of 
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evidence;  and  such  demonstration  must 
be  shown  affirmatively,  and  not  depend 
upon  the  credibility  of  witnesses.  Wink- 
ler V.  Power  &  Min.  Machinery  Co. 
(1910)  141  Wis.  244,  124  N.  W.  273. 

While  appellate  courts  uniformly  re- 
fuse to  weigh  evidence,  they  do  not  re- 
nounce the  right  to  reject  entirely  the 
testimony  of  witnesses  found  to  be.  re- 
pugnant to  physical  law  and  facts.  Tes- 
timony to  be  entitled  to  any  weight 
must  be  within  the  bounds  of  reason; 
failing  in  this  it  cannot  be  denominated 
evidence,  and  should  be  cast  out  as  de- 
void of  probative  force.  But  when  the 
testimony  of  witnesses  can  reasonably 
be  reconciled  to  the  physical  facts,  the 
courts  will  not  reject  it,  nor  weigh  it, 
notwithstanding  it  may  believe  the 
weight  of  physical  evidence  opposes  that 
given  by  witnesses.  It  is  the  duty  of 
courts  to  determine  what  constitutes  sub- 
stantial evidence,  and  the  business  of 
triers  of  facts  to  settle  conflicts  there- 
in. Stafford  v.  Adams  (1905)  113  Mo. 
App.  717,  88  S.  W.  1130. 

And  so  it  was  held  that  no  law  of 
physics  need  be  disregarded  in  accept- 
ing testimony  that  one's  hand  was  forced 
a  distance  of  18  inches  onto  a  saw  as  the 
result  of  a  blow  from  a  stick  which  had 
been  caught  in  a  revolving  wheel;  con- 
sidering that  such  one  was  standing  on 
the  side  of  the  table  which  carried 
the  exposed  saw  and  on  a  line  with  the 
wheels  and  a  pile  of  waste,  and  that  the 
stick  declined  from  this  pile  towards  the 
wheels,  which  were  rapidly  revolving, 
their  rotary  motion  being  towards  the 
saw.     (Ho.)  Ibid. 

So,  also,  in  Phillips  v.  Southwest  Mis- 
souri R.  Co.  (1913)  170  Mo.  App.  416, 
155  S.  W.  470,  the  court  stated  that 
while  it  was  willing  to  give  full  force 
and  effect  to  the  rule  laid  down  to  the 
effect  that  courts  are  not  bound  to  give 
credence  to  the  evidence  of  witnesses 
which  is  so  opposed  to  natural  law  and 
the  physical  facts  as  to  be  manifestly 
false,  yet  it  was  not  prepared  to  say 
that  it  is  a  physical  impossibility  for  a 
heavy  fender  on  a  street  car,  in  a  sudden 
and  violent  fall,  not  stopping  until  the 
front  end  of  it  came  within  7  inches  of 
the  ground,  to  so  strike  one  with  such 
force  as  to  break  his  leg  a  few  inches 
above  the  ankle. 

And  an  impossible  state  of  facts 
against  natural  laws  is  not  shown  by 
testimony  that  a  man  sixty-seven  years 
of  age,  weighing  175  pounds,  threw  a 
man  sixty-four  years  of  age  and  weigh- 
ing 166  pounds  a  distance  of  7  feet,  so 
as  to  warrant  such  testimony  being  dis- 
L.R.A.1916D. 


regarded  as  unworthy  of  belief.  Peter- 
son V.  Liddington  (1915)  —  Ind.  App, 
— ,  108  N.  E.  977. 

But  testimony  as  to  the  quantity  of 
water  essential  to  the  proper  irrigation 
of  lands  will  be  disregarded  although 
uncontroverted,  where  the  absurdity  of 
such  testimony  is  manifest.  Whited  v. 
Cavin  (1909)  55  Or.  98,  105  Pac.  396. 
It  was  claimed  in  this  case  that  a  flow 
of  17  inches  of  water  per  acre  was  neces- 
sary, but  the  court  pointed  out  that  1 
inch  of  water  under  6-inch  pressure  min- 
er's measurement  is  one  fortieth  of  a 
second  foot  and  furnishes  a  flow  of  675 
gallons  per  hour,  which  in  thirty  days 
would  furnish  li  acre  feet  or  6  acre  feet 
of  water  for  a  four  months'  irrigation, 
and  so  a  flow  of  17  inches  would  cover 
an  area  equal  to  1  acre  to  a  depth  of  25i 
feet  each  month  or  102  acre  feet  during 
an  irrigation  season  of  four  months. 
And  added  that  the  quantity  allowed 
by  the  government  for  irrigation  sea- 
son in  similar  localities  and  altitudes 
with  like  soil  is  usually  about  li  acre 
feet. 

So,  also,  testimony  that  a  certain  wine 
is  "Ohio  claret  wine"  within  the  law  and 
the  definition  of  the  food  department 
will  be  disregarded  where,  to  give  it 
weight,  the  characteristics,  distinctive, 
and  predominant  ingredients  of  the 
grape,  tartaric  acids,  must  be  disregarded, 
which  would  take  away  the  most  obvious 
and  convincing  means  of  identifying  a 
true  claret  wine.  United  States  v.  60 
Barrels  of  Wine  (1915)  225  Fed.  846. 

And  that  an  engine  and  cars  which 
left  the  tracks  and  smashed  into  and 
through  the  front  fence  and  yard  of  cer- 
tain premises,  so  jarred,  shook,  and 
moved  the  house  that  a  woman  sleeping 
in  bed  was  thrown  from  her  position 
thereon,  over  the  foot  thereof,  which 
was  2  feet  higher  than  the  mattress,  was 
held  in  Louisville  &  N.  R.  Co.  v.  Cham- 
bers (1915)  165  Ky.  703, 178  S.  W.  1041, 
to  be  inherently  impossible,  and  so  abso- 
lutely inconceivable  that  testimony  to 
that  effect  could  not  be  accepted  as  true, 
where  the  evidence  was  that  neither  the 
eng^e  nor  the  car  struck  the  house, 
and  that,  aside  from  the  breaking  of  a 
pane  of  glass  in  the  front  door  by  a 
flying  picket  from  the  fence,  nothing  in- 
side the  house  was  disturbed,  except  that 
strings  suspending  a  couple  of  pictures 
brdke  and  the  stovepipe  became  discon- 
nected, and  especially  in  view  of  the 
fact  that  other  occupants  of  the  dwel- 
ling were  not  thrown  from  their  bed  or 
seriously  disturbed,  and  one  was  not 
even  awakened. 


Digitized  by 


Google 


ANNOTATION— TESTIMONY  bPPOSED  TO  SCIENTIFIC  PKINCIPLES.       303 


It  will  not  be  declared  as  a  matter 
of  law  to  be  a  physical  impossibility 
that  a  car  could  be  started  with  such 
vioienee  as  to  cause  one  alighting  to 
lose  her  balance  and  be  thrown  down, 
and  the  ear  stopped  within  2  or  3  feet. 
Zeiler  v.  Metropolitan  Street  B.  Co. 
(1911)  153  Mo.  App.  613,  34  S.  W.  1067. 
And  in  Elliott  v.  Metropolitan  Street 
R.  Co.  (1911)  157  Mo.  App.  617,  138  S. 
W.  663,  it  was  held  that  testimony  that 
a  car  started  with  such  violence  as  to 
throw  one  into  the  rear  vestibule,  and 
stopped  again  within  2  or  3  feet,  is  not 
opposed  by  physical  fact  or  law,  citing 
Zeiler  v.  Metropolitan  Street  R.  Co. 
(Mo.)  supra. 

Bat  testimony  that  a  boy  succeasfully 
boarded  a  freight  train  running  at.  the 
speed  of  an  express  train,  and  th&t '  the 
train  was  brought  to  a  dead  stop  within 
10  feet,  is  so  repugnant  to  the  laws  of 
physics  of  common  knowledge  that  a 
reasonable  mind  must  reject  it  as  wholly 
impossible  of  belief.  Giles  v.  Missouri 
P.  R.  Co.  (1913)  169  Mo.  App.  24,  154 
S.  W.  852. 

Testimony  that  one  alighting  from  a 
car,  and,  while  her  hand  was  still  on  the 
hand  holds,  was  hurled  to  the  pavement 
by  a  sudden  jerking  of  the  car,  is  not  so 
opposed  to  natural  law  as  to  be  incred- 
ible because  of  fact  that  she  fell  for- 
ward, and  so  tending  to  show  that  she 
must  have  n^ligently  stepped  from  a 
moving  car.  Pickens  v.  Metropolitan 
Street  B.  Co.  (1907)  125  Mo.  App.  669, 
103  S.  W.  124.  The  court  stated  that 
the  direction  of  her  fall  doubtless  was  in- 
fluenced by  three  opposing  forces, — the 
eastern  motion  she  derived  from  the  car, 
her  southward  motion  in  attempting  to 
step  from  it,  and  the  resistance  oSered 
by  her  attachment  to  the  hand  hold, 
which  certainly  could  have  greatly  in- 
flnenced  the  direction  and  nature  of  the 
fall  And  the  same  doctrine  was  applied 
in  Bamett  v.  Metropolitan  Street  R.  Co, 
(1909)  138  Mo.  App.  192,  120  S.  W.  730. 
And  in  Klass  v.  Metropolitan  Street 
E.  Co.  (1913)  169  Mo.  App.  617,  155  S. 
W.  57,  action  by  passenger  on  street  car 
for  injuries  alleged  to  have  been  caused 
by  being  thrown  to  the  pavement  as  a 
result  of  a  sudden  starting  of  the  car  as 
she  was  alighting,  there  was  testimony 
that,  although  the  car  was  moving  east- 
ward, the  injured  passenger  was  thrown 
to  the  east;  and  it  was  contended  that 
this  testimony  was  physically  impos- 
sible, as  a  person  on  the  south  aide  of  an 
east-bound  car,  who  is  facing  east  and 
standing  on  the  steps  when  the  car  stops, 
will  invariably  be  thrown  backwards  to- 
L.E.A.1916D. 


wards  the  west  as  the  car  starts  east 
again  suddenly.  The  court  in  answering 
this  contention  said:  "Of  course  we  are 
not  bound  to  give  any  consideration  to 
the  testimony  of  a  witness  that  is  repug- 
nant to  undisputed  and  indisputable 
physical  facts  and  laws,  but  we  do  not 
regard  the  testimony  of  this  witness  as 
falling  under  that  rule.  Counsel  for  de- 
fendant assert  that,  in  the  position  occu- 
pied by  Mrs.  Klass  as  described  by  the 
witness,  the  certain  effect  of  a  sudden 
forward  start  of  the  ear  wotild  have 
been  to  throw  her  westward  gainst  the 
rear  end  of  the  vestibule,  and  not  for- 
ward, but  it  must  be  borne  in  mind  that 
several  opposing  and  mutually  modify- 
ing forces  were  brought  into  action, 
namely:  First,  the  jerk  of  the  car, 
which,  if  not  interfered  with,  would  have 
thrown  the  woman  in  the  opposite  di- 
rection; second,  the  force  produced  by 
the  movement  of  Mrs.  Klass  in  leaving 
the  car,  which  at  the  time  was  exerted 
in  a  direction  at  right  angles  to  that  of 
the  motion  of  the  car;  third,  the  resist- 
ance to  the  suddenly  introduced  force 
offered  by  the  hand  hold;  and,  fourth, 
the  involuntary  effort  a  person  will  make 
to  retain  his  ecfuilibrinm  under  such  cir- 
cumstances. Obviously  the  direction 
given  the  falling  body  of  a  person  who 
has  some  means  and  opportunity  for  re- 
sistance to  the  major  force  would  vary 
in  different  instances,  and  would  depend 
on  the  relative  strength  of  the  inter- 
acting forces.  It  would  not  do  for  us  to 
indulge  in  a  dogmatic  conclusion,'  and  to 
pronounce  that  to  be  impossible  which 
not  only  is  possible,  but  is  well  within 
the  scope  of  the  reasonable  results  of 
the  forces  brought  into  play.  The  ques- 
tion of  whether  or  not  the  testimony  of 
the  witness  is  consistent  with  physical 
fact  and  law  in  this  instance  should  be 
regarded  as  one  of  fact  for  the  jury  to 
determine." 

But  in  Scroggins  v.  Metropolitan 
Street  R.  Co.  (1909)  138  Mo.  App.  215, 
120  S.  W.  731,  testimony  of  one  that  as 
she  was  about  to  alight  from  a  car,  she' 
having  released  her  hand  hold  at  the 
time  she  went  to  step,  that  she  was 
thrown  from  the  car  head  first  in  the  di- 
rection the  car  was  moving  by  a  sudden 
starting  of  it,  was  held  to  be  in  opposi- 
tion to  the  undisputed  physical  facts 
and  laws  of  motion  and  physical  forces 
as  to  not  warrant  relief.  The  court 
said:  "How  could  the  sudden  starting 
of  the  ear  when  she  was  in  that  position 
have  the  effect  of  throwing  her  head 
first  in  the  direction  in  which  the  car 
was  going  >  the  natural  result  of  such 
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start  would  have  been  to  jerk  her  feet 
towards  the  east  and  to  pitch  her  body 
in  the  opposite  direction;  that  would 
have  been  the  effect  produced  on  an  in- 
animate body  in  her  position,  and  the 
only  modifying  force  that  could  have 
given  a  different  direction  to  her  fall 
would  have  been  her  subconscious  ef- 
forts to  counteract  the  sudden  force 
exerted  against  her.  Manifestly  such 
involuntary  but  unsupported  efforts 
could  not  have  produced  a  counteracting 
force  so  pronounced  as  to  overcome  the 
impetus  given  her  body  by  the  starting 
of  the  car,  and  to  pitch  her  body  in  a 
direction  opposite  to  that  it  otherwise 
would  have  taken,  and  that,  too,  with  a 
momentum  so  great  to  cause  her  to 
slide  head  first  on  the  pavement  in  the 
direction  the  car  was  going.  Her  version 
of  the  occurrence  is  too  unreasonable  to 
pass  muster.  Clearly  her  fall  was  caused 
by  her  own  negligence  in  attempting  to 
alight  from  a  rapidly  moving  car." 

And  following  the  Scroggins  Case  as 
authority,  it  was  held  in  Daniels  v.  Kan- 
sas City  Elev.  B.  Co.  (1913)  177  Mo. 
App.  280,  164  S.  W.  154,  where  one 
thrown  from  a  car  fell  forward  with  the 
ear,  that  testimony  that,  as  he  was 
boarding  the  car  and  before  he  could 
get  his  hand  on  the  hand  hold,  he  was 
thrown  from  the  car  by  a  sudden  for- 
ward jerk,  was  contrary  to  natural  law, 
and  should  not  be  credited. 

In  St.  Louis  Southwestern  R.  Co.  v. 
Britton  (1911)  111  C.  C.  A.  216,  190 
Fed.  316,  a  female  passenger  on  a  rail- 
road train  who  was  seated  on  the  left 
side  of  the  ear,  facing  the  direction  the 
train  was  going,  and  near  the  aisle, 
claimed  that,  because  of  the  stopping  of 
the  train  with  a  sudden  jerk  or  jolt,  she 
was  thrown  against  the  window  sill  and 


her  left  side  and  back  injured.  But  the 
court,  in  reversing  a  judgment  in  her 
favor,  said  that,  viewing  her  testimony 
in  the  most  favorable  light,  she  was  not 
injured  by  being  thrown,  and  was  not 
thrown  against  the  car  window,  but 
that  she  labored  under  an  hallucination 
in  that  respect;  that  a  sudden  stopping 
of  the  train  would  have  precipitated 
her  forward,  and  not  thrown  her  side- 
ways some  distance  to  the  window;  and, 
further,  that  sitting  where  she  was,  had 
she  been  suddenly  thrown  side  ways 
against  the  window  sill,  she  would  not 
have  been  struck  in  the  side  and  back 
below  the  ribs,  but  much  higher  up,  at  ox 
about  the  shoulders. 

But  in  Missouri,  K.  &  T.  B.  Co.  v. 
Morin  (1906)  —  Tex.  Civ.  App.  — ,  144 
S.  W.  1191,  action  for  injuries  to  one 
working  in  a  car,  alleged  to  be  due  to 
such  car  being  struck  by  another  car  in 
process  of  switching,  it  was  contended 
that  in  view  of  the  testimony  that  the 
injured  party  was  lying  on  some  sacks 
while  up  in  the  east  end  of  the  car, 
against  the  east  wall,  with  his  head  to 
the  east,  a  little  diagonally  across  the 
sacks,  with  his  feet  up  against  the  south 
side  of  the  car,  his  further  testimony 
that  he  was  thrown  in  a  westerly  direc- 
tion was  contrary  to  natural  law,  as  the 
engine  which  struck  his  car  came  from 
the  east.  But  the  court  said  that,  while 
it  would  not  consider  evidence  that  is 
in  direct  conflict  with  known  and  recog- 
nized natural  or  physical  laws,  yet,  con- 
sidering his  position  and  the  force  of  the 
jar,  they  could  not  say  what  effect  the 
physical  or  natural  law  would  have  in 
such  a  contingency  as  to  the  manner  in 
which  he  would  be  thrown,  and  so  would 
not  say  that  it  should  be  disregarded. 

J.  H.  B. 


MINNESOTA  SUPREME  COURT. 

W.  D.  WASHBURN,  Jr.,  Respt, 

V. 

GREGORY  COMPANY,  Appt. 
(126  Minn.  491,  147  N.  W.  706.) 

Tax  —  minerals. 

1.  Where  mineral  interests  in  real  estate 
are  owned  s^arately  from  the  interests  in 
the  surface,  such  mineral  interests  are  land, 

Headnotes  by  Btjt^n,  J. 

Note.  ^  For   interest  of  other  than   the 
owner  of  the  soil  in  mineral  in  situ  ax  in- 
dependent subject  of  taxation,  Hee  annota- 
tion following  this  case,  post,  307. 
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taxable  as  such,  and  should  be  taxed  s^a- 

rately  from  the  surface  interests. 

For  other  cases,  see  Taxes,  I.   e,  in  Dig. 

l-5i  N.  8. 
Same  —  certificate  ^  sufllclency. 

2.  A  tax  certificate,  based  upon  tax  pro- 
ceedings in  which  the  property  is  described 
by  its  government  description,  without  men- 
tioning a  mineral  interest  owned  separate- 
ly from  the  surface,  does  not  cover  such 
mineral  interest. 
For  other  cases,  see  Taxes,  III.  f,  in  Dig. 

1-52  N.  8. 

(May  29,  1914.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Crow   Wing 
County  in  plaintiff's  favor  in  an  action  to 
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determine  adverse  claims  to  certaia  mineral 
interests  reserved  by  plaintiff  in  a  deed  exe- 
cuted bj  him.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  lieon  E.  Imm,  for  appellant: 

The  time  for  redemption  from  the  sale 
thereunder  having  expired,  a  tax  judgment 
regularly  entered,  the  court  having  juris- 
diction of  the  subject-matter,  is  conclusive 
as  to  all  defenses  except  that  the  tax  was 
paid  or  the  .iroperty  was  exempt. 

That  after  transfer-  reserving  minerals 
alone  or  minerals  with  an  easement  in  the 
surface,  or  sale  of  the  minerals  and  an  ease- 
ment, or  minerals  alone,  land  is  assessed 
and  taxed  as  if  the  separation  of  interests 
had  not  been  made,  does  not  affect  the 
court's  jurisdiction. 

McQuade  v.  Jaffray,  47  Minn.  326,  50  K. 
W.  233;  Hoyt  v.  Clark,  64  Minn.  139,  66 
K.  W.  262;  Falvey  v.  Hennepin  County,  76 
Minn.  257,  79  X.  W.  302;  Minneapolis  R. 
Terminal  Co.  ▼.  Minnesota  Debenture  Co., 
81  Minn.  67,  83  N.  W.  485;  Hause  v.  St. 
Paul,  94  Minn.  115,  102  N.  W.  221;  Obst 
V.  Ramsey  County,  95  Minn.  123,  103  N.  W. 
893. 

Mr.  O.  E.  Pardy,  for  respondent: 

The  owner  of  land  may  segregate  the 
mineral  estate  from  the  rest  of  the  land, 
and  convey  one  part  without  the  other. 

Carlson  v.  Minnesota  Land  &,  Coloniza- 
tion Co.,  113  Minn.  361,  129  N.  W.  768; 
Buck  y.  Walker.  115  Minn.  243,  132  N.  W. 
206,  Ann.  Cas.  1912D,  882. 

In  order  to  tax  the  plaintiff's  estate  it 
was  incumbent  upon  the  state  to  describe 
the  estate  as  an  estate  in  minerals  and 
mineral  rights,  and  tax  it  as  such. 

Jaggard  Taxn.  §  67,  p.  368;  Re  Maple- 
wood  Coal  Co.,  213  lU.  283,  72  N.  £.  786. 

The  tax  is  levied  and  becomes  a  legal 
and  valid  tax  when  the  final  operative  step 
has  been  taken  so  as  to  create  a  specific 
charge  upon  the  land. 

Libby  v.  West  St.  Paul,  14  Minn.  248, 
Gil.  181 ;  McCormick  v.  Fitch,  14  Minn.  252, 
GU.  185. 

The  mineral  estate  must  be  separately 
taxed. 

Logan  v.  Washington  County,  29  Pa.  373, 
14  Mor.  Min.  Rep.  108;  Sanderson  v.  Scran- 
ton,  105  Pa.  469;  Rockwell  v.  Warren 
County,  228  Pa.  430,  139  Am.  St.  Rep.  1006, 
77  Atl.  665;  State  v.  Downman,  —  Tex. 
Civ.  App.  — ,  134  S.  W.  793;  37  Cyc.  775; 
Greene  County  v.  Lattas  Creek  Coal  Co.,  179 
Ind.  212,  100  N.  E.  561. 

The  statutes  of  Minnesota  provide  for 
the  assessment  and  taxation  of  the  mineral 
estate  apart  from  the  surface  rights. 

Minn.  Gen.  Laws  1905,  chap.  161;  Gilfil- 
lan  V.  Hobart,  35  Minn.  185,  28  N.  W.  222; 
L.R.A.1916D.  20 


Henkel  v.  Pioneer  Sav.  &  L.  Co.,  61  Minn. 
35,  63  N.  W.  243. 

Bonn,  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  was  the  owner  of  certain  real 
estate  in  Crow  Wing  county,  Minnesota. 
April  15,  1907,  he  executed  and  delivered  a 
deed,  which  was  duly  recorded,  describing 
the  land  by  its  government  description,  but 
"reserving  ...  all  ores,  mines,  miner-* 
als,  fossils,  mineral  oils,  and  mineral  paints 
which  may  be  in  or  upon  said  lands,  with 
the  privilege  of  searching,  digging,  boring, 
shafting,  and  mining  therefor  on  any  and 
every  part  of  the  said  premises  ...  to- 
gether also  with  the  right  of  building,  main- 
taining as  long  as  needed,  and  removing 
when  not  needed,  any  buildings,  structures, 
etc.,  needed  for  such  mining  operations." 
There  was  a  provision  for  the  payment  of 
damages  to  any  buildings  of  the  grantee, 
or  injury  to  the  soil  for  cultivation,  caused 
by  any  mining  operations. 

Plaintiff  brought  this  action  to  determine 
adverse  claims  to  the  interest  reserved  by 
him  in  the  deed.  Admittedly  he  still  owns 
this  interest  unless  his  title  was  devested  by 
the  sale  of  the  land  to  the  state  for  the 
taxes  of  1007,  and  the  expiration  of  the 
time  for  redemption.  Defendant  is  the 
owner  of  this  tax  title,  through  assignment 
from  the  state,  and  claimed  to  have  ac- 
quired thereby  the  title  of  plaintiff  to  the 
mineral  rights  reserved  by  the  deed.  The 
decision  of  the  trial  court  was  that  plain- 
tiff was  the  owner  of  these  mineral  rights. 
Judgment  was  entered  accordingly,  and  de- 
fendant appealed. 

The  question  involved  is  whether  the  tax 
proceedings,  in  which  the  land  was  described 
by  its  government  description,  without  in 
terms  including  or  excluding  the  mineral 
rights  held  by  another  than  the  owner  of 
the  surface,  operated  to  assess  and  levy  a 
tax  upon  such  mineral  rights,  and  to  convey 
such  rights  to  the  purchaser  at  the  tax  sale. 

If  the  tax  was  assessed  and  levied  upon 
the  entire  land,  including  the  mineral 
rights,  and  .if  the  taxing  officers  might 
legally  so  assess  and  tax  together  the  sur- 
face and  mineral  rights,  the  irregularity  in 
not  taxing  separately  the  interests  of  the 
different  owners  did  not  affect  the  jurisdic- 
tion of  the  court  in  the  tax  proceedings. 
Under  our  statutes  the  true  ownership  of 
lands  sought  to  be  charged  by  tax  proceed- 
ings is  not  material.  McQuade  v.  Jaffray, 
47  Minn.  326,  50  N.  W.  233;  Minneapolis  R. 
Terminal  Co.  v.  Minnesota  Debenture  Co. 
81  Minn.  66,  83  N.  W.  485;  Ballard  v.  Hun- 
ter, 204  U.  S.  241,  51  L.  ed.  461,  27  Sup.  Ct. 
Rep.  261.  As  stated  in  the  Ballard  Case 
(p.  258)   with  reference  to  the  statutes  of 
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Arkansas,  our  statutes  "virtually  make  the 
land  a  party  to  the  suit  to  collect  the  taxes. 
It  is  from  the  lands  alone,  and  not  from 
their  owner,  that  the  taxes  are  to  be  satis- 
fied." In  the  Minnesota  Debenture  Co. 
Case,  land  consisting  of  two  distinct  par- 
cels with  different  owners  was  assessed, 
taxed,  proceeded  against,  and  sold  as  one 
parcel.  It  was  held  that  this  might  hare 
.been  a  defense  if  presented  when  applica- 
tion for  judgment  was  made,  but  that  the 
owner  or  owners  of  the  land  were  concluded 
by  the  judgment  in  the  tax  proceedings. 

If,  however,  the  description  of  the  prop- 
erty in  the  tax  proceedings  and  certificate 
covered  only  the  estate  of  the  owner  of  the 
surface,  and  not  that  of  the  owner  of  the 
mineral  rights,  the  taxes  were  not  a  lien 
upon  the  estate  of  the  latter,  and  the  judg- 
ment did  not  attach  to  or  the  certificate 
convey  such  interest. 

It  is  well  setted  in  this  state,  as  else- 
where, that  the  owner  of  land  may  segre- 
gate the  mineral  estate  from  the  rest  of 
the  land,  and  convey  either  interest  with- 
out the  other.  It  is  also  clear  that  the 
reservation  in  this  case  was  valid.  Carlson 
V.  Minnesota  Land  &  Colonization  Co.  113 
Minn.  361,  129  N.  W.  768;  Buck  v.  Walker, 
115  Minn.  239,  132  N.  W.  205,  Ann.  Cas. 
1012D,  882.  As  stated  by  Chief  Justice 
Start  in  the  Buck  Case:  "Contracts  except- 
ing ores  and  minerals  from  grants  of  land, 
with  a  reservation  of  the  right  to  enter  upon 
the  portion  thereof  granted,  are  in  accord- 
ance with  long-established  usage,  and  have 
been  invariably  held  by  the  courts  to  be 
valid."  As  stated  by  Mr.  Justice  Lewis  in 
the  Carlson  Case:  "The  owner  may  convey 
any  part  of  real  estate.  He  may  convey 
some  particular  deposit  or  stratum  and  re- 
tain the  surface,  or  he  may  convey  a  part 
or  all  of  the  mineral  strata  or  deposits  and 
retain  the  surface.  Such  strata  or  deposits 
are  land."  There  is  no  dissent  from  the 
proposition  that  such  an  interest  so  created 
or  reserved  is  land,  whatever  may  be  the 
case  luder  leases  or  other  contracts  imder 
which  the  right  to  mine  is  granted  for  a 
fixed  term.  "The  minerals  and  the  surface 
interests  may,  by  separate  conveyance,  be- 
come separate  pieces  of  real  estate,  and 
held  by  different  persons,  and  each  estate 
may  be  separately  seized  and  sold  by  execu- 
tion, and  each  may  be  defeated  by  the  stat- 
ute of  limitations  as  any  other  real  estate. 
See  Kincaid  v.  McGowan,  88  Ky.  91,  18 
L.R-A.  289,  4  S.  W.  802,  where  the  matter 
is  fully  discussed.  The  mineral  estate, 
when  severed  by  conveyance,  being  sep- 
arate real  estate,  may  be  taxed  as  other 
real  estate."  Stuart  v.  Com.  94  Ky.  595,  23 
S.  W.  367.  That  mines  may  form  a  dis- 
tinct possession  and  a  different  inheritance 
L.R.A.1916D.    . 


from  the  surface  lands  was  the  settled  law 
in  England  and  in  this  country  long  before 
the  enactment  of  any  statute  on  the  sub- 
ject. Caldwell  v.  Copeland,  37  Pa.  427,  78 
Am.  Dec.  436,  1  Mor.  Min.  Rep.  189.  It 
would  seem  to  follow  logically  that  the 
mineral  estate,  being  land,  is  taxable  sep- 
arately from  the  surface,  when  the  owners 
are  diiS'erent,  just  as  when  the  owner  of  a 
tract  of  land  conveys  a  part  of  it  to  an- 
other the  parcel  of  each  is  taxable  sep- 
arately. And  that  this  is  the  law,  even  in 
the  absence  of  statute,  there  can  be  no 
doubt.  37  Cyc.  776,  and  cases  cited  in 
note  64;  note  to  Wolfe  County  t.  Beckett, 
17  L.R.A.(N.S.)   688. 

Many  of  tke  authorities  cited,  notably 
the  Pennsylvania  and  Illinois  cases,  hold 
that  where  there  is  a  divided  ownership 
there  must  be  a  divided  taxation.  The 
statutes  of  several  states  provide  that  the 
interests  in  such  cases  shall  be  separately 
taxed.  We  do  not,  however,  refer  to  these 
cases  for  the  purpose  of  supporting  the  view 
that  prior  to  the  enactment  of  chapter  161, 
p.  196,  Laws  1906,  a  separate  assessment 
and  taxation  was  obligatory  in  the  sense 
that  an  attempt  to  tax  the  two  interests 
together  would  necessarily  make  a  judg- 
ment void  on  collateral  attack.  We  place 
emphasis  on  the  state  of  the  law  at  the 
time  this  statue  was  enacted  as  an  aid  in 
ascertaining  the  object  of  the  leglslaturei. 
Chapter  161,  p.  196,  Laws  1905,  in  force  at 
the  time  of  the  assessment  and  levy  in  ques- 
tion, and  now  Gen.  Stat.  1913,  §  1973,  reads 
as  follows:  "That. whenever  any  mineral, 
gas,  coal,  oil,  or  other  similar  interests  in 
real  estate  are  owned  separately  and  apart 
from  and  independently  of  the  rights  and 
interests  owned  in  the  surface  of  such  real 
estate,  such  mineral,  gas,  coal,  oil,  or  other 
similar  interests  may  be  assessed  and  taxed 
separately  from  such  surface  rights  and  in- 
terests in  said  real  estate,  and  may  be  sold 
fot  taxes  in  the  same  manner  and  with  the 
same  effect  as  other  interests  .  .  .  are 
sold  for  taxes." 

As  we  have  stated,  it  was  the  unques- 
tioned law,  at  the  time  this  statute  was 
passed,  that  mineral  interests  in  real  estate 
owned  separately  and  apart  from  interests 
in  the  surface  were  real  estate  and  might 
be  assessed  and  taxed  separately  from  the 
surface  interests,  and  "sold  for  taxes  in  the 
same  manner  and  with  the  same  effect  as 
other  interests  in  real  estate  are  sold  for 
taxes."  Before  the  statute,  it  was  not  only 
proper  to  tax  the  mineral  interest  separ- 
ately, but  it  was  plainly  an  irregularity  to 
assess  to  one  owner  as  one  property  both 
the  surface  and  the  mineral  rights,  when 
they  were  owned  separately.  The  legisla- 
ture must  be  credited  with  some  object  in 
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pMsing  the  law.  Whether  this  object  was 
to  make  it  obligatoiy  to  assess  and  tax 
mineral  rights  separately  from  the  interest 
in  the  surface,  or  whether  it  was  to  declare 
and  make  clearer  the  already  clear  common 
law  on  the  subject,  may  be  open  to  doubt; 
but  in  either  case  there  is  a  statutory  direc- 
tion to  the  taxing  officers  how  to  proceed 
when  the  interests  are  owned  separately. 
It  is  not  necessary  to  hold,  as  we  view  the 
case,  that  under  this  statute  an  assessment 
and  tax  against  both  interests  together  is 
fatal  to  the  jurisdiction  of  the  court  to 
render  a  judgment,  and  that  therefore  the 
owner  of  either  interest  who  has  failed  to 
defend  io  the  proceedings  can  attack  the 
judgment  collaterally.  But  it  was  the  duty 
of  the  taxing  officers,  under  the  statute,  as 
well  as  under  the  common  law,  to  assess 
and  tax  separately  the  interests  of  plaintiff 
and  those  of  the  owner  of  the  surface.  The 
deed  separating  the  mineral  rights  from  the 
aurface  rights  was  of  record  at  the  time  the 
tax  was  levied  and  became  a  lien.  It  is  to 
be  presumed  that  the  taxing  officers  intend- 
ed to  follow  the  law.  These  considerations 
are  helpful  in  reaching  a  decision  whether 
the  description  of  the  property  used  in  the 
tax  proceedings  includes  the  mineral  rights. 
It  contains  no  mention  of  any  such  right 
or  interest.  Manifestly  it  would  have  been 
easy  to  have  described  the  property  taxed 
as  "mineral  rights,"  as  it  would  have  been 
to  describe  it  as  "surface  rights."  The 
description  used  does  neither,  but  is  merely 
the  government  description.  The  interest 
of  plaintiff  in  the  minerals  was  plainly  real 
estate,  and  properly  taxable  separately. 
The  law  directed  the  assessing  officers  to 
tax  it  separately.  If  the  separate  interest 
of  the  mineral  owner  is  covered  by  this 
description,  the  result  is  that  his  property 
is  taxed  without  notice  to  him,  under  the 
guise  of  taxing  the  property  of  another. 
The  courts  do  not  favor  such  a  result.  In 
Eastman  v.  St.  Anthony  Falls  Water  Power 
Co.  43  Minn.  60,  44  N.  W.  882,  the  question 
was  as  to  what  land  was  included  in  the 
description  used  in  the  tax  proceedings. 
Ur.  Justice  Vanderburgh  said:     "The  title 


of  each  party  being  of  record,  it  will  not 
be  presumed  that  the  separate  property  of 
different  parties  is  embraced  under  one  gen- 
eral description  in  tax  proceedings,  if  the 
same  may  be  applied  and  limited  to  the 
land  of  one,  and  not  to  that  of  the  other. 
The  description,  when  applied  to  the  sub- 
ject-matter, ...  is  susceptible  of  the 
construction  claimed  for  it  by  the  defend- 
ant. An  opposite  construction  would  be 
misleading,  .  .  .  and  ought  not  there- 
fore to  be  upheld."  This  language  seems 
particularly  appropriate  here.  The  descrip- 
tion in  the  case  at  bar  when  applied  to  the 
subject-matter,  and  viewed  in  the  light  of 
the  facts  and  the  law  as  they  existed  at  the 
time  the  tax  was  levied,  is  fairly  suscep.- 
tible  of  the  construction  claimed  for  it  by 
the  plaintiff  and  adopted  by  the  learned 
trial  court.  We  therefore  decide  that  the 
mineral  or  mineral  rights  of  plaintiff  were 
not  covered  by  the  description  in  the  tax 
proceedings,  and  were  not  taxed  in  those 
proceedings. 

It  does  not  seem  important  that  the  min- 
eral estate  may  have  escaped  taxation. 
That  the  assessor  omitted  to  assess  this 
interest  does  not  influence  the  decision  in 
the  present  case.  Nor  do  we  regard  as  vital 
the  fact  that  there  may  be  difficiiltiea  in 
arriving  at  the  true  value  of  mineral  rights. 
There  is  nothing  whatever  in  the  law  or  in 
this  opinion  that  in  any  way  tends  to  per- 
mit the  owner  of  a  separate  mineral  estate 
to  escape  paying  taxes  on  his  property. 

We  fully  appreciate  that  in  Minnesota 
the  tax  is  upon  the  land,  and  that  its  own- 
ership is  hot  the  material  thing.  But  it  is 
nevertheless  true  that  the  land  of  one  per- 
son should  not  pay  the  taxes  that  ought 
properly  to  be  paid  by  the  land  of  another. 
The  judgment  in  the  tax  proceedings  does 
not  affect  the  mineral  estate  of  plaintiff, 
because  that  estate  was  not  described  in 
the  proceedings.  We  do  not  hold  that  de- 
fendant's tax  title  is  void,  but  simply  that 
it  does  not  cover  the  "land"  of  plaintiff. 

Judgment  affirmed. 

Petition  for  rehearing  denied. 


Annotatioii — ^Intereit  of  other  than  the  owner  of  the  soH  in  mineral  in  situ 
as  independent  subject  of  taxation. 


The  present  note  supplements  that  to 
Wolfe  County  v.  Beckett,  17  L.R.A. 
(N.S.)  688.  These  notes  are  limited 
strictly  to  the  question  indicated  in  the 
title,  and  do  not  include  eases  dealing 
with  the  taxability  of  mining  claims  on 
public  lands,  or  with  the  taxation  of 
mines  as  such,  or  the  proceeds  of  mines. 

Land  may  be  divided  horizontally  as 
L.R.A.1916D. 


well  as  vertically;  one  may  own  the  sur- 
face and  another  the  minerals  under- 
ground, and  each  estate  be  subject  to 
taxation.  Ghreene  County  v.  Lattas  Creek 
Coal  Co.  (1913)  179  Ind.  212,  100  N.  E. 
561;  Northern  P,  R.  Co.  v.  Mjelde  (1913) 
48  Mont.  287,  137  Pac.  386. 

The  principle  stated  in  the  earlier  note 
that,  when,  by  an  instrument  in  proper 
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form,  the  fee  in  the  mineral  is  severed 
from  the  fee  in  the  surface,  each  fee  or 
interest  is  separately  assessable  and  tax- 
able to  the  owner  thereof  as  real  estate, 
is  sustained  also  by  Cherokee  &  P.  Coal 
&  Min.  Co.  V.  Crawford  County  (1905) 
71  Kan.  276,  80  Pac.  601;  State  v.  Down- 
man  (19U)  —  Tex.  Civ.  App.  — ,  134  S. 
W.  787,  and  other  cases  subsequently 
cited  in  this  note. 

This  principle  has  received  the  sanc- 
tion of  the  United  States  Supreme  Court 
as  against  an  objection  based  upon  the 
guaranty  of  the  equal  protection  of  the 
laws  by  the  14th  Amendment.  Thus,  the 
assessment  for  taxing  purposes  of  min- 
eral rights  where  they  have  been  sep- 
arately conveyed  and  are  owned  by  per- 
sons other  than  the  owners  of  the  sur- 
face estates,  without  any  corresponding 
deduction  from  the  assessments  against 
the  surface  owners,  does  not  violate  U.  S. 
Const.  14th  Amendment  as  discriminat- 
ing against  the  owners  of  the  mineral 
rights  so  assessed,  where  it  does  not  ap- 
pear that  mineral  rights  known  to  exist 
were  consciously  relieved  from  taxation 
if  they  belonged  to  the  owners  of  the 
surface.  Downman  v.  Texas  (1913)  231 
U.  S.  353,  58  L.  ed.  264,  34  Sup.  Ct.  Rep. 
62. 

But  the  guaranty  of  the  equal  pro- 
tection of  the  laws  by  the  state  and  Fed- 
eral Constitution  was  held,  in  State  ex 
rel.  Owen  v.  Donald  (1915)  161  Wis. 
188, 153  N.  W.  238,  to  be  violated  by  the 
provisions  of  the  Wisconsin  statute 
(Laws  1913,  chap.  367)  in  relation  to 
the  separate  taxation  of  rights  and  res- 
ervations in  respect  of  minerals,  which 
restrict  the  purchasers  in  case  of  the  sale 
of  such  rights  or  reservations  for  non- 
pajrment  of  taxes  to  the  state  and  the 
owner  of  the  fee  to  which  the  right  or 
reservation  is  attached.  From  the  con- 
curring opinion  of  Timlin,  J.,  it  would 
appear  that  this  decision  was  rendered 
upon  the  express  assumption  that  the 
statute  should  be  taken  to  include  excep- 
tions and  grants  of  ores  or  minerals  as 
well  as  reservations  of  the  right  to  take 
away  ores  and  minerals.  The  court  ob- 
served that  treating  this  statute,  as  it 
must  be  treated,  as  a  taxing  statute,  the 
purpose  of  which  is  to  raise  money,  the 
limitation  of  the  bidders  is  not  germane 
to,  but  in  contravention  of,  that  purpose. 
Another  reason  for  holding  the  statute 
unconstitutional  was  that  the  provisions 
for  the  state  advancing  money  to  the 
county  on  account  of  the  sales  of  such 
property,  in  connection  with  the  pro- 
vision that  the  owner  of  the  remaining 
interest  may  redeem  within  three  years, 
L.R.A.1916D. 


or,  in  many  cases,  within  a  longer  period, 
amounted  in  practical  effect  to  the  state 
advancing  money  to  the  favored  person, 
who  had  an  option  to  repay  the  state  the 
amount  advanced,  with  interest,  and  take 
the  property  or  let  the  state  keep  the 
same.  Winslow,  Ch.  J.,  and  Siebecker  and 
Kerwin,  JJ.,  dissented  upon  the  ground 
that  a  mining  right  is  a  perperty  rig^ht 
of  such  a  markedly  different  character 
from  that  of  other  forms  of  property  that 
it  may  properly  be  the  subject  of  classi- 
fication, provided  the  uniformity  rule  of 
taxation  be  not  violated. 

A  statute  which  provides  that  where 
the  surface  of  land  is  held  by  one  person 
and  the  minerals  by  another,  the  com- 
missioner shall  ascertain  the  fair  market 
value  of  their  respective  interests,  makes 
the  two  holdings  distinct  and  separate 
subjects  of  taxation.  Tiller  v.  Excelsior 
Coal  &  Lumber  Corp.  (1909)  110  Va. 
151.  65  S.  E.  507. 

It  is  the  duty  of  taxing  officers  to 
assess  and  tax  separately  the  interests  of 
a  grantor  and  grantee  in  a  conveyance 
describing  the  land  by  its  government 
description  "but  reserving  ...  all 
ores,  mines,  minerals,  fossils,  mineral  oils, 
and  mineral  paints  which  may  be  in  or 
upon  said  lands,"  under  the  common  law 
as  well  as  under  the  Minnesota  statute, 
which  expressly  provides  for  such  sepa- 
rate assessment.  Washburk  v.  Gregory 
Co.  ante,  304. 

The  decision  in  Washburn  v.  Grbgort 
Co.  was  followed  by  Tyndall  v.  Du  Bois 
(1914)  125  Minn.  536,  147  N.  W.  708. 

In  Riggs  V.  Sullivan  County  (1914) 
181  Ind.  172,  103  N.  E.  1075,  the  court 
declared  that  mining  interests  in  mineral 
are  the  subject  of  horizontal  severance 
trom  the  surface,  and  taxable  as  real 
estate;  and  held,  or  at  least  assumed, 
that  such  severance  brought  into  opera- 
tion the  statute  declaring  that  whenever 
a  division  or  partition  has  been  made, 
or  other  changes  take  place  in  the  owner- 
ship of  any  tract  or  lot  of  land  or  any 
part  thereof  by  conveyance,  sale,  devise, 
or  descent,  the  county  auditor  shall 
transfer  the  same  on  the  last  appraise- 
ment list,  and  apportion  the  same  and 
the  valuation  thereof,  with  all  delinquent 
taxes,  to  the  several  owners. 

The  right  or  interest  embodied  in  a 
reservation  in  a  conveyance  to  the  grant- 
or, his  successors,  and  assigns  of  all  min- 
eral upon  or  in  the  land  conveyed, 
constitutes  an  interest  in  real  estate,  sub- 
ject to  taxation  as  such,  and  is  neither 
a  mine  nor  a  mining  claim  within  art. 
XII.  §  3,  of  the  Constitution,  providing 
in  effect  for  the  taxation  of  the  annual 
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net  proceeds  of  all  mines  and  mining 
claims.  Northern  P.  R.  Co.  v.  Mjelde, 
(1913)  48  Mont.  287,  137  Pae.  386. 

An  instrument  in  form  similar  to  an 
ordinary  conveyance  of  real  estate,  and 
containing  all  the  requisites  essential  to 
deeds  of  conveyance  of  real  property, 
purporting  to  grant  and  convey  all  metals 
and  ores  "in  place  or  severed  from  the 
earth,  which  might  or  could  be  worked 
for  profit  by  underg^and  excavation  or 
open  workings,  or  both,"  conveys  inter- 
ests in  land  which  are  subject  to  taxa- 
tion separate  from  the  land  itself;  and 
it  is  not  incumbent  upon  the  state  to 
show  that  the  lands  described  in  the 
instrument  contained  any  mineral  ores  or 
valuable  substances,  the  burden  being 
upon  the  owner  of  such  interest  to  show 
that  the  lands  do  not  contain  such  min- 
erals. State  V.  Downman  (1911)  —  Tex. 
Civ.  App.  —  134  8.  W.  787.  The  judg- 
ment in  this  case  was  affirmed  by  the 
United  States  Supreme  Court  in  (1913) 
231  U.  S.  353,  58  L.  ed.  264,  34  Sup.  Ct. 
Bep.  62.  The  Supreme  Court,  however, 
did  not  pass  independently  upon  the 
proposition  above  stated,  but  merely  held 
that  it  did  not  involve  a  violation  of  the 
14th  Amendment  of  the  Federal  Consti- 
tution. 

The  interest  under  a  conveyance  of  the 
"coal  and  other  minerals"  underlying  a 
prescribed  tract  of  land,  though  no  coal 
or  other  mineral  was  ever  mined  from 
the  tract,  was  held  in  Oreene  County  v. 
Lattas  Creek  Coal  Co.  (1913)  179  Ind. 
212, 100  N.  E.  561,  to  be  subject  to  taxa- 
tion under  the  statute  declaring  that 
"all  lands"  within  the  state  are  subject 
to  taxation.  This  reverses  the  decision 
of  the  Indiana  appellate  court  (1911)  — 
Ind.  App.  — ,  96  N.  E.  633,  holding  that 
the  assessment  of  the  coal  and  other 
minerals  was  invalid  for  the  reason  that 
they  were  not  within  the  meaning  of  the 
term  "mine  or  quarry"  in  the  section  of 
the  statute  providing  that,  in  valuing 
any  real  property  in  which  there  is  a 
mine  or  quarry  which  is  owned  by  a 
person  other  than  the  owner  of  the  sur- 
face of  the  lands,  the  mine  or  quarry 
shall  be  separately  valued  and  assessed 
to  the  respective  owners.  The  supreme 
court  held  that  the  fact  that  the  interest 
was  under  g^round  would  not  exclude  it 
from  the  general  statute  above  referred 
to. 

The  Kansas  statute  which  provides  for 
the  assessment  and  taxation  of  minerals 
in  the  earth  when  the  ownership  of  them 
is  in  one  person  and  the  fee  of  the  sur- 
face of  the  land  is  in  another  should  be 
construed  as  part  of  the  general  tax  law 
L.R.A.1916D. 


of  the  state,  and  thus  be  supplied  with 
provisions  for  its  enforcement.  Cherokee 
&  P.  Coal  &  Min.  Co.  v.  Crawford  Coun- 
ty (1905)  71  Ean.  276,  80  Pae.  601. 

In  Rockwell  v.  Warren  County  (1910) 
228  Pa.  430,  139  Am.  St.  Rep.  1006,  77 
AtL  666,  afOrming  (1909)  39  Pa.  Super. 
Ct.  468,  the  supreme  court  repudiated 
the  attempted  distinction  between  seated 
and  unseated  land  in  respect  to  the 
severability  of  estates  in  the  surface  and 
the  oil,  gas,  and  coal  or  other  minerals 
nnderlying  the  surface,  and  held  that  the 
oil,  gas,  and  minerals  reserved  from  the 
grant  of  the  surface  of  tracts  of  un- 
seated land  are  the  subjects  of  separate 
taxation  as  real  estate.        > 

A  novel  question  was  prasented  in  Mc- 
Cormick  v.  Berkey  (1913)  238  Pa.  264, 
86  Atl.  97.  The  owner  of  a  tract  of  245 
acres  conveyed  192  acres  thereof,  re- 
serving to  the  grantor  all  the  minerals 
underlying  the  same;  subsequently  the 
grantor  executed  a  deed  purporting  to 
convey  to  a  third  person  the  entire  tract 
of  245  acres,  reserving  and  excepting  the 
192  acres  previously  conveyed ;  the  53 
acres  and  the  minerals  underlying  the 
192  acres  were  assessed  separately,  the 
former  as  seated,  and  the  latter  as  un- 
seated, lands;  and  the  latter  was  sold  as 
unseated  lands  for  the  nonpayment  of 
taxes  due  from  the  original  grantor  for 
years  subsequent  to  the  conveyance.  It 
was  held  that  the  original  deed  worked  a 
severance  of  the  minerals  laterally  and 
of  the  surface  rights  in  the  192-acre 
tract,  but  did  not  have  the  effect  to  sever 
perpendicularly  the  minerals  underlying 
the  192-acre  tract  from  the  remaining 
part  of  the  245-acre  tract,  and  there  was 
no  authority  to  assess  or  sell  the  mineral 
right  underlying  the  192  acres  as  un- 
seated land  distinct  and  separate  from 
the  53-acre  tract.  The  court  said  that  it 
is  the  duty  of  the  taxing  officers  to  as- 
sess the  entire  adjacent  real  estate  hold- 
ing of  the  owner,  not  severed  or  detached 
by  his  own  act  as  a  single  body,  and 
they  have  no  authority  to  divide  them 
and  assess  them  severally  for  the  pur- 
poses of  taxation ;  this  rule  applies  where 
a  tract  of  land  has  been  assessed  as  a 
whole  and  part  of  the  surface  or  min- 
erals has  been  sold.  The  court  further 
said  that  the  assessment  of  the  53-acre 
tract  was  the  assessment  of  the  surface 
and  all  the  minerals,  and  the  taxes  paid 
nnder  such  assessment  were  the  taxes  on 
the  whole  body  of  land. 

Under  the  Michigan  statute  providing 
that  in  determining  the  value  of  real 
estate  for  the  purposes  of  taxation,  the 
assessors  shall  consider  the  "quantity  and 
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value  of  standing  timber,  water  power, 
and  privileges,  mines,  minerals,  quarries, 
or  other  valuable  deposits  known  to  be 
available  there,  and  their  value,"  it  is 
held  in  effect  in  Curry  v.  Lake  Superior 
Iron  Co.  (1916)  —  Mich.  — ,  157  N.  W. 
19,  that  all  estates  in  any  particular  de- 
scription of  land  must  be  assessed  to- 
gether. The  ultimate  question  in  that 
case,  whether  the  owner  of  the  mineral 
right  could  obtain  and  hold  a  tax  title 
as  against  the  owner  of  the  surface,  is 
not  within  the  scope  of  this  annotation. 

As  shown  in  the  earlier  note,  if  the 
instrument  by  which  the  right  to  the 
mineral  is  created  is,  when  properly  con- 
strued, a  mere  lease  or  license,  and  does 
not  dissever  the  fee  in  the  mineral  from 
the  fee  in  soil  or  surface,  while  it  may 
by  virtue  of  a  local  statute  be  taxable  as 
personal  property,  it  is  not  ordinarily 
taxable  as  real  property. 

The  court  in  Rockwell  v.  Warren  Coun- 
ty (Pa.)  supra,  clearly  observes  the  dis- 
tinction between  the  grant  or  reservation 
of  coal,  oil,  or  gas  in  place,  and  a  mere 
license  to  mine  the  coal  or  to  drill  for  oil 
and  gas,  unaccompanied  by  the  right  of 
ownership  in  the  minerals  underlying  the 
surface,  and  declares  that  the  freehold 
constitutes  an  estate  in  land  taxable  as 
such,  but  the  latter  does  not. 

It  is  apparent,  however,  that  the  term 
"real  estate"  for  the  purposes  of  taxa- 
tion may  be  so  defined  by  statute  as  to 
cover  the  interest  in  mineral  even  in  a 
lease  which  does  not  sever  the  fee  of  the 
mineral  from  the  surface. 

Thus,  the  rights  of  a  holder  of  an  oil 
lease  may  be  taxed  separately  from 
those  of  the  owner  of  the  fee,  under  a 
statute  providing  that  the  term  "real  es- 
tate" shall  include  all  mines  and  minerals 
in  and  under  land  and  all  rights  and 
privileges  pertaining  thereto.  Graciosa 
Oil  Co.  V.  Santa  Barbara  County  (1909) 
155  CaL  144,  20  L.R.A.(N.S.)  211,  99 
Pac.  483.  It  was  so  held  notwithstanding 
that  the  lease  in  question  was  construed  | 
to  vest  in  the  lessee  merely  an  estate  for 
years,  so  far  as  necessary  for  the  pur- 
pose of  taking  oil  therefrom,  and  did  not 
create  an  absolute  present  title  to  the 
oil  strata  in  place.  The  court  observed 
that  an  absolute  estate  in  underlying 
strata  may  be  created,  and  the  estate  of 
the  owner  of  the  overlying  land  and  of 
the  owner  of  the  subterranean  stratum 
wiU  be  as  distinct  and  separate  as  is  the 
ownership  of  respective  owners  of  two 
adjoining  tracts  of  land;  adding  that  for 
the  purposes  of  separate  ownership  land 
may  be  divided  horizontally  as  well  as 
superficially  and  vertically.  As  shown, 
L.K.A.1916D. 


however,  the  court  held  that  the  righto 
under  the  lease  were  within  the  statute, 
notwithstanding  that  the  lease  did  not 
sever  the  estates  in  the  surface  and  the 
subterranean  stratum.  The  fact  that  this 
condition  was  not  created  by  the  lease 
in  question  was  not  regarded  as  exclud- 
ing it  from  the  operation  of  the  statute 
providing  for  separate  taxation. 
Oil  ami  gas. 

See  also  cases  cited  in  note  in  17 
L.R.A.(N.S.)  688;  and  Rockwell  v.  War- 
ren County  (Pa.)  and  Qraciosa  Oil  Co. 
v.  Santa  Barbara  County  (Cal.)  supra. 

The  question  whether  the  fee  in  oil 
and  gas  may,  like  the  fee  in  solid  min- 
eral, be  severed  from  the  fee  in  the  sur- 
face, is  not  within  the  scope  of  these 
notes,  except  so  far  as  it  has  arisen  in 
taxation  eases. 

For  the  purpose  of  ownership  and  con- 
veyance of  solid  minerals,  the  earth  may 
be  divided  horizontally  as  well  as  verti- 
cally, and  title  to  the  surface  may  rest 
in  one  person,  and  title  to  the  strata 
beneath  the  surface  containing  such  min- 
erals in  another;  and  the  same  principle 
applies  to  oil  and  gas.  Texas  Co.  v. 
Daugherty  (1916)  —  Tex.  — ,  L.R.A.— , 
— ,  176  S.  W.  717.  The  court,  after  an 
extended  discussion,  repudiated  the  at- 
tempted distinction  between  oil  and  gas 
and  solid  minerals  as  subjects  of  distinct 
interests  in  real  property. 

"Oil  leases,"  so-called,  which  purported 
to  grant,  bargain,  sell,  and  convey  all  the 
oil,  gas,  coal,  and  other  minerals  in  and 
under  a  particular  tract  of  land;  haben- 
dum :  "To  have  and  to  hold  .  .  .  the 
above-described  premises,  rights,  proper- 
ties, and  privileges,  .  .  .  under  the 
said  g^rantee,  and  the  heirs,  successors, 
and  assigns  of  such,  forever,  upon  the 
following  terms,"  under  penalty  of  for- 
feiture of  "the  rights  and  estates  hereby 
granted"  in  certain  contingencies, — were 
held  in  Texas  Co.  v.  Daugherty  (Tex.) 
supra,  to  constitute  a  g^nt  of  a  defeas- 
ible title  in  fee  to  the  oil  and  gas  in  the 
ground,  and  so  separately  taxable  to  the 
grantee  as  an  interest  in  real  property. 
The  decision,  as  noted,  was  made  to  turn 
upon  the  character  of  the  instrument  of 
conveyance  as  distinguished-  from  the 
mere  grant  of  a  license  or  privilege.  In 
that  respect  the  opinion  of  the  supreme 
court  differs  from  that  of  the  Texas 
court  of  civil  appeals  ((1913)  160  S.  W. 
129),  whose  judgment  in  this  case  was 
affirmed,  as  the  latter  court  deemed  it 
unnecessary  to  determine  whether  the 
leases  in  controversy,  when  tested  by  the 
common  law,  conveyed  any  title  to  the 
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oil  or  gas  beneath  the  surface,  as  in  any 
event  the  interest  created  voold  be  sub- 
ject to  taxation  under  the  provision  of 
the  statute  that  real  property,  for  the 
purposes  of  taxation,  should  be  construed 
to  include  the  land  and  all  the  rights  and 
privileges  belonging  to  it  or  in  any  wise 
appertaining  thereto. 

The  right  under  "an  oil  and  gas  lease, 
so-called,  which  purports  to  grant  to  one 
and  his  heirs  all  the  oil  and  gas  in  and 
under"  the  described  premises,  was  held 
in  People  ex  rel.  Carrell  v.  Bell  (1908) 
237  HL  332,  19  L.B.A.(N.S.)  746,  86  N. 
E.  593,  15  Ann.  Cas.  511,  to  eonvey  a 
freehold  interest,  and  to  be  taxable  as 
an  interest  in  real  property,  under  a  stat- 
nte  declaring  that  any  mining  right  or 
right  to  dig  for  or  obtain  iron,  lead, 
copper,  coal,  or  other  mineral  from  land, 
may  be  conveyed  by  deed  or  lease;  and 
when  the  owner  of  any  land  shall  convey, 
by  deed  or  lease,  any  mining  right  there- 
in, such  conveyance  shall  be  considered 
as  so  separating  such  right  from  the  land 
that  the  same  shall  be  taxable  as  real 
estate. 

But  oil  and  gas,  trhile  lying  in  a 
strata  of  earth,  con^itnte  a  sort  of  fene 
nature,  which,  if  taxed  at  all  prior  to  be- 
ing reduced  to  possession,  must  be  taxed 


as  real  property  to  the  owner  of  the 
land  under  which  for  the  time  being  they 
may  lie,  and  cannot  be  taxed  against  one 
who  has  a  mere  lease  or  license  to  go 
upon  the  premises,  search  for,  and,  if 
found,  take  them  away.  In  Be .  Indian 
Territory  lUuminatin:;  Oil  Co.  (1914)  43 
Okla.  307,  142  Pac.  997.  It  will  be  ob- 
served that  the  hypothesis  of  this  propo- 
sition does  not  include  a  case  where  the 
fee  of  the  oil  or  gas  is  severed  from  the 
fee  of  the  soil. 

Where  the  petroleum,  gas,  etc.,  under- 
lying a  tract  of  land  was  conveyed  by  a 
deed  wherein  the  grantee  covenanted  for 
himself,  his  successors,  grantees,  and  as- 
signs to  pay  all  taxes  assessed  upon  "said 
premises,"  and  the  company  that  suc- 
ceeded to  the  title  of  the  grantee  had 
physical  and  visible  occupancy  of  the 
surface  of  the  real  estate  over  the  entire 
tract,  it  was  held  liable  for  all  taxes 
assessed  against  the  premises  whether 
for  surface  or  for  minerals;  it  appearing 
that  the  words,  "said  premises,"  were 
used  by  the  parties  in  their  deed  in  four 
places,  and  in  each  place  referred  to  the 
whole  property;  that  is,  the  surface,  oil, 
gas,  and  minerals.  Potter  Gas  Co.  v. 
Dunshie  (1910)  42  P».  Super.  Ct.  457. 

G.  H.  P. 
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CHESAPEAKE  STONE  COMPANY,  Appt., 

V. 

J.  C.  L.  HOLBROOK. 

(168  Ky.  128,  181  &  W.  953.) 

Master  and  servant  ^  explosion  of 
missed  shot  In  quarry  — •  negligence 
of  employer. 

1.  That  a  conmion  laborer  in  a  stone 
quarry  was  not  at  the  place  where  he  was 
assigned  to  work  at  the  time  he  was  in- 
jured by  the  explosion  of  a  missed  shot  will 
not  prevent  his  holding  the  master  liable 
for  the  injury  if  he  was  not  directed  to 
work  in  any  one. spot,  nor  warned  or  for- 
bidden to  go  to  the  place  where  the  ex- 


plosion occurred,  and  had  no  knowledge  that 

a  shot  had  failed  to  explode. 

For  other  caeea,  see  Hosier  and  Servant,  II 

h,  S,  a,  in  Dig.  1-52  K.  B. 
Same  —  blasting  —  missed  shot  —  lia- 

bilitjr  for  explosion. 

2.  The  owner  of  a  quarry  is  not  relieved 
from  liability  for  injury  to  an  employee  by 
explosion  of  a  missed  shot  by  the  fact  that 
the  one  in  charge  of  the  blasting  believed 
all  the  shots  had  been  exploded,  and  that 
the  debris  from  the  blast  covered  the 
ground  so  that  ordinary  inspection  would 
not  disclose  the  fact  that  one  had  miased. 
For  other  oases,  see  Master  and  Servant,  II. 

a,  4,  e,  in  Dig.  1-52  N.  8. 

Same  —  duty    to    inspect    for    missed 
shots. 

8.  The  owner  of  a  quarry  who  employs 


Note. —As  to  Habllity  of  master  for  in- 
juries caused  by  iraexploded  charge  left 
after  a  blast,  see  note  to  Jobe  v.  Spokane 
Gas  &  Fuel  Co.  48  L.R.A.(K.S.)  931.  And 
see  also  in  this  connection  the  note  to 
Fredericks  v.  Ft.  Dodge  Brick  &  Tile  Co. 
48  L.R.A.(N.8.)  925,  on  liability  of  master 
for  injuries  due  to  dangerous  condition  of 
earth  and  rock  left  after  blasting,  and  other 
notes  there  referred  to. 

As  to  negligence  oi  fellow  servant  concur- 
ring with  failure  of  master  to  establish  or 
L.R.A.1916D. 


enforce  proper  rules  or  regulations  for  con- 
duct of  business,  see  note  to  Schwarzschild 
&  S.  Co.  V.  Weeks.  4  L.R.A.(N.S.)  616. 

The  admissibility,  as  res  gestte  of  state- 
ments made  some  time  after  an  accident, 
including  those  made  by  a  servant,  is  dis- 
cussed in  the  note  to  Walters  v.  Spokane 
International  R.  Co.  42  L.R.A.(N.S.)  917; 
and  see  later  cases,  Qreener  v.  General  Elec- 
tric Co.  46  L.R_A..(N.S.)  975,  and  Calla- 
han V.  Chicago,  B.  &  Q.  R.  Co.  47  L.R.A 
(N.S.)  587. 
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dynamite  in  the  work  is  bound,  after  the 
attempted  firing  of  several  charges  at  one 
time,  to  use  the  highest  degree  of  care 
practicable  under  the  surrounding  circum- 
stances to  ascertain  whether  or  not  all  the 
charges  had  exploded,  before  permitting 
laborers  to  go  to  the  spot  to  work. 
For  other  cases,  see  Master  and  Servant,  II. 

a,  Jf,  e,  in  Dig.  1-52  N.  8. 
Evidence  —  purpose  of  organizing  cor- 
porations. 

4.  In  an  action  to  hold  the  lessor  of  a 
quarry  liable  for  injury  to  an  employee  of 
the  lessee,  on  the  theory  that  the  lessee  was 
a  dummy  organized  to  shield  the  true  owner 
from  liability  for  such  injuries,  evidence  of 
a  former  owner  of  the  stock  that  he  organ- 
ized the  lessee  for  that  purpose,  and  sold 
both  corporations  to  the  present  owners 
with  notice  of  the  facts,  is  admissible. 
For  other  oases,  see  Evidence,  XI.  e,  in  Dig 

1-52  N.  8. 
Master  and  serrant  —  dummy  lessee  — 
liability  for  Injuries. 

5.  The  owner  of  a  stone  quarry  who 
organizes  a  dummy  corporation  to  which 
the  quarry  is  leased  for  the  purpose  of 
avoiding  liability  for  injury  to  employees 
in  operation  of  the  quarry  is  liable  for  such 
injuries. 

For  other  cases,  see  Master  and  Servant,  I. 

6.  in  Dig.  1-52  N.  8. 

Same  —  act  of  fellow  servan^  ^  negll- 
Kence  of  master. 

6.  That  {he  actual  explosion  of  a  missed 
charge  of  dynamite  in  a  stone  quarry  was 
caused  by  a  fellow  servant  of  the  person 
injured  thereby  does  not  relieve  the  em- 
ployer from  liability  for  the  injury,  if  its 
real  cause  was  the  employer's  failure  to 
exercise  proper  care  to  discover  the  danger. 
For  other  cases,  see  Prooeimate  Cause,  V. 

in  Dig.  1-52  N.  8. 
Evidence  —  action   for   Injury  to  em- 
ployee —  statement  of  ooemployee. 

7.  In  an  action  for  injury  to  an  employee 
of  a  stone  quarry  by  the  accidental  explo- 
sion of  a  missed  charge  of  dynamite,  evi- 
dence of  a  statement  by  the  one  in  charge 
of  the  blasting  shortly  after  the  accident, 
that  he  knew  the  dynamite  was  there,  is 
not  admissible. 

For  other  oases,  see  Evidence,  X.  e,  in  Dig. 
1-52  N.  8. 

Appeal  ^  erroneous  admission  of  evi- 
dence ^  nonprejudicial  error. 

8.  Admission  in  an  action  to  recover  for 
injuries  to  an  employee  in  a  stone  quarry 
by  the  accidental  explosion  of  a  missed 
blasting  charge,  of  a  statement  by  the  one 
in  charge  of  the  blasting  that  he  knew  that 
the  charge  was  there,  is  not  prejudicial 
where  the  employer  had  failed  to  use  proper 
care  to  determine  whether  it  was  or  not. 
For  other  cases,  see  Appeal  and  Error,  VII. 

m,  3,  a,  (2),  in  Dig.  1-52  N.  8. 

(January  27,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Carter  County 
L.R.A.1916D. 


in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  H.  li.  Woods  and  John  Af. 
Theobald  for  appellant. 

Messrs.  James  Clay  and  B.  Hogge  for 
appellee. 

Carroll,  J.,  delivered  the  opinion  of  the 
court: 

The  appellant,  Chesapeake  Stone  Company, 
was  engaged  in  operating  a'  stone  quarry, 
and  in  the  conduct  of  its  work  it  used 
charges  of  dynamite,  fired  by  caps  and  fuse. 
The  appellee,  Holbrook,  while  engaged  at 
work  as  a  day  laborer  for  the  company  in 
its  quarry,  was  permanently  and  seriously 
injured  by  the  explosion  of  a  stick  of  dyna- 
mite left  in  a  rock  at  the  place  where  he  was 
working  by  other  servants  of  the  company 
who  had  charge  of  the  blasting  in  its  quarry. 

It  appears  that  a  few  days  before  appellee 
received  the  injuries  complained  of  eight  or 
nine  holes  about  18  inches  deep  and  confined 
to  a  small  space  were  drilled  for  the  pur- 
pose of  putting  in  them  the  dynamite,  and 
that  after  these  holes  were  drilled,  McCoy, 
an  employee  of  the  company,  loaded  them 
with  sticks  of  dyamite  prepared  with  caps 
and  fuse,  for  the  purpose  of  blasting;  that 
McCoy  attempted  to  set  off  all  these  charges 
of    dynamite    at   one   time,    and    doubtless 
thought  he  had  done  so,  but  the  dynamite 
in  one  of  the  holes  did  not  explode.    Some 
days  after  this  the  appellee  was  working  in 
company  with  a  colaborer  named  Henderson, 
in  the  rock  where  the  dynamite  had   been 
placed,  and  Henderson,  who  was   using  a 
pick  in  the  course  of  his  work,  happened  to 
strike  with  the  pick  the  unexploded  charge 
of  dynamite,  causing  it  to  explode,  with  the 
result    that    Henderson    was    immediately 
killed  and  the  appellee  seriously  and  per- 
manently injured.    In  this  suit  to  recover 
damages  for  the  injuries  so  sustained  the 
appellee  had  a  judgment  for  a  moderate  sum, 
and  the  stone  company  appeals. 

Counsel  for  the  company  devote  some 
part  of  their  argument  to  an  effort  to  show 
that  appellee  was  not  working  at  the  place 
he  was  assigned  to  work,  and  that  Hender- 
son was  not  doing  the  things  that  be  had 
been  directed  to  do.  But  we  do  not  find  any 
merit  in  either  of  these  contentions.  Ap- 
pellee was  employed  as  a  common  laborer. 
He  was  not  directed  to  work  in  any  spot  in 
the  quarry,  nor  was  he  warned  or  forbidden 
to  go  to  or  about  the  place  where  he  was 
when  the  explosion  occurred.  Under  these 
circumstances,  and  being  ignorant  of  the 
presence  of  the  dynamite,  he  had  a  right  to 
assume  that  it  would  be  safe  for  him  to  go  in 
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uid  about  the  quarry  at  any  place  near  the 
place  at  which  he  wag  assigned  to  work.  It 
may  also  be  said  that  Henderson,  when  he 
■truck  this  charge  of  dynamite,  was  perform- 
ing serrice  in  the  course  of  his  employment, 
and,  of  course,  did  not  suspect  that  unes- 
ploded  dynamite  was  in  the  rock  at  the 
place  he  was  working. 

It  is  further  suggested  by  counsel  that 
this  dynamite  which  exploded  may  have 
been  put  there  by  some  person  other  than 
McCoy,  or  by  some  person  not  connected 
with  the  company ;  but  this  suggestion  is  en- 
tirely unsupported  by  any  fact  or  circum- 
stance shown  in  the  record.  In  fact,  we 
think  there  can  be  no  reasonable  doubt  that 
the  dynamite  that  exploded  had  been  placed 
in  one  of  the  holes  by  McCoy,  but  for  some 
unexplained  reascHi  did  not  explode  when  he 
attempted  to  fire  off  these  several  charges. 
It  may  be  true  that  McCoy  thought  all  the 
dynamite  had  been  exploded,  and  it  may  al- 
io be  true  that  the  dynamite  that  did  ex- 
plode covered  the  premises  with  rock  and 
dirt  to  such  an  extent  that  it  could  not  be 
told  by  an  ordinary  inspection  that  one 
charge  had  not  been  racploded;  but  these 
circumstances  do  not  excuse  the  company 
from  liability. 

It  does  not  appear  that  any  careful  in- 
spection of  the  premises  after  the  explosion 
by  McCoy  was  made  for  the  purpose  of  as- 
certaining whether  it  had  all  exploded. 
There  was  only  what  may  be  called  a  casual 
inspection  or  examination.  McCoy  says  that 
he  beUeved  all  the  charges  had  exploded,  and 
that  the  dAris  preivented  him  from  telling 
with  certainty  whether  they  had  or  not,  but 
he  did  not  make,  nor  did  anyone  else,  any 
careful  inspection  for  the  purpose  of  deter- 
mining whether  all  of  the  charges  had  ex- 
ploded. In  work  like  this  the  stone  company 
was  nnder  a  duty  to  exercise  ordinary  care 
to  furnish  appellee  a  reasonably  safe  place  in 
which  to  work,  and,  considering  the  danger- 
ous nature  of  dynamite  and.  the  fact  that 
the  company  knew  it  had  been  put  a  few 
days  before  at  the  place  where  Henderson 
and  appellee  were  working,  this  duty  im- 
posed upon  it  the  further  duty  of  making  a 
very  careful  examination  after  the  explo- 
sion hy  McCoy  to  ascertain  whether  or  not 
til  of  the  charges  of  dynamite  had  exploded. 
And  this  duty  it  did  not  perform,  nor  did  it 
warn  Henderson  or  appellee  of  the  probable 
presence  of  the  dynamite. 

Dynamite  is  an  inherently  dangerous 
tgency,  and  persons  who  use  it  must  exercise 
care  corresponding  with  the  danger.  When 
dynamite  in  the  course  of  work  is  put  in 
holes  for  the  purpose  of  being  exploded,  and 
U  attempted  to  be  exploded,  the  master  must 
make  a  very  careful  examination  for  the  pur- 
pou  of  ascertaining  whether  all  the  charges 
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have  exploded  before  he  sends  other  men  to 
work  at  this  place  with  implements  that 
might  cause  an  explosion  by  coming  in  con- 
tact with  any  charge  that  had  not  exploded. 
What  kind  of  an  inspection  he  should  make, 
or' what  efforts  he  should  resort  to,  or  what 
methods  he  should  use,  for  the  purpose  of 
definitely  ascertaining  whether  the  dyna- 
mite has  been  exploded  or  not,  are  questions 
that  must  be  settled  according  to  the  nature 
and  circumstances  of  the  surrounding  con- 
ditions. But  whatever  effort  or  whatever 
method  or  whatever  inspection  is  resorted  to, 
it  must  be  sufficient  to  meet  the  high  degree 
of  care  exacted;  and  this  degree  of  care  is 
the  highest  degree  of  care  practicable  under 
the  surrounding  conditions. 

We  had  before  us  in  Harp  v.  Cumberland 
Teleph.  ft  Teleg.  Co.  25  Ky.  L.  Rep.  2133,  80 
S.  W.  SIO,  a  case  something  like  this.  In 
that  case  Harp  was  employed  by  the  tele- 
phone company  in  the  work  of  digging  post 
holes,  and  when  he  went  to  work  to  complete 
the  digging  of  a  hole  that  had  been  partially 
made  the  day  before  by  other  servants  of  the 
company,  some  dynamite  that  had  been  left 
in  the  hole  by  other  servants  exploded,  caus- 
ing the  injuries  of  which  he  complained. 
In  discussing  the  duty  and  liability  of  the 
telephone  company  the  court  said:  "As 
has  been  repeatedly  held  by  this  court,  it 
is  the  duty  of  the  employer  to  supply  the 
servant  with  reasonably  safe  and  suitable 
tools  and  machinery  to  perform  the  work  re- 
quired of  him,  and  equally  his  duty  to  fur- 
nish him  a  reasonably  safe  place  to  work, 
and  to  see  that  it  is  kept  so.  .  .  .  The 
appellant  had  the  right  to  assume  that  the 
foregoing  rule  would  be  observed  by  the  fore- 
man and  other  servants  of  appellee  on  the 
occasion  of  receiving  his  injuries,  and  it  was 
their  duty  to  know  that  there  was  dynamite 
in  the  hole  in  which  he  was  ordered  to  dig, 
and  to  remove  it,  or  warn  him  of  its  presence 
in  time  to  have  prevented  his  injuries.  It 
is  manifest  from  the  evidence  that  some  of 
the  appellee's  servants  then  present  did 
know  that  there  was  dynamite  in  the  hole, 
for  they  had  a  few  days  previously  left  it 
there,  and  further  manifest  that  appellant 
did  not  know  it  was  there.  It  could  not  hv 
seen  because  covered  by  both  mud  and  water. 
It  matters  not  that  it  was  left  in  the  hole 
by  a  fellow  servant  of  appellant,  as  the  neg- 
ligence of  such  servant  was  and  is  imputable 
in  such  a  case  to  the  appellee  as  master." 

In  Cincinnati  N.  0.  &  T.  P.  R.  Co.  v.  Pad- 
gett, 158  Ky.  301,  164  S.  W.  971,  Padgett 
was  injured  by  the  explosion  of  a  stick  of 
dynamite  that  had  been  placed  in  a  bucket 
of  pitch.  In  stating  the  duty  of  persons  us- 
ing the  dynamite,  the  court  said:  "It  is  the 
duty  of  persons  who  keep  in  their  possession 
or  employ  in  their  business  that  which,  un- 
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less  carefully  guarded  and  cautiously  used, 
is  dangerous  to  others,  to  exercise  sacli  care 
to  see  that  the  dangerous  agency  is  so  kept 
and  used  as  not  to  inflict  injury  upon  oth- 
ers, as  an  ordinarily  prudent  person  would 
be  expected  to  exercise  in  the  use  and  keep- 
ing of  such  dangerous  agency." 

In  Jobe  V.  Spokane  Gas  &  Fuel  Co.  73 
Wash.  1,  48  L.R.A.(N.8.)  931,  131  Pac. 
235,  the  court,  in  setting  out  the  duty  and 
liability  the  master  is  under  to  protect  his 
servant  from  injury  caused  by  the  preemce 
of  powder  that  had  not  exploded,  said :  "In 
the  employment  of  inherently  dangerous 
agencies,  such  as  powder  or  other  explosives, 
it  is  the  duty  of  the  master  to  exercise  a  de- 
gree of  care  for  the  safety  of  the  servant 
commensurate  with  the  danger  reasonably 
to  be  anticipated." 

In  Blaisdell  v.  Davis  Paper  Co.  76  K.  H. 
497,  139  Am.  St.  Rep.  736,  77  Atl.  485,  in 
discussing  the  duty  of  the  master  in  a  case 
■  like  this,  the  court  said :  "In  view  of  the  ex- 
treme hazard  which  would  be  created  by 
the  presence  of  such  an  explosive  in  ground 
which  a  gang  of  men  were  removing  with 
pick  and  shovel,  it  cannot  be  said  as  matter 
of  law  that  it  was  not  the  master's  duty  to 
use  every  precaution  human  ingenuity  could 
suggest,  or  else  warn  the  workmen  of  the 
danger." 

And  in  Mather  v.  Rillston,  156  U.  S.  391, 
39  L.  ed.  464,  15  Sup.  Ct.  Rep.  464,  18  Mor. 
Min.  Rep.  165,  the  Supreme  Court  used  this 
strong  language:  "Indeed,  we  think  it  may 
be  laid  down  as  a  legal  principle  that  in  all 
occupations  which  are  attended  with  great 
and  unusual  danger  there  must  b^  used  all 
appliances  readily  attainable  known  to  sci- 
ence for  the  prevention  of  accidents,  and  that 
the  neglect  to  provide  such  readily  attainable 
appliances  will  be  regarded  as  proof  of  cul- 
pable negligence.  If  an  occupation  attended 
with  danger  can  be  prosecuted  by  proper  pre- 
cautions without  fatal  results,  such  pre- 
cautions must  be  taken  by  the  promoters  of 
the  pursuit  or  employers  of  laborers  thereon. 
Liability  for  injuries  following  a  disregard 
of  such  precautions  will  otherwise  be  in- 
curred, and  this  fact  should  not  be  lost  sight 
of.  So,  too,  if  persons  engaged  in  danger- 
ous occupations  are  not  informed  of  the  ac- 
companying dangers  by  the  promoters  there- 
of, or  by  the  employers  of  laborers  thereon, 
and  such  laborers  remain  in  ignorance  of  the 
dangers  and  suffer  in  consequence,  the  em- 
ployers will  also  be  chargeable  for  the  in- 
juries sustained." 

In  the  case  we  have  the  court  told  the 
jury,  in  substance,  Jhat  it  was  tlie  duty  of 
the  defendant  to  furnish  the  plaintiff  a  rea- 
sonably safe  place  in  which  to  work  and  to 
see  that  it  was  kept  so,  and  that,  if  the  de- 
fendant knew,  or  by  the  exercise  of  ordinary 
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care  could  have  known,  of  the  presence   ot 
the  dynamite  at  the  place  at  which  he  was 
directed  to  work,  it  was  its  duty  to  remove 
the  same  or  warn  him  of  its  presence  in  time 
to  have  prevented  the  injury.    This  instruc- 
tion is  complained  of,  but  we  think  it   w-aa 
too  favorable  to  the  company.     It  did    not 
impose  on  it  the  high  degree  of  care  required 
to   be   exercised   under   the   circumsta-nces. 
The  jury  should  have  been  told  that  it  was 
the  duty  of  the  company  to  exercise  the  high- 
est degree  of  care  practicable  under  the  ex- 
isting conditions  for  the  purpose  of  discover- 
ing whether  any  of  the  dynamite  had   been 
left  unexploded,  and  if  it  knew,  or  by  the  ex- 
ercise  of   this    degree   of   care   could    have 
known,  of  the  presence  of  the  dynamite,   it 
was  its  duty  to  remove  the  cause  of  the  d<in- 
ger  or  warn  appellee  of  the  danger. 

This  suit  was  brought  against  the  Chesa- 
peake   Stone   Company-  and   the    Highland 
Stone  Company.    The  petition  charged  that 
the  Highland   Stone  Company  was    a   cor- 
poration created  under  the  forms  of  law  for 
the  sole  purpose  of  aiding  and  assisting  the 
Chesapeake  Stone  Company  to  escape   lia- 
bility for  injuries  that  might  happen  to  its 
servants  working  in  the  quarry;   that  the 
Highland  Stone  Company  was  an  insolvent, 
irresponsible  concern,  while  the  Chesapeake 
Stone  Company,  the  real  owner  and  operator 
of  the  business,  was  solvent  and  responsible, 
but  was  using  the  name  of  the -Highland 
Stone  Company  as  the  operator  of  the  quarry 
in  a  fraudulent  effort  to  protect  itself  from 
suits  grrowing  out  of  the  operation  of  the 
quarry   by    it,   and   judgment  was    sought 
against  each  of  the  companies.    It  is  right 
hard  to  tell  from  the  evidoice  which  of  these 
companies  was  the  real  owneir  and  operator 
of  the  quarry.    Both  of  them  appear  to  have 
been  owned  by  the  same  people,  and  both  of 
them  figurein  more  or  less  degree  in  the  op- 
erations of  the  quarry.    There  was  evidence 
that  appellee  and  other  employees  were  paid 
by  checks  of  the  Highland  Stone  Company, 
and  there  was  also  evidence  that  the  foreman 
who   employed   appellee   employed   him    to 
work  for  the  Highland  Company.     It  was 
further  shown  that  the  name  of  the  Chesa- 
peake Stone  Company  was  printed  or  marked 
on  the  crusher  used  by  the  company.    And 
the  evidence  of  one  W.  B.  Whitt  throws  a 
good  deal  of  light  on  the  connection  of  these 
companies  in  the  operation  of  the  quarry, 
which  connection  it  waa  apparently  the  pur- 
pose of  the  officers  to  eonceal.     Whitt  tes- 
tified that  at  one  time  he  was  the  owner 
of  practically  all  of  the  stock  vt  the  Chesa- 
peake Stone  Company,  which  then  owned 
and  operated  the  quarry,  and  that  for  the 
purpose  of  protecting  it  and  the  stockholders 
from   suits  and  liability  he  organized  the 
Highland   Stone   Company   vrith   a  capital 
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•tock  of  $500;  that  it  was  organized  solely 
for  this  purpose,  and  that,  pursuant  to  it, 
it  leased  the  quarry  from  the  Chesapeake 
Stone  Company  at  a  rental  so  high  that  it 
would  be  impossible  for  the  Highland  Stone 
Company  to  ever  make  any  profit ;  that  after 
operating  the  quarry  this  way  for  a  few 
years  he  sold  both  companies  to  Ireland  & 
Francis,  who  owned  them  at  the  time  appel- 
lee was  injured,  telling  them  at  the  time  of 
the  sale  why  the  Highland  Stone  Company 
had  been  organized  and  how  the  business  be- 
tween it  and  the  Chesapeake  Stone  Company 
was  conducted.  This  witness  also  said  that 
about  the  time  appellee  was  injured  he  pur- 
chased from  the  Chesapeake  Stone  Com- 
pany a  lot  of  crushed  stone  manufactured 
at  this  quarry  and  paid  this  company  for  it, 
and  also  purchased  from  it  dynamite  for 
which  he  paid  it. 

It  is  complained  that  this  evidence  was 
not  competent,  but  we  think  it  was.  In  the 
absence  of  any  other  evidence  to  the  con- 
trary, it  is  fair  to  assume  that  Ireland  & 
Francis  were  using  the  Highland  Company 
for  the  purpose  that  Whitt  had  used  it,  and 
that  the  Chesapeake  Company  was  the  real 
owner  and  operator  of  the  quarry.  The 
appdlee  sued  both  of  these  companies,  and, 
not  having  in  his  possession  the  facts  or  the 
records  showing  their  relation,  he  had  the 
right  to  show  by  such  facts  and  circum- 
stances as  were  available  to  him  the  busi- 
ness relations  between  them  and  which  one 
of  them  was,  in  truth,  the  owner  and  oper- 
ator of  the  quarry.  The  officers  of  these 
companies,  of  course,  knew  whether  the  com- 
panies, were  operating  the  quarr}-  jointly,  or, 
if  one  of  them  was  operating  it,  which  one. 
They  also  knew  the  relation  these  companies 
sustained  toward  each  other,  and,  if  only 
one  of  them  was  liable  for  injuries  suffered 
by  employees  in  the  quarry,  which  one  of 
them  it  was.  But,  curiously  enough,  not 
<me  of  the  officers  of  either  of  these  com- 
panies was  offered  as  a  witness,  nor  was  any 
evidence  introduced  in  behalf  of  either  of 
the  companies  showing  their  relation  to  each 
other,  or  which  one  of  them  was,  in  fact, 
the  owner  of  or  operating  the  quarry. 

Under  the  circumstances  related,  we  think 
there  was  sufficient  evidence  to  authorize  the 
jury  to  find,  as  they  did,  against  the  Chesa- 
peake Stone  Company  alone. 

The  stockholders  of  a  solvent  corpora- 
tion will  not  be  allowed  to  incorporate  a 
dummy  corporation  for  the  sole  purpose  of 
trying  to  protect  the  solvent  corporation 
from  suits  and  damages  in  the  operation  of 
the  work  in  which  it  is  engaged;  and,  when 
k  person  has  a  cause  of  action  arising  either 
hi  contract  or  tort  against  corporations  con- 
ducting their  business  in  this  way,  he  mayi 
me  both  of  them,  and  if  the  evidence  is  suf- ' 
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ficient,  recover  against  the  solvent  corpora- 
tion, although  his  contract  was  made  with 
the  dummy,  and  it  was  apparently  in  control 
of  the  work  in  which  the  employee  was  in- 
jured. The  question  as  to  which  one  of  these 
companies  was  the  real  owner  and  operator 
of  the  quarry  was  submitted  to  the  jury  in 
an  instruction  telling  them,  in  substance, 
that  if  they  believed  from  the  evidence  that 
the  Highland  Stone  Company  was  not  oper- 
ating the  property  in  good  fait{i,  but  solely 
for  the  purpose  of  permitting  the  Chesa- 
peake Stone  Company  to  escape  liability  for 
plaintiff's  injuries,  they  should  find  against 
the  Chesapeake  Stone  Company  alone,  but  if 
they  believed  that  the  Highland  Stone  Com- 
pany was  the  real  owner  and  operator  of 
the  quarry,  they  should  find  against  it  alone. 
Under  this  instruction  the  jury  found 
against  the  Chesapeake  Stone  Company 
alone,  and  we  think  the  evidence  warranted 
such  a  finding. 

Thiere  is  some  criticism  of  the  instruc- 
tions, but  we  think  it  is  not  well  founded. 
It  is  also  said  that  Henderson  and  the  appel- 
lee were  fellow  servants,  and  the  jury  should 
have  been  instructed  on  this  issue.  We  do 
not  think  so.  These  men  were  not  fellow 
servants  in  the  sense  that  the  company  was 
not  responsible  for  injuries  to  one  caused  by 
the  act  of  the  other.  The  failure  of  the 
company  to  exercise  the  degree  of  care  re- 
quired of  it  caused,  not  only  the  death  of 
Henderson,  but  the  injury  to  appellee,  and 
under  no  view  of  the  case  that  we  can  think 
of  should  the  company  be  excused  for  the 
injuries  inflicted  upon  appellee. 

It  is  further  urged  that  it  was  error  to 
permit  Clarence  Henderson,  a  witness  for 
appellee,  to  relate  a  conversation  with  Will 
McCoy  shortly  after  the  accident,  in  which 
McCoy,  as  Henderson  testified,  said:  "We 
knew  that  dynamite  was  there.  It  was  in 
that  lot  of  shots  that  was  put  there  a  week 
ago." 

This  evidence  was  not  competent,  but 
neither  did  it  prejudice  the  substantial 
rights  of  the  appellant.  The  evidence  showed 
conclusively  that  the  dynamite  had  been  put 
there  by  McCoy,  and,  whether  he  or  the  com- 
pany knew  it  was  there  or  not  at  the  time  of 
the  accident,  it  is  very  clear  that  the  re- 
quired degree  of  care  was  not  exercised  to 
discover  its  presence.  Not  having  exercised 
the  requisite  care,  the  situation  is  virtually 
the  same  as  if  it  had  known  the  dynamite 
was  there  and  failed  to  warn  the  employees 
of  its  presence. 

Upon  the  whole  record,  we  think  the  ap- 
pellant had  a  fair  trial,  and  that  the  judg- 
ment against  it  was  authorized  by  the  law 
and  evidence.  Wherefore  the  judgment  is 
affirmed. 
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F.  E.  CURTICE,  Appt., 

V. 

CHICAGO  &  NORTHWESTERN  RAIL- 
WAY COMPANY,  Reept. 

(—  Wis.  — ,  156  N.  W.  484.) 

liimitation  of  actions  —  amendment  of 
action  for  injury  to  show  interstate 
character  of  transaction. 

The  amendment  of  a  complaint  seeking 
damages  for  injury  to  a  railroad  employee, 
so  as  to  show  that  at  the  time  of  the  in- 
jury the  railroad  was  an  interstate  rail- 
road, and  that  the  injury  occurred  in  in- 
terstate commerce  so  as  to  come  within  the 
operation  of  the  Federal  employers'  liabil- 
ity act,  does  not,  although  there  was  noth- 
ing in  the  original  complaint  to  show  that 
relief  was  not  sought  under  the  state  law, 
as  plaintiff's  counsel  claimed  the  intent  to 
be,  constitute  a  new  cause  of  action  so  as 
to  be  affected  by  the  statute  of  limitations, 
if  the  original  action  was  brought  in  time. 
For  other  ca»eH,  see  Limitation  of  Actions, 

IV.  6,  in  Dig.  1-52  H.  B. 

(Barnes  and  Vinje,  J  J.,  dissent.) 
(February  22,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Brown  County  dis- 
missing a  complaint  filed  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  the  negligence  of  defendant's  serv- 
ants.    Reversed. 

Statement  by  Kerwin,  J.: 
This  action  was  brought     to  recover  for 
personal  injuries.     The  original  complaint, 
omitting  the  title,  was  as  follows: 

"First.  That  the  defendant  is  a  railway 
corporation  organized  under  the  laws  of  the 
state  of  Wisconsin;  that  at  all  times  herein 
mentioned,  it  owned  and  operated  a  line  of 
railway  in  and  through  said  state,  and  be- 
tween the  cities  of  Marinette  and  Oreen 
Bay,  Wisconsin. 

"Second.  That  at  all  times  hereinafter 
stated,  when  injured,  plaintiff,  a  resident  of 
said  city  of  Green  Bay,  was  in  the  employ 
and  service  of  defendant  as  a  freight  con- 
Note.  —  For  relation  of  new  pleadings  to 
statute  of  limitations,  see  notes  to  Missouri, 
K.  A  T.  R.  Co.  V.  Bagley,  3  L.R.A.(N.S.) 
259;  Bourdreaux  v.  Tucson  Gfas,  E.  L.  &  P. 
Co.  83  L.R.A.(N.S.)  196,  and  Philadelphia, 
B.  &  W.  R.  Co.  V.  Gatta,  47  L.R.A.(N.S.) 
932.  See  also  later  case,  Motsenbocker  v. 
Shawnee  Gas  &  E.  Co.  L.R.A.1916B,  910. 

Generally,  as  to  shifting  from  the  state 
law  to  the  Federal  employers'  liability  law, 
or  vice  versa,  including  the  amendment  of 
pleadings  for  that  purpose,  see  annotation 
in  L.R.A.1915C,  80. 
kL.R.A.1916D. 


ductor  on  one  of  defendant's  freight  trains 
operating  between  said  cities;  that  on  tbe 
9th  day  of  October,  1911,  while  running 
southerly,  and  about  to  head  in  onto  the  sid- 
ing at  Little  Suamico,  a  station  on  said  line 
in  Oconto  county,  the  defendant's  said 
freight  on  which  plaintiff  then  was  employed 
as  conductor  was  carelessly  and  negligently 
run  into  by  one  of  defendant's  passenger 
trains  following  after,  before  the  freight  had 
time  to  pull  onto  the  siding,  and  plaintiff 
was  injured  as  hereinafter  alleged. 

"Third.    On  information  and  belief,  plain- 
tiff   alleges    that    defendant's    servants    in 
charge  of  the  said  passenger  train  knew  of 
its  presence  and  that  the  said  passenger  was 
following   close   after   on   the   same   block  i 
that  said  servants  had  been  warned  to  that^ 
effect  by  a  caution  card  or  notice  ddivered 
to  them  at  Pensaukee,  a  station  next  north 
of  Little  Suamico,  providing  and  directing 
that  they  proceed  with  caution,  prepared  to 
stop  within  their  vision,  and  that  they  might 
expect   to   find   extra    116,   plaintiff's    said 
freight  train,  within  the  block;  that,  not- 
withstanding, defendant's  servants  in  charge 
and  control  of  said  passenger  train  did  not 
proceed  with  caution,  and  so  as  to  be  able 
to   stop   within  the  vision,  but  recklessly, 
carelessly,  and  negligently  ran  said  passen- 
ger train  at  a  high  and  dangerous  rate  of 
speed,  and  so  ran  it  against  and  into  the 
said  freight  at  said  place. 

"Fourth.  That  the  defendant's  servants, 
the  train  despatcher,  and  others  having 
control  of  the  running  of  said  trains,  while 
the  said  freight  was  proceeding  south,  care- 
lessly and  negligently  suffered  and  caused 
the  said  passenger  train  to  be  let  onto  the 
said  block  with  the  said  freight,  thereby 
causing  the  said  passenger  to  enter  the 
block  and  proceed  on  its  way  southerly  be- 
fore the  block  was  clear,  and  before  the 
freight  had  left  it,  whch  made  it  possible 
and  likely  that  such  an  accident  might  hap- 
pen. 

"Fifth.  That  the  said  passenger  train,  by 
reason  of  the  aforesaid  negligence,  ran  into 
the  said  freight  with  great  force  and  vio- 
lence, and  the  plaintiff  was,  by  the  said  n^- 
ligence,  severely  and  greatly  injured,  to  wit, 
plaintiff's  left  hip  and  leg  were  severely 
sprained  and  injured;  that  he  was  confined 
to  the  hospital  for  some  ten  days  on  account 
thereof,  and  suffered  great  pain;  that  said 
injury  has  continued,  causes  the  plaintiff 
pain,  and  renders  him  unable  to  do  any 
kinds  of  manual  labor  that  he  could  former- 
ly do;  that  said  injury  has  caused  plaintiff 
loss  and  damage  in  expense  for  treatment, 
and  in  loss  of  time  and  earnings  still  does, 
and  will  in  the  future,  greatly  impair  plain- 
tiff's ability  to  earn  a  livelihood, — ^all  to 
his  damage  in  the  sum  of  $5,000. 
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"Wherefores  plaintiff  demande  judgment 
against  the  defendant  for  said  sum  and  for 
eoeta." 

Among  other  things,  the  defendant  set  up 
facts  showing  that  at  the  time  of  injury 
the  plaintiff  and  defendant  were  engaged  in 
interstate  commerce,  and  that  the  cause  of 
action,  if  any  existed,  was  trader  the  Federal 
act  (act  April  22,  1008,  chap.  149,  35  Stat 
at  L.  65,  U.  S.  Comp.  Stat.  1913,  §§  8657- 
8665),  not  under  the  laws  of  the  state  of 
Wisconsin.  Judgment  was  demanded  by  de- 
fendant abating  the  action. 

Afterwards  the  plaintiff  was  allowed  to 
amend  his  complaint  by  adding  allegations 
to  the  effect  that  defendant's  road  runs 
through  the  state  of  Michigan  and  between 
the  cities  of  Green  Bay,  Wisconsin,  and  Me- 
nominee, Michigan,  and  that  plaintiff  and 
defendant  were,  at  the  time  of  the  injury 
alleged,  engaged  in  interstate  commerce. 
Defendant  then  amended  its  answer,  setting 
np  the  statute  of  limitations.  At  the  time  of 
the  amendment  of  the  complaint,  two  years 
from  the  time  of  the  alleged  injury  had  ex- 
pired. The  court  below  held  that  the  orig- 
inal cause  of  action  was  one  under  the  state 
law,  and  that  the  amendment  of  the  com- 
plaint set  up  a  cause  »f  action  under  the 
Federal  act,  and  that  such  action  was 
barred  by  the  two-year  statute,  and  sus- 
tained the  defendant's  demurrer  and  dis- 
missed the  complaint.  The  plaintiff  ap- 
pealed to  this  court  from  tiie  judgment  dis- 
missing the  complaint. 

Messrs.  Martin,  Martin,  A  Martin,  for 

appellant : 

The  amendment  does  not  introduce  a  new 
cause  of  action,  but  is  descriptive  of  the 
original  action,  and  relates  back  to  the  com- 
mencement of  the  action. 

Missouri,  K.  &  T.  R.  Co.  v.  Wulf,  226  U.  S. 
570,  67  L.  ed.  355,  33  Sup.  Ct.  Rep.  135, 
Ann.  Cas.  1914B,  134;  Bixler  v.  Pennsyl- 
vania R.  Co.  201  Fed.  553;  Reardon  v.  Bal- 
aklala,  193  Fed.  189;  Gainesville  Midland  R. 
Co.  V.  Vandiver,  141  Ga.  350,  80  S.  E.  997; 
Smith  V.  Atlantic  Coast  Line  R.  Co.  127 
C.  C.  A.  311,  210  Fed.  761 ;  Cincinnati,  N. 
0.  &  T.  P.  R.  Co.  T.  Goode,  163  Ky.  60,  173 
S.  W.  329;  Vickery  v.  New  London  North- 
ern E.  Co.  87  Conn.  634,  89  Atl.  277;  Nash- 
ville, C.  &  St.  L.  R.  Co.  V.  Hill,  146  Ala.  240, 
40  So.  612;  Galveston,  H.  &,  S.  A.  R.  Co.  v. 
Perry,  38  Tex.  Civ.  App.  81,  85  8.  W. 
62;  Kuhns  v.  Wisconsin,  I.  4  N.  R.  Co. 
76  Iowa,  67,  40  N.  W.  92;  Gordon  v. 
Chicago,  R.  I.  *  P.  R.  Co.  129  Iowa,  747, 
106  N.  W.  177;  Norfolk  Beet-Sugar  Co.  v. 
Hight,  59  Neb.  100,  80  N.  W.  276;  Cleveland, 
C.  C.  &  St.  L.  R.  Co.  v.  Bergschicker,  162 
Ind.  108,  69  N.  E.  1000;  Illinois  C.  R.  Co. 
V.  Weiland,  179  111.  609,  54  N.  E.  300;  Shef- 
field V.  Harris,  112  Ala.  614,  20  So.  955; 
L.R.A.1916D. 


Morrow  v.  Gaffney  Mfg.  Co.  70  S.  C.  242,  49 
S.  E.  573;  Missouri  P.  R.  Co.  v.  Moffatt,  60 
Kan.  113,  72  Am.  St.  Rep.  343,  55  Pac.  837; 
Roeeberry  ▼.  Newport  News  &  M.  Valley  R. 
Co.  19  Ky.  L.  Rep.  194,  39  S.  W.  407,  1  Am. 
Neg.  Rep.  602;  Schieffelin  v.  Whipple,  10 
Wis.  81 ;  Fox  River  Valley  R.  Co.  v.  Shoyer, 
7  Wis.  365;  Chicago  City  R.  Co.  v.  Cooney, 
196  111.  466,  63  N.  E.  1029 ;  Thayer  v.  Smoky 
Hollow  Coal  Co.  129  Iowa,  550,  105  N.  W. 
1024;  Detroit  v.  Wayne  Circuit  Judge,  12a 
Mich.  634,  85  N.  W.  1;  Merrill  v.  Wright,  64 
Neb.  517,  74  N.  W.  955;  Love  v.  Southern 
R.  Co.  108  Tenn.  104,  56  L.R.A.  471,  66  S. 
W.  475;  Patillo  v.  Allen- West  Commission 
Co.  65  C.  C.  A. -608,  131  Fed.  680;  State  use 
of  Zier  ▼.  Chesapeake  Beach  R.  Co.  98  Md. 
36,  56  Atl.  385;  BeU  t.  Floyd,  64  S.  C.  246, 
42  S.  £.  104. 

Mr.  Gerald  CHIfford  also  for  appellant. 

Mr.  ESdward  M:  Smart,  for  respondent: 

An  amendment  of  the  complaint  changing 
the  cause  of  action  from  one  under  the  Wis- 
consin statute  to  one  under  the  Federal  em- 
ployers' liability  act  constitutes  the  substi- 
tution of  an  entire  new  cause  of  action,  so 
as  to  make  the  statute  of  limitations  appli- 
cable. 

Union  P.  R.  Co.  v.  Wyler,  158  U.  S.  285, 
39  L.  ed.  983,  15  Sup.  Ct.  Rep.  877;  Hughes 
V.  New  York,  0.  &  W.  R.  Co.  158  App.  Div. 
443,  143  N.  Y.  Supp.  603;  Moliter  v.  Wa- 
bash R.  Co.  180  Mo.  App.  84,  168  S.  W.  250; 
Allen  V.  Tuscarora  Valley  R.  Co.  229  Pa. 
97,  30  L.R.A.(N.S.)  1096,  140  Am.  St.  Rep. 
714,  78  Atl.  34;  Creteau  v.  Chicago  &  N. 
W.  R.  Co.  113  Minn.  418,  129  N.  W.  855; 
Brinkmeier  v.  Missouri  P.  R.  Co.  81  Kan. 
101,  105  Pac.  221;  St.  Louis,  S.  F.  &  T.  R. 
Co.  V.  Scale,  229  U.  S.  156,  57  L.  ed.  1129, 
33  Sup.  Ct.  Rep.  651,  Ann.  Cas.  1914C,  1.56; 
Toledo,  St.  L.  &  W.  R.  Co.  v.  Slavin,  236 
U.  S.  454,  59  L.  ed.  671,  35  Sup.  Ct.  Rep. 
306 ;  Niles  v.  Central  Vermont  R.  Co.  87  Vt. 
366,  89  Atl.  629;  Midland  Valley  R.  Co.  v. 
Ennis,  109  Ark.  206,  159  8.  W.  214;  Hall  v. 
Louisville  (i  N.  R.  Co.  157  Fed.  464;  United 
States  V.  Dalcour,  203  U.  S.  408,  51  L.  ed. 
248,  27  Sup.  Ct.  Rep.  58;  Missouri,  K.  &. 
T.  R.  Co.  V.  Wulf,  226  U.  S.  570,  57  L.  ed. 
365,  33  Sup.  Ct.  Rep.  136,  Ann.  Cas.  1914B, 
134;  Meinshausen  v.  A.  Gettelman  Brewing 
Co.  133  Wis.  95,  13  L.R.A.(N.S.)  250,  113 
N.  W.  408;  Missouri,  K.  &  T.  R.  Co.  v. 
Bagley,  65  Kan.  188,  3  L.R.A.(N.S.)  259, 
69  Pac.  189. 

Kerwln,  J.,  delivered  the  opinion  of  the 
court: 

The  point  involved  upon  this  appeal,  un- 
der the  assignments  of  error,  is  whether  the 
amended  complaint  set  up  a  different  cause 
of  action  than  that  stated  in  the  original 
complaint.  The  contention  of  the  appellant 
is  that  there  is  but  one  cause  of  action,  and 
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tiiat  under  the  Federal  act,  while  on  the 
part  of  the  respondent  it  is  insisted  that 
the  original  complaint  set  up  a  cause  of 
action  under  the  state  law,  and  that  the 
amendment  changed  it  from  a  cause  of  ac- 
tion under  the  state  law  to  one  under  the 
Federal  act. 

It  is  obvious  that  but  one  cause  of  action 
existed  upon  all  the  facts  stated  in  the 
amended  complaint.  It  is  equally  obvious 
that  the  original  complaint  was  defective  in 
failing  to  state  certain  facts  going  to  show 
that  at  the  time  the  injury  was  sustained 
the  parties  were  engaged  in  interstate  com- 
merce. Nothing  stated  in  the  amended  com- 
plaint was  in  conflict  or  inconsistent 
with  the  allegations  of  the  original  com- 
plaint. The  cause  of  action  upon  which 
the  plaintiff  sought  to  recover  damages  was 
defectively  stated  in  the  original  complaint, 
and  the  defects  were  cured  by  the  amend- 
ment. But  one  cause  of  action  was  stated. 
The  amendment  related  back  to  the  original 
complaint  and  became  a  part  of  it;  hence 
the  statute  of  limitation  was  no  defense. 
Missouri,  K.  ft  T.  R.  Co.  v.  Wulf,  228  U.  S. 
670,  67  L.  ed.  356,  33  Sup.  Ct.  Rep.  136, 
Ann.  Cas.  1914B,  134;  Gainesville  Midland 
R.'  Co.  V.  Vandiver,  141  Ga.  360,  80  S.  E. 
997;  Bisder  t.  Pennsylvania  R.  Co.  (D.  C.) 
201  Fed.  663;  Smith  v.  Atlantic  Coast  Line 
R.  Co.  127  C.  C.  A.  811,  210  Fed.  761 ;  Cin- 
cinnati, N.  O.  ft  T.  P.  R.  Co.  T.  Goode, 
163  Ky.  60,  173  S.  W.  329;  Vickery  v.  New 
London  Northern  R.  Co.  87  Conn.  634,  89 
Atl.  277;  Schieffelin  v.  Whipple,  10  Wis. 
81 ;  Callahan  t.  Chicago  ft  N.  W.  R.  Co.  161 
Wis.  288,  164  N.  W.  449. 

Counsel  for  respondent  has  favored  us 
with  a  very  able  and  exhaustive  discussion 
of  cases  touching  the  question  involved, 
and  we  confess  that  there  is  some  lack  of 
harmony  in  the  decisions.  We  think,  how- 
ever, that  most,  if  not  all,  of  the  authorities 
cited  by  counsel  for  respondent,  can  be  dis- 
tinguished from  the  instant  case. 

We  shall  not  attempt  to  discuss  the  nu- 
merous cases  referred  to  by  counsel  for  re- 
spondent, except  two  which  are  particu- 
larly relied  upon,  namely,  Union  P.  R.  Co. 
V.  Wyler,  168  U.  S.  285,  39  L.  ed.  983,  16 
Sup.  Ct.  Rep.  877,  and  Meinshausen  v.  A. 
Gettelman  Brewing  Co.  133  Wis.  95,  13 
L.R.A.(N.S.)  260,  113  N.  W.  408. 

In  Meinshausen  t.  A.  Gettelman  Brewing 
Co.,  supra,  there  were  two  causes  of  action, 
the  amended  complaint  setting  up  a  new 
and  differmt  cause  of  action  from  that  set 
ap  in  the  original  complaint;  therefore  the 
ease  is  not  in  point. 

We  think  a  careful  examination  of  Union 
P.  R.  Co.  T.  Wyler,  supra,  will  show  that  it 
is  clearly  distinguishable  from  the  instant 
case.  In  the  Wyler  Case  the  amendment 
L.R.A.1916D. 


changed  not  only  the  cause  of  action,  but 
the  nature  and  substance  of  the  cause  of  ac- 
tion. The  whole  discussion  in  the  opinion 
in  the  Wyler  Case  goes  upon  the  idea  that 
an  entirely  new  and  different  cause  of  ac- 
tion cannot  be  set  up  by  way  of  amendment, 
and  thus  escape  the  plea  of  the  statute  of 
limitation  on  the  ground  that  the  nevr 
cause  of  action  rdated  back  to  the  time  of 
filing  the  complaint.  But  the  facts  in  the 
Wyler  Case  and  the  reasoning  in  the  opin- 
ion have  no  application  to  a  case  where 
there  is  but  one  cause  of  action,  which  is 
defectively  stated  and  the  defect  cured  by 
amendment. 

The  learned  trial  judge  below  seems  to 
have  attached  importance  to  the  fact  that 
counsel  for  appellant  stated  that  be  in- 
tended to  state  a  cause  of  action  undor  the 
state  law.  We  think  this  statement  wholly 
immaterial.  The  mental  operations  of 
counsel  could  not  create  two  causes  of  ac- 
tion where  but  one  existed.  The  intent  of 
the  pleader  might  be  significant  or  helpful 
in  giving  construction  to  an  allegation 
which  was  ambiguous  or  of  doubtful  mean- 
ing.   But  there  is  no  such  question  here. 

There  is  another  feature  of  this  ca&e 
which  is  worthy  of  notice.  When  the  de- 
fendant answered  the  original  complaint  it 
set  up  the  facts  which  were  omitted  in  the 
plaintiff's  defective  complaint  and  neces- 
sary to  perfect  the  cause  of  action  under 
the  Federal  act,  and  which  were  after- 
wards set  up  by  plaintiff  in  the  amendment 
complained  of.  The  defendant  was  there- 
fore in  no  way  surprised  or  prejudiced  by 
the  amendment.  Doubtless  the  case  could 
have  gone  to  trial  on  the  pleadings  as  orig- 
inally framed,  and  the  complaint  on  the 
trial  amended  or  treated  as  amended  in  ac- 
cordance with  the  issues  made  by  the  plead- 
ings as  originally  framed.  Callahan  v. 
Chicago  &  N.  W.  R.  Co.  181  Wis.  288,  164 
N.  W.  449;  Bieri  v.  Fonger,  139  Wis.  150, 
120  N.  W.  862;  Graber  v.  Duluth,  S.  S.  ft 
A.  R.  Co.  159  Wis.  414,  160  N.  W.  489; 
Wabash  R.  Co.  v.  Hayes,  234  U.  S.  86,  58 
L.  ed.  1226,  34  Sup.  Ct.  Rep.  729,  6  N.  C.  C. 
A.  224. 

As  said  in  Union  P.  R.  Co.  v.  Wyler,  158 
U.  S.  at  pp.  297,  298,  39  L.  ed.  990,  991,  15 
Sup.  Ct.  Rep.  882:  "The  whole  doctrine  of 
relation  rests  in  a  fiction  of  law,  adopted 
to  subserve,  and  not  to  defeat,  right  and 
justice." 

We  are  convinced  that  the  amendment  did 
not  introduce  a  new  cause  of  action,  hot 
cured  the  defective  cause  of  action  origrinal- 
ly  pleaded;  hence  the  amendmoit  was  prop- 
er. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  further  proceedings  accord- 
ing to  law. 
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Barnes,   J.,  dissenting: 

The  original  complaint  carefully  avoided 
my  reference  to  the  Federal  statute.  It 
contained  no  all^ation  tending  to  show 
that  pluntiff  was  engaged  in  interstate  com- 
merce when  hurt.  It  Bhows,  with  consid- 
erable care  and  particularity,  that  he  was 
engaged  in  intrastate  commerce.  Had  a  mo- 
tion been  made  to  make  the  pleading  more 
definite  and  certain  in  reference  to  the  na- 
ture of  plaintiff's  employment,  it  would 
have  reeeiyed  short  shift,  because  it  was 
neither  indefinite  nor  uncertain  in  this  re- 
gard. If  the  action  had  been  begun  on  this 
complaint  in  the  Federal  court,  it  would,  I 
think,  very  promptly  have  been  held  that 
it  did  not  state  a  cause  of  aetion  under  the 
Federal  act.  Defendant  pleaded  as  a  de- 
fense to  the  action  that  plaintiff  was  en- 
gaged in  interstate  commerce  when  in- 
jured. Had  plaintiff  demurred  to  this  de- 
fense, the  demurrer  would,  I  believe,  have 
been  just  as  promptly  overruled,  on  the 
theory  that  such  answer,  if  true,  stated  a 
good  defense.  A  perfect  cause  of  aetion  was 
stated  under  the  law  of  Wisconsin,  while  no 
cause  of  action  was  stated  under  the  law  Of 
the  United  States.  To  be  sure,  little  need  be 
added  to  the  complaint  to  bring  the  case  un- 
der the  Federal  law.  The  statement  of  the 
rimple  fact  that  at  the  time  plaintiff  was  in- 
jnred  he  was  engaged  in  interstate  com- 
merce would  have  been  all-sufficient.  But 
the  pleading  of  this  simple  fact  would  pro- 
duce important  results. '  Without-such  alle- 
gation the  rights  of  the  parties  would  have 
to  be  determined  by  the  existing  law  in  one 
jurisdiction.  With  it  they  would  have  to  be 
determined  by  the  law  of  another  jurisdic- 
tion. The  change  indicated  would  work  a 
change  frcmi  state  to  Federal  law,  and  there 
are  substantial  and  important  differences 
between  them.  Under  the  state  law  contrib- 
utory negligence  is  a  complete  defense  where 
the  negligence  of  the  defendant  is  less  than 
that  of  the  servant.  If  the  servant  is  neg- 
ligent, bat  his  n^ligence  is  less  than  that 
of  the  master,  there  can  be  a  full  recovery 
Stat.  1911,  S  1816.  Under  the  Federal  act 
rontributory  negligence  is  not  a  defense,  but 
affects  the  amount  of  recovery.  Under  the 
state  law  assumption  of  hazard  is  no  de- 
fense to  such  an  action  as  we  have  here. 
I'nder  the  Federal  law  it  is  a  complete  de- 
fense. Under  the  state  statute  defendant 
would  be  liable  for  the  negligence  of  a  fel- 
low servant  when  such  negligence  causes 
the  injury  in  whole  or  in  greater  part.  The 
Federal  statute  is  different  in  verbiage  at 
least.  The  manner  of  submitting  the  two 
actions  is  different,  and  the  beneficiaries 
are  different.  A  cause  of  action  includes 
the  facta  showing  plaintiff's  right  and  its 
violation  by  the  defendant.  McArtbur  v. 
L.R.A.J916D. 


Moffett,  143  Wis.  564,  33  L.R.A.(N.S.)  264, 
128  N.  W.  445.  Knough  has  been  said  to 
show  that  a  person  who  is  injured  by  a 
railway  company  while  engaged  in  intra- 
state commerce  has  different  righU  and  a 
different  cause  of  action  from  what  he  would 
have,  had  he  been  injured  while  engaged  in 
interstate  commerce. 

It  is  true  that  the  plaintiff  did  not,  in 
fact,  have  two  causes  of  action  in  reference 
to  which  he  might  exercise  a  right  of  elec- 
tion. There  was  only  one  cause  of  action, 
and  whether  it  came  under  state  or  Fed- 
eral law  depended  on  the  facts.  Un- 
doubtedly the  pleader  in  the  present  case 
was  mistaken  as  to  what  the  facta  were 
when  the  complaint  was  drawn.  It  was 
stated  on  the  oral  argument  by  counsel  for 
the  appellant  that  it  was  supposed  that  the 
train  on  which  plaintiff  was  employed  when 
injured  started  from  Marinette,  when  as  a 
matter  of  fact  it  started  from  Menominee. 
Instead  of  ita  being  an  intrastate  train,  it 
was  an  interstate  train.  On  the  facta  be- 
fore him  the  able  counsel  for  the  plaintiff 
stated  a  perfectly  good  cause  of  action  un- 
der the  state  law,  such  a  cause  as  he  frank- 
ly said  he  intended  to  state.  There  is  no  de- 
fect in  the  pleading.  It  is  almost  a  model. 
Counsel  found  himself  .in  the  position  be 
wotdd  have  been  in  had  he  brought  an  ac- 
tion of  tort,  and  found,  when  be  came  to 
trial,  that  on  his  evidence  he  could 
only  recover  on  contract;  or  if  he  had 
brought  an  action  on  express  contract, 
but  found  that  he  could  not  prove  it 
and  would  have  to  recover  on  quantum 
meruit  if  at  all.  The  cause  of  action 
declared  on  would  be  different  from  the  one 
on  which  recovery  could  be  had.  Now  if  a 
client  discloses  to  his  lawyer  the  facts 
on  which  he  claims  to  have  a  right  of  action 
against  someone  and  such  facts  would  give 
a  right  of  action,  and  the  pleader,  follow- 
ing the  facts  as  they  have  been  detailed  to 
him,  states  a  perfectly  good  cause  of  action 
in  the  complaint  drawn,  I  do  not  believe 
there  is  any  infirmity  in  the  pleading,  or 
that  it  contains  a  defective  statement  of  a 
cause  of  action.  The  trouble  is  with  the 
facts,  not  with  the  pleading.  A  cause  of  ac- 
tion is  defectively  stated  when  some  mate- 
rial allegation  is  omitted  therefrom  and 
without  wliich  the  complaint  on  its  face 
does  not  state  any  cause  of  action  whatever. 
Whether  a  cause  of  action  is  stated,  as  well 
as  the  nature  of  the  cause  of  action,  must 
be  determined  from  an  examination  of  the 
complaint  itaelf,  and  not  from  a  consider- 
ation of  extraneous  facta  which  are  not  set 
forth  in  the  pleading.  It  is  a  contradic- 
tion to  say  in  one  breath  that  a  complaint 
states  a  good  cause  of  action  and  in  the  next 
to  say  that  it  states  a  defective  cause  of  ac- 
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tion.  Whether  it  ie  one  or  the  other  must 
be  determined  from  the  face  of  the  pleading. 
It  cannot  be  that  a  good  cause  of  action 
cannot  be  set  forth  in  a  complaint  sim- 
ply because  the  party  is  unable  to  prove  the 
necessary  facts  to  establish  it. 

In  this  instance  the  plaintiff  was  anxious 
to  bring  his  case  under  the  state  law,  and 
the  defendant  was  desirous  that  it  aliould 
fall  under  the  Federal  act.  Both  were  of 
the  mind  that  it  would  be  more  advanta- 
geous for  the  defendant  to  have  the  case 
come  under  the  Federal  law.  This  court  had 
decided  that  unless  the  question  of  the  ap- 
plication of  the  Federal  law  was  raised  in 
some  appropriate  way  before  or  during  the 
trial,  the  defendant  would  be  held  to  have 
waived  the  benefit  of  it.  Leora  v.  Minneap- 
olis, St.  P.  &  S.  Ste.  M.  R.  Co.  156  Wis.  386, 
146  N.  W.  520.  8  N.  C.  C.  A.  108.  So  the  de- 
fendant, to  protect  its  rights  here,  prompt- 
ly raised  the  question  at  the  first  opportuni- 
ty by  appropriate  averments  in  its  answer. 
Under  our  Code  system  of  pleading,  the  al- 
legation stood  as  denied  unless  the  plain- 
tiff chose  to  amend  his  complaint  by 
alleging  the  same  fact.  It  is  said  in  the 
opinion  of  the  court  that  because  of  this  al- 
legation the  defendant  was  in  no  way  sur- 
prised or  prejudiced- by  the  amendmeirt,  and 
that  the  case  could  have  "gone  to  trial  on 
the  pleadings  as  orginally  framed,  and  the 
complaint  on  the  trial  amended  or  treated 
as  amended  in  accordance  with  the  issues 
made  by  the  pleadings  as  originally 
framed." 

This  is  a  rather  jaunty  way  to  dispose  of 
what  will,  I  think,  at  least  be  conceded  to  be 
a  close  question.  One  of  the  issues  raised  by 
the  original  pleading  was  whether  the 
plaintiff  was  engaged  in  interstate  com- 
merce when  hurt.  The  defendant  took  the 
affirmative  and  the  plaintiff  the  negative 
of  the  question.  If  the  defendant  prevailed, 
it  would  be  entitled  to  judgment  dismissing 
the  complaint.  If  plaintiff  then  brought 
the  proper  action,  the  bar  of  the  statute  of 
limitations  would  be  a  complete  defense. 
I  hardly  think  the  court  seriously  intends 
to  hold  that  an  amendment  which  deprives 
a  litigant  of  the  benefit  of  a  statute  of  lim- 
itations is  one  which  in  no  way  prejudices 
him.  Neither  do  I  think  that  where  a  de- 
fendant sets  up  proper  defensive  matter  in 
an  answer  which  by  force  of  law  stands  as 
denied  by  the  plaintiff,  the  court  can 
thereafter,  for  the  purpose  of  avoiding  a 
limitation  statute,  transfer  such  allegation 
to  the  complaint  as  of  the  time  it  was 
drawn,  A  defendant  should  not  be  made  to 
suffer  for  drawing  a  proper  pleading.  The 
averment  was  essential  unless  defendant 
was  willing  to  waive  the  benefit  of  the  Fed- 
eral law.  In  this  case  no  trap  was  laid 
L.R.A.1916D. 


the  plaintiff.  He  was  promptly  advised 
of  the  dangers  ahead.  He  did  not  heed  the 
warning  given,  but  because  it  was  given  it 
is  held  that  defendant  was  not  surprised  or 
prejudiced  by  what  was  subsequently  done. 
Doubtless  the  parties  could  have  gone  to 
trial  on  the  pleadings  as  originally  framed. 
If  they  did,  judgment  would  have  to  go  for 
defendant  if  it  prevailed  on  its  contention 
that  the  case  was  within  the  Federal  stat- 
ute. There  would  be  no  occasion  to  amend 
or  treat  as  amended  the  original  complaint 
to  make  it  conform  to  the  issues  made  by 
the  "pleadings  as  originally  framed,"  be- 
cause such  issues  were  made  up  by  the  orig- 
inal complaint  and  answer.  It  seems  to  me 
to  be  rather  grasping  at  straws  in  this  case 
to  say  that  the  complaint  is  in  any  way 
aided  or  improved  by  what  is  alleged  In  the 
answer.  If  defendant  sought  a  continu- 
ance on  the  ground  of  surprise  when  the 
amended  complaint  was  served,  a  court 
would  say  at  once  that  it  was  not  sur- 
prised. But  there  is  no  claim  of  surprise. 
Defendant  is  relying  on  a  statute  of  lim- 
itation, and  such  a  defense  is  no  longer 
unconscionable  in  this  state.  Whereatt  v. 
Worth,  108  Wis.  291,  81  Am.  St.  Rep.  899. 
84  N.  W.  441. 

I  dislike  to  see  the  plaintiff  lose  what 
may  be  a  meritorious  cause  of  aation  be- 
cause of  the  mistake  made  here.  The  ques- 
tion before  us  is  one  which  arises  under 
the  laws  of  the  United  States  and  one  on 
which  the  Federal  Supreme  Court  has  the 
final  say.  Its  decisions  in  such  cases  are 
not'  only  valuable  as  precedents,  but  are 
binding  on  this  court.  If  I  read  those  de- 
cisions aright,  that  court  has  held  that 
where  rights  are  asserted  under  one  law  in 
an  original  pleading  and  under  another  by 
an  amended  pleading,  in  other  words,  where 
there  is  a  change  from  law  to  law,  there  is 
a  change  of  causes  of  action,  and  that  if  a 
limitation  statute  has  run  on  the  amended 
cause  of  action  at  the  time  the  amendment 
is  made,  it  is  a  good  defense,  although  it  had 
not  run  when  the  action  was  originally  com- 
menced. This  is  what  I  think  the  court  de- 
cided in  Union  P.  R.  Co.  v.  Wyler,-158  U. 
S.  285,  39  L.  ed.  983,  15  Sup.  Ct.  Rep.  877. 
This  decision  was  approved  in  the  Wulf 
Case,  226  U.  8.  575,  57  L.  ed.  355,  33  Sup. 
Ct.  Rep.  135,  Ann.  Cas.  1914B,  134,  where 
the  distinction  between  it  and  the  case  un- 
der consideration  was  clearly  pointed  out, 
and  where  it  was  held,  in  accordance  with 
the  uniform  current  of  authority,  that  an 
amendment  changing  the  beneficiary  was 
not  a  change  of  causes  of  action. 

In  the  opinion  of  the  court  it  is  stated 
that  the  Wyler  Case  is  clearly  distinguish- 
able from  the  present  case,  because  there  the 
amendment  changed  not  only  the  cause  of 
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aetioii,  bat  the  nature  and  aubatance  ol  tl^e 
cause  of  action.  I  am  unable  to  aee  any 
distinction  in  principle  between  the  two 
cases.  In  the  Wyler  Case  plaintiff  was  in- 
jured in  Kansas  and  brought  a  common-law 
artion  to  recover  damages  for  his  injury  in 
the  state  of  Missouri,  alleging  as  a  ground 
of  negligence  that  defendant  employed  an 
incompetent  fellow  servant  who  was  respon- 
sible for  plaintiff's  injury.  Thereafter 
plaintiff,  probably  doubting  his  ability  t<} 
prove  the  cause  of  action  stated,  amended 
his  complaint  by  alleging  that  he  was  in- 
jured through  the  negligence  of  a  fellow 
servant,  referring  to  the  same  servant  who 
was  allied  to  be  incompetent  in  the  origi- 
nal complaint.  The  amendment  further  set 
forth  that  the  injury  occurred  in  the  state 
of  Kansas,  and  tliat  under  a  statute  of  that 
state  the  master  was  liable  for  an  injury 
which  occurred  through  the  negligence  of  a 
fellow  servant.  To  this  amendment  the  de- 
fendant set  up,  by  way  of  defense,  that  the 
statute  of  limitations  had  run  at  the  time 
the  complaint  was  amended,  and  the  (ques- 
tion, and  the  sole  question,  in  the  case,  was 
whether  there  was  a  change  of  causes  of  ac- 
tion. The  original  action,  as  before  stated, 
was  the  usual  common-law  action  for  neg- 
ligence. The  amended  cqmplaint  was  based 
on  the  common  law  as  amended  in  the  par- 
ticular stated  by  a .  statute  of  the  state  of 
Kansas.  The  court  held  that  there  was  a 
change  of  causeis  of  action  because  there  was 
a  change  from  law  to  law.  In  the  instant 
case  the  action  was  brought  under  the  com- 
mon law  as  amended  by  the  statutes  of  the 
state  of  Wisconsin.  Under  the  amended 
complaint  a  cause  of  action  was  stated  un- 
der the  common  law  as  amended  by  the 
statutes  of  the  United  States.  It  seems  to 
me  that  there, is  a  change  from  law  to  law 
as  much  in  the  one  case  as  there  is  in  the 
other,  and  that  the  doctrine  of  the  Wyler 
Case  is  fully  approved  in  Missouri,  K.  &  T. 
R.  Co.  v.  Wulf,  supra.  If  I  have  a  correct 
concept  of  what  has  been  decided  -  in  these 
two  cases,  I  think  they  are  decisive  of  the 
case  at  bar. 

Cases  not  decided  by  the  Federal  Supreme 
Court  do  not  have  the  same  binding  force 
and  effect  on  this  court  as  do  the  decisions 
of  that  court,  but  it  is  entirely  germane  to 
the  question  under  discussion  to  say  that 
the  great  weight  of  authority  supports  the 
contention  here  made  by  t^e  respondent. 
Among  the  cases  holding  that  under  sub- 
stantially similar  facts  the  allowance  of 
snch  an  amendment  as  was .  here  made 
changes  the  cause  of  action  stated  in  the 
original  complaint,  and  that  the  defense  of 
the  statute  of  limitations  is  available  as  of 
the  time  the  amendment  is  made,  are  the 
following:  Allen  v.  Tusearora  Valley  R.  Co. 
L.RA.1916D.  21 


229  Pa.  97.  30  L.RJl.(N.S.)  1096,  140  jAm.. 
St.  Rep.  714,  78  Atl.  34;  Bradley  v.  Chicagq 
-Virden  Coal  Co.  231  111.  822,  83  N.  E. 
424;  Henderson  T.  Moweaqua  Coal  Min.  & 
Mfg.  Co.  145  111.  App.  637;  McHugh  v.  St. 
Louis  Transit  Co.  190  Mo.  86,  .88  S.  W.  863; 
Wasson  v.  Boland,  136  Mo.  App.  622,  118 

5.  W.  663;  Hall  ▼.  LouisvUle  &  N.  R.  Co. 
(C.  C.)  157  Fed.  464,  affirmed  in  98  C.  C.  A. 
664,  174  ted.  1021;  Wongert  v,  Qur^eater, 
101  Mich.  395,  69  N.  W.  662;  Hughes  v.  , 
New  York,  O.  St.  W.  R.  C6.  158  App.  Div.  ' 
443,  143  N.  Y.  Supp.  603;  Moliter  v.  Wa- 
bash R.  Co.  180  Mo.  App.  84,  168  S.  W.' 
250;  Brinkmeier  v.  Missouri  P.  R.  Co.  81 
Kan.  101,  105  Pac.  221;  Creteau  v.  Chicago 
&  N.  W.  R.  Co.  113  Minn.  418,  129  N.  W. 
856. 

The  cases  relied  on  by  appellant,  with-' 
two  or  three  not  very  important  Exceptions, 
are  cases  where  there  was  a  change  of  bene- 
ficiary by  amendment.  Such  -  a  change  is 
held  by  nearly  all  courts  not  to  change  the 
cause  of  action.  In  fact  I  see  little  differ- 
ence between  the  situation  presently  before 
the  court  and  that  which  confronted  this 
court  in  Stevens  v.  Brooks,  23  Wis.  106; 
Meinshausen  v.  A.  Gettelman  Brewing  Co. 
133  Wis.  95,  13  LJl.A.(N.S.)  250,.  113  N, 
W.  408,  and  Haverlund  v.  Chicago  St  PI  M. 

6.  0.  E.  Co.  143  Wis.  415,  128  N.  W.  273. 

Vlnje,  J.:. 

I  concur  in  the  fotegoing  dissentioijf  opin- 
ion of  Mr.  Justice  Barnes, 


OONNECTlOirr      SUI^REME      COOItT 
OF  EBBORS. 

QKORGE  S.  CHATPIELD  COMPANY, 

Appt., 

v. 

FRANCIS  T.  REEVES,  Mayor  of  Waterr 
bury.  *         ' .   ' " 

(87  Conn.  63,  86  AU.  750.^  -,,<'; 

Mandamus  -i-  to  compel  mayor ''^''s^ra' 
warrant  —  remedy  at  Ibw.""*'"^''  '''■■ 
Since  the  grantor  has  an  ad^tltittf'MiU- 
edy  at  law  to  recover  the  pur^aseiiprkb 
of  land  sold  and  conveyed  to  a  city,  he  will 
not  be  awarded  a  writ  of  majidamus  to  com- 
pel the  mayor  to  countersign  a  warrant  for 
the  money,  although  the  city  charter  pre- 
scribed such  warrant  as  the  method  by' 
which .  payments  are  to  be  made  out-  of  the 
city  treasury. 

For  other  cases,  see  Mandamus,  I.  d,  in  Dijf. 
1-58  N.  8. 

<May  8,  1913.) 


Note.  ^  For  mandamus'  to  compel  issu- 
ance of  municipal  warrant  to  pay  ittdebted- 
neas,  aee  annotation  following  this  case, 
post,  324. 
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APPEAL  by  relator  from  a  judgment  of 
the  Superior  Court  for  New  Haven  Coun- 
ty dismissing  an  application  for  a  writ  of 
mandamus  to  compel  respondent  to  counter- 
sign an  order  for  money  in  payment  of  land 
purchased  by  the  board  of  education  for 
school  purppses.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

llklessra.  Nathaniel  R.  Bronson,  Law- 
rence £i.  Ijewls,  and  Charles  E.  Hart, 
Jr.,  for  appellant: 

The  lack  of  adequate  remedy  at  law  justi- 
fies the  ijistitution  of  this  mandamus  pro- 
ceeding. 

SUte  V.  Staub,  61  Conn.  567,  23  Atl.  924; 
American  Casualty  Ins.  &,  Secur.  Co.  v. 
Fyler,  60  Conn.  448,  25  Am.  St.  Rep.  337, 
22  Atl.  404;  Bassett  v.  Atwater,  65  Conn. 
360,  32  UR.A.  675,  32  Att.  937;  26  Cyc. 
315,  435;  Merrill,  Mandamus,  §§  106,  135, 
136,  pp,  130,  168,  171;  Pond  v.  Parrott,  42 
Conn.  13;  Spelling  Eztr.  Relief,  $  1647,  pp. 
1347,  1360;  State  ex  rel.  Minneapolis  Tri- 
bune Co.  T.  Ames,  31  Minn.  440,  18  N.  W. 
277;  High,  Extr.  Legal  Rem.  §§  80,  107, 
351,  358;  State  ex  rel.  McCormick  v.  Fisher, 
5  Penn.  (Del.)  273,  64  Atl.  68;  Clapp  t. 
Titus,  138  Mich.  41,  100  N.  W.  1006;  Dan- 
iels V.  Miller,  8  Colo.  642,  0  Pac.  18. 

It  is  the  duty  of  the  mayor  to  sign  the 
order  issued  in  pursuance  thereto,  without 
inquiring  whether  the  appropriation  was 
wisely  and  properly  made  or  authorized  or 
not. 

State  ex  rel.  Ahrens  v.  Fiedler,  43  N.  J. 
L.  400;  McCuUougk  v.  Brooklyn,  23  Wend. 
458;  High,  Extr.  Legal  Rem.  n  17,  104, 
106,  351,  356;  Apgar  v.  School  Dist.  34 
N.  J.  L.  308;  State  ex  rel.  Minneapolis  Tri- 
bune Co.  V.  Ames,  31  Minn.  440,  18  N.  W. 
277. 

Mr.  Francis  P.  Gnllfoilc,  for  appellee: 

The  mayor  is  under  no  legal  duty  to  sign 
a  warrant  or  order  for  the  payment  of  a 
bill  against  the  city  which  has  been  ap- 
proved without  being  sworn  to  as  required 
by  the  city  charter. 

2  Smith,  Modem  Law  of  Alun.  Corp.  § 
942;  State  ex  rel.  Salmon  v.  Haynes,  50  N. 
J.  L.  97,  11  Atl.  151;  State,  Berry,  Prose- 
cutor, V.  Daly,  50  N.  J.  L.  356,  13  Atl.  6; 
Dill.  Mun.  Corp.  5th  ed.  §  790;  Spencer's 
Appeal,  78  Conn.  303,  61  Atl.  1010;  Morey 
V.  Hoyt,  65  Conn.  524,  33  Atl.  406. 

Mandamus  should  never  be  issued  without 
a  clear  legal  right  being  shown,  or  in  a 
case  where  it  would  work  inequity  to  the 
party  against  whom  it  is  sought. 

Chesebro   v.   Babcock,  60   Conn.  214,   22 
Atl.  145}  State  ex  rel.  Howard  v.  Hartford 
Street  R.  Co.  76  Conn.  178,  66  Atl.  606. 
L.R.A.1016D. 


Prentice,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

The  relator  claims  that  the  city  of  Water- 
bury  owes  it  $9,000  for  a  tract  of  land  sold 
and  conveyed  by  it  to  the  city.  The  charter 
of  the  city  prescribes  the  method  by  which 
payments  are  to  be  made  out  of  its  treasury. 
The  machinery  thus  provided  includes  the 
countersignature  by  its  mayor  of  an  order 
drawn  by  the  city  clerk  upon  the  city 
treasurer.  It  is  charged  that  tlie  defendant 
as  the  city's  mayor,  in  violation  of  his  duty 
as  such  officer,  neglected  and  refused  to  per- 
form the  ministerial  duty  of  countersigning 
an  order  in  favor  of  the  relator  for  said 
sum  of  $9,000,  duly  and  regularly  prepared 
and  presented  to  him  for  the  payment  of 
the  relator's  claim  then  due  and  payable, 
and  the  superior  court  is  asked  to  issue  its 
writ  of  mandamus  to  compel  such  counter- 
signature. 

A  "writ  of  mandamus  is  an  extraordi- 
nary remedy,  to  be  applied  only  under  ex- 
ceptional conditions,  and  is  not  to  be  ex- 
tended beyond  its  well-established  limits." 
Lahiff  V.  St.  Joseph's  Total  Abstinence  & 
Benev.  Soc.  76  Conn.  648,  65  L.R.A.  02, 
100  Am.  St.  Rep.  1012,  57  Atl.  692. 

"The  essential  conditions  without  which 
the  writ  will  not  be  issued  to  enforce  the 
performance  of  a  ministerial  duty,  are  (1) 
that  the  party  against  whom  the  writ  is 
sought  must  be  under  an  obligation  imposed 
by  law  to  perform  some  such  duty,  that  is, 
a  duty  in  respect  to  the  performance  of 
which  he  may  not  exercise  any  discretion; 
(2)  that  the  party  applying  for  the  writ 
has  a  clear  legal  right  to  have  the  duty 
performed;  and  (3)  that  there  is  no  other 
siifficietit  remedy."  Bassett  v.  Atwater,  65 
Conn.  365,  360, '32  L.R.A.  575,  32  Atl.  937; 
State  ex  rel.  Berger  v.  Hurley,  73  Conn.  536, 
48  Atl.  215.  The  same  principle  is  more 
succinctly  stated  in  State  v.  New  Haven  & 
N.  Co.  45  Conn.  331,  343,  as  follows:  "The 
writ  of  mandamus  is  designed  to  enforce  a 
plain,  positive  duty  upon  the  relation  of  one 
who  has  a  clear  legal  right  to  have  it  per- 
formed, and  where  there  is  no  other  ade- 
quate legal  remedy."  The  existence  of  the 
conditions  first  enumerated  in  Bassett  v.  At- 
water, as  above  recited,  leads  inevitably  to 
the  result  that  this  relator  is  not  entitled 
to  the  writ  which  he  seeks,  unless,  among 
other  things,  the  city,  during  the  time  of 
the  mayor's  neglect  or  refusal  to  counter- 
sign the  order,  was  indebted  to  it  for  the 
amount  named  therein,  and  it  was  entitled 
to  have  forthwith  that  amount  from  the 
city.  Under  such  conditions,  the  relator 
would  be  in  a  position  to  successfully  main- 
tain a  civil  action  for  the  recovery  of  the 
$9,000,  and,  judgment  being  entered  there- 
for, to  have  an'  execution  which  he  could 


Digitized  by 


Google 


GKORGE  S.  CHATFIELD  CO.  v.  REEVES. 


323 


BAtigfy  hy  levylag  upon  the  private  estate 
cf  any  inhabitant  of  tire  city.  Beardsley  t. 
Smith,  16  Own.  368,  380,  41  Am.  Dec.  148; 
Union  v.  Crawford,  19  Conn.  331,  333.  Here 
was  a  remedy  through  a  resort  to  ordinary 
legal  proceedings.  Was  it  adequate  or  suf- 
ficient within  the  meaning  and  application 
of  the  rule  above  quoted! 

We  have  always  recognized  the  extraordi- 
nary character  of  proceedings  by  mandamus, 
and  that  its  use  would  be  justified  only 
when  necessary  to  supplement  the  deficien- 
cies of  ordinary  legal  processes.  Bassett  v. 
Atwater,  supra.  We  have  consistently  held 
to  this  rule,  oft  repeated  and  emphasized, 
and  have  ajf^ied  it  in  both  its  letter  and 
spirit.  All  attanpts  to  appropriate  it  to  use 
aa  an  ordinary  civil  action  have  been  stead- 
ily discountenanced.  In  this  we  have  been 
less  liberal  in  permitting  its  employment 
than  have  the  courts  in  some  jurisdictions. 
For  instance,  it  is  not  uncommonly  held 
elsewhere  that  the  existence  of  adequate 
equitable  remedy  would  not  prevent  the  is- 
suance of  the  writ.  Brennan  t.  Butler,  22 
R.  I.  228,  47  Atl.  320;  State  ex  rel.  Wilson 
V.  Longstreet,  38  N.  J.  L.  312;  Baltimore 
X^iversity  v.  Colton,  98  Md.  623,  64  L.R.A. 
108,  57  Atl.  14;  State  ex  leL  Elliott  v. 
Custer,  11  Ind.  210. 

We  have  held  otherwise,  and  confined  the 
issuance  of  the  writ  to  situations  where  the 
aggrieved  party  has  adequate  remedy 
neither  at  law  nor  in  equity.  'State  ex  rel 
Howard  v.  Hartford  Street  R.  Co.  76  Conn. 
174,  184,  66  Atl.  606.  So,  agam,  we  have 
held  that  mandamus  will  not  Ge  whore  an 
action  on  the  case  will  afford  satisfaction 
equivalent  to  the  specific  relief  claimed. 
American  Asylum  t.  Phcenix  Bank,  4  Conn. 
172,178, 10  Am.  Dec  112.  "Ade<^ate  remedy 
at  law  means  a  remedy  vested  m  the  com- 
plainant to  which  he  may  at  all  times  re- 
sort at  his  own  option  fully  and  freely  with- 
out let  mr  hindrance."  Atwood  v.  Partree, 
56  Conn.  80.  83,  14  Atl.  85,  87;  Wheeler  v. 
Bedford,  54  Conn.  244,  249,  7  AtL  22. 

The  relator's  remedy  by  civil  action  is 
one  at  law,  and  it  would  result  ia  his  ob- 
taining the  identical  relief  he  seeks,  to  wit, 
the  recovery  of  the  amount  due  him.  No 
legal  obstacle  to  obtaining  it  could  be  in- 
terposed which  could  not  have  been,  and  in 
fact  was  not,  interposed  in  the  present  pro- 
ceeding. The  relator  would  not  be  relegated 
to  an  uncertain  source  of  satisfaction.  The 
immediate  result  of  the  litigation  would,  in 
fact,  be  more  favorable  to  it,  as  it  would 
secure  not  merely  an  order  for  money,  which 
might  be  ignored,  but  a  process  which  could 
be  effectually  used  to  obtain  it.  In  both 
cases  the  existence  of  a  present  obligation 
would  have  to  be  shown.  That  shown,  the 
rebttor's  course  in  a  civil  action  would  be 
LJt.A.1916D. 


simple.  The  provisions  of  the  city  charter 
regulating  payments  out  of  the  treasury 
prescribe  several  steps  to  be  taken  before 
the  mayor  is  required  to  countersign  an 
order.  The  obligation  assumed  in  a  man- 
damus proceeding  to  establish  that  these 
have  been  r^ularly  taken  adds  not  a  little 
to  the  relator's  burdoi.  We  fail  to  dis- 
cover any  particular  in  which  the  remedy 
by  an  ordinary  civil  action  is  not  as  con- 
venient, beneficial,  and  efficient  as  that  which 
mandamus  could  afford.  For  this  reason 
alone,  the  trial  court  was  amply  justified  in 
denying  the  peremptory  writ.  Sulntantial- 
ly  the  same  question  here  presented  arose  in 
CoUey  T.  Webster,  69  Conn.  361,  20  Atl. 
334,  where  a  prosecuting  agent  sought  the 
writ  against  a  clerk  of  the  police  court  to 
compel  the  payment  of  certain  fees  which 
had  been  refused.  Among  other  reasons  as- 
signed for  denying  the  writ  was  the  fact 
that,  if  the  agent  was  entitled  to  the  fees, 
he  had  a  good  cause  of  action  against  the 
city  therefor,  and  that,  for  that  reason,  he 
had  adequate  remedy  by  such  action. 

Counsel  for  the  relator  have  referred  us 
to  a  number  of  cases,  and  there  are  others 
to  the  same  effect,  which  have  held  that  the 
signature  of  a  public  officer  to  an  order, 
warrant,  or  other  paper  calling  for  the 
payment  of  money  may  be  compelled  by 
mandamus.  We  do  not  question  that  this 
may  be  true  under  certain  conditions.  They 
have  also  pointed  out  to  us  a  few  cases 
which  they  claim  support  their  position 
here.  Upon  tlieir  face  they  may  appear  to 
do  so;  but  upon  examination  it  will  be 
found  that  they  present  conditions  by  no 
means  analogous  to  those  in  the  present  case 
as  bearing  upon  the  matter  of  the  alterna- 
tive remedy.  McCuUough  v.  Brooklyn,  23 
Wend.  458,  is  one  of  the  cases  thus  referred 
to.  Upon  examination  it  will  be  found  that 
the  only  alternative  remedy  which  the  re- 
lator in  that  case  had  was  an  action  against 
the  officer  for  neglect  of  duty,  with  its  un- 
certainty as  to  satisfaction  of  judgment. 
There  was  no  right  of  action  against  the 
city.  It  was  upon  these  grounds  that  the 
court  rested  its  conclusion  that  the  relator 
had  no  other  adequate  remedy,  and  that 
therefore  mandamus  was  an  appropriate 
one.  In  the  opinion  appears  the  following 
language,  often  quoted  and  sometimes  mis- 
conceived or  misused,  upon  which,  doubt- 
less, counsel  here  rely:  "Although,  as  a 
general  rule,  a  mandamus  will  not  lie  where 
the  party  has  another  remedy,  it  is  not 
universally  true  in  relation  to  corporations 
and  ministerial  officers.  Notwithstanding 
they  may  be  liable  in  an  action  on  the  case 
for  a  neglect  of  duty,  they  may  be  compelled 
by  mandamus  to  exercise  their  functions 
according   to   law."     Page   461.     It   needs 
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only  a  casual  study  of  this  language  to  dis- 
coTer  that  it  furnishes  no  justification  for 
the  broad  proposition  that  whenever  a  pub- 
lic corporation  is  .indebted  to  a  creditor 
mandamus  will  lie  to  compel  its  auditor, 
disbursing  or  other  ofi&cer,  whose  duty  it 
may  be  to  draw,  approve,  or  countersign 
an  order,  warrant,  or  check,  or  do  any  other 
ministerial  act  required  of  him  by  the  pre? 
scribed  procedure  in  the  matter  of  payment, 
to  perform  that  duty. .  The  limitation  of 
the  doctrine  of.  the  case  is  clearly  indicated 
in  the  passage  cited,  and  unmistakably 
brought  out  in  other  portions  of  the  opin- 
ion. Reference  to  other  New  York  cases 
clearly  discloses  the  distinction  recognized 
in  the  McCullough  Case,  places  the  doctrine 
of  that  jurisdiction  1>eyond  question,  and 
manifests  its  complete  harmony  without 
conclusion  that,  where  there  is  direct  and 
complete  remedy  by  action  against  the  mu- 
nioipality,  mandamus  will  not  lie.  People 
ex  rel.. Perkins  v.  Hawkins,  46  N.  Y.  0,  11; 
People  ex  rel.  Lunney  t.  Campbell,  72  N.  Y. 
496,  498.  The  following  language  of  the 
opinion  in  the  first .  of  the  two  cases  last 
oited  leaves  no  room  for  misunderstanding : 
'^or  will  a  mandkmus  lie  where  the  party 

has  a  plain  legal  remedy,  by  action 

An  action  against  public  oflScers  for  neglect 
to  perform  their  duty  would  not  be  con- 
sidered such  a  remedy  as  to  supersede  that 
by  mandamus." 

State  ex  rel.  Ahrens  v.  Fiedler,  43  K.  J. 
Ii.  400,  'is  another  case  relied  upon  by  coun- 
sel. There- it  was  sought  to  compel  a  mayor 
to.  sign  .an  order  upon  the  treasurer  for  the 
payment  of  a  claim  against  the  city.  It 
was  said  that  the  relator  did  not  have  ade- 
quate-remedy by  an  action  to  recover  the 
claim,  for  the  reason  that,  even  though  he 
wuld  maintain  an  action  against  the  city, 
a  judgment  thus  obtained  would  not  ad- 
vance his  claim  beyond  its  present  status. 
Such  judgment,  it  was  said,  would  fix  the 
liability  of  the  city  and  determine  the 
amount  due,  which  had  already  been  done 
by  city  action,  and  the  plain  implication 
of  the  opinion  is  that  ii  would  accomplish 
nothing  more.  State  ex  rel.  Minneapolis 
Tribune  Co.  v.  Ames,  31  Minn.  444, 18  N.  W. 


277,  is  a  similar  case  also  referred  to.  It 
was  there  held  that  a  city  officer  might  be 
compelled,  to  sign  ap  order  on  the  city 
treasurer  for  the  payment  of  an  obligation 
of  the  city.  The  court  said  that  there  was 
not  adequate  remedy  by  action  to  recover 
the  claim,  for  the  reason  that  upon  the  re- 
covery of  judgment  it  would  be  necessary 
for  the  relator  to  present  its  claim  to  the 
comptroller  and  the  council  and  obtain  an 
appropriation  for  its  payment  upon  an  order 
which  must  be  signed  by  the  defendant  of- 
ficial, or  to  wait  until  a  tax  could  be  levied 
to  pay  it  under  a  charter  provision  referred 
to.  It  is  manifest  that  the  relators  in  these 
two  cases  did  not  stand  in  the  same  posi- 
tion with  respect  to  their  right  t«  obtain 
satisfaction  under  a  judgment  against  the 
city,  as  that  in  which  this  relator  stands, 
and  that  the  difference  is  a  material  one. 

The  opinion  in  Apgar  v.  School  Dist.  34 
N.  J.  L.  308,  when  read  by  itsdf,  has  the 
appearance  of  giving  more  support  to  the 
relator's  contention  than  any  other  to  which 
we  have  been  referred.  When,  however,  it 
is  read  in  the  light  which  the  later  case 
in  the  same  jurisdiction,  already  noticed, 
sheds  upon  the  position  in  which  a  judg- 
ment creditor  attempting  to  secure  satis- 
faction of  his  judgment  is  placed  in  that 
state,  that  support  disappears. 

There  is  also  a  class  of  cases  where  the 
claims  were  against  the  state,  ordinarily  not 
subject  to  suit.  We  have  not  examined  all 
of  them  to  determine  whether  among  them 
may  not  be  found  one  or  more  in  jurisdic- 
tions where  the  state  had  subjected  itself 
to  suit.  We  are  satisfied,  however,  that 
there  are  tew,  it  any,  such  in  the  list. 

The  respondent  asserts  that  the  relator 
has  failed  to  show  either  a  clear  right  to 
receive  the  $9,000  from  the  city,  or  a  duty 
upon  the  respondent  in  the  prescribed  course 
of  procedure  to  countersign  the  order,  and 
urges  a  variety  of  reasons  for  this  conten- 
tioii.  In  view  of  our  Conclusion  already 
reached,  we  have  no  occasion  to  pass  upon 
the  correctness  of  it. 

There  is  no  error. 

The  other  Judges  concur. 


Annotation — ^Mandamus  to  compel  issuance  of  numicipal  warrant  to  pay 

mdebtedness. 


I.  Scope,  89S. 


V.  Where  tide  to  office  is  in  ques^ 


II.  Ministerial      and      Oiacretionary  tion,  383. 

functions,  Sg6.  VI.  Effect  of  laOe  of  funds,  33*. 

til.  IltegaUty      or      other      defense,  VII.  Right    to    tcrit    upon    asMgneil 

329.  etaim,  334. 

IV.  Existence  of  other  adequate  rem-  VIII.  Effect  of  appeal  from  daitn,  33ff. 

edy,  33 1.  IX.  Miscellaneous,    836, 
I,.R.A.1916D. 
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I.  Scope. 

This  note  is  limited  to  a  consideration 
of  the  eases  involving  the  right  of  a  mn- 
nicipal  creditor  to  compel  an  officer  of 
the  city  to  issne  or  sign  a  warrant,  and 
does  not  concern  itself  with  the  right  of 
the  creditor  to  demand  that  his  claim 
be  audited  or  that  his  warrant  be  paid. 

Uix>n  this  latter  point  see  the  note 
with  respect  to  mandamus  to  compel 
payment  of  mnnicipal  debt  by  custodian 
of  municipal  funds.* 

In  connection  with  this  subject  refer- 
ence is  also  made  to  the  note  on  the  nn- 
eonstitutionality  of  statute  as  defense 
against  mandamus  to  compel  parent  of 
public  money.* 

II.  MinUterUU  and  diseretionary  func- 
tions. 

The  cases  show  that  the  general  rule 
holding  mandamus  proper  in  proceedings 
to  compel  the  performance  of  ministerial 
functions,  and  improper  in  proceedings 
to  compel  the  performance  of  diseretion- 
ary functions,  is  applicable  to  this  branch 
of  the  subject.  Indeed,  ^he  rule  is  of 
very  general  application,  and  in  only 
one  case  has  it  at  all  been  called  into 
question.* 

On  account  of  the  dissimilarity  in  the 
duties  and  functions  of  the  various  city 


officers,  and  because  of  the  difference  in 
•acts  and  ordinances  creating  municipal 
offices  in  various  cities  and  states,  no 
rules  can  be  laid  down  with  respect  to 
the  nature  of  the  functions  of  any  par- 
ticular-officers or  groups  of  officers.  In 
the  very  g^eat  majority  of  the  eases, 
however,  in  which  the  question  has  come 
up  for  consideration,  the  function  of  the 
officer  in  question  has  been  held  minis- 
terial. The  reason  for  this  is  plain.  In 
practically  every  instance  a  claim  must 
be  presented  to  some  preliminary  officer 
or  body  for  audit,  allowance,  or  adjust- 
ment of  some  kind  before  demand  is 
made  for  a  warrant.  This  preliminary 
board  or  officer  having  performed  a  dis- 
eretionary function  in  allowing  or  ad- 
justing the  claim,  the  courts  take  the 
view  that,  in  the  absence  of  language  in 
the  act  or  ordinance  clearly  indicating 
a  grant  of  discretion  to  the  officer  issuing 
the  warrant,  nothing  remains  to  the 
latter  but  the  purely  ministerial  function 
of  drawing  or  signing  the  instrument. 
This  view  is  a  reasonable  one.  In  the 
absence  of  language  indicating  an  intent 
to  submit  claims  to  a  second  examina- 
tion, it  seems  that  such  an  intent  ought 
not  to  be  presumed. 

Where,  for  example,  a  claim  has  been 
submitted  to  the  city  council  *  or  to  a 


1  Appended  to  Ray  v.  Wilson,  14  L.R.A. 
773. 

I  Appended  to  State  ex  rel.  New  Orleans 
Canal  &  Bkg.  Co.  y.  Heard,  47  L.RAi.  516. 

<In  Wood  T.  StTother  (1888)  7C  C«l. 
645,  9  Am.  St.  Rep.  249,  18  Pac.  760,  how- 
ever, where  the  action  is  brought  against  an 
auditor  who,  according  to  statute,  "must  be 
satisfied  that  the  proceedings  have  been 
legal  and  fair"  before  issuing  a  street  as- 
sessment warrant,  and  where  it  is  urged 
that  if  such. auditor  has  examined  the  pro- 
codings  "and  become  satisfied  that  they  are 
not  legal,  the  moat  that  can  be  said  is  that 
he  has  committed  an  error  in  a  matter  con- 
fided to  his  discretion,  and  that  the  func- 
tion of  the  writ  is  not  to  review  such 
exercise  of  discretion,''  the  court  holds  it 
a  "perversion  of  language"  to  say  that 
mandamns  will  not  issue  to  control  discre- 
tionary actions.:  "The  propriety  of  the 
issnance  of  the  writ  in  any  case  must  de- 
pend upon  whether,  under  the  law  of  the 
state  where  the  litigation  arises,  the  de- 
termination was  intended  to  be  final;  and 
if  not,  upon  whether  the  system  of  practice 
furnishes  any  other  adequate  remedy," 
nays  the  court.  "There  is  nothing  in  the 
language  of  the  act,"  it  is  said  later  on, 
"which  shows  that  It  was  intended  to  be 
final.  It  certainly  wonld  not  be  final  in 
favor  of  the  contractor.  In  the  numerous 
cases'  in  which  street  assessments  have 
been  before  the  court,  we  hare  never  seen 
it  suggested  that  .the  signature  of  the 
L.R.A.1916D. 


auditor  cured  previous  illegality;  and  it 
seems  clear  that  it  would  not  do  so.  Why, 
then,  should  it  be  final  against  the  con- 
tractor, and  be  conclusive  that  the  pro- 
ceedings are  illegal  when  it  is  apparent  that 
they  are  not  sot" 

•  Where  the  council  has  allowed  a  claim 
for  a  rebate  by  the  holder  of  a  liquor 
license  who  has  gone  out  of  business,  the 
duty  of  the  mayor  to  sign  the  warrant 
drawn  in  pursuance  thereof  is  ministerial 
and  may  be  compelled  by  mandamus.  State 
ex  rel.  Maddaugh  v.  Ritter  (1913)  74  Wash. 
649,   134  Pac.   492. 

;  Under  a  statute  providing  tlwt  ."all 
moneys  shall  be  drawn  from  the  treasury 
in  pursuance  of  an  order  of  the  city  couiicil 
by  a  treasury  warrant  signed  by  the  mayor 
and  countersigned  by  the  clerk,"  the  act 
required  of  the  mayor  in  signing  a  warrant 
issued  upon  a  claim  allowed  by  the  council 
is  merely  ministerial,  and  mandamus  will 
lie  to  compel  his  performance  thereof. 
People  V.  Hastings  (1880)  5  IlL  App.  436. 
The  claim  in  this  case  was  for  lumber  fur- 
nished the  city. 

And  where  a  borough  council  has  ordered 
the  payment  of  a  debt  on  a  building  con- 
tract, the  president's  function  in  signing 
the  order  is  merely  ministerial,  and  He  may 
be  compelled  to  perform  it  by  mandamus. 
Breslin  v.  Earley  (1908)  36  Pa.  Super.  C». 
49. 

■  Where  the  council  has  appropriated  a 
certain  sum  to  be  paid  for  property  con- 
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city  board,'  and  has  been  allowed,  the 
function  of  the  auditor  or  mayor  in  is- 
suing or  signing  the  warrant  is  merely 
ministerial.  The  council  in  the  one  in- 
stance, and  the  board  on  the  other,  have 
examined  the  facts  and  with  due  con- 
sideration have  arrived  at  their  conclu- 
sion. It  is  hardly  to  be  believed  that  the 
opinion  of  the  auditor  or  -the  mayor  was 
intended  to  overthrow  that  conclusion, 
in  the  absence  of  specific  statutory  pro- 
vision to  that  effect.' 

With  respect  to  the  office  of  mayor, 
however,  there  must  be  taken  into  con- 
sideration the  veto  power,  which  is 
usually  one  of  the  incidents  thereof. 
Distinction  must  be  made  between  an 
exercise  of  this  power  and  the  mere  re- 
fusal to  sign  a  warrant  in  pursuance  of 
an  order  or  resolution  approved  by  the 
mayor  or  passed  over  his  veto.  The  veto 
power  is  unquestionably  a  discretionary 
function.''  However,  the  exercise  of  the 
veto  exhausts  the  discretionary  func- 
tions of  the  mayor  with  respect  to  a 
particular  resolution,  and  if  the  council. 


also  in  the  exercise  of  discretion,  passes 
the  resolution  over  his  veto,  he  can  offer 
no  further  resistance.  When,  therefore, 
warrants  for  the  payment  of  the  claim 
thus  approved  over  his  veto  are  pre- 
sented for  his  signature,  a  ministerial 
function  only  remains,  and  it  is  his  duty 
to  sign  irrespectively  of  his  objections.* 

When  a  claim  has  been  audited  and 
approved  by  the  proper  officers  before 
presentation  to  other  officers  for  signa- 
ture, it  seems  that  a  situation  is  pre- 
sented somewhat  similar  to  the  one  pre- 
sented where  a  claim  has  been  approved 
by  the  council,  although  the  presump- 
tion of  exclusive  discretion  in  auditing 
officers'  is  perhaps  weaker  than  in  the 
case  of  the  legislative  body.  The  func- 
tion of  signing  the  warrant  is  regarded 
as  a  merely  ministerial  one,  and  one, 
therefore,  the  performance  of  which  can 
be  compelled  by  mandamus.* 

A  like  situation  is  presented  where  a 
claim  is  approved  by  the  proper  officers, 
and  a  certificate  of  that  fact  is  issued 
to  the  officers  whose  duty  it  is  to  draw 


demned,  and  the  auditor  has  received  the 
vouchers  of  the  city  solicitor  therefor  in 
accordance  with  the  ordinance,  his  duty  to 
issue  the  warrants  on  the  treasury  is  min- 
isterial, and  he  will  be  compelled  by  man- 
damus to  perform  it.  Ryan  v.  Hoffman 
(1875)  26  Ohio  St.  109. 

In  People  ex  rel.  Reynolds  v.  Flagg 
(1853)  16  Barb.  (N.  Y.)  503,  it  is  held  that 
the  office  of  comptroller  is  a  subordinate 
administrative  oflSce,  and  that  the  comp- 
troller has  no  right  or  power  to  question 
the  "expediency,  judiciousnesa,  or  discretion 
of  the  legal  acts  of  the  government."  The 
decision  is  accordingly  reached  that  such 
comptroller  cannot  question  a  claim  which 
has  been  allowed  by  the  council,  but  that 
he  can  be  compelled  by  mandamus  to  issue 
warrants  thereon. 

And  see  Doverspike  v.  Magee  (1912)  51 
Pa,  Super.  Ct.  525,  an  action  by  a  patrol- 
man to  compel  the  mayor  and  comptroller 
to  issue  and  sign  a  warrant  for  his  salary 
in  accordance  with  an  order  passed  by  the 
council.  Where,  without  specifically  holding 
the  functions  of  such  officers  to  be  minis- 
terial, mandamus  is  held  to  lie  against 
them. 

'  In  Com.  ex  rel.  Walton  v.  Lyndall 
(1869)  2  Brewst.  (Pa.)  425,  where  manda- 
mus is  issued  to  the  city  comptroller, 
directing  him  to  sign  a  warrant  issued  to 
the  relator  by  the  board  of  school  comp- 
trollers for  her  salary  as  teacher,  the  court 
says  that  the  defendant,  being  a  ministerial 
officer,  may  be  compelled  to  perform  his 
functions. 

■  Under  a  statute  providing  that  a  war- 
rant shall  not  be  issued  if,  for  any  cause, 
the  comptroller  cannot  give  it  his  approval, 
his  function  of  countersigning  a  warrant  is 
discretionary  and  cannot  be  controlled  by 
mandamus.  Dechert  v.  Com.  (1886)  113  Pa. 
L.R.A.1916D. 


229,  6  Atl.  229.  In  this  case  the  claim 
was  for  the  construction  of  a  sewer  and 
had  been  approved  by  the  council. 

7  Under  a  charter  providing  that  all 
orders  upon  the  city  treasurer  must  be 
signed  by  the  mayor,  except  such  orders  as 
are  passed  by  the  council  over  his  veto,  the 
mayor  is  given  the  veto  power  over  orders 
as  well  as  resolutions,  and  bis  refusal  to 
sign  an  order  passed  by  the  council  fov  the 
payment  of  aldermen  amounts  to  an  exer- 
cise of  that  discretionary  power,  and  man- 
damus will  not  be  issued  to  compel  his 
signature.  State  ex  rel.  Rudolph  v.  Hutch- 
inson (1908)  134  Wis.  283,  114  N.  W. 
453. 

■  Where  the  council  has  approved  a  claim 
over  the  mayor's  veto,  his  resistanee  to  the 
claim  is  overcome,  and  the  duty  of  coun- 
tersigning warrants  drawn  for  the  pay- 
ment thereof  is  merely  a  ministerial  duty, 
the  refusal  to  perform  which  will  be  com- 
pelled by  mandamus.  State  ex  rel.  Ahrens 
V.  Fiedler  (1881)  43  H.  J.  L.  400  (claim 
for  filling  lots) ;  State  ex  rel.  Salmon  v. 
Haynes  (1887)  50  N.  J.  L.  97,  11  Atl.  161 
(salary  of  stenographer);  State  ex  rel. 
American  La  France  Fire  Engine  Co.  v. 
Seymour  (1909)  79  N.  J,  L.  92,  74  Atl. 
439  (claim  for  fire  apparatus) ;  State  ex 
rel.  C.  Reiss  Coal  Co.  v.  Bom  (1897)  97 
WU.  542,  73  N.  W.  105  (claim  for  remov- 
ing bar  from  river). 

■  Where  the  comptroller  has  audited 
claims  and  approved  them,  his  remaining 
duty  to  issue  warrants  thereon  is  merely 
ministerial  and  may  be  compelled  by  man- 
damus. State  ex  rel.  Pinse  v.  Mount 
(1869)   21  La.  Ann.  352. 

In  the  absence  of  a  contrary  provision 
in  a  city  charter,  "a  claim  of  a  class  for 
the  payment  of  which  the  council  is  em- 
powered to  make  an  appropriation,  having 
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and  aign  the  warrant.  Under  such  cir- 
cumstances it  is  considered '  that  all  the 
discretion  necessary  has  been  exercised 
by  the  certifying  officer  or  body,  and  that 
nothing  but  the  ministerial  function  of 
drawing  and  signing  the  warrant  re- 
mains.^* This  rule  is,  of  course,  always 
open  to  an  exception  where  the  statute 
clearly  indicates  an  intention  to  impose 
upon  the  countersigning  officers  discre- 
tionaipr  power  with  respect  to  the 
claim." 


Submission  of  proper  claims  to  a  court 
for  settlement  would  seem  to  render  su- 
perfluous any  further  exercise  of  dis- 
certion  by  any  officer  or  body  with  re- 
spect thereto.  When,  therefore,  a  court 
has  settled  or  approved  a  claim  proper- 
ly submitted  to  it,  the  function  exercised 
by  those  officers  whose  duty  it  is  to  draw 
and  sign  a  warrant  therefor  is  merely 
ministerial,  and  its  performance  may  be 
compelled  by  mandamus.^' 

And  where  a  claim  has  been  reduced 


first  been  audited  and  adjusted  by  the 
comptroller,  and  an  appropriation  for  its 
payment  made  and  authorized  by  the 
requisite  and  duly  recorded  vote  of  the 
council,  when  an  order  for  its  payment,  in 
due  form  and  duly  signed  by  the  clerk,  is 
presented  to  the  mayor  for  his  signature, 
it  is  his  duty  as  mayor  to  sign  it  within 
such  reasonable  time  as  may  be  necessary 
to  enable  him  to  make  the  inquiries  before 
indicated,  as  to  whether  the  council  has  kept 
within  its  jurisdiction  and  whether  the  ap- 
propriation has  been  authorized  by  the  nec- 
essary vote,"  and  mandamus  may  be  sought 
to  compel  his  signature.  State  e.x  rel.  Min- 
neapolis Tribune  Co.  v.  Ames  (1884)  31 
Minn.  440, 18  N.  W.  277 ;  State  ex  rel.  Treb- 
by  V.  Vasaly  (1906)  98  Minn.  46,  107  N.  W. 
818.  This  is  on  the  ground  that  such  duty 
is  purely  ministerial. 

However,  in  People  ex  rel.  Duff  v.  Booth 
(1867)  40  Barb.  (N.  Y.)  31,  affirming 
(1866)  32  How.  Pr.  17,  under  a  charter 
provision  to  the  effect  that  no  money  shall 
be  paid  out  of  th«  treasury  except  upon 
warrants  signed  by  the  mayor  and  comp- 
troller, and  countersigned  by  the  clerk,  it 
is  held  that  "the  power  of  determining '  a 
litigated  claim  against  the  city  has  not 
been  vested  in  the  comptroller,  or  any  of 
the  city  officers,  to  the  exclusion  of  the 
mayor,  and  that  the  duty  to  sicn  war- 
rants was  not  purely  ministerial.  The 
claim  in  this  case  was  for  repairing  streets, 
and  after  it  had  been  audited  the  mayor 
refused  to  sign  the  warrant  on  the  ground 
that  the  claimant  was. not  the  partner  of  the 
person  to  whom  the  warrant  was  drawn. 

10  Where,  under  a  contract  between  the 
city  and  a  person  who  is  about  to  engage 
in  the  construction  of  a  public  improve- 
ment, the  certificate  of  acceptance  of  the 
city  engineer,  approved  by  the  commis- 
sioner of  public  works,  is  made  conclusive 
upon  the  contractor,  the  comptroller's  duty 
to  issue  warrants  for  the  payment  of 
claims  with  respect  to  the  work  is  merely 
ministerial  and  may  be  compelled  by  man- 
damus. Re  Freel  (1896)  148  W.  Y.  165, 
42  N.  E.  586,  affirming  (1895)  89  Hun,  79, 
35  N.  y.  Supp.  59  (reservoir) ;  People  ex 
rel.  Rodgers  v.  Coler  (1900)  66  App.  Div. 
98,  67  N.  Y.  Supp.  701,  reversing  (1900) 
32  Misc.  78,  66  N.  Y.  Supp.  163,  affirmed 
on  other  grounds  in  (1901)  166  N.  Y.  1, 
62  L.RA.  814,  82  Am.  St.  Rep.  60S,  59 
N.  E.  716  (street  grading);  People  ex  rel. 
LJt.A.1916D. 


Treat  v.  Coler  (1900)  56  App.  Div.  459,  68 
N,  Y.  Supp.  767,  affirmed  in  (1901)  166 
N.  Y.  144,  59  N.  E.  776  (sewer);  People 
ex  rel.  Rolf  v.  Coler  (1901)  58  App.  Div. 
131,  68  N.  Y.  Supp.  448   (pier). 

And  under  a  statute  providing  that  the 
fees  of  the  harbor  master  shall  be  pre- 
scribed by  the  board  of  harbor  commission- 
ers and  paid  by  the  city,  upon  the  certili- 
cate  of  the  harbor  commissioners  the  city 
i  council  is  not  vested  with  discretion  with 
respect  to  order  the  drawing  of  the  war- 
rant, and  mandamus  may  be  brought  to 
compel  it  to  act.  Quigg  t.  Evans  (1898) 
121  CaL  546,  53  Pac.  1093. 

U  Under  a  statute  providing  that  the 
comptroller  may  refuse  to  ,  countersign 
warrants  if,  from  any  cause,  he  cannot 
give  his  approval  thereto,  his  function  in 
countersigning  such  warrants  is  discretion- 
ary, and  if  any  reasonable  ground  arises 
for  his  disapproval  thereof,  he  cannot  k>e 
compelled  by  mandamus  to  perform  such 
function.  Com.  ex  rel.  City  Sewage  Co.  v. 
Hancock  (1872)  9  Phila.  (Pa.)  535.  In  this 
case  the  claim  had  been  certified  by  the 
board  of  health  for  services  rendered  by 
relator  under  a  contract  With  respect  to 
cleaning  the  streets. 

M\\Tiere  the  legislature  provides  that 
the  court  shall  determine  the  compensa- 
tion due  referees  for  adjudging  claims 
against  a  city,  no  discretion  is  left  to.  the 
mayor  and  council  with  respect  to  the  issu- 
ance of  warrants  for  the  amounts  of  such 
sums  as  are  awarded,  and  mandamus  will 
issue  against  them  to  compel  their  per- 
formance of  the  act.  Guthrie  v.  Territory 
(1892)  1  OkU.  188,  21  L.R.A.  841,  31  Pac. 
190. 

And  where  by  statute  the  circuit  court 
is  given  the  duty  of  making  settlement  of 
all  claims  due  the  sheriff,  the  auditor  of 
the  city  has  no  power  or  authority  to  in- 
quire into  the  correctness  of  such  settle- 
ment, and  he  may  be  compelled  to  draw 
warrants  therefor  by  mandamus,  when  his 
only  defense  for  his  failure  to  do  so  is  the 
incorrectness  of  the  settlement.  State  ex 
rel.  Troll  v.  Brown  (1898)  72  Mo.  App.  651. 

In  Shaw  v.  Howell  (1866)  18  La.  Ann. 
196,  the  duty  of  the  auditor  to  issue  a 
warrant  was  held  ministerial  where  the 
clerk  and  judge  of  the  district  court  had 
approved  a  voucher  for  the  claim  in  accord- 
ance with  law;  and  mandamus  was  issued 
to  compel  the  issuance  thereof. 
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to  judgment  both  ths  correctness  of  the 
claim  and  its  propeir  amount  are  fixed, 
and  no  officer  charged  with  the  duty  of 
drawing  warrants  therefor  may  be  heard 
to  object." 

In  the  case  of  claims  for  salary  by 
public  officers  or  emt)loyfees  whose  com- 
pensation is  fize.d  by  law,  the  function 
of  drawing  warrants  therefor,  and  coun- 
tersigning them,  is  considered  merely 
ministerial.**     This  rule  is,   of  course. 


open  to  exception  where  the  statute  ex- 
pressly grants  the  power  of  discretion 
to  the  officer  whose  duty  it  is  to  draw 
or  countersign  warrants.*'  And  where 
the  amount,  of  compensation  is  nowhere 
fixed  by  law,  nor  ascertainable  by  eom- 
putation,  such  discretion  must  be  exer- 
cised in  fixing  the  amount  properly  due 
as  is  entirely  incompatible  with  the  posi- 
tion that  the  act  is  merely  ministerial." 


u  "The  drawing  of  a  warrant  for  the 
paymeui  of  a  demand  or  claim  ivhich  has 
been  audited,  approved,  or  established  by 
the  action  of  the  city  coxincil,  or  by  a  judg- 
ment of  a  court  of  competent  jurisdiction, 
is  regarded  as  a  duty  piu-ely  of  a  minis- 
terial nature,  and  hence  properly  falling 
within  the  scope  of  mandamus."  Altgelt  v. 
Campbell  (1904)  —  Tex.  Civ.  App.  — ,  78 
8.  W.  967.  In  this  case  the  claim  upon 
which  the  action  was  based  had  been  re- 
duced to  judgment. 

Mandamus  was  held  proper  in  State  ex 
rel.  Carondelet  Canal  &  Nav.  Co.  v.  Pils- 
bury  (1878)  30  La.  Ann.  706,  to  compel  an 
auditor  to  issue  a  warrant  for  the  payment 
of  a  judgment,  on  the  ground  that,  the 
amount  of  the  iiidebtedness  having  been 
fixed  by  proper  authoHty,  the  ministerial 
act  of  drav^ing'the  warrant  only  remained. 

14  "Mandamus  is  an  '  appropriate  remedy 
to  compel  an  auditing  officer  to  isdue  a 
warrant  for  the  compensation  of  the  em- 
ployees or  officers  or  a  city,  county,  or 
state,  where  the  amount  thereof  is  so  fixed 
by  law,  ordinance,  or  otherwise  that  the  act 
of  auditing  the  same  and  draining  a  war- 
rant accordingly  is  merely  ministerial  in 
character."  Scott  v.  Boyle  (1912)  164  C«L 
321,  128  Pac.  941.  In  this  case  mandamus 
was  issued  to  compel  the  city  auditor  to 
draw  a  warrant  in  favor  of  a  deputy  sealer 
of  weights  and  measures  for  his  salary. 

In  State  ex  rel.  Dudley  v.  Daggett 
(1902)  28  Wash.  1,  68  Pac.  340,,  an  action 
by  corporation  coims'el  to  compel  the  issu- 
ance of  warrants  for  his  salary,  it  is  said: 
"The  salary  beinig  fixed  by  law  and  payable 
in,  warrants  drawn  on  the  city  treasurer, 
and  the  duty  of  the  comptroller  in  the 
premises  being  clearly  defined  by  the  ordi- 
nance and  charter,  there  is  no  room  for 
the  exercise  of  such  judgment  or  discretion 
as  will  preclude  the  coiSt  from  compelling 
the  performance  of  the  duty  by  the  writ  of 
mandamus." 

In  Granger  v.  French  (1908)  152  Mich. 
366,  125  Am.  St.  Rep.  416,  116  N.  W.  181, 
Where  a  justice  of  the  peace  is  suing  to 
compel  the  issuance  and  coimtersigning  of 
warrants  for  his  salary,  the  court  says  that 
"mandamus  is  the  proper  remedy  to  en- 
force the  payment  by  a  municipal  corpora- 
tion of  a  salary,  the  amount  of  which  is 
fixed." 

And  In  State  ex  rel.  Hawes  t.  Mason 
(1899)  153  Ho.  23,  54  S.  W.  524,  it  is  held 
"where  the  Constitution  or  an  act  of  the 
legislature  creates  an  office  and  fixes  the 
L.R.A.1916D. 


salary  thereof,  the  time  of  the  payment  of 
the  same,  and  authorizes  or  directs  the 
comptroller  or  auditor  to  draw  his  warrant 
to  pay  the  same,  that  the  Constitution  in 
the'  one  case,  and  the  legislature  in  the 
other,  thereby  makes  the  appropriation,  and 
no  further  appropriation  is  necessary  t« 
authorize  the  auditor  to  draw  his  warrant 
for  its  payment."  Under  such  a  statute 
dealing  with  the  police  department  of  the 
city,  it  is  held  that  the  auditor  may  be 
compelled  by  mandamus  to  draw  warrants 
for  the  pay  roll  of  the  police  department, 
whether  the  city  council  has  made  an  ap- 
propriation therefor  or  not. 

Where  the  salary  of  a  public  officer  is 
fixed  by  ordinance,  and  by  ordinance  made 
payable  in  equal  monthly  instalments,  no 
further  allowance  or  appropriation  by  the 
council  is  necessary  to  impose  upon  the 
auditor  a  duty  to  draw  warrants  therefor, 
such  as  would  render  him'  amenable  to 
mandamus.  Kendall  v.  Raybauld  (1896) 
13  Utah,  226,  44  Pac.  1034. 

Mandamus  is  held  in  Puterbaugh  v. 
Wadham  (1912)  162  Cai  611,  123  Pac.  804, 
to  be  the  proper  remedy  to  compel  the 
auditing  committee  of  a  city  to  draw  war- 
rants to  pay  the  salary  of  a  justice  of  the 
peace,  where  such  salary  is  fixed  by  law. 

And  see  Schmitt  t.  Dooling  (1911)  145 
Ky.  240,  36  L.R.A.(N.S.)  881,  140  S.  W. 
197,  Ann.  CJas.  1913B;  1078,  where  manda- 
mus was  granted  city  firemen  to  compel 
the  issuance  of  warrants  for  their  salaries. 

»In  Runkle  v.  Com.  (1881)  97  Pa.  328, 
an  action  to  compel  the  city  comptroller 
to  sign  warrants  for  relator's  salary  as 
city  clerk  and  secretary  of  the  water  board, 
it  is  held  that,  under  statutes  requiring  the 
comptroller  to  pass  on  the  rectitude  of  war- 
rants, his  function  is  discretionary.  The 
court  isays:  "Where  a  person  or  body  is 
clothed  with  judicial,  deliberative,  or  dis- 
cretionary powers,  and  he  or  it  has  exer- 
cised such  powers  according  to  his  or  its 
discretion,  mandamus  will  not  lie  to  compel 
a  revision  or  modification  of  the  decision 
resulting  from  the  exercise  of  such  discre- 
tion; though,  in  fact,  the  decision  may  have 
been  wrong." 

i< 'Where  a  sergeant  of  a  city  was  seek- 
ing to  conipel  the  payment  of ;  fees  not 
fixed  by  statute,  it  was  said  in  Richmond 
City  V.  Epps  (1900)  98  Va.  233,  35  S.  E. 
723,  that,  "as  no  provision  has  been  made 
by  statute  fixing  toe  fees  or  the  compensa- 
tion of  the  sergeant  of  a  city,  who  is  by 
virtue  of  his  office  the  keeper  of  its  jail, 
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In  accordance  with  the  general  rule 
with  respect  of  ministerial  and  discre- 
tionary functions,  the  right  of  an  of- 
ficer to  defend  an  action  6f  mandamus 
to  compel  the  issuance  of  a  warrant  on 
the  ground  of  illegality,  or  other  valid 
defense  to  the  claim,  is  dependent  upon 
whether  his  function  in  issuing  the  war- 


rant in  question  is  discretionary  or  mijo- 
isteriaL  If  the  statute  has  operated  to 
make  such  function  discretionary,  the 
oflScer  unquestionably  may  make  use  of 
such  defense?.*',.  Bi^t  if  his  duty  with 
respect  thereto  is  merely  ministerial, 
there  is  no  ground  for  permitting  him 
to  set  up  any  of  the  defenses  which  may 
exist  with  reference  to  the  claim."    It 


for  receiving  and  supporting  persona  con- 
fined in  jail  for  a  violation  of  the  ordi- 
nances of  the  city;  and  as  the  city  of  Hich- 
mond  has  not  adopted  by  ordinance  tbe 
scale  of  fees  fixed  by  statute  for  receiving 
and  supporting  persons  confined  in  jail  for 
the  violation  of  the  criminal  laws  of  the 
state,  nor  prescribed  any  other  specific  com- 
pensation to  its  sergeant  -for  like  service, 
.  .  .  it  therefore  follows,  in  accordance 
with  the  well-established  rule  that  manda- 
mus only  lies  in  a  case  of  this  nature  where 
there  is  a  clear  right  to  a  fixed  sum  of 
money,  or  to  an  amount  ascertainable  by 
a  mere  computation,  .  .  .  that  th4 
petitioner  is  not  entitled  to  the  writ."  And 
in  another  place  it  is  said:  "Mandamus 
only  lies  in  a  case  of  this  nature  where 
there  is  a  clear  right  to  a  fixed  sum  of 
money,  or  to  an  amount  ascertainable  by 
a  mere  compensation,  and  where  the  issue 
of  a  warrant  therefor  and  its  payment  is 
merely  a  ministerial  duty." 

And  where,  in  an  action  by  a  sergeant 
of  police  to  compel  the  issuance  of  a  war- 
rant for  the  amount  of  his  salary,  there 
were  no  allegations  nor  proof  of  a  definite 
sslary  attached  to  tbe  «fiioe, .  it  was  held 
that  there  was  no  right  to  mandamus. 
Moores  v.  State  (1903)  4  Heb.  Unof.  235, 
93  N.  W.  986. 

17  In  Rooney  v.  Snow  (1900)  131  CaL  61, 
63  Pae.  156,  an  action  to  compel  the  city 
auditor  to  draw  a  warrant'  fer  the  repay- 
ment of  license  money  paid  to  the  city 
onder  a  mistake,  it  is  held  that  the  city  i» 
Dot  responsible  in  the  matter,  and  that, 
despite  the  ordinance  allowing  the  claim 
and  directing  the  auditor  to.  draw  a  war- 
rant for  its  payment,  the  auditor  is  justi- 
fied in  refusiag  to  draw  such  warrant, 
where  the  city  charter  requires  him  to  de- 
termine the.  l^iality  of  every  claim. 

And  in  People  ex  rel.  Green  '  v.  Wood 
(1862)  3S  Barb.  (N,  Y.).  663,  13  Abb.  Fr. 
374,  22  How.  Pr.  286,  where  the  mayor  re- 
fused to  countersign  a  warrant,  it  is  held 
that  his  duty  is  discretionary,  and  that, 
although  the  claim '  has  been  audited  and 
settled  by  tbe  proper  authorities,  he  may 
not  be  compelled  by  tnandamus  to  counter- 
lign  the  warrant.  Tbe  court  bases  its 
decision  on  the  ground  that  the  sole  object 
of  having  the  mayor  countereign  such  war- 
rants is  "to  secure  the  treasury  against 
the  negligence  or  dishonesty  of  those  offi- 
cers who  are  intrusted  with  the  settlement 
of  claims  against  the  city."  In  this  case 
the  contention  of  the  mayor  was  that  the 
relator  had  not  performed  his  contract  for 
the  removal  of  offal  from  the  city  streets. 
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In  Com.  ex  pel.  Edison  Electric  Illumi- 
nating Co.  V.  Foster  (1906)  216  Pa.  177, 
64  Atl.  367,  a  mandamus  was  refused 
against  the  comptroller  -ot  a  city  for  the 
purpose  of  compelling  him  to  issue  wafr 
rants  .for  electric  light  furnished  the  city 
under  a  contract, .  where  no  appropriation 
had  ever  been  made  for  the  paynternt  of 
any  moneys  under'  the  contract,  knd  the 
comptroller  was  charged  by  statute  not  to 
suffer  any  appropriation  to  be  overdniwni 

But  although  the  court  holds,  in  Com;  ex 
reL  Century  Co.  v.  Philadelphia  (1896)  176 
Pa^  588,  35  AtL  1^5,  that  the  duties  of  tbe 
comptroller  are  partly  discretionary,  man- 
damus is  issued  to  compel  him.  .to  sign 
warrants  for  the  payment  of  books  pur- 
chased by  the  school  board,  the  court  being 
of  the  opinion  that  the  suitability  of  the 
books  to  school .  purposes  is  'Uot .  a  matter 
for  his. consideration. 

l> Where,  under  city  ordinanoes,  the, act 
of  the  clerk  in  drawing  and  oountecsigning 
a.  warrant  is  merely,  ministerial,  he  may.  be 
compelled  by  mandamus  tO'  perform,  such 
act .  with  respect  to  a  claim  audited  and 
allowed  by  the  council,  although  the  reason 
for  his  refusal  is  the  illegality  of  the  daim. 
Wycoff  V.  Strong  (1914)  26  Idaho,  502,  144 
Pac.  341.  The  claim  in  this  ease  was.  lor 
materials  furnished  and  work  done  by 
plaintiff  in  the  construction  of  severs. 

In  Rice  v.  Gwinn  (1897)  6  Idaho,  394,  49 
Pac.  412,  under  an  a<;t  providiqg  that  "all 
warrants  drawn  upon  the  tceasuier  must 
be  signed  by  the  mayor,"  it  is  held  that  the 
nmyor  has  no  right  to  recuse  to  sign  a 
warrant  drawn  by  the  council,  although  thfl 
claim  which  it  is  intended  to  pay  is  illegal ;, 
and  mandamus  is  held  proper  in  such  a 
case  to  compel  the  mi^yore  sigoiature. 

And  in  .State  ex  ,rel.  Kran  v.  Hodapp 
(1908)  ,104  Minn.  309,  116  N.  W.,;589,  where 
the  city  auditor  refuB.ed  to  xiraw,  the  order 
for  the  payment,  of  a  claim  for  interest  on 
a  debt  which  arose  in.  connection,  with  the 
improvement  of  a  city  park,  on  the  grounil 
that  the  amount  of  indebtedness  ^thereby 
Cfeated  exceeded  the  limit  authorized  by 
the  city  charter,  it  was  held  that  the  re- 
corder's duty  was  merely  ministerial,  and 
that  he  was  "in  no  position  to  urge  the 
illegality  of  the  contract  in  defense  ol  his 
refusal." 

And  in  State  ex  rel.  Wunderlich  v.  Kal- 
kofen  (1907)  134  Wis.  74,.113,N.  W.  1091, 
an  action  to  compel  a,  town  board  to  issue 
an  order  for  the  payment  of  a  claim 
allowed  in  town  meeting,  it  is  said:  "We 
know,  of  no  reason  nor  of  any  authority  to 
support  the  contention  that,  after  the  tax- 
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has  been  held,  however,  that  a  person 
seeking  mandamus  must  show  that  he 
has  a  clear  l^al  right  to  have  the  duty 
performed.^*  In  accordance  with  this 
rule  the  court  will  deny  the  writ  when  it 
discovers  the  existence  of  some  illegality 


or  other  defense  which  will  raise  a  doubt 
as  to  the  relator's  right  to  the  relief 
sought,  and  he  will  be  left  to  pursue  one 
of  the  ordinary  actions,  in  which  the  de- 
fense may  properly  be  considered.** 
Irrespectively   of  the   nature   of   the 


payers  of  a  municipality  have  so  submitted 
to  taxation,  and  the  money  has  actually 
accumulated  in  the  hands  of  the  .public 
treasurer,  and  neither  the  taxpayers  nor 
the  electors  have  in  any  manner  changed 
their  position,  the  officers  upon  whom  rests 
the  mere  ministerial  duty  of  effecting  such 
purpose  can  legitimately  raise  the  question 
of  the  legality  of  the  demand  the  money 
was  raised  to  discharge,  and  delay  or  de- 
feat the  execution  of  such  purpose." 

But  in  McDermont  y.  Dinnie  (1896)  6 
N.  D.  278,  69  N.  W.  294,  an  action  to  com- 
pel the  issuance  of  a  warrant  to  a  judge 
of  the  municipal  court  for  his  salary,  the 
question  of  the  constitutionality  of  the 
statute  creating  the  court  is  held  a  proper 
subject  of  defense  an  behalf  of  the  mayor 
and  auditor. 

Uln  ScanUn  v.  Sehwab  (1902)  103  IIL 
App.  93,  the  court  says  that  mandamus 
should  never  be  awarded  unless  the  relator 
has  a  clear  legal  right  to  have  the  thing 
sought.  The  court  did  not  concern  itself 
with  the  question  as  to  whether  the  act 
was  ministerial  or  discretionary.  The  ac- 
tion was  brought  to  compel  the  mayor  to 
countersign  a  warrant  drawn  in  accordance 
with  the  orders  of  the  council,  which  con- 
tained a  clause  allowing  interest  on  the 
claim.  Under  statute  interest  was  allow- 
able on  warrants  only  when  there  were  no 
funds  with  whidi  to  pay  them.  Mandamus 
was  refused  in  this  case  because  of  the 
failure  of  the  petition  to  allege  the  lack  of 
such  funds. 

In  Stegmaier  t.  Goeringer  (1907)  218  Pa. 
499,  67  Atl.  782,  11  Ann.  Cas.  973,  an  action 
against  the  comptroller  of  a  city  to  compel 
his  countersignature  of  warrants  drawn  in 
pursuance  of  a  resolution  by  the  council 
authorizing  the  expenditure  of  a  sum  of 
money  for  decorations  during  a  public  cele- 
bration, it  is  held  that,  no  bills  or  vouchers 
showing  the  money  to  have  been  expended 
by  relator  having  been  presented  to  defend- 
ant, relator  has  not  shown  a  specific  legal 
right,  nor  has  he  performed  all  the  pre- 
requisite conditions  necessary  to  give  him 
the  right  to  the  action.  The  court  says: 
"When  a  private  relator  seeks  to  compel  by 
mandamus  a  public  official  to  perform  an 
alleged  duty,  the  burden  is  on  him  to  show 
that  he  has  performed  every  prerequisite 
condition  necessary  to  compel  such  action, 
and  that  it  has  been  refused  by  the  public 
official.  This  is  true  whether  the  duty  to 
be  performed  is  ministerial  or  discretion- 
ary, for  even  if  the  duty  is  ministerial  the 
private  relator  must  show  that  he  has 
placed  himself  in  a  position  to  legally  de- 
mand the  performance  of  the  duty." 

And  in  People  ex  rel. .  Rolf  v.  Coler 
(1901)  58  App.  Div.  131,  68  N.  T.  Supp. 
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448,  where  it  is  shown  that  the  relator,  who 
is  seeking  to  compel  the  issuance  of  a  war- 
rant for  money  due  him  as  engineer  in  the 
erection  of  a  pier,  has  not  performed  bis 
contract  in  all  respects,  and  t^at  the  city 
may  have  a  good  defense  to  his  daim,  the 
writ  is  denied.  The  court  says  that  "the 
party  moving  for  the  writ  must  establish  a 
clear  legal  right  thereto." 

W^faere,  in  State  ex  rel.  O^ara  v.  Fagan 
(1893)  56  N.  J.  L.  279,  27  Atl.  1089,  the 
mayor  refused  to  sign  a  warrant  for  the 
salary  of  the  counsel  to  the  commissioners 
of  adjustment  on  the  ground  that  the  sal- 
ary had  been  overpaid,  and  that  he  had  ap- 
proved the  resolution  passed  by  council 
directing  the  issuance  of  such  warrant  by 
mistake,  it  was  held  that,  for  these  two 
reasons,  the  relator  had  not  shown  himself 
the  poBsessor  of  such  a  right  to  have  the 
warrant  issued  as  the  law  ought  to  enforce, 
and  mandamus  was  refused. 

And  where  work  had  been  illegally  let  to 
a  person  who  was  not  the  lowest  bidder,  it 
was  held  in  People  ex  rel.  Cloughlin  v.  Glea- 
son  (1890)  121  N.  Y.  631,  26  N.  E.  4,  re- 
versing (1889)  22  N.  Y.  S.  R.  103,  4  N.  Y. 
Supp.  383,  (1890)  55  Hun,  610,  30  N.  Y.  S. 
R.  351,  8  N.  Y.  Supp.  728,  that  the  holder 
of  the  claim  therefor  was  not  entitled  to  a 
writ  to  compel  the  mayor  to  sign  a  war- 
rant. 

••In  Com.  ex  rel.  Century  Co.  v.  Phila- 
delphia (1896)  176  Pa.  588,  35  Atl.  195,  an 
action  against  the  comptroller  and  the 
board  of  education  to  compel  the  former  to 
sign  warrants  to  pay  for  books  purchased 
by  the  board,  it  is  said  that,  "had  the  board 
of  education  at  any  time  indicated  that 
there  was  any  defense  to  this  claim,  it  is 
clear  that  there  could  be  no,  remedy  by 
mandamus,  but  only  by  suit  prosecuted  to 
judgment." 

Where  there  is  a  dispute  between  the 
city  and  the  electric  lighting  company  which 
has  contracted  to  light  certain  buildings, 
with  respect  to  what  buildings  are  included 
therein,  and  the  director  of  public  safety 
refuses  .to  sign  warrants  for  light  fur- 
nished, on  the  ground  that  the  contract 
has  not  been  complied  with,  the  relator 
cannot  compel  him  to  do  so  by  mandamus, 
it  having  a  remedy  in  the  usual  course  of 
law  by  means  of  a  suit  to  recover  its  claim, 
in  which  the  dispute  between  the  parties 
may  be  determined.  Kensington  Blectrie 
Co.  V.  Philadelphia  (1898)  187  Pa.  446,  41 
Atl.  309. 

And  in  Padavano  v.  Fagan  (1901)  M 
N.  J.  L.  167,  48  Atl.  998,  where  the  mayor 
interposed  the  defense  to  an  action  to  com- 
pel the  issuance  of  a  warrant  for  the  pay- 
ment of  a  claim  for  removing  ashes  and 
garbage,  that  the  resolution  passed  by  th« 
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function,  however,  it  has  been  held  that, 
■where  the  illegality**  or  irregularity** 
of  the  proceedings  had  in  connection  with 
the  claim  appears  on  the  face  of  papers 
which  it  is  the  duty  of  the  officer  to 
examine  before  issuing  the  warrant,  he 
may  properly  refuse  to  issue  or  sign  it. 
And  the  same  is  true  where  his  informa- 
tion with  respect  to  the  illegality  or  ir- 
regularity is  based  upon  his  personal 
knowledge  that  he  has  not  performed 
certain  acts  prerequisite  to  the  allowance 
of  the  claim.** 

Where  formalities  in  the  presentation 
of  a  claim  have  been  waived,  their  lack 
cannot  be  considered  as  a  defense  to  an ' 


action  to  compel  the  issuance  or  signing 
of  the  warrant.** 

IV'  Xacistence  of  other  adequate  rem- 
edy. 

The  general  rule  that  mandamus  will 
not  lie  where  the  party  seeking  it  has 
an  adequate  remedy  by  ordinary  action 
is  applicable  to  actions  to  compel  a  mu- 
nicipal officer  to  issue  a  warrant.**  In 
California  the  party  must  have  a  remedy 
which  is  not  only  adequate  but  also  equal- 
ly as  convenient,  beneficial,  and  eSective 
as  the  proceeding  by  mandamus.*^ 

The  courts  are  practically  unanimous 
in  holding  that  an  action  against  the  city 


council  containing  the  claim  had  not  been  I 
presented   for  his  signature,  mandamus  is  | 
refused    on    the    ground    that    the    relator  { 
must  establish  his  right  to  the  money  in  a 
proceeding  in  which  Uie  city  might  present 
a  defense. 

n  Where  the  council  had  no  authority  to 
direct  the  drawing  of  the  order  which 
relator  is  suing  to  compel  defendant  to  coun- 
tersign, and  the  illegality  of  the  proceed- 
ings appears  upon  Uie  face  of  the  resolu- 
tion and  the  order,  "the  court  should  not 
exercise  its  mandatory  power  to  compel  the 
performance  of  an  act  having  only  that 
illegal  object"  of  procuring  payment  in 
view.  State  ex  rel.  Waitt  v.  Hill  (1884) 
32  Minn.  275,  20  N.  W.  198. 

**  In  State,  Berry,  Prosecutor,  t.  Daly 
(1888)  60  N.  J.  L.  356,  13  Atl.  6,  where 
the  claim  had  been  audited  and  approved 
by  the  council,  but  the  jurat  made  by  re- 
lator upon  the  presentation  of  his  claim 
had  not  been  signed  by  the  treasurer,  man- 
damus to  coinpel  the  mayor  to  sign  the 
warrant  was  refused. 

■s  In  State  ex  rel.  Seiter  t.  Hoffman 
(1874)  26  Ohio  St.  328,  an  action  by  the  j 
superintendent  of  street  improvements  to 
'compel  the  issuance  of  a  warrant  for  his 
salary,  where  the  auditor  defends  upon  the 
ground  that  he  has  not  certified  to  the 
council  the  existence  of  funds  to  pay  such 
claim,  as  required  by  statute  before  the 
ordinance  authorizing  the  expenditure  can 
go  into  effect,  it  is  held  that  mandamus 
will  be  refused  to  compel  the  issuance  of 
the   warrant. 

M  Where  formalities  in  the  presentation 
of  a  claim  for  services  as  night  watchman 
and  deputy  marshal  have  been  waived  by 
the  Tillage  council  and  the  claim  allowed, 
the  president  of  the  village  cannot  assign 
the  lack  of  such  formalities  as  a  defense  in 
an  action  to  compel  him  to  sign  an  order  of 
payment.  Kriseler  v.  Le  Valley  (1000)  122 
Mich,  576,  81  N.  W.  580. 

And  in  Clapp  v.  Titus  (1904)  138  Mich. 
41,  100  N.  W.  1005,  an  action  by  a  village 
officer  to  compel  the  president  of  the  vil- 
lage to  sign  orders  for  salary  voted  by  the 
council,  where  the  president  did  not  put  his 
refusal  upon  the  failure  to  observe  certain 
formalities  in  the  presentation  of  the  ac- 
L.R.A.1916D. 


count,  it  is  held  that  such  failure  will  not 
render  mandamus  improper. 

SSGrEOBOE    S.     ChATFIELD    CO.    V.    ReTVES, 

ante,  321,  and  cases  cited  hereafter  in  this 
subdivision. 

But  in  State  ex  rel.  Wunderlich  t.  Kal- 
kofen  (1907)  134  Wis.  74,  113  N.  W.  1091, 
an  action  to  compel  a  town  board  to  issue 
an  order  for  the  payment  of  a  claim  allowed 
in  a  town  meeting,  it  is  said:  "That  where 
one's  claim  against  a  municipality  has  been 
allowed  and  nothing  remains  to  be  done  to 
enable  him  to  obtam  his  pay  but  to  issue 
to  him  the  proper  warrant  on  the  municipal 
treasury,  he  may  proceed  by  mandamus  to 
compel  its  issuance  in  case  of  a  refusal  to 
do  so,  notwithstanding  he  may  also,  if  he 
chooses,  proceed  by  action,  is  not  an  open 
question."  And,  quoting  from  an  earlier 
case,  the  court  continues:  "Generally,  the 
enforcement  of  a  debt  or  contract  right  to 
money  against  a  public  corporation  .must 
be  by  the  ordinary  processes  of  an  action; 
but  when  all  the  purposes  of  such  an  action 
are  accomplished  by  the  voluntary  act  of 
the  corporate  body  in  conceding  the  debt 
and  ordering  payment,  and  the  oiuy  obstacle 
is  the  refusal  or  neglect  of  some  ofiBcer  to 
perform  a  ministerial  duty,  the  creditor 
need  not  be  driven  to  take  the  steps  which 
would  otherwise  be  necessary  to  establish 
his  right  against  the  corporation,  but  may 
have  a  writ  against  the  individual  officer 
to. compel  performance." 

*sit  is  said  in  Raisch  t.  Board  of  Educa- 
tion (1889)  81  CaL  642,  22  Pac.  890,  that 
"it  has  been  held  in  this  state  that  to  super- 
sede the  remedy  by  mandamus,  the  party 
must  not  only  have  a  specific,  adequate, 
legal  remedy,  but  one  competent  to  afford 
relief  upon  the  very  subject-matter  of  his 
application,  and  one  which  is  equally  con- 
venient, beneficial,  and  effective  as  the  pro- 
ceeding by  mandamus." 

And  it  is  said  in  Ross  v.  Board  of  Educa- 
tion (1912)  18  CaL  App.  222,  122  Pac.  967, 
that  "the  general  rule  that  mandamus  will 
not  lie  wb^e  any  other  remedy  is  provided 
is  -subject  to  the  qualification  that  man- 
damus may  be  invoked  in  those  oases  where 
the  remedy  by  any  other  form  of  action  or 
proceeding  would  not  be  equally  as  con- 
venient, beneficial,  and  effective. 
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on  the  claim  is  not  adequate  within  the 
meaning  of  the  term  as  used  in  this 
connection."  Such  an  action  is  not 
against  the  same  party,  does  not  afford 
the  same  relief,  as  mandamus,  and,  in 
the  absence  of  a  statute  providing  some 
other  means  of  enforcing  a  judgment 
against  a  municipality,  leaves  the  holder 


of  the  claim  still  in  need  of  a  warrant 
and  at  the  mercy  of  the  same  officer 
who  now  refuses  to  issue  one.  In  a 
few  cases,  however,  such  an  action 
against  the  city  has  been  held  adequate 
and  the  writ  denied."  And  this  course 
seems  to  be  beyond  criticism  where  the 
holder  of  a  judgment  against  a  city  may 


See  also  Wood  v.  Strother  (1888)  76  Cal. 
545,  0  Am.  St.  Rep.  249,  18  Pac.  766,  supra, 

fi  It  is  said  in  State  ex  rel.  Dudley  v. 
Daggett  (1902)  28  Wash.  1,  68  Pac.  340, 
an  action  by  corporation  counsel  to  compel 
the  issuance  of  warrants  for  his  salary,  that 
"the  relief  which  would  be  afforded  by  an 
action  against  the  city  is  relief  against  an- 
other party,  is  different  in  kind,  less  speedy 
and  complete  than  that  afforded  by  the 
present  proceeding."  It  is  further  held  that, 
under  the  charter  provision  requiring  that 
the  salary  shall  be  payable  in  warrants, 
"the  right  to  sue  the  city  for  the  salary  is 
doubtful  without  first  proceeding  to  compel 
the  issuance  of  the  warrant  by  the  comp- 
troller." 

So,  an  ordinary  civil  action  against  the 
city  on  a  bill  for  printing  is  held  in  State 
ex  rel.  Minneapolis  Tribune  Co.  v.  Ames 
(1884)  31  Minn.  440,  18  N.  W.  277,  to  be 
neither  speedy  nor  adequate  as  compared 
with  mandamus.'  Upon  recovering  a  judg- 
ment against  the  city,  the  court  says  that 
"it  would  be  necessary  for  it  [relator]  to 
present  its  claim  to  the  comptroller  and 
the  council,  to  obtain  an  appropriation  for 
its  payment  upon  an  order  which  must  be 
signed  by  the  mayor,  or  to  wait  until  a 
tax  eould  be  levied  to  pay  it."  Such  pro- 
cedure would  not,  it  is  held,  "afford  the 
relator  the  particular  right  which  the  law 
accords  him,  viz.,  to  have  a  properly  authen- 
ticated order  or  warrant  upon  the  treasurer 
as  an  evidence  of  indebtedness,  and  as  a 
means  of  securing  prompt  payment  of  his 
claim  out  of  the  funds  in  the  city  treasury." 

And  in  State  ex  rel.  Ahrens  v.  Fiedler 
(1881)  43  H.  J.  L.  400,  an  action  to  compel 
the  mayor  to  sign  a  warrant  issued  on 
relator's  claim  for  the  filling  of  lots,  an 
action  against  the  city  was  held  inadequate 
within  the  meaning  of  the  rule.  "A  judg- 
ment would  not  advance  his  claim  beyond 
its  present  status,"  says  the  court.  "It 
would  fix  the  liability  of  the  city  and  deter- 
mine the  amount  due.  The  resolution  of 
appropriation  has  already  fixed  the  liability 
and  determined  the  amount.  The  injury  to 
relator  is  solely  from  defendant's  refusal 
to  do  this  ministerial  act." 

It  is  no  adequate  remedy  on  behalf  of 
employees  of  a  house  of  refuge  to  whom 
the  city  auditor  refuses  to  issue  warrants 
for  their  salary,  that  they  may  bring  an 
action  therefor  against  the  city.  State  ex 
rel.  Mix  v.  Cleveland  (1889)  10  Ohio  Dec. 
Reprint,  571.  "It  would  be  far  from  being 
an  adeqvutte  remedy,  that  every  month  when 
the  salaries  become  due,  a  large  number  of 
claimants,  each  of  them,  must  have  his  suit 
L.R.A.1916D. 


at  law  for  the  recovery  of  his  salary,"  is 
the  way  the  court  puts  it. 

Where  warrants  for  sums  ijue  for  sup' 
plies  furnished  a  library  board  had  been 
intrusted  to  the  librarian,  who  presented 
them  to  the  city  treasurer  and  absconded 
with  the  money  received,  it  is  held  in  Rob- 
ertson V.  Alameda  Free  Public  Library 
(1902)  136  CaL  403,  69  Pac.  88,  that  a  suit 
against  the  city  or  the  treasurer  is  not  a 
"plain,  speedy,  or  adequate  remedy." 

And  so,  in  People  ex  rel.  New  York  &  H. 
R.  Co.  V.  Havemeyer  (1874)  3  Hun  (K.  Y.) 
97,  16  Abb.  Pr.  N.  S.  219,  47  How.  Pr.  494, 
an  action  by  a  railroad  to  compel  the  mayor 
to  sign  a  warrant  for  the  city's  share  of 
the  cost  of  an  improvement,  it  is  held  that 
an  action  against  the  city  for  the  amount 
due  would  not  be  an  adequate  remedy. 

Mandamus  is  said,  in  Kendall  v.  Ray- 
bauld  (1896)  13  Utah,  226,  44  Pac  1034, 
to  be  "the  only  plain,  speedy,  and  adequate 
remedy"  to  compel  an  auditor  to.  issue  a 
warrant  for  the  payment  of  a  salary  due 
the  inspector  of  provisions. 

And  in  cases  where  policemen  have 
sought  to  maintain  actions  against  the  city, 
for  their  services,  it  has  been  held  that 
their  remedy  is  by  mandamus  to  compel 
the  board  of  police  commissioners  to  issue 
the  proper  warrants.  Sanford  v.  Kansas 
City  (1879)  69  Mo.  466;  Riley  v.  Kansas 
City  (1888)  31  Mo.  App.  489. 

ssin  Holmes  v.  Brown  (1908)  18  Mani- 
toba L.  R.  48,  an  action  to  compel  the 
mayor  to  sign  a  check  for  the  amount  of  a 
claim  against  the  city,  it  is  held  that  the 
plaintiffs  have  an  adequate  remedy  by  way 
of  an  action  against  the  city ;  "and  the ' 
mere  fact  that  the  other  remedy  is  not 
against  the  defendant  in  the  mandamus 
proceeding  does  not  prevent  the  rule  apply- 
ing." 

So,  in  Re  Whitaker  (1890)  18  Ont.  Rep. 
63,  an  application  for  a  mandamus  com- 
manding the  mayor  to  sign  warrants  for 
payment  to  the  applicant  of  his  salary  as 
chief  constable,  it  is  held  that  the  applicant 
has  a  claim  for  services  against  the  town, 
and  that  his  proper  remedy  is  by  suit. 

And  in  People  ex  rel:  Green  v.  Wood 
(1862)  13  Abb.  Pr.  (W.  Y.)  374,  36  Barb. 
653,  22  How.  Pr.  286,  an  action  to  compel 
the  mayor  to  countersign  a  warrant  for  a 
claim  for  the  removal  of  offal  from  the 
city  streets,  it  is  held  that  the  relator  has 
an  action  against  the  city;  and  that  he  has, 
therefore,  no  right  to  mandamus. 

It  is  held  in  Farr  v.  St.  Johnsbnry  ( 1901 ) 
73  Vt.  42,  60  Atl.  648,  that  the  ovnier  of  a 
claim  against  a  town  for  the  destruction 
of  a  spring  by  the  excavation  of  the  base- 
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levy  ezecntion  upon  the  private  estate 
of  any  inhabitant  of  the  city.**' 

And  it  has  been  held  that  an  action 
against  the  ofBcers  refusing  to  draw  the 
warrant,  for  neglect  of  duty  ^  or  breach 
of  contract,***  is  not  an  adequate  remedy. 
But  where  the  relator  loay  proceed 
against  such  officers  by  attachment,  the 
situation  is  not  so  clear  and  the  courts 
are  not  in  harmony.** 


V.  Where  tiUe  to  office  la  in  question. 

Mandamus  will  not  issue  to  compel 
the  delivery  or  signing  a  warrant  for  a 
salary  where  there  is  a  dispute  as  to  the 
relator's  title  to  the  ofiSce.**  This  rule 
can  be  accounted  for  on  two  grounds. 
In  the  first  place,  quo  warranto  is  the 
proper  proceeding  when  the  title  to  pub- 
lic office  is  involved.    In  the  second  place, 


ment  for  a  school  buHding  has  an  "adequate 
remedy  in  an  action  at  ww"  to  recover  it, 
and  the  writ  is  denied. 

SteGSOBOE   S.    CUATFIBLD    Co.    V.    REEVES, 

ante,  321,  wherein  it  is  held  that  the  holder 
of  a  claim  against  a  city  for  a  tract 
of  land  sold  to  the  city  for  school  purposes 
may  maintain  a  civil  action  for  the  recov- 
ery of  his  claim,  and,  judgment  having  been 
entered  therefor,  have  an  execution  which 
he  may  satisfy  by  levying  upon  the  pri- 
vate estate  of  any  inhabitant  of  the  city, 
and  that,  consequently,  the  holder  of  such 
a  claim  has  an  adequate  remedy  by  an  ac- 
tion at  law,  which  will  obviate  the  neceg- 
sity  for  a  writ  of  mandamus. 

»In  Raisch  v.  Board  of  Education  (1880) 
81  Cal.  642,  22  Pac.  890,  an  action  to  compel 
the  board  to  draw  a  draft  on  the  school 
fund  of  the  city  to  pay  for  articles  pur- 
chased under  contract  with  plaintiff,  it  is 
held  that,  in  view  of  the  fact  that  the 
board  had  the  power  to  pay  only  by  draw- 
ing drafts  on  the  school  fund,  its  contract 
to  pay  must  be  construed  to  be  one  to  draw 
drafts,  and  not  to  pay  money  directly,  and 
that  the  only  action  accruing  to  plaintiff 
from  the  failure  to  draw  such  a  draft  -was 
against  the  members  of  the  board  for  neg- 
lect of  duty.  The  existence  of  such  a  right 
of  action  was  held  not  to  bar  the  right  to 
sue  for  mandamus,  the  court  assigning  as 
its  reason  that  "such  an  action  evidently 
would  not  have  been  equally  convenient, 
beneficial,  and  effective  as  the  proceeding 
by  mandamus,  since  it  would  not  have  com- 
pelled the  board  to  do  what  it  had  con- 
tracted to  do,  and  what,  as  we  have  seen, 
official  duty  required  it  to  do." 

Win  Ross  V.  Roard  of  Education  (1912) 
18  CaL  App.  222,  122  Pac.  967,  an  action 
to  compel  the  board  to  approve  a  demand 
on  the  school  fund  of  the  city  for  the  pay- 
ment of  plaintiff's  salary  as  storekeeper 
for  the  board,  it  is  held  that,  in  view  of 
the  fact  that  the  board  had  the  power  to 
pay  only  by  drawing  drafts  on  the  school 
fund,  its  contract  to  pay  must  be  construed 
to  be  one  to  draw  drafts,  and  not  to  pay 
money  directly,  and  that  any  ordinary  ac- 
tion which  "plaintiff  might  have  had 
against  the  defendants  individually  or  as 
a  board  for  breach  of  the  contract  would 
not  be  'equally  convenient,  beneficial,  and 
effective  as  the  proceeding  by  mandamus, 
since  it  would  not  have  compelled  the  board 
to  do  what  it  had  contracted  to  do'." 

HMandamus  to  compel  mayor  to  counter- 
sign a  warrant  issued  on  a  judgment  was 
denied  in  People  ex  rel.  Pond  v.  Wood 
L.R.A.1916D. 


(1855)  2  Abb.  Pr.  (K.  Y.)  90,  on  the  ground 
that,  the  superior  court  having  ordered  the 
comptroller  to  pay  the  judgment,  the  rela- 
tor had  a  simple,  direct  and  effective 
remedy  in  that  court  by  attachment. 

But,  on  the  other  hand,  it  is  held  in 
Chapin  v.  Port  Angeles  (1903)  31  Wash. 
636,  72  Pae.  117,  that  the  remedy  prescribed 
by  a  statute  providing  that  attachment 
may  issue  against  the  officer  of  a  corpora- 
tion who  fails  to  satisfy  a  judgment  is  not 
adequate  where  a  judgment  creditor  is  seek- 
ing to  compel  the  issuance  of  warrants  for 
the  payment  of  his  claim. 

ss  In  State  ex  rel.  Simmons  ▼.  John 
(1883)  81  Mo.  13,  defendant  refused  to  sign 
a  warrant  because  it  had  been  drawn  by  a 
person  whom  he  alleged  not  to  be  the  regis- 
trar and  treasurer  of  the  city.  A  dispute 
as  to  the  proper  incumbent  of  that  ofHce 
was  involved.  The  court  said:  "The  right 
to  an  office  cannot  be  determined  in  a  pro- 
ceeding by  mandamus  to  compel  the  pay- 
ment of  salary  to  a  person  claiming  such 
office,  or  ill  a  proceeding  like  the  present,  to 
compel  the  performance  of  official  duty  al- 
leged to  be  obligatory  by  reason  of  tbt 
official  character  of  such  claimant.  In  such 
cases  he  who  has  the  better  prima  facie 
right  must  be  recognized,  until,  by  contest- 
ing the  election  or  by  proceedings  in 
quo  warranto,  the  rights  of  the  parties  are 
finally  determined."  The  writ  was  refused 
on  the  ground  that  the  person  who  had 
drawn  the  warrant  did  not  have  prima 
facie  right  to  the  office. 

And  in  State  ex  rel.  Goodnow  v.  Police 
Comrs.  (1899)  80  Mo.  App.  206,  an  action 
to  compel  the  issuance  of  warrants  for 
salary  earned  after  relator's  discharge  from 
the  police  force,  in  which  relator  urged,  as 
his  ground  for  transfer  of  the  case  to  the 
supreme  court,  that  the  title  to  an  office 
was  involved,  it  is  said  that  "if  it  involves 
the  title,  then  the  relator  should  be  denied 
the  writ,  since  mandamus  is  not  a  proper 
proceeding  in  such  cases."  The  case  subse- 
quently came  before  the  supreme  court  and 
that  court  held  that  the  relator  was  not  en- 
titled to  the  writ,  for  the  reason  that  his 
discharge  was  lawful.  (1002)  184  Mo.  100, 
71  S.  W.  215,  88  S.  W.  27. 

In  Davenport  v.  Los  Angeles  (1005)  146 
CaL  508,  80  Pac.  684,  however,  an  action  by 
a  councilman  who  had  not  been  allowed  to 
take  his  seat,  to  determine  his  right  thereto 
and  to  compel  the  auditor  to  draw  a  war- 
rant for  the  salary  due  him,  mandamus 
with  respect  to  the  warrant  was  issued. 
But  in  this  case,  although  the  principal  re- 
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as  has  been  pointed  out  above,"  the 
writ  'will  be  denied'  when  the  existence 
of  a  possible  defense  is  made  to  appear. 

VI.  Effect  of  laek  of  funds. 

Upon  the  question  of  the  effect  of  the 
lack  of  funds  with  which  to  pay  the  war- 
rants sought,  upon  the  right  of  the  hold- 
er of  a  claim  to  compel  the  issuance  of 
the  warrants,  the  courts  are  about  equal- 
ly divided.  One  group  of  courts  takes 
the  position  that,  without  funds  out  of 
which  he  can  demand  payment,  the  war- 
rant would  be  useless  to  the  relator,  and 
that  he  is  not  therefore  entitled  to  the 
writ.**  Other  courts,  however,  take  the 
opposite  view,  and  hold  the  lack  of 
funds  to  be  immaterial.** 

But  where  the  payment  of  warrants 
is  provided  for  not  only  out  of  a  specific 
fund,  but  by  some  other  means,  such  as 
the  receipt  thereof  as  taxes,'*  the.  exist- 


ence of  such  a  fund  must  be  looked  upon 
as  immaterial,  r^ardless  of  the  position 
taken  by  the  court,  in  the  absence  of 
such  other  means. 

Til.  Bight  to  writ  upon  assigned  claltn. 

No  sufficient  reason  is  apparent  why, 
as  a  general  rule,  the  ordinary  principle 
that  an  assignee  may  bring  suit  upon  the 
assigned  claim  does  not  extend  to  man- 
damus to  compel  the  issuance  of  a  war- 
rant. But  where  the  body  which  passes 
upon  claims  against  the  city  has  au- 
thorized the  payment  of  the  claim  in 
the  name  of  the  assignor,  it  has  been 
held  that  the  assignee  cannot  compel  the 
issuance  of  a  warrant  in  his  name.*'  And 
where  the  assignment  is  void,  mandamus 
will,  of  course,  lie  by  the  assignor  to 
compel  the  issuance  of  a  warrant  to  him- 
self.** 


lief  sought  was  a  determination  of  relator's 
right  to  the  office,  the  court  made  no  ob- 
jection to  the  use  of  mandamus  for  that 
purpose.  If  mandamus  is  proper  for  that 
purpose,  one  of  the  objections  to  its  use  to 
compel  the  issuance  of  a  warrant  where 
there  is  a  dispute  as  to  relator's  title  to 
office  is  removed. 

**  See  footnote  20  and  the  corresponding 
text. 

•*In  Board  of  Improvement  v.  McManus 
(1891)  54  Ark.  446, 16  S.  W.  897,  an  action 
by  a  judgment  creditor  against  the  board 
to  compel  the  issuance  of  a  warrant  on  the 
treasurer  of  the  board,  where  the  board 
answered  that  there  were  no  funds  in  the 
treasury,  the  court  said:  "The  creditor  of 
the  board  is  entitled  to  a  warrant  only  as 
a  means  to  collect  his  claim,  and  whenever 
the  court  would  be  authorized  to  order  the 
principal  act  of  payment,  it  could  order  the 
issuance  of  the  warrant  as  an  incident;  but 
the  court  could  not  order  payment  in  this 
case,  because  such  order  could  not  be 
obeyed." 

And  in  Sherman  v.  Smith  (1896)  12  Tex. 
Civ.  App.  580,  35  S.  W.  294,  where  the  city's 
\evj  of  taxes  for  general  purposes  had 
reached  the  maximum  constitutional  limit, 
and  the  taxes  so  levied  and  all  available 
funds  were  required  for  its  maintenance, 
mandamus  was  refused  to  compel  the  issu- 
ance of  a  warrant  on  a  judgment  rendered 
upon  a  tort. 

In  State  ex  rel.  Lynne  v.  Calhoun  (1875) 
27  La.  Ann.  167,  an  action  by  a  judgment 
creditor  to  compel  the  issuance  of  warrants, 
the  court  held  that  there  was  no  right  of 
mandamus  in  plaintifT,  inasmuch  as  he  had 
failed  to  prove  his  allegations  that  there 
was,  at  the  time  of  making  his  demand, 
money  in  the  city  treasury  specially  desig- 
nated and  set  apart  for  the  payment  of 
judgments. 

wit  is  said  in  McEvers  v.  Boyle  (1914) 
25  Cal.  App.  476,  144  Pac.  308,  an  action  by 
a  deputy  sealer  of  weights  and  measures 
L.R.A.1916D. 


to  compel  the  issuance  of  warrants  for  his 
salary,  that  "for  the  purpose  of  this  inquiry 
it  is  immaterial  whether  there  are  or  not" 
funds  in  the  treasury  of  the  city  applicable 
to  the  payment  of  the  warrants  demanded. 

And  sec  Scott  v.  Boyle  (1914)  25  Cal. 
App.  806,  149  Pac.  311,  which  involved  sim- 
ilar facts,  and  which  was  decided  upon  the 
authority  of  the  preceding  case. 

So,  it  is  held  in  State  v.  Hoffman 
(1880)  35  Ohio  St.  435,  that  in  a  proceeding 
to  compel  the  auditor  to  issue  a  warrant,  it 
is  not  material  to  inquire  whether  or  not 
there  is  sufficient  money  in  the  city  treas- 
ury to  pay  it. 

*6-in  Little  Rock  v.  United  States  (1900) 
43  C.  C.  A.  261,  103  Fed.  418,  it  is  held  that, 
inasmuch  as  the  warrants  issued  by  cities 
in  Arkansas  may  be  paid  not  only  by  the 
appropriation  of  money,  but  also  by  their 
receipt  as  taxes,  the  lack  of  funds  with 
which  to  pay  certain  warrants  is  no  de- 
fense to  an  action  of  mandamus  to  compel 
the  mayor,  clerk,  and  city  council  to  issue 
and  deliver  them. 

•TScheerer  v.  Edgar  (1888)  76  Cal.  569, 
18  Fac.  681,  was  an  action  by  the  assignee 
of  a  judgment  against  the  city  and  county 
of  San  Francisco.  The  board  of  supervisors 
had  authorized  the  payment  of  the  judg- 
ment in  the  name  of  the  original  holder 
thereof,  and  the  auditor  had  drawn  a  war- 
rant in  his  name.  Admitting  that  the  audi- 
tor had  notice  of  the  assignment  before  he 
drew  such  warrant,  the  court  held  that  he 
had  no  authority,  and  could  not  be  com- 
pelled by  mandamus,  to  draw  a  warrant  in 
favor  of  the  assignee.  While  admitting  the 
auditor's  right  to  disobey  an  illegal  order, 
the  court  holds  it  "to  be  beyond  his  power 
to  substitute  his  own  affirmative  action  for 
that  of  the  board  as  to  matters  within 
their  jurisdiction." 

«»Oranger  v.  French  (1908)  152  Micli. 
356,  125  Am.  St.  Rep.  416,  116  N.  W.  181, 
in  which  the  assignment  by  a  justice  of  tie 
peace  of  his  salary  is  held  void. 
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Tin.  Effect  of  appeal  from  claim. 

Until  the  holder  of  the  claim  is  finally 
adjudged  to  have  a  clear  legal  right 
thereto,  he  is  not  entitled  to  mandamus.'* 
Therefore,  it  has  been  held  that,  during 
an  appeal  from  the  allowance  of  a  claim 
made  by  a  city  board,  mandamus  will 
not  lie  to  compel  the  delivery  of  a  war- 
rant." 


IX.  Miacellaneoua. 

In  several  instances  mandamus  has 
been  denied  on  the  merits  of  the  case 
itself  without  any  discussion  of  the  ac- 
tion.*^ And  in  others  mandamus  has 
been  granted  to  compel  the  issuance  of 
a  warrant  to  pay  an  indebtedness  with- 
out any  question  being  raised  as  to  the 
propriety  of  the  action  itself.** 


••See  footnote  19  and  the  corresponding 
text. 

40  In  Lobeck  t.  State  (1904)  72  Neb.  595, 
101  N.  W.  247,  a  company  which  wag  doing 
street  repairing  for  the  city  was  suing  to 
cum  pel  the  comptroller  of  the  city  to  deliver 
a  warrant  for  the  amount  of  an  estimate 
allowed  by  the  board  of  public  works,  the 
mayor,  and  the  council,  with  respect  to 
which,  however,  an  appeal  by  a  taxpayer 
was  pending.  The  court  held  that  "the 
effect  of  the  appeal  was  to  at  least  suspend 
the  order  of  the  board  during  its  pendency, 
and  while  the  case  was  pending  and  undis- 
posed of  in  the  district  court  mandamus 
would  not  lie  to  compel  the  delivery  of  the 
warrant." 

«  People  ex  rel.  Fuller  v.  Coler  (1898)  33 
App.  Div.  617,  53  If.  Y.  Supp.  1090,  afHrmed 
without  opinion  in  (1899)  158  N.  Y.  667,  52 
K.  B.  1125,  reversing  (1898)  24  Misc.  11,  63 
N.  Y.  Supp.  200  (against  comptroller  on 
claim  for  salary  by  inspector  of  construc- 
tion); Smith  V.  Com.  (1861)  41  Pa.  336 
(against  mayor  on  claim  for  services  ren- 


dered as  high  constable) ;  State  ex  rel.  Ash- 
land Water  Co.  v.  Bardon  (1899)  103  Wis. 
297,  79  N.  W.  226  (against  mayor  and  comp- 
troller on  claim  for  water  furnished  to  iire 
hydrants). 

*»  Boss  V.  Wimberly  (1882)  60  Miss.  345 
(against  mayor  on  claim  for  salary  by  town 
marshall);  State  ex  rel.  Crane  v.  Sho^nthal 
(1908)  76  N.  J.  L.  378,  69  Atl.  972  (against 
mayor  on  claim  for  additional  work  per- 
formed by  city  engineer) ;  People  ex  rel. 
CroniB  v.  Coffey  (1892)  131  N.  Y.  669,  30 
N.  E.  64,  affirming  without  opinion  (1891) 
62  Hun,  86,  16  N.  Y.Supp.  501  (against 
comptroller  on  claim  for  teacher's  salary); 
People  ex  rel.  Rolf  v.  Coler  (1901)  58  App. 
Div.  347,  68  K.  Y.  Supp.  1101,  reversing 
(1900)  33  Misc.  351,  68  N.  Y.  Supp.  446 
(against  comptroller  on  contract  for  con- 
struction of  pier) ;  State  ex  rel.  Ward  v. 
Hubbard  (1001)  22  OUo  0.  C.  262,  12  Ohio 
C.  D.  87  (against  clerk  of  board  of  educa- 
tion on  claim  for  salary  as  teacher) 

£.  L.  D. 


IOWA  SUPREME!  COURT. 

J.  A.  BALDWIN  et  al.,  Appta., 

V. 

CHICAGO,  ROCK  ISLAND,  *  PACIFIC 
RAILWAY  COMPANY. 

(—  Iowa,  — ,  156  N.  W.  17.) 

Carrier  —  limitation  of  time  for  bring- 
ing aiCtioD  —  reasonableness. 

1.  A  limitation  by  contract  of  the  time 
for  bringing  action  to  recover  for  injury  to 
cattle  while  being  transported  by  an  in- 
terstate railroad  company  to  six  months  is 
not  unreasonable. 

for  other  eases,  see  Carriers,  III.  g,  i,  in 
Dig.  1-52  y.  8. 

Same  —  notice  of  injury  —  reasonable- 
ness. 

2.  A  provision  in  a  contract  for  shipment 
of  live  stock  that  notice  shall  be  given  of 
any  injury  before  the  stock  is  removed  from 
place   of   shipment   or   destination,,  as   the 


Note. —  As  to  reasonableness  of  the  time 
fixed  in  a  contract  of  shipment  of  live  stock, 
for  presentation  of  claim  for  damages,  see 
annotation  following  this  case,  post,  341. 

As  to  reasonableness  of  the  time  fixed  in 
a  contract  of  shipment  for  bringing  action, 
see  annotation  following  Cooke  v.  Northern 
P.  R.  Co.  post,  345. 
L.R.A.1316D. 


case  may  be,  and  before  it  is  mingled  with 
other  stock  is  reasonable,  and  no  action 
can  be  maintained  against  the  carrier  if 
notice  is  not  given. 

For  other  cases,  see  Carriers,  III.  g,  4,  in 
Dig.  1-52  N.  8. 

(January  19,  1916.) 

APPEAL  by  plaintiffs  from  a  judgment  of 
the  District  Court  for  Van  Buren 
County  in  defendant's  favor  in  an  actioi^ 
brought  to  recover  damages  for  injury  to 
cattle  n-hile  in  defendant's  possession  for 
transportation.    Affirmed. 

Statement  by  Gaynor,  J.: 

Action  to  recover  damages  for  injury  to 
cattle  and  depreciation  in  value  due  to  a 
failure  on  the  part  of  the  company  to  trans- 
port and  deliver  them  at  their  destination 
within  a  reasonable  time.  Defense  inter- 
posed, that  the  action  was  not  brought 
within  the  time  provided  in  the  contract, 
and  that  no  notice  of  the  injury  or  damage 
was  served  upon  the  defendant  before  said 
stock  was  removed  from  the  destination  and 
mingled  with  other  stock,  as  required  by 
the  terms  of  the  contract  of  shipment  or  bill 
of  lading.  Judgment  in  the  court  below  for 
the  defendant.    Plaintiffs  appeal. 
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lOVVA  SUPREME  COURT. 


Messrs.  Work  &  Irish  for  appellants. 

Messrs.  Sloan  &  Sloan,  F.  W.  Sar^nt, 
and  J.  H.  Johnson,  for  appellee: 

The  shipments  in  question  were  interstate 
shipments,  and  the  written  contracts  under 
which  the  shipments  were  made  were'  pro- 
vided for  in  defendant's  tariff  of  rates  on 
file  with  the  Interstate  Commerce  Oommis- 
sion,  and  in  force  and  effect  at  said  time, 
and  were  valid. 

Adams  Exp.  Co.  t.  Croninger,  226  U.  S. 
491,  67  L.  ed.  314,  44  L.R_A.(N.S.)  257,  33 
Sup.  Ct  Rep.  148;  Chicago,  B.  ft  Q.  R.  Co.  t. 
Miller,  226  U.  S.  513,  67  L.  ed.  323,  33  Sup. 
Ct.  Rep.  155;  Chicago,  St.  P.  M.  &  O.  R.  Co. 
▼.  Latta,  226  U.  S.  519,  57  L.  ed.  328,  33 
Sup.  Ct.  Rep.  155 ;  Kansas  City  Southern  R. 
Oo.  V.  Carl,  227  U.  S.  639,  67  L.  ed.  683,  33 
iBup.  Ct.  Rep.  391 ;  Atchison,  T.  ft  S.  F.  R. 
Co.  V.  Robinson,  233  U.  S.  173,  58  L.  ed.  901, 
34  Sup.  Ct.  Rep.  556;  Great  Northern  R. 
Co.  V.  O'Connor,  232  U.  S.  608,  58  L.  ed. 
703,  34  Sup.  Ct.  Rep.  380,  8.N.  C.  C.  A.  53; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Cramer,  232  U. 
S.  490,  58  L.  ed.  697,  34  Sup.  Ct.  Rep.  383; 
George  N.  Pierce  Co.  v.  Wells  F.  ft  Co.  236 
U.  S.  278,  69  L.  ed.  576,  35  Sup.  Ct.  Rep. 
351 )  Herminghausen  v.  Adams  Exp.  Co.  167 
Iowa,  280,  149  N.  W.  234;  Heilman  v.  Chi- 
cago ft  N.  W.  R.  Oo.  167  Iowa,  313,  149  N. 
W.  436. 

The  provision  in  the  written  contract 
which  provided  that  suit  should  be  brought 
within  six  months  was  valid. 

Missouri,  K.  ft  T.  R.  Co.  ▼.  Harrimai^,  227 
U.  8.  657,  67  L.  ed.  690,  33  Sup.  Ot.  Rep. 
807. 

The  provision  in  the  written  contracts  re- 
quiring the  plaintiffs  to  give  written  notice 
of  their  claim  for  loss  or  damage  within 
'  one  day  was  valid. 
.  Clegg  V.  St.  Louis  ft  S.  F.  R.  Co.  122  C.  C. 
A.  2V3,  203  Fed.  971;  Kidwell  v.  Oregon 
ShiJrt  Line  "R.  Co.  125  C.  C.  A.  313,  208  Fed. 
1 ;  '^^kda  V.  Pennsylvania  R.  Co.  86  N.  J.  L. 
l%7;'fl^S  Atl.  379;  Riddler  v.  Missouri  P.  R. 
Co.  184  Mo.  App.  709,  171  S.  W.  632;  Dun- 
lap  V.  Chicago  ft  A.  R.  Co.  187  Mo.  App.  201, 
172  8,  yf.  ;i78;  Bowman  v.  Missouri,  K.  ft 
''T.^fKiOb.'185  lAb.  App.  25,  171  S.  W.  642; 
'SitiitK"^.  St.  LoiJis  &  8.  W.  R:  Co.  186  Mo. 
App;  401,  171  S.  W.  6.35;  St.  Louis  South- 
western R.  Co;  <r.  Burnett,  —  Ark.  — ,  174  S. 
W.  1165;  Adams  Exp.  Co.  v.  Cook,  162  Ky. 
592,  172  S.  W;  1096;  Henrv  v.  Chicago,  M. 
ft  P.  S.  R.  Co.  84  Wash.  633,  147  Pac.  425. 

An  agreement  to  furnish  a  special  train 
tor  which  no  provision  is  made  in  the  tariff 
of  rates  is  void. 

Chicago  ft  A.  R,  Co.  v.  Kirby,  225  U.  S. 
165,  56  L.  ed.  1033,  32  SupJ  Ct.  Rep.  648, 
Ann.'  Cas.  1914A,  601 ;  Winn  v.  American 
Exp.  Oo.  149  Iowa,  259,  128  JT.  W.  663; 
Siemonsma  v,  Chicago,  M.  ft  St.  P.  R.  Co. 
L.R.A.1916D. 


158  Iowa,  483,  139  N.  W.  1077;  Atchison,  T. 
ft  S.  F.  R.  Co.  V.  Robinson,  233  U.  S.  173, 
58  L.  ed.  901,  34  Sup.  Ct.  Rep.  566. 

Where  different  rates  are  specified  in  tUe 
tariff  of  rates  filed  with  the  Interstate  Com- 
merce Commission,  giving  the  shipper  an  op- 
tion to  ship  under  a  limited  liability  con- 
tract, or,  by  paying  a  higher  rate,  to  ship 
without  a  limitation  of  liability  on  the  part 
of  the  carrier,  it  is  incumbent  upon  the 
plaintiff  to  prove  the  rate  that  he  paid,  and 
that  the  rate  so  paid  entitles  hira  to  a 
recovery  under  said  published  tariff  of 
rates: 

Heilman  v.  Chicago  ft  N.  W.  R.  Co.  167 
Iowa,  313,  149  N.  W.  436. 

The  live  stock  contracts  in  question  were 
by  reference  made  a  part  of  the  tariff  of 
rates  duly  filed  with  the  Interstate  Com- 
merce Commission,  -  and  the  provisions  of 
said  live  stock  contract  can  be  attacked  only 
by  direct  proceeding  before  the  Interstate 
Commerce  Commission. 

Texas  ft  P.  R.  Co.  v.  Abilene  Cotton  Oil 
Co.  204  U.  S.  426,  51  L.  ed.  653,  27  Sup. 
Ct.  Rep.  350,  9  Ann.  Cas.  1075;  Boston  & 
M.  R.  Co.  V.  Hooker,  233  U.  S.  97,  68  L.  ed. 
868,  L.R.A.1915B,  450,  Ann.  Cas.  1915r>, 
693 ;  Chica^,  R.  I.  ft  P.  R.  Co.  v.  Oramer. 
232  U.  S.  490,  58  L.  ed.  697,  34  Sup.  Ct. 
Rep.  883;  Missouri,  K.  ft  T.  R.  Co.  v.  Harri- 
man,  227  U.  S.  657,  67  L.  ed.  600,  33  Sup. 
Ct.  Rep.  397. 

Gaynor,  J.,  delivered  the  opinion  of  the 
court : 

In  the  month  of  March,  1912,  the  plain- 
tiffs delivered  to  the  defendant  company  at 
St.  Paul,  Minnesota,  five  loads  of  cattle  to 
be  transported  over  defendant's  lines  to 
certain  points  in  Iowa.  Certain  carloads 
were  consigned  to  J,.  W.  Riggs,  Douds, 
Iowa,  and  certain  carloads  to  J.  A.  Baldwin, 
at  Solma,  Iowa.  It  is  claimed  by  the  plain- 
tiffs that  the  defendant  was  negligent  in 
transporting  said  cattle,  and  the  same  were 
Unreasonably  delayed  in  transit,  and  were 
neglected  and  uncared  for  during  trans- 
portation ;  that  by  reason  thereof  the  cattle 
were  damaged  when  they  arrived  at  their 
destination;  that  two  of.  the  cattle  were 
dead,  and  others  were  rendered  worthless, 
or  practically  so;  that  all  the  cattle  were 
damaged  more  or  less.  Upon  this  alleged 
negligence,  the  plaintiffs  ask  recovery  of  the 
defendant  in  sum  of  $589  on  the  first  count 
of  their  petition. 

The  record  discloses  that  on  January  13, 
1913,  the  plaintiffs  delivered  to  the  defend- 
ant company  at  Selma,  Iowa,  certain  fat 
cattle  to  be  transported  by  said  company 
over  its  lines  to  the  stock  yards  in  Chi- 
cago, Illinois.  The  plaintiffs  claim  that  the 
cattle  were  unreasonably  delayed  in  transit 
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through  the  negligence  of  the  defendant; 
that  if  said  cattle  had  been  trai^sported 
with  reasonable  diligence,  they  would  have 
arrived  in  Chicago  in  time  for  the  Wednes- 
day market,  January  15th;  that  they  did 
not  arrive  at  the  stock  yards  until  6:30 
p.  M.  Wednesday,  too  late  for  that  day's 
market;  that  by  reason  of  the  delay  in 
transportation  the  cattle  were  depreciated, 
and  were  bruised  and  injured  hy  reason  of 
the  long  confinement,  and  when  delivered 
were  in  a  weakened,  sickened,  and  stunted 
condition,  and  their  value  impaired.  For 
the  purposes  of  this  case  we  may  assume 
that  these  allegations  are  true,  and  that  the 
plaintiffs  suffered  damage  substantially  as 
claimed  by  them,  and  that  such  damage  was 
the  proximate  result  of  defendant's  negli- 
gence. 

The  defendant  answers  plaintiffs'  petition, 
and  admits  that  it  received  the  cattle  for 
transportation  to  the  various  stations  men- 
tioned by  the  plaintiffs,  but  says  that  at 
the  time  it  received  the  cattle  for  ship- 
ment, the  plaintiffs  entered  into  a  written 
contract  covering  the  transportation  of  the 
cattle,  which,  so  far  as  material  to  this 
controversy,  reads  as  follows:  "Tliat  as  a 
condition  precedent  to  claiming  or  recover- 
ing damages  for  any  loss  or  injury  to  or 
detention  of  live  stock,  or  delay  in  trans- 
portation thereof,  covered  by  this  contract, 
the  second  party,  as  soon  as  he  discovers 
such  loss  or  injury,  shall  promptly  give 
notice  thereof  in  writing  to  some  general 
officer,  claim  agent,  or  station  agent  of  the 
first  party,  or  to  the  agent  at  destination, 
or  to  some  general  officer  of  the  delivering 
line,  before  such  stock  is  removed  from  the 
point  of  shipment,  or  from  the  place  of 
destination,  as  the  case  may  be,  and  before 
such  stock  is  mingled  with  other  stock;  and 
such  written  notice  shall  in  any  eVent  be 
served  within  one  day  after  delivery  of  the 
stock  at  its  destination,  in  order  that  such 
claim  may  be  fully  and  fairly  investigated. 
It  is  agreed  that  a  failure  to  strictly  com- 
ply with  all  the  foregoing  provisions  shall 
be  a  bar  to  the  recovery  of  any  and  all  of 
such  claims." 

With  the  further  provision:  "That  no 
suit  or  action  ajgainst  the  first  party  for 
the  recovery  of  any  claim  by  virtue  of  this 
contract  shall  be  sustainable  in  any  court 
of  law  or  equity,  unless  such  suit  or  action 
be  commenced  within  six  months  next  after 
the  cause  of  action  shall  occur ;  and,  should 
any  suit  or  action  be  commenced  against 
the  first  party  after  the  expiration  of  six 
months,  the  lapse  of  time  shall  be  consti- 
tuted conclusive  evidence  against  the  valid- 
ity of  such  claim,  any  statute  of  limitations 
to  the  contrary  notwithstanding." 

The  contract,  with  these  provisions  in  it. 
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was  signed  by  both  the  plaintiffs  and  the  de- 
fendant company,  and  constitutes  the  hill  of 
lading  or  contract  Und^r  which  the  cattle 
were  shipped.  At  the  time  the  shipments 
were  made,  the  company  had  two  tariff  rates 
on  cattle, — one  rate  where  the  shipment  was 
made  with  a  limitation  as  to  the  amount  of 
recovery  in  case  of  loss;  a  higher  rate 
where  the  shipment  was  made  without  limi- 
tation. These  cattle,  it  appears,  were 
shipped  at  the  lower  tariff  rate.  These 
tariff  rates  had  been  filed  with  the  Inter- 
state Commerce  Commission  and  certified 
to  by  the  secretary.  One  of  these  tariff 
rates  was  introduced  in  evidence  and  known 
as  the  Western  Trunk  Line  Circular,  and 
provided: 

"Live  stock— limitation  of  liability. 

"Rates  on  live  stock  published  in  tariffs 
will  apply  on  shipments  made  at  owner's 
risk,  with  a  limitation  of  liability  on  the 
part  of  the  railroad  company  as  a  common 
carrier,  under  the  terms  and  conditions  of 
the  current  live  stock  contract  provided  by 
said  company;  the  contract  to  be  first  duly 
executed  in  the  manner  and  form  provided 
for  therein.  On  shipments  made  without 
limitation  of  carrier's  liability  at  common 
law,  not  less  than  150  per  cent  of  the  rate 
named  will  be  charged,  and,  under  this 
status,  shippers  will  have  the  choice  of  exe- 
cuting and  accepting  the  contract  for  ship- 
ment of  live  stock  with  or  without  limita- 
tion of  liability,  the  rates  to  be  made  as 
provided  for  herein." 

It  was  shown  that  this  provision  in  the 
Western  Trunk  Line  Circular  was  in  effect 
and  applied  on  the  shipments  that  were 
made  to  the  Union  Stock  Yards,  Chicago, 
Illinois,  as  well  as  to  the  other  shipments. 
It  is  conceded  that  no  notice  of  the  alleged 
injury  to  the  stock  was  even  given  the  de- 
fendant prior  to  the  commencement  of  the 
action.  The  action  was  commented  on  the 
13th  day  of  March,  1913. 

As  to  the  first  count  of  plaintiffs'  peti- 
tion, it  is  clear  that  if  the  provision  of  the 
contract  relied  upon  was  one  which,  under 
the  law,  the  parties  had  a  right  to  enter 
into,  and  one.  that  was  binding  upon  both 
parties,  the  plaintiffs  are  not  entitled  to 
recover,  for  it  appears  that  the  action  was 
not  commenced  for  nearly  a  year  after  the 
alleged  damage,  and  that  no  notice  was 
given,  as  required  by  the  contract. 

These  were  interstate  shipments,  and 
therefore  governed,  not  by  the  laws  of  this 
state,  but  by  the  aots  of  Congress  and  the 
decisions  of  the  Supreme  Court  of  the 
United  States,  and  it  follows  that  §  2074  of 
the  Code  of  1897  does  not  apply.  We  are 
cited  by  the  plaintiffs  both  to  this  section 
and  to  the  case  of  Cramer  v.  Chicago,  R.  I. 
&  P.  R.  Co.  153  Iowa,  111,  133  N.  W.  387. 
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The  Cramer  Case,  however,  was  reversed  by 
the  Supreme  Court  of  the  United  States. 
232  U.  S.  490,  58  h.  ed.  697,  34  Sup.  Ct.  Rep. 
383.  See  Heilman  v.  Chicago  &  N.  W.  R. 
Co.  167  Iowa,  313,  149  N.  W.  436. 

In  Missouri,  K.  &  T.  R.  Co.  v.  Harriman, 
227  U.  S.  667,  57  L.  ed.  690,  33  Sup.  Ct. 
Rep.  397,  the  Supreme  Court  of  the  United 
States  had  occasion  to  pass  upon  the  exact 
question  that  is  here  presented,  so  far  as 
the  first  count  of  plaintiffs'  petition  is  con- 
cerned. In  that  case,  which  went  from  Mis- 
souri, the  stipulation  in  the  shipping  con- 
tract provided  that  no  suit  should  be 
brought  after  the  lapse  of  ninety  days  after 
the  happening  of  any  loss  or  damage.  The 
Supreme  Court  said:  "It  is  conceded  that 
there  are  statutes  in  Missouri,  the  state  of 
the  making  of  the  contract,  and  the  state  in 
which  the  loss  and  damage  occurred,  and 
in  Texas,  the  state  of  the  forum,  which  de- 
clare contracts  invalid  which  require  the 
bringing  of  an  action  for  a  carrier's  liability 
in  less  than  the  statutory  period,  and  that 
this  action,  though  started  after  the  lapse 
of  the  time  fixed  by  the  contract,  was 
brought  within  the  statutory  period  of  both 
states.  The  liability  sought  to  be  enforced 
is  the  'liability'  of  an  interstate  carrier  for 
loss  or  damage  under  an  interstate  contract 
of  shipment,  declared  by  the  Carmack 
amendment  of  the  Hepburn  act  of  June  29, 
1906  [chapter  3591,  §  7,  Iff  11,  12,  34  Stat, 
at  L.  595,  U.  S.  Comp.  Stat.  1913,  §  8592]. 
The  validity  of  any  stipulation  in  such  a 
contract  which  involves  the  construction  of 
the  statute,  and  the  validity  of  a  limitation 
upon  the  liability  thereby  imposed,  is  a 
Federal  question,  to  be  determined  under 
the  general  cqmmon  law,  and,  as  such,  is 
withdrawn  from  the  field  of  state  law  or 
legislation.  .  .  .  The  liability  imposed 
by  the  statute  is  the  liability  imposed  by 
the  .  .  .  special  contract  with  the 
shipper,  provided  the  limitation  or  qualifi- 
cation be  just  and  reasonable,  and  does  not 
exempt  from  loss  or  responsibility  due  to 
negligence  [citing  authorities].  The  policy 
of  statutes  of  limitation  is  to  encourage 
promptness  in  the  bringing  of  actions,  that 
the  parties  shall  not  suffer  by  loss  of  evi- 
dence from  death  or  disappearance  of  wit- 
nesses, destruction  of  documents,  or  failure 
of  memory.  But  there  is  nothing  in  the 
policy  or  object  of  such  statutes  which  for- 
bids the  parties  to  an  agreement  to  provide 
a  shorter  period,  provided  the  time  is  not 
unreasonably  short.  That  is  a  question  of 
law  for  the  determination  of  the  court. 
Such  stipulations  have  been  sustained  in 
insurance  policies  [citing  cases].  A  stipu- 
lation that  an  express  company  should  not 
be  held  liable  imless  claim  was  made  within 
ninety  days  after  a  loss  was  held  good  in 
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Southern  Exp.  Co.  v.  Caldwell,  21  Wall.  264, 
22  L.  ed.  556.  Such  limitations  in  bills  of 
lading  'are  very  customary  and  have  been 
upheld  in  a  multitude  of  cases  [citing- 
cases].  .  .  .  The  provision  requiring  suit 
to  be  brought  within  ninety  days  is  not  un- 
reasonable." 

It  follows,  therefore,  that  if  ninety  days 
is  not  an  unreasonably  short  time  in  which 
to  require  actions  to  be  instituted  and 
prosecuted  in  cases  of  this  kind,  six  months 
not  only  is  not  unreasonable,  but  must  be 
held  a  reasonable  restriction  upon  the  right 
to  maintain  the  action.  This  case  is  con 
elusive  on  plaintiffs'  right  to  recover  on  the 
first  count  of  his  petition. 

On  the  second  count,  involving  the  right 
of  the  plaintiffs  to  recover  for  the  injury 
to  the  fat  cattle  shipped  by  it  to  the  Union 
Stock  Yards  in  January,  1913,  it  appears 
that  this  action  was  brought  within  six 
months,  so  the  six  months'  limitation  on 
the  right  to  maintain  the  action  is  not  in- 
volved in  the  determination  of  plaintiffs' 
rights  under  this  count.  It  appears,  how- 
ever, that  these  cattle  arrived  at  the  Union 
Stock  Yards  at  about  6:30  p.  u.  on  Wed- 
nesday, the  15th,  but  too  late  for  that  day's 
market;  that  the  market  closed  at  3 
o'clock;  that  they  were  placed  upon  the 
market  the  next  morning,  and  were  sold 
and  passed  out  of  the  control  of  the  plain- 
tiffs; that  the  injury  to  these  cattle  was 
discovered  by  the  plaintiffs  upon  their  ar- 
riving in  Chicago;  that  no  notice  was  g^ven 
to  the  company,  or  to  any  of  the  agents  of 
the  company  mentioned  in  the  contract,  at 
any  time  prior  to  the  beginning  of  this  ac- 
tion, or  any  claim  filed  for  damages,  or  any 
notice  given  that  the  cattle  were  damaged 
or  injured  in  transit,  as  required  by  the 
terms  of  the  contract  hereinbefore  set  out. 

We  are  not  prepared  to  say  at  this  time, 
nor  do  we  make  any  pronouncement,  as  to 
whether  or  not  notice  should  be  given 
within  one  day  after  the  delivery  of  the 
stock  at  its  destination.  We  make  no  pro- 
nouncement as  to  whether  that  is  a  reason- 
able time  within  which  to  require  the  notice 
to  be  given  under  all  circumstances;  but  the 
provision  of  the  contract  requiring  the 
plaintiffs  to  promptly  give  notice  in  writing 
to  some  general  ofiicer,  claim  agent,  or  sta- 
tion agent  of  the  first  party,  or  agent  at 
destination,  or  to  some  general  officer  of 
the  delivery  line,  before  such  stock  is  re- 
moved from  the  point  of  shipment  or  the 
place  of  destination,  as  the  case  may  be, 
and  before  such  stock  is  mingled  with  other 
stock,  is  a  reasonable  provision,  and  clearly 
the  defendant  was  entitled  to  notice  before 
these  acts  took  place,  the  effect  of  which 
I  was  to  deprive  defendant  of  an  opportunity 
to   examine    the   cattle   and   ascertain  for 
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itaeli  whether  or  not  the  claim  for  damages 
was  well  founded. 

This  action  was  not  commenced  until 
nearly  sixty  days  after  the  cattle  had  been 
disposed  of  by  ibe  plaintiff's,  had  passed  out 
of  their  control,  and  were  no  longer  sub- 
ject to  inspection  by  the  defendant.  This 
provision  in  principle  is  analogous  to  those 
provisions  of  the  statute  which  provide  for 
the  giving  of  notice  to  a  city  of  personal 
injury  as  a  condition  precedent  to  the  right 
to  maintain  an  action.  We  are  not  with- 
out authority  on  this  question.  See  Clegg 
y.  St.  Louis  ft  S.  F.  R.  Co.  122  C.  C.  A.  273, 
203  Fed.  971.  In  that  case  the  provision 
was  substantially  the  same  as  the  one  now 
under  consideration,  and  the  court  said: 
"We  are  clearly  of  the  opinion  that  the 
eleventh  provision  in  the  contract  above 
quoted,  relative  to'  giving  notice,  was  a 
valid  one,  and  the  failure  to  give  the  notice 
fatal  to  plaintiff's  right  to  recover," — citing 
cases. 

In  Kidwell  v.  Oregon  Short  Line  R.  Co. 
125  C.  C.  A.  313,  208  Fed.  1,  the  United 
States  circuit  court  of  appeals  bad  occasion 
to  pass  upon  a  similar  question,  and  said: 
"A  stipulation  that  notice  of  a  claim  for 
damages  be  given  before  the  stock  is  re- 
moved or  intermingled  with  other  stock,  as 
a  condition  precedent  to  recovery,  is  a  rea- 
sonable one,  and  it  has  been  so  held  by  the 
supreme  court  of  the  state  in  which  the 
contract  in  this  case  was  made," — citing 
authorities. 

In  Southern  Exp.  Co.  v.  Caldwell,  21  Wall. 
2C4-272,  22  L.  ed.  556-559,  it  was  held: 
"An  agreement  that  in  case  of  failure  by 
the  carrier  to  deliver  goods,  he  shall  not  be 
liable  unless  a  claim  shall  be  made  by  the 
bailor  or  by  the  consignee  within  a  speci- 
fied period,  if  that  period  be  a  reasonable 
one,  is  not  against  the  [public]  policy  of 
the  law,  and  is  valid." 

In  that  case  it  is  said:  "It  may  be  re- 
marked .  ,  .  that  the  stipulation  is  not 
a  conventional  limitation  of  the  right  of  the 
carrier's  employer  to  sue.  He  is  left  at 
liberty  to  sue  at  any  time  within  the  period 
fixed  by  the  statute  of  limitations.  He  is 
only  required  to  make  his  claim  within 
ninety  days,  in  season'  to  enable  the  carrier 
to  ascertain  what  the  facts  are,  and,  hav- 
ing made  his  claim,  he  may  delay  his  suit. 
...  A  common  carrier  is  always  re- 
sponsible for  his  negligence,  no  matter  what 
his  stipulations  may  be.  But  an  agree- 
ment that,  in  case  of  failure  by  the  car- 
rier to  deliver  the'  goods,  a  claim  shall  be 
made  by  the  bailor  or  by  the  consignee 
within  a  specified  period,  if  tliat  period  be 
a  reasonable  one,  is  altogetlier  of  a  dif- 
ferent character.  It  contravenes  no  public 
policy.  It  excuses  no  negligence.  It  is  per- 
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fectly  consistent  with  holding  the  carrier 
to  the  fullest  measure  of  good  faith,  of  dili- 
gence, and  of  capacity,  which  the  strictest 
rules  of  the  common  law  ever  required." 

It  is  further  said:  "If  a  bailor  may  de- 
lay giving  notice  to  them  of  a  loss,  or 
making  a  claim  indefinitely,  they  may  not 
be  able  to  trace  the  parcels  bailed,  and  to 
recover  them,  if  accidentally  niissent,  or  if 
they  have  in  fact  been  properly  delivered. 
With  the  bailor  the  bailment  is  a  single 
transaction,  of  which  he  has  full  knowl- 
edge; with  the  bailee,  it  is  one  of  a  multi- 
tude. There  is  no  hardship  in  requiring  the 
bailor  to  give  notice  of  the  loss,  if  any,  or 
make  a  claim  for  compensation  within  a 
reasonable  time  after  he  has  delivered  the 
parcel  to  the  carrier.  There  is  great  hard- 
ship in  requiring  the  carrier  to  account  for 
the  parcel  long  after  that  time,  when  he 
has  had  no  notice  of  any  failure  of  duty  on 
his  part,  and  when  the  lapse  of  time  has 
made  it  difficult,  if  not  impossible,  to  ascer- 
tain the  actual  facts.  For  these  reasons 
such  limitations  have  been  held  valid  in 
similar  contracts,  even  when  they  seem  to 
be  less  reasonable  than  in  the  contracts  of 
common  carriers." 

A  limitation  of  this  character  was  also 
held  binding  upon  the  parties,  and  not  un- 
reasonable, and  not  in  contravention  of  the 
policy  of  the  law,  in  Spada  v.  Pennsylvania 
R.  Co.,  by  court  of  errors  and  appeals  of 
Xew  Jersey,  reported  in  86  N.  J.  L.  187,  92 
Atl.  379.  It  seems  to  us  the  only  question 
that  can  be  made  is  as  to  the  reasonable- 
ness of  the  time  fixed  in  the  contract  in 
which  the  notice  is  required  to  be  given.  In 
the  Clcgg  Case,  supra,  122  C.  C.  A.  273,  203 
Fed.  971,  the  contract  was  in  all  respects 
the  same  as  the  contract  here  under  con- 
sideration as  to  the  requirement  touching 
notice,  and  it  was  held  to  be  reasonable.  In 
Missouri,  K.  &.  T.  R.  Co.  v.  Kirkhara,  63 
Kan.  265,  65  Pac.  261,  10  Am.  Xeg.  Rep. 
263,  the  provision  in  the  shipping  contract 
was:  "'The  shipper  further  expressly 
agrees  that,  as  a  condition  precedent  to  his 
right  to  recover  any  damages  for  any  loss 
or  injury  to  .  .  .  cattle  resulting  from 
carrier's  negligence  as  aforesaid,  including 
delays,  he  will  give  notice  in  writing  to  the 
conductor  in  charge  of  the  train,  or  the 
nearest  station  or  freight  agent  of  the  car- 
rier on  whose  line  the  injuries  occur,  before 
said  cars  leave  that  carrier's  line,  or  before 
the  cattle  are  mingled  with  other  cattle,  or 
removed  from  pens  at  destination.  In  his 
notice  he  shall  state  place  and  nature  of 
the  injuries  complained  of,  to  the  end  that 
they  may  be  fully  and  fairly  investigated; 
and  said  shipper  shall,  within  thirty  days 
after  the  happening  of  the  injuries  com- 
plained of,  file  with  some  freight  or  station 
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agent  of  the  carrier  on  whose  line  the 
injury  occurred  his  claim  therefor,  gfving 
the  amount.  Shipper's  failure  to  comply 
with  the  requirements  of  this  section  shall 
absolutely  defeat  and  bar  any  cause  of  ac- 
tion for  any  injuries  resulting  to  said  cat- 
tle, as  aforesaid.  ...  No  agent  of  this 
company  has  any  authority  to  waive,  mod- 
ify, or  amend  any  of  the  provisions  of  this 
contract.'  .  .  .  No  notice  or  claim  of 
damages  was  made  to  the  conductor  in 
charge  of  the  train  at  Burlington,  or  to  the 
station  agent  at  said  place,  until  the  fol- 
lowing day,  and  until  the  cattle  had  been 
removed  from  the  pens  at  point  of  destina- 
tion." 

The  court  said:  'Xive  stock  contracts 
similar  in  their  nature  to  the  one  here  in- 
volved have  received  the  consideration  of 
this  court,  and  where  fairly  entered  into  by 
both  parties,  in  the  absence  of  fraud,  have 
been  held  conclusive  and  binding  upon  the 
parties  [citing  cases].  Hence  it  must  be 
held  that  the  terms  and  conditions  of  this 
special  contract  were  binding  upon  these 
parties,  and  should  have  been  so  declared  by 
the  court." 

In  St.  Louis  4  8.  F.  R.  Co.  v.  Phillips,  17 
Okla.  264,  87  Pac.  470,  the  provision  in  the 
contract  was:  "No  carrier  shall  be  respon- 
sible for  loss  or  damage  of  any  of  the  freight 
shipped,  unless  it  is  proved  to  have  occurred 
during  the  time  of  its  transit  over  the  par- 
ticular carrier's  line,  and  of  this  notice  must 
be  given  within  thirty  hours  after  the  ar- 
rival of  the  same  at  destination." 

It  was  further  provided  in  the  shipping 
contract  or  bill  of  lading:  "That  as  a  con- 
dition precedent  to  a  recovery  for  any  dam- 
ages for  delay,  loss,  or  injury  to  live  stock 
covered  by  this  contract,  the  second  party 
will  give  notice  in  writing  of  the  claim 
therefor  to  some  general  officer  or  nearest 
station  agent  of  the  first  party,  or  to  the 
agent  at  destination,  or  to  some  general 
officer  of  the  delivering  line,  before  such 
stock  is  removed  from  the  point  of  sliip- 
ment,  or  from  the  place  of  destination,  and 
before  such  stock  is  mingled  with  other 
stock;  such  written  notification  to  be  served 
within  one  day  of  the  delivery  of  such 
stock  at  destination,  to  the  end  that  such 
claim  shall  be  fully  and  fairly  investi- 
gated." 

And  it  was  provided  that  a  failure  to 
comply  with  the  provisions  of  this  clause 
shall  be  a  bar  to  the  recovery  of  any  and 
all  damages.  The  court  said:  "Now  the 
proposition  presents  itself:  Was  this  pro- 
vision of  the  bill  of  lading  and  shipping  con- 
tract a  reasonable  one,  and  one  which  the 
law  would  enforce?  The  validity  of  a  con- 
tract of  this  nature,  and  of  this  special  pro- 
vision requiring  notice  in  writing  to  be 
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given  of  the  loss  or  injury  within  a  reason- 
able time  as  a  condition  precedent  to  the 
shipper's  right  of  action,  has  been  so  re- 
peatedly and  often  supported  by  the  deci- 
sions of  the  various  courts  of  this  country 
as  to  become  a  well-recognized  and  settled 
rule  of  law." 

And  it  was  held  that  this  provision  was  a 
valid,  binding  contract  on  the  plaintiff,  and 
that  a  failure  to  comply  with  it  defeated 
his  right  to  recover. 

In  the  case  of  Texas  C.  R.  Co.  v.  Morris, 
1  Tex.  App.  Civ.  Cas.  (White  &  W.)  138,  it 
was  held  that  a  railroad  company  may,  by 
special  contract,  require  a  shipper  of  cat- 
tle to  serve  a  written  notice  of  a  claim  for 
damages  for  loss  or  injury  to  the  cattle 
while  in  transit,  before  the  cattle  are  re- 
moved from  the  place  of  delivery  and  min- 
gled with  other  stock,  as  a  condition  pre- 
cedent to  hie  right  to  recover  for  such 
damages.  The  same  was  held  in  Atchison, 
T.  4  S.  F.  R.  Co.  V.  Crittenden,  4  Kan.  App. 
512,  44  Pac.  1000,  in  which  the  court,  in 
passing  upon  a  contract  similar  to  the  one 
under  consideration,  says:  "So  far  as  it 
required  the  shipper  to  give  notice  in  writ- 
ing of  his  loss  or  injury,  it  is  a  valid,  bind- 
ing contract.  By  its  terms  Crittenden  was 
compelled  to  give  notice  in  writing  to  the 
company  of  his  claim  for  loss  or  injury  to 
said  stock  before  the  stock  was  removed 
from  the  place  of  destination  or  delivery, 
and  before  said  stock  was  mingled  with 
other  stock.  Failing  to  comply  with  the 
terms  of  the  contract,  he  cannot  recover. 
.  .  .  These  provisions  of  the  contract 
are  just  and  equitable.  The  company  is 
entitled  to  a  written  notice  that  the  ship- 
per claims  damages,  so  as  to  permit  the 
company  to  have  a  thorough  investigation 
made  of  the  nature  of  the  claim  and  the 
condition  of  the  stock  hefore  the  stock  is 
removed  from  its  premises,  or  before  it  is 
mingled  with  other  stock  so  as  to  render 
its  identification  difficult.  .  .  .  The 
shipper  must  prove  such  notice  to  have  been 
given  before  he  can  recover." 

There  are  other  questions  discussed  by 
counsel,  but  as  the  provisions  of  this  con- 
tract are  binding  upon  the  parties  and  con- 
trol their  rights,  and  inasmuch  as  there  was 
no  attempt  made  on  the  part  of  the  plain- 
tiffs to  perform  any  of  these  conditions 
precedent  to  its  right  to  recover,  we  must 
hold,  under  the  .  authorities  herein  cited, 
that  the  District  Court  was  right  in  direct- 
ing a  verdict  for  the  defendant  as  it  did  in 
this  case,  and  the  cause  is  therefore  af- 
firmed. 

Evans,  Ch.  J.,  and  De«nier  and  Ii«dd, 
JJ.,  concur. 
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Aimotation — ReaaonnbleneM  of  die  time  fixed  in  a  contract  of  ahipmcnt 
of  live  ttock,  for  presentation  of  claim  for  damage*. 


This  is  a  continuation  of  the  note  to 
Wabash   B.   Co.  v.   Thomas,  7  L.B.A. 

(N.S.)  1041. 

These  notes  presuppose  that  a  stipu- 
lation in  a  carrier's  contract  limiting  the 
time  for  the  presentation  of  claims  for 
damages  is  valid  if  it  allows  a  reason- 
able time.  This  assumption,  it  may  be 
observed,  is  in  accordance  with  the  Fed- 
eral rule  as  to  interstate  shipments, 
which,  as  shown  by  the  notes  to  Adams 
Exp.  Co.  V.  Croninger,  44  L.B.A.(N.S.) 
257,  and  Louisville  &  N.  R.  Co.  v.  Miller, 
50  L.R.A.(N.S.)  819,  have  been  removed 
from  the  operation  of  state  laws  on  the 
subject.  Intrastate  shipments,  of  course, 
remain  subject  to  local  laws.  In  this 
connection,,  see  notes — 

— as  to  validity  of  co&tract  limiting 
time  for  bringing  action  or  for  presenta- 
tion of  claims  for  damages,  where  stat- 
ute or  Constitution  prohibits  carrier 
from  limiting  its  common-law  liability, 
in  Liquid  Carbonic  Co.  v.  Norfolk  &  W. 
B.  Co.  13  L.R.A.(N.S.)  753; 

— as  to  validity  of  stipulations  in  car- 
rier's contract  requiring  notice  of  loss 
within  a  specified  time,  as  applied  to  loss 
due  to  carrier's  negligence,  in  Houtz  t. 
Union  P.  R.  Co.  17  L.R.A.(N.S.)  628; 

'^-as  to  notice  of  loss  or  injury  to  g^ds 
required  by  carrier's  contract  as  a  con- 
dition precedent,  in  Hoye  v.  Pennsylva- 
nia R.  Co.  17  L.R.A.(N.S.)  642; 

— as  to  removal  of  live  stock  from  car- 
rier's premises  before  notice  of  claim  for 
damages,  where  such  notice  is  g^ven  in 
time  for  examination,  in  Missouri,  K.  & 
T.  R.  Co.  v.  Davis,  24  L.ILA.(N.3.)  866. 

As  stated  in  4  R.  C.  L.  §  253,  the  one 
essential  of  stipulations  of  this  nature  is 
that  they  be  reasonable.  This  is,  how- 
ever, purely  relative,  and  a  stipulation 
perfectly  reasonable  under  one  state  of 
facts  would  be  quite  as  unreasonable  un- 
der another.  Whether  in  any  particular 
ease  the  stipulation  under  consideration 
is  valid  is  therefore  dependent  on  the 
peculiar  facts  and  circumstances  of  that 
«ase,  the  chief  4iiery  being  whether  suffi- 
cient time  has  been  give9  to  enable  the 
shipper  to  discover  the  loss  and  give  no- 
tice thereof,  this  again  being  largely  de- 
pendent on  distance  and  the  facilities  of 
communication.  From  the  very  nature 
of  such  a  requirement  it  is  evident  that 
no  helpful,  general  rule  can  be  laid  down. 

As  shown  in  the  note  in  7  L.R.A.(N.S.) 
1041,  the  courts  not  infrequently  deter- 
mine the  reasonableness  or  unreasonable- 
L.ILA.3916D. 


ness  of  the  time  allowed  by  the  stipula- 
tion with  reference  to  the  actual  facts 
as  they  afterwards  developed. 

And  numerous  cases  have  upheld  as 
reasonable  a  provision  in  a  contract  of 
shipment  requiring,  as  a  condition  prece- 
dent to  a  recovery  of  damages  for  in- 
juries to  live  stock,  that  the  shipper  give 
notice  in  writing  of  the  claim  therefor 
to  some  general  of&cer  or  station  agent 
at  the  nearest  station,  before  such  stock 
is  removed  or  mingled  with  other  stock, 
such  notice  to  be  served  within  one  day 
after  delivery  of  the  stock  at  destina- 
tion.    Cl^g  V.  St.  Louis  &  8.  F.  R.  Co. 

(1913)  122  C.  C.  A.  273,  203  Fed.  971 
(interstate) ;  St.  Louis  Southwestern  R. 
Co.  V.  Burnett  (1915)  —  Ark.  — ,  174 
S.  W.  1165  .(interstate) ;  St.  Louis  South- 
western B.  Co.  V.  Haynie  (1915)  —  Ark. 
— ,  179  S.  W.  170  (interstate) ;  St.  Louis 
&  S.  F.  B.  Co.  V.  Pearce  (1907)  82  Ark. 
353, 118  Am.  St.  Bep.  73,  101  S.  W.  760, 
12  Ann.  Cas.  125  (interstate) ;  Missouri 
ft  N.  A.  B.  Co.  V.  Ward  (1914)  111  Ark. 
102,  163  S.  W.  164  (intrastate);  AuU 
V.  Missouri  P.  B.  Co.  (1909)  136  Ma 
App.  291,  116  S.  W.  1122  (intrastate) ; 
Moore  v.  St.  Louis  ft  S.  F.  B.  Co.  (1910) 
143  Mo.  App.  675,  127  8.  W.  921  (inter, 
state);  McElvain  v.  St.  Louis  ft  S.  F. 
B.  Co.  (1913)  176  Mo.  App.  379,  158  S. 
W.  464,  later  appeal  (1915)  —  Mo.  App. 
— ,  180  S.  W.  1018  (interstate) ;  Sims  v. 
Missouri  P.  B.  Co.  (1914)  177  Mo.  App. 
18, 163  8.  W.  275  (interstate) ;  St.  Louis 
ft  S.  F.  B.  Co.  v.  Young  (1912)  30  Okl*. 
588, 120  Pac.  999  (intersUte) ;  St.  Louis 
ft  S.  F.  B.  Co.  V.  Ladd  <1912)  33  Okl*. 
160,  124  Pac.  461  (interstate). 

So,  in  Riddler  v.  Missouri  P.  R.  Co. 

(1914)  184  Mo.  App.  709,  171  S.  W.  632, 
the  court,  observing  that  the  question  aa 
to  the  reasonableness  of  the  time  depends 
on  the  character  of  the  shipment,  the  sit- 
uation of  the  parties,  and  the  circum- 
stances of  each  particular  case,  held  that 
the  period  of  one  day  allowed  by  a  stip- 
ulation in  an  interstate  contract  as  to 
live  stock,  requiring  notice  within  one 
day  after  delivery  of  the  stock  at  desti- 
nation and  before  such  stock  was  re- 
moved, was  not  unreasonable,  it  appear- 
ing that  the  consignee  saw  at  once  that 
the  cattle  were  stale  and  in  poor  con- 
dition on  account  of  being  held  over,  and 
that  the  time  limited  did  not  expire  until 
more  than  two  hours  after  the  cattle  had 
been  sold  on  the  market. 

The  same  stipulation  was,  in  Shelton  v. 
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St.  Lonia  &  S.  F.  B.  Co.  (1908)  131  Mo. 
App.  560,  110  S.  W.  627,  upheld  as  rea- 
sonable^ the  facts  regarding  the  failure 
to  give  notice  within  the  stated  time 
being  insufficient  to  suggest  its  applica- 
tion as  unreasonable,  and  nothing  being 
done  until  some  days  after  the  stock  was 
actually  unloaded  by  shipper's  agents, 
commingled  with  other  stock  of  the  same 
kind,  and  sold  upon  the  market. 

But  the  requirement  of  notice  within 
one  day  after  delivery  at  destination  and 
before  the  stock  is  mingled  with  other 
stock  has  been  held  unreasonable  where 
the  loss  or  damage  could  not  be  ascer- 
tained within  the  limited  time.  Eoff  v. 
ScuUin  (1916)  —  Ark.  — ,  179  S.  W. 
663  (interstate) ;  McKinstrey  ▼.  Chicago, 
E.  I.  &  P.  B.  Co.  (1911)  153  Mo.  App. 
646, 134  S.  W.  1061  (interstate) ;  Pierson 
V.  Northern  P.  E.  Co.  (1911)  61  Wash. 
450, 112  Pac  509  (intrastate). 

So,  a  stipulation  requiring  notice  of 
claim  within  one  day  after  delivery  of 
live  stock  at  destination  and  before 
mingling  them  with  other  stock  is  held 
unreasonable  and  contrary  to  statute  in 
Nashville,  C.  &  St.  L.  B.  Co.  v.  Hinds 

(1912)  9  Ala.  App.  634,  60  So.  409  (in- 
terstate). See  also  Northern  Alabama 
R.  Co.  V.  Bidgood  (1912)  6  Ala.  App.  658, 
59  So.  680  (intrastate). 

So,  a  stipulation  for  the  presentation 
of  a  claim  within  five  days  after  the  un- 
loading of  stock  is  unreasonable  where 
the  damage  cannot  be  ascertained  within 
that  time.    Crawford  v.  Southern  B.  Co. 

(1913)  101  8.  0.  522,  86  S.  E.  19  (inter- 
state). 

And  in  Williams  v.  Yazoo  &  M.  Valley 
B.  Co.  (1908)  93  MiBS.  77,  46  So.  399  (in- 
terstate), the  court  stated  that  it  was 
very  questionable  if  the  time  (ten  days 
after  arrival  of  shipment  of  mules)  could 
be  in  any  ease  upheld  as  a  reasonable 
regulation. 

Where  stock  was  billed  through  to  a 
certain  town,  a  provision  requiring  writ- 
ten notification  of  injuries  to  be  given 
to  the  carrier  at  another  town  en  route 
was,  in  St.  Louis,  I.  M.  &  S.  B.  Co.  v. 
Dunn  (1910)  94  Ark.  407,  127  S.  W.  464 
(intrastate),  held  unreasonable,  the  car- 
rier having  no  opportunity  to  ascertain 
the  full  extent  of  the  injury  to  the  stock 
until  unloaded  at  final  destination. 

If  a  shipper  cannot  give  notice  within 
ten  days  from  the  time  the  stock  is  re- 
moved from  the  cars,  because  of  his  in- 
ability to  ascertain  the  damage,  he 
should  exercise  diligence  and  give  notice 
L.R.A.1916D. 


within  a  reasonable  time  at  least.  Letts 
V.  Wabash  R.  Co.  (1908)  131  Mo.  App. 
270,  111  S.  W.  138  (intrastate). 

It  was  held  in  Holland  v.  Chicago,  R. 
L  &  P.  R.  Co.  (1909)  139  Mo.  App.  702, 
123  S.  W.  987,  that  the  failure  of  a  ship- 
per to  give  notice  within  twenty-seven 
days  after  delivery  of  cattle  at  destina- 
tion, where  he  could  not  ascertain  the 
damage  before  that  time,  would  not  de- 
feat recovery  where  he  kept  the  cattle 
separate  and  gaVe  the  carrier  an  oppor- 
tunity to  investigate,  although  the  con- 
tract called  for  notice  within  a  day  after 
delivery  at  destination. 

The  contract  in  Pecos  &  N.  T.  B.  Co. 
V.  Evans-Snider-Buel  Co.  (1906)  42  Tot. 
Civ.  App.  60,  93  S.  W.  1024  (interstate), 
provided  that,  as  a  condition  precedent 
to  the  shipper's  right  to  recover  damages 
for  loss  or  injury  to  stock  during  trans- 
portation, he  or  his  agent  in  charge 
should  give  notice  in  writing  of  his  claim 
to  the  nearest  station  agent,  or  if  the 
stock  is  delivered  to  consignee  at  a  pK>int 
beyond  the  company's  road,  to  the  near- 
est station  agent  of  the  last  carrier  mak- 
ing such  delivery,  before  such  stock 
should  be  removed  from  the  place  of 
destination  or  from  the  place  of 
delivery  to  the  consignee,  and  be- 
fore such  stock  should  be  slaughter- 
ed or  intermingled  with  other  stock, 
and  that  the  shipper  should  not 
move  the  stock  from  the  station  or 
stock  yards  until  the  expiration  of  three 
hours  after  the  giving  of  the  notice;  and 
a  failure  to  comply  in  every  respect  with 
the  terms  of  the  contract  should  be  a 
complete  bar  to  recovery;  the  written 
notice  provided  for  in  the  contract  could 
not  and  should  not  be  waived  by  any  per- 
son except  a  general  officer  of  the  com- 
pany, and  by  him  only  in  writing;  nor 
should  any  such  damage  be  recoverable 
unless  written  claim  therefor  should  be 
presented  to  the  company  within  ninety- 
one  days  after  the  same  may  have  oc- 
curred; it  was  held  that  the  requirements 
were  so  interdependent  as  to  be  insep- 
arable, and  as  a  whole  they  were  un- 
reasonable and  void.  T^e  above  ease 
was  affirmed  in  (1906)  100  Tex.  190,  97 
S.  W.  466,  without  reference  to  the  ques- 
tion under  discussion. 

In  Deans  v.  Atlantic'  Coast  Line  R. 
Co.  (1910)  152  N.  0.  171,  67  S.  E.  332 
(interstate),  a  stipulation  requiring  writ- 
ten notice  of  loss  within  thirty  days  after 
arrival,  to  the  agent  at  the  point  of  de- 
livery, was  held  unreasonable,  but  an 
instruction  that  notice  within  sixty  days 


Digitized  by 


Google 


ANNOTATION— SHIPMENT  OF  LIVE  STOCK— TIME  FOR  CLAIM. 


343 


woold  be  reasonable  was  held  not  error. 
The  court  observed  that  the  standard  bill 
of  lading  adopted  by  the  Interstate  Com- 
merce (^mmission  in  1908,  prescribing 
four  months  as  the  time  limit  in  which 
claims  for  loss  were  to  be  made,  was  not 
adopted  until  two  years  after  the  ship- 
ment in  the  present  case. 

There  are  many  cases  which  have  held 
or  assumed  the  time  allowed  to  be  rea- 
sonable, and  the  stipulation  therefor 
valid,  withont  expressly  making  the  ques- 
tion of  unreasonableness  turn  upon  the 
facts  of  the  particular  case  as  they  after- 
wards developed,  though  it  may  be  said 
that  it  did  not  appear  in  these  cases 
that  the  time  allowed  was  unreasonable 
tested  by  such  facts.  In  this  class  of 
cases  (supplementing  those  in  7  L.R.A. 
(N.S.)  1042)  a  notice  within  the  follow- 
ing periods  has  been  held  or  assumed  to 
be  reasonable: 

— within  five  hours  after  the  stock  was 
unloaded,  Bowman  v.  Missouri,  K.  &  T. 
R.  Co.  (1914)  185  Mo.  App.  25,  171  S. 
W.  642  (interstate) ; 

— within  one  day  after  delivery  at  des- 
tination, Smith  V.  St.  Louis  &  S.  W.  R. 
Co.  (1914)  186  Mo.  App.  401,  171  S.  W. 
635  (interstate) ; 

— within  five  days  after  unloading  at 
destination,  Hamilton  v.  Chicago  &  A. 
R.  Co.  (1913)  177  Mo.  App.  145,  164  S. 
W.  248  (interstate) ;  Dunlap  v.  Chicago 
&  A.  R.  Co.  (1914)  187  Mo.  App.  201, 
172  S.  W.  1178  (interstate) ; 

— within  ten  days  after  stock  is  un- 
loaded, Armstrong  v.  Illinois  C.  R.  Co. 
(1913)  162  Ky.  539,  172  S.  W.  947  (in- 
terstate) ; 

— within  ten  days  from  date  of  unload- 
ing at  destination  and  before  mingling 
with  other  stock,  Kidwell  v.  Oregon 
Short  Line  R.  Co.  (1913)  125  C.  C.  A. 
313,  208  Fed.  1  (interstate) ;  Illinois  C. 
R.  Co.  V.  Wade  (1911)  1  Tenn.  C.  C.  A. 
780  (interstate) ;  Howard  v.  Dlinois  C. 
R.  Co.  (1914)  161  Ky.  783, 171  S.  W.  442 
(interstate) ;  Frank  Smith  Meat  Co.  v. 
Or^on  R.  &  Nav.  Co.  (1911)  69  Or.  206, 
117  Pac.  303  (intrastate) ; 

— within  thirty  days  after  loss  or  dam- 
age occurred,  Adams  Exp.  Co.  t.  Cook, 
(1915)  162  Ky.  592, 172  S.  W.  1096  (in- 
terstate) ; 

— ^within  ninety-one  days  (probably 
from  time  of  delivery).  International  & 
G.  N.  R.  Co.  V.  Heittner  (1906)  42  Tex. 
Civ.  App.  617,  94  S.  W.  189  (intrastate). 

Some  cases  wherein  the  contract  of 
shipment  of  cattle  requires  the  notice  of 
claim  for  loss  to  be  given  to  some  ofiicer 
of  the  carrier  or  its  nearest  station  agent, 
L.R.A.1916D. 


before  the  stock  is  moved  from  its  place 
of  destination  or  delivery,  or  is  delivered 
to  the  consignee  or  mingled  with  other 
stock,  hold  or  assume  that  such  a  stipula- 
tion is  reasonable,  and  consequently 
valid,  without  showing  that  the  reason- 
ableness is  or  is  not  dependent  upon  the 
circumstances  as  they  are  finally  devel- 
oped in  connection  with  the  iijdividual 
case.  The  following  cases  supplement- 
ing those  in  7  L.R.A.(N.S.)  1042  are  of 
this  class:  Roberts  v.  Georgia,  S.  &  F. 
R.  Co.  (1911)  10  Ga.  App.  100,  72  S.  E. 
942  (intrastate) ;  Southern  R.  Co.  v.  For- 
rest (1909)  132  Ga,  853,  65  S.  E.  93 
(intrastate) ;  Hayes  v.  Missouri,  K.  &  T. 
R.  Co.  (1911)  84  Kan.  1,  113  Pac.  42 
(intrastate) ;  Giles  v.  Atcidson,  T.  &  S. 
F.  R.  Co.  (1914)  92  Kan.  322,  140  Pac. 
875  (intrastate) ;  Jones-Lane  Co.  v.  At- 
lantic Coast  Line  R.  Co.  (1908)  148  N. 
0.  580, 62  S.  E.  701  (intrastate;  provision 
unavailable  in  this  ease,  however,  be- 
cause animal  was  injured  before  deliv- 
ery, while  in  custody  of  carrier) ;  Austin- 
Stephenson  Co.  V.  Southern  R.  Co.  (1909) 
151  N.  0.  137,  65  S.  E.  757  (interstate) ; 
Duvall    V.    Norfolk    Southern    R.    Co. 

(1914)  167  N.  0.  24,  83  S.  E.  21  (intra- 
state) ;  Kime  v.  Southern  R.  Co.  (1910) 
153  N.  0.  398,  69  S.  E.  264  (interstate) ; 
Baldwin  v.  Atlantic  Coast  Line  R.  Co. 

(1915)  —  N.  0.  — ,  86  S.  E.  776  (inter- 
state);  Mobile  &  0.  R.  Co.  v.  Browns- 
ville Livery  &  Live  Stock  Co.  (1910)  123 
Tenn.  298, 130  S.  W.  788  (interstate). 

A  stipulation  in  a  contract  of  af- 
freightment of  live  stock,  requiring  the 
owner  to  give  notice  in  writing  of  his 
claim  for  damages,  to  some  officer  of  the 
company  or  its  nearest  station  agent,  be- 
fore the  stock  is  removed  from  the  place 
of  destination,  is  a  reasonable  stipula- 
tion, binding  on  the  owner,  and  he  can- 
not recover  on  failure  to  give  such  no- 
tice, though  he  did  not  go  in  pei'son  or 
send  an  agent  with  the  stock,  as  in  such 
case  he  should  have  sent  a  copy  of  the 
contract  to  the  consignee  in  order  that 
the  latter  might  have  complied  with  the 
stipulation.  St.  Louis  &  S.  F.  R.  Co. 
V.  Phillips  (1906)  17  Okla.  264,  87  Pac. 
470  (interstate). 

Other  cases  where  the  contract  con- 
tained stipulations  of  this  character 
recognized  more  or  less  clearly  the  prin- 
ciple that  the  reasonableness  of  the  re- 
quirement as  to  the  time  within .  which 
notice  of  claim  for  damages  must  be 
given  is  to  be  determined  by  the  circum- 
stances as  they  afterwards  develop;  and 
the  validity  or.  invalidity,  as  the  case 
may  be,  of  the  contract,  and  its  condu- 
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sivenesa  upon  the  shipper,  are  deter- 1 
mined  according  as  the  result  shows  that ' 
the  shipper  could  or  could  not  have  rea- 
sonably given  the  notice  so  as  to  have 
accomplished  the  result  aimed  at  by  the 
stipulation, — namely,  the  prevention  of 
fraud  in  the  presentation  of  ungrounded 
claims.  Thus,  supplementing  7  L.R.A. 
(N.S.)  1043,  the  following  intrastate 
shipment  cases  may  be  noted : 

A  stipulation  requiring  written  notice 
of  claim  to  some  officer  of  the  company  or 
to  the  nearest  station  agent  before  the 
stock  is  removed  or  mingled  with  other 
stock  will  be  upheld  as  reasonable  in  the 
absence  of  a  showing  that  it  works  a 
hardship  in  the  particular  case.  Atchi- 
son, T.  &  8.  F.  E.  Co.  V.  Coffin  (1910)  13 
Ariz.  144,  108  Pac.  480.  See  also  to  the 
same  effect :  Louisville  &  N.  R.  Co.  v. 
Tharpe  (1912)  11  Oa.  App.  465,  75  S.  E. 
677  (interstate) ;  Southern  R.  Co.  v. 
Adams  (1902)  115  Oa.  705,  42  S.  E.  35 
(interstate) ;  Southern  R.  Co.  v.  Toller- 
son  (1907)  129  Oa.  647,  59  S.  ?.  799 
(interstate) ;  BAUJWm  v.  Chicago,  R.  I. 
&  P.  R.  Co.  ante,  335  (interstate). 

There  are  cases  (supplementing  7 
L.R.A.(l>r.S.)  1043)  holding  that  a  stip- 
ulation requiring  notice  before  removal, 
although  it  may  be  reasonable  as  a  gen- 
eral proposition,  will  not  be  held  binding 
upon  the  shipper  where  it  does  not  ap- 
pear that  there  was  an  officer  or  station 
agent  at  the  point  of  destination,  or  so 
situated  that  notice  cotild  be  reasonably 
served  upon'  him  within  the  time  stipu- 
lated. 

Thus,  in  the  following  interstate  ship- 
ment caseis  a  stipulation  re<)niring  notice 
of  claim  within  a  certain  time  is  deemed 
unreasonable  in  the  absence  of  an  agent 
upon  whom  service  of  notice  could  be 
made:  Wall  v.  Northern  P.  R.  Co.  (1914) 
50  Mont.  122,  145  Pac.  291;  Hovey  y. 
Tankersley  (1915)  —  Tex.  Civ.  App.  — , 
177  8.  W.  153;  Chicago,  R.  I.  &  G.  R.  Co. 
v.  Whaley  (1915)  --  Tex.  Civ.  App.  — , 
177  S.  W.  543. 

So,  in  St.  Louis  &  S.  F.  R.  Co.  v. 
Kiraberlin  (1908)  51  Tex.  Civ.  App.  124, 
111  8.  W.  671,  it  was  held  unreasonable 
to  require  notice  of  damages  within  one 
day  after  the  delivery  of  the  stock  when 
that  time  was  insufficient  and  the  facts 
did  not  show  that  there  was  any  agent 
at  the  place  of  delivery  to  whom  to  give 
notice. 

So,  a  stipulation  requiring  noticei  to 
a  general  officer  of  the  carrier  before  re- 
moval, and  within  five  days  after  deliv- 
ery of  stock,  has  been  held  an  unreason- 
able restriction  upon  the  right  to  recover 
L..R.A.1916D. 


damages,  especially  where  the  gen- 
eral claim  agent  was  notified  and  the 
stock  agent  made  an  investigation. 
Jones  Bros.  v.  Quincy,  0.  &  K.  C.  R.  Co. 

(1906)  117  Mo.  App.  523,  94  8.  W.  735 
(intrastate). 

Where  the  delivery  is  to  be  made  by  a 
connecting  carrier,  numerous  cases  have 
held  that  if  the  carrier  wishes  to  take 
advantage  of  the  condition  requiring  no- 
tice to  be  given  before  the  stock  is  re- 
moved from  its  place  of  destination,  it 
must  show  that  it  had  an  officer  or  agent 
where  the  shipper  could  reasonably  find 
him  so  as  to  give  the  required  notice. 
See  cases  in  note,  7  L.R.A. (N.S.)  1044. 

Geneirally,  the  reasonableness  of  a 
stipulation  requiring  the  presentation  of 
a  notice  of  claim  within  a  certain  time 
is  a  question  of  fact.  See  cases  in  7 
L.R.A.(N.S.)  1045. 

So,  where  notice  of  claim  was  required 
to  be  given  to  aq  agent  within  one  day 
after  the  delivery  of  the  stock,  and  there 
was  no  agent  nearer  than  35  miles  from 
the  'delivery  point,  the  reasonableness  of 
the  limitation  was  held  a  question  for 
the  jury.  St,  Louis,  L  M.  &  8.  R.  Co. 
V.  Furlow  (1909)  89  Ark.  404,  117  S. 
W.  5l7. 

So,  whether  the  time  provided  within 
a  contract  for  giving  notice  is  reasonable 
or  unreasonable  is  a  question  of  fact 
to  be  determined  by  the  circumstances  of 
the  case.  St.  Louis  &  S.  F.  R.  Co.  v. 
Phillips  (1906)  17  OUa.  264,  87  Pac.  470; 
Arnold  v.  Louisville  &  N.  R.  Co.  (1908) 
4  G».  App.  519,  61  S.  E.  1050. 

So,  a  finding  of  the  court  that  a  stip- 
ulation requiring  a  shipper  to  give  no- 
tice of  loss  within  ten  days  after  the 
unloading  of  the  sheep  was  reasonable, 
where  the  answer  contained  no  allega- 
tion, and  there  was  no  proof  on  the  sub- 
ject, is  a  mere  conclusion  of  law,  and  will 
be  treated  as  po.  finding  on  the  subject, 
the  question  of  reasonableness  being  one 
of  fact.  Houtz  V.  Union  P.  R.  Co. 
(1908)  33  Utah,  175,  17  L.RJ\..(N.S.) 
628,  93  Pac.  439. 

And  it  was  a  question  for  the  jury  in 
Southern  Kansas  R.  Co.  v.  Curtis  Bros. 

(1907)  44  Tex.  Civ.  App.  477,  99  S.  W. 
566,  whether  or  not  ninety-one  days  was 
a  reasonable  time  under  the  circum- 
stances presented. 

,  While  a  clause  in  a  contract  for  the 
shipment  of  live  stock,  providing  that,  as 
a  condition  precedent  to  the  shipper's 
right  to  recover  any  damages  for  loss  or 
injury,  he  should  give  notice  in  writing 
of  his  claim  therefor  before  the  animals 
are  removed  from  the  place  of  destina- 
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tion,  and  before  they  are  mingled  with 
other  animals,  is  prima  facie  reasonable 
and  binding,  nevertheless  it  may  be 
waived  or  rendered-  unreasonable  and 
unenforceable  in  the  particular  case  by 
the  conduct  of  the  carrier;  and  in  Arnold 
V.  Louisville  &  N.  R.  Co.  (Qa.)  supra,  it 
was  held  a  question  for  the  jury  as  to 
whether  the  carrier,  by  refusing  the  ship- 
per transportation  on  the  freight  train, 
and  by  unloading  the  stock  into  his 
agent's  pens  before  he  had  time  to  in- 
spect them,  did  not  waive  or  reiider  un- 
reasonable in  the  particular  case  this 
clause  of  the  contract. 

And  it  is  proper  to  instruct  the  jury 
as  to  what  matters  may  be  considered  in 
determining  what  is  a  reasonable  time 
to  file  claims  for  damages  to  a. shipment 
of  live  stock.  Cleveland,  C.  C.  &  St.  L. 
R.  Co.  V.  Hayes  (1914)  181  Ind.  87,  104 
N.  E.  681. 

But  the  submiiision  to  the  jury  of  the 


reasonableness  of  a  stipulation  was  in 
Crawford  v.  Southeru  E.  Co.  (1915)  101 
8.  0.  522,  86  S.  £.  19,  held  error,  where 
it  was  undisputed  that  the  damage  to 
the  stock  was  not  ascertainable  within 
such  time. 

And  where,  from  the  nature  of  the  in- 
Jury  alleged  and  proved  to  have  been  in- 
flicted upon  the  cattle,  it  must  have  been 
apparent  at  once  upon  their  arrival  at 
destination  that  they  were  seriously  dam- 
aged, and  that  there  was  nothing  to  pre- 
vent the  shipper  from  making  the 
necessary  claim  and  giving  the  railroad 
company  an  opportunity  to  examine  the 
live  stock  within  the  time  and  in  the 
manaer  limited  in  the  shipping  contract, 
the  question  of  the  reasonableness  of 
sneh  a  provision  is  a  question  of  law  for 
the  eourt.  St.  Louis  &  S.  F.  B.  Co.  v. 
Ladd  (1912)  33  Okbk  160, 124  Pac.  461. 

J.  D.  C. 


NORTH  DAKOTA  SrPREBfB  COtTRT. 

JOHN  D.  COOKE,  Appt., 
▼. 
NOKTHERN    PACIFIC   RAILWAY    COM- 
PANY, Respt. 

(32  N.  D.  840,  165  N.  W.  867.) 

Commerce  —  Interstate  shipments  — 
Carmack  amendment. 

1.  Under  the  Carmack  amendment  it  was 
the  clear  intention  of  Congrees  to  remove 
from  the  realm  of  state  regulations  and  re- 
strictiona  all  oontractg  involving  interstate' 
shipments  of  freight  and  live  stock. 

For  other  ocuet,  tee  Commeroe,  II.  e,  in 
Dig.  l~5i  N.  8. 

Carrier  —  limitation  of  liability  —  Fed- 
eral statute. 

2.  The  liability  imposed  by  the  Federal 
statutes  upon  carriers  of  interstate  ship- 
ments is  the  liability  imposed  by  common 
law  upon  a  common  carrier,  and  such  lia- 
bility may. be  limited  or  qualified  by  special 
eontraot  with  the  shipper,  provided  the 
limitation  or  qualification  be  just  and  rea- 
sonable, and  does  not  exempt  the  carrier 
from  liability  due  to  its  negligence. 

For  other  cages,  see  Carriere,  lit.  g,  in  Dig. 
1-58  N.  8. 

Headnotes  by  Fisk,  Ch.  J. 

Note.  —  As  to  reasonableness  of  the  time 
fixed  in  a  contract  of  shipment  for  bring- 
ing action,  see  annotation  following  tkis 
case,  post  3.50. 

As  to  reasonableness  of  time  fixed  in  a 
contract  of  shipment  of  live  stock  for  pre- 
sentation of  claim  for  damages,  see  annota- 
tion following  Baldwin  v.  Chicago,  R.  I.  & 
P.  R.  Co.  ante,  335. 
L.R.A.1916D. 


Same  —  limitation  of  action  —  contract. 

3.  A  stipulation  in  such  special  contract, 
that  iA>  action  to  recover  damages  for  loss 
or  injury  to  live  stock,  etc.,  shall  be  sus- 
tained unless  commenced  within  sixty  days 
after  the  damage  shall  occur,  is  held  unrea- 
sonable and  void. 
For  other  cases,  see  Carriers,  III.  g,  i,  in 

Dig.  1-S2  N.  8. 

(September  20,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Stutsman  County 
in  defendant's  favor  in  an  action  upon  a 
shipping  contract  brought  to  recover  dam- 
ages for  alleged  negligent  injury  to  a  ship- 
ment of  live  stock  while  in  :defendant's 
possession  for  transportation.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Knanf  A  Knanf  and  8.  E. 
£llswortb,  for  appellant: 

Defendant,  by  its  long  delay  in  pleading 
or  in  showing  an  intention  to  place  any  re- 
liance upon  the  limitation  clause  in  its  con- 
tract, is  conclusively  deemed  to  have  waived 
any  benefits  to  be  derived  from  the  same 
in  this  action. 

New  York  C,  R.  Co.  v.  Lockwood,  17  Wall. 
857,  380,  881,  21  L.  ed.  627,  640, 641, 10  Am. 
Neg.  Cas.  624;  Southern  Exp.  Co.  v.  Cald- 
well, 21  Wall.  264,  22  L.  ed.  556;  Houts  v. 
Unioa  P.  R.  Co.  83  UtaJk,  176,  17  L.RA. 
(N.S.)  628,  98  Pac.  489;  Texas  &  P.  R.  Co. 
V.  Reeves,  90  Tex.  499,  59  Am.  St.  Rep.  880, 
89  S.  W.  664;  Central  Vermont  R.  Co.  v. 
Soper,  8  C.  C.  A.  841,  21  U.  S.  App.  24,  69 
Fed.  879. 

The  benefits  of  a  reasonable  condition  for 
limitation  of  action  contained  in  a  contract 
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may  even,  though  pleaded  and  relied  upon, 
be  waived  by  the  subsequent  conduct  of  the 
defendant. 

Adams  v.  Colorado  ft  S.  R.  Co.  49  Colo. 
476,  36  L.RA.(N.S.)  412,  113  Pac.  1010;  6 
Cyc.  509,  and  cases  cited;  Gulf,  0.  ft  S.  F. 
R.  Co.  V.  Stanley,  89  Tex.  42,  33  8.  W.  109. 

Messrs.  Watson  &  Young  and  E.  T. 
Conmy,  for  respondent: 

This  shipment,  being  an  interstate  ship- 
ment, is  regulated  and  controlled  exclusively 
by  the  laws  of  Congress,  and  the  liability 
of  the  defendant  here  must  be  determined 
under  the  laws  of  Congress  and  the  con- 
struction placed  upon  said  laws  by  the 
United  States  courts. 

Chicago,  M.  &  St.  P.  R.  Co.  v.  Solan,  169 
U.  S.  133,  42  L.  ed.  688,  18  Sup.  Ct.  Rep. 
289;  Pennsylvania  R.  Co.  v.  Hughes,  191 
U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct.  Rep. 
132;  Adams  Exp.  Co.  t.  Croninger,  226  U.  S. 
491,  57  L.  ed.  314,  44  L.R>A.(N.S.)  257,  33 
Sup.  Ct.  Rep.  148;  Chicago,  B.  ft  Q.  R.  Co. 
v.  Miller,  226  U.  S.  513,  57  L.  ed.  323,  33 
Sup.  Ct.  Rep.  155;  Kansas  City  Southern  R. 
Co.  v.  Carl,  227  U.  S.  639,  57  L.  ed.  683,  33 
Sup.  Ct.  Rep.  391;  Chicago,  R.  I.  ft  P.  R. 
Co.  V.  Cramer,  232  U.  S.  490,  68  L.  ed.  697, 
34  Sup.  Ct.  Rep.  383;  Chicago,  St.  P.  M.  ft 
O.  R.  Co.  V.  Latta,  226  U.  S.  519,  67  L.  ed. 
328,  33  Sup.  Ct.  Rep.  165;  Missouri,  K.  ft 
T.  R.  Co.  V.  Harriman,  227  U.  S.  657,  67 
L.  ed.  690,  33  Sup.  Ct.  Rep.  397;  D.  E.  Foote 
ft  Co.  V.  Stanley,  232  U.  S.  494,  58  L.  ed. 
698,  34  Sup.  Ct.  Rep.  377;  Bartels  Northern 
Oil  Co.  V.  Jaclcman,  29  N.  D.  236,  150  N.  W. 
676. 

The  condition  in  the  contract  requiring 
that  suit  be  commenced  in  two  months  is 
valid  and  enforceable. 

Riddlesbarger  v.  Hartford  F.  Ins.  Co.  7 
Wall.  386,  19  L.  ed.  257 ;  Southern  Exp.  Co. 
V.  Caldwell,  21  Wall.  264,  22  L.  ed.  666;  Cen- 
tral Vermont  R.  Co.  v.  Soper,  8  C.  C.  A.  341, 
21  U.  S.  App.  24,  59  Fed.  879;  Ginn  v. 
Ogdensburg  Transit  Co.  29  C.  C.  A.  621,  57 
U.  S.  App.  403,  86  Fed.  985;  Cox  v.  Central 
Vermont  R.  Co.  170  Mass.  129,  49  N.  E.  97; 
North  British  ft  M:  Ins.  Co.  vl  Central  Ver- 
mont R.  Co.  9  App.  Div.  4,  40  N.  Y.  Supp. 
1113,  affirmed  in  158  N.  Y.  726,  63  N.  E. 
1128;  McCarty  v.  Gulf,  C.  ft  S.  P.  R.  Co.  79 
Tex.  33, 15  S.  W.  164;  Thompson  v.  Chicago 
ft  A.  R.  Co.  22  Mo.  App.  321;  6  Cyc.  508; 
Missouri,  K.  ft  T.  R.  Co.  v.  Harriman,  227 
U.  S.  667,  671,  672,  673,  57  L.  ed.  690,  697, 
698,  33  Sup.  Ct.  Rep.  397. 

Waiver  of  a  provision  on  the  back,  of  a 
shipping  receipt,  exempting  the  carrier  from 
liability  unless  notice  of  loss  or  damage  is 
given  within  a  specified  time,  is  not  avail- 
able to  a  shipper  in  an  action  against  the 
carrier  unless  pleaded  by  the  shipper. 

Frey  v.  New  York  C.  ft  H.  R.  R.  Co.  114 
L.R.A.1916D. 


App.  Div.  747,  100  N.  Y.  Supp.  225;  Eureka 
F.  ft  M.  Ins.  Co.  V.  Baldwin,  62  Ohio  St.  368, 
57  N.  E.  67;  Griffith  v.  Newell,  60  S.  C.  3O0, 
48  S.  E.  259;  Essex  v.  Murray,  29  Tex.  Civ. 
App.  368,  68  S.  W.  736;  Cox  v.  Markham,  39 
Tex.  Civ.  App.  637,  87  S.  W.  1163;   Fauble 
V.  Davis,  48  Iowa,  462;  List  ft  Son   Co.  v. 
Chase,   80  Ohio  St.  42,  88  N.  E.   120,    17 
Ann.   Cas.   61;    Neuberger   t.   Bobbins,    37 
Utah,  197,  106  Pac.  933;  Thompson   v.   St. 
Charles   County,   227   Mo.  220,   126    S.    "W. 
1044;  McCall  Co.  v.  Segal,  —  Tex.  Civ.  App. 
— ,  126  S.  W.  913;  Re  Warner,  158  Gal.  441, 
111  Pac.  352;   Feuchtwanger  v.  Manitowoc 
Malting  Co.  109  C.  C.  A.  461,  187  Fed.  713; 
lola  Portland  Cement  Co.  v.  Ullmann,    159 
Mo.    App.    235,   140   S.   W.   620;    Symms- 
Powers  Co.  v.  Kennedy,  33  S.  D.  355,   148 
N.  W.  670;  9  Cyc.  "Contracts,"  727;  Clegg 
V.  St.  Louis  ft  8.  F.  R.  Co.  122  0.  C.  A.  273, 
203  Fed.  971. 

The  condition  requiring  suit  to  be 
brought  within  a  period  of  two  months  is 
not  unreasonable. 

Great  Northern  R.  Co.  v.  O'Connor,  232 
U.  S.  608,  58  L.  ed.  703,  34  Sup.  Ct.  Rep. 
380,  8  N.  C.  C.  A.  63;  Riddlesb&iiger  r.  Hart- 
ford F.  Ins.  Co.  7  WalL  386,  19  L.  ed.  257; 
Central  Vermont  R.  Co.  v.  Soper,  8  C.  C.  A. 
341,  21  U.  S.  App.  24,  59  Fed.  879;  Ginn  v. 
Ogdensburg  Transit  Co.  20  C.  C.  A.  521,  67 
U.  S.  App.  403,  86  Fed.  986;  Gulf,  C.  ft  S.  F. 
R.  Co.  v.  Trawick,  68  Tex.  314,  2  Am.  St. 
Rep.  494,  4  S.  W.  567;  Gulf,  C.  ft  S.  F.  R. 
Co.  v.  Gatewood,  79  Tex.  89,  10  L.R_A.  419, 
14  S.  W.  913;  Missouri,  K.  ft  T.  R.  Co.  v. 
Harriman,  227  U.  S.  672,  57  L.  ed.  098,  33 
Sup.  Ct.  Rep.  397. 

Ftsk,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

Plaintiff  and  appellant  seeks  to  recover 
damages  from  defendant  railway  company 
upon  a  special  contract  entered  into  on 
March  9,  1907,  for  the  transportation  of 
certain  horses  and  other  property  from  the 
Minnesota  Transfer  to  McHenry,  in  this 
state.  He  alleges  in  his  complaint  that 
through  the  negligence  of  the  defendant  in 
handling  the  car  in  which  such  horses  were 
transported,  and  through  unreasonable  de- 
lay in  transporting  the  car,  such  horses 
were  greatly  injured,  which  injiu^  resulted 
in  the  death  of  several  of  the  horses  and 
permanent  injuries  to  the  remainder.  This 
action  was  commenced  in  April,  1913,  but 
in  October,  1908,  plaintiff  brought  an  action 
to  recover  damages  connected  with  this 
same  shipment,  basing  his  action,  not  on 
the  contract,  but  upon  the  defendant's  com- 
mon-law liability.  In  such  former  litiga- 
tion the  defense  interposed  was  that  the 
parties  had  entered  into  a  special  contract 
governing   such   shipment,   and   that   their 
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righta  and  HabiUtiea  should  be  measured  by 
such  contract.  Such  defense  was  sustained 
both  in  the  trial  court  and  in  this  court. 
Cooke  ▼.  Northern  P.  R.  Co.  22  N.  D.  2e», 
133  K.  W.  303.  For  a  general  statement  of 
the  facts  we  refer  to  the  opinion  in  that 
-case. 

The  contract  in  suit  is  the  ordinary  stock 
contract  used  by  the  defendant  company, 
and  contains,  among  other  things,  a  state- 
ment that: 

The  shipment  is  made  "at  the  published 
tariff  rate  which  applies  to  shipments  under 
a  limited  liability  contract,  the  same  being 
«  reduced  rate  made  Upon  the  terms  and 
conditions  following,  which  are  admitted 
and  accepted  by  the  undersigned  shipper  as 
just  and  reasonable,  that  is  to  say:"  Then 
follow  numerous  stipulations,  among  which 
are  the  following: 

"(3)  And  it  is  hereby  further  agreed  that 
the  Talue  of  the  live  stock  to  be  trans- 
ported under  this  contract  does  not  exceed 
the  following  mentioned  sums,  to  wit:  Each 
faoTse,  $75;  each  mule,  $75;  each  stallion, 
$100;  each  jack,  $100;  each  ox  or  steer,  $50; 
each  bull,  $50;  each  cow,  $30;  each  calf, 
$10;  each  pig,  $10;  each  sheep  or  goat,  $3; 
such  valuation  being  that  whereon  the  rate 
of  compensation  to  said  carrier  for  its  serv- 
ices and  risks  connected  with  said  property 
is    based." 

"(6)  The  said  shipper  further  agrees  that, 
as  a  condition  precedent  to  his  right  to  re- 
cover any  damages  for  loss  or  injuries  to 
any  of  said  stock,  he  will  give  notice  in 
vrriting  of  his  claim  therefor  to  some  officer 
or  station  agent  of  the  said,  company  before 
said  stock  has  been  removed  from  the  place 
of  destination  or  mingled  with  other  stock. 

"(7)  It  is  further  agreed  and  provided 
that  no  suit  or  action  to  recover  any  dam- 
ages for  loss  or  injury  to  any  of  said  stock, 
or  for  the  recovery  of  any  claim  by  virtue 
of  this  contract,  shall  be  sustained  by  any 
court  against  said  company,  unless  suit  or 
action  shall  be  ciommenced  within  sixty 
<60)  days  after  the  damage  shall  occur,  and 
on  any  suit  or  action  commenced  against 
said  company  after  the  expiration  of  said 
si.xty  (60)  days,  tlie  lapse  of  time  Shall  be 
taken  and  deemed  conclusive  evidence 
against  the  validity  of  said  claim,  any  stat- 
ute to  the  contrary  notwithstanding." 

Plaintiff  offered  testimony  tending  to 
show  negligence  on  the  part  of  the  com- 
pany in  handling  such  car,  and  the  result- 
ing damage  occasioned  thereby;  also  that 
he  served  notice  upon  the  station  agent  of 
the  defendant  company  at  McHenry  on 
Karch  18th,  and  before  the  stock  liad  been 
removed  from  McHenry,  of  his  claim  for 
damages,  and  rested.  Thereupon  counsel 
for  defendant  moved  for  a  directed  verdict, 
r,R.A.1916D. 


basing  the  motion  upon  the  ground,  among 
others,  that  plaintiff  failed  to  commence  his 
action  within  the  period  of  sixty  days  as 
Stipulated  in  the  contract,  which  motion 
was  granted,  and  it  is  this  ruling  which 
constitutes  the  chief  complaint  of  appellant 
on  this  appeal.  If  the  stipulation  requiring 
suit'  to  be  brought  within  sixty  days  is 
valid  and  binding,  then,  of  course,  the  rul- 
ing of  the  court  in  directing  the  verdict  in 
defendant's  favor  must  be  sustained,  for, 
concededly,  no  action  was  brought  imtil 
long  after  such  time  had  elapsed. 

In  construing  such  stipulation,  as  well  as 
the  other  provisions  of  the  contract,  it  is 
settled  beyond  question  by  the  highest 
court  in  our  land  that  the  contract,  being 
one  covering  an  interstate  shipment,  is  re- 
moved from  the  realm  of  local  state  regula- 
tions and  restrictions,  and  the  same  is  r^- 
ulated  and  controlled  exclusively  by  the 
laws  of  Congress,  and  the  liability  of  the 
defendant  must  therefore  be  determined  by 
the  laws  of  Congress  as  construed  by  the 
United  States  courts.  Adams  Bxp.  Ca^.  v. 
Croninger,  226  U.  8.  491,  57  L.  ed.  314,  44 
L.R.A.(N.S.)  257,  33  Sup.  Ct.  Rep.  148;  Chi- 
cago, B.  &  Q.  R.  Co.  ▼.  Miller,  226  U.  S.  513, 
67  L.  ed.  323,  33  Sup.  a.  Rep.  155.  In  both 
of  these  cases  it  was  squarely  held  that  the 
provisions  of  §  20  of  act  Feb.  4,  1887,  as 
amended  by  act  June  29,  1906,  34  Stat, 
at  L.  684,  chap.  3S91,  Comp.  SUt.  1913, 
§  8663,  known  as  the  Carmack  amendment, 
manifested  a  purpose  on  the  part  of  Con- 
gress to  take  possession  of  the  subject  of 
the  Uability  of  a  carrier  by  railroad  for  in- 
terstate shipments,  and  that  the  regula- 
tions therein  should  supersede  all  state 
regulations  upon  the  same  subject.  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U.  S.  639, 

57  L.  ed.  683,  33  Sup.  Ct.  Rep.  391 ;  Chicago, 
R.  I.  &  P.  R.  Co.  V.  Cramer,  282  U.  S.  490, 

58  L.  ed.  697,  34  Sup.  Ct.  Rep.  383;  Mis- 
souri, K.  &  T.  R.  Co.  V.  Harriman,  227  U.  S. 
657,  67  L.  ed.  690,  33  Sup.  Ct.  Rep.  897. 

It  goes  without  saying  that  these  deci- 
sions of  the  Supreme  Court  of  the  United 
States  are  absolutely  controlling  upon  the 
state  courts.  As  said  by  this  court  in  the 
recent  case  of  Bartels  Northern  Oil  Co.  v. 
Jackman,  29  N.  D.  236,  150  N.  W.  676: 
"The  decisions  of  the  Supreme  Coiu-t  of  the 
United  States  on  Federal  questions  are  ab- 
solutely controlling  when  the  same  ques- 
tionis  are  presented  in  state  courts,  and  the 
latter  have  no  alternative  but  to  follow  the 
Federal  authorities." 

As  before  stated,  the  contract  in  suit, 
covering,  as  it  does,  an  interstate  shipment, 
falls  clearly  within  the  Carmack  amend- 
ment aforesaid.  This  being  true,  we  are 
next  to  inquire  whether  the  stipulation  in 
the  contract  requiring  suit  to  be  commenced 
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within  sixty  days  is  valid  and  enforceable. 
Referring  to  the  decisions  of  the  United 
States  Supreme  Court,  and  especially  to 
Adams  Exp.  Co.  t.  Croninger,  supra,  we  find 
it  there  announced  that  the  liability  im- 
posed by  the  Federal  statute  upon  carriers 
of  interstate  shipments  is  the  liability  im- 
posed by  the  common  law  upon  a  common 
carrier,  and  that  such  liability  may  be 
limited  or  qualified  by  special  contract  with 
the  shipper,  provided  the  limitation  or 
qualification  be  just  and  reasonable,  and 
does  not  exempt  the  carrier  from  reopon- 
sibility  for  damages  due  to  its  negligence. 
In  this  connection  see  also  Missoiui,  K.  & 
T.  R.  Co.  V.  Harriman,  227  U.  S.  667,  57  L. 
ed.  690,  33  Sup.  Ct.  Rep.  397.  In  the  opinion 
in  the  latter  case  Mr.  Justice  Lurton,  in 
passing  upon  the  validity  of  a  stipulation  in 
a  special  contract  limiting  the  time  in 
which  suit  might  be  brought  to  the  period 
of  ninety  days  from  the  loss  or  happening 
of  any  damage,  said: 

"The  court  below  held  that  the  stipula- 
tion in  the  shipping  contract  that  no  suit 
shall  be  brought  after  the  lapse  of  ninety 
days  from  the  happening  of  any  loss  or 
dwiage,  'any  statute  or  limitation  to  the 
contrary  notwithstanding,'  was  void.  It  is 
conceded  that  there  are  statutes  in  Mis- 
souri, the  state  of  the  making  of  the  con- 
tract, and  the  state  in  which  the  loss  and 
damage  occurred,  and  in  Texas,  the  state  of 
the  forum,  which  declare  contracts  invalid 
wUeh  require  the  bringing  of  an  action  for 
a  carrier's  liability  in  less  than  the  statu- 
tory period,  and  that  this  action,  though 
started  after  the  lapse  of  the  time  fixed  by 
the  contract,  was  brought  within  the  statu- 
tory period  of  both  states.  The  liability 
sought  to  be  enforced  is  the  'liability'  of  an 
interstate  carrier  for  loss  or  damage  under 
an  interstate  contract  of  shipment  declared 
by  the  Carmack  amendment  of  the  Hepburn 
act  of  June  29,  1906.  The  validity  of  any 
stipulation  in  such  a  contract  which  in- 
volves the  construction  of  the  statute,  and 
the  validity  of  a  limitation  upon  the  liabil- 
ity thereby  imposed,  is  a  Federal  question 
to  be  determined  under  the  general  com- 
mon law,  and,  as  such,  is  withdrawn  from 
the  field  of  state  law  or  legislation.  Adams 
Exp.  Co.  V.  Croninger,  supra;  Michigan  C. 
R.  Co.  V,  Vreeland,  227  U.  S.  69,  57  L.  ed. 
417,  83  Sup.  Ct.  Rep.  192,  Ann.  Cas.  1914C, 
176.  The  liability  imposed  by  the  statute 
is  the  liability  imposed  by  the  common  law 
upon  a  common  carrier,  and  may  be  limited 
or  qualified  by  special  contract  with  the 
shipper,  provided  the  limitation  or  qualifica- 
tion be  just  and  reasonable,  and  does  not 
exempt  from  loss  or  responsibility  due  to 
negligoice.  -  Adams  Exp.  Co.  v.  Croninger 
and  Michigan  C.  R.  Co.  v.  Vreeland,  cited 
L.R.A.1916D. 


above;  York  Mfg.  Co.  v.  Central  R.  Co.  3 
Wall.  107,  18  L.  ed.  170;  New  York  C.  K. 
Co.  V.  Lookwood,  17  Wall.  357,  21  L.  ed. 
627,  10  Am.  Neg.  Cas.  624;  Southern  Exp. 
Co,  V.  Caldwell,  21  Wall  264,  267,  22  L.  ed. 
566,  658;  Hart  v.  Pennsylvania  R.  Co.  112 
U.  S.  331,  28  L.  ed.  717,  6  Sup.  U.  Rep.  151. 

"The  policy  of  statutes  of  limitation  is  to 
encourage  promptness  in  the  bringing  of 
actions,  that  the  parties  shall  not  suffer  by 
loss  of  evidence  from  death  or  disappear- 
ance of  Witnesses,  destruction  of  documents, 
or  failure  of  memory.  But  there  is  nothing 
in  the  policy  or  object  of  such  statutes 
which  forbids  the  parties  to  an  agreement 
to  provide  a  shorter  period,  provided  the 
time  is  not  unreasonably  short-  That  is  a 
question  of  law  for  the  determination  of 
the  court.  Such  stipulations  have  been  sus- 
tained in  insurance  policies.  Riddlesbarger 
V.  Hertford  F.  Ins.  Co;  7  WaU.  386,  19  L. 
ed.  267.  A  stiptilation  that  an  express  com- 
pany should  not  be  held  liable  unless  claim 
was  made  within  ninety  days  after  a  loss 
was  held  good  in  Southern  Exp,  Co.  v.  Cald- 
well, 21  WaU.  264,  22  L.  ed.  666.  Such 
limitations  in  bills  of  lading  are  very  cus- 
tomary and  have  been  upheld  in  a  multi- 
tude of  cases.  We  cite  a  few:  Central 
Vermont  R.  Ca  v.  Soper  (C.  C.  A. 
1st  C),  8  C.  C.  A.  341,  21  U.  S.  App. 
24,  69  Fed.  879;  Ginn  v.  Ogdensburg 
Transit  Co.  <C.  C.  A'.  7),  29  C.  C  A. 
521,  57  U.  S.  App.  403,  85  Fed.  985;  Cox  v. 
Central  Vermont  R.  Co.  170  Mass.  120,  49 
N.  E.  97;  North  British  k  M.  Ins.  Co.  v. 
Central  Vermont  R.  Oo.  9  App.  Div.  4,  40 
N.  Y.  Supp.  1113,  affirmed  in  158  K.  Y.  726. 
03  N.  E.  1128.  Before  the  Texas  and  Mis- 
souri statutes  forbidding  such  special  con- 
tracts, short  limitatifips  in  bills  of  lading 
were  held  to  be  valid  and  enforceable.  Mc- 
Carty  V.  Gulf,  C.  &  S.  F.  R.  Co.  79  Tex.  33, 
15  S.  W.  164;  Thompson  v.  Chicago  &  A.  R. 
Co.  22  Mo.  App.  321.  See  cases  to  same 
effect  cited  in  6  Cyc.  .508.  The  provision 
requiring  suit  to  be  brought  within  ninety 
days  is  not  unreasonable."  . 

After  a  thorough  research  we  find  no 
case  decided  by  the  United  States  Supreme 
Court  upholding  a  similar  limitation  where 
the  time  fixed  for  bringing  suit  was  less 
than  ninety  days,  but  counsel  for  respon- 
dent cite  two  decisions  from  state  courts 
upholding,  as  reasonable,  stipulations  fixing 
the  time  at  forty  days.  These  are  Gulf,  C. 
&  S.  F.  R.  Co.  v.  Trawick,  68  Tes.  314,  2 
Am.  St.  Rep.  494,  4  S.  W.  567;  Gulf,  C.  & 
S.  F,  R.  Co.  V.  Gatewood,  79  Tex.  89,  10 
L.R.A.  419,  14  S.  W.  913;  but  it  will  be 
noticed  that  in  neither  of  the  contracts  in- 
volved in  these  cases  does  it. appear  that 
there  was  a  stipulation  similar  to  that  in 
the  contract  in  the  case  at  bar,  requiring 
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notice  of  loss  or  injurj  to  be.  given  by  the 
shipper  to  the  carrier  before  the  stock  has 
been  removed  from  the  place  of  destination 
or  mingled  with  other  atoclc;  and  in  the  last 
jcase  cited  the  carrier  notified  the  plaintiff 
twenty -five  days  after  the  deHvery  that  his 
claim  would  not  be  paid. 

The  question  of  whether  such  a  stipula- 
tion is  reasonable  depends  to  a  considerable 
extent  upon  the  purpose  sought  to  be  sub- 
served by  such  stipulation,  which  is  to 
apprise  the  carrier  promptly,  to  the  end 
that  it  may  protect  itself  against  fraudu- 
lent and  unjust  claims  for  damages.  Were 
it  not  for  the  sixth  stipulation  above  re- 
ferred to,  requiring  notice  to  be  given  by 
the  shipper  before  the  stock  is  removed 
from  the  point  of  destination  and  mingled 
with  other  stock,  we  might  feel  inclined  to 
uphold  the  seventh  stipulation,  requiring 
suit  to  be  brought  within  sixty  di^rs,  as  not 
unreasonable;  but  we  think,  in  the  light  of 
such  prior  stipulation,  it  is  manifestly  un- 
reasonable to  limit  plaintiff  to  sixty  days 
in  which  to  commence  his  action. 

Another  reason  which  prompts  us  in  ar- 
riving at  this  conclusion  is  the  fact  that, 
although  plaintiff  made  prompt  claim  to 
damages  by  serving  upon  the  station  agent 
of  the  defendant  company  at  McHenry  a 
written  notice,  defendant  took  no  action 
thereon  at  all,  and  by  its  silence,  no  doubt, 
lulled  the  plaintiif  into  a  sense  of  security 
in  waiting,  and  we  think  he  was  justified 
in  delaying  action  in  the  hope  and  belief 
that  his  claim  would  be  finally  adjusted. 
In  view  of  these  facts,  defendant  does  not 
stand  in  a  favorable  light  before  the  court 
in  urging  euch  defense,  and'  we  think  it 
should  be  held  to  have  waived  such  stipu- 
lation. 

Another  consideration*  which  has  some 
freight  with  us  in  arriving  at  the  above 
conclusion  is  the  fact  that  plaintiff  did  not, 
and  in  the  nature  of  things  could  not,  with- 
in the  limited  time  fixed  in  such  stipulation, 
know  of  the  extent  of  the  injuries  inflicted 
upon  the  stock  through  defendant's,  negli- 
gence. In  this  connection  we  approve  the 
language  of  the  supreme  court  of  Texas  in 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Stanley,  89  Tex. 
42,  33  S.  W.  109.  The  shipping  contract  in 
that  ease  contained  a  clause  limiting  the 
time  for  bringing  action  to  "forty  days 
next  after  the  loss  or  damage  shall  have 
occurred."  Upon  the  trial  it  was  disclosed 
that  at  a  certain  place  en  route  the  cattle 
were  unloaded  for  feeding  and  watering, 
and  were  crowded  together  in  muddy  pens 
in  such  numbers  that  it  was  impossible  for 
them  to  take  suflficient  food  and  water,  and 
that,  in  consequence,  some  died  and  others 
were  greatly-  iniured.  In  its  opinion  the 
court  said:  "The  defendant,  by  counsel, 
asked  the  court  to  charge  the  jury  that,  if 
L.R.A.1910D. 


the  notice  was  not  given,  the  plaintiff  oould 
not  recover,  and  also,  in  effect,  that,  if  the 
suit  was  not  instituted  within  forty  days 
from  the  time  the  cause  of  action  accrued, 
it  was  not  bound.  Both  of  these  charges 
were  refused,  and  their  refusal  brings  up 
the  question  as  to  the  validity  of  the  two 
stipulations  in  the  contract  which  have 
been  quoted.  A  stipulation  of  the  char- 
acter of  these  in  question,  to  be  valid,  must 
be  reasonable.  At  the  time  the  cattle  were 
reshipped  at  Purcell  the  plaintiff,  accordipg 
to  his  own  testimony,  knew  that  his  cattle 
bad  been  crowded  in  pens  and  had  suffered 
for  the  want  of  food  and  water,  but  did 
not  know  the  extent  of  his  damages.  Under 
the  circumstances,  he  could,  at  most,  have 
made  only  a  vague  complaint,  which  would 
have  subserved  no  useful  purpose  to  either 
party.  It  was  by  no  means  certain  that 
any  serious  loss  would  ensue,  and,  if  the 
contract  is  to  be  construed  as  requiring 
notice  in  such  a  case,  we  think  it  must  be 
held  unreasonable." 

In  the  caee  of  New  York  C.  R.  Co.  v. 
Lockwood,  17  Wall.  357,  21  L.  ed.  627,  10 
Am.  Neg.  Cas.  624,  the  Supreme  Court  of 
the  United  States  held  that  a  condition  in 
a  contract  with  an  express  company  limit- 
ing the  right  of  action  to  ninety  days  was 
reasonable,  but  the  property  was  entirely 
lost  and  never  delivered.  In  the  recent  case 
of  Missouri,'  K.  i,  T.  R.  Co.  v.  Harriman, 
227  U.  8.  667,  67  L.  ed.  690,  33  Sup.  Ct.  Rep. 
397,  in  which  the  same  period  of  time  was 
held  to  be  a  reasMiable  limitation,  the  cat- 
tle whose  loss  was  made  the  basis  of  the 
claim  for  damage  were  killed  instanta- 
neously by  reason  of  a  negligent  derailment 
of  the  train.  The  doctrine  of  neither  case 
is  applicable  to  the  facts  of  the  case  at  bar. 
There  the  damage  was  immediately  deter- 
minable, and  the  full  period  of  ninety  days 
without  a  waiver  on  the  part  of  the  rail- 
road company  was  allowed  plaintiff  in 
which  to  bring  his  action. 

In  Southern  Exp.  Co.  v.  Caldwell,  21  Wall. 
264,  22  L.  ed.  556,  the  court,  in  considering 
the  question  of  whether  the  period  of  ninety 
days  was  a  reasonable  limit  in  which  the 
shipper  might  make  claim  to  damages,  held 
such  stipulation  reasonable,  but  added: 
"Possibly  such  a  condition  might  be  re- 
garded as  unreasonable,  if  an  insufficient 
time  were  allowed  for  the  shipper  to  learn 
whether  the  carrier's  contract  had  been  per- 
formed." 

In  the  case  at  bar,  as  before  stated,  the 
full  damage  to  plaintiff  was  not,  and  could 
not  have  been,  known  within  the  time  stip- 
ulated for  the  commencement  of  an  action; 
for  but  two  out  of  eight  horses  were  killed 
or  died  from  injuries  at  St.  Cloud,  the  point 
where  it  is  alleged  that  the  defendant's 
chief  act  of  negligence  in  the  handling  of 
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the  car  took  place.  Plaintiff  contends  that 
another  horse  died  in  the  following  Novem- 
ber, and  still  another  in  December,  1907  > 
and  one  in  the  following  year,  and  the  last 
one  within  three  months  of  the  trial  of  this 
action.  We  therefore  think  that  there  is 
much  force  in  appellant's  contention  that 
it  was  impossible  for  him  to  know  within 
such  period  of  sixty  days  anything  definite 
with  reference  to  the  extent  of  his  damage, 
and  that,  as  applied  to  the  facts  in  this 
case,  such  stipulation  is  unreasonable. 

In  this  connection  we  call  attention  to  the 
recent  case  of  Pierson  v.  Northern  P.  R.  Co. 
61  Wash.  450,  112  Pac.  509,  which  involves 
contract  stipulations  the  same  as  in  the 
case  at  bar,  and  wherein  the  Washington 
court,  under  facts  similar  to  those  here  in- 
volved, held  unreasonable  the  stipulation 
requiring  written  notice  to  be  given  to  some 
officer  or  station  agent  of  the  company  be- 
fore the  stock  was  removed  from  the  place 
of  destination  or  mingled  with  other  stock. 
The  court  said:  "This  clause  of  the  con- 
tract would  perhaps  be  effectual  in  some 
cases,  but  in  a  ease  like  the  present,  where 
the  nature  and  extent  of  the  injuries  to  the 
animals  surviving  could  not  be  ascertained 
with  any  degree  of  certainty  within  the 
limited  time  provided  in  the  contract,  the 
stipulation  is  unreasonable  and  inapplica- 
ble,"— citing  numerous  authorities. 

Upon  parity  of  reasoning  it  seems  to  us 
that  the  other  stipulation  requiring  suit  to 
be  commenced  within  sixty  days  should 
likewise  be  held,  under  these  facts,  to  be 
unreasonable. 

In  addition  to  the  above  authorities,  see 
valuable  note  to  the  case  of  Hafer  v.  St. 
Louis  Southwestern  R.  Co.  Ann.  Cas.  1913E, 
866,  where  many  authorities  are  collected 
on  the  subject.  See  also  Texas  &  P.  R.  Co. 
V.  Langbehn,  —  Tex.  Civ.  App.  — ,  168  S.  W. 
244,  and  Pacific  Coast  Co.  v.  Yukon  Inde- 
pendent Transp.  Co.  83  C.  C.  A.  625,  155 
Fed.  29. 

It  has  been  held,  and  we  think  properly, 
that  where  a  shipping  contract  limits  the 
time  within  which  an  action  for  daniages 


must  be  brought,  such  time  must  be  not 
only  reasonable,  but  there  must  be  prompt 
action  on  the  part  of  the  carrier  in  denying; 
its  liability  to  the  end  that  the  shipper  may- 
be duly  apprised  of  the  fact  that  suit  will 
be  necessary.  Lasky  v.  Southern  Exp.  Co. 
92  Miss.  268,  46  So.  869.  See  also  James 
V.  Chicago,  R.  I.  *  P.  R.  Co.  81  Kan.  23, 
106  Pac  40. 

In  view  of  our  conclusion,  which  leads  to 
a  reversal  of  the  judgment,  it  is  but  fair  to 
the  learned  trial  judge  to  state  that  he  was 
evidently  influenced  in  his  decision  by  cer- 
tain language  found  in  oiur  former  opinion, 
which  he  construed  as  a  holding  to  the 
effect  that  the  contract  in  question  was  in 
all  things  valid.  The  use  of  such  language 
was,  perhaps,  unfortunate,  but  nevertheless 
the  fact  remains,  that  the  question  as  to 
the  validity  of  each  of  the  various  stipula- 
tions in  such  special  contract  was  not  be- 
fore us  for  decision  on  that  appeal,  and 
any  such  expression  was  therefore  mere 
dictum.  All  that  we  were  required  to  de- 
cide, and  all  that  was  there  decided,  was 
that  plaintiff  could  not  maintain  his  action 
in  tort  on  the  common-law  liability  when 
the  proof  showed  that  he  entered  into  a 
special  contract  governing  the  rights  and 
liabilities  of  the  parties  pertaining  to  such 
shipment. 

Regarding  the  validity  of  the  stipulation 
limiting  the  extent  of  defendant's  liability, 
we  are  not  called  upon  to  express  an  opin- 
ion. Such  question  was  neither  passed^upon 
by  the  trial  court  nor  argued  in  the  briefs 
of  counsel.  It  would  therefore  be  improp«- 
for  us  to  consider  it  at  this  time. 

Judgment  reversed,  and  a  new  trial  or- 
dered. 

Burke,  J.,  being  disqualified,  did  not  par- 
ticipate; Honorable  W.  L.  Nuessle,  Judge 
of  Sixth  Judicial  District,  sitting  in  his 
stead. 

Petition  for  rehearing  denied  Dec^nber 
22,  1915. 


Annotatioii — ^Reasonablenen  of  die  time  fixed  in  a  contract  of  shipment 
of  goods  or  live  stock  for  bringing  action. 


Generally  as  to  validity  of  contract 
limiting  time  for  bringing  suits,  see  note 
to  Hartwell  v.  Northern  P.  Exp.  Co.  3 
L.E.A.  344. 

As  to  validity  of  contract  limiting  time 
for  bringing  action,  or  for  presentation 
of  claims,  for  damages,  where  statute  or 
Constitution  prohibits  carrier  from  limit- 
ing its  common-law  liability,  see  note  to 
L.K.A.J916D. 


Liquid  Carbonic  Co.  v.  Norfolk  &  W.  R. 
Co.  13  L.R.A.(N.S.)  753. 

The  reasonableness  of  the  time  fixed 
in  a  contract  of  shipment  of  live  stock  for 
presentation  of  claim  for  damages  is  dis- 
cussed in  notes  to  Wabash  R.  Co.  v. 
Thomas,  7  L.R.A.(N.S.)  1041,  and  Bald- 
win V.  Chicago,  B.  L  &  P.  R.  Co.  ante^ 
336. 
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Similar  in  character  to  the  stipulation 
in  contracts  of  carriage  prescribing  a 
certain  time  within  which  notice  of  loss 
mast  be  given  are  the  provisions  fre- 
quently met  with  in  bills  of  lading, 
which  require  that  any  action  to  recover 
for  loss  or  damage  to  the  article  shipped 
should  be  begun  within  a  specified  peri- 
od. The  parties  may,  if  they  see  fit,  fix 
by  agreement  a  shorter  time  for  the 
bringing  of  suit  on  the  contract  than 
that  provided  by  the  statute  of  limita- 
tions; and  if  the  period  therein  limited 
is  reasonable,  suit  must  be  brought  with- 
in that  time  or  the  shipper's  right  of  ac- 
tion will  be  barred.  Such  a  provision  is 
prohibited  by  no  rule  of  law  nor  by  any 
consideration  of  public  policy,  nor  is  it  at 
all  affected  by  the  existence  within  the 
jurisdiction  of  a  statutory  or  constitu- 
tional prohibition  against  carriers  limit- 
ing or  restricting  their  common-law 
Uability;  since  it  is  held  that  such  a 
stipulation  does  not  in  any  way  defeat  the 
complete  vestiture  of  the  right  to  recover, 
but  merely  requires  the  assertion  of  that 
right  by  action  at  an  earlier  period  than 
would  be  necessary  to  defeat  it  through 
the  operation  of  the  ordinary  statute  of 
limitations.  But  the  limitation  must  be 
reasonable,  and  if  the  period  of  time 
specified  is  such  that  under  the  facts  of 
the  particular  case  the  shipper  could  not, 
with  reasonable  diligence,  be  enabled  to 
bring  suit  before  it  expired,  the  attempt- 
ed limitation  is  void.    4  R.  C.  L.  §  256. 

Thus  the  time  allowed  in  the  following 
interstate  shipments  was  held  unreason- 
able: 

It  may  be  observed  that  state  laws 
with  respect  to  interstate  shipments  were 
superseded  by  the  Carmack  amendment 
of  June  29,  1906  (34  Stat,  at  L.  593, 
chap.  3591,  §  7,  Comp.  Stat.  1913,  § 
8592),  to  the  act  of  February  4, 1887  (24 
Stat,  at  L.  386,  chap.  104,  §  20),  which 
furnishes  the  exclusive  rule  on  the  sub- 
ject of  the  liability  of  the  carrier  under 
contracts  for  interstate  shipments.  See 
notes  to  Adams  Exp.  Co.  v.  Croninger, 
44  LR.A.(N.S.)  257,  and  Louisville  &  N. 
E.  Co.  V.  MiUer,  50  L.R.A.(N.8.)  819. 

A  stipulation  in  an  interstate  shipment 
of  live  stock  limiting  the  time  for  bring- 
ing suit  to  sixty  days  is  in  Cooke  v. 
NosTHERN  P.  R.  Co.  held  unreasonable 
for  reasons  clearly  stated  in  the  opinion. 

So,  a  stipulation  in  a  contract  for  an 
interstate  shipment  of  live  stock,  re- 
quiring suit  to  be  instituted  and  citation 
served  within  forty  days  after  a  breach 
of  contract,  was  in  Gulf,  C.  &  S.  P.  R. 
Co.  v.  Hume  Bros.  (1894)  6  Tex  Civ. 
App.  653,  24  S.  W.  915,  held  unreason- 
L.RA.1916D. 


able  and  void  as  to  the  provision  re- 
quiring service  of  citation  in  forty  days. 
'The  court  said :  "This  contract  requires 
that  not  only  suit  shall  be  commenced, 
but  that  citation  shall  be  served,  within 
forty  days  next  after  the  damage  or  loss 
occurs.  We  believe  that  inasmuch  as  the 
contract  requires  citation  to  be  served 
within  forty  days,  it  renders  it  unreason- 
able, and  that  it  is  an  improper  stipula- 
tion to  be  imposed  upon  the  shipper.  It 
places  the  carrier  in  a  position  to  defeat 
the  contract  by  its  bringing  about  a 
situation  that  will  or  may  make  it  dif- 
ficult or  impossible  for  the  shipper  to 
obtain  the  service  of  the  citation.  It  is 
admitted  that  it  is  not  probable  that  the 
carrier  would  do  that,  but  it  is  possible 
that  it  may;  and  the  fact  that  it  may 
be  and  can  be  done  is  what,  in  our  opin- 
ion, renders  for  one  reason  that  provision 
of  the  contract  unreasonable.  But  the 
principal  ground  upon  which  we  hold  it 
unreasonable  is  that  it  makes  the  shipper 
responsible  for  the  diligence  of  the  of- 
ficer who  is  intrusted  by  law  with  the 
execution  and  service  of  the  process. 
Neither  the  shipper  nor  the  carrier  can 
control  him  in  this  matter  to  the  extent 
that  would  absolutely  require  him  within 
a  certain  or  given  number  of  days  to 
execute  the  service  of  citation." 

On  a  later  appeal  of  the  Hume  Case 
(1894)  87  Tex.  211,  27  S.  W.  110,  the 
entire  clause  of  the  contract  was  pro- 
nounced nugatory;  since  the  stipulation 
as  to  service  of  citation  being  unlawful, 
the  two  acts  of  filing  suit  and  service  of 
citation  were  so  blended  that  they  could 
not  be  separated.  See  also  to  the  same 
effect  Gulf,  C.  &  S.  F.  R.  Co.  v.  Elliott 
(1894)  —  Tex.  Civ.  App.  — ,  26  S.  W. 
636,  and  Gulf,  C.  &  S.  F.  R.  Co.  v.  Stan- 
ley (1895)  89  Tex.  42,  33  S.  W.  109. 

On  the  other  hand,  the  following  peri- 
ods after  the  occurring  of  the  loss  or 
damage  have  been  upheld  as  reasonable 
in  case  of  shipment  of  live  stock : 

—six  months,  St.  Louis  &  S.  F.  R.  Co. 
V.  Pearce  (1907)  82  Axk.  339,  101  S.  W. 
763  (interstate) ;  St.  Louis  Southwestern 
R.  Co.  V.  Butler  (1907)  82  Ark.  469,  102 
8.  W.  378  (intrastate) ;  St.  Louis  &  S. 
F.  R.  Co.  V.  Burgin  (1907)  83  Ark.  502, 
104  S.  W.  161  (interstate)  ;Hafer  V.  St. 
Louis  Southwestern  R.  Co.  (1911)  101 
Ark.  310, 142  S.  W.  176,  Ann.  Cas.  1913E, 
866  (interstate);  Missouri  &  N.  A.  R. 
Co.  V.  Ward  (1914)  111  Ark.  102,  163 
S.  W.  164  (intrastate);  Atchison,  T.  & 
S.  F.  R.  Co.  V.  Baldwin  (1912)  53  Oolo. 
416, 128  Pac.  449  (interstate) ;  Enright  v. 
Atchison,  T.  &  S.  F.  R.  Co.  (1915)  96 
Kan.    546,   152   Pac.    629    (interstate); 
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Sims  V.  Missouri  P.  R.  Co.  (1914)  177 
Mo.  App.  18, 163  S.  W.  275  (interstate) ; 
St.  Louis  &  S.  F.  E.  Co.  v.  Pickens 
(1915)  —  Okla.  — ,  151  Pae.  1055  (inter- 
s^tate) ; 

— ninety-one  days,  Ray  v.  Missouri,  K. 
&  T.  R.  Co.  (1915)  96  Kan.  8,  L.R.A.— , 
— ,  149  Pac.  397  (interstate) ; 

— ninety  days,  Missouri,  K.  &  T.  R. 
Co.  V.  Harriman  (1913)  227  U.  S.  657, 
57  L.  ed.  690,  33  Sup.  Ct.  Rep.  397  (in- 
terstate) ;  Adams  V.  Colorado  &  S.  R. 
Co.  (1911)  49  Colo.  475,  36  L.R.A.(N.S.) 
412,  113  Pac.  1010  (intrastate) ;  Watt  v. 
Missouri,  K.  &  T.  R.  Co.  (1913)  90  Kaa. 
466,  135  Pac.  600  (interstate) ;  Missouri, 
K.  &  T.  R,  Co.  V.  Hancock  (1910)  26 
OkU.  254,  109  Pac.  2^0  (interstate) ; 

— forty  days,  McCarthy  v.  Gulf,  C.  & 
S.  F.  R.  Co.  (1890)  79  Tex.  33, 15  S.  W. 
164  (interstate);  Oalveston,  H.  &  S.  A. 
R.  Co.  V,  Silegman  (1893)  —  Tex.  Civ. 
App.  — ,  23  S.  W.  298  (intrastate) ;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Gatewood  (1890)  79 
Tex  89, 10  L.R.A.  419, 14  S.  W.  913  (in- 
trastate); Gulf,  C.  &  S.  F.  R.  Co.  V. 
Trawiek  (1887)  68  Tex.  314,  2  Am.  St. 
Rep.  494,  4  S.  W.  567  (intrastate) ;  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Clarke  (1893)  5  Tex, 
Civ.  App:  547,  24  S.  W.  355  (intrastate) ; 
Gulf,  C.  &  S.  F.  R.  Co.  V.  White  (1895) 
—  Tex.  Civ.  App.  — ,  32  S.  W.  322  (in- 
terstate). 

So,  wl^ere  a  contract  for  an  interstate 
shipment  of  live  stock  provided  that  an 
action  must  be  brought  witliin  sixty  days 
after  any  loss  or  damage  should  occur, 
and  a  shipper,  instead  of  bringing  an' ac- 
tion, used  nearly  all  the  time  in  trying 
to  effect  a  settlement,  it  was  stated  in 
Thompson  v.  Chicago  &  A.  R.  Co.  (1886) 
22  Mo.  App.  321,  that,  conceding  that 
the  shipper  was  justified  in  not  bringing 
his  action  during  the  time  of  his  negotia- 
tions for  a  settlement,  yet  the  twelve 
days  remaining  after  he  discovered  he 


could  not  settle  were  a  reasonable  time 
in  which  he  might  and  should  have  begun 
his  suit. 

So,  in  the  case  of  goods,  the  following 
period  was  deemed  reasonable: 

— one  year,  Ingram  v.  Weir  (1909)  166 
Fed.  328  (interstate); 

— ^three  mionths.  Cox  v.  Central  Ver- 
mont R.  Co.  (1898)  170  Mass.  129,  49 
N.  E.  97  (interstate);  North  British  & 
M.  Ins.  Co.  V.  Central  Vermont  R.  Co. 
(1896)  9  App.  Div.  4,  40  N.  T.  Supp. 
1113,  affirmed  without  opinion  in  (1899) 
158  N.  Y.  726,  38  N.  E.  1128;  Central 
Vermont  R.  Co.  v.  Soper  (1894)  8  C.  C. 
A.  341,  21  U.  S.  App.  24,  59  Fed.  879 
(interstate;  the  court  observing  that 
very  likely  an  Exception  'would  arise  if 
there  was  an  entire  lack  of  knowledge  on 
the  part  of  the  consignee,  during  the 
entire  period  of  limitation,  of  the  exist- 
ence of  any  loss  or  damage,  when  coupled 
with  a  lack  of  circumstances  imposing 
the  duty  of  making  inquiry,  or  for  so 
much  of  the  period  as  practically  bars 
investigation  during  what  remains  of  it, 
even  with  the  utmost  diligence;  but  this 
case  involves  only  circumstances  trans- 
piring in  the  ordinary  course  of  transac- 
tions, and  which  must,  therefore,  be  as- 
sumed to  have  been  anticipated  and  met 
by  the  express  stipulation  which  parties 
have  agreed  on) ; 

— ninety  days,  Texas  &  P.  R.  Co.  v. 
Langbehn  (1913)  —  Tex.  Civ.  App.  — , 
158  S.  W.  244  (interstate); 

' — sixty  days.  Pacific  Coast  Co.  v.  Yu- 
kon Independent  Transp.  Co.  (1907)  83 
C.  C.  A.  626, 155  Fed.  29  (interstate). 

The  reasonableness  of  the  time  fixed 
is  generally  a  question  of  fact  to  be  de- 
termined by  the  jury.  Gulf,  C.  &  S.  P. 
R.  Co.  V,  Hume  Bros.  (1894)  87  Tex.  211, 
27  S.  W.  110;  Texas  &  P.  R.  Co.  v. 
Hawkins  (1895)  —  Tex.  Civ.  App.  — ,  30 
S,  W.  1113.  J.  D.  C. 


OKItAHOMA  SUPREME  OOUKT. 

W.  C.  BOLEN  et  al.,  Plffs.  in  Krr., 

V. 

C.  L.  LIGETT. 
(—  Okla.  — ,  164  Pac.  647.) 

Name  —  fictitious  —  "Bros." 

1.  The  adoption   by  a '  firm  composed  of 

Headnotes  by  Shakp,  J.    ' 


two  brother*  of  their  surname,  followed  by 
the  word  "Bros.,"  as  the  name  of  the  firm, 
is  not  the  adoption  of  a  "fictitious  name,  or 
a  designation  not  showing  the  names  of  the 
persons  interested  as  partners  in  such  busi- 
ness," within  the  meaning  of  §  4469,  Rev. 
Laws  1910. 
For  other  cases,  see  Ifame,  in  Dig.  ISt 

N.  S.      ■  . 

Action  ^  fictitious  name  —  partnerslilp. 

2.  Section  4471,  Rev.  Laws  1910,  does  not 
forbid  a  finn  composed  of  two  brothers  who 


Ifote.  —  As  to  what  names  pr  designa- 
tions are  within  statutes  requiring  the  filing 
of  a  certificate  giving  certain  information 
regarding  a  business  conducted  under  an 
L.R.A.1916D. 


assumed  or  fictitious  name  or  a  designation 
not  showing  the  names  of  the  persons  in- 
terested,, see  annotation  following  this  case, 
post,  355. 
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bare  adopted  as  tbe  partnership  name  their 
mmame,  followed  by  "Bros.,"  from  main- 
taining an  action  on  or  on  account  of  any 
contracts  made  in  their  partnership  name  in 
any  eoiirt  of  this  state. 
For  other  eaaea.  see  Name,  in  Dig.  l-o2 

y.  a. 

(January  11,  1016.) 

f;'  RROR  to  the  County  Court  for  Washita 
J  County  to  review  a  judgment  in  de- 
fendant's favor  in  an  action  brought  to  fore- 
close a  chattel  mortgage  given  as  security 
for  the  payment  of  a  promissory  note  ex- 
ecuted by  defendant  to  plaintiffs.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hassingale  A  Dnff,  for  plain- 
tiffs in •error: 

Plaintiffs,  doing  business  as  Bolen  Bros. 
were  not  violating  the  statute  by  failing  to 
publish  the  statement  required,  and  by  fail- 
ing to  record  a  similar  statement  in  the  of- 
fice of  the  clerk  of  the  district  court  of  said 
county. 

Pendleton  v.  Cline,  85  Cal.  142,  24  Pac. 
659;  McLean  v.  Crow,  88  Cal.  644,  26  Pac. 
596;  Guiterman  v.  Wishon,  21  Mont.  468, 
■vt  Pac.  566;  Vaughan  v.  Kujath,  44  Mont. 
4S4, 120  Pac.  1121;  Walker  v.  Stimmel,  16  N. 
D.  4.S4,  1&7  N.  W.  1081 ;  Bovee  v.  De  Jong, 
22  S.  D.  163,  116  N.  W.  83;  Czatt  v.  Case, 
61  Ohio  St.  392,  65  N.  E.  1004;  Castle  Bros. 
T.  Graham,  180  N.  Y.  553,  73  N.  E.  1120; 
Baker  v.  Van  Ness,  25  Okla.  34,  105  Pao. 
660;  Patterson  v.  Byers,  17  Okla.  633,  89 
Pac.  1114,  10  Ann.  Ca's.  810;  North  v.  Moore, 
135  Cal.  621,  67  Pac.  1037. 

Messrs.  Brett  &  BiUnps,  for  defendant 
in  error: 

The  plaintiffs  at  the  time  in  question,  do- 
ing business  under  the  firm  name  of  Bolen 
Bros.,  by  failing  to  publish  the  statement  re- 
quired by  statute  and  by  failing  to  record- 
a  similar  statement  in  the  office  of  the  clerk 
of  the  district  court  of  said  county,  were 
violating  the  statute. 

Baker  v.  Van  Ness,  25  Okla.  34,  106  Pac. 
«60:  North  y.  Moore,  135  Cal.  621,  67  Pac. 
1037;  Smith  v.  Woods,  33  Okla.  233,  124 
Pac.  1089:  Pendleton  v.  Cline,  85  Cal.  142, 
24  Pac.  659;  Doob  v.  Lovell  Mfg.  Co.  4 
Ohio  S.  t  C.  P.  Dec.  189. 

Sharp,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  commenced  December  28, 
1911,  to  foreclose  a  chattel  mortgage  given 
as  security  for  the  payment  of  a  promissory 
note  executed  by  defendant  to  plaintiffs. 
The  petition,  among  other  things,  alleged 
that  plaintiffs  were  a  copartnership  doing 
bnsiness  in  Sentinel,  Oklahoma,  under  the 
firm  name  and  style  of  Bolen  Bros.  Defend- 
ant answered,  setting  up  as  a  defense  that 
L.R..Vim6D.  i 


plaintiffs  were  transacting  business  in  the 
state  of  Oklahoma  under  a  fictitious  name 
and  designation  not  showing  the  names  of 
the  persons  interested  in  said  partnership, 
and  had  not  filed  with  the  clerk  of  the  dis- 
trict court  of  Washita  county,  Oklahoma,  a 
certificate  stating  the  names  in  full  of  the 
members  of  said  copartnership  and  their 
place  of  residence,  and  caused  the  same  to  be 
publislied  in  some  newspaper  for  four  weeks 
in  said  county  as  required  by  law,  and  prior 
to  the  bringing  of  said  action,  and  that  there 
were  newspapers  published  in  said  county 
of  Washita  at  and  prior  to  the  filing  of  said 
action.  At  the  trial,  December  12,  1912,  the 
parties  entered  into  a  stipulation  that  the 
members  of  the  firm  were  W.  C.  Bolen  and 
Park  Bolen,  and  that  they  had  never  pub- 
lished any  statement  or  filed  any  certificate 
in  the  ofiioe  of  the  clerk  of  the  district  court 
as  provided  in  §§  5023,  5025,  Comp.  Laws 
1909  (§§  4469,  4471,  Bev.  Laws  1910).  De- 
fendant then  moved  to  dismiss  plaintiffs'  ac- 
tions because  of  such  failure  to  comply  with 
the  statute,  which  motion  was  by  tJie  court 
sustained,  and,  from  the  judgment  rendered 
in  favor  of  defeiidant,  plaintiffs  bring  error. 

The  sole  question  to  be  determined  is 
whether  it  was  incumboit  upon  W.  C.  Bolen 
and  Park  Bolen,  doing  business  under  the 
firm  name  of  "Bolen  Bros.,"  to  comply  with 
the  statute  above  referred  to  before  they 
could  prosecute  this  cause  of  action  a^inst 
defendant;  in  other  words,  is  "Bolen  Bros." 
a  fictitious  name  or  designation  within  the 
meaning  of  §  5023,  supra!  The  question 
has  heretofore  been  before  this  court, 
with  such  conclusions  reached  that  lioth 
parties  to  the  present  case  are  asserting 
their  respective  contentions  under  different 
decisions. 

In  Patterson  v.  Byers,  17  Okla.  683,  89 
Pac.  1114,  10  Ann.  Cas.  810,  W.  K.  Patterson 
and  N.  H.  Patterson  were  partners  doing 
business  as  the  Patterson  Furnitvre  Compa- 
ny, and,  not  having  complied  with  the  pro- 
visions of  the  statute,  it  was  objected  that 
they  were  doing  business  in  violation  of  the 
statute,  and  could  not  prosecute  the  action. 
But  the  court  said:  "Now,  we  think  the 
name  Patterson,  being  the  true  surname  of 
every  member  of  the  partnership  known  as 
the  Patterson  Furniture  Company,  can  in  no 
sense  b6  said  to  be  a  fictitious  name.  And, 
under  the  ruling  of  the  California  supreme 
cdurt  in  construing  this  statute,  the.  word 
'Patterson,'  being  the  true  surnaqte  of  the 
members  composing  the  Patterson  Furniture 
Company,  is  a  name  that  discloses  the  names 
of  the  members  of  the  partnership,  and  that 
such  a  designation  and  doing  business  under 
such  a  title  is  not  doing  business  under  a 
fictitious  nsone,  or  under  a  name  which  does 
not  disclose  the  true  names  of  the  partners. 
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and  that  partners  doing  business  under 
such  an  appellation  are  not  within  the  pro- 
visions of  the  sections  referred  to,  and  are 
not  required  to  file  and  publish  the  certifl- 
cate  therein  required." 

Our  statute  was  taken  from  California, 
and  the  decision  in  the  above  case  was  rest- 
ed upon  the  cases  of  Pendleton  v.  Cline,  85 
Cal.  142,  24  Pac.  659;  McLean  v.  Crow,  88 
Cal.  644,  26  Pac.  596;  and  Guiterman  v. 
Wishon,  21  Mont.  458,  54  Pac.  566,  constru- 
ing a  statute  the  same  as  that  of  California. 
The  question  in  both  of  the  California  cases 
was  somewhat  different  from  the  one  here,  in 
that  the  partnership  name  was  made  up  of 
the  names  of  the  two  members  thereof.  How- 
ever, the  principle  announced  was  that  a 
partaership  name  showing  the  surname  only 
of  the  partners  was  not  a  fictitious  name  or 
designation  within  the  meaning  of  the  stat- 
ute, and  it  was  not  necessary  that  the  part- 
ners file  a  certificate  as  provided  in  the  stat- 
ute. The  facts  in  the  Guiterman  Case  are 
very  like  those  here  presented.  It  was  there 
held  that  Guiterman  Bros.,  a  copartnership 
composed  of  A.  Guiterman,  S.  A.  Guiterman, 
and  L.  A.  Guiterman,  was  not  a  fictitious 
name,  nor  a  designation  not  showing  the 
names  of  the  persons  interested  as  partners 
in  such  business,  within  any  reasonable 
meaning  of  the  statute. 

The  doctrine  announced  in  the  Patterson 
Case  has  never  been  overruled  by  this  court, 
notwithstanding  the  decision  in  Baker  v. 
Van  Ness,  25  Okla.  34,  105  Pae.  660  (in 
which  no  reference  was  made  to  the  Patter- 
son Case),  as  appears  from  the  opinion  in 
Bleecker  t.  Miller,  40  Okla.  374,  138  Pac. 
809,  where,  after  citing  the  Patterson  Case 
and  the  cases  upon  which  it  was  predicated, 
it  is  said  of  the  decision  in  the  Baker  Case 
that,  the  plaintiff  having  failed  and  neg- 
lected to  file  a  reply  to  the  special  defense 
of  failure  to  comply  with  f§  5023,  5026, 
Comp.  Laws  1900,  the  allegation  of  new 
matter  in  the  answer  being  uncontroverted, 
and  the  same  constituting  a  complete  de- 
fense to  the  action,  the  court's  action  in 
rendering  judgment  in  favor  of  plaintiff 
was  contrary  to  law.  It  thus  appears,  in 
the  view  of  the  court  in  the  latter  case,  the 
question  in  the  Baker  Case  was  one  of 
pleading,  and  that  there  was  no  intention 
to  depart  from  the  earlier  opinion  of  the 
court  in  the  Patterson  Case. 

In  Carlock  v.  Cagnacci,  88  Cal.  600,  26 
Pac.  597,  where  the  firm  name  of  the  plain- 
tiff partnership  was  Carlock  &  Robb,  it  being 
composed  of  F.  M.  Carlock  and  H.  D.  Robb, 
the  court  held  that  such  partnership  name 
was  not  a  fictitious  name  nor  a  designation 
not  showing  the  names  of  the  partners,  with- 
in the  provisions  of  the  statute,  and  fol- 
lowed the  decision  in  Pendleton  v.  Cline, 
L.R.A.1916D. 


supra.     In  Vaughan  v.  Kujatfa,  44   Mont 
484,  120  Pac.  1121,  the  action  was  brought 
to  recover  on  a  promissory  note  signed  by 
defendants  and  others  in  favor  of  "McLaugh- 
lin Bros.;"  the  note  having  been  transferred 
by  the  latter  to  the  plaintiff.    The  only  de- 
fense   interposed    by   defendants   was    that 
"McLaughlin  Bros.,"  the  payee  in  the  note, 
was  a  designation  not  showing  the  names  of 
the   persons   interested  as  partners   in    the 
business  conducted  by  it,  and  that  such  part- 
nership had  not  complied  with  the  provisions 
of  the  statute  as  to  filing  and  publishing  cer- 
I  ificatc  showing  the  names  of  the  members  in 
full.    It  was  held  that  the  name  "Mclaugh- 
lin Bros."  did  not  come  within  the  statute. 
In  Walker  v.  Stimmel,  15  N.  D.  484,  107  N. 
W.  1081,  the  partnership  name  of  the  plain- 
tiffs was  Walker  &  Korthof,  which  the  court 
held  not  to  be  a  fictitious  name,  nor  a  desig- 
nation failing  to  show  the  names  of  the  two 
persons   interested  as  partners.     In    Bovee 
v.  De  Jong,  22  S.  D.  163,  116  N.  W.  83,  the 
partnership  name  considered  was  Bovee  &■ 
Norfitt,  and  it  was  held  that  such  name,  be- 
ing the  surnames  of  the  two  men  constitut- 
ing the  firm,  was  sufficient  notice  to  enable 
all  interested  persons  to  easily  ascertain  the 
initials  or  Christian  names  of  the  respective 
partners  with  whom  they  may  deal,  and  that 
such  name  was  not  fictitious.    In  Czatt  v. 
Case,  61  Ohio  St.  392,  55  N.  £.  1004,  the 
firm  name.  Case  &  Taylor,  was  composed  of 
the  surnames  of  the  two  members  of   the 
firm,  and  it  was  held  that  such  name  was 
not   a   fictitious   name   or   designation    not 
showing  the  names  of  the  persons  who  con- 
stituted the  firm,  within  the  meaning  of  the 
statute  of  that  state.     In  Axe  t.  Tolbcrt, 
179  Mich.  656,  146  N.  W.  418,  the  firm  name 
of  the  plaintiffs  was  William  Axe  &  Son,  and 
it  was  held  that  there  was  nothing  fictitious 
or  misleading  or  uncertain  in  the  name,  but, 
on  the  other  hand,  it  gave  the  full  name  of 
the  head  of  the  firm,  and  plainly  disclosed 
the  identity  of  the  other  member.    In  Cross 
v.  Leonard,   181   Mich.  24,  147  N.   W.   540, 
it  was  held  that  the  adoption   as  a    firm 
name  by   a   partnership   composed   of    two 
brothers  of  their  surname,  followed  by  the 
words  "Bros.,"  was  not  an  "assumed  name" 
within  the  provisions  of  the  Michigan  stat- 
ute prohibiting  the  carrying  on  of  any  busi- 
ness   under    an    assumed    name,    unless    a 
certificate  showing  the  real  names  of  the 
parties  was  filed.  In  Castle  Bros.  v.  Graham 
87  App.  Div.  97,  84  N.  Y.  Supp.  120,  afHrmed 
in  180  N.  y.  653,  73  N.  E.  1120,  the  action 
was  brought  to  recovir  the  balance  of  the 
price  of  work  done  for  defendant  by  the  firm 
of  Castle  Bros.,  which  assigned  its  claim  to 
the  plaintiff,  a  corporation.     The  firm  was 
composed  of  two  brothers  named  Castle,  and 
it  was  held  that  the  name  "Castle  Bros."  was 


Digitized  by 


Google 


BOLEN  V.  LIGKTT. 


335 


not  within  the  section  of  the  Code  providing 
that  no  person  or  persona  should  carry  on 
business  under  an  asumed  name,  or  under 
any  designation  other  than  the  real  names  of 
the  individuals,  unless  they  filed  a  certificate 
setting  forth  the  name  under  which  the  busi- 
ness was  to  be  conducted  and  the  true  names 
of  the  persons  conducting  it.  In  Hale  v. 
City  Cab,  Carriage  A  Transfer  Co.  66  Wash. 
459,  110  Pac.  837,  the  name  "Hale-Tindall 
Company,"  which  name  contained  the  names 
of  all  the  partners,  was  held  not  to  be  an 
assumed  name,  within  the  statute  requiring 
that  a  certificate  be  filed  of  the  names  of  all 
the  members  of  a  partnership  doing  busi- 
ness under  an  assumed  name. 

From  the  above  cases  it  must  be  concluded 
that  a  partnership  doing  business  under  the 
firm  name  and  style  of  Bolen  Bros,  was  not 
transacting  business  under  a  fictitious  name 
or  designation,  when  composed  of  persons 
whose  names  were  Bolen,  and  who  were 
brothers,  as  would  make  the  doing  of  busi- 
ness by  it  without  compliance  with  the  stat- 
ute, in  violation  of  law,  or  preclude  them  as 
partners  from  recovering  in  the  present  ac- 
tion should  they  establish  their  claim.  An 
excellent  case  supporting  this  conclusion  is 
Re  Richards  Bros.  (D.  C.)  206  Fed.  932. 
There,  after  making  special  mention  of  the 
Pendleton  v.  Cline  Case,  it  was  said: 

"The  courts  of  Oklahoma,  South  Dakota, 
and  North  Dakota  followed  the  reasoning  of 
the  California  court  in  Pendleton  v.  Cline; 
Patterson  v.  Byers;  Bovee  v.  De  Jong;  and 
Walker  v.  Stimmel, — supra.  The  Ohio 
court,  after  certain  conflicting  decisions  be- 
tween the  inferior  courts,  finally  decided 
this  matter  in  Cochran  v.  Hirsch,  6  Ohio  S. 
&  C.  P.  Dec.  41,  holding  that  the  sl^le 
'Hirsch  Bros.'  was  not  a  fictitious  name.  In 
this  case  the  Ohio  cotirt  again  cites  with 
approval  the  California  case  of  Pendleton  ▼. 


Cline,  supra.  After  the  courts  of  all  these 
other  states,  with  statutes  similar  to 
California,  had  followed  the  case  of  Pen- 
dleton V.  Cline,  and  had  assumed  that, 
if  a  man  by  the  name  of  Pendleton  and 
a  nutn  by  the  name  of  Williams  could 
do  business  under  the  name  of  'Pendle- 
ton &  Williams'  without  violating  the  stat- 
ute, two  brothers  could  do  business  in  their 
surname  with  the  word  'Bros.'  added,  then  in 
1902  came  the  decision  in  the  California  su- 
preme court  in  North  v.  Moore,  135  Cal.  621, 
67  Pac.  1037,  holding  that  the  name  'Abraras 
Bros.'  was  a  violation  of  the  California  stat- 
ute, and  that  it  did  not  show  the  names  of 
the  persons  interested  as  partners.  It  is  a 
very  brief  opinion.  No  argument  nor  rea- 
sons are  given  for  the  results  reached.  Ab- 
solutely no  reference  is  made  to  their  own 
opinion  in  Pendleton  v.  Cline  and  the  other 
decisions  of  their  own  court,  and  in  numer- 
ous other  states  which  had  followed  Pendle- 
ton V.  Cline.  A  careful  reading  of  the  case 
of  North  V.  Moore,  supra,  indicates  that  no 
one  appeared  before  the  court  to  represent 
the  appellant,  and  that  the  decision  of  the 
lower  court  was  a£Srmed  on  the  supposition 
that  the  appeal  from  the  order  of  the  lower 
court  had  been  abandoned.  There  is  nothing 
in  this  case  to  indicate  that  there  was  any 
intention  on  the  part  of  the  California  court 
to  change  the  rule  laid  down  in  Pendleton  v 
Cline,  and  there  is  nothing  in  this  decision 
which  should  change  the  uniform  holding  of 
the  courts  that  names  like  'Richards  Bros.' 
are  not  assumed  or  fictitious." 

It  follows  that  the  trial  court  erred  in 
sustaining  defendant's  motion  to  dismiss 
plaintiffs'  petition,  for  which  the  cause  is 
reversed  and  remanded. 

All  the  Justices  concur. 


Annotation — ^What  nunn  or  deugnations  are  wilfain  atatntes  requiring  tlie 
fifing  of  a  certificate  giving  certain  information  regarding  a  businew 
conducted  under  an  assumed  or  fictitious  name  at  a  designation  not 
showing  the  names  of  the  persons  interested. 


As  to  the  validity  of  contracts  made 
by  an  individual  or  a  partnership  under 
an  assumed  name  in  violation  of  statute, 
see  note  to  Hnnter  v.  Patterson,  L.R.A. 
1915D,  988. 

As  to  the  right  of  an  individual  to 
change  his  name  or  to  transact  business 
aod  make  contracts  under  an  assumed 
name,  see  note  to  Robinovitz  t.  Hamill, 
L.R.A.1915D,  982. 

As  to  the  liability  of  one  who  sells  a 
business,  for  supplies  subsequently  fur- 
nished therefor  on  credit,  while  it  is 
being  conducted  under  the  same  name, 
L.R.A.1916D. 


I  see  note  to  Hendley  v.  Bittinger,  L.R.A. 
1915F,  711. 

Statutes  of  the  kind  in  question,  with 
two  or  three  variations  in  form,  have 
been  passed,  and  construed  in  the  par- 
ticular considered  in  this  annotation,  in 
at  least  ten  states.  In  California,  Mon- 
tana, North  Dakota,  Ohio,  Oklahoma, 
and  South  Dakota  (and  perhaps  other 
states)  the  statute  provides  that  every 
partnership  transacting  business  in  the 
state  under  a  fictitious  name,  or  a  desig- 
nation not  showing  the  names  of  the 
persons  interested  as  partners  in  such 
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business,  must  file  a  certificate  stating 
the  names,  in  full,  of  all  members  of  the 
partnership,  etc.  In  Michigan,  New 
York,  and  Washington  (and  perhaps 
other  states)  the  statute  provides  that 
no  person  or  persons  shall  carry  on  or 
conduct  or  transact  business  in  the 
state  under  any  assumed  name,  or  under 
any  designation,  name,  or  style  other 
than  the  real  name  or  names  of  the  in- 
dividual or  individuals  conducting  such 
business,  etc.,  unless  such  person  or  per- 
sons shall  file  a  certificate  setting  forth 
the  name  under  which  the  business  is 
conducted  and  the  true  or  full  name  or 
names  of  the  persons  owning  or  conduct- 
ing it,  etc.  And  in  Washington,  at  least, 
a  proviso  is  added,  that  the  statute  shall 
not  be  deemed  to  prevent  the  lawful 
use  of  a  partnership  name  which  in- 
cludes the  true  and  real  name  or  names 
of  all  of  the  parties  conducting  such 
business  or  having  an  interest  therein. 
In  Vermont  (and  perhaps  other  states) 
the  statute  requires  that  a  person  doing 
business  in  the  state  under  any  name 
other  than  his  own,  and  every  copartnei?- 
ship  doing  business  in  the  state  under 
any  name  which  does  not  contain  the 
surnames  of  all  Copartners  without  any 
other  descriptive  or  designating  words, 
except  the  Christian  names  or  initials 
of  such  copartners,  shall  make  and  file 
returns  setting  forth  certain  facts,  etc. 
For  other  provisions  of  the  respective 
statutes,  which  are  not  material  to  the 
subject  of  the  present  annotation,  or 
which  have  not  yet  been  construed  in 
the  particular  here  considered,  see  the 
laws  of  the  respective  states. 
•  It  is  well  settled  that  a  firm  or  part- 
nership name  consisting  of  the  surnames 
of  the  partners,  joined  by  "&"  or  "and," 
is  not  an  assumed  or  fictitious  name,  or 
a  designation  not  showing  tiie  names  of 
the  persons  interested  as  partners,  or  a 
designation,  name,  or  style  other  than 
the  real  names  of  the  persons  conduct- 
ing the  business,  within  the  meaning  of 
any  of  the  statutes.  Pendleton  v.  Cline 
(1890)  85  CaL  142,  24  Pac.  659;  Car- 
lock  V.  Cagnacci  (1891)  88  Cal.  600,  26 
Pae.  597;  McLean  v.  Crow  (1891)  88 
CaL  644,  26  Pac.  696;  Lamberson  v. 
Bashore  (1914)  167  CaL  387,  139  Pac 
817  (distinguishing  North  v.  Moore 
(OaL)  infra);  Walker  v.  Stimmel  (1906) 
15  N.  D.  484,  107  N.  W.  1081;  Czatt  v. 
Case  (1899)  61  Ohio  St.  392,  55  N.  E. 
1004;  Kinsey  v.  Ohio  Southern  R.  Co. 
(1895)  3  Ohio  S.  &  C.  P.  Dee.  249; 
Clark  V.  Doe  (1896)  8  Ohio  S.  &  C.  P. 
Dec.  685;  Bovee  v.  De  Jong  (1908)  22 
S.  D.  163,  116  N.  W.  83;  Bowman  v. 
L.U.A.1016D. 


Harrison  (1910)  59  Wash.  56,  109  Pac. 

192. 

And  the  partnership  name,  "Hale-Tin- 
dall  Co.,"  containing  the  surnames  of 
all  the  partners,  is  sufScient  as  falling: 
within  the  proviso  to  the  Washinfrton 
statute.  Hale  v.  City  Cab,  Carriage  & 
Transfer  Co.  (1912)  66  Wash.  459,  119 
Pac.  837. 

Similarly,   Bolen   v.    Ligett   is    sup- 
ported by  the  following  cases,  holding 
that  a  partnership  or  firm  name,  style, 
or  designation  consisting  of  the  common 
surname  of  brothers  who  compose    the 
partnership  or  firm,  followed  by  the  ab- 
breviation "Bros.,"  is  not  an  assumed  or 
fictitious    name,    or   a    designation    not 
showing  the  names  of  the  persons  inter- 
ested, or  a  designation,  name,  or  style 
other  than  the  real  name  or  names  of 
the  partners,  within  the  meaning  of  any 
of   the  several  statutes:     Re   nichard's 
Bros.  (1913)  206  Fed.  932  (under  Mich- 
igan statute) ;  Cross  v.  Leonard  (1914) 
181  Mich.  24,  147  N.  W.  540;  Guiterman 
v.  Wishon  (1898)  21  Mont.  458,  54  Pac. 
566;  Vaughan  v.  Kujath  (1912)  44  Mont. 
484,    120    Pac.    1121;    Castle    Bros.    v. 
Graham  (1903)  87  App.  Div.  97,  84  K. 
T.  Supp.  120,  aflSrmed  without  opinion 
in  (1905)  180  N.  Y.  553,  73  N.  E.  1120 ; 
Cochran  v.  Hirsch  (1896)  6  Ohio  S.  &  C. 
P.  Dee.  41. 

But,  on  the  othet  hand,  in  North  t. 
Moore  (1902)  135  Cal.  621,  67  Pac. 
1037,  the  court,  affirming  a  judgment 
which  had  been  rendered  against  certain 
of  the  plaintiffs  who  were  copartners 
under  a  firm  name  (Consisting  of  their 
common  surname  followed  by  the  word 
"Bros."  ("Abrams  Bros."),  on  the  ground 
that  they  had  not  filed  any  certificate  as 
required  by  statute, — said:  "Appellants 
offered  no  evidence  in  support  of  the 
alleged  partnerahip,  and  they  nuke  no 
answer  in  their  brief  to  this  defense. 
They  make  no  objection  to  the  judgment, 
except  as  it  affects  their  claim  against 
defendant  Moore.  'Abrams  Bros.'  can- 
not be  said  to  be  a  designation  'showing 
the  names  of  the  persons  interested  as 
partners.'  The  firm  name  might  apply 
equally  to  a  partnership  composed  of 
two  or  more,  and  might  embrace  all  or 
only  some  of  the  brothers  of  the  name 
of  Abrams.  The  statute  clearly  defeats 
their  right  to  maintain  the  action  against 
Moore,  and  leaves  them  without  any 
right  to  be  heard  on  this  appeaL  We 
have,  however,  examined  the  record,  and 
can  discover  no  error." 

And  in  Doob  v.  Lovell  Mfg.  Co.  (ISfKi) 
4  Ohio  S.  &.  C.  P.  Dec.  189,  it  was  held 
that  the  name,  "M.  Doob  &  Bro.,"  ap- 
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plied  to  a  partnership  composed  of  two 
brothers,  M.  &  L.  Doob,  while  not  a 
lictitious  name,  was  a  designation  not 
3ho-»-ing  the  names  of  the  persons  in- 
terested as  partners  within  the  meaning 
of  the  Ohio  statute,  the  court  saying: 
"21.  Doob  &  Bro,  doubtless  means  M. 
Doob  &  Brother.  This  designation  may 
be  interpreted,  M.  Doob  &  Doob.  It 
might  also  include  brother  of  the  half- 
blood,  or,  by  loose  interpretation,  a 
brother-in-law.  There  might  also  be  sev- 
eral brothers.  Hence  it  is  not  at  all 
clear  what  the  names  of  the  persons  are 
who  compose  the  firm." 

Regarding  the  case  of  North  v.  Moore 
(CaL)  supra,  however,  the  court,  in  Be 
Riehardfi  Bros.  (Fed.)  supra,  said: 
"After  the  courts  of  all  these  other' 
states,  with  statutes  similar  to  Cali- 
fornia, had  followed  the  case  of  Pendle- 
ton V.  Cline  (1890)  85  CaL  142,  24  Pac. 
659,  and  had  assumed  that,  if  a  man  by 
the  name  of  Pendleton  and  a  man  by 
the  name  of  Williams  could  do  business 
under  the  name  of  'Pendleton  &  Wil- 
liams' without  violating  the  statute,  two 
brothers  could  do  business  in  their  sur- 
name with  the  word  'Bros.'  added,  then 
in  1902  came  the  decision  in  the  Cali- 
fornia supreme  court  in  North  v.  Moore 
(OaL)  supra,  holding  that  the  name 
'Abrams  Bros.'  was  a  violation  of  the 
California  statute,  and  that  it  did  not 
show  the  names  of  the  persons  interested 
as  partners.  It  is  a  very  brief  opinion. 
Xo  argument  nor  reasons  are  given  for 
the  results  reached.  Absolutely  no  ref- 
erence is  made  to  their  own  opinion  in 
Pendleton  v.  Cline  and' the  other  deci- 
sions of  their  own  court,  and  in  numer- 
ous other  states  which  had  followed 
Pendleton  v.  Cline.  A  careful  reading  of 
the  ease  of  North  v.  Moore  (OaL)  su- 
pra, indicates  that  no  one  appeared  be- 
fore thi;  court  to  represent  the  appellant, 
and  that  the  decision  of  the  lower  court 
was  affirmed  on  the  supposition  that  the 
appeal  from  the  order  of  the  lower  court 
had  been  abandoned.  There  is  nothing 
in  this  case  to  indicate  that  there  was 
any  intention  on  the  part  of  the  Cali- 
fornia court  to  change  the  rule  laid  down 
in  Pendleton  v.  Cline,  and  there  is  noth- 
ing in  this  decision  which  should  change 
the  uniform  holding  of  the  courts  that 
names  like  'Richards  Bros.'  are  not  as- 
sumed or  fictitious." 

And  in  Cochran  v.  Hirsch  (Ohio)  su- 
pra, the  court  says,  concerning  the  Doob 
Case:  "The  reasoning  of  the  learned 
judge  would  have  brought  me  to  a  dif- 
ferent conclusion.  He  reasons  that  'M. 
Doob  &  Bro.'  means  M.  Doob  &  Doob, 
UR.A.1916D. 


and,  if  that  be  true,  following  the  deci- 
sion made  in  the  California  case  [Pen- 
dleton V.  Cline  (OaL)  supra],  it  will  be 
equivalent  to  saying  'Pendleton  &  Wil- 
liams.'" But  the  court,  in  the  Doob 
Case,  also  said,  further,  assuming  that 
under  the  authority  of  the  California 
cases  cited,  "partners  doing  business  as 
Doob  &  Doob  or  M.  Doob  &  Doob  would 
not  be  required  to  register  under  the 
provisions  of  the  act  in  question,  yet  I 
do  not  think  their  reasoning  should  be 
extended  to  a  case  such  as  the  one  under 
consideratioa." 

And  in  Lamberson  v.  Bashore  (1914) 
167  CaL  887,  139  Pae:  817,  the  supreme 
court  of  California  further  said:  "The 
case  of  North  v.  Mbore  (1902)  135  CaL 
622,  67  Pao.  1037,  is  not  in  opposition  to 
the  other  authorities  cited  above.  From 
the  designation  'Abrams  Bros.'  it  would 
be  impossible  to  determine  how  many 
persons  were  in  the  firm.  But  'Lamber- 
son &  Lamberson'  indicates. that  two  per- 
sons of  that  name  are  engaged  in  busi- 
ness together." 

And  "there  can  be  no  donbt  that"  the 
firm  name  "Wilson  Bros.  Garage,"  al- 
though used  by  two  brothers  whose  com- 
mon surname  is  "Wilson,"  is  a  "name 
which  does  not  contain  the  surnames  of 
all  copartners  .  .  .  without  any  oth- 
er descriptive  or  designating  words,  ex- 
cept the  Christian  names  or  initials  of 
such  copartners,"  within  the  Vermont 
statute.  Wilson  Bros.  Garage  v.  Tudor 
(19J5)  —  Vt  — ,  95  Atl.  794. 

"The  firm  name  of  William  Axe  & 
Son,"  however,  is  not  "an  assumed  or 
fictitious  iiame  in  contemplation  of  the 
[Michigan]  statute,"  as  applied  to  a  firm 
composed  of  the  person  named  in  full, 
and  his  son.  "There  is  nothing  ficti- 
tious or  misleading  or  uncertain  in  the 
name.  It  gives  the  full  name  of  the 
head  of  the  firm,  and  plainly  discloses 
the  identity  of  the  other  member.  Per- 
sons doing  business  with  the  firm  would 
be  advised  who  the  members  were  and 
whom  to  hold  responsible."  Axe  v.  Tol- 
bert  (1914)  179  Mich.  556,  146  N.  W. 
418. 

Nor  is  a  partnership  name  consisting 
of  the  full  name  of  one  of  the  two  part- 
ners composing  the  firm,  followed  by  the 
words  "&  Co."  either  assumed  or  ficti- 
tious within  the  Michigan  statute.  Zem- 
on  V.  Trim  (1914)  181  Mich.  130, 147  N. 
W.  540. 

But  in  Byers  v.  Bourret  (1883)  64 
OaL  73,  28  Pac.  61,  a  name  of  this  kind 
("J.  D.  Byers  &  Co.,"  used  by  J.  D. 
Byers  and  another,  as  copartners)  was 
apparently   assumed   to    be    within   the 
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California  statute, — a  judgment  for  the 
plaintiffs  in  a  suit  to  recover  on  a  note 
payable  to  "J.  D.  Byers  &  Co."  having 
been  reversed  and  the  cause  remanded 
with  instructions  to  render  judgment  for 
the  defendant  on  the  ground  that  the 
plaintiffs  had  not  filed  and  published  the 
required  certificate. 

A  name  consisting  of  the  common  sur- 
name of  two  partners  composing  a  firm, 
followed  by  the  words  "Furnace  Co.," 
however,  is  neither  a  fictitious  name  nor 
a  designation  not  showing  the  names  of 
the  partners  interested  as  partners,  with- 
in the  Oklahoma  statute.  Patterson  v. 
Byers  (1907)  17  Okla.  633,  89  Pac.  1114, 
10  Ann.  Cas.  810. 

And  a  name  used  by  an  individual, 
which  consists  of  his  full  name  followed 
by  the  words  "Automobile  Co.,"  is  within 
the  proviso  to  the  Washington  statute, 
so  that  he  is  not  required  to  file  the 
certificate.  Merrill  v.  Caro  Invest.  Co. 
(1912)  70. Wash.  482, 127  Pac.  122. 


And  a  statute  requiring  every  part- 
nership transacting  business  under  a  fic- 
titious name  or  a  designation  not  show- 
ing the  names  of  the  persons  interested 
in  the  business,  to  file  a  certificate  stat- 
ing the  facts,  etc.,  does  not  apply  to  a 
single  individual  doing  business  under 
his  surname  followed  by  the  words  "Fur- 
niture and  Carpet  Co."  (Lander  v.  Shee- 
han  (1905)  32  Mont.  25,  79  Pac.  406) ; 
or  under  her  surname  followed  by  the 
word  "Sisters"  (Oklahoma  F.  Ins.  Co.  v. 
Wagester  (1913)  38  Okla.  291,  132  Pac. 
1071). 

But  "it  is  plain  that"  two  partners 
doing  business  under  the  name  and  style 
of  the  "Elite  Theatre"  "were  conducting 
business  as  partners  under  a  fictitious 
name  within  the  meaning  of"  the  Okla- 
home  statute,  "and  were  therefore  re- 
quired to  publish  the  certificate  pre- 
scribed" thereby.  Farqnharson  v.  Wad- 
kins  (1915)  —  OUa.  — ,  153  Pac.  1160. 

A.  C.  W. 


GEORGIA  SUPREME  COimT. 

CENTRAL  GEORGIA  POWER  COMPANY, 
Pl«f.  in  Err., 

v. 

W.  C.  POPE. 

(141  Ga.  186,  80  S.  E.  642.) 

Venne  ^  nuisance  —  loss  of  rent. 

1.  As  to  the  question  of  venue,  this  case 
ia  controlled  by  the  decision  in  Central 
Georgia  Power  Co.  v.  Stubbs,  141  Ga.  172. 
For  other  cases,  tee  Venue,  I.  in  Dig.  ISi 

y.  8. 

Damages  —  nuisance  ^  permanent  in- 
Jury. 

2.  In  cases  of  nuisances  which  cause  per- 
manent injury  to  land,  the  ordinary  rule  is 
that  the  measure  of  damages  is  the  depre- 
ciation in  the  market  value;  in  regard  to 
nuisances  which  are  of  a  nonpermanent, 
abatable,  or  temporary  nature,  the  depre- 
ciation in  the  usable  or  rental  value  ordi- 
narily furnishes  the  measure.  But,  under 
some  circumstanceR,  there  may  also  be  a  re- 
covery for  special  damages. 

Par  other  cases,  see  Damages,  III.  k,  4>  i" 
Dig.  1-52  y.  8. 

Headnoteg  by  LuMPKIN,  J. 


Same  ^  double. 

3.  An  owner  of  land  alleged  to  have  been 
injured  cannot  have  a  recovery  of  such  a 
character  as  to  include  double  damages  for 
the  same  injury. 

(a)  Under  the  demurrer  in  the  present 
case,  it  is  unnecessary  to  lay  down  any  e.x- 
act  rule  as  to  when  a  nuisance  may  be 
treated  as  permanent,  and  when  as  nonper- 
manent. 
For  other  cases,  see  Damages,  III.  k,  4,  in 

Dig.  1-52  y.  8. 

Same  ^  Interference  with  access. 

4.  If  an  actionable  nuisance  interferes 
with  ingress  to  and  egress  from  a  store,  or 
so  injuriously  affects  the  property  as  to 
render  it  wholly  or  partly  unsuitable  for 
use  or  rent,  or  deters  customers  from  re- 
sorting thereto,  and  proximately  causes  a 
loss  of  custom  in  an  established  business, 
this  will  furnish  a  basis  for  recovery  of 
damages. 

For  other  cases,  see  yuisance,  II.  a,  in  Dig. 
1-52  y.  8. 

Same  —  loss  of  custom. 

5.  If  a  company,  for  the  purpose  of  oper- 
ating an   electric  plant,  erected  a  dam   in 


Note. — A  careful  search  has  failed  to 
disclose  any  other  case  than  Centbal 
Georgia  Powbb  Co.  v.  Pope  passing  upon 
the  question  of  the  right  to  damages  for  in- 
jury to  business  from  a  nuisance  resulting 
in  the  depopulation  of  a  community  or 
neighborhood.  It  would  seem,  as  stated  by 
the  court,  that  damages  of  this  kind  are 
too  remote  to  be  recoverable. 

In  connection  with  this  question,  however, 
see  note  to  Liermann  v.  Milwaukee,  1907, 
13  L.R.A.(N.S.)  253,  as  to  loss  of  custom- 
ers as  an  element  of  damages  from  the  ob- 
struction of  highwav,  and  see  also  the  case 
L.R.A.1916D. 


of  Henderson  v.  Lexington,  22  L.R.A.(N.S.) 
20.  The  notes  in  8  L.R.A.(N.S.)  227,  and 
21  L.R.A.(N.S.)  75,  deal  with  the  obstruc- 
tion of  the  highway  preventing  access  to 
property  except  by  a  circuitous  route,  as 
special  injury  entitling  the  owner  to  main- 
tain an  action  for  damages  or  to  abate  the 
nuisance.  And  as  to  whether  the  fact  that 
one  is  prevented  by  an  unlawful  obstruction 
from  using  a  highway  causes  him  a  special 
damage  wliich  will  sustain  an  action  by  him 
against  the  wrongdoer,  see  notes  iu  °2S 
L.R.A.(N.S.)    1053,  and  L.R.A.1915D,   142. 
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sQch  manner  as  to  crpate  a  nuisance  by 
Dacking  water  from  which  mosquitoes  were 
bred  and  miasma  caused,  so  that  many  peo- 
ple in  the  vicinity  were  made  sick,  and  some 
died,  and  others  moved  away,  and  thereby 
the  custom  of  the  plaintiff  at  his  store  was 
decreased,  loss  of  custom  thus  resulting 
would  not  furnish  a  basis  for  recovery  by 
him,  at  least  unless  the  injury  to  others 
was  alleged  and  shown  to  have  been  wilful, 
and  for  the  purpose  of  injuring  the  plain- 
tiff. 
For  other  cote*,  see  Nvisancea,  II.  a,  in  Dig. 

1-52  N.  8. 
Same  —  Interference  with  dwelling. 

6.  The  owner  of  a  dwelling  house  which 
he  occupies  as  a  home  may  recover  just 
eompensation  for  the  annoyance  and  dis- 
comfort occasioned  by  the  maintenance  by 
another  of  a  nuisance  on  adjacent  premises. 

(a)  The  subject  of  treating  depreciation 
in  rental  value,  not  as  an  independent  basis 
of  recovery,  but  as  bearing  on  the  amount 
to  be  recovered  for  annoyance  and  discom- 
fort in  the  uee  of  a  dwelling  house,  is  not 
now  involved. 

(b)  The  different  means  of  measuring 
damages  are  not  to  be  so  applied  as  to  give 
double  damages  for  the  same  thing. 

For  other  cases,  see  yuisancea,  II.  a;  Damr 

ages,  III.  k;  J),  in  Dig.  1-32  N.  8. 
Pleading  —  demnrrer. 

7.  The  other  grounds  of  the  demurrer  to 
the  petition  as  amended  were  without  merit. 
F'or  other  cases,  see  Pleading,   VII.  o,  in 

Dig.  1-5Z  X.  8. 

(December  19,  1913.) 

ERROR  to  the  Superior  Court  for  New- 
ton County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
Tecover  damages  for  injury  to  plaintiff's 
'business  alleged  to  have  been  caused  by 
the  creation  of  a  nuisance  by  defendant. 
Affirmed  in  part. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hatcher  ft  Smith  and  Greene 
W.  Johnson  for  plaintiff  in  error. 

Messrs.  Rogers  &  Knox,  for  defendant 
in  error: 

The  courts  of  Newton  county  have  juris- 
diction over  the  defendant  in  suits  for  torts 
committed  in  the  county. 

Atlanta,  B.  &  A.  R.  Co.  v.  Atlantic  Coast 
Line  R.  Co.  138  Ga.  356,  75  S.  E.  4fi8;  Geor- 
gia R.  4  Bkg.  Co.  V.  Bennefleld,  138  Ga.  670, 
75  S.  E.  981 ;  Davis  ▼.  Central  R.  &  Bkg.  Co. 
17    Ga.  339. 

If  one's  unlawful  act  is  the  efficient  cause 
of  an  injury,  his  personal  presence  at  the 
time  of  its  beginning,  its  continuance,  or 
its  results  is  not  essential,  but  he  is  re- 
sponsible for  the  consequences  thereof,  even 
if  he  stands  afar  off,  out  of  sight,  or  in 
another  jurisdiction.  , 

Brown,  .Jurisdiction  of  Courts,  §  92. 
Ii.R.A.1916D. 


I>ampkln,  J.,  delivtered  the  opinion  of 
the  court: 

The  headnotes  require  no  elaboration  ex- 
cept in  one  or  two  particulars. 

In  applying  different  possible  measures 
of  damages,  they  should  not  be  so  used  as 
to  duplicate  damages  for  the  same  injury. 
Thus,  to  illustrate,  to  allow  a  recovery  on 
account  of  the  loss  of  the  rental  value  of  a 
tract  of  land  or  part  of  a  tract,  the  loss  of 
its  value  for  use,  and  the  loss  of  crops  upon 
the  same  tract  or  part  for  the  same  year, 
would  be  to  permit  the  plaintiff  to  recover 
more  than  once  for  substantially  the  same 
item  of  damages.  The  rules  for  measuring 
damages  should  not  be  so  applied  as  to 
work  this  result. 

Again,  the  court,  over  objection,  allowed 
an  amendment  to  the  petition,  in  one  part 
of  which  damages  to  the  extent  of  $5,000 
were  claimed  because  of  injury  to  the 
plaintiff's  mercantile  business.  The  amend- 
ment alleged  that  the  plaintiff  had  a  store- 
house upon  his  property,  where  he  conducted 
a  profitable  mercantile  business;  that  prior 
to  the  erection  of  the  dam  he  sold  $18,000 
or  $20,000  worth  of  goods  annually;  that 
for  the  then  current  year  he  might  probably 
be  able  to  sell  $5,000  worth  of  goods;  that 
he  had  established  a  trade  and  good  will  in 
his  business,  of  the  value  of  $5,000  per 
year;  and  that  he  had  been  damaged  in  that 
sum.  He  then  proceeded  to  allege  the  cause 
of  this  damage  as  follows:  "On  account 
of  the  nuisance  created  by  defendant's  dam, 
and  the  malaria  and  the  mosquitoes  there- 
from arising  and  being  in  that  community, . 
the  customers  of  plaintiff  have  been  made 
sick,  and  some  died,  and  many  others 
moved  away,  so  much  so  that  a  once  happy 
and  prosperous  section  of  Newton  county 
has  become  almost  a  waste  and  howling 
wilderness,  and  the  common  schools  and 
Sunday  schools  and  churches  broken  up, 
and,  out  of  124  plows  before  the  dam  was 
built,  there  are  now  left  14  plows  in  one 
community.  The  greater  portion  of  plain- 
tiff's trade  was  derived  from  customers  who 
lived  in  that  neighborhood,  and  plaintiff 
had  built  up  a  special  trade  in  his  line 
among  the  people  living  near  his  store,  with 
an  annual  profit  of  $5,000.  Plaintiff  alleges 
that,  on  account  of  the  building  of  the  dam 
by  defendant  and  sickness  and  mosquitoes 
therefrom  in  that  community,  nearly  all  of 
his  customers  have  moved  away,  and  that 
part  of  his  trade  has  been  diverted  into 
other  channels,  and  has  been  lost  to  him; 
and,  further,  these  customers  have  formed 
trade  relations  elsewhere  with  other  parties, 
and  will  never  return  to  the  plaintiff.  He 
further  says  that  he  lost  in  bad  debts  in 
1911  $2,000  for  goods  sold  at  said  store, 
which  he  could  not  collect  on  account  of 
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sickness  caused  by  the  defendt^nt,  and  that 
he  lost  the  profit  on  $5,000  worth  of  goods, 
which  he  would  have  sold  but  for  this  sick- 
ness, and  also  profit  on  $15,000  wort^  of 
goods  in  1912;  and  for  the  damage  of  his 
business,  the  good  will  thereof,  he  sues  for 
$5,000,  and  asks  judgment  therefor." 

Generally,  a  tort  committed  upon  one 
person  furnishes  no  cause  of  action  in  favor 
of  another.  In  the  complexity  of  human 
life,  it  is  rarely  the  case  tliat  a  homicide 
of  one  person,  or  a  serious  personal  injury 
inflicted  upon  him,  does  not  indirectly  affect 
others.  To  maim  a  member  of  a  firm,  and 
thus  disqualify  him  from  the  performance 
of  his  duties,  may  result  in  serious  con- 
sequential loss  to  his  partners.  To  kill  or 
wound  a  debtor  may  lessen  the  chances  of 
his  creditors  to  obtain  payment.  To  hurt 
an  agent  may  incidentally  affect  his  prin- 
cipaL  But  ordinarily  these  incidental  dam- 
ages arising  from  an  injury  committed,  not 
upon  the  party  so  damaged,  but  upon  a 
third  person,  furnish  no  right  of  action  to 
the  party  thus  indirectly  affected.  Numer- 
ous other  illustrations  might  be  given.  We 
are  not  here  concerned  with  the  relations 
of  husband  and  wife,  parent  and  child,  or 
master  and  servant,  and  the  rights  of 
action  which  may  arise  from  them  by  stat- 
ute or  common  law.  Even  where  there 
was  a  contract  relation  between  the  person 
upon  whom  the  tort  was  directly  commit- 
ted and  the  person  who  claimed  to  be  dam- 
aged, it  has  been  declared  that,  if  the  injury 
consists  only  in  impairing  the  ability  or 
inclination  of  the  former  to  perform  his 
part,  or  increasing  the  plaintiff's  expense 
or  labor  of  fulfilling  such  contract,  this  fur- 
nishes no  right  of  recovery  to  the  plaintiff 
unless  the  wrongful  act  was  wilful,  and  for 
that  purpose.  1  Sutherland,  Damages,  3d 
ed.  99,  §  33 ;  Connecticut  Mut.  L.  Ins.  Co.  v. 
New  York  &  N.  H.  R.  Co.,  25  Conn.  265,  65 
Am.  Dec.  571;  Brink  v.  Wabash  R.  Co.  160 
Mo.  87,  53  L.RA.  811,  83  Am.  St.  Rep.  459, 
60  S.  W.  1058. 

In  McNary  v.  Chamberlain,  34  Conn.  384, 
01  Am.  Dec.  732,  a  declaration  alleged  that 
the  plaintiff  had  contracted  with  the  town 
of  H.  to  keep  a  highway  in  repair  for 
three  years,  and  that  the  defendant,  intend- 
ing to  injure  the  plaintiff,  deposited  a  quan- 
tity of  stone  and  rubbish  on  tlie  road,  and 
obstructed  a  drain  so  that  the  water  ran 
over  and  injiured  the  road,  by  means  of 
which  the  plaintiff  was  subjected  to  greater 
expense  in  keeping  the  road  in  repair.  On 
demurrer,  it  was  held  that,  if  the  acts  men- 
tioned were  done  with  an  actual  intent  to 
injure  the  plaintiff,  the  defendant  was  lia- 
ble. The  amendment  in  the  present  case 
does  not  measure  up  to  the  allegations 
there  considered.  It  is  alleged  that,  on 
L.R.A.1916D. 


account  of  the  malaria  and  mosquitoes  aris- 
ing from  the  pond  caused  by  the  defendant's 
dam,  customers  of  the  plaintiff  were   toAde 
sick,   and   some  of  them   died,  and   others 
moved  away  from  the  vicinity.     It  is    not 
pretended   that  the  defendant   killed    some 
of    the    plaintiff's    customers,    and     made 
others  sick,  for  the  purpose  of  destroy  i  up 
his  business.     The  damages   sought    to    be 
recovered  on  this  account  are  too  remote. 
If  the  plaintiff  could  recover  on  this  basis, 
is  it  nut  readily  perceived  why  a  mercliant 
might  not  bring  an  action  against  a  railroad 
company  for  loss  of  custom  arising   from 
the  death  of  a  good  customer  caused  by  its 
negligence,   or   why,   if   one  person    should 
create  a  nuisance  in  a  neierhborhood  which 
should  cause  one  of  the  residents  to  move 
to    another    place,    every    merchant    with 
whom  such  person  dealt  before  his  removal 
could  not  recover  because  his  patronage  had 
been  lost  after  his  change  of  residence?     It 
will  be  readily  seen  that  such  claims   for 
damages    might    be    extended    into    almost 
limitless   ramifications.     They   do  not    fall 
within  the  rules  in  cases   where  property 
has  been  physically  injured,  or  there   has 
been  some  interference  with  an  easement 
or   right    connected    with    or   appurtenant 
thereto. 

Thus,  in  some  cases  there  was  an  inter- 
ference with  the  means  of  ingress  and 
egress.  Harvey  v.  Georgia  Soutliem  &  F. 
R.  Co.  00  Ga.  66,  16  S.  E.  783;  Brunswick 
&  W.  R.  Co.  v.  Hardey,  112  Ga.  604,  52 
L.RA.  396,  37  S.  E.  888.  In  another  a  city 
erected  in  a  street  a  bridge  which  resulted 
in  permanent  injury  to  the  business  con- 
ducted by  a  lessee  of  abutting  property. 
Pause  v.  Atlanta,  98  Ga.  92,  58  Am.  St.  Rep. 
200,  26  S.  K.  489.  In  other  cases  there 
was  a  physical  interruption  of  business. 
Stiurgis  V.  Frost,  56  Ga.  188;  Juchter  v. 
Boehm,  67  Ga.  534.  It  may  also  be  true 
that  if,  by  means  of  a  nuisance,  one  renders 
the  place  of  business  of  another  so  unheal- 
thy or  unpleasant  as  to  drive  away  cus- 
tomers or  prevent  their  coming  to  it,  the 
person  creating  the  nuisance  may  be  liable. 
Bonner  v.  Welbom,  7'Ga.  296;  4  Sutherland, 
Damages,  3d  ed.  1050.  And  although  a 
nuisance  may  also  cause  damage  to  others, 
this  does  not  destroy  the  plaintiff's  right 
of  action  for  injury  peculiar  to  his  property. 
4  Sutherland,  Damages,  3d  ed.  §  1058.  The 
facts  in  such  cases  are  easily  distinguish- 
able from  those  alleged  here.  Injury  to 
property  or  property  rights  causing  loss  of 
custom  in  an  established  business  is  not  the 
same  as  injury  to  customers  claimed  to  re- 
sult in  damage  to  the  property  owner. 

In  the  original  petition  there  was  a  state- 
ment that  the  defendant,  "contriving  and 
intending  to  injure,  prejudice,  and  aggrieve 
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the  plaintiff,  and  to  incommode  and  annoy 
him  in  the  possession,  occupation,  and  en- 
joyment of  his  said  lands,  wrongfully,  in- 
juriously, and  negligently,  and  improperly 
erected  its  dam,  and  constructed  its  plant," 
without  acquiring,  by  purchase  or  condem- 
nation, sufficient  lands  on  the  banks  of  cer< 
tain  rivers  to  enable  it  to  back  water  in 
them  without  injuring  him.  But  this  had 
no  relation  to  killing  his  customers,  or 
making  them  sick,  or  causin*;  them  to  move 


from  the  community,  with  a  specific  intent 
to  injure  him,  and  such  general  allegations 
in  the  original  petition  are  not  sufficient  to 
free  the  portion  of  the  amendment  under 
discussion  from  being  subject  to  objection. 
It  should  have  been  stricken  or  rejected  on 
the  ground  herein  indicated. 

Judgment  affirmed  in  part,  and  reversed 
in  part. 

All  the  Justices  concur. 


KANSAS    SUPREME    COURT. 

W.   C.   HALL 

V. 

KANSAS  CITY  TERRA  COTTA  COM- 
PANY. 

SOUTHWEST  NATIONAL  BANK  OF 
KANSAS  CITY,  MISSOURI,  Interplead- 
er, Appt. 

(97  Kan.  103,  194  Pac.  210.) 

Onmlisbinent  —  asslgued  proceeds  of 
contract. 

3.  Where  a  defendant  corporation  as- 
signed to  a -bank  the  proceeds  of  a  contract 
due  and  to  become  due  for  furnishing  ma- 
terials and  labor  to  a  building  contractor, 
such  assignment  is  valid  as  against  a  garn- 
ishment of  the  funds  in  the  hands  of  the 
building  contractor.  i 

For  other  oaae»,  me  QamiiKment,  11.  «,  in 

Dig.  1-52  A'.  8. 
Asstgament  —  proceeds  of  building  con- 
tract. 

2.  Such  an  assignment  is  not  a  chattel 
mortgage  requiring  registration  to  be  valid 
against  the  claim  of  another  creditor  pro' 
ceeding  by  writ  of  garnishment. 
For  other  eaaee,  «e»  Qamiahmettt,  II.  e,  in 
Dig.  1-52  N.  B. 

(January   8,   1016.) 

APPEAL  by  interpleader  from  an  order 
of  the  District  Court  for  Montgomery 
County  denying  its  motion  for  a  new  trial 
of  an  action  brought  to  recover  the  amount 
alleged  to  l>e  due  on  a  promissory  note,  and 
to  garnish  an  amount  owing  to  defendant 
to  be  applied  upon  plaintiff's  claim,  in  which 
judgment  was  entered  for  plaintiff  against 
the  claim  of  the  interpleader.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  E.  Ziegler,  Edgar  C.  Ellis, 
Hale  H.  Cook,  and  Raymond  6.  Bar- 
nett,  for  appellant: 

The  assignment  and  delivery  to  the  ap- 

Headnotes  by  Dawson,  J. 

Note.  ^  As  to  garnishment  of  money  due 
or  to  become  due  on  a  contract  the  proceeds 
of  which  have  been  assigned  by  the  debtor 
prior  to  the  garnishment,  see  annotation 
following  this  case,  post,  3G.). 
L.R.A.1916D. 


pellant  bank  of  the  Neville  contract,  to  se- 
cure a  valid  debt  and  to  secure  a  loan  then 
made,  gave  the  bank  paramount  right  to 
the  amount  in  controversy.  The  assignment 
was  valid  as  against  a  subsequent  attach- 
ing creditor,  though  so  notice  was  given. 

Clark  V.  Wiss,  34  Kan.  553,  9  Pac.  281 ; 
Corser  v.  Craig,  1  Wash.  C.  C.  424,  Fed. 
Cas.  No.  3,295;  United  States  v.  Vauglian, 
3  Binn.  304,  5  Am.  Dec.  375;  Muir  v. 
Schenck,  3  Hill,  228,  38  Am.  Dec.  633; 
Beckwith  v.  Union  Bank,  9  N.  Y.  211;  Co- 
lumbia Finance  k  T.  Co.  v.  First  Nat.  Bank, 
116  Ky.  364,  76  S.  W.  156;  Whittredge  v'. 
Sweetzer,  189  Mass.  45,  76  N.  E.  222; 
Thayer  v.  Daniels,  113  Mass.  129;  Central 
Trust  Co.  V.  West  India  Improv.  Co.  169 
N.  Y.  314,  62  N.  E.  387;  Niles  v.  Mathusa, 
162  N.  Y.  546,  67  N.  E.  184;  Downer  v. 
South  Royalton  Bank,  39  Vt.  25;  Tingle  v. 
Fisher,  20  W.  Va.  497;  20  Cyc.  1012-1017. 

The  transfer  and  actual  delivery  of  the 
Neville  contract  by  defendant  to  the  bank 
amounted  in  law  to  a  pledge  of  that  con- 
tract and  of  the  beneficial  interest  therein 
and  all  moneys  which  might  be  derived 
therefrom.  This,  under  the  doctrine  of 
pledges,  gave  the  bank  a  superior  right  to 
the  amount  in  controversy. 

Citizens'  Nat.  Bank  v.  Bank  of  Commerce, 
80  Kan.  205,  101  Pac.  1005;  22  Am.  &  Eng. 
Enc.  Law,  2d  ed.  842,  844,  851,  856,  867, 
868,  notes;  First  Nat.  Bank  v.  Harkness, 
42  W.  Va.  156,  32  L.R'.A.  408,  24  S.  E. 
548;  31  Cyc.  78.5,  787,  793,  796,  799;  Came- 
ron V.  Marvin,  26  Kan.  612;  Raper  v.  Har- 
rison, 37  Kan.  243,  15  Pac.  219. 

It  was  error  for  the  court  to  find  that  the 
assignment  and  delivery  of  the  contract 
were  void  as  being  in  the  nature  of  an  un- 
recorded chattel  mortgage. 

Jones,  Chat.  Mortg.  2d  ed.  §  278;  Preston 
Nat.  Bank  v.  George  T.  Smith  Middlings 
Purifier  Co.  84  Mich.  364,  47  N.  W.  502; 
Lawrence  v.  McKenzie,  88  Iowa,  432,  55  N. 
W.  50.5;  Bacon  v.  Bonham,  27  N.  J.  Eq. 
209;  Marsh  v.  Woodbury,  1  Met.  436;  Mon- 
roe V.  Hamilton,  60  Ala.  226;  Vanmeter  v. 
McFaddin,  8  B.  Mon.  435;  Wlnsor  v.  Mc- 
Lellan,  2  Story,  492,  Fed.  Cas.  No.  17,887; 
Newby  v.  Hill,  2  Met.  (Ky.)  630;  William- 
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son  V.  New  Jersey  Southern  R.  Co.  26  N. 
J.  Eq.  398;  Kirkland  t.  Brune,  31  Gratt. 
126;  Spalding  v.  Paine,  81  Ky.  416. 

Messrs.  J.  H.  Keith,  A.  R.  lAmb,  and 
W.  S.  Keith,  for  appellee: 

Property  not  in  existence  is  not  subject 
to  pledge  or  mortgage. 

Long  V.  Bines,  40  Kan.  216,  10  Am.  St. 
Rep.  189,  16  Pac.  339;  40  Kan.  220,  10 
Am.  St.  Rep.  192,  19  Pac.  796;  Cameron 
V.  Marvin,  26  Kan.  612;  T.  B.  Townsend 
Brick  &  Contracting  Co.  v.  Allen,  62  Kan. 
311,  .52  L.B.A.  323,  84  Am.  St.  Rep.  388, 
62  Pac.  1008;  First  Nat.  Bank  v.  Mc- 
intosh &,  P.  Live-Stock  &.  Commission  Co. 
72  Kan.  603,  84  Pac.  535. 

To  preseri-e  the  lien  of  a  pledgee  or  to  re- 
tain the  title  as  a  mortgagee  in  possession, 
the  pledgee  or  mortgagee  must,  after  the 
delivery  of  the  property,  continue  to  have 
the  actual  possession,  care,  custody,  and 
control  of  the  property  mortgaged  or 
pledged,  and  this  possession  cannot  be  held 
by  the  mortgagor  or  pledgeor  as  agent  of 
the  mortgagee  or  pledgee. 

Swiggett  V.  Dodson,  38  Kan.  702,  17  Pac. 
594 ;  Smith-Frazer  Boot  &  Shoe  Co.  T.  Ware, 
47  Kan.  483,  28  Pac.  159;  Moore  v.  Shaw, 
1  Kan.  App.  103,  40  Pac.  929;  Geiser  Mfg. 
Co.  V.  Murray,  84  Kan.  450,  L.R.A. — ,  — , 
114  Pac.  1046;  Frankhouser  v.  Fisher,  54 
Kan.  738,  39  Pac.  705. 

To  constitute  a  valid  pledge,  delivery  of 
the  thing  pledged  must  be  first  made,  and 
then  the  pledgee  must  continue  in  the  ac- 
tual possession  and  control  of  the  property 
pledged. 

Paper  v.  Harrison,  37  Kan.  245,  15  Pac. 
219;  Atkinson  v.  Bush,  91  Kan.  860,  139 
Pac.  393:  Cray  v.  Doty,  77  Kan.  448,  94 
Pac.  1009. 

Dawson,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff,  W.  C.  Hall,  commenced  this 
action  on  October  12,  1912,  against  the  Kan- 
sas City  Terra  Cotta  Company  to  recover 
on  the  defendant's  promissory  note,  and  on 
the  same  day  caused  garnishment  proceed- 
ings to  be  served  on  Albert  Neville,  a  Cof- 
feyville  contractor.  Neville,  the  garnishee, 
answered  and  alleged  that  on  July  26,  1912, 
he  had  entered  into  a  written  contract  witli 
the  defendant,  the  Kansas  City  Terra  Cotta 
Company,  for  certain  materials  to  be  de- 
livered to  him  at  Coffeyville  on  or  before 
September  20,  1912.  Other  allegations  cov- 
ered failure  of  the  terra  cotta  company  to 
comply  in  full  with  its  contract,  consequent 
damages  to  garnishee,  including  freight 
bills  which  he  was  compelled  to  pay  for  the 
defendant,  etc.  He  also  pleaded  that  on  No- 
vember 16,  1912,  he  had  been  notified  by 
the  Southwest  National  Bank  of  Kansas 
L.R.A.1916D. 


City,  Missouri,  that  the  claim  of  the  terra 
cotta  company  had  been  assigned  to  it  on 
September  16,  1912,  and  advising  him  that 
all  the  proceeds  of  his  contract  should  be 
paid  to  the  bank.  He  also  prayed  that  the 
bank  should  be  impleaded  and  required  to 
set  up  its  rights,  and  that  he  be  protected. 

By  leave  of  court,  the  bank  filed  its  an- 
swer and  cross  petition,  and  by  agreement 
of  parties,  and  with  the  approval  of  the 
court,  Neville,  the  garnishee,  was  permitted 
to  pay  into  court  a  sum  of  money  and  was 
discharged.  This  action  thereupon  pro- 
ceeded between  the  plaintiff  and  the  inter- 
pleading bank. 

Incorporated  in  the  terms  of  the  terra 
cotta  company's  note  of  September  16,  1912, 
to  the  bank,  was  the  following:  "Having 
deposited  with  said  bank  as  collateral  se- 
curity (being  the  legal  holder)  for  the  pay- 
ment thereof,  and  also  for  all  other  present 
or  future  demands  or.  claims  of  any  kind 
of  the  said  bank  against  the  undersigned, 
due  or  not  due  (give  brief  description  or 
summary  of  collateral  here),  sundry  con- 
tracts which  the  makers  and  indorsers  here- 
of hereby  authorize  said  bank,  or  its  presi- 
dent or  cashier,  to  sell  without  notice  at 
public  or  private  sale  at  option  of  said 
bank  or  its  assigns  (and  with  the  right  to 
said  bank  or  its  assigns  to  be  the  purchaser 
of  all  or  any  part  of  said  collateral,  at  any 
such  stile),  in  case  of  nonperformance  of 
the  promise,  applying  the  net  proceeds  to 
the  payment  of  the  note,  including  interest, 
and  accounting  for  the  surplus,  if  any,  and 
in  case  of  deficiency,  promise  to  pay  said 
bank,  or  its  order,  the  amount  thereof  forth- 
with after  such  sale,  with  interest  as  pro- 
vided above;  and  in  case  of  any  exchange 
of,  or  additions  to,  the  collaterals  above 
named,  the  provision  of  this  note  shall  ex- 
tend to  such  new  or  additional  collaterals. 
The  margin  of  collaterals  to  be  kept  satis- 
factory to  said  bank,  or  in  default  thereof, 
the  note  to  become  due  and  payable." 

The  instrument  purporting  to  assign  the 
Neville  contract  to  the  bank  professed  on 
its  face  to  be  an  "assignment  of  collateral, 
contracts  for  work  and  material."  In  sub- 
stance it  recited  that  the  terra  cotta  com- 
pany was  a  customer  of  the  bank,  indebted 
to  it,  and  contemplated  further  indehtcd- 
ne.ss,  and  to  secure  the  payment  thereof  the 
debtor  set  over  to  the  bank  certain  items 
including  the  Neville  contract,  and  con- 
tinues thus: 

"The  purpose  of  this  assignment  is  to 
transfer  to  assignee  the  net  contract  price, 
that  is  to  say,  the  sums  due  and  to  accrue 
upon  this  contract  to  assignor  over  and 
above  necessary  expenditures  of  like  nature 
at  the  point  of  construction, — no  allowances 
for   ontlays   or   expenditures   at   point  of 
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manufacture  to  be  made  except  upon  writ- 
ten consent  of  assignee. 

"To  avoid  embarrassment  to  business  of 
assignor  and  to  relations  of  assignor  with 
contracting  parties,  assignor  is  hereby  made 
agent  of  assignee,  to  receive  and  receipt  for 
sum»  due  and  payable  and  to  become  due 
and  payable  upon  the  above  aiisigned  items; 
however,  same  to  be  for  account  and  use 
of  assignee,  and  all  sums  so  collected  by 
said  assignor  to  be  forthwith  turned  over 
to  assignee  for  credit  in  pursuance  of  the 
purpose  above  stated.  Provided,  however, 
that  this  agency  is  to  be  subject  to  revoca- 
tion by  assignee,  and  right  of  accounting 
at  any  and  all  times  is  expressly  reserved." 

The  district  court  found  that  the  terra 
cotta  company  was  indebted  to  the  bank, 
and  that,  for  the  purpose  of  securing  the 
same  and  to  procure  a  farther  loan  which 
vras  then  made,  the  contract  between  Neville 
and  the  terra  eotta  company  was  assigned 
and  delivered  to  the  bank  on  September 
16,  1912;  that  the  bank  did  not  notify 
Keville  until'  about  a  month  after  this  ac- 
tion and  garnishment  were  begun.  The 
court's  judgment,  in  part,  proceeds  thus: 
"The  court  further  finds  that  said  assign- 
ment, taken  and  considered  in  connection 
with  a  number  of  similar  transactions  be- 
tween the  said  terra  cotta  company  and  the 
bank,  and  their  method  of  doing  business 
and  course  of  dealing,  as  shown  by  the  evi- 
dence, is  and  was  a  conveyance  intended  to 
operate  as  a  mortgage  of  personal  property, 
and  that  it  was  not  accompanied  by  a  de- 
livery to  the  bank  of  the  property,  nor  was 
it  followed  by  any  actual  or  continued 
change  of  possession  of  the  property  cov- 
ered by  the  conveyance.  The  court  further 
finds  that  neither  said  assignment  from  said 
terra  cotta  company  to  said  bank,  nor  any 
copy  thereof,  was  ever  filed  or  made  of  rec- 
ord in  the  ofGce  of  the  register  of  deeds  of 
Montgomery  county,  Kansas,  or  elsewhere, 
and  that  the  said  assignment  is  void  as 
against  the  plaintiif,  W.  0.  Hall." 

From  this  judgment  and  its  incidents  the 
bank  appeals. 

The  general  rule  is  that  garnishment, 
like  other  proceedings  in  invitum,  only  af- 
fects the  actual  property,  money,  credits, 
and  effects  of  the  debtor  in  the  hands  of 
the  garnishee,  and  the  rule  relating  to  bona 
fide  holders  or  purchasers  without  notice 
has  no  application.  Kansas  Invest.  Co.  v. 
Jones,  2  Kan.  App.  638,  42  Pac.  035;  Brad- 
ley V.  Byerley,  3  Kan.  App.  357,  42  Pac. 
930;  Johnson  v.  Brant,  38  Kan.  754,  17  Pac. 
794;  Bock  Island  Lumber  &  Mfg.  Co.  v. 
Equitable  Trust  &  Invest.  Co.  54  Kan.  124, 
37  Pac.  983;  Citizens  Nat.  Bank  v.  Bank 
of  Commerce,  80  Kan.  205,  207,  101  Pac. 
1005 :  Mason  v.  Saunders,  89  Kan.  300,  131 
I,.R.A.]916D. 


Pac.  ii62.  In  20  Cyc.  1012,  it  is  said: 
"Where  the  principal  defendant  has  madt-  a 
valid  assignment  of  the  garnishee's  indebt- 
edness, or  conveyance  of  the  property  in 
his  possession  lielonging  to  such  defendant, 
before  the  service  of  the  summons  upon  the 
garnishee,  the  latter  cannot  be  charged  on 
account  of  such  debt  or  property.  The 
above  rule  is  especially  applicable  to  bills 
of  exchange,  promissory  notes,  and  other 
evidences  of  indebtedness,  and  where  such 
paper  is  assigned  or  transferred  in  good 
faith  before  the  drawer,  maker,  or  indorser 
thereof  is  served  in  garnishment  proceedings 
by  a  creditor  of  the  payee,  or  of  the  last 
holder  thereof,  the  rights  of  the  assignee 
or  transferee  are  not  affected  by  such  pro- 
ceedings."   Page  1013. 

"In  the  absence  of  statutory  provision 
prescribing  the  mode  of  assignment,  no  par- 
ticular mode  or  form  is  necessary  to  effect  a 
valid  assignment  of  property,  claims,  or 
debts  so  as  to  defeat  garnishment  proceed- 
ings by  a  creditor  of  the  assignor.  If  the 
intent  of  the  parties  to  effect  an  assignment 
be  clearly  established,  that  is  sufGcient,  and 
the  assignment  may  be  in  the  form  of  an 
agreement  or  order  or  any  other  instrument 
which  the  parties  may  see  fit  to  use  for  that 
purpose.  .     .     The  rule  is  sometimes 

broadly  stated  that  an  assignment  is  not 
complete  so  as  to  defeat  proceedings  in 
garnishment  until  the  garnishee  is  notified 
thereof;  however,  this  rule  seems  to  be  sub- 
ject to  limitations;  thus,  as  between  assign- 
or and  assignee,  it  is  not  necessary  to  the 
validity  of  an  assignment  that  the  garnishee 
be  notified  thereof;  and  the  assignment  will 
likewise  be  complete  as  against  creditors 
of  the  assignor  instituting  garnishment  pro- 
ceedings after  assignment  and  before  notice 
of  the  assignment  to  the  garnishee,  provided 
that  notice  of  the  assignment  be  given  to 
the  garnishee  in  time  to  permit  him  to  dis- 
close the  assignment  in  his  answer  to  th^ 
garnishee  process."    Pages  1014,  1016,  1017. 

The  district  court  treated  the  assignment 
of  the  contract  between  the  terra  cotta  com- 
pany and  Neville  as  a  chattel  mortgage.  If 
it  were  treated  as  a  mortgage  of  the  con- 
tract, then  the  possession  of  the  contract 
by  the  bank  would  obviate  all  necessity  for 
its  registration.  Nothing  is  more  common 
than  the  advancement  of  funds  to  contract- 
ors and  manufacturers,  and  while  banks 
with  proper  prudence  usually  take  more 
tangible  security  than  the  potential  and 
possible  future  profits  of  the  pending  con- 
tracts of  the  borrowers,  yet  there  is  no  im- 
propriety in  taking  an  assignment  of  the 
latter  also;  nor  does  the  statute  require 
such  assignments  to  be  recorded. 

When  the  borrower  thus  assigns  his  con- 
tract or  the  possible  profits  of  bis  contract 
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in  good  faith,  Buch  assignmentB  ehonld  be 
respected.  Nor  can  a  '  later  garnishing 
creditor  justly  complain.  The  garnishment 
process  only  reaches  the  property,  assets,  and 
credits  of  the  debtor,  and  not  that  of  which 
the  debtor  was  formerly  the  owner,  nor  that 
which  he  has  lawfully  assigned  to  a  third 
party. 

This  view  seems  to  be  amply  sustained  by 
the  authorities.  In  Clark  t.  Wiss,  34  Kan. 
553,  555,  9  Pac.  281,  283.  it  was  held  that 
"a  debt  due  for  goods  sold  and  delivered, 
and  resting  for  evidence  on  a  book  account, 
may  be  assigned,  and  such  assignment  is 
valid  if  made  by  mere  delivery." 

In  the  casi>  at  bar,  the  debt  due  from  Nev- 
ille to  the  terra  eotta  company  for  goods 
sold  and  delivered,  and  resting  for  evidence 
on  a  written  contract,  was  assigned  to  the 
bank,  and  such  assignment  must  likewise 
be  valid  though  made  only  by  mere  deliver} 
of  the  contract. 

In  Citizens'  Nat.  Bank  v.  Bank  of  Com- 
merce, 80  Kan.  205,  207,  101  Pac.  1005, 
1006,  it  was  said:  "We  understand  that 
when  personal  property  is  pledged  the 
pledgee  acquires  a  right  thereto  which  is 
superior  to  any  right  that  can  thereafter 
be  given  by  the  pledgeor  or  be  acquired  by 
a  subsequent  attachment  issued  in  an  action 
against  him.  22  Am.  &  Eng.  Enc.Law,  867, 
868,  and  notes;  First  Nat.  Bank  v.  Hark- 
ness,  42  W.  Va.  166,  32  L.R.A.  408,  24  S.  E. 
548.  The  assignment  and  delivery  of  the  cer- 
tificate constitute  a  delivery  of  tiie  property 
i-epresented  thereby.  22  Am.  k  Eng.  Enc. 
Law,  866.  In  the  second  edition  of  Jones  on 
Pledges  and  Collateral  Security,  S  37,  it  is 
said:  'A  delivery  of  a  document  of  title, 
which  serves  to  put  the  pledgee  in  posses- 
sion of  the  goods,  is  equivalent  to  an  actual 
delivery  of  them.'  This  question  was  dis- 
cussed and  authorities  were  collected  in  the 
case  of  First  Nat.  Bank  v.  Harkness,  supra. 
See  also  Continental  Nat.  Bank  v.  Eliot  Nat. 
Bank  (C.  C.)  7  Fed.  369.  The  great  weight 
of  authority  seems  to  be  that  this  kind  of 
delivery  is  suflicient  to  constitute  a  pledge. 
A  completed  pledge  has  the  effect  of  depriv- 
ing the  pledgeor  of  all  control  over  the  prop- 
erty, as  far  as  the  interest  of  the  pledgee  is 
concerned.  He  can  neither  sell  nor  encumber 
it  so  as  to  dispose  of  or  impair  the  rights 
of  the  pledgee  therein.  It  seems  clear  that 
what  he  cannot  do  personally  cannot  be  done 
by  a  writ  of  attachment.  Generally,  the 
rule  has  been  that  an  attachment  takes  only 
the  interest  which  the  owner  has  when  the 
writ  is  levied." 

The  latter  case  is  also  pertinent  on  the 
question  of  the  necessity  for  registration  or 
other  notice.  It  was  said:  "The  fact  that 
the  attachment  creditor  acted  in  good  faith 
and  without  notice  of  the  pledge  is  not 
L.R.A.3916D. 


invportant,  as  there  is  no  law  requiring 
pledges  to  be  recorded." 

It  is  urged  that  the  assignment  of  this 
contract  was  only  part  of  a  larger  transac- 
tion in  which  the  terra  cotta  company  mort- 
gaged its  entire  plant  and  assets  to  the 
bank,  and  since  such  mortgage  was  unre- 
corded, it  and  all  its  incidents,  including 
this  assignment,  are  void  against  the  plain- 
tiff, armed  with  a  writ  of  garnishment. 
This  view  did  not  meet  the  approval  of  this 
court  in  Clark  v.  Wiss,  supra,  where  the 
assignee  of  the  book  accounts  prevailed 
against  the  garnisheeing  creditor,  notwith- 
standing the  defects  in  the  mortgage  under 
which  the  assignee  also  claimed.  Again,  it 
ia  urged  that  under  the  assignment,  the 
bank  was  only  to  receive  whatever  net  profit 
might  result  from  the  Neville  contract,  and 
there  was  n(Hie  such  at  the  time  of  the  as- 
signment, consequently  nothing  was  con- 
veyed to  the  bank.  To  this  there  appears 
to  be  two  answers:  (1)  Neville  has  paid 
a  sum  of  money  into  court,  which  seems  to 
settle  the  question  as  to  whether  he  owed 
the  terra  cotta  company.  (2)  The  instru- 
ments from  the  terra  cotta  company  which 
we  have  set  out  above  do  not  justify  the 
interpretation  that  only  the  net  profits  of 
the  Neville  contract  were  assigned  to  the 
bank.  The  pertinent  clause  is:  "The  pur- 
pose of  this  assignment  is  to  transfer  to 
assignee  the  net  contract  price;  that  is  to 
say,  the  sums  due  and  to  accrue  upon  this 
contract  to  assignor  over  and  above  neci-s- 
sary  expenditures  of  like  nature  at  the 
point  of  construction, — no  allowanees  for 
outlays  or  erpenditures  at  point  of  manu- 
facture to  be  made  except  upon  written  con- 
sent of  assignee." 

The  "point  of  construction"  was  Coffey- 
ville,  and  the  "point  of  manufacture"  was 
Kansas  City.  The  net  proceeds  thus  in- 
cluded tiie  cost  of  manufacture,  so  tliat  the 
assignment  fairly  read  covered  much  more 
than  mere  possible  net  profits.  It  virtually 
covered  the  value  of  the  goods  furnished, 
less  possible  charges  at  Coffeyville. 

This  brings  us  to  the  concluding  ques- 
tion, and,  indeed,  to  the  only  question  which 
presents  any  serious  diflteulty  in  this  case. 
We  have  said  that  if  this  conveyance  were 
treated  as  a  chattel  mortgage,  the  physical 
possession  of  the  contract  by  the  bank  would 
obviate  the  necessity  of  its  registration. 
Tlie  law  is  equally  well  settled  that  if  it 
were  treated  as  a  pledge,  neither  registra- 
tion nor  notice  would  be  necessary  to  en- 
force it.  But  the  appellee,  with  much  force 
and  show  of  authorities,  insists  that  the 
appellant  cannot  rely  on  these  settled  prin- 
ciples liecanse  the  bank  did  not  have  exclu- 
sive control  over  the  contract  and  its  perti- 
nent incidents ;  that  the  bank  left  the  terra 
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cotta  company  in  control :  that  the  bank  dis- 
avowed any  responsibility  to  carry  out  the 
contract  asijigned  to  it;  that  the  terra  cotta 
company  afterwards  clianged  and  reduced 
the  contract  price  with  Neville  without  the 
knowledge  and  consent  of  the  bank;  that 
it  adopted  the  assij^nor  as  its  agent  to  re- 
ceive and  receipt  for  sums  due  and  to  be- 
come due  under  the  contract,  requiring  it 
to  account  to  the  assignee  for  the  moneys 
thus  collected. 

Does  this  situation  create  any  distinction 
recognized  by  the  precedents?  As  a  chattel 
mortgage  it  undoubtedly  would  do  so,  for 
however  binding  such  a  mortgage  would  be 
between  the  parties,  it  would  not  affect 
third  parties  where  the  mortgage  was  not 
recorded  and  the  mortgagee  was  not  in  ex- 
clusive possession.  Swiggett  t.  Dodson,  38 
Kan.  708,  17  Pae.  694;  Smith-Frazcr  Boot 
t  Shoe  Co.  T.  Ware,  47  Kan.  483,  28  Fac. 
169;  Geiaer  Mfg.  Co.  v.  Murray,  84  Kan. 
450,  I*RjL— ,  — ,  114  Pac.  1046.  The  same 
necessity  as  to  possession  applies  to  pledges; 
the  pledgee  must  secure  and  maintain  ex- 
clusive control  of  the  thing  pledged.  Raper 
v.  Harrison,  37  Kan.  243,  245,  15  Pac.  219; 
Gray  v.  Doty,  77  Kan.  446,  448,  94  Pac. 
1008;  Atkinson  v.  Bush,  01  Kaa.  860,  139 
P»c.  303;  6  R.  C.  U  387. 

But  in  our  opinion  the  assignment  was 
neither  a  chattel  mortgage  nor  a  pledge.  It 
was  simply  what  it  purported  to  be, — an 
assignment  of  a  sum  or  sums  of  money  due 
and  to  become  due.  There  was  nothing 
about  the  transaction  which  was  unusual 
or  against  public  policy.    This  gen»'al  sub- 


ject is  one  which  might  well  be  regulated 
by  statute,  but  so  far  it  has  been  left  free 
to  develop  in  the  usual  course  of  modern 
business.  Cameron  v.  Marvin,  26  Kan.  612 
(Syl.  tf  4,  6) ;  Columbia  Finance  &  T.  Co 
V.  First  Nat.  Bank,  116  Ky.  364,  76  S.  W 
156;  Thayer  v.  Daniels,  113  Mass.  129; 
Whittredge  v.  Sweetser,  180  Mass.  45,  "ii 
N.  B.  222;  Muir  v.  Schenck,  3  Hill,  228, 
38  Am.  Dec.  633;  Niles  v.  Mathusa,  102 
N.  y.  646,  57  N.  E.  184;  Central  Trust  Co. 
v.  West  India  Improv.  Co.  169  N.  Y.  314, 
62  N.  E.  387;  United  States  v.  Vaughan,  3 
Binn.  394,  6  Am.  Dee.  376 ;  Downer  v.  South 
Royalton  Bank.  30  Vt.  26;  Tingle  t.  Fisher, 
20  W.  Va.  497;  First  Nat.  Bank  v.  Hark- 
ness,  42  W.  Va.  156,  32  L.R.A.  408,  24  S. 
E.  648;  4  Cyc.  17,  20. 

We  do  not  tliink  the  fact  that  the  terra 
cotta  company  was  made  the  agent  of  the 
bank  to  collect  the  proceeds  of  the  contraft 
can  affect  the  validity  of  the  assignment. 
Neither  can  the  later  modification  of  the 
contract  by  remitting  $390  of  the  contract 
price,  niat  deduction  in  plain  terms  recog- 
nized that  "this  money  is  subject  to  the 
order  of  the  court."  Recurring  to  the  prop- 
osition first  laid  down,  that  the  garnishee- 
ing  creditor  can  reach  only  the  property  of 
the  defendant  in  the  hands  of  its  debtor, 
the  plaintiff  could  not  reach  or  attach  that 
which  had  already  passed  by  lawful  assign- 
ment, and  this  necessitates  a  reversal  of 
the  judgment  with  instructions  to  render 
judgment  for  the  interpleader. 


Annotation — Garnishment  of  money  due  or  to  become  due  on  a  contract 
the  proceeds  of  which  have  been  assigned  by  the  debtor  prior  to  the 
garnishment  ( 


Oenerallj,  as  to  priority  rights  of  dif- 
ferent assignees  of  funds  in  the  hands  of 
third  person,  see  note  to  Phillips's  Es- 
tate, 66  LJt.A.  760;  and  as  to  garnish- 
ment of  unliquidated  claims,  see  note  to 
Waples-Platter  Grocer  Co.  v.  Texas  &  P. 
R.  Co.  59  L.R.A.  353. 

It  is  intended  in  the  present  annotation 
to  ooy«r  not  only  the  question  of  the 
right  to  garnishee  the  proceeds  of  gen- 
eral contracts,  but  also  of  contracts  of 
employment  where  the  question  is  as  to 
the  right  to  garnishee  salary,  wages,  or 
earnings.  And  included  among  the  lat- 
ter class  of  cases  are  some  where,  strict- 
ly speaking,  no  contract  of  employment 
existed.  However,  the  annotation  does 
not  cover  public  officer  cases,  bnt  for 
such  eases  see  the  note  to  Roesch  v.  W. 
B.  Worthen  Co.  31  L.R.A.(N.S.)  374, 
which  treats  the  general  question  of  the 
effect  of  assignments  of  unearned  salary 
L.R.A.1916D. 


or  fees  of  public  officers  to  put  the  same, 
when  earned,  beyond  the  reach  of  credi- 
tors. 

General  contract  cases  and  employ- 
ment contract  cases  are  separately  treat- 
ed herein,  because  of  the  fact  that  some 
elements  often  enteor  into  the  decision  of 
a  case  of  the  latter  class  which  would 
be  foreign  to  an  adjudication  falling 
within  the  first  group,  but  as  the  general 
controlling  principles  are  in  the  main 
similar,  both  groups  should  be  consulted 
in  practically  all  instances. 

Prooeeds   of   general   eoatraets. 

The  general  rule  is  that  a  creditor  of  a 
contractor  cannot  garnishee  any  proceeds 
of  the  contractor  in  the  hands  of  the 
oontraetee  which  the  contractor  has  pre- 
viously assigned  in  good  faith,  for  a 
valuable  consideration,  and  with  notice 
to  or  the  assent  of  the  garnishee,  to  a 
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third  person.^  This  rule  is  an  applica- 
tion of  the  general  rule  of  law  that  the 
plaintiff  cannot  reach  and  subject  to  the 
payment  of  his  debt  by  process  of  gar- 
nishment any  funds,  property,  or  de- 
mands that  the  defendant  debtor  him- 
self could  not  recover  in  an  action  ex 
contractu  against  the  garnishee.' 

The  general  rule,  however,  is  subject 
to  an  exception,  which  is  that  the  plain- 
tiff can  so  reach  such  assets  in  the  hands 
of  the  garnishee  where  the  assignment  to 
the  third  person  was  fraudulent  and 
therefore  void  in  toto,  although  on  ac- 
count of  such  assignment  the  debtor  him- 
self could  not  recover  them  of  the  gar- 
nishee.* 

And  while  some  courts  might  hold  that 
notice  of  the  garnishment  would  have  to 
be  brought  home  to  the  contractee  before 
service  of  the  summons  of  garnishment, 
in  order  to  entitle  the  assignee  to  prior- 


ity, the  better  rule  undoubtedly  is  that 
the  assignee  is  entitled  to  priority  over 
the  gamisheeing  creditor,  if  the  gar- 
nishee has  notice  of  the  assignment  in 
time  to  permit  him  to  plead  such  assign- 
ment in  his  answer.* 

And  in  the  absence  of  a  controlling 
statute,  the  general  rule  above  outlined 
holds  even  though  the  amount  assigned 
is  in  excess  of  what  is  sufScient  to  fully 
satisfy  the  obligation  of  the  assignor  to 
the  assignee,'  the  plaintiff's  remedy  in 
such  case  being  to  garnishee  the  assignee 
and  thereby  reach  the  excess  sum  that 
will  come  into  his  hands  as  a  result  of 
the  assignment  before  such  excess  is  paid 
over  to  the  defendant,*  for  to  sus- 
tain a  garnishment  against  the  contractee 
would  be  to  permit  the  plaintiff  to  obtain 
a  judgment  against  him  for  a  part  of  the 
sum  assigned,  which  would  result  in  the 
splitting  up  of  a  single  cause  of  action 


1  The  following  cases  support  this  rule: 
American  Trust  &  Sav.  Bank  v.  O'Barr 
(1915)  —  Ala.  App.  — ,  67  So,  794  (con- 
tractor assigned  all  sums  due  and  to  be- 
come due  on  a  contract  to  construct  part 
of  a  railroad,  as  security  for  money  ad- 
vanced and  for  such  future  advances  as 
might  be  made) ;  Hawley  v.  Bristol  (1872) 
39  Conn.  26  (contractor  assigned  suras  due 
and  to  become  due  on  a  contract  to  build 
a  house) ;  Porter  v.  Title  Guaranty  & 
Surety  O.  (1912)  21  Idaho,  318,  121  Pac. 
548  (contractor  for  the  construction  of 
canals  and  ditches  assigned  all  payments 
to  be  made  on  the  contract  and  all  freight 
rebates  recovefable  thereunder,  in  consid- 
eration of  advancements  by  assignee); 
Gray  t.  Bever  (1905)  122  lU.  App.  1  (con- 
tractor assigned  a  part  of  the  money  to 
become  due  on  a  contract  for  digging  a 
well) ;  Hai.1  v.  Kansas  City  Tebba  Cotta 
Co.,  ante,  361  (contractor  assigned  proceeds 
of  a  contract  due  and  to  become  due  for 
labor  and  materials  furnished,  as  collateral 
security  for  advancements  which  were  made 
or  should  be  made) ;  Lutter  v.  Grosse 
(1904)  26  Ky.  L.  Rep.  585,  82  S.  W.  278 
(contractor  for  construction  of  schoolhouse 
equitably  assigned  portions  of  contract 
price  to  subcontractor) ;  Millett  v.  Swift 
(1910)  138  Ky.  408,  128  S.  W.  312  (subcon- 
tractor for  construction  of  part  of  a  rail- 
road assigned  moneys  to  become  due  under 
his  contract,  for  advances  made,  etc.) ; 
Chester  v.  McDonald  (1904)  185  Mass.  54, 
69  N.  E.  1075  (contract  for  the  making  of 
a  granite  monument) ;  William  Gilligan  Oo. 
v.  Casey  (1910)  205  Mass.  26,  91  N.  E.  124 
(one  contracting  to  furnish  a  citjr  with 
sand,  gravel,  and  crushed  stone  assigned 
the  money  to  be  received  thereunder) ; 
Mack  Mfg.  Co.  v.  Smoot  (1904)  102  Va. 
724,  47  S.  E.  859  (contractor  for  public 
improvement  assigned  proceeds  due  and  to 
become  due  under  contract) ;  Balliet  v. 
Scott  (1873)  32  Wis.  174  (contractor  for 
construction  of  portion  of  railroad  assigned 
1,.R.A.1916D. 


such  part  of  contract  price  as  would  be 
necessary  to  pay  laborers  hired  by  him). 
And  see  H.  A.  Grimwood  Co.  v.  Capital  Hill 
Bldg.  &  Constr.  Co.  (1906)  28  R.  L  32,  65 
Atl.  304;  and  South  Texas  Lumber  Cki.  v. 
Concrete  Constr.  Co.  (1911)  —  Tex.  Civ. 
App.  — ,  139  S.  W.  913. 

'American  Trxiat  &  Sav.  Bank  v.  O'Barr 
(Ala.)  supra;  Walton  v.  Horkan  (1900)  112 
Ga.  814,  81  Am.  St.  Rep.  77,  38  S.  E.  105, 
wherein  it  was  said  that  the  plaintiff  in 
garnishment  stands  in  no  better  position 
than  the  defendant,  there  being  no  fraud; 
Hall  v.  Kansas  Citt  Tbbka  Cotta  Co., 
wherein  the  court  said  that  a  garnisheeing 
creditor  can  reach  only  the  property  of  the 
defendant  in  the  hands  of  the  debtor,  and 
that  property  la]vfuUy  assigned  is  within 
the  rules;  Millett  v.  Swift  (Ey.)  supra, 
wherein  it  was  said  that  the  plaintiff  ac- 
quired only  such  rights  against  the  gar- 
nishee as  the  assignor  had;  BalUet-v.  Soott 
(Wis.)   supra. 

*  American  Trust  &,  Sav.  Bank  v.  03arr 
(Ala.)  supra. 

*  Hall  v.  Kansas  Citt  Tebba  Cotta  Co 
And  see  Walton  v.  Horkan  (6a.)  supra, 
holding  that  an  assignment  of  a  fund  to 
become  due  under  a  contract  for  lumbo', 
as  security  for  advancements  made  to  en- 
able defendant  "to  get  out  the  lumber," 
was  entitled  to  priority  over  a  subsequent 
garnisheeing  creditor,  even  though  the  gar- 
nishee had  not  been  notified  of  the  assign- 
ment before  the  service  of  the  summons  of 
garnishment. 

For  a  treatment  of  the  general  question 
of  priority  of  garnishment  over  prior  as- 
signment as  affected  by  notice  or  lack  of 
notice,  see  annotation  to  Market  Nat.  Bank 
V.   Raspberry,   L.R.A.  — ,  — . 

*  American  Trust  &,  Sav.  Bank  v.  O'Barr 
(Ala.)  supra. 

<  (Ala.)  Ibid.  But  for  a  statute  which 
subjects  the  surplus  in  the  hands  of  the 
garnishee  to  garnishment,  see  infra,  24,  text 
and  note. 
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against  the  garnishee,  who  before  the 
garnishment  had,  by  accepting  and  as- 
senting to  the  assignment,  bound  himself 
to  pay  the  whole  fond  to  the  assignee, 
and  to  hold  that  the  plaintiff  may  re- 
cover a  part  and  the  assignee  a  part 
would  be  to  hold  thnt  one  cause  of  action 
may  be  split  into  several.''  But  an  as- 
signment, as  security  for  advances,  of  the 
proceeds  of  an  executory  contract,  which 
exceed  in  amount  the  assignee's  claim, 
is  void  as  against  creditors  of  the  as- 
signor to  the  extent  of  the  excess,  under 
a  statute  providing  that  all  assignments 
of  goods,  chattels,  or  things  in  action 
made  in  trust  for  the  use  of  the  person 
making  the  same  are  void  against  credi- 
tors existing  and  subsequent  of  such 
person,  but  the  invalidity  exists  only  to 
such  excess,  as  that  is  the  extent  to  which 
a  trust  is  created  for  the  use  or  benefit 
of  the  assignor.* 

And  a  gamisheeing  creditor  cannot  de- 
feat prior  assignments  of  the  proceeds 
of  a  contract,  upon  the  ground  that  a 
part  only  of  the  amount  to  become  due 
under  the  contract  was  assigned,  and 
that  a  contract  is  an  entirety  and  can- 
not be  split  up  to  suit  the  convenience 
of  the  contractor,  as  this  is  an  objection 
which  could  be  raised  by  the  contractee, 
if  at  all.» 

With  respect  to  the  question  whether 
or  not  the  recording  of  an  assignment  of 
a  contract  due  or  to  become  due  is  es- 
sential to  its  validity  as  against  the  claim 
of  another  creditor  subsequently  pro- 
ceeding by  writ  of  garnishment,  it  seems 
that,  in  the  absence  of  express  statutory 


provision  to  the  contrary,  recording  is 
not  necessary.  At  least,  it  has  been  held 
that  the  general  registration  statutes 
have  no  application  to  an  assignment  of 
the  proceeds  of  a  construction  contract,*' 
and  that  such  an  assignment  is  neither  a 
chattel  mortgage  nor  a  pledge,'^  within 
the  meaning  of  the  statutes  requiring  a 
recording  of  such  instruments. 

Wages,   salary,   and   eamlnga— gener- 
ally. 

Generally,  as  to  validity  of  assignment 
of  wages  or  salary  to  be  earned,  see 
Rodijkeit  v.  Andrews,  5  L.R.A.(N.S.) 
564,  and  the  note  appended  thereto.  As 
to  effect  of  assignment  of  unearned 
salary  or  fees  of  public  officers  to  put 
the  same,  when  earned,  beyond  the  reach 
of  creditors,  see  note  to  Roesch  v.  W.  B. 
Worthen  C!o.  31  L.R.A.(N.S.)  374.  And 
as  to  effect  of  discharge  in  bankruptcy 
upon  assignment  of  wages  to  be  earned 
in  the  future  under  contract  terminable 
at  will,  see  notes  to  Citizens'  Loan  Asso. 
V.  Boston  &  M.  R.  Co.  14  L.R.A.(N.S.) 
1025,  and  Levi  v.  Loevenhart  &  Co.  30 
LR.A.(N.S.)  375. 

The  general  rule,  like  that  relating  to 
the  proceeds  of  general  contracts,  is  that, 
in  the  absence  of  controlling  statute  to 
the  contrary,  an  assignment  of  wages  or 
sala^  earned  or  to  be  earned  under  an 
existing  contract  may  be  made,  and  that 
such  an  assignment,  if .  for  a  valuable 
consideration,  and  with  the  assent  of  the 
employer,  is  valid  as  against,  and  en- 
titled to  priority  over,  a  subsequent  gar- 
nishment by  a  creditor  of  the  assignor,** 
the  theory  being  that  a  creditor  can  be 


7  American  Tnist  &  Sav.  Bank  v.  O'Barr 
(Ala.)   supra. 

I(AU.)   Ibid. 

•  Gray  v.  Bever  (1005)  122  ni.  App.  1. 

10  American  Trust  &  Sav.  Bank  v.  O'Barr 
(1915)  —  Ala.  App.  — ,  67  So.  794  (contract 
to  construct  a  part  of  a  railroad). 

u  Hai.l  v.  Kansas  Citt  Tbsba  Cotta  Co. 

M  Lewis  V.  San  Miguel  (1890)  14'CoIo. 
371,  23  Pac.  338,  holding  that  an  assign- 
ment of  wages  to  be  earned  under  a  con- 
tract for  transcribing  certain  public  records, 
made  to  secure  certain  advances  or  loans, 
was  valid  as  against  a  subsequent  garnish- 
ment, the  assignment  having  been  accepted 
by  the  garnishee;  Denver,  T.  &  Ft.  W.  R. 
Co.  V.  Smeeton  (1892)  2  Colo.  App.  126,  29 
Pac.  815,  holding  that  an  assignment  of 
wages  accepted  by  the  employer  was  valid 
as  against  a  subsequent  garnishment;  Au- 
gur V.  New  York  Belting  &  Packing  Co. 
(1873)  39  Conn.  536,  holding  that  an  as- 
signment of  wages  to  be  earned  was  valid 
a.s  against  a  subsequent  factorizing  suit; 
Harrop.v.  Landers,  F.  &  C.  Co.  (1878)  45 
Conn.  561,  holding  that  a  recorded  assign- 
ment of  wages  accepted  by  the  employer 
L.R.A.1916D. 


was  valid  as  against  a  subsequent  factoriz- 
ing suit;  Adams  v.  Willimantic  Linen  Co. 
(1878)  46  Conn.  320,  holding  that  a  written 
assignment  of  wages  due  and  to  become  due 
under  a  contract  accepted  by  the  employer 
was  valid  as  against  factorizing  proceed- 
ings; Johnson  v.  Pace  (1875)  78  lU.  143, 
holding  that  an  equitable  assignment  of 
salary  due  a  school-teacher  accepted  by  the 
school  oflSceis  was  valid  as  against  gar- 
nisheeing  creditors;  Cairo  &  St.  L.  R.  Co.  v. 
Killenberg  (1876)  82  111.  295,  holding  that 
an  equitable  assignment  of  railroad  time 
checks  was  valid  as  against  a  subsequent 
gamisheeing  creditor  of  the  defendant; 
Wohlford  v.  Wabash  Coal  Co.  (1911)  164 
ni.  App.  185,  holding  that  an  assignment 
of  wages  to  the  employer  for  supplies  to  be 
furnished  was  valid  as  against  a  subsequent 
gamisheeing  creditor;  Steltzer  v.  Condon 
(1908)  139  Iowa,  764,  118  N.  W.  39,  holding 
that  an  assignment  of  wages  was  valid  as 
against  a  subsequent  garnishment;  Bridge- 
ford  v.  Keenehan  (1886)  8  Ky.  L.  Rep.  268, 
holding  that  an  assignment  of  future  sal- 
ary was  entitled  to  priority  over  a  garnish- 
ment brought  after  the  salary  had  been 
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placed  in  no  better  position  than  the 
deii'endant  by  reason  of  garnishment 
proceedings,  and  that  property  validly 
assigned  no  longer  belongs  to  the  as- 
signor, wherefore  the  garnishee  can  an- 
swer that  he  has  nothing  of  the  defend- 
ant's in  his  possession  or,  as  it  is  some- 
times stated,  is  not  indebted  to  the  de- 
fendant.'' And  application  of  this 
theory  would  of  itself  preclude  the  gar- 
nisheeing  of  previously  assigned  wages, 
where  such  wages  are  by  the  terms  of 
the  contract  payable  in  advance.'* 

It  is,  of  course,  essential  to  the  va- 
lidity  of  .an   assignment    of   wages    as 


against  a  subsequent  garnishment,  that 
it  be  in  good  faith  and  for  an  adequate 
consideration.'*  And  it  follows  that  an 
assignment  of  wages,  salary,  or  earnings 
due  or  to  become  due  is  void  as  against 
subsequent  garnisheeing  creditors  if  the 
intention  concurred  in  by  both  the  par- 
ties thereto  was  to  leave  the  fund  wholly 
or  in  part  in  the  after-control  of  the 
assignor." 

And  in  the  absence  of  statute  an  as- 
signment of  future  wag6s  is  valid  al- 
though the  contract  is  indefinite  as  to 
time  or  amount."  But  there  must  be  an 
existing  contract,  for  the  mere  expeeta- 


earned;  Willard  x-  Butler  (1834)  14  Pick. 
(Mass.)  550,  holding  that  an  oral  assign- 
ment of  wages  was  valid  as  against  a  sub- 
sequent trustee  process;  Gardner  v.  Hoeg 
(1836)  18  Pick.  (Mass.)  168,  holding  that 
an  assignment  of  wages  to  be  earned, 
which  was  given  in  consideration  of  ad- 
vances, was  valid  as  against  an  attachment 
served  after  the  services  were  rendered  and 
after  the  notice  to  the  trustee  of  the  as- 
signment; Weed  V.  Jewett  (1841)  2  Met. 
(Mass.)  608,  37  Am.  Dec.  116,  holding  that 
an  assignment  of  wages  to  be  earned  ac- 
cepted by  the  employer  was  valid  as  against 
a  subsequent  trustee  process;  Emery  v. 
Lawrence  (1851)  8  Gush.  (Mass.)  151,  hold- 
ing that  an  assignment  of  wages  earned 
and  to  be  earned,  given  in  consideration 
of  advancements  made  and  to  be  made, 
accepted  by  the  employer,  was  valid  in  toto 
as  against  a  subsequent  trustee  process; 
Hartley  v.  Tapley  (1854)  2  Gray  (Mass.) 
565,  holding  that  an  assignment  of  wages 
to  be  earned  was  valid  as  against  a  subse- 
quent trustee  process;  Taylor  v.  Lynch 
(1855)  5  Gray  (Mass.)  49,  holding  that  an 
assignment  of  wages  to  be  earned  given  in 
consideration  of  necessaries  furnished  was 
valid  as  against  a  subsequent  trustee 
process;  Lannan  v.  Smith  (1856)  7  Gray 
(Mass.) -150,  holding  that  an  assignment  of 
wages  accepted  by  the  employer  was  valid 
as  against  a  subsequent  trustee  process; 
Maconiber  v.  Doane  (1861)  2  Allen  (Mass.) 
541.  holding  that  an  equitable  assignment 
of  future  wages  by  a  watchman  employed 
by  a  city  was  valid  as  against  a  subsequent 
trustee  process;  Kane  v.  Clough  (1877)  36 
Mich.  436,  24  Am.  Rep.  500,  holding  that 
an  assignment  of  wages  to  be  earned  in 
the  future  by  doing  piecework  under  an 
existing  and  continuing  contract  was  valid 
as  against  a  subsequent  garnishment;  Hax 
V.  Acme  Cement  Plaster  Co.  (1900)  82  Mo. 
App.  447,  rehearing  denied  in  (1900)  3  Mo. 
App.  Rep.  258,  holding  that  an  assignment 
of  future  wages  to  be  earned  under  a  con- 
tinuing contract  indefinite  as  to  duration 
was  entitled  to  priority  over  a  subsequent 
garnishment;  White  v.  Richardson  (1841) 
12  N.  H.  93,  holding  that  an  assignment  of 
future  wages  was  valid  as  a.irainst  a  subse- 
quent trustee  process;  Tieruay  v.  McGarity 
(1883)  14  R.  I.  231,  holding  that  an  assign- 
L.U.A.1916U. 


ment  of  future  wages  was  valid  as  against 
a  subsequent  garnishment;  H.  T.  Chase  & 
Son  V.  Duby  (1898)  20  R.  I.  463,  40  Atl.  100, 
holding  that  an  assignment  of  salary  was 
valid  as  against  a  subsequent  garnishment; 
Worthington  v.  Jones  (1851)  23  VL  646, 
holding  that  an  agreement  whereby  the  em- 
ployer agreed  to  support  the  employee's 
family  out  of  his  wages  was  valid  as 
against  a  subsequent  trustee  process; 
Traders'  Bank  v.  McKay  (1009)  2  Alberta 
L.  R.  31,  holding  that  an  equitable  assign- 
ment of  future  wages  by  a  civil  servant 
(deputy  clerk  in  telephone  branch  of  pro- 
vincial public  works  department,  town  but 
not  a  public  officer  within  the  meaning  of 
the  rules  relating  to  the  assignment  of 
wages  by  such  an  officer)  was  valid  as 
against  a  subsequent  process  by  garnish- 
ment. 

1*  Lewis  V.  San  Miguel  County  (1890)  14 
Colo.  371,  23  Pac.  838;  Denver,  T.  &,  Ft.  W. 
R.  Co.  V.  Smeeton  (1892)  2  Colo.  App.  126 
29  Pac.  815;  Johnson  v.  Pace  (1875)  78  m. 
143;  Wohlford  v.  Wabash  Coal  Co.  (1911) 
164  la  App.  185;  Steltzer  v.  (London  (19081 
139  Iowa,  754,  118  N.  W.  39. 

"Callaghan  v.  Pocasset  Mfg.  Co.  (1876) 
119  Mass.  173,  holding  that  wages  continu- 
ally payable  in  advance,  which  had  been 
assigned,  could  not  be  reached  by  subse- 
quent trustee  process. 

U  See  especially  Runnells  v.  Bosquet,  N. 
1.  &  S.  Co.  (1880)  60  N.  H.  38,  holding  that 
an  assignment  of  future  wages  not  based 
upon  an  adequate  consideration,  and  made 
to  secure  to  the  assignor  the  b^eftt  of  his 
wages,  to  the  detriment  of  his  creditors, 
was  invalid  as  against  a  subsequent  trustee 
process;  and  the  cases  set  out  supra,  note 
12. 

WKittredge  v.  Slack  (1896)  67  lU.  App. 
128. 

^1  Augur  V.  New  York  Belting  &  Packing 
Co.  (1873)  39  Conn.  536  (contract  to  work 
generally  in  the  ordinary  course  of  em- 
ployment for  an  indennite  time) ;  Harrop  v. 
Landers,  F.  &  C.  Co.  (1878)  45  Conn.  561, 
(contract  for  piecework  to  be  done  at  such 
times  as  the  employer  desired) ;  .Stinson  v. 
Caswell  (1880)  71  Me.  510  (holding  that  an 
assignment  of  coupons  representing  work 
done  by  the  piece  in  a  shoe  factory  was 
valid  as  against  subsequent  trustee  process. 
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tion  of  earning  money  under  a  eontraot 
not  yet  in  existence  cannot  be  assigned 
so  as  to  take  priority  over  garnishment 
after  a  hiring  and  the  earning  of  wages." 
And  an  assignment  of  wages  to  a  firm 
becomes  inoperative  by  a  change  of  mem- 
bership in  the  ftrm,  so  as  to  let  in  a 
garnisheeing  creditor  as  against  the  suc- 
cessive firm,  where  no  notice  either  of 
such  change,  or  of  a  subsequent  parol 
agreement  between  the  assignor  and  the 
new  firm  that  the  order  should  continue 
In  force,  was  given  the  garnishee.^' 

And  as  stated  in  the  preceding  snb- 
division,*"  the  better  rule  is  that  the 
fact  that  the  garnishee  was  not  notified 
of  a  prior  assignment  of  wages  until 
after  service  of  process  does  not  entitle 


the  garnishment  to  priority,  where 
knowledge  of  such  assignment  was  ob- 
tained before  judgment,  so  as  to  enable 
him  to  interpose  the  same  as  a  defense.'^ 

-zander  atatiites. 

In  a  number  of  jurisdictions  statutes 
have  been  enacted  which  expressly  pro- 
hibit or  declare  void  assignments  of  un- 
earned wages  or  salary,**  and,  of  course, 
assignments  falling  within  the  inhibition 
of  such  statutes  would  not  be  effective  as 
against  garnishment  proceedings.  And 
in  a  number  of  other  jurisdictions  as- 
signments of  future  wages,  salary,  or 
earnings  are  declared  invalid  as  against 
third  persons,  unless  recorded.**  In 
Massachusetts,  however,  the  statute  sub- 


the  trustee  having  recognized  the  assign- 
ment; Hartley  v.  Tapley  (1854)  2  Gray 
(Hass.)  565  (contract  for  piecework) ; 
Taylor  v.  Lynch  (1855)  5  Gray  (Mass.)  49 
(contract  of  uncertain  duration);  Lannan 
V.  Smith  (1856)  7  Gray  (Mass.)  150  (day 
laborer  not  hired  for  any  specified  time); 
Kane  v.  Clough  (1877)  36  Mich.  436,  24 
Am.  Rep.  599  (contract  for  piecework  for 
an  indefinite  period) ;  Hax  v.  Acme  Cement 
Plaster  Co.  (1900)  82  Mo.  App.  447  (con- 
tinuing contract  of  employment  indefinite 
as  to  duration,  but  calling  for  a  definite 
salary  per  year) ;  Traders'  Bank  v.  McKay 
(1009)  2  Alberta  L.  R.  31,  (clerk  appointed 
"during  pleasure"). 

IS  Wade  V.  Bessey  (1884)  76  Me.  413; 
Mulhall  V.  Quinn  (1854)  1  Gray  (Mass.) 
105,  61  Am.  Dec.  414  (holding  that  an  as- 
signment of  ail  money  to  be  earned  in 
laboring  for  a  city  was  not  valid  as  to 
moneys  earned  under  a  Bubaequent  hiring, 
and  therefore  that  such  earnings  were  sub- 
ject to  trustee  prcxieas) ;  Herbert  v.  Bron- 
son  (1878)  125  Mass.  475  (holding  that 
future  wages  to  be  earned  under  an  en- 
gagement not  existing  at  the  time  are  not 
assignable,  and  that  such  an  attempted 
assignment  is  not  good  as  against  a  sub- 
se<{uent  trustee   process). 

I*  Adams  v.  Williamantic  Linen  Co. 
(1878)  46  Cona.  320,  holding  that  a  firm 
succeeding  another  firm  to  which  an  as- 
signment of  wages  had  been  made  by  an 
employee  of  a  third  company  which  had 
accepted  the  assignment  could  not  hold  such 
wages  as  assignee  as  against  a  factorizing 
process,  against  the  employer,  the  assign- 
ment not  having  been  validly  renewed 
prior  to  the  service  of  such  process.  And 
see  Card  v.  Aheam  (1806)  18  R.  L  765,  30 
Atl.  830.  which  reaehea  the  same  conclusion 
as  the  .4dams  Cane. 

*Oi$ee  note  4,  supra,  and  the  text  there- 
for. 

nSteltzer  v.  Condon  (1008)  130  Iowa, 
754.  118  N.  W.  39;  Tiemay  v.  McGarity 
(1883)  14  R.  I.  231.  And  see  the  annota- 
tion referred  to  in  note  4,  supra. 

nSee  American  Trust  &,  Sav.  Bank  r. 
CBarr  (1916)  —  Ala.  App.  —  67  So.  794 
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holding  that  tlie  Alabama  statute  did  not 
apply  to  an  assignment  of  the  proceeds  of 
a  contract  to  construct  a  part  of  a  rail- 
road; Central  of  Georgia  R.  Co.  v.  Dover 
(1907)  1  Ga.  App.  240,  67  S.  E.  1002,  citing 
Georgia  statute;  Wells  v.  Vandalia  R.  Co. 
(1913)   —  lad.  App.  — ,  103  N.  E.  360. 

As  to  constitutionality  of  statutes  re- 
stricting right  to  assign  salary  or  wages, 
see  notes  to  Maesie  v.  Cessna,  28  L.RA. 
(N.S.)  1108,  and  Mutual  Loan  Co.  v.  Mar- 
tell,  43  L.RA.(N.S.)   746. 

»«See  Wright  v.  Smith  (1883)  74  Me. 
496,  holding  that  the  Maine  statute  did  not 
apply  where  wages  were  wholly  earned  and 
the  work  completed  wlieu  the  assignment 
was  made,  and  therefore  that  an  assignment 
of  wages  so  earned  was  valid  and  entitled 
to  priority  over  a  subsequent  trustee  pro- 
cess; Pullen  V.  Monk  (1890)  82  Me.  412,  19 
Atl.  909,  distinguishing  Wright  v.  Smith 
(Me.)  supra,  and  holding  that  the  statute 
applied  where  the  employment  was  con- 
tinuing, even  though  the  wages  in  question 
had  been  fully  earned,  but  were  not  pay- 
able until  a  future  day ;  Harlow  v.  Bartlett 
(1002)  96  Me.  294,  90  Am.  St.  Rep.  346,  52 
Atl.  638,  holding  that  a  duly  recorded 
equitable  assignment  of  wages  was  valid 
as  against  a  subsequent  trustee  process. 
Mace  V.  Richardson  (1905)  100  Me.  70,  60 
Atl.  701,  holding  that  an  equitable  assign- 
ment of  future  wages  was  valid  as  against 
a  subsequent  trustee  process;  Knowlton  v. 
Cooley  (1869)  102  Mass.  233,  holding  that 
an  unrecorded  equitable  assignment  of 
future  wages  was  invalid  as  against  a  sub- 
sequent trustee  process;  Jenks  v.  Dver 
(1869)  102  Mass.  236,  holding  that  moiiey 
due  for  board  and  lodgings  constituted 
earnings,  and  that  an  unrecorded  assign- 
ment thereof  was  invalid  as  against  a  sub- 
se(|uent  trustee  process;  Fuller  v.  Cunning- 
ham (1870)  105  Mass.  442,  holding  that  a 
recorded  assignment  of  wages  was  valid  as 
against  a  subsequent  trustee  process;  Sul- 
livan V.  Sweeney  (1873)  111  Mass.  366, 
holding  that  a  recorded  assignment  of 
wages  given  as  security  was  valid  as 
against  a  subsequent  trustee  process; 
)fansard   v.   Daley    (1874)    114   Mass.  408, 
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jeets  any  amount  in  the  hands  of  the 
employer  in  excess  of  the  amount  due  to 
an  assignee  at  the  time  of  service  of  trus- 
tee process,  to  such  process,  where  the 
assignment  "is  held  only  as  a  security 
for  a  debt,"  as  if  no  assignment  ex- 
isted." 

But  statutes  requiring  that  assign- 
ments of  wages  must  be  recorded  in  or- 
der to  be  valid  against  third  persons  do 
not  apply  to  assignments  of  w^es  where 
the  employment  has  been  terminated  and 
the  wages  wholly  earned  at  the  time  of 
the  assignment,^  which  assignment  has 
been  accepted  by  the  employer  prior  to 
the  garnishment,  as  in  such  case  the  em- 
ployer owed  the  defendant  nothing  when 
the  writ  was  served.**    However,  it  has 


been  held  that  where  the  contract  ia  a 
continuing  one  and  the  wages  in  ques- 
tion, while  earned,  are  not  due,  the  stat- 
ute requiring  the  recording  of  an  assign- 
ment is  applicable."  And  an  assign- 
ment of  future  wages  is  valid,  and  takes 
priority  over  a  subsequent  trustee  or 
garnishment  process,  even  though  un- 
recorded, where  the  statute  requires -that 
the  assignment  be  recorded  in  the  "tows 
or  plantation  organized  for  any  purpose, 
in  which  the  assignor  is  commorant  while 
earning  such  wages,"  and  the  wages  in 
question  were  earned  in  an  unoj^anized 
township.** 

But  it  has  been  held  under  the  Massa- 
chusetts statute  that  an  unrecorded  as- 
signment of  wages  is  not  binding  upon 


holding  that  an  unrecorded  assignment  of 
future  wages  was  invalid  as  against  subse- 
quent trustee  process;  Somers  v.  Keliher 
(1874)  116  Mass.  165,  holding  that  money 
to  become  due  under  a  contract  to  furnish 
labor  and  materials  in  building  a  house  con- 
stituted "future  earnings,"  and  that  an  un- 
recorded assignment  thereof  was  invalid  as 
against  subsequent  trustee  process;  Scho- 
field  V.  McOonnell  (1876)  119  Mass.  368, 
holding  that  a  recorded  assignment  of 
wages  to  be  earned  in  the  future,  made  in 
good  faith,  was  valid  as  against  a  subse- 
quent trustee  process;  Murphy  v.  Murphy 
(1876)  121  Mass.  167,  holding  that  an  as- 
signment of  wages  need  not  state  what  it 
was  intended  to  secure,  and  that  a  duly 
recorded  assignment  of  wages  to  be  earned 
in  the  future,  made  to  cover  future  ad- 
vances, was  valid  as  against  a  subsequent 
trustee  process;  Ouimet  v.  Sirois  (1878)  124 
Mass.  162,  holding  that  a  recorded  assign- 
ment of  wages  made  in  good  faith  was 
valid  as  against  a  subsequent  trustee  pro- 
cess, although  the  assignor's  name  was  so 
misspelled  as  to  fail  to  give  the  contem- 
plated notice  to  his  other  creditors;  O'Con- 
nor V.  Cavan  (1879)  126  Mass.  117,  holding 
that  a  duly  recorded  assignment  of  future 
wages  signed  "Johanna  Kavanagh"  was 
valid  as  against  a  subsequent  trustee  pro- 
cess, although  the  assignor's  name  was 
''Johanna  Fitzgerald"  and  she  worked  and 
was  generally  known  by  the  name  of 
"Johanna  Cavan;"  Hathewav  v.  Reed 
(1879)  127  Mass.  136,  holding' that  an  as- 
signment of  wages  duly  recorded  was  valid 
as  against  a  subsequent  trustee  process; 
Allen  V.  Mayers  (1904)  184  Mass.  486,  69 
N.  E.  220,  holding  that  the  contract  price 
for  the  construction  of  a  stable  did  not  rep- 
resent "future  earnings"  where  the  contract 
had  been  substantially  performed  and  the 
stable  accepted  by  the  contractee,  so  as  to 
render  the  recording  of  an  assignment  of 
such  contract  price  essential  to  the  validity 
and  priority  of  such  assignment  over  a  sub- 
sequent trustee  process;  Chester  v,  McDon- 
ald (1904)  185  Mass.  54,  69  N.  E.  1075, 
holding  that  a  contract  to  make  and  deliver 
a  granite  monument  was  not  a  contract  for 
L.R.A.1916D. 


"future  earnings"  where  the  personal  ser- 
vice of  the  contractor  was  not  required, 
and  therefore  that  an  assignment  of  the 
contract  price  was  valid  as  against  a  sub- 
sequent trustee  process,  although  unre- 
corded; William  Gilligan  Co.  v.  Casey 
(1910)  206  Mass.  26,  91  N.  E.  124,  holding 
that  an  assignment  of  the  contract  price 
for  sand,  gravel,  and  crushed  stone  to  be 
furnished  was  neither  an  assignment  of 
"future  earnings"  nor  of  "future  wages,"  so 
as  to  necessitate  recording  in  order  to  en- 
title it  to  priority  over  a  subsequent  trustee 
process;  Thompson  v.  Smith  (1876)  57 
H.  H.  306,  holding  that  an  unrecorded  as- 
signment of  future  wages  was  invalid  as 
against  a-  subsequent  trustee  process;  Al- 
len V.  Pickett  (1881)  61  N.  H.  641,  holding 
that  a  duly  recorded  assignment  of  future 
wages  made  in  good  faith  for  a  valuable 
consideration,  and  accepted  by  the  employ- 
er, was  valid  as  against  a  subsequent 
trustee  process;  Lewis  v.  Lougee  (1884)  63 
N.  H.  287,  holding  same  as  next  preceding 
case. 

"See  Warren  v.  SuIHvan  (1877)  123 
Mass.  283,  holding  that  where  a  laborer  as- 
signed future  wages  as  security  for  obUga- 
tions  incurred  and  to  be  incurred,  trustee 
process  would  reach  any  surplus  in  the 
hands  of  the  employer  at  the  time  of  the 
service  thereof  over  and  above  the  amonnt 
of  defendant's  obligation  to  the  assignee  at 
such  time;  Giles  v.  Ash  (1877)  123  Mass. 
353,  holding  the  same  as  Warren  v.  Sulli- 
van. 

But  that  in  such  a  case  the  remedy  is,  in 
the  absence  of  statute,  against  the  assignee, 
see  supra  6,  text  and  note. 

»» Wright  V.  Smith  (1883)  74  Me.  496, 
holding  that  an  assignment  of  wages  already 
earned  was  entitled  to  priority  over  a  sal)- 
sequent  trustee  process. 

MStinson  v.  Caswell  (1880)  71  Me. 
610. 

*7  PuUen  V.  Monk  (1890)  82  Me.  412,  19 
Atl.  909. 

«8Wade  V.  Bessey  (1884)  76  Me.  413, 
holding  that  an  unrecorded  assignment  of 
future  wages  was  valid  and  entitled  to 
priority  over  a  subsequent  trustee  prooess. 
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the  employer  unless  he  has  notice  there- 1  as  to  render  him  liable  thereon  to  the 
of,**  and  that  merely  recording  an  as-    assignee,  where  such  employer  has  paid 


signment  of  wages  in  compliance  with 
the  statutory  provision  does  not  consti- 
tute notice  thereof  to  the  employer  so 


the  wages  under  trustee  process  brought 
subsequently  to  the  recording  of  the  as- 
signment.'" 


»Corbett  v.  Fitchburg  R.  Co.  (1872)  110 
Hass.  204,  holding  that  payment  of  wages 
upon    trustee    process    was    valid   notwith- 


standing a  prior  assignment  of  which  the 
employer  had  no  notice. 

80  (Mass.)  Ibid-  G.  J.  0. 


massachusetts  supreme  judi- 
ciaij  court. 

effie  a.  carter 

V. 

ARTHUH  B.  PAPINEAU  et  al. 

(Two  Cases.) 

f222  Mass.  464,  111  N.  E.  358.) 

Religions  societies  —  entorcement  of 
rigbts  in  court. 

1.  A  member  of  a  religious  denomination 
cannot  enforce  his  religious  rights  as  a 
communicant  of  the  denomination  in  the 
fivil  courts. 

For  other  cases,  tee  Courts,  I.  d,  2,  in  Dig. 
ISS  N.  S. 

Libel  —  passing  commnnicant  In  reli- 
gions order  —  liability. 

2.  A  clergyman  is  not  liable  for  slander 
in  passing  a  communicant  without  comment 
when  administering  the  sacrament  of  the 
Lord's  Supper,  although  the  rules  of  the 
society  permit  such  course  with  respect  to 
evildoers  or  those  who  have  wronged  a  neigh- 
bor. 

For  other  oases,  see  Libel  and  Slander,  11.  a, 
TO  Dig.  1-52  N.  8. 

Religious  society  ^  exclusion  of  mem- 
ber —  liability. 

3.  No  action  lies  for  the  temporary  ex- 
clusion of  a  communicant  from  the  church 
building  by  the  minister  in  charge. 

For  other  eases,  see  Religious  Societies,  VI. 
in  Dig.  1-52  N.  S. 

Evidence  —  letter  ^  adimissibility. 

4.  Evidence  of  a  letter  which  a  clergyman 
attempted  to  hand  to  a  communicant  before 
service  is  admissible  in  an  action  to  recover 
damages  because  of  his  excluding  her  from 
participation  in  a  sacrament  at  such  serv- 
ice in  which  he  forbade  her  to  participate; 
at  least  where  it  could  be  found  that  she 
toolc  the  letter  and  became  aware  of  its 
contents. 

For  other  cases,  see  Evidence,  IV.  k,  in  Dig. 
1-32  N.  8. 

(January  27,  1916.) 

EXCEPTIONS  by  plaintiff  to  rulings  of 
the  Superior  Court  for  Suffolk  County 
made  during  the  trial  of  actions  brought  to 
recover  damages  for  excluding  her  from  a 


Note.  —  As  to  liability  for  refusing  the 
sacraments,    see   annotation   following   this 
case,  post,  374. 
LJLA.1916D. 


religious  service  and  for  refusing  to  allow 
her  to  participate  in  a  communion  service, 
which  resulted  in  verdicts  for  defendant. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  Reed  Blgelow,  for  plain- 
tiff: 

Plaintiff  was  an  undisputed  member  of 
the  mission,  and  as  such  was  entitled  to 
the  privileges  of  the  mission,  including 
entrance  to  the  room  paid  for  by  the  mis- 
sion for  use  in  religious  services. 

Canadian  Religious  Asso.  v.  Pamienter, 
180  Mass.  415,  62  N.  E.  740  j  Gray  v. 
Christian  Soc.  137  Mass.  329,  50  Am.  Rep. 
310;  Byam  v.  Bickford,  140  Mass.  31,  2 
N.  E.  687. 

Plaintiff  may  maintain  this  action  as  an 
action  of  trespass  for  ouster  from  the 
premises. 

Byam  T.  Bickford,  140  Mass.  34,  2  N.  E. 
687;  Silloway  v.  Brown,  12  Allen,  30. 

An  action  on  the  case  is  an  appropriate 
action  for  interference  with  the  rights  of  a 
member  of  a  religious  society. 

Taylor  v.  Edson,  4  Cush.  522;  Oakes  v. 
Hill,  10  Pick.  333;  Fisher  v.  Whitman,  13 
Pick.  350;  Aylward  v.  O'Brien,  160  Mass. 
118,  22  L.R.A.  206,  35  N.  E.  313;  Canadian 
Religious  Asso.  v.  Parmenter,  180  Mass. 
415,  62  N.  E.  740. 

The  conduct  of  the  constable,  >Ir.  Hynes, 
was  in  law  an  assault. 

Beach  v.  Hancock,  27  N.  H.  223,  59  Am. 
Dec.  373;  Newell  v.  Whitcher,  53  Vt.  589, 
38  Am.  Rep.  703;  1  Cooley,  Torts,  3d  ed. 
pp.  278-280;  People  ex  rel.  Dilcher  v.  Ger- 
man United  E.  St.  S.  Church,  53  N.  Y.  103. 

Plaintiff  could  not  be  deprived  of  her 
right  of  membership  without  a  hearing  in 
the  nature  of  a  judicial  trial. 

Remington  v.  Congdon,  2  Pick.  310,  13 
Am.  Dec.  431;  Murdock  v.  Phillips  Acad- 
emy, 12  Pick.  244;  Farnsworth  v.  Storrs,  5 
Cush.  412;  Barrows  v.  Bell,  7  Gray,  314,  66 
Am.  Dec.  479;  Gray  -v.  Christian  Soc.  137 
Mass.  329,  50  Am.  Rep.  310;  Canadian  Re- 
ligious Asso.  y.  Parmenter,  180  Mass,  415,. 
62  N.  E.  740. 

The  exclusion  of  plaintiff  from  the  place 
of  worship  was  designed  and  wilful,  and 
therefore  agents  and  principals  are  alike 
and  jointly  liable. 
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Parsons  v.  Winchell,  5  Cush.  592,  52  Am. 
Dec.  745;  Moore  v.  Fitcliburg  R.  Corp.  4 
Gray,  466,  64  Ain.  Deo.  83;  Hewett  v.  Swift, 
3  Allen,  420;  Holmes  t.  Wakefield,  12  Allen, 
580,  90  Am.  Dec.  171;  Ramsden  v.  Boston 
&  A.  R.  Co.  104  Mass.  117,  6  Am.  Rep.  200, 
8  Am.  Neg.  Cas.  372;  Shattuck  v.  Bill,  142 
Mass.  56,  7  N.  E.  39;  Jackson  v.  Old  Colony 
Street  R.  Co.  206  Mass.  477,  30  L.R.A. 
(N.S.)  1046,  92  N.  E.  725,  19  Am.  Cas.  615; 
Thayer  v.  Old  Colony  Street  R.  Co.  214 
Mass.  234,  44  L.R.A.(N.S.)  1125,  101  N.  E. 
368,  Ann.  Cas.  1914B,  865;  Dempsey  t. 
Chambers,  154  Mass.  330,  13  L.RA.  219,  26 
Am.  St.  Rep.  240,  38  N.  E.  279.    ■ 

Mental  suffering  is  the  chief  element  of 
damage  in  many  cases  analogous  to  this; 
and  any  insult  or  indignity  may  be  con- 
sidered in  aggravation  of  the  tort. 

Meagher  v.  DriscoU,  99  Mass.  281,  96  Am. 
Dec.  759;  Smith  v.  Holcomb,  99  Mass.  552; 
Burns  v.  Jones,  211  Mass.  475,  98  N.  E.  29. 

Also  the  impairment  of  the  plaintiff's 
capacity  to  perform  labor,  caused  from  ill- 
ness occasioned  by  the  nervous  and  mental 
shock,  is  an  element  of  damage. 

Warren  v.  Boston  &  M.  R.  Co.  163  Mass. 
484,  40  X.  E.  895;  Cameron  v.  New  England 
Teleph.  &  Teleg.  Co.  182  Mass.  310,  65  N.  E. 
385,  13  Am.  Neg.  Rep.  86;  Millmore  y.  Bos- 
ton Elev.  R.  Co.  198  Mass.  370,  84  N.  E. 
468. 

At  common  law  a  member  of  the  Church 
of  England  had  a  right  of  action  on  the 
case  if  repelled  from  receiving  communion. 

Jenkins  v.  Cook,  L.  R.  1  Prob.  Div.  80,  45 
L.  J.  P.  C.  N.  S.  1,  34  L.  T.  N.  S.  1,  24  Week. 
Rep.  439;  Rex  v.  Dibdin,  L.  R.  [1910]  P.  107, 
79  L.  J.  K.  B.  N.  S.  617,  101  L.  T.  N.  S.  722, 
26  Times  L.  R.  150;  Harris  v.  Hicks,  2 
Salk.  548. 

The  only  authority  under  which  the  rec- 
tor could  act  in  refusing  the  communion  to 
the  plaintiff  was  under  the  Rubric  in  the 
order  for  the  administration  of  the  Lord's 
Supper. 

Jenkins  t.  Cook,  supra;  Banister  v. 
Thompson  [1908]  W.  N.  190;  Rex  v.  Dibdin 
L.  R.  [1910]  P.  138,  79  L.  J.  K.  B.  N.  S.  517, 
101  L.  T.  N.  S.  722,  26  Times  L.  R.  150; 
Thompson  v.  Dibdin  [1912]  A.  C.  533,  81  L. 
J.  K.  B.  N.  8.  918,  107  L.  T.  N.  S.  66,  28 
Times  L.  R.  490,  56  Sol.  Jo.  647. 

The  public  refusal  of  the  communion  by 
the  rector  to  the  plaintiff  was  in  effect  a 
holding  out  to  the  world  that  she  was  "a 
notorious  evil  liver"  or  bad  done  some 
wrong  to  her  neighbors  "by  word  or  deed, 
so  that  the  congregation  be  thereby  of- 
fended." 

Rutherford  v.  Paddock,  180  Mass.  289,  91 
Am.  St.  Rep.  282,  62  N.  E.  381;  Rex  v.  Dib- 
din, L.  R.  [1910]  P.  106,  79  L.  J.  K.  B.  N.  S. 
oil.  101  L.  T.  N.  S.  722,  20  Times  L.  R.  150; 
L.R.A.1916D. 


Riddell  v.  Thayer,  127  Mass.  487;  Com.  v 
Foley,  09  Mass.  497;  Odgers,  Libel  &  Slan- 
der, 5th  ed.  pp.  13,  14;  Wiley  v.  Bimker 
Hill  Nat.  Bank,  183  Mass.  495,  67  N.  E. 
665;  Sherry  v.  Perkins,  147  Mass.  212,  0 
Am.  St.  Rep.  689,  17  N.  E.  307;  Walker  v. 
Cronin,  107  Mass.  555;  Marsh  v.  Billings,  7 
Cush.  322,  54  Am.  Dec.  723;  Thomson  v. 
Winchester,  19  Pick.  214,  31  Am.  Dec.  135; 
Newell,  Slander  &  Libel,  3d  ed.  p.  32,  §  29; 
Ellis  V.  Kimball,  16  Pick.  132;  Com.  v.  Clap, 
4  Mass.  163,  3  Am.  Dec.  212. 

Messrs.  Charles  F.  Choate,  Jr..  Wil- 
liam H.  King,  Jr.,  and  Robert  Hale,  for 
defendants : 

No  cause  of  action  arose  by  reason  of  the 
refusal  by  the  defendant  Papineau  to  ad- 
minister communion  to  the  plaintiff. 

Fitzgerald  v.  Robinson,  112  Mass.  371; 
Farnsworth  v.  Storrs,  6  Cush.  412;  Grosve- 
nor  V.  United  Soc.  118  Mass.  78;  Spilman 
v.  Supreme  Council,  H.  C.  167  Mass.  128,  31 
N.  E.  776. 

No  cause  of  action  accrued  to  the  plaintiff 
by  reason  of  being  refused  admittance  to 
the  services. 

Under  English  Church  law,  the  rector  is 
entitled  to  possession  and  control. 

Lee  V.  Matthews,  3  Hagg.  Eocl.  Rep.  169; 
Redhead  v.  Wait,  6  L.  T.  N.  S.  580;  Ritch- 
ings  V.  Cordingley,  L.  R.  3  Adm.  &  EccL 
113,  19  L.  T.  N.  S.  26;  Hoffman,  Church 
Law,  266;  White,  Church  Law,  pp.  162, 256; 
Lynd  v.  Menzies,  33  N.  J.  L.  162;  Yoimgs 
V.  Ransom,  31  Barb.  49. 

Braley,  J.,  delivered  the  opinion  of  the 
court: 

The  evidence  would  have  amply  war- 
ranted the  jury  in  finding  that  the  defend- 
ant Papineau,  as  priest  in  charge,  declined 
to  administer  to  the  plaintiff  the  rite  of 
"Holy  Communion"  or  to  permit  her  to  par- 
take thereof,  and  that  by  his  authority  and 
order  she  had  been  refused  admission  on  the 
Lord's  Day  to  the  building  in  which  reli- 
gious services  were  being  held.  It  is  con- 
tended that  for  these  acts  he  and  the  de- 
fendant Lawrence,  bishop  of  the  diocese,  are 
responsible  in  damages,  and  the  verdicts  in 
their  favor  were  ordered  wrongly.  The 
record  shows  that  the  Protestant  Episcopal 
Church  of  America,  of  which  the  parties 
are  members,  has  a  body  of  canons  or 
ecclesiastical  law  of  its  own,  by  which  the 
plaintiff  upon  baptism  and  confirmation 
agreed  to  be  bound,  and  under  which  her 
rights  of  worship  must  be  determined. 
Fitzgerald  v.  Robinson,  112  Mass.  371; 
Grosvenor  v.  United  Soc.  118  Mass.  78.  By 
the  "Rubric  in  the  Order  for  the  Admin- 
istration of  the  Tjord's  Supper  or  Holy  Com- 
munion," the  "minister"  is  given  authority 
to  refuse  the  rite  to  anvone  whom  he  knows 
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"to  be  an  open,  notorious,  evil  liver,  or  to 
have  done  any  wrong  to  his  neighbors  by 
word  or  deed."  By  "canon  40  of  regulations 
respecting  the  laity."  g  11 :  "When  a  person 
to  whom  the  sacraments  of  the  church  have 
been  refused,  or  who  has  been  repelled  from 
the  Holy  Communion  under  the  Rubrics, 
shall  lod{^  a  complaint  with  the  bishop,  it 
shall  be  the  duty  of  the  bishop,  unless  he 
sees  fit  to  require  the  person  to  be  admitted 
or  restored  because  of  the  insufficiency  of 
the  cause  assigned  by  the  minister,  to  iiksti- 
tute  such  an  inquiry  as  may  be  directed  by 
the  canons  of  the  diocese  or  missionary 
district;  and  should  no  such  canon  exist  the 
bishop  shall  proceed  according  to  such  prin- 
ciples of  law  and  equity  as  will  insure  an 
impartial  decision,  but  no  minister  of  this 
church  shall  be  required  to  admit  to  the 
sacraments  a  person  so  refused  or  repelled 
without  the  written  direction  of  the 
bishop." 

The  plaintiff  has  not  arailed  herself  of 
this  right  of  appeal  to  the  only  personage 
having  the  requisite  ecclesiastical  authority 
to  review  her  standing  as  a  member  and 
communicant,  or  to  pass  upon  her  ceremon- 
ial rights  in  accordance  with  the  principles 
of  "law  and  equity."  Groevenor  v.  United 
Soc.  lis  Mass.  78,  01.  The  letter  of  her 
counsel  to  the  bishop,  to  which  no  reply 
appears  to  have  been  made,  cannot  be  con- 
sidered as  an  appeal  which  bad  been  denied. 
It  contains  only  recitals  of  all  her  griev- 
ances, for  the  rectification  of  which  his 
friendly  intercession  is  requested.  But  if 
an  appeal  had  been  taken  properly  and  the 
decision  had  been  adverse,  the  plaintiff 
would  have  been  remediless,  for  in  this 
commonwealth  her  religious  rights  as  a 
(Mmmunicant  are  not  enforceable  in  the 
civil  courts.  Fitzgerald  v.  Robinson,  112 
Mass.  371,  379;  Canadian  Religious  Asso. 
V.  Parmeter,  180  Mass.  416,  420, 421 ,  62  N.  E. 
740.  For  the  same  reason  it  is  unnecessary 
to  decide  whether  at  common  law,  as  the 
plaintiff  contends,  a  member  of  the  Church 
of  England  could  sue  if  unjustifiably  denied 
participation  in  the  communion.  See  Rex 
V.  IHbdin,  L.  R.  [1910]  P.  57,  70  L.  .1.  K.  B. 
N.  S.  517,  101  L.  T.  N.  S.  722,  20  Times  L. 
R.  150;  Thompson  v.  Dibdin,  [1912]  A.  0. 
633,  81  L.  J.  K.  B.  N.  8.  918,  107  h.  T.  N.  S. 
66.  28  Times  L.  R.  490,  66  Sol.  Jo.  647. 

Nor  can  the  action  be  maintained  for 
defamation.  Undoubtedly  she  suffered  men- 
tal distress,  and  the  omission  was  in  the 
presence  of  the  other  communicants.  The 
plaintiff,  however,  was  not  publicly  declared 
to  be  "an  open  and  notorious  evil  liver,"  or 
to  be  a  person  who  had  done  wrong  to  her 
neighbors  by  word  or  deed.  The  act  of 
"passing  her  by"  without  comment  was 
within  the  discipline  or  ecclesiastical  polity 
I^R.A.1916D. 


of  the  church,  and  does  not  constitute  ac- 
tionable defamation  of  character.  Farns- 
worth  V.  Storrs,  5  Cush.  412,  415;  Fitzger- 
ald V.  Robinson,  112  Mass.  371;  Morasse  v. 
Brochu,  161  Mass.  567,  8  LJUA.  524,  21  Am. 
St.  Rep.  474,  26  N.  E.  74.  See  Rev.  Laws, 
chap.  36,  §§  2,  3. 

The  action  for  exdasion  from  the  church 
building  also  must  fail.  It  appears  that 
upon  being  informed  by  the  constable  em- 
ployed for  the  purpose  that  she  could  not 
enter,  the  plaintiff  made  no  attempt  to 
pass,  but  acquiesced  and  obeyed  the  order. 
The  elements  of  an  assault  are  absent.  No 
intimidation  was  used,  or  unjustifiable  co- 
ercion exercised..  By  canon  16,  to  which 
the  plaintiff  subjected  herself,  control  of 
the  worship  and  spiritual  jurisdiction  of  the 
mission,  including  the  use  of  the  building 
for  religious  services,  was  in  Papineau  as 
the  minister  in  charge,  "subject  to  the  au- 
thority of  the  bishop."  We  are  not  asked 
to  review  the  action  of  an  incorporated 
religious  society  owning  property  where  a 
member  has  been  expelled  without  being 
notified  of  the  charges  and  given  an  oppor- 
tunity to  be  heard,  as  in  Gray  v.  Christian 
Soc.  137  Mass.  329,  60  Am.  Rep.  310;  nor 
is  any  question  of  a  trust  in  which  the 
plaintiff  has  a  beneficial  interest  involved. 
It  is  not  shown  that  she  had  any  rights 
of  property  in  the  building,  the  furnishings, 
or  in  any  contract  relating  thereto,  or  that 
Papineau  was  actuated  by  malice  or  illwill. 
The  manner  and  time  of  admission  having 
been  within  his  control  primarily,  the  acts 
of  temporary  exclusion  are  not  reviewable 
at  law  or  in  equity.  Fitzgerald  v.  Robinson, 
112  Mass.  371;  Grosvenor  v.  United  Soc.  118 
Mass.  78;  Canadian  Religious  Asso  v. 
Pannenter,  180  Mass.  416,  421,  62  N.  E. 
740;  Watson  v.  Jones,  13  Wall.  679,  20  L. 
ed.  666. 

The  remaining  exception  is  to  the  admis- 
sion in  evidence  of  a  letter  of  Papineau  to 
the  plaintiff  which  the  jury  could  find  he 
endeavored  to  hand  to  her  before  com- 
munion began,  but  which  she  refused  to 
take.  It  forbade  her  to  partake  "until  you 
satisfy  me  or  my  successor  or  superiors  of 
your  repentance  and  amendment."  The  let- 
ter was  not  in  the  nature  of  a  self-serving 
declaration.  The  jury,  from  Papineau's  tes- 
timony that  he  laid  it  on  a  seat  in  front  of 
her  with  the  request,  "I  want,  you  to  read 
that  before  the  service  goes  on,"  and  from 
the  fact  that  after  the  service  the  letter 
was  not  found,  could  say  that  the  plaintiff 
took  it  and  became  aware  of  the  contents. 
Its  admission  furthermore  oould  not  have 
prejudiced  the  plaintiff,  as  the  churck 
canons  did  not  require  the  giving  of  an> 
notice.  The  relation  of  the  defendant  Lav> 
rence  to  the   proceedings   may   be  noticed 
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briefly.  It  is  contended  that  he  approved 
what  had  been  done,  and  as  the  acts  of  his 
subordinate  were  tortious  he  became  a  joint 
wrongdoer  by  ratification.  Dempaey  v. 
Chambers,  154  Mass.  330,  13  L.R.A.  219,  26 


Am.  St.  Rep.  249,  28  N.  E.  279.  But  as 
Papineau  did  not  exceed  or  abuse  his  powers 
no  tort  had  been  committed.  The  result 
is  that  in  each  case  the  exceptions  must  be 
overruled. 


Annotation — ^Liability  for  refuting  the  sacraments. 


This  note  is  limited  to  cases  where 
there  was  a  mere  refusal  of  the  sacra- 
ment as  distinguished  from  excommuni- 
cation or  expulsion. 

For  review  by  civil  courts  of  expulsion 
of  member  of  a  religious  society,  see  the 
notes  to  Nance  v.  Busby,  15  L.B.A.  801, 
and  Hendryx  v.  People's  United  Church, 
4  L.B.A.(N.S.)  1154. 

For  review  by  civil  court  of  dismissal 
or  removal  of  priest  or  minister  by  an 
ecclesiastical  tribunal,  see  the  note  to 
St.  Vincent's  Parish  v.  Murphy,  35 
L.B.A.(N.S.)  919. 

For  power  of  civil  court  to  compel 
restoration  of  member  expelled  by  a  re- 
ligious society,  see  the  note  to  State  ex 
rel.  Hatfield  v.  Cummins,  36  L.B.A. 
(N.S.)  945. 

Generally,  as  to  the  grounds  of  the 
civil  court's  jurisdiction  over  ecclesiasti- 
cal controversies,  see  the  notes  to  Balti- 
more &  O.  B.  Co.  V.  Stankard,  49  L.B.A. 
384,  and  Mack  v.  Kime,  24  L.E.A.(N.S.) 
692. 

In  Dunnet  v.  Fomeri  (1877)  25  Grant, 
Ch.  (U.  C.)  199,  the  plaintiff  brought  an 
action  against  a  clergyman  aUeging  that 
he  had  refused  to  allow  the  plaintiff  to 
partake  of  the  Lord's  Supper;  that  the 
plaintiff  bad  been  elected  a  member  of 
the  synod  and  a  lay  delegate  or  repre- 
sentative for  the  church  in  the  synod  for 
three  years;  that  by  the  rules  of  the 
synod  lay  representatives  are  required  to 
commune  annually  on  pain  of  forfeiture 
of  their  office;  that  by  the  canons  of  the 
church  each  member  is  required  to  par- 
take of  the  Lord's  Supper  three  times 
a  year;  that  the  defendant  assumed  to 
suspend  plaintiff  from  his  right  of  mem- 
bership, and  to  excommunicate  him  from 
being  a  member,  on  a  frivolous  charge, 
and  sought  to  injure  the  plaintiff  by 
reading  a  libelous  paper  which  he  de- 
clared to  be  the  ecclesiastical  sentence 
against  him,  during  divine  service.  The 
court,  in  dismissing  the  bill  for  lack  of 
jurisdiction,  said  inter  alia:  "In  all  this 
I  do  not  find  the  defendant  charged  with 
the  invasion  of  any  civil  right  of  the 
plaintiff.  There  is  not  said  to  be  any 
emolument  attached  to  the  position  of 
lay  representative;  the  status  is  not  a 
L.R.A.1916D. 


civil,  but  an  ecclesiastical,  one.  The 
position  of  member  of  the  church  and 
the  right  to  participate  in  the  ordinances 
of  the  church  are  also  purely  ecclesiasti- 
cal; and  though  there  may  be  a  remedy 
in  England,  as  in  Jenkins  v.  Cook  (1875) 
L.  E.  1  Prob.  Div.  (Eng.)  80,  45  L.  J. 
P.  C.  N.  S.  1,  34  L.  T.  N.  S.  1,  24  Week. 
Bep.  439,  where  the  church  is  established 
and  ecclesiastical  courts  appointed  to  ad- 
minister it,  there  is  no  such  jurisdiction 
here.  Strong's  Lect.  38.  If  there  be  any 
civil  remedy  for  reading  the  libelous 
paper,  it  could  only  be  on  the  ground  of 
damage  to  character  or  standing,  and 
none  such  is  alleged  to  have  been  sus- 
tained, and  no  relief  is  asked  for  in  re- 
gard to  it."  As  the  defense  failed  upon 
the  facts,  the  court  declined  to  allow 
the  defendant  his  costs. 

While  not  strictly  within  the  scope  of 
this  note,  reference  may  be  made  in  this 
connection  to  Waller  v.  Howell  (1897) 
20  Misc.  236,  45  N.  Y.  Supp.  790,  where 
the  plaintiffs  sought  to  enjoin  the  pastor 
of  a  Protestant  Episcopal  Church  from 
striking  their  names  from  the  list  of  the 
communicants  in  the  church  register,  and 
the  court,  in  deciding  for  the  defendant 
and  in  holding  that  the  question  was 
purely  ecclesiastical  and  that  no  civil 
right  was  involved,  said :  "In  their  com- 
plaint they,  allege  that  'for  reasons  ad- 
dressed to  their  own  consciences,  arising 
out  of  the  known  habits  and  conduct'  of 
the  rector,  they  could  no  longer  accept 
his  ministrations  as  a  priest,  and  have 
therefore  'abstained  from  further  at- 
tendance at  the  services  of  the  church 
conducted  by  him.'  He  has  informed 
them  in  effect  that  he  will  not  count  them 
as  members  during  their  absence,  but  will 
strike  their  names  from  the  list  of  com- 
municants. The  controversy  must  be 
settled  by  the  church.  Whether  or  not 
the  defendant  is  inspired  by  malice, 
whether  or  not  the  course  he  threatens 
is  justified  by  the  plaintiffs'  conduct,  or 
even  whether  he  has  jurisdiction  in  the 
premises,  are  all  immaterial  to  the  pres- 
ent inquiry.  It  is  sufiBcient  that  the 
court  is  without  jurisdiction,  either  to 
determine  who  are  communicants,  or  to 
supervise  or  control  the  defendant  in  his 
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manner  of  keeping  the  parish  register 
committed  to  him  by  the  church,  and 
that  the  subject-matter  of  this  action 
and  the  remedy  which  the  plaintiffs  seek 
in  it  are  beyond  the  pale  of  judicial  cog- 
nizance." 

In  Laggard  v.  Stewart  (1876)  Ir.  Bep. 
10  C.  L.  222,  the  court  sustained  a  de- 
murrer to  a  complaint  against  a  Presby- 
terian clergyman  for  refusing  the  plain- 
tiff the  sacrament,  on  the  ground  that 
a  duty  was  not  properly  alleged  because 
the  facts  from  which  the  duty  could  be 
inferred  were  not  alleged;  that  no  con- 
tract was  alleged;  and  that  an  allegation 
of  malice  was  useless,  because  it  did  not 
show  that  the  defendant  was  not  entitled 
to  do  what  was  complained  of.  The  com- 
plaint alleged  that  the  plaintiff  was  en- 
titled to  be  allowed  to  participate  in  the 
sacraments'  when  publicly  administered 
by  the  defendant  as  minister  to  the  con- 
gregation on  the  Lord's  Day,  etc. 

In  England,  where  the  right  of  com- 
munion in  the  established  church  rests, 
at  least  to  some  extent,  upon  statute, 
the  question,  as  is  pointed  out  in  Dun- 
net  V.  Fomeri  (U.  0.)  supra,  is  a  very 
different  one. 

In  CloveU  y.  Cardinall  (1683)  1  Sid. 
(Eng.)  33,  the  plaintiff  sued  a  parson 
alleging  that  on  a  certain  Snnday  the 
communion  was  to  be  administered  to 
parishioners,  but  that  the  defendant, 
though  often  requested,  refused  to  admit 
the  plaintiff,  and  so  on  another  Sunday, 
etc.,  to  his  damages  £40,  and  the  jury 
found  for  the  plaintiff  and  assessed  dam- 
ages; but  judgment  was  arrested  on  the 
ground  that  the  plaintiff  had  declared 
for  two  Sundays,  and  had  not  shown 
that  on  the  second  occasion  he  had  asked 
the  parson  to  administer  the  communion 
to  him,  and  the  entire  damages  had  been 
given  for  both  Sundays.  The  report 
states  that  the  court  ^d  not  give  any 
opinion  as  to  whether  the  action  lay, 
the  defendant  having  claimed  that  no 
action  lies  in  the  temporal  courts  for 
what  is  merely  ecclesiastical  and  punish- 
able by  censure,  etc. 

In  Banister  v.  Thompson,  L.  R.  [1908] 
P.  (Eng.)  362,  24  Times  L.  R.  841,  a 
clergyman  of  the  Church  of  England, 
after  the  retroactive  act  of  1907  legal- 
izing marriage  with  a  deceased  wife's 
sister,  acting  under  the  advice  of  his 
bishop,  refused  to  admit  to  communion  a 
man  who  had  before  the  act  married  his 
deceased  wife's  sister  in  Canada,  where 
the  marriage  was  legal  and  also  refused 
so  to  admit  such  wife;  thereupon  the 
husband  and  wife  promoted  a  criminal 
IJUA.1916D. 


suit  against  the  clergjmian  under  the 
church  discipline  act  of  1840,  charging 
him  with  an  offense  against  ecclesiastical 
law  in  refusing  the  sacrament  without 
lawful  cause,  and  asked  that  he  be  ca- 
nonicallj'  punished  and  condemned  in  the 
costs  of  the  suit,  and  the  court  of  arches 
held  that  the  clergyman  must  be  ad- 
monished for  having  repelled  the  pro- 
moters from  the  sacrament,  and  ad- 
monished to  refrain  from  similar  action 
in  the  future,  but  made  no  order  as  to 
costs.  The  clergyman  thereupon  ob- 
tained a  rule  nisi  from  the  King's  bench, 
calling  on  -  the  principal  of  the  arches 
court  to  show  cause  why  a  writ  should 
not  issue  to  that  court  prohibiting  it 
from  proceeding  in  the  matter.  Rex  v. 
Dibdin  L.  R.  [1910]  P.  (Eng.)  57,  79 
L.  J.  K.  R  N.  S.  517,  101  L. 
T.  N.  S.  722,  26  Times  L.  R. 
150,  where  the  court  discharged  the  writ ; 
and  this  decision  was  approved  with 
costs  by  the  court  of  appeal  in  L.  B. 
[1910]  P.  101  et  seq.  and  an  appeal  to 
the  House  of  Lords  was  dismissed. 
Thompson  v.  Dibdin  [1912]  A.  C.  (Eng.) 
533,  81  L.  J.  K.  B.  N.  S.  918,  107  L.  T. 
N.  S.  66,  28  Times  L.  R.  490,  56  Sol.  Jo. 
647.  The  promoters  alleged  that  the  rea- 
son given  for  the  refusal  was  the  know- 
ing and  wilful  contracting  of  a  union 
which  was  declared  unlawful  "both  by 
the  Church  and  by  the  law  of  the  land," 
and  that  "by  statute  1  Edw.  VI.  chap.  1, 
and  by  ecclesiastical  law,  the  incumbent ' 
of  a  parish  may  not,  without  lawful 
cause,  deny  the  holy  sacrament  to  any 
parishioner  that  would  devoutly  and 
humbly  desire  it.  The  cause  assigned 
by  the  defendant  for  his  refusal  was  not 
a  lawful  cause,  and  the  defendant  in  so 
refusing  has  offended  against  ecclesiasti- 
cal law."  The  respondent  placed  his  re- 
fusal on  .the  ground  that  the  promoters 
"were  and  are  open  and  notorious  evil 
livers,"  within  the  Rubric  (which  rested 
upon  statute).  There  was  considerable 
discussion  in  the  courts  as  to  the  effect  of 
a  proviso  in  the  said  act  of  1907,  viz.: 
"Provided  always  that  no  clergyman  in 
holy  orders  in  the  Church  of  England 
shall  be  liable  to  any  suit,  penalty,  or 
censure,  whether  civil  or  ecclesiastical, 
for  anything  done  or  omitted  to  be  done 
by  him  in  the  performance  of  the  duties 
of  his  ofBce,  to  which  suit,  penalty,  or 
censure  he  would  not  have  been  liable  if 
this  act  had  not  been  passed."  But  it 
was  held  that  the  proviso  was  no  de- 
fense, it  being  considered  that  it  related 
simply  to  matters  of  marriage. 
No  cases  have  been  found  on  the  de- 
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famatioD  feature  of  Carter  v.  Papineau, 
ante,  371,  though  there  are  cases  as  to 
the  announcement  of  sentences  of  excom- 
munication or  expulsion  (see,  4  exam- 
ple Landis  t.  Campbell  (1883)  79  Ko. 
433,  49  Am.  Rep.  239;  Famsworth  v. 
Storrs  (1850)  5  Cush.  (Mass.)  412;  Fitz- 
gerald V.  Robinson  (1873)  112  Mass.  371; 
see  also  in  the  same  connection  Morasse 
V.  Broehu  (1889)  151  Mass.  567,  8  L.R.A. 
524,  21  Am.  St.  Rep.  474,  25  N.  E.  74). 
And  while  it  is  not  intended  to  include 
generally  the  subject  of  false  statements 
of  excommunication,  reference  may  here 
be  made  to  Barnabas  v.  Traunter  (1641) 
1  Vin.  Abr.  (Eng.)  title,  Action  for 
words  (D,  a)  15,  p.  396,  also  reported  in 
March  on  Slander,  London,  1674,  p.  147, 
where  it  was  held  that  an  action  lies  by 
a  parishioner  against  a  vicar  who  falsely 
stated  in  church  that  the  plaintiff  had 
been  excommunicated,  and  that  he  had 
received  an  instrument  to  this  effect 
from  the  ordinary,  when  he  had  not  re- 
ceived any  such  instrument  and  the 
plaintiff  had  not  been  excommunicated, 
it  being  further  alleged  that  on  another 
occasion  he  refused  to  celebrate  divine 
service  until  the  plaintiff  had  departed 
out  of  the  church;  the  court  held  that 
this  was  sufficient  although  the  plaintiff 
did  not  show  that  any  man  avoided  his 
company  or  forbore  to  trade  or  deal  with 
him  or  that  he  had  any  temporal  or 
special  loss  on  account  of  it. 

It  may  be  noted  that  in  Fitzgerald  v. 
Robinson  (Mass)  supra,  the  court  in 
speaking  of  Barnabas  v.  Traunter,  de- 
clared that  "it  is  clear  that  the  case  is 
not  law  in  this  commonwealth." 

While  not  within  the  scope  of  this 
note  reference  may  be  made  to  M'Corkle 
V.  Binns  (1912)  5  Binn.  (Pa.)  340,  6  Am. 
Dec.  420,  which  was  an  action  against 
the  editor  of  a  newspaper,  one  count  be- 
ing made  on  account  of  the  following 
publication:  "Certificates  of  religion. 
Of  late  we  have  had  a  display  of  certifi- 
cates to  prove  that  Wm.  M'Corkle  has 
been  in  full  standing  and  communion 
with  the  church  for  some  years.  I  deny 
the  truth  of  the  assertion,  and  affirm 
that  the  certificates  he  has  produced  do 
not  prove  it.  And  I  further  affirm  that 
he  has  been  deprived  of  his  full  stand- 
ing, and  of  partaking  in  communion,  be- 
cause of  his  groundless  and  infamous  as- 
sertions. I  do  not  affirm  that  he  has 
been  thus  deprived  of  partaking  in  com- 
munion by  any  regular  act  of  the  regular 
officers  of  the  church  of  which  he  is  a 
member ;  but  do  distinctly  and  decidedly 
L.K.A.1916D. 


affirm  that  he  has  absented  himself  from 
the  table,  and  thus  prevented  tbe  session 
from  being  called  to  investigate  his  con- 
duct." The  court,  in  declining  to  arrest 
a  judgment  for  the  plaintiff,  said  inter 
alia :  "The  plaintiff  is  not  charged  mere- 
ly with  a  voluntary  abstinence  from  the 
principal  sacrament  of  his  church,  or  be- 
ing deprived  of  that  sacrament  for  any 
innocent  or  meritorious  action,  but  with 
an  expulsion  from  it  on  account  of  his 
infamous  unfounded  assertions.  To  say 
of  a  man  in  a  newspaper  that  he  is  g:uilty 
of  infamous  falsehoods  is  clearly  a  libel; 
and  is  it  less  so  because  the  elders  of  his 
church  have  found  him  guilty,  or  be- 
cause, in  order  to  evade  the  judgment  of 
those  elders,  he  has  absented  himself 
from  the  sacrament  of  the  Lord's  Supper, 
as  is  alleged  in  the  paper  of  the  16th  of 
September  T  All  persons  who  become 
members  of  a  religious  society  are  sub- 
ject to  the  discipline  of  that  soeiety. 
The  law  permits  it,  and  very  wisely,  be- 
cause it  tends  to  the  preservation  of  re- 
ligion and  morals.  It  is  understood  that 
according  to  the  rules  of  the  church  to 
which  the  plaintiff  belongs,  if  he  had  re- 
ally been  guilty  of  infamous  falsehoods 
for  which  he  refused  or  neglected  to 
make  atonement,  he  might  after  proper 
admonition  have  been  excluded  from  the 
sacrament  of  the  Lord's  Supper.  Now 
is  it  possible  that,  after  such  an  exclu- 
sion for  such  a  cause,  any  man  could 
keep  his  standing  either  in  the  society  to 
which  he  belongs,  or  in  the  world  at 
large  t  In  my  opinion  he  must  sink  un- 
der the  opprobrium.  .1  can  have  no 
doubt,  therefore,  of  the  matter  charged 
in  the  declaration  being  a  libel." 

Reference  may  also  be  made  to  St. 
Pierre  v.  Beaulieu  (1906)  Rap.  Jud. 
Qaebec,  33  C.  S.  385,  where  the  cure  of 
the  parish,  at  a  meeting  of  commission- 
ers of  schools,  threatened  them  that  he 
would  refuse  the  communion  to  those 
who  voted  to  re-engage  the  holding  sec- 
retary treasurer,  and  upon  an  action  by 
such  secretary 'treasurer  against  the  cure 
the  defendant  was  mulcted  in  damages 
by  the  appellate  court  in  reversing  a 
nonsuit.  The  defendant's  expert  evi- 
dence was  that  the  curS  might  instruct 
members  of  his  congregation  in  matters 
of  conscience  and  if  they  disobeyed  in 
the  matter  of  a  grave  moral  obligation, 
they  would  be  unworthy  of  the  sacra- 
ments, and  so  in  case  they  voted  for  one 
declared  incompetent  by  competent  au- 
thority; but  there  was  no  proof  of  any 
such  declaration.  B.  B.  B. 
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MILTON  BBUNER  and  Wife,  Plffs.  in  Err., 

V. 

T.  B.  OOBB  et  al. 

(37  Okla.  228,  131  Pac.  166.) 

Cancelatton  ^  deed  —  Inadequacy   of 
price. 

1.  Ordinarily  mere  inadequacy  of  con- 
sideration is  not  sufficient  ground,  in  it- 
self, to  justify  a  court  in  canceling  a  deed, 
yet  when  the  inadequacy  is  so  gross  as  to 
amount  to  fraud,  or  in  the  absence  of  other 
circumstances  to  shock  the  conscience,  and 
furnish  satisfactory  and  decisive  evidence 
of  fraud,  it  will  be  sulTicient  ground  for 
canceling  a  conveyance  or  contract,  either 
executed  or  executory;  the  rule  being  based 
upon  the  theory  that  fraud,  and  not  inade- 
quacy of  price,  is  the  sole  reason  for  the 
interposition  of  equity. 

for  other  catM,  see  Gontracti,  V,  o,  S,  in 

Dig.  1-52  X.  S. 
Same  —  inference  of  fraud. 

2.  Whenever  it  appears  that  the  parties 
to  a  trade  have  knowingly  and  deliberately 
fixed  upon  any  price,  however  great  or  how- 
ever small,  there  is  no  occasion  nor  reason 
for  interference  by  courts,  for  owners  have 
a  right  to  sell  property  for  what  they 
please;  but  where  there  is  no  evidence 
of  such  knowledge,  intention,  or  deliberation 
by  the  parties,  the  disproportion  between 
the  value  of  the  subject-matter  and  the  price 
may  be  so  great  as  to  warrant  the  court  in 
inferring  therefrom  the  fact  of  fraud. 
For  other  cases,  see  Evidence,  11.  e,  7,  «» 

Dig.  ISi  V.  8. 
Same  —  sufficiency  of  facts. 

3.  Milton  Bniner,  and  Katie,  his  -wife.were 
ignorant  Creek  frecdmen.  Milton  owned  a 
certain  40-acre  tract  which  he  was  desirous 
of  selling.  Katie  owned  an  allotment  of 
160  acres,  worth  from  $2,400  to  $4,000.  C, 
desiring  to  purchase  land,  through  his  a^ent, 
P.,  entered  into  negotiations  with  Milton 
to  purchase  the  40-acre  tract,  agreeing  to 
give  him  $150  in  cash  and  a  good  note  for 
the  balance.  The  deed  was  drawn  and  ac- 
knowledged before  P.,  who  was  a  notary 
public,  and  which,  after  acknowledgment  by 
Milton  euid  bis  wife,  proved  to  be  a  convey- 
ance for  Katie's  allotment,  instead  of  Mil- 
ton's 40-acre  tract.  Both  Milton  and  bis 
wife  testify  positively  that  they  sold  the 
40-acre  tract,  and  never  at  any  time  sold,  or 
intended  to  sell,  Katie's  allotment.  Held, 
that  the  inadequacy  of  consideration,  under 
the  rule  announced  in  the  preceding  para- 
graph of  this  syllabus,  together  with  the 
other  cumulative  incidents  and  circum- 
stances detailed  in  the  record,  amounts  to 

Headnotes  by  Hobebtson,  C. 

Note.  ^  As  to  cancelation  of  a  deed  for 
inadequacy  of  consideration,  see  annotatiim 
following  this  case,  post,  382. 
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such  constructive  fraud  as  to  require  a  can- 
celation of  the  deed. 
For  other  oases,  see  Contracts,  V.  o,  S,  in 

Dig.  ISi  y.  8. 
Indians  —  conveyance  of  allotment. 

4.  A  Creek  frecdman  under  eighteen  years 
of  age,  although  a  married  woman,  cannot 
make  a  valid  conveyance  of  her  allotment, 
except  under  the  direction  of  the  county 
court:  and  a  deed  made  without  such  au- 
thority is  void. 
For  other  cases,  see  Indians,  11.  in  Dig 

1-52  N.  8. 

(February  11,  1913.) 

ERROR  to  the  District  Court  for  Seminole 
County  to  review  a  judgment  in 
defendants'  favor  in  an  action  brought  to 
cancel  and  set  aside  a-  certain  warranty 
deed  made  by  plaintiffs  to  defendant  Ckibb 
Reversed. 

Statement  by  Robertson,  C: 

On  Octol>er  14,  1012,  a  motion  to  dismiss 
the  appeal  herein  was  sustained  on  the 
ground  that  the  alleged  errors  of  the  trial 
court  required  the  examination  and  con- 
sideration of  the  evidence  introduced  at  the 
trial,  and  that,  the  referee  before  whom  the 
cause  was  tried  not  liaving  certified  the 
evidence  to  the  court,  and  no  bill  of  excep- 
tions having  been  allowed,  this  court  could 
not  consider  the  alleged  errors  relied  upon 
by  plaintiffs  in  error.  This  defect  in  the 
record  was  strenuously  insisted  upon  by 
defendants  in  error  in  their  Inrief,  and  was 
not  denied'  in  any  manner  by  plaintiffs  in 
error  until  after  the  order  of  dismissal 
had  been  entered  and  a  petition  for  rehear- 
ing had  been  filed  and  oral  argument  had 
thereon,  whereupon  a  certain  agreement  be- 
tween counsel  at  the  trial  (which  was  em- 
bodied in  the  record)  was,  for  the  first  time, 
called  to  the  attention  of  the  court  by 
counsel  for  plaintiffs  in  error.  The  con- 
sideration given  by  the  court  to  this  agree- 
ment resulted  in  the  granting  of  the  petition 
for  rehearing,  and  the  former  opinion,  dis- 
missing the  appeal,  is  hereby  recalled  and 
set  aside  and  the  a[tpeal  reinstated,  and  the 
cause  will  now  be  considered  on  its  merits. 

Messrs.  Taylor,  Prnlett,  &  Snlggs  and 
J.  A.  Baker,  for  plaintiffs  in  error: 

The  deed  was  retained,  taken,  and  ac- 
knowledged before  George  Paine,  who  was 
acting  at  the  time  as  the  agent  of  the 
grantee,  and  for  that  reason  said  deed  is 
void. 

Greve  t.  Echo  Oil  Co.  8  Cal.  App.  275,  96 
Pac.  904;  Ardmore  Nat.  Bank  v.  Briggs 
Machinery  &  Supply  Co.  20  Okla.  427,  23 
L.R.A.(N."S.)  1074,  129  Am.  St.  Rep.  747, 
94  Pac.  533,  16  Ann.  Cas.  133. 
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Where  the  inadequacy  of  price  is  great 
equity  will  geize  upon  small  facts  showing 
fraud,  and  grant  relief. 

Paulter  v.  Manuel,  25  Okla.  59,  108  Pac. 
749;  Stephens  v.  Ozbourne,  107  Tenn.  572, 
89  Am.  St.  Rep.  959,  64  S.  W.  902;  2  Pom. 
Eq.  Jut.  §  928;  Wright  v.  Wilson,  2  Yerg. 
294. 

Katie  Bruner,  at  the  time  of  the  execution 
of  the  deed  in  controversy,  was  under  the 
age  of  eighteen  (18)  years,  and  under  the 
law  governing  the  alienation  of  Indian 
lands,  said  deed  is  absolutely  void. 

Jefferson  v.  Winkler,  26  Okla.  653,  110 
Pac.  755. 

The  lawmaking  power  may  prescribe  new 
rules  of  evidence,  provided  it  does  not  affect 
existing  rights. 

Maguiar  v.  Henry,  4  Am.  St.  Rep.  182, 
and  note,  84  Ky.  1;  McCready  v.  Sexton,  29 
Iowa,  356,  4  Am.  Rep.  214;  Larson  v. 
Dickey,  39  Neb.  463,  42  Am.  St.  Rep.  595, 
58  N.  W.  167;  People  v.  Cannon,  36  Am. 
St.  Rep.  688,  note;  Little  Rock  &  Ft.  S.  R. 
Co.  v.  Payne,  33  Ark.  816,  34  Am.  Rep.  55. 

Messrs.  Cramp  *  Fowler,  for  defend- 
ants in  error: 

Mere  inadequacy  of  price  is  never  ground 
for  avoiding  a  contract.  It  must  be  ac- 
companied by  some  fraud. 

2  Pom.  Eq.  Jur.  §  926 ;  Cook  t.  Bagnell 
Timber  Co.  78  Ark.  47,  94  S.  W.  695,  8  Ann. 
Cas.  251. 

As  between  the  parties  to  a  deed  it  is 
immaterial  whether  it  is  acknowledged  or 
not. 

Hess  y.  Trigg,  8  Okla.  286,  57  Pac.  159; 
Kee  V.  Ewing,  17  Okla.  410,  87  Pac.  297; 
Ardmore  Nat.  Bank  v.  Briggs  Machinery  & 
Supply  Co.  20  Okla.  427,  23  L.RA.(N.S.) 
1074,  129  Am.  St.  Rep.  747,  94  Pac.  533,  16 
Ann.  Cas.  133. 

There  was  no  fraud  in  this  case. 

Moore  v.  Adams,  26  Okla.  48,  108  Pac. 
392. 

Plaintiffs  having  plead  infancy,  the  bur- 
den was  on  them  to  establish  such  infancy. 

Moore  v.  Sawyer,  167  Fed.  831. 

The  determination  of  the  age  of  an  indi- 
vidual when  that  is  the  question  in  litiga- 
tion is  a  judicial  question  solely. 

8  Cyc.  820;  Vega  S.  S.  Co.  v.  Consolidated 
Elevator  Co.  75  Minn.  308.  43  L.R.A.  843, 
74  Am.  St.  Rep.  484,  77  N.  W.  973;  Missouri, 
K.  &  T.  R.  Co.  V.  Simonson,  64  Kan.  802, 
57  L.R.A.  765,  91  Am.  St.  Rep.  248,  68  Pac. 
653;  United  States  v.  Klein,  13  Wall.  128, 
20  L.  ed.  319. 

Plaintiffs  cannot  recover  in  a  court  of 
equity,  because  they  do  not  offer  to  do  equity 
by  tendering  a  conveyance  of  the  land  they 
claim  to  have  sold,  and  because  they  have 
been  guilty  of  inequitable  conduct  in  falsely 
representing  the  plaintiff  Katie  Bruner  to 
L.R.A.1916D. 


be  of  full  age,  if  it  is  a  fact  that  she  waa 
not  of  age. 

1  Pom.  Eq.  Jur.  §  385;  International 
Land  Co.  v.  Marshall,  22  Okla.  693,  10 
L.R.A.(N.S.)    1066,  98  Pac.  951. 

Robertson,  C,  filed  the  following  opin- 
ion: 

This  is  an  action  by  Milton  Bruner  and 
Katie  Bruner,  his  wife,  to  cancel  and  set 
aside  a  certain  warranty  deed  made  by 
them  on  February  23,  1909,  to  T.  S.  Cobb, 
for  80  acres  of  land  in  Seminole,  and  80 
acres  of  land  in  Okfuskee  county.  Cobb 
three  days  later  sold  the  land  to  James  £. 
Foreman,  who  is  joined  as  a  party  defend- 
ant, but  Cobb  alone  defends;  Foreman  rest- 
ing his  title  on  Cobb's  deed,  which  is  good 
if  the  deed  to  Cobb  from  the  Bruners  is 
valid.  The  Bruners,  who  are  husband  and 
wife,  are  Creek  freedmen,  and  the  land  in 
controversy  is  the  allotment  of  Katie 
Bruner.  Plaintiffs  in  error  r«ly  for  reversal 
of  the  judgment  appealed  from  on  four 
separate  assignments  of  error,  viz.:  First. 
Inadequacy  of  price.  Second.  The  deed  was 
taken  and  acknowledged  by  the  grantee's 
agent,  and  is  therefore  void.  Third.  Decep- 
tion and  fraud  in  obtaining  the  signatures 
of  plaintiffs  to  said  deed.  Fourth.  Katie 
Bruner,  at  the  time  of  executing  said  deed, 
was  under  the  age  of  eighteen  years,  and 
any  deed  made  by  her  while  a  minor  was 
absolutely  void. 

It  will  be  unnecessary  to  give  separate 
consideration  to  the  assignments  above 
enumerated,  for  that  the  reasons  advanced 
in  behalf  of  each  are  so  closely  related  one 
to  the  other  as  to  be,  in  a  measure,  appli- 
cable to  all;  in  other  words,  fraud  and  de- 
ceit being  the  gist  of  the  complaint  of 
plaintiffs  in  error,  we  will  treat  the  assign- 
ments of  error  as  above  enumerated  merely 
as  subdivisions  of  one  general  charge  of 
fraud,  and  will  give  to  each  subdivision  of 
such  charge  such  consideration  as  it  merits. 

It  appears  from  the  record  that  these 
plaintiffs  in  error,  at  the  time  this  deed 
was  taken,  were  ignorant  negroes,  the  wife 
especially,  being  a  mere  girl,  wholly  devoid 
of  business  experience,  and  possessed  of  no 
judgment  or  knowledge  of  business  affairs. 
The  husband  owned  a  certain  40-acre  tract, 
which  he  was  desirous  of  selling,  and  with 
that  intention  approached  George  B.  Paine, 
who  was  a  notary  public  and  justice  of  the 
peace  at  Wewoka,  in  Seminole  county,  and 
who,  from  his  own  testimony,  was  acting 
as  the  agent  of  Cobb,  who  at  the  time  was 
county  judge  of  Seminole  county.  Milton 
Bruner  told  Paine  that  he  wanted  $300  for 
his  40-acre  tract.  Paine,  as  agent  for  Cobb, 
finally  agreed  to  give  him  $300  for  it,  one 
half  cash,  the  balance  to  be  secured  by  good 
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note.  This  conversation  took  plaee  in  the 
Campbell  abstract  office  at  Wewoka  on 
February  23,  1909.  Katie  Bruner  was  not 
present  at  the  time  the  deal  was  made, 
but  was  sent  for  hj  Paine  to  sign  the  deed 
with  her  husband.  Both  Milton  and  Katie 
swear  positively  that  they  sold  Milton's  40- 
acre  tract  to  Paine  for  Cobb,  and  that  they 
did  not  have  one  word  of  conversation  with 
him  or  anyone  else  concerning  Katie's  allot- 
ment; that  they  had  no  intention  of  selling 
it,  but  supposed  always  that  the  deed  they 
signed  was  for  Milton's  40-acre  tract.  Paine 
paid  Milton  $150  in  cash  and  gave  him  in 
addition  a  memorandum,  signed  by  him- 
self, to  the  effect  that  they  bad  coming  to 
them  a  deferred  payment  of  $150  on  the 
land  sold  by  them.  This  memorandum  did 
not  describe  the  land  in  any  way,  nor  did 
it  bear  any  interest;  no  payor  was  named 
therein,  and  it  was  signed  by  Paine  alone, 
without  any  reference  to  his  capacity  as 
agent  for  Cobb.  The  record  affirmatively 
shows  that  Katie  Bruner  did  not  receive 
any  part  of  the  $150,  or  derive,  directly  or 
indirectly,  any  benefit  therefrom.  Cobb,  at 
the  trial,  offered  to  pay  into  court  the  bal- 
ance of  the  purchase  price,  to  wit,  $150. 
The  undisputed  testimony  shows  that  the 
land  was  worth  all  the  way  from  $2,500  to 
$4,000.  The  record  also  shows  that  the 
entire  transaction  was  carried  on  between 
Milton  Bruner  and  Paine;  Katie  Bruner  at 
no  time  being  consulted  concerning  the 
trade. 

Plaintiffs  allege  that  as  soon  as  they  dis- 
covered the  deception  practised  upon  them 
they  brought  suit  to  cancel  the  deed;  the 
record  showing  the  action  to  have  been 
commenced  on  March  20, 1909,  the  deed  hav- 
ing been  executed  February  23,  1909. 
Ordinarily  mere  inadequacy  of  consideration 
is  not  sufficient  cause  to  justify  interfer- 
ence by  a  court  of  equity  in  a  case  of 
rescission  of  contract  or  annulment  of  deed; 
but  where,  as  in  the  case  at  bar,  the  con- 
sideration given  is  so  grossly  inadequate  as 
to  shock  Uie  conscience  and  force  one's 
mind  to  the  immediate  conclusion  that  the 
deed  to  the  land  was  procured  by  fraud,  it 
not  only  is  the  right,  but  the  positive  duty, 
of  a  court  to  interfere  and  place  the  par- 
ties, especially  the  innocent  and  injured 
one,  in  the  position  he  was  in  l>efore  the 
transaction  occurred,  and  it  is  a  matter  of 
no  moment  whether  the  fraud  was  occa- 
sioned by  the  active,  deceitful  representa- 
tions, connivance,  and  acts  of  him  who 
receives  the  benefits  of  the  fraudulent 
transaction,  or  whether  the  result  was 
reached  on  account  of  the  mental  incapacity 
and  want  of  business  ability  of  the  one  de- 
frauded. The  result  in  either  instance  is 
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the  same;  the  difference  in  the  moral  turpi- 
tude involved  being  only  of  degree. 

The  undisputed  testimony  in  this  case 
shows  that  Cobb  first  sent  one  Goodie  John- 
son (who,  from  the  record,  seems  to  be  a 
handy  sort  of  a  fellow  and  a  ready  wit- 
ness), a  few  days  before  the  deed  involved 
herein  was  executed,  to  the  Bruners  to 
procure  a  deed  for  the  land;  that  Cobb 
gave  Johnson  $150  with  which  to  purchase 
the  same;  that  Johnson  offered  Katie  $75 
for  a  deed,  but  that  she  refused  to  take  it. 
Three  or  four  days  later  Paine,  at  Cobb's 
suggestion,  put  the  deal  through  with  Mil- 
ton Bruner,  and  gave  him  $150  and  the 
purported  duebill,  hereinbefore  mentioned, 
and  which  was  worthless  and  of  no  binding 
effect  on  anybody.  This  is  all  that  Cobb 
pretends  to  have  given  for  the  160  acres, 
although  the  deed  imports  a  consideration 
of  $800.  None  of  the  witnesses  valued  the 
land  at  less  than  $2,400,  and  there  is  testi- 
mony to  the  effect  that  it  was  worth  $4,000; 
$3,000  being  the  fair  average  value  thereof. 

When  we  consider  all  the  facts  and  cir- 
cumstances surrounding  this  transaction, 
the  official  position  held  by  Cobb  and  his 
standing  in  the  community,  his  superior 
intelligence  and  official  influence,  the  fact 
that  he  was  desirous  of  procuring  this  land, 
and  had  made  other  attempts  to  secure  a 
deed  thereto,  the  further  fact  that  Paine, 
a  justice  of  the  peace  and  the  notary  who 
took  the  acknowledgment  to  the  deed,  and 
who  was  Cobb's  agent,  engineered  the  deal 
and  paid  the  money  and  executed  the  so- 
called  duebill,  which,  according  to  the  un- 
contradicted evidence,  was  to  have  been  a 
good  note,  but  which,  as  we  have  seen,  was 
a  worthless  piece  of  paper,  not  binding  on 
anyone,  and  the  further  fact  that  the 
Bruners  belonged  to  an  inferior  race,  were 
ignorant  and  illiterate,  possessed  of  no 
knowledge  or  experience  in  such  matters, 
to  say  nothing  of  their  contention  that 
they  had  in  mind  only  the  sale  of  Milton's 
40-acre  tract,  and  not  the  allotment  of 
Katie,  we  are  forced  to  the  conclusion  that 
the  consideration  given  for  the  land  was 
so  grossly  inadequate  as  to  amount  to  con- 
structive fraud,  and  of  such  character  and 
degree  as  to  require  the  cancelation  of  the 
deed.  We  might  content  ourselves  by  say- 
ing, and  the  record  would  fully  warrant 
such  conclusion,  that  the  inadequacy  of  the 
consideration,  of  itself,  free  from  any  other 
fact  or  circumstance,  is  sufficient  to  con- 
stitute constructive  fraud  of  such  magni- 
tude as  to  require  the  cancelation  of  the 
conveyance;  but  in  this  case  we  are  not 
required  to  base  our  judgment  upon  this 
lonft  conclusion,  for  the  record  is  full  of 
other  inequitable  facts  and  circumstances 
that,  to  our  mind,  are  so  cumulative  in  their 
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chararter  and  corroborative  of  the  above 
conclusion  as  to  leave  no  room  for  doubt 
in  the  mind  of  any  fair-minded  man. 

In  Pomerof 'e  Equity  Jurisprudence,  vol. 
2,  §§  026  et  seq.,  this  subject  is  treated  in 
an  able  and  exhaustive  manner,  and  the 
general  rule  there  laid  down  for  cases  of 
this  sort  seems  to  be  that,  while  mere  in- 
adequacy of  consideration  is  not  sufficient 
ground,  in  itself,  for  refusing  the  remedy 
of  specific  performance,  yet  when  the  inade- 
quacy is  so  gross  as  to  amount  to  fraud, 
or  in  the  absence  of  other  circumstances  to 
shock  the  conscience  and  furnish  satisfac- 
tory and  decisive  evidence  of  fraud,  it  will 
be  a  BuiKcient  ground  for  canceling  a  con- 
veyance or  contract,  either  executed  or 
executory.  §  027.  This  rule  is  based  upon 
the  theory  that  fraud,  and  not  inadequacy 
of  price,  is  the  sole  and  only  reason  for  the 
interposition  of  equity.  In  the  note  to  this 
section  in  the  treatise  above  referred  to,  it 
is  said:  "The  rule  had  its  origin  at  a  time 
when  fraud  was  generally  inferred  by  pre- 
sumptions of  law,  and  often  by  conclusive 
presumptions.  In  the  present  condition  of 
the  law  on  the  subject  of  fraud,  this  mode 
of  formulating  the  rule  seems  to  be  erro- 
neous. The  principle  is  now  almost  luii- 
versally  adopted  that  fraud  is  a  fact 
inferred,  like  other  conclusions  of  fact,  from 
the  evidence;  no  rule  x>f  law  can  therefore 
be  laid  down  as  to  the  amount  of  inade- 
quacy necessary  to  produce  the  resulting 
fraud.  Inadequacy  of  consideration  may  be 
evidence  of  fraud,  slight  or  powerful,  ac- 
cording to  its  amount  and  other  circum- 
stances. When  it  is  satisfactory  and 
decisive  evidence,  when  from  the  proof  of 
inadequacy  the  court  or  jury  are  convinced 
that  fraud  as  a  fact  did  exist,  then  the 
relief  is  granted.  Instead,  therefore,  of  re- 
peating the  usual  formula  which  has  been 
handed  down  for  generations,  that  the  in- 
adequacy must  be  conclusive  evidence  of 
fraud,  I  have  said  in  the  text  that  it  must 
be  satisfactory  and  decisive  evidence;  the 
fonner  mode  represented  fraud  as  the  re- 
sult of  a  conclusive  legal  presumption;  the 
latter  treats  it  as  a  conclusion  of  fact  drawn 
from  the  evidence,  and  is  therefore  in  per- 
fect harmony  with  the  theory  which  now 
prevails  in  most,  if  not  all,  of  the  states. 
The  following  seems  to  be  the  true  rationale 
of  the  doctrines  concerning  inadequacy  of 
price:  Whenever  it  appears  that  the  par- 
ties have  knowingly  and  deliberately  fixed 
upon  any  price,  however  great  or  however 
small,  there  is  no  occasion  nor  reason  for 
interference  by  courts;  for  owners  have  a 
right  to  sell  property  for  what  they  please, 
and  buyers  have  a  right  to  pay  what  they 
please.  See  Harris  v.  Tyson,  24  Pa.  347, 
360,  64  Am.  Dec.  661,  14  Mor.  Min.  Rep. 
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634;  Davidson  v.  little,  22  Pa.  245,  247,  60 
Am.  Dec.  81.  But  where  there  is  no  evi- 
dence of  such  knowledge,  intention,  or  de- 
liberation by  the  parties,  the  dispropor- 
tion between  the  value  of  the  subject-matter 
and  the  price  may  be  so  great  as  to  war- 
rant the  court  in  inferring  therefrom  the 
fact  of  fraud.  Such  a  gross  inadequacy  or 
disproportion  will  call  for  explanation,  and 
will  shift  the  burden  of  proof  upon  the 
party  seeking  to  enforce  the  contract,  and 
will  require  him  to  show  affirmatively  that 
the  price  was  the  result  of  a  deliberate  and 
intentional  action  by  the  parties;  and  if 
the  facts  do  prove  such  action  the  fact  of 
fraud  will  be  more  readily  and  clearly  in- 
ferred." 

Ordinarily,  if  there  is  nothing  but  mere 
inadequacy  of  consideration,  the  case  must 
be  extreme  in  order  to  call  for  the  inter- 
position of  equity.  2  Pom.  £q.  Jur.  §  928. 
As  was  said  above,  we  would  be  fully 
justified  in  holding  that  the  consideration 
given  in  this  case,  to  wit,  1160  cash  and  a 
worthless  duebiU,  for  land  worth  $3,000, 
would  bring  the  case  clearly  within  the  rule 
hereinabove  referred  to;  but  we  are  not 
required  to  base  our  conclusion  on  this  one 
item  alone.  The  whole  transaction  is  so 
intimately  and  completely  charged  with 
other  inequitable  instances,  incidents,  and 
circumstances  as  to  absolutely  preclude  any 
other  conclusion  in  the  minds  of  honest 
men.  Thus,  the  record  shows  that  Paine, 
the  notary  public  who  drew  the  deed,  and 
who  took  the  acknowledgment  of  the 
grantors,  was  Cobb's  agent  for  the  purpose 
of  purchasing  the  land;  that  he  opened 
negotiations  leading  up  to  the  execution 
and  delivery  of  the  deed  with  Milton  Bruner, 
who  testifies  positively  that  he  never  talked 
with  Paine  about  selling  Katie's  allotment; 
that  after  the  deed  had  been  drawn  and 
the  trade  made,  he  (Paine)  sent  Milton  to 
get  Katie,  who  was  at  the  company  store 
in  another  part  of  the  town,  in  order  that 
she  might  sign  it;  that  he  caused  Milton 
to  sign  the  deed  first,  and  Katie  to  sign 
after  him;  that  he  paid  the  money  to  Mil- 
ton, and  not  to  Katie;  that  Sanders  Sancho 
was  sent  to  the  Bruners  and  talked  with 
them  of  and  concerning  the  sale  of  Milton's 
land,  and  not  Katie's  allotment.  The  fact 
that  Milton  did  not  know  the  description 
of  the  land  by  number,  but  relied  upon 
Paine  to  examine  the  map  and  secure  there- 
from the  proper  description,  is  also  a  cir- 
cumstance worthy  of  note.  The  uncon- 
tradicted evidence  that  the  land  was  worth 
not  less  than  $2,400,  and  from  that  to 
$4,000;  the  fact  that  the  parties  were  not 
of  kin,  and  there  was  no  intent  on  the  part 
of  the  Bruners  to  bestow  on  Cobb  any 
bounty  or  gift, — these  and  many  other  cir- 
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cuniBtances,  to  our  minde,  bring  this  case 
clearly  within  the  rule  above  referred  to, 
and  require  the  cancelation  of  the  deeds 
complained  of  in  the  petition  of  plaintiffs 
in  error.  Aside  from  all  this,  the  evidence 
clearly  shows  that  Katie,  at  the  time  she 
executed  the  deed,  was  under  the  «ge  of 
eighteen  years,  and  therefore  incapable  of 
conveying  her  allotment.  There  is  much 
positive  and  competent  testimony  in  the 
record  to  the  elfect  that  she  was  under 
eighteen  years  of  age,  and  not  a  single  word 
of  competent  evidence  that  she  was  over 
that  age.  Coody  Johnson  (Cobb's  man  Fri- 
day) testified  that  when  he  went  to  the 
Bruners  and  negotiated  a  sale  of  the  land, 
he  offered  them  only  $75  of  the  $150  which 
Cobb  instructed  him  to  give,  for  the  reason 
that  he  wanted  to  wait  a  few  days  to  get 
a  census  card  from  the  Dawes  Commission, 
in  order  to  ascertain  Katie's  age  (Record, 
p.  32),  and  yet  (on  page  44  of  the  record) 
he  testified  that  be  had  known  her  for  six- 
teen years,  and  that  she  was  five  or  six 
years  old  when  he  first  saw  and  knew  her. 
It  is  on  testimony  such  as  this  that  the 
referee  held  that  she  was  over  eighteen 
years  of  age,  notwithstanding  the  positive 
testimony  of  Katie's  mother,  her  stepfather, 
and  herself  that  she  was  born  on  March  11, 
1891.  Ordinarily,  where  there  is  a  conflict 
in  the  testimony  on  any  material  fact,  the 
finding  of  a  referee  will  not  be  disturbed 
if  there  is  any  testimony  reasonably  tend- 
ing to  support  the  same.  We  do  not  think 
there  is  any  testimony  in  the .  record  rea- 
sonably tending  to  support  the  finding,  and 
we  conclude  that  Katie  Bruner  was  not 
eighteen  years  of  age  on  February  23,  1009, 
the  day  the  deed  was  signed,  and  that  there- 
fore the  same  is  void  on  that  account.  This 
question  has  been  settled  in  this  state  by 
the  decision  in  Jefferson  v.  Winkler,  26 
Okla.  653,  110  Pac.  755.  See  also  to  the 
same  effect.  Gill  v.  Haggerty,  32  Okla.  407, 
122  Pac.  641. 

Katie  Bruner,  being  a  Creek  freedman 
under  eighteen  years  of  age,  could  not  make 
a  valid  conveyance  on  the  date  the  deed 
herein  complained  of  was  executed,  and, 
the  sale  not  having  been  made  under  the 
direction  of  the  county  court,  the  deed  is 
therefore  necessarily  void. 

This  last  conclusion  is  not  only  corrobo- 
rative evidence  of  the  fraudulent  intent  of 
Cobb  in  the  premises,  but,  in  itself,  is  proof 
conclusive  of  the  Invalidity  of  the  deed.  It 
therefore  becomes  the  plain  duty  of  this 
court  to  give  these  plaintiffs  in  error  the 
relief  which  they  are  clearly  entitled  to, 
but  which  was  denied  them  by  the  referee 
and  the  trial  court.  It  seems  to  be  a  com- 
mon practice  in  the  part  of  the  state  frcsn 
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which  this  case  comcs,  for  unscrupulous  and 
designing  men  to  prey  upon  the  ignorant 
and  defenseless,  and  in  many  instances  the 
helpless  Indians  and  freedmen.  These  un- 
fortunate classes  have  our  tmdivided  sym- 
pathy, for,  with  an  intelligent  and  scheming 
white  man,  they  have  an  unequal  chance, 
even  at  the  best;  but  when  to  this  unequal 
chance  is  added  the  dishonesty  of  public 
officials,  on  whom  these  simple  people  have 
a  right  to  rely  implicitly  for  fair  dealing 
and  protection,  and  the  duplicity  and 
treachery  of  those  of  their  own  kith  and 
kin,  it  is  next  to  impossible  to  prevent 
tliem  from  being  most  shamefully  mis- 
treated and  robbed.  Ignorant  freedmen 
(negroes),  such  as  plaintiffs  in  error,  have 
a  right  to  rely  upon  honesty  of  purpose 
and  fair  dealing  at  the  hands  of  white  men, 
and  this  is  doubly  true  as  to  those  who 
hold  oiRcial  positions  of  trust  and  honor; 
they  have  been  taught  to  depend  upon  the 
superior  intelligence  and  integrity  of  the 
white  race;  and  while  the  law  recognizes 
no  distinction  of  race  or  color,  and  is  not, 
generally  speaking,  the  guardian  of  the 
ignorant,  yet  it  will  at  all  times,  especially 
in  such  cases  as  the  one  at  bar,  throw  its 
protecting  arms  about  the  weak  and  defend 
their  riglits  against  the  wicked  designs  of 
the  strong,  when  the  object  of  these  designs 
if  to  take  an  unfair  and  undue  advantage 
of  their  weakness  and  ignorance.  We  feel 
that  the  facts  detailed  in  the  record  in  the 
instant  case  are  such  as  to  demand  at  our 
hands  the  relief  prayed  for  by  plaintiffs  in 
e^Tor.  We  cannot ,  think  that  tlie  motive 
which,  prompted  the  giving  of  $150  cash  and 
the  worthless  duebill  to  Milton  and  Katie 
Bruner  for  160  acres  of  land  worth  $3,000 
(even  if  defendant's  story  be  true)  is  of 
such  character  as  will  appeal  very  strongly 
to  honest  men;  and  when  we  take  into  con- 
sideration the  probability  of  the  truthful- 
ness of  Bruner's  story,  to  the  effect  that 
they  sold  only  Milton's  40-acre  tract,  and 
not  the  allotment  of  Katie,  words  fail  us 
in  adequate  denunciation  of  the  acta  of' 
these  persons  who  are  responsible  for  the'' 
present  condition.  Katie,  not  having  re- 
ceived any  of  the  consideration,  is  not  re- 
quired to  return  the  same,  or  any  part  i 
thereof.  Oill  v.  Haggerty,  supra,  and  cases 
therein  cited. 

Having  reached  these  conclusions,  it 
therefore  necessarily  follows  that  the  judg'i 
ment  be  reversed,  set  aside,  and  held  for 
naught,  and  the  cause  remanded  to  the 
District  Court  of  Seminole  County,  with 
instructions  to  enter  a  judgment  canceling 
and  setting  aside,  fully  and  completely,  the 
deed  executed  by  Milton  Bruner  and  Katie 
Bruner  to  T.  S.  Cobb  on  February  23,  1909; 
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also  the  deed  executed  to  J.  E.  Foreman  on 
February  27,  1909,  by  T.  S.  Cobb  and  Lil- 
lian Cobb,  as  set  out  and  described  in  the 
petition  of  plaintiffs  in  error  in  the  court 
below. 


Per  Cnriam: 

Adopted  in  whole. 

Petition    for   rehearing   denied   April    5^ 
1913. 


Annotation — Cancelation  of  a  deed  for  inadequacy  of  consideration. 


In  the  present  note  it  is  sought  to  de- 
termine whether  inadequacy  of  consid- 
eration is,  of  itself,  a  ground  for  the  can- 
cellation of  a  deed,  and  if  so,  when  and 
under  what  circumstances  equity  will 
exercise  its  jurisdiction  for  that  purpose. 
Inadequacy  of  consideration  is  an  ele- 
ment present  in  a  very  large  number  of 
equitable  action  for  the  cancelation  of 
deeds,  in  which  other  elements,  such  as 
misrepresentation  and  fraud,  duress,  un- 
due influence,  breach  of  confidential  re- 
lations, form  the  basis  of  the  action. 
This  note,  however,  is  confined  to  the 
single  element  of  inadequacy  of  consid- 
eration as  a  ground  for  such  cancelation. 
In  the  development  of  this  subject  it  has 
been  found  necessary  to  include  cases  in 
which  other  inequitable  incidents  were 
present,  but  where  the  action  was  based 
on  such  other  inequitable  incidents  the 
case  has  been  excluded. 

The  note  is  also  confined  to  inadequacy 
of  consideration  in  deeds  upon  a  consid- 
eration of  monev  or  other  property;  the 
question  of  inadequacy  of  consideration 
in  conveyances  upon  consideration  of 
care  for  the  grantor  has  in  general  been 
excluded.*  Sales  by  an  heir  of  his  inter- 
est in  an  estate  have  also  been  excluded. 

The  sale  of  expectancies  and  other 
contingent  interests  is  not  exhaustively 


discussed,  since  the  question  is  intimate- 
ly connected  with  the  validity  of  con- 
tracts with  reference  to  such  estates, 
and  more  logically  belongs  with  a  com- 
plete treatment  of  that  subject. 

Attempts  by  creditors  to  set  aside  a 
deed  of  their  debtor  have  in  general 
been  excluded. 

It  is  a  well-recognized  rule  that  the 
owner  of  property  may  do  what  he  will 
therewith,  assuming  that  no  rights  of 
creditors  are  involved.  The  owner  may- 
give  it  away  if  he  so  desires.  If  the 
gift  is  perfected,  the  transfer  is  valid. 
This  assumes  the  owner  is  competent 
and  fully  informed  as  to  what  he  is  do- 
ing. But  assuming  that  the  owner  does 
not  desire  to  make  a  gift  or  take  any 
less  than  the  property  is  worth,  what 
then  are  his  rights  when  he  has  actually 
conveyed  it  for  an  inadequate  considera- 
tion t 

An  adequate  consideration,  reduced  to 
its  last  analysis,  is  simply  what  property 
will  bring  in  the  market.  There  is  no 
absolute  standard.  The  elements  that 
determine  it  are  numerous  and  varying. 
Its  very  nature  sustains  the  uniform 
conclusion  of  the  eases  that  mere  in- 
adequacy of  consideration  is  not  a 
ground  for  the  cancelation  of  a  deed.^ 
In  another  form  it  is  stated  that  in- 


1  As  to  specific  performance  of  a  contract 
to  leave  property  in  consideration  of 
services  or  support,  including  the  effect  of 
inadequacy  of  consideration,  see  note  to 
Bennett  v.  Burkhalter,  44  L.RA.(N.S.)  733. 

For  undue  influence  in  conveyance  or 
transfer  of  property  in  consideration  of 
support  of  the  grantor,  see  note  to  Board- 
man  V.  Lorentzen,  52  LJIA.{N.S.)   476. 

For  relief  of  grantor  in  conveyance  in 
consideration  of  agreement  to  support, 
which  is  broken  by  grantee,  see  note  to 
Dixon  V.  Milling,  43  L.R.A.(N.S.)  916. 

U  Kline  v.  Kline  (1912)  14  Ariz.  369,  128 
Pac.  805;  Barry  v.  St.  Joseph's  Hospital 
(1897)  6  CaL  Unrep.  625,  48  Pac.  68;  With- 
erwax  v.  Riddle  (1887)  121  lU.  140,  13 
K.  E.  545  (action  to  rescind  a  trade  in 
which  complainant  claimed  to  have  given 
land  more  valuable  than  he  had  received) ; 
Wenegar  v.  Bollenbach  (1899)  180  lU.  222, 
54  N.  E.  192;  Walker  v.  Shepard  (1904)  210 
in.  100,  71  N.  E.  422;  Schwartz  v.  Reznick 
(1913)  257  111.  479,  100  X.  E.  900:  Herron 
T.  Herron  (1887)  71  Iowa,  428,  32  K.  W. 
407:  Robb  v.  Robb  (1893)  14  Ky.  L.  Rep. 
L.R.A.191«D. 


747,  21  S.  W.  580;  Wallace  v.  Marshall 
(1848)  9  B.  Mon.  (Ky.)  148;  Matthis  v. 
O'Brien  (1910)  137  Ky.  651,  126  S.  W.  156 
(sale  and  conveyance  of  interest  in  an 
estate);  McKinney  v.  Crady  (1886)  8  Ky. 
L.  Rep.  259,  1  S.  W.  402;  Morriso  v.  Pliilli- 
ber  (1860)  30  Mo.  14S;  Franklin  v.  Osgood 
(1817)  14  Johns.  (».  Y.)  627;  Dunn  v. 
Chambers  (1848)  4  Barb.  (N.  Y.)  376; 
Bru.ngb  v.  Cobb,  ante,  377 ;  Chandler  v.  Roe 
(1915)  —  OkU.  —  148  Pac.  1026;  Scovill  v. 
Barney  (1872)  4  Or.  288;  Powers  v.  Powers 
(1905)  46  Or.  479,  80  Pac.  1058,  17  Am. 
Neg.  Rep.  120;  Harris  v.  Tyson  (1855)  24 
Pa.  347,  64  Am.  Dec  661,  14  Mor.  Min.  Rep. 
634  (sale  of  mineral  rights  at  about  1  per 
cent,  of  value);  Cummings's  Appeal  (1817) 
67  Pa.  404;  Stephens  v.  Ozbourne  (1901) 
107  Tenn.  572,  89  Am.  St.  Rep.  957,  64  S. 
W.  902;  Jarrett  v.  Jarrett  (1877)  11  W.  Va. 
584  (action  by  heirs) ;  Ponnybacker  v. 
Laidley  (1890)  33  W.  Va.  624,  11  S.  E.  39; 
Jenkins  v.  Einstein  (1811)  3  Biss.  128,  Fed. 
Cas.  Ko.  7,265  (action  by  assignee  for  ben- 
efit of  creditors) ;  Hambl'in  v.  Bishop  (1889) 
41  Fed.  74. 
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adequacy  of  consideration  is  not  a  dis- 
tinct ground  for  equitable  relief.' 

Again  inadequacy  of  consideration  is 
stated  not  to  furnish  ground  for  cancela- 
tion, where  the  parties  are  in  a  situation 
to  form  an  independent  judgment  con- 
cerning the  transaction,'  or  understand 
fully  the  nature  of  the  transaction.* 

Notwithstanding  this  well-established 


rule  that  inadequacy  of  consideration  is 
not  a  ground  for  the  cancelation  of  a 
deed,  it  is  repeatedly  stated  in  the  cases 
that  if  the  inadequacy  of  consideration 
is  such  as  to  shock  the  conscience,  it  does 
furnish  ground  for  cancelation.' 

If  the  inadequacy  is  not  so  great  as 
to  shock  the  conscience,  the  deed  will 
not  be  canceled.'    But  if  the  inadequacy 


In  Jacobson  t.  Nealand  (1904)  122  Iowa, 
372,  98  N.  \V.  158,  a  suit  in  equity  to  Bet 
■side  a  deed  on  the  ground  that  the  grantor 
was  of  unsound  mind  at  the  time  the  deed 
was  executed ;  .  that  it  was  without  con- 
aideratioQ,  and  was  obtained  by  false  and 
fraudulent  representations,  the  deed  recit- 
ing a  consideration  which  was  in  fact  paid, 
it  is  stated  that  whether  the  considera- 
tion was  adequate  or  not  is  immaterial, 
Mve  as  such  evidence  may  bear  on  the  other 
issues  of  the  case. 

A  consideration  much  less  than  the  value 
of  the  property  conveyed  was  sustained  as 
an  adequate  consideration  in  Lewis  v.  Allen 
(1914)  42  Okla.  684,  142  Pac  384,  where 
the  deed  was  executed  by  the  grantor  after 
she  became  of  age,  to  pass  title  to  property 
nbirh  she  had  sold  to  the  grantee  and 
deeded  to  him  before  she  became  of  age,  at 
vbich  time  she  received  a  consideration 
equal  to  the  full  value  of  the  property. 

A  sale  of  land  on  which  a  tax  lien  was 
rlsimed  on  consideration  that  the  tax  lien 
be  discharged  on  that  and  other  land  sold 
by  the  grantor,  and  still  others  yet  owned 
by  him,  will  not  be  set  aside  for  inade- 
quacy of  consideration  where  there  is  no 
evidence  of  a  confidential  relation  nor  of 
deceit,  misrepresentation,  or  mistake,  nor 
of  duress  or  artifice  to  reduce  the  price. 
Chance  v.  Chapman  (1915)  —  Ala.  — ,  70 
i'o.  676.  The  real  consideration  moving  to 
tlie  grantor  is  stated  to  be  satisfaction  of 
tlie  demands  of  the  holder  of  the  tax  lien 
on  these  lands.  Neither  the  value  of  the 
hind  nor  the  consideration  appears. 

« Hardy  v.  Dyas  (1903)  203  IlL  211,  67 
\.  E.  862;  Dunn  v.  Oiambers  (1848)  4 
Barb.  (N.  Y.)  376;  Eyre  v.  Potter  (1853) 
15  How.  (V.  S.)  42,  14  L.  ed.  S92. 

*Storthz  V.  Williams  (1908)  86  Ark. 
460,  111  S.  W.  804,  citing  from  2  Pom.  Eq. 
Jnr.  3d  ed.  §  926.  There  was  fraud  in  this 
rase  for  which  the  conveyance  was  set 
aside. 

*  Miller  v.  Polsom  (1915)  —  Okla.  — ,  149 
Pac.  1183,  approving  of  Bbuneb  v.  Cobb, 
ante,  377;  Stamper  v.  Venable  (1906)  117 
Xenn.  557,  97  S.  W.  812,  see  infra,  note  16. 

Davidson  v.  Little  (1813)  22  Pa.  245,  60 
.4m.  Dec.  81.  It  is  stated  that  a  convey- 
ance of  land  for  5  per  cent,  of  its  value  is 
very  well  calcula*"d  to  fix  upon  the  trans- 
action a  serious  suspicion  of  its  fairness, 
but  if  the  vendor  was  thoroughly  acquaint- 
ed with  every  fact  which  it  was  necessary 
for  him  to  know,  if  he  was  of  legal  age  and 
of  sound  mind,  if  there  were  no  circura- 
stanres  which  gave  the  vendee  an  improper 
control  of  him  amounting  to  mental  im- 
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prisonment,  if  in  short  the  vendee  behaved 
honestly  and  the  vendor  was  able  to  act 
like  a  free  man  with  his  eyes  open,  the  one 
had  a  right  to  sell,  and  the  other  to  buy,  on 
any  terms  they  thought  proper  to  agree 
upon. 

And  see  Harris  v.  Tyson  (1855)  24  Pa. 
347,  64  Am.  Dec.  661,  14  Mor.  Min.  Rep. 
634,  infra,  note  15. 

It  is  stated  in  Newman  v.  Newman 
(1905)  —  Tex.  Civ.  App.  — ,  86  S.  W.  635, 
that  a  voluntary  deed  cannot  be  set  aside 
on  the  ground  of  inadequacy  of  considera- 
tion. 

•  Johnson  v.  Woodworth  (1909)  134  App. 
Div.  715,  119  N.  Y.  Supn.  146;  Eyre  v.  Pot- 
ter (1863)  16  How.  CO-  S.)  42,  14  L.  ed. 
592  (it  then  amounts  to  evidence  of  fraud). 

Cases  cited  in  notes  6-9. 

The  price  must  be  so  small  as  to  strike 
the  mind  in  the  light  of  the  testimony,  at 
first  flush,  as  grossly  inadequate,  and  raise 
the  conviction  that  the  property  was  sacri- 
ficed in  the  market  for  a  price  less  than  its 
actual  value.  Walker  v.  Derby  (1870)  5 
Bias.  134,  Fed.  Cas.  No.  17,068. 

•  Bevins  v.  Lowe  (1914)  159  Ky.  439,  167 
S.  W.  422;  Dotson  v.  Norman  (1914)  159 
Ky.  786,  169  S.  W.  527;  Walker  v.  Derby 
(Fed.)  supra.  The  property  was  sold  for 
practically  what  it  was  worth  in  these 
cases. 

A  consideration  of  $100  for  land  shown 
to  be  worth  $150  to  $200  was  held  not 
unreasonably  low  in  McKinley  v.  McKinley 
(1902)  23    ky.  L.  Rep.  2314,  66  S.  W.  831. 

A  deed  by  a  lodge  of  property  worth 
about  $3,000  for  a  consideration  of  $2,500 
cannot  be  set  aside  on  the  ground  of  inad- 
equacy of  consideration.  I>eepwater  Coun- 
cil v.  Renick  (1906)  69  W.  Va.  343,  63  S.  E. 
652. 

Where  the  conveyance  was  made  years 
before  the  action  is  brought  to  set  it  aside, 
the  court  will  inquire  no  further  into  the 
adequacy  of  consideration  than  to  ascertain 
if  the  price  paid  is  so  grossly  inadequate 
as  to  shock  the  conscience  and  necessarily 
imply  fraud.  Somers  v.  Ferris  (1914)  182 
Mich.  392,  148  N,  W.  782.  Such  an  inade- 
quate compensation  was  not  made  out  in 
this  case,  where  the  evidence  established 
that  the  land  was  sold  for  approximately 
what  it  was  worth. 

A  consideration  of  $300  and  the  cost  of 
a  fence  estimated  to  be  worth  from  $65  to 
$140,  for  land  worth  between  $500  and 
$600,  is  not  so  inadequate  as  to  furnish 
convincing  evidence  of  fraud.  McDonald  v. 
Smith  (1010)   95  Ark.  .523,  130  S.  W.  515. 

A   consideration   of  $8,000   for  property 
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is  so  g^eat  as  to  shock  the  conscience,  it 
is  ground  for  cancelation.  In  the  cases 
in  which  a  conveyance  is  canceled,  how- 
ever, there  is  some  other  element,  such 
as  a  confidential  relation,''  disparity  of 
mental  ability  between  the  contracting 
parties,  or  incompetency  on  the  part  of 
the  grantor,*  ignorance  of  business  mat- 


ters on  the  part  of  the  grantor,  or  mis- 
representation or  fraud  on  the  part  of 
the  grantee.* 

Again,  it  is  stated  that  the  inadequacy 
must  be  so  gross  as  to  strike  the  under- 
standing with  the  conviction  that  the 
transaction  was  not  fair  and  bona  iide,^** 
and  it  is  frequently  stated  that  the  in- 


worth  $13,000  does  not  show  so  inadequate 
a  consideration  as  to  shock  the  conscience 
of  the  court  or  raise  a  presumption  of 
fraud.  Talbott  v.  Manard  (1900)  106  Tenn. 
60,  59  S.  W.  .340. 

A  consideration  of  $1,000  for  land  worth 
from  $2,800  to  $.3,000  was  held  not  to  be  so 
grossly  inadequate  as  to  constitute  ground 
for  setting  aside  the  sale  in  Fagan  v. 
Schultz  (1874)  73  111.  529,  where  the  title 
was  doubtful  and  the  grantor,  a  reckless 
dissipated  person,  made  the  transfer  after 
consultation  with  an  attorney  of  his  own 
choice,  who  Informed  him  that  he  would 
obtain  title  to  the  entire  tract  for  $500. 

A  conveyance  of  land  valued  at  $230,000 
for  $500,  by  one  out  of  possession,  who  it 
is  morally  certain  could  not  obtain  the  land 
without  litigation,  and  whose  title  thereto 
is  very  doubtful,  is  not  for  a  price  so 
greatly  inadequate  as  to  shock  the  moral 
sense.  Pennybacker  v.  Laidley  (1890)  33 
W.  Va.  624,  11  S.  E.  39. 

A  conveyance  of  dower  worth  $25,000 
by  one  who  claimed  to  be  the  wife  of  the 
decedent,  upon  a  consideration  of  $1,000, 
was  sustained  in  Holmes  v.  Holmes  (1870) 
1  Abb.  (U.  S.)  525,  Fed.  Cas.  No.  6.638, 
where  it'  was  not  shown  that  the  grantor 
was  actually  the  wife  of  the  decedent. 

A  deed  by  ignorant  negro  girls  of  a  twb- 
thirds  interest  in  land  worth  about  $800, 
for  a  consideration  of  $300,  is  not  upon  a 
consideration  so  shockingly  disproportion- 
ate to  the  value  as  to  call  for  the  interposi- 
tion of  equity.  Stdrthz  v.  Arnold  (1905)  74 
Ark.  68,  84  S.  W.  1036.  The  court  states 
that  fraud  without  damage  or  damage 
without  fraud  will  not  do,  but  it  does  not 
appear  whether  the  theory  of  this  case  is 
that  a  cancelation  will  not  be  granted  for 
inadequacy  of  consideration  alone. 

A  consideration  of  $1,425  and  assistance 
and  attention  to  the  grantor,  estimated  to 
be  worth  $500,  were  held  not  to  be  an  in- 
adequate consideration  for  land  worth  $3.50 
more.  Clearwater  v.  Kimler  (1867)  43  m. 
272. 

See  Stephens  v.  Ozboume  (1901)  107 
Tenn.  572,  89  Am.  St.  Rep.  957,  64  S.  W. 
902,  infra,  note  24. 

7  German  Corp.  v.  Negaunee  German  Aid 
Soc.  (1912)  172  Mich.  650,  158  N.  W.  343. 
It  is  then  evidence  of  fraud.  Conveyance 
by  corporation  to  its  members  of  property 
worth  $500  for  $1. 

»A  consideration  of  $32.06  for  84  acres 
of  land  was  held  so  grossly  inadequate  as 
to  shock  the  conscience  of  the  court  in 
Perkins  v.  Scott  (1867)  23  Iowa,  237.  The 
value  of  the  land  is  not  given.  On  this 
point  it  is  stated  the  evidence  was  conflict- 
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ing,  the  court  arrived  at  the  conclusion  that 
the  consideration  was  so  grossly  inadequate 
as  to  shock  the  conscience.  In  addition  to 
the  inadeqnacy  of  price,  however,  there  was 
incompetency  of  the  grantor  from  menta! 
disturbance  which  partially  affected  her 
reason  and  rendered  her  unfit  for  busiueaa 

In  an  action  to  rescind  a  deed  on  th** 
ground  of  fraud,  a  consideration  of  $7? 
for  property  worth  $1,000  is  stated  to  be 
greatly  disproportionate.  In  addition  tc 
this  there  was  proof  of  old  age  on  the  part 
of  the  grantor,  and  also  great  mental  weak- 
ness and  imbecility.  Hodges  v.  Wilson 
(1914)  165  N.  C.  323,  81  S.  E.  340. 

A  consideration  of  $1,250,  some  worthless 
mining  stock,  and  a  house  and  lot  encum- 
bered for  more  than  they  were  worth,  for- 
a  farm  worth  $12,600,  was  held  to  be  so 
inadequate  as  to  shock  the  conscience  of  a 
court  of  equity  and  stamp  the  whole  trans- 
action with  fraud  from  its  inception,  where 
the  grantor  was  a  weak-minded  individual. 
The  deed  was  accordingly  set  aside.  Fecht 
V.  Freeman  (1911)  251  111.  84,  95  N.  E.  1043. 

» Sherman  v.  Olick  (1914)  71  Or.  451.  142 
Pac.  606,  rescinding  a  conveyance  of  prop- 
erty worth  $3,000  by  a  woman  ignorant  of 
business  affairs,  upon  a  consideration  of 
$500  and  property  worth  $750,  but  repre- 
sented by  the  owner  to  be  worth  $2,500. 

A  consideration  of  $5  for  property  worth 
between  $200  and  $500  is  so  grossly  iaade- 
quate  as  to  shock  the  moral  sense,  and 
where  it  is  obtained  from  an  elderly  woman 
ignorant  of  the  facte  in  the  matter,  by  men 
who  are  familiar  with  the  facts  and  who 
represent  to  her  that  the  land  is  in  a  "very 
bad  way  in  regard  to  taxes."  is  worthless 
and  of  no  value  to  her  whatsoever,  the 
transaction  will  be  set  aside.  Renter  v. 
Patch  (1888)  7  Mackey  (D.  C.)  590. 

The  sale  of  land  by  a  woman  unfamiliar 
with  the  premises,  tmrough  an  agent  acting 
for  both  parties,  upon  a  consideration  about 
one  forty-fifth  of  the  value  of  the  land,  is 
upon  such  an  inadequate  consideration  that 
the  deed  will  be  set  aside.  Morriso  t. 
PhiUiber  (1860)  30  Mo.  145.  The  grantor 
could  neither  read  nor  write,  and  had  no 
knowledge  of  the  value  of  the  property; 
this  value  was  not  disclosed  to  her  before 
the  sale,  and  her  estimate  of  it  was  evi- 
dently influenced  by  the  agent's  repre- 
sentation that  the  property  was  about  to 
be  sold  for  taxes,  a  relation  of  confidence 
existing  between  her  and  the  person  acting 
as  agent. 

10  Wood  V.  Craft  (1887)  85  Ala.  260.  4 
So.  469  (consideration  of  $1,000  not  suffi- 
cient to  warrant  setting  aside  a  deed  for 
land  which  did  not  exceeii  $1,200  is  value). 
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adequacy  must  be  such  as  to  amount  to 
evidence  of  fraud.^^ 

The  inadequacy  which  amounts  to 
fraud  for  which  a  deed  will  be  canceled 
depends  upon  circumstances.  Examples 
are    given    in    the    note    of    inadequacy 


which  does  not  furnish  a  ground  for  re- 
scission on  this  theory,^^  as  are  also 
examples  of  inadequacy  which  has  been 
held  sufGicient  to  authorize  the  cancela- 
tion of  a  deed.^'  As  is  true  la  the  case 
of   inadequacy    which    shocks    the    cou- 


nWenegar  v.  BoUenbach  (1899)  180  lU. 
222.  54  N.  E.  192;  Robb  v.  Robb  (ISitZ)  14 
Ky.  L.  Rep.  747,  21  S.  W.  580  (if  it  is  not 
<o  inadequate  as  to  furnish  presumptive 
evidence  of  fraud,  there  is  no  ground  for 
cancelation) ;  Bevins  v.  Lowe  (1914)  159  Ey. 
43!t.  167  S.  W.  422;  Dotaon  v.  Norman 
(1914)  159  Ky.  786.  169  S.  \V.  527;  Mor- 
riso  V.  Philliber  (Mo.)  supra;  Franklin  v. 
Osgood  (1817)  14  Johns.  (N.  Y.)  527  (no 
roch  inadequacy  is  shown  in  a  conveyance 
of  a  large  tract  for  one  eighth  its  value, 
where  title  was  in  doubt) ;  Bbu.ner  v.  Cobb, 
ante.  377;  WelU  v.  Houston  (1902)  20  Tez. 
Civ.  App.  619,  69  S.  W.  183;  Jenkins  v. 
Einstein  (1871)  3  Bigs.  128,  Fed.  Cas.  No. 
7.2i>.>  (action  by  assignee  for  benefit  of 
ireditorK) ;  Follett  v.  Rose  (1844)  3  McLean, 
;«2.  Fed.  Cas.  No.  4,900  (action  by  heirs). 

Where  gross  inadequacy  of  price  is 
coupled  with  circumstances  such  as  raise  a 
strong  suspicion  of  fraud,  and  pecuniary 
embarrassment  of  the  grantor,  a  cotu^  of 
equity  will  rescind  the  transaction.  McKin- 
iiey  V.  Crady  (1886)  8  Ky.  L.  Rep.  259,  1  S. 
\V.  402.  The  land  was  sold  in  this  case  for 
practically  what  it  was  worth,  consequently 
no  rescittsion  was  granted. 

A  deed  was  canceled  in  Chance  v.  (Chap- 
man (1916)  —  Ala.  — ,  70  So.  676,  because 
of  inadequacy  of  consideration,  Neither  the 
value  of  the  land  nor  the  consideration  ap- 
pears. The  court  cites  from  Pomeroy's 
Equity  of  Jurisprudence  to  the  effect  that 
where  the  inadequacy  of  price  is  so  gross 
that  it  shocks  the  conscience  and  furnishes 
satisfactory  and  decisive  evidence  of  fraud, 
it  will  be  a  sufHcient  ground  for  cancela- 
tion. 

See  Eyre  t.  Potter  {V.  S.)  supra,  note  6; 
Talbott  T.  Manard  (Tenn.);  McDonald  y. 
Smith  (Ark.)  and  Somers  v.  Ferris  (Mich.) 
supra,  note  6;  and  German  Corp.  v.  Negau- 
nee  German  Aid  Soc.  (Mich.)  supra,  note  7. 

USucb  a  gross  inadequacy  of  considera- 
tion as  to  furnish  evidence  of  fraud  is  not 
shown  by  a  conveyance  from  an  elderly 
man,  resident  of  another  .  country,  to  the 
vidow  of  his  son,  at  from  one  fourth  to 
one  fifth  of  the  actual  value  of  the  gfantor'a 
interest  in  the  property.  Herroh  v.  Her- 
ron  (1887)  71  Iowa,  428,  32  N.  W,  407.  It 
is  stated  that  the  presumption  in  such  cir- 
cumstances is  that  the  grantor  preferred  to 
tocept  the  comparatively  small  amount  paid 
him  for  his  interest  rather  than  be  cheated 
and  overreached  in  the  transaction. 

A  consideration  of  $100  for  property 
worth  at  least  $1,500,  on  which  there  were 
liens  of  $800,  is  not  so  grossly  inadequate 
as  to  call  for  the  setting  aside  of  the  deed, 
where  the  sale  took  place  in  public  and  was 
held  by  auditors.  Weber  t.  Weitling  (1867) 
18  V.  J.  Eq.  441. 
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A  deed  to  property  upon  consideration 
that  the  grantee  establish  the  grantor's 
title  and  settle  the  estate,  and  give  to  the 
grantor  one  half  of  the  net  proceeds,  is  not 
upon  so  inadeqilate  a  consideration  as  to 
call  for  a  rescission.  Hyer  v.  Little  (1870) 
20  N.  J.  Eq.  443. 

A  deed  of  land  worth  between  $40,000 
and  $44,000,  subject  to  a  mortgage  of  $14,- 
000,  will  not  be  set  aside  for  inadequacy  of 
consideration,  where  tlie  consideration  paid 
is  $6,000  in  cash,  personal  property  worth 
$2,500,  and  land  variously  estimated  at 
from  $20,000  to  $40,000,  but  subject  to  a 
mortgage  of  $10,000.  Van  Gundy  v.  Steele 
(1913)  261  111.  206,  103  N.  E.  754. 

A  conveyance  by  a  negro  of  his  interest 
in  an  estate  for  about  one  fourth  its  value 
is  not  upon  a  consideration  so  grossly  inad- 
equate as  to  shock  the  conscience.  Wilson 
v.  Farquharson  (1853)  5  Md.  134,  At  least 
it  will  not  be  set  aside  for  this  cause  where 
the  grantor,  who  is  shown  to  be  a  person 
of  ordinary  understanding,  possessing  an 
intelligence  quite  equal  to  the  general  run 
of  colored  persons,  and  fully  competent  to 
the  transaction  of  business,  is  willing  to 
abide  by  the  bargain,  the  conveyance  being 
attacked  by  a  third  person. 
.  UA  deed  by  an  ignorant  freedman  of 
property  worth  $2,000,  to  a  shrewd  business 
man,  upon  a  consideration  of  $15  and  a 
horse  formerly  sold  or  traded  to  the  grantor, 
and  which  practically  already  belonged  to 
her,  was  held  to  be  such  a  consideration  as 
to  warrant  an  inference  of  fraud.  Barker 
V.  Wiseman  (1915)  —  Okla.  — ,  161  Pac. 
1047. 

It  is  stated  in  Witherwax  ▼.  Riddle 
(1887)  121  IIL  140,  13  N.  £.  545,  an  action 
to  rescind  a  trade  in  real  estate  in  which 
the  complainant  claims  to  have  given  prop- 
erty more  valuable  than  he  received,  that 
mere  inadequacy  of  price  is  not  per  se 
ground  for  setting  aside  a  transfer  of  prop- 
erty; yet  it  may  be  so  gross  and  palpable 
as  to  amount  in  itself  to  proof  of  fraud, 
and  this,  in  connection  with  proof  of  im- 
position and  misrepresentation  on  the  part 
of  the  purchaser  and  his  agents,  will  be 
sufficient  to  characterize  the  transaction  as 
fraudulent  in  a  court  of  equity. 

A  sale  and  conveyance  of  an  interest  in 
an  estate  for  less  than  one  third  the  value 
thereof,  obtained  by  a  nephew  of  the 
grantor,  who  was  addicted  to  the  use  of 
intoxicating  liquors  and  was  under  the  in- 
fluence of  liquor  at  the  time,  was  set  aside 
in  Matthis  v.  O'Brien  (1910)  137  Ky.  651, 
126  S.  W.  156.  The  court,  after  stating 
that  it  was  not  necessary  that  the  grantor 
be  so  intoxicated  that  he  did  not  understand 
the  nature  and  contents  of  the  contract, 
continues:      "It    will    be    sufficient    if    his 
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science  according  to  the  theory  above 
discussed,  it  is  also  true  here  that  the 
inadequacy  which  furnishes  a  ground  for 
cancelation  on  the  theory  that  it  amounts 
to  fraud  is  always  accompanied  by  some 
other  inequitable  incident.  It  is  stated 
in  one  case"  that  "no  principle  is  bet- 
ter settled  than  that  mere  inadequacy 
does  not  form  a  distinct  ground  of  equi- 
table relief.  And  yet  there  are  cases 
where  there  is  no  positive  evidence  of 
fraud,  in  which  the  inequality  of  the 
bargain  is  so  gross  that  the  mind  can- 
not resist  the  inference  that,  though 
there  be  no  direct  evidence  of  fraud, 
such  a  bargain  must  have  been  in  some 
way  improperly  obtained.  In  such  cases, 
a  court"  of  equity  will  avoid  a  bargain, 


not  merely  on  account  of  its  gross  in- 
equality, but  because  that  inequality 
furnishes  'the  most  vehement  presump-  • 
tion  of  fraud.' "  In  this  case  the  gran- 
tee stood  in  a  relationship  to  the  grant- 
or, which  the  court  states  "should  have 
prompted  the  defendant  [grantee],  in- 
stead of  profiting  by  the  recklessness 
and  improvidence  of  his  cousin,  to  take 
measures  more  effectually  to  secure  the 
property  for  his  benefit." 

Standing  alone,  inadequacy  of  con- 
sideration is  entitled  to  but  little  weight 
as  evidence  of  fraud."  On  the  con- 
trary, it  has  been  stated  to  be  evidence 
of  fraud,'*  but  in  the  cases  containing 
such  a  statement,  there  were  in  evidence 
other  inequitable  incidents. 


weakness  and  necessities  are  taken  advan- 
tage of,  as  in  this  case,  and  a  contract  ob- 
tained that  no  man  in  bis  sound  and  sober 
senses  would  have  entered  into." 

See  Fecht  v.  Freeman  (1911)  251  IlL  84, 
05  N.  E.  1043,  supra,  note  8. 

MDunn  V.  Chambers  (1848)  4  Barb.  (N. 
T.)  376,  holding  that  a  deed  to  a  half  in- 
terest in  property  worth  about  $1,800,  for 
$100,  would  not  be  declared  absolutely  void, 
but  would  stand  as  security  for  what  the 
grantee  had  paid,  where  so  far  as  appears 
the  grantor  was  fully  informed  of  his  rights 
and  it  appeared  that,  if  he  should  die  with- 
out issue,  he  had  only  a  life  estate  to  dis- 
pose of,  and  there  was  a  strong  probability 
arising  from  his  dissolute  habits  and  reck- 
less course  of  life  that  he  would  not  live 
long.  The  court  states  that,  after  all,  the 
extenuating  circumstances  which  the  case 
presents  do  not  wholly  overcome  the  in- 
equitable features  of  the  transaction. 

"Hardy  v.  Dyas  (1903)  203  111.  211,  67 
N.  E.  852. 

Inadequacy  of  consideration  is  stated  to 
be  insufficient  to  show  fraud  in  the  ab- 
sence of  any  other  evidence,  in  Emonds  v. 
Termehr  (1882)  60  Iowa,  !t2,  14  N.  W.  197. 

Inadequacy  of  price  is  stated  in  Crane  v. 
Conklin  (1831)  1  H.  J.  Eq.  346,  22  Am.  Dec. 
519,  not  of  itself  to  be  evidence  of  fraud, 
and  never  to  be  the  ground  of  setting  aside 
the  deed  unless  accompanied  with  fraud  or 
misrepresentations,  where  the  party  is  able 
to  contract.  In  this  case,  however,  the  party 
was  intoxicated  and  inadequacy  of  price 
was  held  to  be  direct  evidence  of  fraud.  See 
Ashby  v.  Yetter  (N.  J.)  infra,  note  16. 

In  Powers  v.  Powers  (1905)  46  Or.  479,  80 
Pac.  1058,  mere  inadequacy  of  consideration 
is  stated  not  to  be  a  ground  for  avoiding 
a  deed,  although  it  may  be  evidence  of 
fraud  in  connection  with  other  circum- 
stances sufficient  for  that  purpose. 

In  Derby  v.  Donahoe  (1007)  208  Mo.  684, 
106  S.  W.  632,  it  is  stated  that  while  inad- 
equacy of  consideration  is  insufficient  to 
warrant  a  court  of  equity  in  annulling  a 
sale  of  real  estate,  yet  in  connection  with 
other  facts  it  may  be  considered  in  deter- 
mining the  question  as  to  whether  an  actual 
L.R.A.1916D. 


fraud  has  been  committed  on  the  rights  of 
an  individual. 

In  an  action  in  ejectment  in  which  it  was 
claimed  by  the  defendant  that  the  plaintiff 
had  obtained  title  by  a  deed  upon  an  inade- 
quate consideration,  it  was  held  that  inad- 
equacy of  consideration  is  not  sufficient  to 
prove  fraud  without  some  additional  evi- 
dence. Davidson  v.  Little  (1853)  22  Pa. 
245,  60  Am.  Dec.  81.  The  grantor  in  this 
case  was  not  complaining.  The  additional 
evidence  of  fraud  which  the  court  required 
seems  to  be  that  there  be  ignorance  on  the 
part  of  the  grantor  as  to  the  facts  in  regard 
to  the  land,  that  he  be  of  unsound  mind,  or 
that  there  be  circumstances  which  give  the 
grantee  an  improper  control  over  him,  or 
some  other  inequitable  incident. 

A  sale  of  mineral  rights  by  one  ignorant 
of  the  value  of  such  rights,  to  one  with  full 
knowledge  of  the  value,  at  about  1  per  cent 
of  the  value,  will  not  be  set  aside  for  inade- 
quacy of  consideration.  It  is  stated  by  the 
court  that  the  sale  of  this  privilege  at  a  low 
price  is  explained  by  so  many  reasons  that 
it  is  not  necessary  to  account  for  it  by  sup- 
posing there  was  any  foul  play ;  it  is  enough 
to  say  that  the  vendor  had  a  right  to  sell 
at  what  price  he  pleased  or  keep  his  prop- 
erty, and  having  chosen  to  do  the  former 
he  cannot  undo  it  by  changing  his  own 
mind.  Harris  v.  Tyson  (1855)  24  Pa.  347, 
64  Am.  Dec.  661,  14  Mor.  Min.  Rep.  634. 

The  presumption  of  fraud  arising  from 
an  inadequate  consideration  never  prevails 
where  it  is  clearly  shown  that  the  grantor 
intelligently  and  deliberately  disposed  of 
his  property  in  a  manner  decided  by  him- 
self. Stamper  v.  Venable  (1906)  117  Tenn. 
557,  07  S.  W.  812.  The  attack  upon  the 
deed  was  made  by  heirs  of  the  grantor. 

"In  Schwarz  v.  Reznick  (1913)  267  U. 
470,  100  N.  E.  900,  it  is  stated  that  mere 
inadequacy  of  price  may  be  so  gross  and 
palpable  as  to  amount  in  itself  to  a  proof 
of  fraud.  There  were  other  circumstances 
of  fraud  in  this  case.    See  infra,  note  22. 

The  obtaining  of  land  worth  at  least  $10,- 
000  for  $3,000  was  held  ground  for  the  can- 
relation  of  the  deed,  the  court  stating  that 
while    it    may    not    be    actual    fraud,     it 
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It  is  the  theory  of  some  counts  that 
relief  is  granted  in  such  eases  because 
of  the  fraud,  and  not  because  of  the  in- 
adequacy of  consideration."  Conse- 
quently, in  the  absence  of  fraud  no  re- 
lief can  be  granted."  Fraud  as  a  basis 
for  cancelation,  however,  is  beyond  the 
scope  of  the  present  note,  which  is  con- 
fined to  inadequacy  of  consideration  as 
a  distinct  ground  for  cancelation. 

It  thus  appears  that,  notwithstanding 
these  statements  by  the  courts,  a  deed 
will  not  be  canceled  for  mere  inadequacy 
of  consideration,  however  great.*'  It  is 
only  where  there  is  some  other  inequi- 
table incident,  such  as  disparity  in  men- 
tal ability  of  the  parties,  fraudulent 
concealment,  abuse  of  confidential  rela- 
tions, etc.,  combined  with  the  inade- 
quacy, that  the  "conscience  is  shocked," 
or  that  "it  amounts  to  fraud."  It  doubt- 
less is  true  that  the  other  inequitable 
incidents  in  many  of  the  cases  are  not 


sufficient  of  themselves  to  set  the  deed 
aside,  but  combined  with  the  inadequacy 
of  consideration,  they  furnish  a  suf- 
ficient reason  for  the  exercise  of  equi- 
table jurisdiction  for  the  setting'  aside 
of  the  deed. 

As  shown  above,  where  cancelation 
of  a  deed  is  granted,  some  inequitable 
incident  in  addition  to  the  inadequacy 
is  essential.  These  inequitable  incidents 
are  of  infinite  variety  and  degrees.  As 
the  inequitable  incidents  become  more 
palpable,  relief  on  the  ground  of  in- 
adequacy of  consideration  is  the  more 
readily  granted,  that  is,  the  inadequacy 
need  not  be  so  gross."  In  a  large  num- 
ber of  cases  there  is  a  disparity  of 
mental  ability  between  the  parties  to 
the  transaction,  so  that  they  cannot  be 
said  to  be  dealing  on  an  equality.  "Where 
this  condition  exists,  rescission  will  be 
granted  for  inadequacy  of  considera- 
tion.**   Rescission  will  also  be  granted 


amounts  to  fraud  in  law.  Turner  v.  Wash- 
burn (1904)  25  Ky.  L.  Rep.  2198,  80  S.  W. 
460.  The  grantor  in  this  case  was  not  in- 
formed as  to  the  exact  amount  of  land  nor 
interest  in  the  land  which  be  was  convey- 
ing. 

A  property  worth  between  $500  and  $900 
given  in  exchange  for  property  worth  $12,- 
400  is  stated  in  A»hby  v.  Yetter  (1911)  70 
N.  J.  E^.  196,  81  Atl.  730,  to  be  such  a 
grossly  inadequate  consideration  as  of  it- 
self to  be  evidence  of  fraud.  The  grantor 
was  mentally  weak,  and  grantee  took  ad- 
vantage of  this  weakness. 

In  MePhaul  v.  Walters  (1914)  167  N.  C. 
182,  83  S.  E.  321,  it  is  stated  that  when  an 
issue  is  raised  upon  the  trial  of  an  action 
involving  fraud  and  undue  influence  in 
securing  the  execution  of  a  deed,  the  con- 
sideration paid  is  an  important  and  ma- 
terial fact,  and  is  frequently  controlling. 
If  it  is  near  the  value  of  the  land  conveyed, 
it  is  natural  and  reasonable  to  conclude,  in 
the  absence  of  peculiar  conditions  and  cir- 
cumstances, that  there  is  no  fraud,  but  if, 
on  the  other  hand,  there  is  a  gross  inequal- 
ity between  the  price  paid  and  the  value  of 
the  property,  the  inference  of  mistake  or 
deception  arises  almost  irresistibly.  Ap- 
proving of  a;i  earlier  case  in  this  jurisdic- 
tion, the  court  states  that  inadequacy  of 
consideration  is  evidence  of  fraud,  and  when 
grossly  so,  may,  standing  alouc,  justify 
submitting  the  issue  of  fraud  to  the  jury. 

See  Witherwax  v.  Riddle  (1886)  121  111. 
140,  13  N.  E.  545,  supra,  note  13. 

"TIerron  v.  Herron  (1887)  71  Iowa,  428, 
32  N.  W.  407. 

A  conveyance  of  land  in  exchange  for 
other  land  worth  less  than  a  third  of  the 
land  conveyed  was  set  aside  in  Jordan  v. 
Cathcart  (1005)  120  Iowa,  600,  102  N.  W. 
510,  where  the  grantee  occupied  a  confiden- 
tial relation  with  reference  to  the  grantor, 
and  fraudulently  obtained  the  conveyance. 

WBrockway  v.  Harrington  (1891)  82 
I,.R.A.1916D. 


Iowa,  23,  47  N.  W.  1013.  A  deed  of  land 
containing  about  100  acres  and  variously 
estimated  to  be  worth  from  $3,500  to  $5,000, 
by  a  husband  to  his  wife,  for  a  considera- 
tion of  $100,  will  not  be  set  aside  for  inad- 
equacy of  consideration. 

But  in  Williams  v.  Longman  (1899)  — 
Iowa,  — ,  78  N.  W.  198,  a  deed  of  land 
worth  $2,400  upon  a  consideration  of  $1,000 
was  set  aside  where  the  grantee  called  upon 
the  grantor,  who  was  an  elderly  man,  at  a 
time  when  he  was  ill,  obtained  an  agree- 
ment of  sale,  and  on  the  following  day  ob- 
tained a  deed.  The  court  states  that  the 
grantor's  years,  his  illness,  which  to  some 
extent  affected  his  mind,  and  the  gross  in- 
adequacy of  the  consideration  are  well 
established;  that  other  circumstances  ap- 
pear, such  as  the  iinusual,  and  for  the 
grantor  very  unfavorable,  terms  of  payment 
of  the  purchase  money. 

19  A  deed  by  a  grantor  who  is  mentally 
capable  of  making  the  deed,  and  under- 
stands the  nature  and  effect  of  the  trans- 
action, will  not  be  set  aside  for  inadequacy 
of  consideration,  in  the  absence  of  some 
other  ground  for  equitable  relief.  Miller  v. 
Folson  (1915)  —  Okla.  — ,  149  Pac.  1185. 

SO  Wells  V.  Houston  (1900)  23  Tex.  Civ. 
App.  629,  57  S.  W.  584.  See  Fccht  v.  Free- 
man (1911)  251  lU.  84,  95  N.  E.  1043,  supra, 
note  8. 

See  Walker  v.  Shepard  (1904)  210  TO.  100, 
71  N.  E.  422,  infra,  note  23,  and  Crane  v. 
Conklin  (1831)  1  N.  J.  Eq.  346,  22  Am.  Dec. 
519,  supra,  note  16. 

SiScovill  V.  Barney  (1872)  4  Or.  288. 

A  conveyance  of  property  worth  at  least 
$500,  upon  a  consideration  of  $25,  was  set 
aside  where  it  we^a  obtained  by  an  intelli- 
gent business  man  from  an  ignorant  negro 
woman,  unfamiliar  with  the  value  of  the 
property  or  the  business  being  transacted. 
Yarbrough  v.  Harris  (1910)  168  Ala.  332, 
52  So.  916,  Ann.  Cas.  1912A,  702. 

A  deed  of  a  lot  obtained  by  an  intelligent 
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for  inadequacy  of  consideration  where    there   is   a   fraudulent   conspiracy,**   or 


business  man  from  an  ignorant  negro 
woman  upon  an  inadequate  consideration, 
the  grantor  believing  tliat  she  was  convey- 
ing merely  a  strip  of  land  for  sidewalk  pur- 
poses, will  be  set  aside.  Kirby  v.  Arnold 
(1916)  —  AU.  — ,  68  So.  17.  The  exact 
value  of  the  interest  in  the  lot  conveyed 
does  not  appear;  the  testimony  placed  it 
from  $200  to  $400,  and  was  based  upon  the 
idea  that  the  grantor  had  an  undivided 
one-fourth  interest  in  the  lot,  subject  to  a 
life  estate,  but  it  was  shown  that  there  was 
no  life  estate  and  none  was  reserved  in 
the  deed.  The  consideration  named  was 
$12.50. 

I  A  conveyance  of  land  by  an  ignorant  and 
weak-minded  old  man  to  a  purchaser  of 
shrewdness  and  ability,  upon  a  considera- 
tion of  about  half  the  value  of  the  land, 
was  set  aside  in  Wilson  v.  Oldham  (1861) 
12  B.  Mon.  (Ky.)  55. 

And  in  Chisholm  v.  Schroeder  (1886)  40 
W.  S.  8,  a  sale  of  property  at  but  little  more 
than  one  half  its  value  by  a  person  of  weak 
mind,  unfit  for  any  business  transaction 
which  required  judgment  and  discretion, 
was  set  aside. 

i  An  exchange  of  property  by  a  weak- 
minded  visionary  person,  for  other  property 
worth  less  than  one  half  its  value,  will  be 
rescinded  for  inadequacy  of  consideration. 
Holdcn  V.  Crawford  (182(5)  1  Aik.  (Vt.)  390, 
16  Am.  Dec.  700. 

An  exchange  of  property  worth  $3,000  by 
an  elderly  woman  without  education,  igno- 
rant of  business  and  of  real  estate  values, 
and  acting  without  competent  disinterested 
advice,  for  other  property  and  a  money 
consideration  totaling  $1,250,  is  upon  such 
an  inadequate  consideration  as  to  shock  a 
conscientious  person  and  to  furnish  ground 
for  annulling  the  conveyance.  Sherman  v. 
Click  (1914)  71  Or.  451,  142  Pac.  606.  The 
grantee  in  this  case  had  represented  to  the 
grantor  that  the  property  taken  in  exchange 
was  worth  $2,500  instead  of  $750,  as  was 
the  fact. 

The  incompetency  of  a  grantor  taken  in 
connection  with  a  sale  of  property  worth 
$3,000  for  $1,250  is  sufHcient  to  justify  the 
setting  aside  of  the  deed.  Castle  v.  Dole 
(1909)  54  Wash.  585,  103  Pac.  828. 

A  decree  setting  aside  a  deed  will  be  sus- 
tained where  the  eviden(;c  shows  that  it  was 
made  by  an  aged  woman  unable  to  read  or 
speak  the  English  language,  upon  a  con- 
sideration of  a  transfer  of  property  to  her 
which  was  mortgaged  for  practically  its  en- 
tire value,  and  a  cash  payment  of  $2,000,  of 
which  she  received  only  about  one  fourth, 
the  balance  being  consumed  in  commission 
charged  by  one  of  the  defendants  and  in  the 
payment  of  judgments  claimed  to  exist 
.against  her  and  in  the  satisfaction  of  an 
;aitachment  proceeding  which  was  secured 
'to  be  issued  against  her  by  one  of  the  de- 
fendants. Shea  V.  Teufert  O904)  207  III. 
IL.R.A.1U16D. 


222,  69  N.  E.  872.     The  property  in  ques- 
tion was  worth  about  $8,000. 

A  deed  for  property  worth  from  $3,500 
to  $4,000,  upon  a  consideration  of  $2,500, 
was  rescinded  where  the  grantor  was  intox- 
icated and  in  such  a  mental  condition  as  to 
be  incapable  of  executing  the  deed.  Hardy 
V.  Dyas  (1903)  203  M.  211,  67  N.  E.  852. 
It  is  stated  that  while  the  consideration 
agreed  to  be  paid  would  not,  standing 
alone,  authorize  a  court  of  chancery  to  set 
aside  the  sale  for  inadequacy  of  considera 
tion,  when  taken  in  connection  with  the 
other  facts  of  the  case  the  fact  that  the 
property  was  purchased  at  that  price  is  an 
important'  factor  in  determining  whether 
the  transaction  should  be  set  aside  and  the 
deed  canceled. 

The  sale  of  an  inheritance  of  £40  per 
annum,  for  an  annuity  of  £20  per  annum, 
by  a  weak  man  easily  imposed  upon,  was 
set  aside  in  Clarkson  v.  Hanway  (1723)  2 
P.  Wms.  (Eng.)  203. 

A  conveyance  upon  an  inadeqnate  consid- 
eration, by  a  grantor  who  was  weak  minded 
and  did  not  comprehend  the  nature  of  the 
transaction,  was  relieved  against  in  Paultcr 
V.  Manuel  (1909)  25  Okla.  59,  108  Pac.  749. 
by  granting  the  grantor  judgment  for  the 
value  in  her  land  less  the  amount  actually 
received  by  her  from  her  grantee,  the  land 
having  passed  into  the  hands  of  a  bona  tide 
purchaser. 

Under  the  Georgia  Ck>de,  §  4033,  great  in- 
adequacy of  consideration  joined  with  great 
disparity  of  mental  ability  in  contracting  a 
bargain  may  justify  the  setting  aside  of  a 
sale. or  other  contract.  This  was  applied  to 
a  deed  in  Pye  v.  Pye  (1909)  133  6a.  246,  65 
S.  E.  424. 

A  deed  obtained  for  a  grossly  inadequate 
consideration,  by  unfair  advantage  taken  of 
great  mental  weakness,  though  not  amount- 
ing to  absolute  incapacity,  of  the  grantor, 
will  be  set  aside  on  equitable  terms.  Wall- 
ing v.  Thomas  (1901)  133  Ala.  426,  31  So. 
982  (demurrer  to  a  bill  which  alleged  a  con- 
veyance at  one  fourth  the  value  of  the  land 
overruled). 

But  the  court  in  Coghen  y  Garcia  v. 
Llonin  (1909)  5  Porto  Rico  Fed.  Rep.  18, 
refused  to  interfere  in  the  case  of  a  deed 
upon  a  consideration  at  about  one  half  the 
value  of  the  land,  where  the  grantor  was  not 
mentally  so  weak  minded  that  he  did  not 
understand  the  nature  of  the  transaction. 

MIn  Schwarz  v.  Reznick  (1013)  257  ITL 
479,  100  N.  E.  900,  rescission  4fiia  granted 
of  a  deed  of  a  farm  worth  about  $4,800  for 
property  taken  in  exchange  worth  less  than 
$450,  where  the  property  taken  in  exchange 
was  represented  to  be  worth  $5,000,  and  a 
third  party  who  was  obtained  by  the  vendee 
for  the  purpose  of  giving  an  appearance  of 
value  to  the  property  offered  to  purchase  it 
for  $4,800  and  paid  $100  down  for  an  option 
thereon. 
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where  there  is  imposition  in  the  case  of 
a  relation  of  confidence,**  or  misrepre- 
sentation and  fraud.''* 

The  rale  was  established  in  England 


that  the  sale  of  an  expectancy  or  rever- 
sionary interest  in  real  estate  cannot 
stand  unless  it  is  upon  an  adequate  eon- 
sideration.**     The  purchaser  must  show 


"A  consideration  of  $4,000  for  property 
■worth  upwards  of  $14,000  is  grossly  inade- 
quate, and  a  deed  obtained  by  a  father  from 
his  daughter  at  a  time  when  she  is  under 
the  influence  of  opiates  and  incapacitated 
from  doing  business  will  be  set  aside.  Neil- 
aon  V.  Lafflin  (1893)  66  Hun,  636,  50  N.  Y. 
S.  R.  277,  21  N.  Y.  Supp.  731. 

A  conveyance  of  land  worth  from  $2,800 
to  $3,200,  upon  a  consideration  of  $500,  by 
a  grantor  of  feeble  mind,  between  whom 
and  the  grantee  the  relations  are  of  such 
character  that  a  threat  made  by  the  grantee 
to  deprive  her  of  her  land  by  suit  if  she 
does  not  accept  the  sum  offered  by  him 
would  hare  undue  weight;  will  be  set  aside. 
Walker  v.  Shepard  (1904)  210  111  100,  71 
X.  £.  422.  In  such  a  situation  the  gross 
inadequacy  of  the  consideration  is  stated  to 
become  evidence  of  fraud  which  is  of  con- 
trolling importance  and  justifies  the  inter- 
ference of  a  court  of  equity.  The  claim 
made  by  the  grantee  that  the  conveyance 
was  made  in  a  compromise  was  held  not 
sustainable. 

A  consideration  of  $126  for  property 
worth  $600  or  $800  on  which  there  was  a 
mortgage  for  $125  and  a  Hen  for  street  im- 
provements for  $60  is  stated  in  Davis  v. 
Yaney  (1907)  31  Ky.  L.  Rep.  1155,  104  S. 
\V.  697,  to  be  so  inadequate  as  to  raise  a 
presumption  that  it  must  have  been  ob- 
tained by  some  means  not  appearing  on  the 
face  of  deed.  The  deed  in  this  case  was 
obtained  By  a  son  from  his  mother  upon 
his  representation  that  there  was  a  lien  of 
$200  or  $300  for  street  improvements,  and 
that  if  the  mother  did  not  make  a  deed  to 
him  for  the  lot  she  would  get  nothing  for  it. 

8ee  Matthis  v.  O'Brien  (1910)  137  Ky. 
651,  126  S.  W.  156,  supra,  note  13,  and 
Chambers  T.  Chambers,  infra,  note  33. 

»*A  deed  of  land  worth  from  $3,000  io 
$6,000,  for  a  consideration  of  $25,  will  be 
set  aside  where,  in  addition  to  the  inade- 
quacy of  consideration,  the  grantee  misrep- 
resents conditions,  conceals  facts  when  he 
should  speak,  and  makes  misstatements 
preventing  an  inquiry  which  would  disclose 
material  circumstances  and  conditions  un- 
known to  the  grantor.  Armstrong  v.  Ran- 
dall (1913)  93  Neb.  722,  141  N.  W.  829. 

A  sale  by  an  ignorant  negro  for  $5,  of 
property  worth  $1,000,  is  upon  such  a  gross 
inadequacy  of  price  as  to  shock  the  con- 
science and  establish  fraud,  and  the  deed 
therefore  will  be  rescinded  where,  in  addi- 
tion to  this  inadequacy,  there  is  suppressive 
and  misleading  conduct  on  the  part  of  the 
grantee's  agent,  which  in  itself  amounts  to 
fraud.  Stephens  v.  Ozboume  (1901)  107 
Tenn.  572,  89  Am.  St.  Rep.  957,  64  S.  W. 
902. 

A  deed  obtained  from  a  grantor  ignorant 
of  the  value  of  the  property,  upon  repre- 
sentations as  to  its  value  by  the  grantee's 
agent,  and  representations-  also  that  it  is 
L.R.A.1916D 


about  to  be  sold  for  taxes  and  that  the 
grantor  will  not  realize  anything  therefrom, 
will  be  set  aside  where  the  consideration  is 
only  a  third  of  the  value,  the  rescission, 
however,  being  for  fraudulent  misrepresent- 
ations rather  than  inadequacy  of  consider- 
ation. Stack  V.  Nolte  (1902)  29  Wash.  188, 
69  Pac.  753. 

A  deed  of  property  worth  $2,000  upon  a 
consideration  of  $500,  to  a  stranger  in  blood 
of  the  grantor,  to  the  exclusion  of  her  son, 
will  be  set  aside  where,  in  addition  to  the 
inadequacy  of  consideration,  the  grantor 
believes  that  she  is  giving  security  merely. 
Johnson  v.  Woodworth  (1909)  134  App.  Div. 
715,  119  K.  Y.  Supp.  146. 

A  consideration  which,  considering  the 
evidence  most  favorable  to  the  grantee, 
amounts  to  only  half  of  the  value  of  the 
property,  when  accompanied  by  misrepre- 
sentations to  the  grantor,  who  was  without 
knowledge  in  regard  to  the  property  and 
was  hurried  into  the  execution  of  the  deed 
without  being  given  an  opportunity  to 
make  appropriate  investigation,  is  ground 
for  setting  aside  the  deed.  Wenegar  v.  Bol- 
lenbach  (1899)  180  lU.  222,  54  K.  E.  192. 

A  conveyance  of  land  worth  between  $10 
and  $20  an  acre,  for  less  than  $2  an  acre, 
by  a  grantor  ignorant  of  the  value  of  the 
land,  the  deed  being  delivered  after  oil  is 
discovered  thereon,  which  greatly  increases 
the  value,  will  be  set  aside.  Hyde  v.  Mc- 
Faddin  (1905)  72  C.  0.  A.  655,  140  Fed.  443, 
certiorari  denied  in  (1906)  203  XT.  S.  596, 
51  L.  ed.  333,  27  Sup.  Ct.  Rep.  784.  The 
agent  of  the  grantors  in  this  case,  who  knew 
of  the  fact,  violated  his  trust  in  not  giving^ 
full  information  to  the  grantors. 

A  deed  by  an  ignorant  negro  girl  of  a 
half  interest  in  a  lot  worth  $3,000,  upon  a 
consideration  of  $300,  will  be  canceled  where 
it  is  obtained  upon  false  and  fraudulent 
representations  that  the  lot  is  worth  only 
$500,  and  that  she  may  be  forced  to  put 
down  a  sidewalk  and  the  lot  sold  to  pay 
expenses.  The  grantor  desired  to  consult 
with  her  agent  about  the  lot,  but  was  per- 
suaded not  to  do  so.  Stortbz  v.  Williams 
(1908)  86  Ark.  460,  111  S.  W.  804. 

A  deed  of  the  grantor's  interest  in  an 
estate  of  the  value  of  $7,000,  upon  a  con- 
sideration of  $1,000,  at  a  time  when  the 
grantor  is  wholly  ignorant  of  the  character, 
condition,  and  value  of  the  estate,  where 
the  grantee  purposely  keeps  him  ignorant 
and  makes  false  statements  in  regard  to 
the  amount  and  value  thereof,  will  be  set 
aside.  Lavette  v.  Sage  (1861)  29  Conn. 
577. 

MBawtree  v.  Watson  (1834)  3  Myl.  &  K. 
(Eng.)  339;  Twisleton  v.  Griffith  (1716) 
1  P.  Wms.  (Eng.)  310;  Newton  v.  Hunt 
(1833)  5  Sim.  (Eng.)  511  (reversionary  in- 
terest in  stock  set  aside  for  inadequacy  and 
unjust  and  oppressive  conduct  of  pur- 
chaser);  Nott  v.  Hill  (1683)  1  Vem.  (Eng.) 
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that  it  was  adequate,  and  where  he  fails 
to  show  this  the  cunveyanoe  will  be  set 
aside.**  The  market  value  of  the  re- 
versionary interest  is  the  determinative 
test  of  its  value,  not  the  value  calculated 
by  the  tables.*' 

The  rule  of  these  cases  was  denied 
application  in  the  case  of  a  sale  of  a 
reversion  at  auction.**  And  also  where 
there  was  a  long  delay  in  seeking  to  set 
the  sale  aside.**  And  the  English  court 
refused  to  set  aside  a  sale  of  a  reversion 
for  mere  inadequacy  of  consideration, 
where  the  inadequacy  was  the  result  of 
the  death  of  the  life  tenant  shortly  after 
the  sale.** 

A  statute  was  subsequently  enacted  in 
England  (sales  of  reversions  act  of 
18G7)  providing  that  no  purchase  made 
bona  fide  and  without  fraud  or  unfair 
dealing,  of  any  reversionary  interest  in 


real  or  personal  estate,  shall  hereafter 
be  opened  or  set  aside  merely  on  the 
ground  of  undervalue.  In  order  to  bring 
a  sale  of  a  reversion  within  this  act,  it 
must  be  made  bona  fide  and  without 
fraud  or  unfair  dealing.  Consequently, 
in  a  case  of  unfair  dealing  a  sale  of  a 
reversionary  interest  in  a  certain  trust 
fund  at  about  half  its  value  was  set 
aside.*^ 

But  this  doctrine  of  the  English  courts 
has  been  quite  generally  repudiated  in 
the  courts  of  this  country  as  to  rever- 
sionary or  remainder  estates.  Where 
there  is  no  fraud  or  imposition,  the  sale 
will  not  be  set  aside  for  mere  inade- 
quacy of  consideration.**  And  this  is 
true  although  the  interest  is  contingent.** 
A  sale  of  a  vested  interest  in  remainder 
will  not  be  set  aside  because  of  the 
mere  fact  that  vendor  did  not  receive 


167;  Peacock  v.  Evans  (1809)  16  Ves.  Jr. 
<Eng.)  512,  10  Revised  Kep.  218  (sale  of 
expectancy  at  less  than  half  its  value); 
(iowland  v.  De  Faria  (1810)  17  Ves.  Jr. 
<Eng.)  20,  11  Revised  Rep.  0. 

A  sale  by  a  tenant  in  tail  in  remainder  of 
his  reversionary  interests  worth  at  the 
lowest  estimate  nearly  twice  what  be  re- 
ceived therefor,  will  be  set  aside.  St.  Albyn 
V.  Harding  (1859)  27  Beav.  (Eng.)  11. 

A  sale  of  a  reversion  worth '  £200  for 
£38  less  than  its  value  will  be  set  aside. 
Jones  V.  Ricketts  (1862)  31  Beav.  (Eng.) 
130,  8  Jur.  N.  S.  1198,  31  L.  J.  Ch:  N.  8. 
753,  10  Week.  Rep.  576. 

A  sale  of  a  legacy  worth  £400  for  £370 
was  set  aside  as  upon  an  inadequate  con- 
sideration in  Foster  v.  Roberts  (1861)  29 
Beav.  (Eng.)  467,  30  L.  J.  Ch.  N.  S.  666,  7 
Jur.  N.  S.  400,  4  L.  T.  N.  S.  760,  9  Week. 
Rep.  605. 

The  doctrine  was  extended  to  Canada. 

Morey  v.  Totten  (1857)  6  Grant,  Ch. 
(U.  C.)  176,  sale  of  reversion  in  property 
worth  £400  for  £125.  Life  tenant  eighty 
years  of  age. 

An  obiter  statement  in  accord  with  this 
rule  in  the  case  of  the  sale  of  an  expectancy 
is  found  in  Wells  v.  Houston  (1900)  23  Tex. 
Civ.  App.  629,  57  S.  W.  584,  but  it  seems 
there  was  fraud  in  procuring  the  sale. 
S.  c.  second  appeal  (1902)  20  Tex.  Civ.  App. 
619.  69  S.  W.  183. 

«« Salter  v.  Bradahaw  (18.58)  26  Beav. 
(Eng.)  161,  28  L.  J.  Ch.  N.  S.  426,  5  Jur. 
N.  S.  831.  In  this  case  the  conveyance  of 
a  reversion  nearly  forty  years  before  the 
suit  was  brought  was  set  aside,  the  life 
estate  having  terminated. 

Edwards  v.  Burt  (1852)  2  De  G.  M.  & 
G.  (Eng.)  55,  holding  that  a  sale  upon  a 
consideration  of  f2.'>0,  of  a  reversionary  in- 
terest variously  estimated  at  from  £318  to 
£840  would  be  set  aside,  and  that  a  sale 
upon  a  consideration  of  £500,  of  a  reversion- 
ary interest  valued  at  about  twice  that 
amount  by  the  witnesses  for  the  vendor,  at 
about  £80  more  bv  the  vendee  himself,  and 
L.R.A.1916D. 


at  about  £500  by  witnesses  for  the  vendee, 
would  be  set  aside,  the  court  stating  that 
the  vendee  had  not  sustained  the  burden 
that  was  upon  him  to  show  that  the  con- 
sideration was  fair  and  adequate. 

Nesbitt  V.  Berridge  (1863)  32  Beav. 
(Eng.)  282,  9  Jur.  N.  S.  1044,  8  L.  T.  N.  S. 
76,  11  Week.  Rep.  446,  holding  that  a  con- 
sideration of  £76  for  property  which  was 
within  a  few  days  sold  for  £125,  and  which 
was  valued  by  witnesses  at  a  very  much 
higher  sum,  was  an  inadequate  considera- 
tion and  the  sale  would  be  set  aside. 

WAldborough  v.  Trye  (1840)  7  Clark  & 
F.   (Eng.)   436,  West,  221. 

»8  Shelly  V.  Nash  (1818)  3  Madd.  Ch. 
(Eng.)  2.32.  18  Revised  Rep.  223. 

»In  Moth  V.  Atwood  (1801)  6  Ves.  Jr 
(Eag.)  845.  a  bill  to  set  aside  a  sale  of  a 
reversion  on  the  ground  of  inadequacy  of 
price  was  dismissed  where  it  was  not 
brought  until  twelve  years  after  the  sale 
and  there  was  no  fraud  or  circiunvention. 

«0  Nichols  V.  Gould  (1752)  2  Ves.  Sr. 
(Eng.)   422. 

MBrenchley  v.  Higgins  (1900)  83  L.  T. 
N.  S.  (Eng.)  751,  70  L.  J.  Ch.  N.  S.  788. 

M  Cribbins  v.  Markwood  (1856)  13  Gratt. 
(Va.)  495,  67  Am.  Dec.  775;  Mayo  v.  Car- 
rjngton  (1869)  19  Gratt.  (Va.)  74. 

8*  Thus,  mere  inadequacy  of  consideration 
does  not  afford  a  sufficient  reason  of  set- 
ting aside  a  conveyance  of  the  interest 
which  a  son  acquires  in  consequence  of  the 
remarriage  of  his  mother,  under  a  statute 
which  prohibits  the  widow,  after  her  second 
marriage,  from  selling  or  conveying  her  in- 
terest in  her  prior  husband's  real  estate, 
and  provides  that  at  her  death  the  title 
should  vest  in  her  children  by  her  former 
husband.  McAdams  v.  Bailcv  (1907)  169 
Ind.  518,  13  L.R.A.(N.S.)  1003,  124  Am.  St. 
Rep.  240,  82  N.  E.  1057.  As  to  mere  e.xpec. 
tancies,  however,  the  rule  is  stated  to  be 
different. 

The  contraiy  opinion  expressed  in  Cham- 
bers V.  Chambers  (1894)  139  Ind.  Ill,  38 
N.  E.  334,  must  be  regarded  as  overruled. 
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full  market  value.**  And  it  has  been 
held  that  mere  inadequacy  is  not  ground 
for  canceling  the  sale  of  a  mere  ex- 
pectancy.** The  sale  of  an  equity  of 
redemption  will  not  be  set  aside  unless 
the  consideration  is  grossly  inadequate 
or  such  as  to  shock  the  conscience.** 

But  in  this  country  as  in  England  the 
contracts  generally  of  expectant  heirs, 
reversioners,  and  holders  of  other  ex- 
pectant   and   contingent   interests,   with 


reference  to  such  interest,  are  guarded 
with  great  care  in  equity.*'  No  attempt 
has  been  made,  however,  in  this  note,  to 
discuss  the  rights  upon  the  transfer  of 
such  interests.  Neither  does  the  note 
purport  to  be  exhaustive  of  sales  of  re- 
mainders, where  the  peculiar  rules  ap- 
plicable to  expectancies  and  other  con- 
tingent interests  have  been  applied  to 
the  sale  of  remainder  estates. 


In  the  Chambers  Case,  however,  the  deed 
was  made  by  an  orphan  boy  who  had  been 
brought  up  in  the  grantee's  family,  imme- 
diately upon  reaching  his  majority  and  in 
ignorance  of  bis  legal  rights,  so  that  there 
was  an  element  of  breach  of  confidential  re- 
lations upon  which  the  cancelation  rested  in 
addition  to  the  inadequacy  of  consideration. 
The  conveyance  was  of  a  remainder  which 
had  been  contingent,  but  which  was  vested 
at  the  time  of  conveyance. 

M  Hayes  v.  Huddleson  (1913)  40  App. 
D.  C.  183,  Ann.  Cas.  1914B,  1037.  See 
Chambers  v.  Chambers  (Ind.)  supra,  note 
33. 

A  sale  of  a  vested  interest  in  remainder 
by  one  in  financial  distress,  for  about  one 
fourth  its  value,  will  not  be  set  aside  for 


inadequacy  of  consideration.  Phillips's  Es- 
tate (1903)  205  Pa.  511,  55  Atl.  212. 

3* A  sale  by  a  son  of  his  expectant  in- 
terest in  his  father's  estate  for  less  than 
one  third  its  value,  but  upon  a  full  and  fair 
transaction,  and  with  the  consent  of  the 
father,  will  not  be  set  aside  for  inadequacy 
of  consideration.  Lee  v.  Use  (1865)  2  Duv. 
(Ky.)  134.  ^  But  see  Texas  cases  cited  in 
note  25,  supra. 

»« Thornton  v.  Pinckard  (1008)  157  Ala. 
206,  47  So.  289  (property  worth  about  wliat 
was  paid). 

"See  2  Pom.  Eq.  Jur.  §  953;  Perry, 
Trusts,  §  188. 

As  to  the  validity  of  conveyance  of  prop- 
erty in  expectancy,  see  McClvu'e  v.  Raben. 
9  L.R.A.  477,  and  footnote.  W.  A.  E. 
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T.  J.  McKEE 
v. 
WILLIAM  HUGHES  et  al.,  Plffs.  in  Certio- 
rari. 

(133  Tenn.  455,  181  S.  W.  930.) 

Conspiracy  —  petition  to  revoke  busi- 
ness license  —  liability. 

1.  Persons  who,  in  good  faith,  petition  a 
Tiling  council  to  revoke  the  license  of  a 
merchant  to  carry  on  hie  business  in  the 
town,  on  the  ground  that  it  is  so  conducted 
as  to  constitute  a  nuisance,  are  not  liable 
as  for  conspiracy,  although  the  council  acta 
upon  the  petition,  and,  in  excess  of  its  au- 
thority, revokes  the  license  to  the  injury  of 
the  merchant. 

For  other  cases,  see  Conspiracy,  III.  a,  in 

Dig.  1-5Z  N.  8. 
Evidence  —  burden  of  proof  —  malice. 

2.  One  injured  by  the  closing  of  his  busi- 
nr»s  in  response  to  a  petition  of  citizens  has 
the  burden  of  showing  malice  on  their  part 
to  hold  them  liable  for  the  injury  done. 
For  other  cases,  see  Evidence,  II.  e,  6,  in 

Dig.  1-52  N.  8. 
Case  —  petitioning  for  closing  of  store 

—  iinbilit,v  for  loss. 

•3.  Citizens  are  not  liable  in  damages  for 
seeking  suramary   action    from    the   village 

Note  — As   to   civil   liability   of   persons 
who  join  in  petition  addressed  to  public  au- 
thorities, see  annotation  following  this  case, 
post,  394. 
b.R.A.1916D. 


council  having  authority  to  declare  and 
abate  naisances  for  the  closing  of  a  store 
as  a  nuisance  because  of  the  congregation 
of  disorderly  persons  there,  rather  than  re- 
sorting to  the  courts  for  relief,  although 
the  council  acts  upon  the  petition  and 
closes  the  store  in  excess  of  its  authority. 
For  other  cases,  see  Case,  I.  in  Dig.  1-52 
Ji.  8. 

(January  8,  1916.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  reversing 
a  judgment  of  the  Circuit  Court  for  Maury 
County  in  defendants'  favor  in  an  action 
brought  to  recover  damages  for  alleged  un- 
lawful conspiracy  of  defendants  to  destroy 
plaintiff's  business.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Holding  &  Garner  and  J.  H. 
Denning  for  plaintiffs  in  certiorari: 

Messrs.  J.  Ii.  Jones,  J.  C  Voorhies,  and 
R.  S.  Hopkins  for  defendant  in  certiorari. 

'Williams,  J.  delivered  the  opinion  of  the 
court: 

McKee  brought  this  suit  against  a  large 
number  of  the  residents  of  the  village  of 
Spring  Hill,  Maury  county,  to  recover  dam- 
ages, his  declaration  containing  several 
counts,  all  of  which,  save  the  fourth,  have 
been  eliminated  by  the  verdict  of  the  jury 
and  the  rulings  of  the  court  of  civil  appeals. 
In  this  fourth  count  it  was  averred  that 
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Spring  Hill  is  incorporated,  and  has  a  board 
of  mayor  and  aldermen,  from  which  plain- 
tiff had  procured  a  license  to  do  the  busi- 
ness of  a  general  merchant;  that  under  this 
license  he  conducted  a  store  for  the  sale  of 
merchandise  and  had  a  prosperous  business, 
when  the  defendants  unlawfully  conspired 
together  to  stop  and  destroy  his  business, 
and  for  that  purpose  signed  and  delivered 
to  the  board  of  mayor  and  aldermen  the 
following  petition  addressed  to  that  body: 

"We,  the  undersigned  citizens,  do  hereby 
petition  your  honorable  body  to  declare  the 
store  conducted  by  T.  J.  McKee  a  public 
nuisance,  and  we  further  petition  you  to 
abate  this  nuisance  by  revoking  bis  license 
and  closing  up  his  place  of  business. 

"This  27th  day  of  August,  1913." 

This  paper  was  signed  by  nineteen  of  the 
defendants.  ^ 

It  was  further  averred  that  the  said 
board  passed  a  resolution  reciting  that 
"numerous  complaints  have  been  made  that 
T^  J.  McKee  has  been  and  is  conducting  a 
place  of  business  which  is  a  nuisance,  and 
whereas  a  formal  petition '  has  been  pre- 
sented to  us,  numerously  signed  by  citizens, 
be  it  resolved  that  we  hereby  revoke  the 
license  issued  to  T.  J.  McKee,"  and  that  the 
marshal  of  the  town  be  authorized  to  de- 
liver to  McKee  a  check  rebating  him  a  part 
of  the  license  sum  prepaid,  "and  to  notify 
him  that  he  can  no  longer  conduct  his  place 
of  business  under  the  penalty  of  the  city 
laws." 

It  is  averred  also  that,  by  reason  of  the 
above,  plaintiff's  business  was  stopped  and 
destroyed,  to  his  damage,  etc. 

The  trial  judge  instructed  the  jury  that 
the  defendants  had  a  right  under  the  law  to 
petition  the  village  council  for  redress  of 
grievances,  and  that  they  were  not  bound 
to  see  that  the  details  of  that  council's  ac- 
tion with  reference  to  their  petition  were 
absolutely  legal.  Further,  that  there  was 
no  liability  shown  under  the  fourth  count. 

The  court  of  civil  appeals  reversed  the 
judgment  of  the  circuit  court  because  of  the 
above  ruling;  and  we  are  asked  to  grant 
the  writ  of  certiorari  and  to  review  the 
judgment  of  reversal. 

We  have  no  difficulty  in  following  the 
court  of  civil  appeals  to  its  conclusion  that 
the  action  of  the  village  council  in  under- 
taking to  revoke  the  license  and  in  notify- 
ing McKee  that  he  could  no  longer  conduct 
his  business  was  lu warranted  by  law;  but 
we  are  unable  to  follow  that  court  in  the 
ruling  that  the  defendant  petitioners  must 
respond  in  damages  on  the  ground  that,  in 
presenting  said  petition,  they  conspired  to 
and  did  cause  injury  to  plaintiff  unlaw- 
fully. 

There  was  proof  adduced  by  plaintiff  that 
rL.R.A.1916D. 


tended  to  show  that  he  had  been  injured 
by  the  action  taken  by  the  city  marshal 
under  the  resolution  of  the  council.  But 
are  defendants  liable  as  conspirators! 

A  "civil  conspiracy"  may  be  defined  to  be 
a  combination  between  two  or  more  i)eraons 
to  accomplish  by  concert  of  action  an  un- 
lawful purpose,  or  to  accomplish  a  purpose 
not  in  itself  unlawful  by  unlawful  means; 
the  damage  caused  being  the  gist  of  any 
action.  5  R.  C.  L.  1061,  1091;  1  Words  4. 
Phrases,  2d  series,  910. 

The  defendants,  in  assembling  and  peti- 
tioning the  village  council,  were  proceeding 
in  the  exercise  of  a  high  constitutional 
privilege.  By  the  Declaration  of  Rights  em- 
bodied in  our  Constitution  (art.  1,  §  23)  it 
is  provided:  "That  the  citizens  have  a 
rig^t,  in  a  peaceable  manner,  to  assemble 
together  for  their  common  good,  to  instruct 
their  representatives,  and  to  apply  to  those 
invested  with  the  powers  of  government  for 
redress  of  grievances,  or  other  proper  pur- 
poses, by  address  or  remonstrance." 

In  8  Cyc.  894,  citing  Citizens'  Bank  v. 
Board  of  Assessors  <C.  C.)  54  Fed.  73,  the 
rale  is  stated  to  be:  "The  right  of  assem- 
bly and  petition  is  guaranteed  by  the  Con- 
stitutions, which  secure  to  every  person, 
natural  or  artificial,  the  right  to  apply  to 
any  department  of  the  government  for  the 
redress  of  grievances,  or  the  bestowal  of  a 
right,  and  also  guarantee  the  enjoyment  of 
such  redress  [of  the  grievances]  .  .  . 
when  obtained,  free  from  all  penalty  for 
having  sought  or  obtained  it." 

We  think  that  this,  with  modification  to 
be  noted  below,  is  a  correct  statement  of 
the  law. 

We  have  been  cited  to  but  a  single  case 
in  which  a  court  has  dealt  with  liability 
for  conspiracy  predicated  upon  the  defend- 
ants' signing  a  petition  to  those  invested 
with  governmental  power  for  redress  of 
grievances,  or  setting  forth  instructions  by 
way  of  an  expression  of  their  wish  or  will. 
The  court  of  civil  appeals  grounded  its 
ruling  upon  the  authority  of  that  case, 
Vanarsdale  v.  Laverty,  69  Pa.  103,  109. 

The  petition  in  that  case  was  addressed 
to  the  district  school  directors  by  defend- 
ants, who  were  patrons  of  the  school  which 
had  been  taught  by  Laverty.  The  petition 
expressed  their  wish  that  Laverty  be  not 
employed  for  the  ensuing  school  term  un- 
der any  circumstances,  and  the  willingness 
of  the  petitioners  to  accept  any  other 
competent  teacher  that  the  board  might 
select.  The  action  of  Laverty  was  on  the 
case  for  conspiracy,  and  malice  was  charged 
to  have  colored  the  effort  made  by  defend- 
ants to  prevent  the  directors  from  employ- 
ing plaintiff.  Referring  to  the  petition,  the 
court  said:     "It  preferred  no  charges  and 
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^re  no  reasons,  and  was  a  simple  expres- 
sion ...  of  the  wishes  of  the  signers. 
It  was  the  right  of  these  citizens  of  the  dis- 
trict thus  to  declare  their  desire.  Thej  had 
a  right  to  express  a  preference  or  to  declare 
their  objection  to  anyone  applying  for  ap- 
pointment. They  were  deeply  interested, 
and  had  therefore  a  right  to  speak  out.  But 
we  cannot  recognize  the  position  to  which 
the  argument  of  the  plaintiffs  in  error 
leads,  that  such  a  right  of  expression  can 
be  made  a  channel  through  which  men  may 
gratify  their  malice  and  enmity.  This 
would  he  the  actual  result  of  the  argument 
that  the  right  of  petition  is  so  sacred  that 
the  private  purposes  and  motives  of  the  ac- 
tors cannot  be  inquired  into.  If  they  can- 
not, and  if  the  real  purpose  of  the  petition 
be  the  gratification  of  ill  will  and  malice 
without  cause,  then  men  may  be  borne 
down  by  the  power  of  their  enemies,  espe- 
cially in  numbers  and  by  combination. 
.  .  .  A  groundless  petition  instigated 
only  by  malice  cannot  surely  be  the  right 
of  any  citizen  where  it  .  .  .  results  in 
harm  to  the  object  of  its  malicious  pur- 
pose." 

The  court,  moreover,  approved  a  charge 
given  by  the  trial  judge  to  the  effect  that, 
if  defendants  acted  honestly  and  were  in- 
fluenced by  proper  motives,  the  plaintiff 
could  not  recover. 

We  ourselves  think  that  a  true  doctrine 
was  enunciated  by  the  Pennsylvania  court 
in  that  case;  but  it  fails  of  proper  applica- 
tion in  the  case  before  us  because  here  ther« 
was  no  malice  and  no  intention  to  injure 
plaintiff.  The  purpose  of  defendants,  as 
manifested  by  the  only  proof  adduced,  was 
to  serve  what  was  deemed  to  be  the  legiti- 
mate interests  of  the  village, — not  a  selfish 
one  springing  out  of  trade  rivalry,  jeal- 
ousy, or  revenge. 

The  village  of  Spring  Hill  is  the  location 
of  a  large  boys'  training  school;  defendant 
Hughes  being  one  of  the  principals  of  the 
school  and  mayor  of  the  town.  The  proof 
demonstrates  that  the  plaintiffs  store  was, 
what  one  of  his  own  witnesses  termed  it,  a 
rough  house,  frequented,  as  it  was,  by  num- 
bers of  drinking  and  boisterous  men,  col- 
ored and  white,  and  boys  at  times  were  seen 
in  the  store,  full  of  drink.  The  store  ap- 
pears to  have  been  the  rendezvous  of  plain- 
tiff and  a  woman,  in  daytime  and  at  night. 
Vile  communications  between  the  two 
passed  through  the  local  telephone  ex- 
change. The  woman  resorted  to  the  store, 
and  w^as  seen  there  more  than  once  with 
plaintiff  about  midnight,  the  door  being 
locked.  Cursing  in  loud  tones  often  was 
heard  by  the  passers-by.  Plaintiff  himself 
was  often  in  drink  at  the  store,  and  was 
loudlv  profane.  The  citizens  of  the  village 
L.R.A.1916D. 


naturally  were  desirous  of  eliminating  this 
condition,  and  in  a  public  meeting,  after 
discussion,  petition  to  their  village  council 
was  resorted  to  as  a  peaceable  means  of 
relief. 

The  same  principle  announced  in  the 
Pennsylvania  case  underlies  those  cases 
which  involve  the  exercise  of  the  right  of 
petition  where  a  suit  for  libel  was  based 
upon  the  contents  of  the  instrument  by  the 
person  affected  thereby. 

A  number  of  courts  hold  that  such  peti- 
tions and  all  matters  embraced  therein,  if 
pertinent  and  relevant,  are  absolutely  priv- 
ileged. But,  by  the  weight  of  authority, 
they  are  only  qualifiedly  privileged;  the 
privilege  extending  no  further  than  the  pro- 
tection of  the  signers  when  they  act  with- 
out malice.  Even  if  the  complaint  em- 
bodied in  the  petition  be  untrue,  no  action 
can  be  maintained  if  it  was  not  maliciously 
made.  White  v.  Nicholls,  3  How.  266,  11 
L.  ed.  691;  Kent  v.  Bongartz,  15  R.  I.  72,  2 
Am.  St,  Rep.  870,  22  Atl.  1023;  Wieman  v. 
Mabee,  45  Mich.  484,  40  Am.  Rep.  477.  S 
N.  W.  71.  But  proof  of  actual  malice  in 
respect  of  such  a  petition  will  render  it 
libelous  in  character,  and  therefore,  of 
course,  an  action  would  lie.  White  v.  Nich- 
olls, supra;  Dennehy  v.  O'Connell,  66  Conn. 
175,  33  Atl.  020,  and  cases  cited  above. 

Such  a  petition  is  presumed  not  to  be' 
the  product  of  the  malice  of  its  signers;] 
they  ought,  in  the  exercise  of  such  a  con- 
stitutional privilege,  to  be  presumed  to  actfl 
in  the  discharge  of  a  social  or  public  duty.i 
The  burden  of  proof  to  show   malice  was' 
therefore  on  the  plaintiff,  McKee.    White  v.' 
Nicholls,  supra;  Ambrosius  v.  O'Farrell,  119 
111.  App.  265;  Van  Wyck  v.  Aspinwall,  17 
N.  Y.  190.    And,  as  seen,  there  was  no  evi- 
dence of  malice  that  could  have  supported 
a  verdict  of  the  jury;  and  the, trial  judge 
was  not  in  error  in  giving  the  instruction 
he   did   touching  the   fourth  count  of   the 
declaration. 

It  may  be  that  the  petitioners  miscon- 
ceived the  power  of  the  council  under  the 
charter  of  the  village,  which  granted  the 
council  authority  to  issue  privilege  licenses, 
to  declare,  prevent,  or  abate  nuisances,  and 
to  prohibit  or  suppress  disorderly  houses  of 
all  kinds;  further,  that  under  such  mis- 
conception they  petitioned  for  an  abate- 
ment of  M<;Kee'8  store  as  a  public  nuisance 
"by  revoking  his  license  and  closing  up  his 
place  of  business."  But  malice  or  bad  faith 
are  not  to  be  imputed  to  the  petitioners 
because  they  could  not  discriminate  be- 
tween the  power  of  summary  abatement  of 
a  nuisance  per  se  and  the  abatement  of  a 
condition  such  as  that  shown  to  have  been 
in  existence  at  McKee's  store  by  a  judicial 
proceeding.     Can  it  be  that  ordinary  lay- 
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men,  in  the  exercise  of  such  a  right,  may  be 
thus  caug])t  on  such  a  fine  point  of  law,  to 
their  undoing,  as  is  insigted  in  this  case? 
The  juster  view  is  that  these  men  but  ad- 
vanced the  above  mode  of  action  as  a  sug- 
gestion for  the  consideration  of  the 
members  of  the  council,  deemed  by  them 
competent  to  judge  and  act  as  public  offi- 
cials, and  that  they  are  not  liable  if  they 
acted  in  good  faith  or  without  malice.  The 
right  of  petition  guaranteed  to  the  citizen 
in  the  Bill  of  Kights  should  not  be  allowed 
to  become  a  trap  for  the  petitioner,  to  be 
sprung  by  any  such  hairtrigger  of  technical 
law. 

In  Harrison  t.  Bush,  5  EI.  &  Bl.  344,  there 
was  involved  a  memorial  signed  by  defend- 
ant along  with  a  large  nimtber  of  the  in- 
habitants of  his  borough,  complaining  of 
the  conduct  of  plaintiff  as  a  justice  of  the 
peace,'  and  the  court  was  of  opinion  no 
action  would  lie  for  libel  if  the  memorialist 
thought  he  was  .  addressing  an  authority 
who  might  reasonably  be,  and  was,  sup- 
posed by  him  to  have  the  duty  and  power 
to  act  in  the  premises.  Lord  Chief  Justice 
Campbell,  delivering  the  opinion,  referred  to 
an  earlier  case  of  Fairman  t.  Ives,  6  Bam. 
&  Aid.  642,  1  Chitty,  85,  1  Dowl.  &  R.  252, 
24  Revised  Rep.  514,  and  to  the  opinion  of 
Mr.  Justice  Holroyd  therein,  and  said: 
"Mr.  Justice  Holroyd  considered  that  it  was 


enough  if  the  petition  had  been  presented 
bona  fide,  'for  the  purpose  of  obtaining 
redress,'  without  considering  whether  the 
fimctionary  to  whom  it  was  presented  had 
the  power  to  grant  redress;  and  he  recog- 
nized the  case  of  Cleaver  v.  Sarraude,  cited 
in  1  Campb.  268,  10  Revised  Rep.  680,  which 
carries  considerably  further  the  doctrine  of 
the  occasion  repelling  the  presumption  of 
malice.  The  language  of  Best,  J.,  in  Fair- 
man  V.  Ives,  supra,  is  particularly  appli- 
cable to  the  present  case:  'The  circum- 
stances under  which  this  letter  was  sent 
rendered  it  a  privileged  communication.  It 
was  an  application  for  the  redress  of  a 
grievance,  made  to  one  of  the  King's  min- 
isters, who,  as  the  defendant  honestly 
thought,  had  authority  to  afford  him  re- 
dress. And  this  may  be  done  without 
hazard  of  an  action  or  prosecution,  if  the 
application  be  made  bona  fide  with  a  view 
to  obtain  redress  for  some  injury  received, 
or  to  prevent  or  punish  some  public 
abuse." " 

Satisfied,  as  we  are,  that  the  trial  judge 
properly  ruled  this  case,  the  writ  of  cer- 
tiorari is  granted,  and  the  judgment  of  the 
Court  of  Civil  Appeals  is  reversed.  Judg- 
ment here  in  accord. 

Petition  for  rehearing  denied. 


Annotation — Civil  liability  of  persons  who  join  in  petition  addressed  to 

public  authorities. 


An  extensive  search,  both  from  the 
point  of  view  of  conspiracy  and  of  libel, 
has  revealed  bnt  little  authority  on  this 
question.  The  case  of  Vanaradale  v. 
Laverty  (1871)  69  Pa.  103,  is  fully  dis- 
cussed in  the  opinion  in  McKee  v. 
Hughes,  ante,  391,  and  need  not  be  fur- 
ther alluded  to  here. 

In  Wieman  v.  Mabee  (1881)  45  Mich. 
484,  40  Am.  Rep.  477,  8  N.  W.  71,  to  pre- 
vent a  town  superintendent  of  schools 
from  licensing  an  applicant  as  teacher, 
persons  interested  in  the  school  in  ques- 
tion represented  to  the  superintendent, 
in  a  petition  and  affidavit,  that  the  appli- 
cant was  a  person  of  bad  moral  charac- 
ter and  nnfit  to  have  charge  of  a  school. 
In  a  suit  for  libel,  it  was  decided  that  the 
communication  was  privileged.  The 
court  said:  "The  commtinication  was 
fully  privileged.  It  was  made  by  persons 
interested  in  the  school,  to  the  person ) 
qualified  to  receive  and  act  on  the  peti-  i 
tion,  for  an  honest  purpose,  and  with  an  i 
L.R.A.1916D. 


honest  belief  in  the  justice  of  their  ac- 
tion. In  such  cases  no  action  can  be 
maintained  even  if  the  complaint  is  un- 
true, if  not  maliciously  made." 

As  to  the  privilefjed  character  of  com- 
plaints to  public  officer  against  subordi- 
nate, see  note  in  27  L.R.A.(N.S.)  1041. 

As  to  privilege  as  to  proceedings  for 
impeachment  or  removal  of  public  offi- 
cers, see  note  in  25  L.R.A.(N.S.)  455. 

As  to  privilege  of  informal  communi- 
cations relating  to  criminal  charge,  see 
notes  in  4  L.R.A.(N.S.)  149;  32  L.R.A. 
(N.S.)  740,  and  L.R.A.1915E,  413. 

Various  other  questions  as  to  privi- 
lege in  respect  of  legal  proceedings  are 
treated  -  in  notes  cited  in  the  Index  to 
L.R.A.  Notes,  under  the  title,  "Libel  and 
Slander." 

Generally  as  to  the  effect  of  bad  mo- 
tive to  make  actionable  what  would 
otherwise  not  be,  see  note  to  Passaic 
Print  Works  v.  Elv  &  W.  Drv  Goods  Co. 
(1900)  62  L.E.A.  673.  W.  W.  A. 
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WASHINGTON  SUPREME  COURT. 
(Det>artinent  No.  2.) 

ANNA  DAVIES,  Beept., 

V, 

MARYLAND  CASUALTY  COMPANY, 
Appt. 

(—  Wash.  — ,  1.54  Pac.  1116.) 

Insurance  —  eniplo.vcrs'  indemnity  ^ 
sntisfaction  of  Jiidgnients  —  giving 
of  notes. 

1.  The  mere  giving  of  its  notes  by  an  in- 
flolvent  employer  to  one  wlio  has  recovered 
judgment  against  it  for  an  injury,  and 
their  immediate  return  in  consideration  of 
an  assignment  of  an  indemnity  insurance 
policy,  is  not  suck  a  satisfaction  of  the 
judgment,  although  it  is  in  fact  marked 
satisfied,  as  to  make  enforceable  the  lia- 
bility on  the  insurance  policy. 

For  other  caset,  tee  Inturance,  Till,  in  Dig. 

1-52  y.  B. 
Same  —  estoppel  to  deny  liability. 

2.  One  irho  has  tindertaken  to  idemnify 
an  employer  against  loss  because  of  judg- 
ments paid  for  accidents  to  employees  es- 
tops himself  from  insisting  on  prepayment 
of  judgment  as  a  condition  to  his  own  lia- 
bility by  assuming  the  defense  of  the  em- 
ployee's action,  so  that  the  policy  may  be 
enforced  or  assigned  when  the  judgment  is 
entered  against  the  employer. 

For  other  cases,  see  Estoppel,  III.  j.  in  Dig. 

1-5$  N.  B. 
Same  —  assignment  ^  right  to  contest. 

3.  One  who  has  insured  a  corporation 
against  loss  because  of  injury  to  employees 
cannot  contest  the  validity  of  an  assign- 
ment of  the  policy  to  one  who  has  obtained 
a  judgment  against  the  corporation,  on  the 
theory  that,  prior  to  the  assignment,  the 
name  of  the  corporation  had  been  stricken 
from  the  public  rolls,  and  its  assets,  un- 
der the  statute,  had  passed  to  its  trustees 
for  disposition. 

For  other  cases,  see  Action  or  Suit,  I.  e,  in 
Dig.  1-62  N.  8. 

Appeal  —  misconduct  of  counsel  —  non- 
prejudicial error. 

4.  A  case  cannot  be  reversed  for  miscon- 
duct of  counsel  when  it  is  clear  that  the 
verdict  could  not  possibly  have  been  af- 
fected by  it. 

For  other  cases,  see  Appeal  and  Error,  VII. 
m,  5,  in  Dig.  1-52  y.  8. 

(February  9,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  King  County 


in  plaintiff's  favor  in  an  action  by  her  as 
assignee  of  an  indemnity  policy  issued  by 
defendant  to  a  coal  company,  to  recover  tlie 
amount  of  the  policy.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  John  W.  Roberts  and  Gieorge 
Xi.  Splrk,  for  appellant: 

The  policy  was  solely  one  of  indemnity 
against  loss,  and  indemnified  only  the  coal 
company. 

Ford  T.  .Stna  L.  Ins.  Co.  70  Wash  29, 
126  Pac.  69;  Sheard  v.  United  States  Fidel- 
ity &  G.  Co.  68  Wash.  29,  107  Pac.  1024, 
109  Pac.  276;  Paget  Sound  Improv.  Co.  v. 
Frankfort  Marine,  Acci.  &  Plate  Glass  Ins. 
Oo.  62  Wash.  124,  100  Pac.  190;  Fidelity 
&  C.  Co.  V.  Martin,  163  Ky.  12,  L.R.A.  — , 
— ,  173  S.  W.  307;  American  Employers' 
Liability  Ins.  Co.  v.  Fordyce,  62  Ark.  562, 
64  Am.' St.  Rep.  305,  36  S.  W.  1051;  Fin- 
ley  v.  United  ^^tato8  Casualty  Co.  113  Tenn. 
602,  83  S.  W.  2,  3  Ann.  Cas.  962;  Frye  v. 
Bath  Gas  &,  E.  Co.  97  Me.  241,  69  L.R.A. 
444,  94  Am.  St  Rep.  600,  54  Atl.  396; 
Travelers'  Ins.  Co.  t.  Moses,  63  N.  J.  Eq. 
260,  92  Am.  St.  Rep.  663,  49  Atl.  720;  Gil- 
bert V.  Wiman,  1  N.  Y.  650,  49  Am.  Dec. 
369;  Cushman  v.  Carbondale  Fuel  Oo.  122 
Iowa,  656,  98  N.  W.  309;  Carter  v.  .£tna 
L  Ins.  Co.  76  Kan.  275,  11  L.R.A.(N.S.) 
1155,  91  Pac.  178;  Allen  y.  Oilman,  McN. 
t  Co.  137  Fed.  136;  Allen  y.  .£tna  L.  Ins. 
Co.  7  L.R.A.(N.S.)  968,  76  C.  C.  A.  266, 
145  Fed.  881;  Saratoga  Trap  Rock  Co.  v. 
Standard  Acci.  Ins.  Co.  143  App.  Div.  862, 
128  N.  Y.  Supp.  822;  Conqueror  Zinc  & 
Lead  Co.  t.  JBtna  L.  Ins.  Co.  162  Mo.  App. 
332,  133  S.  W.  166;  Munro  v.  Maryland 
Casualty  Co.  48  Misc.  183,  96  N.  Y.  Supp. 
706;  Appel  y.  People's  Surety  Co.  148  App. 
Div.  70,  132  N.  Y.  Supp.  200;  Burke  v. 
London  Guarantee  &  Acci.  Co.  47  Misc.  171, 
93  N.  Y.  Supp.  662,  199  N.  Y.  567,  93  N.  E. 
1117;  Kennedy  v.  Fidelity  &  C.  Co.  100 
Minn.  1,  9  L.R.A.(X.S.)  478,  117  Am.  St. 
Rep.  658,  110  N.  W.  97,  10  Ann.  Cas.  1; 
Connolly  v.  Bolster,  187  Mass.  260,  72  X.  E. 
981;  Stenbom  v.  Brown-Corliss  Engine  Co. 
137  Wis.  564,  20  L.R.A.(N.S.)  956,  Hi) 
N.  W.  308 ;  Cayard  v.  Robertson,  123  Tenn. 
382,  30  L.R.A.(N.S.)  1224,  131  S.  W.  864, 
Ann.  Cas.  1912C,  152;  O'Connell  v.  New 
York,  N.  H.  &  H.  R.  Co.  187  Mass.  272,  72 
\.  E.  979;  Maahs  y.  Antigo  Lumber  Co.  156 
Wis.  1,  145  N.  W.  222;  Pfeller  y.  Penn 
Allen  Portland  Cement  Co.  240  Pa.  468,  87 


Note.  ^  For  giving  of  note  as  loss  or 
damage  within  condition  of  contract  of 
indemnity,  see  notes  to  Kennedy  v.  Fidelity 
&  C.  Co.  9  L.R.A.(N.S.)  478*,  and  Wes't 
Riverside  Coal  Co.  v.  Maryland  Casualty 
Co.  48  L.R.A.(N.S.)    195, 


notes  to  Allen  y.  Xtna,  L.  Ins.  Co.  7  L.R.A. 
(N.R.)  958,  and  Clark  v.  Bonsai,  48  L.R.A. 
(X.  S.)   191. 

The  general  question  whether  insurance 
against  liability  for  injury  to  property  or 
person  of  third  person  is  indemnity  or"  lia- 


As  to  injured  employee's  right  to  reach  !  bility  insurance  is  discussed  in  the  note  to 
fund  under  employers'  liability  policy,  see  I  Patterson  v.  Adan,  48  L.R.A.(N.S.)   184. 
L.R.A.1916D. 
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Atl.  623;  Beyer  v.  International  Aluminum 
Co.  115  App.  Div.  853,  101  N.  Y.  Supp. 
83;  Texas  Short  Line  R.  Co.  v.  Waymire, 
—  Tex.  Civ.  App.  — ,  89  S.  W.  452;  Brew- 
ster T.  Empire  State  Surety  Co.  145  App. 
Kv.  678,  130  N.  Y.  Supp.  439;  Poe  v. 
Philadelphia  Casualty  Co.  118  Md.  347,  84 
Atl.  476;  Henderson  Lighting  &  P.  Co.  v. 
Maryland  Casualty  Co.  153  N.  C.  276,  30 
L.B.A.(N.S.)  1105,  69  S.  E.  234;  Stephens 
r.  Pennsylvania  Casualty  Co.  3  Ann.  Cas. 
480,  note;  Fuller,  Employers'  Liability  Ins. 
pp.  451-458;  Imperial  F.  Ins.  Oo.  v.  Coos 
County,  151  U.  8.  462,  38  L.  ed.  231,  14 
Sup.  Ct.  Rep.  379. 

The  coal  company  was  insolvent  prior  to 
the  judgment,  and  at  no  time  suffered  or 
sustained  any  loss. 

First  Nat  Bank  v.  Colby,  21  Wall.  609, 
22  L.  ed.  687;  United  States  t.  Spokane 
Mill  Co.  206  Fed.  999. 

The  casualty  company  was  in  no  way 
responsible  for  the  insolvency  of  the  coal 
company.  It  can  in  no  manner  be  blamed 
for  the  insolvency,  nor  charged  with  any 
liability  on  account  thereof. 

Clark  v.  Bonsai,  157  N.  C.  270,  72  S.  E. 
954';  Campbell  v.  Maryland  Casualty  Co. 
62  Ind.  App.  228,  07  N.  E.  1026;  Stenbom 
V.  Brown -Corliss  Engine  Oo.  137  Wis.  564, 
20  L.R.A.(N.S.)  956,  119  N.  W.  309. 

When  a  corporation  has  been  stricken 
from  the  roll  by  the  secretary,  it  loses  its 
corporation  franchise,  and  an  action  pend- 
ing against  it  abates  by  failure  to  pay  the 
license  fee. 

Hawley  t.  Bonanza  Queen  Min.  Co.  61 
Wash.  90,  111  Pac.  1073. 

The  judgment  should  be  reversed  because 
of  misconduct  of  plaintiff's  counsel. 

Fernandis  v.  Great  Northern  R.  Co.  41 
Wash.  486,  6  L.R.A.(N.S.)  1086,  111  Am. 
St.  Rep.  1027,  84  Pac.  18;  Spencer  v.  Arling- 
ton, 49  Wash.  121,  94  Pac.  904;  Bean  v. 
Kinseder,  —  Kan.  — ,  135  Pac.  1181;  Zim- 
merle  v.  Childers,  67  Or.  465,  136  Pac.  349 ; 
Stratton  v.  C.  H.  Nichols  Lumber  Co.  39 
Wash.  323,  109  Am.  St.  Rep.  881,  81  Pac. 
831:  Rogers  v.  Kangley  Timber  Co.  74 
Wash.  48,  132  Pac.  731 ;  Cranford  v.  O'Shca, 
75  Wash.  33,  134  Pac.  486;  Ford  v.  ^tna 
L.  Ins.  Co.  70  Wash.  29,  126  Pac.  69;  Han- 
stad  V.  Canadian  P.  R.  Oo.  44  Wash.  505, 
87  Pac.  832;  Sullivan  v.  Seattle  Electric 
Co.  51  Wash.  71,  130  Am.  St.  Rep.  1082,  97 
Pac.  n09. 

Messrs.  Brady  &  Rammens  for  respond- 
ent. 

Bsosman,  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff's  husband  was  killed  in  a  mine 
of  the  Rose-Marshall  Coal  Company,  when 
that  company  had  a  policy  of  indcmnitv 
L.R.A.1916D.' 


from  the  casualty  company.  After  pro- 
longed litigation,  including  an  appeal  to  tbis 
court  (Davies  v.  Rose-Marshall  Coal  Co. 
74  Wash.  565,  134  Pac.  180),  judgments 
for  $15,000  were  obtained  by  the  widow  and 
her  son  in  consolidated  actions  against  the 
coal  company.  The  present  suit  against  the 
casualty  company  alone  was  brought  by 
the  widow  as  the  coal  company's  assignee  of 
the  policy.  Judgment  being  given  against 
the  casualty  company  for  $5,000,  its  full 
amount,  the  casualty  company  appeals. 

In  addition  to  alleged  trial  errors,  which 
will  be  discussed  later,  the  appellant  con- 
tends: That  the  coal  company  had  never 
paid  the  loss,  and  thus  put  itself  in  a  posi- 
tion where,  by  the  policy,  it  could  ask  reim- 
bursement; second,  that  there  was  nothing 
assignable  in  this  policy  before  that;  third, 
that  the  assignment  was  not  only  without 
I  consideration,  but  in  bad  faith. 

The  coal  company  was  incorporated  in 
1910,  the  policy  issued  in  September  of  that 
year,  and  the  death  of  Davies  occurred  in 
December  following.  That  the  coal  company 
is  utterly  insolvent  is  clear.  The  Davies 
judgment  was  first  recovered  in  June,  1912, 
and,  after  the  appeal  here,  was  made  final 
below  in  Novembier,  1913.  A  receiver  of  the 
coal  company,  appointed  in  March,  1914,  be- 
fore the  present  action,  but  after  the  assign- 
ment of  the  policy,  found  no  assets.  The 
only  other  asset  of  the  company  had  be- 
tween the  date  of  the  Davies  judgment  and 
the  commencement  of  this  action  was  a 
leasehold  interest  in  coal  lands,  forfeited  at 
some  uncertain  date  after  the  accident.  The 
policy  we  shall  construe  as  intended  to  reim- 
burse, and  not  to  prepay,  the  assured.  It 
resembles  the  generality  of  these  contracts, 
but  does  lack  some  features  that  are  com- 
mon in  them.  Thus,  the  insurer,  while 
engaging  to  defend  suits,  did  not  in  terms 
exclude  the  assured  itself  from  defending. 
Neither  did  it  forbid  an  assignment  of  the 
policy.  It  permitted  cancelation  by  the  in- 
surer at  any  time  on  five  days'  notice,  with 
partial  refund  of  premium.  The  suit  of 
,  Davies  against  the  coal  company  was  de- 
fended from  the  beginning  by  the  insurer, 
,  with  whom  there  is  no  evidence  that  the 
coal  company  in  any  way  interfered. 

Plaintiff  admits  that  the  policy  is  one 
solely  of  reimbursement,  and  that  nobody 
could  sue  the  insurer  until  the  employer 
had  paid  the  judgment;  but  the  employer, 
she  argues,  had  in  fact  paid  the  judgment, 
after  which  it  assigned  to  her  the  then  ac- 
tionable policy  for  a  valuable  consideration. 

The  facts  are  that  the  insolvent  coal  com- 
pany executed  notes  of  $17,000  to  Mrs. 
Davies;  that  she,  on  the  same  day,  gave 
them  all  back,  satisfied  the  judgment,  and 
took  a  written  assignment  of  the  policy.    In 
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our  opinion,  tliis  transaction  was  but  a 
subterfuge..  We  have,  of  course,  held,  in 
Seattle  &  S.  F.  R.  k  Nav.  Co.  t.  Maryland 
Casualty  Co.  50  Wash.  44,  18  L.R.A.(N.S.) 
121,  96  Pac.  509,  that  an  employer  may 
make  by  notes  such  a  payment  to  a  creditor 
employee  as  will  sustain  a  suit  for  reim- 
bursement from  one  of  these  insurers  be- 
fore the  notes  are  paid.  In  that  case, 
though,  the  assured  employer  was  not  in- 
solvent. When  it  gave  notes,  it  gave  some- 
thing valuable.  Here  insolvency  made  the 
notes  presumptively  worthless.  But  other 
facts  here  are  still  stronger.  The  notes  were 
hardly  issued  until  they  were  handed  back. 
Xot  only  were  they  given  back  immediately, 
but  they  were  actually  issued  with  an  ill- 
concealed  understanding  that  this  should  be 
done  immediately.  The  maker  practically 
never  took  its  hands  off  them.  It  never 
expected  to  pay  them.  The  payee's  own 
testimony  leaves  it  clear  that  she  e.Ypected 
to  return  them  immediately,  satisfy  the 
judgment,  and  get  the  policy.  Moreover, 
what  she  gave  back  was  not  $5,000  of  these 
notes,  but  all  of  them.  She  satisfied  a 
judgment  for  $17,000  in  exchange  for  a 
rig^t  to  sue  the  casualty  company  in  not 
to  exceed  $5,000;  all  this  in  a  few  hours. 
The  transaction  cannot  be  sustained  as  a 
payment  by  the  coal  company. 

If,  then,  plaintiff's  right  to  sue  the 
casualty  company  were  to  depend  on  plain- 
tiff's own  theory,  her  case  must  faiL  But 
other  facts  require  our  consideration,  and 
we  must  enter  on  a  discussion  beyond,  to  be 
sure,  the  scope  of  the  briefs  on  either  side, 
but  indispensable  to  justice  in  this  case, 
as  well  as  to  a  proper  view  of  these  con- 
tracts in  the  future. 

The  Davies  claim  against  the  coal  com- 
pany was  long  resisted  by  the  casualty  com- 
pany. To  reimburse  for  such  a  claim  when 
established  by  judgment  and  paid  was  the 
purpose  of  its  contract.  The  judgment  has 
established  that  claim.  Nothing  remains 
except  a  form.  The  casualty  company,  in 
effect,  says  to  Mrs.  Davies  that,  if  the  coal 
company  will  pay  her  at  one  end  of  the 
desk,  the  casualty  company  will  repay  the 
ooal  compi..iy  at  the  other  end.  Not  one 
thing  besides,  does  it  argue,  is  wanting  to 
its  liability  except  this  formula.  On  that 
process  it  insists,  not  because,  when  the 
coal  company  shall  have  first  paid  and  the 
casualty  company  shall  then  have  given 
reimbursement  there  will  result  to  it  a 
right,  claim,  or  even  a  salvage  interest 
against  the  coal  company  or  its  assets,  but 
because  it  wishes  the  thing  done  in  just 
that  way.  It  will  pay  a  moment  after,  not 
a  moment  before,  the  coal  company  pays. 
If  the  latter  will  but  get  a  loan  for  a  few 
moments  from  someone  else  and  pay  the 
L.RA.1916D. 


judgment,  then  tlie  casualty  company  will 
hand  it  a  check  perhaps  long  previously 
prepared. 

Such  mummeries  are  ill  favored  by  the 
law.  Technicality,  indeed,  is  not  only  re- 
spectable, but  is  to  be  enforced  by  courte 
when  even  a  remote  right  is  exposed  to  dan- 
ger. When  technicality  is  invoked,  how- 
ever, to  avoid  an  obligation  morally  estab- 
lished, the  common  law  usually  finds  in 
its  arsenal  some  weapon  with  which  to  con- 
front it,  and  to  make  that  a  legal  which  is 
already  a  moral  debt.  The  actuary  of  the 
casualty  company  tmdoubtedly  reckoned  on 
paying  a  loss  thus  earned.  It  must  be 
assumed  that  reserves  are  not  calculated 
upon  an  escape  through  the  chance  of  the 
asBured's  insolvency  after  liability  to  the  em- 
ployee. It  is  the  executive  branch  of  the 
insurer  that,  looking  to  the  precise  words  of 
contract,  may  feel  itself  justified  in  adding 
casual  gains  from  situations  like  these, 
where  some  claims  will  be  perfectly  estab- 
lished, be  morally  complete  in  every  respect, 
but  where  the  employer,  not  allowed  by  the 
insurer  to  pledge  or  assign  the  policy  one 
minute  in  advance,  will  be  unable  to  get  so 
much  as  a  temporary  loan. 

Employers'  policies  are  of  two  sorts.  One, 
called  a  liability  contract,  obliges  the  in- 
surer to  pay  the  loss  without  first  requiring 
the  assured  to  do  so.  The  other  type,  of 
which  the  present  is  one,  is  called  an  in- 
demnity policy,  and  imposes  only  reimburse- 
ment after  the  employer  has  paid  the  debt. 
This  last  being  found  better  for  the  in- 
surer, the  liability  policy  has  gradually 
been  displaced  by  the  other. 

Tracing  now  the  growth  of  the  indemnity' 
policy  up  to  its  present  phraseology,  its 
basic  principle  was  that  the  assured  would 
not  only  first  pay  the  loss,  but  that  he 
would  attend  to  his  own  defense.  The  in- 
demnifier,  standing  aloof,  would  pay  the 
final  bill,  providing  the  defense  had  been 
honestly  conducted  by  the  employer.  Gen- 
erally speaking,  the  practice  as  well  as  the 
contract  of  the  indemnifier  to  take  over 
the  defense  came  later.  To  do  that  under  the 
old  liability  policy  was  natural,  but  under 
the  pure  indemnity  policy  was  not  natural. 
The  insurer  desired  to  defend  through  his 
own  agent,  because  he  could  do  so  more 
cheaply  than  the  employer,  who  would 
charge  the  expenses  to  him,  and  because  he 
could  be  more  certain  of  the  good  faith  of 
that  defense.  He  accordingly  wished  to  be- 
come a  mere  reimburser  in  law  while  a 
defender  in  fact.  But  in  taking  over  the 
defense  the  insurer  assumes  a  feature  of  a. 
liability  contract,  as  distinguished  from  an 
indemnifying  contract.  When  an  accident 
occurs,  he  hurries  to  protect  the  assured 
and  himself  from  liability  by  defeating  the 
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claimant  in  advance.  But,  when  the  claim- 
ant has  been  successful,  the  insurer,  falling 
back  on  the  other  theory,  argues  that  he 
is  not  a  liability  insurer,  only  a  reimburse- 
ment insurer.  This  shifting  subjects  him  to 
the  familiar  doctrine  of  estoppel  by  elec- 
tion in  inconsistent  positions.  The  law 
does  permit  him  to  have  the  exemptions  of 
a  reimbursement  engagement,  but  he  can- 
not have  the  benefits  of  a  liability  engage- 
ment at  the  same  time.  If  he  wishes  to 
rely  upon  the  former,  he  may  continue  to 
do  so  under  the  words  of  his  contract  and 
leave  the  defense  to  the  assured.  When  he 
takes  over  the  defense  himself,  he  will  not 
be  heard  to  say  that  he  has  not  assumed 
the  position  of  a  liability  insurer.  Accord- 
ingly we  hold  that,  by  conducting  the  de- 
fense, the  employer's  insurer  waived  the 
right  to  exact  prepayment  by  the  assured, 
and  that  on  the  final  Judgment  of  Davies 
against  the  coal  company  "loss"  matured. 
The  policy  as  one  of  reimbursement  could 
then  be  either  sued  on  by  the  assured  or 
be  assigned. 

Such  a  consequence  of  the  insurer's  acts 
would  seem,  aside  from  any  justice  to  the 
employee,  to  be  but  fair  to  the  employer 
also;  for  the  latter,  whose  solvency  and 
protection  are  supposed  to  be  promoted  by 
these  policies,  is,  as  this  feature  is  now 
taken  advantage  of,  exposed  to  a  willing- 
ness and  even  a  desire  in  the  insurer  to 
see  him,  not  succeed,  but  fail.  In  fact, 
they  do  sometimes  fail  because  they  are  left 
unassisted  by  their  insurer  in  just  such  a 
Juncture,  for  the  employee's  judgment  often 
ruins  embarrassed  employers,  notwithstand- 
ing they  hold  in  their  hands  the  very  con- 
tract that  was  supposed  to  save  them.  They 
are  told  by  the  maker  of  that  contract  that 
he  will  save  them  when  they  have  saved 
themselves.  If  that  is  to  remain  permissi- 
ble in  these  insurers,  it  will  not  remain 
such  in  this  state  when  they  take  over  the 
defense  and  costs  of  a  suit.  Such  a  priv- 
ilege in  their  contracts  involves  a  question 
of  public  policy.  It  is  a  privilege  that 
would  be  grudgingly  extended,  if  ever  ex- 
tended at  all,  to  any  private  individual, 
since  it  increases  the  temptations  to  pro- 
long litigation  and  puts  in  the  hands  of 
a  stranger,  who  may  gain  by  harshness,  a 
controversy  that  ought  to  be  left  to  those 
whose  previous  relations  invite  reconcilia- 
tion and  concord. 

This  brings  us  to  the  assignment  that 
was  made.  It  is  clear  that,  before  this  was 
done,  the  coal  company's  name  had  been 
stricken  by  the  secretary  of  state  from  the 
public  rolls  for  want  of  paying  its  annual 
licenses  during  the  prescribed  period.  In 
consequence  of  this,  the  assets  of  the  cor- 
poration paBS(>d  to  its  trustees  to  be  dis- 
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posed  of,  as  the  statute  expresses  it,  under 
the  order  of  the  court  in  appropriate  pro- 
ceedings. Just  what  proceedings  would  be 
appropriate  are  not  specified  by  the  statute. 
The  receiver  appointed  after  the  assigmncnt 
of  the  policy  acquiesced  in  that  transaction, 
of  which  he  was  plainly  cognizant,  and  in 
which  he  appeared  to  assist. 

Whether  the  act  of  assigning  the  policy  in 
exchange  for  a  satisfaction  of  the  judgment 
was  ultra  vires  under  our  statutes,  which, 
though  intended  to  be  revenue  measures, 
must  necessarily  be  enforced  with  some 
rigor  to  produce  the  desired  revenue,  is  a 
question  not  necessary  to  be  determined. 
The  assignment,  we  are  confident,  was  not 
void,  but  voidable,  and,  if  it  was  voidable, 
it  was  not  the  casualty  company  that  could 
complain  of  it.  Volte  v.  National  Bank, 
158  111.  532,  30  L.R.A.  165,  42  N.  E.  69. 
To  the  latter  it  should  be  unimportant 
which  it  pays  when  the  loss  is  due;  and 
the  corporate  acts  that  are  in  excess  of 
corporate  power  and  yet  unassailable  by 
third  parties  are  too  numerous  to  mention. 
Neither  creditors,  if  any  such  exist  (wltich 
the  record  does  not  show),  nor  the  receiver, 
have  sought  to  disturb  this  transaction. 

In  view  of  the  foregoing,  the  judgment 
of  the  lower  court  must  be  affirmed.  Nor 
can  we  reverse  it  for  misconduct  of 
plaintiff's  counsel  either  as  witnesses  or  as 
advocates  before  the  jury.  The  misconduct 
complained  of  is,  indeed,  such  as  the  lower 
court  should  have  reprehended,  for  defend- 
ant's counsel  made  to  this  misconduct 
timely  and  proper  objection.  But  no  case 
can  be  reversed  for  misconduct  of  counsel 
when  it  is  clear  that  the  verdict  of  the 
jury  could  not  possibly  have  been  affected 
by  it.  Such  is  the  present  instance.  The 
jury  had  to  bring  in  a  verdict  of  the  $5,000 
sued  for  or  no  verdict  for  plaintiff  at  all. 
Under  the  undisputed  testimony  in  this 
case  plaintiff  was,  in  fact,  entitled  to  an 
instructed  verdict  in  her  favor  for  the 
amount  of  the  policy.  It  is  in  that  sum 
that  the  jury,  though  the  case  was  tried 
by  both  parties  under  a  mistaken  theory, 
have  given  their  verdict. 

Morris,  Ch.  J.,  and  Holcomb  and  Main, 
JJ.,  concur.  Parker,  J.,  concurs  in  the 
result. 

A  petition  for  rehearing  having  been  filed, 
the  following  Per  Curiam  response  was 
handed  down  on  March  17,  1916  ( —  Wash. 
— ,  155  Pac.  1035) : 

In  a  potition  for  rehearing,  counsel  com- 
plains tiiat  we  have  not  adverted  to  Ford  v. 
.^tna  L.  Ins.  Co.  70  Wash.  29,  126  Pac.  GO. 
There  the  injured  person,  after  judgment 
against   the  employer,   sued   the   insurance 


Digitized  by 


Google 


DAVIES  V.  MARYLAND  CASUALTY  CO. 


309 


company  without  assigimiNit  of  the  policy, 
arguing  privity  with  the  insurer  on  the 
theory  that  the  contract  was  really  for 
bia  benefit,  or  had  been  made  so  by  the 
insurer's  conducting  the  defense.  We  denied 
that  privity  of  contract  there,  and  have  not, 
by  any  expression  whatever,  allowed  it  to 
Mrs.  Davies  here.  The  difference  is  that 
Mrs.  Davies  sues  as  assignee  of  the  policy. 
We  have  simply  made  the  policy  an  asset 
of  the  employer  after  defense  by  the  insurer 
and  judgment  against  the  emplover.  To 
shake  the  soundness  of  our  conclusions  the 
petitioner  offers  no  argument,  largely  citing 
cases  where,  as  in  our  .^tna  Case,  the 
injured  plaintiff  sought  unsuccessfully  to 
establish  privity.  From  our  views  on  this 
subject  we  see  no  evil  results,  but,  on  the 


contrary,  relief  both  to  employers  and  to 
employees  in  a  class  of  cases  small  but  of 
downright  injustice,  in  which,  when  insol- 
vency happens  to  the  employer,  the  insurer 
escapes  a  liability  actually  earned  by  pre- 
mium and  covered  by  reserves. 

While  the  .i£tna  Case  chiefly  discussed 
privity,  it  closed  with  another  feature  in 
which  our  present  decision  is  not  consistent 
with  it.  The  plaintiff  there  had  also  gar- 
nished tlie  insurance  company  as  his  em- 
ployer's debtor,  and,  as  to  this  indebtedness, 
we  did  say  that  there  could  be  none  not- 
withstanding defense  by  the  insurer.  In 
that  feature  we  are  content  to  modify  the 
^^na  Case. 

The  petition  is  denied. 
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(—  Wis.  — ,  156  N.  W.  477.) 

Mandamns  —  to  prevent  future  act  — 
applicability. 

1.  Mandamus  will  not  lie  to  prevent  hold- 
ing the  graduating  exercises  of  a  public 
school  in  churches  in  the  future. 

For  other  cases,  tee  Mandamtis,  I.  g,  in  Dig. 

1S2  Jf.  B. 
School     ^     graduating     exercises     in 

church  >—  sectarian  instruction. 

2.  Holding  the  graduating  exercises  of  a 
public  school  in  a  church,  and  permitting  a 
clergyman  to  deliver  a  nonsectarian  prayer 
in  connection  therewith,  does  not  violate  a 
constitutional  provision  against  sectarian 
instruction  in  schools. 

For  other  cases,  see  Schools,    V.  in  Dig. 

1-52  y.  8. 
Constitntlonal  law  —  religions  liberty 

—  gradnatlUK  exercises  In  church. 

3.  The  constitutional  prohibition  against 
compelling  attendance  at  a  place  of  worship 


and  interference  with  the  rights  of  con- 
science is  not  infringed  by  holding  the 
graduating  exercises  of  a  public  school  in 
a  church,  and  permitting  a  clergyman  to 
deliver  a  nonsectarian  invocation  in  con- 
nection with  them. 

For  other  cases,  see  Constitutional  Law,  II. 
d,  in  Dig.  i-.52  V.  8. 

(February  22,  1916.) 

APPEAL  by  relators  from  a  judgment  of 
Circuit  Court  for  Juneau  County,  quash- 
ing a  writ  of  mandamus  compelling  defend- 
ants to  discontinue  the  practice  of  holding 
school  graduating  exercises  in  churches  and 
allowing  any  minister  or  person  to  offer  an 
invocation  or  prayer  at  such  exercises. 
Affirmed. 

Statement  by  Bamea,  J.: 

The  plaintiffs  filed  a  petition  in  the  cir- 
cuit court,  praying  that  a  writ  of  mandamus 
issue  from  said  court  to  the  defendants,  com- 
manding that  they  discontinue  the  practice 
of  holding  graduating  exercises  in  any  of  the 
churches  of  the  city  of  Elroy  or  churches 
elsewhere,  or  permitting  or  suffering  any 
minister  or  person  to  offer  an  invocation  or 
prayer  at  the  graduating  exercises  of  such 
school  district,  and  commanditag  the  defend- 


Note.  —  Tlie  question  of  what  constitutes 
religious  instruction  in  public  schools  was 
considered  in  tlie  note  to  Church  v.  Bullock, 
16  L.R.A.(N.S.)  860,  supplemented  by  the 
note  to  Herold  v.  Parish  Board,  L.R.A.a915D, 
941.  Domer  v.  School  Dist.,  cited  by  the 
court  in  State  ex  bel.  Conwat  v.  District 
Board,  is  reported  in  19  L.R.A.(N.S.)  171, 
where  the  right  to  recover  public  money  that 
has  been  appropriated  to  sectarian  institu- 
tions is  discussed.  The  question  whether  or 
not  conducting  a  public  school  in  rooms  in 
a  parochial  school  building  near  a  Roman 
Catholic  Church,  a  parochial  school  being 
conducted  at  the  same  time  in  other  rooms 
L.R.A.1!)10D. 


in  the  same  building,  is  a  violation  of  any 
constitutional  provision,  was  not  considered 
upon  the  merits  in  that  case. 

The  court,  in  State  ex  bel.  Conwat  v. 
District  Board,  passes  upon  the  question 
of  holding  public  school  functions  in  a  house 
dedicated  to  religious  purposes.  The  con- 
verse of  this,  i.  e.,  using  school  buildings  for 
religious  meetings,  is  discussed  in  note  in 
31  L.R.A.(N.S.)  593.  Also,  see  note  in  50 
L.R.A.(N.S.)  1182. 

On  question  of  wearing  religious  garb  or 
uniforms  in  public  schools,  see  note  to  Con- 
nell  v.  Gray,  42  L.R.A.(N.S.)  337,  and  note 
to  which  reference  is  there  made. 
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ants  to  hold  the  graduating  exercises  in  oth- 
er places  than  in  any  of  the  churches  of  the 
city  of  Elroy,  or  churches  elsewhere,  and 
for  such  further  order  or  relief  as  might  be 
proper.  The  petition  set  forth  that  the  peti- 
tioners were  residents  and  taxpayers  of  joint 
school  district  No.  6  in  the  towns  of  Plym- 
outh, Wonewoc,  and  the  city  of  Elroy,  in  Ju- 
neau county,  Wisconsin;  that  they  were 
taxed  for  the  support  of  said  school,  and 
were  entitled  to  the  benefits  thereof  by  hav- 
ing their  children  instructed  therein  accord- 
ing to  law ;  that  they  are  parents  of  children 
whom  they  desire  to  have  educated  in  said 
school;  and  that  children  of  the  petitioners 
are  in  fact  attending  the  same  for  the  pur- 
pose of  receiving  instruction. 

The  petition  then  recites  that  for  many 
years  it  has  been  the  practice  of  the  defend- 
ant board  to  hold  graduating  exercises  for 
high  school  graduates,  and  that  the  practice 
still  prevails  and  is  part  of  the  school  re- 
quirements of  the  district  board  before  pu- 
pils are  granted  diplomas;  that  it  has  been 
the  practice  of  the  board  to  conduct  a  part 
of  the  graduating  exercises  in  the  different 
churches  of  the  city  of  Elroy,  and  a  part  of 
such  exercises  in  the  opera  house,  and  to  in- 
vite and  engage  certain  ministers  and  priests 
to  officiate  at  such  graduating  exercises, 
their  duty,  while  so  officiating,  being  to  give 
a  so-called  invocation,  which  consisted  of  a 
religious  service,  prayer,  blessing,  or  relig- 
ious exercises;  that  by  reason  of  the  practice 
followed  by  said  board  in  engaging  Protes- 
tant ministers  and  inviting  Catholic  priests 
to  officiate  at  said  graduating  exercises,  it 
has  wounded  the  sensibilities  of  both  Protes- 
tant and  Catholic  patrons  of  said  scliools 
alike,  and  subjected  those  patrons,  and  oth- 
ers similarly  situated,  to  humiliation,  and 
forced  upon  them  "the  offense  of  conscience" 
by  reason  of  these  religious  exercises;  and 
that  by  reason  of  such  acts  said  board  has 
allowed  and  encouraged  sectarian  instruc- 
tion in  the  public  school  in  question. 

The  petition  further  recites  that  since  the 
establishment  of  the  district  the  practice 
complained  of  has  been  pursued  against  the 
ineffectual  protests  of  taxpayers,  parents, 
and  patrons  of  the  school,  and  that  the  board 
threatens  to  continue  such  practice:  that  by 
reason  of  the  practice  followed  certain  citi- 
zens and  taxpayers  of  Elroy  belonging  to  tlie 
Catholic  Church  and  living  in  the  school  dis- 
trict refuse  to  allow  their  children,  who  are 
about  to  graduate,  as  well  as  otlier  children 
of  theirs,  to  attend  the  graduating  exercises, 
and  also  refuse  to  attend  themselves  on  ac- 
count of  the  religious  functions  that  are 
made  a  part  of  such  exercises;  that  although 
audi  practice  has  been  followed  for  more 
tlian  six  years,  the  school  board  has  taken 
no  steps  to  correct  the  abuse,  and  such 
L.R.A.1916D. 


practice  still   continues,   and   threatens    to 
continue  in  the  future;  that  by  reason    of 
the  school  board  refusing  to  omit  the  prac- 
tice set  forth,  and  by  reason  of  the  believers 
in  the  Catholic  faith  refusing  to  allow  their 
children    to    attend    graduating    exercist-a, 
such  children  did  not  receive  their  diplomas 
at  such  exercises,  but  were  granted   tlieiu 
privately  afterward  by  special  request;  that 
such  a  situation  produces  a  bad  state  of  af- 
fairs, both  to  the  parents,  patrons,  and  grad- 
uates of  the  school,  and  causes  young  men 
and  women  who  desire  to  participate  in  the 
honors  of  graduation  much  chagrin  and  mor- 
tification at  not  being  able  to  participate 
in  the  exercises  with  their  fellow  graduates : 
that  because  of  conscientious  scruples  Catho- 
lic parents  and  citizens  have  refrained  from 
taking  part  in  what  they  believe  to  be  dis- 
tinctly   Protestant    religious    worsliip,    and 
that  the  practice  of  having  prayers  offered 
by  Protestant  ministers  is  contrary  to  the 
right  of  conscience,  and  in  violation  of  law; 
that  petitioners  have  requested  said  board  to 
discontinue   the  practice  complained  of  to 
the  extent  of  not  holding  the  graduating  ex- 
ercises in  churches  and  in  not  permitting 
prayers    to    be    offered   by    denominational 
clergymen,  and  that  said  board  has  neglected 
and  refused  to  comply  with  such  request, 
and  refused  to  interfere  with  the  matter  in 
any   way;    that  such  graduating  exercises 
are  an  integral  part  of  the  curriculum  of 
our  public  schools;   that  permitting  relig- 
ious service  to  take  place  in  a  public  school, 
and  permitting  a  minister  to  offer  an  invoca- 
tion or  prayer  at  such  time,  amounts  to  a 
sanction  of  the  minister  of  one  sect  and  an 
invitation  to  lend  his  personal  influence  and 
prestige  to  the  particular  sect  in  preference 
to  all  others,  and  that  this  action  amounts 
to  the  teaching  of  certain  religious  doctrines 
of  the  particular  sect  so  favored. 

The  petition  further  shows  that  permit- 
ting ministers  of  different  denominations  to 
offer  prayers  to  the  graduates  and  patrons 
assembled,  irrespective  of  their  religious 
creeds,  and  regardless  of  the  wording  of  the 
prayer,  amounts  to  giving  sectarian  instruc- 
tion; that  such  prayers  must  necessarily  be 
clothed  with  external  form  for  delivery  and 
reception,  and  held  with  internal  signifi- 
cance; that  it  is  these  various  forms,  to- 
gether with  their  various  significances, 
which  constitute  the  various  sectarian 
churches,  and  that  prayer  in  the  Protestant 
service  is  delivered  standing  and  received 
sitting,  and  in  the  Catholic  service  it  is  of- 
fered and  received  kneeling;  that  Protes- 
tants worship  a  Supreme  Being  by  prayer 
alone,  and  hold  that  prayer  is  supreme  wor- 
ship; that  Catholics  worship  the  Supreme 
Being  by  ofTicial  sacrifice  and  prayer,  and 
teach  that  official  sacrifice  is  supreme  wor- 
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ship;  that  prayer,  therefore,  as  well  in  ex- 
ternal form  as  doctrine,  differs  with  the 
different  services  and  is  sectarian,  and  is 
tlterefore  in  violation  of  §  3,  art.  10,  of  the 
Constitution  i  that  by  permitting  the  acta 
complained  of  in  a  public  school,  the  board 
has  permitted  and  suffered  the  practice  of 
religious  and  sectarian  instruction  to  be- 
come part  of  the  public  school  curriculum 
which  is  conducted  by  those  who  are  allied 
by  profession  to  sectarianism,  and  who 
teach  the  same  by  suggestion;  that  such 
practice  interferes  with  religious  liberty  and 
subjects  the  pupils  to  slight,  insult,  and 
contempt  because  of  their  religious  faith. 

The  petition  then  recites  that  the  petition- 
ers enjoined  the  school  board  in  the  year 
1912  from  carrying  on  any  religious  serv- 
ices in  connection  with  the  graduating  ex- 
ercises, and  that  thereupon  said  board  re- 
fused to  hold  any  graduating  exercises  at 
all;  that  such  action  tends  to  engender 
strife  and  to  perpetuate  in  a  public  school 
curriculum  religious  and  sectarian  doc- 
trines, and  to  impress  upon  the  pupils  that 
they  can  expect  no  honors  or  favors  at  the 
bands  of  the  school  board  imless  it  is  per- 
mitted to  hqld  graduating  exercises  in  ac- 
cordance with  certain  religious  and  sec- 
tarian forms. 

Upon  this  petition  an  alternative  writ  of 
mandamus  was  issued.  The  defendants 
made  a  motion  to  quash  such  writ  because 
neither  the  petition  nor  the  writ  stated  facts 
showing  that  the  petitioners,  or  either  of 
them,  were  entitled  to  such  writ.  The  issue 
joined  by  the  motion  to  quash  was  heard  be- 
fore the  court,  and  such  motion  was  granted. 
From  a  judgment  entered  in  accordance  with 
the  decision  of  the  court,  the  plaintiffs  ap- 
peal. 

Mr.  James  P.  Riley,  for  appellants: 
Mandamus  will  lie  to  prevent  the  holding 
of  school  graduating  exercises  in  a  church. 
State  ex  rel.  Weiss  v.  District  Board,  76 
Wis.  177,  7  L.R.A.  330,  20  Am.  St.  Rep.  41, 
44  N.  W.  967 ;  State  ex  rel.  Uoyd  v.  Rotwitt, 
13  Mont.  29,  37  Pac.  845;  26  Cyc.  165;  State 
ex  rel.  Treat  v.  Richter,  37  Wis.  275;  Rex.  v. 
Barker,  3  Burr.  1267,  1  W.  Bl.  300;  Com.  v. 
Justices  of  Ct.  of  Sessions,  2  Pick.  414;  Men- 
don  v.  Worcester  County,  10  Pick.  235; 
Johnson  v.  Randall,  7  Mass.  340;  Life  &  F. 
Ins.  Co.  V.  Wilson,  8  Pet.  291,  8  L.  ed.  949; 
Kendall  v.  United  States,  12  Pet.  524,  9  L. 
ed.  1181;  People  ex  rel.  Dikeman  v.  Brook- 
lyn, 1  Wend.  318,  19  Am.  Dec.  502;  26  Cyc. 
176;  Domer  v.  School  Dist.  137  Wis.  147, 
19  L.R.A.(N.S.)  171,  118  N.  W.  353;  Fred- 
erick V.  Douglas  County,  96  Wis.  411,  71  N. 
W.  798;  Webster  v.  Douglas  Countv,  102 
Wis.     181,  72  Am.  St.  Rep.  870,  77  N.  W. 


885,  78  N.  W.  451;  State  ex  rel.  Weiss  v. 
District  Board,  76  Wis.  177. 

Messrs.  Grotopborst,  E>rans,  &  Thom- 
as, for  respondent: 

Mandamus  does  not  lie  to  compel  the  per- 
formance of  an  act  by  a  public  olHcer,  im- 
less tlie  act  be  one  that  is  actually  due  from 
the  officer  at  the  time  of  the  application. 

State  ex  rel.  Board  of  Education  v.  Hunt- 
er, 111  Wis.  582,  87  N.  W'.  485;  State  ex  rel. 
Cook  V.  Houser,  122  Wis.  534,  100  N.  W. 
964;  26  Cyc.  182;  Pierce  v.  Executive  Coun- 
cil, 165  Iowa,  405,  146  K.  W.  85;  State  ex 
rel.  Lord  v.  Washington  County,  2  Pinney 
(Wis.)  555;  State  ex  rel.  Kane  v.  Larrabee, 
3  Finney  (Wis.)  166;  State  ex  rel.  Carpen- 
ter V.  Hastings,  10  Wis.  518;  State  ex  rel. 
Ffister  v.  Manitowoc,  62  Wis.  423,  9  N.  W. 
607 ;  State  ex  rel.  Spaulding  t.  Elwood,  11 
Wis.  17;  26  Cyc.  182,  183. 

The  court  should  not  by  mandamus  compel 
the  board  of  education  of  the  city  of  Elroy 
to  eliminate  the  opening  prayer  or  invoca- 
tion at  the  graduating  exercises. 

Cooley,  Const.  Lim.  p.  470;  State  ex  rel. 
Weiss  V.  District  Board,  76  Wis.  177,  7 
L.R.A.  330,  20  Am.  St.  Rep.  41,  44  N.  W. 
967 ;  Billard  v.  Board  of  Education,  69  Kan. 
53,  66  L.R.A.  166,  105  Am.  St.  Rep.  148,  76 
Pac.  422,  2  Ann.  Cas.  521;  Spiller  v.  Wo- 
bum,  12  Allen,  127;  Hackett  v.  Broqksville 
Graded  School  Dist.  120  Ky.  608,  69  L.R.A. 
592,  117  Am.  St.  Rep.  599,  87  S.  W.  792,  9 
Ann.  Cas.  36;  Moore  v.  Monroe,  64  Iowa, 
367,  52  i^.  Rep.  444,  20  N.  W.  475;  Pfeif- 
fer  V.  Board  of  Education,  118  Mich.  560, 
42  L.R.A.  530,  77  N.  W.  250. 

Barnes,  J.,  delivered  the  opinion  of  the 
court: 

It  is  fortunate  that  the  present  hapless 
controversy  is  of  a  genus  that  seldom  makes 
its  appearance  in  this  court.  Our  popula- 
tion is  made  up  of  many  people,  divided  into 
many  religious  sects,  as  well  as  many  peo- 
ple who  belong  to  no  sect,  all  of  whom  con- 
tribute to  the  maintenance  of  our  state 
school  system  in  proportion  to  their  ability 
to  pay.  The  number  of  our  people  who  do 
not  believe  in  the  existence  of  a  Supreme 
Being  and  in  life  hereafter  is  almost  negligi- 
ble. Of  the  vast  majority  who  do,  some 
think  eternal  bliss  can  be  most  safely  insured 
by  pursuing  one  route,  and  others  by  pur- 
suing other  routes,  and  hence  the  number  of 
sects  into  which  we  are  divided.  There  is 
no  subject  on  which  people  are  more  touchy 
than  on  that  of  religion.  We  may  think  that 
there  is  small  reason  for  such  a  state  of 
mind,  but  it  is  a  "condition  and  not  a 
theory"  which  confronts  us.  It  may  well  be 
said  that  the  grievance  here  complained  of 
is  trifling,  but  human  nature  is  much  the 
same  whether  the  individual  be  Catholic  or 
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Protestant.  Reverse  conditions,  and  let  a 
Catholic  school  board  select  a  church  or 
building  devoted  to  Catholic  services  in 
which  to  hold  graduating  exercises,  and  en- 
gage a  Catholic  clergyman  to  deliver  a  non- 
sectarian  prayer  or  invocjttion,  and  the 
devout  Lutheran,  Presbyterian,  Methodist, 
Baptist,  or  other  member  of  a  Protestant 
communion  would  be  just  as  likely  to  take 
umbrage  at  what  was  done  as  were  the  peti- 
tioners in  the  present  case.  Our  Constitu- 
tion makers  wisely  sought  to  prevent,  as 
far  as  they  could,  the  injection  into  the  af- 
fairs of  state  of  anything  that  would  tend 
to  germinate  or  foster  religious  rancor  or 
bitterness.  It  is  wise  and  just  that  its 
provisions  be  adhered  to  in  spirit  as  well  as 
in  letter.  For  reasons  that  will  be  stated 
later,  we  conclude  that  the  petitioners  are 
not  entitled  to  relief  on  the  facts  stated. 
Xeverthelees,  we  think  it  would  be  a  wise 
exercise  of  ofBcial  discretion  to  discontinue 
such  practices  as  are  here  complained  of 
when  objection  thereto  is  made  by  any  sub- 
stantial number  of  school  patrons.  We  do 
not  underrate  the  efficacy  of  prayer, 
Neither  are  we  prepared  to  say  that  the 
average  high  school  graduate  may  not  need 
it.  But  whenever  it  is  likely  to  do  more 
harm  than  good,  it  might  well  be  dispensed 
with.  It  is  not  at  all  times  wise  or  politic 
to  do  certain  things,  although  no  legal  rights 
would  be  invaded  by  doing  them. 

Turning  aside  from  ethical  considerations 
and  taking  up  the  legal  questions  involved, 
it  is  clear  that  if  the  plaintiffs  have  a  cause 
of  action,  they  did  not  pursue  the  proper 
remedy.  It  was  here  sought  to  use  the  writ 
of  mandamus  to  compel  the  school  board  to 
do  away  with  the  practices  complained  of 
at  the  graduation  exercises  to  be  held  for 
that  year.  The  writ  is  not  granted  to  take 
effect  prospectively.  Spelling,  Inj.  ft  Extr. 
Rem.  §  1385;  High,  Extr.  Legal  Rem.  3d 
ed.  §§  12,  30;  Tapping,  Mandamus,  10th 
4m.  ed.  p.  63;  Wood,  Mandamus,  2d  ed.  61. 
(n  State  ex  rel.  Board  of  Education  v. 
Hunter,  111  Wis.  582,  588,  87  N.  W.  485, 
this  court  said;  "The  general  principle  is 
frequently  stated  that  mandamus  will  not 
lie  to  compel  performance  of  an  act  by  a 
public  officer  unless  the  act  be  one  that  is 
actually  due  from  the  officer  at  the  time  of 
t'lc  application.  Until  the  time  arrives  when 
the  duty  should  be  performed,  there  is  no 
default  of  duty;  and  mere  threats  not  to 
perform  the  duty  will  not  take  the  place  of 
default." 

This  rule  was  again  announced  in  State 
ex  rel.  Cook  v.  Houser,  122  Wis.  634,  100  N. 
W.  964.  It  is  in  accordance  with  the  well- 
nigh  uniform  current  of  authority,  and  may 
well  be  said  to  be  elementary. 

Counsel  on  both  sides  expressed  the  de- 
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sire  that  the  court  should  take  up  the  case 
on  the  merits  and  dispose  of  it  if  possible. 
The  request  is  a  commendable  one.  If  the 
plaintiffs  have  a  cause  of  action,  but  have 
mistaken  their  remedy,  it  is  a  better  admin- 
istration of  justice  to  permit  them  to  amend 
their  pleading  than  it  is  to  turn  them  out  of 
court  and  compel  them  to  begin  anew.  Am- 
ple power  has  been  conferred  on  the  court 
to  pursue  such  practice  by  §  2836b,  Stat. 
1915  (chapter  219,  Laws  of  1915),  if  such 
power  did  not  exist  independently  of  statute. 

The  plaintiffs'  contentions  are  two-fold: 
(1)  That  the  acts  complained  of  violate  the 
constitutional  rights  guaranteed  to  them  by 
§  3,  article  10  of  our  Constitution;  and  (2) 
that  they  violate  the  rights  guaranteed  by 
§  18,  of  article  1  of  that  instrument.  The 
provision  first  referred  to  reads  as  follows: 
"The  legislature  shall  provide  by  law  for 
the  establishment  of  district  schools,  which 
shall  be  as  nearly  uniform  as  practicable; 
and  such  schools  shall  be  free  and  without 
charge  for  tuition,  to  all  children  between 
the  ages  of  four  and  twenty  years;  and  no 
sectarian  instruction  shall  be  allowed  there- 
in." 

Section  18  of  article  1  provides:  "The 
right  of  every  man  to  worship  Almighty  God 
according  to  the  dictates  of  his  own  con- 
science shall  never  be  infringed,  nor  shall 
any  man  be  compelled  to  attend,  erect  or 
support  any  place  of  worship,  or  to  main- 
tain any  ministry,  against  his  consent.  Nor 
shall  any  control  of,  or  interference  with, 
the  rights  of  conscience  be  permitted,  or  any 
preference  be  given  by  law  to  any  religious 
establishments  or  modes  of  worship.  Nor 
shall  any  money  be  drawn  from  the  treasury 
for  the  benefit  of  religious  societies,  or  re- 
ligious or  theological  seminaries." 

The  two  things  complained  of  are  the  use 
of  a  church  building  in  which  to  hold  grad- 
uation exercises  and  the  delivery  of  an 
invocation  or  prayer  thereat  by  a  denomina- 
tional clergyman.  The  holding  of  gradua- 
tion exercises  in  a  church  is  not  in  itself 
the  giving  of  sectarian  instruction,  within 
the  meaning  of  §  3  of  article  10,  above 
quoted.  This  is  obvious,  and  presently  elimi- 
nates from  consideration  the  constitutional 
provision  first  quoted.  Neither  is  it  shown 
that  the  taxpayers  were  called  upon  to  pay 
for  the  use  of  the  churches  in  which  the  ex- 
ercises were  held,  nor  that  the  clergymen 
who  gave  the  invocations  were  paid  for 
doing  so.  Such  being  the  case,  no  one  has 
been  called  upon  aprainst  his  will  to  erect 
or  support  any  place  of  worship  or  maintain 
any  ministry,  nor  has  any  money  been  drawn 
from  the  treasury  for  the  benefit  of  a  re- 
ligious society.  A  man  may  feel  constrained 
to  enter  a  house  of  worship  belonging  to  a 
different  sect  from  the  one  with  which  he 
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affiliates,  but  if  no  sectarian  services  are 
carried  on,  he  is  not  compelled  to  worship 
God  contrary  to  the  dictates  of  his  con- 
science, and  is  not  obliged  to  do  so  at  all. 
The  only  clauses  of  §  18  of  article  1  that 
are  at  all  applicable  to  the  question  under 
discussion  are  those  which  provide  that  no 
person  shall  he  compelled  to  attend  any 
place. of  worship  against  his  consent,  and 
which  forbid  interference  with  tlie  rights  of 
conscience.  Obviously,  graduation  exer- 
cises are  a  part  of  the  school  curriculum, 
and  are  under  the  direction  and  control  of 
school  boards.  They  may  be  dispensed  with, 
but,  80  long  as  they  are  not,  scliool  boards 
cannot  escape  responsibility  for  them.  Par- 
ents and  pupils  of  all  denominations  have  a 
right  to  attend  such  exercises  without  their 
legal  rights  being  invaded.  It  would  be  far- 
frtched,  however,  to  say  that  by  so  doing 
they  are  compelled  to  attend  a  place  of  wor- 
ship. 'True,  the  building  is  one  ordinarily 
used  for  conducting  religious  services.  Oth- 
er buildings  that  are  not  churches  are  often 
used  for  lilce  purposes.  So  are  our  public 
streets.  Indeed,  at  the  present  day,  churches 
are  largely  used  for  social  gatherings  of 
various  kinds  at  which  no  religious  services 
of  any  kind  are  carried  on.  The  kind  of  a 
building  is  hardly  the  significant  thing  from 
the  l^al  standpoint,  but  the  fact  that  wor- 
ship is  carried  on.  when  there  is  actual  or 
moral  compulsion.  Graduation  exercises 
take  place  but  once  a  year.  Often  in  smaller 
places  church  auditoriums  are  more  commo- 
dious and  better  calculated  to  take  care  of 
the  overflow  crowds  that  congregate  at  such 
times  than  any  other  building  that  is  avail- 
able. To  say  that  a  person  attending  such 
place  once  a  year  is  compelled  to  attend  a 
place  of  worship  would  be  giving  prominence 
to  form  rather  than  to  substance.  When  the 
Constitution  protects  the  individual  from 
being  compelled  to  attend  a  place  of  worship, 
it  undoubtedly  means  that  he  shall  not  be 
required  to  attend  a  place  where  religious 
instruction  is  being  given  at  the  time  be  is 
required  to  be  present.  It  protects  a  man 
from  being  obliged  to  attend  the  services  of 
the  Salvation  Army  in  our  public  streets, 
or  from  being  compelled  to  enter  a  hall  or 
opera  house  while  such  services  are  being 
carried  on,  just  as  much  as  it  does  against 
being  forced  to  enter  a  church.  It  is  what 
is  done,  not  the  name  of  the  place  where 
it  is  done,  that  is  significant. 

The  fact  tliat  certain  persons  desire  to  at- 
tend graduation  exercises  with  their  chil- 
dren, and  that  they  say  that  being  compelled 
to  enter  a  cliurch  of  a  different  denomina- 
tion from  that  to  which  they  belong  is  viola- 
tive of  their  assured  rights  of  conscience, 
docs  not  make  it  so.  If  it  is  clear  that  the 
thing  complained  of  does  not  violate  any 
L.R.A.191fiD. 


right  guaranteed  by  the  Constitution,  then 
the  courts  cannot  interfere  in  their  belialf, 
because  the  final  decision  on  this  question 
must  necessarily  rest  with  the  courts,  and 
not  with  the  individual.  The  individual 
must  decide  for  himself  whether  his  con- 
science telU  him  that  he  must  not  frequent 
a  certain  place.  If  it  does,  he  should 
punctiliously  regard  its  behests  and  stay 
away.  But  the  court  cannot  turn  casuist 
further  than  to  determine  whether  a  legal 
right  has  been  invaded  in  any  given  case. 
Neither  can  it  say  that  a  thing  offend* 
against  conscience  when  there  is  no  sub- 
stantial reason  why  it  should.  It  is  not 
suflicient  for  a  person  to  say:  "This  thing 
is  contrary  to  what  my  conscience  tells  me 
to  be  right,  therefore  it  must  be  stopped." 
The  individual  cannot  foreclose  inquiry  into 
the  reasonableness  of  his  request  by  his 
bare  assertion.  Some  consciences  are  very 
tender  and  very  highly  developed,  so  much 
so  that  the  possessor  regards  as  being  wrong 
many  things  that  the  law  regards  as  harm- 
less. Some  refrain  from  playing  cards  for 
amusement,  some  from  dancing,  some  from 
attending  places  of  amusement,  and  some 
from  all  these  things,  because  they  consider 
it  wrong  to  participate  in  or  countenance 
them.  The  law  regards  none  of  these  things 
as  being  essentially  wrong  in  itself.  At  the 
same  time  it  recognizes  the  right  of  anyone 
to  stay  away  from  them  where  the  prompt- 
ings of  conscience  indicate  that  it  would  be 
wrong  to  attend. 

To  the  lay  mind  there  is  very  little  dif- 
ference in  principle  between  the  case  before 
us  and  Dorner  v.  School  Dist.  137  Wis.  147, 
19  L.R.A.(N.S.)  171,  118  N.  W.  353.  There 
a  Catholic  parochial  school  was  built  ad- 
jacent to  a  Catholic  church,  and  some  of  the 
school  rooms  were  rented  and  used  for  the 
purposes,  of  a  public  school.  The  Catholic 
school  children  attended  church  services  be- 
fore school  hours  in  the  morning,  and  pray- 
ers were  recited  and  hymns  were  sung 
during  school  hours  in  the  portion  of  the 
school  building  used  for  parochial  school 
purposes,  and  in  rooms  either  adjoining  or  «>, 
adjacent  to  those  rented  by  the  public  school 
authorities.  The  parochial  scliool  was 
taught  by  Sisters  clad  in  the  conventional 
garb  of  the  order  to  which  they  belonged. 
The  lower  court  found  that  the  public  school 
conducted  in  the  parochial  school  building 
had,  at  times,  been  pervaded  and  character- 
ized by  sectarian  instruction,  and  very  prop- 
erly enjoined  the  continuance  of  sucli  prac- 
tices. It  held,  however,  that  the  school 
board  was  acting  within  its  legal  rights  in 
renting  and  using  a  part  of  the  parochial 
school  building  for  the  purposes  of  a  public 
school,  and  such  decision  was  affirmed  in 
this  court.    There  are  points  of  dissimilarity 
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between  the  two  cases,  but  it  would  be  dif- 
ficult to  say  that  those  who  felt  aggrieved 
in  the  Dorner  Case  did  not  liave  at  least  as 
strong  a  ground  for  complaint  as  did  the 
plaintiffs  in  the  present  case.  It  is  true 
that  the  public  school  was  not  conducted 
in  the  church  building,  and  that  certain 
rooms  in  the  parochial  school  were  exclu- 
sively devoted  to  the  use  of  the  public  school. 
But  it  is  also  true  that  the  school  building 
was  one  in  which  sectarian  instruction  was 
given,  and  was  within  the  shadow  of  a 
church  which  was  attended  daily  by  the 
children  attending  the  parochial  school;  that 
the  teachers  in  such  school  were  clad  in  a 
religious  garb,  and  that  the  public  school 
attendants,  or  many  of  them,  were  within 
the  hearing  of  prayers  recited  aloud  in  the 
parochial  school  rooms,  as  well  as  within 
the  hearing  of  sectarian  hymns  sung  in  such 
rooms.  We  conclude  that  the  holding  of 
graduation  exercises  in  a  church  building 
is  not,  in  and  of  itself,  contrary  to  either  of 
the  constitutional  provisions  relied  on  by  the 
plaintiffs. 

A  somewhat  different  question  is  raised  by 
the  complaint  about  prayers  being  offered  at 
graduation  exercises  by  denominational 
clergymen.  A  prayer  may  be  either  secta- 
rian or  nonsectarian  in  character.  The  ses- 
sions of  our  national  Congress,  of  our  state 
legislature,  and  of  our  great  party  conven- 
tions, are  customarily  opened  with  prayer. 
These  prayers  are  almost  invariably  nonsec- 
tarian in  character,  so  much  so  that  a  person 
reading  them  or  listening  to  them  would  be 
entirely  at  a  loss  to  discover  to  what  denom- 
ination the  clergyman  belonged.  The  en- 
thusiast who  places  his  desire  to  make 
proselytes  to  the  faith  he  professes  above 
his  sense  of  propriety  may  occasionally  "slop 
over,"  but  it  is  only  just  to  say  that  our 
clergy  rarely  offend  in  this  regard.  To  be 
sure,  offense  may  be  very  adroitly  given  if 
the  clergyman  is  so  minded,  but  there  is  no 
'claim  that  any  such  thing  has  occurred  in 
this  case. 

The  court  decided  in  the  Edgerton  Bible 
Case  that  the  giving  of  a  nonsectarian  pray- 
er was  not  sectarian  instruction.  We  quote 
from  the  opinion:  "The  term  'sectarian  in- 
struction,' in  the  Constitution,  manifestly 
refers  exclusively  to  instruction  in  religious 
doctrines,  and  the  prohibition  is  only  aimed 
at  such  instruction  as  is  sectarian;  that  is 
to  say,  instruction  in  religious  doctrines 
which  are  believed  by  some  religious  sects 
and  rejected  by  others.  Hence,  to  teach  the 
existence  of  a  Supreme  Being,  of  infinite 
wisdom,  power,  and  goodness,  and  that  it  is 
the  highest  duty  of  all  men  to  adore,  obey, 
and  love  Him,  is  not  sectarian,  because  all 
religious  sects  so  believe  and  teach.  The 
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instruction  becomes  sectarian  when  it  goes 
further,  and  inculcates  doctrine  or  dogma 
concerning  which  the  religious  sects  are  in 
conflict.  This  we  understand  to  be  the 
meaning  of  the  constitutional  prohibition." 
State  ex  rel.  Weiss  v.  District  Board,  76 
Wis.  177,  192,  193,  7  L.R.A.  330,  20  Am. 
St.  Rep.  41,  44  N.  W.  967,  973. 

In  the  case  before  us  it  appears  from  the 
allegations  of  the  petition  that  both  Cath- 
olic priests  and  Protestant  ministers  bad  at 
different  .times  been  selected  to  deliver  the 
invocation  at  graduation  exercises.  There 
is  no  claim  that  on  any  of  these  occasions 
any  unseemly  hint  or  suggestion  was  made 
by  any  of  the  reverend  gentlemen  who  were 
so  honored.  In  fact,  the  contrary  appears, 
by  inference  at  least.  So  it  is  clear  that  no 
showing  was  made  that  "sectarian  instruc- 
tion" was  given,  as  that  term  is  defined  in 
the  case  last  cited.  Had  it  appeared  that 
the  invocations  given  were  sectarian  in  char- 
acter, and  that  the  school  board  threatened 
to  continue  or  permit  such  practices  in  tlie 
future,  we  do  not  wish  to  be  understood  as 
intimating  that  a  court  of  equity  would  not 
enjoin  the  continuance  of  such  practice. 

We  think  it  would  be  difficult  to  pick  out 
any  clause  of  %  18,  art.  1,  of  the  Constitu- 
tion which  by  any  fair  or  reasonable  con- 
struction could  be  said  to  be  violated  by  the 
delivery  of  a  nonsectarian  prayer  at  a  gradu- 
ation exercise.  No  man  is  compelled  to 
worship,  nor  compelled  to  attend  a  place  of 
worship,  nor  does  he,  as  before  stated,  attend 
such  a  place,  except  in  the  most  technical 
sense,  when  he  attends  graduation  exercises. 
Pupils  do  not  congregate  on  such  an  occa- 
sion for  the  purpose  of  worship,  and  the 
short  nonsectarian  invocation  that  is  usual- 
ly given  is  a  mere  incident,  which  occupies 
but  a  few  moments  of  the  two  hours  or 
more  that  are  usually  occupied  with  the 
program  prepared  for  such  occasions.  If 
the  prayer  be  nonsectarian,  it  does  not  in- 
terfere with  any  right  of  conscience  that 
the  law  recognizes,  and  neither  is  the  mat- 
ter of  permitting  it  the  giving  of  any  pref- 
erence to  any  religious  establishment  or  re- 
ligious mode  of  worship  in  a  constitutional 
sense.  A  very  different  question  would  arise 
if  an  attempt  were  made  to  introduce  the 
practice  of  having  prayer  as  part  of  tho 
daily  routine  in  our  public  schools.  Con- 
sidering what  has  been  done  here  and  the 
rare  occasions  on  which  it  has  been  or  can 
be  done,  the  matter  complained  of  seems  to 
be  too  incoii9i>quential  to  furnish  the  sub- 
ject of  a  lawsuit.  It  follows  from  what  has 
i  been  said  that  the  judgment  of  the  lower 
court  was  right. 

Judgment  affirmed. 
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HICHIGAN  SUPREME  COURT. 

JOHN  LAHTI 

v. 

TAMARACK  MINIKG  COMPANY,  Plff.  in 

Err. 

(—  Mich.  — ,  152  N.  W.  907.) 

Master  and  servant  —  failure  to  have 
light  on  car  In  mine  —  liability  for  In- 
jury. 

A  mine  owner  is  not  liable  for  injury  to 
an  employee  by  failure  of  the  one  operating 
the  ore  cars  in  the  mine  to  place  a  lamp 
on  the  front  car  when  starting  on  a  trip  in 
accordance  with  his  duty,  where  the  master 
furnished  a  sufficient  supply  of  lamps  and 
the  failure  was  due  to  breaking  of  the  one 
he  was  using  just  prior  to  starting,  since 
the  negligence  is  that  of  a  fellow  servant  of 
tlie  injured  employee. 

For  other  cases,  see  Master  and  Servant,  11. 
e,  0,  a,  (1)  in  Dig.  1-52  y.  8. 

(Bird,  Moore,  and  Kuhn,  JJ.,  dissent.) 

(June  7,  1015.) 

Ij^RROR  to  the  Circuit  Court  for  Hoiigh- 
J  ton  County  to  review  a  judgment  in 
plaintilTB  favor  in  an  action  brought  to  re- 
cover damages  for  personal  injuries  alleged 
to  have  been  caused  by  defendant's  negli- 
gence.   Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  Ij.  Robinson  and  Albert  E. 
Petermann,  with  Mr.  Allen  F.  Rees,  for 
plaintiff  in  error: 

The  negligence,  if  any,  which  plaintiff 
alleges  was  the  cause  of  his  injury,  was  the 
negligence  of  a  fellow  servant. 

Smith  V.  Potter,  46  Mich.  258,  41  Am. 
Rep.  161,  9  N.  W.  273;  Miller  v.  Chicago  & 
G.  T.  R.  Co.  90  Mich.  2.30,  61  N.  W.  370; 
Baron  v.  Detroit  4  C.  Steam  Nav.  Co.  91 
Mich.  585,  52  X.  W.  22;  Greenwald  v.  Mar- 
quette, H.  &  0.  R.  Co.  49  Mich-  197,  13  N. 
W.  .)I3;  Henry  v.  Lake  Shore  &  M.  S.  R.  Co. 
49  Mich.  495,  13  X.  W.  832;  Peterson  v.  Chi- 
cago k  N.  W.  R.  Co.  67  Mich.  102,  11  Am. 
St.  Rep.  564,  34  N.  W.  260;  Jarman  v. 
Chicago  &  G.  T.  R.  Co.  98  Mich.  135,  67 
X.  W.  32;  Dewey  v.  Detroit,  G.  H.  &  M. 
R.  Co.  97  Mich.  329,  22  L.R.A.  292,  37  Am. 
St.  Rep.  348,  56  N.  W.  756;   Schroeder  v. 


Flint  &  P.  M.  R.  Co.  103  Mich.  213,  29 
L.R.A.  321,  50  Am.  St.  Rep.  354,  61  N.  W. 
663;  Loranger  v.  Lake  Shore  &.  M.  S.  R. 
Co.  104  Mich.  87,  62  N.  W.  137;  Hennig  v. 
Globe  Foundry  Co.  112  Mich.  616,  71  X. 
W.  156,  3  Am.  Neg.  Rep.  48;  Frazee  v. 
Stott,  120  Mich.  627,  79  N.  W.  896,  6  Am. 
Neg.  Rep.  207;  Miller  v.  Michigan  C.  R. 
Co.  123  Mich.  374,  82  N.  W.  58;  Lellis  v. 
Michigan  C.  R.  Co.  124  Mich.  37,  70  L.R.A. 
598,  82  X.  W.  828;  Bergstrom  v.  Staples, 
82  Mich.  654,  46  N.  W.  1035;  Jurkiewicz  v. 
American  Car  A  Foundry  Co.  147  Mich.  622, 
111  N.  W.  183;  Wickham  v.  Detroit  United 
R.  Co.  160  Mich.  277,  62  L.R.A.  1082,  136 
Am.  St.  Rep.  436,  125  N.  W.  22,  Ann.  Cas. 
1913E,  1069;  Dixon  v.  Grand  Trunk  West- 
ern R.  Co.  147  Mich.  667,  111  X.  W.  220, 
and  155  Mich.  169,  118  N.  W.  946;  Stever 
V.  Ann  Arbor  R.  Co.  160  Mich.  207,  52 
L.R.A.(X.S.)  1139,  126  N.  W.  47;  Haskell 
&  B.  Co.  V.  Przezdziankowski,  170  Ind.  1,  14 
L.R.A.(N.S.)  972,  127  Am.  St.  Rep.  352,  83 
N.  E.  626;  Jones  v.  Granite  Mills,  126 
Mass.  84,  30  Am.  Rep.  661;  Meehan  v. 
Speirs  Mfg.  Co.  172  Mass.  376,  62  N.  E. 
518,  5  Am.  Neg.  Rep.  363;  Whittaker  v. 
Bent,  167  Mass.  688,  46  N.  E.  121,  1  Am. 
Neg.  Rep.  465;  Fraser  v.  Red  River  Lumlier 
Co.  45  Minn.  235,  47  N.  W.  786;  Fowler  v. 
Chicago  k  N.  W.  R.  Co.  61  Wis.  169,  21  N. 
W.  40;  Jenkins  v.  Richmond  &  D.  R.  Co. 
39  S.  C.  507,  39  Am.  St.  Rep.  750,  18  S. 
E.  182;  Hoover  v.  Beech  Creek  R.  Co.  154 
Pa.  362,  26  Atl.  315;  Wbeatley  v.  Philadel- 
phia, B.  ft  W.  R.  Co.  1  Marv.  (Del.)  305, 
30  Atl.  660;  Lundquist  v.  Duluth  Street  R. 
Co.  65  Minn.  387,  67  N.  W.  1006;  Lock- 
wood  V.  Tennant,  137  Mich.  308,  100  N.  W. 
562,  16  Am.  Neg.  Rep.  413:  Kleinfelt  v.  J. 
H.  Somers  Coal  Co.  156  Mich.  473,  132  Am. 
St.  Rep.  532,  121  N.  W.  118. 

Plaintiff  was  guilty  of  contributory  neg- 
ligence. 

Carlson  v.  Cincinnati,  S.  4  M.  R.  Co.  120 
Mich.  484,  79  N.  W.  688;  Schaible  v.  Lake 
Shore  &  M.  S.  R.  Co.  97  Mich.  318,  21  L.R.A. 
660,  66  N.  W.  565;  Tobias  v.  Michigan  C. 
R.  Co.  110  Mich.  440,  68  N.  W.  234;  State 
Trust  Co.  V.  Kansas  City,  P.  &  G.  R.  Co. 
49  C.  C.  A.  608,  111  Fed.  769. 

Messrs.  Le  Gcndre  &  DrlscoII  for  de- 
fendant in  error. 


Xote.  ^The  applicability  of  the  fellow- 
servant  rule  between  train  men  and  other 
railway  employees  is  discussed  in  the  note 
to  Wickham  v.  Detroit  United  R.  Co.  52 
I..R.A.(N.8.)  1082.  Although  the  employer 
in  Lahti  v.  Tamaback  Min.  Co.  was  a 
mining  company,  the  negligent  employee 
was  in  charge  of  a  train  of  cars,  and  the 
liability  of  the  employer  for  injuries  caused 
by  his  negligent  act  would  seem  to  depend 
upon  the  same  considerations  as  if  the  em- 
L.R.A1916D. 


ployer  had  been  in  fact  a  railroad  company. 
It  will  be  noted  that  a  great  majority  of 
the  cases  cited  by  the  court  in  support  of 
its  conclusion  are  cases  in  which  the  em- 
ployer was  a  railroad  company. 

As  to  the  master's  liability  for  injuries 
caused  by  the  failure  of  an  employee  to 
use  the  instrumentalities  furnished  by  the 
master,  see  the  note  appended  to  T-afayette 
Bridge  Ck).  v.  Olsen,  54  L.R.A.  122. 
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Stone,  J.,  delivered  the  opinion  of  the 
court : 

Action  for  damages  by-  reason  of  the  in- 
jury of  the  plaintiff  in  a  mine  of  defend- 
ant on  the  morning  of  March  19,  1910,  on 
the  fifteenth  level  of  No.  3  North  Tam- 
arack shaft.  This  was  a  perpendicular 
shaft.  In  order  to  reach  the  vein  from 
the  shaft  a  crosscut  was  driven  in  barren 
ground  west  from  the  shaft  until  the  vein 
was  reached.  At  the  time  of  the  accident 
the  crosscut  from  the  shaft  to  the  vein  was 
somewhere  between  700  and  1,000  feet  long. 
At  the  point  where  the  crosscut  started  from 
the  shaft  there  was  a  room  or  opening, 
which  was  called  the  plat.  At  this  point 
the  crosscut  was  wider,  and  it  was  al>out 
50  feet  or  more  from  the  shaft  before  the 
crosscut  narrowed  down  to  its  average  size. 
The  crosscut  was  about  5  feet  high  on  the 
average,  and  about  the  same  in  width.  It 
is  straight,  so  that  one  could  see  a  light 
through  it  from  one  end  to  the  other. 
When  the  crosscut  reached  the  vein  there 
was  a  drift  along  the  vein  south  of  about 
1,000  feet  long.  The  copper  rock  was  mined 
and  brought  down  to  the  drift,  and  along 
the  floor  of  the  drift,  and  continuing  into 
the  crosscut  and  to  the  shaft  was  a  track 
built  similar  to  a  railroad  track,  save  that 
the  rails  were  a  great  deal  smaller  in  size. 
On  this  track  cars  called  tramcars  were  run 
to  carry  the  rock  from  the  drifts  to  the 
shaft.  These  cars  were  4  feet  high  from 
the  track  and  3  feet  8  inches  wide.  The 
motive  power  to  pull  the  cars  was  furnished 
by  means  of  an  endless  cable  which  ran 
through  the  drift  and  crosscut,  and  -which 
was  run  by  means  of  a  compressed  air 
engine  and  a  drum  located  at  the  junction 
of  the  drift  and  the  crosscut.  The  cable 
coming  from  the  crosscut  into  the  drift 
went  in  a  straight  line  on  the  drum  of  the 
engine.  There  were  four  or  five  rounds  of 
<:8ble  around  the  drum,  so  as  to  give  the 
cable  a  grip  on  the  engine.  The  cable  then 
li'ft  the  drum  and  was  carried  along  the  floor 
of  the  drift  to  the  end  of  the  drift  and  onto 
a  wheel  at  that  point,  and  returned  on  roll- 
ers situated  between  the  rails  of  the  track 
on  the  floor  of  the  drift  and  through  the 
crosscut  to  the  plat  at  the  shaft,  where  it 
went  onto  another  wheel  and  back  on  the 
rollers  on  top  of  the  crosscut.  The  rails  of 
the  track  were  about  3  feet  apart,  and 
the  rollers  on  the  floor  were  about  halfway 
between  the  rails.  These  rollers  were  about 
5  or  6  inches  in  diameter.  The  shaft  on  which 
the  rollers  were  fastened  turned  with  the 
rollers,  and  the  cable  would  be  2i  inches 
from  the  floor  of  the  drift  when  it  was  run- 
ning on  the  rollers  on  the  floor.  The  tops 
of  the  rollers  in  the  root  of  the  crosscut 
were  about  6  inches  from  the  roof.  The 
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rollers  on  the  floor  of  the  crosscut  were 
about  20  feet  apart,  and  those  on  the  roof 
about  the  same  distance. 

The  cars  were  iron  cars.  They  were  filled 
in  the  drift,  attached  to  the  cable,  drawn 
to  the  plat  at  the  sliaft,  where  they  were 
taken  off  the  cable,  and  run  onto  the  cages 
which  elevated  them  to  the  surface.  They 
were  fastened  to  the  cable  in  the  following 
manner:  There  was  a  ring  on  the  cable  with 
a  short  piece  of  chain  leading  from  it.  This 
chain  was  fastened  to  the  front  end  of  the 
front  car,  whichever  way  the  oars  were  go- 
ing, by  means  of  an  iron  bolt.  Tlie  cars 
were  then  fastened  together.  There  was  a 
slight  grade  in  the  crosscut  toward  the 
shaft.  The  cars,  being  fastened  to  the  end- 
less cable,  had  no  brakes  upon  th»n.  The 
moment  the  cable  stopped  the  cars  stopped. 
If  the  cars  were  being  run  through  the  drift 
or  crosscut  at  their  ordinary  rate,  they 
would  be  stopped  instantly  when  the  power 
was  shut  off  at  the  engine,  or  would  stop 
within  a  few  inches.  These  cars  were  ordi- 
narily run  at  a  speed  somewhat  faster  than 
a  man  walks.  When  there  was  more  than 
one  party  of  trammers  they  used  four  cars; 
if  there  was  only  one  they  used  two  cars 
in  a  train. 

The  man  or  boy  who  operated  the  engine 
was  stationed  at  the  junction  of  the  cross- 
cut and  drift,  where  he  could  see  in  both 
directions.  He  is  referred  to  in  the  record 
as  the  "puffer  boy,"  and  the  engine  used  is 
ordinarily  called  a  puffer  engine.  When  a 
train  of  cars  was  running  through  the  drift, 
generally  a  man  was  with  the  cars.  That 
man  was  called  a  conductor.  He  rode  back 
and  fortli  on  the  cars  through  the  drifts 
and  crosscuts.  He  was  on  the  rear  while 
going  to  the  shaft.  There  was  a  signaling 
apparatus  running  through  the  drift  and 
crosscut  to  notify  the  puffer  boy  when  to 
start  and  stop  his  engine.  The  signal  wire 
ran  to  the  engine  and  was  located  in  the 
roof  of  the  crosscut,  more  on  the  right  side 
going  in  from  the  shaft.  This  signal  cord 
was  within  easy  roach  of  persons  in  the 
crosscut,  and  was  like  the  boll  signal  in  a 
train  or  street  car.  All  that  was  necessary 
was  to  reach  the  bell  rope  and  pull  it  down. 
The  signal  to  stop  was  one  bell.  The  con- 
ductor could  reach  out  from  his  posi- 
tion on  the  train  and  pull  the  cord  at  any 
time  going  through  the  crosscut.  It  was 
customary  for  the  men  to  go  into  the  cross- 
cut on  their  way  to  and  from  work.  In 
fact  this  was  the  only  way  to  reach  their 
work  in  the  drift  or  drifts. 

The  crosscut  was  not  lighted  except  by 
the  miner's  lamps,  which  they  carried  in 
their  hats  in  going  through  the  cros-scut. 
When  the  cars  were  being  run  through  the 
crosscut,  it  was  customary  to  have  a  light 
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placed  on  the  front  end  of  the  front  car. 
This  light  was  placed  on  the  car  by  the  man 
called  the  conduclor  when  he  had  his  train 
made  up  and  was  ready  to  take  it  out, 
and  he  was  the  only  man  whose  duty  it  was 
to  place  the  light  there.  The  light  or  lamp 
that  was  used  for  this  purpose  was  an  ordi- 
nary miner's  lamp  that  burns  "Sunshine" 
grease, — the  same  kind  of  lamp  that  the  men 
wear  on  their  hats.  There  was  a  little 
hole  on  the  end  of  the  car  and  a  hook  on 
the  lamp,  and  be  placed  the  hook  in  the 
hole.  In  addition  to  the  light  that  the  con- 
ductor placed  on  the  front  of  the  first  car, 
he  also  carried  a  lamp  of  his  own  on  his 
hat. 

Before  entering  the  crosscut  from  the 
shaft  the  men  could  ascertain  whether  or 
not  the  cars  were  running  by  looking  at 
the  wheel  at  the  plat  around  which  the  cable 
went.  They  could  tell  whether  the  cars 
were  running,  and  in  which  direction  they 
were  running,  by  feeling  the  rope  back  of 
the  timbers  and  where  the  wheel  was,  and 
by  watching  the  light.  The  custom  was  to 
put  their  foot  on  the  rope  passing  the  post 
where  the  wheel  was. 

The  plaintiff  was  employed  by  the  defend- 
ant as  a  miner,  and  on  the  day  of  the  acci- 
dent bis  working  place  was  the  fifteenth 
level  of  No.  3  shaft,  where  he  was  to  work 
in  a  stope.  In  company  with  two  other 
men,  at  about  8  o'clock  in  the  morning,  he 
went  down  in  the  cage  and  got  off  at  the 
fifteenth  level  at  the  plat.  Quoting  plain- 
tiff's own  words,  he  testified: 

"Wlien  I  got  to  the  mouth  of  the  crosscut 
first  I  looked  for  the  lights  on  the  cars ;  and 
then  Arfman,  who  was  ahead  of  me,  he 
felt  the  rope  with  his  hand,  and  I  felt  with 
my  foot.  The  rope  was  not  moving  then. 
I  had  two  bars  on  my  shoulders,  one  was  i 
8  or  7  feet  long,  the  other  10  feet  or  there- 
abouts, and  their  weight  was  about  30  or 
40  pounds.  After  I  felt  the  rope  and  found 
it  not  moving  we  started  to  walk  in.  Arf- 
man was  ahead.  He  might  have  been  10 
feet  or  more  ahead  of  me.  I  think  it  was 
somewhere  around  300  feet  from  the  shaft 
in  the  crosscut  where  I  was  injured." 

As  the  plaintiff  and  Arfman  were  walking 
through  the  crosscut  they  were  met  and 
mn  down  by  a  loaded  train  of  cars,  and  the 
plaintiff  was  injured.  On  that  morning  the 
conductor  had  taken  a  train  of  cars  in 
from  the  plat  to  the  drift,  and  had  taken 
them  to  a  place  between  900  and  1,000  feet 
south  of  the  crosscut.  At  that  point  he  got 
the  loaded  ears  and  attached  them  to  the 
cable.  At  this  point  the  lamp,  which  he 
ordinarily  placed  on  the  front  of  the  head 
car,  got  broken,  and  on  this  trip,  which  was 
the  first  one  for  the  day,  he  ran  the  cars  out 
from  the  drift  and  into  the  crosscut  without 
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putting  a  light  at  the  front  of  the  car.  Tlic 
train  had  run  a  distance  of  1,800  or  1,000 
feet  from  the  place  wliere  the  lamp  was 
broken  to  the  place  where  the  plaintiff  was 
injured. 

The  following  uncontradicted  testimony 
was  given  by  the  conductor,  who  was  called 
by  the  plaintiff  for  cross-examination  under 
the  statute: 

Q.  You  are  the  conductor  that  was  on 
the  train  which  caused  the  injury  to  Lahti? 

A.  Yes. 

Q.  You  are  the  one  whom  the  company 
appointc-d  to  look  after  the  headlights  on 
the  train  for  the  safety  of  the  men? 

A.  Yes. 

Q.  You  are  the  only  one  upon  whom  that 
duty  was  imposed? 

A.  Yea. 

Q.  You  were  supposed  to  keep  a  head- 
light on  the  train  at  all  times  for  the  men's 
safety  ? 

A.  Yes.     .      ,      . 

Q.  Now,  at  the  time  the  plaintiff  was 
hurt,  you  were  on  the  train,  were  you  not? 

A.  Yes. 

Q.  And  there  was  no  headlight  on  the 
train  ? 

A.  No. 

Q.  There  hadn't  been  any  headlight  on 
the  train  from  the  time  you  left  the  south 
end  of  the  drift,  about  1,000  feet  from  the 
place  where  the  plaintiff  was  hurt? 

A.  No. 

Q.  And  you  knew  that  all  the  time,  didn't 
you? 

A.  Yes. 

Q.  And  didn't  you  put  any  headlight  on 
there  ? 

A.  No. 

Q.  You  ran  the  train  without  a  head- 
light? 

A.  Yes. 

Q.  Now,  the  only  thing  that  that  head- 
light was  on  the  train  for  was  for  the  men's 
protection,  to  warn  them  that  the  train  was 
coming,  wasn't  it? 

A.  Yes. 

Q.  And  it  was  the  custom  of  the  company 
to  at  all  times  keep  a  headlight  upon  the 
trains  for  the  safety  of  the  men  ? 

A.  Yes. 

Q.  And  they  imposed  that  duty  upon 
you  for  the  safety  of  the  men,  the  company 
did? 

A.  Yes. 

Q.  Now,  why  didn't  you  put  a  headlight 
upon  the  train  t^at  morning  while  running 
the  train  in  from  the  south  end  of  that 
drift? 

A.  Because  she  was  broke  inside. 

Q.  The  headlight  was  broken  insideT 

A.  Yes. 
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Q.  And  by  inside,  you  mean  at  the  south 
end  of  the  drift,  do  you? 

A.  Yes. 

Q.  And  weren't  you  furnished  with  any 
extra  headlights  to  use  in  case  one  got  out 
of  order! 

A.  No. 

Q.  You  are  the  one  whose  duty  it  was 
there,  under  the  customs  and  rules  of  the 
company,  to  keep  the  headlights  in  repair 
and  lighted? 

A.  Yes. 

Q.  And  you  didn't  have  any  extra  one  to 
replace  the  broken  one  at  that  time? 

A.  No. 

Q.  The  defendant  didn't  furnish  you  any  ? 

A.  No.     .      .     . 

Q.  While  you  were  riding  in  on  the  cars 
on  that  train  you  were  on  the  hind  cor, 
weren't  you? 

A.  Yes. 

Q.  On  the  back  end  of  it? 

A.  Yes. 

Q.  How  many  cars  were  in  the  train? 

A.  Two. 

Q.  And  there  was  no  light  of  any  kind 
on  the  front  car? 

A.  No. 

Q.  And  you  hung  onto  the  back  car, 
stooping  down  low,  didn't  you? 

A.  All  that  was  above  Uie  car  was  my 
head. 

Q.  And  the  cars  were  loaded  with  rock, 
were  they  not? 

A.  Yes,  with  rock. 

Q.  And  the  rock  was  heaped  up  over  the 
top  of  the  car? 

A.  Yes. 

Q.  And  you  had  to  keep  your  head  down 
from  the  top  so  as  not  to  strike  the  rollers  ' 
on  top? 

A.  I  did  when  I  came  close  to  a  roller, 
I  just  ducked.     .     .     . 

Q.  You  didn't  do  anything  else  but  just 
run  that  train  and  take  care  of  those  lights? 

A.  That  is  all  I  did  do. 

Q.  Did  you  see  the  lights  of  the  plain- 
tiff or  Arfman  as  you  came  through  the 
crosscut? 

A.  No. 

Q.  Did  you  know  they  were  in  the  cross- 
cut before  you  heard  them  holler? 

A.  No. 

Q.  I  assumed  that  you  heard  them  holler; 
did  you  hear  them  holler? 

A.  I  did  when  the  cars  came  right  by 
them. 

Q.  How  long  would  it  take  to  stop  that 
train,  after  you  gave  a  signal  to  stop  it? 

A.  I  think  about  30  feet. 

Q.  How  fast  was  the  train  going  as  you 
went  through  the  crosscut  there  that 
morning? 

A.  Like  a  man  on  a  fast  walk.     Like  a 
man  would  walk  fast. 
'  R.A.1916D. 


The  undisputed  evidence  shows  that  the 
plaintiff,  stepping  to  the  south  side  of  the 
crosscut,  sought  to  protect  himself  from 
the  on-coming  train  of  cars,  but  was  hit; 
by  the  cars,  and  suffered  serious  injuries, 
which  were  the  foundation  of  this  action. 

At  the  close  of  the  plaintiff's  case,  and 
again  at  the  close  of  all  the  evidence,  the 
defendant  moved  the  court  for  a  directed 
verdict  upon  the  grounds :  ( 1 )  That  the  evi- 
dence showed  no  negligence  on  the  part  of 
defendant,  which  was  attributable  to  the 
defendant;  (2)  that  the  negligence,  if  any, 
in  the  case  was  the  negligence  of  a  fellow 
servant  of  the '  plaintiff,  namely,  the  con- 
ductor on  the  car;  (3)  that  the  evidence 
showed  beyond  any  dispute  that,  as  a  matter 
of  law,  the  plaintiff  was  guilty  of  contribu- 
tory negligence;  (4)  that  the  conditions,  as 
shown  by  the  testimony,  established  con- 
clusively, as  matter  of  law,  that  the  plain- 
tiff assumed  the  risk ;  ( 5 )  that  if  there  was 
any  negligence  in  this  case  in  not  putting 
a  light  on  the  car,  the  testimony  showed 
that  the  lamp  was  broken  so  recently  be- 
fore the  accident  that  notice  of  that  fact 
could  not  be  brought  home  to  the  defendant, 
and  until  such  time,  or  such  lapse  of  time, 
was  shown  to  have  existed,  the  defendant 
would  not  be  responsible  for  the  failure  to 
place  the  light  on  the  car.  Said  motions 
were  overruled,  and  defendant  excepted. 
There  was  a  verdict  and  judgment  for  the 
plaintiff  in  the  siun  of  $3,000,  and  defend- 
ant has  brought  the  case  here  upon  writ  of 
error;  and,  while  there  are  many  assign- 
ments of  error,  it  relics,  mainly,  for  re- 
versal, upon  the  claim,  under  appropriate 
assignments  of  error,  that  the  court  should 
have  directed  a  verdict  for  the  defendant 
because  the  negligence,  if  any,  which  the 
plaintiff  alleges  was  the  cause  of  his  injury, 
was  the  negligence  of  a  fellow  servant. 

Although  the  declaration  in  the  case  al- 
leges numerous  acts  of  negligence  on  the 
part  of  the  defendant,  it  appears  from  the 
record  that  the  act  of  negligence  upon  which 
the  plaintiff  relied  at  the  trial  was  the 
failure  of  the  defendant  to  keep  the  cross- 
cut, through  which  plaintiff  was  passing, 
reasonably  safe,  in  that  on  this  occasion  a 
train  of  cars  was  run  through  the  crosscut 
without  a  light  on  the  front  car.  Aside 
from  that  one  circumstance,  we  find  no 
evidence  or  claim  in  the  record  that  the 
place  was  unsafe. 

Under  the  custom  and  the  rule  of  the  de- 
fendant, it  was  the  duty  of  the  conductor 
to  run  the  cars  through  the  drift  and  cross- 
cut, with  a  miner's  lamp  stuck  on  the  front 
end  of  the  front  car.  On  this  occasion  he 
ran  the  train  through  without  a  lamp.  Re- 
duced to  its  simplest  terms,  tlicrefore,  the 
primary  question  is  whether  the  conductor 
was,  or  was  not,  the  fellow  servant  of  the 
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plaintiff  in  handling  his  train  as  he  did  on 
this  occasion.  Defendant  maintains  that, 
under  established  principles,  he  was  such  a 
fellow  servant.  The  learned  trial  court, 
basing  its  opinion  apparently  upon  the  case 
of  McDonald  t.  Michigan  C.  B.  Co.  108 
Mich.  7,  65  N.  W.  697,  submitted  the  ques- 
tion to  the  jury.  It  is  contended  by  the 
defendant  that  the  McDonald  Case  does  not 
warrant  the  ruling  of  the  trial  court,  and  it 
is  urged  that  in  that  case  the  defect,  viz., 
that  of  a  cracked  push  bar,  was  a  defect 
in  a  permanent  part  of  defendant's  locomo- 
tive, while  in  the  case  at  bar  there  was  no 
defective  machinery  whatever,  but  the  neg- 
ligence consisted  solely  in  the  failure  of 
the  conductor,  in  properly  making  up  and 
equipping  his  train  before  taking  it  through 
the  crosscut.  In  other  words,  it  is  a  case 
of  the  disobedience  of  the  conductor  in  not 
complying  with  his  instructions  and  the 
rules  of  the  company.  It  is  urged  on  be- 
half of  defendant,  as  distinguishing  the 
instant  case  from  the  McDonald  Case,  that 
the  trains  which  were  run  through  the  cross- 
cut were  not  made  up  in  any  particular  or 
special  manner;  that  there  were  a  great 
many  tramcars  in  use,  all  being  alike;  that 
the  lamp  wad  an  ordinary  miner's  lamp 
such  as  the  men  wore  in  their  hats,  and  was 
not  fastened  permanently  to  any  car,  but 
was  temporarily  stuck  in  whichever  car 
happened  to  be  in  front  of  the  train;  that 
the  cars  that  were  taken  to  the  plat  filled 
with  rock  were  not  taken  right  .back,  but 
the  conductor  took  in  whatever  empty  cars 
that  were  there;  that  similarly  when  he  ar- 
rived at  the  drift  be  left  his  empty  cars 
there,  and  took  out  such  as  were  lilted; 
that  consequently  he  had  to  change  the  posi- 
tion of  this  lamp  a  great  many  times  a 
day,  and  on  each  trip,  whether  in  or  out, 
had  to  place  his  lamp  on  a  different  car; 
that  there  were  a  great  many  similar  lamps 
in  the  drift  at  the  time  he  left  it,  and  each 
man  had  one,  and  there  were  many  men 
there,  and  that  the  conductor  had  another 
lamp  like  it  on  the  way  out  on  the  cars, 
but  he  carried  it  on  his  hat;  that  the  head- 
light or  lamp  on  the  front  end  of  this  train 
of  cars  was  therefore  not  an  appliance  of  a 
permanent  nature,  fastened  to  the  car, 
which  could  be  kept  in  condition  by  the  in- 
spection which  the  master  ordinarily  owes, 
in  order  to  keep  appliances  in  a  reasonably 
safe  condition,  and  that  the  placing  of  the 
lamp  on  the  front  «ar  before  taking  the 
train  through  the  crosscut  was  one  of 
the  duties  incident  to  the  making  up  of  the 
train,  and  was  a  mere  detail  of  its  opera- 
tion; that  to  require  an  independent  in- 
spector to  see  that  this  servant  did  his  duty 
of  attaching  the  cars  to  the  cable,  putting 
the  lamp  on  the  front  car,  and  giving  the 
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proper  signals,  would  be  carrying  the  rule 
far  beyond  the  limits  contemplated  by  the 
decisions,  and  that  it  is  well  established 
that  an  employer  who  furnishes  a  safe  place, 
proper  machinery  and  appliances,  and  com- 
petent men  to  perform  the  work,  is  not  re- 
quired to  personally  superintend  all  the  de- 
tails of  the  work,  and  cannot  be  held  liable 
for  every  negligent  act  of  his  employee  in 
the  use  of  such  machinery  and  appliances. 

It  is  also  urged  by  the  defendant  that  the 
instant  case  cannot  be  distinguished  from 
numerous  cases  decided  by  this  and  other 
courts  of  last  resort,  holding,  under  facts 
similar  to  those  in  this  case,  that  the  in- 
jured party  and  the  man  in  charge  of  the 
machinery  or  appliances  were  fellow  serv- 
ants. We  have  read  with  great  care  the 
opinions  in  the  McDonald  Case.  Even  the 
opinion  of  Justice  Montgomery  deals  with 
the  matter  of  inspection  and  the  discovery 
of  defects  in  machinery.  It  is  well  that  we 
should  note  that  in  that  case  there  was  also 
an  additional  cause  of  the  injury  in  the  fail- 
ure of  a  brake  and  reverse  gear  to  work, 
which  caused  an  extra  strain  to  be  put  upon 
the  defective  push  bar;  and  the  opinion  of 
Justice  Hooker  approves  the  holdings  of 
this  court  in  Smith  v.  Potter,  46  Mich.  258, 
41  Am.  Rep.  161,  9  N.  W.  273,  where  the 
failure  of  the  yard  inspector  to  detect  a  de- 
fect in  a  car  received  from  another  road  was 
held  to  be  the  negligence  of  a  fellow  serv- 
ant, and  of  Dewey  v.  Detroit,  G.  H.  &  M. 
R.  Co.  97  Mich.  333,  22  L.R.A.  292,  37  Am. 
St.  Rep.  348,  56  N.  W.  756,  where  a  similar 
ruling  was  made,  and  also  Miller  v.  Chicago 
&  G.  T.  R.  Co.  90  Mich.  230,  61  N.  W.  370, 
and  Jarman  v.  Chicago  &  G.  T.  R.  Co.  98 
Mich.  136,  57  N.  W.  32,  both  of  which  latter 
cases  were  in  line  with  the  first-mentioned 
cases,  and  Justice  Hooker  there  said:  "It 
was  the  duty  of  the  defendant  to  furnish 
machinery  in  a  reasonably  sound  and  safe 
condition,  and  to  use  ordinary  care  in  keep- 
ing the  same  in  repair.  This  is  an  absolute 
duty,  which  the  master  cannot  relieve  him- 
self from  by  imposing  it  upon  another. 
There  is  no  claim  that  defendant  did  not 
furnish  a  reasonably  safe  push  bar.  If 
there  is  liability,  it  must  be  based  upon  a 
failure  to  use  proper  care  in  discovering  and 
remedying  the  defect.  If  there  was  negli- 
gence in  this,  it  was  either  a  failure  to  pru- 
dently inspect,  or  by  reason  of  the  use  of 
the  defective  push  bar  after  inspection.  The 
record  shows  that  there  was  no  provision 
for  inspection  other  than  inspection  by  the 
engineer  operating  the  train.  He  was  ex- 
pected to  inspect  his  engine  at  all  practi- 
cable times,  and  to  report  defects.  Tliis  was 
no  more  than  common  prudence  dictates 
should  be  required  of  all  operatives  of  rail- 
way trains,  and  it  is  to  be  considered  as  a 
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part  of  their  duties  in  and  about  the  oper- 
ation of  their  trains;  and  this  is  as  true 
when  the  railroad  company  makes  no  otiier 
provision  for  inspection  as  when  it  has  an- 
other re^lar  inspector.  Such  inspection,  in 
the  ordinary  operation  of  the  road,  is  the 
act  of  a  fellow  servant,  as  between  the  engi- 
neer and  brakeman,  and,  as  between  them, 
does  not  constitute  the  engineer  a  represen- 
tative of  the  master.  To  say  that  an  engi- 
neer who  should  err  in  attempting  to  make 
the  next  station,  after  his  engine  became 
broken,  acted  as  the  representative  of  his 
master,  thus  holding  the  latter  liable  to  the 
fireman,  who  was  injured,  would  be  carry- 
ing the  rule  too  far.  An  unreported  injury 
of  the  brakes  known  to  the  brakeman  would 
be  another  illustration.  The  duty  that  the 
master  owes  to  his  patrons  requires  vigil- 
ance and  care  upon  the  part  of  the  crew, 
and  the  master  should  be  permitted  to  re- 
quire it  without  subjecting  himself  to  all 
the  consequences  following  negligence  by  an 
inspector  proper.  The  duty  of  such  inspec- 
tion should  not  be  imposed  upon  operators 
of  trains  or  machinery  at  the  master's  peril. 
If  he  provides  for  the  discovery  of  defects 
and  repair  of  his  machines  with  reasonable 
diligence,  it  should  be  enough,  and  he  should 
be  allowed  to  provide  additional  precautions 
and  safeguards,  througli  the  vigilance  of 
operatives.  To  hold  otherwise  would  put 
a  premium  upon  carelessness." 

Then  follows  the  reference  to  the  cases 
cited  above. 

Attention  is  also  called  to  the  later  lan- 
guage of  Justice  Hooker,  in  the  opinion, 
calling  attention  to  the  proper  submittal  to 
the  jury  of  the  question  of  concurrent  negli- 
gence of  the  engineer  and  that  of  the  de- 
fendant. It  Bci-ms  to  us  that  there  was  no 
failure  of  inspection  in  the  instant  case; 
that  the  duty  of  placing  a  miner's  lamp  on 
the  front  car  of  the  train,  before  making  a 
trip  through  the  crosscut,  was  one  which, 
by  its  very  nature,  had  to  be  performed  a 
great  many  times  during  the  day,  and  one 
which  required  from  the  servant  no  skill, 
hut  merely  obedience  to  the  orders  of  the 
employer.  His  failure  to  so  place  the  lamp 
was  purely  a  failure  to  perform  a  detail 
of  his  work  in  preparing  the  cars,  and,  as 
such,  was  the  act,  it  seems  to  us,  of  a  fel- 
low servant  of  the  plaintiff,  for  whose  nepli- 
frenee  the  defendant  should  not  be  held 
liable.  It  is  hard  to  conceive  how  this  case 
can  be  distinguished  from  the  case  where 
the  engineer,  or  servant,  fails  to  light  the 
headlight  on  a  locomotive  before  starting 
on  a  trip,  or  a  brakeman  who  fails  to  give 
a  proper  signal  of  warning,  or  a  yardman 
who  sends  out  a  car  improperly  loaded,  all 
of  whom  have  been  repeatedly  held  to  be 
acting  in  a  purely  ministerial  manner,  and  ' 
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not  in  a  repre^sentative  capacity.  There  is 
no  evidence  in  the  case  that  the  lamp  was 
liable  to  be  broken  that  day,  or  ever  had 
broken  before,  or  that  it  was  necessary,  in 
the  operation  of  the  trains,  to  provide  at 
the  plat  in  the  crosscut,  or  in  the  drift, 
duplicate  parts  for  the  very  simple  machin- 
ery operated  by  the  conductor.  In  fact 
there  is  no  claim  of  negligence  on  the  part 
of  the  defendant  in  failing  to  keep  dupli- 
cate parts,  alleged  in  the  declaration,  nor 
was  any  such  claim  set  up  or  relied  upon  at 
t|]e  trial.  The  evidence  in  the  case  shows 
af&rmatively  that  the  train  had  never  been 
run  before  without  the  light  in  front,  and 
therefore  the  defendant  had  no  notice  that 
such  a  thing  was  likely  to  occur.  Unless 
notice  to  the  conductor  was  notice  to  the 
defendant,  the  latter  cannot  be  charged  with 
notice  of  the  breaking  of  the  lamp  before 
the  accident  occurred.  The  defendant  had 
furnished  a  safe  place,  safe  machinery  and 
appliances,  and  a  competent  servant  to 
operate  them.  It  is  difficult  to  say  in  what 
respect  it  failed  in  any  duty  toward  the 
plaintiff.  In  the  light  of  the  following  de- 
cisions of  this  court,  we  are  constrained  to 
hold  that  the  learned  trial  judge  should 
have  directed  a  verdict  for  the  defendant, 
upon  the  ground  that  the  conductor  was  the 
fellow  servant  of  the  plaintiff.  We  think 
this  view  of  the  case  is  fully  sustained  by 
the  following  decisions  of  this  court.  We 
shall  quote  from  two  only.  Smith  v.  Potter, 
supra;  Grecnwald  v.  Marquette  H.  &  O.  R. 
Co.  49  Mich.  197,  13  N.  W.  513;  Henry  v. 
Lake  Shore  &  M.  S.  R.  Co.  49  Mich.  495, 
13  K.  W.  832;  Peterson  v.  Chicago  &  N.  W. 
R.  Co.  67  Mich.  102,  11  Am.  St.  Rep.  564. 
34  X.  W.  260;  Bergstrom  v.  Staples,  82 
Mich.  654,  46  N.  W.  1035;  Miller  v.  Chi- 
cago &  G.  T.  R.  Co.  supra:  Baron  v.  De- 
troit 4  C.  Steam  Nav.  Co.  91  Mich.  685,  52 
N.  W.  22;  Dewey  v.  Detroit,  G.  H.  4  M.  R. 
Co.  and  Jarman  v.  Chicago  &  G.  T.  R.  Co. 
supra;  Sehroe<ler  v.  Flint  &  P.  M.  R.  Co. 
103  Mich..  213,  29  L.R.A.  .321,  .50  Am.  St. 
Rep.  354,  61  N.  W.  663;  Loranger  v.  Lake 
Shore  &  M.  S.  R.  Co.  104  Mich.  80-87,  62 
N.  W.  137;  Hennig  v.  Globe  Foundry  Co. 
112  Mich.  616,  71  X.  W.  156;  Frazee  v. 
Stott,  120  Mich.  624.  79  X.  W.  896,  6  Am. 
Neg.  Rep.  297;  Miller  v.  Michigan  C.  R. 
Co.  123  Mich.  374,  82  X.  W.  58;  Lellis  v. 
Michigan  C.  R.  Co.  124  Mich.  37,  70  L.R.A. 
598,  82  X.  W.  828;  Jurkicwicz  v.  American 
Car  4  Foundry  Co.  147  Mich.  622.  Ill  X. 
W.  183;  Dixon  v.  Grand  Trunk  Western  R. 
Co.  147  Mich.  667,  111  X.  W.  200,  and  ].->5 
Mich.  169,  118  X.  W.  046;  Wickham  v.  De- 
troit United  R.  Co.  160  Mich.  277.  52  L.R.A. 
(X.S.)  1082,  136  Am.  St.  Rep.  436,  123  N. 
W.  22,   Ann.  Cas.   1913E,   106!);    Stever  y. 
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Ann  Arbor  R.  Co.  160  Mich.  207,  52  L.R.A. 
<N.S.)   1139,  125  K.  W.  47. 

In  Dixon  v.  Grand  Trunk  Western  R.  Co. 
147  Mich.  667,  111  N.  W.  200,  and  155  Mich. 
169,  118  X.  W.  046,  the  plaintiff,  a  crossing 
tender  in  defendant's  employ,  alleged  that 
he  was  injured  through  the  negligence  of 
defendant  in  not  keeping  a  certain  switch 
east  of  the  crossing,  at  which  plaintiff  was 
assigned,  securely  locked  and  fastened  when' 
not  in  use,  and  by  reason  of  which  a  part 
of  a  train  passing  the  crossing  ran  off  the 
track  and  struck  him.  When  the  case  was 
first  here  Justice  Blair,  speaking  for  the 
court,  said:  "We  think  that  the  court  erred 
in  holding  that  the  doctrine  of  safe  place 
applied  to  this  case.  The  duty  of  keeping 
switches  closed  and  locked  while  not  in  use 
was  not  one  of  the  absolute  duties  of  the 
defendant,  but  an  assignable  duty,  relating 
to  a  detail  of  operation  which  could  proper- 
ly be  delegated  to  an  employee"  (citing 
oases). 

When  the  case  was  here  the  second  time, 
the  following  language  was  used  by  Justice 
Hooker:  "As  we  said  in  our  former  opin- 
ion, if  the  accident  was  due  to  negligence, 
it  was  that  of  a  fellow  seryant,  for  which 
the  master  is  not  liable." 

In  Miller  v.  Michigan  C.  R.  Co.  123  Mich. 
374,  82  N.  W.  58,  the  plaintiff  was  the  fore- 
man of  a  section  gang,  and  was  struck  and 
injured  by  a  piece  of  timber  projecting  from 
a  fiat  car.  The  conductor  and  the  brakeman 
of  the  train  crew  placed  the  timbers  on  the 
flat  car,  but  failed  to  comply  with  the  rules 
prescribed  by  the  defendant,  with  wliich 
they  were  familiar,  for  the  proper  loading 
of  cars,  in  that  they  did  not- use  a  sufficient 
number  of  stakes  to  secure  the  timbers  prop- 
erly upon  the  car.  In  an  opinion  revers- 
ing a  judgment  for  the  plaintiff  this  court, 
speaking  through  Justice  Moore,  said:  "The 
trial  judge  was  in  doubt  as  to  whether  he 
ought  to  have  charged  the  jury  that  the 
conductor  and  the  station  agent,  who  were 
responsible  for  the  loading  of  the  timber, 
were  fellow  servants  with  the  plaintiff  or 
not.  He  expressed  himself  as  of  the  opinion 
that  the  cases  decided  in  this  court  were  not 
harmonious,  and  that  under  the  later  cases 
he  ought  to  allow  the  case  to  go  to  the  jury. 
He  doubtless  referred  to  the  cases  of  Bal- 
hoff  y.  Michigan  0.  R.  Co.  106  Mich.  606, 
fi5  JI.  W.  592;  Anderson  v.  Michigan  C.  R. 
Co.  107  Mich.  691,  65  N.  W.  585,  16  Am. 
N'cg.  Gas.  08;  McDonald  v.  Michigan  C.  B. 
Co.  108  Mich.  7,  65  N.  W.  597.  A  reference 
to  these  cases  will  show  that  each  of  them 
announced  the  doctrine  that  it  was  the  duty 
of  the  master  to  provide  a  reasonably  safe 
place  to  work,  and  machinery,  tools,  or  ap- 
pliances in  a  reasonably  safe  condition  with 
which  to  work,  and  that  this  was  a  duty 
L.RJ^.1916D. 


which  could  not  be  delegated  by  the  master 
so  as  to  escape  liability.  If  the  master  has 
provided  a  safe  place  to  work,  or  tools, 
machinery,  and  appliances  reasonably  safe 
with  which  to  work,  these  cases  do  not 
indicate  that  the  negligent  use  of  tliese 
things  by  a  fellow  employee  would  make 
the  master  liable.  These  cases,  as  ap- 
plied to  the  testimony  in  the  case  at 
bar,  restricted  as  it  was  by  the  court 
to  the  third  count  in  the  declaration, 
did  not  justify  a  submission  of  the  case 
to  the  jury  upon  the  theory  that  the 
station  agent  and  conductor  were  not  fel- 
low servants.  In  that  respect  the  case  is 
controlled  by  Dewey  v.  Detroit,  G.  H.  4 
M.  R.  Co.  07  Mich.  329,  22  L.R.A.  202,  37 
Am.  St.  Rep.  348,  56  N.  W.  756;  Jarman  v. 
Cliicago  4  G.  T.  R.  Co.  98  Mich.  135,  57 
\.  W.  32;  Loranger  v.  Lake  Shore  4  M.  S. 
R.  Co.  104  Mich.  80,  62  N.  W.  137;  and 
Krazee  v.  Stott,  120  Mich.  624,  79  N.  W. 
896,  6  Am.  Neg.  Rep.  297.  The  last-named 
cases  all  relate  to  the  negligent  use  by  fel- 
low servants  of  cars,  machinery,  or  appli- 
ances which  were  reasonably  safe  for  the 
purposes  for  which  they  were  intended. 
Under  such  circumstances  it  is  held  that 
the  negligence  of  the  fellow  servant  does 
not  make  the  master  liable.  If  the  distinc- 
tion we  have  pointed  out  is  borne  in  mind, 
we  think  it  will  be  found  the  decisions  are 
not  inharmonious." 

We  have  not  omitted  to  examine  the  cases 
cited  by  plaintiff's  counsel.  In  our  opinion 
Murphy  v.  Great  Lakes  Dredge  4  Dock  Co. 
175  Mich.  216,  141  N.  W.  564,  can  readily 
1>e  distinguished  from  the  instant  case.  In 
that  case  the  defendant  had  not  provided 
such  a  reasonably  sufficient  lighting  system 
as  to  render  the  operations  safe  for  its  em- 
ployees. Manifestly  that  is  not  this  case. 
Here  the  conductor  had  been  instructed,  and 
it  is  undisputed,  that  it  was  his  duty  to 
put  a  lighted  lamp  upon  the  front  of  every 
train.  He  violated  his  instructions  and 
moved  his  train  without  a  light. 

The  case  of  Eaukola  v.  Oliver  Iron  Min. 
Co.  169  Mich.  689,  124  N.  W.  591,  is  also 
cited.  There  we  applied  the  rule  of  safe 
place,  and  held  that  it  was  the  duty  of  the 
company  to  provide  a  safe  passageway  for 
its  employees,  to  prevent  their  falling  into 
a  trap  or  excavation  while  going  to  their 
work.  Here  no  complaint  is  made  of  the 
safety  of  the  passageway,  had  the  conductor 
followed  his  instructions  and  placed  the 
simple  appliance  of  a  lamp  in  front  of  the 
train.  We  do  not  think  that  anything  that 
was  said  by  us  in  the  Kaukola  Case  is  con- 
trolling of  the  instant  case. 

We  have  examined  the  other  cases  cited 
by  counsel,  and  think  they  are  readily  dis- 
tinguished.    Counsel  for  both  parties  have 
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cited  many  cases  outside  this  state.  While 
we  have  examined  some  of  them,  we  are  of 
opinion  that  the  subject  under  consideration 
has  been  covered  by  our  own  decisions,  and 
deem  it  unnecessary  to  cite  the  numerous 
authorities  from  other  jurisdictions. 

We  are  of  opinion  that  by  the  undisputed 
testimony  and  for  the  reasons  stated,  the 
trial  court  should  have  directed  a  verdict 
for  the  defendant.  This  disposition  of  the 
case  renders  it  unnecessary  to  consider  the 
other  questions  discussed  by  counsel. 

For  the  reasons  pointed  out,  the  judgment 
of  the  Circuit  Court  is  reversed,  and  no  new 
trial  granted. 

Brooke,  Ch.  J.,  and  McAlvay  and 
Steere,  JJ.,  concur  with  Stone,  J. 

Bird,  J.,  dissenting: 

I  am  unable  to  agree  with  the  conclusion 
reached  by  Mr.  Justice  Stone,  that  this  case 
should  be  reversed.  The  place  in  which  the 
plaintiif  was  injured  was  not  one  which  was 
in  the  process  of  making.  It  was  a  perma- 
nent place,  provided  with  a  railway  and 
cars,  and  was  also  used  as  a  passageway  for 
the  employees  going  to  and  from  their  work. 
When  the  defendant  put  the  passageway  to 
this  joint  use,  it  was  bound  to  keep  it  rea- 
sonably safe  for  the  passage  of  the  employ- 
ees, and  to  keep  it  reasonably  safe  for  them 
it  was  necessary  to  light  it.  Of  the  many 
ways  in  which  this  might  have  been  ac- 
complished, the  defendant  chos(  to  light  it 
by  a  lamp  carried  on  the  front  end  of  the 
train.  If  the  burden  was  on  the  conductor 
to  keep  the  light  on  the  car,  in  this  respect 
he  was  acting  for  the  master,  and  as  to 
such  duty  was  not  a  fellow  servant  of  the 


plaintiff.     It  will  not  do  to  dispose  of  the 
question  by  saying  that  the  passageway    bo- 
came  unsaie  by  reason  of  negligent  opera- 
tion.    If  the  place  had  been  made  safe    in 
the  first  instance  by  the  master,  and   had 
subsequently   become   unsafe  by   reason     of 
operation,  of  course  the  master  would   not 
be  liable,  but  the  difficulty  of  applying  this 
rule  is  the  fact  that  the  place  was  never 
safe  for  the  joint  use  of  the  cars  and  em- 
ployees unless  it  was  lighted.    The  light  inpr 
was  a  necessity  which  preceded  operation, 
and  operation  could  not  be  carried  on  in    a 
reasonably  safe  manner  until  it  was  accom- 
plished.   As  was  said  in  Kaukola  v.  Oliver 
Iron   Min.  Co.   159  Mich.  689,   124   N.    \V. 
591,  where  a  like  question  was  very  ably 
discussed:     "The  lighting  of  this  passage- 
way or  thoroughfare  of  the  mine,  far  dis- 
tant from  the  working  places  of  most    of 
those  who  passed  through  them, — it  beinj; 
always    dark    in    the   mine, — was    just    as 
necessary  for  the  safety  of  the  men   as    it 
was  to  have  the  walls  and  floors  in  a  proper 
condition.    It  was  one  of  the  'instrumental- 
ities' which  it  was  necessary  to  provide  to 
enable  the  men  to  do  their  work,  and  to  get 
to  and  from  their  work  safely.     It  was   a 
thing  which  it  was  necessary  to  keep  per- 
manently in  condition." 

I  am  unable  to  distinguish  this  case  from 
Kaukola  v.  Oliver  Iron  Min.  Co.  supra,  and 
Murphy  v.  Great  Lakes  Dredge  &  Dock  Co. 
175  Mich.  216,  141  N.  W.  564,  recently  d*-- 
cided  by  this  court,  and  I  think  this  case 
should  follow  them,  and  the  judgment 
should  be  aflirmed. 

Moore  and  Kuhn,  JJ.,  concur  with 
Bird,  J. 


MINXKSOTA  SUPREME  COVRT. 

OLE  MATHISON,  Appt., 

V. 

MINNEAPOLIS  STREET  RAILWAY  COM- 
PANY, Respt. 

(126  Minn.  286,  148  N.  W.  71.) 

Statute  —  constitutionality  ^  presump- 
tion. 

1 .  I>aws  enacted  by  the  legislature  are  pre- 
sumed to  be  valid,  and  will  not  be  declared 
invalid  by  the  courts  unless  they  clearly 
transgress  some  constitutional  limitation. 
For  other  cases,  see  Evidence,  II.  a,  in  Dig. 

1-52  y.  8. 

Headnotes  by  Taylor,  C. 


Constitutional  law  —  equal  protection 
^  classiflcation. 

2.  The  constitutional  requirement  that 
all  persons  shall  receive  the  eoual  protec- 
tion of  the  laws  is  not  infringea  by  legisla- 
tion which  applies  only  to  those  persons  fall- 
ing within  a  specified  class,  if  it  applies 
alike  to  all  persons  within  such  class,  and 
reasonable  grounds  exist  for  making  a  dis- 
tinction between  those  who  fall  witliin  such 
class  and  those  who  do  not. 

For  other  eases,  see  Constitutional  Laic,  II. 
a,  1,  in  Dig.  1-52  X.  8. 

Same  —  conclusiveness  of  legislative  de- 
cision. 

3.  When  the  legislature  has  determined 
that  a  sufficient  distinction  exists  between 
two  classes  of  persons  to  justify  applying 
rules  to  one  class  which  do  not  apply   to 


Note.  ^  As    to    the    constitutionality    of 
workmen's  compensation  and  industrial  in- 
surance  acts,  see  note  attached  to  Jensen 
V.  Southern  P.  Co.  L.R.A.1016A,  40». 
L.R.A.1016D. 


As  to  the  applicability  and  effect  of  work- 
men's compensation  acts  generally,  see  note 
attached  to  Ravner  v.  Sligh  Furniture  Co. 
L.R.A.1916A,  23. 
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the  other,  such  determination  is  binding 
upon  the  courts,  unless  they  can  point  out 
that  the  distinction  is  purely  fanciful  and 
arbitrary,  and  that  no  substantial  or  logical 
basis  exists  therefor. 
For  other  cases,  aee  Courti,  I.  o,  2,  in  Dig. 

ISi  H.  8. 
Same  —  workmen's  compensation  act  — 

exclusion  of  employees. 

4.  Excluding  domestic  servants,  farm  la- 
borers, casual  employees,  and  such  railroads 
and  railroad  employees  as  are  engaged  in 
interstate  commerce,  from  the  provision^  of 
the  workmen's  compensation  act,  does  not 
render  it  unconstitutional  as  class  legisla- 
tion. 

For  other  cases,  see  Constitutional  Law,  11. 
o,  5,  o,  in  Dig.  1-52  N.  8. 

Master  and  servant  —  workmen's  com- 
pensation act  —  abrogation  of  de- 
fenses, 

5.  The  legislature  may  place  employers, 
who  become  subject  to  part  2  of  the  act,  in 
a  different  class  from  those  who  do  not, 
and  may  also  place  employees  who  become 
subject  thereto  in  a  different  class  from 
those  who  do  not;  and  abrogating  the  de- 
fenses of  contributory  negligence,  assump- 
tion of  risk,  and  negligence  of  a  coempioyee, 
in  actions  against  employers  who  do  not 
aroept  such  part  2,  and  permitting  such  de- 
fenses in  actions  against  employers  who  do 
accept  such  part  2,  does  not  render  the  act 
inralid  as  class  legislation. 

For  other  cases,  see  Constitutional  Law,  11. 

a,  5,  c,  in  Dig.  1-52  X.  8. 
Same  —  clian)^  of  remedies. 

8.  Part  2  of  the  act  substitutes  the  rights, 
remedies,  and  liabilities  therein  provided 
for  those  previously  existing,  and  employers 
and  employees  subject  thereto  are  limited 
to  such  rights  and  remedies :  but  such  provi- 
sions impair  no  constitutional  rights,  as 
they  apply  only  to  those  who  have  volun- 
tarily chosen  to  become  subject  thereto,  and 
such  choice  is  no  less  optional  because  part 
2  is  presumed  to  have  been  accepted  by  all 
employers  and  employees  who  have  not  given 
notice  to  the  contrary. 
For  other  cases,  see  Master  and  8ervant,  11. 

in  Dig.  1-52  S.  8. 
Statute  —  constitutionality. 

7.  The  act  contains  no  provision  prohib- 
ited by  the  state  or  Federal  Constitution, 
and  is  valid. 
For  other  cases,  see  Master  and  Servant,  11. 

in  Dig.  1-52  N.  8. 

(July  3,  1914.) 

4  PPEAL  by  plaintiff  from  an  order  of 
■A.  District  Court  for  Hennepin  County 
overruling  a  demurrer  to  the  answer,  in 
an  action  brought  to  recover  damages  for 
personal  injuries  for  which  defendant  was 
alleged  to  have  been  responsible.  Affirmed. 
The  facts  are  stated  in  the  Commissioner's 
opinion. 
LJI.A.1916D. 


Messrs.  Dnxbury,  Conzett,  &  Petti- 
John,  for  appellant: 

The  law  does  not  accord  to  all  persons 
within  the  jurisdiction  of  Minnesota  the 
equal  protection  of  the  law. 

27  Harvard,  L.  Rev.  pp.  235,  344;  Ives 
V.  South  Buffalo  R.  Co.  201  N.  Y.  271,  34 
Ii.R.A.(N.S.)  162,  94  N.  E.  431,  Ann.  Cas. 
1912B,  156,  1  N.  C.  C.  A.  517;  Vandalia 
R.  Co.  T.  Stillwell,  181  Ind.  267,  104  N.  E. 
289,  6  N.  C.  C.  A.  483. 

Messrs.  Koon,  Whelan,  &  Hempstead, 
for  respondent: 

The  subject-matter  of  the  act  is  within 
the  limits  of  legislative  power  to  make 
laws  regulating  matters  of  internal  police. 

Chicago,  B.  ft  Q.  R.  Co.  v.  McGuire,  219 
U.  S.  649,  670,  65  L.  ed.  328,  339,  31  Sup. 
Ct.  Rep.  259;  McLean  v.  Arkansas,  211  U. 
S.  639,  647,  548,  53  L.  ed.  316,  319,  320, 
29  Sup.  Ct.  Rep.  206. 

The  power  of  our  legislature  to  enact  laws 
is  "practically  absolute,"  except  as  limited 
by  Federal  and  state  Constitutions. 

Ramsey  County  v.  Hcenan,  2  Minn.  330, 
Oil.  281;  State  v.  Corbett,  67  Minn.  345, 
24  L.R.A.  498,  4  Inters.  Com.  Rep.  694,  59 
X.  VV.  317;  Lommen  v.  Minneapolis  Gas- 
light Co.  65  Minn.  196,  33  L.R.A.  437,  60 
Am.  St.  Rep.  450,  68  N.  W.  53:  Powell 
V.  Pennsylvania,  127  U.  S.  678,  684.  32  L. 
ed.  253,  256,  8  Sup.  Ct.  Rep.  992,  1257. 

The  question  whether  the  public  interests 
or  public  necessity  requires  the  enactment 
of  certain  legislation  by  the  legislature,  in 
the  exercise  of  its  police  power,  is  a  legis- 
lative, and  not  a  judicial,  question. 

Butler  T.  Chambers,  36  Minn.  69,  1  Am. 
St.  Rep.  38,  30  N.  W.  308;  State  v.  Corbett, 
67  Minn.  345,  24  L.R.A.  498,  4  Inters.  Com. 
Rep.  694,  69  N.  W.  317;  State  v.  Great 
Northern  R.  Co.  68  Minn.  381,  38  L.R.A. 
672,  71  N.  W.  400;  State  v.  Smith,  58 
Minn.  35,  25  L.R.A.  759,  59  N.  W.  545: 
Rippe  V,  Becker,  66  Minn.  100,  22  L.R.A. 
857,  57  N.  W.  331;  Chicago.  B.  ft  Q.  E. 
Co.  V.  MoGuire,  210  U.  S.  549,  569,  55  L. 
ed.  328,  339,  31  Sup.  Ct.  Rep.  259. 

Only  those  whose  rights  would  be  preju- 
diced by  the  enforcement  of  an  unconstitu- 
tional act  will  be  heard  by  a  court  to 
question    its   validity. 

Cooley,  Const.  Lim.  7th  ed.  p.  232:  Clark 
v.  Kansas  City,  176  U.  S.  114,  118,  44  L. 
ed.  392,  396,  20  Sup.  Ct.  Rep.  284:  6  Am. 
&  Eng.  Enc.  Law,  1090;  Sexton  v.  Newark 
Dist.  Teleg.  Co.  84  N.  J.  L.  85,  86  Atl.  451, 
3  N.  C.  C.  A.  569. 

The  provisions  of  the  act  do  not  violate 
the  constitutional  provision  as  to  due  proc- 
ess of  law. 

Second  Employers'  Liability  Cases  (Mon- 
dou  v.  New  York,  N.  H.  &  H.  R.  Co.)  223 
U.  S.  1,  56  L.  ed.  327,  38  L.R.A.(N.S.)  44, 
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32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875; 
Borgnis  v.  Falk  Co.  147  Wis.  327,  37  L.R.A. 
(X.S.)  489,  133  N.  W.  209,  3  N.  C.  C.  A. 
649:  Sexton  v.  Newark  Dist.  Teleg.  Co.  84 
X.  J.  L.  85,  86  Atl.  451,  3  N.  C.  C.  A. 
569 :  Re  Opinion  of  Justices,  209  Ua.se.  607, 
94  N.  E.  848;  Ives  v.  South  Buffalo  R.  Co. 
201  N.  Y.  271,  34  L.R.A.(N.S.)  162,  94  N. 
E.  431,  Ann.  Cas.  1912B,  166,  1  N.  C.  C. 
A.  517;  Herrick  t.  Minneapolis  &  St.  L.  R. 
Co.  31  Minn.  11,  47  Am.  Rep.  771,  16  N. 
W.  413;  Minneapolis  4  St.  L.  R.  Co.  v. 
Herrick,  127  U.  S.  210,  32  L.  ed.  109,  8 
Sup.  Ct.  Rep.  1176;  Missouri  P.  R.  Co.  v. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1161;  Lavallee  v.  St.  Paul, 
M.  &  M.  R.  Co.  40  Minn.  249,  41  N.  W. 
974;  Deibeikis  v.  Link-Belt  Co.  261  111. 
454,  104  N.  E.  211,  Ann.  Cas.  1915A,  241, 
6  N.  C.  C.  A.  401. 

The  persons  whose  rights  are  interfered 
with  being  both  subject  to  part  2,  they,  by 
their  acceptance  of  it,  become  bound  by 
its  provisions,  including  those  of  §  33,  and 
waive  all  right  of  objection  to  such  inter- 
ference, and  to  any  of  the  provisions  of 
the  section,  on  constitutional  grounds. 

Cooley,  Const.  Lim.  7th  ed.  p.  250;  8 
Cyc.  791;  Pierce  v.  Somerset  R.  Co.  171 
U.  S.  641,  648,  43  L.  ed.  316,  319,  19  Sup. 
St.  Rep.  64;  William  Deering  4  Co.  v.  Peter- 
son, 76  Minn.  118,  77  N.  W.  568;  Field  v. 
Barber  Asphalt  Pav.  Co.  117  Fed.  925; 
Eustis  V.  Bolles,  146  Mass.  413,  4  Am.  St. 
Rep.  327,  16  N.  E.  288,  appeal  dismissed 
in  150  U.  S.  361,  37  L.  ed.  1111,  14  Sup. 
Ct.  Rep.  131;  St.  Louis  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.  248  Mo.  10,  154  S.  W.  65; 
Deibeikis  v.  Link-Belt  Co.  261  111.  454,  104 
N.  E.  211,  Ann.  Cas.  1915A,  241,  6  N.  C. 
C.  A.  401;  Mellen  Lumber  Co.  v.  Industrial 
Commission,  154  Wis.  114,  L.R.A.1918A, 
374,  142  N.  W.  187,  Ann.  Cas.  1915B,  997; 
Sexton  V.  Newark  Dist.  Teleg.  Co.  84  N. 
J.  L.  85,  86  Atl.  461,  3  N.  C.  C.  A.  589. 

No  one  has  a  vested  right  in  the  contin- 
uance of  the  rules  of  the  common  law. 

Munn  V.  Illinois,  94  U.  S.  113,  134,  24 
L.  ed.  77,  87;  Missouri  P.  R.  Co.  v.  Mack- 
ey, 127  U.  S.  205,  32  L.  ed.  107,  8  Sup. 
Ct.  Rep.  1161;  Martin  v.  Pittsburg  &  L.  E. 
R.  Co.  203  U.  S.  284,  51  L.  ed.  184,  27 
Sup.  Ct.  Rep.  100,  8  Ann.  Cas.  87;  Second 
Employers'  Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1,  50, 
56  L.  ed.  327,  346,  38  L.R.A.(-N.S.)  44,  32 
Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875:  West- 
ern U.  Teleg.  Co.  v.  Commercial  Mill.  Co. 
218  U.  S.  406,  417,  54  L.  ed.  1088.  36  L.R.A. 
(N.S.)  220,  31  Sup.  Ct.  Rep.  »0,  21  Ann. 
Cas.  816 ;  West  v.  Louisiana,  194  U.  S.  258, 
262,  48  L.  ed.  965,  969,  24  Sup.  Ct.  Rep. 
650;  Hulett  v.  Carey,  66  Minn.  327,  34 
L.R.A.1916D. 


L.R.A  384,  61  Am.  St.  Rep.  419,  69  N.    W. 
31. 

There  is  no  constitutional  right  to  pectini- 
ary  damages  for  personal  injuries  whicli 
may  happen  in  the  future. 

Martin  v.  Pittsburg  &  L.  E.  R.  Co.   203 
U.  S.  284,  295,  51  L.  ed.  184.  191,  27  .Sup. 
Ct.   Rep.   100,   8   Ann.   Cas.   87;    Atchison, 
T.  &  S.  F.  R.  Co.  V.  Sowers,  213  U.  S.   5.5, 
71,  53  L.  ed.  695,   702,  29   Sup.   Ct.    Rc-p. 
397;    Williams  v.  Galveston,  41   Tex.    C  iv. 
App.  63,  90  S.  W.  505;   Sawyer  v.  El  Paso 
&  N.  E.  R.  Co.  49  Tex.  Civ.  App.  106,   108 
S.  W.  719;  Quackenbush  v.  Wisconsin  &    il. 
R.  Co.  62  Wis.  416,  22  N.  W.  519;  Missouri 
P.  R.  Co.  V.  Mackey,  127  U.  S.  205,  32    L. 
ed.  107,  8  Sup.  Ct.' Rep.  1161;   Borgnis    v. 
Falk   Co.   147   Wis.   327,   37    L.R.A.(N.S.) 
489,    133   N.   W.  209,   3   N.   C.   C.   A.   649; 
Louisville  &  N.  R.  Co.  v.  Mottlev,  219    U- 
S.  467,  55  L.  ed.  297,  34  L.R.A.(N.S.)   671, 
31   Sup.  Ct.  Rep.  265;   Sexton  v.  Newark 
Dist.  Teleg.  Co.  84  N.  J.  L.  85,  86  Atl.  451, 
3  N.  C.  C.  A.  569;  Re  Opinion  of  Justicos, 
209  Mass.  607,  96  N.  E.  308,  1  N.  C.  C.  A. 
557. 

The  provisions  of  the  act  do  not  violate 
that  clause  of  §  8,  article  1,  of  our  state 
Constitution,  as  to  a  certain  remedy  in  the 
laws  for  all  injuries  or  wrongs. 

Allen  V.  Pioneer-Press  Co.  40  Minn.  117, 
3  L.R.A.  532,  12  Am.  St.  Rep.  707,  41  N'. 
W.  936;  Kipp  v.  Johnson,  31  Minn.  360, 
17  N.  W.  957;  Straw  4  E.  Mfg.  Co.  v.  L. 
D.  Kilbourne  Boot  4  Shoe  Co.  80  Minn. 
125,  83  N.  W.  36;  Grimes  v.  Bryne,  2  Jlinn. 
89,  Gil.  72;  West  v.  I^uisiana,  194  U.  S. 
258,  263,  48  L.  ed.  965,  24  Sup.  Ct.  Rep. 
650;  Heyward  v.  Judd,  4  Minn.  483,  GiL 
375;  Cooley,  Const.  Lim.  7th  ed.  615;  Allen 
V.  Pioneer-Press  Co.  40  Minn.  117,  3  L.R.A. 
632,  12  Am.  St.   Rep.  707,  41  N.  W.   936. 

The  provisions  of  the  act  do  not  violate 
that  clause  of  §  4,  article  1,  of  our  state 
Constitution,  as  to  right  of  trial  by  jury. 
(Sexton  V.  Newark  Dist.  Teleg.  Co.  84  N. 
J.  L.  86,  86  Atl.  451,  3  N.  C.  C.  A.  5fi9: 
Deibeikis  v.  Link-Belt  Co.  261  111.  454,  104 
N.  E.  211,  Ann.  Cas.  1915A,  241,  5  N.  C. 
C.  A.  401;  State  ex  rel.  Davis-Smith  Co. 
V.  Clausen,  66  Wash.  156,  37  L.R.A.(N.S.) 
466,  117  Pac.  1101,  2  N.  C.  C.  A.  823,  3 
N.  C.  C.  A.  599 ) ;  nor  the  provisions  as 
to  the  equal  protection  of  the  laws  ( Bor^rnis 
V.  Falk  Co.  147  Wis.  327,  37  L.R.A.  (N.S.) 
489,  133  N.  W.  209,  3  N.  C.  C.  A.  649"; 
Sexton  V.  Newark  Dist.  Teleg.  Co.  84  N. 
J.  L.  85,  86  Atl.  451,  3  N.  C.  C.  A.  569: 
Re  Opinion  of  Justices,  209  Mass.  607,  96 
N.  E.  308,  1  N.  C.  C.  A.  557:  Second  Em- 
ployers' Liability  Cases  [Mondou  v.  New 
York.  N.  H.  4  H.  R.  Co.]  223  U.  S.  1, 
66  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  875;  Deibeikis 
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T.  Link-Belt  Co.  201  111.  454,  104  }{.  E. 
211,  Ann.  Cas.  1015A,  241,  5  N.  C.  C.  A. 
401;  IvLs  V.  South  Buffalo  R.  Co.  201 
X.  Y.  271,  34  L.R.A.(N.S.)  102,  94  N.  E. 
431,  Ann.  Cas.  1912B,  156,  1  N.  C.  C.  A. 
517;  State  ex  rel.  Yaple  t.  Creamer,  85  Ohio 
St.  349,  39  L.R.A.(N.S.)  694,  97  N.  E.  602, 
1  N.  C.  C.  A.  30;  State  ex  rel.  Davis- 
.Sniith  Co.  V.  Clausen,  65  Wash.  156,  37 
L.R.A.(N.S.)  466,  117  Pa«.  1101,  2  N.  C. 
C.  A.  823,. 3  N.  C.  C.  A.  699;  Herrick  v. 
Minneapolis  &  St.  h.  R.  Co.  31  Minn.  11, 
47  Am.  Rep.  771,  16  N.  W.  413;  Minne- 
apolis &  St.  L.  R.  Co.  T.  Herrick,  127  U.  S. 
210,  32  L.  ed.  109,  8  Sup.  Ct.  Rep.  1176; 
Missouri  P.  R.  Co.  v.  Mackey,  127  U.  8. 
205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep.  1161; 
Uvallee  t.  St.  Paul,  M.  ft  M.  R.  Co.  40 
Minn.  249,  41  N.  W.  974). 

Messra.  DaTts,  Kellogg,  A  Severance, 
amici  curiae: 

I'hcst-  acts  are  a  valid  exercise  of  the 
police  power  of  the  state. 

State  ex  rel.  Yaple  y.  Creamer,  85  Ohio 
St.  349,  30  L.R.A.(N.S.)  694,  97  N.  E.  602, 
1  N.  C.  C.  A.  30;  Com.  v.  Alger,  7  Cush. 
84:  Noble  State  Bank  y.  Haskell,  219  U.  S. 
104,  55  L.  ed.  112,  32  L.R.A.(N.S.)  1062, 
31  Sup.  Ct.  Rep.  186,  Ann.  Cits.  1912A,  487 ; 
Webber  v.  Virginia,  103  U.  S.  348,  26  L. 
ed.  566;  Escanaba  &  L.  M.  Transp.  Co.  v. 
Chicago.  107  U.  8.  683,  27  L.  ed.  445,  2 
Sup.  Ct.  Rep.  185;  State  ex  rel.  Davis- 
Smith  Co.  V.  Clausen,  65  Wash.  156,  37 
L.R.A.(N.S.)  466,  117  Pac.  1101,  2  N.  C. 
C.  A.  823,  3  N.  C.  C.  A.  699;  Holden  y. 
Hardy,  169  U.  S.  366,  42  L.  ed.  780,  18 
Sup.  Ct.  Rep.  383;  Butler  v.  Chambers, 
36  Minn.  71,  1  Am.  St.  Rep.  638,  30  N.  W. 
308;  State  ex  rel.  Minneapolis  v.  St.  Paul, 
M.  &  M.  R.  Co.  98  Minn.  389,  28  L.R.A. 
(X.S.)  298,  120  Am.  St.  Rep.  581,  108  N. 
VV.  261,  8  Ann.  Cas.  1047;  State  v.  Moun- 
tain Timber  Co.  75  Wash.  581,  L.R.A.  — , 
— ,  135  Pac.  645,  4  N.  C.  C.  A.  811;  State 
V.  Chicago.  M.  &  St.  P.  R.  Co.  68  Minn.  385, 
.18  L.R.A.  072,  64  Am.  St.  Rep.  482,  71 
X.  W.  400;  Winona  ft  St.  P.  R.  Co.  y.  Wal- 
dron,  11  Minn.  515,  Gil.  392,  88  Am.  Dec. 
100;  Rippe  y.  Becker,  66  Minn.  100,  22 
UR.A.  857,  57  N.  W.  331;  State  ex  rel. 
Beek  y.  Wagener,  77  Minn.  483.  46  L.R.A. 
442,  77  Am.  St.  Rep.  681,  80  N.  W.  633, 
778,  1134;  State  v.  Boehm,  92  Minn.  374, 
100  N.  W.  95;  Northwestern  Teleph.  Exch. 
Co.  V.  Minneapolis,  81  Minn.  140,  53  Ij.R.A. 
175,  83  N.  W.  527,  86  N.  W.  69;  Joyce  y. 
Great  Northern  R.  Co.  100  Minn.  225,  8 
L.R.A.(N.S.)   756,  100  N.  W.  976. 

They  do  not  violate  the  "due  process  of 
law  clause." 

Borgnis  v.  Falk  Co.  147  Wis.  327,  37 
L.R.A.(N.S.)  480,  133  N.  W.  209,  3  N.  C. 
C.  A.  649;  Re  Opinion  of  Justices,  209 
LR^1916D. 


Mass.  607,  98  N.  E.  308,  1  N.  C.  C.  A. 
557;  Sexton  v.  Newark  Dist.  Teleg.  Co.  84 
N.  J.  L.  85,  86  Atl.  455,  3  N.  C.  C.  A. 
569;  Second  Employers'  Liability  Cases 
(Mondou  y.  New  York,  N.  H.  ft  H."  R.  Co.) 
223  U.  S.  1,  56  L.  ed.  327,  38  L.R.A.  (N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A. 
875;  Missouri  P,  R.  Co.  v.  Mackey,  127 
U.  S.  205,  32  L.  ed.  107,  8  Sup.  Ct.  Rep. 
1161;  Minneapolis  ft  St.  L.  R.  Co.  v.  Her- 
rick. 127  U.  S.  210.  32  L.  ed.  109,  8  Sup. 
Ct.  Rep.  1176;  TuUis  v.  Lake  Erie  4,  W.  R. 
Co.  175  U.  S.  348,  44  L.  ed.  192,  20  Sup. 
Ct.  Hep.  136;  Chicago,  B.  4  Q.  R.  Co.  v. 
McGuire,  219  U.  S.  549,  56  L.  ed.  328,  31 
Sup.  Ct.  Rep.  259;  Indianapolis  Union  R. 
Co.  y.  Houlihan,  167  Ind.  494,  54  L.R.A. 
787,  60  N.  E.  043;  Quackenbush  y.  Wiscon- 
sin ft  M.  R.  Co.  62  Wis.  411,  22  X.  W. 
519;  Davidson  v.  Farrell,  8  Minn.  264,  Gil. 
225;  Hutado  v.  California,  110  U.  S.  516, 
536,  28  L.  ed.  232,  238,  4  Sup.  Ct.  Rep. 
Ill,  202;  Bardwell  v.  Collins  (Bardwell  v. 
Anderson)  44  Minn.  97,  9  L.R.A.  152,  20 
Am.  St.  Rep.  647,  46  N.  W.  315;  State 
ex  rel.  Blaisdell  v.  Billings,  65  Minn.  467, 
43  Am.  St.  Rep.  624,  57  N.  W.  206,  794; 
Noble  SUte  Bank  v.  Haskell,  819  U.  S.  110, 
56  L.  ed.  116,  32  L.R.A.(N.S.)  1062,  31 
Sup.  Ct.  Rep.  186;  Reno  Smelting,  Mill,  ft 
Reduction  Works  v.  Stevenson,  20  Nev.  269, 
4  L.RJ^.  60,  19  Am.  St.  Rep.  364,  21  Pac. 
317. 

An  ulterior  public  advantage  may  justify 
a  comparatively  insignificant  taking  of 
private  property  without  fault  being  neces- 
sarily involved. 

Fire  Dept.  v.  Noble,  3  E.  D.  Smith,  440; 
Exempt  Firemen's  Benev.  Fund  v.  Roome, 
29  Hun,  391;  Firemen's  Benev.  Asso.  v. 
Lounsbury,  21  111.  511,  74  Am.  Dec.  116; 
Fire  Dept.  v.  Helfenstein,  16  Wis.  136; 
Peterson  v.  The  Chandos,  4  Fed.  646;  Reed 
V.  Canfleld,  1  Sumn.  196,  Fed.  Cas.  No. 
11,64J  ;  Buckley  v.  Brown,  3  Wall.  Jr.  199, 
Fed.  Cas.  No.  2,092;  Missouri  P.  R.  Co.  y. 
Mackey,  127  U.  S.  205,  32  L.  ed.  107,  8 
Sup.  Ct.  Rep.  1161;  Chicago,  R.  I.  ft  P.  R. 
Co.  V.  Zernecke,  183  U.  S.  682,  46  L.  ed. 
330,  22  Sup.  Ct.  Rep.  229;  Chicago,  R.  I. 
ft  P.  R.  Co.  V.  Eaton,  183  U.  S.  589,  46  L. 
ed.  341,  22  Sup.  Ct.  Rep.  228;  Chicago,  B. 
ft  Q.  R.  Co.  V.  Wolfe.  187  U.  S.  638,  47  L. 
ed.  344,  23  Sup.  Ct.  Rep.  847;  St.  Louis  ft 
S.  P.  R.  Co.  v.  Mathews,  166  U.  S.  1,  41  L. 
ed.  611,  17  Sup.  Ct.  Rep.  243;  Pierce  v. 
Worcester  ft  N.  R.  Co.  106  Mass.  199; 
Rodemacher  v.  Milwaukee  ft  St.  P.  R.  Co. 
41  Iowa,  297,  20  Am.  Rep.  692;  Jensen  v. 
South  Dakota  C.  R.  Co.  25  S.  D.  606,  35 
L.R.A.(N.S.)  1015,  127  N.  W.  660,  Ann. 
Cas.  1912C,  700;  St.  Louis.  I.  M.  ft  S.  R. 
Co.  V.  Taylor,  210  U.  S.  281,  52  L.  ed.  1061,. 
28  Sup.  Ct.  Rep.  616,  21  Am.  Neg.  Rep.  464 ; 
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Atlantic  Coast  Line  R.  Co.  v.  Riverside 
Mills,  219  U.  S.  186,  55  L.  ed.  167,  31 
L.R.A.(N.S.)  7,  31  Sup.  Ct.  Rep.  164; 
Twining  v.  New  Jersey,  211  U.  S.  78,  53 
L.  ed.  97,  29  Sup.  Ct.  Rep.  14;  Cliicago,  R. 
I.  &  P.  R.  Co.  V.  Arkansas,  219  U.  S.  465, 
65  L.  ed.  296,  31  Sup.  Ct.  Rep.  275. 

They  do  not  violate  the  right  of  trial  by 
jury. 

State  V.  Woodling,  53  Minn.  144,  54  N. 
W.  1068;  State  v.  Bannock,  53  Minn.  419, 
55  N.  W.  558;  Marsh  v.  Brown,  57  N.  H. 
173;  Shaw  v.  Kent,  11  Ind.  80;  Com.  v. 
Whitney,  108  Mass.  5;  Jacobs  v.  People, 
218  III.  500,  75  N.  E.  1034 ;  State  v.  Packen- 
han,  40  Wash.  403,  82  Pac.  597;  United 
States  v.  Praeger,  149  Fed.  474;  Schick  v. 
United  States,  195  U.  S.  65,  49  L.  ed.  99, 
24  Sup.  Ct.  Rep.  826,  1  Ann.  Cas.  585; 
Haythorn  v.  Van  Keuren  A  Son,  79  N.  J. 
L.  101,  74  Atl.  502:  Humphrey  v.  Eakeley, 
72  N.  J.  L.  424,  60  Atl.  1097,  5  Ann.  Cas. 
929;  State,  Joy  4  S.  Co.,  Prosecutor,  v. 
Blum,  55  N.  J.  L.  518,  26  Atl.  86;  Sexton 
V.  Newark  Dist.  Teleg.  Co.  84  N.  J.  L.  85, 
86  Atl.  461,  3  N.  C.  C.  A.  569;  Mellen 
Lumber  Co.  t.  Industrial  Commission,  154 
Wis.  114,  L.RJ^.1916A,  374,  142  N.  W.  187, 
Ann.  Cas.  1915B,  997 ;  Twitchell  v.  Pennsyl- 
vania, 7  Wall.  321,  19  L.  ed.  223 ;  Living- 
ston V.  New  York,  8. Wend.  85,  22  Am.  Dec. 
622;  Lee  v.  Tillotson,  36  Am.  Dec.  624, 
and  note,  24  Wend.  337;  State  v.  Keyes, 
8  Vt.  57,  30  Am.  Dec.  450;  Mille  Lacs 
County  V.  Morrison,  22  Minn.  178:  State 
ex  rel.  Davis-Smith  Co.  v.  Clausen,  65  Wash. 
156,  37  L.R.A.(N.S.)  466,  117  Pac.  1101, 
2  N.  C.  C.  A.  823,  3  N.  C.  C.  A.  599;  Bert- 
holf  V.  O'Reilly,  74  N.  Y.  509,  30  Am.  Rep. 
323. 

They  do  not  deny  to  persons  the  equal 
protection  of  the  laws. 

Cameron  v.  Chicago,  M.  ft  St.  P.  R.  Co. 
63  Minn.  384,  31  L.R.A.  563,  65  N.  W.  652; 
Merritt  v.  Knife  Falls  Boom  Corp.  34  Minn. 
245,  25  N.  W.  403;  Johnson  v.  Chicago,  M. 
&  St.  P.  R.  Co.  29  Minn.  425,  13  N.  W.  673; 
Magoun  v.  Illinois  Trust  &■  Sav.  Bank,  170 
U.  S.  283,  293,  42  L.  ed.  1037,  1042.  19 
Sup.  Ct.  Rep.  594;  St.  John  v.  New  York, 
201  U.  S.  633,  636,  50  L.  ed.  896,  898,  26 
Sup.  Ct.  Rep.  554,  5  Ann.  Cas.  909;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Matthews,  174 
U.  S.  06,  103,  43  L.  ed.  909,  912,  19  Sup. 
Ct.  Rep.  609;  Barbier  v.  Connolly,  113  U. 
S.  27,  31,  28  L.  ed.  923,  924,  5  Sup.  Ct.  Rep. 
357;  Soon  Hing  v.  Crowley,  113  U.  8.  703, 
28  L.  ed.  1145,  5  Sup.  Ct.  Rep.  730;  State 
ex  rel.  Mudeking  v.  Parr,  109  Minn.  147,  1.34 
Am.  St.  Rep.  759,  123  N.  W.  408;  Hjelm 
V.  Patterson,  106  Minn.  256,  127  Am.  St. 
Rep.  660,  117  N.  W.  610;  State  ex  rel. 
.Board  of  Education  v.  Brown,  97  Minn. 
402,  5  L.R.A.(N.S.)  327,  106  N.  W.  477; 
L.R.A.1916D. 


State  ex  rel.  Fitz  v.  Jensen,  86  Minn.  19, 
89  N.  W.  1126;  Duluth  Bkg.  Co.  v.  Koon, 
81  Minn.  486,  84  N.  W.  336;  SUte  ex  rel. 
Douglas  v.  Ritt,  76  Minn.  531,  79  N.  W. 
635;  Cobb  v.  Bord,  40  Minn.  479,  42  N.  W. 
.396;  Nichols  v.  Walter,  37  Minn.  264,  33 
N.  W.  800;  State  v.  Moore,  104  N.  C.  71-*, 
17  Am.  St.  Rep.  696,  10  S.  E.  143;  Ex  parte 
Swann,  96  Mo.  44,  9  S.  W.  10;  Budd  v. 
New  York,  143  U.  S.  517,  36  L.  ed.  247. 
4  Inters.  Com.  Rep.  46,  12  Sup.  Ct.  Kep. 
468;  Tinsley  v.  Anderson,  171  U.  S.  101, 
43  L.  ed.  91,  18  Sup.  Ct.  Rep.  806 ;  Savings 
&  L.  Soc.  V.  Multnomah  County,  169  U.  S. 
421,  42  L.  ed.  803,  18  Sup.  Ct.  Rep.  392: 
Western  U.  Teleg.  Co.  v.  Indiana,  165  U.  S. 
304,  41  L.  ed.  725,  17  Sup.  Ct.  Rep.  345-. 
Covington  &  L.  Tump.  Road  Co.  v.  Sand- 
ford,  164  U.  S.  678,  41  L.  ed.  560,  17  Snp. 
Ct.  Rep.  198;  Chicago,  K.  &  W.  R.  Co.  v. 
Pontius,  157  U.  S.  209,  39  L.  ed.  675,  15 
Sup.  Ct.  Rep.  586. 

Mr.  H.  V.  Mercer  also  amicus  curiae. 

Taylor,  C,  filed  the  following  opinion : 

Plaintiff,  an  employee  of  the  city  of  Min- 
neapolis, while  engaged  in  laying  paving 
along  and  near  the  railway  track  of  defend- 
ant in  one  of  the  streets  of  that  city,  was 
struck  by  one  of  defendant's  street  cars 
and  received  injuries  which  necessitated 
the  amputation  of  his  leg.  Alleging  that 
the  injury  was  caused  by  the  negligence 
of  the  defendant,  he  brought  this  action  to 
recover  damages.  Defendant,  in  its  answer, 
among  other  things,  alleged  that  plaintiff, 
the  city,  and  defendant  had  all  accepted, 
were  acting  under,  and  were  governed  by, 
the  provisions  of  part  2  of  chapter  467,  p. 
677,  Laws  of  1913  (§§  8196-8230,  (5en. 
Stat.  1913),  commonly  known  as  the  work- 
men's compensation  act;  and  that  plaintiff's 
rights  were  limited  and  confined  to,  and 
were  measured  and  determined  by,  the  re- 
lief provided  for  in  part  2  of  that  art. 
Plaintiff  demurred  to  this  portion  of  the 
answer,  and  appealed  from  an  order  over- 
ruling the  demurrer. 

Plaintiff  contends  that  the  act  violatP» 
g§  2,  4,  8,  and  13  of  article  1  of  the  Con- 
stitution of  the  state  of  Minnesota,  and  the 
5th  and  14th  Amendments  to  the  Constitu- 
tion to  the  United  States,  and  is  therefore 
unconstitutional  and  void.  Whether  this 
contention  be  well  founded  ia  the  sole  ques- 
tion for  decision.  The  able  arguments  and 
exhaustive  briefs  presented  have  received 
attentive  consideration  and  have  been  of 
much  assistance. 

We  shall  not  stop  to  discuss  the  short- 
comings and  unsatisfactory  results  of  the 
law  of  negligence  as  applied  to  present-day 
industrial  conditions;  nor  the  desirability 
of   providing   more   certain,   effective,   and 
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inexpensive  relief  for  injured  workmen  than 
the  present  common-law  actions  afford;  nor 
the  economic  reasons  for  imposing  upon  an 
rraployer,  not  because  he  is  at  fault  but  aa 
a  burden  incident  to  his  business,  the  obli- 
gation to  contribute  to  the  support  of  em- 
ployees disabled  through  injuries  received 
in  the  course  of  their  employment.  Much 
consideration  has  been  given  to  these  ques- 
tions by  publicists  and  students-  of  in- 
dustrial, economic,  and  social  problems ;  and 
it  has  become  generally  recognized  that  the 
common  law  fails  to  make  adequate  or  equi- 
table provision  for  the  economic  loss  result- 
ing from  a  disability  which  deprives  the 
workman  of  his  earning  power.  But  changes 
in  the  laws,  and  in  the  public  policies  recog- 
nisEcd  in  the  laws,  must  emanate  from  the 
lawmaking  power  and  not  from  the  courts. 
The  courts  must  administer  the  law  as  they 
find  it,  not  as  they  may  think  it  ouglit  to 
be.  Hence  arguments  showing  the  need  for 
a  change  in  the  laws  jBfoverning  the  relations 
of  master  and  servant  should  be  addressed 
to  the  legislative,  and  not  to  the  judicial, 
branch  of  the  government.  The  briefs  have 
given  considerable  attention  to  these  legis- 
lative questions,  but  it  is  sufficient,  for 
present  purposes,  to  say  that  the  arguments 
advanced  furnish  ample  basis  for  legislative 
action  under  the  police  power  of  the  state; 
and  that  laws  enacted  for  the  purpose  of 
adjusting  and  determining  the  respective 
rights  and  obligations  of  employer  and  em- 
pk>yee  may  make  radical  innovations  in 
pre-existing  policies  and  rules  of  law,  so 
k>ng  as  they  do  not  infringe  some  constitu- 
tional guaranty. 

In  considering  the  questions  now  before 
the  court,  it  is  proper  to  say,  at  the  outset, 
that  all  laws  enacted  by  the  legislature  are 
presumed  to  be  valid;  and  that  it  is  the 
duty  of  the  courts  to  declare  them  valid, 
unless  they  elearly  transgress  some  limita- 
tion upon  the  power  of  the  legislature  im- 
posed by  the  state  or  Federal  Constitution. 
Soos  v.'state,  6  Minn.  428,  Gil.  291;  State 
V.  Corbett,  57  Minn.  345,  24  L.R..4.  498, 
4  Inters.  Com.  Rep.  694,  69  N.  W.  317; 
Lonunen  v.  Minneapolis  Gaslight  Co.  66 
Minn.  196,  33  L.R.A.  437,  60  Am.  St.  Rep. 
450,  68  N.  W.  53;  Union  P.  B.  Co.  v.  United 
States,  99  U.  S.  700,  25  L.  ed.  496;  Powell 
v.  Pennsylvania,  127  U.  S.  678,  82  L.  ed: 
253,  8  Sup.  Ct.  Rep.  992,  1257. 

The  act  in  question  provides  that  com- 
pensation shall  be  made  by  the  employer 
to  the  employee,  or  in  case  of  his  death  to 
his  dependents,  for  injuries  sustained  in 
the  course  of  the  employment,  "provided 
the  employee  was  himself  not  wilfully  negli- 
gent:" but  the  act  does  not  apply  to  those 
railroads,  or  those  employees  of  railroads, 
that  are  subject  to  the  laws  .of  the  United 
L.RJV.1916D.  27 


States  enacted  pursuant  to  the  power  to 
regulate  commerce,  nor  to  domestic  serv- 
ants, farm  laborers,  or  persons  whose  em- 
ployment is  only  casual.  The  act  is  separated 
into  two  divisions,  designated  as  part  1  and 
part  2.  The  provisions  of  part  2  apply 
only  in  the  event  that  both  employer  and 
employee  elect  to  become  subject  thereto. 
If  either  or  both  elect  not  to  become  subject 
to  part  2,  the  provisions  of  part  1  apply. 
If  the  employer  has  elected  not  to  become 
subject  to  part  2,  he  cannot  interpose  as 
a  defense,  in  an  action  brought  under  part 
1,  that  the  employee  was  negligent,  unless 
such  negligence  was  wilful;  nor  that  he 
had  assumed  the  risk;  nor  that  the  injury 
was  caused  by  the  negligence  of  a  coem- 
ployee.  Depriving  the  employer  of  the 
three  defenses  named,  in  case  he  elects  not 
to  become  subject  to  part  2  of  the  act,  is 
the  only  substantial  change  made  by  part 
1  in  the  previously  existing  law.  If  the 
employer  declines  to  accept  the  provisions 
of  part  2,  he  loses  the  benefit  of  these  three 
defenses;  if  he  accepts  the  provisions  of 
part  2,  but  the  employee  declines  to  accept 
such  provisions,  the  employer  retains  the 
benefit  of  such  defenses. 

It  is  claimed  that  the  act  violates  the 
equality  provisions  of  the  state  and  Federal 
Constitutions  for  the  reason  that  it  abro- 
gates these  three  defenses,  in  actions  under 
part  1,  brought  against  employers  who  elect 
not  to  accept  the  provisions  of  part  2,  but 
permits  such  defenses  to  be  interposed,  in 
actions  under  part  1,  brought  against  other 
employers,  and  also  for  the  reason  that  the 
act  excludes  from  its  provisions  domestic 
servants,  farm  laborers,  casual  employees, 
and  such  railroads  and  railroad  employees 
as  are  within  the  legislative  domain  of  the 
United  States.  That  the  defenses  mentioned 
may  be  entirely  abolished,  or  abolished  as 
to  certain  classes  of  employments  only,  is 
too  well  settled  to  require  argument.  Mis- 
souri P.  R.  Co.  v.  Ifackey,  127  U.  S.  206, 
32  L.  ed.  107,  8  Sup.  Ct.  Rep.  IISI;  Min- 
neapolis &  St.  li.  R.  Co.  V.  Herrick,  127 
U.  S.  210,  32  L.  ed.  109,  8  Sup.  Ct.  Rep. 
1176;  Tullis  v.  L«ke  Eric  A  W.  R.  Co.  176 
U.  S.  348,  44  L.  ed.  192,  20  Sup.  Ct.  Rep. 
136;  Second  Employers'  Liability  Cases 
(Mondou  v.  New  York,  N.  H.  &  H.  R.  Co.) 
223  U.  S.  1,  66  L.  ed.  327,  38  L.R.A.(N.S.) 
44,  32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  876; 
Missouri  P.  R.  Co.  v.  Castle,  224  U.  S.  541, 
56  L.  ed.  875,  32  Sup.  Ct.  Rep.  606;  Vindi- 
cator Consol.  Gold  Min.  Co.  v.  Firstbrook, 

36  Colo.  498,  86  Pac.  313,  10  Ann.  Cas. 
1108;    Borgnia  v.   Falk   Co.   147   Wis.  327, 

37  L.R.A.(N.S.)  489,  183  N.  W.  209,  3  N.  C. 
C.  A.  648;  Deibeikis  v.  Link-Belt  Co.  261 
111.  464,  104  N.  £.  211,  Ann.  Cas.  1915A, 
241,  5  N.  C.  C.  A.  401 ;  Re  Opinion  of  Jus- 
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ticeg,  209  MasB.  607,  96  N,  E.  308,  1  N.  C. 
C.  A.  857 ;  Ives  v.  South  Buffalo  R.  Co.  201 
N.  Y.  271,  34  L.R.A.(N.S.)  162,  94  N.  E. 
431,  Ann.  Cas.  1912B,  156,  1  N.  C.  C.  A. 
517;  Sexton  v.  Newark  Dist.  Teleg.  Co.  84 
N.  J.  L.  85,  86  Atl.  455,  3  N.  C.  C.  A. 
569;  State  ex  rel.  Yaple  v.  Creamer,  85 
Ohio  St.  349,  39  L.R.A.(N.S.)  694,  97  N. 
E.  602,  1  N.  C.  C.  A.  30.  The  power  to 
abolish  such  defenses  rests  upon  the  prin- 
ciple that  no  person  has  any  property  right 
or  vested  interest  in  a  rule  of  law,  and 
that  the  legislature  may  change  such  rules 
at  its  pleasure.  Munn  v.  Illinois,  94  U.  S. 
113,  24  L.  ed.  77;  Second  Employers'  Lia- 
bility Cases  (Mondou  v.  New  York,  N.  H. 
&  H.  R.  Co.)  223  U.  S.  1,  56  L.  ed.  327,  38 
L.R.A.(N.S.)  44,  32  Sup.  Ct.  Rep.  169,  1 
N.  C.  C.  A.  875;  Borgnis  v.  Falk  Co.  147 
Wis.  327,  37  L.R.A.(N.S.)  489,  133  N.  W. 
209,  3  N.  C.  C.  A.  649;  Sawyer  v.  El  Paso 
Ic  N.  E.  R.  Co.  49  Tex.  Civ.  App.  106,  108 
S.  W.  718;  Cunningham  v.  Northwestern 
Improv.  Co.  44  Mont.  180,  119  Pac.  564,  1 
N.  C.  C.  A.  720;  Bertholf  v.  O'Reilly,  74 
N.  Y.  509,  30  Am.  Rep.  323;  Deibeikis  v. 
Link-Belt  Co.  261  111.  454,  104  N.  E.  211, 
Ann.  Cas.  1915A,  241,  5  N.  C.  0.  A.  401 
Plaintiff  contends,  however,  that  the  classi- 
fications made  by  the  act  are  unwarranted, 
and  that  the  constitutional  reqnirem«it 
that  all  persons  shall  receive  the-  equal  pro- 
tection of  the  laws  is  infringed  unless  such 
defenses  are  abrogated  as  to  all  employers, 
or  remain  available  to  all  employers,  and 
unless  the  act  applies  to  the  classes  excepted 
from  its  operation  as  well  as  to  those  in- 
cluded therein. 

It  is  universally  recognized  that  such  con- 
stitutional provisions  do  not  prohibit  the 
legislature  from  prescribing  valid  rules  and 
regulations,  nor  from  imposing  valid  duties 
and  obligations,  nor  from  conferring  valid 
rights  and  privileges,  Which  apply  only  to 
those  persons  falling  within  a  specified  class, 
and  not  to  the  genera)  public.  Legislation 
whieh  applies  alike  to  all  persons  within 
the  designated  class,  but  does  not  apply 
to  persons  outside  such  class,  is  w6ll  within 
the  constitutional  requirement,  if  there  be 
reasonable  grounds  for  making  a  distinc- 
tion between  those  who  fall  within  such 
class  and  those  who  do  not.  Barbier  v. 
Connolly,  113  U.  S.  27,  28  L.  ed.  923,  6 
Sup.  Ct.  Rep.  357;  Holden  v.  Hardy,  169 
U.  S.  366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep. 
383:  Magoun  v.  IllinoiB  Trust  &.  Sav.  Bank, 
170  U.  8.  283,  42  L.  ed.  1037,  18  Sup.  Ct. 
Rep.  694;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Matthews,  174  U.  8.  96,  43  L.  ed.  909,  19 
Sup.  St.  Rep.  609;  St.  John  v.  New  York, 
201  U.  S.  633,  50  L.  ed.  896,  26  Sup!  Ct. 
Rep.  554,  6  Ann.  Cas.  909;  Louisville  A 
N.  R.  Co.  v.  Melton,  218  U.  S.  36,  54  L.  ed, 
L.R.A.1916D. 


921,  47  L.R.A.(N.S.)  84,  30  Sup.  Ct.  Rep. 
676;  Mobile,  J.  &  K.  C.  R.  Co.  v.  Turnip- 
seed,  219  U.  S.  35,  65  L.  ed.  78,  32  L.R.A. 
(N.S.)  226,  31  Sup.  Ct.  Rep.  136,  Ann.  Ca«. 
1912 A,  463,  2  N.  C.  C.  A.  24;  Second  Em- 
ployers' Liability  Cases  (Mondou  v.  New 
York,  N.  H.  &  H.  R.  Co.)  223  U.  S.  1, 
56  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  875;  Merritt 
V.  Knife  Falls  Boom  Corp.  34  Minn.  245, 
25  N.  W.  403;  Cameron  v.  Chicago,  M.  k 
St.  P.  R.  Co.  63  Minn.  884,  31  L.R.A.  553, 
65  N.  W.  652;  Nichols  v.  Walter,  37  Minn. 
264,  33  N.  W.  800;  State  ex  rel.  Scheffer 
V.  Justus,  85  Minn.  279,  66  L.R.A.  757,  89 
Am.  St.  Rep.  660,  88  N.  W.  769;  Pfaender 
V.  Chicago  &  N.  W.  R.  Co.  86  Minn.  218,  90 
N.  W.  393;  State  ex  rel.  Young  v.  Standard 
Oil  Co.  Ill  Minn.  86,  126  N.  VV.  527. 

A  classification  for  purposes  of  legisla- 
tion, to  be  valid,  "must  be  based  upon  some 
reason  of  public  policy,  growing  out  of 
the  condition  or  business  of  the  class  to 
which  the  legislation  is  limited."  But  it 
ia  the  province  of  the  legislature  to  deter- 
mine what  differences  or  peculiarities,  of 
condition  or  of  business,  furnish  a  sufficient 
basis  for  applying  a  different  rule  to  those 
engaged  in  such  business  or  those  affected 
by  such  condition,  than  is  applied  to  the 
remainder  of  the  community.  It  is  aim 
the  province  of  the  legislature  to  draw  the 
line  marking  the  boundary  between  one 
class  and  another,  and  between  the  several 
classes  and  the  general  public.  Whoi  such 
questions  have  been  determined  by  the  legis- 
lature, the  legislative  judgment  is  binding 
upon  the  courts,  unless  they  can  point  ont 
that  the  classification  adopted  is  purely 
fanciful  and  arbitrary,  and  that  no  sub- 
stantial or  logical  basis  exists  therefor. 
Cameron  v.  Chicago,  M.  &.  St.  P.  R.  Co.  63 
Minn.  384,  31  L.R.A.  553,  65  K.  W.  652: 
Lonunen  v.  Minneapolis  Gaslight  Co.  6S 
Minn.  106,  33  LJt.A.  437,  60  Am.  St.  Rep. 
450,  68  N.  W.  63;  State  v.  Corbett,  57  Minn. 
345,  24  L.R.A.  498,  4  Inters.  Com.  Rep. 
694,  59  N.  VV.  317;  Joyce  v.  Great  Northern 
R.  Co.  100  Minn.  225,  8  L.R.A.(NJ5.)  756, 
110  N.  W.  976;  State  ex  rel.  Young  v. 
Standard  Oil  Co.  Ill  Minn.  85,  126  N.  W. 
627;  State  ex  rel.  Beek  v.  Wagener,  77 
Minn.  483,  46  L.R.A.  442,  77  Am.  St.  Rep. 
681,  80  N.  W.  633,  778,  1134;  State  e:c  rel. 
Douglas  v.  Wcstfall,  86  Minn.  437,  57 
L.R.A.  297,  89  Am.  St.  Rep.  571,  89  N.  W. 
175;  State  ex  rel.  Board  of  Education  v. 
Brown,  97  Minn.  402,  5  L.R.A.(N.S.)  327, 
106  N.  W.  477 ;  Hunter  v.  Tracy,  104  Minn. 
378,  .116  N.  VV.  922;  Quong  Wing  v.  Kirken- 
dall,  39  Mont.  64,  101  Pac.  250;  Cunning- 
ham V.  Northwestern  Improv.  Co.  44  Mont. 
180,  119  Pac.  554,  1  N.  C.  C.  A.  720;  State 
ex  rel.  Oregon  R.  &■  Nav.  Co.  v,  Clausen,  63 
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Wash.  535,  116  Pac.  7;  Id.,  65  Wash.  156, 
37  L.R.A.(N.S.)  466,  2  N.  C.  C.  A.  823,  3 
N.  C.  C.  A.  509,  117  Pac.  1101. 

We  think  it  is  within  the  discretion  of 
the  legislature  to  place  in  a  class  by  them- 
selves those  employers  and  those  employees 
who,  for  the  reason  that  they  are  engaged 
in  interstate  commerce,  are  subject  to  the 
laws  which  have  been,  or  may  be,  passed 
by  Congress.  Within  the  domain  of  inter- 
state and  foreign  commerce,  the  power  of 
Congress  is  supreme;  and  the  legislature 
may  well  refrain  from  including,  within 
the  operation  of  the  state  laws,  those  per- 
sons as  to  whom  such  laws  are,  or  may  be, 
rendered  nugatory  by  the  laws  of  the  Unit- 
ed States.  Deibcikis  T.  Link-Belt  Co.  261 
III.  454,  104  N.  E.  211,  Ann.  Cas.  1915A, 
241,  5  N.  C.  C.  A.  401.  Tlie  suggestion  that 
the  present  law  does  not  exclude  from  its 
operation  all  who  are  engaged  in  interstate 
commerce,  but  only  those  who  are  engaged 
in  such  commerce  by  railroad,  is  sufficiently 
answered  by  the  decisions  affirming  the 
validity  of  laws  which  apply  only  to  those 
engaged  in  interstate  commerce  by  railroad. 
Second  Employers'  Liability  Cases  (Mondou 
V.  New  York,  N,  H.  &  H.  R.  Co.)  223  U.  S. 
1,  56  L.  ed.  327,  38  L.Rj^.(N.S.)  44,  32  Sup. 
Ct.  Rep.  169,  1  N.  C.  C.  A.  873. 

Other  courts  have  held,  and  we  think 
for  sufficient  reasons,  that  the  exclusion  of 
domestic  servants,  farm  laborers,  and  per- 
sons whose  employment  is  casual  only,  from 
the  operation  of  laws  providing  compen- 
sation for  injured  workmen,  is  within  the 
proper  discretion  of  the  legislature.  Re 
Opinion  of  Justices,  209  Mass.  607.  96  N. 
E.  308,  1  N.  C.  C.  A.  657;  Borgnis  v.  Falk 
Co.  147  Wis.  327,  37  L.R.A.(N.S.)  489,  133 
N.  W.  209,  3  N.  C.  C.  A.  649;  Deibeikis  v. 
Link-Belt  Co.  261  111.  454,  104  N.  E.  211, 
Ann.  Cas.  1915A,  241,  6  N.  C.  C.  A.  401; 
Dirkin  v.  Great  Northern  Paper  Co.  110 
Me.  874,  86  Atl.  320,  Ann.  Cas.  1014D, 
396. 

We  also  think  that  the  legislature  is 
well  within  its  prerogative  when  it  places 
in  one  class  employers  who  become  subject 
to  the  provisions  of  part  2  of  the  act,  and 
in  another  class  employers  who  do  not  be- 
come subject  to  such  provisions;  also  when 
it  places  in  one  class  employees  who  be- 
come subject  to  such  provisions,  and  in 
another  class  employees  who  do  not  become 
subject  thereto.  Employers  who  become 
subject  to  part  2  thereby  tender  to  their 
employees,  as  a  consideration  for  exemption 
from  common -law  liabilities,  rights  and 
privileges  which  did  not  previously  exist, 
and  offer  to  assume  the  burden  of  duties 
and  obligations  which  \^ere  not  previously 
imposed  upon  them.  Employees  who  be- 
come subject  to  part  2  thereby  tender  to 
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their  employers  immunity  from  common- 
law  actions  as  a  consideration  for  the  rights 
and  remedies  provided  for  by  part  2.  These 
propositions  become  binding  contracts  in 
respect  to  all  who  accept  them,  and  remain 
as  continuing  offers  to  those  who  have  not 
accepted  them.  An  employer  or  employee 
who,  at  his  option,  may  secure  all  the  ad- 
vantages possessed  by  any  other,  is  hardly 
in  a  position  to  claim  that  he  is  discriminat- 
ed against.  The  legislature  has  the  power 
to  determine  the  public  policy  of  the  state, 
and,  in  furtherance  of  any  policy  adopted 
by  it,  may  enact  proper  laws  tending  to 
induce  conformance  therewith.  The  defenses 
of  contributory  negligence,  assumption  of 
risk,  and  negligence  of  a  fellow  servant, 
were  doubtless  abrogated  in  the  cases  speci- 
fied, and  not  abrogated  in  other  cases,  to 
induce  an  acceptance  of  the  provisions  of 
part  2  of  the  act.  But  notwithstanding  this 
purpose,  the  act  permits  any  employer  to 
place  himself  within  either  class  of  em- 
ployers at  his  election,  and  to  change  from 
one  to  the  other  if  he  so  desires;  it  also 
permits  any  employee  to  place  himself  with- 
in either  class  of  employees  at  his  election, 
and  to  change  from  one  to  the  other  if  he 
80  desires.  Such  legislation  is  not  dis- 
criminatory and  is  not  inhibited  by  th« 
Constitution.  Furthermore,  if  its  validity 
rested  upon  the  distinction  between  the  two 
classes  of  employers  and  the  distinction  be- 
tween the  two  classes  of  employees,  we  could 
not  say  that  such  distinction  is  so  fanciful 
and  arbitrary,  or  so  wanting  in  substance, 
that  the  legislature  is  prohibited  from  ap- 
plying rules  to  one  class  which  it  does  not 
apply  to  the  other.  This  is  in  harmony  with 
the  holding  of  other  courts.  State  ex  rel. 
Yaple  V.  Creamer,  85  Ohio  St.  840,  89 
L.R.A.(N.S.)  694,  97  N.  E.  602,  1  N.  C.  C. 
A.  30;  Borgnis  v.  Falk  Co.  147  Wis.  327, 
37  L.R.A.(N.S.)  489,  133  N.  W.  209,  3  N. 
C.  C.  A.  649;  Sexton  v.  Newark  Dist.  Teleg. 
Co.  84  N.  J.  L.  85,  88  Atl.  451,  3  N.  C.  C. 
A.  569;  Deibeikis  v.  Link-Belt  Co.  261  111. 
454,  104  N.  E.  211,  Ann.  Cas.  1915A,  241, 
5  N.  C.  C.  A.  401. 

The  act  provides  that  every  employer 
and  every  employee  shall  be  presumed 
to  have  accepted  and  become  subject  to 
part  2  of  the  act,  "unless  otherwise  ex- 
pressly stated  in  the  contract,  in  writ- 
ing, or  unless  written  or  printed  notice 
has  been  given,"  in  the  manner  prescribed 
in  the  act,  that  he  has  elected  not  to  become 
subject  thereto.  It  is  beyond  question  that 
the  legislature  has  power  to  create  this 
presumption,  and  to  require  those  who  elect 
not  to  come  under  the  provisions  of  part  2, 
to  give  notice  thereof  in  the  manner  pre- 
scribed. The  act  also  provides  the  manner 
in   which  one  who  is   subject  to  the  pro- 
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visions  of  part  2  may  thereafter  change 
and  become  not  subject  thereto,  and  the 
manner  in  which  one  who  is  not  subject 
to  such  provisions  may  thereafter  change 
and  accept  them.  The  choice  is  no  less 
voluntary  and  optional  because  a  party  is 
deemed  to  have  accepted  these  provisions, 
unless  he  give  notice  to  the  contrary,  than 
it  would  be  if  he  were  deemed  not  to  have 
accepted  them  until  he  gave  notice  to  that 
effect. 

The  act  provides  that,  if  both  employer 
and  employee  become  subject  to  part  2 
thereof,  the  employer  shall  make  compen- 
sation according  to  the  schedules  contained 
in  the  act,  "in  every  case  of  personal  injury 
or  death  of  his  employee,  caused  by  accident, 
arising  out  of  and  in  the  course  of  employ- 
ment, without  regard  to  the  question  of 
negligence,  except  accidents  which  are  inten- 
tionally self-inflicted  or  when  the  intoxica- 
tion of  such  employee  is  the  natural  or 
proximate  cause  of  the  injury."  Gen.  Stat. 
1913,  §  8203.  It  also  provides  that,  in  case 
both  employer  and  employee  become  subject 
to  part  2,  such  election  "shall  be  a  sur- 
render by  the  parties  thereto  of  their  rights 
to  any  other  method,  form  or  amount  of 
compensation  or  determination  thereof  than 
as  provided  in  part  2  of  this  act,  and  an 
acceptance  of  all  the  provisions  of  part  2 
of  this  act"  [§  8204].  The  rights,  remedies, 
and  liabilities  provided  by  part  2  are  sub- 
stituted for  those  previously  existing,  and 
the  parties  are  limited  thereto.  It  is 
competent  for  the  parties  to  enter  into  such 
an  agreement,  especially  if  they  are  author- 
ized by  law  so  to  do;  and,  so  long  as  the 
privilege  is  given  them  to  elect  whether 
they  will  or  will  not  become  bound  by  the 
provisions  tliereof,  the  agreement  Is  volun- 
tary, and  none  of  the  constitutional  rights 
of  the  parties  are  infringed  by  requiring 
that  the  terms  of  the  agreement,  if  entered 
into,  shall  be  those  prescribed  by  the  act. 
Sexton  V.  Newark  Dist.  Teleg.  Co.  84  N.  J. 
L.  85,  86  Atl.  461,  3  N.  C.  C.  A.  560;  Borgnis 
V.  Falk  Co.  147  Wis.  327,  37  L.R.A.(N.S.) 
489,  133  N.  W.  200,  3  N.  C.  C.  A.  649; 
Deibeikis  v.  Link-Belt  Co.  261  III.  464,  104 
N,  E.  211,  Ann.  Cas.  1015A,  241,  6  N.  C. 
O.  A.  401;  State  ex  rel.  Yaple  v.  Creamer, 
85  Ohio  St.  349,  39  I.,.R.A.(N.S.)  894,  07 
N.  E.  602,  1  N.  C.  C.  A.  30;  Re  Opinion  of 
Justices,  209  Mass.  607,  96  N.  E.  308,  1 
N.  C.  C.  A.  637;  Cunningham  v.  Northwest- 
ern Improv.  Co.  44  Mont.  180,  110  Pac. 
654,  1  N.  C.  C.  A.  720. 

The  section  of  the  act  most  vigorously 
assailed  is  §  33  (§  8220,  Gen.  Stat.  1913), 
which  provides  for  cases  in  which  the  em- 
ployee is  entitled  to  compensation  from  his 
employer  under  part  2,  for  injuries  which 
occurred  under  circumstances  also  creating 
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a  liability  against  a  third  party.  In  case 
such  third  party  is  also  subject  to  the  pro- 
visions of  part  2,  the  employee  may  either 
recover  from  his  employer  the  relief  pre- 
scribed by  the  act,  or  may  bring  an  action 
against  such  third  party,  but  cannot  proceed 
against  both.  If  he  proceed  against  the 
third  party,  his  recovery  is  limited  to  the 
relief  prescribed  by  the  act.  If  he  takes 
compensation  from  his  employer  (uider  the 
act,  the  employer  becomes  subrogated  to  his 
right  of  action  against  the  third  party,  and 
may  recover  the  aggregate  amount  payable 
to  the  employee,  with  costs,  disbursements, 
and  reasonable  attorneys'  fees.  In  case 
such  third  party  is  not  subject  to  the  pro- 
visions of  part  2,  the  employee  may  main- 
tain an  action  against  him,  without  waiv- 
ing any  rights  against  the  employer,  and 
the  damages  recoverable  are  not  limited 
to  the  relief  prescribed  by  the  act;  but,  if 
the  employee  recover  from  such  third  party, 
the  employer  is  entitled  to  deduct,  from  the 
compensation  payable  by  him  under  the  act, 
whatever  amount  is  actually  received  by 
the  employee  from  the  third  party.  In 
other  words,  if  a  sum  equal  to,  or  exceeding, 
the  compensation  payable  undo-  the  act,  is 
actually  collected  from  the  third  party,  the 
employer  is  relieved  from  liability,  but,  if 
the  sum  actually  collected  be  less  than  the 
amount  payable  under  the  act,  he  must 
make  good  the  deficiency.  If,  instead  of 
prosecuting  an  action  against  sueh  third 
party,  the  employee  collects  compensation 
from  his  employer,  the  employer  becomes 
subrogated  to  the  rights  of  the  employee 
against  the  third  party,  and  may  maintain 
an  action  against  him  for  the  recovery  of 
the  damages  sustained  by  the  employee,  but, 
after  reimbursing  himself  for  the  compen- 
sation payable  to  the  employee,  and  for  the 
costs,  attorneys'  fees,  and  expenses  of  col- 
lecting the  damages,  the  employer  must  pay 
over  to  the  employee  any  surplus  remaining 
of  the  amount  collected.  We  find  nothing 
in  these  provisions  contravening  any  of  the 
provisions  of  the  Constitution.  They  apply 
to  and  bind  only  those  who  have  voluntarily 
accepted  and  agreed  to  them. 

A  careful  examination  of  the  entire  act 
satisfies  us  that  it  contains  nothing  pro- 
hibited by  either  the  state  or  Federal  Con- 
stitution. The  5th  Amendment  to  the  Fed- 
eral Constitution  applies  only  to  proceedings 
under  the  Federal  laws,  and  has  no  bearing 
upon  the  instant  case.  Section  4  of  article 
1  of  the  state  Constitution,  securing  the 
right  of  trial  by  jury  in  all  cases  at  law, 
expressly  provides  that  such  riglit  may  be 
waived.  Where  employer  and  employee  both 
become  subject  to  the  provisions  of  part  2 
of  the  act,  they  thereby  waive  a  jury  trial 
as  to  matters  governed  by  such  provisions. 
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Such  right  remains  unchanged,  however,  as 
to  all  other  matters  and  all  other  persons. 
The  rights  set  forth  and  declared  in  §  8 
of  article  1  of  the  Constitution  do  not  ap- 
pear to  have  been  infringed.  The  prohibition 
contained  in  §  13  of  article  1  has  no  bearing 
upon  the  case  whatever.  The  fact  that 
the  provisions  of  part*2  of  the  act  apply 


to  those  only  who  elect  to  be  governed 
thereby  obviates  the  objections  to  the  act, 
not  hereinbefore  considered,  which  are  based 
upon  the  provisions  contained  in  the  14th 
Amendment  to  the  Federal  Constitution  and 
§  2  of  article  1  of  the  state  Constitution. 
Order  affirmed. 


MINNESOTA  SCPKEME  COUBT. 

SENA  ODENBREIT,  Appt., 

V. 

ANNE  UTHEIM,  Respt. 

(—  Minn.  — ,  164  N.  W.  741.) 

Specific  performance  ^  contract  to 
adopt. 

1.  Where,  under  an  oral  contract  to  adopt 
an  infant  and  to  give  her  a  specified  portion 
of  the  property  of  her  foster  parents  at 
their  death  in  consideration  of  the  relin- 
quishment of  all  parental  rights  by  her  nat- 
ural parents,  the  child  is  reared  as  the 
child  of  her  foster  parents,  and  renders  to 
them  all  the  duties  and  services  of  a  daugh- 
ter until  she  attains  her  majority,  and  such 
foster  parents  die  without  having  legally 
adopted  her  and  without  making  any  provi- 
sion for  her  by  will  or  otherwise,  the  prop- 
erty rights  provided  for  in  such  contract 
may  be  enforced  in  equity;  and  where  the 
property  consista  of  real  estate,  or  sucli 
rights  have  not  been  submitted  to  the  pro- 
bate court  for  determination,  they  are  not 
barred  by  a  final  decree  of  the  probate  court 
assigning  the  property  to  others. 
For  other  cases,  see  Specific  Performance, 

1.  o,  in  Dig.  1-52  N.  S. 
Adoption  —  riglits  under  contract. 

2.  If  the  contract  merely  provided  that 
she  should  be  adopted,  and  contained  no 
express  provision  in  respect  to  property 
rights,  she  became  entitled  to  the  property 
rights  given  by  statute  to  an  adopted  child. 
For  other  cases,  see  Descent  and  Distribu- 
tion, I.  d,  %n  Dig.  1-52  A".  B. 

Parent  and  <Alld  ^  riglits  of  adopted 
clilld. 

3.  The  property  rights  of  an  adopted  child 
are  now  the  same  as  those  of  a  natural 
child. 

For  other  cases,  see  Descent  and  Distribu- 
tion, I.  d,  in  Dig.  1-52  N.  8. 
Will  —  disinheritance  of  child. 

4.  A  parent  may,  by  will,  entirely  dis- 
inherit a  child. 

For  other  cases,  see  Wills,  III.  c,  in  Dig. 
1-52  y.  8. 

Ck>nrts  —  probate  —  rights  of  preter- 
mitted child. 

5.  The  rights  given  by  §  7260,  Gen  Stat. 

Headnotes  by  Tatlob,  0. 

Note. —  As  to  right  of  adopting  parent 
to  disinherit  adopted  child,  see  annotation 
following  this  case,  post,  424. 
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1913,  to  a  pretermitted  child,  must  be  en- 
forced in  the  probate  court,   and  if  not  so 
enforced  are  barred  by  the  final  decree  of 
that  court. 
For  other  oases,  see  Judgment,  II.  d,  5,  in 

Dig.  1-52  N.  8. 
Judgment  —  distributing  estate  —  rights 

of  adopted  child. 

6.  The  allegations  of  the  complaint  failed 
to  show  that  the  contract  in  controversy 
contained  any  express  provision  to  give 
plaintiff  a  portion  of  the  property  of  her 
foster  parents.  Consequently  she  has  no 
greater  rights  in  such  property  than  are 
given  by  statute  to  an  adopted  child,  and 
such  rights  were  barred  by  the  final  decree 
of  the  probate  court  assigning  the  property 
to  the  devisee  named  in  the  will. 
For  other  cases,  see  Judgment,  11.  d,  5,  in 

Dig.  1-52  A".  8. 

(November  S,  191S.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  Court  for  Lac  Qui  Parle  Coun- 
ty sustaining  a  demurrer  to  the  complaint 
in  an  action  brought  to  enforce  specific  per- 
formance of  a  contract  of  adoption.  Af- 
firmed. 

The  facts  are  stated. in  the  Commissioner's 
opinion. 

Mr.  G.  H.  Smith,  for  appellant: 

The  amended  complaint  states  a  cause  of 
action. 

1  C.  J.  pp.  1376-1397;  Fiske  v.  Lawton, 
124  Minn.  89,  144  N.  W.  455;  Crawford  v. 
Wilson,  139  Ga.  6.54,  44  L.R.A.(N.S.)  776, 
78  S.  E.  30;  Laird  v.  Vila,  93  Minn.  48, 
106  Am.  St.  Rep.  420,  100  N.  W.  656;  Coul- 
am  V.  Doull,  133  U.  S.  228,  33  L.  ed.  599, 
10  Sup.  Ct.  Rep.  253;  Thomas  v.  Maloney, 
142  Mo.  App.  193,  126  S.  W.  523;  Bray  v. 
Miles,  23  Ind.  App.  432,  54  N.  E.  446,  55 
N.  E.  510;  Svanburg  v.  Fosseen,  75  Minn. 
350,  43  L.R.A.  427,  74  Am.  St.  Rep.  490, 
78  N.  W.  4;  Smith  v.  Olmstead,  88  Cal.  582, 
12  L.R.A.  46,  22  Am.  St.  Rep.  336,  26  Pac. 
521 ;  Mclntire  v.  Mclntire,  64  N.  H.  609,  15 
Atl.  218. 

The  district  court  has,  and  the  probate 
court  has  not,  jurisdiction  where  real  estate 
is  involved  and  the  contract  is  oral. 

Laird  v.  Vila,  93  Minn.  45,  100  Am.  St. 
Rep.  420,  100  N.  W.  656;  Mousscau  v. 
Mousseau,  40  Minn.  238,  41  N.  W.  977; 
Farnham  v.  Thompson,  34  Minn.  335,  57 
Am.  Rep.  59,  26  X.  W.  9 ;  Svanburg  v.  Fos- 
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seen,  75  Minn.  350,  43  L.R.A.  427,  74  Am. 
St.  Rep.  490,  78  N.  W.  4 ;  State  ex  rel.  Union 
Nat.  Bank  v.  Probate  Ct.  103  Minn.  328, 
115  N.  W.  173. 

Mr.  N.  F.  Soderberg,  for  respondent: 

Tlie  complaint  herein  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 

Fiske  V.  Lawton,  124  Minn.  85,  144  N.  W. 
455;  Albring  v.  Ward,  137  Mich.  352,  100 
N.  W.  609;  Burns  v.  Smith,  21  Mont.  251, 
69  Am.  St.  Rep.  653,  53  Pac.  742;  Brant- 
ingham  v.  Huff,  174  N.  Y.  53,  95  Am. 
St.  Rep.  545,  66  N.  E.  620;  Jordan 
V.  Abney,  97  Tex.  296,  78  S.  W.  486;  Kirk 
T.  Middlebrook,  201  Mo.  245,  100  S.  W.  450; 
Sorenson  v.  Rasmussoi,  114  Minn.  324,  35 
L.R.A.(N.S.)  216,  131  N.  W.  325;  Sharkey 
V.  McDermott,  91  Mo.  647,  60  Am.  Rep. 
270,  4  S.  W.  107 ;  Stellmacher  v.  Bruder,  89 
Minn.  507,  99  Am.  St.  Rep.  609,  OS  N.  W. 
324;  Lowe  v.  Lowe,  83  Minn.  206,  86  N.  W. 
11;  Haubrich  v.  Haubrich,  118  Minn.  394, 
136  N.  W.  1025;  Laird  v.  Villa,  93  Minn. 
45,  106  Am.  St.  Rep.  420,  100  N.  W.  656; 
Whitby  V.  Motz,  125  Minn.  43,  51  L.R.A. 
<N.S.)  645,  145  N.  W. -623;  Bengtsson  v. 
Johnson,  75  Minn.  321,  78  N.  W.  3;  Hadley 
V.  Bourdeaux,  90  Minn.  177,  95  N.  W.  1109. 

The  district  court  has  not  jurisdiction 
over  the  subject  of  the  action. 

Brown  v.  Strom,  113  Minn.  1,  129  N.  W. 
136 ;  Appleby  v.  Watkins,  95  Minn.  455,  104 
N.  W.  301,  5  Ann.  Cas.  471. 

Taylor,  C,  filed  the  following  opinion: 
Appeal  by  plaintiff  from  an  order  sus- 
taining a  demurrer  to  the  complaint.  The 
complaint  contains  allegations  to  the  effect 
that  plaintiff's  mother,  in  1880  and  while 
on  her  deathbed,  requested  Anfln  Utheim 
and  Marith  Utheim,  his  wife,  who  were 
childless,  to  adopt  plaintiff,  who  was  then 
one  and  one  half  years  of  age;  that  they 
consented  on  condition  that  plaintiff's 
father  renounce  all  claims  and  parental 
rights  to  plaintiff;  that  plaintiff's  father 
made  the  required  promise,  and  thereupon 
the  Utheims  took  plaintiff  into  their  home, 
gave  her  the  name  of  Sena  Utheim,  and 
cared  for  and  reared  her  as  their  child; 
that  plaintiff  believed  that  the  Utheims 
were  her  parents  until  she  was  ten 
years  of  age,  when  she  was  told  of  her 
true  parentage  by  a  neighbor;  that  she  re- 
ported to  the  Utheims  what  she  had  been 
Informed,  and  was  told  by  them  "that  she 
had  once  had  other  parents,  but  that  they 
bad  adopted  her,  and  that  she  was  now  their 
child  and  heir,  and  had  no  other  parents, 
but  belonged  to  them,  and  she  believed 
them;"  that  frequently  thereafter  they  in- 
formed plaintiff  "that  she  was  their  child 
and  that  thoir  property  would  go  to  her  on 
their  death:"  that  the  church  record  of  the 
L.R.A.iniOD. 


church  of  which  Anfln  Utheim  was  pastor 
contains  a  statement  in  his  handwriting 
and  signed  by  him  and  his  wife  that  plain- 
tiff was  their  adopted  child  and  their  heir; 
that  Marith  Utiieim  died  in  January,  1897, 
and  at  her  instance  while  on  her  deathbed 
Anfln  Utheim  again  promised  to  "continue 
to  treat  plaintiff  a8*his  child  and  make  her 
his  heir;"  that  plaintiff  lived  with  said  An- 
fln and  Marith  Utheim  until  the  death  of 
Marith  and  thereafter  with  said  Anfln  until 
she  was  in  her  twentieth  year,  and  at  all 
times  treated  and  regarded  them  as  her 
parents,  and  gave  them  the  love,  and  ren- 
dered to  them  all  the  services  and  duties, 
of  a  daughter;  that  after  the  death  of  said 
Marith,  said  Anfln  married  the  defendant; 
that  in  August,  1913,  said  Anfln  died  leav- 
ing a  will,  executed  in  1910,  by  which  he 
gave  all  his  property  to  defendant;  that  the 
property  consisted  principally  of  the  real 
estate  described  in  the  complaint;  and  that 
the  will  was  duly  probated  and  the  entire 
estate  assigned  to  defendant. 

Anfln  and  Marith  Utheim  were  childless. 
They  took  plaintiff  into  their  home  and 
family  at  the  age  of  one  and  one  half  years, 
and  she  lived  with  them  as  a  member  of 
their  family  until  after  she  had  attained 
her  majority.  During  all  tiiis  time  they 
treated  and  regarded  her  the  same  as  if 
she  had  been  their  own  natural  child;  and 
she  treated  and  regarded  them  the  same  as 
if  they  had  been  her  natural  parents,  and 
at  all  times  performed  the  duties  and  serv- 
ices and  gave  them  the  companionship  and 
affection  of  a  daughter.  If  in  doing  so 
plaintiff  fully  performed  on  her  part  the 
terms  of  an  oral  contract,  made  by  her  nat- 
ural parents  for  her  benefit,  which  provided 
that  in  consideration  for  such  performance 
she  should  receive  the  property  of  Anfln  Ut- 
iieim, or  a  specified  portion  thereof,  at  his 
death,  she  had  the  right  at  his  death  to  en- 
force specific  performance  of  such  contract. 
Svanburg  v.  Fosseen,  75  Minn.  350,  43 
L.R.A.  427,  74  Am.  St.  Rep.  490,  78  X.  W. 
4;  Stellmacher  v.  Bruder,  89  Minn.  507,  99 
Am.  St.  Rep.  609,  95  N.  W.  324;  Laird  v. 
Vila,  93  Minn.  45,  106  Am.  St.  Rep.  420, 
100  K.  VV.  656;  Richardson  v.  Richardson, 
114  Minn.  12,  130  N.  W.  4;  Haubrich  v. 
Haubrich,  118  Minn.  394,  136  N.  W.  1025; 
Fiske  V.  Lawton,  124  Minn.  «6,  144  N.  W. 
455;  Rrasch  v.  Reeves,  124  Minn.  114,  144 
N.  W.  744;  Robertson  v.  Corcoran,  125 
Minn.  118,  145  N.  W.  812.  If  the  contract 
provided  merely  that  they  should  adopt  her 
as  their  cliild,  and  did  not  contain  any  ex- 
press provision  that  she  should  receive  the 
property  of  the  Utheims,  or  a  specified  por- 
tion thereof,  she  has  no  other  or  greater 
rights  than  would  have  been  given  her  by 
the   statute   in   case   she   had  been   legally 
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adopted.  Had  she  been  legally  adopted,  she 
would  have  precisely  the  same  rights,  under 
the  statute  as  it  now  exists,  that  are  given 
by  statute  to  a  natural  child. 

Unless  a  parent  has  bound  himself  by 
contract,  based  upon  a  sufficient  considera- 
tion, to  give  his  property,  or  a  specified  por- 
tion thereof,  to  his  child,  he  may  by  will 
dispose  of  all  the  property  that  would  other- 
wise descend  to  the  child  in  any  manner 
that  he  sees  fit.  He  may  entirely  disin- 
herit the  child.  The  statute  provides  how- 
ever: "If  a  testator  omits  to  provide  in  his 
will  for  any  of  his  children  or  the  issue  of 
a  deceased  child,  they  shall  take  the  same 
share  of  his  estate  which  they  would  have 
taken  if  he  had  died  intestate,  unless  it  ap- 
pears that  such  omission  was  intentional, 
and  not  occasioned  by  accident  or  mistake." 
Gen.  Stat.  1013,  §  7260. 

The  power  and  duty  to  determine  to 
whom  property  passes  by  will  or  descends 
by  inheritance  is  vested  in  the  probate 
court;  and  it  is  the  province  of  that  court 
to  determine,  in  the  first  instance,  whether 
s  pretermitted  child  is  entitled  to  inherit 
under  the  statute  above  quoted.  A  child 
claiming  under  that  statute  must  enforce 
such  claim  in  the  probate  proceedings;  and 
if  he  fails  to  do  so  and  the  probate  court 
makes  a  final  decree  assigning  the  property 
to  others,  such  decree  becomes  binding  and 
conclusive  and  operates  to  bar  his  claim 
unless  an  appeal  be  taken  therefrom  in  the 
manner  provided  by  statute. 

In  the  present  case  the  probate  court  al- 
lowed the  will  and  made  a  decree  assigning 
all  the  property  to  defendant  thereunder. 
Xo  appeal  was  taken  fttnn  this  decree.  As- 
suming that  plaintiff,  by  virtue  of  the  con- 
tract, possessed  the  same  rights  as  a  natural 
child,  and  no  others,  she  is  concluded  by  the 
judgment  rendered  by  the  probate  court, 
and  cannot  enforce,  in  this  action,  the  rights 
of  a  pretermitted  child. 

But  if  the  contract  with  the  Utheims  ex- 
pressly provided  not  only  that  plaintiff 
should  be  adopted  by  them,  but  also  that 
she  should  receive  their  property,  or  a 
thild's  share  thereof,  at  their  death,  a  dif- 
ferent question  is  presented.  Under  such  a 
contract,  the  rights  of  plaintiff  would  not 
depend  upon  the  will,  nor  upon  the  laws  of 
descent,  but  would  be  fixed  and  determined 
by  the  contract.  Such  rights  attach  to  the 
proijerty  of  the  decedent  by  virtue  of  the 
express  contract  made  by  him  in  his  life- 
time; and  create,  or  at  least  may  create, 
a  claim  of  title  to  the  property  adverse  to 
the  title  thereto  given  by  will  or  by  the  laws 
of  descent.  The  determination  and  enforce- 
ment of  such  rights  is  ordinarily  beyond  the 
jurisdiction  of  the  probate  court;  and  they 
are  unaffected  by  a  decree  of  the  probate 
L.E.A.1916D. 


court  determining  the  devolution  of  the 
property  of  the  decedent,  at  least  unless 
they  have  been  submitted  to  that  court  for 
determination.  Mousseau  v.  Mousseau,  40 
Minn.  236,  41  N.  W.  977;  Haataja  v.  Saar- 
enpaa,  118  Minn.  255,  136  X.  W.  871;  Svan- 
burg  V.  Fosseen,  75  Minn.  350,  43  L.R.A. 
427,  74  Am.  St.  Rep.  490,  78  N.  W.  4 :  Laird 
V.  Vila,  93  Minn.  45,  106  Am.  St.  Rep.  420, 
100  N.  W.  656. 

It  Is  true  that  such  contracts  were  estab- 
lished and  enforced  in  probate  proceedings 
in  Kleeberg  v.  Schrader,  69  Minn.  136,  72 
N.  W.  59,  and  Fiske  v.  Lawton,  324  Minn. 
85,  144  N.  W.  455;  but  in  each  of  these 
cases  the  claimant  voluntarily  presented  his 
claim  to  the  probate  court,  and  the  prop- 
erty involved  consisted  wholly  of  personal 
property  in  the  hands  of  the  administrator 
over  whom  that  court  had  full  control. 
Where  the  property  involved  consists  of 
real  estate,  the  probate  court  has  no  juris- 
diction to  determine  contested  adverse 
claims  thereto,  asserted  by  one  whose  rights 
do  not  rest  upon  a  will  or  the  laws  of  de- 
scent, against  those  in  whom  a  will  or  the 
laws  of  descent  have  vested  the  title  to  such 
property.  See  the  cases  above  cited,  and 
also  Caron  v.  Old  Reliable  Gold  Min.  Co. 
12  N.  M.  211,  78  Pac.  63,  6  Ann.  Cas.  874, 
and  cases  cited  in  note  appended  thereto. 
The  following  excerpt  from  Haataja  v. 
Saarenpaa,  118  Minn.  255,  136  N.  W.  871. 
applies  with  equal  force  to  the  present  ease: 
"While  it  is  true,  as  insisted  by  the  defend- 
ants, that  the  probate  courts  have  exclu- 
sive original  jurisdiction  over  the  estates 
of  decedents,  and  decrees  within  their  juris- 
diction are  binding  until  set  aside  by  such 
courts  themselves  or  reversed  on  appeal, 
and  are  not  subject  to  collateral  attack  for 
want  of  jurisdiction  not  appearing  on  the 
face  of  the  record,  it  is  equally  true  that 
these  rules  do  not  apply  to  the  instant  case ; 
such  jurisdiction  being  purely  for  the  pur- 
pose of  administration.  The  legal  title  to 
the  land  in  controversy  was  in  Herman 
Hardy  at  the  time  of  his  death,  and,  he 
dying  intestate,  tlie  jurisdiction  of  the  pro- 
bate court  extended  to  the  determination 
of  who  were  his  creditors  and  to  whom  the 
estate  passed  under  the  statute  upon  tis 
death.  Claims  of  parties  against  the  land, 
not  depending  upon  the  law  of  descent,  were 
not  involved  in  the  administration  of  the 
estate,  and  the  probate  court  did  not  and 
could  not  determine  the  question  a.s  to 
whether  the  deceased  had  or  had  not  forfeit- 
ed his  title  as  to  this  plaintiff.  The  decrees 
of  the  probate  court  in  no  wise  determined 
the  rights  or  duties  of  the  deceased  or  the 
defendants  towards  this  plaintiff,  growing 
out  of  the  contract  under  which  the  legal 
title  to  the  land  was  acquired.    State  ex  rel. 
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Union  Nat.  Bank  t.  Probate  Ct.  103  Minn. 
325,  115  N.  W.  173,  and  cases  cited;  2  Dun- 
nell,  Minn.  Dig.  §  7779." 

If  it  appears  from  the  complaint  that,  at 
the  death  of  Anfin  Utheim,  plaintiff  was  en- 
titled to  receive -his  property,  or  a  child's 
portion  thereof,  by  virtue  of  the  contract, 
independent  of  the  laws  of  descent,  she  has 
the  right  to  enforce  such  contract  in  the 
present  action  notwithstanding  the  final 
decree  rendered  by  the  probate  court. 

The  remaining  question  is  whether  it  ap- 
pears from  the  complaint  that  the  Utheims 
contracted  to  give  plaintiff  a  specified  por- 
tion of  their  property.  The  allegations  con- 
tained in  the  complaint  consist  largely  of 
statements  of  evidentiary  facts  rather  than 
statements  of  ultimate,  issuable  facts.  It 
nowhere  states  that  either  of  the  Utheims 
agreed,  as  a  part  of  ^e  contract,  to  give 
plaintiff  their  property  or  a  specified  por- 
tion thereof.  It  alleges  that  after  plaintiff 
learned  that  the  Utheims  were  not  her  par- 
ents, they  repeatedly  made  statements  to 
her  to  the  effect  that  she  was  their  adopted 
child  and  heir  and  "that  their  property 
would  go  to  her  on  their  death;"  that  they 
made  and  signed  a  writing  in  the  church 
record  that  she  was  their  adopted  child  and 
heir;  and  that,  while  Marith  Utheim  was 
on  her  deathbed,  Anfin  Utheim  promised  to 
"continue  to  treat  plaintiff  as  his  child 
and  make  her  his  heir."  It  would  seem  to 
be  a  fair  Inference  from  these  statements 
and  from  all  the  other  facts  and  circum- 
stances that  tlie  Utheims  understood  and 
Intended  that   plaintiff  should  occupy   the 


same  position  in  their  family,  and  have  the 
same  right  to  Inherit,  as  a  natural  child. 
Alleging   the   making   of   these   statements 
cannot  fairly  be  construed  as  alleging  that 
the  Utheims  had  made  an  irrevocable   con- 
tract to   give   plaintiff   other   and   greater 
rights  in  their  property  than  a  natural  cliild 
would  possess,  and  bad  deprived  themselves 
of  the  power  to  dispose  of  their  property  by 
will.    So  far  as  the  complaint  discloses,  the 
agreement   between   plaintiff's   parents    and 
the  Utheims  contemplated  only  that  plain- 
tiff should  be  adopted  by  the  Utheims,  and 
contained  no  provision  whatever  in  respect 
to    property    rights.      The    Utheims    took 
plaintiff  into  their  family  and  reared  her  as 
their   own   child   pursuant   to   such    agree- 
ment; and  we  think  the  subsequent  state- 
ments made  by  them  had  reference  to  this 
original  agreement  and  the  status  to  which 
plaintiff  was  entitled  thereunder,  and  can- 
not be  construed  as  establishing  contractual 
rights  in  their  property.     Especially  so   in 
view  of  the  rule  that  a  claim  for  such  con- 
tractual   rights    can    be   given    effect    only 
when  clearly  and  satisfactorily  established. 
To  contract  to  give  an  adopted  child  great- 
er rights  than  the  law  gives  a  natural  child 
is  contrary  to  common  experience;   and   if 
a  litigant  bases  his  claim  upon  such  a  con- 
tract, he  should  allege  such  contract,  and 
not  leave  it  to  be  spelled  out  from  allega- 
tions   of    the    making   of    scattered    state- 
ments which,  in  view  of  the  ordinary  course 
of  human  conduct,  are  more  consistent  with 
a  different  theory. 
Order  affirmed. 


Annotation — Right  of  adopting  parent  to  disinherit  adopted  child. 


In  general. 

Since  adoption  was  unknown  to  the 
common  law,  the  rights  of  an  adopted 
child  are  statutory,  and  vary  as  the  stat- 
utes vary  in  the  different  jurisdictions. 
But,  speaking  generally,  adoption  means 
"to  take  into  one's  family  the  child  of 
another  and  g^ve  him  or  her  the  rights, 
privileges,  and  duties  of  a  child  and 
heir."  (Black's  Law  Diet.)  No  cases 
have  been  found  in  which  the  statute 
confers  upon  the  adopted  child  greater 
rights  than  a  child  bom  in  lawful  wed- 
lock would  have.  So,  the  right  of  an 
adopting  parent  to  cut  off  the  adopted 
child  by  will  cannot  be  denied  if  he 
could  cut  off  his  own  natural  child.  On 
the  other  hand,  some  statutes  make  ex- 
ceptions to  the  rule  that  the  adopted 
child  has  the  same  rights  as  a  natural 
child,  in  which  case  the  right  to  cut  off 
the  former  under  certain  circumstances 
or  by  certain  means  is  not  measured  by 
L.R.A.1916D. 


the  inability  to  cut  off  a  natural  child 
under  the  same  circumstances  or  by  the 
same  means.  What  has  been  said  thus 
far  is  upon  the  assumption  that  there 
was  no  contract,  express  or  implied, 
which  obligated  the  adopting  parent  to 
leave  property  to  the  child  by  will  or  to 
permit  him  to  inherit.  The  question  of 
the  rights  of  an  adopted  child  under  such 
contract  is  covered  in  the  note  to  Bau- 
mann  v.  Kusian,  44  L.R.A.(N.S.)  766, 
and  is  not  considered  here.  There  are 
many  cases  there  cited  in  which  it  is 
indirectly  held  or  assumed  that  an  adopt- 
ing parent  may,  in  the  absence  of  a  con- 
tract, cut  off  the  adopted  child  by  will, 
but  those  cases  are  not  cited  here.  That 
note  covers  in  a  practical  way  the  most 
important  questions  decided  in  Oden- 
BREiT  V.  Utheim,  ante,  421. 

Where  natural  heir  may  be  cnt  oS. 

Because  of  the  fact  that  an  adopted 
child's  right  to  inherit  from  the  adopting 
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parent  is  the  same  as  it  would  be  if  he 
were  the  natural  child  of  the  same  per- 
son, be  can  be  cut  off  from  his  share  by 
the  will  of  the  adopting  parent  the  same 
as  if  he  were  the  natural  child  of  the 
adopting  parent.  Steele  v.  Steele  (1901) 
161  Mo.  566,  61  S.  W.  815;  Grantham 
V.  Gossett  (1904)  182  Mo.  651,  81  S.  W. 
895  (an  indirect  holding) ;  Fugat  v.  Allen 
(1906)  119  Mo.  App.  183,  95  S.  W.  980; 
Horton  v.  Troll  (1914)  183  Mo.  App. 
677,  167  S.  W.  1081;  Gatch  v.  Bumes 
(1905)  132  Fed.  485  (the  question  was 
not  directly  before  the  court,  and  the 
statement  refers  to  the  law  in  Missouri. 
The  decision  was  afSrmed  in  (1905)  70 
C.  C.  A.  357, 137  Fed.  781,  and  certiorari 
denied  in  (1905)  199  U.  S.  605,  50  L.  ed. 
330,  26  Sup.  Ct.  Rep.  746;  Pemberton 
V.  Perrin  (1913)  94  Neb.  718,  144  N.  W. 
164,  Ann.  Cas.  1915B,  68  (an  incidental 
holding);  Wright's  Estate  (1890)  11  Pa. 
Co.  Ct.  492;  Clark  v.  West  (1903)  96 
Tex.  437,  73  S.  W.  797;  Logan  v.  Lennix 
(1905)  40  Tox.  Civ.  App.  62,  88  S.  W. 
364;  Masterson  v.  Harris  (1915)  —  Tex. 
— ,  174  S.  W.  570.  And  see  reference, 
supra,  to  note  in  which  many  cases  are 
cited  wherein  this  proposition  is  assumed, 
or  held  to  be  correct  by  necessary  im- 
plication. 

In  Bowdlear  v.  Bowdlear  (1873)  112 
Mass.  184,  the  testator  had  provided  for 
a  later  adopted  child,  referring  to  her  by 
name  as  it  was  before  the  adoption.  The 
suit  was  to  permit  her  to  take  against 
the  will  the  share  that  she  would  have 
taken  if  no  will  had  been  made.  By 
necessary  inference  the  court  held  that 
the  adopting  parent  may  cut  off  the 
adopted  child  with  less  than  she  would 
inherit  in  ease  of  intestacy. 

Wliere  natural  heir  may  not  be  ont 
off — where  rights  are  aame  mm  those 
of  natural  heir. 

If  the  parent  does  not  have  the  pwwer 
to  cut  off  the  share  of  a  natural  child, 
and  the  right  of  inheritance  of  an  adopt- 
ed child  is  the  same  as  that  of  a  natural 
child,  of  course,  the  adopted  child  can- 
not be  cut  off.  Hosser's  Succession 
(1885)  37  La.  Ann.  839. 

If  the  rights  of  inheritance  from  the 
parent  are  the  same  between  natural 
and  adopted  children,  anything  that  pre- 
vents the  one  from  being  cut  off  will  like- 
wise prevent  the  other.  So,  it  has  been 
held  that  the  adoption  of  a  child  after 
the  making  of  a  will  in  which  no  pro- 
vision has  been  made  for  the  child  op- 
erates as  a  revocation  of  the  will.  (Hil- 
pire  V.  Claude  (1899)  109  Iowa,  159,  46 
L.R.A.  171,  77  Am.  St.  Rep.  524,  80  N. 
L.RJV.1916D 


W.  332;  Glascott  v.  Bra^  (1901)  111 
Wis.  605,  56  L.R.A.  258,  87  N.  W.  853.) 
In  these  cases  the  statute  was  inter- 
preted as  giving  the  adopted  child  the  - 
same  rights  as  those  of  a  natural  child. 
There  are  some  cases  cited  under  the 
next  heading  in  which  the  statutes  were 
interpreted  as  not  making  the  adopted 
child  equal  in  this  respect  to  a  natural 
child.  So  the  opposite  result  is  reached. 
But  it  will  be  noted  that  those  cases,  as 
well  as  these,  support  the  principle  here 
stated.  The  question  of  revocation  of  a 
will  by  the  adoption  of  a  child  is  not 
within  the  scope  of  this  note,  and  its 
consideration  is  merely  an  incident  to 
the  question  here  considered. 

Likewise  it  has  been  held  that  "the 
adoption  of  a  child  after  the  making 
of  a  will  bringfs  it  within  the  provisions 
of  a  statute  providing  that  on  the  birth  of 
a  child  after  making  of  a  will,  unless  an 
intention  to  disinherit  it  shall  appear 
from  the  will,  the  devises  and  legacies 
shall  be  abated  in  equal  proportions  to 
raise  a  portion  for  such  child  equal  to 
that  which  such  child  would  have  been 
entitled  to  receive  out  of  the  estate  of 
testator  had  he  died  intestate,  where,  by 
statute,  an  adopted  child,  for  the  pur- 
pose of  inheritance,  is  declared  to  be 
in  law  the  child  of  the  parents  the  same 
as  if  he  had  been  bom  to  them  in  law- 
ful '  wedlock."  Flannigan  v.  Howard 
(1902)  200  m.  396,  59  L.R.A.  664,  93 
Am.  St.  Rep.  201,  65  N.  E.  782. 

And  it  has  also  been  held  that  failure 
to  mention  an  adopted  child  in  the  will 
gives  the  child  all  the  rights  of  a  preter- 
mitted heir  (the  same  as  if  she  were  the 
natural  child),  so  that  she  may  obtain 
her  share  of  the  estate  if  a  natural  child 
could  under  like  circumstances.  Thomas 
V.  Maloney  (1910)  142  Mo.  App.  193, 
126  S.  W.  522. 

—  vrhere  rlghta  are  less  than  those  of 
natural  child. 

If  the  rights  of  the  adopted  child  are 
in  some  respects  less  than  those  of  a 
natural  child,  then  this  line  of  argument 
is  not  applicable,  and  the  adopted  child 
may  be  cut  off,  even  though  a  natural 
child  could  not,  under  the  same  circum- 
stances or  by  the  same  means,  be  cut  off. 
For  example,  it  has  been  held  that  the 
adopted  child  is  cut  off  by  the  will,  of 
the  adopting  parent  made  before  th» 
adoption,  in  which  no  provision  is  made 
for  it  (see  cases  cited  under  precediiig 
heading,  where  a  different  result  is 
reached  under  almost  identical  statutes, 
which  were  interpreted  as  giving  the 
adopted  child  the  same  rights  as  those 
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of  a  natural  heir;  observe  that  the  ques- 
tion of  revocation  of  a  will  by  the  sub- 
sequent adoption  of  a  child  is  not  the 
'  question  that  is  here  annotated), 

— where  a  statute  provides  that  "if, 
After  the  making  of  a  will,  the  testator 
shall  have  bom  to  him  legitimate  issue, 
who  shall  survive  him,  or  shall  have  post- 
humous issue,  then  such  will  shall  be 
deemed  revoked,  unless  provision  shall 
have  been  made  in  such  will  for  such 
issue,"  even  though  by  the  general  stat- 
utes the  right  of  an  adopted  child  to  in- 
herit would  be,  in  the  absence  of  the 
statute  just  quoted,  the  same  as  that  of  a 
natural  child,  Davis  v.  Fogle  (1890)  124 
Ind.  41,  7  L.BJV.  485,  23  N.  E.  860; 

— where  a  statute  provides  that  mar- 
riage and  issue  shall  operate  as  a  revo- 
cation of  a  will  made  prior  thereto, 
there  being  in  this  case  a  marriage  and 
adoption,  but  no  birth  of  issue.  Be  Ck>m- 
assi  (1895)  107  OaL  1,  28  L.R.A.  414, 
40  Pa«.  15; 

— fwhereby  statute  the  birth  of  a  child,- 
after  the  parent's  will  is  made  in  which 
no  provision  is  made  for  the  child,  re- 
vokes the  will,  and  the  general  statutes 
give  to  the  adopted  child  the  same 
rights  as  a  natural  child  except  in  cer- 
tain events  having  no  reference  to  the 
revocation  of  wills.  Re  Gr^ory  (1893) 
16  Misc.  407,  37  N.  Y.  Supp.  925; 

—where  the  statute  provided  that  "any 
person  desirous  to  adopt  a  child,  so  as 
to  make,  it  capable  of  inheriting  his  es- 
tate, real  and  personal,  or  to  change  the 
name  of  one  previously  adopted,  may 
make  a  declaration  in  writing;  .  .  . 
which,  being  acknowledged  by  the  de- 
clarant before  the  probate  judge  of  the 
county  of  his  residence,  .  .  .  has  the 
effect  to  make  such  child  capable  of  in- 
heriting such  estate  of  the  declarant,  and 
of  changing  its  name  to  the  one  stated 
in  the  declaration/'  Bussell  v.  Bussell 


(1887)  84  Ala.  48,  3  So.  900.  (The  ques- 
tion of  revocation  of  the  will  by  the 
birth  of  a  child  later  was  not  before  the 
court,  as  two  thirds  of  the  estate  was 
left  to  testator's  children;  and  it  was 
held  that  the  later  adopted  child  was  not 
included  in  the  term  "children") ; 

— where  a  statute  provides  that,  "when 
any  person  shall  make  his  last  will  and 
testament  and  afterwards  shall  marry  or 
have  a  child  or  children  not  provided  for 
in  such  will,  and  die,  leaving  a  widow 
and  child,  or  either  a  widow  or  child  or 
children,  although  such  child  or  children 
be  born  after  the  death  of  their  father, 
every  such  person  so  far  as  shall  regard 
the  widow  or  child  or  children  after- 
bom,  shall  be  deemed  and  construed  to 
die  intestate  and  sueh  widow,  child  or 
children  shall  be  entitled  to  such  pur- 
parts, shares  and  dividends  of  the  estate 
real  and  personal  of  the  deceased,  as  if 
he  had  actually  died  without  any  will." 
Goldstein  v.  Hammell  (1912)  236  Pa. 
305,  84  Atl.  772,  affirming  (1912)  49  Pa. 
Super.  Ct.  39. 

Remedy  aa  pretermitted  heir. 

Assuming  that  there  was  a  legal  adop- 
tion and  that  there  was  no  contract  in 
addition  thereto,  as  the  court  in  Odex- 
BBEiT  V.  Utheiu,  ante,  421,  assumes  or 
holds,  the  remedy  of  an  adopted  child  as 
a  pretermitted  heir  would  be,  generally 
speaking,  ,the  same  as  that  of  a  natural 
child.  So  the  court  held.  What  the 
remedies  of  a  pretermitted  heir  are,  is 
discussed  in  note  to  Lowery  v.  Hawker, 
37  L.R.A.(N.S.)  1143;  and  some  eases, 
on  right  of  children  omitted  by  testator, 
are  cited  in  note  in  34  L.R.A.(N.S.)  966. 
These  questions  are  not  within  the  scope 
of  the  present  note,  but  they  are  decisive 
on  remedy  of  an  adopted  child  as  a  pre- 
termitted heir  after  a  concession  that  the 
remedies  are  the  same  as  those  of  a 
natural  heir.  J.  W.  M. 


MINNESOTA  SUPREME  COURT. 

JAMES  JOYCE,  Appt., 

V. 

VIT^-LAGE  OF  JANESVILLE  et  al.,  Respts. 

(—  Minn.  — ,  155  N.  W.  1067.) 

Injunction  —  nuisance  —  discharge  of 
sewage. 

1.  In  this  action  to  enjoin  the  defendant 
village  and  its  officerB  from  discliargins 
sewage  upon  plaintiff's  land,  the  court  found 
that  a  ditch  maintained  by  the  village  for 

Hcadnotes  by  Holt,  J. 
L.R.A.1916D. 


surface  drainage  collected  the  overflow  from 
cesspools,  ainka,  and  septic  tanl<a,  and, 
tlirougli  a  tile  drain  constructed  by  the  vil- 
lage, discharged  tlie  same  together  with  sur- 
face waters  upon  and  over  plaintiff's  land 
to  its  detriment  and  injury.  It  was  also 
found  that  the  village  officers  had  no  knowl- 
edge of  the  discharge  of  sewage  into  the 
ditch,  and  that  the  village  was  not  respon- 
sible therefor.    It  is  held: 

The  invasion  of  plaintiff's  lands  as  found 
by  the  court  constituted  a  nuisance  entit- 

Note.  —  As  to  right  of  municipality  to 
create  a  nuisance  by  pollution  at  point 
where  its  sewers  discharge,  see  notes  to 
Piatt  Bros.  &  Co.  v.  Waterbury,  48  L.KA. 
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ling  plaintiff  to  an  injunction  against  its 

continuance  by  the  village. 

For  other  cases,  see  Xuisanoes,  11.  c,  in  Dig. 

1-52  N.  8. 
Same  —  notice. 

2.  That,  if  notice  was  necessary  before 
suit,  the  officers  of  the  village  had  knowl- 
edge and  notice  thereof,  and  the  finding  to 
the  contrary  is  not  sustained  by  the  evi- 
dence, nor  was  the  defense  of  want  of  notice 
made. 

For  other  oases,  see  Nuisances,  It.  o,  in  Dig. 

1-52  .V.  8. 
Mnnteipal    corporation   —   creation    of 

nuisance  —  relief. 

3.  If  a  municipality  invades  private  prop- 
erty and  creates  a  nuisance  thereon,  the  in- 
jured party  is  entitled  to  relief,  and  it  is 
immaterial  how  or  by  what  means  the  mu- 
nicipality or  its  officers  caused  the  Injury. 
F€>r  other  crises,  see  Municipal  Corporations, 

III.  g,  1,  in  Dig.  1-52  N.  8. 
Same  —  notice  of  nuisance  —  service. 

4.  When  the  main  purpose  of  a  suit  is 
to  enjoin  a  city  or  village  from  maintain- 
ing a  private  nuisance,  the  written  notice 
prescribed  by  §  1786,  Gen.  Stat.  1913,  need 
not  be  served  before  suit.  Such  action  is 
not  predicated  upon  negligence  of  the  mu- 
nicipality or  its  officers. 

For  other  cases,  see  Municipal  Corporations, 

in.  g,  S,  in  Dig.  1-oZ  X.  8. 
Nalsance  —  remedy. 

.5.  For  a  continuing  nuisance  there  is  no 
adequate  remedy  at  law. 
For  other  cases,  see  Nuisances,  II.  o,  in  Dig. 

1-52  N.  8. 

(January  21,  1916.) 

APPEAL  by  plaintiff  from  an  order  of  the  '■ 
District  Court  for  Waseca  County  deny- , 
ing  new  trial  of  an  action  brought  to  enjoin 
defendants    from    discharging    sewage    and 
filth  upon  plaintiff's  lands.     Keversed. 

The  facts  are  stated  in  the  opinion.         | 

Mr.    Henry   M.    Gallagher,    for   appel- ' 
lant: 

The  defendant  village  maintains  in  one 
of  its  public  streets  a  drain  or  sewer,  and 
thp  act  of  emptying  the  contents  of  said 
drain  or  sewer,  consisting  of  sewage,  de- 
composed matter,  filth,  offal,  and  other 
matters  complained  of,  constitutes  a  nui- 
sance, of  which  it  had  notice  both  construc- 
tive and  actual. 

29  Cyc.  1171,  1180,  1233-1235;  Ball  v. 
Nye,  99  Mass.  582,  97  Am.  Dec.  56;  Price 
v.'Oakfleld  Uighland  Creamery  Co.  87  Wis. 


536,  24  L.R.A.  333,  58  X.  W.  1039;  Exlcy 
v.  Southern  Cotton  Oil  Co.  151  Fed.  101; 
Diorks  v.  Highway  Comrs.  142  111.  197,  31 
N.  E.  400;  Reid  v.  Atlanta,  73  Ga.  6i'3; 
Batcher  v.  Staples,  120  Jlinn.  86,  139  N. 
W.  140;  28  Cyc.  1293,  1323,  1331,  1334, 
1335;  O'Briai  t.  St.  Paul,  18  Minn.  176, 
Gil.  163;  Dyer  v.  St.  Paul,  27  Minn.  457, 
8  N.  W.  272;  McClure  v.  Red  Wing,  28 
Minn.  186,  0  N.  W.  767;  Winchell  v.  Wau- 
kesha, 110  Wis.  101,  84  Am.  St.  Rep.  902, 
85  N.  W.  668;  Carmichaet  v.  Texarkana, 
94  Fed.  661;  Tate  v.  St.  Paul,  56  Minn. 
327,  45  Am.  Rep.  601,  68  N.  W.  158;  Seifert 
V.  Brooklyn,  101  N.  Y.  186,  54  Am.  Rep. 
064,  4  N.  E.  321;  Seymour  v.  Cummins, 
119  Ind.  148,  5  Ij.R.A.  126,  21  N.  E.  549; 
Manning  v.  Lowell,  130  Mass.  21;  Demby 
V.  Kingston,  60  Hun,  294,  14  N.  Y.  Supp. 
601,  affirmed  in  133  N.  Y.  538,  30  N.  E. 
1148;  Mansfield  v.  Bristor,  76  Ohio  St.  270, 
10  L.R.A.(N.S.)  806,  118  Am.  St.  Rep.  852, 
81  X.  E.  631,  10  Ann.  Cas.  767;  Stoddard 
V.  Saratoga  Springs,  22  N.  Y.  S.  R.  216, 
4  N.  Y.  Snpp.  745;  Gould  v.  Rochester,  106 
X.  Y.  46,  12  N.  E.  276;  Bonner  v.  Welbom, 
7  Ga.  312;  Southern  R.  Co.  v.  Cook,  106 
6a.  463,  82  S.  E.  685;  Isham  v.  Broderick, 
89  Minn.  397,  96  N.  W.  224,  14  Am.  Neg. 
Rep.  112;  Aldrich  ▼.  Wetmore,  56  Minn. 
20,  67  N.  W.  221;  Bartlett  v.  Siman,  24 
Minn.  448;  Barton  v.  Syracuse,  36  N.  Y. 
54;  Howe  V.  Plainfield,  41  N.  H.  134; 
District  of  Columbia  v.  Gray,  6  App.  D.  C. 
314;  McCarthy  v.  Syracuse,*  46  N.  Y.  194; 
Amdt  V.  Cullman,  132  Ala.  540,  00  Am. 
St.  Rep.  922,  31  So  478;  Rowe  v.  Ports- 
mouth, 66  N.  H.  292,  22  Am.  Rep.  464: 
Vanderslice  v.  Philadelphia,  103  Pa.  102; 
Nichols  V.  Boston,  98  Mass.  39,  93  Am. 
Dec.  132;  Whipple  v.  Fair  Haven,  63  Vt. 
221,  21  Atl.  533;  Blake  t.  Bedford,  —  Iowa, 
— ,  161  N.  W.  74;  Willis  v.  St.  Joseph,  184 
Mo.  App.  428,  171  S.  W.  27;  Cunningham 
v.  Thief  River  Falls,  84  Minn.  21,  86  N.  W. 
763,  1  Am.  Neg.  Rep.  106. 

The  natural  drainage  and  the  natural 
flow  of  the  surface  waters  would  not  carry 
all  of  the  water  to  plaintiff's  property  that 
is  deposited  there  by  the  drain  in  question, 
and  the  village  is  liable  for  depositing  sur- 
face water  upon  plaintiff's  property  which 
would  not  otherwise  have  gone  there. 

O'Neill  V.  St.  Paul,  104  Minn.  494,  116 
N.  W.  114;   O'Brien  v.  St.  Paul,  25  Minn. 


691;  Georgetown  v.  Com.  61  L.R.A.  694; 
State  V.  Concordia,  20  L.R.A.(N.S.)  1050; 
and  McLaughlin  v.  Hope,  47  L.R.A.(X.S.) 
137;  and  later  cases,  McDaniel  v.  Cherrr- 
vale,  50  L.R.A.(X.S.)  389:  Bird  v.  Grand 
Rapids,  i>0  L.R.A.(X.S.)  473;  and  Parish 
v.  Yorkville,  L.R.A.1915A,  282.  As  to  pre- 
scriptive right  of  municipality  or  individ- 
ual to  pollute  stream,  see  note  to  Miles 
L.RJL1916D. 


City  V.  Board  of  Health,  25  L.R.A.(N.S.) 
589. 

As  to  character  of  claims  within  statute 
or  ordinance  requiring  notice  or  presenta- 
tion as  a  condition  of  municipal  liability, 
see  note  to  Henry  v.  Lincoln,  50  L.R.A. 
(N.S.)  174,  and  see  especially  page  186  of 
that  note  as  to  suits  to  enjoin  a  nuisance. 
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331,  33  Am.  Rep.  470;  Pye  v.  Mankato, 
36  Minn.  373,  1  Am.  St.  Rep.  671,  31  N.W. 
863;  Robbing  v.  Willmar,  71  Minn.  407, 
73  N.  W.  1097;  Chapman  v.  Rochester,  UO 
N.  Y.  273,  1  L.R.A.  290,  6  Am.  St.  Rep. 
366,  18  N.  E.  88. 

Plaintiff  has  no  adequate  remedy  at  law, 
and  injunctive  relief  should  be  granted. 

United  States  Freehold  Land  &  Emigra- 
tion Co.  V.  Gallegos,  32  C.  C.  A.  470,  61 
r.  S.  App.  13,  89  Fed.  773;  Beach,  Inj. 
1129-1146;  Tallman  v.  Metropolitan  Elev. 
R.  Co.  121  N.  Y.  119,  8  L.R.A.  173,  23  N. 
E.  1134;  Uline  v.  New  York  C.  ft  H.  R.  R. 
Co.  101  N.  Y.  98,  54  Am.  Rep.  661,  4  N. 
E.  536;  Galway  v.  Metropolitan  Elev.  R. 
Co.  128  N.  Y.  132,  13  L.R.A.  788,  28  X.  E. 
479;  Evans  v.  Ross,  2  Cal.  Unrep.  543,  8 
Pac.  88 :  Barrett  v.  Mt.  Greenwood  Cemetery 
Aeao.  169  111.  385,  31  L.R.A.  109,  50  Am. 
St.  Rep.  168,  42  N.  E.  891;  People  v.  St. 
Louis,  10  111.  351,  48  Am.  Dec.  339;  Whipple 
V.  Fair  Haven,  63  Vt.  221,  21  Atl.  533; 
Wahle  V.  Reinbach,  76  111.  322;  Metro- 
poliUn  Citv  R.  Co.  v.  Chicago,  96  111.  620; 
Dwight  V.  Hayes,  150  111.  273,  41  Am.  St. 
Rep.  367,  37  N.  E.  218;  Robb  v.  LaGrange, 
158  111.  21,  42  N.  E.  77;  Wood,  Nuisances, 
778;  Bischof  v.  Merchants  Nat.  Bank,  75 
Neb.  838,  5  L.R.A.(N.S.)  486,  106  N.W. 
996. 

Messrs.  I/.  D.  Rogers  and  Moonan  & 
Moonan,  for  respondents: 

Plaintiff  is  not  entitled  to  recover,  be- 
cause of  the  failure  to  give  the  notice  re- 
quired by  law. 

Frasch  v.  New  Ulm,  130  Minn.  41,  L.R.A. 
1915E,  749,  153  N.  W.  121;  Diamond  Iron 
Works  V  Minneapolis,  129  Minn.  267,  162 
N.  W.  647. 

Respondent  is  not  liable  for  surface  water 
carried  by  the  drain. 

Rieck  V.  Schamanski,  117  Minn.  25,  134 
N.  W.  298;  Sheechan  v.  Flynn,  59  Minn. 
436,  26  L.R.A.  632,  61  N.  W.  462;  Flesner 
V.  Stcinbruck,  89  Neb.  129,  34  L.R.A.(N.S.) 
1065.  130  N.  W.  1040;  Miller  v.  Newport 
News,  101  Va.  4.32,  44  S.  E.  712;  St.  Paul 
ft  D.  R.  Co.  V.  Duluth,  56  Minn.  404,  23 
L.R.A.  88,  45  Am.  St.  Rep.  491,  58  N.  W. 
159;  Valparaiso  v.  Hagen,  153  Tnd.  337,  48 
L.R.A.  707,  74  Am.  St.  Rep.  305,  54  N.  E. 
1062;  Barnard  v.  Shcrley,  135  Ind.  547,  24 
L.R.A.  568,  41  Am.  St.  Rep.  454,  34  N.  E. 
600,  35  N.  E.  117. 

Failure  to  abate  a  nuisance  created  by 
private  parties  gives  no  cause  of  action. 

4  Dill.  Mun.  Corp.  1628;  Davis  v.  Mont- 
gomery, 51  Ala.  139,  23  Am.  Rep.  545; 
Cain  V.  Syracuse,  95  N.  Y.  83. 

Respondent  was  not  liable  for  acts  of 
private  individuals. 

28  Cyc.  1331,  1332;  Noble  v.  St.  Albans, 
56  Vt.  522:  Chipman  v.  Palmer,  77  N.  Y. 
L.R.A.1916D. 


51,  33  Am.  Rep.  566;  Warden  v.  South 
Pasadena,  168  Cal.  612,  143  Pac.  77rt: 
Batcher  v.  Staples,  120  Minn.  86,  139  N.  W. 
140. 

Plaintiff  has  an  adequate  remedy  at  law 
and  an  injunction  will  not  be  grant.-  I 
where  there  is  a  speedy  and  adequate  rem<'t!\ 
at  law. 

Vanderburgh  v.  Minneapolis,  93  Minn. 
81,  100  N.  W.  668;  Bolton  v.  McShano. 
67  Iowa,  207,  25  N.  W.  135;  Goodrich 
V.  Moore,  2  Minn.  61,  Gil.  49,  72  Am. 
Dec.  74:  Cooper  v.  Detroit,  42  Mich.  584. 
4  N.  W.  262;  Hopkins  v.  Keller,  1«  Neb. 
569,  20  N.  W.  874;  Council  Bluffs  v.  St«'w- 
art,  51  Iowa,  385,  1  N.  W.  628. 

Holt,  J.,  delivered  the  opinion  of  the 
court : 

llie  action  is  brought  to  enjoin  the  de- 
fendant village  and  its  officers  from  dis- 
charging sewage  and  filth  upon  plaintifTs 
lands.  Some  damages  are  also  claimed. 
The  court  made  findings  and  directed  judg- 
ment in  favor  of  defendant.  The  appeal 
is  from  the  order  denying  a  new  trial. 

It  appears  that  the  village  of  Janeaville 
contains  about  1,200  inhabitants,  and  is 
located  on  high  ground  east  of  the  valley 
which  serves  as  an  outlet  to  Lake  Elysian. 
This  valley  used  to  be  an  extensive  t>og 
often  submerged,  but  the  whole  is  now  in  a 
fair  way  of  being  reclaimed  l>ecause  of  the 
public  drainage  put  through  there  a  few 
years  ago,  and  the  land  is  now  adapted  for 
pasturage,  hay,  and  even  for  field  crops. 
Some  six  months  before  this  suit  was 
brought  plaintiff  bought  1}  acres  of  land 
on  the  edge  of  the  hog.  This  piece  of  land 
adjoins  a  highway  on  the  westerly  boundary 
line  of  the  village.  When  plaintiff  made 
the  purchase  he  knew  that  the  drain  herein 
referred  to  discharged  offensive  matters 
upon  the  land. 

The  complaint  proceeds  on  the  theory  that 
the  village  commits  a  continuous  trespass 
by  discharging,  through  and  by  means  of 
a  ditch  and  tile  drain,  sewage  and  filth 
upon  plaintiff's  property.  At  the  trial  plain- 
tiff admitted  that  it  was  not  claimed  that 
any  injury  resulted  from  the  mere  surface 
water  cast  upon  his  land  by  means  of  this 
drainage  system  of  the  village.  Froi.i  the 
court's  findings  it  appears  tliat  in  1910  the 
village  constructed  a  tile  drain  from  block 
13  in  a  northwesterly  direction,  thence  west 
along  First  street,  thence  across  such  street 
down  to  Second  street,  and  westerly  on  said 
street  to  within  a  few  feet  of  plaintiff's 
land;  that  prior  to  the  construction  of  the 
drain  large  quantities  of  surface  water  ac- 
cumulated on  block  13  and  adjacent  blocks: 
that  the  natural  drainage  from  the  village 
and  these  blocks  west  toward  and  upon 
plaintiff's   land;    and   that  this   tile   drain 
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does  not  increase,  bttt  merely  accelerates, 
the  flow  of  such  surface  water.  We  now 
quote  the  part  from  the  flndings  which  will 
adequately  disclose  the  matters  which  must 
control  this  decision,  viz.: 

"That  said  tile  drain  connects  at  its  place 
of  beginning  with  an  open  ditch,  and  tliat 
in  blocks  11  and  14  of  the  said  original  town 
some  private  individuals  have  constructed 
(csspools,  and  that  the  overflow  from  said 
cesspools  is  conducted  by  natural  and  arti- 
ficial drains,  and  empties  into  the  said  open 
ditch,  and  thence  into  said  tile  drain,  and 
that  in  blocks  11,  14,  and  32  some  private 
individuals  allow  and  permit  considerable 
filth  to  discharge  from  said  blocks  to  the 
alleys  and  streets  adjacent,  and  to  be  con- 
ducted by  natural  and  artificial  drains  into 
said  open  ditch,  and  thence  into  said  tile 
drain.  The  said  open  ditch  and  said  tile 
drain  were  constructed  solely  for  the  pur- 
pose of  taking  care  of  the  surface  waters, 
and  are  necessary  for  the  protection  of 
the  health  and  well-being  of  the  inhabitants 
of  the  defendant  village,  and  that  the  said 
acts  of  said  private  individuals  in  permit- 
ting their  cesspools  to  overflow  and  said 
filth  to  discharge  from  said  blocks  11,  14, 
and  32  into  said  open  ditch  and  tile  drain 
were  wholly  without  the  knowledge,  consent, 
or  permission  of  these  defendants  or  any 
of  them. 

"That  the  overflow  from  said  cesspools 
and  said  filth  from  said  blocks  11,  14,  and 
32  pass  through  said  tile  drain  and  to  and 
upon  the  plaintiff's  said  lands,  but  the  same 
does  so  witliout  the  knowledge,  consent, 
sanction,  or  permission  of  these  defendants 
or  any  of  them. 

"That  the  flow  ot  the  surface  waters  upon 
the  plaintiff's  said  land  has  not  in  any 
manner  been  increased  by  said  tile  drain, 
hut  has  only  been  accelerated,  and  the  plain- 
tiff's said  land  has  not  in  any  manner  been 
damaged  by  the  flow  of  said  surface  waters 
or  by  any  acts  of  these  defendants  or  any 
of  them. 

"That  the  overflow  from  said  cesspools 
and  the  discharge  of  said  filth  upon  the 
plaintiff's  said  land  through  said  tile  drain 
are  injurious  and  detrimental  to  said  lands 
and  are  damaging  to  the  plaintiff,  but  that 
said  defendants  are  not  responsible  there- 
for. 

"That  the  said  lands  and  premises  of  said 
plaintiff  are  valuable,  but  that  said  defend- 
ant village  is  solvent  and  amply  able  to 
pay  for  any  damages  done  to  the  "plaintiff's 
said  property." 

It  is  thus  seen  that  the  open  ditch  is  per- 
mitted to  collect  a  quantity  of  filth  and 
sewage  which  with  the  surface  water  is  dis- 
charged upon  plaintiff's  land  to  its  detri- 
ment; in  fact,  a  nuisance  is  created  there- 
L.R.A.1918I; 


on  within  the  definition  of  §  8085,  Gen. 
Stat.  1913.  True,  the  court  finds  that  this 
is  not  done  with  the  knowledge,  sanction, 
or  permission  of  the  village  or  its  officers, 
and  that  neither  the  village  nor  its  officers 
are  responsible  therefor;  but  the  assign- 
ments of  error  challenge  the  correctness  of 
these  findings.  The  conclusion  of  law  deny- 
ing relief  to  plaintiff  is  also  questioned. 

We  are  unable  to  reconcile  the  finding 
that  there  was  discharged  from  the  tile 
drain  upon  plaintiff's  property  to  its  detri- 
ment a  quantity  of  polluted  matter,  with 
tlic  finding  that  this  occurred  without  the 
knowledge  or  sanction  of  defendants.  The 
evidence  is  conclusive  that  upon  plaintiff's 
complaint  all  the  officers  of  the  defendant 
village  did  investigate  the  matter;  some 
of  them  going  repeatedly  for  that  purpose 
to  the  outlet  of  the  drain.  It  is  apparent 
that  the  village  furnishes  its  inhabitants 
with  A  water  supply;  for  the  evidence  dis- 
closes that  several  homes  and  business  build- 
ings  are  equipped  with  modem  water  and 
toilet  conveniences,  and  that  the  overflow 
or  discharge  from  sinks,  cesspools,  and 
septic  tanks  necessarily  must  reach  and 
gather  in  the  open  ditch  dug  and  kept  in 
repair  by  the  village.  Indeed,  the  men 
who  cleaned  it  out  testified  to  tile  drains 
from  these  private  cesspools  or  septic  tanks 
opening  directly  into  the  ditch.  We  think 
it  clear  that  prior  to  the  institution  of 
this  action  the  village,  through  its  officers, 
had  full  knowledge  of  the  situation;  knew 
that  the  filth  from  the  private  cesspools 
collected  in  the  ditch,  as  found  by  the  court, 
and  that  the  same  was  cast  by  means  of  the 
tile  drain  upon  plaintiff's  land,  there  creat- 
ing a  nuisance.  However  that  may  be,  we 
do  not  think  that  a  municipality  which,  by 
some  construction  or  means  under  its  con- 
trol, invades  the  premises  of  a  person  or 
creates  a  nuisance  thereon,  can  defeat  an 
action  to  enjoin  or  abate  the  trespass  or 
nuisance  by  allegation  or  proof  that  it  or 
its  officers  had  no  knowledge  thereof.  This 
may  not  always  hold  true  in  actions  at 
law  for  damages.  But  in  this  case  a  com- 
plete answer  to  defendant's  contention  is 
that  no  attempt  was  made  by  pleading  or 
proof  to  oppose  the  injunction  sought  on 
the  ground  that  there  had  been  no  notice 
or  request  to  abate  the  nuisance  prior  to 
suit.  Even  a  continuer  of  a  nuisance 
waives  the  defense  of  want  of  notice  to 
abate  if  he  bases  his  defense  upon  other 
grounds  than  want  of  notice.  Bartlett  v. 
Siman,  24  Minn.  448.  Defendant's  counsel 
contends  that  no  nuisance  was  created.  It 
is  undoubtedly  true  that  the  court  could 
properly  have  so  found,,  hut  the  finding  is 
to  the  contrary.  This  court  can  neither 
disregard   a  material   finding   of   the   trial 
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court  nor  substitute  another  for  the  one 
made. 

If  by  means  of  this  drain  a  nuisance 
was  cast  upon  plaintiff's  land,  he  is  entitled 
to  injunctive  relief,  unless  the  village  is 
not  to  be  held  responsible  for  the  filth  and 
waste  discharged  from  private  septic  tanks, 
cesspools,  sinks,  or  outhouses  into  its  ditch 
and  drain.  On  the  proposition  of  respon- 
sibility for  a  nuisance  created  upon  an- 
other's property,  it  does  not  seem  to  us 
material  whether  it  be  done  by  means  of 
an  ordinary  city  sewer,  or  by  means  of  an 
open  ditch  and  drain  like  the  present.  To 
the  knowledge  of  the  defendant  the  ditch 
collects  sewage.  It  was  so  located  that  of 
necessity  it  must  gather  all  discharges  from 
cesspools  and  all  offal  from  the  village. 
The  counsel  for  respondents  relies  upon 
Noble  V.  St.  Albans,  56  Vt.  522,  where  it 
was  held  that  the  village  was  not  liable 
in  damages  by  reason  of  sewage  discharged 
upon  the  plaintiff's  property  from  a  culvert 
designed  to  carry  the  surface  water  from 
one  side  of  the  street  to  the  other,  where 
it  did  not  appear  that  the  village  knew 
that  a  private  owner  had  connected  his 
toilet  with  the  culvert.  No  relief  against 
a  continuance  of  the  pollution  was  asked. 
Here,  as  we  have  stated,  the  finding  that 
the  village  had  no-  knowledge  is-  not  war- 
ranted by  the  evidence.  Valparaiso  v. 
Hagen,  163  Ind.  337,  48  L.R.A.  707,  74  Am. 
St.  Rep.  303,  54  N.  E.  1062,  is  not  an  au- 
thority here;  for  there  the  sewer  emptied 
into  a  water  course,  and  the  question  was 
whether  there  was  an  unnecessary  fouling 
of  a  stream  which  was  the  only  means  for 
getting  rid  of  the  sewage.  Here  the  objec- 
tion is  that  the  sewage  is  not  carried  to  the 
stream  whtch  ought  to  be  the  proper  .outlet. 
Chipman  v.  Palmer,  77  N.  Y.  51,  33  Am. 
Rep.  566,  and  Warden  v.  South  Pasadena, 
168  Cal.  612,  143  Pac.  776,  cited  by  defend- 
ants, do  not  seem  to  be  in  point. 

As  to  the  overflow  from  the  cesspools, 
septic  tanks,  etc. — ^that  is,  matters  other 
than  surface  waters — gathered  up  by  de- 
fendant's ditch  and  drain  and  cast  upon 
plaintifTs  land  in  injurious  quantities,  the 
same  must  be  regarded  as  amounting  to 
acts  of  positive  trespass,  coming  under  the 
fifth  division  of  principles  governing  the 
liability  of  municipal  corporations  for  in- 
juries to  private  property,  as  laid  down  by 
Justice  Mitchell  in  Pye  v.  Mankato,  36 
Minn.  373,  1  Am.  St.  Rep.  671,  31  N.  W. 
863,  and  as  applied  in  Batcher  v.  Staples, 
120  Minn.  86,  139  N.  W.  140.  A  case 
very  similar  upon  the  facts  is  that  of  Ulmen 
v.  Mt.  Angel,  57  Or.  547,  36  L.R.A.(N.S.) 
140,  1 12  Pac.  529,  where  the  syllabus  reads : 
"A  municipal  corporation  may  be  enjoined 
from  emptying  a  drain  wliich  collects  sur- 
L.R.A.1916D. 


face  water  from  the  streets  and  sink  drain- 
age from  houses,  into  a  dry  gully  iMrderin;^ 
on  the  property  of  a  citizen,  where  it  creates 
an  offensive  odor  and  percolates  to  some 
extent  into  his  well,  and  pollutes  the  water 
therein;  and  the  fact  that  the  water  in  the 
well  was  polluted  to  some  extent  from  other 
sources  is  immaterial." 

llie  following  authorities  sustain  the 
right  to  relief  of  the  owner  of  premises 
upon  which  a  municipality  deposits  sewage 
under  circumstances  somewhat  similar  to 
those  in  the  instant  case:  Robb  v.  T^a 
Grange,  158  111.  21,  42  N.  E.  77;  Chapman 
v.  Rochester,  110  N.  Y.  273,  1  L.R.A.  29«, 
6  Am.  St.  Rep.  366,  18  N.  E.  88;  Demby 
v.  Kingston,  60  Hun,  294,  14  N.  Y.  Supp. 
601,  affirmed  in  133  N.  Y.  538,  30  N.  K. 
1148.  In  the  last-named  case  the  offending 
sewer  was  a  storm-water  sewer  intended 
to  take  care  of  surface  water  only.  But, 
after  the  city  obtained  a  water  supply, 
private  owners  connected  their  closets  and 
waste  pipes  with  the  storm  sewer.  There, 
as  here,  no  formal  leave  of  the  city  was 
obtained  to  connect.  There  the  court  re- 
fused to  hold  that  plaintiff  was  not  entitled 
to  recover  damages  for  injuries  prior  to 
the  knowledge  by  the  city  of  the  condition 
causing  the  injury.  The  appellate  court 
said:  "We  think  it  may  be  presumed,  in 
support  of  the  verdict,  that  the  city,  upon 
the  introduction  of  water,  consented  to  the 
connection  by  private  parties  of  their  waste 
pipes  with  the  sewer." 

There,  as  here,  it  was  shown  that  one  of 
the  aldermen  of  the  municipality  connected 
a  waste  pipe  with  the  sewer.  There  also  it 
was  urged  that  the  injunction  was  im- 
proper because  the  city  could  not  lawfully 
enter  upon  the  premises  of  the  parties  who 
discharged  the  filth  into  the  sewer  and 
stop  it,  but  the  court  suggested  the  city 
could  extend  the  sewer  to  the  open  stream. 

Defendants  now  claim  that  plaintiff  can- 
not prevail  for  failure  to  serve  a  notice 
upon  the  village  prior  to  suit,  as  provided 
by  g  1786,  Gen.  SUt.  1913,  and  which 
under  Diamond  Iron  Works  v.  Minneapolis, 
129  Minn.  267,  162  N.  W.  647,  and  Frasch 
v.  New  Ulm,  130  Minn.  41,  L.R.A.1915E, 
749,  153  N.  W.  121,  is  a  condition  precedent 
to  maintenance  of  a  suit.  Neither  by  de- 
murrer nor  answer  did  the  village  attempt 
to  raise  this  defense,  nor  does  it  appear  to 
have  been  suggested  to  tlie  trial  court.  But, 
as  already  stated,  the  basis  for  relief  is 
not  negligence  of  the  village  or  any  of  its 
officers.  As  said  in  Price  v.  Oakfield  High- 
land Creamery  Co.  87  Wis.  536,  24  I..R.A. 
333,  58  N.  W.  1039:  "It  is  the  invasion 
of  the  plaintiff's  premises  with  an  offensive 
foreign    substance    by    means    of   artificial 
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appliances," — the  open  ditch  and  tile  drain 
of  the  village. 

That  the  offensive  sewage  would  not  have 
reached  plaintiff's  land  but  for  the  drain 
is  quite  apparent;  for  the  evidence  shows 
that  to  drain  the  open  ditch  and  low  land 
in  block  13  the  tile,  in  going  through  the 
higher  ground  or  tlie  ridge  which  prevented 
the  flow  to  the  west,  had  to  be  laid  as  deep 
as  4  feet  below  the  surface.  Nor  is  this 
action  one  for  damages,  and  that  seems 
to  be  the  sort  of  action  referred  to  in  the 
section  mentioned.  The  damages  here  asked 
are  merely  an  incident  to  the  main  purpose 
of  the  suit,  which  is  to  prohibit  a  con- 
tinuing nuisance  upon  plaintiff's  property. 
To  the  maintenance  in  equity  of  such  a  suit 
against  a  municipal  corporation,  we  do  not 
think  it  essential  that  a  written  notice  be 
first  given.     Where  a  written  notice  is  re- 


quired, no  suit  can  be  begun  until  ten  days 
after  the  notice  is  given,  and  it  is  unreason- 
able to  suppose  that  the  legislature  intended 
to  withhold  for  any  time  whatever  the  ordi- 
nary and  proper  remedy  where  a  city  or 
village  is  causing  irreparable  injury  to 
private  property,  or  is  unlawfully  imposing 
a  nuisance  thereon. 

Upon  the  findings  it  cannot  be  said  that 
plaintiff  has  an  adequate  remedy  at  law. 
The  nuisance  found  is  a  continuing  one. 
Upon  this  record  we  are  not  concerned 
with  the  amount  of  damages  or  the  proper 
assessment  thereof. 

We  feel  constrained  to  grant  a  new  trial. 
Since  the  findings  of  fact  are  somewhat 
conflicting,  the  case  is  not  one  wherein  this 
court  should  direct  a  modification  of  the 
conclusions  of  law. 

Order  reversed,  and  a  new  trial  granted. 


NEVADA  SUPREME  COCRT. 

ELY  WATER  COMPANY,  Appt., 

V. 

WHITE  PINE  COUNTY,  Respt. 

(—  Nev.  — ,  151  Pac.  336.) 

Water  —  franchise  —  water  for  sprink- 
ling lawn. 

1.  A  provision  in  the  franchise  of  a  water 
company  requiring  it  to  furnish  water  free 
of  charge  for  sprinkling  streets  and  for  the 
courthouse  and  other  public  buildings  does 
not  include  the  duty  to  furnish  water  to 
sprinkle  the  courthouse  lawn  free  of  charge. 
Vor  other  ca*e»,  nee  Waters,  111.  h,  S,  in 

Dig.  1-52  y.  8. 
Same  —  absence  of  proTlslon  (or  charge 
—  effect. 

2.  Absence  of  a  provision  in  the  franchise 
of  a  water  company  of  a  rate  to  be  charged 
for  water  furnished  the  public  in  excess  of 
what  is  required  to  be  furnished  free  of 
charge  does  not  prevent  the  recovery  by  the 
water  company  of  the  fair  value  of  the 
water  so  furnished. 

For  other  cases,  see  Waters,  III.  b,  3,  in 
Dig.  1-52  S.  8. 

(August  31,  1015.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Wliite  Pine  Coun- 
ty in  defendant's  favor  in  an  action  to  re- 
cover compensation  for  water  furnished  for 
defendant's  use  in  accordance  with  certain 
provisions  of  a  water  franchise  granted  to 
plaintiff.  Modified  and  affirmed. 
The  facts  are  stated  in  the  opinion. 

Note.  —  As  to  what  are  city  or  public 
purposes  within  contract  requiring  water 
company  to  furnish  water  for  such  pur- 
poses, see  note  to  Water  Supply  Co.  v.  Al- 
buouerque.  43  L.R.A.(X.S.)  439. 
L.R.A.1916D. 


Messrs.  Brown  &  Bel  ford  and   3. 
liockhart  for  appellant. 
Mr.  Anthony  Jurlch  for  respondent. 


M. 


Norcross,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  presents  the  question  of  the 
liability  of  White  Pine  county  to  the  ap- 
pellant for  water  furnished  the  respondent 
county  during  the  year  1913  for  sprinkliq^ 
the  lawn  surrounding  the  courthouse  build; 
ing  in  the  town  of  Ely.  The  question  in- 
volves the  construction  of  certain  provisions 
of  the  franchise  granted  to  the  appellant 
corporation  by  the  legislature  of  1907,  un- 
der an  act  approved  February  26,  1007 
(Stat.  1907,  chap.  25),  entitled:  "An  Act 
Entitled  'An  Act  Granting  to  the  Ely 
Water  Company  the  Right,  Privilege,  and 
Franchise  to  Supply  the  Towns  of  Ely  and 
Ely  City,  in  White  Pine  County,  State  of 
Nevada,  and  the  Additions  of  Said  Towns, 
with  Water  for  Domestic,  Municipal,  .Fire 
Protection,  Irrigation  and  Other  Purposes, 
and  to  Charge  Rental  Therefor,  and  Ratify- 
ing and  Confirming  a  Certain  Grant  of  a 
Water  Franchise  Made  to  the  Said  Ely  Wa- 
ter Company  on  the  Sixteenth  Day  of  Feb- 
rnary,  1907,  by  the  Board  of  County  Con»- 
miasioners  of  Said  County  and  by  the  Said 
Town  of  Ely,  and  Other  Matters  Relating 
Thereto.'" 

By  the  terms  of  the  third  provision  of 
the  franchise  the  appellant  corporation  was 
required  to  furnish  "free  of  cost  to  the 
said  town"  12  fire  hydrants  for  fire  pur- 
poses, and  for  other  hydrants  required,  "over 
the  aforesaid  twelve  free  hydrants,  the  said 
town  of  Ely  shall  pay  a  rental  of  $5  per 
month."  By  the  terms  of  the  seventh  pro- 
vision it  was  provided:  That  the  appel- 
lant corporation  "shall  furnish  and  supply 
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water  to  said  town  for  sprinkling  wagons 
during  tlte  dry  season  of  the  year  for  the 
purpose  of  sprinlcling  the  streets  of  said 
town,  free  of  any  cost  to  said  town.    .    .    ." 

By  the  eighth  provision  it  is  provided: 
That  the  appellant  corporation  "shall  furn- 
ish and  supply  water  to  the  courthouse, 
hospitals,  city  hall,  and  schoolhouses  in 
said  town  and  its  additions  free  of  any  cost 
to  said  town,  or  its  additions,  or  to  said 
county  of  White  Pine,  state  of  Nevada, 
during  the  life  of  this  instrument;  Pro- 
vided, that  the  coat  of  all  taps,  pipes,  and 
plumbing  necessary  to  connect  said  public 
buildings  with  mains  or  pipes  .  .  .  shall 
be  borne  by  said  town,  or  its  additions,  or 
by  said  county,  as  the  case  may  be." 

The  sixth  provision  of  the  charter  pro- 
vides: That  the  appellant  corporation 
"shall  charge  not  more  than  $6  per  season 
for  sprinkling  one  lot  of  the  dimensions  of 
100  feet  by  26  feet  or  less,  and  for  the 
sprinkling  of  each  adjacent  lot  or  portion 
thereof  owned  by  the  same  person,  not  more 
than  $5  per  season." 

The  amount  of  the  claim  for  sprinkling 
the  courthouse  grounds,  which  covered  an 
entire  block  of  about  4  acres,  was  determined 
by  estimating  the  number  of  lots  said 
grounds,  exclusive  of  the  area  covered  by 
the  building  itself,  would  make  of  the  di- 
mensions referred  to  in  the  sixth  provision 
of  the  franchise,  supra,  and  applying  there- 
to the  rate  in  force  in  the  town  of  Ely  for 
sprinkling  in  accordance  with  the  said  sixth 
provision. 

The  lower  court  held,  and  we  think  cor- 
rectly, that  "the  clause  providing  for  free 
water  for  the  courthouse  does  not  carry  with 
it  free  water  for  the  grounds.  ...  On 
the  other  hand,  the  act  provides  that  the 
water  company  may  furnish  water  for  mu- 
nicipal and  irrigation  purposes  and  to 
charge  rental  therefor." 

Counsel  upon  either  side  of  this  case 
have  been  able  to  find  but  few  authorities 
that  might  be  considered  in  point  upon  the 
question  whether  a  provision  In  a  franchise 
requiring  the  furnishing  of  free  water  to 
a  courthouse,  schoolhouse,  or  other  munic- 
ipal public  building)  would  also  include 
the  furnishing  of  free  water  for  the  grounds 
thereof.  The  only  two  cases  cited  that  are 
analogous  to  the  one  here  presented  are  the 
following:  Birmingham  v.  Waterworks  Co. 
—  Ala.  — ,  42  So.  10;  Henderson  Water  Co. 
V.  Henderson  Graded  Schools,  351  N.  C.  171, 
66  S.  E.  927.  These  cases  support  the  con- 
struction placed  upon  the  provision  of  the 
charter  by  the  court  below.  Whatever  doubt 
might  have  e"isted  in  case  the  proviso  of 
the  eighth  provision  of  the  charter  had  not 
■been  included  is,  we  think,  removed  by  the 
language  of  such  proviso,  which  refers  to 
L.R.A.1916D 


the  courthouse,  hospital,  etc.,  as  "said  public 
buildings." 

While  the  court  held  that  the  appellant 
was  not  required  to  furnish  free  water  for 
sprinkling  the  courthouse  grounds,  it  was 
held  that  it  was  not  entitled  to  recover,  for 
the  reason  that  no  basis  of  charge  for  water 
so  furnished  was  prescribed  in  the  charter. 
The  court  construed  the  sixth  provision  of 
the  charter,  supra,  as  applying  to  town  lots 
as  platted  on  the  official  town  plat,  the 
blocks  of  the  town  being  platted  generally 
in  lots  of  25  by  100  feet,  and  not  applicable 
to  a  block  not  so  divided  into  lots — the 
block  upon  which  the  courthouse  was  located 
being  not  so  platted.  We  need  not,  we 
think,  determine  whether  this  construction 
of  the  charter  was  correct. 

Authority  exists  in  support  of  the  view 
taken  by  the  court  below,  that  where  the 
charter  fails  to  fix  a  rate  applicable  to  the 
municipality  no  recovery  can  be  had.  Were 
the  question  entirely  new  in  this  state,  we 
might  be  disposed  to  adopt  the  view  of  the 
learned  trial  judge.  We  think,  however, 
that  this  court  in  the  case  of  Virginia  City 
Gas  Co.  v.  Virginia,  3  Nev.  320,  in  which 
this  court  held  that  the  gas  company  was 
entitled  to  recover  from  the  city  of  Virginia 
"the  fair  value"  of  all  gas  furnished  "in 
excess  of  that  which  the  law  made  it  in- 
cumbent on  it  to  furnish,"  laid  down  a  rnle 
applicable  to  the  case  at  bar.  We  think  the 
rule  applied  in  the  Virginia  City  Case, 
supra,  more  just  and  equitable,  both  to  the 
owner  of  the  franchise  and  to  the  munic- 
ipality, than  that  laid  down  by  the  author- 
ities in  support  of  the  decision  of  the  lower 
court.  The  municipality  ought  not  to  be 
put  in  the  position  of  being  deprived  of 
water  because  of  no  specific  provision  in 
the  charter  specifying  the  rate  the  munic- 
ipality should  pay,  and,  upon  the  other 
hand,  it  would  be  equally  unfair  in  many 
cases  to  expect  a  holder  of  a  franchise  to 
supply  free  water  for  the  sprinkling  of 
several  acres  of  land  in  a  region  where  water 
is  scarce. 

The  Virginia  City  Case,  supra,  was  not 
called  to  the  attention  of  the  court  below, 
which  would  have  undoubtedly  followed  the 
rule  therein  laid  down,  had  its  attention 
been  directed  to  that  case.  The  court  found 
as  a  fact  that  the  water  furnished  was  of 
the  value  charged  therefor,  and  it  was  stipu- 
lated in  the  court  below  that,  if  the  appel- 
lant was  entitled  to  recover  at  all,  it  was 
entitled  to  recover  for  the  full  amount  al- 
leged in  the  complaint. 

The  judgment  is  modified  by  allowing 
plaintiff  and  appellant  also  the  amount  sued 
for  in  its  first  cause  of  action,  and,  as  so 
modified,  the  judgment  is  affirmed. 

McCarran,  J.,  concurs. 
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ELYRIA  SAVINGS  &  BANKING  COM- 
PANY, Plff.  in  Err., 

V. 

WALKER  BIN  COMPANY. 
(92  Ohio  St.  406,  111  N.  E.  147.) 

Bank  —  liability  on  check. 

1,  By  force  o{  the  provisions  of  §  8204, 
General  Code,  there  is  no  liability  on  the 
part  of  a  bank  to  the  holder  of  a  check  un- 
less and  until  it  accepts  or  certifies  the 
check, 
for  other  cases,  see  Banks,  IV.  a,  S,  i»  Dig. 

ISi  S.  t: 
Same  —  effect  of  payment. 

2.  Where  a  check  is  paid  by  a  bank,  which 
is  the  drawee  thereof,  on  a  forged  indorse- 
ment, and  there  is  stamped  upon  the  check 
"paid,"  together  with  the  date  of  the  pay- 
ment and  the  name  of  the  bank,  and  the 
check  is  charged  to  the  account  of  the 
drawer,  this  is  not  an  acceptance  of 
the  check  within  the  meaning  of  §  8294,  and 
does  not  create  a  liability  against  the  bank 
in  favor  of  the  true  holder  or  payee. 
For  other  eases,  see  Banks,  IV.  a,  S,  h,  (S), 

in  Dig.  1-52  N.  B. 

(July  2,  1915.) 

J^RROR  to  the  Court  of  Appeals  for  Lo- 
J  rain  County  to-  review  a  judgment  re- 
versing a  judgment  of  the  Court  of  Com- 
mon Pleas  in  defendant's  favor  in  an  ac- 
tion brought  to  recover  the  amount  alleged 
to  be  due  on  two  bank  checks.     Reversed. 

Statement  by  Newman,  J.: 

Defendant  in  error  is  the  successor  of  the 
Walker  Patent  Pivoted  Bin  Company,  and 
b<'(  ame  the  owner  of  all  contracts,  property, 
and  rights  of  action  of  that  company.  One 
C.  VV.  Smalley  purchased  from  the  Walker 
Patent  Pivoted  Bin  Company  certain  store 
fixtures  at  the  agreed  price  of  $893,  and 
in  part  payment  thereof  issued  two  checks 
of  $155  each,  payable  to  the  order  of  R. 
W.  McKain,  manager  of  the  company,  and 
delivered  them  to  one  W.  P.  Sutherin,  a 
salesman  under  McKain.  These  checks  were 
received  by  plaintiif  in  error  in  the  reg- 
ular course  of  business  through  other 
banks,  and  were  paid  by  it  and  charged 
to  the  account  of  Smalley.  One  check 
was  paid    September    10,   1909,   and   there 

Hcadnotes  by  the  Coubt. 

Note.  —  The  question  whether  the  pay- 
ment of  a  check  on  a  forged  indorsement 
amounts  to  an  acceptance  entitling  the  true 
holder  to  maintain  an  action  against  the 
drawee  thereon  is  discussed  in  the  annota- 
tion following  Ballard  v.  Home  Nat.  Bank, 
L.R.A.1916C,  101. 
L.R.A.1916D.  28 


was  stamped  on  the  face  thereof  with  a 
rubber  stamp  the  following:  "The  Ely- 
ria  Savings  k  Banking  Co.  Paid  Sep. 
10  1909  E.  M.  Rice,  Cashier."  The 
other  check  was  paid  September  21st,  and 
the  stamping  on  this  check  is  the  same,  with 
the  e.vception  of  the  date.  The  balance  of 
the  $S!i3  was  paid  to  the  defendant  in 
error,  but  it  received  no  part  of  tlie  pro- 
ceeds of  the  two  checks  above  mentioned: 
the  indorsement  of  R.  W.  McKain,  manager, 
thereon  having  been  forged.  Defendant  in 
error  brought  an  action  against  Smalley  to 
recover  this  balance  of  $310  claimed  to  be 
due  on  account  of  the  purchase  of  the 
store  fixtures,  and  upon  a  hearing  of  this 
case  on  its  merits  judgment  was  rendered 
in  favor  of  Smalley,  the  court  holding  that 
Sutherin  had  authority  to  receive  the  two 
checks,  and  that  the  delivery  thereof  to  him 
canceled  Smalley's  obligation  to  the  amount 
of  the  checks.  Thereupon  defendant  in  er- 
ror brought  this  action  against  the  hanking 
company  to  recover  the  sum  of  $310,  and 
interest,  on  account  of  the  payment  of  these 
two  checks  upon  a  forged  indorsement.  The 
case  was  tried  to  a  jury,  and  at  the  con- 
clusion of  the  plaintiff's  evidence  a  directed 
verdict  was  rendered  in  favor  of  plaintiff 
in  error,  and  judgment  was  entered  on  this 
verdict.  This  judgment  was  reversed  by 
the  court  of  appeals  upon  the  ground  that 
the  court  of  common  pleas  erred  in  direct- 
ing a  verdict  for  the  banking  company. 

Messrs.  IncersoU  A  Vandemark,  for 
plaintiff  in  error: 

There  is  no  privity  of  contract  between 
the  drawee  bank  and  the  payee  of  a  check 
until  there  is  a  signiflcation  on  the  part 
of  the  drawee  bank  to  become  liable  to  the 
payee  of  the  cheek.  " 

Cincinnati,  H.  ft  D.  R.  Co.  v.  Metropoli- 
tan Nat.  Bank,  54  Ohio  St.  60,  31  h.RJi. 
653,  56  Am.  St.  Rep.  700,  42  N.  E.  700; 
Covert  ▼.  Rhodes,  48  Ohio  St.  66,  27  N.  E. 
04;  Baltimore  &  O.  R.  Co.  v.  First  Nat. 
Bank,  102  Va.  7.'53,  47  S.  E.  837;  First 
Nat.  Bank  t.  Whitman,  94  U.  S.  343,  24 
L.  ed.  229;  National  Bank  v.  Berrall,  70 
N.  J.  L.  757,  88  L.R.A.  599,  103  Am.  8t. 
Rep.  821,  58  Atl.  189,  1  Ann.  Cas.  630;  J. 
M.  Houston  Grocer  Co.  t.  Farmers'  Bank, 
71  Mo.  App.  132;  Grammel  v.  Carmer,  55 
Mich.  201,  54  Am.  Rep.  363,  21  N.  W.  418; 
Harrison  v.  Wright,  100  Ind.  515,  50  Am. 
Rep.  805;  Thompson  v.  Bank  of  British  N. 
A.  82  N.  Y.  1;  Merchants'  Nat.  Bank  v. 
Coates,  79  Mo.  168;  Dickinson  v.  Coates, 
79  Mo.  250,  49  Am.  Rep.  228;  National 
Bank  v.  Millard,  10  Wall.  152,  19  L.  ed. 
897. 

Although  the  drawee  bank  pays  the 
check    upon    a    forged    indorsement,    such 
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drawee  bank  is  not  liable  as  an  acceptor 
under  the  negotiable  instruments  code. 

Howard  H.  Clark  &  Co.  v.  Warren  Sav. 
Bank,  31  Pa.  Super.  Ct.  647;  Rauch  v. 
Bankers'  Nat.  Bank,  143  HI.  App.  625 ;  John 
M.  C.  Marble  Co.  v.  Merchants'  Nat.  Bank, 
15  Cal.  App.  347,  115  Pac.  59;  Ballen  v. 
Bank  of  Kremlin,  37  Okla.  112,  44  L.R.A. 
(N.S.)  621,  130  Pac.  639;  Van  Buskirk  v 
State  Bank,  35  Colo.  142,  117  Am.  St.  Rep. 
182,  83  Pac.  778;  Cincinnati,  H.  &  D.  R 
Co.  V.  Metropolitan  Nat.  Bank,  54  Ohio  St. 
60,  31  I..R.A.  653,  56  Am.  St.  Rep.  700,  42 
N.  E.  700;  New  York  Brick  A  Paving  Co. 
V.  Bronx  Borough  Bank,  42  Misc.  31,  85  N. 
Y.  Supp.  557. 

Messrs.  D.  B.  Symons  and  F.  M.  Stev- 
ens, for  defendant  in  error: 

The  fact  that  defendant  received  the 
checks  through  other  banks,  and  never  saw 
the  person  who  originally  cashed  them,  does 
not  in  the  least  degree  lessen  its  duty  to 
pay  to  the  real  payee  or  his  order  on  his 
valid  indorsement. 

Dodge  V.  National  Exoh.  Bank,  30  Ohio 
St.  8;  Armstrong  v.  Pomerov  Nat.  Bank,  46 
Ohio  St.  512,  6  L.R.A.  626,  15  Am.  St.  Rep. 
666,  22  N.  E.  866;  Merrick  t.  Merchants' 
Nat.  Bank,  11  Ohio  S.  4  C.  P.  Dec.  301,  8 
Ohio  N.  P.  411,  affirmed  by  Circuit  Court, 
no  report,  March  9,' 1901;  Harmon  v.  Old 
Detroit  Nat.  Bank,  153  Mich.  73,  17  L.R.A. 
(N.S.)  514,  126  Am.  St.  Rep.  467,  116  N. 
W.  617;  Graves  v.  American  Exch.  Bank, 
17  N.  Y.  205. 

The  mere  right  to  receive  a  check,  drawn 
to  another,  conveys  no  authority  to  indorse 
it. 

Dodge  V.  National  Exch.  Bank,  30  Ohio 
St.  1,  20  Ohio  St.  234,  5  Am.  Rep.  648; 
State  ex  rel.  Boston  Woven  Hose  Co.  v. 
Lewis,  6  Ohio  S.  *  C.  P.  Dec.  221. 

Plaintiff  had  the  right  to  bring  this  ac- 
tion against  defendant. 

Dodge  V.  National  Exch.  Bank,  supra; 
Pickle  V.  Muse  (Pickle  v.  People's  Nat. 
Bank)  88  Tenn.  390,  7  L.R.A.  93,  17  Am. 
St.  Rep.  900,  12  S.  W.  919:  Chism  v.  First 
Nat.  Bank,  96  Tenn.  644,  32  L.R.A.  778, 
54  Am.  St.  Rep.  863,  36  S.  W.  387;  Seventh 
Nat.  Bank  v.  Cook,  73  Pa.  483,  13  Am.  Rep 
751 ;  Saylor  v.  Bushong,  100  Pa.  23,  45 
Am.  Rep.  353:  Merrick  v.  Merchants'  Nat. 
Bank,  8  Ohio  N.  P.  411. 

Newman,  J.,  delivered  the  opinion  of 
the  court: 

The  checks  in  question,  bearing  the  forged 
signature  of  McKain,  manager,  were  cashed 
at  Franklin,  Pennsylvania,  and  were  trans- 
mitted by  a  bank  in  that  city  through  sev- 
eral other  banks  whose  indorsements  the 
checks  bore  when  they  were  paid  by  plain- 
tiff in  error.  For  the  purpose  of  this  case, 
L.R.A.igi6D. 


however,  the  indorsements  of  the  several 
banks  may  be  disregarded,  and  the  checks 
treated  as  though  they  were  presented  di- 
rectly to  plaintiff  in  error  by  the  person 
who  forged  the  signature  of  McKain,  man- 
ager. 

In  1902  the  legislature  of  Ohio  passed 
the  negotiable  instruments  act.  It  follows 
generally  the  Knglish  bills  of  exchange  act. 
and  is  substantially  like  the  act  adopted  by 
practically  all  the  states  of  the  Union.  It 
is  entitled,  "An  Act  to  Establish  a  Law 
Uniform  with  the  Laws  of  Other  States  on 
Negotiable  Instruments."  It  is  carried  into 
the  General  Code,  §§  8106-8302.  The  courts 
of  the  country  being  in  conflict  in  their  de- 
cisions respecting  negotiable  instruments, 
the  purpose  of  the  passage  of  the  act  was 
to  establish  certain  fixed  rules  governing 
negotiable  instruments,  and  to  bring  almut 
a  uniform  system  of  laws  on  the  subject 
and  thereby  do  away  with  the  confusion 
that  had  existed.  In  the  adoption  of  the 
act  the  legislature  intended  to  form  a  com- 
plete system  of  laws  relating  to  negotiable 
instruments,  and  to  cover  the  whole  subjert 
so  far  as  it  could  be  done  by  statute.  In 
any  case  not  provided  for  in  the  act,  the 
rules  of  the  law  merchant  govern.  Section 
8300.  It  follows,  then,  that,  where  a  case 
is  provided  for,  the  statute  must  govern. 

In  the  case  here  tliere  is  involved  tlii? 
right  of  the  holder  of  a  check  to  maintain  an 
action  against  the  drawee.  If  this  point  is 
specifically  dealt  with  in  the  negotiable  in- 
struments act,  the  law  on  the  subject  should 
be  ascertained  by  interpreting  the  language 
used  in  its  provisions  relating  thereto. 
What  the  state  of  the  law  was  previous  to 
the  adoption  of  the  act  need  not  be  con- 
sidered. Nor  should  earlier  decisions  of  the 
court  be  resorted  to  if  the  provisions  of  the 
act  are  not  of  doubtful  meaning.  In  fact, 
the  act  does  not  purport  to  be,  nor  is  it,  in 
every  instance,  a  codification  of  the  then 
existing  law.  Some  of  its  provisions  are 
declaratory  of  the  existing  law,  while  others 
alter  and  change  the  law  as  theretofore  de- 
clared. In  Rockfleld  v.  First  Nat.  Bank, 
77  Ohio  St.  311,  14  L.R.A.  842,  83  X.  E. 
392,  it  was  held  that  by  force  of  certain 
provisions  of  the  negotiable  instruments  act 
the  law  on  the  subject  there  under  con- 
sideration was  changed. 

Section  8294  reads  as  follows:  "A  check 
does  not  of  itself  operate  as  an  assignment 
of  any  part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bank,  and  the  bank  is 
not  liable  to  the  holder  unless  and  until  it 
accepts  or  certifies  the  check." 

This,  we  think,  is  intended  to  cover  the 
liability  of  a  bank  to  the  holder  of  a  check, 
and  he  can  recover  from  the  bank  only  when 
he  brings  himself  within  the  provisions  of 
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this  statute.  If  a  check  is  neither  accepted 
nor  certifled,  there  is  no  liability  on  the 
part  of  the  bank  to  the  holder.  There  is  nu 
claim  made  that  the  cheeks  in  question  here 
were  certified.  But  it  is  insisted  by  coun- 
sel for  defendant  in  error,  and  it  was  the 
holding  of  the  court  of  appeals,  that  when 
the  bank  stamped,  "The  Elyria  Savings  Sc. 
Banking  Co.  Paid  Sep  10  1909  £.  M.  Rice, 
Cashier,"  and  charged  the  same  to  the  ac- 
count of  the  drawer,  there  was  an  accept- 
unce,  and  the  banking  company  thereby  be- 
came liable  to  the  rightful  holder.  It  is 
the  settled  law  that  a  bank  is  obliged  to 
pay  on  the  order  of  the  drawer  to  the  per- 
son named  in  the  check.  It  must  follow 
the  order  with  the  utmost  strictness.  If 
it  pay  upon  a  forged  indorsement,  the 
check  cannot  be  charged  against  the  drawer, 
unless  the  bank,  upon  some  principle  of  es- 
toppel, or  on  account  of  some  negligence 
chargeable  to  the  drawer,  might  claim  pro- 
tection. So  that,  as  between  these  two  par- 
ties, the  drawer  and  drawee,  there  was  no 
payment.  In  the  negotiable  instruments 
act  it  is  provided  that  the  provisions  ap- 
plicable to  a  bill  of  exchange  payable  on 
demand  apply  to  a  check.  Section  8290. 
Section  8237  provides  that  the  acceptance 
of  a  bill  of  exchange  is  the  signiflfation  of 
the  drawee  of  his  assent  to  the  order  of 
the  drawer,  but  it  further  provides  that  the 
acceptance  must  be  in  writing  and  signed 
by  the  drawee,  and  it  must  not  express  that 
the  drawee  will  perform  his  promise  by  any 
other  means  than  the. payment  of  the  money. 
Under  the  negotiable  instruments  act  ac- 
ceptance means  an  acceptance  completed  by 
delivery  or  notification.  Section  821)5.  Did 
the  stamping  of  the  checks  in  question 
amount  to  an  acceptance  as  contemplated 
by  this  statute?  Payment  is  the  natural 
and  legitimate  end  of  a  check.  Acceptance 
is  essentially  different.  As  ha«  been  said, 
it  is  the  beginning  of  the  active  career  of 
the  instrument,  and  there  is  added  to  its 
original  vitality  a  new  element  of  force  and 
strength  calculated  to  prolong  its  existence 
and  widen  its  sphere  of  usefulness.  Ac- 
ceptance contemplates  a  promise  on  the 
part  of  the  drawee  to  do  something.  Where 
there  is  an  acceptance,  a  contractual  rela- 
tion arises  between  the  drawee  and  the 
holder.  The  stamping  of  these  two  checks 
by  the  bank,  and  the  charging  of  thom  to 
the  account  of  the  drawer,  was  certainly  not 
an  acceptance  within  the  meaning  of  these 
provisions. 

Counsel  for  defendant  in  error  rely  upon 
the  case  of  Dodge  v.  National  Excb.  Bank. 
20  Ohio  St.  234,  5  Am.  Rep.  648,  and  30 
Ohio  St  1,  as  decisive  of  the  case  at  bar. 
In  the  Dodge  Case,  30  Ohio  St.  5,  this  lan- 
guage is  used:  "The  paymaster,  by  draw- 
L.R.A.1916D. 


ing  and  delivering  the  check  in  question, 
iu  payment  of  plaintiff's  voucher,  set  apart 
and  appropriated  for  the  plaintiff's  use  so 
much  of  his  funds  in  defendant's  hands  as 
would  be  necessary  for  its  payment.  This 
act  of  appropriation  the  plaintiff  conclu- 
sively ratified  by  bringing  this  action.  The 
defendant  also  assented  to  this  appropria- 
tion by  accepting  his  check,  by  assuming  to 
pay  it,  and  by  claiming  and  receiving  credit 
from  the  drawer  for  its  payment." 

It  was  upon  the  theory  that  the  drawing 
and  delivering  of  the  check  operated  as  an 
assignment  pro  tanto  of  the  funds  of  the 
drawer  in  the  bank  that  the  Dodge  Case 
was  decided.  This  doctrine  was  not  recog- 
nized in  a  later  Ohio  case.  Covert  v.  Rhodes, 
48  Ohio  St.  66,  27  N.  E.  94,  where  it  was 
held  that  a  check  does  not  of  itself  operate 
as  an  assignment  of  any  part  of  the  funds 
to  the  credit  of  the  drawer  with  the  bank. 
But  whether  or  not  that  was  the  law  in> 
Ohio  prior  to  the  adoption,  of  the  negotiable 
instruments  act  is  unimportant.  It  is  not 
the  law  now.  The  rule  announced  in  the 
Dodge  Case  has  been  discarded,  and  it  is 
expressly  provided  in  §  8294' that  a  check 
does  not  of  itself  operate  as  an  assignment 
of  any  part  of  the  funds  to  the  credit  of 
the  drawer  with  the  bank.  In  view  of  the 
provisions  of  the  negotiable  instruments  act 
we  cannot  adhere  to  the  rule  announced  in 
the  Dodge  Case. 

Seventh  Nat.  Bank  ▼.  Cook,  73  Pa.  483, 
13  Am.  Rep.  751,  and  Pickle  v.  Muse 
(Pickle  v.  People's  Nat.  Bank)  88  Tenn. 
380,  7  L.R.A.  93,  17  Am.  St.  Rep.  900,  12 
8.  W.  919,  are  cited  by  counsel  for  defend- 
ant in  error  in  support  of  their  contention. 
In  these  cases  it  was  held  tliat,  where  a  bank 
pays  on  a  forged  indorsement,  the  true 
payee  can  maintain  an  action  against  the 
bank.  At  the  time  these  cases  were  de- 
cided the  negotiable  instruments  act  had 
not  been  adopted  by  Pennsylvania  or  Ten- 
nessee, and  we  doubt  very  much  whether 
the  tourts  of  those  two  states  would  follow 
this  holding  in  the  face  of  its  provisions. 

In  Baltimore  &  O.  R.  Co.  v.  First  Nat. 
Bank,  102  Va.  753,  47  S.  E.  837,  the  facts 
were  very  similar  to  those  in  the  case  here. 
The  court  interpreted  certain  sections  of  the 
Virginia  Code  which  are  identical  with 
§§  8237,  8290,  and  8294,  supra.  The  court 
used  this  language,  which  is  in  point  here: 
"Now,  if  there  be  any  virtue  in  that  law, 
the  checks  in  question  did  not  assign  to  the 
holder  the  funds,  or  any  part  thereof,  of 
their  respective  drawers  on  deposit  with 
the  defendant;  nor  could  it  have  that  effect 
unless  and  until  the  checks  were  certified, 
and  §  185  expressly  declares  that  the  pro- 
Visions  of  that  act,  with  respect  to  bills  of 
exchange  payable  on  demand,   shall   apply 
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with  equal  force  to  checks;  and  turning  to 
§  132,  already  quoted,  we  find  that  the  ac- 
ceptance must  be  in  writing  and  signed  by 
the  drawee  in  order  to  constitute  a  cause 
of  action  by  the  holder  against  the  bank. 

"This  opinion  might  be  greatly  prolonged 
by  citation  of  conflicting  cases,  and  a  dis- 
cussion of  tlie  discordant  views  entertained 
by  courts  and  text-writers  of  the  greatest 
ability  upon  these  questions;  but  the  ob- 
ject, as  we  understand  it,  of  the  codifica- 
tion of  the  law  with  respect  to  negotiable 
instruments,  was  to  relieve  the  courts  -of 
this  duty,  and  to  render  certain  and  un- 
ambiguous that  which  had  theretofore  been 
doubtful  and  obscure,  so  that  the  business 
of  the  commercial  world,  largely  transacted 
through  the  agency  of  negotiable  paper, 
might  be  conducted  in  obedience  to  a  writ- 
ten law  emanating  from  a  source  whose  au- 
thority admits  of  no  question." 

Counsel  for  defendant  in  error  say  that 
in  the  Virginia  case  it  does  not  appear  that 
the  checks  there  were  stamped  as  they 
were  in  the  case  at  bar,  and,  had  they  l>een, 
a  different  conclusion  might  have  been 
reached  by  the  court.  It  does  appear,  how- 
ever, that  the  amounts  of  the  checks  were 
charged  to  the  account  of  the  drawers,  and 
the  same  returned  on  settlement  of  their 
accounts  with  the  bank.  The  stamping  of 
the  two  checks  in  the  present  case  was  sim- 
ply a  method  adopted  by  the  bank  for  can- 
celing or  extinguishing  the  checks.  See  also 
Howard  H.  Clark  t  Co.  v.  Warren  Sav. 
Bank,  31  Pa.  Super.  Ct.  647. 

We  call   attention  to  §   11225 — 1,   Gen- 


eral Code.  This  section  was  passed  in  1911, 
several  years  after  the  adoption  of  tixe  nego- 
tiable instruments  act.  It  fixes  the  time 
within  which  an  action  may  be  brought 
against  a  bank  on  account  of  the  pay^uent 
on  a  forged  or  raised  check.  This  language 
is  used:  "Xo  bank  which  has  paid  and 
charged  to  the  account  of  a  depositor  any 
money  on  a  forged  or  raised  check  issued 
in  the  name  of  said  depositor  shall  be  liable 
to  said  depositor  for  the  amount  paid  there- 
on unless,"  etc. 

It  is  to  be  observed  that  the  only  liability 
mentioned  is  the  liability  of  the  bank  to 
the  depositor.  No  mention  is  made  of  the 
holder  or  payee  of  the  forged  check. 

We  are  of  the  opinion  that,  when  the  leg- 
islature enacted  §  8294,  it  intended  to  cover 
the  subject  of  the  liability  of  a  bank  to 
the  liolder  of  a  check.  It  prescribed  when 
and  when  only  there  is  a  liability  to  the 
holder.  In  the  absence  of  the  conditions 
therein  prescribed,  no  right  of  action  ex- 
ists in  favor  of  the  holder.  In  the  present 
case,  the  checks  in  question  not  having  been 
certified  or  accepted  within  the  meaning  of 
§  8204,  there  was  no  right  of  action  on  the 
part  of  the  defendant  in  error  against  the 
banking  company,  and  the  court  of  com- 
mon pleas  was  correct  in  directing  a  ver- 
dict in  favor  of  the  latter  company. 

Judgment  of  the  Court  of  Appeals  re- 
versed, and  that  of  the  Common  Pleas  af- 
firmed. 

Johnson,  Donahue,  and  Matthias,  JJ., 
concur. 


OKLAHOMA  SXJPREME  COURT. 

R.  W.  FREEMAN,  Plff.  in  Err., 

V. 

STATE  BOARD  OF  MEDICAL  EXAM- 
INERS. 

(—  Okla.  — ,  154  Pac.   56.) 

Parties    —    re-vocatlon    of    physician's 
Hcen.se  —  state. 

1.  The  state  is  not  a  necessary  party  to 
a  proceeding  before  the  state  board  of  medi- 

Headnotes  by  Bummons,  C. 

Note.  ^  As  to  grounds  for  revokins!  phy- 
sician's license,  see  notes  to  Macomber  v. 
State  Bd.  of  Health.  8  L.R.A.(N.S.)  .585; 
Munk  V.  Frink,  17  L.B.A.(N.S.)  439;  State 
Medical  Board  v.  McCrary,  30  L.B.A.(N.S.) 
783:  Bichardson  v.  Simpson,  43  L.R.A. 
(N.S.)  911;  and  Chenoweth  v.  State  Bd.  of 
Medical  Examiners,  51  L.R.A.  (N.S.)  058: 
and  later  case  Alton  v.  Board  of  Medical 
Examiners.  L.R.A.igi5A,  691. 
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f  cal  examiners  to   revoke   the   license   of  s 
physician. 
For  other  caaet,  see  Parties,  II.  a,  2,  in  Dig. 

1-52  y.  8. 
Physician  —  incurable  disease. 

2.  In  the  second  clause  qf  §  6005,  Rev. 
Laws  1910,  defining  "unprofessional  con- 
duct" of  a  physician  as  "  .  .  .  the  ob- 
taining of  any  fee  on  the  assurance  that 
an  incurable  disease  can  be  permanently 
cured."  the  words,  "incurable  disease."  mean 
any  disease  which  has  reached  an  incurable 
stage  in  the  patient  afflicted  therewith,  ac- 
cording to  the  then  general  state  of  knowl- 
edge of  the  medical  profession. 

For  other  cases,  see   PhfiDiciatvs  and  Stw- 

geons,  I.  a,  in  Dig.  l-n2  X.  S. 
Same  —  validity  of  statute. 

3.  The  second  clause  of  §  6005,  Rev.  Laws 
1010,  is  valid,  and  defines  an  oflTense  against 
professional  conduct  on  tlie  part  of  physi- 
cians. 

For  other  cases,  see  Physicians  and  Sur- 
geons, I.  a,  in  Dig.  l-oi  N.  8. 

Same  —  revocation  of  license  ■—  proced- 
ure. 

4.  The  state  board  of  medical  examiners 
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in  a  proceeding  before  it  to  revoke  the  li- 
cense of  a  physician  acts  in  an  administra- 
tive, and  not  a  judicial,  capacity,  and  the 
same  strictness  in  pleadings  and  practice 
is  not  required  before  it  as  before  a  judicial 
tribunal.  It  is  sufficient  if  the  accused  is 
informed  by  the  complaint  of  the  wrong 
charged  against  him  and  the  particular  in- 
stances of  its  perpetration  charged,  and 
has  an  opportunity  to  defend  against  proof 
of  such  charges,  and  the  proceedinga  are 
free  from  prejudice,  fraud,  or  oppression. 
For  other  eaaet,  see  Pleading,  II.  p.  im  Dig. 
l-o2  X.  8. 

Evidence  ^  advertisentent  by  pliyslcian. 

5.  An  advertisement  published  by  a  phy- 
sician held  properly  admitted  in  evidence 
against  him  upon  a  charge  of  obtaining  a 
fee  on  the  assurance  that  an  incurable  dis- 
ease can  be  permanently  cured  by  him,  as 
tending  to  prove  the  assurance  of  permanent 
cure,  where  such  assurance  is  denied  by  the 
physician. 
For  other  case*,  tee  Evidence,  XI.  I,  in  Dig. 

1-52  X.  S. 

Appeal  —  finding  wltlioat  evidence. 

6._  It  is  error  for  the  court  to  make  a 
finding  of  fact  upon  a  matter  upon  which 
alt  evidence  was  excluded,  but,  where  the 
other  findings  of  the  court  are  supported  by 
the  evidence,  and  are  sufficient  to  sustain 
the  judgment  of  the  court,  such  error  is 
not  80  prejudicial  as  to  warrant  a  reversal. 
For  other  eatet,  see  Appeal  and  Error,  VI I. 

m,  8,  in  Dig.  1-52  X.  8. 
E^videnee  —  sufficiency. 

7.  Evidence  considered,  and  held  to  sus- 
tain the  judgment  of  the  court. 
For  other  cases,   see  Evidence,  XII.  k,  in 

Dig.  1-52  X.  8. 

(December  7,  1915.) 

ERROR  to  the  District  Court  for  Bryan 
County  to  review  a  judgment  quashing 
a  writ  of  certiorari  to  review  the  action  of 
the  State  Board  of  Medical  Examiners  re- 
voking petitioner's  license  as  a  physician. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hatcliett  A  Ferguson,  for  plain- 
tiff in  error: 

Section  4254  of  the  Revised  Laws  of  1009, 
making  it  a  ground  of  the  revocation  of  the 
certificate  of  a  physician  if  he  advertises 
his  business  with  the  use  of  grossly  improb- 
able statements  calculated  to  mislead  the 
public,  is  so  indefinite  and  uncertain  as  to 
be  void. 

Hewitt  v.  State  Medical  Examiners,  148 
Cal.  590,  3  L.R.A.(N.S.)  896,  113  Am.  St. 
Rep.  315,  84  Pac.  39,  7  Ann.  Cas.  750; 
Czarra  v.  Medical  Supers.  25  App.  D.  C. 
443;  Matthews  v.  Murphy,  23  Ky.  L.  Rep. 
750,  54  L.R.A.  415,  63  S.  W.  785. 

If  there  was  anything  in  the  advertise- 
ment of  petitioner  that  was  of  an  improb- 
able nature  calculated  to  deceive  the  public, 
L.R.A.1916D. 


I  such  should  have  been  proved,  even  if  the 
I  allegation  had  been  properly  made  and  the 
statute  were  constitutional. 

Macomber  v.  State  Bd.  of  Health,  28  R. 
I.  S,  8  L.R.A.(N.S.)  585,  65  Atl.  263. 

lliere  ia  no  ground  for  revocation  of  a 
physician's  license  in  the  statute  because  he 
improperly  hires  a  man  to  work  for  him  in 
a  medical  way  who  is  not  licensed,  and  the 
court  cannot  say  that  such  facts  constitute 
ground  for  revocation  of  the  license. 

State  ex  rei;  Spriggs  v.  Robinson,  253 
Mo.  271,  161  S.  W.  1169. 

Since  there  is  no  such  thing  as  a  mani- 
festly incurable  disease,  the  legislature  can- 
not authorize  the  revocation  of  the  license 
of  a  physician  for  obtaining  a  fee  "on  the 
representation  that  a  manifestly  incurable 
disease  can  be  cured." 

Graeb  v.  State  Bd.  of  Medical  Examiners, 
55  Colo.  623,  47  L.R.A.(K.S.)  1063,  139 
Pac.  1099. 

Testimony  of  individual  cases  was  not  ad- 
missible. 

Chicago,  R.  I.  ft  P.  R.  Co.  v.  Spears,  31 
Okla.  469,  122  Pac.  228;  Chambers  v.  Van 
Wagner,  32  Okla.  774,  123  Pac.  1117. 

The  action  was  not  properly  prosecuted. 

Gulley  v.  Territory,  19  Okla."  187,  91  Pac. 
1037;  State  ex  rel.  Beckman  v.  Estes,  34 
Or.  196,  52  Pac.  571,  65  Pac.  25. 

Messrs.  S.  P.  Freeling,  Attorney  Gen- 
eral, and  C.  W.  King,  Assistant  Attorney 
General,  for  defendant  in  error: 

The  statement  that  petitioner  has  accept- 
ed fees  for  and  guaranteed  to  cure  incurable 
cases  of  tuberculosis,  in  the  absence  'f  a 
motion  to  make  more  definite  and  certain, 
was  sufficient  to  warrant  the  court  in  ad- 
mitting evidence  of  individual  cases. 

Wey  V.  City  Bank,  29  Okla.  313,  116 
Pac.  943;  Armstrong,  B.  &  Co.  v.  Crump, 
25  Okla.  452,  106  Pac.  855. 

Ranunons,  C,  filed  the  following  opin- 
ion: 

The  questions  involved  in  this  appeal 
raised  in  the  brief  of  plaintiff  in  error 
necessary  to  be  considered  consist  of  four 
propositions:  First,  Is  the  state  a  necessary 
party  to  this  proceeding?  Second,  Is  the 
clause  in  §  6905,  Revised  Laws  1910,  de- 
fining "unprofessional"  conduct  of  a  physi- 
cian as  follows:  "Second.  The  obtaining 
of  any  fee  on  the  assurance  that  an  incur- 
able disease  can  be  permanently  cured," — 
void  and  of  no  effect?  Third,  whether  or 
not  the  proceedings  before  the  state  board 
of  medical  examiners  and  the  district  court 
were  regular  and  free  from  prejudicial 
error.  Fourth,  Was  the  evidence  sufiicient 
to  support  the  judgment  of  the  trial  court? 

The  plaintiff  in  error,  a  duly  licensed 
physician,  was  informed  against  before  the 
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state  board  of  medical  examiners  upon  a 
charge  of  being  guilty  of  unprofeseional 
conduct.  He  was  thereafter  duly  cited  to 
answer  the  complaint,  and  did  answer  the 
same,  denying  specifically  the  acts  com- 
plained of.  Thereafter,  at  one  of  its  regu- 
lar quarterly  meetings,  the  state  board 
heard  the  complaint,  and,  after  plaintiff  in 
error  had  unsuccessfully  moved  to  dismiss 
the  complaint,  demurred  theroto,  and  moved 
to  strike,  proceeded  to  take  testimony  upon 
the  complaint.  The  state  board  found 
against  plaintiff  in  error,  and  ordered  that 
his  license  as  a  physician  be  revoked.  There- 
upon plaintiff  in  error  filed  his  petition  in 
the  district  court  of  Bryan  county,  praying 
a  writ  of  certiorari  to  issue  to  the  state 
board  of  medical  examiners  to  review  their 
action  upon  the  complaint  aforesaid.  The 
writ  was  issued,  and  thereafter  the  cause 
came  on  before  the  district  court  of  Bryan 
county,  and  a  trial  was  had  to  the  court, 
without  the  intervention  of  a  jury,  upon 
the  complaint  filed  with  the  state  board  of 
medical  examiners  and  the  answer  of  plain- 
tiff in  error  thereto.  The  trial  court  found 
against  plaintiff  in  error,  and  quashed  the 
writ  of  certiorari,  and  affirmed  the  action 
of  the  state  board  of  medical  examiners. 

Plaintiff  in  error  insists  that  this  pro- 
ceeding should  have  been  dismissed  for  the 
reason  that  the  state  of  Oklahoma  is  a 
necessary  party  to  a  proceeding  like  this. 
We  cannot  agree  with  this  contention  of 
plaintiff  in  error.  The  case  of  GuUey  v. 
Territory,  19  Okla.  187,  81  Pac.  1037,  does 
not  sustain  the  contention  of  the  plaintiff 
in  error,  because  that  case  was  begun  and 
tried  under  the  laws  then  in  force  in  the 
territory  of  Oklahoma,  providing  that  the 
district  court  shall,  upon  the  complaint  of 
any  member  of  the  territorial  board  of 
health,  have  power  to  cancel  the  license 
of  any  physician  found  guilty,  etc.  Under 
this  statute  the  proceedings  to  revoke  the 
license  of  a  physician  were  judicial,  had  to 
be  commenced  upon  the  complaint  of  a 
member  of  the  territorial  board  of  health, 
and  were  thus  officially  controlled,  and  the 
court  rightfully  held  the  state  to  be  a 
proper  party  in  such  a  proceeding.  The 
case  of  State  ex  rel.  Beckman  v.  Estes,  34 
Or.  196,  51  Pac.  77,  52  Pac.  571,  55  Pac. 
25,  cited  by  plaintiff  in  error,  also  fails 
to  sustain  the  contention  of  plaintiff  in 
error.  In  that  case  it  was  held  that  the 
state  was  a  proper  party  in  a  proceeding 
to  revoke  the  license  of  a  physician,  and 
that  notice  of  appeal  having  been  served 
upon  the  state,  it  need  not  be  served  upon 
the  state  board. 

Our  statutes  (§§  6901,  6903,  and  6904, 
Revised  Laws  1910)  provide  the  procedure 
for  revoking  the  license  of  a  physician.  The 
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proceeding  to  revoke  the  license  may  be 
commenced  by  anyone  upon  a  sworn  com- 
plaint; and  thereupon  it  is  the  duty  of  the 
state  board  of  medical  examiners  to  issue 
citation  to  the  party  complained  of  to  an- 
swer within  twenty  days  after  the  filing  of 
the  complaint,  and  to  proceed  thereafter  to 
try  and  determine  the  issues  raised. 

Section  6913,  Revised  Laws  1910,  further 
provides:  "Any  person  who  has  been  ag- 
grieved by  any  act,  rule,  or  regulation  of 
said  board  shall  have  his  right  of  action 
to  have  such  issue  tried  in  the  district  court 
of  the  county  in  which  some  member  of  the 
board  shall  reside." 

It  will  be  seen  that  under  no  provision  of 
the  statute  does  the  state  of  Oklahoma,  or 
any  official  thereof  have  exclusive  authority 
to  institute  proceedings  for  the  revocation 
of  the  license  of  a  physician,  nor  is  there 
any  authority  in  the  statute  by  which  the 
state  of  Oklahoma  can  control  such  proceed- 
ings. The  proceedings  may  be  instituted  by 
anyone,  and  the  state  of  Oklahoma  or  the 
attorney  goieral  would  be  wholly  without 
authority  to  dismiss  such  proceeding  or 
cause  it  to  be  discontinued.  Therefore  we 
are  of  the  opinion  that,  while  the  state  of 
Oklahoma,  through  its  attorney  gmeral, 
might  appropriately  institute  such  a  pro- 
ceeding, yet  it  is  not  such  a  necessary  party 
to  the  proceedings  as  to  require  it  to  be  in 
court  before  the  matter  eould  be  proceeded 
with. 

Is  the  provision  of  §  6905,  Revised  Laws 
1910,  above  quoted,  void  and  of  no  effect? 
Upon  this  proposition  counsel  for  plaintiff 
in  error  cite  the  case  of  Graeb  v.  State  Bd. 
of  Medical  Examiners,  55  Colo.  523,  47 
L.R.A.(N.S.)  1063,  139  Pac.  1099.  The 
Colorado  statute  provides  as  a  ground  for 
revoking  the  license  of  a  physician:  ".  .  . 
The  obtaining  of  a  fee  on  the  representation 
that  a  manifestly  incurable  disease  can  be 
permanently  cured."  Rev.  Stat.  1908,  § 
0068.  Our  own  statute  makes  the  ground 
for  the  revocation  of  license:  ".  .  .  the 
obtaining  of  any  fee  on  the  assurance  that 
an  incurable  disease  can  be  permanentlr 
cured."  The  two  statutes  are  identical,  ex- 
cept for  the  word  "manifestly"  used  in  the 
Colorado  statute.  A  majority  of  the  Colo- 
rado supreme  court  in  the  case  cited  held 
that  the  statute  quoted  was  too  indefinite 
and  uncertain  to  be  valid.  Tlie  court,  in 
passing  upon  this  question,  uses  the  follow- 
ing language:  "The  position  of  the  board 
is  very  clearly  stated  in  this  respect  in  their 
brief  in  Hamilton  v.  State  Bd.  of  Medical 
Examiners,  —  Colo.  — ,  148  Pac.  1145,  to 
which  brief  we  are  referred  and  asked  to 
consider  in  connection  with  this  caae.  This 
is  as  follows:  'If  the  question  were  in  con- 
troversy   in   this,  case   as   to   whether   the 
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words,  "manifestly  incurable  diseaaes"  is 
so  indefinite  as  to  be  unenforceable,  we 
would  welcome  the  issue,  but  we  hestitate  to 
burden  this  court  with  a  vast  number  of 
authorities  on  a  point  not  in  issue.  Suffice 
it  to  say  that  the  words  last  quoted  do  not 
refer  to  any  diseases  per  se,  but  to  a  con- 
dition of  the  patient  suffering  from  almost 
any  disease.  It  is  true  that  consumption 
is  not  "a  manifestly  incurable  disease"  in  it- 
self, but  an  invalid  suffering  from  consump- 
tion may  have  reached  a  stage  in  which  the 
disease  is  "manifestly  incurable."  Under  our 
statute,  a  physician  might  lawfully  take 
money  for  representing  that  he  could  cure 
one  case  of  consumption  and  at  the  same 
time  be  committing  an  offense  for  taking 
mon^  under  a  similar  representation  as  to 
another  case  of  the  same  disease  which  had 
manifestly  gone  beyond  the  curable  stage.' 
This  argument  is  also  advanced  in  this 
case,  but  not  so  clearly  stated  as  in  the 
above  quotation.  This  position  is  not  ten- 
able. If  the  statute  had  intended  a  mani- 
festly incurable  person,  or  a  manifestly 
incurable  diseased  condition,  it  would  doubt- 
less have  so  recited.  But  the  language  is 
a  'manifestly  incurable  disease.'  Clearly  the 
descriptive  words  manifestly  and  insur- 
able apply  to  the  disease,  and  not  to  the 
person  or  the  condition  of  the  person  afflict- 
ed with  the  disease.  This  is  likewise  the 
charge  in  the  complaint;  for  it  alleges  'that 
a  manifestly  incurable  disease  could  be  cured 
.  .  .  the  disease  known  as  consumption.' 
Counsel  for  the  board  have  cited  no  author- 
ity justifying  such  construction  of  the  lan- 
guage used  in  the  statute  as  that  for  which 
they  contend,  and  we  do  not  see  how  lan- 
guage so  clear  and  explicit  can  be  so 
tortured.  If  there  is  no  disease  known  and 
understood  to  be  manifestly  incurable,  then 
the  statute  states  no  offense  in  that  particu- 
lar, and  the  board  was  without  jurisdiction 
in  the  premises." 

Mr.  Justice  Gabbert,  writing  the  dissent- 
ing opinion  for  the  minority  of  the  court, 
uses  the  following  language:  "When  is  a 
disease  manifestly  incurable  T  Clearly  when 
it  is  evident  it  has  reached  the  stage  that 
it  cannot  be  made  to  yield  to  medical  treat- 
ment. Tliat  is  what  laymen,  as  well  as  the 
medical  profession,  understand  from  the  ex- 
pression 'a  manifestly  incurable  disease.' 
The  intent  of  the  law  is  to  be  considered 
in  its  interpretation,  and,  in  ascertaining 
such  intent,  the  evil  against  which  it  is  di- 
rected must  be  considered.  It  is  common 
knowledge  that  one  suffering  from  disease 
can  easily  and  readily  be  imposed  upon  by 
those  who,  by  reason  of  the  fact  that  they 
have  obtained  a  license  to  practise  medicine, 
are  presumed  to  possess  that  degree  of  skill 
in  the  treatment  of  disease  which  will  en- 
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able  them  to  accomplish  that  which  they 
repres  :nt  they  can.  The  object  of  the  stat- 
ute is  to  prevent  what  would  bu  notliing 
less  than  extortion  by  members  of  the  medi- 
cal profession,  obtaining  money  from  per- 
sons or  the  relatives  and  friends  of  those 
suffering  from  disease  by  promising  a  cure 
when  it  is  apparent  that  the  patient  is  be- 
yond the  reach  of  medical  science.  Such 
being  the  object  of  the  statute,  the  words 
employed  to  express  it  Should  not  be  given 
such  a  narrow  construction  as  will  result 
in  destroying  its  beneficent  purpose,  when 
from  such  language,  and  'the  general  under- 
standing of  what  it  means,  it  is  apparent 
that  the  legislature  intended  to  prevent  the 
helpless  ill  being  imposed  upon  by  tlie  prom- 
ises of  a  cure  when  it  was  evident  their 
condition  was  such  that  it  could  not  be  ac- 
complished." 

This  case  is  the  only  one  cit«d  by  counsel, 
and  the  only  one  which  we  have  been  able 
to  find,  which  passes  directly  upon  the  point 
raised  by  plaintiff  in  error.  The  majority 
opinion  undoubtedly  sustains  the  contention 
of  plaintiff  in  error.  While  the  Colorado 
statute  uses  the  words,  "manifestly  incur- 
able," instead  of  the  word  "incurable"  as 
in  our  statute,  we  do  not  regard  this  as 
affecting  the  applicability  of  the  majority 
opinion  of  the  Colorado  court,  since  the 
court  there  holds  that  the  words  "manifest- 
ly" and  "incurable"  must  be  taken  as  ap- 
plicable to  the  disease  per  se,  and  not  to 
the  condition  of  the  patient  suffering  with 
the  disease  at  the  time  his  treatment  is 
undertaken  by  the  physician.  The  record 
in  the  case  at  bar  discloses  thait  the  diseases 
which  the  plaintiff  in  error  is  charged  with 
having  undertaken  to  treat  upon  assurance 
of  effecting  a  permanent  cure  were  not  con- 
sidered by  the  witnesses  for  the  complain- 
ant to  be  incurable  per  se;  in  fact,  it  may 
be  doubted  if  the  medical  profession  recog- 
nizes any  disease  as  incurable  per  se, — 
that  is,  beyond  the  reach  of  medical  skill 
at  any  stage  in  the  progress  of  the  disease. 
We  think,  however,  that  the  majority  opin- 
ion of  the  Colorado  court  does  not  rightly 
construe  the  statute,  and  we  prefer  to  fol- 
low the  dissenting  opinion  in  that  case,  as 
we  think  the  dissenting  opinion  correctly 
interprets  the  statute  in  question,  and  that 
such  interpretation  is  equally  applicable  to 
our  own  statute. 

To  sustain  the  contention  of  the  plaintiff 
in  error  upon  this  proposition  would  be  to 
nullify  that  section  of  our  statute,  and  to 
hold  that  the  legislature,  adopting  it,  did 
a  vain  and  useless  thing.  The  universal  rule 
of  statutory  construction  is  that,  when  the 
intent  of  the  legislature  can  be  determined 
from  the  statute,  it  is  the  duty  of  the  courts 
to  follow  and  enforce  auch  intent.    In  con- 
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Btruing  statutes  consideration  is  always 
given  to  the  mischief  to  be  corrected  and 
the  remedy  to  be  afforded.  As  we  regard 
this 'section  of  our  statute,  we  think  that  it 
is  not  aimed  at  any  unethical  practices  of 
physicians  as  interpreted  by  the  medical 
fraternity,  but  was  aimed  to  prevent  acts 
on  the  part  of  physicians  which  are  uni- 
versally regarded  as  immoral  and  against 
good  conscience,  not  only  by  the  medical 
profession,  but  by  laymm  as  well,  and  for 
which  under  the  style  of  obtaining  money 
under  false  pretenses  our  Criminal  Code 
has  provided  the  penalties  of  the  law.  The 
gist  of  the  offense  of  which  it  is  claimed 
plaintiff  in  error  was  guilty  is  duping  the 
credulous  and  taking  advantage  of  the 
afflicted  by  taking  money  from  them  with 
an  assurance  that  they  can  be  permanently 
cured  when,  in  fact,  their  condition  is  in- 
curable according  to  the  general  state  of 
knowledge  of  the  medical  profession  at  that 
time.  The  word  "incurable"  is  defined: 
"Not  curable;  beyond  the  power  or  skill 
of  medicine."  22  Cyc.  74.  "Not  susceptible 
of  cure;  applied  to  both  patients  and  dis- 
ease."    Dunglison's  Medical  Dictionary. 

Section  2914,  Revised  Laws  1910,  pro- 
vides: "Words  used  in  any  statute  are  to 
be  understood  in  their  ordinary  sense,  ex- 
cept when  a  contrary  intention  plainly  ap- 
pears." 

Section  4642,  Revised  Laws  1910,  pro- 
vides: "...  But  the  rule  of  the  com- 
mon law,  that  statutes  in  derogation  there- 
of, shall  be  strictly  construed,  shall  not  be 
applicable  to  any  .  .  .  statute  of  Okla- 
homa ;  but  all  such  statutes  shall  be  liberal- 
ly construed  to  promote  their  object." 

Under  these  definitions  and  under  the 
rules  of  construction  laid  down  as  above 
in  our  statutes  we  must  conclude  that  the 
word  "incurable,"  in  the  section  of  the  stat- 
ute in  question,  is  to  be  interpreted  in  its 
ordinary  acceptation,  and  that  the  legisla- 
ture, in  adopting  that  section,  did  not  in- 
tend to  do  a  useless  thing,  but  intended  the 
statute  to  be  enforced  in  accordance  with 
an  interpretation  based  upon  the  ordinary 
understanding  of  the  words  used,  both  by 
laymen  and  physicians.  In  that  view  of  the 
case  we  are  clearly  of  the  opinion  that  the 
words,  "incurable  disease,"  in  the  section  of 
the  statute  in  question,  apply  to  the  state 
of  the  disease  which  a  patient  may  have  at 
the  time  the  treatment  of  it  is  undertaken 
by  the  physician;  and  tliat,  if  a  physician 
undertakes  to  treat  a  patient  who  is  suf- 
fering from  a  disease  which  has  in  its 
progress  reached  an  incurable  state  accord- 
ing to  the  then  general  state  of  knowledge 
of  the  medical  profession,  and  accepts  a  fee 
from  the  patient  upon  the  assurance  that 
he  can  effect  a  permanent  cure  of  such  dis- 
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ease,  he  would  be  guilty  of  unprofessional 
conduct  as  defined  in  that  section  of  our 
statute. 

Plaintiff  in  error  complains  of  irregu- 
larity and  error  in  the  proceedings  before 
the  state  board  of  medical  examiners  and 
in  the  trial  before  the  district  court.  He 
particularly  complains  of  the  sufficiency  of 
the  complaint  filed  before  the  state  board. 
It  is  practically  held  unanimously  by  all 
the  courts  that  such  boards,  in  proceedings 
similar  to  the  one  at  bar,  do  not  act  ju- 
dicially, and  are  not  judicial  bodies,  but 
that  their  action  is  merely  administrative. 
It  is  also  held  that  it  is  within  the  police 
power  of  the  state  to  grant  powers  such 
as  are  sought  to  be  exercised  in  this  case 
to  such  boards  as  a  part  of  the  administra- 
tive arm  of  the  government,  and  to  provide 
for  summary  proceedings  to  be  taken  by 
such  boards  in  cases  similar  to  the  one  at 
bar.  It  is  also  held  that  it  is  not  necessary 
in  a  trial  under  such  complaint  that  the 
proceedings  shall  be  conducted  with  that  de- 
gree of  exactness  which  is  required  in 
trials  before  ordinary  tribunals  of  justice, 
and  that  a  complaint  filed  before  a  state 
board  of  health  for  the  purpose  of  revoking 
the  license  of  a  physician  is  sufficient  if 
it  informs  the  accused  not  only  of  the 
nature  of  the  wrong  charged,  but  of  the  par- 
ticular instances  of  its  alleged  perpetra- 
tion. Munk  v.  Frink,  81  Neb.  631,  17 
L.R.A.(N.S.)  439,  116  N.  W.  525;  Meffert 
V.  State  Bd.  of  Medical  Registration  (Mef- 
fert ▼.  Packer)  66  Kan.  710,  1  L.R.A.(N.S.) 
811,  72  Pac.  247,  affirmed  in  195  U.  S.  626, 
49  L.  ed.  350,  25  Sup.  Ct.  Rep.  790;  State 
Medical  Board  v.  McCrary,  95  Ark.  511,  30 
L.R.A.(N.S.)  783,  130  S.  VV.  544,  Ann.  Cas. 
1912A,  631;  State  Bd.  of  Health  v.  Roy,  22 
R.  I.  538,  48  Atl.  802;  State  ex  rel.  Chap- 
man v.  State  Medical  Examiners,  34  Minn. 
387,  26  N.  W.  123;  State  ex  rel.  Feller  v. 
State  Medical  Examiners,  34  Minn.  391,  26 
N.  W.  125. 

In  view  of  the  fact  that  the  controversy 
is  narrowed  down  to  the  one  charge  that 
plaintiff  in  error  accepted  a  fee  for  the 
treatment  of  an  incurable  disease  with  the 
assurance  that  he  could  effect  a  permanent 
cure,  we  are  of  the  opinion  that  the  para- 
graph of  the  complaint  which  charges  plain- 
tiff in  error  with  that  offense  against 
professional  conduct  is  sufficient,  since  it  ad- 
vises him  of  the  particular  diseases  the 
treatment  of  which  he  is  charged  with  hav- 
ing undertaken,  especially  as  plaintiff  in 
error  did  not  seek  to  have  these  charges 
made  more  definite  and  certain. 

The  plaintiff  in  error  complains  of  the 
admission  in  evidence  by  the  trial  court  of 
an  advertisement  which  is  admitted  to  have 
been  published  by  plaintiff  in  error.    Plain- 
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tiff  iu  error  says  that  he  was  not  charged  I 
with  making  grossly  improbable  statements, 
calculated  to  mislead  the  public,  in  adver- 
tising his  business.  While  this  is  true,  we 
do  not  think  the  court  erred  in  the  admis- 
gion  of  this  advertisement,  since  it  tended 
in  some  degree  to  throw  light  upon  a  ques- 
tion properly  before  the  court;  i.  e.,  whether 
or  not  plaintiff  in  error  gave  assurances  of 
effecting  permanent  cures  of  incurable  dis- 
eases. 

Plaintiff  further  complains  that  the  trial 
court  in  its  findings  in  this  cause  found 
plaintiff  in  error  guilty  of  a  charge  upon 
which  the  trial  court,  upon  the  objection 
of  plaintiff  in  error,  had  excluded  all  evi- 
dence. The  record  seems  to  bear  out  the 
contention  of  plaintiff  in  error  in  this  par- 
ticular. While  this  is  error,  yet,  as  we  have 
concluded  that  the  judgment  of  the  trial 
court  was  right,  the  fact  that  he  may  have 
included  in  his  findings  a  conclusion  which 
was  not  supported  by  the  evidence,  since  he 
did  make  findings  that  are  supported  by 
the  evidence  and  which  sustain  the  judg- 
ment, we  will  not  disturb  the  judgment  of 
the  court  therefor. 

Plaintiff  in  error  further  contends  that 
the  findings  of  the  court  are  not  supported 
by  sufficient  evidence.  We  have  examined 
the  record  upon  the  propositions  complained 
of  by  plaintiff  in  error,  and  we  find  suf- 
ficient evidence  to  sustain  the  findings  of 
the  court  as  to  the  incurable  nature  of 
the  diseases  undertaken  to  be  treated  by 
plaintiff  in  error,  as  to  his  assurances  of 
effecting  a  permanent  cure,  and  as  to  his 
accepting  a  fee  therefor.  It  is  ur^ed  by 
plaintiff  in  error  that  the  written  guaranty 
which  was  introduced  in  evidence,  and  which 
is  as  follows: 

Absolute  Guaranty. 

,  Okla., ,  191—. 

I,  R.  W.  Freeman,  M.  D.,  party  of  the 


first  part,  do  hereby  agree  to  refund  all 
moneys  paid  to  me  by  H.  S.  Hawkins,  party 
of  the  second  part,  should  he  fail  to  receive 
a  complete  cure  by  my  treatment. 

R.  W.  Freeman. 
I,  H.  S.  Hawkins,  party  of  the  second 
part,  do  hereby  agree  to  follow  the  direc- 
tions given  by  R.  W.  Freeman,  M.  D.,  par- 
ty of  the  first  part,  through  a  period  of  time 
sufficient  as  deemed  by  him  to  effect  a  com- 
plete cure.  Should  I  fail  to  follow  the  di- 
rections as  given  by  him,  then  I  agree  that 
this  agreement  becomes  null  and  void. 

H.  S.  Hawkins. 

— is  not  a  guaranty  of  a  cure,  but  only  a 
guaranty  to  refund  the  fee  in  the  event  the 
treatment  prove  unauccessfnl.  We  consider 
this  contract  to  be  a  mere  subterfuge,  and 
have  no  doubt  that  it  was  drawn  for  the 
very  purpose  of  protecting  plaintiff  in  error 
in  a  case  like  this.  But  a  reading  of  the 
entire  contract  shows  that  it  holds  out  to 
the  patient  an  assurance  of  a  permanent 
cure.  And,  aside  from  this  contract,  the 
record  contains  evidence  of  assurances  made 
by  plaintiff  in  error  of  effecting  a  per- 
manent cure  to  his  patients  orally.  This 
evidence  was  perfectly  competent,  since  this 
action  is  not  baaed  upon  the  contract  above 
quoted,  and  oral  evidence  tending  to  prove 
or  disprove  the  matter  at  issue  was  admissi- 
ble. 

We  conclude  that  there  is  no  prejudicial 
or  reversible  error  in  the  record,  and  that 
the  judgment  of  the  court  below  was  right, 
and  should  be  affirmed. 

Per  Cnriam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  January 
11,  1»16. 


RHODE  ISLAND   SUPREME   COtTKT. 

STATE  OF  RHODE  ISLAND 

V. 

FRANCIS  J.  HARTLEY. 

(—  R.  I.  — ,  96  Atl.  305.) 

Hnstmnd  and  wife  —  failnre  to  support 
—    "means." 

A  man's  ability  to  earn  money  by  work- 
ing at  his  trade  is  "means"  within  the 
meaning  of  a  statute  requiring  him  to  sup- 


port his  family  according  to  his  means,  al- 
though he  is  not  shown  to  possess  prop- 
erty. 

For  other  omm,  «ee  Husband  atUt  Wife,  IV. 
in  Dig.  1-52  N.  8. 

(January  19,  1916.) 

fp  XCEPTIONS  by  defendant  to.  rulings  of 
J    the  Superior  Court  for  Providence  and 
Bristol  Counties  made  during  the  trial  of 


Xote.  —  The  question  of  what  amounts  to 
BoBsnpport  by  husband  within  criminal 
itatutes  like  that  under  consideration  in 
State  v.  Babtubt  is  considered  in  the  note 
to  State  V.  Waller,  49  L.R.A.(N.S.)  588. 
That  one's  ability  to  work  or  earn  a  wage 
L.IU.1916D. 


materially  affects  his  responsibility  for  his 
failure  or  neglect  to  support  his  family  is 
disclosed  by  the  cases  referred  to  in  that 
note  as  well  as  the  decision  in  the  Babtlet 
Case. 
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a  complaint  charging  him  with  neglecting 
to  support  his  family  according  to  his 
means,  which  resulted  in  his  conviction. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Mr.  Clarence  N.  WooUey,  for  defend- 
ant: 

In  prosecutions  for  nonsupport  the  means 
or  ability  of  the  defendant  is  a  constituent 
element  of  the  offense  and  must  be  proved 
beyond  a  reasonable  doubt. 

State  V.  Peabody,  25  R.  I.  644,  66  Atl. 
1028;  State  v.  Tillinghast,  26  R.  I.  391, 
66  Atl.  181 ;  Goddard  v.  State,  73  Neb.  739, 
103  N.  W.  443;  Hammond  v.  Hammond,  15 
R.  I.  40,  2  Am.  St.  Rep.  867,  23  Atl.  143; 
Battey  v.  Battey,  1  R.  I.  212. 

Mr.  Abbott  Phillips,  Assistant  Attor- 
ney General,  for  the  State. 

Vincent,  J.,  delivered  the  opinion  of  the 
court: 

This  is  a  complaint  and  warrant  brought 
under  §  39,  chap.  347,  of  the  General  Laws 
of  1909,  and  charges  the  defendant  with 
neglecting  to  support  his  wife  and  child 
according  to  his  means.  The  case  was  tried 
in  the  superior  court,  where  the  defendant 
was  found  guilty,  and  is  now  before  us  on 
the  defendant's  exceptions:  (1)  To  the 
refusal  of  the  trial  court  to  direct  a  verdict 
for  the  defendant;  and  (2)  to  the  refusal 
of  the  trial  court  to  charge  that  the  jury 
must  be  satisfied  that  the  state  has  proved 
beyond  a  reasonable  doubt  that  the  defend- 
ant neglected  to  provide  for  his  wife  and 
child  according  to  his  means.  There  must 
be  evidence  of  means. 

The  defendant's  wife  testified  that  the 
defendant  was  a  carpenter;  that  he  went 
away  and  left  her  and  their  child,  four 
years  old,  on  May  13,  1913;  that  from  that 
time  he  had  not  contributed  anything  to 
the  support  of  either  of  them;  that  she  did 
not  know  where  the  defendant  went,  but  had 
been  informed  that  he  went  to  New  York; 
that  she  did  not  see  him  from  May,  1913, 
to  December,  1914,  when  she  met  him  on 
the  street  in  Fawtucket;  tliat  she  did  not 
know  of  her  own  knowledge  whether  or  not 
the  defendant  had  worked  while  away,  but 
that  he  had  told  her  sister  that  he  had  been 
working;  and  that  she  and  her  child  had 
been  supported  by  her  own  work  and  the 
help  of  her  fatlier.  The  father  of  the  de- 
fendant's wife  testified  that  the  defendant 
had  contributed  nothing  to  the  support  of 
his  wife  and  child  for  about  two  years,  and 
that  the  defendant  was  a  first-class  car- 
penter and  was  working  then.  The  defend- 
ant offered  no  evidence.  Upon  this  testi- 
mony the  defendant  asked  the  court  to 
direct  the  jury  to  find  a  verdict  of  not 
L.R.A.1916D. 


guilty.  We  think  this  request  was  rightly 
refused. 

Our  attention  has  been  called,  during  the 
argument  of  counsel  for  the  defendant,  to 
the  hearsay  cliaracter  of  that  portion  of 
the  testimony  of  the  defendant's  wife  where- 
in she  states  that  the  defendant  had  told 
her  sister  that  he  had  been  working  while 
he  was  away.  No  exception  was  taken  to 
this  testimony  at  the  trial.  It  is  not 
essential,  however,  to  the  disposition  of 
the  case,  as  we  view  it,  and  therefore  it 
need  not  be  discussed.  Without  this  there 
is  sufficient  testimony  to  show  that  the 
defendant  had  a  good  trade  in  which  he 
was  a  skilful  worker.  The  jury  saw  him, 
and  was  tliereby  able  to  form  some  judg- 
ment as  to  his  health,  age,  and  general 
physical  condition.  It  is  not  necessary  for 
the  complainant  to  show  that  the  defendant 
had  actually  been  in  receipt  of  money  dur- 
ing the  period  in  which  he  had  failed  to 
support  his  wife  and  child.  It  is  sufficient 
if  it  be  shown  that  he  had  the  means  of 
earning  money  had  he  been  so  disposed. 
To  be  versed  in  the  technicalities  of  a  good 
trade,  like  that  of  carpentry,  and  to  have 
the  ability  and  skill .  to  meet  its  require- 
ments, is  to  possess  a  "means"  by  which  a 
man  may  be  enabled  to  contribute  to  the 
support  of  his  family.  We  think  that  the 
words  of  the  statute,  "according  to  his 
means,"  refer  to  capacity  to  earn  money, 
as  well  as  to  property  actually  owned  and 
possessed,  and  that  where  a  man  has  the 
pliysical  and  mental  power  to  acquire  means, 
he  comes  within  the  intent  of  the  law. 
State  V.  W-itham,  70  Wis.  473,  35  N.  W. 
934.  Applying  these  principles  to  the  mat- 
ter in  hand,  we  think  that  the  complainant 
has  made  out  a  prima  facie  case.  The  de- 
fendant did  not  offer  any  testimony.  While 
his  failure  to  do  so  should  not,  perhaps,  be 
allowed  to  militate  against  him,  yet  the 
complainant  having  made  a  prima  facie 
case,  the  way  was  open  to  him  to  show  that, 
by  reason  of  ill  health  or  inability  to  obtain 
employment,  he  had  been  unable  to  earn 
money  and  contribute  to  the  support  of  his 
wife  and  child.  The  complainant  having 
made  a  prima  facie  case  and  the  defendant 
having  failed  to  offer  any  testimony  to  rebut 
it,  we  think  that  the  denial  of  tlie  defend- 
ant's request  for  the  direction  of  a  verdict 
was  proper. 

An  examination  of  the  charge  of  the  trial 
court,  as  appears  from  the  transcript  of 
testimony,  shows  that  the  request  of  the 
defendant  to  charge,  as  set  forth  in  his 
second  exception,  was  fully  covered.  The 
court  charged  with  distinctness  that  the 
guilt  of  the  defendant  must  be  proved  be- 
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yond  a  reasonable  doubt  in  order  to  convict 
him,  and  that  the  jury  must  find  l>eyond  a 
reasonable  doubt  that  the  defendant  neglect- 
ed to  provide  for  his  wife  and  child  accord- 
ing to  his  means,  and  later  in  the  charge 


the   same   language   was   substantially    re- 
peated. 

Tlie  defendant's  exceptions  are  'overruled, 
and  the  case  is  remitted  to  the  Superior 
Court  for  sentence. 


WASHINGTON  SVPREACE  COCKT. 
(Department  No.  2.) 

FRED  BARNHART,  Eegpt., 

v. 

CHICAGO,   MILWAUKEE,    &    ST.    PAtX 

RAILWAY  COMPANY,  Appt. 

{—  Wash.  — ,  154  Pac.  441.) 

Neglifcence  —  pond  —  attractive     nni- 
sanoe. 

A  pond  formed  by  surface  water  im- 
pounded by  a  fill  for  a  railroad  right  of 
way  deep  enough  to  drown  a  child,  and 
about  which  children  are  acourttomed  to 
play,  is  not  an  agency  so  likely  to  result 
in  injury  to  those  attracted  to  it  as  to  ren- 
der the'  railroad  company  liable  for  the 
death  of  a  boy  drowned  there  because  of 
absence  of  protection,  on  the  theory  that 
it  was  an  attractive  nuisance. 
For  other  cases,  see  yegligence,  I.  c,  i,  i, 

in  Dig.  1-52  A'.  8. 

(January  36,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Snohomish 
County  in  plaintiff's  favor  in  an  action 
brought  to  recovei^  damages  for  the  death 
of  plaintifTs  son  alleged  to  have  been  caused 
by  defendant's  negligence.     Revorscd. 

The  facta  are  stated   in   the  opinion. 

Mr.  George  W.  Korte  for  appellant. 

Mr.  M.  J.  McGuinness,  for  respondent: 

Defendant  was  liable  for  the  death  of 
plaintiff's  son. 

Bjork  V.  Tacoma.  76  Wash.  225,  48  L.R.A. 
(N..S.)  331,  135  Pac.  1005;  Pekin  v.  Mc- 
Malion,  154  111.  141,  27  L.R.A.  206,  45 
Am.  St.  Rep.  114,  39  N.  E.  484;   1  Thomp. 

Note. —  The  general  doctrine  of  attrac- 
tive nuisance  is  discussed  at  length  in  the 
note  to  Cabin  v.  Stone,  19  L.R.A. (N.S.) 
1094;  its  applicability  as  to  ponds,  reser- 
voirs, etc.,  b«ing  specifically  treated  at  page 
1143  of  that  note,  and  in  a  supplementary 
note  to  Thompson  v.  Illinois  C.  R.  Co.  47 
L.RJ^.(N.S.)  1101;  and  see  also  later  cases 
as  to  ponds,  reservoirs,  etc.,  Riggle  v.  Lens, 
L.R.A.19J5A,  150;  Coeur  d'Alene  Lumber 
Ck).  V.  Thompson,  L.R.A.191.5A,  731;  and 
Starling  v.  Selma  Cotton  Mills,  L.R.A. 
igi.iD,  850. 

Supplementary  notes  on  various  other 
concrete  phases  of  the  doctrine  of  attractive 
nuisance  may  be  found  by  consulting  the 
Index  to  L.R.A.  Notes,  under  the  title  "Neg- 
ligence." The  same  title  in  the  L.R.A.  Di- 
gest may  also  be  profitably  consulted. 
L.R.A.1916D. 


Neg.  2d  ed.  §  1031;  3  Shearm.  &  Redf.  Neg. 
6th  ed.  §  705;  Haynes  v.  Seattle,  69  Wash. 
419,  125  Pac.  147. 

Main,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  brought  this  action  for  the 
purpose  of  recovering  damages  for  the  death 
of  his  son,  a  child  eight  years  of  age.  The 
cause  was  tried  to  a  jury.  At  the  conclu- 
sion of  all  the  evidence  the  defendant  chal- 
lenged the  sufficiency  thereof,  and  moved 
for  a  directed  verdict.  This  motion  was 
denied.  The  jury  returned  a  verdict  for 
the  plaintiff  in  the  sum  of  $650.  Judgment 
being  entered  upon  the  verdict,  the  defend- 
ant appeals. 

The  facts,  briefly  stated,  are:  During  the 
latter  part  of  the  year  1911,  the  appellant 
railway  company  was  completing  the  con- 
struction of  its  branch  line  from  Cedar 
Falls  to  Everett.  This  line  passed  through 
the  city  of  Snohomish.  Where  the  line 
passed  through  this  city  it  was  upon  low 
lands  adjacent  to  the  Snohomish  river,  and 
a  considerable  embankment  or  fill  was  made 
upon  which  the  rails  and  ties  were  laid. 
About  1,200  feet  from  the  west  boundary 
of  the  city  the  railroad  grade  met  a  hill 
which  was  to  the  north  of  the  grade.  The 
hill  had  an  elevation  of  approximately  25 
feet,  upon  the  side  of  which  grew  brush  or 
small  trees.  Tlie  meeting  of  the  grade  and 
the  hill  at  this  point  left  a  depression 
between  the  two  in  which  either  surface 
water,  or  flood  waters  of  the  river,  wore 
impounded  and  created  a  pond.  The  pond 
was  entirely  upon  the  right  of  way  of  the 
railway  company.  On  the  bank  or  hill 
to  the  north  there  was  an  old  picket  fence 
through  which  there  were  a  number  of 
openings.  Above  this  hill  was  what  is 
known  as  Second  avenue.  Before  the  em- 
bankment was  constructed  the  flood  waters 
from  the  river  would  at  times  form  a  pond 
in  the  same  vicinity  as  the  pond  in  ques- 
tion, but  a  little  further  south,  to  which 
boys  would  resort  for  the  purposes  of  play, 
as  they  did  upon  this  pond.  After  the 
pond  in  question  had  been  formed,  the 
boys  of  the  neighborhood  were  accustomed 
to  gather  for  play,  and  had  constructed  a 
raft  out  of  old  railroad  ties  or  other  tim- 
bers. The  water  in  the  pond  was  from  8 
to  10  feet  deep  at  the  deepest  point.  In 
reaching  the  pond  it  was  necessary  for  the 
boys   to  go   upon   and   across   the   private 
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property  of  the  railway  company.  On  Feb- 
ruary 3,  1912,  the  two  sons  of  the  respond- 
ent, respectively  eight  and  six  years  old, 
were  upon  the  raft  upon  the  pond,  at  play, 
when  the  older  of  the  two  fell  into  the 
water  and  was  drowned.  This  action,  as 
already  indicated,  was  brought  by  his  father. 
It  is  claimed  that  the  railway  company 
was  negligent  in  failing  to  drain  the  pond. 
The  controlling  question  in  the  case  is 
whether  the  owner  of  the  property  upon 
which  a  pond  is  formed,  where  the  boys 
of  the  neighborhood  resort  for  play,  is 
guilty  of  negligence  in  failing,  either  to 
drain  the  pond,  or  fence  his  property  against 
such  intrusion.  The  general  rule,  of  course, 
is  that  the  private  owner  of  land  is  not 
liable  to  strangers  who  come  thereon  with- 
out any  invitation,  express  or  implied,  and 
receive  an  injury  from  some  agency  upon 
the  premises. 

An  exception  to  this  general  rule  is  made 
by  what  is  known  as  the  doctrine  of  the 
turntable  cases.  According  to  this  doc- 
trine damages  may  be  recovered  from  the 
owner  for  the  death  or  injury  of  a  child 
of  tender  years  even  though  technically 
a  trespasser,  and  who  has  been  attracted 
to  the  place  of  the  accident  by  a  dangerous 
agency  which  is  in  the  nature  of  an  attrac- 
tive nuisance.  Sioux  City  4  P.  R.  Co.  v. 
Stout,  17  Wall.  657,  21  L.  ed.  745;  Clarlc 
v.  Northern  P.  R.  Co.  29  Wash.  139,  59 
L.R.A.  508,  69  Pac.  636;  Union  P.  R.  Co. 
v.  McDonald,  162  U.  S.  262,  38  L.  ed.  434, 
14  Sup.  Ct.  Rep.  619.  The  turntable  doc- 
trine has  been  adopted  by  the  courts  of 
last  resort  in  a  considerable  number  of 
states,  and  rejected  by  almost  an  equal 
number.  There  is  a  tendency  generally  on 
the  part  of  courts  which  have  approved  the 
doctrine  to  limit,  rather  than  extend,  its 
application.  Harris  v.  Cowles,  38  Wash. 
331,  107  Am.  St.  Rep.  847,  80  Pac.  537; 
Bottum  V.  Hawks,  84  Vt.  370,  35  L.R.A. 
(N.S.)  440,  79  Atl.  858,  Ann.  Cas.  1913A, 
1025,  3  N.  C.  C.  A.  186.  In  the  case  last 
cited  will  be  found  a  review  of  the  cases 
which  support  the  statement  as  to  the 
tendertcy  to  limit  the  doctrine. 

The  question  here  presented  is  not  whether 
the  owner  of  property  may  be  liable  (a) 
by  reason  of  a  trap  or  pitfall  upon  his 
property  which  may  produce  the  death  or 
injury;  (b)  a  hidden  or  concealed  danger; 
or  (c)  a  dangerous  agency  in  close  prox- 
imity or  so  near  a  highway  that  in  the 
use  of  the  highway  an  accident  may  occur 
— but  is  whether  a  pond  of  water  is  a  dan- 
gerous agency  such  as  will  subject  the  own- 
er of  the  property  to  liability  for  damages 
for  the  death  of  a  child  of  tender  years, 
attracted  to  the  pond  for  the  purpose  of 
play.  The  turntable  doctrine  makes  the 
L.R.A.1916D. 


owner  liable  because  the  dangerous  agency 
wail  attractive  to  children  of  tender  years, 
and  in  playing  about  or  with  such  agency 
accident  or  injury  would  probably  result. 
That  a  pond  of  water  is  attractive  to  boys 
for  the  purposes  of  play,  swimming,  and 
fishing  no  one  will  deny.  But  its  being 
an  attractive  agency  is  not  suliicient  to 
subject  the  owner  to  liability.  It  must  be 
an  agency  such  as  is  likely,  or  will  prob- 
ably, result  in  injury  to  those  attracted 
to  it.  That  many  boys  every  year  lose 
their  lives  by  drowning  is  a  matter  of 
common  knowledge.  But  the  number  of 
deaths  in  comparison  to  the  total  number 
of  boys  that  visit  ponds,  lakes,  or  streams 
for  purposes  of  play,  swimming,  and  fishing 
is  comparatively  small.  It  would  be  extend- 
ing the  doctrine  too  far  to  hold  that  a 
pond  of  water  is  an  attractive  nuisance, 
and  therefore  comes  within  the  turntable 
cases.  There  are  a  number  of  analogous 
cases  which  would  support  the  holding  that 
an  owner  is  not  liable  for  the  death  of  a 
child  drowned  in  a  pond.  But  in  this  case 
it  is  not  necessary  to  support  the  holding 
by  analogous  cases  when  there  is  ample 
direct  authority  upon  which  it  may  be 
rested.  Emond  v.  Kimberly-Clark  Co.  139 
Wis.  83,  149  N.  W.  760;  Sullivan  v.  Huide- 
koper,  27  App.  D.  C.  154,  5  L.R.A.(N.S.) 
263,  7  Ann.  Cas.  196;  Peters  v.  Bowman, 
115  Cal.  345,  66  Am.  St.  Rep.  106,  47  Pac. 
113,  698,  1  Am.  Neg.  Rep.  4;  Thompson 
V.  Illinois  C.  R.  Co.  106  Miss.  636,  47 
L.R.A.(N.S.)  1101,  63  So.  185;  Stendal  v. 
Boyd,  73  Minn.  63,  42  L.R.A.  288,  72  Am. 
St.  Rep.  697,  75  N.  W.  735.  Those  cases 
are  all  from  courts  that  approve  the  turn- 
table doctrine.  In  each  of  them  a  boy  had 
lost  his  life  by  drowning,  the  youngest  of 
which  was  four  and  the  oldest  eleven, 
years;  and  in  each  of  them  it  was  held 
that  there  was  no  liability  for  the  death  of 
a  child  that  occurred  in  an  artificial  pond. 
In  the  Peters  Case  it  was  said:  "It  is  not 
contended  by  appellant  that  the  rule  of 
the  turntable  cases  has  ever  been  applied 
to  facts  like  those  in  the  case  at  bar;  his 
contention  is  that  the  reasoning  and  phil- 
osophy of  the  rule  ought  to  extend  it  to 
a  case  like  the  one  at  bar.  But  the  same 
reasoning  does  not  apply  to  both  sets  of 
cases.  A  body  of  water — either  standing 
as  in  ponds  and  lakes,  or  running  as  in 
rivers  and  creeks,  or  ebbing  and  flowing, 
as  on  the  shores  of  seas  and  bays — is  a 
natural  object  incident  to  all  countries 
which  are  not  deserts.  Such  a  body  of 
water  may  be  found  in  or  close  to  nearly 
every  city  or  town  in  the  land,  the  danger 
of  drowning  in  it  is  an  apparent  open 
danger,  the  knowledge  of  which  is  common 
to  all,  and  there  is  no  just  view  consistent 
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with  recognized  rights  of  property  owners 
which  would  compel  one  owning  land  upon 
which  such  water,  or  part  of  it,  stands  or 
flows,  to  fill  it  up,  or  surround  it  with  an 
impenetrable  wall." 

In  the  Sullivan  Case,  after  reviewing 
the  authorities,  it  was  said:  "Without  cit- 
ing other  authorities,  we  are  persuaded  that 
the  conclusions  in  the  cases  cited  and  the 
reasoning  upon  which  they  are  based  are 
correct,  and  that  in  a  case  such  as  the 
one  at  bar  it  would  be  unjust  to  hold 
the  landowner  liable  for  the  death  of, '  or 
injury  to,  a  child  of  ten  years  of  age. 
We  do  not  consider  that  the  appellee  was 
negligent  in  not  taking  steps  to  prevent 
the  trespassing  upon  her  land  by  boys 
of  such  age  as  plaintiff's  intestate.  To  hold 
landowners  responsible  under  such  circum- 
stances would  be  to  impose  upon  them  an 
oppressive  burden,  and  shift  the  care  of 
children  from  their  parents  to  strangers. 
Every  man  who  has  been  brought  up  with 
the  freedom  allowed  to  American  boys  knows 
that  you  might  as  well  try  to  dam  the  Nile 
with  bulrushes  as  to  keep  boys  away  from 
ponds,  pools,   and   other  bodies  of  water." 

The  case  of  Pekin  v.  McMahon,  164  111. 
141,  27  L.R.A.  20e,  45  Am.  St.  Rep.  114,  39 
N.  £.  484,  in  its  reasoning  is  out  of  har- 
mony with  the  cases  above  cited;  and  it 
is  the  only  case,  so  far  as  our  information 
goes,  which  would  sustain  liability.     That 


case  could  have  been  rested  upon  a  different 
ground  and  brought  within  one  of  the  ulasses 
in  which  it  is  well  recognized  that  liability 
exists.     It  is  not,  however,  so  rested. 

The  respondent  relies  upon  the  case  of 
Bjork  V.  Tacoma,  76  Wash.  225,  48  L.R.A. 
(N.S.)  331,  135  Pac.  1005.  That  case, 
however,  is  distinguishable  from  this.  There 
a  child  three  years  old  was  drownod  by 
falling  into  an  opening  in  a  flume  which 
was  24  inches  square.  The  flume,  other 
than  this  particular  opening,  was  covered. 
This  was  a  dangerous  agency  which  was 
attractive  to  children,  and  in  the  event 
a  child  should  fall  into  the  flume,  death 
by  drowning  was  inevitable.  It  was  not 
of  the  same  nature  as  a  pond  where  chil- 
dren are  accustomed  to  play,  and  where 
comparatively  few  lose  their  lives  by  drown- 
ing. In  the  Bjork  Case,  Pekin  v.  McMahon, 
supra,  was  cited  as  analogous;  but  in  cit- 
ing that  case,  it  was  not  the  intention  of 
the  court  to  adopt  all  of  the  reasoning 
contained  in  the  opinion.  To  hold  that  a 
pond  is  an  attractive  nuisance  within  the 
doctrine  of  the  turntable  cases  would  be 
an  extension  of  that  rule  beyond  its  proper 
limitations. 

The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  dismiss. 

Morris,  Ch.  J.,  and  Baasman,  Parker, 
and  Holoomb,  JJ.,  concur. 


KENTUCKY  COURT  OF  APPKALS. 

SANDY    VALLEY    4    ELKHORN    RAII^ 
WAY  COMPANY,  Appt., 

V. 

WILLIE  TACKITT. 

(167  Ky.  756,  181  S.  W.  349.) 

Master  and  servant  —  Ilatkilitjr  ot  mas* 
ter  for  liernla. 

A  laborer  cannot  hold  his  master  liable 
for  a  rupture  caused  by  his  attempt  alone 
to  operate  a  lifting  jack  which  is  beyond 
his  strength,  although  commanded  to  do  so 
by  his  foreman,  if  he  could  have  desisted 
without  danger  when  he  found  he  was  not 
equal  to  the  task. 
For  other  cases,  see  Master  and  ServaM,  II. 

b,  6,  in  Dig.  1-52  H.  8. 

(January  14,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Pike  County 


in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  personal  injuries 
allp<red  to  have  been  caused  by  defendant's 
negligence.     Reversed. 

'I  lie  facts  are  stated  in  the  opinion. 

Messrs.  Anxler,  Harman,  &  Francis 
and  Hager  &  Stewart,  for  appellant: 

Plaintiff  cannot  hold  defendant  liable, 
as  he  knew  the  strength  required  to  do 
the  work  as  he  did  it,  as  it  was  simply 
a  matter  of  lifting  or  straining,  and  he 
knew  when  his  capacity  for  that  was 
reached  better  than  anyone  else  could  know, 
and  when  he  reached  the  limit  of  his  ca-* 
pacity  it  was  his  duty  to  quit  the  employ- 
ment rather  than  to  endanger  himself. 

Duncan  v.  Gernert  Bros.  Lumber  Co.  27 
Ky.  L.  Rep.  1039,  87  S.  W.  762;  Kirby  v. 
Hillside  Coal  Co.  32  Ky.  L.  Rep.  519,  106 
S.  W.  278;  3  Ivabatt,  Mast.  &,  S.  §  1166; 
Stenvog  V.  Minnesota  Transfer  R.  Co.  108 
Minn.  199,  25  L.R.A.(N.S.)  362,  121  X.  W. 
903,  17  Ann.  Cas.  240;  Ferguson  v.  Phoenix 


Note. —As  to  servant's  right  of  action 
for  injuries  received  in  obeying  a  direct 
command,  see  notes  to  Dallcmand  v.  Saal- 
feldt,  48  L.R.A.  753,  and  Lowe  Mfg.  Co.  v. 
Payne,  30  L.R.A.(N.S.)  436;  and  see  later 
cases,  Pigford  v.  Norfolk  Southern  R.  Co. 
L.R.A.1916D. 


44  L.R.A.(N.S.)  866;  Chicago,  B.  &  Q.  R. 
Co.  V.  Shalstrom,  45  L.R.A.(N.S.)  387; 
Maloney  v.  Winston  Bros.  Co.  47  L.R.A. 
(X.8.)  634;  and  Philip  Carev  Roofing  * 
Mfg.  Co.  v.  Black,  51  L.R.A.(X'.S.)  340. 
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Cotton  Mills,  108  Tenn.  236,  61  S.  W.  53;  i 
Eoberts  v.   Indianapolis   Strwt  R.   Co.   158  i 
Ind.  634,  64  X.  E.  217 ;  Worlds  v.  Georgia  j 
R.  Co.  99  Ga.  283,  25  S.  E.  646;  Leitner  v.  j 
Grieb,   104  Mo.  App.   173,  77   S.   W.  764; 
Texas  &  P.  R.  Co.  v.  Miller,  36  Tex.  Civ. 
App.  240,  81  S.  W.  535;   International  & 
G.  N.  R.  Co.  V.  Figures,  40  Tex.  Civ.  App. 
255,  89  S.  W.  780;  American  Mill.  Co.  v.  , 
Bell,  146  Ky.  68,  141  S.  W.  1191;   Louis-  | 
ville  &  N.  R.  Co.  v.  Crowe,  —  Ky.  — ,  118  i 
S.  W.  365 ;  Louisville  &  N.  R.  Co.  v.  Grimes,  | 
150   Ky.  219,  150  S.  W.  346;    Waxahachie  I 
V.  Connor,  —  Tex.  Civ.  App.  — ,  35  S.  W. 
692;  Texas  &  P.  R.  Co.  v.  White,  62  LJI.A. 
90,  42  C.  C.  A.  86,  101   Fed.  928. 
Messrs.  Staton  &  PInson  for  appellee. 

Clay,  C,  filed  the  following  opinion: 

Claiming   to   have   been    ruptured   while 
operating  a  lifting  jack,  and  that  his  inju- 
ries were  due  to  the  negligence  of  defendant 
in  ordering  him  to  operate  the  jack  alone 
and  in  failing  to  furnish  a  sufficient  force 
to  operate  the  jack,  plaintiff,  Willie  Taek-  j 
itt,  brought  this  action  against  defendant, 
Sandy  Valley  ft  Elkhorn  Railway  Company,  i 
to  recover  damages.    A  trial  before  a  jury  | 
resulted  in  a  verdict  and  judgment  in  favor  i 
of  plaintiff  for  $2,780.    Defendant  appeals. 

The  evidence  for  plaintiff  tends  to  show  | 
the  following  facts:  Plaintiff  was  a  laborer 
in  defendant's  employ.  He  had  been  at 
work  for  about  three  months,  and  was  en- 
gaged in  dressing  track,  tamping  ties,  and 
operating  the  jack.  In  the  work  of  operat- 
ing the  jack  he  had  had  only  about  three 
weeks'  experience.  At  the  time  of  his 
alleged  injury  the  company  was  using  two 
jacks.  Tom  Harman  was  in  charge  of  the 
rear  jack,  while  plaintiff,  wit)(  the  assist- 
ance of  William  George  Tackitt,  was  operat- 
ing the  jack  in  front.  There  were  seven 
or  eight  men  in  the  crew,  and  Jolm  Keaton 
was  the  foreman.  Addressing  plaintiff  and 
William  George  Tackitt,   Keaton  said: 

"By  G ,  it  looks  like  if  Tom  Harman 

could  pull  this  jack,  looks  like  bne  of  you 
fellows  ought  to  pull  that." 

He  also  remarked  that  it  was  a  one 
man's  job,  and  that  he  had  pulled  a  jack 
for  three  months  by  himself.  Thereupon 
William  George  Tackitt  dropped  back  and 
left  plaintiff  on  the  jack.  After  working 
ten  or  fifteen  minutes  plaintiff  felt  some- 
thing tear  about  his  groin.  He  then  wont 
down  the  road  and  came  back  and  mentioned 
it  to  Keen  Harman.  After  that  he  worked 
a  little  over  three  days,  when  it  began  hurt- 
ing him  so  badly  he  quit.  Later  on  he  went 
to  Keaton's  house  and  told  him  that  he 
was  ruptured.  He  further  says  that  when 
the  accident  occurred  he  was  working  on 
the  inside  of  the  curve,  and  that  the  ballast 
L.R.A.1916D. 


was  very  heavy  where  they  were  at  ■work. 
Later  on  he  consulted  a  physician,  and 
since  that  time  he  has  not  been  able  to 
do  heavy  work.  Sam  Ray,  plaintiff's 
brother-in-law,  testified  tliat  plaintiff  called 
for  help,  and  William  George  Tackitt  start- 
ed to  help  him.  Thereupon  John  Keaton 
stated  that  if  Tom  Harman  could  pull  his 
jack,  it  looked  like  one  of  them  could  pull 
the  other  jack.  Thereupon  William  Georjre 
Tackitt  went  back  to  tamping  ties.  He  saw 
the  place  where  plaintiff  was  injured. 
Plhintiff  afterwards  went  to  Keaton,  and 
Keaton  told  him  that  if  he  was  hurt,  he 
had  better  lay  off  a  few  days.  In  describing 
the  accident  this  witness  said: 

"He  [plaintiff]  went  to  pull  on  it  and 
tried  to  move  it  and  couldn't,  and  he  got 
down  on  the  end  of  the  bar  to  try  to  get 
it  to  go,  and  when  he  did  that,  I  saw 
him  get  off  the  lever  and  go  down  the 
road.  He  stayed  down  there  a  while  and 
then  came  back." 

Several  witnesses  testified  that  when  the 
ballast  was  heavy  three  or  four  men  were 
required  to  operate  the  jack,  but  when  the 
ballast  was  light  two  or  three  men  could 
operate  it. 

For  the  defendant  John  Keaton  testinrd 
that  plaintiff  worked  for  four  days  and  four 
hours  after  he  claimed  that  he  was  hurt. 
After  plaintiff  quit  work  he  never  heard 
of  any  complaint  that  he  was  ruptured. 
Plaintiff,  however,  told  him  on  November 
23d  that  he  believed  he  was  going  to  be 
ruptured.  He  denied  using  the  language 
attributed  to  him  by  plaintiff  and  his  wit- 
nesses. He  heard  plaintiff  and  Tom  Harman 
discussing  their  abilities  to  nth  the  jacks. 
One  bet  the  other  |d  that  he  could  run  it 
Witness  told  the  person  making  the  bet 
that  he  would  lose  the  money'  as  he  him- 
self had  run  a  jack  many  a  time.  William 
George  Tackitt  testified  that  on  the  occa- 
sion in  question  John  Keaton  said  some- 
thing about  the  operation  of  the  jack  being 
a  one  man's  job.  While  Keaton  did  not 
direct  him  to  quit,  yet  what  Keaton  said 
was  the  cause  of  his  quitting.  There  was 
further  evidence  to  the  effect  that  on  several 
occasions  plaintiff  and  other  workmen  en- 
gaged in  a  test  of  their  strength  by  lifting 
rails,  hand  cars,  etc. 

Defendant  insists  that  a  peremptory  in- 
struction should  have  gone  in  its  favor. 
On  the  other  hand,  plaintiff  contends  that 
the  facts  bring  it  within  the  rule  laid  down 
in  Illinois  C.  R.  Co.  v.  Langan,  116  Kt. 
318,  76  S.  W.  32,  and  Louisville  &  N.  R. 
Co.  v.  Mahan,  -^  Ky.  — ,  113  S.  W.  887. 
In  the  first-mentioned  caqe  plaintiff  and 
three  others  were  engaged  in  moving  stwl 
shafts,  weighing  from  200  to  460  pounds 
each,  from  the  company's  cars  to  the  freight 
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platform.  They  were  working  under  the 
direction  of  a  freight  cleric.  After  moving 
several  of  the  smaller  shafts  they  requested 
the  freight  clerk  to  obtain  a£sistance  for 
the  removal  of  the  larger  shafts  which 
weighed  460  pounds  each.  They  stated  that 
it  would  be  dangerous  for  them  to  attempt 
to  move  the  larger  shafts,  which  were  round, 
and  had  been  oiled  or  greased,  and  which 
were  about  20  feet  long  and  from  4  to  6 
inches  in  diameter.  After  failing  to  get 
additional  men,  the  freight  cleric  told  plain- 
tiff and  the  others  to  go  on.  In  handling 
one  of  the  larger  shafts  it  slipped  or  was 
dropped  from  the  hands  of  the  men,  and 
fell  on  plaintifTs  foot,  severely  injuring 
him.  There  was  evidence  to  the  effect  that 
the  force  was  inadequate.  It  was  held 
that,  as  the  master  insisted,  after  objec- 
tion, that  plaintiff  proceed  with  the  work, 
plaintiff  did  not  assume  the  risk  incident 
to  the  master's  employing  an  inadequate 
force  to  assist  in  the  work,  where  the  prol>- 
ability  of  injury  was  such  that  the  judg- 
ment of  prudent  men  might  differ  as  to  the 
certainty  of  its  happening,  or  with  ref- 
erence to  whether  the  force  was  reasonably 
adequate  to  perform  the  work.  In  the  last- 
mentioned  case  plaintiff  was  ordered  by  the 
foreman  to  shoulder  a  hydraulic  jack  which 
was  on  the  car  and  carry  it  a  short  dis- 
tance therefrom.  Hie  jack  weighed  from 
ISO  to  200  pounds.  It  had  handles  on  each 
side,  and  the  usual  way  of  carrying  it  was 
for  two  men  to  take  hold  of  the  handles. 
When  told  to  shoulder  the  jack,  plaintiff 
demurred  on  the  ground  that  he  thought 
it  was  too  heavy.  The  foreman  insisted 
that  as  he  and  otlier  men  had  carried  it, 
plaintiff  could  carry  it.  Thereupon  the 
foreman  placed  the  jack  on  plaintiff's 
shoulder.  Plaintiff  could  not  stand  the 
weight,  and  undertook  to  throw  the  jack 
to  the  ground.  Failing  to  do  this,  he  was 
crushed  to  the  earth  by  the  jack  and  seri- 
ously injured.  It  was  held  that  the  de- 
fendant was  liable.  Clearly  the  facts  in 
the  case  at  bar  present  an  entirely  different 
question  from  that  involved  in  either  of 
the  above  cases.  In  the  Langan  Case  plain- 
tiff, together  with  others,  was  handling  steel 
shafts,  and  was  injured  because  the  force 
was  inadequate.  The  peril  was  not  obvious, 
since  he  could  not  know  of  the  danger 
until  actually  subjected  to  the  strain.  In 
the  Mahan  Case  plaintiff  not  only  acted 
in  obedience  to  the  order  of  his  superior, 
but  had  no  opportunity  to  know  of  the 
real  danger  until  the  jack  was  placed  on 
his  shoulder,  and  it  was  then  too  late  to 
escape  injury.  In  the  case  at  bar,  however, 
plaintiff  was  not  placed  in  a  position  where 
he  was  required  to  sustain  an  unexpected 
weight.  The  jack  was  stationary  and  was 
L.R.A.1916D. 


operated  by  means  of  a  lever  which  plain- 
tiff could  release  at  any  time  without  dan- 
ger. It  is  simply  a  case  where  the  serv- 
ant, with  knowledge  of  the  fact  that  he 
was  not  equal  to  the  task,  overstrained 
himself.  It  is  the  general  rule  that  a 
servant' is  the  best  judge  of  his  own  physi- 
cal strength,  and  the  duty  is  on  him  not 
to  overtax  it.  Therefore,  if  he  miscon- 
ceives the  amount  of  strength  required  to 
accomplish  the  task  and  overstrains  him- 
self, the  master  is  not  liable.  It  may  be 
doubted  if  the  remarks  of  the  foreman 
in  this  case  amounted  to  anytliing  more 
than  the  mere  expression  of  an  opinion, 
but,  even  if  it  be  conceded  that  they  amount 
to  an  expressed  command  to  plaintiff  to 
operate  the  jack  alone,  that  fact  does  not 
alter  the  rule.  Such  remarks  did  not  au- 
thorize plaintiff,  when  he  found  that  he 
was  not  equal  to  the  task,  to  persist  in 
the  attempt  until  he  was  injured  by  over- 
taxing his  own  strength,  of  which  he  was 
the  best  judge.  Worlds  v.  Georgia  R.  Co. 
90  Ga.  283,  25  S.  K  648;  Leitner  v.  Grieb, 
104  Mo.  App.  173,  77  S.  W.  764;  Ferguson 
v.  Phoenix  Cotton  Mills,  106  Tenn.  236,  61 
S.  W.  53 ;  Roberts  v.  Indianapolis  Street  R. 
Co.  168  Ind.  634,  64  N.  E.  217;  Stenvog  v. 
Minnesota  Transfer  R.  Co.  108  Minn.  199, 
25  L.R.A.(N.S.)  362,  121  N.  W.  903,  17 
Ann.  Cas.  240;  Louisville  t  N.  R.  Co.  v. 
Williams,  165  Ky.  386,  L.R.A.1915E,  613, 
176  8.  W.  1186,  9  N.  C.  C.  A.  368.  It 
therefore  follows  that  the  trial  court  erred 
in  refusing  the  peremptory  instruction  asked 
for  by  defendant. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


MINNKSOTA  SrPREME  COTTKT, 

FRANK  A.  MULLEN,  Respt., 

V. 

OTTER  TAIL  POWER  COMPANY,  Appt. 

GLEN  FALLS  INSURANCE  COMPANY  et 
al..  Interveners,  Respts. 

(130  Minn.  386,  163  N.  W.  746.) 

Electricity  —  cutting  off  current  —  loss 
—  liability. 

1.  Defendant,  under  contract  with  plain- 
tiff, a  merchant,  supplied  electric  current 
to  his  store.  A  fire  broke  out  in  a  restau- 
rant in  the  rear  of  the  store  and  separated 
from  it  by   a  solid   partition.     Defendant 

Hcadnotes  by  BuNN,  J. 


Note.  —  As  to  liability  of  electric  power 
or  liftht  company  for  cutting  off,  or  failure 
of,  electric  current,  see  annotation  follow- 
ing this  case,  post,  451. 
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severed  the  wires  supplying  the  store  with 
electric  current,  and  plaintiff,  by  reason  of 
the  darlcness,  was  unable  to  remove  his 
stock  and  fixtures.  In  this  action  to  re- 
cover the  value  of  such  stock  and  fixtures, 
which  were  ultimately  destroyed  by  the 
fire,  it  is  held  defendant  had  the  right  to 
sever  the  wires  that  supplied  electricity  to 
the  store,  providing  it  was  reasonably  nec- 
essary to  do  so  in  order  to  save  loss  or 
damage  to  its  property,  but  it  had  no  such 
right  until  such  act  became  so  reasonably 
necessary.  It  owed  plaintiff  a  legal  duty 
not  to  deprive  him  of  light  unless  and  un- 
til protection  of  its  own  interests,  or  safety 
to  the  public,  made  it  reasonably  necessary 
to  do  so.  In  this  case  the  wires  were  sev- 
ered forty  minutes  before  there  was  any 
such  necessity,  and  defendant  knew  that 
plaintiff  would  need  light  to  save  his  prop- 
erty. The  evidence  sustains  a  finding  that 
cutting  the  wires  at  this  time  was  a  breach 
of  defendant's  duty  to  plaintiff. 
For  other  cases,  see  Electric  Lights,  in  Dig. 
1-5Z  N.  8. 

Proximate  canse  —  fire  —  catting  off 
light  —  loss. 

2.  The  court  was  justified  in  finding  that 
the  act  of  defendant  in  cutting  the  wires 
was  the  proximate  cause  of  plaintiff's  loss, 
unless  plaintiff,  after  discovering  that  the 
wires  had  been  cut,  could  have  averted  the 
loss  by  reasonable  diligence. 

For  other  cases,  see  I'rouimate  Cause,  II.  a, 

in  Dig.  1-52  X.  8. 
Evidence  —  avoiding  loss  —  sufficiency. 

3.  The  evidence  does  not  sustain  a  find- 
ing that  plaintiff  could  not  have  averted 
the  loss,  or  at  least  made  it  less,  by  rea- 
sonable care  and  diligence  after  discover- 
ing that  the  wires  had  been  cut. 

For  other  cases,  see  Evidence,  XII.  d,  in 
Dig.  1-52  X.  8. 

(July  16,  1915.) 

A  PPKAJj  by  defendant  from  a  judgment 
A  'of  the  District  Court  for  Stevens  Coun- 
ty in  favor  of  plaintiff  and  interveners,  in 
an  action  brought  to  recover  the  value  of  a 
stock  of  merchandise  and  fixtures  destroyed 
by  fire  alleged  to  have  been  caused  by  de- 
fendant's negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  N.  F.  Field  and  Spooner  A 
Spooner,  for  appellant: 

To  say  that  it  was  the  duty  of  the  com- 
pany to  furnish  lights  in  the  case  of  a 
fire  in  the  building  would  be  a  forced  and 
strained  construction  to  place  upon  the  con- 
tract, and  would  be  injecting  into  it  an  ele- 
ment which  is  not  in  express  terms  covered 
by  the  contract,  and  could  not  have  been 
within  the  contemplation  of  the  parties  at 
the  time  it  was  made. 

Landquist  v.  Swanson,  78  Minn.  444,  81 
X.    VV.    1 ;    New   Omaha   Thomson-Hou.'iton 
Electric   Light   Co.   v.    Anderson,    73    Neb. 
84,  102  N.  W.  89,  17  Am.  Neg.  Rep.  601. 
L.R.A.1916D. 


The  cutting  of  the  wires  was  not  the 
proximate  cause  of  the  destruction  of  plain- 
tiff's stock  of  goods  and  fixtures. 

Nelson  v.  Chicago,  M.  &,  St.  P.  R.  Co.  30 
Minn.  74,  14  N.  VV.  360;  Strobeck  r.  Bren, 
93  Minn.  428,  101  N.  W.  795;  Fitzgerald  v. 
International  Flax  Twine  Co.  104  Minn. 
138,  116  N.  W.  475;  Lebanon,  L.  &  L. 
Teleph.  Co.  v.  Lanham  Lumber  Co.  131  Ky. 
718,  21  L.R.A.(N.S.)  116,  115  S.  W.  824. 
18  Ann.  Cas.  1066;  Smith  v.  Western  U. 
Teleg.  Co.  83  Ky.  104,  4  Am.  St.  Rep.  126; 
Volquardsen  v.  Iowa  Teleph.  Co.  148  Iowa, 
77,  28  L.R.A.(N.S.)  654,  126  N.  \V.  928,  3 
N.  C.  C.  A.  355;  Franke  v.  Head,  19  Ky. 
L.  Rep.  1128,  42  S.  W.  913,  3  Am.  Neg.  Rep. 
402. 

Messrs.  James  B.  Ormond  and  F.  W. 
Murphy,  for  respondents: 

The  words  used  in  this  contract  are  to 
be  taken  in  the  ordinary  and  popular  sense, 
and,  taken  in  this  sense,  it  is  impossible 
to  discover  anything  which  may  be  con- 
strued as  relieving  the  defendant  from  fur- 
nishing a  supply  of  current  to  a  burning 
building  where  the  apparatus  or  equipment 
of  the  company  is  not  in  danger. 

Shore  v.  Wilson,  9  Clark  &  F.  565; 
Dwight  V.  Germania  L.  Ins.  Co.  103  N.  Y. 
341,  57  Am.  Rep.  720,  8  N.  E.  664;  9  Cyc. 
578;  Pennebaker  v.  San  Joaquin  Light  t 
P.  Co.  168  Cal.  670,  31  L.R.A.(N.S.)  1099, 
139  Am.  St.  Rep.  202,  112  Pac.  459,  1  N. 
C.  C.  A.  3.S9;  New  Omaha  Thomson-Houston 
Electric  Light  Co.  v.  Anderson,  73  Neb.  84, 
102  N.  W.  89,  17  Am.  Neg.  Rep.  601. 

The  a«ts  of  the  defendant  in  the  case  at 
bar  amount  to  wilful  negligence. 

Anderson  v.  Minneapolis,  St.  P.  A  S. 
Ste.  M.  R.  Co.  103  Minn.  224,  14  L.R.A. 
(N.S.)  886,  114  N.  W.  1123. 

The  destruction  of  plaintiff's  goods  and 
fixtures  by  said  fire  was  the  direct  and 
proximate  result  of  said  acts  of  negligence 
of  the  defendant,  its  servants  and  agents. 

Campbell  v.  Stillwater,  32  Minn.  308, 
60  Am.  Rep.  567,  20  N.  W.  320;  Deming  v. 
Merchants'  Cotton-Press  &  S.  Co.  90  Tenn. 
306,  13  L.R.A.  518,  17  S.  W.  S9;  Burk  v. 
Creamery  Package  Mfg.  Co.  126  Iowa,  730, 
106  Am.  St.  Rep.  377,  102  N.  W.  793,  18 
Am.  Neg.  Rep.  62;  Bibb  Broom  Corn  Co.  v. 
Atchison,  T.  &  S.  F.  R..Co.  94  Minn.  269,  69 
L.R.A.  509,  110  Am.  St.  Rep.  361,  3  Ann. 
Cas.  450,  17  Am.  Neg.  Rep.  590;  Moore  v. 
Townsend,  76  Minn.  64,  78  N.  W.  880,  6 
Am.  Neg.  Rep.  95;  Belshan  v.  Illinois  C. 
R.  Co.  117  Minn.  110,  134  N.  W.  507;  Erick- 
son  V.  Great  Northern  R.  Co.  117  Minn. 
348,  39  L.R.A.(N.S.)  237,  135  N.  W.  1129, 
Ann.  Cas.  1913D,  763,  3  N.  C.  C.  A.  490; 
Bodkin  v.  Great  Northern  R.  Co.  124  Minn. 
219,  144  N.  W.  037,  Ann.  Cas.  1915B,  705; 
Kiernan  v.   Metropolitan   Conatr.   Co.    170 
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Mass.  378,  49  N.  E.  648 ;  Morey  v.  Shenango 
Furnace  Co.  112  Minn.  528,  127  N.  W.  1134. 

Bnnn,  J.,  delivered  the  opinion  of  the 
court: 

This  action  was  to  recover  the  value  of 
a.  stock  of  merchandise  and  fixtures  de- 
stroyed by  fire,  the  claim  of  liability  being 
that  defendant,  at  the  time  of  the  fire,  neg- 
ligently cut  the  service  wires  that  supplied 
electric  light  to  plaintiff's  store,  plaintiff, 
by  reason  of  the  darkness,  being  unable  to 
remove  and  save  his  stock  and  fixtures.  The 
case  was  by  consent  tried  before  the  court 
without  a  jury.  The  decision  was  in  favor 
of  plaintiff  and  the  intervening  insurance 
companies,  which  had  paid  plaintiff  for  part 
of  the  loss,  for  the  full  amount  claimed  aa 
the  value  of  the  property  destroyed. 

The  case  is  an  important  one,  and  in- 
volves an  unusual,  if  not  an  entirely  new, 
state  of  facts.  We  have  reached  the  con- 
clusion that  there  should  be  a  new  trial 
because  the  evidence,  in  our  opinion,  does 
not  show  that  plaintiff  used  due  care  or 
diligence  in  attempting  to  save  his  prop- 
erty. The  other  questions  are  determined  to 
guide  the  trial  court  when  the  case  shall 
be  retried.  These  questions  concern  the 
liability  of  defendant,  and  may  be  stated 
thus:  (1)  Was  defendant  guilty  of  a  breach 
of  duty  towards  plaintiff  in  cutting  the 
wires  when  it  did?  (2)  Was  such  act  the 
proximate  cause  of  plaintiff's  loss,  conced- 
ing that  he  did  all  he  reasonably  could  have 
done  to  save  his  property? 

The  facts  which  the  evidence  justified  the 
trial  court  in  finding  true  may  be  summa- 
rized as  follows:  Defendant  owned  and  op- 
erated an  electric  light  plant  in  the  city 
of  Morris,  furnishing  electric  current  to 
consumers  under  contract  with  them. 
Plaintiff  owned  a  h>t  on  the  corner  of  At- 
lantic avenue  and  Sixth  street.  The  lot 
fronted  on  Atlantic  avenue,  was  25  feet  in 
width  on  that  street,  and  140  feet  in  depth 
along  Sixth  street.  There  was  a  two-story 
frame  building  on  this  lot,  the  front  65  feet 
of  which  was  occupied  and  used  by  plaintiff 
as  a  clothing  and  gentlemen's  furnishing 
store.  The  rear  30  feet  of  the  building  was 
used  as  a  restaurant,  consisting  of  a  dining 
room  and  kitchen;  the  dining  room  was 
next  to  the  store,  and  separated  from  it  by 
a  solid  double  partition  without  doors  or 
windows.  Between  the  dining  room  and  the 
kitchen  there  was  a  stairway  and  a  door 
under  it.  with  two  partitions,  except  in  the 
place  where  the  door  led  into  the  kitchen. 
This  restaurant  was  not  conducted  by  plain- 
tiff. Defendant  furnished  electric  current  to 
plaintiff,  under  contract  made  with  the  for- 
mer owner  of  the  plant  and  assumed  by  de- 
fendant upon  its  purchase  thereof.  This 
1..R.A.1916D.  29 


contract  provided,  among  other  things,  that 
"the  company  shall  use  all  due  diligence. in 
providing  a  regular  and  uninterrupted  sup- 
ply of  current,  but  in  case  supply  of  current 
shall  be  interrupted  or  be  defective  the 
company  shall  not  be  held  liable  therefor." 

The  service  wires  entered  plaintiff's  store 
at  a  point  on  Sixth  street  about  20  feet 
from  the  rear  of  the  store,  and  about  9 
feet  from  the  floor.  They  came  from  a  pole 
on  the  corner  of  Atlantic  avenue  and  Sixth 
street,  across  Sixth  street  from  the  front 
of  plaintiff's  store.  Two  other  wires  carried 
the  current  for  the  restaurant,  and  were 
strung  from  a  pole  standing  on  the  other 
side  of  Sixth  street  nearly  opposite  to  the 
rear  of  the  plaintiff's  store.  These  wires 
entered  the  building  in  the  dining  room  of 
the  restaurant. 

About  2:45  o'clock  on  the  morning  of 
February  20,  1913,  fire  broke  out  in  the 
kitchen  of  the  restaurant.  It  was  a  cold, 
calm  morning.  The  fire  alarm  sounded  and 
the  volunteer  fire  department  responded,  as 
did  plaintiff,  four  employees  of  defendant, 
and  numerous  citizens.  Plaintiff  opened 
the  front  door  of  his  store,  turned  the  elec- 
tric-light switch,  and  there  was  no  light. 
With  a  number  of  men  to  help,  plaintiff 
tried  to  remove  his  stock  and  fixtures.  They 
succeeded  in  taking  out  one  show  case,  with 
some  neckwear,  and  a  few  shoes,  but  aban- 
doned further  effort  because,  as  plaintiff 
claims,  they  were  unable  to  do  anything  on 
account  of  the  complete  darkness  of  the 
store.  In  spite  of  the  efforts  of  the  firemen, 
in  forty  minutes  after  plaintiff  came  on  the 
scene,  the  fire  broke  through  from  the 
restaurant  into  the  store,  and  the  result 
was  soon  the  complete  destruction  of  the 
store  and  the  stock  and  fixtures  in  it.  The 
evidence  of  plaintiff  and  a  number  of  wit- 
nesses is  that,  had  the  electric  light  been 
burning  in  the  store,  all  the  stock  and  fix- 
tures could  have  been  removed  to  a  place 
of  safety  in  twenty  minutes.  Nick  Finne- 
man,  an  electrician  in  the  employ  of  de- 
fendant, was  at  the  scene  of  the  fire  soon 
after  the  alarm  was  given.  He  tried  to 
get  into  the  store  to  rescue  the  meter,  but 
found  the  door  locked.  He  then  climbed  the 
pole  at  the  corner  of  Atlantic  avenue  and 
Sixth  street,  and  cut  the  wires  that  sup- 
plied plaintiff's  store.  This  was  the  reason 
why  plaintiff  was  unable  to  turn  on  the 
lights  when  he  entered  his  store.  It  is  this 
action  of  Finneman  upon  which  plaintiff 
bases  his  claim  of  liability.  There  was  much 
testimony  bearing  upon  the  necessity  of  cut- 
ting service  wires  in  case  of  a  fire.  It 
was  practically  all  directed  to  the  danger 
to  the  plant  or  to  people  on  the  street  by 
the  chance  of  a  short  circuit  being  caused 
by  the  melting  or  burning  of  the  fuses  in 
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the  building,  the  burning  of  the  insulation 
around  the  wires,  their  falling  and  coming 
in  contact  with  each  other.  There  was  tes- 
timony that  such  a  short  circuit  might 
cause  serious  damage  in  the  plant  of  de- 
fendant, and  testimony  that  this  chance  was 
extremely  remote.  The  trial  court  found 
that  this  danger  was  very  remote,  and 
it  was  practically  the  unanimous  opinion  of 
the  experts  that  the  danger  to  people  on  the 
street  was  almost  negligible. 

The  evidence  is  practically  luidiaputed 
that  Finneman  could  have  waited  thirty 
or  forty  minutes  before  cutting  the  wires 
without  any  danger  of  their  being  affected 
by  the  fire.  In  fact  witnesses  for  the  de- 
fendant are  inclined  to  admit  that  Finne- 
man acted  before  he  should  have.  It  is 
plain  that  he  knew  that  plaintiff  would  need 
lights  to  remove  his  stock.  He  does  not 
seem  to  have  thought  of  this  at  the  time, 
though  he  waited  before  cutting  the  wires 
serving  an  adjacent  store  until  the  owner 
and  volunteers  had  removed  the  stock. 

1.  Was  this  act  of  Finneman  in  cut- 
ting the  wires  serving  plaintiff's  store  with 
electric  current  forty  minutes  before  there 
was  any  necessity  for  so  doing,  and  with 
knowledge  that  this  might  prevent  plain- 
tiff from  saving  his  property,  a  breach  of 
any  legal  duty  that  defendant  owed  plain- 
tiff? The  contract  between  the  parties  is 
not  important  except  for  the  bearing  it  has 
on  the  question  of  what  the  legal  duty  of 
defendant  was.  It  is  not  a  breach  of  con- 
tract that  plaintiff  complains  of,  but  a  tort, 
actionable  negligence  on  the  part  of  a  serv- 
ant of  defendant  in  the  course  of  the  per- 
formance of  his  duties.  We  are  unable  to 
find  that  the  state  of  facts  has  ever  been 
presented  to  any  court  for  its  decision  as 
to  whether  it  constitutes  actionable  negli- 
gence. It  is  admitted  that  ordinances  have 
been  enacted  in  some  cities  requiring  power 
companies  to  cut  their  electric  wires  in 
case  of  a  fire,  but  there  was  no  such  ordi- 
nance in  the  city  of  Morris.  We  hold,  how- 
ever, that  in  case  of  fire,  a  power  company 
supplying  electricity  to  consumers  has  the 
right  to  cut  its  wires  in  case  it  is  reasonably 
necessary  to  do  so  in  order  to  save  loss  or 
damage  to  its  property.  But  this  does  not 
answer  the  present  question.  While  tlie 
company  should  not  be  compelled  to  take 
nice  chances  as  to  the  particular  moment 
of  time  when  it  is  justified  in  severing  the 
wires  supplying  current  to  a  burning  build- 
ing, there  would  certainly  I>e  no  excuse  for 
such  action  in  a  case  where  it  was  appar- 
ent that  there  was  no  danger  for  hours 
bf  the  flre  reaching  a  point  where  the 
wires  would  be  affected,  and  where  it  was 
apparent  that  the  act  might  cause  loss  to 
the  consumer.  It  cannot  be  said  that  de- 
L,R.A.1916D. 


fendant  owed  no  legal  duty  to  plaintiff.  It 
could  not  cut  off  his  supply  of  current  arbi- 
trarily and  escape  liability  for  consequent 
damages.  We  think  it  must  be  held  that 
the  legal  duty  of  defendant  was  not  to  de- 
prive plaintiff  of  needed  light  unless  and 
until  the  protection  of  its  own  interests,  or 
safety  to  the  public,  made  it  reasonably 
necessary  to  do  so.  It  would  be  liable  for 
a'  breach  of  this  duty  that  was  the  proxi- 
mate cause  of  damages  to  plaintiff.  And 
we  are  unable  to  hold  on  the  evidence  be- 
fore us  that  the  trial  court  was  not  justi- 
fied in  finding  that  there  was  this  breach 
of  duty,  as  before  pointed  out.  Finneman 
cut  the  wires  from  forty  to  fifty  minutes 
before  there  was  any  necessity  for  doing 
so,  either  from  the  standpoint  of  protect- 
ing the  property  of  defendant  or  that  of 
protecting  people  on  the  street  from  elec- 
trical shocks.  That  it  was  an  error  of  judg- 
ment defendant  concedes.  To  the  knowl- 
edge of  Finneman  the  fire  was  then  confined 
to  the  restaurant,  there  was  no  wind,  and 
it  was  not  making  rapid  progress  toward  the 
store.  He  knew  that  plaintiff  had  a  stock 
of  goods  that  could  be  saved  if  he  had  light- 
His  act  was  unnecessary,  and  the  trial 
court's  finding  that  it  was  a  negligent  act 
must  be  sustained. 

2.  Was  the  negligence  of  defendant  in 
cutting  the  wires  the  proximate  cause  of 
plaintiff's  loss?  We  are  unable  to  draw  a 
sound  distinction  between  this  case  and 
that  of  Erickson  v.  Great  Northern  R.  Co. 
117  Minn.  348,  30  L.R.A.(N.S.)  237,  Ann. 
Gas.  191 3D,  763,  135  N.  W.  1129,  3  N.  C. 
0.  A.  490,  where  it  was  held  that  the  act 
of  cutting  a  hose  being  used  to  extinguish 
the  fire  was  the  proximate  cause  of  the 
burning  of  the  hotel,  the  evidence  being  suf- 
ficient to  sustain  a  finding  that  the  fire 
would  have  been  extinguished  but  for  the 
act.  In  the  present  case  the  evidence  is  un- 
contradicted that  plaintiff's  stock  and  fix- 
tures could  and  would  have  been  saved  had 
defendant  postponed  for  half  an  hour  the 
severing  of  the  service  wires.  It  is  impossi- 
ble to  distinguish  between  the  two  cases. 
We  hold  that  the  evidence  sustains  the  find- 
ing of  the  trial  court  that  the  n^ligent  act 
of  cutting  the  wires  was  the  proximate 
cause  of  plaintiff's  loss,  unless  it  can  be 
said  that  plaintiff  could  have  averted  the 
loss  by  the  exercise  of  reasonable  diligence 
after  discovering  that  the  wires  had  been 
severed. 

3.  It  was  plainly  the  duty  of  pltdntiff  to 
do  all  he  could  to  make  his  loss  as  small 
as  possible.  If  he  could  have  removed  bia 
stock  in  the  darkness,  or  if  he  could  have 
obtained  light  from  other  sources  in  time  to 
have  removed  it,  he  should  not  be  allowed 
to  charge  defendant  for  his  loss.    The  efforts 
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of  plaintiff  to  obtain  light  consisted  of  ap- 
peals to  bystanders  to  get  lanterns.  Plain- 
tiff seems  to  have  made  no  search  for  them 
himself.  The  city  had  been  lighted  with 
electricity  for  many  years,  and  it  may  bo 
that  lanterns,  lamps,  candles,  and  other 
means  of  illumination  were  not  readily 
available. 

The  evidence  makes  no  mention  of  can- 
dles; little  of  oil  lamps.  It  is  not  clear 
how  much  light  there  was  on  the  street. 
The  testimony  was  directed  to  efforts  to 
procure  lanterns.  One  was  brought  in  an- 
swer to  an  appeal,  but  proved  smoky  and 
was  discarded.  Two  others  were  found  in  a 
hardware  store,  but  there  was  no  oil. 
There  was  probably  a  lantern  on  the  hose 
cart,  but  plaintiff,  though  a  member  of  the 
fire  department,  did  not  know  where  this 
hose  cart  was  stationed,  though  it  was  in 
fact  but  a  short  distance  from  the  front  of 
his  store.  Plaintiff  did  nothing  himself  in 
the  way  of  searching  for  lanterns  or  other 
lights,  but  just  stood  around,  trusting  en- 
tirely to  his  requests  of  bystanders  who  had 
no  personal  interest  in  saving  his  stock. 
It  is  not  very  clear  why  the  smoky  lan- 
tern could  not  have  been  cleaned  and  made 
useful,  or  why  oil  could  not  have  been 
procured  for  those  brought  from  the  hard- 
ware store.     And  it  is  not  easy  to  under- 


stand why  candles  or  lamps  or  other  illumi- 
nation might  not  have  been  procured  in 
time  to  enable  plaintiff  and  his  willing 
volunteer  assistants  to  remove  at  least  a 
large  portion  of  the  stock  and  fixtures.  If, 
as  they  testify,  this  could  all  be  done  in 
twenty  minutes,  and  if  it  took  the  fire 
forty  minutes  to  reach  the  store,  there  was 
twenty  minutes'  time  which  could  have  been 
profitably  used  in  serious  effort  to  obtain 
light.  Our  conclusion  is  that  the  evidence 
on  this  branch  of  the  case  is  so  unsatisfac- 
tory that  a  new  trial  is  demanded. 

We  call  attention  to  the  state  of  the  evi- 
dence on  the  question  of  the  value  of  plain- 
tiff's stock  of  goods.  He  testified  to  the 
value  of  his  stock  as  a  whole,  based  upon 
the  cost  price  as  shown  by  an  inventory 
taken  a  short  time  before  the  fire.  This 
inventory  was  produced  in  court,  but  not 
put  in  evidence,  nor  was  there  any  examina- 
tion or  cross-examination  as  to  the  differ- 
ent items  of  merchandise  or  their  value. 
Nothing  was  deducted  for  shelf-worn  stock. 
We  would  not  grant  a  new  trial  for  the  in- 
sufficiency of  the  evidence  on  the  question 
of  damages,  but  the  evidence  on  this  issue 
is  quite  unsatisfactory,  and  should  be  made 
more  convincing  on  another  trial. 

Order  reversed,  and  new  trial  granted. 


Annotation — Liability  of  electric  power  or  Ug^t  company  lor  cutting  off, 
or  failure  of,  electric  current 


As  to  liability  for  damages  caused  by 
shutting  off  water  or  gas  from  premises, 
see  note  to  Brame  v.  Light,  Heat,  & 
Water  Co.  21  L.R.A.(N.S.)  468. 

As  to  duty  to  cut  off  electric  connec- 
tion in  case  of  fire,  see  note  to  Penne- 
baker  v.  San  Joaquin  Light  &  P.  Co.  31 
L.R.A.(N.S.)  1099. 

As  to  liability  of  telephone  company 
for  failure  to  make  connections  for  sub- 
scribers, see  note  to  Lebanon,  L.  &  L. 
Teleph.  Co.  v.  Lanham  Lumber  Co.  21 
L.R.A.(N.S.)  115. 

Mullen  v.  Ottbb  Tail  Power  Co.  ante, 
447,  seems  to  be  a  case  of  first  impression 
as  to  the  liability  of  an  electric  company 
to  a  consumer  for  injuries  due  to  the 
turning  oflf  of  electric  current  where  the 
liability  is  predicated  not  on  a  breach  of 
contract,  but  in  tort  in  having  breached 
an  alleged  duty  owed.  The  decision  in 
Mullen  v.  Otter  Tail  Power  Co.,  that 
an  electric  company  that  shuts  off  the 
current  before  it  is  absolutely  necessary, 
either  in  order  to  fulfil  its  duty  to  the 
public  or  to  protect  its  own  property,  is 
guilty  of  an  actionable  wrong,  is  sound 
in  principle.  And  the  question  involved 
L.R.A.1916D. 


might  be  said  to  be,  When,  under  cir- 
cumstances similar  to  those  in  the  Mul- 
len Case,  does  the  duty  of  the  company 
to  a  consumer  end,  and  the  duty  to  the 
public  and  the  right  to  protect  its  own 
property  begin  t  And  this  it  would  seem 
would  usually  be  a  question  of  fact  for 
the  jury  under  the  particular  circum- 
stances of  each  case. 

Nor  can  there  be  any  ground  for  ques- 
tioning the  decision  that  the  loss  sus- 
tained in  this  case  would  be  the  natural 
consequences  of  the  electric  company's 
act,  at  least  in  the  absence  of  any  breach 
of  duty  that  the  consumer  himself  might 
owe  to  endeavor  to  avert  any  loss.  The 
following  cases,  where  the  liability  was 
predicated  on  a  breach  of  contract,  are 
included  not  as  bearing  on  the  question 
of  substantive  liability,  but  because,  the 
liability  once  fixed,  the  measure  of  dam- 
ages in  either  instance  would  be  the 
same. 

In  Stone  v.  Schenectady  R.  Co.  (1904) 
99  App.  Div.  44,  90  N.  Y.  Supp.  742,  a 
contract  for  electric  current  to  operate 
a  stereopticon  used  in  throwing  adver- 
tisements at  night   upon   a   screen  pro- 
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vided  that  the  power  company  had  the 
right  to  cut  off  the  current  after  the  ex- 
piration of  ten  da3rs  from  the  presenta- 
tion of  a  bill,  and  in  violation  of  this 
provision  the  current  was  cut  off  within 
three  days  after  the  presentation  of  a 
bill,  and  it  was  held  that  the  power  com- 
pany was  liable  for  such  damages  as  the 
owner  of  the  stereopticon  suffered  from 
the  time  the  current  was  cut  off  until  no- 
tified by  the  company  of  its  intention  to 
ag^in  furnish  the  electricity.  In  this 
case  notice  to  the  party's  attorney  was 
held  sufiBcient. 

In  Terrace  Water  Co.  v.  San  Antonio 
Light  &  P.  Co.  (1905)  1  Cal.  App.  511, 
82  Pae.  562,  where  an  electric  power  com- 
pany contracted  to  sell  to  the  water  com- 
pany for  a  period  of  five  years,  during 
the  irrigation  season,  electric  power  to 
operate  the  pump  used  in  pumping  water 
from  its  wells,  and  after  furnishing  pow- 
er for  a  certain  period  of  time,  destroyed 
the  connections  and  refused  thereafter  to 
furnish  any  power  whatever,  it  was  held 
that  the  water  company  was  entitled  to 
recover  the  excess  cost  in  procuring 
power  from  another  company.  The  court 
stated  that  the  proposition  advanced  by 
the  power  company,  that  a  party  may 
disregard  his  obligations  and  confidently 
assume  that  the  only  consequence  thereof 
is  a  nominal  damage,  and  that  such  nom- 


inal damage  is  all  that  necessarily  fol- 
lows such  violation  and  all  that  can  rea- 
sonably be  anticipated,  should  have  no 
support. 

In  Morris  v.  Loughborough  Corp. 
[1908]  1  K.  B.  (Eng.)  205,  the  act  of  in- 
corporation required  that  the  electric 
company  furnish  electrical  energy  to  cer- 
tain classes  of  persons,  and  also  gave  it 
permission  to  enter  into  special  agree- 
ments with  others  to  furnish,  them  with 
electrical  energy.  A  clause  of  the  act 
provided  that  "whenever  the  undertak- 
ers make  default  in  supplying  energy 
to  any  owner  or  occupier  of  premises  to 
whom  they  may  be  and  are  required  to 
supply  energy  under  this  part  of  this 
act,  they  shall  be  liable  in  respect  of  each 
default  to  a  penalty.  .  .  ."  In  con- 
struing this  penalty  clause,  it  was  held 
to  apply  only  to  cases  of  default  in  sup- 
plying electrical  energy  to  those  to  whom 
it  was  required  to  furnish  such  energy, 
and  did  not  apply  to  cases  of  default  in 
supplying  electrical  energy  to  one  with 
whom  the  company  had  entered  into  a 
special  ag^reement  to  supply  such  en- 
ergy, and  so  plaintiffs,  being  of  the  lat- 
ter class,  having  been  deprived  of  elec- 
trical energy  for  a  certain  period  of 
time,  were  held  to  be  entitled  to  main- 
tain an  action  for  damages  suffered 
thereby.  J.  H.  B. 


OHTO  SUPRESfE  COCBT. 

J.  B.  DOPPES  SONS  LUMBER  COMPANY, 
Plff.  in  Err., 

V. 

CINCINNATI,  NEW  ORLEANS,  &  TEXAS 
PACIFIC  RAILWAY  COMPANY. 

(—  Ohio  St.  — ,  no  N.  E.  640.) 

Carrier  ^  switching  service. 

1.  "A  switching  service,"  within  the 
meaning  of  S§  8008  and  9000,  General  Code, 
is  one  which  precedes  or  follows  a  transpor- 
tation service,  and  applies  only  to  a  ship- 
ment upon  which  legal  freight  charges  have 
already  been  earned  or  are  to  be  earned. 
For  other  cases,  see  Carriers,  IV.  o,  in  Dig. 

1-52  X.  8. 
Same  —  transportation  within  city. 

2.  A  transportation  service  may  be  ren- 
dered within  the  terminal  limits  of  a  city, 
and  where  a  contract  of  carriage  calls  for 
the  movement  of  a  car  from  a  point  on  one 
railroad  to  a  point  on  a  connecting  road, 
both  of  which  are  within  such  limits,  the 

Headnotes  by  the  Court. 

Note.  —  As  to  what  constitutes  switching 
service,  see  annotation  following  this  case, 
post,  455. 
L.R.A.1916D. 


railroad  companies  in  their  charge  for  serv- 
ice are  not  subject  to  the  provisions  of 
§  9000,  General  Code,  but  may  charge  for 
such  service  a  rate  that  is  just  and  reason- 
able. 

For  other  cases,  see  Carriers,  III.  e,  in  Dig. 
1-52  N.  B. 

(May  25,  1916.) 

I  TERROR  to  the  Court  of  Appeals  for 
J  Hamilton  County  to  review  a  judgment 
reversing  a  judgment  of  the  Court  of  Com- 
mon Pleas  in  plaintiff's  favor  in  an  action 
brought  to  recover  overcharges  for  alleged 
switching  service.    Affirmed. 

Statement  by  Newman,  J.:' 

Plaintiff  in  error  brought  an  action  under 
§  0002,  General  Code,  in  the  court  of  com- 
mon pleas  of  Hamilton  county  against  the 
defendant  in  error  and  the  Cleveland,  Cin- 
cinnati, Chicago,  &  St.  Louis  Railway  Com- 
pany to  recover  the  sum  of  $150. 

The  allegations  of  the  petition  in  sub- 
stance are  as  follows:  The  lumber  yards 
of  plaintiff  are  contiguous  to  the  railroad 
tracks  of  defendant  in  error,  and  are  con- 
nected therewith  by  sidetrack  leading  there- 
from and  to  the  lumber  yards,  all  of  which 
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tracks  are  within  the  proper  terminal  lim- 
its of  the  city  of  Cincinnati.  The  tracks 
of  the  Cleveland,  Cincinnati,  Chicago,  t  St. 
Liouis  Railway  Company  are  connected  with 
the  trades  of  defendant  in  error,  and  the 
distance  from  plaintiff's  tracks  to  the  gen- 
eral freight  house  of  defendant  in  error  in 
said  city  does  not  exceed  6  miles.  On  Oc- 
tober 2,  1911,  plaintiff  caused  to  be  trans- 
ported upon  and  over  the  road  oi  the  Cleve- 
land, Cincinnati,  Chicago,  &  St.  Loliis 
Railway  Company,  from  Fernbank,  Hamil- 
ton county,  Ohio,  to  its  siding  in  the  city  of 
Cincinnati,  one  car  of  lumber,  and  requested 
that  the  shipment  be  made  to  its  switch, 
known  as  the  "Doppes  switch,  Cincinnati, 
New  Orleans,  A  Texas  Pacific  Railway," 
and  both  the  defendant  railroad  companies 
so  transported  it.  Fernbank  is  within  the 
switching  limits  of  the  city  of  Cincinnati. 
The  Cleveland,  Cincinnati,  Chicago,  &  St. 
Louis  Railway  Company  demanded  and  re- 
ceived from  plaintiff  for  transporting  said 
car  the  following  amounts,  viz.:  Trackage 
charge  at  Fernbank  $2,  switching  from 
Fernbank  to  Cincinnati  $6,  and  the  Cleve- 
land, Cincinnati,  Chicago,  &  St.  Louis  Rail- 
way Company  and  defendant  in  error  de- 
manded and  received  from  plaintiff  for 
switching  from  the  tracks  of  the  Cleveland, 
Cincinnati,  Chicago,  &,  St.  Louis  Railway 
Company  on  to  and  over  the  tracks  of  the 
defendant  to  plaintiff's  siding  the  sum  of 
99. 

The  railroad  companies  are  entitled  to 
demand  and  receive  for  said  switching  from 
the  tracks  of  one  on  to  and  over  the  tracks 
of  the  other  to  the  sidetrack  of  plaintiff 
the  sum  of  $2  and  no  more,  this  sum  being 
the  rate  fixed  by  §  9000,  General  Code,  for 
such  service  for  that  distance,  to  wit,  not 
exceeding  S  miles,  and  the  railroad  compa- 
nies, their  officers  And  agents,  violated  or 
permitted  to  be  violated  said  §  9000,  and 
demanded,  exacted,  and  received  of  plain- 
tiff tlie  sum  of  $6  for  said  service,  which 
snm  is  $4  in  excess  of  the  amount  author- 
ized by  law  therefor. 

Plaintiff  in  its  petition  says  that  it  has 
been  aggrieved  1^  said  overcharges,  and  by 
reason  thereof  it  is  entitled  to  recover  from 
the  railroad  companies  the  sum  of  $150, 
for  which  amount  judgment  is  asked. 

The  railroad  companies  each  filed  an  an- 
swer in  which  practically  all  the  allegations 
of  the  petition  are  admitted  to  be  true,  but 
there  is  the  averment  in  each  of  the  answers 
that  the  transportation  described  in  the 
petition  was  transportation  of  freight  be- 
tween a  local  station  on  the  line  of  the 
Cleveland,  Cincinnati,  Chicago,  &  St.  Louis 
Railway  Company  and  a  local  station  on 
the  line  of  the  defendant  in  error,  that  the 
same  was  not  a  switching  service,  and  that 
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the  statute  mentioned  in  the  petition  does 
not  apply. 

Plaintiff  and  each  of  the  railroad  com- 
panies filed  a  motion  for  judgment  on  the 
pleadings  in  their  favor,  respectively.  The 
court  of  common  pleas  sustained  the  motion 
of  the  Cleveland,  Cincinnati,  Chicago,  &  St. 
Louis  Railway  Company,  and  that  company 
was  dismissed  from  the  case.  The  motion 
of  defendant  in  error  here  was  overruled, 
and  that  of  plaintiff  in  error  was  sustained, 
and  judgment  was  rendered  in  favor  of 
plaintiff  in  error  against  the  defendant  in 
error  in  the  sum  of  $150. 

Defendant  in  error,  the  Cincinnati,  New 
Orleans,  &  Texas  Pacific  Railway  Company, 
filed  a  petition  in  error  in  the  court  of 
appeals,  and  the  judgment  of  the  court  of 
common  pleas  was  reversed,  and  final  judg- 
ment was  rendered  in  its  favor.  Plaintiff 
in  error  is  here  asking  for  a  reversal  of 
the  judgment  of  the  court  of  appeals  and 
an  afiirmance  of  that  of  the  court  of  com- 
mon pleas. 

Messrs.   Dolle,   Taylor,   &   O'Donnell, 

for  plaintiff  in  error: 

Defendant  must  switch  cars  on  the  side- 
track of  plaintiff  at  the  rates  specified  in 
Gen.  Code,  §  9000. 

Hay  &  Grain  Co.  v.  R.  6  Ohio  L.  Rep. 
147,  63  W.  L.  B.  285;  Troy  Wagon  Works 
Co.  V.  Cincinnati,  H.  &  D.  R.  Co.  16  Ohio 
Dec.  Ill,  3  Ohio  N.  P.  N.  S.  412;  Rodefer 
V.  Pittsburg,  O.  V.  &  C.  H.  Co.  72  Ohio  St. 
272,  70  L.R.A.  844,  74  N.  £.  183. 

The  service  performed  by  defendant  was 
purely  a  switching,  and  not  a  -  transporta- 
tion,  service. 

Baltimore  &  O.  R.  Co.  v.  Wilson,  31  Ohio 
St.  555;  Dixon  v.  Central  of  Georgia  R. 
Co.  110  Ga.  173,  36  S.  E.  369. 

The  penalty  provided  is  not  so  enormous 
or  so  severe  as  to  prevent  the  defendant 
from  making  the  defense  that  the  rate  is 
unreasonable. 

Wadley  Southern  R  Co.  v.  Georgia,  235 
U.  S.  651,  59  L.  ed.  405,  P.  U.  R.  1915A, 
106,  35  Sup.  Ct.  Rep.  214;  Missouri  P.  R. 
Co.  V.  Tucker,  230  U.  S.  340,  347,  67  L. 
ed.  1607,  1609,  33  Sup.  Ct.  Rep.  961 ;  Minne- 
sota Rate  Cases  (Simpson  v.  Shepard)  230 
U.  8.  362,  57  L.  ed,  1511,  48  L.R.A.(N.S.) 
1161,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A, 
18 ;  Portland  R.  Light  &  P.  Co.  v.  Portland, 
210  Fed.  667;  Kansas  City  Southern  R. 
Co.  V.  Anderson,  233  U.  S.  325,  58  L.  ed. 
983,  34  Sup.  Ct.  Rep.  699;  Yazoo  &  M. 
Valley  R.  Co.  v.  Jackson  Vinegar  Co.  226 
U.  S.  217,  57  L.  ed.  193,  33  Sup.  Ct.  Rep. 
40;  Seaboard  Air  Line  R.  Co.  v.  Seegers, 
207  U.  S.  73,  52  L.  ed.  108,  28  Sup.  Ct. 
Rep.  28;  Ex  parte  Young,  209  U.  S.  123, 
52  L.  ed.  714,  13  L.R.A.(N.S.)  932,  28  Sup. 
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Ct.  Rep.  441,  14  Ann.  Cas.  764;  Miesouri 
P.  R.  Co.  V.  Humes,  115  U.  S.  512,  29  L. 
ed.  463,  6  Sup.  Ct.  Rep.  110;  St.  Louis  & 
8.  F.  R.  Co.  V.  Gill,  156  U.  S.  649,  39  L. 
ed.  567,  15  Sup.  Ct.  Rep.  484. 

The  statute  to  the  extent  that  it  gives 
double  damages   is  valid. 

Missouri  P.  R.  Co.  v.  Tucker,  230  U.  S. 
340,  57  L.  ed.  1507,  33  Sup.  Ct.  Rep.  961; 
Cincinnati,  S.  &  C.  R.  Co.  v.  Cook,  37 
Ohio  St.  265;  Iron  R.  Co.  v.  Lawrence  Fur- 
nace Co.  49  Ohio  St.  102.  30  N.  E.  616; 
Toledo  &  O.  C.  R.  Co.  v.  Wren,  78  Ohio 
St.  137,  84  N.  E.  785. 

Messrs.  Harmon,  Colston,  Goldsmith, 
A  Hoadley,  for  defendant  in  error: 

The  statute  confers  no  rights  upon  any 
shipper. 

T.  B.  Townsend  Brick  &  Contracting  Co. 
V.  Central  Trust  Co.  109  C.  C.  A.  381,  187 
Fed.  63. 

The  service  performed  by  defendant  was 
a  transportation,  not  switching. 

Dixon  V.  Central  of  Georgia  R.  Co.  110 
Ga.  173,  35  S.  E.  369;  Sparta  Gas  &  Electric 
Co.  V.  Illinois  Southern  R.  Co.  155  III.  App. 
283,  affirmed  in  247  111.  346,  93  N.  E.  312; 
Grand  Trunk  R.  Co.  v.  Michigan  R.  Com- 
mission, 198  Fed.  1009,  231  U.  8.  457,  58 
L.  ed.  310,  34  Sup.  Ct.  Rep.  152. 

The  statute  under  which  this  suit  is 
brought  is  unconstitutional. 

Missouri  P.  R.  Co.  v.  Tucker,  230  U.  S. 
340,  57  L.  ed.  1507,  33  Sup.  Ct.  Rep.  961; 
Chicago,  M.  &  St.  P.  R.  Co.  v.  PoH,  232 
U.  S.  165,  58  L.  ed.  554,  34  Sup.  a.  Rep. 
301. 

Messrs.  Horlson  R.  Walte  and  Jolin  R. 
Schindel,  for  Cincinnati,  H.  ft  D.  R.  Co.: 

The  service  was  a  transportation  service. 

Dixon  V.  Central  of  Georgia  R.  Co.  110 
Ga.  173,  35  S.  E.  369;  SparU  Gas  &  Electric 
Co.  v.  Illinois  Southern  R.  Co.  155  111.  App. 
283;  Grand  Trunk  R.  Co.  v.  Michigan  R. 
Commission,  198  Fed.  1009,  231  U.  S.  457, 
68  L.  ed.  310,  34  Sup.  Ct.  Rep.  152;  T.  B. 
Townsend  Brick  &  Contracting  Co.  v.  Cen- 
tral Trust  Co.  109  C.  C.  A.  381,  187  Fed. 
63. 

The  penalty  prescribed  renders  §  9002  as 
applied  to  the  facts  in  this  case  uncon- 
stitutional. 

Missouri  P.  R.  Co,  v.  Tucker,  230  U.  S. 
340,  57  L.  ed.  1607,  33  Sup.  Ct.  Rep.  961. 

Newman,  J.,  delivered  the  opinion  of  the 
court: 

Section  8998,  General  Code,  requires  a 
railroad  company,  whose  tracks  lie  contig- 
uous to  sidetracks  suitable  for  loading  or 
unloading,  to  switch  the  cars  of  other  rail- 
road companies,  at  the  request  of  such  com- 
panies or  shippers,  over  and  upon  the  tracks 
ao  lying  by  such  sidetracks,  for  the  purpose 
L.R.A.1916D. 


of  unloading  freight  into  or  from  such  side 
tracks  without  demurrage,  for  forty-eight 
hours.  Section  9000  fixes  the  amoimts 
which  a  railroad  company  owning  such 
tracks  lying  contiguous  to  sidetracks  and 
within  the  proper  terminals  of  a  city  shall 
receive  from  the  company  whose  cars  are 
so  switched,  loaded,  or  unloaded,  at  such 
sidetracks.  For  a  distance  over  2}  miles, 
and  not  exceeding  6  miles,  the  maximum 
charge  that  may  be  made  is  $2  per  car. 

Plaintiif  in  error,  claiming  to  be  an  ag- 
grieved party  within  the  meaning  ot  §  9002, 
predicates  its  right  to  recover  the  amount 
named  in  that  section  upon  an  alleged 
violation  by  defendant  in  error  of  the  pro- 
visions of  §  9000,  in  charging  $6  for  what 
is  alleged  by  it  (plaintiff  in  error)  to  be 
a  switching  service,  instead  of  $2,  the  max- 
imum amount  fixed  by  law  for  the  switch- 
ing of  a  car  a  distance  not  exceeding  5 
miles.  If  the  service  rendered  by  defendant 
in  error,  as  shown  by  the  pleadings,  was 
not  a  switching  service,  within  the  meaning 
of  §  9000,  defendant  in  error  is  not  liable 
under  the  provisions  of  §  0002. 

The  court  of  common  pleas  in  reaching 
its  conclusion  proceeded  upon  the  theory 
that  the  transportation  of  the  car  of  lum- 
ber was  completed  when  it  reached  the  ter- 
minal limits  of  the  Cleveland,  Cincinnati, 
Chicago,  &  St.  Louis  Railway  Company. 
But  was  the  court  correct  in  this  in  view 
of  the  express  allegations  of  the  petition? 
It  is  alleged  that  plaintiff  caused  the  car 
of  Iuml>er  to  be  transported  over  the  road 
of  the  Cleveland,  Cincinnati,  Chicago,  &  St. 
Louis  Railway  Company  from  Fembank  to 
its  siding  in  the  city  of  Cincinnati,  that  it 
requested  the  shipment  to  be  made  to  its 
switch,  known  as  the  "Doppes  switch,  Cin- 
cinnati, New  Orleans,  &  Texas  Pacific  Rail- 
way," and  that  both  of  the  railroad  compa- 
nies so  transported  it.  It  is  true  plaintiff 
calls  the  service  rendered  by  defendant  in 
error  a  switching  service.  It  is  equally 
true  that  it  is  termed  transportation 
service  by  defendant  in  error.  But  the 
nature  and  character  of  the  service  is  to 
be  determined  from  the  facts,  r^ardless  of 
the  designation  given  it  by  the  parties. 

As  we  view  it,  the  contract  of  carriage 
involved  a  transportation  from  Fernbank 
to  Doppes  switch,  such  a  transportation  aa 
is  provided  for  in  §  8999,  which  reads: 
"When  the  tracks  of  two  companies  are  so 
connected,  either,  when  required,  shall  trans- 
port over  its  road  to  its  destination  there- 
on, any  freight  offered,  in  cars  in  which 
it  is  offered,  at  its  local  rates  per  mile 
as  set  forth  in  its  freight  tariff  for  the 
distance  most  nearly  corresponding,  and 
return  the  cars,  with  or  without  freight  or 
unnecessary   delay." 
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In  this  case  the  destination  of  the  car 
Was  Doppes  switch,  and  the  fact  that  Dop- 
pes  switch  and  Fembank,  from  which  the 
shipment  originated,  are  both  within  the 
,  terminal  limits  of  Cincinnati  is  immaterial. 
Mr.  Justice  McKenna,  in  Gr^nd  Trunlc  B. 
Co.  V.  Michigan  R.  Commission,  231  U.  S. 
457,  58  L.  ed.  310,  34  Sup.  Ct.  Rep.  152, 
in  commenting  on  the  decision  of  the  Unit- 
ed States  court  of  appeals  in  the  same  case, 
uses  the  following  language,  which  we  think 
is  in  point  here:  "And  it  was  remarked 
that  the  fact  that  the  freight  movement 
begins  and  ends  within  the  limits  of  a  city 
does  not  take  from  it  its  character  'of  an 
actual  transportation  between  two  termini,' 
the  other  conditions  obtaining.  We  concur 
in  the  conclusirai  of  the  court." 

The  United  States  court  of  appeftla  had 
held  that  a  service  does  not  cease  to  be  a 
transportation  merely  because  the  move- 
ment begins  and  ends  within  a  city,  or  is 
only  between  an  intracity  junction  or  team 
track  or  side  track.     (D.  C.)  198  Fed.  1009. 

In  the  present  -  case  the  total  amount 
charged  for  the  shipment  from  Fembank 
to  Doppes  switch  was  $13.  As  has  been 
said  by  the  Interstate  Commerce  Commis- 
sion, it  is  immaterial  to  the  shipper  how 
the  carriers  divide  the  charge,  provided  it 
is  reasonable.  Whether  or  not  it  is  reason- 
able in  the  case  at  hand  is  a  matter  with 
which  we  are  not  concerned,  as  plaintiff 
does  not  base  its  claim  upon  an  excessive 
freight  rate.  It  is  to  be  presumed,  how- 
ever, that  the  railroad  companies  have  fol- 
lowed the  requirements  of  §  512,  General 
Code,  and  that  the  rate  charged  for  the 
transportation  of  the  freight  over  the  con- 
necting lines  was  reasonable. 

In  Dixon  v.  Central  of  Georgia  R.  Co.  110 
Ga.  173,  35  S.  E.  369,  it  is  held:  "A 
switching  or  transfer  service  is  one  which 
precedes  or  follows  a  transportation  service, 
and  applies  only  to  a  shipment  on  which 
legal  freight  charges  have  already  been 
earned,  or  are  to  be  earned." 

We  approve   and    adopt  this   definition. 

In  the  Georgia  case,  the  court,  in  illus- 
trating what  would  be  a  switching  or  trans- 
fer service,  say  that  if  the  shippers  had 
ordered  freight  over  the  Central  Railway  to 
be  shipped  to  Savannah  from  Macon,  Geor- 
gia, they  would  be  liable  for  regular  rates 
for  transportation  from  that  point  to  the 
railway  terminal  at  Savannah;  and  the 
Central  Railway  Company,  in  shipping  the 
freight  from  its  depot  over  the  spur  track 
to  the  shipper's  place   of   business,   would 


simply  be  entitled  to  the  rates  fixed  for 
such  transfer  service.  Or,  if  the  shippers 
desired  the  Central  Railway  Company  to 
transport  freight  from  their  place  of  busi- 
ness in  Savannah  to  Macon,  and  the  Central 
Railway  Company  transported  the  goods 
over  its  spur  track  from  the  shipper's  place 
of  business  to  its  depot,  it  could  only  charge 
additional,  for  this  part  of  the  transporta- 
tion, simply  the  switching-service  rate. 

The  court  of  common  pleas  did  not  seem 
to  question  the  holding  of  the  Georgia  court, 
but  was  of  the  opinion  that  the  rule  an- 
nounced there  has  no  application  here  be- 
cause of  the  fact  that  the  transportation  in 
the  present  case  was  completed  when  the 
car  of  the  plaintiff  reached  its  destination 
within  the  terminal  limits  of  the  Cleveland, 
Cincinnati,  Chicago.  &  St.  Louis  Railway 
Company.  But,  as  we  have  said,  the  court 
was  in  error  in  this,  for  the  car  did  not 
reach  its  destination  under  the  contract  of 
carriage  until  it  was  delivered  at  Doppes 
switch. 

The  word  "switching"  is  synonymous 
with  "transferring."  We  think  that  a 
switching  service  is  rendered,  within  the 
meaning  of  §  9000,  when  a  car  is  transferred 
from  a  sidetrack,  over  the  tracks  of  a  rail- 
road lying  contiguous  thereto,  to  the  line 
of  the  company  which  is  to  have  what  is 
termed  the  "line  haul,"  or  from  the  line 
of  the  company  which  has  had  the  line 
haul,  over  the  track  of  the  company  which 
delivers  the  freight,  to  the  siding  of  the 
shipper.  In  such  case  the  railroad  com- 
pany receiving  the  car  from  or  delivering 
it  to  the  company  having  the  line  haul 
would  be  limited  in  its  charge  to  the  amount 
fixed  by  statute  for  switching  service. 

We  have  no  such  case  here.  According 
to  our  view  the  movement  of  the  car  in 
question  from  Fernbank  to  Doppes  switch 
was  a  transportation  service  for  which  a 
reasonable  freight  rate  could  be  charged. 
The  movement  of  the  car  by  defendant  in 
error  was  not  incidental  to  the  shipment 
as  a  whole,  but  was  a  part  of  it.  Our 
holding  is  that  the  service  rendered  by 
the  defendant  in  error  was  not  a  switching 
service,  within  the  meaning  of  §  9000,  and 
therefore  there  could  be  no  violation  of  its 
provisions.  In  view  of  this  holding  it  is 
unnecessary  to  consider  the  other  questions 
raised   by   counsel   for  defendant   in   error. 

Judgment  affirmed. 

Nichols,  Ch.  J.,  and  Johnson,  Dona- 
hue, Jones,  and  Mattliias,  JJ.,  concur. 


AnnoUtioii — Carriers:  what  consdtates  ■¥ritcluiig  service. 

As  to  duty  of  carrier  to  accept  freight  I  limits,  see  note  to  Higdon  v.  Louisville 
originating  and  terminating  within  city  {  &  N.  B.  Co.  33  L.R.A.(N.S.)  442. 
Ii.R.A.1016D. 
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The  test  of  distinction  between  trans- 
{tortation  service  relatively  to  loaded 
freight  cars  for  which  a  railway  company 
can  lawfully  charge  tonnage  rate,  and 
switching  or  transfer  service  for  which 
it  is  restricted  to  a  fixed  charge  per  car, 
is  not  whether  the  movement  of  the  cars 
involves  the  use  of  a  portion  of  the 
company's  main  line  or  that  of  another; 
for  there  may  be  a  transportation  service 
over  one  or  more  spur  tracks  of  the  same 
company,  if  the  contract  of  affreight- 
ment requires  no  movement  over  other 
tracks  or  lines  of  railway;  whereas  the 
switching  or  transfer  service  is  one 
which  precedes  or  follows  a  transporta- 
tion service,  and  applies  only  to  a  ship- 
ment on  which  legal  freight  charges 
have  already  been  earned  or  are  to  be 
earned.  Dixon  ▼.  Central  of  Georgia  R. 
Co.  (1900)  UO  Oa.  173,  35  S.  E.  369. 
Approved  in  J.  B.  Doppbs  Sons  Lumber 
Co.  V.  Cincinnati,  N.  0.  &  T.  P.  R.  Co. 
ante,  452. 

So,  the  fact  that  the  entire  service 
rendered  by  a  railroad  company  is  con- 
fined to  spur  tracks  of  the  company  will 
not  prevent  it  from  being  transportation 
pure  and  simple.  Dixon  v.  Central  of 
Georgia  R.  Co.  (Qa.)  supra. 

And  so  it  was  held  that  a  contract  of 
carriage  from  one  point  to  another  was  a 
transportation  service,  although  the  en- 
tire service  was  on  spur  tracks  and  the 
distance  was  less  than  3  miles,  and  was 
not  a  switching  service  within  a  rule  of 
the  Railroad  Commission  that  "a  charge 
of  no  more  than  $2  per  car  will  be  al- 
lowed for  switching  or  transferring  a  car 
from  any  point  on  any  road  to  any  con- 
necting road  or  warehouse  within  a  space 
of  3  miles  from  starting  point,  without 
regard  to  weight  or  contents."  (Oa.) 
Ibid. 

So,  also,  the  service  rendered  by  a  rail- 
road company  in  hauling  cars  between  a 
town  on  its  road  and  a  town  on  the  op- 
posite side  of  a  river,  the  terminal  of 
another  road  over  which  the  cars  had 
come  or  are  to  be  forwarded,  was  held  in 
Vicksburg,  S.  &  P.  R.  Co.  v.  Railroad 
Commission  (1915)  —  La.  — ,  69  So.  161, 
not  to  be  a  switching  service  within  the 
definition  of  such  a  ser\'ice,  and  should 
not  be  declared  such  by  a  Railroad  Com- 
mission. 

Movement  of  freight  between  points 
within  switching  limits  in  cities  or  at 
terminals  constitutes  transportation, 
where  the  shipment  begins  and  ends 
within  such  district,  and  is  not  preceded 
or  followed  by  a  transportation  service 
for  which  freight  charges  are  assessed, 
and  such  movement  will  be  treated  as 
L.K.A.101GD. 


transportation  movement  between  sep- 
arate shipping  points.  Railroad  Commis- 
sion V.  Railroads  (La.  B.  Com.)  P.U.B. 
1915E,  33. 

So,  also,  where  a  railroad  company 
moved  coal  from  a  coal  mine  to  a  point 
distant  less  than  2  miles,  the  service  all 
being  performed  on  its  own  rails  with 
its  own  cars,  no  other  railroad  partici- 
pating in  the  haul  or  delivery,  it  was 
held  in  Sparta  Gas  &  Electric  Co.  v. 
Illinois  Southern  R.  Co.  (1910)  155  HL 
App.  283  (affirmed  in  (1910)  247  111.  346, 
93  N.  E.  312),  to  be  a  transportation 
service,  and  not  a  switching  service,  with- 
in, the  meaning  of  a  rule  of  the  Rail- 
road and  Warehouse  Commission  which 
reads  as  follows:  "Switching  includes 
the  hauling  of  loaded  cars  from  the  sta- 
tion yards,  sidetracks,  elevators,  or  ware- 
houses to  the  junctions  of  other  rail- 
roads when  not  billed  from  stations  on 
its  own  road  to  said  junctions,  and  from 
junctions  of  other  railroads  to  the  sta- 
tions, sidetracks,  elevators,  and  ware- 
houses situate  on  the  tracks  owned  or 
controlled  by  the  railroad  company  doing 
said  switching;  it  is  that  transfer  charge 
ordinarily  made  for  moving  loaded  cars 
for  short  distances  for  which  no  regular 
waybill  is  made  and  which  do  not  move 
between  two  regularly  established  sta- 
tions on  the  same  road."  The  court  said 
that  "all  of  the  elements  of  a  regular 
transportation  service  are  found  in  the 
service  rendered,  such  as  the  collection 
of  the  cars  and  placing  them  for  loading, 
the  haul  after  they  were  loaded,  and  the 
loss  of  two  days'  use  of  the  cars  at  the 
end  of  the  haul.  The  service  contem- 
plated by  the  rules  is  simply  moving 
loaded  cars  to  or  from  the  junction  of 
another  railroad,  the  cars  so  moved  usu- 
ally belonging  to  another  road,  or,  if 
belonging  to  the  road  doing  the  switch- 
ing, it  is  usually  paid  a  per  diem  for 
the  use  of  its  cars  by  the  junction  road, 
but  does  not  share  in  the  transportation 
charge  of  the  junction  road." 

And  in  Grand  Trunk  R.  Co.  v.  Michi- 
gan R.  Commission  (1912)  198  Fed.  1009, 
aflttrmed  in  (1913)  231  U.  S.  457,  58  L. 
ed.  310,  34  Sup.  Ct.  Rep.  152,  in  uphold- 
ing the  validity  of  an  order  of  the  Rail- 
road Commission  requiring  that  railroads 
shall  accept  freight  for  transportation 
between  two  points  within  the  same  city, 
as  against  the  contention  that  such  a 
service  was  not  transportation  service 
but  was  switching  service,  the  court  said 
that  "a  service  calling  for  the  use  of  the 
so-called  terminal  facilities  of  a  connect- 
ing railroad  does  not  lose  what  would 
otherwise  be  the  quality  of  transporta- 
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tion,  from  the  mere  facts  either  that  the 
movement  begins  and  ends  within  the 
switching  or  corporate  limits  of  a  city, 
or  that  the  transportation  is  only  be- 
tween an  intracity  junction  and  team 
track  or  sidetrack." 

Another  test  is  whether  the  movement 
of  cars  is  under  the  direction  of  the  yard 
master  or  under  orders  from  the  train 
despatcher, — if  the  former,  it  is  a  switch- 
ing service;  if  the  latter,  it  is  a  trans- 
portation service. 

Thus,  a  service  upon  a  main  line  out- 


side of  a  yard's  limits,  under  orders  as  in 
cases  of  regular  or  special  trains,  was 
held  in  State  v.  Chicago,  M.  &  St.  P.  R. 
Co.  (1893)  88  Iowa,  445,  55  N.  W.  331, 
not  to  be  a  switching  service. 

And  so  the  court  refused  to  sustain  an 
order  of  the  Railroad  Commission  re- 
quiring that  a  railroad  transfer  cars  re- 
ceived at  its  yards  from  another  rail- 
road company  to  their  destination,  a 
place  on  its  main  line  1  mile  beyond  the 
yard  limits,  as  a  switching  service. 
(Iowa)  Ibid.  J.  H.  B. 


OIIEGON  SUPREME  COURT. 
(Department  No.  2.) 

STATE  OF  OREGON,  Respt., 

V. 

CHARLES  L.  WALLACE,  Appt. 
(—  Or.  — ,  154  Pac.  430.) 

Seduction  —  divorcee. 

1.  A  divorced  woman  is  within  the  opera- 
tion of  a  statute  imposing  a  penalty  on 
one  who,  under  promise  of  marriage,  shall 
seduce  an  unmarried  female  of  previous 
chaste  character. 

For  other  ocueg,  see  Seduction,  II.  in  Dig. 

1-52  y.  8. 
Evidence  ^  corroboration  —  letters  — 

Identification. 

2.  Letters  identified  only  by  the  testi- 
mony of  prosecutrix  are  not  admissible  in 
evidence  to  corroborate  her  in  a  prosecu- 
tion for  seduction. 

For  other  ca»e»,  see  Evidence,  IV.  a;  IV.  k, 
in  Dig.  1-52  N.  S. 

(January  25,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Lane  County 
convicting  him  of  seduction.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  B.  Dlllard  and  li.  Bllyen, 
for  appellant: 

An  unmarried  woman  within  the  intent 
of  the  statute  is  one  that  has  never  been 
married. 

Jennings  v.  Com.  109  Va.  821,  21  L.R.A. 
(N.S.)  285,  132  Am.  St.  Rep.  946,  63  S. 
E.  1080,  17  Ann.  Cas.  64;  Kirk  v.  Long,  7 
U.  C.  C.  P.  366;  State  v.  Meister,  60  Or. 
474,  120  Pac.  406. 

The  evidence  of  the  female  alleged  to  be 
seduced  must  b*  corroborated  as  to  all  the 
material  elements  of  the  crime. 

Burnett  v.  State,  76  Ark.  295,  113  Am. 
St.  Rep.  94,  88  S.  W.  957;  State  v.  Burns, 
110  Iowa,  745,  82  N.  W.  325. 

Note.  —  As  to  seduction  of  divorced  wom- 
an or  widow,  see  annotation  following  this 
case,  post,  458. 
L.R.A.1916D. 


Conviction  cannot  he  had  on  the  uncor- 
roborated evidence  of  an  accomplice. 

State  V.  Kelliher,  49  Or.  77,  88  Pac. 
867;  Barnard  v.  State,  —  Tex.  Crim.  Rep. 
— ,  76  S.  W.  475. 

Letters  alleged  to  have  been  written  by 
defendant  must  be  proved  to  be  his  by  some 
witness  other  than  the  prosecutrix,  in  order 
to  be  corroborating  evidence. 

Carrens  v.  State,  77  Ark.  16,  91  S.  W. 
30;  Bishop  v.  State,  —  Tex.  Crim.  Rep. 
— ,  151  S.  W.  821. 

The  prosecuting  witness  having  had  previ- 
ous meretricious  relations  with  the  accused, 
she  was  not  a  chaste  woman  at  the  time  of 
the  act  relied  upon  by  the  state  for  conviu- 
tion,  and  the  act  charged  in  the  indictment 
and  relied  upon  for  conviction  could  not 
constitute  an  oflTense. 

People  V.  Nelson,  153  N.  Y.  90,  60  Am. 
St.  Rep.  592,  46  N.  E.  1041;  Knight  v. 
State,  64  Tex.  Crim.  Rep.  541,  144  S.  W. 
969. 

Ztlessrs.  J.  M.  Devers  and  J.  F.  Brum- 
baugli,  for  respondent: 

The  term  "unmarried"  in  g  2076  of  the 
statute  is  used  in  ito  full  sense  as  to  per- 
sons, and  in  a  narrow  sense  as  to  time. 

1  Bishop,  Crim.  Law,  g  236;  Jennings  v. 
Com.  309  Va.  821,  21  L.R.A. (N.S.)  265,  132 
Am.  St.  Rep.  946,  63  S.  E.  1080,  17  Ann. 
Cas.  64;  Pratt  v.  Mathew,  22  Beav.  328,  4 
Week.  Rep.  418. 

Letters  are  proper  corroborative  evidence 
as  introduced  in  the  case  at  bar. 

35  Cyc.  1355;  2  Enc.  Ev.  p.  694;  State 
V.  Bennett,  137  Iowa,  427,  110  N.  W.  150; 
Weaver  v.  State,  142  Ala.  33,  39  So.  341; 
State  V.  Meister,  60  Or.  476,  120  Pac.  406; 
11  Enc.  Ev.  698;  Harvey  v.  Territory,  11 
Okla.  156,  65  Pac.  837. 

A  woman  having  had  sexual  relations 
with  the  accused  before  the  date  of  the  in- 
dictment is  not  necessarily  unchaste. 

State  v.  Meister,  60  Or.  485,  120  Pac. 
406;  Knight  v.  State,  64  Tex.  Crim.  Rep. 
541,  144  S.  W.  974;  3  Whart.  Crim.  Law, 
11th  ed.  2274;  State  v.  Dacke,  59  Wash.  238, 
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30  L.R.A.(N.S.)  176,  109  Pac.  1050;  Blair 
V.  State,  72  Neb.  601,  101  N.  W.  17. 

Benson,  J.,  delivered  the  opinion  of  the 
court; 

.  It  is  contended  by  appellant  that,  rince 
it  appears  conclusively  from  the  record  that 
at  the  time  of  the  commission  of  the  alleged 
crime  the  prosecutrix  was  a  divorced 
woman,  she  was  not  "an  unmarried  female" 
within  the  meaning  of  the  statute,  and  that 
therefore  the  defendant  was  entitled  to  an 
instructed  verdict  of  acquittal.  The  stat- 
ute under  which  the  prosecution  is  main- 
tained provides  that:  "If  any  person,  under 
promise  of  marriage,  shall  seduce  and  have 
illicit  connection  with  any  unmarried  female 
of  previous  chaste  character,  such  person, 
upon  conviction,  shall  be  punished,"  etc. 

Our  attention  has  been  called  to  but  one 
reported  case  directly  in  point,  namely, 
Jennings  v.  Com.  109  Va.  821,  21  L.R.A. 
(K.S.)  266,  132  Am.  St.  Rep.  946,  63  S. 
E.  1080,  17  Ann.  Cas.  64,  in  which  it  was 
held,  under  a  statute  practically  identical 
with  ours,  that  the  phrase  "an  unmarried 
female"  should  be  construed  to  mean  a 
woman  who  has  never  beep  married,  and 
that  the  seduction  of  a  divorced  woman  is 
not  a  violation  of  the  law.  In  Pratt  v. 
Mathew,  22  Beav.  328,  4  Week.  Rep.  418, 
it  is  said  that  the  word  "unmarried"  does 
not  necessarily  mean  "without  having  been 
married,"  and  that  no  fixed  meaning  can 
be  assigned  to  it,  but  it  must  be  determined 
according  to  the  circumstances  of  the  case. 
This  authority  has  been  cited  with  approval 
by  many  of  the  courts,  and  indeed  is  ap- 
proved in  the  case  of  Jennings  v.  Com. 
supra,  in  which  case  the  court  argues  that 
since  a  divorced  woman  has  necessarily  had 
experience  in  the  lecherous  ways  of  men,  she 
is  immune  from  their  wiles  and  does  not 
need  the  protection  of  the  law.  We  cannot 
agree  with  this  interpretation,  however,  for 
the  spirit  of  the  law  does  not  and  cannot 
take  into  consideration  the  wisdom  and  ex- 
perience of  those  whom  it  undertakes  to 
protect  from  wrong.  We  entertain  the  view 
that  law  is  intended  for  the  safeguarding 
of  the  virtue  of  the  chaste  widow  just  as 
much  as  for  that  of  the  woman  who  has 
never  been  a  wife. 

Upon  the  trial  the  defendant  requested 
the  court  to  charge  the  jury  as  follows: 


"That  the  letters  alleged  to  have  been  writ- 
ten by  the  defendant  to  prosecutrix  were  not 
identified  or  proved  to  be  letters  of  the  de- 
fendant except  by  the  prosecutrix's  testi- 
mony; hence  they  do  not  a£Ford  evidence 
corroborating  prosecutrix's  testimony." 

This  instruction  was  refused,  and.  such 
refusal  is  assigned  as  error.  The  record 
discloses  that  certain  letters  were  intro- 
duced  in  evidence  which,  according  to  the 
testimony  of  prosecuting  witness,  were 
written  by  the  defendant  and  received  by 
her  through  the  mails.  No  other  evidence 
was  offered  as  to  the  identity  of  the  mis- 
sives, and  they  were  relied  upon  by  the 
state  to  corroborate  the  prosecutrix  as  to 
the  essential  elements  of  the  crime  charged. 
We  have  found  but  few  cases  which  discuss 
the  question  thus  presented,  but  all  of  those 
to  which  our  attention  has  been  called  sup- 
port defendant's  contention.  In  a  case 
similar  to  the  one  under  consideration  the 
court  of  criminal  appeals  of  Texas  says: 
"The  prosecuting  officers  evidently  relied 
on  the  letters  said  to  have  been  written  by 
appellant  and  introduced  in  evidence.  Miss 
Harrison  testified  that  the  letters  were  writ- 
ten by  appellant,  and  this  rendered  them 
admissible  in  evidence;  but  could  they  be 
used  to  corroborate  her,  when  she  alone  tes- 
tified they  were  written  by  appellant  t 
Eliminate  her  testimony,  and  the  letters  go 
with  it.  If  it  was  desired  to  use  the  letters 
as  corroborative  testimony,  some  evidence, 
other  than  that  of  Miss  Harrison,  should 
have  been  introduced,  tending  to  show  that 
appellant  wrote  the  letters.  An  accomplice 
cannot  corroborate  herself.  And  no  testi- 
mony she  gives  can  be  so  used.  .  .  . 
This  charge  should  have  been  given." 
Bishop  V.  State,  —  Tex.  Crim.  Rep.  — ,  151 
S.  W.  821. 

To  the  same  effect  are  the  cases  of  Smith 
T.  State,  68  Tex.  Crim.  Rep.  106,  124  S.  W. 
919;  Rogers  v.  State,  101  Ark.  45,  49 
L.R.A.(N.S.)  1198,  141  6.  W.  491;  Carrens 
V.  State,  77  Ark.  16,  91  S.  W.  30;  James  v. 
State,  72  Tex.  Crim.  Rep.  166,  161  S.  W. 
472.  We  conclude,  then,  that  the  court  erred 
in  refusing  to  give  the  instruction  as  re- 
quested, and  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Moore,  Ch.  J.,  and  Burnett  and  Mo- 
Bride,  JJ.,  concur. 


Annotation — Seduction  of  divorced  uronum  or  widow. 


Earlier  cases  covering  the  question  un- 
der annotation  will  be  found  in  note  to 
Jennings  v.  Com.  21  L.R.A(N.S.)  265. 

State  v.  Wau/Acb,  ante,  457,  the  prose- 
cution in  which  is  based  on  a  statute 
practically  identical  with  that  in  the 
L.R.A.1916D. 


Jennings  Case,  is  in  direct  eonfliet  with 
that  ease.  The  court  takes  exception  to 
the  argument  therein  that,  since  a  di- 
vorced woman  has  necessarily  had  expe- 
rience in  the  lecherous  ways  of  men,  she 
is  immune  from  their  wiles  and  does  not 
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need  the  protection  of  the  law;  and 
adopts  the  view  that  law  is  intended  for 
the  safeguarding  of  the  virtue  of  the 
chaste  widow  just  as  much  as  for  that 
of  the  woman  who  has  never  been  a  wife. 
This  view  finds  support  in  People  v. 
Weinstock  (1912)  140  N.  Y.  Supp.  455,  a 
prosecution  under  a  statute  similar  to 
that  in  the  Wallace  and  Jennings  cases. 
This  was  a  preliminary  examination  to 
determine  whether  the  crime  of  seduction 
had  been  committed  and  whether  there 
was  sufiScient  cause  to  believe  defend- 
ant guilty.  It  seems  that  prosecutrix 
had  been  married,  but  had  been  deserted 
by  her  husband,  and  had  neither  heard 
from  nor  of  him  for  over  ten  years,  and 
so  she  claimed  the  protection  of  the  stat- 
ute as  an  unmarried  woman,  asserting 
that  the  presumption  of  death  operated 
in  her  favor.  The  defendant  contended 
that  prosecutrix  was  a  married  woman, 
and  therefore  unchaste,  and  argued  that 
the  statute  was  enacted  solely  to  protect 
females  who  had  never  been  married.  In 
denying  this  contention,  and  holding  that 
a  widow  or  a  divorced  woman  was  within 
the  contemplation  of  the  statute,  the 
court  said  that  "the  main  purpose  of  the 
statute  is  to  protect  all  women  who  are 
single  at  the  time  of  the  perpetration  of 
the  wrong.  The  absurdity  that  a  differ- 
ent construction  would  effect  must  be 
obvious.  It  seems  reasonable  that,  if 
a  woman  once  fallen  from  virtue  .  .  . 
may  upon  proof  of  reformation  be  the 
subject  of  seduction,  then  a  woman  who 
has  become  a  widow  after  a  married  life 
of  virtue  is  entitled  to  no  less  protection 
than  the  female  who  at  some  time  in  the 


past  has  been  guilty  of  illicit  intercourse. 
It  does  not  seem  reasonable  to  me  that 
the  legislature  ever  intended  any  such 
result.  I  do  not  think  that  the  word  'on- 
married'  should  be  construed  in  its  nar- 
row sense.  .  .  .  The  foundations  of 
civil  society  require  a  fair  and  broad 
meaning.  The  policy  of  the  law  is  to 
protect.  If  previously  married  women 
are  not  included,  it  would  be  tantamount 
to  saying  that  by  marriage  a  woman  loses 
the  protection  of  the  statute.  Confidence 
and  affection  seem  to  play  a  great  part  in 
all  cases  of  seduction,  may  not  induce- 
ments lead  even  a  previously  married 
woman,  not  single,  to  consent  f" 

The  only  other  reported  case  found 
considering  the  question  under  annota- 
tion is  Cambridge  v.  Sutherland  (1914) 
20  D.  L.  R.  832,  7  Western  Week.  Rep. 
1219,  an  action  by  a  widow  to  recover 
damages  for  her  own  seduction.  The 
only  authority  for  bringing  such  an  ac- 
tion by  a  person  seduced  was  an  ordi> 
nance  giving  such  right  to  an  "unmarried 
female."  The  court  adopted  the  con- 
struction placed  up>on  the  term  "unmar- 
ried female"  in-  Kirk  v.  Long  (1858)  7 
U.  0.  C.  P.  365,  cited  in  earlier  note,  and 
held  that  it  was  intended  to  apply  only 
to  females  who  had  never  been  married. 
This  case,  it  will  be  seen,  is  opposed  to 
State  v.  Wallachs,  supra,  and  the  Wein- 
stock Case  (N.  T.)  supra,  and  is  in  har- 
mony with  Jennings  v.  Com. 

It  may  be  interesting  in  this  connection 
to  know  that  "the  Roman  law  made  penal 
the  seduction  of  widows  as  well  as  vir- 
gins." 3  Whart.  Crim.  Law,  11th  ed.  p. 
2268,  note  2.  J.  H.  B. 


WISCONSIN   SUPREME   COURT. 

A.  T.  ROCK,  Reapt., 

v. 
L.  P.  EKERN,  Appt. 

(—  Wis.  — ,  156  N.  W.  197.) 

Attorney  and  client  —  contract  to  as- 
sist prosecuting  attorney  —  validity. 

No  recovery  can  be  had  on  a  contract  be- 
tween an  attorney  and  a  prosecuting  wit- 
ness to  render  assistance  to  the  prosecut- 
ing attorney  in  a  criminal  case,  although 
the  court  and  prosecuting  attorney  acquiesce 
in   the   arrangement  and   the   services  are 

Note.  —  As  to  right  of  attorney  to  com- 
pensation from  private  employer  for  assist- 
ing   in   prosecution    in    criminal    case,    see 
annotation  following  this  case,  poet,  462. 
L.R.A.1916D. 


rendered  at  the  preliminary  examination  of 
accused,  since  the  contract  is  against  pub- 
lic policy. 

For  other  cases,  see  Contracts,  III.  o,  1, 
in  Dig.  ISi  Jf.  S. 

(February  1,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Douglas 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  for  services  rendered 
purauamt  to  contract  in  a  criminal  prosecu- 
tion in  which  defendant  was  the  complain- 
ing witness.    Reversed. 


Statement  by  Siebeclcer,  J.: 

This  is  an  action  brought  by  the  plaintiff, 
an  attorney  at  law,  to  recover  for  services 
rendered  pursuant  to  a  contract  in  a  crim- 
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inal  prosecution  in  which  defendant  was  the 
complaining  witness. 

One  Fowler,  treasurer  of  a  company  in 
which  defendant  was  interested,  was  charged 
with  having  embezzled  some  of  the  com- 
pany's money.  Plaintiff  was  employed  by 
the  defendant  to  secure  requisition  from 
the  governor  for  the  return  of  the  accused. 
After  the  requisition  was  issued  the  accused 
returned  to  the  state  in  response  to  it.  A 
short  time  before  the  preliminary  hearing 
of  the  accused  the  defendant  entered  into 
a  contract  with  the  plaintiff  by  which  the 
plaintiff  was  employed  by  the  defendant 
privately  to  assist  in  the  criminal  prosecu- 
tion of  the  accused.  The  district  attorney 
consented  to  this  assistance.  The  contract 
reads  as  follows: 

February  26,  1914.^^ 
A.  T.  Rock,  the  undersigned,  hereby  agrees 
to  assist  the  district  attorney  of  Douglas 
county.  Wis.,  in  the  prosecution  of  Homer 
T.  Fowler  so  long  as  L.  P.  Ekern,  the 
complaining  witness,  desires  the  services 
of  said  Rock  therein,  at  and  for  the  sum 
of  twenty-flve  (26)  dollars  per  day  and 
his  expenses  when  called  from  home  in  said 
prosecution,  and  said  L.  P.  Ekern  hereby 
agrees  to  pay  said  Rock  for  his  services 
said  sum  of  twenty-five  (25)  dollars  per 
day  for  each  and  every  day  of  his  services, 
and  pay  his  expenses  when  out  of  Superior 
or  Duluth,  Minn.,  in  said  work. 

[Signed]  A.  T.  Rock. 
L.  P.  Ekern. 

February  26,  1914. 
Received   from   L.   P.   Ekern   twenty-flve 
(25)  dollars  as  advance  fees  on  above  con- 
tract. 

[Signed]   A.  T.  Rock. 

The  plaintiff  assisted  in  the  preliminary 
examination  of  Fowler,  and  the  court,  the 
district  attorney,  the  lawyers  of  the  accused, 
and  the  accused  acquiesced  in  the  plaintiff's 
assisting  the  district  attorney  in  the  prose- 
cution of  the  case.  Plaintiff  had  full  charge 
of  the  case  and  conducted  the  examination. 
At  the  conclusion  of  the  hearing  the  munic- 
ipal judge  dismissed  the  complaint  against 
the  accused,  and  that  terminated  the  prose- 
cution. The  defendant  refused  to  pay  the 
plaintiff  for  his  services  as  per  contract, 
and  this  suit  was  brought  to  recover  pay- 
ment for  the  services  rendered  under  the 
contract.  The  following  is  an  itemlEed 
statement  of  the  amount  plaintiff  claims  is 
due  him  from  defendant: 
L.R.A.1916D. 


1913. 
Feb.     25.    One-half    day   examining 
books  of  Fowler-Eimon- 
Oyaas  Co.,  at  $25  per 

day  $  12.50 

Feb.  26,  27,  28.  Examining  books 
of  Fowler-Eimon- 
Oyaas  Co.,  at  $25 

per  day   $  76.00 

Mar.  3  to  12.  Attending  trial  of 
State  of  Wisconsin 
V.  Homer  Fowler, 
9  days  at  $25  per 

day  $225.00 

April  3  and  4.  Attending  court  in 
case  of  L.  P. 
Ekern  v.  Homer 
Fowler  at  $25  per 
day $  50.00 


Total   $362.50 

The  court  submitted  a  general  verdict  to 
the  jury,  who  found  for  the  plaintiff  in  the 
sum  of  $212.50.  The  verdict  contains  the 
statement:  "Of  the  above  sum  nothing  is 
found  as  fees  in  the  civil  suit." 

This  part  of  the  verdict  is  not  concerned 
on  this  appeal.  The  court,  in  accordance 
with  the  verdict,  entered  judgment  for  the 
plaintiff  to  recover  the  sum  of  $212.50,  to- 
gether with  the  costs  and  disbursementa 
of  the  action.  From  such  judgment  this 
appeal  is  taken. 

Messrs.  Hanitch  &  Hartley,  for  appel- 
lant: 

The  contract  of  the  plaintiff  was  unen- 
forceable as  against  the  public  policy  and 
statutes  of  the  state. 

Oborn  v.  State,  143  Wis.  249,  31  L.R.A. 
(N.S.)  966,  126  N.  W.  737;  Biemel  v.  State, 
71  Wis.  444,  37  N.  W.  244,  7  Am.  Grim. 
Rep.  556;  State  v.  Russell,  83  Wis.  330,  5$ 
N.  W.  441;  State  ex  rel.  Dumer  v.  Huegin, 
110  Wis.  221,  62  L.R.A.  700,  85  N.  W.  1046, 
15  Am.  Crlm.  Rep.  332;  Emery  v.  State, 
101  Wis.  646,  78  N.  W.  145;  Income  Tax 
Cases,  148  Wis.  456,  L.R.A.1916B,  569.  134 
N.  W.  673,  135  N.  W.  164,  Ann.  Cas.  1913.4, 
1147;  Smith  v.  State,  146  Wis.  Ill,  33 
L.R.A.(N.S.)  463,  130  N.  W.  894;  Freder- 
ick V.  Douglas  County,  96  Wis.  411,  71  N. 
W.  798;  Gehhardt  v.  Holmes,  149  Wis.  436. 
135  N.  W.  860;  Coon  v.  Metzler,  161  Wis. 
328,  L.R.A.1916B,  667,  154  N.  W.  377; 
Bryan  v.  Reynolds,  6  Wis.  200,  68  Am.  Dec 
55;  Wight  v.  Rindskopf,  43  Wis.  344. 

Messrs.  Dietrich  &  Dietrich  for  re- 
spondent. 

Slebecker,  J.,  delivered  the  opinion  of 
the  court: 

The  plaintiff  sues  upon  the  express  con- 
tract he  made  with  the  defendant,  which 
appears  in  the  foregoing  statement.    It  was 
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agreed  that  the  plaintiff  was  "to  assist 
the  district  attorney  of  Douglas  county, 
Wisconsin,  in  the  prosecution  of  Homer  T. 
Fowler  so  long  as  L.  P.  Ekcrn,  the  complain- 
ing witness,  desires  the  services.  .  .  . 
The  evidence  shows  that  the  plaintiff  ren- 
dered services  under  the  contract  by  assist- 
ing the  district  attorney  in  conducting  the 
preliminary  examination  in  the  municipal 
court  for  Douglas  county.  He  claims  th^re 
was  due  for  nine  days'  services  in  attend- 
ing court  on  such  examination  the  sum  of 
$225.  The  jury  found  $212.50  due  him 
for  such  services,  and  included  nothing  for 
other  services.  The  defendant  challenges 
the  right  of  plaintiff  to  recover  under  the 
contract,  upon  the  ground  that  the  contract 
is  against  the  policy  of  the  law  and  the 
statutes  of  this  state  and  void,  and  that 
no  recovery  thereon  will  be  permitted.  The 
question  of  the  policy  of  the  state  regard- 
ing such  contracts  as  this  was  examined  by 
this  court  in  the  case  of  Biemel  t.  State,  71 
Wis.  444,  37  N.  W.  244,  7  Am.  Crim.  Rep. 
556.  In  that  case  an  attorney  who  had 
been  employed  and  paid  for  his  services  by 
a  private  party  was  permitted  by  the  court 
to  assist  the  district  attorney  in  the  prose- 
cution of  the  case.  This  court  there  held 
that  the  statutes  of  the  state '  providing 
for  the  election  of  a  district  attorney  to 
act  as  the  public  prosecutor,  and  prohibit- 
ing him  from  receiving  "any  fee  or  reward 
from  or  on  behalf  of  any  prosecutor  or  other 
individual,  for  services  in  any  prosecution 
of  business  to  which  it  shall  be  his  official 
duty  to  attend ;  nor  be  concerned  as  attorney 
or  counsel  for  either  party,  other  than  for 
the  state  or  county,  in  any  civil  action  de- 
pending upon  the  same  state  of  facts  upon 
which  any  criminal  prosecution  commenced 
but  undetermined  shall  depend,"  together 
with  the  statute  vesting  in  the  judges  of 
the  courts  the  power  to  appoint  attorneys 
to  assist  the  district  attorney  whenever 
the  court  finds  it  necessary  and  proper  in 
prosecuting  felonies  and  prosecutions  before 
grand  juries, — declare  a  policy  of  the  state 
which  regulates  and  limits  the  appointment 
of  such  counsel  to  assist  in  such  prosecu- 
tions to  attorneys  who  are  not  employed 
and  paid  by  private  parties,  and  that  such 
counsel  must  be  appointed  by  the  court  and 
paid  from  the  public  fund,  and  thus  place 
such  assisting  attorney  in  the  same  position 
of  impartiality  a?  the  district  attorney  elect- 
ed by  the  people.  The  court  declared: 
"We  think  it  is  quite  clear  from  the  read- 
ing of  our  statutes  on  the  subject,  as  well 
as  upon  public  policy,  that  an  attorney 
employed  and  paid  by  private  parties  should 
not  be  permitted  either  by  the  courts  or  by 
the  prosecuting  attornej'  to  assist  in  the 
trial  of  such  criminal  cases." 
L.R.A.19a6D. 


I  It  is  emphasized  in  the  opinion  that 
!  prosecutors  in  criminal  cases  should  be 
free  from  prejudice  and  have  no  private 
interest  in  prosecution.  In  Wight  t.  Rinds- 
kopf,  43  Wis.  344,  in  speaking  of  the  duties 
and  function  of  prosecuting  officers,  the 
court  states  that:  He  "is  a  quasi  judicial 
officer,  retained  by  the  public  for  the  prose- 
cution of  persons  accused  of  crime,  in  the 
exercise  of  a  sound  discretion  to  distin- 
guish between  the  guilty  and  the  innocent. 
.  .  .  He  is  trusted  with  broad  official 
discretion,  generally  subject,  however,  to 
judicial  control." 

These  views  are  supported  in  the  case  of 
State  V.  Russel,  83  Wis.  330,  53  N.  W.  441. 
These  adjudications  clearly  establish  that 
employment  and  payment  of  private  coun- 
sel to  assist  the  district  attorney  in  the 
prosecution  of  persons  for  crime,  l^  private 
parties,  is  against  the  public  policy  of  this 
state.  We  are  of  the  opinion  that  this 
policy  has  not  been  changed  by  subsequent 
legislation,  and  must  be  adhered  to.  From 
the  facts  and  circumstances  shown  in  this 
case  it  appears  that  plaintiff  contracted 
with  the  defendant  "to  assist  the  district 
attorney  of  Douglas  county,  Wisconsin,  in 
the  prosecution  of  Homer  T.  Fowler  so  long 
at  L.  P.  Ekem  [defendant],  the  complaining 
witness,  desires  the  services  of  said  Rock 
[plaintiff]  therein.  .  .  ."  It  is  without 
dispute  that  the  amount  of  the  recovery 
against  defendant  was  for  services  plaintiff 
rendered  under  this  contract  in  the  prelim^ 
inary  examination  of  Fowler  upon  defend- 
ant's complaints.  The  contract  as  proved, 
is  against  the  public  policy  of  this  state, 
and  the  trial  court  erred  in  permitting 
the  plaintiff  to  recover  thereon.  The  acqui- 
escence of  the  accused,  the  court,  and  the 
district  attorney  to  allow  plaintiff  to  assist 
in  the  prosecution  of  Fowler  under  his 
private  employment  by  defendant,  does  not 
purge  the  contract  of  employment  of  its 
illegal  character,  and  affords  no  excuse  to 
enforce  it.  Wight  v.  Rindskopf,  supra.  In 
Melchoir  v.  McCarty,  31.  Wis.  252,  11  Am. 
Rep.  605,  it  was  held:  "The  general  rule 
of  law  is  that  all  contracts  which  are  re- 
pugnant to  justice,  or  founded  upon  an 
immoral  consideration,  or  which  are  against 
the  general  policy  of  the  common  law,  or 
contrary  to  the  provisions  of  any  statute, 
are  void,"  even  where  such  statute  does 
not  expressly  declare  them  void. 

It  is  argued  that  the  plaintiff  rendered 
the  services  here  involved  upon  the  pre- 
liminary examination,  and  hence  they  are 
not  of  the  class  of  services  which  are  pro- 
hibited to  be  performed  by  counsel  employed 
by  private  parties  under  this  public  policy. 
VVe  cannot  accede  to  this  claim.  A  prelim- 
inary examination  of  a  person  accused  of 
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crime  is  one  step  in  the  prosecution  for 
the  crime  charged.  It  is  so  regarded  and 
treated  in  the  common  law  and  the  statutes. 
The  court  committed  error  in  permitting 
the  plaintiff  to  recover  on  the  contract  in 
this  case. 


The  judgment  appealed  from  is  rerersed, 
and  the  cause  remanded  to  the  Superior 
Court  for  Douglas  County,  with  direction 
to  enter  judgment  dismissing  plaintiff's 
complaint. 


Annotation — ^Rigfat  of  attorney  to  compensation  from  private  employer  for 
aansting  in  prosecution  in  criminal  case. 


As  to  right  of  accused  to  complain  be- 
eause  prosecution  is  conducted  or  assisted 
by  an  uno£Scial  member  of  the  bar,  see 
notes  to  State  v.  Bartley,  24  L.R.A.(N.S.) 
564,  and  Flege  v.  State,  47  L.B.A.(N.S.) 
1106. 

As  to  effect  of  appearance  of  special 
attorney  or  private  counsel  before  the 
g^and  jury,  see  note  to  Hartgraves  v. 
State,  33  L.R.A.(N.S.)  568. 

As  to  right  of  prosecutrix  in  bastardy 
proceedings  to  private  counsel,  see  note 
to  State  V.  Smith,  33  L.R.A.(N.S.)  463. 

As  to  right  of  prosecuting  attorney  to 
compensation  from  individual,  see  note 
to  Oggeshall  v.  Conner,  39  L.R.A.(N.S.) 
81. 

The  basis  of  the  decision  in  Rocs  v. 
Ekerk,  ante,  459,  that  no  recovery  can 
be  had  on  a  eontraet  of  employment  be- 
tween a  private  party  and  an  attorney, 
for  services  of  the  latter  in  assisting  at 
the  trial  of  a  criminal  ease,  is  the  rule 
in  that  jurisdiction  that  it  is  against  pub- 
lic policy  for  a  privately  employed  coun- 
sel to  assist  in  such  trials,  and  it  is  prob- 
able that  the  same  decision  would  follow 
as  a  matter  of  course  in  other  juris- 
dictions where  a  similar  rule  prevails. 

But  in  Price  v.  Caperton  (1864)  1  Duv. 
(Ky.)  207,  the  only  reported  case  found, 
aside  from  Rock  v.  Ekern,  which  has 
considered  the  question  under  annota- 
tion, it  was  held  that  as  it  was  not 
against  public  policy  to  permit  a  private- 
ly employed  attorney  to  assist  in  a  prose- 
cution of  a  criminal  case,  an  agreement 
to  pay  for  such  services  could  be  en- 
forced. The  court  in  the  course  of  its 
opinion  said:    "Such  a  contract,  express 


or  implied,  though  quite  common,  has 
never,  so  far  as  we  know,  been  adjudged 
void  as  against  public  policy.  And  why 
it  should  be  so  considered  we  are  not  able 
to  perceive.  It  may  be  possible  that  some 
such  employed  counsel  may  make  im- 
proper efforts  to  convict,  regardless  of 
the  guilt  or  innocence  of  the  accused. 
But  there  is  scarcely  as  much  danger  that 
such  prostitution  will  convict  the  inno- 
cent as  there  is  that  the  like  abuses  of 
forensic  privilege,  by  counsel  for  the  ac- 
cused, may  acquit  the  guilty.  On  each 
side  all  the  counsel  are  under  the  con- 
trol of  the  presiding  judge,  who  should 
keep  all  equally  in  their  proper  track; 
and  the  aid  to  the  official  attorney  may 
also  be  controlled,  as  he  always  should 
be,  by  him.  In  many  cases  of  atrocious 
crime  an  array  of  able  counsel  in  the  de- 
fense may  require,  for  justice  to  the  com- 
monwealth, some  assistance  to  her  offi- 
cial representative  in  the  prosecution; 
and  in  such  a  case  it  would  certainly  be 
the  privilege,  and  might  even  be  the  civic 
duty,  of  a  patriotic  lawyer  to  aid  his 
country  in  bringing  to  condign  punish- 
ment its  public  enemy.  .  .  .  We 
cannot  see  any  consistent  reason  for  de- 
nouncing the  mere  employment  or  with- 
holding a  reasonable  compensation,  ei- 
ther conventional  or  implied."  The  court 
added,  as  dictum  however,  that  a  con- 
tingent fee  dependent  on  conviction 
ought  never  to  be  permitted  to  stimulate 
assistant  counsel;  and,  so  far,  it  might 
be  the  policy  of  the  law  to  withhold  its 
remedies  for  enforcing  such  a  contract. 

J.  H.  B. 
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HENRY  FREY 

V. 

J.  T.   STANGL,  Appt.  ' 

(148  Iowa,  522,  125  N.  W.  868.) 

Appeal  —  refusal  to  compel  election  — 
substituted  pleading. 

1.  Refusal  to  compel  plaintiff  to  elect  be- 
L.R.A.1916D. 


tween  several  counts  of  his  declaration  is 
not  reversible  error  where  the  declaration  is 
superseded  before  verdict  by  an  amended 
and  substituted  one. 

For  other  eaaet,  see  Appeal  and  Error,  VII. 
m,  7,  a,  in  Dig.  1-52  Jf.  8. 


Note.  —  As  to  right  of  vendee  to  recover 
back  payment  made  upon  a  contract  for 
the  sale  of  land  which  does  not  satisfy  the 
statute  of  frauds,  see  annotation  following 
Cook  V.  Griffith,  post,  468. 
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SUttnte  ot  frauds  —  parol  contract  (or 
reiU  estate  —  recovering  advance  pay- 
ment. 

2.  Where  an  oral  agreement  to  convey 
real  estate  is  not  void,  the  vendee  may  re- 
cover the  amount  paid  in  part  performance 
of  it  in  ease  the  vendor  denies  its  existence, 
unless  the  vendor  affirmatively  shows  that 
he  is  ready,  willing,  and  able  to  perform  on 
his  part. 

¥or  other  case*  tee  Atsumpiit,  II.  e,  1,  in 

Dig.  1-52  Jf.  8. 
Assumpsit  —  retnrn  of  purchase  money 

—  demand. 

3.  Demand  for  return  of  money  paid  on 
an  oral  contract  for  sale  of  real  estate  is 
not  necessary  upon  repudiation  of  the  con- 
tract by  the  vendor,  if  circumstances  show 
that  it  would  have  been  unavailing. 

For  other  caaea,  see  Action  or  Suit,  I.  h,  S, 

in  Dig.  l-5i  If.  8. 
Depoaition  —  motion  to  strike  —  good 

In  part. 

4.  A  motion  to  strilce  an  answer  to  an 
interrogatory   in  a  deposition   is   properly 
overruled  if  a  portion  of  it  is  admissible. 
For  other  cases,  see  Depositions,  III.  in  Dig. 

1-52  N.  8. 

(April  11,  1910.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Carroll  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  monqr  paid  on  a  contract  for 
the  purchase  of  land  which  had  been  re- 
pudiated by  the  vendor  because  not  in 
writing.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Beynolda  &  Meyers,  for  appel- 
lant: 

Plaintiff  cannot  recover  back  money  paid 
on  an  oral  contract  without  previously  hav- 
ing made  a  demand  therefor. 

Abbott  V.  Draper,  4  Denio,  51,  2  Am. 
Dec.  139. 

The  oral  understanding  could  have  no 
effect  on  the  previous  written  contract, 
which  was  required  by  the  statute  of  frauds 
to  be  in  writing. 

Warren  v.  A.  B.  Mayer  Mfg.  Co.  161  Mo. 
112,  61  S.  W.  644;  Bradley  v.  Harter,  156 
Ind.  409,  60  K.  E.  130;  Browne,  Stat.  Fr. 
Hf  409-^14;  Wood,  Stat.  Fr.  If  403. 

The  written  contract  is  still  in  force,  and 
before  plaintiff  can  recover,  he  must  show 
his  willingness  to  comply  with  that  con- 
tract, and  default  on  the  part  of  the  de- 
fendant. 

Hanson  v.  Gunderson,  06  Wis.  613,  70 
N.  W.  827. 

Plaintiff  was  not  entitled  to  recover  until 
he  showed  defendant  in  default. 

9  Cyc.  601;  Nelson  v.  Plimpton  Fire- 
proof Elevating  Co.  55  N.  Y.  480;  White 
V.  Day,  56  Iowa,  248,  9  N.  W.  210;  Smith 
V.  Cedar  Rapids  &  M.  R.  Co.  43  Iowa,  239. 
L.B.A.1916D. 


Messrs.  W.  C.  Saul  and  Charles  O. 
Helmer,  for  appellee: 

Where  a  person  has  been  guilty  of  fraud, 
he  will  not  be  permitted  to  shelter  himself 
behind  the  statute  of  frauds. 

Bazemore  v.  MuUins,  52  Ark.  207,  12  S. 
W.  474;  Martin  v.  Martin,  170  III.  639, 
62  Am.  St.  Rep.  411,  48  N.  £.  924;  Smelling 
V.  Valley,  103  Mich.  580,  61  N.  W.  878; 
Sathre  v.  Rolfe,  31  Mont.  85,  77  Pac.  431; 
Holliday  v.  Perry,  38  Ind.  App.  688,  78 
N.  E.  877;  Powell  v.  Yearanee,  73  N.  J. 
Eq.  117,  67  Atl.  892. 

Where  the  vendor  under  an  oral  contract 
for  the  sale  of  land  declines  to  perform,  and 
sets  up  the  statute  of  frauds,  an  action  at 
law  will  lie  against  him  for  any  part  of  the 
purchase  price  he  has  received. 

Littell  V.  Jones,  56  Ark.  139,  19  S.  W. 
497;  Pressnell  v.  Lundin,  44  Minn.  551,  47 
N.  W.  161;  WhiUker  v.  Burrows,  24  N. 
Y.  Supp.  1011;  Durham  Consol.  Land  & 
Improv.  Co.  v.  Guthrie,  116  N.  C.  381,  21 
S.  E.  952;  Moore  v.  Powell,  6  Tex.  Civ. 
App.  43,  26  S.  W.  475;  Welch  v.  Darling, 
69  Vt.  136,  7  Atl.  647;  Allen  v.  Richards. 
83  Mo.  55;  Tucker  v.  Grover,  60  Wis.  233, 
19  N.  W.  92;  Nelson  v.  Shelby  Mfg.  & 
Improv.  Co.  96  Ala.  616,  38  Am.  St.  Rep. 
116,  H  So.  695;  Interstate  Hotel  Co.  v. 
Woodward  ft  B.  Amusement  Co.  103  Mo. 
App.  198,  77  S.  W.  114. 

Ladd,  J.,  delivered  the  opinion  of  the 
court: 

The  parties  hereto  entered  into  a  written 
contract  March  11,  1904,  by  the  terms  of 
which  plaintiff  undertook  to  buy  of  the  de- 
fendant, for  the  consideration  of  $16,000, 
240  acres  of  land  in  Missouri.  Therein  he 
agreed  to  assume  the  payment  of  an  indebt- 
edness of  $6,000  and  another  of  $6,200, 
secured  1^  trust  deeds  of  the  land,  to  exe- 
cute a  note  to  defendant  for  $2,300  upon 
taking  possession  of  the  same,  with  a  deed 
of  trust  securing  rt,  March  1,  1906,  and 
presently  to  execute  a  note  for  $1,600,  pay- 
able without  interest  on  that  day.  The  in- 
strument contained  no  recitals  of  what  waa 
required  of  defendant.  On  the  same  day 
the  plaintiff  executed  hie  note  of  $1,500, 
payable  to  defendant,  and  the  latter,  short- 
ly thereafter,  indorsed  it  to  a  local  bank. 
The  deal  was  never  closed,  but  the  plaintiff 
paid  the  note  January  18,  1905,  and  in  this 
action  seeks  to  recover  the  amount  so  paid, 
with  interest.  The  original  petition  was  in 
three  counts,  but  as  this  was  superseded  by 
an  amended  and  substituted  petition,  after 
introduction  of  the  plaintiff's  evidence  in 
chief,  the  defendant  was  in  no  wise  preju- 
diced by  the  refusal  of  the  court  to  require 
plaintiff  to  elect  on  which  count  of  the 
original  petition  he  would   proceed.     The 
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issues  as  Anally  joined  involved  inquiries 
as  to  whether,  because  of  misrepresenta- 
tions as  to  the  date  of  the  maturity  of  the 
indebtedness  secured  by  trust  deeds,  the 
written  contract  was  abandoned,  and  an 
oral  agreement  modifying  it  or  in  lieu 
thereof  was  entered  into,  as  to  whether  the 
note  of  $1,500  was  paid  by  plaintiff  to  re- 
lieve himself  of  any  obligation  under  the 
written  contract  or  in  part  performance  of 
the  oral  agreement,  and  as  to  whether, 
in  the  latter  event,  the  statute  of  frauds  of 
the  state  of  Missouri  operated  to  defeat  re- 
covery. The  defendant  expressly  denied  the 
making  of  any  oral  agreement  for  the  sale 
of  the  land,  and  alleged  that,  if  one  was 
made,  such  statutes  rendered  it  unenforce- 
able. 

That  the  written  contract  was  abandoned 
and  a  subsequent  oral  agreement  for  the 
purchase  of  the  land  entered  into  which  was 
not  fully  performed  appears  from  the  evi- 
dence. Whether  the  $1,600  was  paid  to  re- 
lease plaintiff  from  his  obligation  under  the 
written  contract  or  in  part  performance  of 
the  subsequent  oral  agreement  was  submit- 
ted to  the  jury,  and  rightly  so,  as  the  evi- 
dence bearing  thereon  was  in  conflict.  There 
was  also  a  conflict  in  the  evidence  as  to 
whether,  as  a  part  of  the  oral  agreement, 
plaintiff  undertook  to  execute  new  trust 
deeds  and  deliver  to  defendant  his  note 
secured  by  trust  deeds  on  the  land,  and,  be- 
cause of  the  exactions  of  the  party  holding 
these,  refused  to  carry  out  the  oral  agree- 
ment, or  whether  under  this  defendant  was 
to  procure  the  extension  of  time  of  payment 
of  the  indebtedness  either  under  the  exist- 
ing trust  deeds  or  upon  the  execution  of  new 
ones,  and,  owing  to  said  exactions,  he  did 
not  comply.  In  other  words,  there  was 
some  conflict  in  the  evidence  as  to  which 
party  was  at  fault  in  not  executing  the 
oral  understanding  between  them. 

The  main  contention  of  appellant  in  argu- 
ment is  that  the  evidence  concerning  the 
oral  understanding  of  the  parties  was  not 
admissible  because  of  the  statute  of  frauds 
of  the  state  of  Missouri,  where  the  parol 
agreement  was  had.  Conceding,  without  de- 
ciding, that  the  statute  of  that  state  is  con- 
trolling, and  that  part  payment  did  not 
operate  as  an  exception  thereto,  it  is  to  be 
said  that  the  design  of  this  action  is  not 
to  enforce  an  oral  modification  of  the  writ- 
ten agreement  or  subsequent  oral  contract, 
but  to  compel  the  restitution  of  the  money 
paid  as  part  performance  thereof.  If  the 
vendee  paid  the  money  on  faith  and  in  part 
performance  of  a  nonenforcrable  oral  agree- 
ment, the  law  implies  a  promise  on  the  part 
of  the  vendor  to  repay  the  same,  or  else 
perform  on  his  part.  Tucker  v.  Grover,  60 
Wis.  283,  19  N.  W.  92;  Littell  v.  Jones,  5« 
L.R.A.1916D. 


Ark.  139,  19  S.  W.  497 ;  Pressnell  v.  Lundtn, 
44  Minn.  551,  47  N.  W.  16t;  Welch  v.  Dar- 
ling, 59  Vt.  136,  7  Atl.  547;  29  Am.  & 
Eng.  Enc.  Law,  2d  ed.  836.  These  are  de- 
cisions to  the  effect  that  the  right  of  re- 
covery depends  solely  upon  whether  the  con- 
tract is  binding  on  the  vendor;  holding  that, 
if  not,  then  recovery  may  be  had  for  the 
part  performance,  regardless  of  who  in  fact 
repudiated  the  parol  agreement.  Reynolds 
v.-  Harris,  9  Cal.  338;  Flinn  v.  Barber,  64 
Ala.  193;  Brandeis  v.  Neustadtl,  13  Wis. 
142.  But  the  great  weight  of  authority  in 
this  country,  as  well  as  in  England,  is  to 
hold  that  where  the  vendee  has  repudiated 
a  parol  agreement,  or  where  the  vendor 
stands  ready,  able,  and  willing  to  perform 
his  contract,  the  latter  may  successfully 
defend  by  setting  up  the  express  contract 
and  his  readiness  to  comply  therewith.  The 
difference  in  the  rulings  seems  to  depend  on 
the  wording  of  statutes,  those  construed 
in  the  cited  cases  declaring  an  oral  contract 
for  the  sale  of  land  void.  In  this  state 
such  contracts  are  valid;  the  statute  merely 
prescribing  the  rule  of  evidence  concerning 
their  proof.  As  between  the  parties,  sucli 
agreement  may  be  enforced  as  fuliy  as 
though  in  writing,  unless  denied  by  the 
pleading,  and  may  be  established  by  the  tes- 
timony of  the  adverse  party.  Code,  §§  4627, 
4628.  What  may  be  the  procedure  in  Mis- 
souri does  not  appear  from  the  record,  but 
the  rule  as  last  stated  prevails  in  that  state. 
Luckett  V.  Williamson,  37  Mo.  388;  Galway 
V.  Shields,  66  Mo.  313,  27  Am.  Rep.  361. 

As  the  contract  is  not  void,  it  is  mani- 
fest that  the  vendee  may  not  recover  money 
paid  in  part  performance,  if  he  has  elected 
to  repudiate  the  agreement,  or  if  the  vendor 
is  ready,  able,  and  willing  to  perform  the 
agreement  on  his  part.  The  authorities  in 
general  so  hold.  Thus,  in  Shaw  v.  Shaw, 
6  Vt.  69,  the  court  said:  "When  one  party 
has  partly  performed  under  such  a  contract, 
he  cannot  recover  from  what  he  has  done, 
unless  the  other  party  insist  upon  the  stat- 
ute and  refuse  to  perform.  This  is  too  ob- 
viously just  to  require  comment,  and  to  dis- 
regard it  would  do  violence  to  every  leading 
principle.  The  contract  cannot  be  con- 
sidered void  as  long  as  he  for  the.  protection 
of  whose  rights  the  statute  is  made  is 
willing  to  treat  and  consider  the  contract 
good."  Lane  v.  Shackford,  5  N.  H.  130: 
"We  are  of  opinion  that  the  plaintiff  is  not 
at  liberty  to  treat  the  contract  for  the  sale 
of  the  land  in  this  case  as  void,  unless  the 
defendant  refused,  or  disabled  himself,  to 
perform  it.  If  one  man  contracts  with  an- 
other to  perform  labor,  and  receive  as  a 
compensation  the  conveyance  of  a  particu- 
lar tract  of  land,  although  the  contract  to 
convey  the  land  is  not  a  proper  foundation 
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for  an  action,  yet  still  common  honesty  and 
fair  dealing  require  that  he  shall  not  be  at 
liberty  to  refuse  the  land  and  demand  money 
until  the  other  party  has  refused  to  execute 
the  contract.  But  we  have  no  doubt  that  in 
general,  when  a  contract  within  the  statute 
of  frauds  has  been  in  part  executed  by  one 
party,  there  is  a  plain  remedy  for  such  par- 
ty to  a  certain  extent  in  a  court  of  law,  if 
the  other  party  fraudulently  refuse  to  exe- 
cute the  contract  on  his  part.  If  money  has 
been  paid,  it  may  be  recovered  back.  If 
labor  has  been  performed,  a  compensation 
for  it  mar  be  recovered."  Coughlin  v. 
Knowles,  7 'Met.  67,  39  Am.  Dec.  769:  "The 
provisions  of  the  statute  are  not  so  broad 
as' to  entitle  a  party  who  has  entered  into 
an  oral  contract  by  which  he  is  to  receive 
a  conveyance  of  land,  and  towards  payment 
for  which  he  has  made  advances  in  money, 
to  set  aside  such  contract  as  a  nullity,  and 
reclaim  the  money  so  advanced,  the  other 
party  being  no  way  in  fault,  but  being  both 
able  and  ready  to  perform  his  contract,  and 
to  make  the  conveyance  in  the  manner  stipu- 
lated by  the  oral  agreement."  See  also 
Eaton  T.  Eaton,  36  N.  J.  L.  200;  Day  v. 
Wilson,  83  Ind.  463,  43  Am.  Rep.  76;  Crab' 
tree  v.  Welles,  19  111.  65;  Venable  t.  Brown, 
31  Ark.  564,  where  it  is  said:  "Where  a 
party  has  paid  money,  or  delivered  property 
on  a  parol  contract  for  the  purchase  of  land, 
which  is  void  by  the  statute  of  frauds,  he 
cannot  maintain  an  action  ...  [to  re- 
cover back]  the  money  or  property  so  paid 
or  delivered,  so  long  as  the  other  party  [to 
whom  the  money  has  been  paid,  or  property 
delivered]  is  able  and  willing  to  perform." 
Richards  v.  Allen,  17  Me.  296. 

The  reason  for  the  ruling  is  thus  stated 
in  Abbot  v.  Draper,  4  Denio,  61,  2  Am. 
Dec.  139:  "When  the  vendor  refuses  to  go 
on  with  the  contract,  or  has  parted  with  his 
title  so  that  he  cannot  perform,  he  is  then 
in  the  wrong,  and,  having  himself  put  an 
end  to  the  contract,  there  is  no  longer  any 
consideration  for  the  payments  which  have 
been  made  under  it;  and  the  law  will  imply 
a  promise  to  restore  the  money.  But  how 
can  the  law  imply  a  promise  to  refund  the 
money  so  long  as  the  vendor  is  not  in  de- 
fault? The  payment  was  a  voluntary  one, 
made  with  a  full  knowledge  of  all  the  facts. 
Every  time  a  payment  was  made  and  re- 
ceived the  parties  virtually  said,  'Althou^ 
the  law  will  not  enforce  this  contract,  we 
will  go  on  and  carry  it  into  effect.'  The 
money  is  not  received  as  a  loan,  but  as  a 
payment;  and,  so  long  as  the  vendor  is 
able  and  willing  to  perform  the  contract  on 
bis  part,  he  holds  the  money  as  owner,  and 
not  as  a  debtor.  'The  consideration  upon 
which  the  money  was  paid  has  not  failed; 
and  there  is  nothing  from  which  a  promise 
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to  repay  can  be  justly  implied."  £ee  Brown 
on  Statute  of  Frauds,  5  122.  It  will  be 
noted  that  defendant  did  not  plead  his 
readiness  or  ability  to  perform,  and  not 
only  denied  the  making  of  the  parol  agree- 
ment, but  interposed  the  statute  of  frauds 
of  the  state  of  Missouri  as  a  defense. 
Though  this  did  not  constitute  a  defense 
to  an  action  like  this,  it  did  indicate  a  de- 
nial of  any  obligation  to  perform  the  oral 
agreement  if  such  there  were;  and  surely 
in  this  state  of  the  record  it  cannot  be  as- 
sumed that,  had  plaintiff  performed  his  part, 
the  defendant  would  have  conveyed  the  land. 
Even  though  plaintiff  did  not  perform  as 
agreed,  recovery  of  the  money  paid  in  part 
performance  ought  not  to  be  denied,  unless 
it  aflSrmatively  appear  that  defendaAt  was 
ready,  willing,  and  able  to  have  performed 
on  his  part;  otherwise,  such  part  perform- 
ance was  without  consideration.  In  other 
words,  the  denial  of  making  the  contract 
and  the  interposition  of  the  statute  of 
frauds  amounted  to  a  repudiation  of  the 
oral  contract,  if  any  there  was,  and,  if  the 
$1,500  was  paid  in  part  performance  of  the 
oral  agreement,  the  plaintiff,  in  view  of  the 
condition  of  the  pleadings,  was  entitled  to 
recover.  This  in  effect  was  what  the  jury 
were  told  in  the  eighth  and  ninth  instruc- 
tions. Ordinarily  a  previous  demand  is  es- 
sential in  such  a  case.  Abbot  v.  Draper, 
supra.  The  circumstances,  however,  were 
such  as  to  show  conclusively  that  it  would 
have  been  unavailing.  Though  defendant 
had  a  deed  duly  executed  by  his  wife  in  bis 
possession,  he  did  not  join  therein  to  de- 
liver the  deed,  but,  without  so  doing  or  re- 
storing the  money  to  plaintiff,  immediately 
left  the  state,  and  communicated  with  him 
no  further.  This  conduct  obviated  the  ne- 
cessity of  a  demand,  as  it  plainly  demon- 
strateid  an  uitention  to  appropriate  the 
money  previously  paid. 

The  motion  to  strike  the  entire  answer  to 
the  second  interrogatory  propounded  in  the 
deposition  of  Flook  was  rightly  overruled; 
for,  conceding  a  part  to  have  been  improper, 
the  remainder  was  admissible.  No  error 
appears  in  the  ruling  on  the  motion  to  sup- 
press this  deposition;  the  record  not  dis- 
closing that  the  motion  was  filed  in  apt 
time.  Code,  §  4712.  As  the  answer  to  the 
second  interrogatory  propounded  to  the  wit- 
ness Kirk  was  included  in  that  to  the  first 
cross-interrogatory,  the  motion  to  suppress 
his  deposition  was  rightly  overruled.  The 
papers  in  the  attachment  proceedings  in  the 
suit  of  the  Bank  v.  Defendant  were  admis- 
sible as  bearing  on  the  arrangement  in  pur- 
suance of  which  the  note  was  paid: 

We  discover  no  error  in  the  record,  and 
the  judgment  is  affirmed. 
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HARVEY  COOK 

V. 

JOHN  R.  GRIFFITH,  Plff.  in  Err. 

(—  W.  Va.  — ,  86  S.  E.  879.) 

Vendor  and  purchaser  ^  noncompli- 
ance  with  contract  —  recoTery  of 
payments. 

Where  tiie  vendor  in  an  oral  contract  for 
the  gale  and  purchase  of  land,  voidable  by 
the  statute  of  frauds,  is  able,  ready,  and 
willing  to  execute  the  contract  on  his  part 
by  making,  executing,  and  delivering  to  the 
vendee  a  good  and  sufficient  deed  for  the 
land,  upon  payment  to  him  of  the  balance 
of  purchase  money,  or  otherwise  complying 
witn  his  contract,  the  vendee  cannot,  in  an 
action  at  law,  recover  back  money  paid  the 
vendor  on  account  of  the  purchase  money. 
Vor  other  cases,  see  Vendor  and  Purchaser, 

I.  in  Dig.  1-52  N.  8. 

(October  19,  1915.) 

ERROR  to  the  Circuit  Court  for  Raleigh 
County  to  review  a  judgment  in  plain- 
tifTs  favor  in  an  action  brought  to  recover 
back  an  amount  paid  by  him  to  defendant 
under  an  oral  contract  for  the  purchase  of 
an  undivided  interest  in  certain  land.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  N.  Read  and  John  M.  An- 
derson, for  plaintiff  in  error: 

Plaintiff,  under  the  law,  cannot  recover 
money  voluntarily  paid  to  defendant  with 
full  knowledge  of  all  the  facts  at  the  time 
he  made  such  payment. 

Beard  v.  Beard,  25  W^.  Va.  486,  52  Am. 
Rep.  219;  Haigh  v.  United  States  BIdg. 
Land  &  L.  Asso.  19  W.  Va.  792;  Richmond 
T.  Judah,  6  Leigh,  305;  Burton  v.  Burton, 
10  Leigh,  600;  West  Virginia  Transp.  Co. 
T.  Sweetzer,  26  W.  Va.  443;  22  Am.  &  Eng. 
Enc.  Law,  p.  600;  30  C^c.  1298,  1313, 
1322;  20  Cyc.  298;  Clark,  Contr.  §§  129, 
134. 

Plaintiff  having  repudiated  the  contract 
and  refused  to  perform  his  part,  and  de- 
fendant being  not  in  default,  and  at  all 
times  being  ready,  able,  and  willing  to  per- 
form the  contract  on  his  part,  plaintiff  can- 
not recover  money  paid  under  the  contract. 

22  Am.  &  Eng.  Enc.  Law,  632,  633,  note 
1;  Richards  v.  Allen,  17  Me.  296;  McKin- 
ney  v.  Harvie,  38  Minn.  18,  8  Am.  St.  Rep. 

Headnote  by  Millek,  J. 


Note..^As  to  right  of  vendee  to  recover 
back  payments  made  upon  a  contract  for  the 
sale  of  land  which  does  not  satisfy  the 
statute  of  frauds,  see  annotation  following 
this  case,  post,  408. 
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640,  36  N.  W.  668;  Galway  v.  Shields,  66 
Mo.  313,  27  Am.  Rep.  361;  Cobb  ▼.  Hall, 
29  Vt.  610,  70  Am.  Dec.  432;  Sima  v. 
Hutchins,  8  Smedes  &  M.  328,  47  Am.  Dec. 
90;  Coughlin  v.  Knowles,  7  Met.  57,  39  Am. 
Dec.  769;  Galvin  v.  Prentice,  46  N.  Y.  162, 
6  Am.  Rep.  68;  2  Page,  Contr.  §  740;  Potts 
V.  Fitch,  47  W.  Va.  87,  34  8.  E.  969;  Man- 
kin  V.  Jones,  68  W.  Va.  422,  69  S.  E.  98L 

Messrs.  File  A  File,  for  defendant  in 
error: 

The  contract  was  within  the  statute  of 
frauds  and  unenforceable. 

Griffith  V.  Cook,  74  W.  Va.  462,  L.RJL 
— ,  — ,  82  S.  E.  266;  Dunphy  v.  Ryan,  118 
U.  S.  491,  29  L.  ed.  703,  6  Sup.  Ct.  Rep. 
488;  Walker  ▼.  Herring,  21  Oratt.  678,*  8 
Am.  Rep.  616. 

The  contention  of  defendant  that  he  holds 
the  title  to  one  third  of  the  lands  purchased 
by  him  under  this  contract,  in  trust  for  the 
benefit  of  Cook,  cannot  be  sustained. 

Nash  v.  Jones,  41  W.  Va.  769,  24  S.  E. 
692;  McGraw  v.  Bower,  62  W.  Va.  420,  59 
S.  E.  176;  Perry,  Trusts,  2d  ed.  §  133;  Har- 
ris V.  Elliott,  46  W.  Va.  246,  32  8.  E.  176. 

The  mere  fact  that  this  action  is  based 
on  a  different  demand  g^-owing  out  of  the 
same  contract  does  not  prevent  this  ques- 
tion from  being  res  judicata. 

West  Virginia  Nat.  Bank  ▼.  Spencer,  71 
W.  Va.  678,  77  S.  E.  269;  Roller  v.  Murray, 
71  W.  Va.  161,  L.RA.1916F,  984,  76  S. 
E.  172,  Ann.  Cas.  1914B,  1139;  Custer  v. 
Hall,  71  W.  Va.  119,  76  S.  E.  183. 

This  action  is  not  on  the  contract,  but  on 
an  implied  promise  to  pay,  and  no  demand 
was  necessary. 

4  Cyc.  336;  Hoff's  Pleading  k  Forms.  S  93, 
p.  79;  Mankin  v.  Jones,  68  W.  Va.  422,  69 
S.  E.  981;  Soott  v.  Bush,  26  Mich.  418,  12 
Am.  Rep.  311;  Nelson  v.  Shelby  Mfg.  k 
Improv.  Co.  38  Am.  St.  Rep.  117,  and  note 
p.  133,  96  Ala.  516,  11  So.  695. 

Money  paid  on  an  oral  contract  for  the 
purchase  of  land,  which  is  within  the  stat- 
ute of  frauds,  may  be  recovered  under  the 
common  count  in  assumpsit  as  money  had 
and  received  for  the  use  of  the  purchaser, 
and  a  previous  demand  is  not  necessary, 
although  demand  is  shown  to  have  been 
made  in  this  case. 

Mankin  v.  Jones,  68  W.  Va.  422,  69  S. 
E.  081;  Scott  v.  Bush,  26  Mich.  418,  12  Am. 
Rep.  311;  Nelson  y.  Shelby  Mfg.  k  Improv. 
Co.  supra;  Dunphy  v.  Ryan,  116  U.  8.  491, 
20  L.  ed.  703,  6  Sup.  Ct.  Rep.  486. 

Money  paid  under  a  contract  within  the 
statute  of  frauds  may  be  recovered,  notwith- 
standing the  willingness  of  the  vendor  to 
perform,  because  the  statute  of  frauds  was 
as  much  designed  to  protect  the  vendee  as 
the  vendor  of  land,  and  its  primary  effect 
is  to  prohibit  an  action  for  the  breach  of  an 
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oral  contract  falling  within  its  terms,  either 
against  the  vendor  or  vendee. 

Brown  v.  Gray,  68  W.  Va.  556,  70  S.  E. 
276;  Hiasam  t.  Parrisb,  41  W.  Va.  686, 
56  Am.  St.  Kep.  892,  24  S.  E.  600;  Scott 
T.  Bush,  26  Mich.  418,  12  Am.  Bep.  311; 
Brown  v.  Pollard,  89  Va.  696,  17  8.  E.  6; 
Dtinphy  v.  Ryan,  supra. 

An  oral  contract  within  the  statute  of 
frauds  cannot  be  made  the  ground  of  a 
defense  any  more  than  of  a  demand;  the 
obligation  of  the  plaintiff  to  perform  the 
contract  is  no  more  available  to  the  defend- 
ant in  the  former  case  than  the  obligation 
of  the  defendant  to  perform  it  would  be  to 
the  plaintiff  in  the  latter  case. 

Bemier  v.  Cabot  Mfg.  Co.  71  Me.  606,  36 
Am.  Rep.  343;  Allen  v.  Booker,  2  Stew. 
(Ala.)  21,  19  Am.  Dec.  33;  2  Page,  Contr. 
I  740;  20  Cyc.  304;  Thompson  v.  New  South 
Coal  Co.  135  Ala.  630,  62  L.R.A.  661,  93 
Am.  St.  Rep.  49,  34  So.  31;  Lemon  v.  Ran- 
dall, 124  Mich.  687,  83  N.  W.  994. 

xiie  right  of  the  plaintiff  to  recover  was 
a  question  of  law,  and  not  of  fact;  the  law 
on  the  facts  bdng  for  the  plaintiff,  it  was 
the  duty  of  the  court  to  disregard  the  ver- 
dict of  the  jury,  and  render  judgment  for 
the  plaintiff. 

23  Cyc.  779;  4  Minor's  Inst.  pt.  1,  pp. 
946,  947;  1  Black,  Judgm.  §  16;  Mason  v. 
Harper's  Ferry  Bridge  Co.  28  W.  Va.  639. 

Miller,  J.,  delivered  the  opinion  of  the 
court  : 

In  the  case  of  Griffith  v.  Cook,  74  W.  Va. 
462,  L.R.A.— ,  — ,  82  S.  E.  256,  Cook,  by 
pleading  and  relying  on  the  statute  of 
frauds,  defeated  Griffith,  in  an  action 
against  him  for  the  balance  of  purchase 
money  claimed  as  due  from  Cook,  for  an 
intweet  in  six  several  tracts  of  land  sold 
him. 

In  the  present  suit  Cook  sued  Griffith  in 
assumpsit  to  recover  back  the  amount  of 
purchase  money  paid  Griffith,  as  he  claims, 
in  full  for  an  interest  in  one  of  said  tracts, 
and  which  Griffith  had  refused  to  convey 
him,  but  as  Griffith  contends,  in  part  pay- 
ment for  an  interest  in  all  six  of  said 
tracts,  and  which  he  was  then  and  had  been 
able,  ready,  and  willing  to  convey  him  on 
payment  of  the  balance  of  purchase  money 
due  him  therefor. 

On  the  trial  below,  on  the  defendant's  plea 
of  nonassumpsit,  and  two  special  inter- 
rogatories submitted  to  the  jury  on  plain- 
tiff's motion,  to  be  answered  and  returned 
with  their  verdict,  the  jury  found  for  the 
defendant,  and  the  interrogatories  and  their 
answers  thereto  were  as  follows:  "Question 
1.  Did  Cook  agree  to  take  an  interest  in 
any  lands  other  than  the  C.  C.  Moomaw 
tract  I"  Answer,  "Yes."  "Question  2.  Was 
L.RJk..l916D. 


the  contract  for  ao  interest  in  all  the  tracts 
of  land,  as  claimed  by  John  R.  Griffith!" 
Answer,  "Yes." 

By  the  judgment  complained  of,  the 
court,  on  motion  of  plaintiff  to  set  aside 
the  verdict  and,  non  obstante  veredicto, 
enter  judgment  in  his  favor,  and  of  defend- 
ant, to  enter  judgment  on  the  verdict  in  his 
favor,  adjudged  that  the  motion  of  defend- 
ant be  overruled,  that  the  verdict  for  de- 
fendant be  set  aside;  and,  notwithstanding 
the  verdict,  the  court  finding  independently 
of  the  jury  that  there  was  due  and  owing 
from  defendant  to  plaintiff  the  sum  of 
$1,690.77,  it  was  thereupon  considered  and 
ordered  that  plaintiff  recover  of  defendant 
said  sum  with  interest  from  date,  with  the 
coats  of  the  suit. 

This  action  of  the  court  on  these  motions 
was  evidently  based  on  the  theory  that  the 
defense  interposed  by  Griffith  was  bad  and 
immaterial,  and  that,  in  view  of  the  judg- 
ment against  him  in  Griffith  v.  Cook,  supra, 
no  other  or  valid  defense  could  be  inter- 
posed by  him.  Mason  v.  Harper's  Ferry 
Bridge  Co.  28  W.  Va.  630;  23  Cyc.  779; 
1  Black,  Judgm.  §  10;  4  Minor's  Inst.  pt. 
1,  pp.  946,  947. 

As  the  jury  on  the  interrogatories  submit- 
ted fotmd  against  the  plaintiff  on  the  ques- 
tion whether  his  contract  was  for  an  in- 
terest in  one  of  said  tracts  only,  or  for  an 
interest  in  all  six  of  said  tracts,  binding 
him,  the  single  and  decisive  question  now 
presented  for  decision  is,  can  a  vendee  in  a 
parol  contract  for  the  sale  and  purchase  of 
land  recover  back  money  voluntarily  paid 
by  him  to  the  vendor,  when  the  latter  is 
able  and  stands  ready  and  willing,  on  pay- 
ment of  the  balance  of  purchase  money,  to 
execute  the  contract  on  his  part,  by  making, 
executing,  and  delivering  to  the  vendee  a 
good  and  sufficient  deed  for  the  property  T 
Quite  a  long  line  of  decisions  answer  this 
question  in  the  negative.  Coughlin  v. 
Knowles,  7  Met.  67,  39  Am.  Dec.  759 ;  Sims 
V.  Hutchins,  8  Smedes  &  M.  328,  47  Am. 
Dec.  90;  Cobb  v.  Hall,  29  Vt.  510,  70  Am. 
Dec.  432;  Galway  v.  Shields,  66  Mo.  313, 
27  Am.  Rep.  351;  Day  v.  Wilson,  83  Ind. 
463,  43  Am.  Rep.  76  j  McKinney  v.  Harvie, 
38  Minn.  18,  8  Am.  St.  Rep.  640,  35  N. 
W.  668;  Ketchum  v.  Evertson,  13  Johns. 
359,  7  Am.  Dec.  384;  Galvin  v.  Prentice,  45 
N.  Y.  162,  6  Am.  Rep.  58.  The  rule  is  dif- 
ferent, of  course,  where  the  vendor  is  un- 
able or  refuses  to  execute  the  contract  on 
his  part.  In  such  case  the  vendee  may  re- 
cover, not  upon  the  oral  contract,  but  on  a 
contract  which  the  law  implies  to  refund 
the  amount  paid  as  for  money  had  and  re- 
ceived to  use  of  plaintiff.  Blanchard  v. 
Detroit,  L.  &  L.  M.  R.  Co.  31  Mich.  43,  18 
Am.  Rep.  142;  Sims  v.  Hutchins,  8  Smedes 
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t  M.  328,  47  Am.  Dec.  00;  Jellison  v.  Jor- 
dan, 68  Me.  373;  Nugent  v.  Teachout,  67 
Mich.  571,  35  N.  W.  254. 

There  are  decisions  holding  with  the 
views  of  plaintiff's  counsel,  that  money  so 
paid  may  be  recovered  by  the  vendee,  not- 
ably Brown  v.  Pollard,  89  Va.  696,  17  8. 
E.  6;  Nelson  v.  Shelby  Mfg.  fi  Improv.  Ck). 
96  Ala.  515,  38  Am.  St.  Rep.  116,  11  So. 
695.  In  Alabama  and  Mlcliigan,  and  in 
some  of  the  other  states,  contracts  falling 
within  the  purview  of  the  statute  of  frauds 
arc  thereby  declared  to  be  absolutely  void 
and  unenforceable;  while  our  statute 
amounts  rather  to  a  rule  of  evidence.  In- 
deed, the  subject  of  the  chapter,  chapter  98, 
Code  1913,  is,  "Of  Written  Evidence,"  and 
the  subject  of  the  first  section  (§  4171)  is: 
"When  Written  Evidence  Required  to  Main- 
tain Action,"  and  it  provides  that  "no  ac- 
tion shall  be  brought  in  any  of  the  follow- 
ing cases,"  naming  them,  and  including 
among  others  the  case  of  a  contract  for  the 
sale  of  real  estate  or  the  lease  thereof  £or 
more  than  a  year.  The  Virginia  statute  is 
substantially  like  our  own,  but  in  the  Vir- 
ginia case  last  cited,  following  the  Michi- 
gan cases,  the  court  seems  to  treat  the 
Virginia  statute  as  rendering  void  contracts 
of  this  character.  The  decision  in  Nelson 
v.  Shelby  Mfg.  &  Improv.  Co.  supra,  seems 
to  be  predicated,  to  some  extent,  at  least, 
upon  the  statute  of  Alabama,  declaring  con- 
tracts for  the  sale  and  purchase  of  land. 


not  in  writing  and  signed  by  the  party  to 
be  charged  therewith,  absolutely  void.  Un- 
der our  decisions,  the  statute  of  frauds,  to 
constitute  a  defense,  must  be  pleaded,  and 
where  there  has  been  such  partial  perform- 
ance thereof  by  one  of  the  parties  as  to 
render  it  fraudulent  on  the  part  of  the  other 
to  withhold  performance,  specific  execution 
will  be  decreed.  Miller  v.  Lorentz,  39  W. 
Va.  160,  19.  S.  E.  391,  and  the  many  cases 
collated  and  referred  to  by  Judge  Holt  in 
his  opinion,  39  W.  Va.  at  pages  171  et  seq. 
And  some  of  our  cases  go  so  far  as  to  de- 
cree specific  performance  of  an  oral  contract 
for  the  sale  and  purchase  of  land  where  the 
pleadings  admit  the  contract,  and  the  stat- 
ute of  frauds  is  not  pleaded  or  relied  on. 
Moore,  K.  k  Co.  v.  Ward,  71  W.  Va.  393,  43 
L.R.A.(N.S.)  390,  76  8.  E.  807,  Ann.  Cas. 
1914C,  263,  and  ctwes  cited.  After  due  con- 
sideration of  the  legal  principles  involved 
and  the  authorities  cited,  our  conclusion  is 
to  hold  with  the  majority  of  the  decided 
cases,  and  to  answer  the  question  pro- 
pounded above  as  decisive  of  the  case,  as 
those  authorities  do,  in  the  negative. 

The  judgment  below  will,  therefore,  be 
reversed,  and  a  judgment  entered  here  re- 
instating the  verdict,  and  that  the  plain- 
tiff take  nothing  by  his  action,  and  that 
the  defendant  recover  of  the  plaintiff  his 
costs  incurred  in  this  court,  as  well  as  those 
incurred  in  the  Circuit  Court  in  this  behalf 
'  expended. 


Annotatioii — ^Right  of  vendee  to  recover  back  payments  made  upon  a 
contract  for  the  sale  of  land  which  does  not  satisfy  the  statute  of 
frauds. 


As  to  action  for  purchase  price  on  con- 
tract for  the  sale  of  land  where  deed  has 
been  delivered,  see  note  to  Malzer  v. 
Sehifsler,  51  L.R.A.(N.S.)  77;  and  see 
also  Birch  v.  Baker  (N.  J.)  post,  485. 

A  question  closely  analogous  to  that 
now  under  consideration  is  dealt  with  in 
the  note  to  Jackson  v.  Stearns,  37  L.R.A. 
(N.S.)  639,  on  "Right  to  recover  value 
of  services  rendered  in  consideration  of 
a  contract  to  convey  or  devise  property 
which  is  void  by  the  statute  of  frauds." 

The  right  to  compensation  for  improve- 
ments on  land,  made  in  good  faith,  under 
an  oral  contract  or  gift,  is  treated  in  the 
note  to  Luton  v.  Badham,  53  L.R.A.  337; 
nnd  the  liability  of  the  purchaser  for 
rents  or  for  use  and  occupation  where 
the  vendor  refuses  to  perform,  in  the 
note  to  Grainger  v.  Jenkins,  L.R.A.1915E, 
404. 

The  present  note,  of  course,  deals  with 
the  right  of  the  vendee  to  recover  back 
payments  on  the  purchase  price  only  so 
L.R.A.1916D. 


far  as  it  is  affected  by  the  statute  of 
frauds.  Generally  as  to  rescission  of 
contracts  of  sale  of  real  property,  see 
Index  to  L.R.A.  Notes,  under  the  title, 
"Vendor  and  Purchaser." 

The  question  now  under  annotation 
presupposes  that  originally  the  agree- 
ment was  within  the  statute  of  frauds, 
and  not  enforceable  by  or  against  either 
party.  In  most  states,  under  a  statute 
requiring  the  agreement  to  be  signed  by 
the  "party  to  be  charged,"  the  contract 
may  be  enforced  either  at  law  or  in 
equity  against  the  vendee  if  signed  by 
him,  although  not  signed  by  the  vendor 
(see  notes  in  28  L.R.A.(N.S.)  680,  and 
43  L.R.A.(N.S.)  410).  In  that  case,  of 
course,  the  vendee  cannot,  merely  be- 
cause of  the  statute  of  frauds,  recover 
back  what  he  has  paid  on  the  purchase 
price.  However,  in  some  jurisdictions, 
either  because  of  an  unusual  construction 
of  the  phrase  "party  to  be  charged,"  or 
because    )f    the    express   terms   of    the 
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statote,  it  is  necessary,  in  order  to  bind 
either  party,  that  the  contract  or  memo- 
randum be  signed  by  the  party  by  whom 
the  sale  is  to  be  made,  and,  if  so  si^ed, 
it  is  enforceable  at  law  or  in  equity  by 
or  against  either  party  (see  notes  in  28 
L.R.A.(N.S.)  680,  and  43  L.RA.(N.S.) 
410).  In  such  case,  of  course,  the  ques- 
tion now  under  annotation  cannot  arise. 

IXThere  ▼eadoz  la  unable  or  nnwUllag 
to  perforaa. 

It  is  settled,  with  practically  no  dis- 
pute, that  the  purchaser  of  land,  or  an 
interest  therein,  under  a  contract  which 
does  not  satisfy  the  statute  of  frauds, 
may  recover,  as  upon  an  implied  promise, 
the  amount  he  has  paid,  as  a  deposit, 
or  upon  the  purchase  price,  where,  with- 
out fault  on  his  part,  the  vendor  refuses, 
or  is  unable,  to  perform  the  contract  by 
conveying  such  title  or  interest  as  the 
contract  calls  for. 

Ped.— Dudley  v.  Hayward  (1882)  11 
Ted.  543. 

Ala.— Alien  v.  Booker  (1829)  2  Stew. 
(Ala.)  21,  19  Am.  Dec.  33;  Head  v. 
Sanders  (1914)  189  Ala.  443,  66  So.  621. 

Ark.— Littell  v.  Jones  (1892)  56  Ark. 
139,  19  S.  W.  497. 

Ga.— Jay  v.  Sweatt  (1911)  8  Ga.  App. 
481,  70  S.  E.  16. 

Idaho — Amonson  v.  Idaho  Develop- 
ment Co.  (1914)  25  Idaho,  615,  139  Pac. 
352. 

m— Bergtold  v.  Worthy  (1913)  182 
111.  App.  379. 

Ind.— Barickman  v.  Kuykendall  (1841) 
6  Blackf.  21. 

Kan.— Robertson  v.  Talley  (1911)  84 
Kan.  817,  115  Pac.  640;  Sellers  v.  Bell 
(1901)  10  Kan.  App.  581,  63  Pac.  457. 

Ky.— Fox  V.  Longly  (1818)  1  A.  K. 
Marsh.  388;  Hunt  v.  Sanders  (1819)  1 
A.  K.  Marsh.  552;  Dougherty  v.  Qoggin 
(1829)  1  J.  J.  Marsh.  374;  Brown  v. 
East  (1827)  5  T.  B.  Mon.  405;  Craig  v. 
Prather  (1841)  2  B.  Mon.  9;  McBrayer 
V.  Thomas  (1901)  23  Ky.  L.  Rep.  1179, 
64  S.  W.  906;  Reid  v.  Reid  (1911)  141 
Ky.  402,  133  S.  W.  219. 

Me.— Richards  v.  Allen  (1840)  17  Me. 
296;  Kneeland  v.  Puller  (1863)  51  Me. 
618;  Segars  v.  Segars  (1880)  71  Me.  530; 
Harkness  v.  Mclntire  (1884)  76  Me.  201. 

Md. — Colonial  Park  Estates  v.  Massart 
(1910)  112  Md.  648,  77  Atl,  275. 

Bfass.— Thompson  v.  Qould  (1838)  20 
Pick.  134. 

Mich.— Wright  v.  Dickinson  (1887)  67 
Mich.  580,  11  Am.  St.  Rep.  602,  35  N. 
W.  164  (s.  c.  subsequent  appeal  (1889) 
67  Mich.  590,  42  N.  W.  849). 

ICim.— Payne  v.  Hackney  (1901)  84 
L.R.A.1916D. 


Minn.  195,  87  N.  W.  608;  Larson  v. 
O'Hara  (1906)  98  Minn.  71, 116  Am.  St. 
Rep.  342,  107  N.  W.  821,  8  Ann.  Cas. 
849. 

Mo.— Andrews  v.  Broughton  (1898)  78 
Mo.  App.  179  (s.  c.  on  subsequent  appeal 
(1900)  84  Mo.  App.  640). 

N.  H.— Lane  v.  Shackford  (1830)  5 
N.  H.  130;  Luey  v,  Bundy  (1838)  9  N. 
H.  298,  32  Am.  Dec.  359. 

N.  Y.— Gillet  V.  Maynard  (1809)  5 
Johns.  85,  4  Am.  Dec.  329;  Whitaker  v. 
Burrows  (1893)  71  Hun,  478,  54  N.  Y. 
S.  R.  409,  24  N.  Y.  Supp.  1011. 

K.  0.— Ford  V,  Stroud  (1909)  150  N. 
C.  362,  64  S.  E.  1. 

Ohio.— Buck  V.  Waddle  (1824)  1  Ohio, 
357. 

Pa.— Hughes  v.  Heintzleman  (1884)  2 
Walk.  126;  Milligan  v.  Dick  (1884)  107 
Pa.  259;  Durham  v.  Wick  (1904)  210  Pa. 
128,  105  Am.  St.  Rep.  789,  59  Atl.  824, 
2  Ann.  Cas.  929. 

&.  L— Arnold  v.  Garst  (1887)  16  R.  L 
4,  11  Atl.  167. 

Ttnn.— Pipkin  v.  James  (1839)  1 
Humph.  325,  34  Am.  Dec.  652;  Shied  v. 
Stamps  (1854)  2  Sneed,  175;  Winters  v. 
EUiott  (1878)  1  Lea,  676. 

Vt.— Hawley  v.  Moody  (1852)  24  Vt. 
603;  GifEbrd  v.  Willard  (1883)  55  Vt. 
36;  Bedell  v.  Tracy  (1892)  66  Vt.  494, 
26  Atl.  1031. 

Wifl.— Thomas  v.  Sowards  (1870)  25 
Wis.  631;  Tucker  v.  Grover  (1884)  60 
Wis.  233,  19  N.  W.  92;  MiUer  v.  Metz 
(1899)  103  Wis.  220,  79  N.  W.  213. 

Eng.— Gosbell  v.  Archer  (1835)  2  Ad. 
&  El.  500,  4  Nev.  &  M.  485,  1  H.  &  W. 
31,  4  L.  J.  K,  B.  N.  S.  78. 

This  rule  is  also  assumed  by  the  cases 
subsequently  cited  denying  the  pur- 
chaser's right  to  recover  where  the  vend- 
or is  ready,  able,  and  willing  to  perform 
his  contract,  and  is  sustained  a  fortiori 
by  the  cases  upholding  the  purchaser's 
right  to  recover  even  in  such  circum- 
stances. So,  as  shown  in  the  note  to 
Jackson  v.  Steams,  37  L.R.A.(N.S.)  639, 
it  is  well  settled  that  where  services  have 
been  rendered  in  consideration  of  a  con- 
tract to  convey  which  does  not  satisfy 
the  statute  of  frauds,  and  the  vendor  has 
either  refused,  or  become  unable,  to  per- 
form on  his  p>art,  the  vendee  may  recover 
on  a  quantum  meruit  for  the  value  of 
the  services. 

When  the  vendor  refuses,  or  is  un- 
able, to  perform  the  oral  agreement,  the 
rule  which  permits  recovery  by  a  pur- 
chaser of  what  he  has  paid  upon  the 
agreement  applies  whether  the  statute, 
like  the  4th  section  of  the  original  stat- 
ute of  frauds,  declares  that  no  action 
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shall  be  brought  on  the  agreement,  or, 
like  the  statutes  in  Alabama,  Michigan, 
New  Tork,  Wisconsin,  and  some  other 
states,  declares  the  oral  agreement  void. 

It  will  be  noted  that  the  rule  does  not 
give  effect  to  the  oral  agreement  contrary 
to  the  statute;  but  the  recovery  rests 
upon  an  implied  promise,  raised  by  law, 
on  the  part  of  the  vendor,  to  restore  what 
he  has  received  from  the  purchaser  in 
consideration  of  the  agreement,  which 
cannot  be  enforced  against  him,  and 
which  he  is  unable  or  unwilling  to  per- 
form. 

As  observed  by  the  court  in  Craig  v. 
Prather  (1841)  2  B.  Mon.  (Ky.)  9,  re- 
ferring to  contracts  within  a  statute 
which  declares  that  no  action  shall  be 
brought,  such  contracts,  though  not  void, 
are  not  enforceable,  and  the  failure  or 
refusal  of  the  vendor  to  perform  ren- 
ders the  payment  by  the  purchaser  a 
payment  without  consideration,  and  it 
may  be  recovered  back  upon  an  implied 
promise  to  refund. 

Assuming  that  the  vendor  is  unable  or 
unwilling  to  perform  the  contract,  it  is 
not  important  to  inquire  as  to  the  <pre- 
cise  nature  and  basis  of  the  implied 
promise, — whether  it  arises  in  the  first 
instance  from  the  receipt  by  the  vendor 
of  money  paid  under  an  agreement 
which,  by  reason  of  the  statute  of  frauds, 
cannot  be  enforced  against  him,  or  from 
his  subsequent  refusal  or  inability  to  per- 
form,— but,  as  subsequently  shown,  that 
point  becomes  important  when  the  ven- 
dor is  ready,  willing,  and  able  to  per- 
form; and  will  be  discussed  in  connection 
with  that  situation. 

The  rule  stated  in  the  b^inning  of 
the  note  was  applied  in  Thompson  v. 
Gould  (1838)  20  Pick.  (Mus.)  134,  by 
upholding  the  vendee's  right  to  recover 
back  the  purchase  price  paid,  where,  be- 
fore the  deed  was  tendered,  the  house 
on  the  property  was  destroyed  by  fire. 

In  Cross  v.  Her  (1906)  103  Md.  592, 
64  Atl.  33  (a  bill  in  equity),  where  land 
had  been  purchased  with  money  fur- 
nished by  plaintiff  under  an  oral  agree- 
ment to  convey  a  portion  of  the  same  to 
her,  which  agreement  could  not  be  en- 
forced because  of  the  statute  of  frauds, 
it  was  held  that  the  plaintiff  might  recov- 
er the  money.  See,  to  similar  effect, 
Schroeder  v.  Loeber  (1892)  75  Md.  195, 
23  Atl.  279,  24  Atl.  226. 

When  one  agrees  orally  that,  for  a  cer- 
tain sum  to  be  paid  him,  he  will  pro- 
cure a  deed  to  another  from  the  owner 
of  a  tract  of  land,  and,  under  color  of 
such  agreement,  delivers  a  paper  pur- 
porting to  be  such  a  deed,  and  receives 
L.R.A.1916D. 


the  stipulated  amount,  he  is  liable  for  a 
return  of  the  money  upon  the  instrument 
turning  out  to  be  a  forgery,  regardless 
of  what  he  may  have  paid  to  the  person 
of  whom  he  obtained  it,  and  notwith- 
standing his  own  good  faith  in  the  trans- 
action. Robertson  v.  Talley  (1911)  84 
Kan.  817,  115  Pac.  640. 

In  Herrick  v.  Newell  (1892)  49  Minn. 
198,  51  N.  W.  819,  the  rule  was  applied 
to  an  oral  contract  for  the  sale  of  timber, 
the  vendor  having  disabled  himself  to 
perform  by  selling  the  real  estate  to 
another. 

And  in  Arnold  v.  Garst  (1887)  16  B.  L 
4, 11  Atl.  167,  it  was  held  that  an  action 
in  assumpsit  would  lie  by  the  purchaser 
to  recover  back  the  excess  over  the 
agreed  purchase  price,  which,  by  the  ven- 
dor's misrepresentations,  he  was  induced 
to  pay,  although  the  contract  was  by 
parol.  The  court  observed  that  the  ac- 
tion was  not  brought  to  charge  defend- 
ant on  his  oral  contract,  but  upon  an  im- 
plied contract  to  refund  money  which, 
in  consequence  of  his  misrepresentations, 
the  plaintiff  had  paid  in  excess  of  the 
contract  price. 

And  in  Thayer  v.  Viles  (1851)  23  Vt 
494,  where  property  had  been  conveyed 
by  a  quitclaim  deed,  but  the  title  was  not 
good,  it  was  held  that  the  grantee  might 
maintain  an  action  upon  an  implied 
promise  of  the  vendor  in  such  case  to 
return  the  money.  Redfleld,  J.,  said: 
"If  this  action  merely  concerns  the  price 
of  land,  it  is  not  a  matter  which,  by 
the  statute  of  frauds,  is  required  to  be 
in  writing.  It  has  often  been  decided 
that  an  action  for  the  price  of  land 
which  has  already  been  conveyed  might 
be  maintained  upon  merely  oral  evi- 
dence." (See,  as  to  latter  point,  note  in 
51  L.R.A.(N.8.)  77.) 

Where  the  vendor  refuses  to  perform, 
the  vendee  may  recover  back  the  pay- 
ments on  the  purchase  price,  even  though 
he  has  acquired  rights  under  a  contract 
which  a  court  of  equity  might  recognize. 
Pressnell  v.  Lundin  (1890)  44  Minn.  551, 
47  N.  W.  161. 

So,  in  Davis  v.  Strobridge  (1880)  44 
Mich.  157,  6  N.  W.  205,  it  was  held  that 
the  vendee  might  recover,  although  he 
had  taken  possession,  and  the  contract 
had  been  made  valid  by  part  perform- 
ance, he  having  acquiesced  in  the  vend- 
or's measures  to  oust  him. 

And  in  Porter  v.  Citizens'  Bank  (1898) 
73  Mo.  App.  513,  it  was  held  that  a  pur- 
chaser may  recover  where  the  vendor  is 
unable  to  convey  such  a  title  as  was  con- 
templated, notwithstanding  that  he  took 
possession,  which  he  abandoned  as  soon 
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as  he  learned  that  the  contract  could  not 
be  performed. 

In  Jellison  v.  Jordan  (1878)  68  Me. 
373,  it  was  held  that  the  fact  that  the 
vendee  is  in  possession  of  the  premises 
will  not  defeat  his  recovery.  It  seems, 
however,  from  prior  decisions  in  Maine, 
that  part  performance  does  not  enable 
even  a  court  of  equity  to  compel  specific 
performance.  (See  Patterson  v.  Yeaton 
(1859)  47  Me.  308.)  There  was,  how- 
ever, no  allusion  to  that  point  in  the 
Jellison  Case. 

In  Johnson  v.  Paget  Mill  Co.  (1902) 
28  Wash.  515,  68  Pac.  867,  there  having 
been  part  performance,  taking  the  con- 
tract out  of  the  statute,  the  right  of  the 
vendee  to  recover  back  payments  on  the 
purchase  price  was  denied,  she  having 
been  the  first  to  repudiate  the  contract, 
notwithstanding  that  the  vendor,  who 
declared  itself  ready  and  willing  to  per- 
form, may  have  previously  said  it  did 
not  consider  itself  any  longer  bound. 

In  McDonald  v.  BeaU  (1874)  62  0». 
576,  the  court  said  that  to  entitle  the 
vendee  under  a  parol  contract,  who  has 
taken  possession,  to  recover  back  .  the 
money  he  had  paid,  upon  the  grormd 
that  he  had  a  right  to  treat  the  con- 
tract as  rescinded,  it  was  incumbent  up- 
on him  to  prove  that  he  had  been  ac- 
tually evicted  from  the  possession  by  a 
l^al  title  paramount  to  that  of  the 
vendor,  or  he  should  have  shown  such 
a  legal  paramount  title  as,  in  the  judg- 
ment of  law,  amounted  to  an  eviction; 
but  in  this  case  the  vendee  relied  upon 
an  eviction. 

In  Moore  v.  Powell  (1894)  6  Tex.  Civ. 
App.  43,  25  S.  W.  472,  the  rule  permit- 
ting recovery  by  the  vendee  was  applied 
by  upholding  a  plea  of  reconvention  by 
the  vendee  in  an  action  by  the  vendor  to 
enforce  specific  performance. 

Henrikson  v.  Henrikson  (1910)  143 
Wis.  314,  33  L.R.A.(N.S.)  534,  127  N. 
W.  962,  quotes  with  approval  the  state- 
ments of  Browne,  on  Statute  of  Frauds, 
5th  ed.  §  118a,  as  follows:  "The  rule 
that  where  one  person  pays  money  or 
performs  seirvices  for  another  upon  a 
contract  void  under  the  statute  of  frauds, 
he  may  recover  the  money  upon  a  count 
for  money  paid,  or  recover  for  the  serv- 
ices upon  a  quantum  meruit,  applies  only 
to  cases  where  the  defendant  has  re- 
ceived and  holds  the  money  paid  or  the 
benefit  of  the  services  rendered;  it  does 
not  apply  to  cases  of  money  paid  by  the 
plaintiff  to  a  third  person  in  execution 
of  a  verbal  contract  between  the  plain- 
tiff and  defendant,  such  as  by  the  stat- 
ute of  frauds  must  be  in  writing.  Such 
L.R.A.1916D. 


payment  is  not  a  payment  to  the  de- 
fendant's use  in  the  sense  of  the  rule. 
It  is  a  payment  to  his  use  only  if  he 
chooses  to  abide  by  the  contract,  and  it 
is  his  right  to  refuse  to  do  that."  The 
doctrine  was  applied  in  this  case  by  hold- 
ing that  there  was  no  adequate  legal 
remedy  by  a  purchaser  under  an  oral 
agreement  in  respect  of  the  value  of  im- 
provements placed  upon  the  property, 
since  the  party  with  whom  he  con- 
tracted owned  only  an  undivided  in- 
terest in  the  property,  and  the  improve- 
ments benefited  the  entire  property.  (The 
general  question  as  to  the  right  of  the 
vendee  to  recover  for  improvements  is 
not  covered  in  this  note;  but  see  note  in 
53  L.R.A.  337.) 

For  an  other  application  of  the  prin- 
ciple stated  in  the  above  quotation, 
see  Gazzam  v.  Simpson  (1902)  51  C.  C. 
A.  19,  114  Fed.  71  (a  case  on  its  facts 
not  within  the  scope  of  the  present  note). 

But  in  Johnson  v.  Krassin  (1878)  25 
Minn.  117,  it  was  held  that  plaintiff 
could  maintain  an  action,  in  the  nature 
of  the  common-law  action  of  assumpsit 
for  money  paid,  to  recover  an  amount 
which  he  had  paid  to  a  third  person  upon 
a  contract  for  the  purchase  of  real  prop- 
erty, taken  in  the  name  of  defendant, 
in  reliance  upon  the  tatter's  promise  to 
assign  the  same  to  plaintiff  when  request- 
ed, the  defendant  having  refused  to  com- 
ply with  that  promise,  and,  in  disregard 
thereof,  assigned  the  contract  to  another 
for  a  good  and  valuable  consideration. 

Where  the  money  paid  on  a  parol  con- 
tract is  to  be  given  to  a  third  person  if 
the  contract  stands,  the  latter  cannot, 
on  rescission  of  the  contract,  insist  upon 
the  money,  since  it  belongs  to  the  party 
who  paid  it.  Beaman  v.  Buck  (1848)  9 
Smedes  &  M.  (Miss.)  207. 

Where  one  g^ives  his  note  as  the  price 
of  land,  relying  upon  a  verbal  promise 
to  convey,  if  the  vendor  collects  the  not* 
by  judgment,  and  then  refuses  to  make 
title,  taking  advantage  of  the  statute  of 
frauds,  a  court  of  equity  will  not  allow 
him  to  keep  the  money,  but  will  compel 
him  to  refund  the  amount,  on  the  ground 
that  the  note  was  obtained  by  a  fraudu- 
lent misrepresentation  and  a  false  prom- 
ise; and  in  such  case  the  purchaser  may 
maintain  a  bill  and  require  the  vendor 
either  to  comply  with  the  confidence  re- 
posed in  him  and  make  title,  or  else 
refund  the  money.  Foust  v.  Shoffer 
(1867)  62  N.  C.  (Phill.  Eq.)  242. 

If,  upon  the  faith  of  a  parol  contract, 
the  purchase  money  in  whole  or  in  part 
has  been  paid,  a  court  of  equity,  upon 
a  bill  for  a  specific  performance  to  which 
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the  statute  is  set  up  as  a  defense,  will 
decree  that  the  money  be  refunded  with 
interest,  and,  as  against  the  vendors,  it 
will  be  declared  a  lien  on  the  land  agreed 
to  be  conveyed;  or  at  law  the  money 
may  be  recovered  in  an  action  of  in- 
debitatus assumpsit  or  debt.  Sneed  v. 
Bradley  (1856)  4  Sneed  (Tenn.)  301; 
Hilton  V.  Duncan  (1860)  1  Coldw. 
(Tenn.)  313. 

In  Love  v.  Burton  (1900)  —  Tenn. 
— ,  61  S.  W.  91,  holding  the  vendee  en- 
titled to  a  return  of  the  purchase  money 
where  the  vendor  repudiated  the  con- 
tract, the  suit  was  in  equity  for  an  un- 
divided half  interest  in  property  .under 
a  verbal  contract,  or,  in  the  alternative, 
if  defendant  refused  the  deed,  for  a  de- 
cree for  the  amount  paid. 

So,  under  the  united  jurisdiction  of 
law  and  equity  the  proper  remedy  by  a 
vendee  under  a  parol  contract  is  an  ac- 
tion for  specific  performance  with  a  gen- 
eral prayer  for  relief,  under  which  he 
may  recover  back  what  he  has  paid  if 
the  vendor  admits  the  contract,  but  re- 
fuses to  perform.  Wilkie  v.  Womble 
(1884)  90  N.  C.  254.  But  see  cases  next 
cited,  in  which  there  appears  to  have 
been  no  prayer  for  specific  performance. 

There  is  some  apparent  conflict  among 
the  earlier  decisions  in  North  Carolina, 
or  at  least  some  uncertainty,  as  to  the 
right  of  the  vendee  to  recover  the 
amount  paid  on  the  purchase  price  and 
for  the  value  of  improvements  where  the 
defendant  denies  the  parol  contract  (see 
Ellis  V.  Ellis  (1830)  16  N.  C.  (1  Dev. 
Eq.)  402;  Dunn  v.  Moore  (1844)  38  N. 
C.  (3  Ired.  Eq.)  364;  Albea  v.  Griffin 
(1838)  22  N.  C.  (2  Dev.  &  B.  Eq.)  9), 
but  the  rule  of  that  state  was  settled  in 
Luton  V.  Badham  (1900)  127  N.  0.  96, 
53  L.R.A.  337,  80  Am.  St.  Rep.  783,  37 
S.  E.  143,  and  Ford  v.  Stroud  (1909) 
150  N.  0.  362,  64  8.  E.  1  (an  action  at 
law),  to  the  effect  that  the  vendee  may 
recover  back  not  only  the  payments  made 
on  account  of  the  contract,  but  also  the 
value  of  the  improvements  to  the  extent 
they  have  enhanced  the  value  of  the 
land,  less  the  profits  made  by  him  while 
in  possession,  notwithstanding  that  the 
vendor  denies  the  contract.  In  the  Ford 
Case,  the  contract  was  not  actually  de- 
nied, but  the  court  said  that  even  if  it 
had  been,  the  court  would  not  have  hesi- 
tated to  follow  the  Luton  Case.  In  view 
of  the  decisions  in  these  cases  it  is  un- 
necessary and  tuprofitable  to  undertake 
to  deal  with  the  apparent  conflict  and 
uncertainty  arising  from  the  earlier  de- 
cisions in  that  state. 
L.R.A.1916D. 


Wliere    ▼•ador    la    T«»dj,    able,    »md 
MrilUag  to  pert  oral. 

According  to  the  great  weight  of 
authority — although,  as  subsequently 
shown,  there  is  some  conflict  on  the  point 
— the  vendee  under  an  agreement  for  the 
purchase  of  land  which  does  not  satisfy 
the  statute  of  frauds  may  not  recover 
back  payments  on  the  purchase  price  if 
the  vendor  has  not  r^udiated  the  con- 
tract, and  is  ready,  willing,  and  able  to 
perform  in  accordance  therewith,  even 
though  the  contract  could  not  be  en- 
forced against  him  either  at  law  or  in 
equity. 

red.— Dudley  v.  Hayward  (1882)  11 
Fed.  543;  York  v.  Washburn  (1902)  118 
Fed.  316  (afBrmed  in  (1904)  64  C.  C.  A- 
132,  129  Fed.  564;  holding  the  question 
one  of  statutory  construction,  as  to  which 
the  decisions  of  the  Minnesota  supreme 
court  were  controlling  on  the  Federal 
court). 

Ark.— Venable  v.  Brown  (1876)  31 
Ark.  664. 

OaL— Laflfey  v.  Kaufman  (1901)  134 
Cal.  391,  86  Ara.  St.  Rep.  283,  66  Pac. 
47L 

HI.— Mitchell  V.  McNab  (1878)  1  Bl. 
App.  297;  Crabtree  v.  Welles  (1878)  19 
111.  55;  Brockhausen  v.  Bowes  (1893)  50 
111.  App.  98. 

Ind.— Linglc  v.  Clemens  (1861)  17  Ind. 
124;  Day  v.  Wilson  (1882)  83  Ind.  463. 
43  Am.  Rep.  76. 

Iowa. — F'rey  v.  Stangl  (Iowa)  ante, 
462. 

Ky.— Dougherty  v.  Goggin  (1829)  1 
J.  J.  Marsh.  374;  Bedinger  v.  Whitta- 
more  (1829)  2  J.  J.  Marsh.  552;  Duncan 
V.  Baird  (1839)  8  Dana,  102;  Lewis  v. 
Whitnell  (1827)  5  T.  B.  Mon.  191;  Hill 
V.  Spalding  (1864)  1  Duv.  216  (ar- 
guendo). 

Me.— Kneeland  v.  Puller  (1863)  51  Me. 
518;  Plummer  v.  Bueknam  (1867)  55  Me. 
105. 

Mass.— Coughlin  v.  Knowles  (1843)  7 
Met.  57,  39  Am.  Dec.  759;  King  v.  Wel- 
come (1855)  5  Gray,  41  (obiter) ;  Cong- 
don  V.  Perry  (1859)  13  Gray,  3;  Kennis- 
ton  V.  Blakie  (1877)  121  Mass.  552. 

Minn.— Sennett  v.  Shehan  (1880)  27 
Minn.  328,  7  N.  W.  266;  McKinney  v. 
Harvie  (1887)  38  Minn.  18,  8  Am.  St. 
Rep.  640,  35  N.  W.  668;  Keystone  Iron 
Co.  V.  Logan  (1893)  65  Minn.  537,  57 
N.  W.  156  (arguendo). 

MiBS.— Sims  V.  Hutchins  (1847)  8 
Smedes  &  M.  328,  47  Am.  Dec.  90. 

Mo.— Galway  v.  Shields  (1827)  66  Mo. 
313,  27  Am.  Rep.  351;  Lang  v.  Murphy 
(1909)  137  Mo.  App.  217,  117  S.  W.  665. 
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Mont.— Perkins  v.  Allnnt  (1913)  47 
Mont.  13,  130  Pac.  1. 

K.  H.— Lane  v.  Shaekford  (1830)  5  N. 
H.  130;  Ayer  v.  Hawkes,  11  N.  H.  148; 
Hill  T.  Grosser  (1880)  69  N.  H.  513. 

N.  J.— Eaton  v.  Eaton  (1871)  35  N.  J. 
L  290  (recognized). 

N.  T.— Abbott  V.  Draper  (1847)  4 
Denio,  51;  Allis  v.  Bead  (1871)  45  N.  Y. 
142  (rule  recognized;  contract  related  to 
sale  of  goods) ;  Collier  v.  Coates  (1854) 
17  Barb.  471;  Northmp  v.  Mead  (1907) 
121  App.  Div.  385,  106  N.  Y.  Supp.  150; 
Qninto  t.  Alexander  (1907)  123  -App. 
Div.  1,  107  N.  Y.  Supp.  422;  Graham  v. 
Healy  (1912)  154  App.  Div.  76,  138  N. 
Y.  Supp.  611;  Torres  v.  Thompson 
(1899)  29  Misc.  526,  60  N.  Y.  Supp.  790; 
Gaglione  v.  Ciambrone  (1913)  79  Misc. 
59,  139  N.  Y.  Supp.  85  (see  infra  for 
other  New  York  eases). 

H.  0.— Clancey  v.  Craine  (1833)  17 
N.  C.  (2  Dev.  Eq.)  363;  Fonst  v.  Shoffer 
(1864)  62  N.  C.  (PhiU.  Eq.)  242;  Syme 
T.  Smith  (1885)  92  N.  C.  338;  Durham 
Consol.  Land  &  Improv.  Co.  v.  Guthrie 
(1895)  116  N.  C.  381,  21  S.  E.  962. 

Okla.— Schechinger  v.  Gault  (1913)  35 
Okla.  416,  130  Pac.  305,  Ann.  Cas. 
1914D,  468;  Weller  v.  Dusky  (1915)  — 
Okla.  — ,  151  Pac.  606. 

Tenn.— Sneed  v.  Bradley  (1856)  4 
Sneed,  301;  Hilton  v.  Dunan  (1860)  1 
Coldw.  314. 

Vt— Shaw  V.  Shaw  (1834)  6  Vt.  69; 
Sntton  V.  Sutton  (1841)  13  Vt.  71;  Cobb 
y.  Hall  (1857)  29  Vt.  510,  70  Am.  Dec. 
432;  Bedell  v.  Tracy  (1892)  65  Vt.  494, 
26  Atl.  1031. 

Wash. — Johnson  v.  Puget  Mill  Co. 
(1902)  28  Wash.  515,  68  Pac.  867  (cites 
Browne  on  Statute  of  Frauds,  5th  ed. 
$  122,  to  this  effect;  but  in  this  case 
there  had  been  part  performance,  and 
the  same  result  might  have  been  reached 
nnder  the  minority  rule,  infra). 

W.  Va. — Cook  v.  Gbctfith,  ante,  466. 

In  Laws  of  England  (Halsbury)  vol. 
25,  p.  402,  it  is  declared  in  the  text  that 
vhere  a  deposit  has  been  made  under  a 
verbal  contract  for  the  sale  of  land,  a 
vendor  who  resists  the  purchaser's  ac- 
tion on  the  contract  by  the  plea  of  the 
statute  of  frauds  is  liable  to  return  the 
deposit  as  money  had  and  received  to 
the  nse  of  the  purchaser;  but  it  seems 
that  if  the  purchaser  sets  up  the  statute 
in  order  to  escape  from  his  contract,  he 
eannot  recover  the  deposit.  The  ease  of 
Thomas  v.  Brown  (1876)  L.  R.  1  Q.  B. 
Div.  (Eng.)  714,  45  L.  J.  Q.  B.  N.  S. 
811,  35  L.  T.  N.  S.  327,  24  Week.  Rep. 
821,  is  cited  infra  to  the  latter  portion 
of  the  text,  and  referred  to  as  question- 
LR.A.1D16D. 


ing  Caason  v.  Roberts  (1862)  31  Beav. 
(Eng.)  613,  infra,  contra. 

As  stated  at  the  beginning  of  the  note, 
the  question  as  to  the  right  to  recover 
the  value  of  services  rendered  in  con- 
sideration of  a  contract  within  the  stat- 
ute of  frauds,  to  convey  real  property, 
is  not  within  the  scope  of  the  present 
note,  it  having  been  treated  in  the  note 
to  Jackson  v.  Steams,  37  L.B.A.(N.S.) 
339.  It  may  be  observed  here,  however, 
that  the  rule  which  precludes  a  recovery 
back  of  the  payments  of  the  purchase 
price  where  the  vendor  is  ready,  willing, 
and  able  to  convey  has  been  held  to 
preclude  recovery  for  the  value  of  serv- 
ices rendered  in  consideration  of  the 
agreement.  See  Riley  v.  Williams  (1878) 
123  Haas.  506. 

Upon  the  other  hand,  it  is  not  ap> 
parent  why  such  a  case  does  not  fall 
within  the  distinction  made  by  the  court 
in  King  v.  Welcome,  5  Gray  (Mass.)  41, 
holding  that  there  may  be  a  recovery  on 
a  quantum  meruit  for  services  rendered 
under  an  oral  contract  not  to  be  per- 
formed within  a  year,  although  the  plain- 
tiff voluntarily  left  the  service  before  the 
expiration  of  the  term.  The  court  there 
said:  ''In  the  case  of  the  money  paid 
upon  a  contract  for  the  sale  of  land,  the 
action  fails  because  no  failure  is  shown 
of  the  consideration  from  which  the  im- 
plied promise  springs.  In  the  case  at 
bar,  the  defense  fails  because  the  con- 
tract upon  which  the  defendant  relies  is 
not  evidenced  as  the  statute  requires  for 
its  verification  and  enforcement."  In 
other  words,  when  the  action  is  upon  an 
implied  contract  for  the  return  of  the 
purchase  price,  the  oral  contract  is  one 
of  the  circumstances  on  which  the  plain- 
tiff must  rely  to  establish  the  implied 
contract;  whereas,  if  the  action  is  quan- 
tum meruit  for  the  value  of  services  ren- 
dered, proof  of  the  services  rendered 
with  the  assent  of  the  defendant  is  suf- 
ficient to  establish  a  prima  facie  case; 
the  oral  contract  is  a  part  of  the  defense, 
not  of  the  cause  of  action.  (See,  in  this 
connection,  note  to  Fabian  v.  Wasatch 
Orchard  Co.  post,  — ,  as  to  recovery 
on  quantum  meruit  for  services  under 
parol  contract  not  to  be  performed  with- 
in a  year.) 

The  rule  is  refiect«d  in  decisions  that 
the  statute  of  limitations  does  not  begin 
to  run  against  an  action  by  a  vendee  in 
a  parol  contract,  to  recover  back  the 
amount  he  has  paid,  until  the  vendor 
refuses  to  execute  the  contract.  Elliott 
V.  Walker  (1911)  145  Ky.  71,  140  8.  W. 
51;  Hilton  v.  Duncan  (1860)  1  Coldw. 
(Tenn.)  313. 
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The  mle  was  applied  in  Durham 
Consol.  Land  &  Improv.  Co.  v.  Guthrie 
(1896)  116  N.  0.  381,  21  S.  E.  952,  al- 
though the  vendor  had  disposed  of  the 
land  before  the  action,  but  more  than 
twelve  months  after  the  purchaser,  upon 
demand,  had  failed  to  comply  with  his 
contract. 

The  rule  was  applied  in  Sneed  v.  Brad- 
ley (Tenn.)  supra,  by  holding  that  the 
vendee's  creditors  could  not  maintain  a 
bill  to  reach  the  amount  paid  by  him, 
there  having  been  no  repudiation  of  the 
contract  by  the  vendor. 

In  Lane  v.  Shackford  (1830)  5  N.  H. 
130,  it  was  held- that  the  vendor  had  not 
disabled  himself  from  performing,  so  as 
to  permit  a  recovery,  by  mortgaging  the 
land  to  a  third  person,  his  right  to  re- 
deem not  having  been  foreclosed. 

The  grounds  on  which  the  rule  rests 
are  stated  somewhat  at  length  in  the 
cases  subsequently  cited.  In  substance 
they  amount  to  this:  that  the  failure  of 
consideration  from  which  the  law  raises 
an  implied  promise  when  the  vendor  re- 
fuses, or  is  unable,  to  perform,  is  nega- 
tived if  the  vendor  is  ready,  able,  and 
willing  to  perform;  and  that  in  such 
case,  while  the  statute  would  prevent 
the  enforcement  of  the  contract  against 
the  purchaser,  he  cannot  employ  it  in 
order  to  show  lack  or  failure  of  con- 
sideration as  the  basis  of  an  action  for 
thfe  return  of  the  purchase  price. 

In  Mitchell  v.  McNab  (1878)  1  HL 
App.  297,  the  court  said:  "The  reason 
is,  that  in  such  cases  the  contract,  al- 
though it  cannot  be  enforced  at  law 
against  the  vendor  by  reason  of  the  pro- 
hibition of  the  statute,  is  yet  not  void. 
It  remains  a  lawful  contract,  resting 
upon  a  lawful  consideration.  The  party 
who  has  performed  has  thereby  put  it 
out  of  his  power  to  repudiate  on  his 
part, — ^the  very  idea  of  repudiation  after 
actual  performance  being  incongruous, — 
and  he  has  no  right  or  authority  to 
repudiate  it  for  the  other,  who  might 
for  himself,  if  he  would,  but  chooses 
rather  to  perform.  He  must  recover 
then,  if  at  all,  upon  an  implied  agree- 
ment; but  the  law  never  implies  an 
agreement  in  the  presence  of  an  express 
one,  which  is  lawful,  subsisting,  cover- 
ing the  same  subject-matter,  and  which 
the  party  sought  to  be  charged  is  ready 
and  willing  to  fulfil.  He  is  therefore 
without  remedy  until  he  puts  the  other 
party  in  default,  as  he  ought  to  be,  since 
he  has  suffered  no  wrong.  He  has  done 
no  more  than  he  lawfully  and  knowingly 
agreed  to  do,  and  may  receive,  if  be  will, 
all  that  he  agreed  to  take." 
L.R.A.1916D. 


The  real  basis  of  an  implied  promise 
which  supports  the  action  by  the  pur- 
chaser to  recover  back  the  purchase  price 
when  the  vendor-  refuses  or  is  unable  to 
perform,  and  its  nonexistence  when  the 
vendor  is  ready,  able,  and  willing  to 
perform  although  he  could  not  be  com- 
pelled to  do  so,  is  well  stated  in  Jarboe 
v.  Severin  (1882)  85  Ind.  496,  where  the 
court  said:  "It  is  also  plain  that  where 
damages  cannot  be  recovered  for  breach 
of  an  agreement,  because  of  the  statute 
of  frauds,  a  party  to  it  who  has  per- 
formed on  his  part  must,  in  an  action 
at  law,  recover  upon  an  agreement  im- 
plied by  the  law  from  the  facts.  But 
the  implied  agreement  upon  which  the 
party  who  has  performed  his  part  of  the 
contract  recovers  in  such  a  case  does  not 
arise  as  supposed  by  counsel.  Where,  in 
pursuance  of  an  express  verbal  contract 
for  the  purchase  of  land,  the  vendee  has 
paid  money,  conveyed  real  estate,  de- 
livered personal  property  or  performed 
service,  and  the  vendor  refuses  to  con- 
vey, the  action,  whatever  its  form,  by 
which  the  vendee  recovers,  is,  in  fact, 
not  based  upon  an  implied  promise  of 
the  vendor  arising  from  the  vendee's 
payment,  conveyance,  delivery,  or  ren- 
dering o,f  service.  These  benefits  were, 
in  truth,  conferred  on  the  vendor  and 
received  by  him  under  a  special  agree- 
ment, and  'the  law  .  .  .  presumes  a 
promise  only  where  it  does  not  appear 
that  there  is  any  special  agreement  be- 
tween the  parties.'  2  Oreenl.  Bv.  §  103. 
The  promise  which,  in  such  case,  the 
law  implies,  is,  that  the  vendor,  unable 
or  unwilling  to  perform  his  special  agree- 
ment, will  return  whatever  he  has  re- 
ceived thereunder  or  its  value,  as  being 
held  by  him  upon  a  consideration  which 
has  failed.     Browne,  Stat.  Fr.  §  118." 

A  New  York  case  thus  states  the  rea- 
sons and  grounds  of  the  rule:  "When 
the  vendor  refuses  to  go  on  with  the 
contract,  or  has  parted  with  his  title 
so  that  he  cannot  perferm,  he  is  then  in 
the  wrong;  and  having  himself  put  an 
end  to  the  contract,  there  is  no  longer 
any  consideration  for  the  payments 
which  have  been  made  under  it;  and  the 
law  will  imply  a  promise  to  restore  the 
money.  But  how  can  the  law  imply  a 
promise  to  refund  the  money  so  long  as 
the  vendor  is  not  in  default  T  The  pay- 
ment was  a  voluntary  one,  made  with  a 
full  knowledge  of  all  the  facts.  Every 
time  a  payment  was  made  and  received 
the  parties  virtually  said,  although  the 
law  will  not  enforce  this  contract,  we 
will  go  on  and  carry  it  into  effect.  The 
money  is  not  received  as  a  loan,  but  as 
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a  payment,  and  so  long  as  the  vendor  is 
able  and  willing  to  perform  the  con- 
tract on  his  part,  he  holds  the  money  as 
owner,  and  not  as  a  debtor.  The  con- 
sideration Qfton  which  the  money  was 
paid  has  not  failed;  and  there  is  nothing 
from  which  a  promise  to  repay  can  be 
justly  implied."  Abbott  v.  Draper 
(1847)  4  Denio  (N.  T.)  51. 

In  Coughlin  v.  Knowles  (1843)  7  Met. 
(Miss.)  57,  39  Am.  Dec.  759,  holding 
that  a  vendee  may  not  recover  the  pur- 
chase price  paid,  where  the  vendor  is 
willing  and  able  to  perform,  the  court 
observed  that  the  statute  of  frauds 
would  be  a  good  answer  if  the  party 
offering  proof  of  the  contraet  had  of- 
fered the  same  to  sustain  an  action  to 
enforce  the  contract  and  compel  a  con- 
veyance of  the  land,  or  to  recover  dam- 
ages for  the  failure  to  do  so;  but  that 
the  provisions  of  the  statute  are  not  so 
broad  as  to  entitle  a  party  who  has  en- 
tered into  an  oral  contitict  by  which  he 
has  received  a  conveyance  of  land  and 
towards  payment  for  which  he  has  made 
advances  in  money,  to  set  aside  such 
contract  as  a  nullity,  and  reclaim  the 
money  so  advanced,  the  other  party  be- 
ing in  no  way  at  fault,  but  being  both 
able  and  willing  to  perform  his  contract, 
and  to  make  the  conveyance  in  the 
manner  stipulated  by  the  oral  agreement. 

Without  denying  the  rule  itself  a  re- 
covery by  the  vendee  was  upheld  in 
Reynolds  v.  Harris  (1858)  9  OaL  338, 
although  he  was  in  possession  and  had 
been  evicted;  but  in  this  case  the  vendee 
demanded  a  deed  and  the  vendor  was 
unable  to  comply,  having  no  title. 

In  Winkler  v.  Jerrue  (1912)  20  OaL 
App.  555,  129  Pae.  804,  the  vendee  was 
allowed  to  recover  because  of  fraud  on 
the  part  of  the  vendor,  although  there 
had  been  a  partial  performance  which 
would  have  taken  the  case  out  of  the 
statute  of  frauds. 

The  vendor  cannot,  under  the  rule 
above  stated,  prevent  recovery  by  offer- 
ing to  perform  after  the  vendee  has  in- 
stituted his  action  to  recover  back  the 
pnrchase  money.  Grace  v.  Gholson 
(1914)  159  Ky.  359,  167  S.  W.  420. 

In  Bariekman  v.  Kuykendall  (1841) 
6  Blaekf.  (Ind.)  21,  it  was  held  that  in- 
debitatus assumpsit  would  lie  by  the 
vendee  to  recover  the  amount  paid  on  a 
parol  contraet  for  the  purchase  of  land, 
although  he  had  taken  possession  of  the 
property  under  the  contract,  where  the 
vendor  had  died,  and  one  of  the  heirs 
was  a  minor,  notwithstanding  that  the 
heirs  of  legal  age  were  willing  to  convey 
the  land  agreeably  to  the  contraet,  and 
L.R.A.1916D. 


the  guardian  of  the  minor  had  offered  to 
grive  bond  with  surety,  conditioned  that 
the  minor  should  convey  when  he  came 
of  age.  In  reply  to  the  contention  that 
the  vendee's  payment  of  part  of  the  pur- 
chase money,  and  his  taking  possession 
of  the  land  under  the  contract,  was  such 
a  part  performance  as  took  the  case  out 
of  the  statute  of  frauds,  the  court  said 
that,  supposing  that  to  be  the  rule  in  a 
court  of  chancery,  it  had  no  application 
to  a  court  of  law.  It  will  be  observed, 
however,  that  from  the  statement  of 
facts,  this  was  not  a  ease  where  those 
who  succeeded  to  the  interest  of  the 
vendor  were  able  and  willing  to  carry 
out  the  contract. 

So,  in  Ritchie  v.  Bennett  (1898)  35 
App.  Div.  68,  54  K.  Y.  Supp.  379,  the 
court,  while  recognizing  the  rule  that 
there  can  be  no  recovery  back  of  the 
purchase  money  if  the  vendor  is  able 
and  willing  to  perform,  held  that  the 
purchaser  is  not  bound  to  demand  a  deed 
from  the  heirs  of  the  deceased  vendor 
as  a  condition  of  maintaining  his  action, 
distinguishing  the  case.  Fuller  v.  Wil- 
liams (1827)  7  Cow.  (K.  Y.)  53,  17  Am. 
Dec.  498,  where  the  contract  was  valid, 
upon  the  ground  that  in  the  latter  case  a 
conveyance  by  the  heirs  would  be  free 
from  the  claims  of  general  creditors,  the 
interest  of  the  vendor  being  personal 
property,  while  in  the  case  at  bar  a 
conveyance  by  the  heirs  would  be  sub- 
ject to  unknown  and  undisclosed  liens 
of  any  creditors  of  the  deceased,  since 
the  contract  being  invalid,  the  interest 
of  the  vendor  was  real  property,  and  not 
personal  property. 

—  minority  rvle. 

In  a  few  states  the  vendee  is  allowed 
to  recover  back  the  payments  made  on 
the  purchase  price  under  a  contract 
which  does  not  satisfy  the  statute  of 
frauds,  notwithstanding  that  the  vendor 
is  ready,  able,  and  willing  to  perform, 
unless  there  has  been  such  part  perform- 
ance, by  possession  or  otherwise,  as 
would  take  the  contract  out  of  the  stat- 
ute of  frauds  and  enable  the  vendee  to 
enforce  it  in  equity  against  the  vendor. 
This  view,  which  is  directly  opposed  to 
the  majority  rule,  prevails  in  Alabama, 
Michigan,  and  Wisconsin,  and  has  been 
recognized  at  least  by  obiter  statements 
in  Virginia.  In  the  three  states  first 
named,  the  statute  in  force  at  the  time 
of  the  decisions  declared  the  oral  con- 
tract void,  departing  in  this  respect  from 
the  form  of  the  4th  section  of  the  origi- 
nal statute  of  frauds  (29  Car.  II.  chap. 
3),  which  declared  merely  that  no  action 
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should  be  brought  on  the  contract.  Most 
of  the  cases  above  cited  in  support  of 
the  rule  denying  recovery  in  such  cir- 
cumstances were  decided  under  a  statute 
following  the  original  form,  and,  as  sub- 
sequently shown,  the  Wisconsin  supreme 
court  expressed  its  approval  of  the  ma- 
jority rule  under  that  form  of  statute, 
but  held  it  inapplicable  in  a  jurisdiction 
where  the  statute,  like  that  of  Wisconsin, 
declares  the  contract  void. 

In  Frey  v.  Stangl  (Iowa)  ante,  462, 
sustaining  the  majority  rule,  it  is  said 
that  the  difference  in  the  rulings  seems 
to  depend  on  the  wording  of  the  stat- 
utes; that  the  statutes  in  the  cases  up- 
holding recovery  declare  an  oral  contract 
for  the  sale  of  land  void,  while,  in  Iowa, 
the  statute  merely  prescribes  the  rule  of 
evidence  concerning  the  proof.  The  dif- 
ference in  the  form  of  the  statutes,  how- 
ever, does  not  altogether  account  for  the 
difference  in  the  decisions.  In  Minne- 
sota and  in  North  Carolina,  which,  as 
above  shown,  adhere  to  the  majority  rule 
denying  recovery  by  the  purchaser  where 
the  vendor  is  ready,  willing,  and  able 
to  perform,  the  statute  declares  the  oral 
agreement  void;  and  in  California,  Mon- 
tana, and  Oklahoma,  which  also  adhere 
to  that  rule,  the  provision  is  that  the 
oral  agreement  shall  be  "invalid,"  or  that 
the  agreement  shall  not  be  valid  unless 
in  writing. 

Upon  the  other  hand,  in  Vii^inia, 
where  the  minority  rule  seems  to  have 
been  approved,  at  least  in  obiter  expres- 
sions, the  statute  follows  the  original 
form  and  declares  that  no  action  shall 
be  brought  on  the  oral  agreement.  None 
of  the  cases  in  the  states  just  referred 
to,  however,  discusses  or  even  alludes  to 
the  distinction  made  by  the  Wisconsin 
supreme  court. 

The  minority  rule,  which  permits  the 
vendee  to  recover  the  amount  he  has  paid 
upon  the  purchase  price  under  a  con- 
tract which  does  not  satisfy  statute  of 
frauds,  notwithstanding  that  the  vendor 
is  ready,  willing,  and  able  to  perform, 
unless  there  has  been  such  part  perform- 
ance by  possession  or  otherwise  as  to 
take  the  contract  out  of  the  statute,  and 
enable  the  purchaser  to  enforce  it  in 
equity,  is  sustained  by  the  following 
cases:  Flinn  v.  Barber  (1877)  59  Ala. 
446,  8.  e.  subsequent  appeal  (1879)  64 
Ala.  193;  Nelson  v.  Shelby  Mfg.  & 
Improv.  Co.  (1892)  96  Ala.  526,  38  Am. 
St.  Rep.  116,  11  So.  695;  Scott  v.  Bush 
(1873)  26  Mich.  418,  12  Am.  Rep.  311; 
Brown  v.  Pollard  (1893)  89  Va.  696,  17 
S.  E.  6  (see  infra  as  to  this  case) ;  Brand- 
L.R.A.1916D. 


eis  V.  Neustadtl  (1860)  13  Wis.  143  (see 
infra  as  to  this  and  other  Wisconsin 
cases ) 

In  Plinn  v.  Barber  (1879)  64  Ala. 
193,  it  was  stated  that  the  weight  of 
authority,  both  English  and  American, 
confines  the  right  of  a  vendee  of  land, 
who  has  entered  into  a  verbal  agreement 
of  purchase,  to  recover  money  paid,  or  to 
reclaim  any  other  consideration  with 
which  he  has  parted,  to  cases  of  the  re- 
fusal or  the  inability  of  the  vendor  to 
complete  the  contract;  but  the  court  held 
that  that  doctrine  did  not  prevail  in 
Alabama,  unless  the  vendee  had  received 
possession  from  the  vendor  and  retained 
it  undisturbed,  so  as  to  acquire  an  equity 
to  compel  the  vendor  to  perform  spe- 
cifically. 

Chief  Justice  Dixon  in  Brandeis  v. 
Neustadtl  (1860)  13  Wi«.  158,  discussed 
the  point  at  length,  and  expressed  his 
opinion  obiter,  that  the  readiness  and 
ability  of  the  vendor  to  perform,  there 
being  no  such  part  performance  as  would 
take  the  case  out  of  the  operation  of  the 
statute,  would  not  prevent  the  purchaser 
from  recovering  back  the  money  paid,  un- 
der the  Wisconsin  statute,  which  does 
not  follow  the  old  statute,  which  declares 
that  no  action  shall  be  maintained  upon 
the  contract,  but  provides  that  the  con- 
tract shall  be  void.  The  learned  justice 
agreed  with  the  majority  of  the  cases 
that,  under  the  old  form  of  statutes, 
which  merely  declare  that  no  action  shall 
be  maintained  on  the  agreement,  and  do 
not  declare  the  contract  void  there  can 
be  no  recovery  if  the  vendor  is  willing 
and  able  to  perform,  but  was  of  the 
opinion  that  the  rule  was  inapplicable 
under  a  statute  which  declares  the  oral 
agreement  void.  He  said,  in  this  con- 
nection: "The  parol  contract,  being 
void,  furnishes  no  consideration  for  the 
payment.  A  consideration,  to  be  suf- 
ficient, must  be  either  a  benefit  to  one 
party  or  a  damage  to  the  other.  The 
purchaser  can  derive  no  benefit  from  the 
supposed  contract.  Nothing  passes  to 
him  by  virtue  of  it;  he  obtains  no  in- 
terest in  the  land,  and  no  promise  or 
agreement  on  the  part  of  the  seller  to 
convey  him  any;  and  he  can  never  derive 
any  advantage  from  what  has  transpired, 
except  it  be  as  a  matter  of  favor  on 
the  seller's  part.  .  .  .  The  reason 
given  for  not  allowing  the  purchaso*  un- 
der the  English  statute,  and  those  like 
it,  to  repudiate  the  agreement  and  re- 
cover back  what  he  has  paid,  so  long 
as  the  seller  is  in  no  default,  is  very 
obvious.  But  it  cannot  be  given  here. 
It  is  that  the  agreement  is  not  void,  but 
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voidaUe;  or,  to  speak  more  correctly, 
not  actionable.  .  .  .  The  repeal  of 
the  statute  in  such  case  would  at  once 
enable  the  purchaser  to  maintain  his  ac- 
tion upon  the  agreement.  With  us  it  is 
otherwise.  Its  repeal  would  leave  him 
in  no  better  situation  than  formerly. 
There  is  in  that  case  a  valid  living  con- 
tract between  the  parties,  and  though  the 
remedy  be  suspended,  it  binds  the  con- 
science, and,  until  it  has  been  broken, 
constitutes  a  sufficient  consideration  for 
the  payment  of  the  money.  There  being 
thus  a  good  consideration,  if  the  pur- 
chaser chooses  to  rely  upon  the  honor  of 
the  seller  for  the  performance  of  his 
contract,  instead  of  putting  it  in  such 
form  that  the  courts  can  enforce  it,  it 
is  no  injustice  to  say  to  him  that  he  shall 
not  ^^ore  it,  at  least  until  that  honor 
has  been  violated.  .  .  .  Under  our 
statute  there  is  no  contract;  nothing 
which  can  be  the  foundation  of  any  legal 
or  equitable  obligation;  and  how  can  the 
court  create  one!  ...  So  far  as  the 
law  is  concerned  the  whole  affair  is  a 
mere  false  show,  except  the  delivery  of 
the  money.  It  finds  one  party  in  the 
unexplained  possession  of  the  money  of 
another,  which  he  knowingly  received 
without  any  legal  equivalent,  and  not  as 
a  gift,  and  which  he  has  no  legal  or 
eqnitable  right  to  retain;  and  why  should 
he  not  refund  f" 

The  point  was  not  involved  in  this 
case,  and  the  opinion  on  the  point  was 
confessedly  obiter.  It  seems,  however, 
to  have  been  recognized  as  expressing  the 
mle  in  Wisconsin,  although  there  ap- 
pears to  be  no  subsequent  case  in  which 
the  point  is  discussed  and  the  conclusion 
distinctly  reaffirmed. 

In  Thomas  v.  Sowards  (1870)  25  Wis. 
631,  Chief  Justice  Dixon  remarked  that 
he  was  still  of  the  opinion  expressed  in 
Brandeis  v.  Neustadtl  (Wis.)  supra,  as  to 
the  right  of  a  purchaser  to  recover  back 
moneys  paid,  and  that  his  brethren  were 
inclined  to  agree  with  him,  but  added 
that  especially  it  must  be  held  that  the 
plaintiff  was  so  entitled,  since  the  jury 
had  found  that  the  vendor  was  in  de- 
fault. 

And  in  Clark  v.  Davidson  (1881)  53 
"Wis.  317,  10  N.  W.  384,  recognizing  the 
right  of  a  purchaser  to  recover  for  serv- 
ices in  consideration  of  an  oral  agree- 
ment to  convey,  there  was  held  to  be  a 
default  on  the  part  of  the  vendor.  And 
that  appears  to  have  been  the  case  in 
Taylor  v.  Thieman  (1906)  132  Wis.  38, 
122  Am.  St.  Rep.  943,  111  N.  W.  229, 
also  upholding  a  recovery  for  services; 
and  in  Tucker  v.  Qrover  (1884)  60  Wis. 
I.R.A.19ieD. 


233,  19  N.  W.  92,  and  Miller  v.  Metz 
(1899)  103  Wis.  220,  79  N.  W.  213,  sus- 
taining a  recovery  of  the  purchase  price 
paid  by  the  purchaser. 

The  point  was  not  involved  in  Henrik- 
son  V.  Henrikson  (1910)  143  Wis.  314, 
33  L.R.A.(N.S.)  534,  127  N.  W.  962, 
but  the  court  declares  generally,  without 
any  qualification  so  far  as  the  vendor's 
ability  or  willingness  to  convey  is  con- 
cerned, that  one  receiving  money  under 
a  void  contract  for  the  sale  of  land  is 
bound  to  return  it,  on  the  theory  that  it 
is  money  of  the  other  party  to  the  void 
contract. 

Seifert  v.  Mueller  (1914)  156  Wis.  629, 
146  N.  W.  787,  is  very  briefly  to  the 
effect  that  a  parol  contract  to  convey 
real  property  to  a  broker  in  considera- 
tion of  services  being  void,  the  broker 
may  recover  the  reasonable  value  of  his 
services.  There  is  no  discussion  of  the 
point,  but  there  was  evidence,  apparent- 
ly uncontradicted,  that  the  vendor  had 
tendered  a  deed,  and  there  is  no  indica- 
tion that  there  was  any  defect  in  the 
title.  The  result  seems  to  be  in  accord 
with  the  opinion  of  Chief  Justice  Dixon 
in  the  Brandeis  Case  (Wis.)  supra. 

In  Scott  V.  Bush  (1873)  26  Mich.  418, 
12  Am.  Bep.  311,  the  court  referred  to 
the  fact  that  the  Michigan  statute  de- 
clares the  contract  void,  and  observed 
that  it  could  not  conceive  of  such  a  thing 
as  a  contract  which  cannot  be  enforced 
as  a  contract,  and  yet  can  be  the  founda- 
tion of  legal  obligations  arising  out  of 
nothing  else.  The  opinion  further  ob- 
served that  some  decisions  have  appar- 
ently disregarded  the  distinction  between 
contracts  made  valid  by  part  perform- 
ance, and  stipulations  or  arrangements 
which  have  never  become  binding;  and 
added  that  an  agreement  made  valid  by 
part  performance  is,  in  law,  as  valid  as 
in  equity,  for  all  purposes,  except  the 
remedy  to  enforce  it;  and  that  an  equi- 
table right  is  as  good  a  consideration  for 
a  contract  as  a  legal  right.  Further,  the 
court  remarked  that  had  the  plaintiff 
(the  vendee)  obtained  possession  from 
the  defendant  (the  vendor)  under  a  ver- 
bal arrangement,  the  contract  would  have 
been  taken  out  of  the  statute,  and  would 
not  have  been  void.  Again  the  court 
said:  "But  as  the  case  stands,  we  can- 
not see  why,  if  the  willingness  of  the 
vendor  to  convey  entitles  him  to  keep 
money  paid  and  agreed  to  be  forfeited, 
he  would  not  equally  be  entitled  to  en- 
force a  promise  to  pay  a  like  sum,  on 
the  same  conditions.  There  is  no  middle 
ground  between  binding  contracts  and 
the  absence  of  any  binding  obligation." 
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In  Brown  v.  Pollard  (1893)  89  Va.  696, 
17  S.  E.  6,  the  court  quoted  from,  and  ap- 
parently approved,  the  opinion  in  Scott 
V.  Bush  (Mich.)  supra,  and  observed  that 
the  purchaser  in  the  case  at  bar  could 
not  have  gone  into  equity  and  set  up  the 
alleged  contract  of  the  vendor  to  con- 
vey the  land  to  her,  and  the  payment  of 
the  purchase  money  as  such  part  perfor- 
mance as  would  induce  a  court  of  equity 
to  decree  specific  performance;  and 
added  that  a  mere  parol  contract  which 
could  not  be  enforced  against  the  vendor 
could  not  bind  the  purchaser  in  favor 
of  the  vendor;  mutuality  of  obligation 
and  remedy  must  exist  ab  initio.  The 
opinion  on  this  point,  however,  seems  to 
be  obiter,  since  it  was  found  that  the 
notes  for  the  recovery  of  which  the 
action  of  detinue  was  brought  were 
not  delivered  as  a  payment  on  the 
purchase  price  of  property,  and  were 
never  in  fact  delivered  to  the  vendor 
Moreover,  the  court,  at  the  close  of 
the  opinion,  added  that,  even  if  the 
purchaser  had  delivered  the  notes  in 
payment  for  the  parol  purchase  of  land 
which  the  vendor  was  not  able  to  convey 
and  was  not  compellable  to  convey,  he 
could  not  lawfully  retain  the  notes. 

There  are  other  individual  cases  which 
apparently  recognize  and  support  the 
minority  rule,  that  are  explainable  on 
other  grounds,  or  are  out  of  harmony 
with  other  decisions  in  the  same  state. 

Thus,  in  Collins  v.  Thayer  (1874)  74 
HI.  138,  the  court  said  that  the  purchaser 
can  terminate  the  contract,  and  sue  and 
recover  back  the  pajnnents  made,  and 
"this,  too,  without  performing  or  offer- 
ing to  perform  his  part  of  the  agree- 
ment." In  this  case,  however,  as  pointed 
out  in  Mitchell  v.  McNab  (1878)  1  lU. 
App.  297,  the  vendor  had  given  express 
notice  that  he  no  longer  considered  him- 
self  bound. 

In  Laub  v.  De  Vault  (1908)  139  HL 
App.  398,  the  court  said  that  if  the  con- 
tract for  the  sale  of  land  was  oral  and 
void,  the  vendee  could  sue  and  recover 
back  the  money  under  the  common  counts 
as  money  had  and  received,  without  of- 
fering any  excuse  for  failure  to  take  the 
land ;  but  this  was  obiter,  as  the  evidence 
showed  that  the  contract  was  in  writing; 
and  the  statement  is  opposed  to  the 
other  Illinois  cases. 

In  Burks  v.  Douglass  (1913)  156  Ky. 
462,  161  S.  W.  225,  it  was  said:  "Ap- 
pellant [vendor]  does  not  deny  the  con- 
tract of  sale,  but  seeks  to  avoid  it  by 
alleging  that  appellee  [purchaser]  'relin- 
quished the  property  on  which  the  said 
$70  had  been  paid,  and  abandoned  and 
L.R.A.]1)16D. 


left  the  property.'  This  allegation  is  no 
defense  to  an  action  to  recover  back  the 
money  paid  on  a  verbal  contract  for  the 
sale  of  land.  The  contract  was  not  en- 
forceable, and  appellee  had  a  right  to 
elect  to  abandon  the  property  and  sue 
for  the  money  paid."  It  is  difficult  to 
reconcile  this  lang^uage  with  the  previous 
Kentucky  cases  cited  in  support  of  the 
majority  rule.  There  is  no  discussion  of 
the  point  or  allusion  to  these  cases,  and 
this  case  can  hardly  be  r^arded  as  over- 
turning the  rule  established  by  them. 

In  Blew  V.  McClelland  (1860)  29  Mo. 
304,  it  was  held  that  the  purchaser  may 
recover  where  there  has  been  no  such 
part  performance  a«  will  take  the  ease 
out  of  the  statute,  and  the  building  on 
the  property  has  been  burned.  This  was 
evidently  upon  the  assumption  that  if 
the  contract  had  been  a  valid  one,  the 
loss  from  the  burning  of  the  building 
would  have  fallen  on  the  purchaser;  and 
so  the  result  seems  to  be  opposed  to  the 
majority  rule;  but  see  other  Missouri 
eases  cited  in  support  of  that  rule. 

In  Crippen  v.  Bearden  (1844)  5 
Humph.  (Tenn.)  129,  it  was  held  that 
the  purchaser  could  recover  apparently 
without  reference  to  the  employer's  will- 
ingness and  ability  to  perform.  The 
court  said  that  there  could  be  no  obli- 
gation on  either  party  to  go  on  with  the 
contract;  and  if  money  is  advanced,  it 
will  be  considered  as  a  mere  deposit  to 
the  use  of  the  party  making  it.  The  ease 
of  Graham  v.  Weaver  (1896)  97  Tenn. 
485,  37  S.  W.  221,  was  a  bUl  by  the  vend- 
or for  the  enforcement  of  a  parol  eon- 
tract,  or,  if  the  defendant  declined  to 
confirm  the  sale,  for  the  possession  of 
the  property.  The  court  said  that  "the 
effect  of  the  pleading  was  to  tender  to 
the  defendants  [purchasers]  an  option 
to  confirm  the  parol  sale  and  pay  the 
[balance  of  the]  purchase  money,  or  to 
repudiate  it  and  take  their  rights  as  fixed 
by  law  in  such  cases ;"  and  it  seems  to  be 
assumed  that  these  would  include  the 
right  to  be  reimbursed  for  the  purchase 
price  paid.  But  see  other  Tennessee 
cases  previously  cited  in  support  of  the 
majority  rule. 

There  is  some  discrepancy  among  the 
New  York  cases  on  the  point. 

In  Dowdle  v.  Camp  (1815)  12  Johns. 
(N.  Y.)  451,  denying  the  right  of  the 
vendee  to  recover,  the  court  observed 
that  the  payment  of  part  of  the  purchase 
price  was  such  part  performance  as  to 
make  the  contract  binding  on  the  defend- 
ant, and  a  court  of  equity  would  com- 
pel a  conveyance.  This  case,  if  it  stood 
alone,  could  be  reconciled  with  the  rain- 
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ority  doctrine.  And  in  Bice  ▼.  Peet 
(1818)  15  Johns.  (N.  Y.)  503,  the  court 
apparently  recognized  the  right  of  a 
party  to  a  parol  agreement  for  the  ex- 
change of  l^d  to  recover  though  he  was 
himself  in  default. 

Even  if  the  Rice  Case  were  to  be  ig- 
nored and  what  was  said  in  the  Dowdle 
Case  as  to  part  performance  were  not  to 
be  r^arded  as  a  limitation  of  the  doe- 
trine  of  that  case,  it  will  be  observed  that 
the  Dowdle  Case  was  decided  under  the 
old  form  of  the  statute,  which  provided 
merely  that  no  action  shall  be  brought 
on  the  contract;  the  other  form,  deckir- 
ing  the  contract  void,  not  having  been 
adopted  until  the  Revision  of  1830. 

However,  subsequently  to  the  Revision 
of  1830,  the  opinion  was  expressed  in 
Abbott  V.  Draper  (1847)  4  Denio  (N.  Y.) 
51,  that  so  long  as  the  vendor  is  not  in 
default,  but  is  ready  to  perform  the  con- 
tract on  his  part,  there  is  no  principle  by 
which  the  vendee  can  recall  the  pay- 
ments which  he  has  made  under  the 
agreement.  In  the  Abbott  Case,  the 
vendee  had  entered  into  possession  and 
enjoyment  of  the  land,  and  the  court 
said  there  was  nothing  to  show  that  he 
was  not  still  in  possession  of  it.  There 
vas  no  suggestion,  however,  that  the  rule 
denying  the  vendee  the  right  to  recover 
where  the  vendor  is  ready,  willing,  and 
able  to  perform  should  be  limited  to  cases 
where  there  has  been  such  part  perfor- 
mance as  to  take  the  contract  out  of  the 
statute,  and  permit  its  enforcement  in 
equity  against  the  vendor;  and  any  such 
limitation  was  expressly  repudiated  in 
Collier  v.  Coates  (1854)  17  Barb.  (N.  Y.) 
471,  which  denied  the  plaintiff's  right  to 
Kcover  in  such  circumstances.  The 
eourt  refused  to  distinguish  the  Dowdle 
and  Abbott  Cases  on  that  ground.  There 
were  alternative  grounds  for  the  decision 
in  the  Abbott  Case,  in  that  plaintiff  had 
not  demanded  repayment  or  surren- 
dered possession,  both  of  which  were 
held  nec^sary  even  if  the  ability  and 
willingness  of  the  vendor  to  perform 
were  not  a  defense.  Neither  the  Abbott 
nor  the  Collier  Cases  commented  on  the 
change  in  the  statute,  or  considered  the 
the  possibility  of  the  distinction  subse- 
qaently  made  in  Brandeis  v.  Neustadtl 
11860)  13  Wis.  142,  based  upon  the  dif- 
ferences in  the  form  of  the  statutes. 
Xor  did  either  of  these  cases  refer  to 
Miller  V.  Pelletier  (1843)  4  Edw.  Ch. 
(N.  T.)  102,  which  was  decided  under  the 
New  York  Revision  of  1830,  which  de- 
dares  a  contract  void  unless  signed  by 
the  person  to  whom  the  sale  is  to  be 
made,  and  held  that,  as  the  vendor  did 
LR.A.1916D. 


not  sign  the  contract,  the  vendee  could 
recover  back  the  deposits  on  the  purchase 
price,  notwithstanding  the  execution  and 
tender  of  a  deed  by  the  vendor.  The 
court  said:  "This  was  not  making  the 
contract  of  sale  or  the  agreement  for 
the  sale  to  be  made  as  contemplated  by 
the  statute,  but  it  was  the  intended  ful- 
filment of  the  previously  made  supposed 
contract.  If  the  deed  had  been  accepted, 
then  it  would  have  been  an  executed  con- 
tract and  all  well  enough;  but  the  pur- 
chaser bad  a  right  to  repose,  as  he  did, 
upon  the  statute,  and  to  repudiate  the 
transaction."  In  Hellman  v.  Strauss 
(1858)  2  HUt.  (N.  Y.)  9,  holding  that  the 
purchaser  could  recover  where  he  was  in- 
duced to  enter  into  the  parol  contract 
by  the  fraud  of  the  vendor,  the  court 
queried  as  to  whether  there  can  be  a  re- 
covery where  the  contract  is  free  from 
fraud  and  the  vendor  is  able  and  willing 
to  perform,  and  recognized  an  apparent 
conflict  among  the  New  York  cases  on  the 
point. 

The  point,  however,  appears  to  have 
been  finally  settled  in  New  York  in  favor 
of  the  majority  rule,  which  denies  the 
vendee's  right  to  recover  where  the  vend- 
or is  willing  and  ready  to  perform.  It 
may  be  said,  however,  that  the  New  York 
cases  which  sustain  that  rule  do  not  con- 
sider the  possible  effect  of  the  change  in 
the  form  of  the  statute  upon  which  the 
distinction  in  the  Brandeis  Case  is  based. 

As  implied  in  the  statement  of  the  mi- 
nority rule,  that  rule  does  not  permit  the 
purchaser  to  recover  back  payments  on 
the  purchase  price  where  the  vendor  is 
able  to  perform  and  has  not  refused  to 
do  so,  if  there  has  been  such  part  perfor- 
mance by  possession  or  otherwise  as  to 
take  the  contract  out  of  the  statute  of 
frauds  and  render  it  enforceable  in  equi- 
ty at  the  instance  of  the  vendee,  although 
the  part  performance  would  not  render 
the  contract  enforceable  at  law.  And  so, 
even  in  jurisdictions  committed  to  the 
minority  rule,  it  has  been  held  that  there 
can  be  no  recovery  of  the  purchase  price 
by  the  vendee  where  he  has  been  in  pos- 
session, and  the  vendor  has  not  refused 
to  perform  the  contract.  Cope  v. 
Williams  (1842)  4  Ala.  362;  Donaldson 
V.  "Waters  (1857)  30  Ala«  175,  s.  c.  sub- 
sequent appeal  (1869)  35  Ala.  107;  Nel- 
son V.  Shelby  Mfg.  &  Improv.  Co.  (1892) 
96  Ala.  515;  Cilley  v.  Burkholder  (1879) 
41  Mich.  749,  3  N.  W.  221  (possession 
and  removal  of  timber). 

In  Casson  v.  Roberts  (1862)  31  Beav. 
(Eng.)  613,  holding  that  a  purchaser  un- 
der a  contract  which  did  not  satisfy  the 
statute  of  frauds  could  recover  back  his 
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deposit,  although  the  answer  alleged  the 
ability  and  willingness  of  the  vendor  to 
comply  with  the  contract,  the  master  of 
the  rolls  said  that  he  could  not  conceive 
a  more  inconvenient  process  than  that 
which  would  be  inflicted  on  the  court  if, 
in  a  case  in  which  the  dealings  for  the 
purchase  and  sale  of  land  did  not  amount 
to  a  valid  contract  on  which  an  action 
or  suit  could  be  maintained,  it  should  be 
the  duty  of  the  court  to  .  ascertain  by 
whose  default  it  came  to  pass  that  such 
invalid  contract  had  not  been  carried  in- 
to eifect.  But  the  authority  of  this  case 
was  seriously  questioned  in  Thomas  v. 
Brown  (1876)  L.  E.  1  Q.  B.  Div.  (Eng.) 
714,  45  L.  J.  Q.  B.  N.  S.  811,  35  L.  T.  N. 
S.  327,  24  Week.  Rep.  821,  although  in 
that  case  there  were  alternative  grounds 
for  denying  a  recovery  by  the  purchaser. 
And  see  supra,  statement  in  25  Laws  of 
England  (Halsbury)  p.  402. 

Property    delivered    or    conTejred    la 
payment. 

As  shown  in  the  note  to  Malzer  v. 
Schisler,  51  L.R.A.(N.S.)  77,  where  a 
parol  contract  for  the  sale  of  land  has 
been  executed  as  to  the  part  within  the 
statute  of  frauds  by  the  delivery  and 
acceptance  of  a  deed  of  the  premises, 
the  vendor  may  recover  the  purchase 
price.  But  where  the  oral  agreement  is 
for  an  exchange  of  lands,  the  party  who 
has  conveyed  may  maintain  an  action  to 
recover  the  value  of  the  land  conveyed 
by  him,  where  the  other  party  refuses  to 
convey. 

Thus,  where  a  wife  joined  in  a  deed 
with  her  husband  to  land  in  consider- 
ation of  a  parol  agreement  to  convey 
other  land  to  her,  it  was  held  in  Jarboe 
V.  Severin  (1882)  85  Ind.  496,  that  she 
could  recover  the  value  of  her  inchoate 
interest  in  the  land  conveyed  where  the 
other  party  refused  to  carry  out  the 
parol  agreement.  This  was  upon  the 
ground  that  the  law  implies  a  promise 
that  the  vendor,  unable  or  unwilling  to 
perform  his  special  agreement,  will  re- 
turn whatever  he  has  received  thereun- 
der or  its  value,  as  being  held  by  him  up- 
on a  consideration  which  has  failed. 

So,  in  Andrews  v.  Broughton  (1899)  78 
Mo.  App.  179  (s.  c.  on  subsequent  ap- 
peal (1900)  84  Mo.  App.  640),  it  was  held 
that  there  could  be  a  recovery  of  the  val- 
ue of  a  dower  interest  of  a  widow,  not  ex- 
ceeding the  contract  price,  where  she 
had  sold  the  same  for  a  given  sum,  to  be 
paid  part  in  cash  and  part  by  a  convey- 
ance of  other  real  estate,  the  contract 
not  having  been  signed  by  the  defend- 
ants, and  so  not  enforceable  against 
them  as  to  the  property  to  be  conveyed 
by  them. 
L.R.A.1916D. 


Where  the  vendor  refuses  or  is  unable 
to  perform  his  parol  agreement  to  con- 
vey, the  vendee  may  recover  the  value 
of  property  delivered  in  consideration  of 
that  agreement.  Wyvell  v.  Jones  (1887) 
37  Minn.  68,  33  N.  W.  43;  Boyden  v. 
Crane  (1873)  7  Alb.  L.  J.  (N.  Y.)  203. 

Where  one  party  to  a  verbal  agreement 
for  an  exchange  of  land  has  conveyed  to 
the  other,  but  the  latter  has  disabled 
himself  from  performing  by  conveying 
the  other  parcel  to  a  third  person,  the 
former  may  recover  the  value  of  the 
property  conveyed  by  him.  Miller  v. 
Roberts  (1897)  169  Mass.  134,  47  N.  E. 
585. 

In  such  a  case,  the  declaration  should 
be  for  the  price  or  value  of  the  land, 
and  not  for  money  had  and  received. 
Basford  v.  Pearson  (1864)  9  Allen 
(Mass.)  387,  85  Am.  Dec.  764.  The 
court  said,  however,  that  the  diiference 
was  technical  rather  than  substantial, 
and  the  plaintiff  could  add  a  count  in 
the  latter  form  by  amendment. 

So,  in  Keith  v,  Patton  (1817)  1  A.  K 
Marsh.  (Ey.)  23,  it  was  held  that,  after 
a  purchaser  delivered  a  horse,  and  the 
vendor  refused  to  convey,  the  action 
must  be  detinue  or  trover,  and  not  as- 
sumpsit. 

In  Miller  v.  Jones  (1859)  3  Head 
(Tenn.)  525,  where  a  purchaser  sold  per- 
sonal property  to  the  vendor,  the  price 
to  be  applied  on  the  purchase  price  ol: 
real  property,  it  was  held  that  upon  the 
purchaser's  repudiation  of  the  contract 
for  the  real  property,  the  vendor  might 
have  rescinded  the  contract  for  the  per- 
sonal property  by  tendering  it  back,  and 
in  that  case  no  action  could  have  been 
maintained  for  the  price;  but,  having 
failed  to  do  so,  he  was  liable  for  the 
price. 

Where  one  refuses  to  perform  an  oral 
^reement  within  the  statute  of  frauds 
for  the  transfer  of  an  interest  in  real  es- 
tate, his  liability  is  for  money  had  or  for 
the  value  of  a  specific  article  which  he 
has  received  as  a  payment  on  the  pur- 
chase price,  and  it  is  not  in  his  power, 
without  the  consent  of  the  other  party, 
to  refuse  the  title  of  the  specific  thing 
and  avoid  liability  for  its  value.  Hawley 
V.  Moody  (1852)  24  Vt.  603.  The  court 
observed  that  the  contract,  although 
unenforceable,  was  not  void;  and  that 
while  either  party  may  repudiate  it  so 
for  as  it  is  executory,  it  remains  in  full 
force  so  far  as  it  has  been  executed. 

However,  the  vendee  cannot  hold  the 
vendor  liable  for  the  value  of  property 
delivered  or  conveyed  in  consideration  of 
an  oral  agreement  to  convey,  where  the 
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other  party  is  ready  and  willing  to  con- 1  tial  performance  of  it.    After  showing 
vey^    C^cn  V.  North  Carolina  K.   Co.    that,  apart  from  the  question  of  consid- 


(1877)  77  N.  0.  95;  Torres  v.  Thompson 
(1899)  29  Miso.  52€,  60  N.  Y.  Supp.  790. 

In  Baker  v.  Scott  (1873)  2  Thomp.  & 
C.  (S.  T.)  606,  it  was  held  that  a  party 
to  an  oral  agreement  for  an  exchange  of 
land  who  has  conveyed  may  reeover 
against  the  other  party  the  amount  or 
value  of  the  unpaid  consideration.  But 
this  seems  to  be  opposed  to  the  cases 
above  cited,  and  the  court  apparently 
overlooked  the  distinction  between  a 
promise  to  pay  a  money  consideration, 
not  itself  within  the  statute  of  frauds, 
and  an  agreement  to  convey  other  land 
in  consideration,  which  is  within  the 
statute. 

Action  on  note  or  obeok  for  pnrohsso 
price. 

A  purchaser  who  has  given  a  note  or 
check  for  the  purchase  price  cannot  de- 
fend an  action  thereon  upon  the  ground 
that  the  agreement  to  sell  was  within  the 
statute  of  frauds,  if  the  vendor  is  ready, 
willing,  and  able  to  convey  in  accordance 
with  the  oral  agreement;  at  least,  if  the 
purchaser  has  been  let  into  possession. 
Rhodes  v.  Storr  (1845)  7  AU.  346 
(note) ;  Gillespie  v.  Battle  (1849)  15  Ala. 
276  (note) ;  Schierman  v.  Beckett  (1882) 
88  Ind.  52;  EdeUn  v.  Clarkson  (1842)  3 
B.  Mon.  (Ky.)  31,  38  Am,  Dec.  177 
(note) ;  Cumutt  v.  Roberts  (1850)  11  B. 
Mon.  (Ky.)  42  (obiter,  note);  Hill  v. 
Spalding  (1864)  1  Duv.  (Ky.)  216 
(note) ;  Ott  v.  Garland  (1840)  7  Mo.  28 
(note) ;  McGowen  v.  West  (1842)  7  Mo. 
569,  38  Am.  Dec.  468;  Fleischman  v. 
Plock  (1897)  19  Misc.  649, 44  N.  T.  Supp. 
413    (check) ;    Crutchfield   v.    Donathon 

(1878)  49  Tex.  691,  30  Am.  Rep.  112. 
The  case  of  Bates  v.  Terrell  (1844)  7 

Ala.  129,  is  opposed,  but  that  case  is  con- 
trary to  the  other  Alabama  cases,  and 
was  expressly  disapproved  in  Gillespie  v. 
Battle  (1849)  15  Ala.  276. 

The  case  of  Pite  v.  Orr  (1886)  8  Ky. 
L.  Rep.  349,  1  S.  W.  582,  is  also  appar- 
ently contrary  to  that  rule  unless  it  can 
be  distinguished  upon  the  point  as  to 
possession,  previously  referred  to;  but 
see  later  Kentucky  eases  above  cited. 

In  Gillespie  v.  Battle  (1849)  15  Ala. 
276,  holding  that  a  vendee  who  has  been 
let  into  possession  cannot  defend  an  ac- 
tion upon  a  promissory  note  given  for 
the  purchase  price  of  land  upon  the 
ground  that  the  contract  to  convey  was 
void  under  the  statute  of  frauds,  the 
court  conceded  that  an  action  at  law 
could  not  be  maintained  on  the  parol 
contract,  although  there  had  been  a  par- 
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eration,  it  was  plain  that  the  statute  could 
not  be  invoked  against  the  contract  in 
suit  (the  note),  the  court  observed,  with 
respect  to  the  consideration,  that  al- 
though at  law  part  performance  of  a 
parol  contract  for  the  sale  of  land  will 
not  take  it  out  of  the  statute,  it  has  that 
effect  in  equity,  and  that  the  consider- 
ation for  the  note  would  rest  upon  the 
fact  that  the  vendor  had  put  the  vendee 
in  possession,  and  placed  himself  in  a 
position  where  the  vendee,  by  paying 
the  balance  of  the  purchase  price,  could 
enforce  specific  performance  in  equity. 

In  Schierman  v.  Beckett  (1882)  88 
Ind.  52,  the  court  said  that  the  doctrine 
is  based  upon  the  same  principle  that 
prevents  the  vendee  from  recovering 
back  the  purchase  money  while  the  ven- 
dor is  able  and  willing  to  convey  accord- 
ing to  his  verbal  agreement ;  the  defense 
to  the  note  in  such  case  must  be,  not  the 
statute  of  frauds,  but  want  or  failure  of 
consideration ;  which  cannot  be  made  out 
if  the  vendor  shows  his  abUity  and  will- 
ingness to  perform;  the  verbal  contract 
for  the  sale  of  land  is  not  void;  the  stat- 
ute simply  provides  that  no  action  shall 
be  brought  upon  it;  the  action  upon  the 
vendee's  note  is  not  a  suit  upon  the  con- 
tract of  sale;  and  the  vendee's  defense 
being  want  of  consideration  for  the  note, 
it  would  seem  that  he  ought  not  to  be 
permitted  to  assert  as  such  defense  the 
fact  that  the  vendor  might  refuse  per- 
formance, when  the  sole  reason  for  the 
failure  of  the  vendor  to  perform  is  the 
rejection  by  the  vendee  of  offered  per- 
formance. 

In  Edelin  v.  Clarkson  (1842)  3  B.  Mon. 
(Ky.)  31,  the  court  said  that  the  statute 
of  frauds  did  not  directly  prohibit  the 
action,  because  it  was  brought  upon  a 
note  in  writing,  signed  by  a  party 
charged  in  the  action;  and  that  the  plea 
that  the  note  was  given  in  consideration 
of  a  sale  of  land,  not  evidenced  by  writ- 
ing, was  not  a  plea  directly  setting  up  the 
statute  in  bar  of  the  action,  but  was 
nothing  more  or  less  than  a  plea  of  the 
want  or  failure  of  consideration;  and 
that  in  the  case  at  bar,  a  part  of  the  con- 
tract of  sale  which  formed  the  consider- 
ation of  the  note  was  that  the  possession 
should  be  delivered  before  the  price  was 
payable;  and  that  part  of  the  contract 
having  been  executed,  defendant  re- 
ceived a  partial,  but  a  very  important, 
benefit  from  a  partial  performance  of 
the  contract  or  promise  which  formed  the 
consideration  of  his  promise;  and  that, 
although  he  cannot  enforce  full  perform- 
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ance  of  the  contract,  the  partial  benefit 
which  he  has  received  and  actually  en- 
joyed precludes  him  from  saying  that 
there  was  either  a  total  want  or  a  total 
failure  of  consideration;  and  as  a  par- 
tial want  of  failure  of  consideration  is 
not  available  as  a  defense  at  law,  it  fol- 
lowed that  the  plaintiff  was  entitled  to 
recover. 

A  note  given  for  the  price  of  land  un- 
der a  verbal  contract  is  not  enforceable 
where  the  purchaser  has  derived  no  bene- 
fit from  the  contract  and  the  vendor  has 
sustained  no  loss  or  prejudice  therefrom. 
Cumutt  V.  Roberts  (1850)  11  B.  Mon. 
(Ky.)  42.  The  court  conceded,  however, 
that  where  a  purchaser  has  executed  a 
note  for  the  purchase  price,  and  has  ob- 
tained possession  of  the  land,  it  has  been 
decided  that  if  he  be  sued  upon  the  note, 
the  fact  that  the  contract  was  verbal, 
and  the  vendor  has  not  executed  a  writ- 
ing evidencing  the  sale,  does  not  furnish 
him  with  a  legal  defense  to  the  action; 
because,  as  he  has  acquired  possession  of 
the  land,  and  derived  some  benefit  from 
the  contract,  there  is  not  an  entire  fail- 
ure of  the  consideration  upon  which  the 
note  was  executed. 

In  McGowen  v.  West  (1842)  7  Mo.  569, 
38  Am.  Dec.  468,  the  court  said  that  it 
saw  no  difference  in  principle  between  a 
case  where  the  vendee  seeks  to  recover 
back  payments  actually  made  and  where 
he  seeks  to  avoid  liability  on  a  note. 

In  Fleischman  v.  Plock  (1897)  19  Misc. 
649,  44  N.  Y.  Supp.  413,  the  court  said 
that  whether  the  contract  was  voidable 
by  the  plaintiff  or  not,  his  readiness  and 
willingttess  to  perform  it,  as  a  contract 
binding  upon  him,  furnished  consider- 
ation for  the  defendant's  promise  to 
pay;  and  after  alluding  to  the  rule  that 
a  purchaser  cannot  recover  back  what  he 
has  paid  where  the  vendor  is  prepared  to 
perform,  said  that  where  the  vendor 
holds  himself  ready  to  perform,  his  at- 
titude, in  so  far  as  the  statute  of  frauds 
affects  it,  is  the  same  when  he  defends 
the  action  for  the  return  of  the  purchase 
price  as  when  he  stands  as  a  suitor  upon 
the  promise  to  pay;  in  neither  situation 
is  he  required  to  produce  and  rely  ujjon  a 
contract  in  writing  within  the  statute, 
since  in  each  case  the  vendee,  alleging  a 
failure  of  consideration,  either  for  his 
ease  in  chief  or  for  defense  to  the  in- 
strument, has  the  burden  of  establishing 
the  fact,  and  the  presence  of  the  con- 
sideration is  made  to  appear,  in  either 
aspect,  through  the  vendor's  readiness 
and  ability  to  perform  the  actual  agree- 
ment, which  the  statute  does  not  oper-i 
ate  to  render  infirm  except  at  an  elec- 
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tion,  the  right  to  which,  in  this  matter, 
is  abandoned  by  the  only  party  possess- 
ing it. 

In  Crutchfield  v.  Donathon  (1878)  49 
Tex.  691,  30  Am.  Rep.  112,  the  court  ob- 
served that,  as  the  action  was  brought 
upon  the  note,  and  not  upon  the  contract 
of  sale,  it  was  not  a  valid  defense  to 
plead  that  the  sale  of  the  lot  in  con- 
sideration for  which  the  note  was  given 
was  not  evidenced  by  writing,  as  re- 
quired by  the  statute. 

With  the  exception  of  Schierman  v. 
Beckett  (1882)  88  lad.  52;  McGowen  v. 
West  (Mo.) ;  Fleischman  v.  Plock  (N. 
Y.) ;  and  Crutchfield  v.  Donathon  (Tex.) 
— supra,  the  rule  is  stated  in  the  forego- 
ing cases  in  terms  that  apparently  imply 
that  one  of  its  conditions  is  that  the  ven- 
dee shall  have  been  let  into  possession  of 
the  property  under  the  agreement.  In 
view,  however,  of  the  fact  as  above 
shown,  that  the  rule  rests  upon  the  same 
reasoning  as  does  the  majority  rule 
which  denies  a  recovery  back  of  pay- 
ments on  the  purchase  price  where  the 
vendor  is  ready,  willing,  and  able  to  per- 
form, it  is  not  apparent  why  possession 
should  be  insisted  upon  as  a  condition, 
except  in  jurisdictions  like  Alabama, 
which  are  committed  to  the  minority 
rule  that  permits  recovery  back  of  pay- 
ments on  the  purchase  price,  notwith- 
standing the  vendor's  ability  and  will- 
ingness to  perform,  unless  there  has  been 
such  part  performance  as  to  take  the 
case  out  of  the  statute  of  frauds,  so  that 
the  purchaser  could  have  enforced  it  in 
equity. 

Since,  as  above  shown,  the  rule  which 
permits  the  vendor  to  recover  the  amount 
of  the  note  or  cheek  given  for  the  pur- 
chase price  rests  upon  the  ground  that 
the  action  rests  upon  the  note  or  check, 
and  not  upon  the  oral  agreement  in  rela- 
tion to  the  real  property,  it  is  entirely  in- 
dependent of  any  question  whether  or  not 
the  note  or  check  amounts  to  a  memoran- 
dum of  the  agreement  to  convey  suf- 
ficient to  take  the  contract  out  of  the 
statute;  although  in  Crutchfield  v.  Don- 
athon (Tex.)  supra,  where  the  note  re- 
ferred quite  explicitly  to  the  consider- 
ation, that  was  suggested  as  a  possible 
alternative  ground  for  the  decision.  It 
was,  however,  distinctly  held,  r^ardless 
of  this  point,  that  the  action  might  be 
maintained  on  the  gn^ound  previously 
stated. 

For  the  reasons  just  suggested,  a  case 
like  Oliver  v.  Alabama  Gold  L.  Ins.  Co. 
82  Ala.  417,  2  So.  445,  holding  that  the 
vendor  might  recover  on  a  note  for  the 
purchase  price,  is  not  in  point,  since,  al- 
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tboogh  the  contract  to  sell  and  purchase  | 
had  not  been  signed  by  the  vendor,  and . 
therefore  could  not  be  enforced  against  | 
him,  it  had  been  signed  by  the  purchaser,  i 
"the  party  to  be  charged,"  bo  that  an  ac- 
tion  would   lie   on   the   contract    itself 
a^^inst  him,  it  not  being  necessary  that 
it  be  signed  by  both  parties  (see  note  in 
28  L.R.A.(N.S.)  680). 

So,  a  case  like  Caren  v.  Liebovitz 
(1906)  113  App.  Div.  674,  99  N.  Y.  Supp. 
952,  holding  that  a  vendor  who  had 
signed  the  eontract  might  recover  on  a 
cheek  given  for  the  purchase  price,  is 
not  in  point  here  because  the  contract  to 
sell  had  been  signed  by  the  vendor,  and 
that  satisfied  the  requirement  of  the 
New  York  statute  that  the  eontract  be 
signed  by  the  party  by  whom  the  sale  or 
lease  is  to  be  made.  In  this  ease  the  con- 
tract was  undoubtedly  mutually  enforce- 
able (see  note  in  28  L.B.A.(N.S.)  680). 

On  the  other  hand,  a  ease  like  Moore 
T.  PoweU  (1894)  6  Tex.  Civ.  App.  43,  25 
S.  W.  472,  holding  that  the  statute  of 
frauds  was  not  satisfied  by  the  signing 
and  delivery  of  a  check  for  the  purchase 
price,  ia  not  opposed  to  the  rule  permit- 
ting a  recovery  on  the  note  or  cheek 
where  the  vendor  is  willing  and  able  to 
perform,  since  the  action  was  not  on  the 
check,  but  was  for  the  speeiRe  perfonn- 
anee  of  the  contract  of  sale  and  purohase. 

Heeetsity  of  tender  of  perf  ormajioe  by 
parcliaser. 

In  jurisdictions  committed  to  the  ma- 
jority rule,  denying  the  vendee's  right 
to  recover  back  the  payments  on  the  pur- 
chase price  where  the  vendor  is  ready, 
able,  and  willing  to  convey,  it  would 
seem  that,  as  a  condition  of  plaintiff's 
cause  of  action,  he  must  all^e  and  prove 
a  tender  of  performance  on  his  own  part 
in  order  to  put  the  vendor  in  default,  un- 
less such  tender  is  excused. 

Thus,  to  entitle  the  vendee,  under  a 
parol  eontract,  to  recover  back  the 
amount  paid,  he  must  allege  and  show 
that  he  has  paid  or  offered  to  pay  the  bal- 
ance of  the  consideration;  an  allegation 
of  a  refusal  to  convey  is  not  sufficient,  as 
it  is  not  incumbent  upon  the  vendor  to 
convey  until  the  consideration  has  been 
paid  or  there  has  been  an  offer  to  pay. 
Laffey  v.  Kaufman  (1901)  134  OaL  391, 
86  Am.  St.  Kep.  283,  66  Pac.  471. 

If  a  party  who  receives  money  or  its 
equivalent  under  a  parol  contract  to  con- 
vey property  afterwards  repudiates  it, 
the  law  will  raise  an  assumpsit  on  his 
part  to  refund  the  payment  received,  for 
he  shall  not  retain  the  money  under  the 
contract  while  he  denies  his  obligation  to 
LR.A.1916D. 


perform  it;  but  until  he  refuses  to  per-  " 
form  it,  the  law  will  not  imply  a  promise 
to  refund  the  payment  received  under  it. 
Crabtree  v.  WeUes  (1867)  19  IlL  55. 
The  vendee,  therefore,  has  no  cause  of 
action  to  recover  the  part  of  the  pur- 
chase price  paid  until  he  has  placed  him- 
self in  a  proper  position  by  demanding 
of  the  vendor  that  he  go  on  and  perform 
the  parol  agreement  upon  tendering  the 
balance  of  the  purchase  price,  and  the 
vendor  has  thereupon  refused  to  comply. 
The  vendee  may  not  recover  without 
showing  that  the  vendor  is  either  unable 
or  unwilling  to  make  title.  Lewis  v. 
Whitnell  (1827)  5  T.  B.  Mon.  (Ky.)  191. 
The  vendee  may  not  recover  without 
showing  that  he  was  ready  and  willing 
to  perform.  Cave  v.  Osborne  (1907)j 
193  Mass.  482,  79  N.  E.  794, 

In  Northrup  v.  Mead  (1907)  121  App.' 
Div.  385, 106  N.  Y.  Supp.  150,  it  was  held 
that  plaintiff,  who  performed  services  in 
consideration  of  an  agreement  that  cer- 
tain real  property  should  belong  to  him 
upon  the  death  of  the  promisor,  could 
not  enforce  a  claim  against  the  estate 
for  the  consideration  rendered  without 
demanding  a  deed  or  performance  from 
the  heirs  of  the  vendor,  to  put  them  in 
default. 

The  vendee  may  recover  if  the  vendor, 
on  proper  demand,  refuses,  to  perform. 
Bedell  v.  Tracy  <1892)  65  Vt  494,  26  Atl. 
1031. 

The  vendee  may  not  recover  unless  he 
shows  a  tender  of  compliance  on  his 
part,  and  a  refusal  of  compliance  on  the 
part  of  the  vendor.  Commack  v.  Prather 
(1903)  —  Tex.  Civ.  App.  — ,  74  S.  W. 
364. 

Tender  of  performance  by  the  vendee 
is  unnecessary  where  the  vendor  has 
brought  ejectment  to  recover  the  land 
(Hairston  v.  Jaudon  (1869)  42  Miss. 
380) ;  or  has  refused  to  perform  (Welch 
V.  Darling  (1886)  59  Vt.  136,  7  Atl.  547; 
Cook  V.  Daggett  (1861)  2  Allen  (Mass.) 
439) ;  or  has  repudiated  the  contract 
(Durham  v.  Wick  (1904)  210  Pa.  128, 
105  Am.  St.  Rep.  789,  59  Atl.  824,  2  Ann. 
Cas.  929) ;  or  has  conveyed  to  a  third  per- 
son (Bennett  v.  Phelps  (1867)  12  Minn. 
326,  Gil.  216;  Richards  v.  AUen  (1840) 
17  Me.  296;  Bassett  v.  Bassett  (1867)  55 
Me.  127). 

So,  while  ordinarily  a  previous  demand 
for  the  return  of  the  money  is  essential 
to  a  recovery,  such  a  demand  may  be  dis- 
pensed with  where  the  circumstances 
show  conclusively  that  it  would  have 
been  unavailing.  Frey  v.  Stangl  (Iowa) 
ante,  462. 
In  Prey  v.  Stangl  (Iowa)  supra,  it  is 
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stated  that  even  though  plaintrS  does 
not  perform  as  agreed,  recovery  of  the 
money  paid  in  part  performance  ought 
not  to  be  denied,  unless  it  affirmatively 
appears  that  the  defendant  was  ready, 
willing,  and  able  to  perform  on  his  part. 
In  this  case,  however,  defendant  had  in- 
terposed the  statute  of  frauds  against 
the  establishment  of  the  oral  contract  to 
convey,  and  so  had  in  effect  repudiated 
it. 

In  Bedinger  v.  Whittamore  (1829)  2 
J.  J.  Marsh.  (Ky.)  552,  the  statement  is 
that  the  vendee  may  not  recover  where 
the  seller,  by  way  of  defense  to  the  ac- 
tion, shows  ability  to  perform  and 
tenders  performance  of  the  contract;  but 
it  is  apparently  a  mere  accidental  vari- 
ation in  the  statement  of  the  substantive 
rule,  and  probably  is  not  intended  to  im- 
ply that  ability  and  willingness  to  per- 
form is  an  af&rmative  defense. 

Iden. 

Generally  as  to  right  of  vendee  under 
an  executory  contract  to  a  lien  on  the 
land  for  the  amount  paid  thereon  where 
the  contract  fails  or  is  rescinded,  see 
note  to  Davis  v.  Bosenzweig  Realty  Oper- 
ating Co.  20  L.B.A.(N.S.)  175. 

It  is  generally  held  that  if  the  circum- 
stances are  such  as  to  permit  a  recovery 
back  by  the  purchaser  of  the  payments  of 
the  purchase  prioe,  made  under  an  agree- 
ment for  the  sale  of  land  within  the  stat- 
ute of  frauds,  he  is  entitled  to  a  lien  on 
the  premises  therefor  if  he  ia  in  posses- 
sion. M'Campbell  v.  M'Campbell  (1824) 
5  Litt.  (Ky.)  94, 15  Am.  Dee.  48;  Brown 
v.  East  (1827)  5  T.  B.  Mon.  (Ky.)  405; 
Usher  v.  Flood  (1885)  83  Ky.  552;  Asher 
V.  Brock  (1894)  95  Ky.  270,  24  S.  W. 
1070;  ElUott  V.  Walker  (1911)  145  Ky. 
71,  140  S.  W.  51;  Padgett  v.  Decker 
(1911)  145  Ky.  227,  140  S.  W.  152  (lien 
for  payments  and  improvements) ;  Rhine- 
hart  V.  KeUey  (1911)  145  Ky.  470,  140 
S.  W.  653  (lien  for  purchase  money,  with 
interest,  and  enhanced  value  by  perma- 
nent improvements) ;  Taylor  v.  Johnson 
(1882)  3  Ky.  L.  Rep.  615;  Hieronymus  v. 
Chenowith  (1886)  7  Ky.  L.  Rep.  610 
(abstract) ;  Hoskins  v.  Chapel  (1886)  7 
Ky.  L.  Rep.  611;  Sewell  v.  Adams  (1886) 
7  Ky.  L.  Rep.  611  (abstract);  Cumutte 
V.  Cumutte  (1900)  21  Ky.  L.  Rep.  1422, 
55  8.  W.  422  (lien  for  money  paid,  but 
not  for  interest,  as  vendee  had  use  of 
property) ;  Lyttle  v.  Davidson,  23  Ky.  L. 
Rep.  2262,  67  S.  W.  34;  Hilton  v.  Dun- 
can (1860)  1  Coldw.  (Tenn.)  314  (hold- 
ing that  equity  has  power,  as  an  incident 
to  the  rescission,  to  declare  a  lien  for  the 

Purchase  money,  distinguishing  McNew 
.R.A.1916D. 


V.  Toby  (1845)  6  Humph.  (Tenn.)  27); 
Chrisenberry  v.  Wylie  (1899)  —  Tenn. 
— ,  54  S.  W.  49  (vendee  has  equitable 
lien  for  amount  paid  where  vendor  re- 
fused to  convey) ;  Vaughn  v.  Vai^hn 
(1898)  100  Tenn.  282,  45  S.  W.  677 
(ejectment;  vendee  entitled  to  have  a 
lien  for  payments,  with  interest,  de- 
clared on  the  land) . 

Where  one  takes  possession  of  land 
under  a  parol  purchase,  although  he  can- 
not defeat  an  action  for  its  recovery  by 
the  holder  of  the  legal  title,  or  enforce 
a  specific  performance,  he  has  a  resist- 
ing equity  which  entitles  him  to  a  lien 
upon  the  land  for  the  consideration  paid 
for  it,  and  the  enhanced  value  given  the 
land  by  such  lasting  and  valuable  im- 
provements as  he  may,  in  good  faith, 
have  put  upon  it.  But  he  is  chaigeable 
with  rent  during  his  occupancy  thereof; 
and,  in  adjusting  the  rights  of  the  parties 
in  such  a  state  of  case,  the  correct  rule 
as  to  the  quantum  of  rents  is  that  they 
should  be  regulated  by  the  interest  on 
the  consideration  and  on  the  value  of  the 
improvements,  being  neither  greator  nor 
less  than  their  united  amount.  Grace  v. 
Gholson  (1914)  159  Ky.  359,  167  S.  W. 
420.  (The  questions  as  to  vendee's  ac- 
countability for  rent  and  his  right  to  in- 
terest are  not  within  the  scope  of  the 
present  note.  See,  as  to  rent,  the  note 
in  L.R.A.  1915E,  405.) 

So  it  has  been  held  that  a  vendee  who 
pays  the  purchase  money  and  makes  im- 
provements cannot  be  ousted  until  the 
vendor  repays  the  purchase  money  and 
makes  compensation  for  the  improve- 
ments. Daniel  v.  Crumpler  (1876)  75 
N.  0.  184;  Pass  v.  Brooks  (1899)  125 
N.  0.  129,  34  S.  E.  228  (modified  in 
(1900)  127  N.  C.  119,  37  S.  E.  151,  as  to 
allowance  for  rental  value, — a  point  not 
within  the  scope  of  this  note).  See  as 
to  protection  of  purchaser  who  has  made 
improvements,  note  in  53  L.R.A.  337. 

A  vendee  under  a  parol  contract  has 
the  right  to  recover  the  purchase  money 
paid,  as  for  money  had  and  received. 
Equity  will  not  require  him  to  surrender 
his  possession  until  the  purchase  money 
is  repaid  to  him,  and  he  is  entitled  to  a 
lien  upon  the  land  until  he  is  reimbursed. 
Possession,  however,  is  essential  to  the 
existence  of  the  lien.  The  lien  exists 
solely  as  a  creature  of  equity,  the  chan- 
cellor refusing  to  enforce  the  vendor's 
legal  rights  until  he  has  done  equity  by 
1  restoring  the  consideration  which  he  has 
received  upon  his  unenforceable  agree- 
ment. But  when  the  vendee  is  no  longer 
in  possession,  it  is  not  necessary  for  the 
'  vendor  to  resort  to  the  chancellor  oi  to 
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a  court  of  law  to  restore  his  property  to 
him.  When  the  vendee  relinquishes  pos- 
session, he  abandons  his  lien;  or  rather, 
he  voluntarily  places  himself  in  a  situ- 
ation where  his  right  to  have  a  lien  en- 
forced in  his  behalf  ceases  to  exist,  not 
because  the  moral  right  is  changed,  but 
because  there  is  no  legal  warrant  in  the 
court  to  enforce  it.  He  still  has  his  le- 
gal right  to  recover  the  purchase  money, 
not  in  the  law's  recognition  of  his  void 
contract,  but  ui>on  the  principle  that  if 
he  pays  money  to  his  vendor  for  a  consid- 
eration which  has  failed,  the  latter  then 
holds  the  money  for  him,  and  impliedly 
promises  to  repay  it  on  demand.  The 
obligation  of  the  vendor  is  personal,  and 
does  not  attach  to  the  land  except  under 
the  circumstances  here  stated.     Wright 


V.  Yates  (1910)  140  Ky.  283,  130  S.  W. 

nil. 

So,  in  Sewell  v.  Adams  (1886)  7  Ey.  L. 
Rep.  611  (abstract),  and  Bishop  v.  Mart- 
in (1901)  23  Ky.  L.  Rep.  1494,  65  S.  W. 
807,  it  is  declared  that  the  vendee  has  no 
lien  where  he  has  not  been  placed  in  pos- 
session. 

A  party  in  possession  of  land  under  a 
parol  contract,  having  paid  the  consid- 
eration, will  be  protected  until  the 
consideration  is  refunded,  and  he  may  in- 
terpose the  defense  whether  the  action  of 
the  vendor  be  at  law  or  in  equity;  but 
his  failure  to  interpose  the  defense  at 
law  affords  no  reason  for  his  going  into  a 
court  of  equity.  Hieronymus  v.  Cheno- 
with  (1886)  7  Ky.  L.  Rep.  610  (abstract). 

G.  H.  P. 


NEW   JERSETT  COURT  OF  ERRORS 
AND  APPEALS. 

FOSTER  F.  BIRCH,  Appt., 

V. 

WILLIAM  H.  BAKER  et  al. 

(85  N.  J.  L.  660,  90  Atl.  297.) 

Vendor  and  purchaser  —  oral  promise 
to  pay  consideration  —  statute  of 
frands. 

Where  a  written  contract  for  the  sale  of 
land  is  executed  by  delivery  and  acceptance 
of  a  conveyance  passing  the  title,  a  previ- 
ous oral  promise  to  pay  the  consideration, 
whether  the  conveyance  be  to  the  promisor 
or  to  his  nominee,  is  not  within  the  statute 
of  frauds;  for  the  consideration  of  the 
promise  is  executed,  and  the  law  implies  a 
debt  recoverable  in  assumpsit  when  there 
has  been  a  previous  request  by  the  defend- 
ant to  convey  to  him  or  his  nominee, 
coupled  with  circumstances  showing  that 
both  parties  expected  that  the  plaintiff 
would  be  recompensed  for  complying  with 
such  request;  and  the  action  is  not  limited 
to  cases  where  money  alone  has  been  ex- 
pended, but  extends  to  those  where  money, 
securities,  and  land  have  been  parted  with 
on  an  previous  express  request.  Such  prom- 
ise is  taken  out  of  the  statute  of  frauds  by 
an  executed  and  accepted  conveyance,  for 
it  is  an  assumpsit  to  pay  for  land,  and  not 
a  contract  for  the  sale  of  land. 
For  other  cases,  see  Contracts,  I.  e,  8,  6,  in 

Dig.  1-52  y.  8. 

(Gummere,     Ch.     J.,     and     Minturn     and 
Kalisch,  JJ.,  dissent.) 

Headnote  by  Beboen,  J. 

Note.  —  As  to  action  for  purchase  price 
on  oral  contract  for  sale  of  land  where  the 
deed  has  been  delivered,  see  note  to  Malzer 
V.  Schisler,  61  L.R.A.(N.S.)    77. 

Hie  right  of  vendee  to  recover  back  pay- 
L.R.A1916D. 


(March  16,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Moon's  County  Citcuit  of  the  Su- 
preme Court  granting  a  nonsuit  in  an  action 
brought  to  recover,  under  an  express  oral 
promise,  a  certain  amount  in  consideration 
of  a  conveyance  by  him  under  a  written 
agreement  for  the  sale  of  land.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  King  &  Vogt,  for  appellant: 

This  case  is  not  within  the  prohibition 
of  the  statute  of  frauds  and  perjuries. 

Browne,  SUt.  Fr.  §  263;  Boyd  v.  Stone, 
11  Mass.  346;  King  v.  Haana,  9  B.  Mon. 
369;  Doggett  v.  Paterson,  18  Tex.  158; 
Evans  v.  Hardeman,  15  Tex.  480;  Natchez 
V.  Vandervelde,  31  Miss.  706,  66  Am.  Dec. 
581;  Miller  v.  Roberts,  18  Tex.  16,  67  Am. 
Dec.  688;  Graves  v.  Graves,  45  N.  H.  323; 
Ford  V.  Finney,  35  Ga.  258;  Gwaltney  v. 
Wheeler,  26  Ind.  416;  Godden  v.  Pierson,  42 
Ala.  374;  Aicardi  v.  Craig,  42  Ala.  314; 
Wetherbee  v.  Potter,  99  Mass.  361;  Dow  v. 
Way,  64  Barb.  257;  Felch  v.  Taylor,  13 
Pick.  136;  Gully  v,  Grubbs,  1  J.  J.  Marsh. 
387;  Wilkinson  v.  Scott,  17  Mass.  251; 
Pomeroy  v.  Winship,  12  Mass.  523,  7  Am. 
Dec.  91;  Nibert  v.  Baghurst,  47  N.  J.  Eq. 
207,  20  Atl.  252;  Spengeman  v.  Palestine 
Bldg.  Asso.  60  N.  J.  L.  358,  37  Atl.  723. 

To  give  a  consideration  value  suflBcient 
for  the  support  of  a  promise,  it  must  be 
either  such  as  deprived  the  person  to  whom 
the  promise  was  made  of  a  right  which  he 
before  possessed,  or  else  conferred  upon  the 
other  party  a  benefit  which  he  otherwise 
would  not  have  had. 


ments  made  upon  a  contract  for  the  sale 
of  land  which  does  not  satisfy  the  statute 
of  frauds  is  considered  in  the  annotation 
following  Cook  v.  Griffith,  ante,  468. 
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Conover    v.    Stillwcll,    34   N.    J.   L.   54; 

Headley  v.  Leavitt,  65  N.  J.  Eq.  753,  55 

Atl.  731. 
An  action  can  be  maintained  in  aasump- 

sit  upon  the  contract  of  tbe  defendants  to 

pay- 
Force  T.  Haines,  17  N.  J.  L.  386;  Glover 

V.  Collins,  18  N.  J.  L.  234 ;  Smith  v.  Smith, 

28  N.  J.  L.  208,  78  Am.  Dec.  49;  Cook  t. 

Linn,  19  N.  J.  L.  11,  2  Mor.  Min.  Rep.  49; 

Hovt  V.  Hoyt,  16  N.  J.  L.  146;  Ainslee  v. 

Wiison,  7  Cow.  662,  17  Am.  Dec.  532;  Gay 

V.  Mooney,  67  N.  J.  L.  27,  50  Atl.  596. 
Messrs.  Benjamin  W.  ElUcott  and  Wll- 

lard  W.  Cutler  for  appellees. 


Bergen,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  and  the  five  defendants,  be- 
ing residents  of  the  town  of  Dover,  were 
interested  in  procuring  tbe  Sims-Kent  Com- 
pany to  locate  there  a  manufacturing  plant, 
and  to  accomplish  this  entered  into  nego- 
tiations with  the  company,  which  resulted 
in  a  written  agreement  between  the  plaintiff 
and  the  defendants  as  joint  contractors,  and 
the  company,  in  which  the  plaintiff  and  the 
defendants  agreed  "to  secure  and  convey  to 
said  company  In  fee  simple  the  title  of 
said  land  and  premises  from  the  said  Foster 
F.  Birch,"  the  premises  being  a  tract  of 
land  in  Dover  belonging  to  the  plaintiff. 
In  consideration  of  this  conveyance,  to  be 
without  cost  to  it,  the  Sims-Kent  Company 
agreed  to  erect  its  factory  on  the  lands. 
The  plaintiff  subsequently  conveyed  the  land 
to  the  company,  and  it  erected  thereon  its 
factory.  The  plaintiff,  claiming  that  the 
defendants,  to  induce  him  to  make  the  con- 
veyance to  the  Sims-Kent  Company  accord- 
ing to  their  contract,  promised  orally  to 
pay  him  $2,000  of  the  consideration  price 
and,  upon  their  refusal  to  pay,  brought 
this  suit  against  tbe  defendants  on  their 
oral  promise.  There  was  evidence  from 
which  it  could  be  inferred  that  the  defend- 
ants, to  induce  plaintiff  to  enter  into  the 
contract,  and  subsequently  convey  the  land 
to  the  Sims-Kent  Company,  promised  to 
pay  him  $2,000.  The  trial  court  ordered  a 
judgment  of  nonsuit,  from  which  plaintiff 
appeals,  and  the  defendants  now  seek  to 
sustain  tbe  nonsuit  upon  the  ground  that 
the  oral  promise  was  one  concerning  the 
sale  of  lands,  and,  not  being  in  writing,  void 
under  tbe  statute  for  the  prevention  of 
frauds  and  perjuries  (Comp.  Stat.  2610), 
§  5  of  which  prohibits  an  action  to  charge 
any  person  "upon  any  contract  or  sale  of 
lands,  tenements,  or  hereditaments,  or  any 
interest  In,  or  concerning  them,"  unless  the 
L.R.A.1916D. 


agreement  be  in  writing,  signed  by  tbe  per- 
son charged. 

This  case  was  before  the  supreme  court 
on  a  rule  to  show  cause,  where  it  was  held 
that  such  a  promise  was  within  tbe  statute 
(79  N.  J.  L.  10,  74  Atl.  151),  and  on  the 
second  trial,  the  judge  at  circuit,  following 
tbe  judgment  of  the  supreme  court,  ordered 
the  nonsuit.  Tbe  plaintiff  having  appealed 
from  the  judgment  of  nonsuit,  tbe  question 
presented  is  whether  a  promise,  not  in  writ- 
ing, to  pay  the  owner  of  lands  an  agreed 
consideration  if  be  convey  the  land  to  one 
in  performance  of  a  written  contract  by  the 
promisor  to  secure  such  conveyance,  and  the 
owner  does  convey  as  requested,  relying 
upon  such  promise,  is  enforceable  as  not 
being  barred  by  tbe  statute  of  frauds. 

That  a  vendor  may  recover  in  assumpsit 
upon  an  oral  promise  by  the  vendee  to  pay 
the  consideration  agreed  upon  for  land  con- 
veyed, and  that  such  promise  is  not  within 
the  statute,  has  the  sanction  both  of  legal 
reasoning  and  adjudged  cases.  It  was  ao 
held  by  the  supreme  court  of  this  state  in 
Murray  v.  Schuldt,  73  K.  J.  L.  489,  63  Atl. 
904,  where  tbe  court  said  that,  "tbe  prop- 
erty having  been  conveyed  to  the  defendant, 
the  plaintiff's  action  was  not  upon  the  ex- 
press contract  of  sale,  but  upon  the  debt 
which  arose  upon  the  conveyance,"  and  that 
such  promise  was  not  within  the  statute. 

So,  in  Spengeman  v.  Palestine  Bldg.  Aeso. 
60  N.  J.  L.  357,  37  Atl.  723,  where  tbe 
prosecutor,  who  was  vendor's  broker,  in- 
duced the  defendant  in  certiorari,  the  plain- 
tiff below,  to  purchase  real  estate  upon  his 
oral  promise  that  he  would  allow  plaintiff 
bis  commission  as  broker  in  reduction  of 
tbe  purchase  price,  and  after  conveyance 
and  payment  of  the  purchase  price,  the 
prosecutor,  having  collected  the  commission 
from  the  vendor,  refused  to  carry  out  his 
promise,  and,  being  sued,  set  up,  among 
other  defenses,  that  his  promise  was  a  con- 
tract for  "sale  of  lands,  or  an  interest  in  or 
concerning  them,"  and  not  enforceable  be- 
cause :of  tbe  statute.  In  sustaining  plain- 
tiff's right  to  recover,  Mr.  Justice  Dixon 
said:  "The  present  action,  according  to  our 
view,  is  maintained,  not  upon  tbe  expreaa 
agreement,  but  to  enforce  an  implied  obli- 
gation arising  in  part  from  what  the  plain- 
tiff did  under  tbe  influence  of  that  agree- 
ment." 

In  Bollea  v.  Beach,  22  N.  J.  L.  680,  53 
Am.  Dec.  263,  Beach  agreed  in  writing  to 
sell  a  tract  of  land  to  two  persons  or  their 
assigns  who  were  to  associate  themselTes 
with  others  and  form  a  company  to  dispose 
of  it  in  parcels  at  public  auction.  Beach  to 
make  conveyances  to  such  persons  as  the 
so-called  company  might  require,  and  upon 
their  request  be  conveyed  a  portion  to  Holies, 


Digitized  by 


Google 


BIECH  V.  BAKER. 


487 


subject  to  a  mortgage  previously  given 
by  Beach,  the  amount  of  which  was  allowed 
to  BoUea  by  the  company  when  they  collect- 
ed the  consideration  from  him,  and  in  the 
settlement  with  Beach  deducted,  from  the 
price  it  had  agreed  to  pay,  tlie  amount  al- 
lowed Bolles,  he  having  orally  agreed  to 
pay  the  mortgage.  Tliere  was  no  contract 
for  sale  between  the  actual  parties  to  the 
deed.  The  only  written  contract  with  the 
vendee,  prior  to  the  delivery  of  the  deed, 
was  the  conditions  of  the  sale  made  by  the 
company  which  were  carried  out  by  the  deed 
from  Beach  to  their  nominee,  Bolles.  The 
deed  acknowledged  payment  of  the  consider- 
ation without  reference  to  the  mortgage,  or 
written  assumption  of  its  payment,  and,  the 
vendee  refusing  to  pay  the  mortgage,  Beach, 
being  obligated  on  his  bond  it  was  given 
to  secure,  was  compelled  to  take  care  of  the 
mortgage,  and  then  brought  his  suit  in  as- 
sumpsit against  Bolles  to  recover  the  sum 
"in  part  payment  of  the  consideration  money 
of  the  deed  of  conveyance."  The  defense  set 
up  was  that  Beach  was  estopped  by  the  re- 
citals in  his  deed  to  deny  payment  of  the 
consideration,  and  that  the  agreement,  not 
being  in  writing,  was  void  under  the  stat- 
ute of  frauds.  This  court  held,  on  error, 
that  the  evidence  of  the  agreement  did  not 
affect  the  operation  of  the  deed,  but  only 
the  character  and  extent  of  the  payment  of 
the  consideration,  and  was  therefore  not 
within  the  statute,  and  that  the  acknowl- 
edgment of  payment  of  the  consideration, 
while  it  could  not  be  denied  by  the  grantor 
for  tlte  purpose  of  destroying  the  effect  and 
operation  of  the  deed,  it  could  be  for  the 
purpose  of  recovering  the  consideration 
money,  and,  further,  that,  although  the  con- 
sideration when  paid  became  so  much  paid 
for  the  account  of  "the  committee  of  specu- 
lators," yet,  as  it  was  to  be  paid  to  Beach 
as  purchase  money,  he  was  the  party  in  in- 
terest and  entitled  to  sue.  As  there  was 
no  proof  of  any  agreement  by  the  vendee 
with  the  vendor  to  pay  the  consideration 
price,  it  would  seem  that  the  right  of  re- 
covery was  based  either  upon  the  promise 
of  Bolles  to  pay  the  committee,  or  upon  an 
implied  promise  to  pay  the  vendor,  upon 
conveyance,  but  in  any  event  the  committee, 
or  the  two  contracting  purchasers,  were 
bound  to  pay  the  consideration  to  Beach 
when  he  conveyed  to  their  nominee  upon 
request,  and  the  action  affirmed  simply 
avoided  circuity  of  action  if  based  upon 
their  contract  with  Bolles  to  appropriate 
the  consideration  money  left  in  his  hands 
for  the  discharge  of  the  mortgage.  While 
this  case  is  not  precisely  like  the  one  under 
review,  it  recognizes  the  principle  that  the 
consideration  for  lands  conveyed  may  be  re- 
covered by  the  grantor  from  the  vendee 
T.,.R.A.1916D. 


I  without  a  previous  written  contract  between 
them,  and  alM  that  the  promise  tbpa.y'tV^ 
consideration  is  not  within  the  statute  of' 
frauds  as  a  sale  of  land,  or  of  an  interest 
therein. 

In  Brackctt  v.  Evans,  1  Cush.  79,  it  was 
held  that  "a  party  who  receives  a  grant  of 
land,  on  his  promise  to  pay  for  it,  cannot 
avoid  payment  by  showing  that  the  promise 
was  not  in  writing." 

In  Bowen  v.  Bell,  20  Johns.  338,  11  Am. 
Dec.  286,  the  parties  owned  a  tract  of  land 
as  tenants  in  common, — one  four  sixths  and 
the  other  two  sixths, — which  they  agreed 
to  divide  equally,  one  party  to  pay  the  other 
one  sixth.  The  conveyances  were  made,  but 
the  promisor  refused  to  pay  for  the  one 
sixth,  for  which  the  promisee  brought  suit 
in  assumpsit.  Proof  of  the  promise  to  pay 
was  objected  to  upon  the  ground  that  it 
was  within  the  statute  of  frauds,  biut  the 
supreme  court  held  against  this  contention, 
for  the  reason  that  "this  action  is  not  on 
a  contract  for  the  sale  of  lands,  or  an^  in- 
terest in  lands.  The  law  raises  a  promise 
to  pay,  and  in  such  case  it  is  not  within 
the  statute  of  frauds,  although  it  be  raised 
from  an  agreement  concerning  an  interest 
in  lands,"— citing  Shephard  v.  Little,  14 
Johns.  210,  where  it  is  held  that  assumpsit 
will  lie  to  recover  the  consideration  for 
lands  sold  and  conveyed. 

In  Wetherbee  v.  Potter,  99  Mass.  354,  two 
of  four  purchasers  of  real  estate  agreed  to 
furnish  the  consideration  price,  and  the  two 
agreed  that  one  should  pay  the  entire  sum 
upon  the  promise  of  the  other  that  he  would 
reimburse  him  to  the  extent  of  one  half 
of  the  cost.  In  an  action  in  assumpsit 
for  the  one  half  of  the  cost,  the  defendant 
set  up  the  statute  of  frauds.  The  court 
held  that,  although  the  money  was  advanced 
for  the  purpose  of  purchasing  real  estate 
and  upon  an  oral  agreement  to  that  effect, 
it  is  not  of  itself  a  contract  for  the  sale  of 
land,  and  if  the  money  be  in  effect  advanced 
before  the  request  is  revoked,  an  actioh  upon 
such  promise  is  not  forbidden  by  the  stat- 
ute. 

And  also  in  Root  v.  Burt,  118  Mass.  521, 
it  was  held,  in  a  suit  to  recover  the  price 
of  land  sold  and  conveyed,  that  as  a  con- 
tract for  the  sale  of  lands,  it  is  taken  out 
of  the  statute  by  an  executed  and  accepted 
conveyance. 

In  Lewis  v.  Grimes,  7  J.  J.  Marsh.  336, 
the  action  was  in  assumpsit  to  recover  part 
of  the  consideration  promised  by  defendant, 
and  the  court  held:  "An  assumpsit  to  pay 
for  land  is  not  a  'contract  for  the  sale  of 
land.'  Neither  the  letter,  policy,  nor  object 
of  the  statute  of  frauds  and  perjuries 
should  be  deemed  to  embrace  or  apply  to  a 
promise,  express  or  implied,  to  pay  for  land 


Digitized  by 


Google 


488 


NEW  JERSEY  COURT  OF  ERRORS  AND  APPEALS. 


which  the  vendor  had  conveyed  or  covenant- 
ed to  convey.  .  .  .  Surely  a  conveyance 
of  land,  or  a  covenant  to  convey  land,  would 
be  a  legal  and  sufficient  consideration  for 
a  binding  promise  to  pay  its  actual  or  con- 
ventional value."  A  right  of  action  to  re- 
cover the  consideration  of  land  already  con- 
veyed, based  upon  an  oral  promise,  is  also 
declared  in  Thayer  v.  Viles,  23  Vt.  494.  In 
the  case  under  review,  the  defendants  had 
in  writing  contracted  to  "secure  and  con- 
vey to  said  company  in  fee  simple"  land  the 
title  to  which  was  vested  in  the  plaintiff. 
This  was  a  binding  contract  which  the  de- 
fendants fulfilled  by  inducing  plaintiff  to 
convey  upon  their  oral  promise  to  pay  him 
a  portion  of  the  consideration  money.  He, 
relying  upon  that  promise,  parted  with  his 
land  to  tiie  party  the  defendants  had  con- 
tracted with,  thus  completing  for  them  the 
sale  they  had  in  writing  agreed  to  secure, 
and  thereby  relieving  them  from  their  obli- 
gation to  the  vendee  concerning  the  sale  of 
the  land,  or  of  any  interest  therein,  which 
is  a  sufficient  and  l^al  consideration  for 
their  promise.  Having  by  their  promise  to 
plaintiff  been  enabled  to  fulfil  their  written 
obligation,  binding  imder  the  statute,  it 
would  further  the  perpetration  of  a  fraud 
of  most  flagrant  character  to  allow  the  de- 
fendants to  escape  carrying  out  their  bar- 
gain with  the  landowner,  and  this  ought 
not  to  be  permitted,  unless  their  promise 
is  barred  by  the  statute,  and  we  think  it  is 
not.  If  the  conveyance  had  been  made  to 
the  defendants,  their  promise,  although  oral, 
to  pay  the  consideration,  would  not  be  with- 
in the  statute,  and  their  legal  obligation 
to  the  vendor  is  not  altered  because  be  con- 
veys to  their  nominee  instead  of  to  them; 
for  they  get  a  benefit  from  the  conveyance 
in  either  event,  and  it  is  illogical  to  argue 
that  what  the  plaintiff  did  for  the  defend- 
ants at  their  request  was  not  a  performance 
of  their  contract  by  the  plaintiff,  who  ad- 
vanced his  land  for  their  exoneration. 
Whether  it  was  money  or  land  which  they 
had  contracted  to  supply,  and  which  the 
plaintiff  supplied  for  them,  is  of  no  conse- 
quence, for,  as  was  well  said  by  Chief  Jus- 
tice Homblower  in  Cook  v.  Linn,  19  N.  J. 
L.  11,  2  Mor.  Min.  Rep.  49,  whenever  the 
plaintiff  has  discharged  an  obligation  of  the 
defendant  "to  any  other  person,  by  applying 
his  own  money,  goods,  chattels,  securities, 
or  lands  to  such  discharge,  he  may  recover 
the  amount  so  paid  or  satisfied,  in  an  action 
of  general  indebitatus  assumpsit  for  money 
paid." 

In  Woodward  v.  Smith,  7  Ala.  112,  S. 
agreed  with  0.  to  sell  him  a  tract  of  land, 
but  when  the  conveyance  was  about  to  be 
made,  it  was  discovered  that  the  title  to  a 
part  of  the  tract  was  in  the  vendor's  son, 
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who  at  his  father's  request  conveyed  his 
tract  to  O.  In  a  suit  for  money  liad  and 
received  by  the  son  to  recover  compensation 
from  his  father's  estate  for  the  land  con- 
veyed at  his  father's  request,  it  was  held 
that  the  promise  of  the  father  to  pay  the 
son  was  not  within  the  statute.  "Indeed 
we  cannot  perceive  any  sound  distinction 
between  a  conveyance  to  the  bargainee  of 
land  and  a  conveyance  to  one  at  his  nomina- 
tion; and  we  have  heretofore  held  that  as- 
sumpsit might  be  brought  when  a  deed  had 
been  executed  and  accepted,  although  the 
contract  of  purchase  was  oral  only." 

To  the  same  effect  is  Follmer  v.  Dale,  9 
Pa.  83,  where  Dale  conveyed  to  one  Carman, 
in  consideration  of  the  oral  promise  of  Foll- 
mer that  he  would  pay  the  consideration  if 
conveyance  was  made  to  Carman.  The  deed 
was  made.  Carman  entered  into  possession, 
and  Dale  brought  suit  against  Follmer  as 
guarantor.  The  defense  was  that  the  prom- 
ise to  pay  the  consideration  was  not  in 
writing,  and  therefore  void  under  the  stat- 
ute. The  court  held  in  effect  that,  as  Dale 
would  not  have  conveyed  without  the 
promise  of  Follmer  to  pay,  the  promise  was 
not  within  the  statute,  and  said:  "To  en- 
able Follmer  to  cut  himself  loose  from  the 
contract  would  encourage,  not  prevent, 
fraud."  We  have  no  doubt  that  where  a 
sale  of  land  is  executed  by  delivery  and  ac- 
ceptance of  a  conveyance  passing  the  title, 
a  previous  oral  promise  to  pay  the  consider- 
ation, whether  the  conveyance  be  to  the 
promisor  or  to  his  nominee,  is  not  within 
the  statute  of  frauds,  for  the  consideration 
of  the  promise  is  executed,  and  the  law  im- 
plies a  debt  recoverable  in  assumpsit,  when 
there  has  been  a  previous  request  by  the 
defendant  to  convey  to  him,  or  to  his  nomi- 
nee, coupled  with  circumstances  showing 
that  both  parties  expected  that  plaintiff 
would  be  recompensed  for  complying  with 
such  request,  and  the  action  is  not  limited 
to  cases  where  money  alone  has  been  ex- 
pended, but  extends  to  those  where  goods, 
securities,  or  land  have  been  parted  with  on 
a  previous  express  request. 

It  is  not  without  significance  that  these 
defendants,  in  the  contract  they  made  with 
the  Sims-Kent  Company,  required  it  to  de- 
posit in  the  bank  a  sum  of  money  subject 
to  their  order,  or  to  the  order  of  a  major- 
ity contracting  to  convey,  as  a  guaranty 
that  after  conveyance  that  company  would 
proceed  to  erect  the  factory  on  the  land. 
The  sum  required  to  be  deposited  was  not 
the  full  consideration  named  in  the  deed, 
but  only  $2,000,  which  was  the  precise  sum 
which  plaintiff's  case  shows  they  promised 
to  pay  him,  and  the  inference  is  permissible 
that  this  was  required  to  secure  the  de- 
fendants for  the  cost  of  the  land,  if  the 
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Sima-Kent    Company    did    not    make    the 
agreed  use  of  it. 

It  further  appears  that  these  defendants 
subsequently  assented  to  the  withdrawal  of 
the  $2,000  by  the  depositing  company  when 
it  had,  to  their  satisfaction,  complied  with 
the  terms  of  its  contract  with  them,  which 
may  be  taken,  until  otherwise  explained,  as 
an  indication  that  the  consideration  which 
defendants  contracted  for  as  the  price  of  the 
conveyance  of  the  land  had  been  fulfilled  by 
their  nominated  vendee  to  their  satisfaction, 
which  would  justify  the  inference  of  an 
accepted  performance  of  the  covenant  con- 
tained in  the  contract  of  sale  beneficial  to 
them. 

In  this  case  there  was  testimony  from 
which  may  be  inferred,  not  only  a  request 
to  convey,  but  a  promise  by  the  defendants 
to  pay  a  part  of  the  value  of  the  land  which 
at  thar  request  the  plaintiff  conveyed  to 
their  nominee  in  satisfaction  of  their  con- 
tract; and  when  plaintiff  advanced  his  land 
to  relieve  these  defendants,  at  their  request, 
the  law  raised  an  implied  promise  by  the 
defendants  so  benefited  to  reimburse  him,  a 
promise  which  has  no  concern  with  the  sale 
of  land  or  of  any  interest  therein.  The 
sale  was  closed  when  plaintiff  conveyed,  and 
nothing  remained  to  be  done  to  complete  the 
sale  of  the  land.  The  promise  which  in- 
duced the  conveyance  became  a  debt  of  those 
who  agreed  to  pay  the  consideration,  en- 
forceable as  an  implied  obligation  arising 
in  part  from  what  the  plaintiff  did  under 
the  influence  of  the  contract.  Spengeman 
V.  Palestine,  Bldg.  Asso.  60  N.  J.  L.  357, 
37  Atl.  723. 

The  appellant  devotes  a  portion  of  his 
brief  to  the  question  whether  the  promise 
was  a  joint  obligation  or  several,  arguing 
that  it  was  joint,  but  the  defendant  does 
not  suggest  or  argue  this  question  in  his 
brief,  nor  was  the  motion  for  nonsuit  put 
upon  tiiat  ground,  but,  assuming  that  it  is 
raised  in  this  case,  there  was  evidence  from 
which  a  jnry  might  find  the  promise  to  be 
joint,  or  joint  and  several,  and  therefore 
that  question  should  have  been  left  to  them 
as  a  question  of  fact.  On  this  question  the 
phintiff  testified  that  when  the  effort  to  in- 
duce the  local  improvement  association  to 
purchase  plaintiff's  land  proved  to  be  un- 
successful, he  proposed  that  five  or  six  of 
the  citizens,  of  whom  he  was  one,  should 
pay  for  the  land,  and  thereupon  the  defend- 
ants and  plaintiff  agreed  with  each  other  to 
purchase  the  land  from  plaintiff  for  the 
Suns-Kent  Company;  that  the  price  was 
finally  fixed  at  $2,500,  of  which  plaintiff 
was  to  contribute  $500,  and  the  balance, 
$2,000,  to  be  paid  to  him  by  the  other  live 
parties.  An  inference  of  a  joint  obligation 
to  pay  may  be  drawn  from  this,  and  there- 
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fore,  even  if  this  question  was  relied'  upon 
by  defendant,  a  nonsuit  would  not  have 
been  proper,  but  the  question  whether  the 
obligation  was  joint  or  several,  depending 
upon  the  testimony,  was  a  jury  question. 

There  was  some  evidence  tending  to  show 
that,  as  between  the  promisors,  they  ex- 
pected each  to  contribute  $400  towards  the 
fund,  but  that  would  not  of  itself  destroy 
their  joint  obligation  to  pay  the  whole  sum 
to  the  plaintiff,  if  a  joint  promise  existed. 

The  argument  is  advanced  that  oral  proof 
of  a  promise  to  pay  the  consideration,  if  the 
vendor,  upon  request  of  the  promisor,  would 
convey  to  a  third  party,  with  whom  the 
promisor  had  contracted  to  secure  a  con- 
veyance of  land  to  the  vendee,  would  sub- 
ject an  alleged  promisor  to  the  danger  of 
false  testimony  tending  to  establish  such 
promise;  but  that  danger  is  inherent  in 
every  case  where  it  is  sought  to  enforce  a 
promise  or  fix  the  legal  liability  of  a  party 
in  the  case  of  any  engagement  clearly  not 
within  the  statute.  And  if,  as  we  hold,  the 
promise  to  pay  the  consideration  for  an 
executed  conveyance,  under  the  circum- 
stances present  in  this  case,  is  not  within 
the  statute,  proof  of  such  promise  is  sub- 
ject to  the  veracity  of  witnesses  as  in  all 
cases  of  like  character. 

The  judgment  imder  review  is  reversed. 

White,  J.,  concurring: 

The  purpose  of  the  statute  of  frauds  is  to 
prevent  fraud.  The  question  of  its  appli- 
cability is  largely  dependent  upon  this  pur- 
pose. The  statute  is  therefore  not  per- 
mitted to  be  invoked  to  perpetrate  an 
equitable  fraud.  Vreeland  v.  Vreeland,  53 
N.  J.  Eq.  387,  32  Atl.  3,  and  cases  there 
cited. 

I  think  that  it  is  because  of  this  well- 
established  doctrine  that  a  parol  contract 
for  the  sale  of  real  estate,  which  has  been 
executed  by  a  conveyance  by  the  vendor  and 
an  acceptance  by  the  vendee,  will  support  an 
action  by  the  vendor  against  the  vendee  for 
the  agreed  purchase  price.  20  Cyc.  231,  and 
cases  there  cited. 

I  am  aware  that  in  Murray  v.  Schuldt, 
73  N.  J.  L.  489,  63  Atl.  904,  the  supreme 
court  said  that  the  recovery  would  be,  not 
upon  the  express  contract,  but  upon  an  im- 
plied contract,  to  pay  for  the  land  so  con- 
veyed; but  what  that  case  really  decided 
was  that  it  was  error  for  the  trial  judge 
to  exclude  evidence  of  the  price  agreed  upon 
in  the  express  parol  contract,  which  seems 
to  me  to  substantiate  my  view  rather  than 
the  one  expressed  in  the  opinion  filed  in 
that  case.  I  cannot  think  that  a  man  who 
has  received  and  accepted  a  conveyance  of 
real  estate  in  pursuance  of  a  parol  contract 
to  pay  therefor  the  sum  of  $10,000  may  es- 
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cape  with  a  payment  of  $3,000  by  proving 
that  to  be  the  real  value  of  the  land;  nor 
that  a  man  who  has  received  a  conveyance 
of  real  estate  in  pursuance  of  a  parol  con- 
tract to  pay'  $3,000  therefor  may  be  re- 
quired to  pay  $10,000  upon  proof  that  such 
was  the  real  value  of  the  property  conveyed. 
Of  course,  it  is  true  that  where  the  parol 
contract  to  sell  real  estate  has  not  been 
carried  out  by  the  conveyance,  money  paid 
for  or  on  account  of  the  purchase  price  may 
be  recovered  back,  or  services,  properly 
measurable  in  money  value,  may  be  re- 
covered for  on  a  quantum  meruit,  both  upon 
an  implied  contract.  Smith  v.  Smith,  28 
N.  J.  L.  208,  78  Am.  Dec.  49;  Cooper  v. 
Colson,  66  N.  J.  Eq.  328,  105  Am.  St.  Rep. 
660,  58  Atl.  337,  1  Ann.  Cas.  997;  Gay  v. 
Mooney,  67  N.  J.  L.  28,  50  Atl.  596.  But 
the  reason  for  this  is  that  the  parol  con- 
tract to  sell  the  real  estate,  not  having  been 
performed,  is  barred  by  the  statute,  and, 
consequently,  the  payment  or  the  perform- 
ance of  services,  being  without  considera- 
tion, and  under  circumstances  negativing  a 
gratuity,  raises  an  implied  contract.  Where 
the .  parol  contract  to  sell  real  estate  has 
been  performed,  however,  by  the  conveyance, 
the  payment  of  the  price,  as  it  seems  to 
me,  is  compelled,  not  upon  the  theory  of  the 
nonexistence  of  the  parol  contract,  but  in 
pursuance  and  enforcement  of  it.  Under 
this  view,  obviously,  a  tender  to  the  vendee 
of  the  conveyance,  duly  executed  by  the 
vendor,  is  not  enough,  although  that  is  all 
the  vendor  can  do,  and  the  contract  may, 
in  a  sense,  be  said  to  be  performed  so  far 
as  he  is  concerned.  But  in  the  absence  of 
acceptance  of  the  conveyance  by  the  vendee, 
the  statute*  interposes  an  absolute  barrier 
to  the  enforcement  of  the  contract.  When, 
however,  the  vendee  has  accepted  the  benefit 
of  performance  of  the  contract  by  the  ven- 
dor, a  new  element  intervenes.  To  permit 
the  vendee  to  then  say  that  the  contract 
could  not  be  enforced  against  him  because 
of  the  statute  would  be  to  permit  him  to 
invoke  the  statute  in  order  to  perpetrate 
the  fraud  of  procuring  a  benefit  on  the 
faith  of  the  promise  to  pay  for  it,  and  then, 
w;hile  retaining  the  benefit,  repudiating  that 
promise.  The  all-important  element,  there- 
fore, is  the  acceptance  by  the  vendee  of  the 
benefit  of  the  performance.  Without  this 
acceptance  there  is  no  fraud,  and  mere  per- 
formance by  the  vendor  is  without  effect 
upon  the  barrier  interposed  by  the  statute. 
I  am  for  this  reason  unable  to  agree  with 
that  portion  of  the  foregoing  opinion  which 
states  that  a  conveyance  by  the  vendor  to, 
and  an  acceptance  of  the  conveyance  by,  a 
third  party,  to  whom,  by  the  terms  of  the 
verbal  contract  of  sale  the  conveyance  was 
to  be  made,  without  further  act  on  the  part 
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.of  the  other  party  to  the  verbal  contract, 
I  the  vendee,  will  suffice  to  take  the  case  out 
I  of  the  prohibition  of  the  statute,  so  that 
the  price  may  be  recovered  from  such 
vendee.  All  that  he  did  was  to  enter  into  a 
verbal  contract  for  the  sale  of  land.  The 
statute  made  that  contract  un<mforceable 
against  him,  unless  he,  by  some  other  act, 
accepted  the  benefit  of  performance  of  that 
contract,  in  which  case  it  would  be  a  fraud 
for  him  to  invoke  the  statute.  He  did  not 
accept  such  benefit.  Where  is  his  fraud  T 
What  has  he  done  to  estop  him  from  claim- 
ing a  protection  (the  statute)  to-day  after 
the  conveyance  to  the  third  party  which 
admittedly  he  had  a  perfect  right  to  claim 
yesterday,  before  such  conveyance?  He  haa 
not  accepted  anything,  nor  has  he  received 
any  benefit.  I  am  unable  to  see  that  he  is 
estopped  from  asking  the  protection  of  the 
statute. 

That  the  situation  presents  an  apt  case 
for  the  application  of  the  statute  goes  al- 
most without  saying.  It  is  difficult  to  im- 
agine a  more  appropriate  subject  for  such 
application  than  one  presented  by  the  pic- 
ture of  an  anxious  seller  and  an  obliging 
impecimious  friendly  buyer  uniting,  for  mu- 
tual interests,  in  a  conveyance  from  the 
former  to  the  latter,  and  in  a  story  of  a 
verbal  contract  by  the  former  with  a  finan- 
cially responsible  third  party,  whereby  the 
payment  of  the  price  is  foisted  upon  such 
third  party.  Surely  a  statute  to  prevent 
fraiid  has  excellent  ground  for  application 
here.  Its  terms  seem  quite  broad  enough  to 
cover  it.  In  fact  it  would  seem  to  have 
covered  it  twice;  once,  as  to  .the  contract 
itself  in  the  prohibition  against  a  verbal 
contract  for  the  sale  of  real  estate,  and 
again,  as  to  the  theory  (viz.,  acceptance  of 
benefit  by  a  third  party)  upon  which  the 
exception  is  proposed  to  be  grounded,  in  its 
prohibition  of  a  verbal  contract  to  pay  the 
debt  of  another. 

It  may  be  that  where  the  vendee  comes 
in  and  admits  the  verbal  contract  and  a  re- 
quest by  him  to  convey  to  the  third  party, 
which  was  done,  he  may  be  estopped  from 
setting  up  the  statute  because  he  has  waived 
its  protection  by  admitting  the  absence  of 
what  it  is  the  purpose  of  the  statute  to  pre- 
vent; but,  where  he  admits  nothing  and 
simply  invokes  the  statute,  I  think  there  is 
every  justification  for  its  intervention. 

I  concur,  however,  in  a  reversal  of  this 
judgment  because  in  this  case  there  was  an 
act  of  acceptance  by  the  vendees,  the  defoid- 
ants,  of  performance  by  the  vendor  of  the 
verbal  contract  of  sale.  That  acceptance 
consisted  in  their  joining  in  a  perfectly 
legal  and  binding  written  contract  with  the 
third  party  (the  Sims  Company),  whereby 
they   obligated   themselves   to   procure   the 
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eonveyance  in  question  to  be  made,  and 
the  subsequent  execution  and  delivery  by  the 
verbal  vendor  of  that  conveyance  to  the 
benefit  of  such  vendees  in  the  discharge  of 
their  said  legal  obligation.  The  vmdees 
legally  bound  tbemaelves  to  procure  the 
making  of  this  conveyance  by  the  vendor, 
who  then,  at  their  request,  discharged  their 
obligation  by  making  it.  Clearly  they  have 
accepted  performance  of  the  verbal  contract 
of  sale,  and  have  received  the  benefit  of  such 
performance.  They  now  propose  to  retain 
that  benefit,  and,  hy  invoking  the  statute,  to 
decline  to  pay  what  they  agreed  to  pay  for 
it.  That  to  permit  them  to  do  so  would 
be  to  sanction  a  use  of  a  statute  for  the 
prevention  of  fraud  to  perpetrate  a  fraud  is 
equally  clear. 


This  view,  which  appears  not  to  have  been 
presented,  or  evidently  was  overlooked, 
when  this  case  was  before  tiie  supreme  court 
on  rule  to  show  cause  (79  N.  J.  h.  10,  74 
Atl.  151),  leads  me  to  concur  in  the  revers- 
al of  the  judgment;  but  I  dissent  from  the 
much  wider  declaration  contained  in  the 
majority  opinion,  not  only  because  I  think 
it  is  not  involved  in  the  decision  of  this 
case,  but  because  it  leaves  wide  open  one 
of  the  doors  leading  to  the  perpetration  of 
fraud,  which,  in  my  judgment,  it  was  the 
expressed  purpose  of  the  statute  to  close. 

Gonunere,  Oh.  J.,  and  Mlntnm  and 
Kalisch,  JJ.,  dissent. 


KANSAS  STTPREME  COURT. 

LUTHER  C.  BAILEY 

V. 

CITY  OF  TOPEKA  et  al. 

(97  Kan.  327,  154  Pac.  1014.) 

Parks  —  refltrlctlons  —  concessions  — 
validity. 

1.  The  action  of  a  city  in  granting  to 
individuals,  for  pay,  exclusive  rights  with- 
in a  public  park  to  operate  refreshment  and 
lunch  stands,  and  to  rent  boats  and  bath- 
ing suits  and  towels  and  dressing  rooms, 
does  not  constitute  a  use  of  the  park  for 
other  than  public  purposes,  nor  is  it  in  con- 
flict with  provisions  of  the  deed  of  gift  by 
which  the  city  acquired  the  property,  to 
the  effect  that  it  should  be  used  for  the 
benefit  of  the  public,  and  should  be  in- 
alienable by  deed,  gift,  lease,  or  other 
method. 

For  other  caaea,  see  Dedication,  I.   a,  in 

Dig.  1-52  N.  8. 
Monicipal  corporation  —  regulation  of 

parks  —  concessions. 

2.  Sufficient   power   for   the   purpose   in- 
dicated is  conferred  by  statutes  authorizing 
the  city  authorities  to  "regulate"  parks. 
For  other  cases,  see  Municipal  Corporations, 

U.  a,  in  Dig.  1-52  W.  8. 

(February  12,  1916.) 

ORIGINAL  action  in  the  nature  of  quo 
warranto  to  oust  defendants  from  the 
power  which  they  are  undertaking  to  exer- 
cise of  using  the  park  for  other  than  public 

Headnotes  by  Mason,  J. 

Note.  —  As  to  what  use  of  squares,  parks, 
or  commons  amounts  to  diversion  from  the 
use  for  which  they  were  dedicated,  see  notes 
to  Daughters  v.  Riley  County,  27  L.R.A. 
(N.S.)  9.38,  and  Hopkinsville  v.  Jarrett,  50 
L.R.A.(N.S.)  465. 
L.R.A.1916D. 


purposes  and  in  such  manner  as  to  violate 
the  terms  of  its  dedication.  Judgment  for 
defendants. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  M.  Harvey  and  J.  K.  Ad- 
dlngton,  for  plaintiff: 

The  city  has  no  right  to  abandon  the 
sovereign  power  given  to  it,  and  substitute 
therefor  business  activities. 

Leavenworth  v.  Norton,  1  Kan.  435; 
Leavenworth  v.  Rankin,  2  Kan.  357;  State 
ex  rel.  Atwood  v.  Hunter,  38  Kan.  581,  17 
Pac.  177;  Steele  v.  Boston,  128  Mass.  583; 
Malchow  V.  Leoti,  96  Kan.  787,  L.R-A. 
101 5F,  668,  149  Pac.  687. 

The  power  claimed  by  defendants  violates 
dedication. 

Meriwether  v.  Garrett,  102  U.  8.  472,  26 
L.  ed.  197;  Codman  v.  Crocker,  203  Mass. 
147,  26  L.R.A.(N.S.)  980,  89  N.  E.  177; 
Franklin  County  v.  Lathrop,  9  Kan.  463; 
Armstrong  v.  Portsmouth  Bldg.  Co.  57  Kan. 
69,  45  Pac.  67 ;  Board  of  Education  v.  Kan- 
sas City,  62  Kan.  374,  63  Pac.  600;  Frank- 
lin County  V.  Lathrop,  9  Kan.  453;  Feirel 
V.  First  German  Soc.  9  Kan.  692;  Miami 
County  V.  Wilgus,  42  Kan.  457,  22  Pac.  615; 
McAlpine  v.  Chicago  G.  W.  R.  Co.  68  Kan. 
207,  64  L.R.A.  85,  75  Pac.  73,  1  Ann.  Cas. 
462;  Jefferson  County  v.  Oskaloosa,  80 
Kan.  687,  102  Pac.  1095;  Hutchinson  v. 
Danley,  88  Kan.  437,  129  Pac.  163;  Hop- 
kinsville V.  Jarrett,  166  Ky.  777,  60  L.R.A. 
(N.S.)  466,  162  S.  W.  86;  Church  v.  Port- 
land, 18  Or.  73,  6  L.R.A.  260,  22  Pac.  528; 
Clark  V.  Waltham,  128  Mass.  669;  Steele 
V.  Boston,  128  Mass.  583;  Codman  v.  Crock- 
er, 203  Mass.  148,  26  L.R.A. (N.S.)  980,  89 
N.  E.  177;  Lincoln  v.  Boston,  148  Mass. 
578,  3  L.R.A.  257,  12  Am.  St.  Rep.  601,  20 
N.  E.  329;  Ward  v.  Field  Museum,  241  III. 
496,  89  N.  E.  731;  South  Park  Comrs.  v. 
Montgomery  Ward  &  Co.  248  111.  300,  93 
N.  E.  910,  21  Ann.  Cas.  127;  Clark  v.  Provi- 
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dence,  1  L.R.A.  725,  and  note,  16  R.  I.  337, 
15  Atl.  763;  Sturmer  v.  CJounty  Ct.  42  W. 
Va.  724,  36  L.R.A.  300,  26  S.  E.  532  j  Doug- 
lass V.  Montgomery,  118  Ala.  599,  43  L.R-4.. 
376,  24  So.  745;  Rowzee  v.  Pierce,  75  Miss. 
846,  40  L.R.A.  404,  65  Am.  St.  Rep.  626, 
23  So.  307 ;  State  ex  rel.  Wood  v.  Schweick- 
ardt,  109  Mo.  496,  19  S.  W.  47;  Sherburne 
V.  Portsmouth,  72  N.  H.  539,  58  Atl.  38; 
People  ex  rel.  Park  Comrs.  v.  Detroit,  28 
Mich.  227,  15  Am.  Rep.  202;  Dill.  Mun. 
Corp.  4th  ed.  §  72;  Gushee  v.  New  York, 
42  App.  Div.  37,  58  N.  Y.  Supp.  967. 

Messrs.  George  P.  Hayden  and  A.  O. 
Bartell,   for  defendants: 

The  city  of  Topeka  has  the  right  to  grant 
concessions  and  privileges  in  Gage  park. 

Gibbons  v.  Ogden,  9  Wheat.  106,  6  L.  ed. 
70;  28  Cyc.  938;  Dill.  Mun.  Corp.  5th  ed. 
§  1096;  State  ex  rel.  Wood  v.  Schweickardt, 
109  Mo.  496,  19  S.  W.  47;  Harter  v.  San 
Jose,  141  Cal.  659,  75  Fac.  344;  Gushee  v. 
New  York,  42  App.  Div.  37,  68  N.  Y.  Supp. 
967. 

Mason,  J.,  delivered  the  opinion  of  the 
court: 

The  city  of  Topeka  accepted  a  tract  of 
land  given  to  it  for  the  purpose  and  on  the 
condition  that  it  should  be  used  as  a  public 
park,  "for  the  benefit  of  the  health,  com- 
fort, and  recreation  of  the  citizens  of  Topeka 
and  their  friends,  and  such  other  orderly 
persons  as  may  resort  thereto."  The  deed  of 
gift  contained  a  provision  that  "said  real 
estate  shall  be  inalienable  by  said  city  of 
Topeka,  either  by  way  of  deed,  conveyance, 
lease,  or  in  any  other  manner,  and  shall 
be  forever  held  and  used  for  the  purposes 
aforesaid."  liuther  C.  Bailey,  who  owns  land 
facing  on  that  referred  to,  brings  an  original 
action  in  this  court  in  the  nature  of  quo 
warranto,  asking  that  the  city  and  its  of- 
ficers be  ousted  from  the  power  which  they 
are  undertaking  to  exercise  of  using  the 
park  for  other  than  public  purposes,  and 
in  such  a  manner  as  to  violate  the  terms  of 
its  dedication.  The  case  is  submitted  upon 
the  pleadings. 

Prior  to  answering,  the  city  filed  a  mo- 
tion to  dismiss,  on  the  grounds:  (1)  That 
the  court  had  no  jurisdiction  to  hear  the 
case;  (2)  that  the  allegations  of  the  peti- 
tion did  not  show  an  illegal  exercise  of 
power;  and  (3)  that  the  plaintiff  had  no 
peculiar  or  specific  interest  different  from 
the  citizens  of  Topeka  as  a  whole.  The  mo- 
tion was  overruled;  the  first  ground  being 
regarded  as  not  well  taken,  and  the  others 
as  involving  the  sufficiency  of  the  petition, 
and  proper  to  be  raised  rather  by  a  de- 
murrer than  by  a  motion  to  dismiss. 
Whether  the  plaintiff  has  or  claims  any 
such  peculiar  interest  in  the  use  to  which 
the  park  is  put  as  to  enable  him  to  main- 
L.R.A.1916D. 


tain  an  action  to  restrain  the  city  from 
wrongful  conduct  in  its  management  may 
well  be  doubted.  An  abutting  owner  may 
sometimes  sue  to  prevent  a  diversion  of 
public  property  from  the  uses  for  which  it 
was  acquired.  Franklin  County  v.  Lathrop, 
9  Kan.  453;  note  in  1  L.RJ^.  725.  But 
whether  the  plaintiff  is  within  that  rule 
need  not  be  determined,  by  reason  of  the  oon- 
clusion  reached  on  the  other  branch  of  the 
case. 

1.  The  action  of  the  city  of  which  com- 
plaint is  made  consists  of  the  granting  to 
individuals,  for  pay,  of  exclusive  rights 
within  the  park  to  operate  refreshment  and 
lunch  stands,  and  to  rent  boats  and  provide 
suits,  towels,  and  rooms  for  bathers,  at  fixed 
prices.  A  free  dressing  pavilion  is  provided 
for  bathers  using  their  own  suits  and  towels. 
Apparently  there  is  nothing  to  prevent  any- 
one from  using  his  own  boat  on  the  pond, 
should  he  so  desire.  We  see  nothing  in  the 
conduct  referred  to  that  is  inconsistent  with 
the  public  character  of  the  park,  or  that 
conflicts  with  the  terms  of  the  gift.  The 
exclusive  character  of  the  privilege  conferred 
it  not  the  basis  of  any  legitimate  objection ; 
for,  as  no  one  has  a  right  to  engage  in  the 
activities  referred  to  except  by  permission 
of  the  city,  no  one  is  wronged  by  the  monop- 
oly created.  The  concessions  granted  do 
not  amount  to  the  leasing  of  any  part  of 
the  park.  State  ex  rel.  Wood  v.  Schweick- 
ardt, 109  Mo.  496,  19  S.  W.  47.  Nor  do 
they  involve  the  loss  of  control  over  it  by 
the  public  officers.  Clearly  it  is  not  incon- 
sistent with  the  conditions  imposed  by  the 
donor  of  the  property,  that  visitors  to  the 
park  should  be  afforded  facilities  for  obtain- 
ing refreshments,  for  boating,  and  for  bath- 
ing. No  reason  exists  why  they  should  not 
pay  a  fair  price  for  what  they  eat  or  drink, 
or  for  the  boating  or  bathing  equipment  they 
use.  The  city  might,  through  its  employees, 
furnish  these  conveniences  directly,  collect- 
ing reasonable  charges  therefor.  The  fact 
that  a  profit  resulted  would  not  render  the 
transaction  objectionable.  The  incidental 
revenue  would  not  characterize  the  trans- 
action as  commercial  rather  than  govern- 
mental. Substantially  the  same  result  is 
accomplished  by  authorizing  certain  individ- 
uals to  attend  to  the  business  of  supplying 
the  wants  of  the  public  with  respect  to  the 
matters  referred  to,  retaining  so  much  of 
the  proceeds  as  will  fairly  compensate  them 
for  their  services  and  investment,  and  turn- 
ing the  residue  over  to  the  city.  The  fol- 
lowing text,  and  the  cases  supporting  it,  are 
in  point  at  least  to  the  extent  of  indicating 
that  the  facilities  undertaken  to  be  sup- 
plied are  appropriate  to  the  conduct  of  a 
public  park:  "Under  a  power  to  control 
and  regulate  parks  the  municipal  author- 
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ities  may  provide  for  the  pleasure,  amuie- 
ment,  confort,  and  refreshment  of  persons 
frequenting  them,  which  in  their  discretion 
they  may  do  by  granting  privileges  to  pri- 
vate persons  to  furnish  food  or  refreshments, 
or  means  of  innocent  entertainment,  -with 
the  right  to  erect  necessary  structures  inci- 
dent thereto  which  will  not  interfere  with 
the  rights  of  the  public,  and  may  give  a 
license  to  use  a  building  in  a  park  for  the 
purpose  of  a  restaurant,  which  rights  and 
privileges  may  be  made  exclusive,  the  mu- 
nicipality in  all  cases  retaining  the  right  of 
regulation  and  control  over  the  manner  of 
conducting  the  business."     28  Cyc.  938. 

The  suggestion  is  made  that,  if  the  pres- 
ent course  of  the  eity  ofBcers  is  held  to  b« 
legitimate,  there  is  nothing  to  prevent  them 
at  their  pleasure  from  turning  the  park  into 
a  mere  amusement  resort,  abounding  in  al- 
luring catchpenny  devices  and  dominated 
by  a  spirit  of  commercialism.  This  does  not 
follow.  That  the  power  of  regulation  and 
management  might  be  so  abused  as  to  war- 


rant the  interference  of  a  court  may  be 
conceded.  But  we  find  in  what  has  already 
been  done  no  close  approach  to  the  danger 
line. 

2.  It  i»  argued  that  special  statutory  au- 
thority would  be  required  to  enable  the  city 
to  pursue  the  course  of  which  complaint  ia 
made.  A  Member  of  the  city  commission  is 
designated  as  the  "commissioner  of  parks 
and  public  property."  Gen.  Stat.  1909,  $ 
1235,  amended  by  Laws  1913,  chap.  84,  §  2. 
The  commission  is  empowered  to  "regulate" 
parks.  Gen.  Stat.  1909,  §  1280.  "A  park 
may  be  devoted  to  any  use  which  tends  to 
promote  popular  enjoyment  and  recreation." 
3  Dill.  Mun.  Corp.  5th  ed.  §  1096,  p.  1749.. 
The  furnishing  of  the  conveniences  referred 
to  is  a  proper  incident  to  the  management  of 
the  park,  and  the  method  followed  is  so 
naturally  adapted  to  the  desired  end  that 
it  must  be  regarded  as  a  matter  of  adminis- 
trative detail,  not  necessary  to  be  specifi- 
cally authorized  by  the  legislature. 

Judgment  is  rendered  for  the  defendants. 


KENTTJCKT  COURT  OF  APPEALS. 

FIDELITY  &  COLUMBIA  TRUST  COM- 
PANY, Exr.,  etc.,  of  Gertrude  K.  Barret, 
«t  al.,  Appts., 

v. 
A.  HITE  BARRET  et  al. 


(-  Ky. 


179  8.  W.  396.) 


Power  ^  to  will  estate  —  nonexclnsive. 

1.  Under  a  will  providing  that  the  share 
of  a  beneficiary  as  it  shall  exist  at  his 
death  "shall  pass  as  he  may  direct  by  last 
will,  to  his  wife  and  heirs  at  law,"  he  has 
no  autJiority  to  exclude  either  the  wife  or 
any  heir  at  law  from  participation  in  his 
will. 

For  other  cases,   see  Powers,  II.  in  Dig. 

J-52  y.  8. 
Same  —  lllnsory  exercise  of  power  ^ 

validity. 

2.  The  exercise  of  a  nonexclusive  power 
to  appoint  an  estate  valued  at  $150,000 
among  four  persons,  by  giving  three  $1,000 
each  and  the  other  the  remainder,  is  merely 
illusory  as  to  the  former,  and  therefore 
without  effect. 

For  other  cases,  see  Powers,  II.  in  Dig. 
1-52  y.  8. 

Estoppel  —  acceptance  of  illusory  ap- 
pointment. 

3.  The  acceptance  of  the  sum  represent- 
ing an  illusory  appointment  by  will  does 
not,  if  it  is  returned  within  a  reasonable 
time,  estop  the  beneficiary  from  contest- 
ing the  validity  of  the  will  because  of  fail- 
ure properly  to  exercise  the  power,  although 

Note.  —  As  to  nonexclusive  powers   and 
illusory  appointments,   see  annotation   fol- 
lowing this  case,  poet,  498. 
L.R.A.1916D. 


in  reliance  upon  the  appointment  another 
beneficiary  has  made  a  will  which  might 
have  been  different  bad  he  been  promptly 
advised  that  the  appointment  was  void. 
For  other  cases,  see  Estoppel,  III.  k,  in  Dig. 
1-52  y.  8. 

(October  26,  1915.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Chancery  Branch,  First  Division, 
of  the  Circuit  Court  for  Jefferson  County, 
directing  the  defendant  trust  company  to 
turn  over  to  plaintiffs  one  half  of  the  es- 
tate in  its  possessicm  as  executor  and 
trustee  under  the  will  of  Gertrude  K.  Bar- 
ret, deceased.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs  Bruce  ft  Bullitt  and  Grover  O. 
Sale,  for  appellants: 

In  cases  where  powers  have  been  held  to 
be  nonexclusive,  the  power  of  appointment 
has  been  limited  to  "children,"  a  class. eas- 
ily ascertainable  and  usually  small  in  num- 
ber, and  where  it  is  more  easily  inferable 
that  the  maker  of  the  power  intended  each 
child  to  have  something.  But  where  the 
class  is  wider  and  more  indefinite  than  chil- 
dren, the  tendency  is  to  hold  that  the  donee 
has  the  power  of  selection. 

Re  Veale,  L.  R.  4  Ch.  Div.  61;  Spring  ex 
dem.  Titcher  v.  Biles,  1  T.  R.  435,  note; 
,  Levi  V.  Fidelity  Trust  k  S.  V.  Co.  121  Ky. 
82,  88  S.  \V.  1083;  Faloon  v.  Flannery,  74 
Minn.  38,  76  N.  W.  954;  Lippincott  v. 
Ridgway,  11  N.  J.  Eq.  526;  Thrasher  v. 
Ballard,  35  W.  Vs..  524,  14  S.  E.  232;  Inglis 
V.  McCook,  68  N.  J.  Eq.  27,  59  Atl.  630; 
McGibbon   v.  Abbott,  L.  R.   10  App.   Cas. 
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653,  54  L.  J.  P.  C.  N    S.  39,  54  L.  T.  N.  S. 
138. 

No  case  can  be  found  in  America,  whether 
in  Kentucky  or  elsewhere,  in  which  the  old 
doctrine  of  "illneory  appointments"  has 
been  applied,  and  an  appointment  held  void 
because  the  amount  given  to  some  person 
was  not  enough. 

'  Kemp  V.  Kemp,  6  Vea.  Jr.  860,  5  Revised 
Rep.  182;  Gibson  v.  Kinven,  1  Vem.  66; 
Ray  T.  Sweney,  14  Bush,  1,  29  Am.  Rep. 
388;  Spencer  v.  Spencer,  5  Ves.  Jr.  362; 
Butcher  v.  Butcher,  9  Ves.  Jr.  383,  12  Re- 
vised Rep.  193,  1  Yes.  &  B.  79;  Mocatta  v. 
Lousada,  12  Ves.  Jr.  123;  McGibbon  v.  Ab- 
bott, L.  R.  10  App.  Cas.  653,  54  L.  J.  P.  C. 
N.  S.  39,  64  L.  T.  N.  S.  138;  Hawthorn  v. 
Ulrich,  207  111.  430,  69  N.  E.  885;  GraeJf 
V.  De  Turk,  44  Pa.  527 ;  Ingraham  v.  Meade, 
3  Wall.  Jr.  32,  Fed.  Cas.  No.  7,045;  Lines 
V.  Darden,  6  Fla.  61;  Fronty  v.  Godard, 
Bail.  Eq.  519;  McGaughey  v.  Henry,  15 
B.  Mon.  383;  Degman  v.  Degman,  98  Ky. 
717,  34  S.  W.  623;  Clay  v.  Smallwood,  lOO 
Ky.  212,  38  S.  W.  7. 

Plaintiffs,  the  brothers  and  sister  of 
Lewis  Barret,  are  in  no  position  to  dis- 
pute the  validity  of  his  will.  They  have 
long  since  accepted,  and  for  years  have  en- 
joyed, the  provisions  made  for  them  by  that 
will,  and  cannot  now  insist  that  it  is  void. 

White  V.  Mayhall,  15  Ky.  L.  Rep.  830,  25 
S.  W.  881;  McElwain  v.  Smith,  165  Ky. 
496,  177  S.  W.  244. 

Plaintiffs  are  bound  by  their  election  to 
take  under  this  will,  even  though  they 
were  ignorant  of  their  rights. 

Logsdon  V.  Haney,  25  Ky.  L.  Rep.  246, 
74  S.  W.  1073;  Light  v.  Light,  21  Pa.  407. 

Messrs.  Humphrey,  Mlddleton,  A 
Hnmpbrey,  for  appellees: 

The  power  of  appointment  conferred  upon 
Lewis  Barret  was  a  nonexclusive  power, 
under  the  terms  of  which  he  could  not  ex- 
clude any  member  of  the  class. 

Watson  V.  Watson,  21  Tex.  Civ.  App. 
348,  61  8.  W.  1106;  Faloon  v.  Flannery,  74 
Minn.  38,  76  N.  W.  954 ;  Lippincott  v.  Ridg- 
way,  11  N.  J.  Eq.  526;  Inglis  v.  McCook,  68 
N.  J.  Eq.  27,  59  Atl.  630;  Thrasher  v.  Bal- 
lard, 35  W.  Va.  524,  14  S.  E.  232;  31  Cyc. 
1066. 

The  execution  of  the  power  of  appoint- 
ment by  Lewis  Barret  is  void  because  the 
appointments  made  to  the  appellees  herein — 
his  sole  heirs  at  law — are  unsubstantial  and 
illusory. 

McGaughey  v.  Henry,  16  B.  Mon.  383; 
Degman  v.  Degman,  98  Ky.  717,  34  S.  W. 
523;  Clay  v.  Smallwood,  100  Ky.  212,  38 
8.  W.  7;  Levi  y.  Fidelity  Trust  &  8.  V.  Co. 
121  Ky.  82,  88  S.  W.  1083. 

The  following  cases  do  not  substantiate 
L.R.A.1916D. 


the  statement  that  the  illusory  appointment 
doctrine  was  not  applied  in  them: 

Lines  v.  Darden,  5  Fla.  61;  Hawthorn  v. 
Ulrich,  207  111.  430,  69  N.  E.  885;  Giaeff 
V.  De  Turk,  44  Pa.  527;  Van  Syckel's  Es- 
tate, 9  Pa.  Dist.  R.  367 ;  Fronty  V.  Godard, 
Bail.  Eq.  517. 

The  English  chancellors  applied  this  doe- 
trine  to  cases  to  which  it  should  not  have 
been  applied,  and  dissatisfaction  arose.  The 
doctrine  was  abolished  in  1830  by  an  act 
of  Parliament  known  as  the  illusory  ap- 
pointment act. 

Vanderzee  v.  Aclom,  4  Ves.  Jr.  771 ;  Spen- 
cer V.  Spencer,  5  Ves.  Jr.  363;  Mocatta  v. 
Lousada,  12  Ves.  Jr.  123;  Butcher  v. 
Butcher,  9  Ves.  Jr.  382,  12  Revised  Rep. 
193;  Wilson  v.  Piggott,  2  Ves.  Jr.  361,  2 
Revised  Rep.  246. 

The  doctrine  has  been  applied  in  Ken- 
tucky with  its  proper  limitations,  and  up 
to  this  time  no  dissatisfaction  has  been  ex- 
pressed concerning  it. 

Levi  V.  Fidelity  Trust  ft  8.  V.  Co.  121 
Ky.  82,  88  S.  W.  1083. 

A  share  of  $1,000,  compared  to  a  share 
of  $147,000,  is  manifestly  unsubstantial  and 
illusory. 

Bax  V.  wiiitbread,  16  Ves.  Jr.  15;  Kemp 
V.  Kemp,  6  Ves.  Jr.  840,  6  Revised  Rep. 
182. 

The  will  of  Lewis  Barret  violates  the  ex- 
pressed intention  of  the  will  of  Thomas  L. 
Barret. 

Morgan  v.  Halsey,  97  Ky.  789,  36  L.R.A. 
716,  31  S.  W.  866. 

The  facts  in  this  case  did  not  impose 
upon  the  appellees  a  duty  to  elect,  because 
Lewie  Barret  did  not  dispose  of  any  prop- 
erty of  his  own;  hence  the  appellees  are 
not  estopped. 

40  Cyc.  1969;  11  Am.  *  Eng.  Enc.  Law, 
2d  ed.  65 ;  Bispham,  Eq.  %%  298,  301 ;  Bros- 
senne  v.  Schmitt,  91  Ky.  465,  16  8.  W.  136; 
Huhlein  v.  Huhlein,  87  Ky.  247,  8  8.  W. 
260;  McQuerry  v.  Gilliland,  89  Ky.  434,  7 
L.R.A.  454,  12  8.  W.  1037;  Pom.  Eq.  Jur. 
§  478;  Bristow  v.  Warde,  2  Ves.  Jr.  336,  2 
Revised  Rep.  235,  21  Eng.  Rul.  Cas.  356; 
Re  Fowler,  27  Beav.  362;  Re  Brooksbank. 
L.  R.  34  Ch.  Div.  160,  56  L.  J.  Ch.  N.  8. 
82,  55  L.  T.  N.  8.  593,  36  Week.  Rep.  101 : 
White  v  White,  L.  R.  22  Ch.  Div.  655,  52 
L.  J.  Ch.  N.  S.  232,  48  L.  T.  N.  S.  151,  1.3 
Week.  Rep.  451 ;  Reid  v.  Reid,  26  Beav.  469. 

The  will  of  Lewis  Barret  is  void,  and  the 
appellees  took  nothing  under  it  or  against 
it. 

Landers  ▼.  Landers,  151  Ky.  206,  151 
8.  W.  386,  Ann.  Cas.  1915A,  223;  Truett 
V.  Funderburk,  93  Ga.  686,  20  S.  E.  260; 
Leach  v.  Prebster,  39  Ind.  492;  Staples  ▼. 
Hawes,  24  Misc.  475,  63  N.  Y.  Supp.  860, 
affirmed   in   30   App.  Div.   648,   67   N.    Y. 
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Supp.  452;  Re  Beales  [1905]  1  Ch.  256,  74 
L.  J.  Ch.  N.  S.  67,  53  Week.  Rep.  216,  92 
L.  T.  N.  S.  268,  21  Times  L.  R.  101;  Re 
Oliver  [1905]  1  Ch.  191,  74  L.  J.  Ch.  N.  S. 
62,  53  Week.  Rep.  215,  21  Timea  L.  R.  61. 

Assuming,  for  the  purpose  of  the  argu- 
ment, that  the  appellees  were  compelled  to 
make  an  election,  and  did  elect,  they  are 
not  bound  by  the  election  hecause  they  did 
not  act  advisedly. 

Kentucky  Title  Sav.  Bank  &  T.  Co.  v. 
Langan,  144  Ky.  46,  137  S.  W.  846;  Polites 
V.  Barlin,  149  Ky.  376,  41  L.R.A.(N.S.) 
1217,  149  S.  W.  828;  Redwine  v.  Redwine, 
160  Ky.  282,  169  S.  W.  864;  40  Cyc.  1985, 
1977,  1978;  1  Pom.  Eq.  Jur.  §  512;  11  Am. 
&  Eng.  Enc.  Law,  2d  ed.  97;  Gore  v.  Stev- 
ens, 1  Dana,  201,  25  Am.  Dec.  141;  White 
V.  Mayhall,  15  Ky.  L.  Rep.  830,  25  S.  W. 
881;  Tomlia  v.  Jayne,  14  B.  Mon.  160; 
Bannon  v.  P.  Bannon  Sewer  Pipe  Co.  136 
Ky.  656,  119  S.  W.  1170,  124  8.  VV.  843; 
Young  T.  Young,  51  N.  J.  Eq.  491,  27  AtL 
627;  Packard  v.  De  Mirajida,  —  Tex.  Civ. 
App.  — ,  146  S.  W.  211;  Owens  v.  Andrews, 
17  N.  M.  697,  49  L.R.A.(N.8.)  1072,  131 
Pac.  1004;  Medill  v,  Snyder,  61  Kan.  15, 
78  Am.  St.  Rep.  306,  58  Pac,  962;  Re  Mc- 
Farlin,  9  Del.  Ch.  430.  75  AtL,  281;  Eddy 
T.  Eddy,  93  C.  C.  A.  686,  168  Fed.  590. 

It  was  incumbent  upon  the  trust  company 
to  see  to  it  that  the  property  of  Thomas 
L.  Barret  was  disposed  of  as  directed  by  his 
wiU. 

Adams  v.  Cowen,  177  U.  S.  471,  44  L.  ed. 
831,  20  Sup.  Ct.  Rep.  668. 

Hannah,  J.,  delivered  the  opinion  of  the 
court: 

Thomas  L.  Barret  died  in  1896  domiciled 
in  Louisville,  Kentucky.  He  had  five  chil- 
dren, A.  Hite  Barret,  Theodore  L.  Barret, 
Virpe  Barret  Bridges,  Irwin  T.  Barret,  and 
Lewis  Barret.  By  his  will,  after  making  a 
few  minor  bequests,  he  devised  the  bulk  of 
his  property  to  a  .trustee,  directing  that  it 
be  divided  into  five  equal  parts,  one  part  to 
be  held  in  trust  for  ea«h  of  the  above-men- 
tioned children.  In  the  case  of  each  of  the 
four  sons  it  was  provided  that  his  part 
should  be  held  for  his  benefit  during  life, 
with  power  in  the  trustee  to  pay  over  the 
principal  or  any  part  thereof  if,  in  the 
judgment  of  the  trustee  and  an  advisory 
committee  nominated  by  the  will,  it  was 
deemed  wise  to  do  so;  and  it  was  further 
provided  that  at  the  death  of  each  of  said 
eons  "the  share,  as  it  then  exist,  shall  pass 
as  he  may  direct  by  last  will,  to  his  wife 
and  heirs  at  law,  and  in  the  absence  of  a 
will,  to  his  widow,  if  he  leaves  one,  and  to 
his  heirs  at  law,  in  the  same  proportion 
as  if  he  had  died  owning  the  same  in  fee 
simple,  according  exactly  to  the  law  of 
Ii.R.A.1916D. 


descent  and  distribution  as  it  then  be  in 
force  in  the  state  of  Kentucky." 

The  trustee  never  paid  over  to  Lewis  Bar- 
ret any  part  of  the  principal  of  bis  share, 
which  at  his  death  amounted  to  $150,000. 
He  died  in  1910,  survived  by  his  widow, 
Gertrude  Ketcham  Barret,  no  children  hav- 
ing been  born  to  them.  In  the  meantime 
one  of  the  brothers,  Irwin  T.  Barret,  had 
died  intestate,  and  that  portion  of  the  es- 
tate held  for  him  was  distributed,  one  half 
to  his  widow  and  the  other  half  to  his 
brothers  and  sister.  By  will  Lewis  Barret 
appointed  to  his  sister,  Virgie  Barret 
Bridges,  and  to  his  brothers,  A.  Hite  Bar- 
ret and  Theodore  L.  Barret,  the  sum  of 
$1,000  each;  the  remaining  $147,000  he  de- 
vised to  a  trustee  for  the  use  and  benefit  of 
his  widow  for  life,  with  the  power  to  dis- 
pose of  the  estate  by  will. 

In  19}3  the  widow,  Gertrude  K.  Barret, 
died,  leaving  a  will  devising  the  $147,000 
appointed  to  her  by  her  husband,  Lewis 
Barret,  to  a  trustee  for  the  use  and  benefit 
of  her  mother,  Mrs.  Elizabeth  Ketcham,  her 
brother,  James  B.  Ketcham,  and  her  sister,' 
Grace  Ketcham.  This  action  was  thereupon 
instituted  in  the  Jefferson  circuit  court  by 
A.  Hite  Barret,  Theodore  L.  Barret,  and 
Virgie  Barret  Bridges  against  Gertrude 
Ketcham  Barret's  executor  and  trustee 
under  the  will  and  the  beneficiaries  there- 
under as  above  mentioned,  to  require  the 
executor  and  trustee  to  turn  over  to  them 
onp  half  of  the  estate  in  its  possession. 
The  plaintiffs,  having  theretofore  received 
and  accepted  the  $1,000  so  appointed  to 
each  of  them  by  the  will  of  Lewis  Barret, 
paid  the  same  into  court.  The  court  below 
having  rendered  a  judgment  in  accordance 
with  the  prayer  of  the  petition,  the  defend- 
ants are  here  upon  appeaL 

This  action  waa  brought  upon  the  theory 
that  the  will  of  Lewis  Barret  did  not  consti-, 
tute  a  valid  exercise  of  the  power  of  ap- 
pointment granted  to  him  by  the  will  of 
his  father,  Thomas  L.  Barret,  which  pro- 
vided that  his  share,  "as  it  then  exist,  ^all 
pass  as  he  may  direct  by  last  will,  to  his 
wife  and  heirs  at  law;"  that  the  power  of 
appointment  thus  granted  was  a  nonex- 
clusive power;  that,  being  such,  the  donee, 
in  order  to  execute  the  power  in  a  valid 
manner,  must  have  appointed  to  each  mem- 
ber of  the  designated  class  a  substantial 
share  of  the  fund  subject  to  the  power;  that 
the  appointment  of  only  $1,000  to  the  heirs 
at  law  of  the  donee  of  the  power,  and  of 
$147,000  to  the  widow,  was  such  that  the 
appointments  to  the  heirs  were  merely  il- 
lusory; and  that  therefore  the  will  of  Lewis 
Barret  was  void  for  failure  to  conform  to 
the  power  of  appointment  in  execution  of 
which  it  was  made,  and  his  heirs  at  law 
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should  take  as  if  no  will  had  been  made 
by  him. 

1.  Powers  of  appointment  to  a  class  are 
"exclusive"  or  "nonexclusive," — ^"exclusive" 
when  there  is  granted  to  the  donee  of  the 
power  the  right  to  exclude  entirely  any 
members  of  the  designated  class;  and  "non- 
exclusive" when  no  such  right  of  selection 
or  exclusion  is  granted.  In  the  case  of 
"nonexclusive"  powers,  the  exclusion  of  any 
member  of  the  designated  class  in  making 
the  appointments  will  invalidate  the  at- 
tempted exercise  of  the  power. 

2.  And,  as  a  corollary  of  the  rule  of  the 
invalidation  of  a'  nonexclusive  power  by 
the  exclusion  of  a  member  of  the  designated 
class  of  appointees,  there  has  been  developed 
the  further  doctrine  that  the  donee  of  a 
nonexclusive  power  must  not  only  not  ex- 
clude any  member  of  the  designated  class, 
but  he  must  also  give  to  each  a  substantial 
share  of  the  fund  to  be  appointed,  the  fail- 
ure to  do  which  constitutes  it  an  illusory 
appointment,  and  invalidates  the  attempted 
execution  of  the  power  in  the  same  manner 
as  does  an  entire  exclusion  of  such  member 
of  the  designated  class.  Under  the  illusory 
appointment  doctrine,  a  nonexclusive  power 
cannot  be  legally  exercised  except  by  giving 
to  each  appointee  a  beneficial  interest  in  the 
fund,  fairly  proportioned  to  the  amount  for 
distribution;  and  the  appointment  of  a 
nominal  share  to  a  beneficiary  is  illusory. 
31  Cyc.  1137. 

3.  So,  as  the  ultimate  question  of  law 
in  this  connection  is  whether  the  will  of 
Lewis  Barret  is  void  imder  the  illusory 
appointment  doctrine,  the  first  inquiry  is 
whether  the  power  granted  to  him  by  the 
will  of  his  father  was  an  exclusive  or  non- 
exclusive power. 

In  McGanghey  v.  Henry,  15  B.  Mon.  383, 
it  was  said,  upon  the  authority  of  Kemp  v. 
Kemp,  5  Ves.  Jr.  850,  5  Revised  Rep.  182, 
that  the  power  of  appointment  is  nonexclu- 
sive where  there  is  no  express  power  of 
selection  or  exclusion. 

In  Degman  v.  Degman,  98  Ky.  717,  34  8. 
W.  523,  a  power  of  appointment  was  con- 
ferred upon  the  donor's  widow  to  dispose  of 
the  property  devised  "among  my  children 
as  she  may  think  best."  This  was  held  to 
be  a  nonexclusive  power. 

And  in  Clay  v.  Smallwood,  100  Ky.  212, 
38  S.  W.  7,  a  daughter  of  the  testator  was 
given  the  power  to  dispose  of  one  half  of 
the  estate  to  the  donor's  "other  children 
as  she  may  direct."  This  was  likewise  held 
to  be  a  nonexclusive  power. 

In  Levi  v.  Fidelity  Trust  &  S.  V.  Co.  121 
Ky.  82,  88  S.  W.  1083,  the  widow  of  the 
testator  was  given  the  power  to  "will  or 
distribute  to  her  relations  and  to  my  re- 
lations any  property,  real  or  personal,  as 
L.R.A.1916D. 


she  may  choose  or  desire  them  to  have,"  the 
testator  further  stating:  "I  am  satisfied 
that  she  will  act  justly  in  this  matter." 
This  was  held  to  be  an  exclusive  power. 

A  consideration  of  the  foregoing  cases 
and  of  the  rule  that,  where  there  is  no  ex- 
press power  of  selection  or  exclusion,  the 
power  of  appointment  is  nonexclusive,  is 
sufficient,  we  think,  to  demonstrate  that  the 
power  granted  under  the  will  of  Thomas 
Barret  was  a  nonexclusive  power. 

4.  The  power  of  appointment  conferred 
upon  Lewis  Barret  by  the  will  of  his  father 
being,  therefore,  a  nonexclusive  one,  we  are 
confronted  with  the  question  whether  the 
appointments  made  by  him  to  his  brothers 
and  his  sister  were  illusory;  that  is,  whether 
Lewis  Barret  appointed  to  his  brothers  and 
sister  a  substantial  share  in  the  fund  when 
he  gave  to  them  the  sum  of  $1,000  each, 
and  to  his  widow  the  remaining  $147,000. 
It  seems  to  us  that  the  mere  statement  of 
the  proposition  carries  with  it  the  answer 
that  the  sums  so  appointed  were  not  suffi- 
cient to  constitute  a  substantial  compliance 
with  the  requirements  of  the  illusory  ap- 
pointment doctrine.  True  it  is  that  $1,000 
is  a  substantial  sum  of  money  in  itself; 
but  the  question  here  is,  as  we  think,  its 
relation  to  the  whole  of  the  amount  to  be 
distributed  pursuant  to  the  power.  Viewed 
from  that  standpoint,  or  even  from  the 
standpoint  of  that  disposition  of  the  estate 
which  would  have  been  effected  had  Lewis 
Barret  failed  to  exercise  the  power  of  ap- 
pointment of  which  he  was  the  donee  in 
virtue  of  his  father's  will,  it  may  readily 
be  seen  that  the  sense  of  proportion  is 
grossly  violated  by  such  an  execution  of  the 
power.  So,  if  the  illusory  appointment  doc- 
trine is  the  law  in  Kentucky,  as  contended 
by  appellees  and  denied  by  appellants,  the 
will  of  Lewis  Barret  was  clearly  not  a 
valid  execution  of  the  power  of  appointment 
here  involved. 

5.  It  may  be  conceded  that  the  illusory 
appointment  doctrine,  although  it  origi- 
nated in  England,  has  been  the  subject  of 
much  criticism  by  able  English  jurists,  and 
that  it  was  abrogated  in  1830  by  Lord  St. 
Leonard's  act  (1  Wm.  IV.  chap.  46),  and 
that  in  1874,  by  Lord  Selborne's  act  ( 37,  38 
Vict.  chap.  37),  the  distinction  between  ex- 
clusive and  nonexclusive  powers  was  prac- 
tically abolished.  In  McGibbon  v.  Abbott, 
L.  R.  10  App.  Cas.  653,  54  L.  J.  P.  C.  N.  S, 
39,  64  L.  T.  N.  S.  138,  the  English  privy 
council,  in  referring  to  the  course  of  de- 
cision in  respect  of  this  doctrine,  said  that 
it  had  been  swept  away  by  the  legislature 
as  fraught  with  inconvenience  and  mischief. 

It  seems  to  us,  however,  without  desiring 
to  lay  ourselves  open  to  a  charge  of  the  un- 
due assumption  of  superior  powers  of  dis- 
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crimination,  that  a  careful  review  of  the 
English  authorities  will  produce  the  con- 
viction that  the  mischief  arose,  not  from 
any  fault  of  the  illusory  appointment  doc- 
trine, or  of  the  rules  establishing  the  dis- 
tinction between  powers  exclusive  and  non- 
exclusive, but  rather  because  of  a  too  liberal 
construction  of  certain  powers  of  appoint- 
ment as  nonexclusive,  when,  in  point  of 
fact,  the  evident  intention  of  the  testator 
was  to  grant  an  exclusive  power.  In  its 
real  and  proper  sense,  the  illusory  appoint- 
ment doctrine  does  not  involve  the  substi- 
tution of  the  opinion  of  the  chancellor  for 
the  discretion  vested  in  the  donee  of  the 
power,  in  respect  of  the  extent  of  the  ap- 
pointments made  in  execution  thereof;  for, 
'^vhere  the  power  is  nonexclusive,  then  of 
necessity  the  donee  of  the  power  has  no  dis- 
cretion except  such  as  is  involved  in  a  dis- 
tribution of  the  estate  to  the  appointees 
after  the  giving  to  each  of  the  class  a  sub- 
stantial share,  and  with  that  discretion  the 
doctrine  mentioned  does  not  interfere.  But 
an  unlimited,  uncontrolled  discretion  on  the 
part  of  the  donee  of  the  power  in  respect 
of  the  value  of  the  shares  so  distributed  to 
the  appointees  would  be  nothing  more  and 
nothing  less  than  the  abolition  of  the  dis- 
tinction between  exclusive  and  nonexclusive 
powers;  and  that  is  a  distinction  which  this 
court  will  not  abolish.  To  do  so  would  be 
to  take  from  the  testator  the  right  to  re- 
quire that  the  donee  of  the  power  of  ap- 
pointment shall  recognize  all  the  members 
of  the  designated  class  of  appointees  in  the 
execution  of  the  power. 

On  the  other  hand,  so  long  as  the  distinc- 
tion between  powers  exclusive  and  powers 
nonexclusive  is  preserved,  so  long  as  there 
is  such*a  thing  as  a  nonexclusive  power,  it 
inevitably  follows  that  the  illusory  appoint- 
ment doctrine  must  likewise  be  preserved. 
Otherwise  the  donee  of  a  nonexclusive  pow- 
er, while  not  permitted  to  exclude  entirely 
any  member  of  the  designated  class  of  ap- 
pointees, might  just  as  effectually  do  so  by 
means  of  an  illusory  appointment.  It  is 
manifest,  therefore,  that  the  enforcement 
and  maintenance  of  the  distinction  between 
powers  exclusive  and  nonexclusive  of  neces- 
sity raise  the  doctrine  of  illusive  appoint- 
ments, requiring  that,  where  the  power  of 
appointment  to  a  class  is  nonexclusive,  it 
must  be  executed  according  to  its  terms, 
and  that  the  donee  of  such  a  power  shall 
not  be  permitted  to  thwart  the  intention  of 
the  donor  of  the  power  under  the  guise  of 
an  illusory  appointment  entirely  out  of  pro- 
portion to  the  estate  appointed. 

It  has  heea  said  that  the  doctrine  is 
founded  upon  no  principle,  and  that  it  is  an 
arbitrary  one,  subject  to  no  restraint  or 
limitation,  but  in  this  we  do  not  concur, 
I,.R.A.1916D.  32 


for  it  is  groimded  upon  the  principle  tliat, 
where  a  testator  and  donor  of  a  power  of 
appointment  has  confided  to  the  donee  there- 
of a  nonexclusive  power  to  dispose  of  the 
estate  to  the  members  of  a  designated  class, 
the  donee  must  fairly  and  reasonably 
execute  the  power  and  justify  the  confi- 
dence reposed  in  him,  and  that  equity  will 
nullify  any  attempt  to  betray  the  trust  thus 
created.  Kor  is  the  doctrine  an  arbitrary 
one,  subject  to  no  restraint  or  limitation; 
for,  if  the  appointments  made  in  execution 
of  the  power  jare  fairly  and  reasonably  pro- 
portioned to  the  estate  so  distributed,  there 
is  a  valid  execution  of  the  power,  notwith- 
standing that  the  members  of  the  desig- 
nated class  are  not  made  equal  in  the  dis- 
tribution. If  such  a  rule  is  arbitrary,  then 
most,  if  not  all,  of  the  rules  of  equity,  pos- 
sess the  same  attribute. 

It  may  be  conceded  that  in  the  Kentucky 
cases  heretofore  mentioned  the  illusory  ap- 
pointment doctrine  was  not  directly  in- 
volved. In  McGaughey  v.  Henry,  15  B. 
Mon.  383,  was  stated  to  be  "the  rule,"  but 
recognized  as  not  therein  applicable.  In 
Degman  v.  Degman,  98  Ky.  717,  34  S.  W. 
523,  it  was  again  stated  to  be  "the  well- 
settled  doctrine,"  though  in  that  case  the 
direct  question  .was  the  effect  of  exercising 
the  power  in  securing  to  the  donee  thereof 
a  personal  benefit,  rather  than  the  making 
of  an  illusory  appointment.  And  in  Clay 
V.  Smallwood,  100  Ky.  212,  38  S.  W.  7,  it 
was  also  stated  "to  be  a  well-recognized 
rule  in  equity,"  though  in  that  case  there 
was  involved  an  entire  exclusion  of  one  of 
the  members  of  the  designated  class ;  the 
power  of  appointment  being  nonexclusive 
If  an  analysis  of  these  cases  leaves  any 
doubt,  however,  that  the  illusory  appoint- 
ment doctrine  is  the  law  of  this  state,  we 
have  no  hesitation  now  in  adopting  it  as 
a  competent  rule  in  the  testing  of  the  exe- 
cution of  nonexclusive  powers. 

It  follows,  therefore,  that  the  will  of 
Lewis  Barret  is  void  for  failure  to  conform 
to  the  power  of  appointment  in  execution 
of  which  the  will  was  made. 

6.  But  it  is  contended  by  appellants  that, 
as  appellees  accepted  the  $1,000  appointed 
to  each  of  them  by  the  will  of  Lewis  Bar- 
ret, they  are  now  estopped  from  question- 
ing the  failure  to  conform  to  the  power  of 
appointment  given  to  him  by  the  will  of  his 
father;  this  contention  being  baaed  upon 
the  well-known  doctrine  that  one  cannot 
take  under  a  will  and  at  the  same  time 
contest  its  validity. 

We  find  but  little  merit  in  this  conten- 
tion in  the. instant  case.  The  appointments 
so  made  to,  and  accepted  by,  appellees,  were 
manifestly  illusory.  The  money  receiv<Hl 
was  in  reality  their  own,  and  we  have  been 
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unable  to  see  anything  in  the  acceptance 
thereof  that  would  render  inequitable  their 
present  attack  upon  the  validity  of  the 
Lewis  Barret  will  because  of  his  failure  to 
properly  exercise  the  power  of  which  he 
was  the  donee.  Estoppel  rests  largely  upon 
injury  or  prejudice  to  the  rights  of  him 
who  asserts  it;  and  appellants  have  not 
been  injured  by  the  temporary  acquiescence 
of  appellees.  It  is  argued,  however,  that, 
had  Mrs.  Gertrude  K.  Barret,  by  an  asser- 
tion upon  the  part  of  appellees  of  their 
present  attack  upon  the  will  of  Lewis  Bar- 
ret, been  advised  that  she  had  but  one 
half  of  the  $150,000  to  dispose  of  by  will, 
she  would  have  made  a  different  disposition 
of  it.  She  devised  the  $147,000  in  trust, 
one  half  of  the  income  to  go  to  her  mother 
during  life,  and  the  other  half  of  the  in- 
come to  be  divided  between  her  brother  and 
her  sister  during  life,  the  whole  of  the  in- 
come to  be  divided  between  them  in  the 
event  of  the  death  of  her  mother,  and  upon 
the  death  of  her  brother  and  sister  the 
principal  of  the  estate  to  be  divided  per 
stirpes  among  their  issue.  But  this  alleged 
injury  or  prejudice  seems  to  us  entirely  too 
speculative  to  bring  it  within  the  class  of 
detriments  which  render  an  estoppel  opera- 
tive. 

In  this  state  the  doctrine  of  estoppel  by 
acquiescence  or  by  acceptance  of  benefits 
under  a  will  has  not  been  freely  applied. 
Deppen  v.  Deppen,  132  Ky.  755,  117  S.  W. 
362;  Smith  v.  Smith,  6  Ky.  L.  Rep.  453; 
Pinkston  v.  Pinkston,  13  Ky.  L.  Rep.  206; 
Brown  v.  Brown,  22  Ky.  L.  Rep.  840,  58 
8.  W.  993. 

In  Kasey  ▼.  Fidelity  Trust  Co.  131  Ky. 
604,  115  S.  W.  737,  this  court  undoubtedly 
recognized  by  implication  the  right  of  one 
to  contest  a  will  notwithstanding  a  previous 
acceptance  of  beneflts  thereunder.  In  that 
case,  however,  the  contesting  beneficiary  was 
the  sole  heir  at  law  of  the  testator,  and 


had  given  to  the  executor  express  written 
authority  to  pay  certain  special  legacies, 
and  had  herself  accepted  the  property  de- 
vised to  her.  The  court  held  that  under 
this  state  of  facts  she  could  not  contest  the 
will  for  mental  incapacity  of  the  testator, 
especially  without  returning  what  she  had 
received. 

In  the  well-considered  case  of  Stone  v. 
Cook,  179  Mo.  534,  64  L.R.A.  287,  78  S.  W. 
801,  it  was  said:  "The  sum  of  the  matter 
then  is  that,  as  a  general  rule,  one  who  has 
received  a  benefit  under  a  deed,  will,  or 
other  instrument,  cannot  thereafter  contest 
its  validity;  but  the  general  rule  is  subject 
to  this  qualification:  That,  if  the  benefit 
was  received  without  a  knowledge  of  his 
right  to  elect  between  the  benefit  so  con- 
ferred and  of  his  right  to  the  property  out- 
side of  the  deed,  will,  or  instrument,  or  if 
he  was  induced  by  fraud  or  deception  to  ac- 
cept the  benefit  conferred  by  the  instrument, 
he  may  revoke  the  election  and  contest  the 
validity  of  the  instrument  and  claim  under 
the  law,  provided  that  innocent  third  per- 
sons will  not  suffer  by  a  revocation,  and 
provided  that  there  has  been  no  unreason- 
able delay  in  exercising  the  right  of  rev- 
ocation, and  provided  he  pay  into  court 
the  benefits  received." 

It  is  here  conceded  that  appellees  accept- 
ed the  $1,000  each,  and  under  a  misappre- 
hension as  to  their  legal  rights.  No  one 
has  suffered  by  their  acceptance  of  the  ap- 
pointments. There  has  been  no  unreason- 
able delay  in  asserting  their  rights,  and 
they  have  paid  into  court  the  sums  so  re- 
ceived by  them.  They  are  thus  brought 
within  the  rule  of  the  case  mentioned,  and 
are  not  estopped  to  contest  the  validity  of 
the  exercise  of  the  power  of  appointment 
vested  in  Lewis  Barret  by  the  will  of  his 
father. 

The  judgment  is  therefore  aflirmed. 


Annotatioii — ^Nonexclusive  power*  and  fllnsory  appointanraits. 


The  general  question  of  what  is  a  suf- 
ficient execution. by  will,  of  a  power  of 
appointment,  has  already  been  covered.^ 
Hlstorjr  of  tlie  doctrines  la  Englaiid. 

At  common  law,  if  the  donor  of  the 
power  named  a  class  of  persons  as  ob- 


jects of  the  power  without  naming  the 
individuals,  and  expressly  provided  that 
there  might  be  exclusions,  of  course,  an 
appointment  was  not  invalid  on  the 
ground  that  a  member  or  members  of 
the  class  received  nothing.*  But  if  he 
did  not   expressly  provide   that   exclu- 


1  See  note  to  Lane  v.  Ijane,  64  L.R.A.  849. 

S  Bland  v.  Pluramer  (1864)  9  L.  T.  N.  S. 
fEng.)  825;  "Chamberlain  v.  Napier  (1880) 
L.  R.  15  Ch.  Div.  (Eng.)  634,  49  h.  J.  Ch. 
N.  S.  628, 29  Week.  Rep.  194 :  Macey  v.  Shur- 
mer  (1739)  1  Atk.  (Eng.)  389;  Spring  ex 
dem.  Titcher  v.  Biles  (1784)  IT.  R.  (Eng.) 
435,  note;  Swift  ex  deni.  Huntley  v.  Gregson 
(1786)  1  T.  R.  (Eng.)  432;  Thomas  v. 
L.R.A.1916D. 


Thomas  (1705)  2  Vcrn.  (Eng.)  513;  Turner 
V.  Bryans  (1862)  31  Beav.  (Eng.)  303;  Rp 
Veale  (1877)  L.  R.  5  Ch.  Div.  (Eng.)  622. 
46  I..  J.  Ch.  N.  S.  790,  36  L.  T.  N.  S.  634: 
Wollen  V.  Tanner  (1800)  5  Ves.  Jr.  (Eng.) 
218. 

It  was  held  in  Thomas  v.  Thomas  (1705) 
2  Vern.  (Eng.)  613,  that  a  power  to  give  a 
fund  to  one  or  more  of  testator's  children 
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sions  or  selections  could  be  made,  the 
appointment  was  invalid  unless  each 
member  of  the  class  received  some  share 
under  it.'  At  law,  the  appointment  of 
any  share,  however  small,  proportionally 
or  intrinsically,  was  a  valid  appoint- 
ment.*   The  courts  of  chancery,  however, 


interfered  with  an  appointment  of  a 
merely  nominal  sum  as  a  share,  on  the 
ground  that  a  fraud  had  been  perpe- 
trated upon  the  donor  of  the  power.' 
They  held  such  an  appointment  il- 
lusory and  invalid.'  In  the  earlier  times 
the  chancery  courts  took  from  the  donee 


then  living,  in  such  manner  as  the  donee 
should  think  fit,  in  an  exclusive  power. 

A  will  leaving  money  "upon  trust  to  pay 
and  apply  all  tlie  same  trust  moneys,  and  to 
assign  and  transfer  the  security  and  stock 
in  and  upon  which  the  same  shall  be  tlien 
invested,  to  and  amongst  my  otlier  children 
or  their  issue  in  such  parts,  shares,  and 
proportions,  manner  and  form,  as  my  said 
daughter  .  .  .  shall  by  deed  or  will  di- 
rect, limit,  and  appoint;  and  in  default  of 
such  direction,  limitation,  and  appointment, 
I  direct  that  the  same  shall  fall  into  and 
form  part  of  my  residuary  personal  estate," 
grants  an  exclusive  power.  Re  Veale  (1877) 
L.  R.  5  Ch.  Div.  (Eng.)  622. 

■  Alexander  v.  Alexander  (1765)  2  Ves. 
Sr.  640,  2  Eng.  Rul.  Cas.  415;  Barry  v.  Bar- 
ry (1878)  Ir.  Rep.  10  Eg.  397;  Barron  v. 
Barron  (1836)  2  Jones  (Ir.)  226;  Beere  v. 
Prendergast  (1833)  Hayes  &  J.  (Ii.)  384; 
Bulteel  V.  Plummer  (1870)  L.  R.  6  Ch. 
(Eng.)  160,  23  L.  T.  N.  8.  753;  Re  Aplin 
(1S6S)  13  Week.  Rep.  (Eag.)  1062;  Burleigh 
V.  Pearson  (1749)  1  Ves.  Sr.  (Eng.)  281; 
Cloves  V.  Awdry  (1850)  12  Beav.  (Eng.) 
604;  Coleman  v.  Seymour  (1748)  1  Ves.  Sr. 
(Eng.)  209;  Donoghue  v.  Brooke  (1875)  Ir. 
Rep.  9  Eq.  489;  Fowler  v.  Hunter  (1829) 
3  Younge  &  J.  (Eng.)  506;  Kemp  v.  Kemp 
(1801)  5  Vea.  Jr.  (Eng.)  849,  5  Revised  Rep. 
182;  Uoyd  v.  Lance  (1845)  14  L.  J.  Ch.  N. 
S.  (Eng.)  456;  Pocklington  v.  Bayne  (1785) 
1  Bro.  Ch.  (Eng.)  450;  Ranking  v.  Barnes 
(1864)  3  New  Reports  (Eng.)  660,  33  L.  J. 
Ch.  N.  S.  539,  10  Jur.  N.  S.  463,  12  Week. 
Rep.  665;  Robinson  v.  Sykes  (1856)  23 
Beav.  (Eng.)  40,  26  L.  J.  Ch.  N.  8.  782,  2 
Jur.  N.  S.  895;  Stolworthy  v.  Sancroft 
(1864)  10  Jur.  N.  S.  (Eng.)  762,  33  L.  J. 
Ch.  N.  S.  708,  10  L.  T.  N.  S.  223,  12  Week. 
Rep.  635;  Spencer  v.  Spencer  (1800)  5  Ves. 
Jr.  (Eng.)  362;  Strutt  v.  Braithwaite  (1852) 
5  De  G.  &  S.  (Eng.)  369,  21  L.  J.  Ch.  N.  S. 
609,  16  Jur.  882;  White  v.  Wilson  (1852)  1 
Drew.  (Eng.)  298,  22  L.  J.  Ch.  N.  8.  62, 
17  Jur.  16,  1  Week.  Rep.  47;  Young  v. 
Waterpark  (1842)  13  Sim.  (Eng.)  109,  11 
Ii.  J.  Ch.  N.  8.  367,  6  Jur.  656. 

The  power  to  distribute  money  left  "up- 
on trust  to  pay  the  rents  to  A  for  life,  and 
after  her  decease,  'in  case  she  should  leave 
issue,  upon  trust  to  dispose  of  his  said 
estate  in  such  manner,  amongst  such  issue' 
as  A  should  by  deed  or  will  appoint,  with 
gifts  over  in  default  of  such  issue,"  is  a 
nonexclusive  power.  Stolworthy  v.  San- 
croft (1864)  10  Jur.  N.  8.  (Eng.)  762. 

A  marriage  settlement  vesting  in  trustees 
for  the  husband  and  wife  successively  for 
life,  certain  hereditaments,  and  on  the  death 
of  the  survivor  of  them  to  pay  the  rent  in 
maintenance  of  all  and  every  the  child  or 
L.R.A.1916D. 


children,  until  such  child  or  children  should 
attain  twenty -one,  and  as  such  child  or 
children  respectively  should  attain  twenty- 
one,  upon  trust  to  convey  unto  such  child 
or  children  as  the  parent  should  appoint, 
and  in  default  of  appointment  to  convey 
all  the  same  premises  unto  and  among  such 
children  equally,  gives  to  the  donee  a  non- 
exclusive power.  Strutt  v.  Braithwaite 
(1852)  6  De  G.  &  8.  (Eng.)  369,  21  L.  J. 
Ch.  N.  S.  609,  16  Jur.  882. 

It  was  held  in  Robinson  v.  Sykes  (1856) 
23  Beav.  (Eng.)  40,  26  L.  J.  Ch.  N.  S.  782, 
2  Jur.  K.  S.  895,  that  a  power  to  appoint 
"unto  and  amongst  such  child  or  children 
of  the  marriage,  or  unto  and  amongst  the 
issue  of  such  child  or  children,"  is  a  non- 
exclusive power. 

A  power  to  dispose  of  a  fund  "amongst 
her  children  as  she  shall  think  proper,"  is  a 
nonexclusive  power.  Kemp  v.  Kemp  (1801) 
6  Ves.  Jr.  (Eng.)  849,  5  Revised  Rep.  182. 

4Bax  V.  Whjtbread  (1809)  16  Ves.  Jr. 
(Eng.)  16,  affirming  (1804)  10  Ves.  Jr.  31; 
Butcher  v.  Butcher  (1804)  9  Ves.  Jr.  (Eng.) 
382,  12  Revised  Rep.  193,  affirmed  in  (1812) 
1  Ves.  &  B.  79;  Re  Capon  (1879)  L.  R.  10 
Ch.  Div.  (Eng.)  484,  48  L.  J.  Ch.  N.  8.  355, 
27  Week.  Rep.  376;  Kemp  v.  Kemp  (Eng.) 
supra;    Spring    ex    dem.    Titcher    v.    Biles 

(1784)  1  T.  R.  (Eng.)  435,  note;  Vanderzee 
V.  Aclom  (1797)  4  Ves.  Jr.  (Eng.)  771;  Pre- 
amble to  Lord  St.  Leonard's  Act,  1  Wm. 
IV.  chap.  46;  2  Sugden,  Powers,  p.  181. 

» Butcher  v.  Butcher  (1804)  fi  Ves.  Jr. 
(Eng.)  382, 12  Revised  Rep.  193,  affirmed  in 
(1812)  1  Ves.  &  B.  79;  Kemp  v.  Kemp 
(1801)  5  Ves.  Jr.  (Eng.)  849,  5  Revised 
Rep.  182;  Vanderzee  v.  Aclom  (1797)  4  Ves. 
Jr.  (Eng.)  771;  Wall  v.  Thurborne  (1686) 
1  Vern.  (Eng.)  355;  2  Sugden,  Powers,  p. 
181. 

8  Alexander  v.  Alexander  (1765)  2  Ves. 
Sr.  640,  2  Eng.  Rul.  Cas.  415;  Kemp  v.  Kemp 
(1801)  5  Ves.  Jr.  (Eng.)  849,  5  Revised 
Rep.  182;  Lysaght  v.  Royse  (1804)  2  Sch. 
&    Lef.    (Ir.)    151;    Pocklington    v.    Bayne 

(1785)  1  Bro.  Ch.  (Eng.)  450;  Spencer  v. 
Spencer  (1800)  6  Ves.  Jr.  (Eng.)  362;  Van- 
derzee V.  Aclom  (1797)  4  Ves.  Jr.  (Eng.) 
771.  In  the  following  cases  the  doctrine 
was  recognized,  but  not  applied:  Bax  v. 
Whitbread  (1809)  16  Ves.  Jr.  (Eng.)  15; 
Bristow  V.  Warde  (1794)  2  Ves.  Jr.  336.  2 
Revised  Rep.  235,  21  Eng.  Rul.  Cas.  356; 
Burrell  v.  Burrell  (1768)  2  Ambl.  (Eng.) 
660;  Dvke  v.  Sylvester  (1806)  12  Ves.  Jr. 
(Eng.)  126;  Hockley  v.  Mawbev  (1790)  1 
Ves.  Jr.  (Eng.)  150,  1  Revised  Rep.  03; 
Long  V.  Long  (1800)  6  Ves.  Jr.  (Eng.)  445, 
5  Revised  Rep.  101;  Wilson  v.  Piggott 
(1794)  2  Ves.  Jr.  (Eng.)  351,  2  Revised  Rep. 
246. 
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all  discretion,  and  made  the  appointment 
on  what  they  considered  the  merits  of 
the  case.  Of  course,  the  donee  had 
Hobson's    choice,    i.    e.,    the    choice    of 


distributing  the  funds  equally  among 
the  members  of  the  class,  or  of  letting 
the  court  make  the  appointment.  Un- 
less the  shares  were  equal,  equity  would 


In  Kemp  v.  Kemp  (1801)  5  Ves.  Jr. 
(Eng.)  858,  there  is  an  excellent  review  of 
tiie  earlier  deciaiona  from  the  point  of  view 
of  a  court  that  felt  bound  by  the  doctrine 
to  decide  contrary  to  its  convictions.  It 
is  there  said:  "I  will  now  state  the  cases 
that  have  occurred  upon  this  subject,  chro- 
nok>gically,  and  see  how  far  the  opinions  up- 
on this  question  of  illusory  appointment — 
and  I  lament  extremely  that  it  has  ever 
found  its  way  into  this  court — have  been 
carried.  The  case  that  settled  this  is  Gibson 
v.  Kinven  (1682)  1  Vem.  (Eng.)  66,  de- 
termined by  that  great  judge,  Lord  Notting- 
ham, styled  the  Father  of  Equity.  It  was 
contended  in  that  case  that  anyone  might 
have  been  excluded.  It  is  said  in  the  re- 
port to  have  been  the  opinion  of  Chief 
Justice  Pemberton,  then  at  the  bar,  that  a 
ring  might  have  been  given  to  one;  and  so 
it  might,  if  this  would  be  good;  but  the  ap- 

S ointment  was  set  aside  by  Lord  Notting- 
am  for  inequality.  How  can  the  words 
in  thai  case  be  distinguished  from  'amongst 
her  children  T'  Lord  Nottingham  was  of 
opinion  it  was  necessary  to  give  some  part 
to  each,  and  a  nominal  part  would  not  satis- 
fy the  object  of  the  power.  That  case  was 
followed  by  Wall  v.  Thurbome,  reported 
in  two  places  in  Vernon  (1  Vem.  (Eng.) 
365,  414) ;  but  that  book  is  unfortunately 
so  inaccurate  that  I  do  not  know  upon 
whidi  statement  to  rely.  If  I  take  the  first 
statement,  it  is  very  near  this  case.  Two 
other  cases  are  quoted  there,  by  whom  de- 
termined I  do  not  know.  Cragrave  v. 
Perroset  and  Swetnam  v.  Woolaston.  Upon 
the  first  I  rather  think  the  court  would 
have  paused  before  they  would  have  set 
that  aside,  but  for  the  peculiar  circum- 
stances. But  Swetnam  v.  Woolaston,  if  it 
is  to  have  any  authority,  would  be  against 
the  decision  in  Gibson  ▼.  Kinven.  It  is  a 
decision  departed  from  in  the  principal  case, 
and  by  whom  determined  I  do  not  know. 
Therefore  it  is  not  entitled  to  be  con- 
sidered as  of  any  authority.  Clarke  v. 
Turner  (1694)  Freem.  Ch.  (Eng.)  198,  was, 
I  believe,  determined  by  Lord  Somers. 
Whether  or  not  the  court  was  struck  with 
the  extent  of  the  word  'relations'  and  the 
subject  being  land,  they  took  upon  them- 
selves to  execute  the  trust,  and  decreed  it 
to  the  heir  at  law.  The  next  case  is  a  very 
extraordinary  one.  Warburton  v.  War- 
burton  (1702)  4  Bro.  P.  0.  (Eng.)  1,— a 
power  to  two  of  the  testator's  daughters, 
whom  he  appointed  his  executors,  to  dis- 
pose to  the  use  of  themselves,  their  brothers 
and  sister,  or  to  such  of  them  and  in  such 
proportions  as  they  should  judge  fit  and 
convenient  according  to  their  needs  and 
necessities.  There  the  Lord  Keeper  Wright 
and  the  House  of  Lords  seem  to  have 
thought  that  the  trust  devolved  upon  the 
court.  The  reason  is  a  very  odd  one.  I 
hope  they  did  not  lay  much  stress  upon 
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his  being  bred  to  the  law.    It  is  hardly  to 
be  collected   what    construction    they     put 
upon  it.    It  seems  as  if  they  exercised  the 
power  themselves, — a  power  which  of  lat^ 
the  court  has  disclaimed;  and  I  hope  that 
always  will  be  followed.     If  the  power   is 
not  executed  properly,  the  rule  now  is   to 
set  aside  the  execution  and  give  the  fund 
equally.     But   I   suppose   the  constniction 
there  was  that  it  was  a  general  trust,   to 
be   exercised   for   their    own    benefit;     and 
therefore  the  court  was  very  jealous,  and 
completely  controlled  it.     The   next  rasea 
are    Thomas    ▼.    Thomas    (1705)    2   Vern. 
(Eng.)    613,  referred  to  in   Swift  ex  dem. 
Huntley    v.    Gregson  and  Astry  v.  Astry 
(1706)  Prec.  in  Ch.  (Eng.)  256.   The  former 
could  admit  no  doubt;   and  it  was  deter- 
mined that  the  fund  might  be  given  to  one. 
The  power  being  to  give  to  one  or  more, 
there  was  no  room  for  the  court  to  inter- 
fere.   In  Astry  v.  Astry  the  power  was  to 
divide  among  his  three  daughters  in  such 
proportions  as  the  wife  should  think  fit; 
and  the  court  was  of  opinion  it  must  be 
equally,    unless    a    good   reason   appeared. 
That  I  take  not  to  be  the  rule  of  the  court 
now.     However,  it  is  perfectly    clear    that 
under  words  of  this  sort,  if  some  very  good 
reason  does  not  appear  which  I  admit  might 
be  given  in  the  particular  case,  for  giving  a 
very  small  sum  to  one,  such  a  disposition 
cannot  be  allowed.     Then  we  come  to  some 
cases  more  modern,  and  upon  which  the  rule 
is  settled  aa  it  now  stands.     In  MenzeV  v. 
Walker  (1800)  Forrest  (Eng.)  72,  notwith- 
standing the  reason  given,  viz.,  the  provision 
from    the    grandfather,    yet    Lord    Talbot 
thought,    under    the    words    in    that   rase, 
everyone  must  have  a  share,  and  not  an 
illusory  share.    The  next  case  is  Maddison 
T.  Andrew   (1747)    1  Ves.  Sr.    (Eng.)  97. 
The  principal  point  does  not  bear  upon  this: 
but  this  was  held  clearly,  that  each  of  the 
objects  living  were  entitled  to  a  share,  and 
that    no    discretion    in    such    a    case    de- 
volved   upon    the    court.      Then    in    Cole- 
man V.  Seymour   (1748)  1  Ves.  Sr.  (Eng.i 
209,    it    was    held    that    a    share    must  be 
given    to    each,    and    that    a    share    not 
illusory.     The  next  Is  a    case    very   often 
quoted,   Alexander   v.   Alexander    (1755)  2 
Ves.  Sr.  (Eng.)  640,  which  seems  almost  to 
decide  upon  such  words  as  these.    Under  a 
power  to  appoint  unto    and    among    such 
children    begotten    between    them,    and   in 
such  proportion  as  she  shall  direct,  etc.,  Sir 
Thomas   Clark    held   that   each    must  harr 
some  sharp,  and  that  must  not  be  a  nominal 
share.    The  last  case  I  shall  take  notice  of. 
is  that  which  has  been  so  much  commented 
upon.     Burrell   v.   Burrell    (1768)    2  Ambl. 
(Eng.)  660.  The  testator  gave  all  his  real  and 
personal  estate  to  his  wife,  to  the  end  that 
she  might  give  his  children  such  fortunes 
as  she  should  think  proper,  or  thoy  best  de- 
serve, to  whom   he  charged  his  sons  and 
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interfere,'  inqtiire  into  the  behavior 
of  the  beneficiaries,  their  circumstances, 
etc.,'  and  adjust  the  amount  of  the 
shares.^  But  the  chancer}'  courts 
later  gave  up  this  practice,  interfering 
only  in  case  a  share  was  merely  nominal 


in  amount.^'  And  then  they  merely  de- 
clared the  appointment  invalid  and  dis- 
tributed the  fund  as  if  no  appointment 
had  been  made.  Fraud  is  a  very  ques- 
tionable ground  for  interference  by  the 
chancery  court.*^    Aside  from  this,  how- 


daughters  to  be  dutiful  and  obedient,  and 
loving  and  aSectionate  to  each  other.  The 
son  had  an  estate  of  £400  a  year.  The  wife 
gave  two  daughters  £200  each;  to  the  son 
a  guinea;  and  the  remainder  to  two  other 
daughters.  It  is  impossible  to  suppose  that 
Lord  Ctemden  laid  any  stress  upon  the 
guinea.  I  cannot  conceive  that  he  con- 
sidered that  as  anything,  for  it  is  not  too 
well  settled,  and  it  is  imposed  on  every 
judge  as  an  ohligation,  whatever  may  be 
the  inclination  of  his  own  opinion,  that, 
though  a  gift  of  any  part  is  a  good  exe- 
cution at  law,  yet  in  equity,  unless  it  is  sub- 
stantial and  real,  it  is  the  same  as  no  exe- 
cution. The  words  of  the  report  leave  it  a 
little  doubtful.  It  states  two  reasons,  and 
concludes  that  Lord  Camden  being  of  the 
same  opinion,  the  bill  was  dismissed.  Lord 
Camden,  as  I  conceive,  was  of  the  opinion 
that  these  words  were  so  ample  that  if  she 
thought  fit  to  give  nothing  to  one,  she 
might  so  execute  her  power.  I  will  not  say 
what  my  own  opinion  would  have  been.  I 
am  willing  to  subscribe  to  that  of  Lord 
Camden  upon  such  a  doubtful  question; 
being  perfectly  satisfied  that  in  setting 
aside  these  appointments,  criticizing  upon 
the  words  'to  and  amongst,'  etc.,  and  the 
rule  as  to  illusory  shares,  the  court  goes 
against  the  intention.  I  must  therefore 
think  that  under  the  words  of  that  will. 
Lord  Camden  thought  the  wife  might  have 
given  the  whole  to  one  child,  and  had  a 
right  to  exclude  any  who  in  her  opinion  did 
not  want  it.  Then  ought  that  to  have  any 
effect  upon  these  words  ?  I  think  not.  My 
inclination  is  strong  to  support  the  exe- 
cution of  this  power,  if  I  could  consistently 
with  the  rules  I  find  established.  Finding 
those  rules  established,  I  must  consider 
these  words  with  reference  to  those  rules. 
This  is  a  trust  beyond  all  question.  What 
is  the  effect  of  the  words  'amongst  her  chil- 
dren?' Is  it  necessary  to  say  'all  and 
every?'  Alexander  v.  Alexander  and  the 
cases  quoted  in  Swift  ex  dem.  Huntley  v. 
Oregson  plainly  show  that,  if  it  was  not  for 
the  word  'such,'  the  word  'amongst'  would 
require  a  distribution  so  that  everyone  must 
take  some  share.  A  court  of  law  says  a 
share,  however  little,  will  be  sufl[icient.  The 
power  must  be  executed  according  to  the 
words.  If  not,  it  will  be  bad  at  law.  I 
shall  mention  Pocklington  v.  Bayne  in 
order  to  show  that  Lord  Thurlow's  opinion 
vas  the  same.  His  Lordship  held  an  acre 
given  to  two  for  their  lives  was  illusory, 
evidently  adopting  the  rule,  which  is  too 
firmly  established  for  a  judge  to  extricate 
himself  from  it.  I  wish  to  consider  these 
cases  as  going  upon  the  ground  of  fraud.  I 
do  not  notice  the  late  cases,  principally  be- 
cause most  of  them  were  determined  by 
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me;  but  all  of  them  (Bristow  v.  Warde 
(1794)  2  Ves.  Jr.  336,  2  Revised  Rep.  235, 
21  Eng.  Rul.  Cas.  356;  Wilson  v.  Piggott 
(1794)  2  Ves.  Jr.  (Eng.)  351,  2  Revised  Rep. 
246,  and  Vanderzee  v.  Aclom  (17D9)  4  Ves. 
Jr.  (Eng.)  771)  a^e  upon  the  same  princi- 
ple." 

In  McGibbon  v.  Abbott  (1886)  L.  R.  10 
App.  Cas.  (Eng.)  653,  the  court  says:  "It 
would  be  lamentable  if  their  Lordships,  in 
a  case  arising  in  Lower  Canada  and  to  be 
determined  by  the  law  of  that  country, 
should  feel  themselves  bound  by  a  course 
of  English  decisions  which  have  been  swept 
away  by  the  legislature  as  fraught  with 
inconvenience  and  mischief,  and  thus  be 
driven  to  such  a  construction  of  the  will  of 
William  as  would  form  a  precedent  in 
future  cases  of  a  similar  nature,  and  there- 
by introduce  into  Lower  Canada  all  those 
difficulties  and  inconveniences  which  it  re- 
quired the  force  of  an  act  of  Parliament 
in  England  to  remove."  And  it  was  held 
that  the  doctrine  never  had  a  place  in  the 
law  of  Lower  Canada. 

'Astry  V.  Astry  (1706)  Prec.  in  Ch. 
(Eag.)  256;  Clarke  v.  Turner  (1694)  Freem. 
Ch.    (Eng.)    198;   Gibson   v.  Kinven   (1682) 

1  Vern.  (Eng.)  66;  Thomas  v.  Thomas 
(1706)  2  Vern.  (Eng.)  513. 

SKemp  V.  Kemp  (1801)  6  Ves.  Jr.  (Eng.) 
849,  5  Revised  Rep.  182. 

9  Clarke  v.  Turner  (1694)  2  Freem.  (Eng.) 
198;  Astry  v.  Astry  (1706)  Prec.  in  Ch. 
(Eng.)  256;  Gibson  v.  Kinven  (1682)  1 
Vern.  (Eng.)  66;  Thomas  v.  Thomas  (1705) 

2  Vern.  (Eng.)  513;  Kemp  v.  Kemp  (Eng.) 
supra, 

10  Kemp  V.  Kemp  (1801)  5  Ves.  Jr.  (Eng.) 
849,  5  Revised  Rep.  182. 

11  "In  the  case  of  Butcher  v.  Butcher 
(1804)  9  Ves.  Jr.  (Eng.)  383,  12  Revised 
Rep.  193,  affirmed  in  (1812)  1  Ves.  &  B.  79, 
a  question  arose  whether,  under  a  power 
to  appoint  to  children,  equity  could  relieve 
against  an  appointment  under  which  a 
share  merely  illusory  was  given  to  one 
child.  The  master  of  the  rolls  said,  in 
terms,  the  power,  though  limited  as  to 
objects,  is  discretionary  as  to  shares.  A 
court  of  law  says  no  object  can  be  excluded ; 
but  there  it  stops.  It  does  not  attempt  to 
correct  any  the  extremest  inequality  in 
the  distribution ;  and  yet  if  that  is  a  fraudu- 
lent execution  of  the  power,  why  is  it  not 
void  at  law  t  A  fraudulent  act  has  no  more 
validity  in  a  court  of  law  than  in  a  court 
of  equity;  and  if  it  is  not  a  fraudulent  exe- 
cution, upon  what  principle  does  a  court 
of  equity  deny  it  effect?  It  is  sometimes 
said  this  court  interferes  for  the  purpose  of 
carrying  into  effect  the  intention  of  the 
party  creating  the  power,  who  must  have 
meant  that  'each  object  should  derive  the 
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ever,  there  is  the  difficulty  of  formulat- 
ing any  rule  of  law  or  equity  for  deter- 
mining what  is  an  illusory  appointment. 
The  chancery  courts  themselves  could  not 
formulate  any  rule  that  would  be  cer- 
tain; and  certainty  is  the  only  merit  of 
the  law  of  nonexclusive  appointments," 
including  the  right  to  g^ve  a  nominal 
share.  The  evils  resulting  from  the  il- 
lusory appointment  doctrine  became  so 
glaring  that  the  chancery  courts  them- 
selves condemned  it."  Some  of  them 
practically  nullified  it  by  holding  any 
share  to  be  substantial  for  lack  of  prec- 
edent in  which  a  share  in  the  exact 
amount  had  been  held  to  be  illusory." 


In  1830  Parliament  came  to  their  relief 
by  enacting  that  no  appointment  should 
be  held  to  be  invalid  on  account  of  its 
being  merely  nominal,  illusory,  or  un- 
substantial." This  statute  merely  com- 
pelled the  chancery  courts  to  follow  the 
law."  It  did  not  change  the  rule  that  an 
exclusion  is  invalid  unless  there  is  an  ex- 
press power  of  selection  or  exclusion  con- 
tained in  the  instrument,"  and  under  it 
the  appointment  of  any  share,  however 
small,  was  good  both  in  law  and  in 
equity.'*  In  1874  exclusions  were  le- 
galized," avowedly  for  the  reason  that 
many  appointments  were  declared  in- 
valid because  the  donee  had  in  good  faith 


same  real  benefit  from  the  execution  of  the 
power.  Now,  every  inBtrument  must  re- 
ceive the  same  construction  from  every 
court.  Whatever  is  its  true  meaning  must 
be  its  meaning  everywhere.  If,  then,  the 
true  meaning  of  the  power,  however  dis- 
cretionary in  terms,  be  that  each  object 
shall  have  what  is  called  a  substantial 
share,  it  is  not  executed  according  to  its 
true  meaning,  and  therefore  it  is  not  well 
executed,  by  an  appointment  that  does  not 
give  to  each  object  a  substantial  share.  A 
court  of  equity  may,  in  the  exercise  of  its 
own  particular  jurisdiction,  supply  defects 
in  the  execution  of  a  power.  But  he  could 
not  well  understand  how  the  question 
whether  a  power  is  well  or  ill  executed 
could  receive  different  determinations  in 
different  courts.  If  it  is  not  executed  ac- 
cording to  its  true  import,  how  can  a  court 
of  law  say  it  is  well  executed!  And  if  it  is 
executed  according  to  its  true  import,  how 
can  a  court  of  equity  say  it  is  ill  exe- 
cuted? Upon  questions  like  that  in  the 
last  case,  the  jurisdiction  exercised  by 
equity  is  infinitely  more  strong  than  the 
common  relief  in  case  of  fraud.  If  a  man 
having  a  power  to  appoint  to  A  or  B  ap- 
point to  A  in  consideration  of  a  sum  paid 
by  him,  equity  will  relieve  against  the 
fraud,  and  tlie  courts  of  law  would  refuse 
to  interfere,  on  the  ground  that  they  have 
not  the  same  means  of  enforcing  the  dis- 
covery of  fraud,  and  of  relieving  against 
it.  But  where,  as  in  Butcher  v.  Butcher, 
a  man  has  a  power  over  a  fund  which  it  is 
admitted  will  at  law  enable  him  to  give  any 
share,  however  trifling,  to  one  party,  and 
he  without  fraud  exercise  that  power  ac- 
cordingly, equity,  by  interposing  its  au- 
thority, actually  puts  a  different  construc- 
tion on  the  instrument  to  what  it  must 
receive  in  a  court  of  law;  and  yet  if  a  power 
gives  a  clear,  right  to  appoint  to  several 
persons,  or  any  of  them  exclusively  of  the 
others,  equity  can  grant  no  relief  against 
the  bona  fide  exercise  of  it  in  favor  of  some 
of  the  objects,  excluding  the  others.  But 
however  strange  this  doctrine  may  seem,  it 
was  well  established  that  where  the  power 
did  not  authorize  an  exclusive  appointment, 
equity  would  relieve  against  any  appoint- 
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ment    of   an    illusory    share,    although   thiii 
relief   can    no   longer   be   administered."     2 
Sugden,  Powers,  p.  182. 
USee  footnote  27,  infra. 

18  Butcher  v.  Butcher  (1804)  0  Ves.  Jr. 
(Eng.)  382,  12  Revised  Rep.  193,  affirmed 
in  (1812)  1  Ves.  &  B.  79;  Fowler  v.  Hunter 
(1829)  3  Younge  &  J.  (Eng.)  506;  Krmp 
V.  Kemp  (1801)  a  Ves.  Jr.  (Eng.)  849,  5 
Revised  Rep.  182;  Mocatta  v.  Lousada 
(1806)  12  Ves.  Jr.  (Eng.)  123;  Spencer  v. 
Spencer  (1800)  5  Ves.  Jr.  (Eng.)  362. 

"Butcher  v.  Butcher  (1804)  9  Ves.  Jr. 
(Eng.)  382,  12  Revised  Rep.  103,  afiirmed 
in  (1812)  1  Ves.  &  B.  79;  Mocatta  v.  Lou- 
sada  (1806)   12  Ves.  Jr.   (Eng.)   123. 

"  Lord  St.  Leonard's  Act,  1  Wm.  IV.  chap. 
46. 

In  Re  Capon  (1870)  L.  R.  10  Ch.  Div. 
(Eng.)  484,  in  construing  the  act  the  court 
said:  '"What  the  act  meant  by  an  'un- 
substantial, illusory,  or  nominal'  appoint- 
ment was  an  appointment  that  had  the 
mere  shadow  or  appearance  of  an  appoint- 
ment; and  as  to  such  appointments  it  says 
they  shall  be  valid  in  equity  as  well  as  at 
law." 

In  Minchin  v.  Minchin  (1853)  3  Ir.  Ch. 
Rep.  167,  it  was  held  that  the  statute  "made 
the  appointment  of  a  nominal  or  illusory 
share,  which  was  a  valid  appointment  at 
law,  also  valid  in  equity;  but  it  did  not 
make  that  which  was  an  invalid  appoint- 
ment, both  at  law  and  in  equity,  becanw 
some  of  the  objects  of  the  power  were  ex- 
cluded, valid  in  equity." 

In  Moynan  v.  Moynan  (1878)  L.  R.  I.  R. 
1  Eq.  (Ir.)  382,  the  appointment  was  made 
by  will  before  the  passage  of  the  statute  of 
1874  which  legalized  exclusions,  and  the 
donee  died  after  the  passage  of  the  statute. 
It  was  held  that  the  power  was  non- 
exclusive and  that  the  appointment  vaa 
void  for  an  exclusion,  the  statute  of  1830 
and  the  common  law  being  the  rule  that 
controls  the  decision. 

See  citation  of  later  cases  under  footnotes 
3  and  4,  supra. 

1<  See  cases  cited  under  16.  supra. 

W  See  later  cases  cited  under  3,  supra. 

I'See  cases  cited  under  16,  supra. 

19  Lord  Selborne's  Act,37,38 Vict. chap.  3". 
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excluded  a  member  of  the  class  entire- 
ly." These  appointments,  of  course, 
ought  not  to  fail  because  of  the  donee's 
ignorance  of  the  law.  But  under  this 
statute  the  donee  of  such  a  power  cannot 
exclude  all  the  objects  of  the  power  and 
give  the  fund  to  persons  who  are  not  ob- 
jects of  the  power.**  The  chancery 
courts  can  interfere  if  there  is  fraud,  in 
the  proper  sense  of  that  term,  just  the 
same  as  they  could  before  the  statute  was 
enacted.** 

THe  dootrine*  in  the  ITnlted  State*. 

What  the  English  chancery  courts  real- 
ly did  was  to  interfere  with  the  law 
court's  interpretation  of  the  instru- 
ment.** Suppose  a  case  in  which  the 
testator  has  expressly  declared  that  there 
shall  be  no  exclusion,  but  that  an  ap- 
pointment of  1  cent  shall  be  valid.  The 
chancery  courts  would,  no  doubt,  up- 
hold an  appointment  of  1  cent  under  the 
express  power.  At  law  the  express 
power  is  the  exact  equivalent  of  a  power 
in  which  donee  had  discretion  to  divide 
among  members  of  the  class.**  But  the 
chancery  courts  interfered  with  this  in- 
terpretation. Obviously  there  is  no 
fraud  in  giving  a  nominal  share  under 
this  class  of  powers,  any  more  than  in 
giving  a  nominal  share  in  the  supposed 
ease,  if  the  law  courts  interpreted  the 
powers  correctly.  Any  interference  by 
equity  with  the  law  court's  interpreta- 
tion of  a  class  of  instruments  must  nat- 
urally create  friction. 

The  doctrine  of  nonexclusive  powers, 
including  the  power  to  give  a  merely 
nominal  share,  has  its  defects  in  actual 
practice,  which  will  be  stated;  but  it  has 
one  merit,  i.  e.,  certainty.  It  furnishes 
a  clear-cut  definite  rule  or  guide  for 
making,  executing,  and  interpreting  pow- 
ers. One  who,  knowing  the  law,  gives 
another  the  power  to  distribute  a  fund 
so  unequally  that  one  member  of  the 
class  may  get  $1,000  while  another  gets 
$1,  and  prohibits  an  exclusion,  cannot 
with  good  grace  ask  a  court  to  deprive! 
the  donee  of  the  discretion  with  which 


he  has  been  clothed,  or  to  extend  the 
discretion  so  as  to  permit  a  total  exclu- 
sion. The  beneficiary  has  no  cause  of 
complaint,  for  the  donor  has  done  in- 
directly only  that  which  the  law  would 
permit  him  to  do  directly.  Theoreti- 
cally, the  intention  of  the  donor  is  strict- 
ly carried  into  effect,  as  the  donor  when 
he  wrote  the  power,  and  the  donee  when 
he  executed  it,  knew  the  law  and  acted 
with  reference  thereto.  If  this  law  is 
deprived  of  its  certainty,  it  not  only 
becomes  useless,  but  it  carries  its  harsh 
features  to  a  class  of  cases  that  were 
originally  not  within  its  purview. 

One  defect  in  the  law  of  nonexclusive 
appointments,  when  the  right  to  give  a 
nominal  share  is  included,  is  that  it  is 
too  rigid  when  applied  to  cases  where 
there  has  been  an  exclusion.  It  compels 
too  much  attention  to  the  mere  wording 
of  the  particular  clause,  and  appears  al- 
most, if  not  entirely,  to  shut  out  other 
considerations  that  may  indicate  more 
clearly  the  intention  of  the  testator.** 
It  developed  into  law  at  a  time  when 
the  courts  construed  wills  almost  wholly 
upon  the  technical  wording  of  the  par- 
ticular clause  in  question.  This  objec- 
tion furnishes  a  strong  reason  why  the 
whole  doctrine  of  nonexclusive  powers  in 
its  technical  form  should  be  abolished,*' 
and  an  equally  strong  reason  why  its 
scope  should  not  be  extended  to  in- 
clude cases  not  within  it,  by  adopting 
the  illusory  appointment  doctrine.  And, 
it  is  said  that  the  law  makes  the  deci- 
sions turn  upon  the  giving  or  not  giving 
of  a  mere  trifle,  so  that  no  practical 
effect  can  be  given  to  the  law  of  non- 
exclusive appointments  if  the  donee  can 
satisfy  the  law  by  giving  a  merely  nomi- 
nal share.  Theoretically,  this  objection 
would  appear  to  be  based  upon  the  as- 
sumption that  the  donor  does  not  know 
the  law  and  that  the  donee  does.  But 
whatever  force  the  objection  has,  it 
should  be  directed  against  the  whole 
doctrine  of  nonexclusive  powers.  Adopt- 
ing the  illusory  appointment  doctrine 
makes    matters    worse,    both   practical- 


WTbe  purpose  of  the  legislation  is  dis- 
closed in  the  preamble  to  the  statute. 

MRe  Enever  [1912]  1  L  R.  (Ir.)   511. 

WTharp  v.  Tharp  [1916]  1  Ch.  (Eng.) 
142.  In  this  case  the  donee  of  the  power 
induced  the  testator  to  destroy  a  codicil 
which  would  have  deprived  donee  of  the 
power,  by  means  of  a  promise  that  be  would 
so  exercise  the  power  that  a  certain  third 
person  should  take  a  remainder  after 
donee's  life  estate  in  default  of  issue.  After 
testators  death  the  donee  attempted  to  exe- 
cute the  power  which  bad  been  restored  by 
the  destruction  of  the  codicil,  by  conveying 
L.R.A.1916D. 


the  remainder  to  himself.  He  had  no  chil- 
dren; and  the  chancery  court,  at  the  in- 
stance of  the  third  person,  set  the  convey- 
ance aside  for  fraud. 

*S  See  footnote  11,  supra. 

M  See  footnote  4,  supra. 

SS  See  footnote  29,  infra,  for  wording  of 
clauses  that  have  been  held  nonexclusive. 

MA  study  of  the  English  cases  cited 
supra,  and  the  American  cases  cited  under 
footnote  29,  infra,  sliows  that  the  decisions 
were,  under  the  rule,  made  to  turn  upon 
the  technical  wording  of  the  clause  in  ques- 
tion.    For   example,   if   the   testator   said. 
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ly*«»  and  theoretically .««''  When  that 
part  of  the  law  that  permits  the  giving 
of  a  nominal  share  is  stricken  down,  by 
the  adoption  of  the  illusory  appointment 
doctrine,  the  law  is  deprived  of  its  prin- 


cipal merit,  i.  e.,  its  certainty.  Neither 
the  donor,  the  donee,  nor  the  court  can 
know  in  advance  of  a  trial  how  much 
must  be  given  to  make  the  appointment 
valid.*'   The  scope  of  the  law  is  extended 


"to  be  divided  among  the  children  as  he  may 
see  proper,"  the  power  was  always  held  to 
be  nonexclusive ;  but  if  he  happened  to  use 
the  term  "such  children,"  the  power  was 
held  to  be  exclusive. 

«««  See  "History  of  the  Doctrine  in  Eng- 
land," supra,  and  observe  the  practical  re- 
sults of  this  practical  method  of  giving  the 
doctrine  of  nonexclusive  powers  a  practical 
effect.  See  also  quotations  under  footnote 
27,  infra. 

MbSee  quotations  under  footnote,  27 
infra. 

"The  court  in  Ingraham  v.  Meade  (1855) 
3  WalL  Jr.  32,  Fed.  Cas.  No.  7,045,  said: 
"The  theory  on  which  the  English  chancel- 
lors have  acted  in  setting  aside  certain  ap- 
pointments as  'illusory'  is  apparently  found- 
ed in  equity  and  justice.  But  like  many 
other  theories  which  are  very  plausible  in 
the  abstract,  experience  has  shown  this  one 
to  be  difficult  in  application.  The  term 
'illusory'  is  vague  and  indefinite,  depending 
on  uncertain  discretion  or  opinion  of  the 
person  using  it.  Where  a  power  is  given  by 
the  donor  to  another  to  distribute,  it  is  for 
the  purpose  of  inequality,  which  future  and 
unknown  events  may  make  just  and  ju- 
dicious. The  donor  might  do  with  his  own 
as  he  pleased, — give  a  penny  to  one,  and 
ten  tliousand  to  another.  He  has  a  right  to 
intrust  his  power  to  another  by  substitu- 
tion. Tlie  objects  of  his  bounty  are  now  all 
equally  worthy  (infants  perhaps) ;  if  the  di- 
vision were  made  now,  there  is  no  reason 
for  inequality.  But  before  the  time  arrives 
for  distribution,  there  may  be  a  thousand 
reasons  why  the  distribution  should  be  un- 
equal. When  a  chancellor  undertakes  to 
decide  that  any  degree  of  inequality  is  a 
fraudulent  exercise  of  the  power,  he  is  as- 
suming to  himself  a  knowledge  of  the  secret 
wish  and  intention  of  the  donor  not  ex- 
pressed in  the  deed,  and  undertaking  to 
exercise  a  discretionary  power  not  in- 
trusted to  him,  but  to  another.  It  would 
perhaps  have  been  better  originally  to 
have  adopted  the  adage,  'stet  pro  ratione 
voluntas,'  in  such  cases,  than  to  have 
assumed  this  indefinite,  discretionary,  and 
therefore  dangerous  power  over  men's 
property.  However  much  the  chancellor 
may  laud  his  great  principle  that  equality 
is  equity,  how  does  he  know  that 
even  extreme  inequality  was  not  the  very 
purpose  and  object  of  the  power?  I  certain- 
ly concur  with  the  scruples  expressed  on 
this  subject  in  the  English  chancery  cases 
of  Kemp  V.  Kemp  (1801)  5  Ves.  Jr.  (Eng.) 
84».  5  Revised  Rep.  182;  Butcher  v.  Butcher 
(1804)  9  Ves.  Jr.  (Eng.)  303,  12  Revised 
Rep.  193;  and  Bax  v.  Whitbread  (1809)  18 
Ves.  Jr.  (Eng.)  15." 

In  Hawthorn  v.  Ulrich  (1004)  207  Dl.  430, 
on  N.  E.  885,  the  court  said:  "Ortain  diffl- 
L.R.A.1916D. 


culties  in  the  way  of  the  practical  enforce- 
ment of  this  doctrine  would  cause   us  to 
hesitate  about  adopting  it,  even  if  it  had 
received    the    unquestionable    approval     of 
courts  of  last  resort  in  other  states.     The 
only  basis  upon  which  a   court   of    equity 
could  interfere  would  be  that  the  power  ba<l 
not  been  executed  as  the  testator  intended, 
for  the  reason  that  he  intended  each  of  the 
beneficiaries  to  receive  a  substantial  portion 
of  his  bounty.     Manifestly  he  did  not  in- 
tend that  they  must  receive  equal  portionc. 
or  the  power  to  decide  what  portion  each 
should  receive  would  not  have  been  given 
another.    If,  now,  a  court  of  chancery  de- 
termines that  the  appointment  made  is  a 
fraud  upon  the  power  and  shall  be  set  aside 
for  the  reason  that  the  donor's  purpose  has 
been  thwarted,  what,   then,  shall  be  done 
with  the  property?    Shall  it  be  distributed 
equally?     That,  too,  in    the   absence   of  s 
direction   to  that  effect  from  the  donee  of 
the  power,  would  be  as  manifestly  a  per- 
version of  his  will,  and  it  would  seem  to  be 
impossible,  by   any    investigation,    to    de- 
termine just  what  portion  each  must  receive 
to  make  the  final  distribution  conform  to 
the  desires  of  the  testator.    Equity  cannot 
do  better  than  to  leave  the  power  of  distri- 
bution where  the  testator  left  it,  and  re- 
fuse to  interfere  where  the  power  has  been 
executed    by    conveying    to    each    intended 
beneficiary  some  portion,  however  small,  of 
the  testator's  property." 

In  Lines  v.  Darden  (1853)  5  FU.  51.  the 
court  said:  "It  cannot  be  denied  but  thai 
the  English  courts  have  assumed  jurisdic- 
tion even  over  discretionary  powers.  And 
in  this  view,  there  is  nothmg  in  this  doc- 
trine of  illusory  appointment  which  com- 
mends itself  to  the  favorable  consideration 
of  the  court,  and  we  feel  but  little  disposi- 
tion to  adopt  a  rule  which  is  never  men- 
tioned but  with  distrust  as  to  its  soundness, 
and  regret  that  it  ever  was  established. 
Butcher  v.  Butcher  (1804)  9  Ves.  Jr.  (Eng.l 
391.  It  is  a  mistake  that  the  doctrine  flows 
from  a  trust,  or  is  connected  with  it.  In 
the  case  of  discretionary  powers,  there  is  no 
principle  to  guide  a  court  in  determining 
when  an  appointment  is  illusory,  and  when 
it  is  not.  The  rule  itself  is  founded  upon  no 
principle.  It  is  an  arbitrary  one,  subject  to 
no  restraint  or  limitation.  It  is  going  too 
far  to  say  that  the  exercise  of  the  power 
which  a  testator  has  reposed  in  the  honestv. 
good  faith,  and  discretion  of  another  shall 
be  controlled  by  the  court.  It  is  fair  to 
conclude  that  the  testator  had  no  fixed 
purpose  of  his  own,  and  to  control  the  judg- 
ment of  the  donee  is  to  do  violence  to  the 
intention  of  the  testator,  and  leave  the  exe- 
cution of  the  power  to  the  discretion  of  the 
court  who  tries  the  case;  and  that  of  itself 
is  a  sufficient  answer  to  the  soundness  of 
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to, — no  one  knows  where, — and  it  then 
applies  to,  many  cases  that  were  not 
within  it. 

Several  American  courts  have  adopted 
the  whole  law,  including  the  right  to  give 
a  nominal  share,  and  rejected  the  illu- 
sory   appointment    doctrine."      Others 


have  adopted  the  doctrine  of  nonexclusive 
appointments  without  indicating — it  be- 
ing unnecessary  to  indicate — what  posi- 
tion they  would  take  if  there  had  been 
a  merely  nominal  share  given  and  no 
exclusion.*'  Others,  while  holding  ex- 
clusions invalid,  have  uttered  dicta  that 


the  doctrine.  See  Fronty  v.  Godard  (1833) 
BaU.  Eq.  (S.  C.)  617." 

In  Fronty  v.  Godard  (S.  C.)  supra,  the 
court  said:  "The  doctrine  of  illusory  ap- 
pointments, which  in  England,  has  been 
carried  to  a  most  unwarrantable  length,  and 
is  reprobated  by  the  wisest  judges,  is  never- 
theless predicated  on  the  ground  that  the 
power  given  has  not  been  executed  accord- 
ins  to  the  intention  of  the  testator.  This. 
if  it  had  been  confined  to  plain  and  palpable 
violations  of  the  intention,  as  indicated  by 
the  words  of  the  power,  could  have  produced 
no  conflict  between  law  and  equity.  But 
when  it  attempted  to  control  a  discretionary 
power  of  distribution  among  children,  by 
saying  that  each  must  receive  a  substantial 
part,  it  is  to  substitute  the  discretion  of  the 
court  for  the  discretion  of  the  person  to 
whom  the  power  is  confided.  It  is  creating 
an  equity  against  and  above  the  law,  when 
it  is  our  duty  to  follow  and  obey  the  law; 
to  declare  it,  not  to  make  it." 

In  Graeff  v.  De  Turk  (1863)  44  Pa.  527, 
the  court  said :  "There  is  no  doubt  that 
Philip  De  Turk  has  executed  the  power  in- 
trusted to  him,  however  harsh  and  cruel  its 
exeention  may  appear  to  those  who  regard 
females  as  well  as  males  as  entitled  to  the 
equal  regard  and  aiTection  of  their  parents. 
The  only  question  is,  Had  he  the  power  to 
make  such  an  unequal  division  as  is  pre- 
sented to  us?  The  words  of  the  will  of 
Martin  Shenkel  are  large  enough  to  author- 
ize it,  and  the  question  is,  Is  there  any  rule 
of  law  in  Pennsylvania  restraining  him  from 
so  doing?  Such  a  distribution  was  always 
good  at  law,  and  we  see  no  reason  for 
introducing  the  equitable  rule  of  an  illusory 
appointment,  which  was  found  in  England 
so  unsatisfactory  and  so  difiicult  to  ad- 
minister that  an  act  was  passed  (1  Wm.  IV. 
chap.  46)  on  the  16th  July,  1830,  making 
the  rule  in  equity  the  same  as  at  law.  And 
for  this  statute  restoring  the  common-law 
rule,  that  great  equity  lawyer  and  judge. 
Lord  St.  Leonards,  says  he  is  responsible. 
As  the  rule  in  equity  has  never  been  sanc- 
tioned by  any  decisions  in  this  state 
(Ingraham  v.  Meade  (1865)  13  Phila.  Leg. 
Int.  (Pa.)  372,  Fed.  Cas.  No.  7,045,  per 
Justice  Grier),  we  do  not  feel  inclined  to 
depart  from  the  common-law  rule,  but  re- 
ject the  exploded  equitable  English  doc- 
trine of  illusory  appointments." 

And  see  footnote  6,  supra. 

M  Lines  v.  Darden  (1853)  5  Fla.  61;  Haw- 
thorn V.  Ulrich  (1904)  207  111.  430,  69  N.  E. 
886;  Graeff  v.  De  Turk  (1863)  44  Pa.  527; 
Neilson's  Estate  (1886)  17  W.  N.  C. 
(Pa.)'  158,  rehearing  in  (1886)  17  W.  N.  C. 
326;  Van  Syckel's  Estate  (1900)  24  (Pa.) 
Co.  Ct.  241;  Fronty  v.  Godard  (1833)  1 
L.R.A.1916D. 


Bail.  Eq.  (&  C.)  617  (dictum) ;  Ingraham  v. 
Meade  (Pa.)  supra. 

In  Hawthorn  v.  Ulrich  (1904)  207  lU. 
430,  69  N.  E.  885,  the  court  said:  "In  view 
of  the  fact  that  this  doctrine  was  long  dis- 
credited and  reluctantly  enforced  by  the 
English  courts  of  equity,  until  the  steadily 
increasing  dissatisfaction  was  recognized  by 
a  statute  entirely  forbidding  its  application, 
and  in  view  of  the  further  fact  that  no 
case,  as  it  seems,  can  be  found  in  which  it 
has  ever  been  applied  by  an  American  court, 
we  are  of  the  opinion  that  in  the  light  of 
the  authorities  above  cited  from  Pennsyl- 
vania and  other  states,  and  in  considera- 
tion of  the  reasons  which  make  against  the 
rule  and  its  enforcement,  we  would  not  be 
warranted  in  ingrafting  this  doctrine  of 
illusory  appointment  upon  the  laws  of 
Illinois."  The  property  was  "to  be  divided 
between  her  heirs  in  the  manner  in  which 
she  may  decide." 

And  see  quotations  imder  footnote  27, 
supra. 

OHatchett  v.  Hatchett  (1893)  103  Ala. 
666,  16  So.  550;  Melvin  v.  Melvin  (1854) 
6  Hd.  541  (an  indirect  holding) ;  Falloon  v. 
Flannery  (1898)  74  Minn.  38,  76  N.  W.  954; 
Lippjncott  V.  Ridgway  (1854)  10  N.  J.  Eq. 
164;  Wright  V.  Wright  (1886)  41  N.  J.  Eq. 
382,  4  Atl.  855;  Den  ex  dem.  Micheau  v. 
Crawford  (1825)  8  N.  J.  L.  90;  Cochran  v. 
Elwell  (1890)  46  K.  J.  Eq.  333,  19  Atl.  672; 
Cameron  v.  Crowley  (1907)  72  N.  J.  Eq. 
681,  65  Atl.  875;  Shannon  v.  Pickell.  (1886) 
2  K.  T.  S.  R.  160;  Stuyvesant  v.  Neil  (1883) 
67  How.  Pr.  (K.  Y.)  16;  Kemp  v.  Kemp 
(1001)  36  Misc.  79,  72  N.  Y,  Supp.  617; 
Little  V.  Bennett  (1859)  68  N.  C.  (5  Jones, 
Eq.)  166;  Stableton  v.  Ellison  (1871)  21 
Ohio  St.  627;  Shank  v.  Dewitt  (1886)  44 
Ohio  St.  237,  6  N.  E.  256;  McKonkey's  Ap- 
peal (1850)  13  Pa.  259;  Graeff  v.  De  Turk 
(1863)  44  Pa.  527;  Russell  v.  Kennedy 
(1870)  66  Pa.  248;  Neilson's  Estate  (1885) 
17  W.  N.  C.  (Pa.)  168,  rehearing  in  (1888) 
17  W.  N.  C.  326;  Seibels  v.  Whatley  (1837) 
2  Hill,  Eq.  (S.  C.)  605;  Hudson  r.  Hudson 
(1819)  6  Munf.  (Va.)  362;  Carrington  v. 
Belt  (1819)  6  Munf.  (Va.)  374;  Morris  v. 
Owen  (1801)  2  Call.  (V«.)  620;  Knight 
V.  Yarbrough  (1820)  Gilmer  (Va.)  27; 
Thrasher  v.  Ballard  (1891)  35  W.  Va.  524, 
14  S.  E.  232. 

In  Cowles  v.  Brown  (1803)  4  Call.  (Va.) 
477,  the  court  said:  "Power  is  given  to 
the  husband  to  distribute  the  slaves  among 
the  nephews  and  nieces  of  the  testatrix  'in 
such  manner  and  proportion  as  he  shall 
think  proper;'  and  there  is  nothing  in  the 
will  to  show  that  an  equal  division  was  in- 
tended. Of  course,  it  was  left  to  him  to 
make  the  appointments    according    to    his 
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own  discretion;  and  then,  what  right  has 
the  court  to  control  the  execution?  The 
latitude  which  has  been  sometimes  taken 
by  chancellors  in  England  has  been  repro- 
bated, and  a  different  course  is  beginning  to 
manifest  itself  there  (2  Foubl.  Eq.  201) 
which  meets  with  my  own  approbation. 
Consequently,  as  the  power  was  general  in 
the  present  case,  and  the  husband  has  given 
part  of  the  slaves  to  each  of  the  legatees, 
without  any  proof  of  fraud,  I  concur  with 
the  rest  of  the  judges,  that  the  decree  ought 
to  be  affirmed." 

A  nonexclusive  power  is  granted  by  the 
following  language:  "I  give  and  bequeath 
all  my  property,  both  real  and  personal, 
that  I  die  possessed  of,  both  in  the  state  of 
New  Jersey  and  the  city  of  New  York 
(after  my  funeral  expenses  and  debts  shall 
be  paid),  to  my  wife,  .  .  .  to  use  or  dis- 
pose of  in  any  manner  that  she  may  think 
proper  during  her  lifetime,  and  at  her  death 
may  by  will  dispose  of  the  same  between 
my  chUdren  and  grandchildren  as  she  may 
think  proper."  Wright  v.  Wright  (1886) 
41  N.  J.  Eq.  382,  4  Atl.  855. 

The  words,  "and  I  do  further  authorize 
my  wife  after  my  death  to  dispose  of  all 
the  above  said  property  to  my  heirs  as  she 
thinks  best,"  constitute  a  nonexclusive 
power.  Shank  v.  Dewitt  (1886)  44  Ohio 
St.  237,  6  N.  E.  255. 

A  will  in  which  testator  "devised  to  his 
wife,  Martha  Fennock,  the  use,  benefits, 
and  profits  of  my  real  estate,  during  her 
natural  life;  and  also  all  my  personal  estate 
of  every  description,  including  ground  rents, 
bank  stock,  bonds,  notes,  book  debts,  goods 
and  chattels,  absolutely;  having  full  confi- 
dence that  she  will  leave  the  surplus  to  be 
divided  at  her  decease  justly  amongst  my 
children,"  grants  a  nonexclusive  power.  Mc- 
Konkey's  Appeal  (1850)  13  Pa.  253. 

One  empowered  by  the  will  of  his  de- 
ceased wife  to  dispose  of  all  her  property 
for  his  own  or  the  children's  benefit  during 
his  lifetime,  and  at  his  death  to  dispose  of 
it,  "or  what  remains  of  the  same,  among 
our  children  and  grandchildren  by  will  in 
such  proportions  to  each  as  he  may  clioose, 
hereby  giving  him  the  same  authority  and 
power  to  divide  my  estate  among  our  heirs, 
children,  and  grandchildren  which  I  myself 
have,"  does  not  have  power  to  absolutely 
exclude  any  child  or  grandchild.  Hatchett 
T.  Hatchett  (1803)  103  AU.  556,  16  So.  550. 

A  will  giving  "full  power  .  .  .  [after 
it]  to  dispose  by  last  will  and  testament  of 
his  or  her  part  or  share  of  the  said  residu- 
ary estate  among  his  or  her  children  and 
grandchildren,  if  any,  in  such  shares  and 
proportions,  and  on  such  terms,  as  he  or 
she  may  deem  fitting  and  proper,"  grants  a 
nonexclusive  power.  Xeilson'a  Estate  (1885) 
17  W.  N.  C.  (Pa.)  158,  rehearing  in  (1886) 
17  W.  N.  C.  326. 

Where  a  testator  directed  that  his  estate 
should  be  divided  equally  among  his  four 
children,  their  heirs  and  assigns,  and  one  of 
his  children  died  without  issue,  the  ap- 
pointment of  a  fund  equally  among  the 
three  surviving  children  is  not  a  valid  exe- 
L.R.A.1916D. 


cution  of  the  power.  Bryce's  Estate  (1913) 
238  Pa.  519,  86  Atl.  286. 

A  will  reading,  "full  power  by  will  to 
divide  all  my  real  and  personal  estate 
among  my  children  as  she  shall  see  proper, 
giving  to  each  such  a  share  as  her  judgment 
shall  dictate,"  grants  a  nonexclusive  power. 
Darling  v.  Edson  (1897)  4  Pa.  Super.  Ct. 
498. 

A  testator  who  bequeatlied  to  his  wife 
certain  slaves  during  her  life,  and  directed 
that  the  same  should  be  by  her  disposed  of 
among  his  children,  after  her  death,  as  she 
should  think  proper,"  granted  a  non- 
exclusive power.  Hudson  v.  Hudson  (1819) 
6  Munf.  (Va.)  352. 

The  power  to  distribute  personal  prop- 
erty "among  my  children  as  she  thinks 
proper"  is  a  nonexclusive  power.  Morris  v. 
Owen  (1801)  2  Call.  (Va.)  620. 

A  power  in  a  will  giving  to  testator's 
widow  property  "to  liv«  upon,  pay  my 
debts,  and  dispose  of  among  my  children 
and  grandchildren  as  she  pleases,  and 
should  she  find  it  necessary  to  sell  all  or 
either  of  the  lands,  to  convey  and  make 
titles  thereto,  to  any  person  or  persons 
whatsoever,  which  title  so  made  shall  be 
valid  to  all  intents,"  etc.,  gives  the  widov 
a  nonexclusive  power.  Knight  v.  Yarbrough 
(1820)  Gilmer  (Va.)  27. 

Under  a  nonexclusive  power  to  distribute 
among  those  who  would  inherit  the  prop- 
erty in  default  of  execution  of  the  power, 
an  appointment  of  part  of  the  property  to 
one  beneficiary,  leaving  the  balance  to  de- 
scend to  all,  is  a  valid  appointment.  Bus- 
sell  V.  Kennedv  (1870)  66  Pa.  248. 

But  an  exclusive  power  is  granted  by 
language  in  a  will  as  follows:  "I  hereby 
empower  my  wife,  in  case  she  shall  con- 
tinue my  widow  during  her  life  (but  not 
otherwise),  to  make  a  will,  or  other  writiiig 
in  the  nature  thereof,  directing  my  said 
estate  to  be  divided  to  and  among  such  of 
my  children  or  their  issue  in  such  shares 
and  proportions  as  she  may  see  proper  and 
best."  McNeile's  Estate  (1907)  217  Pa. 
170,  66  Atl.  328. 

And  a  will  which  gives  an  estate  "to  be 
divided  among  her  surviving  heirs,  or  by 
her  last  will  and  testament,  if  she  executed 
one,"  is  an  exclusive  power.  Homer's 
Estate  (1887)  4  Pa.  Co.  Ct.  189. 

The  power  to  distribute  "to  any  of  her 
children  or  grandchildren  that  she  may 
think  proper  to  bequeath  the  same  to"  is 
an  exclusive  power.  Cochran  v.  El  well 
(1890)  46  N.  J.  Eq.  333,  19  Atl.  672. 

Giving  the  share  to  a  married  daughter 
by  a  will,"  to  her  sole  and  separate  use  free 
from  the  control  of  her  husband,"  instead  of 
the  fee  free  from  the  trust,  does  not  in- 
validate the  appointment  made  by  a  widow 
having  a  life  estate  by  her  deceased  hus- 
band's will  with  power"  to  give  and  to 
divide  among  our  children  the  property  I 
may  leave,  or  the  proceeds  thereof,  in  such 
proportions  as  she  shall  think  just  and  ex- 
pedient." Friend  v.  Oliver  (1865)  27  Ala. 
532. 

A    deed    to    a    third    person  by  Daniel 
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would  indicate  an  intention  to  adopt  the 
illusory  appointment  doctrine."  But  in 
no  state  except  Kentucky  has  any  Ameri- 
can court  actually  declared  an  appoint- 
ment invalid  on  the  ground  that  it  was 


illusory.  This  would  seem  to  indicate 
that  all  the  American  courts  to  which 
the  question  has  been  presented  have 
felt  obliged  or  willing  to  adopt  the  law 
of  nonexclusive  powers,  and  that  all  ex- 


Stoner,  in  trust  for  his  wife,  giving  to  her 
the  power  of  appointment  by  will  with  ref- 
erence to  the  property  conveyed,  "to  give 
such  portion  thereof  as  she  may  think 
proper  to  the  said  Daniel  Stoner,  or  the 
children  which  they  now  have,  or  any  which 
they  may  have,"  gives  a  nonexclusive  power. 
Thrasher  v.  Ballard  (1891)  35  W.  Va.  524, 
14  S.  E.  232. 

*>  In  holding  that  there  was  no  exclusion, 
for  the  reason  that  an  advancement  had 
been  made,  the  court  in  Hatchett  v. 
Hatchett  (1893)  103  Ala.  556,  16  So.  550, 
said:  "The  law  requires  that  in  executing 
a  power  of  this  character  and  scope,  each 
person  sharing  in  the  benefits  of  its  execu- 
tion is  entitled  to  receive,  not  of  right  an 
equal  proportion  with  the  others,  but  some 
substantial  part."  The  action  was  an  eject- 
ment, and  the  court  also  held  that  the 
illusory  appointment  doctrine  had  no  place 
in  a  court  of  law. 

In  a  replevin  suit  to  recover  two  sleighs 
alleged  to  belong  to  an  estate,  for  the  dis- 
tribution of  which  an  unexecuted  nonex- 
clusive power  exists,  a  member  of  the  class 
of  beneficiaries  is  not  disqualified,  on  ac- 
count of  interest,  as  a  witness  for  the  plain- 
tiff. Melvin  v.  Melvin  (18.54)  6  Md.  541. 
In  discussing  this  question  the  court  said: 
"Although,  under  the  power,  if  executed,  she 
must  have  given  a  part  to  each,  she  might 
have  given  to  each  any  part  she  pleased, 
provided  it  was  not  an  illusory  portion,  and 
was  under  no  obligation  to  give  to  the  wit- 
ness any  of  the  property  in  dispute." 

Two  Virginia  cases,  Rhett  v.  Hason 
(1868)  18  Gratt.  (Va.)  541,  and  McCumant 
V.  Nuckolls  (1888)  85  Va.  331,  12  S.  E.  160, 
have  sometimes  been  cited  as  adopting  tlie 
illusory  appointment  doctrine.  In  the  for- 
mer case  the  court  said:  "The  doctrine  of 
illusory  appointments  does  not  apply  to  this 
case,  but  only  to  a  case  in  which  the  ap- 
pointment is  to  be  made  among  persons  of 
a  certain  class,  so  as  to  entitle  each  one 
of  the  class  to  a  substantial  portion  of  the 
subject."  And  in  the  latter  case  it  w.a8 
found  as  a  fact  that  a  substantial  amount 
had  been  given,  although  the  shares  were 
by  no  means  equal.  While  these  cases  give 
color  to  the  belief  that  the  court  might 
adopt  the  doctrine  on  proper  occasion,  they 
are  by  no  means  convincing  of  that  fact. 
There  is  no  careful  consideration  of  the 
merits  of  the  doctrine  or  of  its  binding  force. 

In  Cruse  v.  McKee  (1858)  2  Head  (Tenn.) 
1,  73  Am.  Dec.  186,  the  court  said:  "This 
does  not  fall  under  the  head  of  illusory  ap- 
pointments. That  only  applies  to  a  case 
where  one  invested  with  a  power  to  appor- 
tion property  amongst  a  class,  with  full 
.discretion  as  to  the  amount  to  be  given  to 
each,  gives  to  one  a  merely  nominal  share. 
L.R.A.1916D. 


That  will  be  set  aside  as  illusory,  as  a  fraud 
upon  the  donor  of  the  power,  as  he  certain- 
ly intended  by  making  all  the  objects  of 
his  bounty,  .or  of  the  power,  that  each 
should  have  a  substantial  share.  1  Am. 
Lead.  Cas.  (Hare  &  W.)  332.  But  in  this 
case  she  had  full  power  to  give  all  to  one 
or  two  or  more,  with  an  unrestricted  dis- 
cretion. It  was  not  to  his  children  as  a 
class,  without  discretion,  but  she  might  ex- 
clude one  or  more  if  she  chose,  entirely. 
Not  so  in  cases  to  which  illusory  appoint- 
ment applies;  though  in  these  cases  dis- 
criminations may  be  made,  yet  not  to  the 
entire  exclusion  of  anyone,  or  a  nominal 
share  to  one." 

In  Herrick  v.  Fowler  (1902)  108  Tenn. 
410,  67  S.  W.  861,  the  court,  in  holding  that 
an  appointment  to  the  surviving  member 
of  the  class,  with  only  $100  to  tlie  children 
of  the  deceased  member,  was  a  good  execu- 
tion of  a  nonexclusive  power,  said:  "In 
addition,  when  it  appears  that  Henry  Y. 
Herrick  had  been  provided  for  by  F.  C.  Her- 
rick, the  donee  of  the  power,  out  of  his  own 
means,  or  that  of  his  wife,  Harriet  R.  (and 
it  does  not  matter  which),  the  rule  of  illu- 
sory appointments  does  not  apply,  and  a 
merely  nominal  amount  would  suffice  to  be 
given  to  the  party  thus  provided  for.  And 
hence,  if  Henry  were  alive,  he  oould  not 
claim  as  against  tlie  will  of  said  F.  C.  Her- 
rick and  the  appointment  thereunder.  Bris- 
tow  v.  Warde  (1794)  2  Ves.  Jr.  (Eng.)  336, 
2  Revised  Rep.  235,  21  Eng.  Rul.  Cas.  35«; 
Long  v.  Long  (1800)  5  Ves  .Jr.  (Eng.)  445, 

5  Revised  Rep.  101;  Mocatta  v.  Lousada 
(1806)  12  Ves.  .Jr.  (Eng.)  123;  Kemp  v. 
Kemp  (1801)  5  Ves.  Jr.  (Eng.)  849,  5  Re- 
vised Rep.  182;  Vanderzee  v.  Aclom  (1797) 
4  Ves.  Jr.  (Eng.)  771;  Spencer  v.  Spencer 
(1800)  5  Ves.  Jr.  (Eng.)  302." 

In  Thrasher  v.  Ballard  (1891)  35  W.  V«. 
524,  14  S.  E.  232,  the  court,  by  way  of  argu- 
ment in  holding  an  appointment  invalid  for 
an  exclusion,  said:  "But  it  may  be  said 
that  under  this  discretion  Mrs.  Stoner  might 
give  one  child  substantially  all  the  estate, 
and  give  another  only  a  nominal  amount. 
This  is  not  so,  for  this  would  be  what  is 
in  equity  called  an  illusory  appointment. 
At  law  any  share,  however  nominal,  as  a 
ring  or  a  shilling  out  of  £100,000,  was  a 
valid  appointment  under  the  power,  but  in 
equity  it  would  be  illusory  and  void.  An 
equal  distribution  in  amount  is  not,  how- 
ever, required,  and  very  large  latitude  of 
discretion  is  allowed  the  appointer.  2  Min- 
or Inst.  743;  Rhett  v.  Mason  (1867)  18 
Gratt.  (Va.)  541;  2  Lomax,  Dig.  170,  172; 
2  Greenleaf's  Cruise,  on  Real  Prop.  257,  2 
Sugden,  Powers,  581." 

And  see  Kentucky  cases  cited  in  Fidelity 

6  C.  TsvsT  Co.  V.  Barret,  ante,  493. 
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cept  the  Kentucky  court,*^  to  which  the 
question  of  illusory  appointments  has 
been  directly  presented,  have  been  un- 
willing to  adopt  it.  The  question  was 
presented  in  Ohio,**  but  not  decided  for 
the  reason  that  the  record  showed  an 
attempt  to  dispose  of  the  property  for 
the  benefit  of  the  donee,  and  the  ap- 


pointments were  held  invalid  on  this 
ground  alone,  the  court  avoiding  the 
question  of  illusorv  appointments.  The 
Kentucky  court  *'  skilfully  presents 
the  arguments  in  favor  of  adopting  the 
illusory  appointment  doctrine.  The  ob- 
jections to  its  adoption  have  already  been 
pointed  out. 


SI  FlBELlTY  ft  C.  TBUST  CO.  V.  BABBET. 

M  Shank  v.  Dewitt  (1886)  44  Ohio  St.  237, 
6  N.  E.  255.  This  case  furnishes  a  good  ex- 
ample of  invalidity  of  appointments  for 
fraud.  The  court  said:  "That  her  own 
personal,  pecuniary  benefit  was  in  the  con- 
templation of  the  parties  to  the  transac- 
tions, seems  too  clear  for  discussion.  We 
may  well  suppose  that  those  heirs  of  the 
testator  who  were  practically  excluded  from 
all  benefits  of  the  power  conferred  would 
have  substantially  snared  in  the  disposition 


of  the  property  but  for  these  appointments 
made  for  her  own  benefit.  It  was  clearly 
the  intention  of  the  testator  that  his  widow 
should  not  share  in  the  estate  beyond  the 
life  interest  which  the  will  bestowed  upon 
her;  and  in  seeking  to  derive  a  substan- 
tial benefit  for  herself  from  the  estate, 
which  was  intended  to  be  appointed  to  the 
heirs  of  the  testator,  she  exceeded  and 
abused  the  power  conferred." 
M  Fidelity  4  C.  Tbust  Co.  v.  B&bbet. 

J.  W.  M 


KENTTTCKT  COtTRT  OF  APPEAIiS. 

RUSSELL  O'CONNELL,  by  Next  Friend, 
Appt., 

V. 

MERCHANTS'  ft  POLICE  DISTRICT 
TELEGRAPH   COMPANY. 

(167  Ky.  468,  180  8.  W.  845.) 

Municipal  corporation  —  contractor  for 
pnMlc  work  —  exemption  from  liabil- 
ity for  negrligence. 

One  contracting  with  a  city  to  convey  its 
prisoners  to  and  from  jail,  and  its  sick 
and  injured  to  the  hospitals,  is  not  entitled 
to  the  city's  exemption  from  liability  for 
injuries  to  pedestrians  due  to  his  negli- 
gence in  the  performance  of  that  duty. 
For  other  cases,  see  Negligence,  I.  d,  in  Dig. 

1-52  N.  a. 

(December  17,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Common  Law  and  Equity  Division 
of  the  Circuit  Court  for  Kenton  County  sus- 
taining a  demurrer  to  a  petition  filed  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  B.  F.  Grazlanl  for  appellant. 

Mr.  C,  B.  Thompson  for  appellee. 

Miller,  Ch.  J.,  delivered  the  opinion  of 
the  court. 

The  appellant,  Russell  O'Connell,  a  minor, 
who  sues  by  his  next  friend,  appeals  from 
a  judgment  of  the  circuit  court  that  sus- 

Note.  —  As  to  right  of  contractor  with 
public    to    immunity    which    latter    enjoys 
from  liability  for  damages,  see  annotation 
following  this  case,  post,  511. 
L.R.A.1916D. 


tained  a  demurrer  to  his  petition.  The  pe- 
tition, in  substance,  states  that  the  defend- 
ant, the  Merchants'  ft  Police  District  Tele- 
graph Company,  was  at  the  time  the  plain- 
tiff was  injured  a  private  corporation,  en- 
gaged in  the  business  of  running  and  oper- 
ating a  wagon  for  the  purpose  of  carrying 
persons  to  and  from  the  jail,  and  to  and 
from  the  hospital,  or  carrying  the  injured 
or  sick  from  the  streets,  highways,  and 
buildings  of  the  city  of  Covington,  to  their 
homes,  hospitals,  or  jails;  that  on  March 
20,  1913,  while  plaintiff  was  traveling  along 
Madison  avenue  near  the  intersection  of 
Sixth  street,  in  Covington,  the  defendant, 
with  gross  and  wanton  carelessness  and 
negligence  upon  the  part  of  its  servants, 
ran  its  team  and  wagon  over  the  plaintiff, 
severely  and  permanently  injuring  him  in 
the  several  ways  detailed  in  the  petition, 
to  his  damage  in  the  sum  of  $5,000;  that 
at  the  time  it  inflicted  the  injuries'  upon 
the  plaintiff  the  defmdant  was  hired  by  the 
city  of  Covington  and  paid  a  sum  of  money 
under  contract  for  its  services,  and  was 
operating  its  team  and  patrol  wagon, 
through  its  agents  and  officers,  for  a  pay- 
ment of  money  and  gain. 

The  circuit  court  rested  its  judgment  sus- 
taining the  demurrer  to  the  petition  upon 
the  authority  of  the  case  of  the  Bluegrass 
Traction  Co.  v.  Grover  (1909)  135  Ky.  685, 
135  Am.  St.  Rep.  498,  123  S.  W.  264,  and 
similar  cases,  which  hold  that,  where  a 
county  performed  its  governmental  func- 
tions through  a  contract  with  another,  the 
contractor  was  not  liable  for  negligence  in 
the  performance  of  the  work,  when  the 
county  would  not  have  been  liable  if  it  had 
performed  the  work  through  its  own  em- 
ployees.    See  also  Schneider  v.  Cahill,  — 
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Ky.  — ,  27  LJt.A.(N.S.)  1009,  127  S.  W. 
143. 

It  is  g»ierally  held  that,  where  one  con- 
tracts with  a  municipal  corporation  to  keep 
its  streets  in  repair,  he  takes  upon  him- 
self the  duty  of  the  city  towards  the  pub- 
lic, and,  if  the  municipality  would  be  liable 
for  its  negligence  in  euch  a  case,  so  is  the 
contractor,  whose  negligence  caused  the  in- 
jury. 

But  the  converse  of  that  proposition, 
which  exempts  the  contractor  from  liability 
for  hia  own  negligence  in  case  the  city 
would  not  be  liable  if  it  had  been  guilty  of 
negligence  in  doing  the  same  work,  is  of 
comparatively  late  origin,  and  this  rule  is 
by  no  means  universal  in  its  application, 
lliere  are  many  exceptions  to  it;  and  the 
consequences  of  extending  the  doctrine  of 
nonliability  while  in  the  performance  of 
governmental  functions  makes  us  unwilling 
to  say  that  all  the  various  functions  of 
municipal  government  can  be  performed  by 
agents  or  contractors  without  liability  to 
persons  injured  through  their  negligence 
in  the  performance  of  such  work.  An  in- 
stance of  an  exception  to  the  rule  is  found 
in  the  liability  to  individuals  of  water  com- 
panies performing  the  governmental  func- 
tion of  furnishing  water  for  fire  protection. 
This  liability  has  been  upheld  in  this  state 
as  resting  upon  the  breach  of  the  contract 
made  for  the  benefit  of  the  individual. 
Graves  County  Water  Co.  v.  Ligon,  112  Ky. 
775,  66  S.  W.  725;  Terrell  v.  Louisville 
Water  Co.  127  Ky.  77,  105  8.  W.  100. 

In  Bluegrass  Traction  Co.  v.  Grover,  su- 
pra, the  traction  company  had  built  a 
bridge  over  the  Southern  Railway  Com- 
pany's track,  under  an  agreement  with  the 
fiscal  court  of  the  county  to  maintain  the 
bridge  forever,  free  of  cost  to  the  county. 
The  bridge  formed  a  part  of  the  county 
road.  The  traction  company  permitted  the 
bridge  to  get  out  of  repair,  with  the  result 
that  a  valuable  horse  belonging  to  Grover 
was  injured  while  crossing  the  bridge. 
Grover  recovered  a  judgment  against  the 
traction  company,  which  was  reversed  by 
this  court,  upon  the  theory  that  since  the 
county  being  an  arm  of  the  state  govern- 
ment, and  exercising  a  part  of  the  powers 
of  the  state,  and  created  by  the  legislature 
for  that  purpose,  neither  it  nor  any  of  its 
officials  could  be  held  liable  for  damages 
in  the  performance  of  that  duty,  the  trac- 
tion company,  which  had  taken  over  that 
duty,  was  likewise  not  liable.  In  the 
course  of  the  opinion  the  court  said:  "To 
hold  that  the  county  is  not  responsible  for 
a  defect  in  the  highway,  but  that  the  con- 
tractor who  agrees  with  the  county  to  dis- 
charge the  duty  which. the  law  places  upon 
the  county  is  responsible  to  a  traveler  in- 
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jured  by  a  defect  in  the  highway,  would  be 
to  overlook  the  reason  upon  which  the  rule 
rests;  for,  if  such  liability  existed,  the 
county  would  be  unable  to  make  contracts 
for  the  keeping  in  repair  of  its  highways  on 
as  reasonable  terms  as  it  can  where  it  must 
only  pay  •  reasonable  price  for  the  neces- 
sary work,  because,  if  the  contractor  as- 
sumes the  greater  liability,  he  must  neces- 
sarily take  this  into  consideration  in  fixing 
the  price  for  which  he  may  do  the  work." 

The  court  further  said:  "The  bridge  was 
a  part  of  the  county  highway,  and,  unless 
the  traction  company  became  liable  by  rea- 
son of  its  contract  with  the  fiscal  court, 
or  by  some  other  fact  shown  in  the  case, 
then  it  is  not  liable  to  Grover  for  an  injury 
to  his  mare  while  traveling  on  the  public 
highway  by  reason  of  a  defect  in  it." 

The  opinion  then  quotes  the  contract  be- 
tween the  traction  company  and  the  coun- 
ty at  length,  and  closes  as  follows:  "To 
hold  the  traction  company  liable  for  such 
damages  on  a  contract  to  maintain  the 
bridge  free  of  cost  to  Fayette  county  would 
be  to  extend  the  obligation  of  the  contract 
beyond  the  fair  and  natural  meaning  of  its 
terms." 

It  will  be  observed  that  the  conclusion 
there  reached  is  based  entirely  upon  the 
idea,  which  is  emphasized,  that  the  trac- 
tion company's  relation  with  the  county  was 
contractual  only,  and  that  it  was  therefore 
liable  in  the  same  way  and  to  the  same  ex- 
tent, and  no  further,  than  the  county  would 
have  been  liable.  Grover  sought  a  recovery 
by  reason  of  the  contractual  relation  of  the 
traction  company. 

But,  conceding  that  the  cil^  of  Coving- 
ton would  not  have  been  liable  to  the  plain- 
tiff for  the  accident  inflicted  upon  him  in 
this  case  if  the  city  had  been  operating 
the  wagon,  because  it  would  then  have  been 
performing  a  governmental  function,  does 
it  follow  that  the  appellee  is  not  liable  for 
its  own  negligence  in  performing  that  work? 
We  think  this  question  is  answered  by  the 
opinion  of  this  court  in  Jones  &  Co.  v. 
Ferro  Concrete  Constr.  Co.  154  Ky.  62,  156 
S.  W.  1060.  In  that  case  Jones  &  Co.  and 
the  Ferro  Company  were  building  separate 
portions  of  the  sewers  of  the  city  of  Louis- 
ville, under  separate  contracts  with  its  com- 
missioners of  sewerage,  a  corporation 
created  for  the  purpose  of  installing  an  ex- 
tended system  of  sewers  for  and  on  behalf 
of  the  city  of  Louisville.  In  prosecuting 
its  work  the  Ferro  Company  damaged  the 
work  of  the  Jones  Company,  whereupon 
the  Jones  Company  sued  the  Ferro  Com- 
pany and  the  commissioners  of  sewerage  for 
damages.  This  court  exempted  the  commis- 
sioners of  sewerage  from  liability,  under 
the   well-known   doctrine  that   it  was   not 
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liable  for  negligence  in  performing  a  gov- 
ernmental function;  that  the  money  in  its 
hands  was  a  fund  created  by  taxation  for 
the  purpose  of  supplying  the  city  with  an 
adequate  system  of  sewers,  and  which,  un- 
der the  mandate  of  the  Constitution,  could 
not  be  diverted  to  any  other  purpose.  But, 
in  holding  the  Ferro  Company  liable  for  ita 
negligence  and  consequent  damage  to  the 
Jones  Company,  the  court  had  this  to  say 
in  explanation  of  the  opinion  in  Bluegrass 
Traction  Co.  v.  Grover,  supra:  "That  was 
a  suit  upon  the  contract,  and  the  question 
decided  was  simply  that  the  damages  sued 
for  were  not  within  the  reasonable  contem- 
plation of  the  parties  to  the  contract,  and 
not  covered  by  its  terms.  If  this  was  a 
suit  upon  the  contract  made  by  the  Ferro 
Concrete  Construction  Company  with  the 
sewerage  commission,  and  damages  were 
claimed  by  reason  of  a  breach  of  the  terms 
of  that  contract,  then  the  two  eases  would 
be  similar.  But  this  is  not  a  suit -for  a 
breach  of  a  contract.  It  is  a  suit  to  recover 
damages  for  n^ligence.  If  in  that  case 
the  traction  company  had  negligently 
thrown  a  timber  from  its  bridge  and  in- 
jured Grover's  horse  beneath,  then  the  two 
cases  would  be  parallel.  No  such  ques- 
tion was  presented  by  that  record,  and  the 
opinion  of  the  court  is  limited  to  the  effect 
of  the  contract.  The  court  did  not  have  be- 
fore it  in  that  case  the  question  of  the  lia- 
bility of  the  traction  company  for  negli- 
gence independently  of  its  contract  with  the 
fiscal  court." 

From  the  above  extract  it  will  be  observed 
that  the  court  was  careful  to  point  out  the 
distinction  that  the  Grover  Case  was  a  suit 
upon  the  contract  between  the  traction  com- 
pany and  the  county,  and  that,  if  in  the 
Grover  Case  the  traction  company  had  neg- 
ligently thrown  a  timber  from  its  bridge 
and  injured  Grover's  horse  beneath,  then 
the  two  cases  would  be  parallel.  The  dis- 
tinction between  the  -liability  of  the  con- 
tractor under  a  contract  witii  the  munici- 
pality and  his  liability  for  his  negligence 
independently  of  his  contract  is  clearly 
drawn.  In  the  first  class  of  cases  the  con- 
tractor is  not  liable  because  the  municipal- 
ity would  not  be  liable;  in  the  second  class 
of  cases  the  contractor  is  liable  because  he 
is  sued  for  his  own  negligence  independent- 
ly of  his  CMitract  with  the  municipality. 

In  Appleby  v.  State,  48  N.  J.  L.  165, 
the  distinction  above  made  was  recognized, 
and  stated  as  follows:  "A  duty  the  breach 
of  which  is  an  actionable  wrong,  may  arise 
from  a  contract,  or  be  imposed  by  positive 
law,  independent  of  contract.  In  the  first 
case  the  party  to  the  contract  only  can  sue. 
.  .  .  In  the  other  case  any  person  in- 
jured may  sue  if  he  be  one  of  the  class  of 
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persons  for  whose  benefit  the  duty  is  iui- 


Solberg  v.  Schlosser,  20  N.  D.  307,  30 
L.R.A.(N.S.)  1111,  127  N.  W.  01,  is  directly 
in  point.  In  that  case  the  drainage  board 
of  a  county  let  a  contract  to  build  a  drain 
across  a  highway,  and  reserved  no  right  of 
supervision.  The  contractor  negligently 
piled  earth  on  the  roadway,  thereby  causing 
the  injury  to  the  plaintiff.  In  a  suit 
against  him  for  his  negligence  the  contractor 
answered  that  he  was  an  agent  of  the  drain- 
age board,  and  that,  as  the  drainage  board 
was  not  liable,  neither  was  he.  But  in  hold- 
ing him  liable  the  court  said: 

"We  do  not  agree  with  the  defendant's 
contention  as  to  the  cause  of  action  set 
forth  in  the  complaint.  It  is  not  a  cause 
of  action  for  damages  growing  out  of  a 
breach  of  contract.  It  is  one  for  damages 
growing  out  of  the  defendant's  tort  in  ren- 
dering the  highway  dangerous  through  big 
negligence  in  leaving  the  dirt  thereon  in  piles, 
and  not  leveled  off.  The  contract  is  not  set 
forth  in  the  complaint  nor  mentioned  there- 
in. It  was  not  offered  in  evidence  by  the 
plaintiff,  but  by  the  defendant.     .     .     . 

"In  this  case,  although  there  existed  a 
contract  between  the  drainage  board  and  the 
defendant,  still  the  liability,  as  pleaded, 
does  not  depend  on  the  contract,  but  arises 
out  of  a  legal  duty  devolving  upon  the  de- 
fendant, as  well  as  the  public  in  general, 
not  to  obstruct  or  make  the  highway  dan- 
gerous for  travel.  Such  a  duty,  being  to 
the  public  generally,  may  be  enforced  by 
anyone,  if  damages  occur  on  account  of  the 
failure  to  perform  that  duty.  The  liability 
in  this  case  arises  by  reason  of  the  fact 
that  the  defendant  negligently  placed  a 
nuisance  in  the  highway,  which  rendered  it 
dangerous  for  travel,  and  a  violation  of 
§  6641,  Rev.  Codes  1905,  Comp.  Laws  1913, 
§  7228.  Inasmuch  as  the  liability  pleaded 
is  not  based  upon  a  contract,  it  is  not 
necessary  for  us  to  determine  whether  there 
was  a  breach  of  the  contract  in  this  case. 
In  support  of  our  conclusion  that  the  com- 
plaint in  this  case  properly  alleged  a 
cause  of  action  growing  out  of  a  breach  of 
duty  on  the  part  of  the  defendant,  see  Xye 
V.  Dibley,  88  Minn.  465,  93  N.  \V.  524; 
Elzig  V.  Bales,  135  Iowa,  208,  112  N.  W. 
540.     .     .     . 

"The  defendant  also  urges  that  he  was 
engaged  in  excavating  the  drain  as  the  agent 
of  the  drainage  board,  and  contends  that  no 
liability  can  be  upheld  against  him  as  agent, 
as  his  principal  would  not  be  liable  as  a 
matter  of  law.  So  far  as  this  case  is  con- 
cerned, it  is  immaterial  whether  the  drain- 
age board  could  be  held  for  damages  or  not, 
as  it  clearly  appears  that  the  relation  of 
principal  and  agent  did  not  exist  between 
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the  defendant  and  the  drainage  board  by 
virtue  of  the  contract.  A  reading  of  that 
contract  shows  that  the  defendant  independ- 
(Dtly  contracted  to  dig  the  drain  in  accord- 
ance with  plans  and  specifications  which 
were  made  a  part  of  the  contract.  The 
drainage  board  exercised  no  control  or 
supervision  over  the  work  or  over  the  de- 
fendant while  engaged  in  doing  the  work." 
The  reason  for  exempting  a  municipality 
from  damages  for  injuries  inflicted  in  the 
performance  of  its  governmental  functions 
is  one  of  public  policy,  to  protect  public 
funds  and  public  property.  Taxes  are 
raised  for  certain  specific  governmental 
porposes;  and,  if  they  could  be  diverted  to 
the  payment  of  damage  claims,  the  more  im- 
portant work  of  government,  which  every 
municipality  must  perform  regardless  of 
its  other  relations,  would  be  seriously  im- 
paired, if  not  totally  destroyed.  The  rea- 
son for  the  exemption  is  sound  and  unob- 
jectionable. But,  when  an  individual  or 
private  corporation,  for  compensation,  un- 
dertakes to  perform  work  for  a  municipal- 
ity, the  reason  for  the  rule  ceases.  It  has 
become  a  maxim  that,  when  the  reason  for 
a  rule  of  law  ceases,  the  rule  itself  should 
cease.  To  hold  the  contractor  liable  for  his 
negligence  in  no  way  jeopardizes  the  public 
funds  of  the  municipality.  To  say  that 
holding  the  contractor  liable  for  his  own 
negligence  would  prevent  the  municipality 
from  securing  contractors  to  do  its  work 
at  a  reasonable  price  is  entirely  too  fanciful 
and  farfetched  in  its  application  to  the 
practical  affairs  of  life  to  receive  serious  con- 
sideration. This  difficulty  does  not  arise 
in  work  done  for  individuals;  indeed,  ex- 
perience shows  that  individuals  usually  get 
the  same  character  of  work  done  for  lower 
prices  than  are  paid  by  municipalities.  '  If, 
on  the  contrary,  it  should  be  announced  as 


a  rule  of  law  that  a  contractor  doing  work 
for  a  municipality  is  not  to  be  held  liable 
for  his  own  negligence,  it  would  not  only  be 
a  deplorable  rule  that  would  put  a  premium 
upon  negligence, '  but  the  contractor  would, 
in  all  probability,  and  because  of  the  ap- 
plication of  the  rule  to  his  case,  have  to 
pay  enhanced  wages  for  the  enhanced  danger 
thereby  incurred  by  the  laborer,  and  thereby 
increasing  the  cost  of  the  work.  If  we  were 
permitted  to  speculate  as  to  the  results  to 
be  obtained  in  giving  or  denying  the  exemp- 
tion from  liability  to  contractors  doing  mu- 
nicipal work  of  a  governmental  character, 
we  would  include  that  it  would  be  to  the 
interest  of  the  municipality,  as  well  as  the 
laborer,  to  deny  the  exemption.  Nobody 
but  the  contract>or  would  profit  by  granting 
the  exemption,  while  the  life  and  property 
of  the  citizen  would  he  exploited  for  the  con- 
tractor's benefit. 

We  have  heretofore  called  attention  to 
the  language  of  the  opinion  in  the  Jones 
Case,  where  the  court,  in  referring  to  the 
Qrover  Case,  said  that  "if  in  that  case  the 
traction  company  had  negligently  thrown  a 
timber  from  its  bridge  and  injured  Grover's 
horse  beneath,"  it  would  have  been  liable 
for  its  own  negligence. 

Clearly,  that  is  the  case  we  have  before 
us.  The  petition  charges  that  the  appellee, 
through  the  gross  carelessness  and  negli- 
gence of  its  servants,  ran  over  the  appel- 
lant and  injured  him.  If  that  be  true,  and 
we  must  so  take  it  upon  the  demurrer,  this 
case  comes  squarely  vrithin  the  rule  an- 
nounced in  Jones  &  Co.  v.  F«to  Concrete 
Constr.  Co.  above  cited,  and  the  appellee  is 
responsible  In  damages. 

Judgment  reversed,  and  ease  remanded, 
with  instructions  to  overrule  the  demurrer 
to  the  petition,  and  for  further  proceedings. 


Annotation — ^Rig^t  of  contractor  with  public  to  inununity  which  lattor 
enjoys  from  liability  for  damages. 


The  present  question,  of  course,  can- 
not arise  except  in  those  jurisdictions 
where  the  public  enjoy  an  immunity  from 
liability  for  damages  arising  from  the 
performance  by  the  public  authorities 
of  a  governmental  function.  Conse- 
quently those  eases  in  which  the  public 
is  excused  from  liability  upon  the  ground 
that  the  performance  of  a  governmental 
function  has  been  delegated  to  an  inde- 
pendent eontractor  do  not  fall  within 
the  scope  of  the  annotation,  and  are  not 
treated  herein. 

The  cases  involving  the  liability  of  a 
highway  contractor  for  dangerous  con- 
ditions where  the  municipality,  county, 
or  town  is  not  liable  are  treated  in  the 
LR.A.1916D. 


annotations  to  Schneider  t.  Cahill,  27 
L.R.A.(N.S.)  1009,  and  Ockerman  v. 
Woodward,  L.R.A.1916A,  1005,  and 
should  be  examined  in  connection  with 
the  present  annotation. 

The  general  rule  seems  to  be  that 
where  the  act  or  failure  to  act  which 
causes  an  injury  complained  of  is  one 
which  the  contractor  was  employed  to 
do,  and  the  injury  results  not  from  the 
negligent  manner  of  doing  the  work, 
but  from  the  doing  of  or  failure  to  do  it 
at  all,  the  contractor  is  entitled  to  the 
immunity  from  liability  which  the  pub- 
lic enjoys,  but,  on  the  other  hand,  is  not 
entitled  to  such  immunity  where  the  in- 
jury arises  from  the  negligent  manner 


Digitized  by 


Google 


512 


ANNOTATION— CONTRACTOR'S  RIGHT  TO  PUBLIC'S  IMMUNITY. 


of  performing  the  work.  In  other  words, . 
one  contracting  with  the  public  is  gen- 
erally not  liable  for  incidental  or  un- 
avoidable injury  necessary  to  the  per- 
formance of  the  work,  but  is  liable  for 
damages  arising  from  casual  or  collateral 
negligence,  negligence  being  casual  or 
collateral  when  it  arises  incidentally  in 
the  course  of  the  performance  of,  and 
not  directly  from,  the  act  authorized. 

Thus  it  has  been  held  that  independ- 
ent contractors  constructing  drainage 
improvements  are  not  liable  for  damages 
which  do  not  result  from  negligence  or 
unskilfulness  in  performing  the  contract, 
or,  in  other  words,  for  damages  neces- 
sarily inflicted  in  doing  the  work.  Wood 
V.  Drainage  Dist.  (1913)  110  Ark.  416, 
161  S.  W.  1057,  holding  that  one  con- 
tracting with  a  drainage  district  was  not 
liable  for  injuries  to  adjoining  lands 
where  no  negligence  was  established; 
Timothy  J.  Foohey  Dredging  Co.  v.  Love- 
well  (1914)  —  Ark.  — ,  170  S.  W.  1012, 
citing  Wood  v.  Drainage  Dist.  with  ap- 
proval; Timothy  J.  Foohey  Dredging  Co. 
v.  Mabin  (1915)  118  Ark.  1,  175  S. 
W.  400,  holding  that  one  contracting  for 
the  construction  of  a  drainage  ditch  was 
not  liable  for  damages  caused  by  acts 
necessary  to  the  construction  of  the 
ditch.  So,  it  was  held  in  Hanrahan  v. 
Baltimore  (1911)  114  Md.  517,  80  Atl. 
312,  that  contractors  for  the  construc- 
tion of  a  public  sewer  were  in  the  precise 
position  of  the  public  contractee  with 
respect  to  liability  for  incidental  and 
unavoidable  injury  done  in  constructing 
the  sewer.  And  in  De  Baker  v.  Southern 
California  R.  Co.  (1895)  106  OaL  267, 
46  Am.  St.  Rep.  237,  39  Pac.  610,  where 
a  levee  was  constructed  pursuant  to  a 
contract  with  a  city,  it  was  held  that  the 
contractor  was  entitled  to  the  immunity 
of  the  city  for  indirect  and  consequential 
damages,  such  as  the  cutting  away  by  a 
flood  of  land  on  the  side  of  the  stream 
opposite  the  levee,  the  plans  and  loca- 
tion of  the  levee  being  such  as  to  exoner- 
ate the  city,  and  no  negligence  being 
attributed  to  the  contractor  in  the  con- 
struction of  the  work.  So,  in  Salliotte 
V.  King  Bridge  Co.  (1903)  65  L-R.A. 
820,  58  C.  C.  A.  466, 122  Fed.  378,  writ 
of  certiorari  denied  in  (1903)  191  U,  S. 
569,  48  L.  ed.  306,  24  Sup.  Ct.  Rep.  841, 
where  a  riparian  owner  sought  to  hold  a 
contractor  for  the  erection  of  a  bridge 
across  a  navigable  river  liable  for  injury 
to  his  land  caused  by  the  turning  of  the 
current  against  same  by  the  deepening 
of  the  channel,  the  court  held  the  con- 
tractor entitled  to  all  the  immunities  of 
the  public,  and  not  liable  in  the  instant 
L.R.A.1916I). 


case  because  the  injury  in  question  was 
incidental  to  a  valid  exercise  of  the 
public  authority.  And  in  Bennett  v.  Mt. 
Vernon  (1904)  124  Iowa,  537, 100  N.  W. 
349,  where  it  became  necessary  to  de- 
stroy a  private  drain  in  laying  water 
mains,  it  was  held  that  neither  the  town 
nor  the  contractor  was  liable  for  the 
resulting  damages,  the  work  having  been 
done  in  a  proper  and  lawful  manner. 

But  contractors  for  the  construction 
of  public  drains  are  liable  if,  in  exer- 
cising the  rights  conferred  by  contract, 
by  negligence,  unskilfulness,  or  acts  per- 
formed for  mere  convenience,  they  in- 
jure the  property  of  another,  although 
the  drainage  district  itself  is  not  liable 
for  negligence.  Wood  v.  Drainage  Dist. 
(dictum) ;  Timothy  J.  Foohey  Dredging 
Co.  V.  liovewell  (dictum) ;  and  Timothy 
J.  Foohey  v.  Mabin  (Ark.)  supra  (hold- 
ing that  a  contractor  for  the  construc- 
tion of  a  drainage  ditch  was  liable  for 
injury  to  an  adjoining  landowner  for 
damages  resulting  from  the  damming  up 
of  a  ditch,  where  such  act  was  not  a 
necessary  part  of  the  construction  work 
which  the  contractor  had  undertaken  to 
do).  And  it  has  been  held  that  an  in- 
dependent contractor  for  the  laying  of  a 
water  main  would  be  liable  for  damages 
caused  by  the  destroying  of  a  private 
drain  if  the  injury  were  the  result  of 
doing  the  work  contracted  for  in  an 
unreasonable  and  negligent  manner. 
Bennett  v.  Mt.  Vernon  (Iowa)  supra. 
So,  in  Thompson  v.  Polk  County  (1838) 
38  Minn.  130,  36  N.  W.  267,  it  was  held 
that  a  contractor  for  the  construction 
of  a  public  ditch  was  liable  for  injuries 
due  to  his  negligence,  although  the  coun- 
ty itself  was  not  liable  therefor.  And 
in  Turner  v.  Degnon-McLean  Contract- 
ing Co.  (1904)  99  App.  Div.  135,  90  N. 
Y.  Supp.  948,  affirmed  on  prevailing  opin- 
ion below  in  (1906)  184  N.  Y.  525,  76 
N.  E.  1111,  it  was  expressly  held  that  a 
contractor  for  the  construction  of  a  tun- 
nel under  city  streets  does  not  stand  in 
the  same  position  as  would  the  city  were 
it  doing  the  work  without  the  interven- 
tion of  a  contractor,  as  regards  injuries 
caused  by  striking  a  pedestrian  lawfully 
on  the  public  street,  with  a  stone  thrown 
in  negligent  blasting,  and,  therefore,  that 
the  contractor  was  not  immune  from 
liability.  And  see  Bates  v.  Holbrook 
(1902)  171  N.  Y.  460,  64  N.  E.  181,  af- 
firming (1901)  67  App.  Div.  25,  73  N. 
Y.  Supp.  417,  which  reversed  (1901)  35 
Misc.  342,  71  N.  Y.  Supp.  1013,  wherein 
it  was  held  that  a  contractor  who  in  con- 
structing a  public  improvement,  such  as 
a  subway,  unnecessarily  damaged  prop- 
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erty  by  maintaining  at  one  point  and  for 
his  own  convenience  machinery  and  other 
appliances  which  could  as  well  have  been 
located  where  they  would  not  have 
caused  damage,  was  liable  for  such  dam- 
age. And  see  also  Dow  v.  Oroville 
(1913)  22  OaL  App.  215,  134  Pac.  197, 
wherein  a  contractor  for  the  construc- 
tion of  a  city  sewer  system  was  held  lia- 
ble for  injuries  caiised  by  a  pedestrian 
falling  into  an  unguarded  trench,  and  in 
which  the  complaint  was  dismissed  as  to 
the  city.  In  the  latter  case,  however, 
the  ground  upon  which  the  city  was  ex- 
cused from  liability  ia  not  shown,  but  the 
court  did  say  that  a  mere  recital  in  the 
complaint  of  contractual  relations  sub- 
sisting between  the  city  and  the  con- 
tractor would  not  relieve  the  latter  from 
liability  for  the  consequence  of  any  neg- 
ligence in  performing  the  work  called 
for  by  the  contract. 

And  a  similar  conclusion  has  been 
reached  in  a  case  (Green  v.  Eden  (1900) 
24  Ind.  App.  583,  66  N.  E.  240)  some- 
what similar  as  regards  its  facts  to 
O'CoNNELL  v.  Merchants'  &  Pouce 
DisT.  Teleo.  Co.  ante,  508,  it  being  held 
that  one  contracting  with  a  city  to  fur- 
nish and  operate  a  hospital  ambulance 
in  response  to  all  calls  from  the  city 
dispensary'  was  liable  for  injuries  to  a 
pedestrian  caused  by  his  servant's  negli- 
gence in  performing  the  contract  duty, 
notwithstanding  the  contract  with  the 
city,  which  successfully  defended  the  ac- 
tion as  against  itself.  It  does  not  ap- 
pear, however,  that  the  city  defended 
upon  the  gpx>und  that,  being  a  public 
entity,  it  was  entitled  to  immunity  from 
liability. 

And  where  the  public  is  held  to  be 
immune  from  liability  for  negligence  in 
performing  a  governmental  function,  a 
further  refinement  of  the  above  dis- 
cussed general  rule  has  been  made  by 
drawing  a  distinction  between  actions 
founded  upon  the  negligent  performance 
or  nonperformance  of  duties  arising  un- 
der the  contract  with  the  public,  and  ac- 
tions bottomed  upon  liability  of  the  eon- 
tractor  for  his  negligence  independently 
of  his  contract.  This  distinction  is  clearly 
laid  down  in  O'Connell  v.  Merchants' 
&  Police  Dist.  Teleg.  Co.  supra,  which 
sets  out  at  length  and  quotes  with  ap- 
proval the  earlier  Kentucky  case  of 
Jones  &  Co.  v.  Ferro  Concrete  Constr. 
Co.  (1913)  154  Ky.  47,  156  S.  W.  1060, 
wherein  a  similar  distinction  was  made, 
it  being  held  that  where  the  action  is 
upon  the  contract  the  contractor  is  en- 
titled to  the  immunity  from  liability 
even  for  n^ligence  which  the  public  en- 
L.R.A.1916D.  33 


joys,  but  that  the  contractor  cannot  es- 
cape liability  by  pleading  public  im- 
munity where  he  has  been  guilty  of 
negligence  independently  of  his  contract. 
This  distinction  is  also  indicated  in  the 
opinion  of  the  court  in  Solberg  v.  Schlos- 
ser  (1910)  20  N.  D.  307,  30  L.R.A.(N.S.) 
1111,  127  N.  W.  91,  which  is  set  out  in 
both  the  O'CoNKELL  Case,  and  in  the 
note  on  "Liability  of  highway  con- 
tractor" in  27  L.R.A.(N.S.)  1009.  But 
in  connection  with  the  above  cited  Ken- 
tucky cases  the  reader  should  also  ex- 
amine Schneider  v.  Cahill  (1910)  —  Ky. 
—  27  L.K.A.(N.S.)  1009, 127  S.  W.  143, 
and  Ockerman  v.  Woodward  (1915)  165 
Ky.  752,  L.R.A.1916A,  1005,  178  S.  W. 
1100,  in  both  of  which  highway  contrac- 
tors were  held  entitled  to  the  immunity 
enjoyed  by  the  public  in  actions  founded 
upon  the  independent  negligence  of  the 
contractor  and  not  upon  the  omission  or 
commission  of  duties  imposed  by  the  con- 
tract itself.  The  Ockerman  Case  does 
not  advert  to  the  distinction  laid  down 
in  Jones  &  Co.  v.  Ferro  Concrete  & 
Constr.  Co.,  which,  as  above  stated,  is 
approved  and  applied  in  the  O'Connell 
Case,  which  was  decided  subsequently  to 
Ockerman  v.  Woodward,  and  the  latter 
case  is  not  cited  in  the  O'CONNEUi  Case. 
Moreover,  the  annotator  is  unable  to 
reconcile  the  decisions  in  the  two  cases 
last  cited,  the  latter  of  which  seems  to 
necessarily  overrule  the  former.  See 
also  the  criticism  of  Ockerman  v.  Wood- 
ward contained  in  the  annotation  to  that 
case  on  page  1006  of  L.R.A.1916A. 

And  that  phase  of  the  above  discussed 
rule  which  declares  that  where  the  action 
is  founded  upon  breach  of  a  duty  arising 
out  of  a  contract  to  do  botnething  which 
the  contractee  would  not  be  liable  for 
failure  to  do,  the  contractor  is  entitled 
to  the  immunity  which  the  former  enjoys, 
was  laid  down  in  Williams  v.  Stillwell 
(1889)  88  Ala.  332,  6  So.  914,  wherein  it 
was  held  that  one  who  contracted  to 
keep  county  bridges  in  repair  was  not 
liable  to  a  traveler  injured  by  a  defec- 
tive bridge  which  the  contractor  had 
failed  to  repair,  the  court  saying  that 
the  county  itself  was  not  liable  for  the 
injury  in  question,  and  that  it  knew  of 
no  authority  which  would  authorize  "A 
to  maintain  an  action  against  B  for  an 
alleged  injury  suffered  from  the  latter's 
failure  to  comply  with  a  contract  made 
with  C."  And  upon  the  lack  of  privity 
of  contract  phase  of  the  case,  see  Chop- 
pin  v.  Louisiana  Levee  Co.  (1878)  30  1a. 
Ann.  345,  wherein  a  suit  against  con- 
tractors with  the  state  for  the  construc- 
tion and  repair  of  a  levee,  based  upon  a 
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breach  of  the  contract,  was  dismissed 
upon  exceptions  that  there  was  no  privity 
of  contract  between  the  complainant  and 
the  contractors,  and   that   the  petition  ; 
disclosed  no  cause  of  action.     But  this 
rule  regarding  the  necessity  of  privity  i 
of  contract  is  not  of  universal  applica- ! 
tion.    For  example,  it  has  been  held  that ; 
an  independent  contractor  for  a  public , 
improvement  is  in  privity  with  the  pub- 1 
lie  at  large  so  as  to  render  him  liable  i 
for  his  negligence.     Casey  v.  Wrought  i 
Iron  Bridge  Co.    (1905)   114  Mo.  App.  I 
47,  89  S.  W.  330. 


Another  case  of  possible  interest  in 
connection  with  the  present  question  is 
Lee  v.  Delaware,  L.  &  W.  R.  Co.  (1901) 
57  App.  Div.  378,  68  N.  Y.  Supp.  407, 
wherein  it  was  held  that  a  statute  ex- 
empting towns  from  liability  to  one  in- 
jured by  the  breaking  of  a  bridge  across 
which  he  is  taking  a  load  of  over  4 
tons  applies  to  a  railroad  bridge  neces- 
sarily constructed  to  carry  a  highway 
over  its  tracks,  and  relieves  the  rail- 
road from  liability  to  the  same  extent 
as  the  town.  G,  J.  C. 


KENTUCKY  COURT  OF  APPEAIiS. 

LOUISVILLE  &  NASHVILLE  RAILROAD 
COMPANY,  Appt., 

V. 

J.  A.  JOHNSON. 

(168  Ky.  351,  182  S.  W.  214.) 

Carrier  —  lease  —  liability  for  lAjnry 
to  passenger. 

1.  The  owner  of  a  railroad  is  liable  for 
injury  negligently  inflicted  by  a  lessee  up- 
on a  passenger  on  a  train  operated  by  the 
latter. 

For  other  casta,  see  Railroads,  I.  in  Dig. 
1-52  Jf.  8. 

New  trial  —  Judgment  non  obstante  ve- 
redicto —  denial  of  peremptory  in- 
struction. 

2.  The  court  cannot,  after  erroneously 
denying  a  motion  for  peremptory  instruc- 
tion, grant  a  motion  for  judgment  non  ob- 
stante veredicto,  but  must  grant  a  new 
trial. 

For    other   cases,    see   Judgment,    I,    «,    i, 

in  Dig., 1-52  A'.  8. 
Carrier  —  duty  to  assist  passenger  out 

of  car. 

3.  A  carrier  is  not  bound  to  go  into  a 
car  and  assist  to  the  exit  a  passenger  who 
is  able  to  walk  about,  although  he  has  lost 
some  Angers  and  toes,  so  as  to  be  liable 
for  injury  to  him  through  his  attempting 
to  alight  from  the  moving  train  which  has 
stood  at  the  station  the  regular  time,  to 
discharge  and  receive  passengers. 

For  other  caaes,  see  Carriers,  II.  j,  1,  a,  in 
Dig.  1-52  y.  8. 

(February  8,  1916.) 


APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Franklin 
County  overruling  defendant's  motion  for 
new  trial  of  an  action  brought  to  recover 
damages  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  negli- 
gence.    Reversed. 

The  facts  are-  stated  in  the  opinion. 
{      Messrs.    Slielby,    Nortbcntt,   &  Shelby 
{  and  T.  Ij.  Edelen,  for  appellant: 
I      Defendant  was  entitled  to    a   judgment 
notwithstanding  the  verdict  because  of  the 
failure  to  reply  to  the  plea  of  contributory- 
negligence. 

Evans  v.  Stone,  80  Ky.  78;  Louisville  & 
N.  R.  Co.  V.  Copas,  95  Ky.  460,  26  S.  W. 
170;  Louisville  &  N.  R.  Co.  v.  May  field,  18 
Ky.  L.  Rep.  224,  35  S.  W.  »24;  Louisville 
R.  Co.  v.  Hibbitt,  139  Ky.  43,  139  Am.  St- 
Rep.  464,  129  8.  W.  319. 

The  necessity  for  a  reply  to  the  plea  of 
contributory  negligence  is  not  affected  by 
the  fact  that  the  petition  contains  a  state- 
ment that  plaintiff  was  in  the  exercise  of 
due  care. 

Louisville  &  N.  R.  Co.  v.  Copas,  95  Ky. 
460,  26  S.  W.  179;  Louisville  &  N.  R.  Co. 
V.  Paynter,  26  Ky.  L.  Rep.  761,  82  S.  W. 
412. 

The  fact  that  a  motion  for  a  peremptory 
instruction  was  made  and  overruled  at  the 
trial  does  not  deprive  the  defendant  of  its 
right  to  a  judgment  upon  the  pleadingfs 
under  §  386,  Civil  Code. 

Louisville  &,  N.  R.  Co.  v.  Copas,  supra; 
Illinois  C.  R.  Co.  v.  Beauchamp,  25  Ky.  L. 
Rep.  1429,  77  S.  W.  1098;  Louisville  &  N. 


Note.  —  For  right  to  judgment  non  ob- 
stante veredicto,  because  of  failure  of 
proof,  see  note  to  Kirk  v.  Salt  Lake  City, 
12  L.R.A.(N.S.)  1021. 

As  to  liability  of  lessor  of  railroad  for 
injuries  caused  bv  negligence '  of  another 
company  using  the  road  under  a  lease, 
license,  or  other  contract,  see  note  to  Ca- 
ruthers  v.,  Kansas  City.  Ft.  S.  &  M-  R.  Co. 
44  L.R.A.  737;  and  see  later  cases.  Harden 

,v.  North  Carolina  R.  Co.  55  L.R.A.   784; 

IL.R.A.1916D. 


Chicago  &  G.  T.  R.  Co.  v.  Hart,  06  L.R_A. 
75;  Hamilton  v.  Louisiana  i  N.  W.  R.  Co. 
6  L.R.A.(N.S.)  787;  Clinger  v.  Chesapeake 
&  0.  R.  Co.  15  L.R.A.(N.S.)  998;  and  John- 
son v.  Louisiana  R.  &  Nav.  Co.  36  L.R.A 
(N.8.)  887. 

As  to  duty  of  carrier  to  assist  passenger 
boarding  or  alighting,  see  note  to  Louis- 
ville k  N.  R.  Co.  v.  Dyer,  48  L.R.A.(N.S.) 
816,  and  other  notes  there  referred  to. 
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n.  Co.  T.  Cox,  145  Ky.  716,  141  S.  W.  59;, 
Connecticut  F.  Ins.  Co.  v.  Moore,  154  Ky. 
18.  166  S.  W.  867,  Ann.  Gas.  1014B,  1106; 
Western  t  Southern  L.  Ins.  Co.  v.  Quinn, 
130  Ky.  397,  113  S.  W.  466. 

The  alleged  failure  to  render  plaintifT 
increased  aid  and  assistance  could  not  be 
regarded  in  any  event  as  the  proximate 
cause  of  the  accident. 

Oooley,  Torts,  §  76;  Wharton,  Neg.  §  134; 
•  Setter  v.  Maysville,  114  Ky.  68,  60  S.  W. 
1074;  Wight  v.  CumberlandTeleph.  &  Telcg. 
Co.  137  Ky.  302,  125  S.  W.  7 J  8. 

Defendant  is  in  no  ev«nt  responsible  for 
the  negligence  of  its  lessee  in  respect  of 
the  latter's  passengers. 

Swice  V.  Maysville  &  B.  S.  R.  Co.  116  Ky. 
253,  76  S.  W.  278;  Illinois  C  R.  Co.  v.  Shee- 
gog,  126  Ky.  252,  103  S.  W.  323;  Mahoney 
V.  Atlantic  &  St.  L.  R.  Co.  63  Me.  08. 

Messrs.  O'Rear  ft  Williams  for  appel- 
lee. 

Thomas,  J.,  delivered  the  opinion  of  the 
court: 

On  November  8,  1913,  the  appellee,  J.  A. 
Johnson  (whom  we  shall  hereafter  designate 
as  plaintiff),  at  about  4:16  p.  h.,  boarded  a 
train  at  Winchester,  K«ntucky,  to  go  to 
Frankfort,  Kentucky,  which  train  w^as  that 
of  the  Chesapeake  &  Ohio  Railway  Com- 
pany. In  due  time  the  train  arrived  at 
Frankfort,  but,  according  to  the  testimony, 
something  like  live  minutes  later  than  its 
schedule  time,  and,  while  attempting  to 
alight  from  the  train  at  the  latter  place,  the 
plaintiff  fell,  and  in  some  manner  one  ot 
his  legs  got  caught  under  the  train  and  was 
run  over  by  the  front  trucks  of  one  of  the 
coaches  and  had  to  be  amputated.  There 
was  an  injury  to  the  knee  of  the  other  leg 
which  appears  to  have  rendered  it  almost, 
if  not,  stiff,  and  there  was  a  slight  wound 
about  the  head  which  seems  not  to  have 
been  very  serious,  but  more  or  less  painful 
and  annoying  at  the  time.  He  was  carried 
to  a  hospital  in  Frankfort,  and,  after  re- 
maining there  for  quite  a  while,  he  recov- 
ered sufficiently  to  be  able  to,  with  the  as- 
sistance of  an  artificial  limb,  travel  about 
to  some  extent.  He  filed  this  suit  in  the 
Franklin  circuit  court  on  December  13,  1913, 
against  the  appellant,  Louisville  &  Nash- 
ville Railroad  Company  (whom  we  shall 
hereafter  refer  to  as  defendant),  seeking  to 
recover  against  it  as  damages  for  his  injury 
the  sum  of  $25,600.  Upon  the  first  trial  of 
the  case  there  was  a  verdict  and  judgment 
against  the  defendant  for  the  sum  of 
$15,000,  but  the  trial  court  granted  to  the 
defendant  a  new  trial  and  set  aside  that 
verdict,  and  upon  a  second  trial  there  was 
a  verdict  and  judgment  in  favor  of  plain- 
tiff for  the  sum  of  $6,000,  and  defendant's 
L.R.A.1916D. 


motion  for  a  new  trial  having  been  over- 
ruled, it  prosecutes  this  appeal. 

Before  considering  the  merits  of  the  case, 
there  are  two  preliminary  questions  urged 
upon  us  by  defendant  which  we  deem  nec- 
essary to  dispose  of.     They  are: 

(1)  That  the  defendant  was  not  operat- 
ing the  train  upon  which  the  plaintiff  took 
passage,  but  that  same  was  being  operated 
by  the  Chesapeake  &  Ohio  Railway  Com- 
pany over  a  track  of  railroad  from  Lexing- 
ton to  Louisville  owned  by  the  defmdant, 
but  which  had  been  long  previously  leased 
to  the  Chesapeake  &  Ohio  Railway  Com- 
pany for  the  purpose  of  operating  upon  it 
between  said  points  trains  exclusively  owned 
by  it,  and  that  the  injury  to  plaintiff,  if  pro- 
duced by  any  negligence  at  all,  was  that  of 
the  latter  company  as  lessee  of  defendant, 
and  for  which  the  defendant  is  not  at  all 
liable. 

(2)  At  the  close  of  the  plaintiff's  testi- 
mony at  the  first  trial  the  defendant  moved 
the  court  to  peremptorily  instruct  the  jury 
to  return  a  verdict  in  its  behalf,  which  was 
overruled  and  exceptions  taken,  and  the 
same  motion  was  renewed  at  the  close  of 
all  of  the  testimony  which  was  heard  upon 
that  trial,  with  the  same  result,  and  after 
the  returning  of  the  verdict,  and  before  a 
rendition  of  the  judgment  thereon,  the  de- 
fendant entered  a  motion  for  a  judgment 
notwithstanding  the  verdict;  this  being 
based  upon  the  fact  that  its  answer  con- 
tained, in  addition  to  a  general  denial,  a 
plea  of  contributory  negligence  on  behalf 
of  plaintiff,  and  which  plea  of  contributory 
negligence  was  not  denied  either  by  plead- 
ing or  being  controverted  of  record. 

Considering  these  questions  in  the  order 
named,  it  appears  that  the  Chesapeake  & 
Ohio  Railway  Company  owns  a  line  of  rail- 
road from  Lexinglion,  Kentucky,  eastward, 
and  that  the  defendant  owns  a  line  of  rail- 
road from  Lexington  through  Frankfort  and 
running  into  the  city  of  Louisville,  and  that 
this  condition  existed  on  the  23d  day  of 
March,  1895.  On  that  day,  in  consideration 
of  certain  agreements  and  counter  agree- 
ments, there  was  a  written  lease  entered 
into  between  defendant  and  the  Chesapeake 
&  Ohio  Railway  Company  by  which,  for 
the  considerations  stated,  the  latter  com- 
pany was  given  the  privilege  to  operate  its 
trains  between  Lexington  and  Louisville 
running  through  intermediate  stations,  in- 
cluding Frankfoi't,  over  the  tracks  of  the 
defendant,  and  it  is  claimed  in  this  cag.1 
that,  notwithstanding  this  lease,  inasmuch 
as  the  injuries  complained  of  were  inflicted 
by  the  Chesapeake  &  Ohio  Railway  Com- 
pany, this  defendant  is  not  liable. 

It  would  serve  no  useful  purpose  to  set 
out  in  this  opinion  any  of  the  stipulations. 


Digitized  by 


Google 


616 


KENTUCKY  COURT  OF  APPEALS. 


or  conditions  of  tbat  lease  contract,  be- 
cause on  a  previous  occasion  it  was  before 
this  court  wherein  a  similar  question  was 
presented,  and  the  contention  now  made  by 
defendant  was  then  denied  by  this  court. 
Louisville  &  N.  E.  Co.  v.  Breerten,  111  Ky. 
729.  64  S.  W.  667.  It  was  therein  deter- 
mined that,  although  it  might  appear  that 
both  the  lessor  and  lessee  of  a  railroad 
track  had  authority  to  enter  into  such  a 
contract,  still  the  lessor  company  could  not 
relieve  itself  by  such  a  lease  of  the  duties 
which  it  owed  to  the  public  to  maintain  and 
operate  its  railroad  in  such  a  way  as  the 
law  demands  of  it,  which  is  in  a  reasonable, 
prudent,  and  careful  manner,  and  without 
negligence  resulting  in  the  injury  or  hurt  of 
any  member  of  the  public,  and,  if  any  mem- 
ber of  the  public  shall  through  the  negli- 
gence of  the  lessee  sustain  injuries  from 
which  damages  result,  the  lessor  would  be 
liable  for  such  damages  to  the  injured  par- 
ty as  much  so  as  if  the  same  had  been  the 
result  of  acts  of  it  or  any  of  its  agents  or 
servants.  See  also  McCabe  v.  Maysville  & 
B.  S.  R.  Co.  112  Ky.  861,  66  S.  W.  1054; 
Swice  V.  Maysville  A  B.  8.  R.  Co.  116  Ky. 
253,  75  S.  W.  278;  Illinois  C.  R.  Co.  v.  Shee- 
•gog,  126  Ky.  252,  103  S.  W.  323. 

It  was  furthermore  determined  in  the 
Breeden  Case,  supra,  that  "the  contract 
above  quoted  [which  is  the  same  herein 
involved]  is  nothing  more  than  a  traffic 
arrangement.  The  two  companies  jointly 
maintained  the  roadbed." 

It  is  insisted,  however,  that  inasmuch  as 
the  injured  parties  in  the  cases  referred  to 
were  not  at  the  time  passengers  upon  the 
lessee's  train,  this  rule  should  not  apply 
herein,  because  the  relationship  of  the  plain- 
tiff as  passenger  to  the  lessee  was  contrac- 
tual, and  is  to  be  governed  by  the  same  rule 
applicable  as  between  the  employees  of  the 
lessee  and  it,  and  the  effort  is  made  to  bring 
a  passenger  of  the  lessee  in  the  same  cate- 
gory with  an  employee  of  the  lessee.  This 
is  wholly  untenable.  The  very  foundation 
of  the  rule  which  relieves  th«  lessor  of  li- 
ability for  injuries  to  the  employees  of  the 
lessee  is  that  such  employees  established 
their  relationship  to  the  lessee  by  a  volun- 
tary act  on  their  part.  Not  so  with  the 
passenger.  While  in  one  sense  he  voluntari- 
ly becomes  a  passenger  on  that  particular 
train,  yet  in  a  still  further  sense  he  is  com- 
pelled to  take  that  particular  train  if  he 
wants  to  go  to  a  point  on  that  road  at  that 
particular  time,  and,  because  he  assumes 
voluntarily  the  position  of  passenger  towards 
the  lessee  carrier,  he  does  not  thereby  and 
for  the  time  being  cease  to  be  a  member  of 
the  public  to  whom  the  lessor  owes  certain 
specified  duties  in  carrying  out  the  purposes 
of  its  charter.  The  contention  of  the  de- 
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fendant  upon  this  point  is  unsound,  and  can- 
not be  upheld. 

Second.    It  is  urged  that  the  motion  for 
a  judgment  non  obstante  veredicto  at  the 
close  of  the  first  trial  should  have  prevailed, 
and  that  the  trial  court  erred  in  granting 
a  new  trial,  thereby  giving  an  opportunity 
for  the  plaintiff  to  reply  to  the  plea  of  con- 
tributory negligence,  and  we  are  asked  to 
reverse  the  judgment  and  direct  the  lower 
court  to  enter  a  judgment  for  the  defendant.  ■ 
This  we  cannot  do.    Chesapeake  &  O.  R.  Co. 
V.  Thieman,  96  Ky.  509,  29  S.  W.  357;  The 
Blue  Wing  v.   Buckner,   12   B.   Mon.  248; 
Louisville  &  N.  R.  Co.  v.  Copas,  95  Ky.  460. 
26  S.  W.  179;   Mast  v.  Lehman,  100  Kv. 
466,  38  S.  W.  1056;  Louisville  &  N.  R.  Co. 
V.  Schweitzer,  14  Ky.  L.  Rep.  856;  Schulte 
v.  Louisville  &  N.  R.  Co.  128  Ky.  631,  108 
S.  W.  941;  Louisville  R.  Co.  v.  Hibbitt.  139 
Ky.  44, 139  Am.  St.  Rep.  464, 129  S.  W.  319: 
Louisville  &  N.  R.  Co.  v.  Tuggle,  151  Ky. 
412,  152  8.  W.  270;  Connecticut  F.  Ins.  Co. 
V.  Moore,  154  Ky.  20,  166  S.  W.  867,  Ann. 
Cas.  1914B,  1106. 

The  direct  question  of  practice  under  con- 
sideration was  presented  to  this  court  in 
the  case  of  Mast  v.  Lehman,  100  Ky.  466, 
38  S.  W.  1056,  and  decided  contrary  to  tbe 
present  contention  of  the  defendant;  and 
this  case  is  referred  to  with  approval  in 
this  court's  opinion  in  the  case  of  Connecti- 
cut F.  Ins.  Co.  v.  Moore,  154  Ky.  20,  156  S. 
W.  867,  Ann.  Cas.  1914B,  1106,  in  which  lat- 
ter case  this  court  upon  the  question  aaid: 
"It  is  the  rule  that,  where  a  party  asks  for 
a  peremptory  instruction  which  should  have 
been  given,  he  is  not  thereafter  entitled  to 
a  judgment  notwithstanding  the  verdict,  bat 
only  to  a  new  trial  for  -the  error  of  tlie 
court  in  refusing  the  peremptory," — citing 
both  the  Lehman  and  Hibbitt  Cases. 

In  the  case  of  Louisville  R.  Co.  v.  Hibbitt, 
139  Ky.  44,  139  Am.  St.  Rep.  464,  129  S.  W. 
319,  almost  the  precise  question  of  practice 
herein  involved  was  before  this  court,  and, 
denying  the  present  contention,  this  court, 
quoting  with  approval  from  the  Lehman 
Case,  said:  "The  motion  for  a  peremptory 
instruction  should  have  been  sustained,  and 
certainly  the  company  ought  not  to  suffer 
because  of  the  error  of  the  court  commit- 
ted over  its  objection  and  after  it  had  done 
everything  it  could  do  to  save  its  rifchts- 
This  precise  question  was  before  us  in  Mut 
V.  Lehman,  supra,  in  which  the  petition  was 
so  fatally  defective  as  not  to  entitle  the 
plaintiff  to  a  verdict.  The  court  said:  'At 
the  conclusion  of  the  trial  the  defendant 
moved  the  court  to  peremptorily  instruct 
the  jury  to  find  for  the  defendant.  This 
motion  of  defendant  should  have  been  sus- 
tained by  the  court,  and  would  have  been 
sustained  if  the  court  had  been  aware  of 
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the  true  condition  of  the  pleadings.  It  is 
true  the  pkiintiffs  objected  to  the  instruc- 
tion; but,  in  our  opinion,  such  objection  did 
not  relieve  the  court  of  its  obligation  to 
properly  instruct  the  jury  as  to  the  law  of 
the  case  based  upon  the  pleadings  and  the 
proof.  If  the  court  bad  sustained  this  mo- 
tion, as  it  was  clearly  his  duty  to  do,  it 
would  necessarily  have  brought  to  the  at- 
tention of  the  plaintiffs  the  defense  which 
had  been  so  carefully  concealed  from  the 
very  beginning  of  the  case.  And  before  the 
submission' of  the  case  to  the  jury  he  would 
have  bad  an  opportunity  to  have  offered  an 
amendment  curing  the  defects  in  his  peti- 
tion, which,  in  furtherance  of  justice,  it 
would  have  been  the  duty  of  the  court  to 
have  allowed  to  be  filed.'" 

See  also  the  very  recent  case  of  Lancaster 
Electric  Light  Co.  v.  Taylor,  168  Ky.  179, 
181  S.  W.  967. 

To  hold  in  accordance  with  this  rule  does 
not  say  that  the  asking  for  a  peremptory  in- 
struction is  a  waiver  of  the  right  to  move 
for  a  judgment  notwithstanding  the  verdict. 
The  one  is  universally  recognized  as  chal- 
lenging the  sufficiency  of  the  evidence,  while 
the  other  is  a  challenge  directed  to  the  suf- 
ficiency of  the  pleading;  but,  when  a  motion 
for  a  peremptory  has  been  made,  whether 
for  an  insufficiency  of  pleading  or  evidence, 
and  which  should  have  been  given,  but  was 
not,  a  subsequent  motion  for  a  non  obstante 
judgment,  if  sustained,  would  place  the 
right  to  a  hearing  by  the  adverse  party  be- 
yond repair,  and  the 'court  in  furtherance 
of  the  general  principle  that  it  is  preferable 
that  cases  should  be  disposed  of  on  their 
merits,  rather  than  upon  technicalities, 
should  in  such  cases  as  we  are  here  dealing 
with  reconsider  his  ruling  in  denying  the  mo- 
tion for  a  peremptory  instruction  and  grant 
a  new  trial,  rather  than  sustain  the  motion 
for  a  judgment  notwithstanding  the  verdict. 
If  the  motion  for  a  peremptory  instruction 
had  not  been  made  in  such  cases,  there 
would  be  no  error  which  the  trial  court 
could  correct  by  the  granting  of  a  new  trial, 
and  he  would  then  be  compelled  to  sustain 
the  motion  for  a  judgment  notwithstanding 
the  verdict.  We  are,  however,  confronted 
with  no  such  conditions  in  this  instant  case. 
We  therefore  hold  that  there  was  no  error 
in  refusing  the  motion  for  a  verdict  made 
by  the  defendant,  under. the  facts  presented. 
This  brings  us  to  a  consideration  of  the 
merits  of  the  case. 

It  appears  that  a  year  or  more  previous 
to  this  accident  the  plaintiff,  on  account  of 
being  exposed  to  the  cold  weather,  had  sus- 
tained injuries  by  frost  bite  whereby  he 
lost  some  of  his  fingers  to  both  hands  and 
some  of  the  toes  to  both  of  his  feet,  but  he 
does  not  seem  to  have  been  otherwise  seri- 
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ously  injived;  and  it  is  insisted  that  upon 
boarding  the  train  upon  the  occasion  in- 
volved at  Winchester  he  explained  to  an 
agent  and  servant  of  the  Chesapeake  &  Ohio 
Railway  Company  his  crippled  condition, 
and  requested  special  aid  in  alighting  from 
the  train  upon  the  arrival  at  his  destination, 
which  be  says  was  promised  to  him,  and 
which  he  claimed  was  not  rendered.  It  is 
not  clear,  however,  that  the  petition  charges 
this  failure  to  be  a  causal  act  resulting  in 
the  injury  to  plaintiff,  but  for  the  purpose 
of  this  case  we  will  treat  the  allegations 
as  being  broad  enough  to  cover  this  point. 
It  is  also  charged  that  the  railroad  company 
suffered  other  passengers  to  crowd  upon  the 
train  when  it  arrived  at  Frankfort,  and 
thereby  prevented  plaintiff  from  alighting, 
and  that  through  its  negligence  and  care- 
lessness the  train  at  the  time  plaintiff  was 
about  to  alight  was  caused  to  make  an  un- 
usual or  unnecessary  jerk,  whereby  he  was 
thrown  to  the  platform  and  injured;  the  en- 
tire part  of  the  petition  setting  up  the 
facts  constituting  plaintiff's  grounds  for  re- 
covery being  as  follows:  "Plaintiff  says 
that  of  their  gross  negligence  and  careless- 
ness the  defendant,  its  agents,  servants,  and 
employees  in  charge  of  said  train,  failed  and 
refused  to  give  him  the  increased  care  or 
attention  made  necessary  by  his  condition, 
or  any  care  or  attention,  but,  upon  the  con- 
trary, when  the  train  arrived  at  Frankfort, 
of  their  gross  carelessness  and  negligence 
suffered  new  passengers  to  crowd  upon  the 
train  and  into  the  doorways  and  aisles  of 
the  coach  before  plaintiff  could  alight,  and 
whilst  plaintiff  was  on  the  platform  of  one 
of  defendant's  coaches  preparatory  to 
alighting,  and  whilst  using  due  care  for  his 
own  safety  considering  his  condition,  the 
said  defendant's  said  agents  and  employees, 
by  their  gross  negligence  and  carelessness, 
caused  an  unusual  and  unnecessary  jerk  of 
the  train,  whereby  the  plaintiff  was  sudden- 
ly thrown  from  the  platform  and  steps  of 
said  train  under  its  wheels." 

It  will  be  observed  that  the .  failure  of 
those  in  charge  of  the  train  to  render  to 
him  the  increased  aid  which  he  insists  that 
his  crippled  condition  demanded  is  not 
clearly  charged  as  the  producing  cause  of 
his  injury. 

The  proof  shows  that,  notwithstanding 
the  crippled  condition  of  the  plaintiff,  he 
was  perfectly  able  to  walk  about  and  go 
wheresoever  he  pleased.  He  resided  with 
his  daughter  about  4  miles  from  Winchester, 
and  in  going  to  town  frequently  walked 
part  of  the  way,  and  sometimes  all  the  way, 
and  on  the  day  that  he  made  this  trip  he 
started  from  his  home  with  a  grip,  or  suit 
case,  and,  after  walking  perhaps  one  half 
of  the  way,  he  rode  into  town  in  a  vehicle 
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with  a  traveler  oil  the  turnpike.  He  de- 
posited his  grip  in  a  saloon,  where  he  drank 
a,  milk  punch,  and,  after  leaving  the  saloon 
and  visiting  some  places  in  town,  he  re- 
turned and  drank  another  milk  punch,  and 
later  on,  after  engaging  in  other  travel 
about  the  city,  and  about  11  o'clock,  he 
returned  to  the  saloon  and  drank  a  third 
milk  punch.  At  this  time  he  purchased 
two  pints  of  whisky  and  put  them  in  his 
grip,  or  suit  case.  He  then  went  to  the  home 
of  one  Mr.  Dougherty,  where  he  had  his 
dinner,  and  about  3:30  o'clock  he  left  this 
place  and  went  to  the  saloon,  and  took  out 
one  of  the  pints  of  whisky  and  put  it  in 
his  tx>cket,  and  then  went  to  the  depot  and 
purchased  his  ticket,  and  subsequently 
boarded  the  train.  He  took  his  seat  on  the 
left-hand  side  of  the  rear  end  of  the  smok- 
ing car;  the  next  car  following  being  the 
day  coach,  or  ladies'  car.  He  put  his  grip 
on  the  seat  immediately  in  front  of  the 
one  he  was  occupying,  and  there  was  sitting 
beside  him  a  young  man  whose  name  does 
not  seem  to  be  known  to  anyone  testifying 
in  the  case,  and  who  was  not  introduced  as 
a  witness.  Other  passengers,  however,  and 
indeed  it  is  admitted  by  plaintiff,  say  that 
en  route  plaintiff  offered  to  this  fellow  pas- 
senger a  drink,  and  at  the  same  time  took 
one  himself.  Plaintiff  claims  that  his  com- 
panion passenger  accepted  the  drink,  while 
other  passengers  did  not  see  this,  but  testi- 
fied that  the  plaintifTs  offer  was  refused. 
However  this  may  be,  within  a  compara- 
tively short  while  a  controversy  arose  be- 
tween the  plaintiff  and  this  passenger,  and 
the  former  became  so  loud  and  boisterous 
in  his  talk  that  it  attracted  the  attention 
of  other  passengers  in  the  car;  the  language 
used  by  him,  as  testified  to  by  the  witness- 
es, being  by  no  means  the  most  elegant. 
As  a  consequence  of  this  he  changed  his 
place  in  the  car,  and  by  the  time  he  got  to 
Frankfort  he  wAa  unable  to  locate  his  grip, 
or  suit  case, .  and  according  to  the  proof 
made  no  effort  either  to  find  it  or  to  alight 
■from  the  train  until  after  all  of  the  passen- 
gers had  gotten  off  aiid  all  those  desiring 
to  take  passage  had  gotten  on,  and  many,  if 
not  all  of  them,  had  secured  seats  in  the 
respective  coaches.  About  this  time  some- 
one suggested  to  him  that  the  train  had  ar- 
rived at  Frankfort,  whereupon  he  began  a 
search  for  his  grip,  and  after  finding  it,  and 
after  he  got  within  3  or  4  feet  of  the  smok- 
ing car  door  going  out,  the  train  made  the 
usual  start  without  any  jerk  unusual  or 
otherwise,  and  by  the  time  plaintiff  got  out 
upon  the  platform  the  train  was  cleverly 
started,  and  he,  over  the  protests  of  the 
brakeman  and  that  of  a  Mr.  Wilson,  who 
is  a  citizen  of  Frankfort,  and  whose  testi- 
mony is  both  intelligent  and  convincing, 
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undertook  to  jump  off  the  car,  which  was 
then  moving  at  a  speed  of  from  2  to  3  miles 
per  hour,  and  in  so  doing  fell,  and  thereby 
sustained  the  injuries  for  which  he  sues. 

There  is  no  dispute  but  that  at  the  usual 
place  the  station  of  Frankfort  was  an- 
nounced in  the  usual  ■wny.  and  no  testimony 
showing  that  the  train  did  not  stop  upon 
this  occasion  the  usual  time.  Which  was 
about  three  minutes.  There  is  absolutely 
no  proof  that  any  unusual  number  of  pas- 
sengers crowded  on  to  the  car,  and  there 
was  such  an  utter  failure  to  produce  evi- 
dence of  any  jerking  start  of  the  train  that 
the  plaintiff  himself  abandons  this  theory 
by  failing  to  offer  any  instruction  upon  it. 

The  court,  in  submitting  the  ease  to  the 
jury  by  its  instruction  (No.  1),  did  so  sole- 
ly upon  the  theory  that  the  plaintiff  was 
physically  impaired  by  reason  of  being 
crippled,  and  that,  if  the  defendant  and  its 
agents  and  servants  knew  this,  it  was  their 
duty  to  render  to  him  aid  in  alighting  from 
the  train  beyond  that  ordinarily  accorded 
other  passengers,  and  that,  if  the  jury  be- 
lieved that  the  agents  and  servants  negli- 
gently failed  to  do  this,  and  by  reason 
thereof  the  plaintiff  was  injured,  it  would 
be  the  duty  of  the  jury  to  return  a  verdict 
for  the  plaintiff.  Other  parts  of  the  in- 
struction set  forth  in  apt  terms  the  rule  aa 
to  the  measure  of  damages.  There  is  no 
doubt  in  this  state  as  to  the  rule  fixing  the 
degree  of  care  which  a  carrier  owes  to  its 
passengers.  This  is  the  highest  degree  of 
care,  and  this  duty  evists  until  the  r;Ia  - 
tionship  of  passenger  and  carrier  cease*,  and 
it  has  been  time  and  agiiin  decided  that  such 
relationship  did  not  Oiase  until  after  the 
passenger  had  alighted  from  the  train  and 
had  gotten  off  of  the  railroad  premises  by 
the  means  provided  by  the  carrier  for  a 
departure  from  the  station.  Cincinnati,  N. 
O.  &  T.  P.  R.  Co.  v.  Vivion,  19  Ky.  L.  Rep. 
«87,  41  S.  W.  680,  3  Am.  Neg.  Rep.  28. 

It  is  an  equally  well-established  rule  that 
a  physically  disabled  passenger  shall  re- 
ceive such  care  as  is  commensurate  with  his 
infirmities,  if  such  infirmities  disable  him 
from  properly  caring  for  his  own  safety, 
provided  the  carrier  liM  knowledge  ef  such 
infirmities.  But  we  are  unable  to  find  any 
authority,  either  in  this  state  or  elsewhere, 
nor  have  we  been  cited  to  one,  where,  when 
a  passenger  was  able  to  walk  and  move 
around,  as  the  plaintiff  undoubtedly  was  in 
this  case  according  to  the  testimony,  the 
carrier  should  give  him  the  extra  care  of 
going  into  the  coach  and  specially  calling 
his  attention  to  the  arrival  of  the  train,  and 
to  assist  him  to  the  steps  in  order  for  him 
to  alight,  and  to  see  that  he  presented  him- 
self for  the  purpose  of  making  his  exit  be- 
fore the  arrival  of  the  time  for  the  train 
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to  depart,  after  it  stopped  a  sufficient  length 
of  time  to  have  enabled  him  to  have  done 
this  of  his  own  accord  with  safety.  If,  as 
contended  in  this  case,  the  physical  condi- 
tion of  plaintiff  rendered  it  unsafe  for  him 
to  attempt  to  alight  from  the  train  unas- 
sisted, and  such  was  known  by  the  agents 
and  servants  in  charge  of  the  train,  it  would 
have  been  their  duty  to  have  rendered  such 
assistance  as  his  physical  necessities  re- 
quired after  he  had  presented  himself  at 
the  platform  and  steps  for  the  purpose  of 
alighting.  But  we  have  no  such  case  here. 
The  plaintiff  neglected  to  present  himself 
within  the  time  which  the  law  allowed  him 
to  do  BO,  and  no  such  assistance  could  be 
rendered  him,  and  the  only  dereliction,  if 
any,  that  the  testimony  shows  on  the  part 
of  the  carrier,  is  that  its  agents  and  serv- 
ants failed  to  go  into  the  coach,  and  find 
plaintiff's  baggage,  and  lead  him  to  the 
steps,  and  assist  him  off  the  train.  This 
they  were  not  required  to  do.  To  hold  that 
to  a  passenger  in  the  physical  condition  of  the 
plaintiff  is  due  from  the  carrier  such  du- 
ties would  be  violating  all  adjudicated  rules 
upon  the  subject,  both  in  this  state  and 
other  jurisdictions,  so  far  as  we  have  been 
able  to  discover.  As  stated,  numbers  of 
passengers,  including  those  already  on  the 
train,  as  well  as  those  who  boarded  the 
train  at  Frankfort,  testify  as  to  the  length 
of  time  which  the  train  stopped,  and  that 
the  train  was  going  from  2  to  3  miles  per 
hour  when  the  plaintiff  attempted  to  alight; 
that  some  of  the  passengers  hollowed  out, 
"Don't  let  that  old  man  jump  off  the  train!" 
and  the  witness  Wilson  admonished  him  not 
to  do  so,  as  did  the  brakeman,  and  the  lat- 


ter, in  order  to  prevent  the  plaintiff  from 
being  injured,  pulled  the  whistle  cord  to 
signal  the  engineer  to  stop,  which  was  done 
within  a  moment's  time,  but  in  the  mean- 
time plaintiff  had,  by  his  own  act,  sustained 
the  injuries  in  the  manner  hereinbefore 
stated.  The  brakeman  urged  him  to  wait 
till  the  train  could  be  stopped. 

We  think  the  evidence  clearly  shows  that 
this  unfortunate  accident  was  the  result  of 
the  acts  of  the  plaintiff  in  not  making  an 
effort  to  alight  from  the  train  while  it  was 
standing,  which,  as  we  have  seen,  was  of 
sufficient  length  to  have  amply  enabled  him 
to  do  so,  and  to  have  presented  himself  at 
the  steps  so  that  he  could  have  been  ren- 
dered what  assistance,  if  any,  he  needed. 
If  he  had  been  injured  while  attempting  to 
alight  while  the  train  was  standing  without 
any  extra  aid,  he  might  have  been  entitled 
to  recover  under  the  facts  disclosed  by  the 
record,  but  no  such  conditions  are  shown  to 
have  existed  in  this  case.  His  failure  to 
make  any  efforts  in  this  regard,  and  bis 
attempting  to  alight  after  the  expiration  of 
the  stopping  time  of  the  train  and  while 
it  Was  moving,  were,  beyond  question,  the 
causes  of  the  accident  and  of  his  resulting 
injuries,  and  were  in  no  wise  produced  by 
any  acts  of  commission  or  omission  on  the 
part  of  the  carrier. 

It  results,  therefore,  that  the  perempto- 
ry instruction  to  find  for  the  defendant 
should  have  been  given,  and,  if  the  facts 
are  substantially  the  same  upon  another 
trial,  the  motion  should  prevail. 

Judgment  reversed,  with  directions  to 
proceed  in  accordance  with  this  opinion. 
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PEOPLE  OF  THE  STATE  OF  NEW  YORK, 

Respt., 

v. 

HANS  SCHMIDT,  Appt. 

(216  N.  Y.  324,  110  N.  E.  943.) 

New  trial  —  newly  discovered  evidence 
^  perjnred  confession. 

1.  Evidence  that  one  who  confessed  to 
murder,  feigning  insanity  as  a  defense, 
was  not  guilty  but  did  so  to  shield  persons 
who  performed  a  criminal  opetation  which 
caused  the  victim's  death,  is  not  within  a 
statute  permitting  a  new  trial  if  evidence 
discovered  since  the  trial,  not  cumulative 
and  the  failure  to  produce  which  was  not 

Note.  —  For  knowledge  that  one's  act  is 
contrary  to  law  as  affecting  defense  of  in- 
sanity, see  annotation  following  this  case, 
post,  527. 
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owing  to  want  of  diligence,  would,   if  re- 
ceived, have  probably  changed  the  verdict. 
For  other  caaet,  tee  New  Trial,  IV.  in  Dig. 

1-53  y.  S. 
Criminal  law  —  insanity  —  absence  of 

ItnowledKe  of  moral  wrong. 

2.  One  acting  under  the  insane  delusion 
that  .God  has  appeared  to  and  ordered  the 
commission  of  a  crime  by  him  is,  although 
he  knows  his  act  to  be  contrary  to  the  law 
of  the  state,  within  the  exception  to  the 
statute  providing  that  a  person  is  not  ex- 
cused from  criminal  liability  as  insane  ex> 
cept  at  the  time  of  committing  the  criminal 
act  he  was  laboring  under  such  a  defect  of 
reason  as  not  to  know  that  the  act  was 
wrong. 

For  other  ea»e«,  tee  Criminal  Lvw,  I.  h,  in 

Dig.  1-58  y.  B. 
Appeal  —  error  In  instructions  —  im- 

materiality. 

3.  Error  in  the  instructions  upon  the 
question  of  insanity  is  not  ground  for  re- 
versal  of  a  conviction  where  accused  con- 
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cedes  that  his  defense  of  insanity  was   a 
fraud. 

For  other  eases,  see  Appeal  and  Error,  VII. 
m,  4,  a  (1)  in  Dig.  1-5Z  V.  8. 

(November  23,  1915.) 

APPEAL  by  defendant  from  a  judgment  of 
a  Trial  Term,  part  I.  Criminal  Branch, 
of  the  Supreme  Court  for  New  York  County, 
convicting  him  of  murder  in  the  first  degree, 
and  from  an  order  denying  a  motion  for  a 
new  trial.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Alphonse  G.  Koelble,  for  appel- 
lant: 

While  this  court  has  been  loath  (and 
properly  so)  to  exercise  this  power,  still  it 
has  never  failed  to  set  aside  a  verdict  of 
murder  in  the  first  degree,  where  it  has  ap- 
peared that  injustice  had  been  done  to  a 
defendant. 

People  V.  Corey,  157  N.  Y.  332,  51  N.  E. 
1024,  11  Am.  Crim.  Rep.  487;  People  v. 
Driscoll,  107  N.  Y.  414,  14  N.  E.  305;  People 
V.  Lyons,  110  N.  Y.  618,  17  N.  E.  391; 
People  V.  Filippelli,  173  N.  Y.  509,  66  N.  E. 
402;  Piatt  V.  Munroe,  34  Barb.  291;  Barret 
V.  3d  Ave.  R.  Co.  45  N.  Y.  628;  People  v. 
Benham,  30  Misc.  466,  63  N.  Y^.  Supp.  923; 
People  v.  Lane,  31  Hun,  13 ;  People  v.  Hovey, 
1  N.  Y.  Crim.  Rep.  324;  People  v.  Shea, 
16  Misc.  119,  38  N.  Y.  Supp.  821;  Smith  v. 
Matthews,  21  Misc.  150,  47  N.  Y.  Supp.  96; 
Sistare  v.  Olcott,  22  N.  Y.  S.  R.  564,  5  N. 
Y.  Supp.  114. 

The  court  erred  in  failing  to  charge  cor- 
rectly the  law  as  to  insanity. 

People  V.  Waltz,  50  How.  Pr.  204;  Casey 
V.  People,  31  Hun,  158,  2  N.  Y.  Crim.  Rep. 
190;  Moett  v.  People,  85  N.  Y.  373;  People 
V.  Krist,  168  N.  Y.  30,  60  N.  E.  1057. 

Mr.  Robert  C.  Taylor,  with  Mr. 
Charles  Albert  Perkins,  for  respondent: 

The  trial  judge  correctly  stated  the  legal 
test  of  responsibility  and  then  defined  the 
word  "wrong,"  as  meaning  "criminal,  con- 
trary to  the  laws  of  the  state." 

People  V.  Gaimari,  176  N.  Y.  84,  68  N. 
E.  112;  Moett  V.  People,  85  N.  Y.  373; 
People  V.  Katz,  154  App.  Div.  44,  139  N.  Y. 
Supp.  137,  affirmed  in  209  N.  Y.  311,  103 
N.  E.  305,  Ann.  Cas.  19]  5A,  501. 

There  is  no  inherent  power  to  grant  a 
new  trial. 

Quimbo  Appo  v.  People,  20  N.  Y.  531; 
People  V.  Greenwall,  115  N.  Y.  520,  22 
N.  E.  180;  People  ex  rel.  Jerome  v.  Court 
of  General  Sessions,  112  App.  Div.  424,  98 
N.  Y.  Supp.  567,  afBrmed  in  185  N.  Y.  604, 
78  N.  E.  149;  People  v.  Hovey,  .30  Hun,  364; 
Boyd  V.  Boyd,  130  App.  Div.  161,  H4  N.  Y. 
Supp.  361;  Brown  v.  Newell,  132  App.  Div. 
548,  116  N.  Y.  Supp.  965. 

Retraction  is  not  newly  discovered  evi- 
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dence,  inasmuch  as  it  merely  tends  to  im- 
peach or  to  contradict  the  witness. 

People  V.  Priori,  164  N.  Y.  469,  58  N.  E. 
668;  People  v.  Patrick,  182  N.  Y.  131,  74 
N.  E.  843;  People  v.  Eng  Hing,  212  N.  Y. 
373,  106  N.  E.  96;  People  v.  Becker,  215 
N.  Y.  126,  109  N.  E.  127. 

The  so-called  newly  discovered  evidence 
is  in  no  sense  newly  discovered  within  the 
meaning  of  Code  Crim.  Proc.  §  465,  subdiv. 
7.  Defendant  knew  of  it  all  the  time,  and 
wilfully  concealed  it  from  his  attorneys  in 
order  that  he  might  be  able  to  make  a 
defense  of  shammed  insanity. 

Quimbo  Appo  v.  People,  20  N.  Y.  531; 
People  V.  Becker,  91  Misc.  329,  155  N.  Y. 
Supp.  107. 

Cardozo,  J.,  delivered  the  opinion  of  the 
court: 

In  September,  1913,  the  dismembered  body 
of  Anna  Aumuller  was  found  in  the  Hudson 
river.  Suspicion  pointed  to  the  defendant. 
He  was  arrested,  and  confessed  that  he  had 
killed  the  woman  by  cutting  her  throat  witn 
a  knife,  He  repeated  this  confession  again 
and  again.  He  attempted,  however,  to  es- 
cape the  penalty  for  murder  by  the  plea 
that  he  was  insane.  He  told  the  physicians 
who  examined  him  that  he  had  beard  the 
voice  of  God  calling  upon  him  to  kill  the 
woman  as  a  sacrifice  and  atonement.  He 
confessed  to  a  life  of  unspeakable  exceaaus 
and  hideous  crimes,  broken,  he  said,  by 
spells  of  religious  ecstacy  and  exaltation. 
In  one  of  these  moments,  believing  himself, 
he  tells  us,  in  the  visible  presence  of  God, 
he  committed  this  fearful  crime.  Two  phy- 
sicians of  experience,  accepting  as  true  his 
statement  that  he  was  overpowered  by  this 
delusion,  expressed  the  opinion  that  he  was 
insane.  Other  physicians  of  experience  held 
the  view  that  his  delusion  was  feigned,  and 
his  insanity  a  sham.  The  jury  accepted 
this  latter  view,  and  by  their  verdict  found 
him  guilty  of  murder  in  the  first  degree. 

The  defendant  was  condemned  to  death 
in  February,  1914.  In  July,  1914,  he  made 
a  motion  for  a  new  trial  on  the  ground 
of  newly  discovered  evidence.  In  his  affi- 
davit, upon  that  motion,  he  tells  a  most 
extraordinary  tale.  .  He  now  says  that  he 
did  not  murder  Anna  Aumuller,  and  that 
his  confession  of  guilt  was  false.  He  says 
that  she  died  from  a  criminal  operation, 
and  that  to  conceal  the  abortion,  to  which 
he  and  others  were  parties,  he  hacked  the 
dead  body  to  pieces,  and  cast  the  fragments 
in  the  river.  His  crime,  he  now  says,  was 
not  murder,  but  manslaughter.  He  tells  us 
why  he  chose  to  charge  himself  with  the 
graver  offense.  He  believed  that  he  could 
feign  insanity  successfully,  and  that  after 
a  brief  term  in  an  asylum  he  would  again 
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be  Bet  at  large.  To  confess  to  the  abortion 
would  implicate  his  confederates,  and  bring 
certain  punishment  to  everyone.  To  confess 
to  murder,  but  at  the  same  time  feign  in- 
sanity, might  permit  everyone  to  go  free. 
The  compact  was  then  made,  he  says,  be- 
tween himself  and  his  confederates,  that  he 
would  protect  them  from  suspicion,  and 
j)<ay  the  madman  himself.  The  men  and 
the  woman  who  are  said  to  have  been  the 
confederates  deny  that  such  a  compact  was 
made.  Whether  they  were  parties  or  not. 
to  the  fraud  upon  the  court  is  of  little 
moment  at  this  time;  in  any  event,  the 
defendant  now  tells  us  that  he  was  sane; 
that  the  tale  which  he  told  the  physicians, 
the  tale  of  monstrous  perversions  and  delu- 
sions, was  false;  and  that  he  did  not  heat 
the  Divine  voice  calling  him  to  sacrifics 
and  to  slay.  He  asks  that  he  be  given 
another  opportunity  to  put  before  a  jury 
the  true  narrative  of  the  crime. 

There  is  no  power  in  any  court  to  grant 
a  new  trial  upon  that  ground.  The  statute 
says  that  a  new  trial  may  be  granted  "when 
it  is  made  to  appear,  by  affidavit,  that  upon 
another  trial  the  defendant  can  produce 
evidence  such  as,  if  before  received,  would 
probably  have  changed  the  verdict:  if  such 
evidence  has  been  discovered  since  the  trial, 
is  not  cumulative;  and  the  failure  to  pro- 
duce it  on  the  trial  was  not  owing  to  want 
of  diligence."  Code  Crim.  Proc.  §  465,  sub- 
div.  7.  The  power  to  order  a  new  trial 
in  criminal  causes  is  created  and  measured 
by  the  statute.  People  ex  rel.  Jerome  v. 
Court  of  General  Sessions,  112  App.  Div. 
424,  98  N.  Y.  Rupp.  557;  Id.,  185  X.  Y. 
504,  78  N.  E.  149;  People  v.  Hovey,  30  Hun, 
354;  Id.,  93  X.  Y.  651;  Id.,  1  N.  Y.  Crim. 
Rep.  477,  479;  Quimbo  Appo  v.  People,  20 
X.  Y.  531.  The  defense  now  offered  by  the  ! 
defendant  was  not  "discovered  since  the 
trial."  It  was  known  to  him,  on  his  own 
showing,  from  the  beginning.  He  chose  to 
withhold  it,  because  he  had  faith  in  his 
ability  to  deceive  the  courts  of  justice. 
We  do  not  attempt  to  determine  how  much 
of  his  present  tale  is  true.  Even  if  the 
entire  tale  is  true,  the  courts  are  power- 
less to  help  him.  A  criminal  may  not  ex- 
periment with  one  defense,  and  then,  when 
it  fails  him,  invoke  the  aid  of  the  law 
which  he  has  flouted,  to  experiment  with 
another  defense  held  in  reserve  for  that 
emergency.  It  would  be  strange  if  any 
system  of  law  were  thus  to  invite  contempt 
of  its  authority.  The  statute  withholds  that 
power  from  us,  if  we  were  otherwise  dis- 
posed to  exercise  it.  Code  Crim.  Proc.  § 
465,  subdiv.  7.  The  remedy  and  the  one 
remedy  available  to  a  criminal  who  finds 
himself  thus  enmeshed  in  a  trap  of  his 
own  making  is  not  in  the  processes  of 
LJEI-A.1916D. 


courts  or  the  machinery  of  law;  it  is  by 
appeal  to  the  clemency  of  the  governor. 
Strange  to  say,  with  all  its  incongruous 
features,  the  defendant's  tale  supplies  a 
plausible  explanation  of  some  of  the  myster- 
ies of  this  tragedy.  We  do  not  mean  to 
express  a  belief  that  the  tale  is  true.  All 
that  we  say  is  that  in  an  appropriate  pro- 
ceeding it  would  merit  earnest  scrutiny. 
We  do  not  doubt  that  such  scrutiny  will 
be  given  to  it,  and  that  right  will  be  done, 
if  hereafter  an  appeal  for  clemency  is  made 
to  the  executive. 

The  defendant  shifts  his  ground,  however, 
and  insists  that  even  though  his  motion 
for  a  new  trial  was  properly  denied,  we 
must  none  the  less  reverse  the  judgment  for 
error  in  the  charge.  The  error  is  said  to 
have  been  committed  in  the  definition  of 
the  degree  of  insanity  that  relieves  from 
responsibility  for  crime.  The  rule  of  our 
statute  is  that  "A  person  is  not  excused 
from  criminal  liability  as  an  idiot,  im- 
becile, lunatic,  or  insane  person,  except 
upon  proof  that,  at  the  time  of  commit- 
ting the  alleged  criminal  act,  be  was  labor- 
ing under  such  a  defect  of  reason  as:  (1) 
Not  to  know  the  nature  and  quality  of  the 
act  he  was  doing;  or  (2)  Not  to  know  tliat 
the  act  was  wrong."     Penal  Law,  §  1120. 

The  learned  trial  judge  said  to  the  jury 
that  "wrong"  in  this  definition  means  "con- 
trary to  the  law  of  the  state."  The  jury 
was  instructed  in  pointed  and  impressive 
terms,  that  even  if  the  defendant  believed 
in  good  faith  that  God  had  appeared  to 
him  and  commanded  the  sacrifice  of  Anna 
AumuUer,  and  this  belief  was  a  delusion, 
the  result  of  a  defect  of  reason,  the  defend- 
ant must  none  the  less  answer  to  the  law 
if  he  knew  the  nature  and  quality  of  the 
act,  and  knew  that  it  was  wrong,  in  the 
sense  that  it  was  forbidden  by  the  law  of 
the  state.  We  think  that  is  the  fair  mean- 
ing of  the  whole  charge  as  the  jury  must 
have  understood  it.  For  brevity,  we  quote 
its  substance  rather  than  its  exact  language. 
It  is  true  that  adopting  with  a  proviso  a 
request  of  the  defendant's  counsel,  the  court 
did  say  that  "if  the  jury  believe  that  at 
the  time  of  the  commission  of  the  act,  the 
defendant  was  completely  obsessed  by  the 
delusion  that  he  was  acting  under  a  Divine 
command,  and  that  every  other  thought 
was  excluded  from  his  mind  at  the  time, 
they  must  acquit  the -defendant,  provided 
that  the  jury  are  satisfied  that  at  the  time 
be  committed  that  act  he  was  laboring 
under  such  a  defect  of  reason  as  either  not 
to  know  the  nature  and  quality  of  the  act 
he  was  committing,  or  that  it  was  wrong." 

This  left  the  meaning  of  the  word  "wrong" 
still  obscure,  and  the  judge  had  already 
told    the   jury   that    it   meant    an    offense 
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against  the  law  of  the  state.  If,  however, 
the  jury  could  have  supposed  that  he  in- 
tended to  modify  his  previous  instructions, 
that  belief  must  have  been  dispelled  by  the 
instructions  that  immediately  followed. 
The  counsel  for  the  people  said:  "The 
only  matter  I  would  ask  your  Honor  to 
charge  again  to  the  jury  is  based  on  the 
last  request  of  the  defendant,  that  the  term 
'wrong*  as  used  in  your  Honor's  charge 
means  'wrong  according  to  the  law  of 
the  state  of  New  York.' "  And  to  this  the 
court  responded:  "I  so  charge  you,  gentle- 
men." The  defendant  saved  his  rights  by 
appropriate  exceptions. 

We  are  unable  to  accept  the  view  that 
the  word  "wrong"  in  the  statutory  defini- 
tion is  to  receive  so  narrow  a  construction. 
We  must  interpret  the  rule  in  the  light 
of  its  history.  That  history  has  been  often 
sketched.  In  the  beginning  of  our  law  the 
madman  charged  with  murder  was  not  ac- 
quitted. A  special  verdict  was  given  that 
he  was  mad,  and  then  the  King  pardoned 
him.  2  Stephen,  History  of  Crim.  Law,  p. 
151;  2  Pollock  &  M.  History  of  English 
Law,  p.  478;  3  Holdsworth,  History 
of  English  Law,  395,  396.  There  was  the 
same  need  of  the  royal  pardon  for  homi- 
cide by  misadventure  or  in  self-defense. 
Stephen,  supra. 

"The  man  who  commits  homicide  by  mis- 
adventure or  self-defense  deserves  but  needs 
a  pardon."  2  Pollock  k  M.  History  of  Eng- 
lish Law,  p.  477. 

"If  the  justices  have  before  them  a  man 
who,  as  a  verdict  declares,  has  done  a 
deed  of  this  kind,  they  do  not  acquit  him, 
nor  can  they  pardon  him,  they  bid  him 
hope  for  tiie  King's  mercy."    Id.  p.  477. 

Then  came  the  age  of  what  has  become 
known  as  the  "wild  beast  test."  The  law 
of  that  age  and  of  later  days  has  been 
adequately  stated  by  Judge  Doe  in  State 
V.  Pike,  49  N.  H.  399,  6  Am.  Rep.  633, 
and  by  Judge  Ladd,  writing  for  the  same 
court,  in  State  v.  Jones,  50  N.  H.  369,  9 
Am.  Rep.  242. 

Tlie  defendant  was  not  excused  unless 
he  was  totally  deprived  of  his  reason,  un- 
derstanding, and  memory,  and  did  not  know 
what  he  was  doing  any  more  than  a  wild 
beast.    Arnold's  Case,  16  How.  St.  Tr.  764. 

As  late  as  1800,  in  Hadfleld's  Case,  27 
How.  St.  Tr.  1288,  that  test  was  announced 
as  law.  The  first  departure  from  the  an- 
cient rule  came  in  1812.  Parker's  Case, 
Collinson,  Lunacy,  p.  477;  Bowler's  Case, 
Id.  p.  673;  Bellingham's  Case,  Id.  p.  636. 
Tlie  capacity  to  distinguish  right  from 
wrong  was  then  put  forward  as  another 
test.  As  propounded  in  these  cases,  it 
meant  a  capacity  to  distinguish  right  from 
wrong,  not  with  reference  to  the  particular 
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act,  but  generally  or  in  the  abstract.  Some- 
times it  was  spoken  of  as  a  capacity  to 
distinguish  between  "good  and  evil."  Bd- 
lingliam's  Case,  supra.  See  also  Com.  v. 
Winnemore,  1  Brewst.  (Pa.)  356;  Re  Ball, 
2  N.  Y.  City  Hall  Rec.  85.  Wrong  was 
conceived  of  as  synonymous,  not  with  legal, 
but  rather  with  moral,  wrong.  Lord  Mans- 
field told  the  jury  in  Bellingham's  Case: 
"It  must  be  proved  beyond  all  doubt  that 
at  the  time  he  committed  the  atrocious  act, 
he  did  not  consider  that  murder  was  a 
crime  against  the  laws  of  God  and  nature." 

That  became  for  many  years  the  classic 
definition.  It  was  followed  by  Lord  Lynd- 
hurst  in  Reg.  v.  Oxford,  9  Car.  &  P.  533. 
Its  phraseology,  as  we  shall  see,  has  sur- 
vived with  little  variation  in  charges  and 
opinions  of  our  own  day. 

Then  in  1843  came  the  famous  decision 
of  the  House  of  Lords  in  M'Naghten's 
Case,  10  Clark  k  F.  200.  It  is  idle  to  look 
to  this  decision  for  precise  and  scientific 
statement.  The  judges  passed,  not  on  a 
concrete  case,  but  on  hypothetical  questions 
addressed  to  them  by  the  lords.  Five  ques- 
tions were  answered,  of  which  three  only 
are  material  for  present  purposes.  The 
second  and  third  questions,  which  were 
answered  together,  were: 

"What  are  the  proper  questions  to  be  sub- 
mitted to  the  jury  when  a  person  allied 
to  be  afflicted  with  insane  delusion  respect- 
ing one  or  more  particular  subjects  or  per- 
sons is  charged  with  the  commission  of  a 
crime  (murder,  for  example),  and  insanity 
is  set  up  as  a  defense?" 

And:  "In  what  terms  ought  the  question 
to  be  left  to  the  jury  as  to  the  prisoner's 
state  of  mind  at  the  time  when  the  act  was 
committed  ?" 

To  this  the  judges  responded  (p.  210) : 
"That  the  jurors  ought  to  be  told  in  all 
cases  that  every  man  is  to  be  presumed  to 
be  sane,  and  to  possess  a  sufficient  degree 
of  reason  to  be  responsible  for  his  crimes, 
until  the  contrary  be  proved  to  their  satis- 
faction, and  that  to  establish  a  defense  on 
the  ground  of  insanity,  it  must  be  clearly 
proved  that,  at  the  time  of  the  committing 
of  the  act,  the  party  accused  was  laboring 
under  such  a  defect  of  reason,  from  disease 
of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing,  or,  if  he 
did  know  it,  that  he  did  not  loiow  he  was 
doing  what  was  wrong.  The  mode  of  put- 
ting the  latter  part  of  the  question  to  the 
jury  on  these  occasions  has  generally  been, 
whether  the  accused  at  the  time  of  doing 
the  act  knew  the  difference  between  right 
and  wrong;  which  mode,  thougli  rarely,  if 
ever,  leading  to  any  mistake  with  the  jury, 
is  not,  as  we  conceive,  so  accurate  when 
put  generally  and  in  the  abstract,  as  when 
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put  with  reference  to  the  party's  knowledge 
of  right  and  wrong,  in  respect  to  the  very 
act  with  which  he  ii  charged.  If  the  ques- 
tion were  to  be  put  as  to  the  knowledge 
of  the  accused  solely  and  exclusively  with 
reference  to  the  law  of  the  land,  it  might 
tend  to  confound  the  jury,  by  inducing  them 
to  believe  that  an  actual  knowledge  of  the 
law  of  the  land  was  essential  in  order  to 
lead  to  a  conviction;  whereas  the  law  is 
administered  upon  the  principle  that  every- 
one must  be  taken  conclusively  to  know  it, 
without  proof  that  he  does  know  it.  If 
the  accused  was  conscious  that  the  act  was 
one  which  he  ought  not  to  do,  and  if  that 
act  was  at  the  same  time  contrary  to  the 
law  of  the  land,  he  is  punishable;  and  the 
usual  course,  therefore,  has  been  to  leave 
the  question  to  the  jury,  whether  the  party 
accused  had  a  sufficient  degree  of  reason  to 
know  that  he  was  doing  an  act  that  was 
wrong;  and  this  course  we  think  is  correct, 
accompanied  with  such  observations  and  ex- 
planations as  the  circumstances  of  each  par- 
ticular case  may  require." 

The  definition  here  propounded  is  the  one 
that  has  been  carried  forward  into  our 
statute.  The  judges  expressly  held  that  a 
defendant  who  knew  nothing  of  the  law 
would  none  the  less  be  responsible  if  he 
knew  that  the  act  wag  wrong,  by  which, 
therefore,  they  must  have  meant,  if  he  knew 
that  it  was  morally  wrong.  Whether  he 
would  also  be  responsible  if  he  knew  that 
it  was  against  the  law,  but  did  not  know 
it  to  be  morally  wrong,  is  a  question  that 
was  not  considered.  In  most  cases,  of 
course,  knowledge  that  an  act  is  illegal  will 
justify  the  inference  of  knowledge  that  it  is 
wrong.  But  none  the  less  it  is  the  knowl- 
edge of  wrong,  conceived  of  as  moral  wrong, 
that  seems  to  have  been  established  by  that 
decision  as  the  controlling  test.  That  must 
certainly  have  been  the  test  under  the  older 
law  when  the  capacity  to  distinguish  be- 
tween right  and  wrong  imported  a  capacity 
to  distinguish  between  good  and  evil  as 
abstract  qualities.  There  is  nothing  to  jus- 
tify the  belief  that  the  words  "right  and 
wrong,"  when  they  became  limited  by 
M'Naghten's  Case  to  the  right  and  wrong 
of  the  particular  act,  cast  off  their  mean- 
ing as  termr  of  morals,  and  became  terms 
of  pure  legality.  i 

Another  answer  in  M^Xaghten's  case,  the 
answer  to. the  first  question,  is  yet  to  be 
considered.  That  question  was:  "What  is 
the  law  respecting  alleged  crimes  commit- 
ted by  persons  afflicted  with  insane  delusion 
in  respect  of  one  or  more  particular  subjects 
or  persons;  as,  for  instance,  where,  at  the 
time  of  the  oommission  of  the  alleged  crime, 
the  accused  knew  he  was  acting  contrary  to 
law,  but  did  the  act  complained  of  with  a 
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view,  under  the  influence  of  insane  delusion, 
of  redressing  or  revenging  some  supposed 
grievance  or  injury,  or  of  producing  some 
supposed  public  benefit?" 

And  to  this  the  answer  was:  "Assuming 
that  your  Lordships'  inquiries  are  confined 
to  those  persons  who  labor  under  such  par- 
tial delusions  only,  and  are  not  in  other 
respects  insane,  we  are  of  opinion  that  not- 
withstanding the  party  accused  did  the  act 
complained  of  with  a  view,  under  the  influ- 
ence of  insane  delusion,  of  redressing  or 
revenging  some  supposed  grievance  or  in- 
jury, or  of  producing  some  public  benefit,  he 
is  nevertheless  punishable,  according  to  the 
nature  of  the  crime  committed,  if  he  knew 
at  the  time  of  committing  such  crime  that 
he  was  acting  conti'ary  to  law,  by  which 
expression  we  understand  your  Lordships 
to  mean  the  law  of  the  land." 

Many  judges  have  pointed  out  that  this 
answer  introduces  "an  entirely  new  ele- 
ment." Ladd,  J.,  in  State  v.  Jones,  50  N. 
H.  369,  9  Am.  Bep.  242 ;  Maudsley,  Respon- 
sibility in  Mental  Disease,  p.  105.  "How," 
it  is  asked  (State  v.  Jones,  supra),  "are 
these  two  rules  to  be  reconciled?  It  would 
seem  to  be  plain  that  they  are  in  hopeless 
conflict,  and  cannot  both  stand."  See  also 
2  Stephen,  History  of  Crim.  Law,  pp.  154, 
159,  160,  162.  It  is  not  the  answer  to 
the  first  question,  but  the  answer  to  the 
second  and  third,  that  has  become  embodied 
in  our  statute.  In  case  of  conflict,  there- 
fore, the  first  answer  must  give  way.  But 
the  truth,  we  think,  is  that  the  conflict  is 
more  apparent  than  real.  The  answer  to 
the  first  question,  though  it  seems  to  make 
the  knowledge  of  the  law  a  test,  presupposes 
the  offender's  capacity  to  understand  that 
violation  of  the  law  is  wrong.  It  applies 
only  to  persons  who  "are  not  in  other  re- 
spects insane."  We  must  interpret  the  an- 
swer in  the  light  of  the  assumptions  of  the 
question.  A  delusion  that  some  supposed 
grievance  or  injury  will  be  redressed,  or 
some  public  benefit  attained,  has  no  such 
elTect  in  obscuring  moral  distinctions  as  a 
delusion  that  God  himself  has  issued  a 
command.  The  one  delusion  is  consistent 
with  knowledge  that  the  act  is  a  moral 
wrong,  the  other  is  not. 

"The  questions  are  so  general  in  their 
terms,  and  the  answers  follow  the  words  of 
the  questions  so  closely,  that  they  leave 
untouched  every  state  of  facts  which, 
though  included'  under  the  general  words  of 
the  questions,  can  nevertheless  be  distin- 
guished from  them  by  circumstances  which 
the  House  of  Lords  did  not  take  into  ao- 
count  in  framing  the  question."  2  Stephen, 
History  of  Crim.  Law,  p.  154. 

The  real  point  of  the  inquiry  was  whether 
a  defendant  who  knew  that  the  act  was 
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wrong  was  excused  because  he  had  an  in- 
sane belief  that  either  personal  or  public 
good  would  be  promoted  by  the  deed.  There 
was  no  thought  of  any  conflict  between  the 
commands  of   law   and   morals. 

We  have  still  another  guide  to  help  us 
to  a  sound  construction  of  M'Naghten's  Case 
and  of  the  statutory  rule  derived  from  it. 
That  guide  is  found  in  the  practice  of 
judges  by  whom  the  decision  has  been  ap- 
plied. We  refer  to  a  few  instances  among 
many.  In  Reg.  v.  Townley,  3  Fost.  &  F. 
839,  Martin,  U.,  left  it  to  the  jury  to  say 
whether  the  prisoner  knew  that  the  act 
was  "contrary  to  the  law  of  God  and  pun- 
ishable by  the  law  of  the  land."  In  Reg. 
V.  Layton,  4  Cox,  C.  C.  149,  Rolfe,  B.,  said 
that  the  jury  must  determine  whether  the 
prisoner's  delusion  "had  the  effect  of  mak- 
ing him  incapable  of  understanding  the  wick- 
edness of  murdering  his  wife."  See  also 
Reg.  V.  Iaw,  2  Fost.  &  F.  836.  In  many 
cases,  both  in  our  own  courts  and  in  those 
of  sister  states,  the  language  of  Lord  Mans- 
field in  Bellingham's  Case,  27  How.  St.  Tr. 
636,  is  adopted  with  trifling  changes,  and 
the  test  is  said  to  be  whether  the  defendant 
understood  that  the  act  was  forbidden  "by 
the  laws  of  God  and  man."  People  v.  Waltz, 
50  How.  Pr.  204,  232;  People  v.  Pine,  2 
Barb.  566,  570;  Casey  v.  People,  31  Hun, 
158,  161.  In  Com.  v.  Rogers,  7  Met.  500, 
41  Am.  Dec.  458,  Shaw,  Ch.  J.,  in  expound- 
ing the  rule,  assumed  for  illustration  an 
insane  delusion  that  God  had  commanded 
a  crime.  He  told  the  jury  that  a  defend- 
ant, to  be  responsible,  "must  have  sufficient 
power  of  memorj'  to  recollect  the  relation 
in  which  he  stands  to  others,  and  in  which 
others  stand  to  him;  that  the  act  he  is 
doing  is  contrary  to  the  plain  dictates  of 
justice  and  right,  injurious  to  others,  and  a 
violation  of  the  dictates  of  duty;"  and  then, 
to  explain  the  delusions  that  will  relieve 
a  man  from  criminal  liability,  he  said: 
"A  common  instance  is  where  he  fully  be- 
lieves that  the  act  he  is  doing  is  done  by 
the  immediate  command  of  God,  and  he  acts 
under  the  delusive  but  sincere  belief  that 
what  he  is  doing  is  by  the  command  of  a 
superior  power,  which  supersedes  all  human 
laws  and  the  laws  of  nature." 

In  Guiteau's  Case  (D.  C.)  10  Fed.  161, 
these  words  were  quoted  approvingly,  and 
supplemented  by  other  illustrations.  The 
court  instanced  the  case  of  a  man  known 
to  be  an  affectionate  father,  who  "insists 
that  the  Almighty  has  appeared  to  him  and 
commanded  him  to  sacrifice  his  child."  Of 
these  and  like  cases,  the  court  said  (p. 
182)  :  "If  a  man  insanely  believes  that 
he  has  a  command  from  the  Almighty  to 
kill,  it  is  difficult  to  understand  how  such 
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a  man  can  know  that  it  is  wrong  for  him 
to  do  it." 

Such  a  man  is  no  less  insane  because 
he  knows  that  murder  is  prohibited  by 
human  law.  Indeed,  it  may  emphasize  his 
insanity  that,  knowing  the  human  law,  he 
believes  that  he  is  acting  under  the  direct 
command  of  God. 

Cases  may  be  found  where,  in  explaining 
what  is  meant  by  knowledge  that  an  act  is 
wrong,  the  courts  have  blended  the  elements 
of  legal  and  moral  wrong,  but  none,  we 
believe,  can  be  found  in  which  the  clement 
of  moral  wrong  has  been  excluded.  Thus, 
in  Willis  V.  People,  32  N.  Y.  715,  the  trial 
judge  had  charged  the  jury  that  the  de- 
fendant must  have  known  that  the  act  was 
a  violation  of  law,  and  wrong  in  itself. 
There  was  no  question  in  that  case  of  an 
insane  belief  that  Grod  had  commanded  the 
defendant  to  override  the  law.  This  court 
held  that  the  charge  was  sufficiently  accu- 
rate, but  said  that  it  would  have  been  more 
precise  and  discriminating  to  have  charged 
that  the  defendant  must  have  known  that 
the  act  was  "unlawful  and  morally  wrong." 
In  Moett  V.  People,  85  N.  Y.  373,  the 
decision  was  that  where  the  trial  judge  had' 
laid  down  the  test  of  criminal  responsibility 
in  the  language  of  the  statute,  it  was  not 
error  to  refuse  to  amplify  the  charge  by 
expounding  to  the  jury  the  meaning  of  the 
word  "wrong."  That  decision  would  be  ap- 
plicable here  if  the  trial  judge  had  limited 
himself  to  the  statutory  definition.  The 
difl^culty  is  that  he  went  beyond  the  defini- 
tion, and  undertook  of  his  own  motion  to 
explain  what  is  meant  by  knowledge  that 
an  act  is  wrong.  A  remark  of  this  court 
in  the  Moett  Case  is  quoted  by  the  people 
as  sustaining  the  charge,  but  we  think  it 
fails  of  that  effect.  The  remark  which  they 
quote  is  this:  "When  it  is  said  that  a 
prisoner  muat,  at  the  time  of  the  alleged 
criminal  act,  have  sufficient  capacity  to 
distinguish  between  right  and  wrong  with 
respect  to  such  act,  it  is  implied  that  he 
must  have  sufficient  capacity  to  know  wheth- 
er such  act  is  in  violation  of  the  law  of 
God,  or  of  the  land,  or  of  both."     p.  380. 

But  no  question  of  any  conflict  in  the 
mind  of  the  prisoner  between  the  law  of 
God  and  man  was  involved  in  that  case; 
and  nothing  that  was  said  can  be  deemed 
to  have  adjudged  the  rale  of  liability,  where, 
because  of  an  insane  delusion,  such  a  con- 
flict has  arisen.  To  the  reported  cases  in 
which  the  word  "wrong"  in  the  statutory 
definition  has  been  used  as  importing  a 
moral  wrong,  there  may  be  added  a  multi- 
tude of  unreported  cases.  As  an  illustration 
we  may  refer  to  a  case  recently  decided  by 
this  court.  People  v.  Purcell,  214  N.  Y. 
«93,  109  N.  E.  1087.    There  the  trial  judge 
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(Nott,  J.)  in  a  careful  and  able  charge 
told  the  jury  that  knowledge  of  the  nature 
and  quality  of  the  act  baa  reference  to  its 
physical  nature  and  quality,  and  that  knowl- 
edge that  it  is  wrong  refers  to  its  moral 
side;  that  to  know  that  the  act  is  wrong, 
the  defendant  must  know  that  it  is  "con- 
trary to  law,  and  contrary  to  the  accepted 
standards  of  morality,"  and  then  he  added, 
'with  a  slight  variation  of  the  words  of  Lord 
Itfansfield,  that  it  must  be  known  to  be 
"contrary  to  the  laws  of  God  and  man." 
In  the  light  of  alt  these  precedents,  it 
is  impossible,  we  think,  to  say  that  there 
is  any  decisive  adjudication  which  limits 
the  word  "wrong"  in  the  statutory  defini- 
tion to  legal  as  opposed  to  moral  wrong. 
The  trend  of  the  decisions  is  indeed  the 
other  way.  The  utmost  that  can  be  said 
is  that  the  question  is  still  an  open  one. 
We  must,  therefore,  give  that  construction 
to  the  statute  which  seems  to  us  most  eon- 
sonant  with  reason  and  justice.  The  defi- 
nition of  insanity  established  by  the  statute 
as  sufficient  to  relieve  from  criminal  liabil- 
ity has  been  often  and  harshly  criticised. 
See,  e.  g.,  State  v.  Pike,  49  N.  H.  399,  6 
Am.  Rep.  533 ;  State  v.  Jones,  60  N.  H.  369, 
9  Am.  Rep.  242;  Parsons  v.  State,  81  Ala. 
577,  60  Am.  Rep.  193,  2  So.  854,  7  Am. 
Crim.  Rep.  266.  Some  states  reject  it  al- 
together. Parsons  v.  State,  supra,  and  cases 
there  cited.  A  recent  case  in  Massachusetts 
(Com.  V.  Cooper,  219  Mass.  1,  6,  106  N.  £. 
545 )  says  that  an  offender  is  not  responsible 
if  he  was  "so  mentally  diseased  that  he  felt 
impelled  to  act  by  a  power  which  overcame 
his  reason  and  judgment,  and  which  to  him 
was  irresistible."  That  is  not  the  test  with 
us.  Flanagan  v.  People,  52  N.  Y.  467,  11 
Am.  Rep.  731;  People  v.  Taylor,  138  N.  Y. 
398,  34  N.  E.  275;  Penal  Law,  §  34.  What- 
ever the  views  of  alienists  and  jurists  may 
be,  the  test  in  this  state  is  prescribed  by 
statute,  and  there  can  be  no  other.  People 
V.  Silverman,  181  N.  Y.  235,  240,  73  N.  E. 
980.  We  must  not,  however,  exaggerate 
the  rigor  of  the  rule  by  giving  the  word 
"wrong"  a  strained  interpretation,  at  war 
with  its  broad  and  primary  meaning,  and 
least  of  all,  if  in  so  doing  we  rob  the  rule  of 
all  relation  to  the  mental  health  and  true 
capacity  of  the  criminal.  The  interpretaticm 
placed  upon  the  statute  by  the  trial  judge 
may  be  tested  by  its  consequences.  A 
mother  kills  her  infant  child  to  whom  she 
has  been  devotedly  attached.  She  knows  the 
nature  and  quality  of  the  act;  slie  knows 
that  the  law  condemns  it;  but  she>  is  in- 
spired by  an  insane  delusion  that  God  has 
appeared  to  her  and  ordained  the  sacrifice. 
It  seems  a  mockery  to  say  that,  within  the 
meaning  of  the  statute,  she  knows  that  the 
act  is  wrong.  If  the  definition  propounded 
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by  the  trial  judge  is  right,  it  would  be  the 
duty  of  a  jury  to  hold  her  responsible  for 
the  crime.  We  find  nothing  either  in  the 
history  of  the  rule,  or  in  its  reason  and 
purpose,  or  in  judicial  exposition  of  its 
meaning,  to  justify  a  conclusion  so  abhor- 
rent. Xo  jury  would  be  likely  to  find  a 
defendant  responsible  in  such  a  case,  wliat- 
ever  a  judge  might  tell  them.  But  we  can- 
not bring  ourselves  to  believe  that  in  de- 
clining to  yield  to  such  a  construction  of 
the  statute,  they  would  violate  the  law. 

We  hold,  therefore,  that  there  are  times 
and  circumstances  in  which  the  word 
"wrong"  as  used  in  the  statutory  test  of 
responsibility  ought  not  to  be  limited  to 
legal  wrong.  A  great  master  of  the  theory 
and  practice  of  the  criminal  law.  Sir  James 
Fitz-James  Stephen,  in  his  General  View  of 
the  Criminal  Law  of  England  (pages  79, 
80),  casts  the  weight  of  his  learning  and 
experience  in  favor  of  that  view.  See  also 
2  Stephen,  History  of  Crim.  Law,  p.  168. 
Knowledge  that  an  act  is  forbidden  by  law 
will  in  most  cases  permit  the  inference  of 
knowledge  that,  according  to  the  accepted 
standards  of  mankind,  it  is  also  condemned 
as  an  offense  against  good  morals.  Obedi- 
ence to  the  law  is  itself  a  moral  duty.  If, 
however,  there  is  an  insane  delusion  that 
God  has  appeared  to  the  defendant  and 
ordained  the  commission  of  a  crime,  we 
think  it  cannot  be  said  of  the  offender  that 
he  knows  the  act  to  be  wrong.  I 

It  is  not  enough,  to  relieve  from  criminal 
liability,  that  the  prisoner  is  morally  de- 
praved. Wharton,  Crim.  Law,  11th  ed. 
$  63.  It  is  not  enough  that  he  has  views 
of  right  and  wrong  at  variance  with  those 
that  find  expression  in  the  law.  The  vari- 
ance must  have  its  origin  in  some  disease 
of  the  mind.  People  v.  Carlin,  194  N.  Y. 
448,  455,  87  N.  E.  805.  The  anarchist  is 
not  at  liberty  to  break  the  law  because  he 
reasons  that  all  government  is  wrong.  The 
devotee  of  a  religious  cult  that  enjoins 
polygamy  or  h-.iman  sacrifice  as  a  duty  is 
not  thereby  relieved  from  responsibility  be- 
fore the  law.  Guiteau's  Case  (D.  C.)  10 
Fed.  161,  175,  177;  Parsons  v.  State,  81 
Ala.  577  at  594,  60  Am.  Rep.  193,  2  So. 
854,  7  Am.  Crim.  Rep.  266;  Reynolds  v. 
United  States,  98  U.  S.  145,  25  L.  ed.  244: 
People  ex  rel.  Hegeman  v.  Corrigan,  195 
N.  Y.  1,  13,  87  N.  E.  792.  In  such  cases 
the  belief,  however  false,  according  to  our 
own  standards,  is  not  the  product  of  disease. 
Cases  will  doubtless  arise  where  criminals 
will  take  shelter  behind  a  professed  belief 
that  their  crime  was  ordained  by  God,  just 
as  this  defendant  attempted  to  shelter  him- 
self behind  that  beUef.  We  can  safely  leave 
such  fabrications  to  the .  common  sense,  of 
juries. 
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We  have  considered  the  charge  of  the 
trial  judge  upon  the  subject  of  insanity, 
because  the  question  is  in  the  case,  and  tiie 
true  rule  on  a  subject  bo  important  ought 
not  to  be  left  in  doubt.  But,  even  though 
we  hold  that  there  was  error  in  the  charge, 
we  think  the  error  does  not  require  us  to 
disturb  the  judgment  of  conviction.  It  is 
of  no  importance  now  whether  the  trial 
judge  charged  the  jury  correctly  upon  the 
question  of  insanity,  because  in  the  record 
before  us  the  defendant  himself  concedes 
that  he  is  sane,  and  that  everything  which 
he  said  to  the  contrary  was  a  fraud  upon 
the  court.  It  is  of  no  importance  now 
whether  the  defendant  would  be  relieved  of 
guilt  if  his  diseased  mind  had  revealed  the 
Divine  presence  to  his  eyes  and  the  Divine 
command  to  his  ears,  because  he  tells  us 
that  he  never  saw  the  vision  and  never 
heard  the  command.  He  concedes,  there- 
fore, that  the  issue  of  his  sanity  was  cor- 
rectly determined  by  the  jury;  he  concedes 
that  even  if  there  was  error  in  the  definition 
of  insanity  no  injustice  has  resulted;  and 
his  position  is  that,  having  fabricated  a 
defense  of  insanity  in  order  to  deceive  the 
trial  court,  it  is  now  the  duty  of  another 
court  to  give  him  a  new  trial  because  bis 
fabricated  defense  was  imperfectly  ex- 
pounded. 

The  law  does  not  force  its  ministers  of 
justice  to  abet  a  criminal  project  to  set 
the  law  at  naught.  This  court  is  a  court 
of  review,  and  cannot,  of  course,  go  beyond 
the  record,  but  the  confession  that  the 
defense  of  insanity  was  fabricated  is  part 
of  the  record  (People  v.  Priori,  163  N.  Y. 
99,  57  N.  E.  ^5 ) ,  and  the  defendant  himself 
has  invited  us  to  consider  it  as  a  basis 
for  our  judicial  action.  The  principle  is 
fundamental  that  no  man  shall  be  permitted 
to  profit  by  his  own  wrong.  It  enters,  by 
implication,  into  all  contracts  and  all  laws. 
Riggs  v.  Palmer,  115  N.  Y.  506,  6  L.R.A. 
340,  12  Am.  St.  Rep.  819,  22  N.  E.  188. 
We  cannot  ignore  it  in  the  application  of 
a  statute  which  commands  us  to  do  justice 
without  reference  to  technical  defects.  Code 
Crim.  Proc.  §  542.  We  cannot  listen  to  a 
claim  of  error  which  is  conceded  to  have 
no  relation  to  anything  except  a  fraudulent 
defense.  The  refusal  to  give  ear  to  such 
a  claim  does  not  need  the  sanction  of  express 
statute.  The  power  is  implied  in  the  very 
function  of  courts  of  justice. 

We  hold,  therefore,  that  the  defendant  has 
forfeited  the  right  to  avail  himself  of  the 
error  in  the  charge.  There  is  nothing  to 
show  that  he  is  mentally  incompetent  to 
conduct  the  appeal,  to  advise  with  counsel, 
or  to  understand  the  meaning  and  the  conse- 
quences of  his  own  affidavit.  If  that  is  his 
state  of  mind,  if  the  confession  is  only 
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another  manifestation  of  disease,  the  law 
provides  a  remedy.  People  v.  Skwirslcy, 
213  N.  Y.  151,  107  N.  B.  47.  The  court 
would  then  refuse  to  hear  the  appeal  at 
all  until  the  defendant  regained  his  sanity. 
Such  a  state,  if  it  exists,  must  he  proved; 
it  is  not  to  be  presumed.  The  defendant's 
counsel  has  no  misgivings  on  the  subject. 
On  the  contrary,  he  expressly  conceded  the 
defendant's  sanity  both  in  his  printed  brief 
and  in  faia  oral  argument.  In  such  a  situa- 
tion we  must  take  the  defendant  at  his 
word.  It  is  argued  that  we  ought  not  to 
accept  his  statement  that  his  defense  of 
insanity  was  a  sham,  and  reject  his  state- 
ment in  the  same  affidavit  that  the  victim 
died  from  a  criminal  operation.  But  that 
is  not  an  accurate  description  of  our  at- 
titude. We  neither  accept  nor  reject  the 
defendant's  present  statement  of  his  par- 
ticipation in  the  crime.  We  merely  say 
that  if  it  is  true,  it  does  not  make  out  a 
ease  of  newly  discovered  evidence.  We  find 
the  statement  coupled  with  a  confession 
that  the  defense  of  insanity  was  a  fraud 
upon  the  court,  and  we  hold  that  while 
that  confession  remains  before  us,  the  de- 
fendant who  made  it,  who  still  adheres  to 
it,  and  who  must  be  presumed  to  have  suf- 
ficient mind  to  be  responsible  for  it,  will  not 
be  suffered  by  a  court  of  justice  to  take  ad- 
vantage of  his  wrong. 

In  thus  holding  we  do  not  overlook  the 
rule  that  "a  conviction  shall  not  l>e  had 
upon  a  plea  of  guilty  where  the  crime 
charged  is  or  may  be  punishable  by  death." 
Code  Crim.  Proc.  §  332.  The  defendant's 
counsel  invokes  the  protection  of  that  stat- 
ute, but  we  think  it  has  no  application  to 
the  case  before  us.  The  defendant  has  not 
b&en  convicted  upon  a  plea  of  guilty.  He 
has  been  tried  before  a  duly  organized  court 
(Cancemi  v.  People,  18  N.  Y.  128);  and 
even  though  there  may  have  been  error, 
there  has  been  no  denial  in  any  funda- 
mental sense  of  due  process  of  law.  After 
conviction  upon  such  a  trial,  we  think  that 
the  requirements  of  that  statute  have  been 
satisfied.  The  defendant  was  not  compelled 
by  law  to  appeal  at  all;  and  as  he  had 
the  right,  at  his  pleasure,  to  forego  the 
privilege  of  an  appeal,  so  also  he  had  the 
right  to  limit  the  scope  and  effect  of  his 
appeal.  In  jurisdictions  where  the  statute 
Is  silent,  a  plea  of  guilty  is  allowable 
though  the  punishment  is  death.  Re  Opin- 
ion of  Justices,  9  Allen,  586 ;  Green  v.  Com. 
12  Allen,  155.  Even  where  the  law  forbids 
such  a  plea,  there  are  many  rights  which 
a  defendant  may  still  renounce  upon  his 
trial.  Pierson  v.  People,  79  N.  Y.  424,  429, 
35  Am.  Rep.  524 ;  People  v.  Ouidici,  100  M. 
Y.  503,  508,  3  N.  E.  493,  S  Am.  Crim.  Rep. 
456.     If  he  may  renounce  them  upon  the 
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trial,  he  may  renounce  them  upon  appeal. 
We  cannot  extend  the  statute  to  the  situa- 
tion now  before  us,  and  we  will  not  aid  the 
defendant  in  his  effort  to  gtun  the  benefit 
of  a  fraudulent  defense. 

The  judgment  of  conviction  should  be 
affirmed. 

Hlscock,  Chase,  Cuddeback,  Hogan, 
and  Pound,  JJ.,  concur.  Willard  Bart- 
lett,  Ch.  J.,  concurs  in  result. 

An  ex  parte  motion  for  reargument  hav- 
ing been  made,  the  following  Per  Curiam 
response  was  handed  down  on  January  7, 
1916   (216  N.  Y.  762,  111  N.  E.  1096) : 

This  motion  is  irregular,  since  such  an 
application  requires  notice  to  the  district 
attorney,  and  we  have  no  evidence  that  the 
prescribed  notice  has  been  given  (rule  XX. 
of  rules  of  the  court  of  appeals).    Notwith- 


standing this  irregularity,  in  view  of  the 
fact  that  the  execution  of  the  judgment  is 
fixed  for  the  week  beginning  next  Monday, 
we  have  looked  carefully  into  the  merits 
and  find  nothing  which  would  justify  us 
in  granting  a  reargument.  In  affirming  the 
judgment,  this  court  held  that  the  defend- 
ant was  not  harmed  by  an  error  relating 
to  a  defense  which  he  alleged  and  admitted  x 
under  oath  to  be  fraudulent  and  a  sham.  ' 
His  counsel  now  insists  that  by  so  holding 
we  deprived  him  of  rights  guaranteed  by 
the  Constitution  of  the  United  States.  We 
can  perceive  no  basis  for  this  assertion.  The 
request  of  counsel  for  a  certificate  that  a 
Federal  question  was  involved  in  the  ap- 
peal cannot  be  complied  with,  for  it  is  not 
the  fact.  The  motion  for  a  reargument 
must  be  denied. 

All  concur. 


Annotation — Knowledge  that  one'a  act  u  contrary  to  law  at  a£Fectmg  de- 
fense of  insanity. 


Many  other  phases  of  the  subject  of 
criminal  responsibility  as  affected  by 
mental  condition  are  treated  in  notes 
cited  in  Index  to  L.R.A.  Notes  nnder  the 
title  "Criminal  law,  mental  condition  as 
affecting  criminal  responsibility." 

While  there  are  numerous  cases  in 
vhieh  the  conrts,  in  defining  the  legal 
test  of  insanity,  loosely  include  expres- 
sions indicating  that  knowledge  on  the 
part  of  the  accused  that  the  act  charged 
is  in  violation  of  the  law  of  the  land 
is  a  part  of  the  test,  there  are  but  few 
cases  like  People  v.  Schuidt,  ante,  519, 
in  which  the  court  actually  discusses  the 
propriety  of  including  it. 

In  Kearney  v.  State  (1890)  68  Miss. 
233,  8  So.  292,  an  instruction  that  the 
defendant  was  responsible  for  his  act  if 
the  jury  believed  at  the  time  of  the  kill- 
ing that  "the  mind  of  the  defendant  was 
capable  of  knowing  that  if  he  shot  the 
deceased,  not  in  his  own  self-defense,  he 
was  committing  an  offense  against  the 
law  of  the  land,  and  it  will  not  matter 
what  the  jury  believe  was  the  moral  con- 
ception of  the  defendant  of  the  act  at 
the  time,"  was  held  to  be  such  a  depar- 
tare  from  the  right  and  wrong  test  as 
to  be  reversible  error,  the  court  saying: 
"It  will  not  avail  to  contend  that  one 
who  has  sufficient  capacity  to  know  that 
he  is  violating  a  human  law  must  also 
know  that  the  act  also  violates  a  Divine 
or  moral  law." 

In  Harrison  v.  SUte  (1902)  44  Tex. 
Crim.  Rep,  164,  69  S.  W.  500,  a  prose- 
cution for  bigamy,  it  was  held  that  the 
fact  that  defendant  acted  under  a  belief 
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that  he  had  a  direct  revelation  from  Ood 
that  his  first  marriage  was  wrong, 
and  that  he  would  do  no  wrbng  by  get- 
ting married  again  without  a  divorce, 
would  not  excuse  him  from  responsibility, 
where  he  knew  that  his  act  was  in  vio- 
lation of  the  law  of  the  state. 

The  converse  question  was  presented 
in  Bell  v.  State  (1915)  —  Ark.  — ,  180 
S.  W.  186,  where  counsel  for  defendant 
contended  that  instructions  given  to  the 
jury  were  wrong  because  they  did  not 
tell  ;the  jury  that  the  defendant  should 
be  acquitted  if  the  preponderance  of  evi- 
dence showed  that,  at  the  time-  of  the 
killing,  he  did  not  know  that  the  act  of 
killing  was  a  violation  of  law.  The  oouii 
said  that  the  counsel  "are  mistaken  in 
their  contention  that  mental  incapacity 
to  know  that  one's  acts  are  in  violation 
of  the  law  shall  also  be  included  in  the 
alternative  as  one  of  the  tests  of  insanity. 
It  is  true  that  this  is  frequently  looaefy 
stated  in  the  conjunctive  with  the  right 
and  wrong  teat,  but  it  is  not  recognized 
separately  as  one  of  the  tests  of  in- 
sanity." 

The  following  cases  are  cited,  without 
attempting  to  make  the  list  exhaustive, 
as  illustrative  of  the  class  of  cases  men- 
tioned above  in  which  the  courts,  appar- 
ently without  carefully  considering  the 
matter,  have  included  expressions  which 
would  seem  to  indicate  that  lack  of 
knowledge  that  the  act  is  contrary  to 
law  is  properly  a  part  of  the  test  of  in- 
sanity : — against  the  laws  of  God  and  his 
country  (McAllister  v.  State  (1850)  17 
Ala.  434,  52  Am.  Dec.  180;  Boswell  t. 
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State  (1879)  63  Ala.  307,  35  Am.  Rep. 
20) ;  against  the  laws  of  God  and  man 
(Blackburn  v.  State  (1872)  23  Ohio  St. 
146) ;  that  the  act  is  wrong  and  unlaw- 
ful (State  V.  Branton  (1899)  33  Or.  533, 
56  Pae.  267) ;  wrong  and  criminal  (Com. 
V,  De  Marzo  (1909)  223  Pa.  573,  72  Atl. 
893;  Bond  y.  State  (1914)  129  Tenu. 
.  76,  165  S.  W.  229) ;  to  distinguish  moral 
'^  or  legal  right  from  moral  or  legal  wrong, 
to  recognize  the  particular  act  charged 
as  morally  or  legally  wrong  (State  v. 
Jackson  (1910)  87  S.  C.  407,  69  S.  E. 
883) ;  that  the  act  was  wrong,  was  pro- 
hibited by  the  laws  of  the  land,  and 
would  entail  punishment  (People  v.  Ox- 
nam  (1915)  —  OaL  — ,  149  Pac.  165) ; 


that  the  act  was  wrong  and  criminal, 
and  would  subject  him  to  punishment 
(People  V.  Willard  (1907)  150  Oal  543, 
89  Pac.  124;  Com.  v.  B^ers  (1844)  7 
Met.  (Mas8.)  500,  41  Am.  Dec.  458; 
Bovard  v.  State  (1856)  30  Miss.  600; 
State  T.  Summons  (1852)  1  Ohio  Dec 
Reprint,  416,  9  West.  L.  J.  407;  Com.  v. 
Lewis  (1908)  222  Pa.  302,  71  AtL  18; 
Sayres  v.  Com.  (1879)  88  Pa.  291;  Unit- 
ed States  V.  Holmes  (1858)  1  Cliff.  98, 
Fed.  Cas.  No.  15,382);  that  he  will  be 
subject  to  punishment  (People  v.  Klein 
(1845)  1  Edm.  Sel.  Cas.  (N.  Y.)  13; 
Obom  V.  State  (1910)  143  Wis.  249,  31 
L.R.A.(N.S.)  966,  126  N.  W.  737). 

R.  L.S. 


NORTH  DAKOTA  SUPREME  COURT. 

JOHN  EATON,  Appt., 

V. 

ED  DELAY  et  al.,  Respts. 

(32  N.  D.  328,  155  N.  W.  644.) 

Blllfl  and  notes  —  alteration  —  nego- 
tiable instruments  law. 

1.  Under  the  negotiable  instruments  law 
in  force  in  this  state,  any  change  or  addi- 
tion which  changes  the  date;  the  sum  pay- 
able, either  for  principal  or  interest;  the 
time  or  place  of  payment;  the  number  or 
the  relations  of  the  parties;  the  medium  or 
currency  in  which  payment  is  to  be  made; 
adds  a  place  of  payment  where  no  place  of 
payment  is  specifled;  or  alters  the  effect 
of  the  instrument  in  any  respect, — is  a 
"material  alteration." 

For  other  cases,  see  Alteration  of  Instru- 
ments, II.  h,  in  Dig.  1-52  V.  8. 
Same  —  memorandum  on  margin. 

2.  A  promiasory  note  is  not  materially 
altered  where  the  holder,  at  or  after  the 
maturity  thereof,  writes  on  its  margin  the 
words,  '"May  Ist,  1913,"  as  a  reference 
memorandum  of  a  promise  made  by  him  to 
the  principal  maker,  at  the  time  the  words 
were  written,  to  extend  the  time  of  pay- 
ment from  December  1,  1912,  to  May  1, 
1013. 

For  other  cases,  see  Alteration  of  Instru- 
ments, II.  6,  in  Dig.  1-52  X.  8. 

(December  22,  1015.) 

Headnotes  by  Chbistianson,  J. 

Note.  —  As  to  whether  memorandum  on 
negotiable'  'instrument  constitutes  an  al- 
teration, see  annotation  following  this  case, 
post,  633. 

Other  questions  in  relation  to  alteration 
of  instruments  may  be  found  by  consulting 
the  Index  to  L.R.A.  Notes,  under  the  title, 
"Alteration  of  Instruments." 
L.R.A.1916D. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Ramsey  County, 
granting  defendants'  motion  for  judgment 
notwithstanding  a  verdict  for  plamtiff  in  an 
action  brought  to  recover  the  amount 
alleged  to  be  due  on  a  promissory  note.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  Goer  and  J.  B.  Wlneman, 
for  appellant: 

Accommodation  makers  .are  primarily 
liable. 

Wolstenholme  v.  Smith,  34  Utah,  300,  97 
Pac.  329;  Northern  State  Bank  v.  Bellamy, 
19  N.  D.  509,  31  L.R.A.(N.S.)  149,  125  N. 
W.  888;  Dow  v.  Lillie,  26  N.  D.  512,  L.R.A. 
1915D,  754,  144  N.  W.  1082;  Richards  v. 
Market  Excb.  Bank  Co.  81  Ohio  St.  348,  26 
L.R.A.(N.S.)  99,  90  N.  E.  1000;  Union 
Trust  Co.  V.  McGinty,  212  Mass.  205,  98 
N.  E.  679,  Ann.  Cas.  191 3C,  525;  Vander- 
ford  V.  Farmers'  &  M.  Nat.  Bank,  105  Md. 
164,  10  L.R.A.(N.S.)  129,  66  Atl.  47;  Na- 
tional Citizens'  Bank  v.  Toplitz,  81  App. 
Div.  593,  81  N.  Y.  Supp.  422,  affirmed  in 
178  N.  Y.  464,  71  N.  E.  1;  Cellers  v. 
Meachem  (Sellers  v.  Lyons)  49  Or.  186,  10 
L.H.A.(N.S.)  133,  89  Pac.  426,  13  Ann. 
Cas.  997;  Murphy  v.  Panter,  62  Or.  522, 
125  Pac.  292;  Bradley  Engineering  &  Mfg. 
Co.  V.  Heybum,  56  Wash.  628,  134  Am.  St. 
Rep.  1127,  106  Pac.  170;  Hunter  v.  Harris, 
63  Or.  505,  127  Pae.  786;  Fritts  v.  Kirch- 
dorfer,  136  Ky.  643,  124  S.  W.  882  j  Rouse 
V.  Wooten.  140  N.  C.  557,  111  Am.  St.  Rep. 
87S,  53  S.  E.  430,  6  Ann.  Cas.  280;  Lum- 
bermen's Nat.  Bank  v.  Campbell,  61  Or. 
123,  121  Pac.  427. 

The  indorsement  of  a  mere  memorandum 
on  a  note  is  not  a  material  alteration  of 
the  instrument. 

Richards  v.  Market  Exch.  Bank  Co.  81 
Ohio  St.  348,  26  L.R.A.(N.S.)  99,  90  N.  E. 
1000;  2  Cyc.  142;  2  Am.  &  Eng.  Enc.  Law, 
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184;  Morrill  T.  Otis,  12  N.  H.  472;  Moore 
V.  Macon  Sav.  Bank,  22  Mo.  App.  684; 
State  Solicitors'  Co.  v.  Savage,  39  Fla. 
703,  23  So.  413;  Cambridge  Sav.  Bank  v. 
Hyde,  131  Mass.  77,  41  Am.  Rep.  193;  Stone 
V,  White,  8  Gray,  589;  Drexler  v.  Smith, 
30  Fed.  764;  Theopold  v.  Deike,  76  Minn. 
121,  77  Am.  St.  Rep.  607,  78  N.  W.  977; 
J.  I.  Case  Threshing  Mach.  Co.  v.  Ebbig- 
hausen,  11  N.  D.  466,  92  N.  W.  826;  Wicker 
V.  Jones,  159  X.  C.  102,  40  L.R.A.(N.S.) 
69,  74  8.  E.  801,  Ann.  Cas.  1914B,  1083; 
Huff  V.  Cole,  45  Ind.  300;  Burnham  v.  Gos- 
nell,  47  Mo.  App.  637;  Hutches  v.  J.  I. 
Case  Threshing  Mach.  Co.  —  Tex.  Civ. 
App.  — ,  35  S.  W.  60;  American  Nat.  Bank 
V.  Bangs,  42  Mo.  450,  97  Am.  Dec.  349; 
Iowa  Valley  State  Bank  v.  Sigstad,  96  Iowa, 
491,  65  N.  W.  407;  Roberda  v.  Laney,  — 
Tex.  Civ.  App.  — ,  165  S.  W.  114;  Hensler 
v.  Watts,  113  Iowa,  741,  84  N.  W.  666; 
Prudden  v.  Nester,  103  Mich.  640,  61  N. 
W.  777;  Reed  v.  Gulp,  63  Kan.  595,  68  Pac. 
616;  Boutelle  v.  Carpenter,  182  Mass.  417, 
65  N.  E.  799;  Wolferman  v.  Bell,  6  Wash. 
84,  36  Am.  St.  Rep.  126,  32  Pac.  1017; 
Stroud  V.  Thomas,  139  Cal.  274,  96  Am.  St. 
Rep.  Ill,  72  Pac.  1008;  Lyndon  Sav.  Bank 
V.  International  Co.  78  Vt.  169,  112  Am. 
St.  Rep.  900,  62  Atl.  50;  Cass  County  v. 
American  Exch.  State  Bank,  9  N.  D.  263, 
83  N.  W.  12;  Byers  v.  Harris,  67  Iowa,  685, 
25  N.  W.  879;  Fisherdick  v.  Button,  44 
Neb.  122,  62  N.  W.  488-;  Johnson  v.  Weber, 
70  Neb.  467,  97  N.  W.  585;  Sawyer  v.  Camp- 
bell, 107  Iowa,  397,  78  N.  W.  56;  Rouse  v. 
Wooten,  140  N.  C.  557,  111  Am.  St.  Rep. 
875,  53  S.  E.  430,  6  Ann.  Cas.  280;  Dela- 
ware County  Trust,  S.  D.  &.  Title  Ins.  Co. 
T.  Haser,  199  Pa.  17,  85  Am.  St.  Rep.  763, 
48  Atl.  694 ;  Barnes  v.  Van  Keuren,  31  Neb. 
165,  47  N.  W.  848., 

Messrs.  Miller  &  Zuger  also  for  appel- 
lant. 

Messrs.  Flynn  &  Trsynor,  for  respond- 
ents: 

The  note  was  avoided  by  material  altera- 
tion. 

Corbett  v.  Clough,  6  8.  D.  176,  65  N.  W. 
1074;  Niblack  v.  Champeny,  10  8.  D.  165, 
72  N.  W.  402;  8  Cyc.  29,  note  92;  2  Am. 
&  Eng.  Enc.  Law,  p.  228;  1  Dan.  Neg.  Inst. 
§§  149,  150;  Sanders  v.  Bagwell,  32  S.  C. 
238,  7  L.R.A.  74.3,  10  8.  E.  946;  Flanigan 
V.  Phelps,  42  Minn.  186,  43  N.  W.  1113; 
Warrington  v.  Early,  2  El.  A  Bl.  763,  23  L. 
J.  Q.  B.  N.  8.  47,  2  C.  L.  R.  398,  18  Jur. 
42,  2  Week.  Rep.  78;  Harnett  v.  Holdredge, 
6  Neb.  (Unof.)  114,  97  N.  W.  443;  Warren 
▼.  Fant,  79  Ky.  1;  Woodworth  v.  Bank  of 
America,  19  Johns.  301,  10  Am.  Dec.  239; 
Tuckerman  v.  Hartwell,  3  Me.  147,  14  Am. 
Dec.  225,  note  p.  232;  Wheelock  v.  Freeman, 
13  Pick.  165,  23   Am.  Dec.  674;   National 


Ulster  County  Bank  v.  Madden,  114  N.  Y. 
280,  11  Am.  St.  Rep.  633,  21  N.  E.  408; 
Polo  Mfg.  Co.  V.  Parr,  8  Neb.  379,  30  Am. 
Rep.  830,  1  N.  W.  312;  Joyce,  Defenses  to 
Commercial  Paper,  §§  154,  155,  179;  2  Cyc. 
142;  Pelton  v.  San  Jacinto  Lumber  Co.  113 
Cal.  21,  45  Pac.  12;  2  Dan.  Neg.  Inst.  §§ 
1373,  1377;  Post  v.  Losey,  111  Ind.  74,  60 
Am.  Rep.  677,  12  N.  E.  121. 

Chrlstlanson,  J.,  delivered  the  opinion 
of  the  court: 

The  plaintiff,  at  the  solicitation  of  the  de- 
fendant Delay,  agreed  to  loan  him  $575, 
upon  the  condition  that  the  joint  promis- 
sory note  of  the  three  defendants  Delay, 
Jones,  and  Dunn  for  that  amount  be  exe- 
cuted and  delivered  to  the  plaintiff.  The 
note  was  executed  and  delivered,  and  the 
defendant  Delay  received  from  the  plain- 
tiff the  full  amount  of  the  loan  agreed 
upon.  The  note  as  delivered  to  plaintiff 
was  in  words,  figures,  and  form  as  follows: 

:  :  :  :  :         Devils  Lake,  North  Dakota. 
:  :  :  :  :  March  26,  1912. 

:  :  :  :  :         December  1,1912  (without  grace) 

:  :  :  :  :  after  date  I  promise  to  pay  to  the 

:  :  :  :  :  order  of  John  Eaton  five  onndred 

:  :  :  :  :  Beventy-fiTe   &  no/00  dollars  with 

S    :  :  :  :  :  interest  at  the  rate  of  twelve  per 

IS    ■  •  •  •  :  cent  per  annum   (payable  annual- 

a  S2SS  :  ly)  »ntll  paid. 

—-,_-,  :  Payable    at    the    First   National 

oiSSv  ■  Bank  of  Devils  Lake,  North  Vti- 

'g^'g'ge  kota.    Value  received. 
i*i«!?  Ed  Delay, 

MHMH  P.  O.  Address Rd  Jones. 

HHUa  P.  S.  Dann. 

About  December  1,  1912,  at  the  request 
of  the  defendant  Delay,  the  plaintiff  agreed 
to  extend  the  time  of  payment  to  May 
1,  1913.  The  defendant  Delay  thereafter 
paid  the  interest  due  on  the  note  up  to 
December  1,  1912,  such  interest  payment 
being  received  by  plaintiff  on  December  4, 
1912.  About  this  time  (the  record  fails  to 
disclose  the  exact  date),  plaintiff  inserted 
in  the  margin  of  the  note  a  notation  of  the 
extension.  The  note,  with  this  notation 
added,  is  in  words,  figures,  and  iorm  as  fol- 
lows: 


§ 


fl  : 


iss 

•O'O 


•CO  , 


Devils  Lake,  North  Dakota. 

March  26.  1912. 
December  1, 1912  (without  grace) 
after  date  I  promise  tu  pay  to  the 
order  of  John  Eaton  five  hundred 
seventy-five  &  no/UO  dollars  with 
interest  at  the  rate  of  twelve  per 
.cent  per  annum  (payable  annual- 
ly) until  paid. 

Payable  at  the  First  National 
Bank  of  Devils  Lake,  North  Da- 
kota.   Value  received. 

Ed  Delay. 

P.  O.  Address Ed  .Tones. 

P.  S.  Dunn. 
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The  note  not  being  paid,  the  plaintiff,  on 
October  4,  1913,  instituted  this  action.  The 
complaint  is  in  the  usual  form.  The  de- 
fendant Delay   defaulted;    but  the  defend- 
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ants  Jones  and  Dunn  answered,  asserting 
as  a  defense  that  they  executed  the  note 
only  as  sureties  for  the  accommodation  of 
the  defendant  Delay,  and  in  no  other  ca- 
pacity; that  the  note  was  never  presented 
to  them  for  payment,  and  that  on  the  day 
the  note  became  due  the  plaintiff  accepted 
a  payment  from  the  defendant  Delay  in  the 
sum  of  $375,  and  agreed  with  said  Delay 
to  extend  the  balance  due  on  said  note  until 
May  1,  1913;  that  shortly  thereafter  the 
defendant  Delay  paid  the  further  sum  of 
$45  in  consideration  of  such  extension,  and 
that  on  or  about  May  1,  1913,  the  time  of 
payment  was  again  extended  until  Sep- 
tember 1,  1913;  that  all  of  such  extensions 
were  granted  without  the  knowledge  or  con- 
sent of  the  answering  defendants.  The 
cause  came  on  for  trial  upon  such  plead- 
ings. At  the  close  of  the  testimony  defend- 
ants' counsel  moved  for  a  directed  verdict. 
The  motion  was  denied,  and  after  the  denial 
of  such  motion  defendants'  counsel  asked 
leave  to  amend  the  answer  by  inserting 
therein  the  defense  that  the  note  was  ma- 
terially altered  by  changing  the  time  of 
payment  thereof.  This  motion  was  granted. 
No  further  evidence  was  offered,  nor  was 
the  motion  for  a  directed  verdict  renewed 
after  the  answer  was  amended. 

The  court  submitted  the  issues  framed  by 
the  pleadings  to  the  jury,  and  the  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff  for 
the  full  amount  claimed,  by  him.  Subse- 
quently defendants  moved  for  judgment  not- 
withstanding the  verdict.  This  motion  was 
granted,  and  this  appeal  is  from  the  judg- 
ment thereafter  entered  in  favor  of  the  de- 
fendants Jones  and  Dunn. 

Defendants'  counsel  no  longer  relies  upon 
the  defense  interposed  in  the  original  an- 
swer, but  concedes  that  under  the  decision 
of  this  court  in  First  Nat.  Bank  r.  Meyer, 
30  N.  D.  388,  152  N.  W.  657,  the  defendants 
Jones  and  Dunn  were  primarily  liable,  and 
hence  were  not  discharged  by  an  extension 
of  time  of  payment.  The  only  defense  re- 
lied upon  by  defendants'  counsel  on  this  ap- 
peal is  the  one  presented  by  the  amendment, 
viz.,  that  the  note  was  materially  altered 
by  plaintiff's  inserting  in  the  margin  there- 
of the  words  "May  Ist  1913;"  and  that  such 
alteration  avoided  the  note  as  against  the 
defendants  Jones  and  Dunn,  under  the  pro- 
visions of  §  7009,  Compiled  Laws  1913. 

A  "material  alteration,"  under  the  nego- 
tiable instruments  law,  is:  "Any  alteration 
which  changes:  (1)  The  date.  (2)  The  sum 
payable,  either  for  principal  or  interest.  (3) 
The  time  or  place  of  payment.  (4)  The 
number  or  the  relations  of  the  parties.  (5) 
The  medium  or  currency  in  which  payment 
is  to  be  made.  Or  which  adds  a  place  of 
payment  where  no  place  of  payment  is 
L.R.A.1916D. 


specified,  or  any  other  change  or  addition 
which  alters  the  effect  of  the  instrument  in 
any  respect."    Comp.  Laws  1913,  §  7010. 

No  objection  was  made  to  the  introduc- 
tion of  the  note  in  evidence  on  the  ground 
of  alteration,  or  that  it  constituted  a  con- 
tract different  from  that  signed  by  the  de- 
fendants, or  upon  any  other  grounds.  De- 
fendants' answer  alleges  that  the  agreement 
to  extend  payment  of  the  note  was  made  on 
the  day  it  fell  due,  but  the  evidence  shows 
that  the  interest  payment  was  not  received 
or  indorsed  on  the  note  until  three  days 
after  the  note  matured.  There  is  no  con- 
tention either  in  the  pleadings  or  in  the 
proof  that  the  extension  was  made  or  the 
notation  written  in  the  margin  of  the  note 
until  after  it  became  due. 

The  space  wherein  the  notation  was  made 
constituted  no  par^  of  the  note.  It  was  sep- 
arated from  the  body  of  the  note,  in  a 
manner,  and  the  printed  portions  thereof 
were  such  as  to  indicate  citerly  that  this 
space  was  to  be  utilized  by  the  holder  of 
the  note  for  memoranda  for  his  convenience 
and  guidance.  It  is  true  that  courts  have 
held  that  under  certain  circumstances  memo- 
randa made  on  the  hack  or  in  the  margin 
of  a  note  may  constitute  a  part  of  the  con- 
tract. But  we  are  aware  of  no  authority 
holding  a  notation  of  the  character,  and 
made  under  the  circumstances,  involved  in 
the  case  at  bar,  to  be  a  part  of  the  con- 
tract, or  the  addition  or  erasure  thereof  to 
constitute  a  material  alteration. 

In  Bay  V.  Shrader,  50  Miss.  326,  the 
court  said :  "The  test  of  the  materiality  of 
such  memoranda  or  indorsement  on  the  back 
of  the  instrument  is  the  time  and  the  intent 
and  purpose  of  it.  If  made  before  or  at 
the  time  of  the  execution  of  the  instrument, 
it  may  be  parcel  of  it,  and  may  control  the 
obligation  in  some  important  particular. 
.  .  .  If  such  memoranda  are  at  the  foot 
or  on  the  back  of  the  note  or  other  instru- 
ment, when  executed,  they  constitute  a 
part  of  the  contract.  But  being  disconnect- 
ed from  the  body  of  the  instrument  to 
which  the  maker's  name  is  signed,  it  forms 
no  original  part  of  it,  until  shown  to  have 
been  upon  it  when  executed." 

And  in  Theopold  v.  Deike,  76  Minn.  121, 
77  Am.  St.  Rep.  607,  78  N.  W.  977,  the  su- 
preme court  of  Minnesota,  speaking  through 
the  distinguished  jurist  Judge  Mitchell, 
said:  "To  constitute  a  mutilation  of  a 
note  or  other  contract  which  will  avoid  it, 
there  must  be  some  change  or  alteration  in 
the  writing  constituting  the  evidence  of  the 
contract  so  as  to  make  it  another  and  differ- 
ent instrument,  and  no  longer  evidence  of 
the  contract  which  the  parties  made.  The 
ground  upon  which  the  doctrine  rests  is 
that  such  an  alteration  avoids  the  instru- 
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mcnt;  that  it  destroys  the  identity  of  the 
contract.  A  memoTanduin  of  a  payment  in- 
dorsed by  the  holder  on  the  back  of  a 
promissory  note  is  no  part  of  the  contract 
of  the  parties.  The  original  note,  which 
constituted  the  evidence  of  their  contract, 
remains  Intact.  The  memorandum  of  pay- 
ment is  merely  evidence  against  the  holder 
of  the  fact  of  the  payment,  and  is  of  no 
more  effect  than  if  made  on  a  separate 
piece  of  paper.  Cambridge  Sav.  Bank  t. 
Hyde,  131  Mass.  77,  41  Am.  Rep.  193. 
Writing  on  the  back  of  an  instrument  may 
be  such  as  to  form  a  part  of  the  contract 
itaeU,  and  in  such  a  case  an  alteration  of 
the  indorsement  would  constitute  an  altera- 
tion of  the  written  evidence  of  the  contract 
of  the  parties;  but  a  memorandum  of  a 
X>artial  payment  indorsed  by  the  holder  on 
the  back  of  a  promissory  note  is  not  of  this 
character.  It  is  neither  a  contract  nor  any 
part  of  a  contract,  but  a  mere  acknowledg- 
ment, in  the  nature  of  a  receipt  of  payment, 
which  is  open  to  MHitradiction  or  explana- 
tion by  parol." 

The  reasoning  of  the  supreme  courts  of 
ItfiBsissippi  and  Minnesota  in  the  two  cases 
above  cited  is  entirely  applicable  to  the  case 
at  bar.  The  notation  in  the  margin  of  the 
note  was  made  after  it  became  due.  The 
contract  evidenced  by  the  note  signed  by 
the  defendants  remained  unchanged.  The 
contractual  effect  of  the  note,  and  the 
rights  and  liabilities  of  the  makers  thereof, 
were  in  no  manner  affected.  The  contract 
remained  exactly  the  same  as  it  was  at  the 
time  of  its  execution  and  delivery.  The 
notation  in  the  margin  did  not  become  a 
part  of  the  contract,  or  affect  the  defendants 
in  any  particular.  The  only  party  affected 
was  the  holder  of  the  note.  As  an  indorse- 
ment of  payment  on  a  note  is  evidence 
against  the  holder,  tending  to  show  such 
payment,  so  the  notation  in  the  margin  in 
the  case  at  bar,  in  case  of  dispute,  would 
have  been  some  evidence  (as  an  admission 
against  his  interest)  against  the  holder  of 
the  note,  tending  to  establish  an  agreement 
for  extension,  but  it  would  not  of  itself 
bave  been  evidence  against  or  established 
any  such  agreement  ag:ainst  the  makers. 
The  notation  in  the  margin  does  not  purport 
to  be  a  part  of  the  contract  signed  by  the 
defendants.  It  clearly  shows  that  it  was 
merely  a  memorandum  for  the  convenience 
and  guidance  of  the  holder  of  the  note,  and 
bad  reference  to  some  understanding  out- 
aide,  and  subsequent  to  the  delivery,  of  the 
note.  "A  promissory  note  is  not  materially 
altered  by  writing  thereon  a  memorandum 
which  is  purely  collateral  to,  and  independ- 
L.K.A.1816D. 


ent  of,  the  promise  or  contract  which  it 
contains.  Artd  the  placing  of  a  mere  ref- 
erence memorandum  on  a  promissory  note 
will  not  constitute  a  material  alteration  of 
the  instrument."  2  Am.  A  Eng.  Enc.  Law, 
227,  228. 

See  also  Carr  ▼.  Welch,  46  111.  88;  Mer- 
ritt  v.  Boyden,  191  III.  186,  85  Am.  St. 
Rep.  246,  60  N.  E.  907;  Howe  v.  Thomp- 
son, 11  Me.  152;  Bay  v.  Shrader,  50  Miss. 
326;  Krouskop  v.  Shontz,  31  Wis.  204,  37 
Am.  Rep.  817,  8  N.  W.  241;  Cambridge 
Sav.  Bank  v.  Hyde,  131  Mass.  77,  41  Am. 
Rep.  193;  Horton  v.  Horton,  71  Iowa,  448, 
32  N.  W.  462;  Johnston  Harvester  Co.  v. 
McLean,  67  Wis.  268,  46  Am.  Rep.  39,  16 
N.  W.  177;  Fisk  v.  McXeal,  23  Neb.  726, 
8  Am.  St.  Rep.  162,  37  N.  W.  616;  Maness 
V.  Henry,  96  Ala.  464,  11  So.  410;.  Rich- 
ards V.  Market  Exch.  Bank  Oo.  81  Ohio 
St.  348,  26  L.R.A.(N.S.)  99,  90  N.  E.  1000; 
State  Solicitors'  Co.  v.  Savage,  39  Fla.  703, 
23  So.  413;  Moorfe  v.  Macon  Sav.  Bank,  22 
Mo.  App.  684;  Bachellor  v.  Priest,  12  Pick. 
399;  American  Nat.  Bank  v.  Bangs,  42  Mo. 
460,  97  Am.  Dec.  349;  Morrill  v.  Otis,  12 
N.  H.  466;  Mente  v.  Townsend,  68  Ark. 
391,  69  S.  W.  41;  1  Enc.  Ev.  787;  2  Am. 
k  Eng.  Enc.  Law,  227;  2  Cyc.  210;  2  C.  J. 
1212,  1213. 

While  not  material  to  a  determination  of 
this  action,  it  may  be  observed,  in  passing, 
that  the  cause  was  submitted  to  the  jury  on 
the  theory  that  the  answering  defen<hints 
were  secondarily  liable,  and  that  hence  any 
extension  of  the  time  of  payment  by  the 
holder  would  relieve  them  from  liability, 
provided  such  agreement  of  extension  was 
supported  by  a  consideration.  The  court 
submitted  to  the  jury  the  question  of 
whether  there  was  any  consideration  for  the 
extension,  and  the  jury  found  that  there 
was  no  consideration  therefor. 

Defendants'  counsel  places  great  reliance 
upon  the  decision  of  the  Minnesota  supreme 
court  in  the  case  of  Flanigan  v.  Phelps,  42 
Minn.  186,  43  N.  W.  1113,  which,  it  is  as- 
serted, is  direct  authority  in  support  of 
their  contention  that  the  note  involved  in 
this  case  was  materially  altered.  An  exami- 
nation of  that  decision  shows  that  it  is  not 
susceptible  of  the  construction  for  which 
defendants'  counsel  contends.  In  that  case 
the  contract  itself  was  altered  by  the  in- 
sertion of  the  following  stipulation  in  the 
body  of  the  note,  above  the  signatures  of 
the  makers:.  "Privilege  of  extension  for  30 
days  after  maturity  given."  It  seons  too 
clear  for  argument  that  the  decision  in  that 
ease  can  have  absolutely  no  l>earing  upon 
the  question  presented  in  the  case  at  bar. 
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In  that  case  the  contract  itself  was  changed 
by  the  insertion  of  a  stipulation  over  the 
signatures  of  the  contracting  parties  where- 
by the  time  of  payment  was  extended  con- 
ditionally for  thirty  days. 

The  defendants  also  rely  upon  the  de- 
cision of  the  supreme  court  of  Washington 
in  the  case  of  Washington  Finance  Corp.  t. 
Glass,  74 Wash.  653,  46  L.R.A.(N.S.)  1043. 
134  Pac.  480.  In  that  case  the  contract  it- 
self was  changed,  in  this :  that  the  accommo- 
dation makers  signed  a  note  for  $15,000, 
with  the  understanding  that  a  loan  for  this 
amount  was  to  be  made  by  the  payee  named 
in  the  note,  to  the  principal  maker.  After 
the  execution  by  the  accommodation  makers, 
but  before  delivery,  the  contract  was 
changed  and  the  loan  reduced  to  $11,000. 
And  in  order  to  effect  this  change,  an  in- 
dorsement was  made  on  the  note  of  a  ficti- 
tious payment  of  $4,000,  thereby  in  effect 
changing  the  note  from  a  note  for  $15,000 
to  a  note  for  $11,000.  In  discussing  the 
effect  of  the  indorsement,  the  court  said: 
"Whether  an  indorsement,  made  in  good 
faith  after  the  instrument  has  been  given 
currency,  would  be  a  material  alteration, 
we  are  not  called  upon  to  decide.  We  are 
quite  clear,  however,  that  the  indorsement 
of  a  fictitious  payment  as  a  condition  pre- 
cedent to  the  acceptance,  negotiation,  dis- 
count, or  delivery  of  a  note  to  the  original 
payee  or  lender  of  the  money  changes  'the 
effect  of  the  instrument,'  as  well  as  the  sum 
payable,  and  is  an  act  proscribed  by  the 
statute." 

It  is  unnecessary  for  us  to  enter  into 
any  further  discussion  of  the  Washington 
decision,  or  expriess  any  opinion  as  to  the 
soundness  of  the  conclusions  there  reached. 
But  it  is  obvious  that  that  decision  can 
have  no  application  to  the  facts  in  the  case 
at  bar.  In  that  case  the  effect  of  the  con- 
tract itself  was  changed  by  the  indorsement 
on  the  note  prior  to  its  delivery.  In  that 
case  the  terms  and  legal  effect  of  the  con- 
tract were  changed  after  it  was  signed  by 
the  accommodation  makers.  The  memoran- 
dum or  indorsement  on  the  contract  was 
made  for  the  express  purpose  of  changing 
the  legal  effect  of  the  contract  as  signed. 
The  note  which  the  holder  sought  to  en- 
force against  the  accommodation  makers 
was  in  effect  a  note  for  $11,000;  the  note 
they  signed  was  a  note  for  $15,000.  The 
note  had  no  contractual  effect  until  de- 
livered. The  contract  signed  by  the  ac- 
commodation makers  was  changed  in 
amount  before  it  was  delivered.  That  is 
not  the  condition  here.  In  the  case  at  bar, 
it  is  conceded  that  the  notation  was  made 
L.R.A.igi6D. 


after  the  note  had  become  due,  and  then 
only  as  a  memorandum  of  plaintiff's  gratui- 
tous promise  to  the  defendant  Delay  to  ex- 
tend the  time  of  payment  of  the  note  until 
May  1,  1913. 

Respondents  also  cite  and  rely  on  Wood- 
worth  v.  Bank  of  America,  19  Johns.  391, 
10  Am.  Dec.  239,  as  an  authority  in  point. 
That  case  involved  the  liability  of  an  in- 
dorser.  No  place  of  payment  was  men- 
tioned in  the  note,  and  the  material  altera- 
tion found  consisted  of  the  following  words, 
written  in  tlie  margin  of  the  note:  "Pay- 
able at  the  Bank  of  America."  That  case, 
under  the  then-existing  practice  in  Xcw 
York,  was  decided  by  the  state  senate.  The 
majority  opinion  was  written  by  Senator 
Skinner  and  concurred  in  by  seventeen  other 
senators.  An  extended  minority  opinion 
was  prepared  by  that  great  jurist.  Chancel- 
lor Kent,  and  concurred  in  by  nine  senators. 
In  the  minority  opinion,  Chancellor  Kent 
said:  "To  conclude,  then,  I  think  that 
the  following  propositions  are  well  founded: 
.  .  .  That  such  a  memorandum,  made  out 
of  the  body  of  the  note,  and  being  a  mere 
intimation  of  the  place  of  payment,  was  no 
part  of  the  contract;  but  it  was  sufficient 
to  justify  the  holder  to  call  at  such  a  place 
for  payment,  and,  being  refused,  he  had  a 
right  to  look  to  the  indorser.  This  is  a 
clear,  settled  rule  in  England,  and  it  has 
been  repeatedly  recognized  in  this  country, 
and  in  this  state." 

No  good  purpose  would  be  served  by  any 
further  discussion  of  the  various  author- 
ities bearing  on  this  question.  We  are 
agreed  that  the  notation  made  in  the  mar- 
gin of  the  note  in  the  case  at  bar  formed  no 
part  of  the  note,  and  in  no  manner  altered 
it,  but  was  a  mere  memorandum. 

The  judgment  appealed  from  is  reversed, 
and  the  trial  court  is  directed  to  vacate  the 
same  and  reinstate  the  judgment  entered 
on  the  verdict. 

A  petition  for  rehearing  having  been  filed, 
Cliristianson,  J.,  handed  down  the  follow- 
ing additional  opinion: 

Respondents  have  filed  a  petition  for  re- 
hearing herein.  A  consideration  of  such 
petition  and  the  authorities  therein  cited 
only  more  fully  confirms  our  belief  in  the 
correctness  of  our  former  opinion  upon  the 
merits  of  the  appeal,  and  we  are  therefore 
entirely  agreed  that  the  petition  for  rehear- 
ing should  be  denied. 

But  in  the  former  opinion  certain  ques- 
tions of  practice  were  discussed,  and  in  their 
petition  for  rehearing  defendants'  rounseS 
request  that,  even   though  a  rehearing  be 
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denied,  the  former  opinion  be  modified  by 
eliminating  therefrom  that  portion  relating 
to  such  questions  of  practice.  While  we 
have  no  reason  to  doubt  the  correctness  of 
our  views  upon  such  questions  of  practice 
as  expressed  in  the  former  opinion,  still,  in 
view  of  the  fact  that  consideration  thereof 
is  not  necessary  to  a  determination  of  the 
merits  of  this  appeal,  we  have  decided  to 


grant  the  request  of  defendants'  attorneys. 
The  former  opinion  has  therefore  been  modi- 
fled  and  the  portion  relating  to  such  prac- 
tice questions  eliminated  therefrom. 

In  order  to  avoid  any  misunderstanding, 
it  may  be  stated  that  the  original  opinion 
has  not  been  reported,  and  the  foregoing 
opinion  constitutes  the  decision  of  this 
court  in  this 


Annotation — ^Making  memorandnm  on  negotiable  instrument  a*  an 

alteration. 


The  question  whether  a  writing  which 
amounts  to  an  alteration  is  material  or 
immaterial  is  beyond  the  scope  of  this 
note,  which,  as  indicated  in  the  title,  is 
confined  to  a  discussion  of  whether  the 
making  of  a  memorandum  upon  a  negoti- 
able instrument  amount  to  an  alteration 
thereof.^  It  is  assumed  that  the  memo- 
randum is  made  after  the  instrument 
has  been  delivered. 


The  decision  in  Eaton  v.  Delay,  ante, 
528,  is  in  accord  with  the  general  rule  as 
to  memoranda  on  negotiable  instruments; 
that  is,  a  writing  which  is  manifestly  a 
mere  memorandum,  not  incorporated  in- 
to the  body  of  the  instrument,  nor  in- 
tended to  modify  it,  does  not  amount  to 
an  ^Iteration.'  Thus,  memoranda  as  to 
interest  after  due,'  the  residence  of  par- 
ties to  the  instrument,*  place  where  pay- 


1  As  to  the  effect  of  detachment  of  paper 
attached  to  a  bill  or  note,  and  modifying 
the  terms  thereof,  upon  the  rights  of  sub- 
sequent bona  fide  purchaser,  see  note  to 
Bothell  v.  Schweitzer,  22  L.R.A.(N.S.)   263. 

As  to  the  indorsement  of  payment  on  a 
bill  or  note  as  a  material  alteration,  see 
note  to  Washington  Finance  Corp.  v.  Glass, 
48  LJt.A.(N.S.)  1043. 

As  to  alteration  of  date  of  note,  see  note 
to  Lombardo  v.  Lombardini,  32  L.R.A. 
(N.S.)  515,  and  that  to  Barton  Sav.  Bank  & 
T.  Co.  V.  Stephenson,  51  LJl.A.(N.S.)  346. 

SA  memorandum  made  on  a  bill  to  the 
effect  that  it  is  "left  with  Mr.  B.  as  col- 
lateral" is  not  an  alteration.  "It  was  a 
memorandum  of  a  collateral  agreement," 
says  the  court,  "between  the  maker  and  the 
indorsee,  which  did  no  more  aflfect  the  lia- 
bility of  the  parties  to  the  note  than  it 
would  have  done  had  it  been  made  on  a 
separate  paper."  Bachellor  v.  Priest  (1832) 
12  Picl4.  (Mass.)  399. 

Words  added  at  the  foot  of  a  note,  below 
the  signature  of  the  maker,  were  held  in 
Culver  V.  Yocum  (1887)  9  Ky.  L.  Rep.  148, 
to  be  nothing  more  than  memoranda,  and 
not  to.  affect  the  liability  of  the  maker.  The 
words  that  were  added  do  not  appear  in  the 
abstract  of  this  case. 

In  Smith  v.  Smith  (1849)  1  R.  I.  398,  63 
Am.  Dec.  662,  the  figures,  "$175.94,"  upon 
the  margin  of  a  bill  stated  in  the  body 
thereof  in  words  to  be  for  $375.94  were 
changed  by  the  clerk  of  the  bank  discount- 
ing the  bill,  so  as  to  agree  with  the  body 
of  the  bill.  This  is  stated  to  be  a  mere 
marginal  notation,  not  constituting  any 
part  of  the  bill,  but  simply  a  memorandum 
or  abridgment  of  the  contents  of  the  bill 
for  convenience  of  reference.  It  was  held 
that  the  contract  could  not  be  altered  by 
these  marprinal  figures. 
Ii.R.A.1916D. 


A.  written  indorsement  upon  the  margin 
of  a  promissory  note  payable  upon  condi- 
tion, of  the  performance  of  the  condition,  is 
not  a  material  alteration  of  the  note.  Jack- 
son V.  Boyles  (1884)  64  Iowa,  428,  20  N.  W. 
746. 

S  An  unexplained  memorandum  on  a  note, 
below  and  apart  from  the  signatures,  to  the 
effect  that  "when  due  to  draw  15  per  cent," 
does  not  affect  the  note.  Knoles  v.  Hill 
(1861)   25  lU.  288. 

The  words  "ten  per  cent  after  due,"  writ- 
ten in  red  ink  on  the  face  of  a  note  in  black 
ink,  apart  from  the  body  of  the  instrument, 
the  first  two  words  being  on  one  line  and 
the  last  two  on  the  line  below,  at  the  right- 
hand  lower  comer  of  the  note,  do  not  con- 
stitute a  material  alteration,  but  are  a  mere 
memorandum  for  the  guidance  of  the  hold- 
er of  the  note,  very  probably  having  ref- 
erence to  some  verbal  understanding  be- 
tween himself  and  the  maker.  Carr  v. 
Welch  (1867)  46  111.  88.  No  evidence  was 
offered  on  either  side  in  regard  to  these 
words. 

*  The  noting  of  the  residence  of  drawers 
and  indorsers  of  a  bill,  after  their  names 
does  not  affect  the  identity  of  the  bill,  nor 
avoid  it  as  to  any  of  the  parties  to  it.  It 
18  in  the  nature  of  a  memorandum  for  the 
notary,  that  he  may  know  how  to  address 
notices  of  protest.  It  does  not  vary  the 
tenor  of  the  bill,  nor  add  to  the  responsi- 
bility of  indorsers.  Struthers  v.  Kendall 
(1861)  41  P*.  214,  80  Am.  Dec.  610. 

The  insertion  in  the  left-hand  corner  of  a 
mortgage  note,  in  a  blank  space  attending 
the  words  "postoffice  address,"  of  the  name 
of  one  of  the  successive  purchasers  of  the 
property  covered  by  the  mortgage,  by  way 
of  a  memorandum,  does  not  amount  to  an 
alteration  of  the  note.  Schafer  v.  Jackson 
(1912)  155  Iowa,  108,  135  N.  W.  622. 
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able,'  and  purpose  for  which  given,^  have 
all  been  held  immaterial. 

The  fact  that  it  is  in  a  different  colored 
ink  than  that  with  which  the  note  is 
written  is  a  circumstance  which,  in  the 
absence  of  explanatory  evidence,  tends 
to  show  that  it  is  a  mere  memorandum, 


which  does  not  amount  to  an  alteration.* 

Writings  on  the  back  of  notes,  which 
are  mere  memoranda,  do  not  amount  to 
an  alteration.*  Thus,  memoranda  as  to 
the  residence  of  parties'  to  the  instru- 
ment, or  residence  and  capacity  in  which 
a  party  is  charged,^"  as  to  interest  *'  and 


» The  words,  "at  Goodyear  Bros.  &  Du- 
rand's,  New  York,  Jan.  10-13,"  piaeed  at 
the  foot  of  a  note,  to  the  left  of  the  sig- 
nature, without  the  knowledge  or  consent 
of  the  makers,' wag  held,  in  American  Nat. 
Bank  v.  Bangs  (1868)  42  Mo.  450,  97  Am. 
Dec.  349,  to  be  a  mere  memorandum,  and 
therefore  immaterial. 

An  alteration  by  the  acceptor  of  a  bill 
of  exchange  which  he  had  originally  accept- 
ed, payable  at  his  own  house,  by  making 
the  bill  payable  at  another  place,  is  held 
to  be  a  mere  memorandum,  not  affecting  the 
acceptor's  liability  in  an  action  against  him, 
in  Walter  v.  Cubley  (1833)  2  Cromp.  4  M. 
(Eng.)  151,  4  Tyrw.  87,  3  L.  J.  Exch.  N.  S. 
2 ;  and  the  writing  on  a  bill  of  exchange  of, 
"When  due  at  the  Crosskeys  Blackfriarg 
Road,"  is  held,  in  Trapp  v.  Spearman  (1800) 
3  Esp.  (Eng.)  57,  to  be>en  alteration  in  an 
immaterial  part  of  the  bill,  and  therefore 
not  to  invalidate  it. 

The  memorandum  at  the  bottom  of  a 
note,  "Payable  at  the  domicil  of  B.,"  was 
held  not  to  prevent  the  introduction  of  the 
note  in  evidence,  in  Nugent  v.  Delhomme 
(181?)   2  Mart.   (La.)   307. 

See  Woodworth  v.  Bank  of  America,  in- 
fra, note  23. 

'The  addition  below  the  body  of  a  note 
given  by  the  president  of  a  corporation  for 
a  corporate  debt,  of  the  words,  "Given  on 
account  of  International  M.  &  D.  Co.,"  is 
held  to  be  immaterial  memoranda  or  nota- 
tions, not  amounting  to  a  material  altera- 
tion. Pitt  V.  Little  (1910)  58  Wash.  355, 
108  Pac.  941. 

The  words,  "receipt  No.  124,"  written  at 
the  end  of  the  note,  the  purport  of  which 
was  that  the  receipt  was  a  security  for  the 
payment  of  the  money  for  which  the  note 
was  executed,  were  held  not  material,  in 
First  Nat.  Bank  v.  Wolff  (1889)  79  Cal.  69, 
21  Pac.  551,  748. 

In  ManesB  v.  Henry  (1802)  96  Ala.  454, 
11  So.  410,  the  words,  "On  D.  H.  Shield's 
debt,"  written  in  pencil  on  the  margin  of 
the  face  of  a  note,  were  held  not  to  render 
H  inadmissible  in  evidence.  The  objection 
here  was  to  the  admission  of  the  note  un- 
less the  plaintiff  would  erase  the  writing; 
this  objection  was  overruled  and  the  note 
admitteid  without  such  erasure,  the  court 
stating  that  the  writing  in  pencil  on  the 
note  was  manifestly  a  mere  memorandum, 
and  could  not  be  mistaken  for  an  attempted 
alteration. 

TCarr  v.  Welch  (1867)  46  IB.  88.  After 
referring  to  the  manner  in  which  the  words 
appeared  on  the  face  of  the  note,  as  stated 
above,  the  court  states  that  this  circum- 
stance and  the  still  more  convincing  fact 
that  the  words  are  in  red  ink  show  clearly 
L.R.A.1916D. 


that  they  were  designed  by  the  deceased 
holder  of  the  note  m  a  mere  memorandum 
for  his  own  guidance. 

In  Yost  v.  Watertown  Steara-Engine  Co. 
(1894)  —  Tex.  Civ.  App.  — ,  24  S.  W.  657, 
a  note  to  secure  which  a  mortgage  was 
afterwards  given  had  written  on  the  margin 
in  red  ink,  presumptively  by  some  holder 
of  the  note,  without  the  knowledge  of  the 
maker,  the  words,  "secured  by  mortgage 
number  173  on  machinery,  stock,"  etc 
There  was  also  written  in  red  ink  just  be- 
low the  figure  showing,  the  amount  of  the 
note,  in  the  left-hand  comer,  the  following, 
"Int.  20.  19,"  and  just  above  and  to  the  right 
of  the  amount  the  following,  "$432.69," 
and  at  the  bottom  of  the  note,  "S  -21." 
The  court  states  that  it  is  apparent  from 
an  inspection  of  the  note  that  none  of  the 
red  ink  entries  were  ever  intended  to  become 
a  part  of  the  note  itself.  Evidence  of  a 
bank  cashier  was  given  in  this  case  that 
the  red  ink  entries  were  of  frequent  occur- 
rence and  form  no  part  of  the  note,  but 
were  made  as  memoranda  and  merely  for 
reference. 

•  There  was  held  to  be  no  ground  for  the 
objection  that  a  bill  of  exchange  was  mu- 
tilated because  of  a  memorandum  indorsed 
on  it  by  a  commissioner  for  the  purpose  of 
identification  when  it  was  attached  as  an 
exhibit  to  the  deposition  of  a  witness,  in 
Manning  v.  Maroney  (1888)  87  Ala.  563,  13 
Am.  St.  Rep.  67,  6  So.  343. 

•  The  words  'Glens  Falls,  N.  Y.,»  written 
in  pencil  by  the  manager  of  a  bank,  below 
an  indorser's  signature  upon  the  note,  as 
a  mere  memorandum,  pursuant  to  a  custom 
of  the  bank  to  do  so  where  the  address  of 
the  indorser  was  not  known,  for  the  purpose 
of  direction  to  the  clerks  in  the  bank  in 
keeping  their  record,  does  not  amount  to  an 
alteration  of  the  indorser's  contract.  Mer- 
chants' Bank  v.  Brown  (1903)  86  App.  Div. 
599,  83  N.  Y.  Supp.  1037. 

See  Struthcrs  v.  Kendall  (1861)  41  P«. 
214,  80  Am.  Dec.  610,  supra,  note  4. 

10  The  pencil  notation,  "818  Security  Bldg. 
comaker,"  after  the  name  of  an  indorser  on 
a  promissory,  note,  placed  there  by  the 
holder  at  the  time  suit  was  begun,  and  at 
the  request  of  the  justice,  who  desired  to 
know  the  address  of  the  indorser  and  the 
capacity  in  which  he  was  sought  to  be  held, 
is  not  an  alteration  of  the  note.  Johnson 
V.  Parker  (1901)  86  Mo.  App.  660. 

11  A  memorandum  made  by  the  holder  on 
the  back  of  a  promissory  note  to  the  effect 
that  the  interest  after  a  certain  day  shall 
be  at  a  rate  less  than  that  stated  in  the 
body  of  the  note  is  not  an  alteration  of  the 
note,  and  does  not  discharge  the  maker. 
Reed  v.  Gulp  (1901)  63  Kan.  595,  66  Pac 
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place  of  payment,**  have  been  held  im- 
material. 

Writings  evidencing  separate  con- 
tracts, but  made  on  a  note,  have  been 
held  not  materiaL"  Thus,  a  writing 
evidencing  an  extension  of  time,  made 
on  the  back  of  a  note,  is  separate  and 
apart  from  the  note.**  Neither  an  agree- 
ment to  pay  a  different  rate  of  interest," 
nor  a  guaranty  of  a  note  upon  the  back 
thereof**  amounts  to  an  alteration.  The 
general  question  of  indorsement  of  a 
supplemental  agreement,  however,  is  be- 
yond the  scope  of  the  present  note;  at 
least,  where  not  treated  as  a  memoran- 
dum. 


As  shown  in  some  of  the  ca^es  supra, 
the  objection,  was  to  the  admission  oi 
the  note  as  evidence.  Where  the  note 
is  declared  on  as  originally  written,  its 
introduction  in  evidence  with  the  memo- 
randum has  been  objected  to  as  a  va- 
riance. If  the  memorandum  takes  the 
form  of  a  mai^inal  notation,  it  cannot 
be  considered  as  part  of  the  contract, 
and  the  introduction  of  the  note  in  evi- 
dence is  not  a  variance." 

In  some  instances  writings  in  the  body 
of  the  instrument  have  been  held  mere 
memoranda,  and  not  to  amount  to  an 
alteration.*'  An  insertion  of  the  place 
of  payment  in  the  body  of  a  note  by  a 


616.  Nor  does  such  a  memorandum  amount 
to  an  alteration  which  will  discharge  a  sure- 
ty, especially  where  the  parties  did  not  in- 
tend to  release  the  principal  debtor  or  the 
sureties  from  their  obligation  to  pay  the 
note,  but  only  to  remit  a  portion  of  the  in- 
terest payable  under  it  for  the  use  of  the 
money.  Cambridge  Say.  Bank  ▼.  Hyde 
(1881)  131  Mass.  77,  41  Am.  Rep.  103. 

•*  Writing  the  place  of  payment  on  the 
hack  of  a  note  after  the  maker's  death,  and 
after  the  payee  had  been  appointed  his  ad- 
ministratrix, does  not  amount  to  a  material 
alteration.  Horton  v.  Horlon  (18S7)  71 
Iowa,  498,  32  N.  W.  452.  See  discussion  of 
this  case  in  note  in  31  LJRA.(N.8.)  645. 

See  Woodworth  v.  Bank  of  America,  infra, 
note  23. 

U  A  writing  at  the  foot  of  a  bond  for  the 
payment  of  money,  in  the  words,  "The 
above  notes  are  to  bear  interest  from  the 
date  given  under  my  hand  and  seal  this  24th 
of  April  1832,"  and  signed  and  sealed  by  the 
principal  obligor  in  the  bond,  was  held  not 
to  release  the  sureties,  in  Tremper  v.  Hemp- 
hill (1836)  8  Leigh  (Va.)  623,  31  Am.  Dec. 
673. 

See  Bachellor  v.  Priest  (1832)  12  Pick. 
iMass.)  399,  supra,  note  2. 

M  The  indorsement  on  the  back  of  a  non- 
negotiable  instrument  of  a  memorandum  of 
an  agreement  between  the  maker  and  the 
holder  to  this  effect:  "Compound  interest 
to  be  allower  on  the  within  every  six 
months,"  and  signed  by  the  maker,  was 
held,  in  an  action  against  the  surety,  not 
to  be  an  alteration  of  the  instrument,  but 
to  be  a  mere  memorandum  outside  of  the 
note.  Moore  v.  Macon  Sav.  Bank  (1886) 
22  Mo.  App.  684.  Although  the  indorsement 
above  set  forth  says  nothing  about  an  ex- 
tension of  time,  it  i«  treat^  by  the  court 
as  a  memorandum  of  such  agreement. 

*SAn  agreement  indorsed  upon  a  note  to 
pay  a  higher  rate  of  interest  after  the  date 
of  the  agreement,  and  signed  by  the  princi- 
pal maker,  does  not  amount  to  an  altera- 
tion of  the  note.  Huff  v.  Cole  (1873)  45 
Ina.  300;  Bueklen  v.  Huff  (1876)  53  lad. 
474. 

A  memorandum  made  and  signed  by  one 
joint  maker — ^whether  before  or  after  de- 
livery does  not  appear — of  a  note  payable 
L.R,A.1916D. 


"on  demand  with  interest,"  that  "interest  on 
above  note  to  be  nine  per  cent,"  is  held  not 
to  be  a  material  alteration  as  to  the  other 
joint  maker.  Littleiield  v.  Coombs  (1880) 
71  He.  110.  The  fact  that  it  was  signed 
by  only  one  of  the  joint  makers  is  stated 
to  show  that  the  parties  did  not  intend  to 
change  the  joint  promise,  but  to  treat  it 
as  an  independent  undertaking  by  the  joint 
maker  so  signing. 

18  Hutches  V.  J.  I.  Case  Threshing  Mach. 
Co.  (1896)  —  Tex.  Civ.  App.  — ,  36  S.  W.  60. 

» Becker  v.  Hofsommer  (1914)  186  111, 
App.  553  (notation  at  the  bottom  of  a  note, 
below  the  signature,  that  it  is  "payable  at 
Bellville,  HI.  No.     .     .    .    due  demand"). 

1*  Light  v.  Killinger  (1896)  16  Ind.  App. 
102,  69  Am.  St.  Rep.  313,  44  N.  E.  760. 
Upon  the  sale  of  a  note  to  one  who  desired 
to  know  the  bank  at  which  a  previous  in- 
dorser  did  business,  this  fact  was  ascer- 
tained and  the  name  of  the  bank  inserted 
in  a  blank  space  left  for  that  purpose.  Up- 
on dishonor,  the  note  was  returned  to  the 
vendor,  who  brought  suit  upon  it  aS  it  was 
before  the  insertion  of  the  name  of  the 
bank.  It  was  urged  that  the  insertion  of 
thc9e  words  constituted  a  material  altera- 
tion and  defeated  the  right  of  recovery, 
either  in  its  original  or  altered  form.  It  is 
stated  that  there  was  evidence  from  which 
the  court  might  legitimately  have  found 
that  the  words  were  inserted  as  a  mere 
memorandum  to  enable  the  purchasers  to 
present  it  for  payment  when  it  became  due, 
inasmuch  as  the  indorser's  residence  was  a 
considerable  distance  from  their  office.  The 
words  were  written  in  pencil,  and  there  ap- 
pears to  have  been  no  attempt  to  indorse 
the  note  to  an  innocent  purchaser  or  to 
defraud  or  impose  upon  anyone-  It  could 
easily  have  been  seen  at  a  glance  that  the 
words  were  written  by  a  different  hand 
from  those  written  in  ink  in  the  body  of 
the  note.  No  harm  resulted  to  the  maker 
or  any  other  person  from  the  placing  of 
the  words  in  the  blank  space.  The  action 
upon  the  note  in  its  original  form  was  ac- 
cordingly sustained. 

The  insertion  of  a  pencil  memorandum 
in  a  blank  left  in  a  premium  note  given  in 
lieu  of .  prepayment' 01  the  cash  premium  on 
an  insurance  policy,  of  the  number  of  the 
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clerk  in  the  employ  of  the  holder,  but 
without  the  holder's  authority  or  consent, 
so  that  it  amounted  to  the  act  of  a  third 
party,  has  been  held  a  spoliation,  and 
not  to  release  the  maker  of  liability." 
But  a  writing  in  the  body  of  the  instru- 
ment is  not  usually  treated  as  a  memo- 
randum,** and  such  writings  have,  in 
general,  been  excluded  from  this  note. 


Where  the  writing  is  intended  to 
modify  the  instrument  it  ceases  to  be  a 
memorandum  and  is  an  alteration  which, 
if  material,  avoids  the  instrument.  Thus, 
statements  as  to  interest  rate,**  or  man- 
ner of  payment,**  or  place  of  payment  of 
note,**  which  are  intended  to  modify  the 
instrument,  have  been  held  material  al- 
terations. 


policy,  is  not  such  an  alteration  as  to  in- 
validate the  note  or  cause  its  rejection  as 
evidence,  wliere  there  is  no  question  as  to 
the  identity  of  the  note  given,  or  of  any 
fraud.  Hipp  v.  Fidelity  Mut.  L.  Ins.  Co. 
(1907)  128  G«.  491,  12  LJl.A.(N.S.)  319, 
57  S.  E.  892. 

1»  Port  Huron  Engine  &  Thresher  Co.  v. 
Sherman  (1901)  14  S.  D.  461,  85  N.  W.  1008. 

M  Crossing  out  the  date  of  a  note,  and 
writing  another  above  it,  cannot  be  regard- 
ed as  a  mere  memorandum  of  the  time  from 
which  interest  is  to  be  figured,  rather  than 
an  alteration  of  the  instrument.  Barton 
Sav.  Bank  &  T.  Co.  v.  Stephenson  (1914)  87 
Vt.  433,  51  L.R.A.(N.S.)  346,  89  Atl.  639. 

It  was  held  in  Baldwin  v.  Haskell  Nat. 
Bank  (1911)  104  Tex.  122,  133  S.  W.  864, 
134  S.  W.  1178,  that  an  interlineation  in 
pencil  in  a  blank  space  iri  a  note  after  the 
word  "maturity"  of  the  word  "date,"  in 
case  of  a  dispute  as  to  whether  the  note 
bore  interest  from  maturity  or  from  date, 
could  not  be  treated  as  a  mere  memorandum 
for  information  or  convenience. 

*I  The  addition  in  one  corner  of  a  note  of 
the  words,  "Interest  at  six  per  cent  per 
annum,"  is  a  material  alteration  which  re- 
leases a  nonconsenting  maker.  Warrington 
V.  Early  (1853)  2  El.  &  Bl.  (Eng.)  763,  2 
C.  L.  R.  398,  23  L.  J.  Q.  B.  N.  S.  47,  18 
Jur.  42,  2  Week.  Rep.  78.  The  note  was 
drawn  with  lawful  interest.  Upon  the 
payee  desiring  to  know  the  meaning  of  law- 
ful interest,  the  above  writing  was  added 
by  one  of  the  makers.  This  writing  is 
stated  to  be  a  part  of  the  contract.  Had 
it  been  inserted  in  the  body  of  the  note, 
there  would  be  no  question,  and  though  it 
was  inserted  in  the  corner,  if  that  had  been 
done  before  the  note  was  signed,  it  would 
have  bound  the  maker.  It  is  then  stated 
that  the  naming  of  a  place  of  payment  in 


the  comer  does  not  make  that  a  part  of  the 
contract,  not  because  the  writing  is  ia 
the  corner,  but  because  what  is  there  writ- 
ten is,  from  mercantile  usage,  a  mere  memo- 
randum for  the  convenience  of  the  parties. 

An  addendum  written  below  the  signa- 
tures on  a  sealed  note  bearing  interest  at 
7  per  cent,  8aying,"The  above  note  is  to  be 
accounted  for  with  interest  at  8  per  cent 
per  annum,"  and  signed  by  the  principal 
obligor  on  the  note,  constitutes  a  material 
alteration  which  will  avoid  the  note  as 
against  a  surety  thereon  who  did  not  con- 
sent to  the  alteration.  Sanders  v.  Bagwell, 
(1890)  32  S.  C.  238,  7  L.R.A.  743,  10  S.  E. 
946. 

« Likewise  the  addition  immediately  un- 
der the  body  of  a  note  of  the  words.  "Int. 
to  be  paid  semi-annually,"  in  pursuance  of 
an  agreement  to  that  effect  between  the 
bolder  and  principal  debtor,  releases  the 
surety.  Dewey  v.  Reed  (1863)  40  Barb. 
(N.  Y.)  17. 

*»A  memorandum  written  on  the  margin 
of  a  note,  namely,  "Payable  at  the  Bank 
of  America,  James  Kane,"  is  a  material  al- 
teration, assuming  that  it  is  given  effect 
as  making  the  instrument  payable  at  the 
place  designated.  Woodworth  v.  Bank  of 
America  (1821)  ID  Johns.  (N.  Y.)  391,  10 
Am.  Dec.  239.  It  is  further  stated  that  if 
the  memorandum  did  not  alter  the  contract 
it  would  be  equally  fatal  to  a  recovery 
against  the  indorsers,  since  no  demand  of 
payment  was  made  upon  them,  as  required 
by  law,  the  demand  having  been  made  at 
the  designated  bank  instead  of  upon  the 
indorsers  personally. 

See  cases  in  notes  6  and  12,  supra. 

As  to  the  alteration  of  notes  by  inserting 
place  of  pavment,  see  note  to  Diamond  Dis- 
tilleries Co.  V.  Gott,  31  L.R.A.(N.S.)  643. 

W.  A.  E. 


TENNESSRR  SUPREME  COURT. 

J.  C.  STONE,  Appt., 

V. 

FIDELITY  &  CASUALTY  COMPANY  OF 
NEW  YORK. 

(133  Tenn.  672,  182  S.  W.  252.) 

Insurance  —  accident  —  loss  of  slKlit. 

Loss  of  sight  because  of  a  blood  clot  on 
the  retina  of  the  eye  due  to  a  sudden  in- 
tentional movement  of  the  hand  to  reach 
a  desired  object  when  in  a  weakened  con- 
dition from  the  taking  of  purgatives,  and 
L.R.A.1916D. 


under  a  high  blood  pressure,  is  not  within 
a  policy  insuring  against  injury  through 
accidental  means. 

For  other  case*,  tee  Inturanee,  VI.  b,  3,  a, 
in  Dig.  1-52  N.  8. 

(January  17,  1916.) 

APPEAL   by   complainant   from   a   judg- 
ment of  the  Chancery  Court  for  Ham- 
ilton County  sustaining  a  demurrer  to   a 


Note.  —  As  to  when  death  or  injury  may 
be  deemed  to  have  been  caused  by  accidental 
means,  though  the  voluntary  act  of  the  in- 


Digitized  by 


Google 


STONE  y.  FIDELITY  &  C,  CO. 


537 


complaint  filed  to  recoyer  the  amount  al- 
leged to  be  due  under  a  policy  of  accident 
insurance.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Spears  &  Spcar»  for  appellant. 

Messrs.  Thamipson,  WllUams,  ft 
Thompson,  Cre^d  F.  Bates,  and  James 
B.  Wright,  for  appellee: 

To  constitute  an  injury  sustained  through 
accidental  means  there  must  be  some  slip, 
jerk,  twist,  or  other  involuntary  or  accident- 
al movement  in  the  act  which  produces  the 
injury,  and  unless  there  is  such  a  movement 
the  means  are  not  accidental,  although  the 
result  may  be. 

Clidero  v.  Scottish  Acci.  Ins.  Co.  19  Rettie, 
355.  29  Scot.  L.  B.  303;  Re  Scarr  [1905] 
1  K.  B.  387,  2  B.  R.  C.  358,  92  L.  T.  N.  S. 
128,  21  Times  L.  R.  173,  74  L.  J.  K.  B.  N.  S. 
237, 1  Ann.  Cas.  787 ;  McCarthy  v.  Travelers' 
Iu&  Co.  8  Biss.  362,  Fed.  Cas.  No.  8,682; 
Niskern  v.  United  Brotherhood,  C.  J. 
83  App.  Div.  364,  87  N.  Y.  Supp.  640; 
Smouse  v.  Iowa  State  Traveling  Men's 
Asso.  118  Iowa,  436,  92  N.  W.  53;  Fed- 
er  v.  Iowa  State  Traveling  Men's  Asso. 
107  Iowa,  538,  43  L.RJ^.  693,  70  Am. 
St.  Rep.  212,  78  N.  W.  252;  Cobb  v. 
Preferred  Mut.  Acci.  'Asso.  96  Ga.  818; 
22  S.  E.  976;  Shanberg  v.  Fidelity  &  C.  Co. 
143  Fed.  651,  affirmed  in  19  L.R.A.(N.S.) 
1206,  85  C.  C.  A.  343,  168  Fed.  1;  Travel- 
ers' Ins.  Co.  v.  Selden,  24  C.  C.  A.  92,  42 
U.  S.  App.  253,  78  Fed.  285;  Southard  v. 
Railway  Pass.  Assur.  Co.  34  Conn.  576,  Fed. 
Cas.  No.  13,182;  Hastings  T.  Travelers'  Ins. 
Co.  190  Fed.  258;  Appel  v.  jEtna  L.  Ins.  Co, 
86  App.  Div.  83,  83  N.  Y.  Supp.  240;  Leh- 
man v.  Great  Western  Acci.  Asso.  155  Iowa, 
737,  42  L.R.A.(N.S.)  663,  133  N.  W.  752; 
Smith  V.  Travelers'  Ins.  Co.  219  Mass.  147, 
LJI.A.1915B,  872,  106  N.  B.  607;  United 
States  Mut.  Acci.  Asso.  v.  Barry,  131  U.  8. 
100,  33  L.  ed.  60,  9  Sup.  Ct.  Rep,  755; 
SUndard  Life  &.  Acci.  Ins.  Co.  v.  Schmaltz, 
«6  Ark.  588,  74  Am.  St.  Rep.  112,  63  S.  W. 
40;  Reynolds  v.  Equitable  Acci.  Asso.  69 
Hun,  13,  1  N.  Y.  Supp.  738;  Pervangher  v. 
Union  Casualty  &  Surety  Co.  85  Miss.  31, 
37  So.  461;  Atlanta  Acci.  Asso.  v.  Alexan- 
der, 104  Ga.  709,  42  L.R.A.  188,  30  S.  E. 
939,  4  Am.  Neg.  Rep.  616;  Bailey  v.  Inter- 
state Casualty  Co.  8  App.  Div.  127,  40  N. 
Y.  Supp.  613;  Rodey  v.  Travelers'  Ins.  Co.  3 
>'.  M.  643,  9  Pac.  348;  MoGlinchey  v.  Fi- 
delity &  C.  Co.  80  Me.  251,  6  Am.  St.  Rep. 


190,  14  Atl.  13;  Stout  v.  Pacific  Mut.  L. 
Ins.  Co.  130  Cal.  471,  62  Pac.  732;  Taylor 
V.  General  Acci.  Assur.  Corp.  208  Pa.  439, 
57  Atl.  830;  Accident  Ins.  Co.  v.  Bennett, 
90  Tenn.  256,  25  Am.  St.  Rep.  685,  16  S. 
W.  723;  Union  Casualty  i  Surety  Co.  v. 
HarroU,  98  Tenn.  591,  60  Am.  St.  Rep.  873, 
40  S.  W.  1080. 

Fancher,  J.,  delivered  the  opinion  of  the 
court: 

Complainant  sued  to  recover  under  the 
terms  of  a  policy  which  was  to  insure  him 
against  bodily  injury  sustained  during  the 
term  of  one  year,  through  accidental  means, 
and  resulting  directly,  independently,  and 
exclusively  of  all  other  causes,  in  immediate, 
continuous,  and  total  disability.  The  injury 
complained  of  is  stated  as  follows:  "Com- 
plainant would  now  show  the  court  that 
some  time  in  November,  1913,  he  went  to 
Nashville,  Tennessee,  to  attend  the  football 
game  between  Vanderbilt  and  Sewauee; 
that  the  day  was  rather  cool,  and  the  ground 
was  rather  damp;  he  attended  the  game  on 
the  afternoon  of  November  27,  1913,  and 
at  that  time  contracted  a  cold,  resulting  in 
lumbago;  that  he  stayed  in  Nashville  all 
night,  and  sat  up  until  about  12  o'clock,  re- 
turning home  the  next  day,  the  28th.  On 
the  morning  of  the  28th  he  awoke  with  a  cold 
and  lumbago,  and  in  the  evening  came  home 
and  went  to  bed,  and  was  confined  to  his 
room  and  bed  for  seven  consecutive  days.  He 
consulted  Dr.  Mitchell  and  told  Dr.  Mitchell 
that  he  was  going  to  take  some  medicine 
known  as  'black  draught,'  thinking  by  this 
means  to  clean  out  his  system  and  thus  re- 
store his  health.  This  medicine  was  com- 
posed of  two  thirds  of  a  pint  of  whisky  and 
a  box  of  'black  draught,'  which  was  a  very 
strong  liver  medicine.  These  were  poured 
together  so  aa  to  make  the  whole  in  quanti- 
ty above  1  quart.  The  effect  of  this  medi- 
cine was  to  purge  the  system.  Complainant 
took  a  dose  of  this  medicine  on  the  morning 
of  the  3d  of  December,  before  supper,  and 
continued  this  treatment,  taking  it  before 
each  meal  until  the  following  evening.  The 
consequence  of  taking  this  medicine  was  to 
debilitate  the  system,  and  this  resulted  in 
a  very  weak  physical  condition.  This  con- 
dition obtained  until  Thursday,  when  com- 
plainant was  lying  on  the  bed,  and  had  had 
a  short  nap,  up  to  about  8  o'clock.  There- 
upon he  called  his  wife  to  bring  him  the 


sured  was  the  primary  cause  thereof,  see 
notes  to  Fidelity  &  C.  Co.  v.  Carroll,  5 
L.R.A.(N.S.)  657;  Hutton  v.  States  Acci. 
Ins.  Co.  L.R.A.1915E,  127;  and  New  Am- 
sterdam Casualty  Co.  v.  Johnson,  L.R.A. 
1916B,  1021. 

A  somewhat  analogous  question  is  treated 
in  the  note  to  Lehman  v.  Great  Western 
1,.R.A.]916D. 


Acci.  Asso.  42  L.R.A.(N.S.)  662,  on  "In- 
jury or  disability  from  strain  as  within  pro- 
vision as  to  external,  violent,  and  accidental 
means."  Other  related  questions  are  treat- 
ed in  notes  cited  in  the  Index  to  L.R.A. 
Notes,  under  the  title,  "Insurance,"  sub- 
title, "Risks  and  causes  of  loss,  injury,  or 
death." 
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Nashville  Banner,  and  asked  her  to  turn  on 
the  light  at  the  head  of  the  bed  so  that 
he  might  read  the  paper.  Complainant  then 
reached  for  the  paper  and  raised  it  above 
his  head,  and  the  light  wag  turned  on,  when 
he  found  he  had  lost  the  sight  of  his  left 
eye.  On  raising  his  hands  he  felt  some 
change  had  come  over  his  left  eye.  On 
consulting  a  physician  he  was  informed  that 
the  loss  of  his  left  eye  was  due  to  the  fact 
that  in  his  weakened  condition  resulting 
from  the  purging  of  the  'black  draught,' 
that  he  raised  his  hand  suddenly  to  get  the 
paper,  and  that  his  blood  pressure  was 
strong  and  rushed  to  his  head,  causing  a 
blood  rupture  of  the  retina, — that  is,  caus- 
ing a  little  clot  of  blood  to  rest  on  the  nerve 
of  the  eye  or  in  the  retina,  thereby  destroy- 
ing his  sight.  Complainant  charges  that 
the  loss  of  his  left  eye  resulted  wholly  from 
accidental  means." 

The  demurrer  which  the  chancellor  sus- 
tained raises  the  point  that  the  injury  or 
disability  suffered  was  caused  by  sickness 
or  disease,  and  not  through  accidental 
means,  resulting  directly,  independently, 
and  exclusively  of  all  other  causes. 

The  general  rule  is  that  an  injury  is  not 
produced  by  accidental  means,  within  the 
meaning  of  this  policy,  where  the  injury  is 
the  natural  result  of  an  act  or  acts  in  which 
the  insured  intentionally  engages.  A  per- 
son may  do  certain  acts  the  result  of  which 
produces  unforeseen  consequences  resulting 
in  what  is  termed  an  accident;  yet  it  does 
not  come  within  the  terms  of  this  contract. 
The  policy  does  not  insure  against  an  injury 
that  may  be  caused  by  a  voluntary,  natural, 
ordinary  movement,  executed  exactly  as 
was  intended. 

Therefore,  to  determine  the  matter,  we 
look,  not  to  the  result  merely,  but  to  the 
means  producing  the  result.  It  is  not  sufli- 
cient  that  the  injury  be  unusual  and  un- 
expected, but  the  cause  itself  must  have 
been  unexpected  and  accidental.  Re  Scarr, 
[1905]  1  K.  B.  387,  2  B.  R.  C.  358,  92  L.  T. 
N.  S.  128,  21  Times  L.  R.  173,  74  L.  J.  K. 
B.  N.  S.  237,  1  Ann.  Cas.  787;  Clidero  v. 
Scottish  Acci.  Ins.  Co.  (1892)  19  Rettie, 
355,  29  Scot.  L.  R.  303 ;  Smith  v.  Travelers' 
Ins.  Co.  (1914)  219  Mass.  147,  L.R.A.1915B, 
872,  106  N.  E.  607;  Feder  v.  Iowa  State 
Traveling  Men's  Asso.  107  Iowa,  538,  43 
L.R.A.  693,  70  Am.  St.  Rep.  212,  78  N.  W. 
262;  Shanberg  v.  Fidelity  ft  C.  Co.  (C.  C.) 
143  Fed.  651,  affirmed  in  19  L.R.A.(N.S.) 
1206,  85  C.  C.  A.  343,  158  Fed.  1;  Lehman  v. 
Great  Western  Acci.  Asso.  155  Iowa,  737, 
42  L.RJl.(N.S.)  563,  133  N.  W.  752;  Smouse 
v.  Iowa  State  Traveling  Men's  Asso.  118 
Iowa,  436,  92  N.  W.  53;  McCarthy  v.  Trav- 
elers' Ins.  Co.  8  Biss.  362,  Fed.  Cas.  No. 
8,682;  Niskem  v.  United  Brotherhood,  C.  J. 
L.R.A.1916D. 


93  App.  Div.  364,  87  N.  Y.  Supp.  640;  Hast- 
ings v.  Travelers'  Ins.  Co.  (C.  C.)  190  Fed. 
258;  Cobb  v.  Preferred  Mut.  Acci.  Aaso.  95 
Ga.  818,  22  S.  E.  976;  Travelers'  Ins.  Co. 
V.  Selden,  24  C.  C.  A.  92,  42  U.  S.  App.  253, 
78  Fed.  285;  Southard  v.  Railway  Pass.  At- 
sur.  Co.  34  Conn.  576,  Fed.  Cas.  No.  13,182. 

Attention  is  especially  directed  to  tlw 
very  excellent  notes  on  the  subject  in  43 
L.R.A.(N.S.)  563,  and  1  Ann.  Cas.  787. 
These  notes  illustrate  the  subject  by  state- 
ments of  the  facts. 

In  the  foregoing  cases  no  liability  wu 
found,  because  the  injury  was  not  produced 
by  accidental  means. 

In  Cobb  V.  Preferred  Mut.  Acci.  Asso.  96 
Ga.  818,  22  S.  E.  976,  the  plaintiff  was  in 
a  feeble  condition,  and  in  carrying  his  bag- 
gage a  short  distance  it  was  found  that  his 
eye  was  affected,  finally  resulting  in  blind' 
ness.  The  plaintiff  had  not  fallen  nor  re- 
ceived any  shock,  blow,  or  jar,  and  there 
was  nothing  unusual  in  the  manner  of  car- 
rying the  baggage  or  his  movement  while 
so  doing.  It  was  considered  that  the  means 
producing  the  injury  were  not  accidental. 

In  Feder  v.  Iowa  State  Traveling  Men's 
Asso.  107  Iowa,  538,  43  L.R.A.  693,  70  Am. 
St.  Rep.  212,  78  N.  W.  262,  a  rupture  of  m 
artery  occurred  while  the  insured  vtt 
reaching  in  an  ordinary  way  over  a  chair  to 
close  some  window  shutters,  and  he  did  not 
fall  or  lose  his  balance.  Every  thing  vie 
done  as  was  intended.  It  was  held  the  rup- 
ture was  not  sustained  through  accidental 
means. 

The  same  doctrine  is  announced  in  other 
cases,  but  a  recovery  had  because  the  in- 
jury was  sustained  through  accidental 
means.  These  cases  are  Standard  Life  k 
Acci.  Ins.  Co.  v.  Schmaltz,  66  Ark.  588, 74 
Am.  St.  Rep.  112,  63  S.  W.  49;  Atlanta  Acci- 
Asso.  V.  Alexander,  104  Ga.  709,  42  L.B.A. 
188,  30  S.  E.  939,  4  Am.  Neg.  Rep.  616;  Mc- 
Glinchey  v.  Fidelity  &  C.  Co.  80  Me.  251, 
6  Am.  St.  Rep.  190,  14  Atl.  13;  Reynolds 
V.  Equitable  Acci.  Asso.  69  Hun,  13,  1  N'. 
Y.  Supp.  738;  Pervangher  v.  Union  Casual 
ty  t  Surety  Co.  86  Miss.  31,  37  So.  461; 
Bailey  v.  Interstate  Casualty  Co.  8  App- 
Div.  127,  40  N.  Y.  Supp.  513;  Rodcy  r. 
Travelers'  Ins.  Co.  3  N.  M.  643,  9  Pao.  348; 
Taylor  v.  General  Acci.  Assur.  Corp.  208  P»- 
439,  57  Atl.  830;  Stout  v.  Pacific  Mut.  L 
Ins.  Co.  130  Cal.  471,  62  Pac.  732;  I'nittd 
States  Mut.  Acci.  Asso.  v.  Barry,  131  U.  £ 
100,  33  L.  ed.  60,  9  Sup.  Ct.  Rep.  755. 

The  following  authorities  are  in  conflict 
with  those  above  cited:  North  American 
Life  &  Acci.  Ins.  Co.  v.  Burrougha,  69  Pa. 
43,  8  Am.  Rep.  212;  Horsefall  v.  Pacific  Mut. 
L.  Ins.  Co.  32  Wash.  132,  63  L.R.A.  426,  98 
Am.  St.  Rep.  846,  72  I'ac.  1028;  Young  v. 
Railway  Mail  Asso.  126  Mo.  App.  325, 103 
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S.  W.  567;  Rose  ▼.  Commercial  Mut.  Acci. 
Co.  12  Pa.  Super.  Ct.  394;  Patterson  v. 
Ocean  Acci.  &  Guarantee  Corp.  26  App.  D.  C. 
46. 

ytow,  loolclng  to  the  particular  facts  here 
alleged,  we  find  the  cause  alleged  to  have 
produced  the  injury  was  a  natural  and  or- 
dinary movement.  Complainant  was  lying 
quietly  on  the  bed,  and  called  to  his  wife 
to  bring  him  the  Nashville  Banner  that  he 
might  read  it.  He  then  reached  for  the 
paper  and  raised  it  above  his  head,  and  the 
light  was  turned  on,  when  he  found  he  had 
lost  the  sight  of  his  left  eye.  He  was  in- 
formed by  his  physician  that  the  loss  of 
the  eye  was  due  to  the  fact  that  in  his 
weakened  condition,  resulting  from  the  pur- 
gative he  had  taken,  he  raised  his  hand  sud- 
denly to  get  the  paper,  and  that  his  blood 
pressure  was  strong  and  rushed  to  his  head, 
causing  a  blood  rupture  of  the  retina,  there- 
by destroying  his  sight.  The  weakened  con- 
dition due  to  the  purgative  was  not  acci- 
dental, nor  was  the  excessive  blood  pressure; 
both  being  physical  conditions  produced 
from  natural  causes.  The  movement  of 
the  hand  suddenly  to  get  the  paper  was 
executed  exactly  as  intended.  It  was  a 
simple  and  ordinary  movement.  The  rush- 
ing of  the  blood  with  excessive  'pressure. 


rupturing  the  retina,  was  therefore  caused 
by  natural  means.  While  the  result  was 
not  foreseen,  the  causes  producing  that  result 
Were  not  accidental.  It  is  well  in  line  with 
the  cases  above  cited  sustaining  the  majori- 
ty rule,  which  we  adopt.  This  rule  affords 
a  reasonable  interpretation  of  the  contract. 

The  position  here  taken  is  not  in  conflict, 
as  we  view  it,  with  the  opinion  of  our  court 
in  Accident  Ins.  Co.  v.  Bennett,  90  Tenn. 
266,  25  Am.  St.  Rep.  685,  16  S.  W.  723, 
when  the  facts  of  that  case  are  properly 
considered. 

We  deem  it  unnecessary  to  pass  upon  the 
next  point  raised  by  demurrer,  namely,  that 
if  the  injury  may  be  said  to  have  resulted 
through  accidental  means,  yet  it  did  not  so 
result  "directly,  independently,  and  exclu- 
sively of  all  other  causes,"  The  learned 
chancellor  sustained  the  demurrer  in  this 
respect  also,  and  there  is  strong  authority 
for  his  position.  But,  inasmuch  as  the  fore- 
going is  decisive  of  the  case,  and  the  ques- 
tion of  proximate  cause  and  what  contribut- 
ing facts  would  be  too  remote  to  be  consid- 
ered as  entering  into  the  accidental  means 
producing  the  injury  must  depend  upon  the 
facts  of  each  case,  discussion  on  that  point 
is  omitted. 

Affirmed. 


WISCONSIN  SUPREME  COURT. 

F.  W.  COOMBS,  Respt., 

V. 

SOUTHERN  WISCONSIN  RAILWAY 
COMPANY,  Appt. 

(—  Wis.  — ,  155  N.  W.  922.) 

Carrier  —  duty  of  passenger  to  leaTe 

Testibnle. 

A  street  car  passenger  cannot  recover 
damages  for  the  attempt  of  the  conductor 
to  eject  him  from  the  car  because  of  his 
refusal  to  comply  with  the  conductor's  re- 
quest to  obey  a  rule  forbidding  passengers 
to  stand  in  the  vestibule,  if  there  is  in  fact 
standing  room  in  the  aisle,  although  from 
the  TCBtibnle  the  aisle  appears  to  be  filled 
with  passengers. 
For  other  caa«s,  «4«  Carries,  II.  h,  2,  tn 

Dig.  1-52  A'.  8. 

(January  11,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Circuit  Court  for  Dane  County 
in  plaintifTs  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  an  attempted 


Note. —  As  to  ejection  of  passenger  for 
refusal  to  comply  with  rule  or  direction  of 
carrier   as   to  place   on   car   or   train,   see 
annotation  following  this  case,  post,  642. 
l,.R.A.19ieD. 


wrongful  ejection  of  plaintiff  from  a  street 
car  by  defendant's  servant.    Reversed. 

Statement  by  Slebecker,  J.: 

This  is  an  action  to  recover  damages  for 
injuries  alleged  to  have  been  caused  by  an 
attempted  wrongful  ejection  of  plaintiff  by 
one  of  defendant's  conductors  from  a  street 
car.  Plaintiff  alleges  that  his  hand  was  cut 
and  torn,  and  that  he  suffered  great  morti- 
fication and  injury  to  his  feelings  by  reason 
of  such  unlawful  assault  and  battery. 

The  defendant  operates  a  street  car  sys- 
tem in  the  city  of  Madison.  The  plaintiff, 
a  man  about  forty-four  years  of  age,  board- 
ed one  of  defendant  company's  "pay  as  you 
enter"  street  cars,  at  the  corner  of  IngersoU 
and  Jenifer  streets  of  the  city..  Five  other 
persons  boarded  the  oar  at  this  point.  The 
plaintiff  was  the  last  of  this  group  of  per- 
sons to  step  into  the  vestibule  of  the  car. 
The  other  passengers  paid  their  fares  and 
passed  from  the  vestibule  into  the  car.  The 
plaintiff,  after  paying  his  fare,  stepped  back 
into  the  left-hand  portion  of  the  rear  vesti- 
bule and  remained  standing  there.  The  con- 
ductor asked  the  plaintiff  to  step  into  the 
car,  but  the  plaintiff  indicated  that  there 
was  no  room  in  the  car,  and  stated  that  he 
would  remain  where  he  was.  The  conduc- 
tor then  told  plaintiff  to  step  into  the  car 
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or  get  off,  and  th&t,  if  plaintiff  did  neither, 
he  would  stop  the  car  and  eject  plaintiff. 
The  plaintiff  made  no  response  to  this  re- 
mark of  the  conductor,  but  declined  to  step 
into  the  car.  The  evidence  is  not  clear  as 
to  whether  the  conductor  attempted  to  eject 
plaintiff  at  the  next  crossing  (Brearly 
street)  or  at  the  following  crossing  (Liv- 
ingston street).  The  testimony  as  to  the 
number  of  people  standing  in  the  aisle  of 
the  car  varies  widely.  One  witness  esti- 
mates it  as  high  as  from  twelve  to  fifteen; 
while  other  witnesses  estimate  it  at  a  less 
number.  The  conductor  stopped  the  car  at 
one  of  these  crossings  and  told  the  plaintiff 
to  get  inside  or  he  would  put  him  off. 
Plaintiff  refused  to  step  into  the  car,  where- 
upon the  conductor  signaled  for  the  motor- 
man  to  come  to  the  rear  platform,  and  then 
took  hold  of  plaintiff  and  attempted  to  eject 
him  from  the  car.  He  did  not  succeed  be- 
cause of  the  resistance  offered  by  the  plain- 
tiff. The  motorman  advised  letting  the 
matter  rest  for  the  present  and  reporting 
it  to  the  Inspector  upon  reaching  the  busi- 
ness district  of  the  city.  The  conductor 
then  desisted  in  his  effort,  and  the  plaintiff 
rode  about  a  mile  to  his  destination  in  the 
rear  vestibule,  where  the  conductor  reported 
the  entire  matter  to  the  inspector.  The 
evidence  tends  to  show  that  several  passen- 
gers got  on  the  car  within  the  next  two  or 
three  blocks  after  the  plaintiff  had  boarded 
the  car,  while  only  a  possible  two  left  the 
car,  and  that  all  of  these  passengers  found 
standing  room  inside  of  the  car.  It  also 
appears  that  there  was  standing  room  in 
the  aisle  of  the  car  for  at  least  eight  to 
ten  more  passengers  when  plaintiff  was  re- 
quested to  step  into  the  car,  though  the  aisle 
appeared  to  be  filled  near  the  entrance  where 
the  plaintiff  stood. 

The  court  submitted  the  case  to  the  jury, 
who  rendered  a  special  verdict  finding:  (1) 
That  Mr.  Coombs  under  the  circumstances 
was  not,  as  a  reasonably  prudent  man,  re- 
quired to  step  into  the  car  when  asked  to  do 
so  by  the  conductor;  (2)  that  the  conduct- 
or used  more  force  than  was  reasonably 
necessary  to  eject  plaintiff  from  the  car; 
(3)  that  the  conductor  was  actuated  by 
malice  and  vindictiveness  In  attempting  to 
eject  the  plaintiff;  (4)  that  the  defendant 
company  ratified  such  malicious  and  vin- 
dictive action;  (5)  that  such  malicious  or 
vindictive  action  on  the  part  of  the  con- 
ductor was  not  within  the  scope  of  his  em- 
ployment; (6)  assessed  plaintiff's  compensa- 
tory damages  at  $350;  and  (7)  assessed 
plaintiff's  punitory  damages  at  $50.  The 
court  denied  the  right  to  punitory  dam- 
ages, and  judgment  was  entered  for  the 
plaintiff  in  the  sum  of  $350  compensatory 
damages,  together  with  the  costs  and  dis- 
L.R.A.1916D. 


I  bursements  of  this  action.    From  such  judg- 
ment, this  appeal  is  taken. 

Messrs.  Jones  &  Schnbrlng,  for  appel- 
lant: 

It  is  the  duty  of  the-  person  in  charge 
of  a  car  to  enforce  a  rule,  and  for  the  pas- 
senger to  submit  to  its  enforcement,  and  no 
liability  against  the  defendant  arises  from 
such  enforcement. 

Yorton  v.  Milwaukee,  L.  8.  &  W.  R.  Co. 
54  Wis.  234,  41  Am.  Rep.  23,  11  N.  W.  482, 
8  Am.  Neg.  Cas.  678;  Montgomery  v.  Buf- 
falo R.  Co.  165  N.  y.  139,  58  N.  E.  770,  9 
Am.  Neg.  Rep.  124;  Kiley  v.  Chicago  City 
R.  Co.  189  111.  384,  62  LJl_A.  626.  82  Am. 
St.  Rep.  460,  59  N.  E.  794,  9  Am.  Neg.  Rep. 
476;  Dobbins  v.  Little  Rock  R.  &  Electric 
Co.  79  Ark.  85,  95  8.  W.  794,  9  Ann.  Cas. 
84;  Central  of  Georgia  R.  Co.  v.  Motes,  117 
Ga.  923,  62  LJIA.  507,  97  Am.  St.  Rep.  223, 
43  S.  E.  990, 14  Am.  Neg.  Rep.  13. 

Where  a  passenger  violates  a  reasonable 
rule  and  the  conductor  has  the  right  to  eject 
him,  and  is  proceeding  to  do  so  in  a  lawful 
manner,  the  passenger  has  no  right  to  resist, 
and  if  in  doing  so  he  receives  injury,  he 
will  have  no  one  to  blame  but  himself. 

Yorton  v.  Milwaukee,  L.  S.  &  W.  R.  Co. 
54  Wis.  -234,  41  Am.  Rep.  23,  11  N.  W.  482. 
8  Am.  Neg.  Caa.  678;  McMillan  v.  Federal 
Street  &  P.  V.  Pass.  R.  Co.  172  Pa.  523,  33 
Atl.  560;  Townsend  v.  New  York  C.  &  H. 
R.  R.  Co.  56  N.  Y.  295,  15  Am.  Rep.  419,  8 
Am.  Neg.  Cas.  531 ;  Murphy  v.  Union  R.  Co. 
118  Mass.  228,  8  Am.  Neg.  Cas.  405;  Pitts- 
burgh, C.  C.  &  St.  L.  R.  Co.  V.  Daniels,  90 
111.  App.  164;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Moody,  —  Tex.  Civ.  App.  — ,  22  S.  W.  1009; 
Ft.  Clark  Street  R.  Co.  t.  Ebaugh,  49  111. 
App.  582;  6  Cyc.  564;  Hall  v.  Memphis  & 
C.  R.  Co.  16  Fed.  67 ;  Monnier  v.  New  York. 
C.  &  H.  R.  R.  Co.  175  N.  Y.  281,  62  L.R.A. 
357,  96  Am.  St.  Rep.  619,  67  N.  E.  669.  14 
.4.m.  Neg.  Rep.  423;  Pennsylvania  R.  Co. 
V.  Connell,  112  111.  295,  54  Am.  Rep.  238; 
Chicago  t  E.  I.  R.  Co.  v.  Casazza,  83  111. 
App.  421;  Illinois  C.  R.  Co.  v.  Louthan,  80 
111.  App.  579;  Pullman  Palace  Car  Co.  v. 
Lee,  49  III.  App.  76;  Randell  v.  Chicago,  R. 
I.  A.  P.  R.  Co.  102  Mo.  App.  342,  76  S.  W. 
493;  Peoria  ft  P.  Terminal  R.  Co.  v.  Hoerr, 
120  III.  App.  65;  Morrill  v.  Minneapolis 
Street  R.  Co.  103  Minn.  362,  123  Am.  St. 
Rep.  341,  115  N.  W.  395;  Kiley  v.  Chicago 
City  R.  Co.  189  HI.  384,  52  L.R.A.  626,  82 
Am.  St.  Rep.  460,  59  N.  E.  794,  9  Am.  Neg 
Rep.  476. 

Messrs.  Olln,  Batler,  Stebblns,  A 
Stroud,  for  respondent: 

No  rule  of  defendant  justified  the  con- 
ductor in  threatening  and  attempting  to 
eject  plaintiff  under  the  circumstances  of 
this  case. 
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Plaintiff  could  not  reasonably  be  required 
to  force  a  passage  into  defendant's  car. 

Ward  ▼.  Chicago,  M.  &  St.  P.  R,  Co.  102 
Wis.  215,  78  N.  W.  442;  Bass  v.  Cajicago  & 
N.  W.  R.  Co.  36  Wis.  461,  17  Am.  Rep.  495. 

Plaintiff  was  justified  in  resisting  tlie 
efforts  of  defendant's  condnctor  to  throw 
him  off  the  car. 

Huggard  v.  Chicago  M.  &.  St.  P.  R.  Co. 
158  Wis.  1,  147  N.  W.  1020;  Bass  v.  Chi- 
cago &  N.  W.  R.  Co.  supra;  English  v.  Dela- 
ware &,  H.  Canal  Co.  66  N.  Y.  454,  23  Am. 
Rep.  69;  Ellsworth  v.  Chicago,  B.  &,  Q.  R. 
Co.  95  Iowa,  98,  29  L.R.A.  173,  63  N.  W. 
584,  8  Am.  Neg.  Caa.  252;  McDonald  T.  Cen- 
tral R.  Co.  72  N.  J.  L.  280,  2  L.R.A.(N.S.) 
605,  111  Am.  St.  Rep.  672,  62  Atl.  405,  19 
Am.  Neg.  Rep.  378;  Louisville,  X.  A.  4  C. 
R.  Co.  V.  Wolfe,  128  Ind.  347,  25  Am.  St. 
Rep.  436,  27  N.  E.  606;  Hufford  v.  Grand 
Rapids  &  I.  R.  Co.  63  Mich.  118,  18  N.  W. 
580,  8  Am.  Neg.  Cas.  430;  New  York,  L. 
E.  *  W.  R.  Co.  V.  Winter,  143  U.  S.  60, 
73,  36  L.  ed.  71, 12  Sup.  Ct.  Rep.  356,  8  Am, 
Neg.  Cas.  600. 

Resistance  on  the  part  of  a  passenger  to 
an  attempted  wrongful  ejectment  in  no  wise 
prevents  his  recovery  for  all  indignities, 
humiliation,  and  injuries  to  his  feelings 
which  he  may  have  suffered;  but  such  re- 
sistance may  be  oonsidered  only  in  mitiga- 
tion of  damages  suffered  by  reason  of  such 
resistance. 

Hall  v.  Memphis  &  C.  R.  Co.  15  Fed.  57; 
Pennsylvania  R.  Co.  v.  Connell,  112  111.  295, 
64  Am.  Rep.  238;  Kiley  v.  Chicago  City  R. 
Co.  189  111.  384,  52  LJl.A.  626,  82  Am.  St. 
Rep.  460,  59  N.  E.  794,  9  Am.  Neg.  Rep.  476. 

Stebecker,  J.,  delivered  the  opinion  of 
the  court: 

The  defendant  company  had  adopted  the 
following  as  one  of  its  regulations  for  the 
conduct  of  its  business:  "The  conductor 
shall  request  passengers  to  enter  the  car  and 
move  forward,  endeavoring  to  keep  the  rear 
platform  clear  at  all  times." 

Mr.  Montgomery,  vice  president  and  su- 
perintendent, testified  that  this  rule  was 
promulgated  and  enforced  to  promote  safety 
of  passengers  and  efficiency  in  service  in  the 
conduct  of  the  business.  An  orderly  and 
expeditions  management  is  essential  to  car- 
ry on  a  street  car  business,  and  the  require- 
ments imposed  on  passengers  by  this  rule 
tend  to  promote  these  .objects.  Yorton  v. 
Milwaukee,  L.  S.  &  W.  R.  Co.  54  Wis.  234, 
41  Am.  Rep.  23,  11  N.  W.  482,  8  Am.  Neg. 
Cas.  678;  Bass  v.  Chicago  &  N.  W.  R.  Co.  36 
Wis.  450,  17  Am.  Rep.  495.  The  provisions 
of  the  regulation  are  therefore  proper  and 
reasonable,  and  passengers  must  conform 
therewith  under  all  circumstances  and  con- 
ditions, that  its  requirements  can  be  reason- 
ably enforced.  The  question  arises:  Was 
L.R.A.1916D. 


the  plaintiff  justified  in  refusing  to  comply 
with  the  conductor's  attempted  enforcement 
of  the  rule  at  the  time  here  in  question?  It 
was  held  in  the  Yorton  Case  that  the  con- 
ductor in  charge  of  a  railroad  passenger 
train  had  the  right  to  eject  a  passenger 
from  the  car  when  such  passenger  refuses  to 
comply  with  a  reasonable  regulation  that  is 
sought  to  be  enforced  for  the  proper,  safe, 
and  efficient  conduct  of  the  business.  Re- 
sponsibility for  the  enforcement  of  such 
regulation  must  rest  with  those  who  are  in 
control  of  the  business.  In  this  case  such 
duty  was  imposed  on  the  conductor  who  was 
in  charge  of  the  car,  and  it  devolves  upon 
passengers  to  comply  with  the  conductor's 
enforcement  of  the  rule  if  they  can  reason- 
ably do  so. 

"In  such  cases,  as  in  others,  it  would  not 
comport  with  the  comfort  and  convenience 
of  the  passengers,  nor  always  with  their 
safety,  for  some  of  them  to  assert  their 
rights  with  a  strong  hand.  And  the  safety 
and  comfort  of  the  passengers  generally 
are  not  to  give  way  to  the  safety  or  con- 
venience of  one  or  of  a  few."  Bass  Case,  36 
Wis.  462,  17  Am.  Rep.  405. 

It  is  plain  that  the  conductor  of  the 
street  car  in  question  was  vested  with  au- 
thority of  the  company  to  enforce  the  pro- 
visions of  this  regulation,  and  that  it  was 
incumbent  on  plaintiff  to  comply  with  the 
conductor's  request  to  step  into  the  car,  un- 
less the  facts  and  circumstances  of  the  case 
show  that  he  could  not  do  so.  The  trial 
court  submitted  the  inquiry  to  the  jury 
whether  the  plaintiff  "ought,  as  a  reason- 
ably careful  and  prudent  person,  to  have 
entered  the  car"  when  the  conductor  re- 
quested him  to  do  so.  This  direction  to  the 
jury  is  the  equivalent  of  vesting  the  plain- 
tiff with  the  right  to  determine  whether  or 
not  ordinary  care  and  prudence  required 
him  to  comply  with  Uie  regulation  under 
the  facts  and  circumstances,  and  runs  - 
counter  to  the  right  and  authority  of  the 
conductor  to  enforce  the  regulation.  The 
facts  and  circumstances  shown  by  the 
record  did  not  justify  plaintiff  to  refuse  to 
comply  with  the  request  of  the  conductor 
to  step  into  the  car.  It  appears  without 
contradiction  that  the  car  in  question  had 
an  inside  aisle  capacity  of  standing  room 
for  at  least  thirty  passengers,  and  that,  at 
the  most,  not  to  exceed  fifteen  passengers 
occupied  this  space  when  plaintiff  refused 
to  comply  with  the  regulation.  It  also  ap- 
pears that  the  four  passengers  who  entered 
the  car  with  the  plaintiff  readily  passed 
into  the  aisle,  and  that  other  passengers 
entered  the  aisle  immediately  after  plaintiff 
refused  to  comply  with  the  conductor's  re- 
quest, and  occupy  room  which  had  not  been 
occupied  by  passengers  leaving  the  car.    It 
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is  obvious  tbat  there  was  standing  room  for 
plaintiff  in  the  aisle  of  the  car  when  the 
conductor  requested  him  to  step  in.  Under 
the  conditions  it  was  his  duty  to  comply 
with  the  conductor's  request  or  leave  the 
car,  and  his  wilful  refusal  to  do  either 
authorized  the  conductor  to  remove  him 
from  the  car,  and  the  attempted  ejection 
under  the  circumstances  was  not  an  unlaw- 
ful act  on  the  part  of  the  conductor.  It  is 
manifest  that  the  conductor  wholly  failed 


to  use  sufficient  force  to  overcome  plaiatiiT* 
resistance,  and  that  plaintiff  made  no  case- 
for  a  wanton  and  reckless  assault  upon  him. 

It  is  considered  that  the  evidence  fails  tO' 
establish  a  cause  of  action,  and  that  the 
complaint  must  be  dismissed. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  to  the  Circuit 
Court,  with  direction  to  award  judgment 
dismissing  plaintiff's  complaint. 


Annotatioifr— Carriers:  ejection  of  passenger  for  refusal  to  comply  witk 
rule  or  direction  of  carrier  as  to  place  on  car  or  train. 


Various  other  questions  arising  from 
the  ejection  of  passengers  are  treated  in 
notes  cited  in  the  Index  to  L.R.A.  Notes, 
under  the  title,  "Carriers,"  subtitle, 
"Ejection." 

As  to  duty  of  carrier  to  provide  pas- 
senger with  seat,  see  note  to  Cave  v. 
Seaboard  Air  Line  B.  Co.  L.R.A.1915B, 
915. 

Generally  speaking,  it  is  the  undoubted 
right  of  carriers  of  passengers  to  make 
reasonable  rules  and  regulations  for  the 
proper  conduct  of  their  business  and  for 
the  safety  and  comfort  of  their  pas- 
sengers, and  it  is  equally  well  established 
that,  for  noncompliance  with  a  reason- 
able rule  of  the  carrier  regarding  tickets 
or  personal  behavior,  a  passenger  may 
be  ejected  from  the  carrier's  conveyance, 
provided  such  ejection  be  effected  at  a 
proper  place  and  in  the  proper  manner. 
5  B.  C.  L.  §  752.  If,  however,  in  eject- 
ing a  passenger  for  the  violation  of  a 
rule  or  regulation,  a  servant  uses  more 
force  than  is  necessary,  the  carrier  will 
generally  be  liable  for  resulting  injuries. 

A  regulation  forbidding  passengers  to 
stand  upon  the  front  platform  being  rea- 
sonable and  proper,  it  is  the  duty  of  a 
passenger  who  is  standing  on  the  plat- 
form to  go  inside  the  car,  if  there  is 
standing  room  inside,  although  there  are 
no  vacant  seats;  and  if  a  passenger  re- 
fuses to  comply  with  such  request  when 
there  is  room  inside  the  car  which  can 
conveniently  be  reached,  the  servants  of 
the  company  may  lawfully  eject  him 
from  the  car.  Dobbins  v.  Little  Bock 
B.  &  Electric  Co.  (1906)  79  Ark,  85,  95 
S.  W.  794,  9  Ann.  Cas.  84. 

So,  a  conductor  may  without  excessive 
force  expel  a  passenger  from  a  street 
car,  who  is  standii^  on  the  platform  in 
violation  of  a  regulation,  although  the 
passenger  gives  as  an  excuse  that  he  is 
nauseated  and  liable  momentarily  to 
vomit.  Montgomery  v.  Buffalo  B.  Co. 
(1900)  165  N.  Y.  139,  58  N.  E.  770,  9 
L.R.A.1916D. 


Am.  Neg.  Bep.  124,  affirming  (1897)  24 
App.  Div.  454,  48  N.  Y.  Supp.  849. 

On  an  appeal  in  this  case,  the  court 
of  appeals  (1900)  165  N.  Y.  139,  58  N. 
E.  770,  9  Am.  Neg.  Bep.  124,  rejected  the 
contention  of  counsel  for  plaintiff  that,, 
conceding  the  reasonableness  of  the  rule 
forbidding  passengers  to  ride  on  the 
platform,  the  question  whether  or  not  it 
was  reasonable  to  enforce  it  on  the  par- 
ticular occasion  in  view  of  the  plaintiff's 
condition  was  a  question  for  the  jury. 
Gray,  J.,  said:  "I  am  unable  to  assent 
to  the  proposition.  I  think  that,  if  the 
rule  was  a  reasonable  one,  the  passenger- 
was  bound  to  submit  to  it,  and  that  it 
was  the  duty  of  the  conductor  to  enforce 
it.  Therefore,  in  ejecting  him  from  the 
car  upon  his  refusal  to  submit,  the  con- 
ductor was  acting  lawfully  in  the  dis- 
charge of  his  duty.  The  passenger,  by 
his  conduct,  had  forfeited  his  right  to- 
be  carried  any  further.  .  .  .  The 
plaintiff,  if  in  the  physical '  condition: 
described  by  him  upon  the  day  in  ques- 
tion, was  not  obliged  to  travel  upon  the- 
defendant's  street  car;  but  if  he  chose 
to  do  so,  he  was  bound  to  submit  to  its 
regulations.  He  has  no  sufficient  reason 
in  law  for  complaining  because  the  con- 
ductor performed  his  duty  and  compelled 
him  to  leave  the  car." 

In  Coombs  v.  feotrrHERN  Wisoonsin' 
B.  Co.  ante,  539,  the  passenger  was  not 
justified  in  refusing  to  comply  with  the 
rule  forbidding  passengers  to  stand  on 
the  rear  platform,  although  from  the 
vestibule  the  aisle  appeared  to  be  filled 
with  passengers ;  and  the  conductor  in  at- 
tempting to  eject  him  wholly  failed  to 
use  sufficient  force  to  overcome  the  pas- 
senger's resistance,  so  that  no  case  for 
a  wanton  and  reckless  assault  was  made 
out. 

In  Ft.  Clark  Street  B.  Co.  v.  Ebaugh 
(1893)  49  HI.  App.  582,  a  passenger,  in 
violation  of  a  rule  of  the  company,  took 
a  position  on  the  rear  platform  of  an. 
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electric  car  when  there  was  plenty  of 
standing  room  within  and  the  aisle  was 
clear;   the  conductor  told  him  he  must 
either  go  in  the  car  or  get  off,  and  re- 
fused   to    proceed   until    the   passenger 
should  comply;  the  latter  thereupon  left 
the  car,  no  violence  being  used  toward 
him.     The   court   said:     "It   is   difficult 
for  us  to  understand  upon  what  theory 
the  plaintiff  is  entitled  to  damages.  The 
rule  which  he  refused  to  comply  with, 
and  because  of  the  enforcement  of  which 
he  was  denied  passage  on  the'  car,  was 
established  for  the  safety  of  passengers 
and  the  convenience  of  employees  oper- 
ating the  car.    It  was  a  reasonable  and 
proper  mle.    He  saw  fit  to  stand  out  in 
defiance  of  it,  evidently  from  sheer  stub- 
bornness, or  to  invite  an  assault  from 
the  conductor.    A   street   car  company 
has  the  right  to  require  of  passengers 
the  observance  of  all  reasonable  rules 
tending  to  promote  the  safety  and  con- 
venience of  passengers  and  the  suceess- 
fnl  conduct  of  its  business.     So  long  as 
a  passenger  observes  such  rales,  the  com- 
pany is  bound  to  carry  him;  but  when 
he  wantonly  refuses  to  obey  them,  the 
eompany  has  the  right  at  once  to  expel 
him,  using  no  more  force  than  may  be 
necessary    for    that    purpose.      Appellee 
contends    that    he    had    not    sufficient 
knowledge    of    the    rule.    We    do    not 
think  it  was  necessary  for  the  conductor 
to  have  exhibited  a  rule,  or  told  appellee 
in  terms  that  the  company  had  adc^ted 
sueh  a  one." 

So,  a  recovery  was  denied  in  McMillan 
r.  Federal  Street  &  P.  V.  Pass.  R.  Co. 
(1896)  172  Pa.  623,  33  Atl.  560,  where 
a  passenger  knowing  of  the  rule  forbid- 
ding passengers  to  stand  on  the  plat- 
form refused  to  comply  with  the  con- 
doctor's  request  to  go  inside  the  ear, 
where  vacant  seats  were  pointed  out  to 
him  and,  upon  being  asked  by  the  con- 
dactor  how  far  he  was  going,  merely 
said,  "Not  far,"  whereupon  the  conduc- 
tor pat  him  off,  placing  his  foot  in  such 
a  position  that  he  could  not  again  get 
on  the  ear,  although  he  did  not  strike  or 
kick  him.  The  court  said:  "The  rule 
of  the  company  was  a  reasonable  one,  in- 
tended to  seenre  the  safety  and  comfort 
of  passengers.  It  was  the  duty  of  the 
plaintiff  to  obey  it,  and  the  right  of  the 
company  to  enforce  it.  Cases  might 
arise  in  which  it  would  seem  that  the 
rule  should  not  be  rigidly  enforced,  or 
an  immediate  compliance  with  it  re- 
qoired,  as  where  the  passenger  was  at 
the  point  of  alighting  and  his  presence 
for  a  few  moments  on  the  platform 
would  not  endanger  or  inconvenience 
L.R.A.1916D. 


anyone.  But  the  necessity  for  the  en- 
forcement of  the  rule  is  not  to  be  de- 
termined by  the  passenger.  A  rule  that 
might  be  suspended  at  his  will  would 
cease  to  be  a  rule.  The  management  of 
the  car  in  all  matters  which  relate  to  the 
conduct  of  passengers  is  with  the  con- 
ductor, and  ordinarily  the  enforcement 
or  suspension  of  a  rule  must  rest  with 
him.  A  passenger  in  *any  event  would 
have  no  right  to  complain  of  the  en- 
forcement of  a  reasonable  rule,  unless 
he  had  stated  to  the  conductor  an  ade- 
quate reason  for  its  suspension  in  his 
case.  This  the  plaintiff  did  not  do.  He 
testified  that  he  told  the  conductor  that 
he  was  not  going  far  enough  'to  justify* 
hiip  in  going  into  the  car,  because  if  he 
went  in  and  sat  down  he  would  have  to 
come  right  out  again;  that  he  would  be 
at  his  stopping  place,  and  there  was  no 
use  in  his  going  in;  that  he  'was  not 
going  far  enough  to  go  in,'  and  'it  was 
not  worth  while  to  go  in.'  When  asked 
by  the  conductor  how  far  he  was  going 
his  only  reply  was,  'Not  far.'  This  was 
coupled  with  the  assertion  that  he  would 
not  go  in.  His  statement  that  he  was 
not  going  far,  with  his  refusal  to  say 
how  far,  gave  the  conductor  no  informa- 
tion. He  might  have  meant  a  square  or 
a  mile.  That  he  rode  some  distance 
daring  the  controversy  before  the  car 
was  stopped,  and  afterwards  attempted 
to  get  on  and  finish  his  journey,  cast 
serious  doubt  upon  his  good  faith,  and 
confirmed  the  suspicion  of  want  of 
candor  which  his  previous  conduct  had 
indicated.  He  undertook  to  make  him- 
self the  judge  of  the  necessity  for  the 
enforcement  of  the  rule.  In  this  he 
was  wrong." 

So,  where  a  person  was  ejected  from 
the  platform  and  steps  of  a  passenger 
coach,  the  court,  in  Whittington  v. 
Philadelphia,  B.  &  W.  R.  Co.  (1915)  — 
DeL  — ,  93  Atl.  563,  instructed  the  jury 
that  if  plaintiff  refused  to  pay  the  cus- 
tomary and  usual  fare,  or  refused  to 
comply  with  the  rule  of  the  company 
that  passengers  should  not  stand  on  the 
platforms  of  the  cars  while  the  train  was 
in  motion,  or  both,  the  conductor  in 
charge  of  the  train  had  the  right  to 
eject  her  from  the  train,  and  prevent  her 
from  again  boarding  it,  provided  in  do- 
ing so  he  used  no  more  force  than  was. 
necessary. 

It  is  held  in  Kirk  v.  Seattle  Electric 
Co.  (1910)  58  Wash.  283,  31  L.R.A. 
(N.S.)  991,  108  Pac.  604,  that  a  pas- 
senger on  a  street  car  who  refuses  to 
obey  a  rule  forbidding  riding  on  the 
platform  loses  his  rights  as  a  passenger, . 
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including  the  right  to  a  transfer  to  an- 
other car. 

It  seems  that  a  custom  on  the  part  of 
a  street  railway  company  to  permit  pas- 
sengers to  ride  in  the  vestibules  of  cars 
is  immaterial  on  the  question  of  due 
care  of  a  passenger  in  refusing  to  obey 
a  direction  of  the  conductor  to  go  inside 
the  car  in  accordance  with  a  rule  of  the 
company,  since,  upon  notice  of  intention 
to  enforce  the  rule,  the  custom  ceases 
to  operate;  and  one  who  has  paid  his 
fare  and  been  received  as  a  passenger  on 
a  crowded  street  ear  has  not,  as  matter 
of  law,  a  right  to  ride  in  the  vestibule 
against  the  order  of  the  conductor,  until 
he  can  with  reasonable  diligence  gain 
admission  inside  the  car,  but  he  must 
comply  with  the  request  either  to  go  in- 
side or  to  get  off  the  car.  Liversidge  v. 
Berkshire  Street  R.  Co.  (1911)  210 
Mass.  234,  36  L.E.A.(N.S.)  993,  96  N. 
E.  665. 

On  the  other  hand,  if  a  conductor,  in 
ejecting  a  passenger  who  is  standing  on 
the  front  platform  of  a  street  car  in 
violation  of  a  rule  of  the  company,  acts 
so  negligently  or  maliciously  as  to  in- 
jure the  passenger,  the  company  will  be 
liable.  Meyer  v.  Second  Avenue  R.  Co. 
(1861)  8  Bosw.  (N.  T.)  305. 

So,  without  reference  to  any  rule  or 
regulation,  a  carrier  was  held  liable  in 
Moritz  V.  Interurban  Street  R.  Co.  (1903) 
84  N.  Y,  Supp.  162,  where  a  motorman 
struck  a  passenger  violently  in  the  chest 
as  he  ordered  him  off  the  steps  of  a 
street  car. 

Where  a  passenger  was  riding  without 
objection  upon  the  front  platform  of  a 
street  car,  and  the  driver  threw  him 
off  because  he  "rang  up  the  conductor," 
the  company  was,  in  Lyons  v.  Broad- 
way &  7th  Ave.  R.  Co.  (1890)  32  N.  Y. 
S.  R.  232, 10  N.  Y.  Supp.  237,  held  liable; 
the  court  observing  that  the  driver  was 
in  charge  of  the  front  platform  of  the 
ear,  had  the  pwwer  to  keep  any  improper 
person  from  it,  and  had  the  right  to 
put  any  disorderly  person  off  it.  He 
was  not  bound  to  ask  the  conductor  to 
do  this,  or  consult  him  about  doing  it. 
If  he  put  the  wrong  person  off,  it  was  a 
mistake  for  which  the  master  was  liable. 
Having  the  power,  as  servant  of  the 
corporation,  to  expel  improi)er  persons 
from  the  platform,  and  the  master  being 
liable  for  his  mistakes  committed  in  the 
exercise  of  this  authority,  the  defendant 
is  answerable  though  the  act  was  wil- 
fully done.  Nothing  is  said  in  this  case 
al>out  any  rule  forbidding  passengers  to 
ride  on  the  platform. 
L.R.A.1916D. 


In  Smith  v.  Manhattan  R.  Co.  (1892) 
18  N.  Y.  Supp.  759,  a  passenger,  having 
paid  his  fare  to  a  certain  station,  board- 
ed a  train  by  leaping  on  the  rear  plat- 
form, in  violation  of  a  rule  of  the  com- 
pany; when  the  train  reached  the  next 
station  he  got  off  to  get  his  valise,  which 
had  been  tossed  on  the  platform;  he 
then  properly  entered  the  train,  where- 
upon servants  of  the  railway  company 
attempted  to  eject  him ;  the  railway  com- 
pany was  held  liable  for  the  injuries  re- 
sulting from  the  attempted  ejectment, 
the  court  stating  that,  having  originally 
a  right  to  conveyance  by  that  train,  and 
being  now  on  it  by  no  breach  of  regu- 
lation or  other  misconduct,  the  attempt 
to  eject  him  was  an  utterly  inexcusable 
outrage,  for  which  the  defendant  might 
well  have  been  chastised  by  a  much 
heavier  verdict  than  that  of  which,  with- 
out reason,  it  complains.  The  court 
further  observed  that  the  adjudication 
that  the  wrongful  presence  of  a  pas- 
senger at  a  forbidden  locality  on  the 
vehicle  does  not  forfeit  his  right  to 
transportation  negatives  the  proposition 
that  his  right  to  carriage  when  aboard 
is  lost  by  a  breach  of  regulation  in  get- 
ting aboard. 

Where  a  passenger  standing  on  the 
back  platform  of  a  street  car  accidentiy 
stepped  on  the  end  of  the  trolley  rope, 
causing  the  pole  to  leave  the  wire,  and 
the  conductor  thereupon  violently  as- 
saulted and  ejected  him  from  the  car, 
the  company  was,  in  Tanger  v.  South- 
west Missouri  Electric  K  Co.  (1900)  85 
Mo.  App.  28,  held  liable,  the  court  stat- 
ing that,  while  the  mere  removal  of 
plaintiff  might  have  been  justifiable  or 
lawful,  yet  when  done  by  excessive  force, 
evidenced  by  violence  and  unnecessary 
beating,  it  became  unlawful,  and  gave 
plaintiff  a  cause  of  action,  though  he  was 
without  the  right  to  remain  longer  on 
the  car. 

Where  a  passenger,  while  oecupying  « 
place  on  a  vessel  in  violation  of  the 
regulation  established  for  deck  pas- 
sengers, was  ejected  therefrom  with  such 
force  as  to  seriously  injure  him,  the  car- 
rier was,  in  New  Jersey  S.  B.  Co.  v. 
'  Brockett  (1887)  121  U.  S.  637,  30  L.  ed. 
1049,  7  Sup.  Ct.  Rep.  1039,  held  liable 
on  the  ground  that  it  was  bound  to  pro- 
tect its  passengers  against  the  miscon- 
duct of  its  own  servants  engaged  in 
executing  the  contract  of  carriage  when 
acting  within  the  general  scope  of  their 
employment.  J.  D.  C. 
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rXITED  STATES  SUPREME  COURT. 

WILLIAM  TRUAX,  Sb.,  et  al.,  Appts., 

v. 

MIKE  RAICH. 

(239  U.  S.  33,  60  L.  ed.  — ,  36  Sup.  Ct. 
Rep.  7.) 

States  —  enit  ajralnst  state  officers. 

1.  A  suit  by  an  alien  to  restrain  the  at- 
torney genera]  and  county  attorney  irom 
eoforcing,  to  his  injury,  an  anti-alien  labor 
law  which  he  asserts  is  repugnant  to  the 
Federal  Constitution,  cannot  be  regarded  as 
a  suit  against  the  state. 

For  other  cotes,  see  State,  in  Dig.  1-52 
y.  S. 

Iniunction  —  restraining  criminal  pro- 
ceedings. 

2.  Equity  has  jurisdiction  to  restrain  the 
criminal  prosecution  of  an  employer  under 
an  anti-aiien  labor  law  at  the  instnitce  of 
an  alien  employee  who  alleges  that  the  act 
violates  the  Federal  Constitution,  and  that 
its  enforcement  will  result  in  his  imme- 
diate discharge  from  employment,  although 
euch  employment  may  be  one  at  will,  rather 
than  for  a  term. 

FcT  other  cases,  see  Injunction,  I,  i,  in  Dig. 

1-52  N.  S. 
Constitutional  law  ^  eqnal  protection 

of  the  laAvs  —  discrimination  against 

aliens. 

3.  The  discrimination  against  aliens  law- 
fully resident  in  the  state,  which  is  pro- 
duced by  a  statutory  provision  that  every 
employer  of  more  than  five  workers  at  any 
one  time,  "regardless  of  kind  or  class  of 
work,  or  sex  of  workers,  shall  employ  not 
Ives  than  80  per  cent  qualified  electors  or 
native-born  citizens  of  the  United  States 
or  some  subdivision  thereof,"  renders  the 
statute  invalid  under  U.  S.  Const.  14th 
-Amendment,  as  denying  the  equal  protec- 
tion of  the  laws,  and  such  statute  cannot 
be  justified  as  an  exercise  of  the  power  of 
the  state  to  make  reasonable  clasaifications 
in  legislating  to  promote  the  liealth,  safety, 
morals,  and  welfare  of  those  within  its 
jurisdiction. 

For  other  cases,  see  Constitutional  Law, 
II.  a,  2,  b,  in  Dig.  1-52  y.  8. 

(Mr.  Justice  McReynolds  dissents.) 

(November  1,  1915.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court   of   the    United 


Xote.  —  As  to  prohibiting  or  restricting 
employment  of  aliens,  see  annotation  fol- 
lowing People  V.  Crane,  post,  569. 

.\8  to  when  action  against  officers  is 
deemed  to  be  action  against  the  state,  see 
note  to  Louisville  &  X.  R.  Co.  v.  Burr,  44 
L.R.A.(N.S.)  189,  and  later  case,  Lankford 
v.  Schroeder,  L.R.A.1915F,  623,  and  foot- 
note referring  to  Lankford  v.  Platte  Iron 
Works  Co.  235  U.  S.  461,  69  L.  ed.  316,  33 
Sop.  Ct.  Rep.  173. 
LRA.1916D.  33 


States  for  the  District  of  Arizona,  enjoining 
the  enforcement  of  the  Arizona  anti-alien 
labor  law.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Leslie  C.  Hardy,  Wiley  E. 
Jones,  Attorney  General  of  Arizona, 
George  W.  Harben,  J.  Addison  Hicks, 
and  W.  B.  Cleary,  for  appellants: 

The  servant  cannot  complain,  for  the 
master,  of  a  threatened  injury  to  the  latter 
by  public  officers  of  the  state  of  Arizona, 
and  to  this  extent  an  injunction  against  the 
institution  of  criminal  proceedings  against 
the  master  at  the  instance  of  the  servant 
is  contrary  to  the  powers  of  a  court  of 
equity. 

McCabe  v.  Atchison,  T.  &  S.  F.  R.  Co.  235 
U.  S.  151,  69  L.  ed.  169,  35  Sup.  Ct.  Rep. 
69;  Davis  &  F.  Mfg.  Co.  v.  Los  Angeles,  189 
U.  S.  207,  47  L.  ed.  778,  23  Sup.  Ct.  Rep. 
408. 

The  law  in  question  is  a  Talid  exercise  of 
the  police  power  of  the  state  because  it  is 
a  law  enacted  to  preserve  the  safety  and 
welfare  of  tlie  state  and  its  citizens. 

Fatsone  v.  Pennsylvania,  232  U.  S.  138,  58 
L.  ed.  639,  34  Sup.  Ct.  Rep.  281;  Geer  v. 
Connecticut,  161  U.  S.  519,  40  L.  ed.  793,  16 
Sup.  Ct.  Rep.  600;  Blythe  v.  Hinckley,  180 
U.  S.  333,  43  L.  ed.  567,  21  Sup.  Ct.  Rep. 
390;  McCready  v.  Virginia,  94  U.  8.  391, 
24  L.  ed.  2!48;  United  States  v.  Cruikshank, 
02  U.  S.  542,  23  L.  ed.  688;  Xoble  State 
Bank  v.  Haskell,  219  U.  S.  104,  375,  66  L. 
ed.  112,  .341,  32  L.H.A.(N.S.)  1062,  1065; 
31  Sup.  Ct.  Rep.  186,  299,  Ann.  Cas.  1912A, 
487. 

Messrs.  Alexander  Britton,  'ETana 
Browne,  and  Francis  W.  Clements,  for 
appellee: 

The  14th  Amendment  to  the  Constitutioti 
of  the  United  States  is  not  confined  to  the 
protection  of  citizens  of  the  United  States, 
but  is  universal  in  its  application  to  all 
citizens  within  the  territorial  jurisdiction 
without  regard  to  any  difference  of  race, 
color,  or  nationality,  and  the  promise  of 
equal  protection  of  the  law  is  equivalent  to 
the  pledge  of  the  protection  of  equal  laws. 

Yick  Wo  V.  Hopkins,  118  U.  S.  35&-360. 
30  L.  ed.  220-226,  6  Sup.  Ct.  Rep.  1064; 
Barbier  v.  Connolly,  113  U.  S.  27-31,  28  L. 
ed.  923-925,  6  Sup.  Ct.  Rep.  357;  Missouri 
V.  Lewis  (Bowman  v.  Lewis)  101  U.  S.  22. 
23  L.  ed.  989. 

.Among  the  rights  so  guaranteed  to  resi- 
dent aliens,  as  well  as  citizens,  is  that  of 
freely  contracting  to  render  service  and  per- 
form labor,  and  to  follow  any  ordinary  law- 
ful vocation.  Xo  impediment  should  be 
interposed  to  these  rights  of  everyone,  ex- 
cept such  as  are  applied  to  the  same  pur- 
suits by  others  under  like  circumstances 
and  conditions. 
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People  V.  WilliamB,  188  N.  Y.  131,  12 
L.R.A.(N.S.)  1130,  121  Am.  St.  Rep.  854, 
81  X.  E.  778,  12  Ann.  Cas.  798;  Lockner  v. 
New  York,  198  U.  S.  45,  49  L.  ed.  937,  25 
Slip.  Ct.  Rep.  639,  3  Ann.  Cas.  1133; 
Butchers'  Union  8.  H.  &  L.  S.  L.  Co.  v. 
Crescent  City  L.  S.  L.  &  S.  H.  Co.  Ill  U.  S. 
746-762,  28  L.  ed.  585-588,  4  Sup.  Ct.  Rep. 
652;  AUgeyer  v.  Louisiana,  165  U.  S.  578,  41 
h.  ed.  832,  17  Sup.  Ct.  Rep.  427;  Powell  v. 
Pennsylvania,  127  U.  S.  678-684,  32  L.ed. 
253-256,  8  Sup.  Ct.  Rep.  992,  1267;  Slaugh- 
ter-House  Cases,  16  Wall.  36,  21  L.  ed.  394; 
Coppage  V.  Kansas,  236  U.  S.  1,  59  L.  ed. 
441,  L.RJ^.1915C,  960,  35  Sup.  Ct.  Rep.  240. 

The  law  of  Arizona  contravenes  the  14th 
Amendment  to  the  Constitution  of  the 
United  States,  and  is  not  a  proper  exercise 
of  the  police  power  of  the  state. 

People  V.  Crane,  165  App.  Div.  449,  150 
N.  Y.  Supp.  933;  Henderson  v.  New  York 
(Henderson  v.  Wickham)  92  U.  S.  259,  23 
L.  ed.  543. 

This  is  not  necessarily  a  suit  in  equity 
to  enjoin  a  criminal  proceeding,  but  in  any 
event  it  is  fully  justified  in  order  to  pre- 
vent the  invasion  of  the  rights  of  property 
of  appellee  by  tl)e  enforcement  of  an  un- 
constitutional law,  the  enforcement  of 
which  works  a  direct  injury  and  irrepara- 
ble harm,  to  him. 

Re  .Sawyer,  124  U.  S.  200,  31  L.  ed.  402, 
8  Sup.  Ct.  Rep.  482;  Reagan  v.  Farmers' 
Loan  &  T.  Co.  154  U.  S.  362,  38  L.  ed.  1014, 
4  Inters.  Com.  Rep.  560,  14  Sup.  Ct.  Rep. 
1047;  Ex  parte  Young,  200  U.  S.  123,  52  L. 
ed.  714,  13  L.R.A.(N.S.)  932,  28  Sup.  Ct. 
Rep.  441;  McCabe  v.  Atchison,.  T.  &  S.  F. 
R.  Co.  235  U.  S.  151,  59  L.  ed.  169,  35  Sup. 
Ct.  Rep.  69;  Re  Tiburcio  Parrott,  6  Sawy. 
349,  1  Fed.  481;  Cummings  v.  Missouri,  4 
Wall.  320,  18  L.  ed.  362;  Chy  Lung  v.  Free- 
man, 92  U.  S.  275,  23  L.  ed.'550. 

Mr.  Justice  Hughes  delivered  the  opin- 
ion of  the  court: 

Under  the  initiative  provision  of  the  Con- 
stitution of  Arizona  (art.  4,  §  1)  there  was 
adopted  the  following  measure  which  was 
proclaimed  by  the  governor  as  a  law  of  the 
state  on  December  14,  1914: 

.\n    Act    to    Protect    the    Citizens    of    the 
United    States    in     Their     Employment 
against  Noncitizens  of  the  United  States, . 
in  Arizona,  and  to  Provide  Penalties  and 
Punishment  for  the  Violation  Thereof. 

Be  it  enacted  by  the  People  of  the  State 
of  Arizona: 

Section  1.  Any  company,  corporation, 
partnership,  association  or  individual  who 
is,  or  may  hereafter  become  an  employer 
of  more  than  five  (5)  workers  at  any  one 
L.R.A,1916D. 


time,  in  the  state  of  Arizona,  regardless  of 
kind  or  class  of  work,  or  sex  of  workers, 
shall  employ  not  less  than  eighty  (80)  per 
cent  qualified  electors  or  native-bom  citi- 
zens of  the  United  States  or  some  subdi- 
vision thereof. 

Sec.  2.  Any  company,  corporation,  part- 
nership, association  or  individual,  their 
agent  or  agents,  found  guilty  of  violating 
any  of  the  provisions  of  this  act  shall  be 
guilty  of  a  misdemeanor,  and,  upon  convic- 
tion thereof,  shall  be  subject  to  a  fine  of 
not  less  than  one  hundred  ($100)  dollars, 
and  imprisoned  for  not  less  than  thirty 
(30)  days. 

Sec.  3.  Any  employee  who  shall  misrepre- 
sent, or  make  false  statement,  as  to  his  or 
her  nativity  or  citizenship,  shall,  upon  con- 
viction thereof,  be  subject  to  a  fine  of  not 
less  than  one  hundred  ($100)  dollars,  and 
imprisoned  for  not  less  than  thirty  (30) 
days.  Laws  of  Arizona,  1915.  Initiative 
Measure,  p.  12. 

Mike  Raich  (the  appellee),  a  native  of 
Austria,  and  an  inhabitant  of  the  state  of 
Arizona,  but  not  a  qualified  elector,  was  em- 
ployed as  a  cook  by  the  appellant  William 
Traux,  Sr.,  in  his  restaurant  in  the  city  of 
Bisbee,  Cochise  county.  Truax  had  nine  em- 
ployees, of  whom  seven  were  neither  "native 
born  citizens"  of  the  United  States  nor 
qualified  electors.  After  the  election  at 
which  the  act  was  passed  Raich  was  in- 
formed by  his  employer  that  when  the  law 
was  proclaimed,  and  solely  by  reason  of  its 
requirements  and  because  of  the  fear  of 
the  penalties  that  would  be  incurred  in 
case  of  its  violation,  he  would  be  discharged. 
Thereupon,  on  December  15,  1914,  Raich 
filed  this  bill  in  the  district  court  of  the 
United  States  for  the  district  of  Arizona, 
asserting,  among  other  things,  that  the  act 
denied  to  him  the  equal  protection  of  the 
laws  and  hence  was  contrary  to  the  l^th 
Amendment  of  the  Constitution  of  the 
United  States.  Wiley  E.  Jones,  the  attor- 
ney general  of  the  state,  and  W.  G.  (iil- 
more,  the  county  attorney  of  Cochise 
county,  were  made  defendants  in  addition 
to  the  employer  Truax,  upon  the  allegation 
that  these  officers  would  prosecute  the  em- 
ployer unless  he  complied  with  its  terms, 
and  that  in  order  to  avoid  such  a  prose- 
cution the  employer  was  about  to  discharge 
the  complainant.  Averring  that  there  was 
no  adequate  remedy  at  law,  the  bill  sought 
a  decree  declaring  the  act  to  be  unconsti- 
tutional and  restraining  action  thereunder. 

Soon  after  the  bill  was  filed,  an  applica- 
tion was  made  for  an  injunction  pendente 
lite.  After  notice  of  this  application, 
Truax  was  arrested  for  a  violation  of  the 
act,  upon  a  complaint  prepared  by  one  of 
the  assistants  in  the  oflSce  of  the  county 
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attorney  of  Cochise  eounty,  and  as  it  ap- 
peared that  by  reason  of  the  determina- 
tion of  the  officers  to  enforce  the  act  there 
was  danger  of  the  complainant's  immediate 
discharge  from  employment,  the  district 
judge  granted  a  temporary  restraining 
order. 

The  allegations  of  the  bill  were  not  con- 
troverted. The  defendants  joined  in  a  mo- 
tion to  dismiss  upon  the  grounds  (1)  that 
the  suit  was  against  the  state  of  Arizona 
without  its  consent;  (2)  that  it  was  sought 
to  enjoin  the  enforcement  of  a  criminal 
statute;  (3)  that  the  bill  did  not  state  facts 
s-.ifficient  to  constitute  a  cause  of  action  in 
equity;  and  (4)  that  there  was  an  im- 
proper joinder  of  parties,  and  the  plaintiff 
was  not  entitled  to  sue  for  the  relief  asked. 
The  application  for  an  interlocutory  injunc- 
tion and  the  motion  to  dismiss  were  then 
heard  before  three  judges,  as  required  by 
§  266  of  the  Judicial  Code  [36  Stat,  at  L. 
1162,  chap.  231,  Comp.  Stat.  1913,  §  1243]. 
The  motion  to  dismiss  was  denied  and  an 
interlocutory  injunction  restraining  the  de- 
fendants, the  attorney  general  and  the 
county  attorney,  and  their  successors  and 
assistants,  from  enforcing  the  act  against 
the  defendant  Truax,  was  granted.  219 
Fed.  273.  This  direct  appeal  has  been 
taken. 

As  the  bill  is  framed  upon  the  theory 
that  the  act  is  unconstitutional,  and  that 
the  defendants,  who  are  public  officers  con- 
cerned with  the  enforcement  of  the  laws  of 
the  state,  are  about  to  proceed  wrongfully 
to  the  complainant's  injury  through  inter- 
ference with  his  employment,  it  is  estab- 
lished that  the  suit  cannot  be  regarded  as 
one  against  the  state.  Whatever  doubt 
existed  in  this  class  of  cases  was  removed 
bv  the  decision  in  Ex  parte  Younff,  209  V. 
S.  123,  155,  161,  52  L.  ed.  714,  727,  720,  13 
L.RA.(X.S.)  932,  28  Sup.  Ct.  Rep.  441,  14 
Ann.  Cas.  764,  which  has  repeatedly  been 
followed.  Ludwig  v.  Western  U.  Teleg  Co. 
216  U.  8.  140,  54  L.  cd.  423,  30  Sup.  Ct. 
Rep.  280;  Western  U.  Teleg.  Co.  v.  Andrews. 
216  U.  S.  165,  54  Ij.  ed.  430.  30  Sup.  Ct.  Rep. 
286;  Ilerndon  v.  Chicago,  R.  I.  &  P.  R.  Co. 
218  U.  S.  135,  155,  54  L.  ed.  970,  976,  30 
Sup.  Ct.  Rep.  6."?3;  Hopkins  v.  Clemson 
Afprl  College,  221  U.  S.  636,  64.-»-645.  55  L. 
ed.  800,  804,  805,  35  L.R.A.(X.S.)  243.  31 
Sup.  Ct.  Rep.  6.54:  Philadelphia  Co.  v.  Stim- 
son,  223  U.  S.  607,  620,  56  L.  ed.  572,  576, 
32  Sup.  Ct.  Rep.  340 :  Home  Teleph.  &.  Teleg. 
Co.  V.  Los  Angeles,  227  U.  S.  278.  203,  57 
L.  ed.  510,  .517,  33  Sup.  Ct.  Rep.  312. 

It  is  also  settled  that  while  a  court  of 
equity,  generally  speaking,  has  "no  juris- 
diction over  the    prosecution,    the    punish- 
ment, or  the  pardon  of  crimes    or    misde- 1 
mcanors"  (Re  Sawver,  124  U.  S.  200,  210,' 
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31  L.  ed.  402,  405,  8  Sup.  Ct.  Rep.  482),  a 
distinction  obtains,  and  equitable  jurisdic- 
tion exists  to  restrain  criminal  prosecutions 
under  unconstitutional  enactments,  when 
the  prevention  of  sfich  prosecutions  is  es- 
sential to  the  safeguarding  of  rights  of 
property.  Davis  &  F.  Mfg.  Co.  v.  Los 
Angeles,  189  U.  S.  207,  218,  47  L.  ed.  778, 
780,  23  Sup.  Ct.  Rep.  498;  Dobbins  v.  Los 
Angeles,  195  U.  S.  223,  241,  40  L.  ed.  169, 
177,  25  Sup.  Ct.  Rep.  18;  Ex  parte  Young, 
supra;  Philadelphia  Co.  v.  Stimson,  223  U. 
S.  621,  56  L.  ed.  577,  32  Sup.  Ct.  Rep.  340. 
The  right  to  earn  a  livelihood  and  to  con- 
tinue in  employment  unmolested  by  efforts 
to  enforce  void  enactments  should  similarly 
be  entitled  to  protection  in  the  absence  of^ 
adequate  remedy  at  law.  It  is  said  that  the 
bill  does  not  show  an  employment  for  a 
term,  and  that  under  an  employment  at 
will  the  complainant  could  be  discharged  at 
any  time,  for  any  reason  or  for  no  reason, 
the  motive  of  the  employer  being  im- 
material. The  conclusion,  however,  that  is 
sought  to  be  drawn,  is  too  broad.  The  fact 
that  the  employment  is  at  the  will  of  the 
parties,  respectively,  does  not  make  it  one 
at  the  will  of  others.  The  employee  has 
manifest  interest  in  the  freedom  of  the 
employer  to  exercise  his  judgment  without 
illegal  interference  or  compulsion  and,  by 
the  weight  of  authority,  the  unjust  defied 
interference  of  third  persons  Is  actionable 
although  the  employment  is  at  will.  Moran 
V.  Dunphy,  177  Mass.  485,  487,  62  L.R.A. 
11.5,  83  Am.  St.  Rep.  289,  59  N.  E. 
125;  Berry  v.  Donovan,  188  Mass.  353,  5 
L.R.A.(X.S.)  899,  108  Am.  St.  Rep.  490,  74 
X.  E.  603,  3  Ann.  Cas.  738;  Brennan  v. 
I'nitcd  Hatters,  73  N.  .T.  L.  729,  743,  9 
L.R.A.(X.S.)  254,  118  Am.  St.  Rep.  727,  65 
.A.tl.  165,  0  Ann.  Cas.  608;  Perkins  v. 
Pendleton,  00  Me.  166,  60  Am.  St.  Rep.  252, 
.38  Atl.  96;  Lucke  v.  Clothing  Cutter.s'  ft  T. 
-Assembly,  77  Md.  396,  19  L.R.A.  408.  30 
Am.  St."  Rep.  421,  26  Atl.  505;  I.ondon 
Guarantee  &  Acci.  Co.  v.  Horn.  101  111.  App. 
355,  206  lU.  493.  99  Am.  St.  Rep.  185.  69 
N.  E.  526;  Chipley  v.  Atkinson,  23  Fla. 
206,  11  Am.  St.  Rep.  367,  1  So  934; 
Blumenthal  v.  Shaw,  23  CCA.  590,  39  U. 
S.  App.  490,  77  Fed.  054.  It  is  further  urged 
that  the  complainant  cannot  sue  save  to  re- 
dress his  own  grievance  (McCabe  v.  Atchi- 
son, T.  4  S.  F.  R.  Co.  235  U.  S.  151.  162.  59 
L.  ed.  169,  174,  35  Sup.  Ct.  Rep.  69) :  that 
is,  that  the  servant  cannot  complain  for 
the  master,  and  that  it  is  the  master  who 
is  subject  to  prosecution,  and  not  the  com- 
plainant. But  the  act  undertakes  to  oper- 
ate directly  upon  the  employment  of  aliens, 
and  if  enforced  would  compel  the  employer 
to  discharge  a  sufficient  number  of  his  em- 
ployee^ to  bring  the  alien  quota  within  the 
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prescribed  limit.  It  sufficiently  appears 
that  the  discharge  of  the  complainant  will 
be  solely  for  the  purpose  of  meeting  the  re- 
quirements of  the  act  and  avoiding  threat- 
ened prosecution  under  its  provisions.  It  is, 
therefore,  idle  to  call  the  injury  indirect  or 
remote.  It  is  also  entirely  clear  that  unless 
the  enforcement  of  the  act  is  restrained  the 
complainant  will  have  no  adequate  remedy, 
and  hence  we  think  that  the  case  falls 
within  the  class  in  which,  if  the  unconsti- 
tutionality of  the  act  is  shown,  equitable 
relief  may  be  had. 

The  question,  then,  is  whether  the  act 
assailed  is  repugnant  to  the  14th  Amend- 
ment. Upon  the  allegations  of  the  bill,  it 
must  be  assumed  that  the  complainant,  a 
native  of  Austria,  has  been  admitted  to  the 
United  States  under  the  Federal  law.  He 
was  thus  admitted  with  the  privilege  of 
entering  and  abiding  in  the  United  States, 
and  hence  of  entering  and  abiding  in  any 
state  in  the  Union.  (See  Gegiow  v.  Uhl, 
decided  October  23.  1916  [239  U.  S.  3,  60  L. 
ed.  —  36  Sup.  Ct.  Rep.  2].)  Being  lawfully 
an  inhabitant  of  Arizona,  the  complainant 
is  entitled  under  the  14th  Amendment  to 
the  equal  protection  of  its  laws.  The  de- 
scription, "any  person  within  its  jurisdic- 
tion," as  it  has  frequently  been  held,  in- 
cludes aliens.  "These  provisions,"  said  the 
court  in  Tick  Wo  v.  Hopkins,  118  U.  S.  356, 
369,  30  L.  ed.  220,  226,  6  Sup.  Ct.  Rep.  1064 
(referring  to  the  due  process  and  equal 
protection  clauses  of  the  Amendment), 
"are  universal  in  their  application,  to  all 
persons  within  the  territorial  jurisdiction, 
without  regard  to  any  differences  of  race, 
of  color,  or  of  nationality;  and  the  equal 
protection  of  the  laws  is  a  pledge  of  the 
protection  of  equal  laws."  See  also  Wong 
Wing  V.  United  States,  163  U.  S.  228,  242. 
41  L.  ed.  140,  145,  16  Sup.  Ct.  Rep.  977; 
United  States  v.  Wong  Kim  Ark,  169  U.  & 
649,  696,  42  L.  ed.  890,  907,  18  Sup.  Ct.  Rep. 
450.  The  discrimination  defined  by  the 
act  does  not  pertain  to  the  regulation  or 
distribution  of  the  public  domain,  or  of  the 
common  property  or  resources  of  the  people 
of  the  state,  the  enjoyment  of  which  may 
he  limited  to  its  citizens  as  against  both 
aliens  and  the  citizens  of  other  states. 
Thus  in  McCready  v.  Virginia,  94  U.  S.  301, 
396,  24  L.  ed.  248,  249,  the  restriction  to 
the  citizens  of  Virginia  of  the  right  to  plant 
oysters  in  one  of  its  rivers  was  sustained 
upon  the  ground  that  the  regulation  related 
to  the  common  property  of  the  citizens  of 
the  state,  and  an  analogous  principle  was 
involved  in  Patsone  v.  Pennsylvania,  232 
U.  S.  138,  145,  146,  58  L.  ed.  .539,  544,  34 
Sup.  Ct.  Rep.  281,  where  the  discrimination 
against  aliens  upheld  by  the  court  had  for 
its  object  the  protection  of  wild  game  with- 
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in  the  states,  with  respect  to  which  it  was 
said  that  the  state  could  exercise  its  pre- 
serving power  for  the  benefit  of  its  own 
citizens  if  it  pleased.  The  case  now  pre- 
sented is  not  within  these  decisions,  or 
within  those  relating  to  the  devolution  of 
real  property  (Hauenstein  v.  Lynham,  100 
U.  S.  483,  25  L.  ed.  628;  Ely  the  v.  Hinckley. 
180  U.  S.  333,  341,  342,  45  L.  ed.  557,  562, 
563,  21  Sup.  Ct.  Rep.  390)  ;  and  it  should 
be  added  that  the  act  is  not  limited  to  per- 
sons who  are  engaged  on  public  work  or 
receive  the  benefit  of  public  moneys.  The 
discrimination  here  involved  is  imposed  up- 
on the  conduct  of  ordinary  private  enter- 
prise. 

The  act,  it  will  be  observed,  provides  that 
every  employer  (whether  corporation,  part- 
nership, or  individual)  who  employs  more 
than  five  workers  at  any  one  time,  "regard- 
less of  kind  or  class  of  work,  or  sex  of 
workers,"  shall  employ  "not  less  than  80 
per  cent  qualified  electors  or  native-bom 
citizens  of  the  United  States  or  some  sub- 
division thereof."  It  thus  covers  the  en- 
tire field  of  industry  with  the  exception  of 
enterprises  that  are  relatively  very  small. 
Its  application  in  the  present  case  is  to  em- 
ployment in  a  restaurant  the  business  of 
which  requires  nine  employees.  The  pur- 
pose of  an  act  must  be  found  in  its  natural 
operation  and  effect  (Henderson  v.  Xcw 
York  [Henderson  v.  Wiekham]  92  U.  S.259, 
268,  23  h.  ed.  543,  547;  Bailey  v.  Alabama. 
219  U.  S.  219,  244,  55  L.  ed.  191,  202,  31 
Sup.  Ct.  Rep.  145),  and  the  purpose  of  thif! 
act  is  not  only  plainly  shown  by  its  pro- 
visions, but  it  is  frankly  revealed  in  its 
title.  It  is  there  described  as  "an  act  to 
protect  the  citizens  of  the  United  States  in 
their  employment  against  noncitizens  of 
the  United  States,  in  Arizona."  As  the  ap- 
pellants rightly  say,  there  has  lieen  no 
subterfuge.  It  is  an  act  aimed  at  the  em- 
ployment of  aliens,  as  such,  in  the  busi- 
nesses described.  Literally,  its  terms  might 
be  taken  to  include  with  aliens  those  nat- 
uralized citizens  who,  by  reason  of  changr 
of  residence,  might  not  be  at  the  time 
qualified  electors  in  any  subdivision  of  the 
United  States;  but  we  are  dealing  with  the 
main  purpose  of  the  statute,  deflnitely 
stated,  in  the  execution  of  which  the  com- 
plainant is  to  be  forced  out  of  his  employ- 
ment as  a  cook  in  a  restaurant,  simply  lie- 
cause  he  is  an  alien. 

It  is  sought  to  justify  this  act  as  an  exer- 
cise of  the  power  of  the  state  to  make  rea- 
sonable classifications  in  legislating  to  pro- 
mote the  health,  safety,  morals,  and  welfare 
of  those  within  its  jurisdiction.  But  this 
admitted  authority,  with  the  broad  ran)!0 
of  legislative  discretion  that  it  implies,  dni'^ 
not  go  so  far  as  to  make  it  possible  for  tli.' 
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state  to  deny  to  lawful  inhabitants,  because 
of  their  race  or  nationality,  the  ordinary 
means  of  earning  a  livelihood.  It  requires 
no  argument  to  b]iow  that  the  right  to  work 
for  a  living  in  the  (<ommon  occupations  of 
the  community  is  of  the  very  essence  of  the 
personal  freedom  and  opportunity  that  it 
was  the  purpose  of  the  Amendment  to  se- 
cui-e.  Butchers'  I'nion  S.  H.  &  L.  S.  L.  Co. 
V.  Crescent  City  L.  S.  L.  *  S.  H.  Co.  Ill 
U.  S.  746,  762,  28  L.  ed.  583,  588,  4  Sup. 
Ct.  Rep.  652;  Barbier  v.  Connolly,  113  U.  S. 
27,  31,  28  L.  ed.  923,  924,  5  Sup.  Ct.  Rep. 
357;  Yick  Wo  v.  Hopkins,  supra;  Allgeyer 
V.  Louisiana,  165  U.  S.  578,  689,  590,  41  L. 
ed.  832,  835,  836,  17  Sup.  Ct.  Rep.  427; 
Coppage  V.  Kansas,  236  IT.  8.  1,  14.  69  L. 
ed.  441,  L.R.A.1915C,  960,  35  Sup.  Ct.  Rep. 
240.  If  this  could  be  refused  solely  upon 
the  ground  of  race  or  nationality,  the  pro- 
hibition of  the  denial  to  any  person  of  the 
equal  protection  of  the  laws  would  be  a 
barren  form  of  words.  It  is  no  answer  to 
say,  as  it  is  argued,  that  the  act  proceeds 
upon  the  assumption  that  "the  employment 
of  aliens,  unless  restrained,  was  a  peril  to 
the  public  welfare."  The  discrimination 
against  aliens  in  the  wide  range  of  employ- 
ments to  which  the  act  relates  is  made  an 
end  in  itself,  and  thus  the  authority  to  de- 
ny to  aliens,  upon  the  mere  fact  of  their 
alienage,  the  right  to  obtain  support  in  the 
ordinary  fields  of  labor,  is  neceKsarily  in- 
volved. It  must  also  be  said  that  reason- 
able classification  implies  action  consistent 
with  the  legitimate  interests  of  the  state, 
and  it  will  not  be  disputed  that  these  can- 
not be  so  broadly  conceived  as  to  bring 
them  into  hostility  to  exclusive  Federal 
power.  The  authority  to  control  immi- 
gration— to  admit  or  exclude  aliens — is 
vested  solely  in  the  Federal  government. 
Fong  Yue  Ting  v.  United  States,  149  U.  S. 
698,  713,  37  L.  ed.  905,  913.  13  Sup.  Ct.  Rep. 
1016.  The  assertion  of  an  authority  to  de- 
ny to  aliens  the  opportunity  of  earning  a 
livelihood  when  lawfully  admitted  to  the 
state  would  be  tantamount  to  the  as- 
sertion of  the  right  to  deny  them  entrance 
and  abode,  for  in  ordinary  cases  they  can- 
not live  where  they  cannot  work.  And,  if 
such  a  policy  were  permissible,  the  prac- 
tical result  would  be  that  those  lawfully 
admitted  to  the  country  under  the  authority 
of  the  acts  of  Congress,  instead  of  enjoy- 
ing in  a  substantial  sense  and  in  their  full 
scope  the  privileges  conferred  by  the  ad- 
mission, would  be  segregated  in  such  of  the 
states  as  chose  to  oiTer  hospitality. 

It  is  insisted  that  the  act  should  be  sup- 
ported because  it  is  not  "a  total  depriva- 
tion of  the  right  of  the  alien  to  labor:" 
that  is,  the  restriction  is  limited  to  those 
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businesses  in  which  more  than  five  workers 
are  employed,  and  to  the  ratio  fixed.  It  is 
emphasized  that  the  employer  in  any  line 
of  business  who  employs  more  than  five 
workers  may  employ  aliens  to  the  extent 
of  20  per  cent  of  his  employees.  But  the 
fallacy  of  this  argument  at  once  appears. 
If  the  state  is  at  liberty  to  treat  the  em- 
ployment of  aliens  as  in  itself  a  peril,  re- 
quiring restraint  regardless  of  kind  or  class 
of  work,  it  cannot  be  denied  that  the  au- 
thority exists  to  make  its  measures  to  that 
end  effective.  Otis  v.  Parker,  187  U.  S.  600, 
47  L.  ed.  323,  23  Sup.  Ct.  Rep.  168;  New 
York  ex  rel.  Silz  v.  Hesterberg,  211  U.  S.  31, 
53  L.  ed.  75,  29  Sup.  Ct.  Rep.  10;  Purity 
Extract  A  Tonic  Co.  v.  Lynch,  220  U.  S. 
192,  57  L.  ed.  184.  33  Sup.  Ct.  Rep.  44.  If 
the  restriction  to  20  per  cent  now  imposed 
is  maintainable,  the  state  undoubtedly  has 
the  power,  if  it  sees  fit,  to  make  the  per- 
centage less.  We  have  nothing  before  us  to 
justify  the  limitation  to  20  per  cent  save 
the  judgment  expressed  in  the  enactment, 
and  if  that  is  sufficient,  it  is  difficult  to  see 
why  the  apprehension  and  conviction  thus 
evidenced  would  not  be  sufficient  were  the 
restriction  extended  so  as  to  permit  only 
10  per  cent  of  the  employees  to  be  aliens, 
or  even  a  less  percentage;  or  were  it  made 
applicable  to  all  businesses  in  which  more 
than  three  workers  were  employed  instead 
of  applying  to  those  employing  more  than 
five.  We  have  frequently  said  that  the  leg- 
islature may  recognize  degrees  of  evil  and 
adapt  its  legislation  accordingly  (Consoli- 
dated Coal  Co.  V.  Illinois,  186  U.  S.  203,  207, 
46  L.  ed.  872,  875,  22  Sup.  Ct.  Rep.  616; 
.McLean  v.  Arkansas,  211  U.  S.  639,  551,  53 
L.  ed.  315,  321,  29  Sup.  Ct.  Rep.  206;  Miller 
V.  Wilson,  236  U.  S.  373,  384,  59  L.  ed.  627, 
632,  36  Sup.  Ct.  Rep.  342) ;  but  underlying 
the  classification  is  the  authority  to  deal 
with  that  at  which  the  legislation  is  aimed. 
The  restriction  now  sought  to  be  sustained 
is  such  as  to  suggest  no  limit  to  the  state's 
power  of  excluding  aliens  from  employment 
if  the  principle  underlying  the  prohibition 
of  the  act  is  conceded.  No  special  public 
interest  with  respect  to  any  particular  busi- 
ness is  shown  that  could  possibly  be  deemed 
to  support  the  enactment,  for,  as  we  have 
said,  it  relates  to  every  sort.  The  discrimi- 
nation is  against  aliens  as  such  in  compe- 
tition with  citizens  in  the  described  range 
of  enterprises,  and  in  our  opinion  it  clearly 
falls  under  the  condemnation  of  the  funda- 
mental law. 

The  question  of  rights  under  treaties  was 
not  expressly  presented  by  the  bill,  and, 
although  mentioned  in  the  argument,  docs 
not  require  attention,  in   view  of  the  in- 
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validity  of  tlie  act  under  the  14th  Amend- 
ment. 
Order  affirmed. 

Mr.  Justice  McReynoIdis,  dissenting: 
I  am  unable  to  agree  with  the  opinion  of 
the  majority  of  the  court.  It  seems  to  me 
plain  that  this  is  a  suit  against  a  state,  to 
which  the  11th  Amendment  declares  "the 
judicial  power  of  the  United  States  shall 
not  be  construed  to  extend."  Fitts  v.  Mc- 
Ghee,  172  U.  S.  516,  43  L.  ed.  .535,  19  Sup. 
Ct.  Rep.  269.  If  Ex  parte  Young,  209 
U.  S.  123,  62  L.  ed.  714,  13  L.RA.(N.S.)  932, 


28  Sup.  Ct.  Rep.  441,  14  Ann.  Cas.  764,  and 
the  eases  following  it  support  the  doctrine 
that  Federal  courts  may  enjoin  the  enforce- 
ment of  criminal  statutes  enacted  by  state 
legislatures  whenever  the  enjoynjent  of 
some  constitutional  right  happens  to  be 
threatened  with  temporary  interruption, 
they  should  be  overruled  in  that  regard. 
The  simple,  direct  language  of  the  Amend- 
ment ought  to  be  given  effect,  not  refined 
away. 

That  the  challenged  act  is  invalid  I  tbinlw 
admits  of  no  serious  doubt. 


NEW  YORK  COURT  OP  APPEAIiS. 

PEOPLE  OF  THE  STATE  OF  NEW  YORK, 
Appt., 

V. 

CLARENCE  A.  CRANE,  Respt. 

(214  X.  Y.  154,  108  N.  E.  427.) 

Con-^tlt-atlonal  law  —  right  to  raise 
quention  of  constitutionality  of  stat- 
ute. 

1.  A  contractor,  under  prosecution  for 
violation  of  a  statute  forbidding  the  em- 
ployment of  alien  laborers,  may  raise  the 
question  of  the  constitutionality  of  the 
statute  on  the  ground  that  it  interferes  with 
the  rights  of  such  laborers. 

For  other  cases,  see  Action  or  Suit,  I.  o; 
Statutes,  I.  c,  in  Dig.  1-52  N.  8. 

Same  —  forbiddlnf;  employment  of 
alieni)  —  equal  protection  of  law. 

2.  Forbidding  the  employment  of  aliens 
on  public  work  does  not  unconstitutionally 
deprive  them  of  their  liberty  without  due 
process  of  law  or  deny  them  the  equal  pro- 
tection of  the  laws. 

For  other  cases,  see  Constitutional  Law,  II. 
a,  2,  b;  II.  b,  .},  6,  (2)  in  Dig.  1-52  .V.  8. 

Treaty  —  exclusion  of  aliens  from  pub- 
lic worli. 

3.  A  provision  of  a  treaty  that  the  citi- 
zens of  each  of  the  high  contracting  parties 
sliall  have  liberty  to  carry  on  trade  and 
generally  to  do  anything  incident  to  or 
necessaiy  for  trade  upon  the  same  terms  as 
natives,  and  shall  receive  protection  and 
security  for  person  and  property,  and  en- 
joy in  this  respect  the  same  rights  and  priv- 
ileges as  are  granted  to  natives,  does  not 
prevent  a  state  from  forbidding  the  em- 
ployment of  citizens  of  the  foreign  con- 
tracting party  on  public  worl<. 

For  other  cases,  see  Treaties,  in  Dig.  1-52 

y.  B. 

Note.  —  As  to  prohibiting  or  restricting 
employment  of  aliens,  see  annotation  follow- 
ing this  case,  post,  569. 

The  question  who  may  raise  the  objection 
that  a  statute  contains  an  unconstitutional 
discrimination  is  considered  in  the  note  to 
Pugh  v.  Pugh,  32  L.R.A.(N.S.)   954. 
L.R.A.1916D. 


Constitutional  law  —  giving  monejr  in 
aid  of  individual. 

4.  To  forbid  the  employment  of  alien 
labor  on  public  works  in  order  to  better  the 
condition  of  citizen  laborers  does  not  violate 
a  constitutional  provision  against  giving  the 
money  of  the  state  or  municipality  to  in- 
dividuals or  private  undertakings;  at  least, 
where  another  constitutional  provision  em- 
powers the  legislature  to  fix  the  wages  of 
all  employees  upon  the  public  works. 

For  other  cases,  see  Public  Money,  II.  b,  in 

Dig.  1-52  .V.  8. 
Statute  ^  doubt  as  to  constitutlonallty 

—  effect. 

5.  In  case  of  doubt  as  to  the  existence  of 
conflict  between  a  statute  and  the  Consti- 
tution, the  statute  will  prevail. 

For  oth«r  oases,  see  Statutes,  I.  c,  in  Dig. 
1-52  N.  8. 

(Collin,  J.,  dissents.) 

(February  25,  1915.) 

APPEAL  by  the  people  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  First  Department,  reversing  a 
judgment  of  the  Court  of  Special  Sessions, 
First  Division,  of  New  York  City  convict- 
ing defendant  of  employing  aliens  as  la- 
borers in  the  performance  of  a  contract  for 
the  construction  of  a  municipal  sewer,  in 
violation  of  the  Labor  Law.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Rol>ert  S.  Jolinstone  and 
George  Z.  Medalie,  with  Mr.  Charles  Al- 
bert Perlcins,  for  appellant: 

If  the  state  has  a  right  to  prohibit  cer- 
tain things,  it  has  the  right  to  determine 
how  it  shall  make  the  prohibition  effective, 
— even  to  the  extent  of  declaring  that  one 
who  violates  the  statute  shall  be  guilty  of 
a  penal  offense  and  subject  to  imprison- 
ment. The  means  by  which  the  state  may 
compel  oltedicnce  to  its  lawful  mandates 
rest  entirely  within  its  discretion. 

Waters-Pierce  Oil  Co.  v.,  Texas,  212  U.  S. 
86,  107.  Ill,  53  L.  ed.  417,  428,  4.30,  29  Sup. 
Ct.  Rep.  220;  Coffey  v.  Harlan  County,  204 
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U.  S.  659,  662,  SI  L.  ed.  666,  668.  27  Sup. 
Ct.  Rep.  305;  Shcvlin-Carpenter  Go.  v. 
Minnesota,  218  U.  S.  57,  66-68,  70,  54  L. 
ed.  930,  934-936,  30  Sup.  Ct.  Rep.  663;  At- 
kin  V.  Kansas,  191  U.  S.  207,  48  L.  ed.  148, 

24  Sup.  Ct.  Rep.  124;  People  v.  West,  106 
xV.  Y.  293,  60  Am.  Rep.  452,  12  N.  E.  610; 
People  V.  D'Antonio,  150  App.  Div.  109,  134 
N.  Y.  Supp.  657;  People  ex  rel.  Willinms 
Kngineering  &  Contracting  Co.  v.  Metz,  193 
X.  Y.  148,  24  L.R.A.(X.S.)  201,  85  N.  E. 
1070;  People  v.  Orange  County  Road  Constr. 
Co.  175  N.  Y.  84,  65  L.R.A.  33,  67  N.  E. 
120. 

It  is  not  necessary  to  the  validity  of  a 
penal  statute  that  the  legislature  should  de- 
clare on  the  face  of  it  the  policy  or  purpose 
for  which  it  is  enacted. 

People  V.  West,  106  N.  Y.  293,  60  Am. 
Rep.  452,  12  X.  E.  610;  Lochner  v.  New 
York,  198  U.  S.  45,  57,  49  L.  ed.  937,  941, 

25  Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133. 
The  individual  as  an  employer  of  labor, 

and  the  state  as  an  entployer  of  labor,  stand 
on  the  same  footing. 

People  V.  Orange  County  Road  Constr. 
Co.  175  N.  Y.  90,  65  L.R.A.  33,  67  N.  E. 
129;  People  v.  I.  M.  Ludington's  Sons,  74 
Misc.  363,  131  N.  Y.  Supp.  550;  People  v. 
Marcus,  185  N.  Y.  267,  7  L.R.A.  (N.S.)  282, 
113  Am.  St.  Rep.  902,  77  N.  E.  1073,  7 
Ann.  Cas.  118,  110  App.  Div.  255,  97  N.  Y. 
Supp.  322. 

The  state  for  itself  and  for  each  of  its 
separate  governmental  agencies  has  the 
right  to  declare  that,  with  respect  to  works 
of  a  public  nature  done  by  contract,  the 
person  contracting  to  do  that  work  shall 
only  employ  such  persons  as  the  state  may 
direct,  and  to  place  a  restriction,  if  it  sees 
fit  to  do  so,  upon  the  classes  of  persons 
wiio  may  be  employed  by  the  contractor. 

People  v.  I.  M.  Ludington's  Sons,  74  Misc. 
363,  131  N.  Y.  Supp.  550;  Atkin  v.  Kansas, 
191  U.  S.  207,  48  L.  ed.  148,  24  Sup.  Ct. 
Rep.  124;  Ryan  v.  Xew  York,  177  N.  Y. 
271,  69  X.  E.  599;  People  ex  rel.  Williams 
Engineering  &  Contracting  Co.  v.  Metz,  193 
N.  Y.  148,  24  L.R.A.  (X.S.)  201,  86  N.  E. 
1070;  Patsone  v.  Pennsylvania,  232  U.  S. 
138,  58  L.  ed.  539,  34  Sup.  Ct.  Rep.  281; 
People  ex  rel.  Simon  v.  Bradley,  207  N.  Y. 
592,  101  X.  E.  766. 

With  reference  to  a  municipality,  statu- 
tory regulations  may  be  regarded  as  upon 
the  same  footing  as  they  would  be  where 
the  state  itself  is  concerned. 

Atkin  V.  Kansas,  191  U.  S.  207,  48  L.  ed. 
148,  24  Sup.  Ct.  Rep.  124;  Ryan  v.  New 
York,  177  X.  Y.  271,  69  N.  E.  599;  People 
ex  rel.  Cossey  v.  Grout,  179  X.  Y.  417,  72 
X.  E.  464,  l"  Ann.  Cas.  39;  People  ex  rel. 
Williams  Engineering  &.  Contracting  Co.  v. 
Metz,  193  X.  Y.  148,  24  L.R.A.(X.S,)  201, 
L.R.A.1916U. 


83  N.  E.  1070;  People  v.  Morris,  13  Wend. 
326;  Darlington  v.  Xew  York,  31  X.  Y. 
164,  88  Am.  Dec.  248;  Demarest  v.  Xew 
York,  74  N.  Y.  161  j  Mt.  Pleasant  v.  Beck- 
with,  100  U.  S.  514,  525,  25  L.  ed.  699, 
701 ;  Cooley,  Const.  Lim.  7th  ed.  286-268. 

A  state,  by  requiring  a  contractor  with  it 
or  any  of  its  municipalities  or  other  sub- 
ordinate agencies,  to  restrict  the  hours  of 
labor  to  not  more  than  eiglit  hours  a  day, 
does  not  deprive  any  person  of  liberty  or 
property  without  due  process  of  law. 

Lochner  v.  Xew  York,  198  U.  S.  45,  49 
L.  ed.  937,  25  Sup.  Ct.  Rep.  539,  3  Ann. 
Cas.  1133;  Lemieux  v.  Young,  211  V.  S. 
489,  53  L.  ed.  295,  29  Sup.  Ct.  Rep.  174; 
People  V.  Luhrs,  195  N.  Y.  377,  25  L.R.A. 
(N.S.)  473,  89  X.  E.  171;  People  ex  rel. 
Lewisohn  v.  O'Brien,  176  N.  Y.  253,  68  N. 
E.  353,  16  Am.  Crim.  Rep.  97;  People  ex 
rel.  Cossey  v.  Grout,  179  N.  Y.  417,  72  X.. 
E.  464,  1  Ann.  Cas.  39;  Ryan  v.  Xew  York, 
177  N.  Y.  271,  69  N.  E.  599. 

An  express  stipulation  not  to  employ 
"aliens"  in  the  contract  is  unnecessary. 

People  ex  rel.  Rodgers  v.  Coler,  166  N. 
Y.  1,  52  L.R.A.  814,  82  Am.  St.  Rep.  605, 
59  X.  E.  716;  Medina  v.  Dingledine,  211  X. 
Y.  24,  104  N.  E.  1118. 

If,  in  undertaking  to  do  public  work  for 
the  city,  the  state  exacted  as  a  condition 
that  defendant  should  not  employ  aliens,  he 
could  waive  any  general  constitutional 
right,  and  did  so  by  accepting  the  service 
or  privilege,  knowing  the  conditions  there- 
to attached  by  the  statute. 

People  V.  Rosenheimer,  209  X.  Y.  115,  46 
L.R.A.(X.S.)  977,  102  N.  E.  530,  Ann.  Cas. 
1915A,  161;  Ex  parte  Kneedler,  243  Mo. 
632,  40  L.R.A.(X.S.)  622,  147  S.  W.  983, 
Ann.  Cas.  1913C,  923;  Bertholf  v.  O'Reilly, 
74  N.  Y.  509,  30  Am.  Rep.  323;  Ryan  v. 
New  York,  177  X.  Y.  271,  69  X.  E.  599; 
People  ex  rel.  McLaughlin  t.  Police  Comrs. 
174  X.  Y.  450,  95  Am.  St.  Rep.  596,  67  X, 
E.  78;  Atkin  v.  Kansas,  101  U.  S.  207,  48 
L.  ed.  148,  24  Sup.  Ct.  Rep.  124;  People  ex 
rel.  Williams  Engineering  &.  Contracting 
Co.  V.  Metz,  193  N.  Y.  148,  24  L.R.A. 
(N.S.)  201,  85  N.  E.  1070. 

There  is  no  invalid  classification. 

Com.  V.  Hana,  195  Mass.  262,  11  L.R.A. 
(N.S.)  799,  122  Am.  St.  Rep.  251,  81  X.  E. 
149,  11  Ann.  Cas.  514;  Trageser  v.  Gray, 
73  Md.  250,  9  L.R.A.  780,  25  Am.  St.  Rep. 
587,  20  Atl.  905;  Patsone  v.  Pennsylvania, 
232  U.  S.  138,  58  L.  ed.  630,  34  Sup.  Ct. 
Rep.  281,  231  Pa.  46,  79  Atl.  928;  Geer  v. 
Connecticut,  161  U.  S.  519,  529,  630,  533, 
40  L.  ed.  793,  797,  798,  16  Sup.  Ct.  Rep. 
600;  McCready  v.  Virginia,  94  U.  S.  391,  24 
L.  ed.  248;  Kohl  v.  Lehlback,  160  U.  S.  293, 
40  L.  ed.  432.  16  Sup.  Ct.  Rep.  304;  State 
v.  Travelers'  Ins.  Co.  70  Conn.  590,  66  Am. 
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St.  Rep.  138,  40  Atl.  465;  Bloomfleld  t. 
State,  86  Ohio  St.  253,  41  L.R.A.(N.S.) 
726,  99  N.  E.  309,  Ann.  Cas;  1913D,  629. 

The  statute  is  not  in  conflict  with  any 
treaty  or  with  the  14th  Amendment. 

Geofroy  v.  Riggs,  133  U.  S.  258,  33  L.  ed. 
642,  10  Sup.  Ct.  Rep.  295;  United  States 
V.  Cruikshank,  92  U.  S.  542,  23  L.  ed.  588; 
Chisholm  v.  Georgia,  2  Dall.  419,  435,  1 
L.  ed.  440,  447;  Prevost  v.  Greneaux,  19 
How.  7,  15  L.  ed.  574;  Jones  t.  Meehan,  175 
U.  S.  1,  32,  44  h.  ed.  40,  62,  20  Sup.  Ct. 
Rep.  1;  Hauenstein  v.  Lynham,  100  U.  S. 
483,  487,  25  L.  ed.  628,  629;  Chirac  v. 
Chirac,  2  Wheat.  259,  4  L.  ed.  234;  Blythe 
V.  Hinckley,  180  U.  S.  333,  340,  341,  45  L. 
ed.  557,  561,  562,  21  Sup.  Ct.  Rep.  390; 
United  States  v.  Rauseher,  119  U.  S.  407, 
418,  30  L.  ed.  425,  428,  7  Sup.  Ct.  Rep. 
234,  6  Am.  Crim.  Rep.  222;  Head  Money 
Cases  (Edye  t.  Robertson)  112  U.  S.  580, 
28  L.  ed.  798,  5  Sup.  Ct.  Rep.  247;  Com. 
V.  Patsone,  231  Pa.  46,  79  Atl.  928.  232  U. 
S.  138,  58  L.  ed.  539,  34  Sup.  Ct.  Rep.  281. 

Laws  are  not  unconstitutional  merely  be- 
cause they  affect  property  and  property 
rights  in  existence  at  the  time  of  the  tak- 
ing effect  thereof,  and  even  though  they 
place  restrictions  upon  its  use,  and  impair 
and  diminish  its  yalue. 

Health  Dept.  v.  Trinity  Church,  145  N. 
Y.  32,  27  L.R.A.  710,  45  Am.  St.  Rep.  579, 
39  N.  E.  833;  Tenement  House  Dept.  t. 
Moeschen,  179  N.  Y.  325,  70  L.R.A.  704, 
103  Am.  St.  Rep.  910,  72  N.  E.  231,  1  Ann. 
Cas.  439,  203  U.  S.  683,  51  L.  ed.  328,  27 
Sup.  Ct.  Rep.  781;  Mcintosh  t.  Johnson, 
211  N.  Y.  265,  L.R.A.1915D,  603,  105  N.  E. 
414;  Re  Hering,  133  App.  Div.  293,  117 
X.  Y.  Supp.  747,  196  N.  Y.  218,  89  N.  E. 
450;  Boston  Beer  Co.  v.  Massachusetts,  97 
U.  S.  25,  24  L.  ed.  989;  Mugler  t.  Kansas, 
123  U.  S.  623,  31  L.  ed.  205,  8  Sup.  Ct. 
Rep.  273;  Eberle  t.  Michigan,  232  U.  S. 
700,  707,  58  L.  ed.  803,  808,  34  Sup.  Ct. 
Rep.  464;  Dent  ▼.  West  Virginia,  129  U.  S. 
114,  32  L.  ed.  623,  9  Sup.  Ct.  Rep.  231; 
Powell  V.  Pennsylvania,  127  U.  S.  678,  32 
L.  ed.  253,  8  Sup.  Ct.  Rep.  992,  1257. 

Mr.  James  F.  McKlnn«y,  with  Messrs. 
Edward  M.  Grout  and  Paul  Grout,  for 
respondent : 

Section  14  of  the  Labor  Law  is  void  be- 
cause it  contravenes  §§  1  and  6  of  article 
I.  of  the  Constitution  of  the  state  of  New 
York. 

People  V.  Warren,  13  Misc.  815,  34  N. 
Y.  Supp.  942;  People  ex  rel.  Rodgers  v. 
Coler,  166  N.  Y.  1,  52  L.R.A.  814,  82  Am. 
St.  Rep.  605,  69  N.  E.  716;  Meyers  v.  New 
York,  68  App.  Div.  534,  69  N.  Y.  Supp.  529; 
Ryan  v.  New  York,  177  N.  Y.  271,  69  N. 
E,  699;  People  v.  Budd,  117  N.  Y.  1,  5 
L.R.A.  669,  16  Am.  St.  Rep.  460,  22  N.  E. 
L.R.A.1916D. 


670;  People  ex  rel.  Williams  Engineering 
A  Contracting  Co.  v.  Metz,  193  N.  Y.  148, 
24  L.R.A.(N.S.)  201,  85  N.  E.  1070;  Colon 
V.  Lisk,  153  N.  Y.  188,  60  Am.  St.  Rep.  609, 
47  N.  E.  302. 

It  is  also  unconstitutional  in  that  it  ap- 
plies to  contracts  already  in  existence  at 
the  time  of  its  enactment  as  well  as  to 
those  subsequently  executed,  and  that  it 
makes  acts  penal  which  are  otherwise  inno- 
cent and  harmless. 

People  V.  Orange  County  Road  Constr. 
Co.  175  N.  Y.  84,  66  L.R.A.  33,  67  N.  E. 
129;  Wynehamer  v.  People,  13  N.  Y.  378; 
Green  v.  Shumway,  39  N.  Y.  418;  Cum- 
mings  V.  Missouri,  4  Wall.  277,  18  L.  ed. 
356;  People  v.  West,  106  N.  Y.  293,  60  Am. 
Rep.  452,  12  N.  E.  610;  People  v.  Gillson, 
109  N.  Y.  389,  4  Am.  St.  Rep.  466,  17  N.  E. 
343;  People  v.  Bowen,  182  N.  Y.  1,  74  N. 
E.  489;  People  v.  Hawkins,  157  N.  Y.  1, 
42  L.R.A.  490,  68  Am.  St.  Rep.  736,  51  N. 
E.  257;  People  v.  Marx,  99  N.  Y.  377,  52 
Am.  Rep.  34,  2  N.  E.  29;  People  ex  rel. 
Duryea  v.  Wilber,  198  N.  Y.  1,  27  L.R.A. 
(N.S.)  367,  90  N.  E.  1140,  19  Ann.  Cas. 
626. 

The  law  is  void  because  in  contravention 
of  art.  4,  §  2,  of  the  5th  and  14th  Amend- 
ments of  the  United  States  Constitution, 
and  the  provisions  of  various  treaties  exist- 
ing with  foreign  nations. 

Yick  Wo  V.  Hopkins,  118  U.  S.  356,  30 
L.  ed.  220,  6  Sup.  Ct.  Rep.  1064;  Barbier 
V.  Connolly,  113  U.  S.  27,  28  L.  ed.  923,  5 
Sup.  Ct.  Rep.  357 ;  Henderson  v.  New  York 
(Henderson  v.  Wickham)  92  U.  S.  259,  23 
L.  ed.  543;  Gibbons  v.  Ogden,  9  Wheat.  1, 
6  L.  ed.  23 ;  Chy  Lung  v.  Freeman,  92  U.  S. 
275,  23  L.  ed.  550;  Connolly  ▼.  Union  Sewer 
Pipe  Co.  184  U.  S.  540,  46  L.  ed.  679,  22 
Sup.  Ct.  Rep.  431;  Lochner  v.  New  York, 
198  U.  S.  45,  49  L.  ed.  937,  25  Sup.  Ct. 
Rep.  639,  3  Ann.  Cas.  1133;  Colon  v.  Lisk, 
153  N.  Y.  188,  60  Am.  St.  Rep.  600,  47  X. 
K  302;  Sinnot  v.  Davenport,  22  How.  227, 
16  L.  ed.  243;  Re  Baldwin,  27  Fed.  187; 
Second  Employers'  Liability  Cases  (Mondou 
v.  New  York,  N.  H.  &  H.  R.  Co.)  223  U.  S. 
1,  56  L.  ed.  327,  38  L.R.A.(N.S.)  44,  32 
Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875; 
M'Culloch  v.  Maryland,  4  Wheat.  316,  405, 
4  L.  ed.  579,  601 ;  Gandolfo  v.  Hartman,  16 
L.R.A.  277,  49  Fed.  181;  Workman  v.  New 
York,  179  U.  S.  552,  45  L.  ed.  314,  21 
Sup.  Ct.  Rep.  212;  People  v.  King,  110  N. 
Y.  418,  1  L.R.A.  293,  6  Am.  St.  Rep.  389, 
18  N.  E.  245;  People  ex  rel.  Tyroler  v. 
Warden,  157  N.  Y.  116,  43  L.R.A.  264,  68 
Am.  St.  Rep.  763,  51  N.  E.  1006;  Re  Jacobs, 
08  N.  Y.  98,  60  Am.  Rep.  636;  Butchers' 
Union  S.  H.  &  L.  S.  L.  Co.  v.  Crescent  City 
L.  S.  L.  &  S.  H.  Co.  Ill  U.  S.  746,  28  L. 
'  ed.  585,  4  Sup.  Ct.  Rep.  652. 
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If  the  law  is  Toid  as  to  the  citizens  of 
any  alien  nation,  it  is  void  as  to  all  aliens. 

Wynehamer  v.  People,  13  N.  Y.  378; 
Lewis's  Sutherland,  Stat.  Constr.  §§  299, 
300;  United  States  v.  Reese,  92  U.  S.  214, 
23  L.  ed.  663;  United  States  v.  Harris,  106 
U.  S.  629,  27  L.  ed.  290,  1  Sup.  Ct.  Rep. 
601;  Trade  Mark  Cases,  100  U.  S.  82,  25 
h.  ed.  550;  Poindexter  v.  Greenhow,  114 
U.  S.  270,  29  L.  ed.  185,  5  Sup.  Ct.  Rep. 
903,  962;  Baldwin  v.  Franks,  120  U.  S. 
679,  30  L.  ed.  766,  7  Sup.  Ct.  Rep.  656,  763; 
Rathbone  v.  Wirth,  150  N.  Y.  459,  34  L.R.A. 
408,  45  N.  E.  15;  Lawton  v.  Steele,  119 
N.  Y.  226,  7  L.R.A.  134,  16  Am.  St.  Rep. 
813,  23  N.  E.  878. 

The  contract  agreement  to  comply  with 
the  law  falls  with  the  law  itself. 

People  ex  rel.  Rodgers  v.  Coler,  166  N.  Y. 
1,  52  L.R.A.  814,  82  Am.  St.  Rep.  605,  59 
X.  E.  716;  Knowles  v.  New  York,  176  N. 
Y.  430,  68  N.  E.  860;  People  ex  rel.  Cossey 
V.  Grout,  179  N.  Y.  417,  72  N.  E.  464,  1 
Ann.  Cas.  39;  Home  Ins.  Co.  t.  Morse,  20 
Wall.  445,  22  L.  ed.  365. 

Mr.  Jeremiah  A.  O'lieary,  amicus 
curia. 

Cardozo,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  is  a  contractor  with  the 
city  of  New  York.  His  contract  was  for 
the  construction  of  sewer  basins.  In  doing 
the  work,  he  employed  laborers  not  citizens 
of  the  United  States.  One  of  them  was  an 
Italian.  The  nationality  of  the  others  is 
not  shown.  Because  of  the  employment  of 
these  aliens,  he  has  been  convicted  of  vio- 
lating §  14  of  the  Labor  Law  (Laws  1909, 
chap.  36;  Consol.  Laws,  chap.  31).  The 
section  reads  as  follows: 

"Section  14.  Preference  in  Employment  of 
Persons  upon  Public  Works. — In  the  con- 
struction of  public  works  by  the  state  or  a 
municipality,  or  by  persons  contracting 
with  the  state  or  such  municipality,  only 
citizens  of  the  United  States  shall  be  em- 
ployed; and  in  all  cases  where  laborers  are 
employed  on  any  such  public  works,  prefer- 
ence shall  be  given  citizens  of  the  state  of 
New  York.  In  each  contract  for  the  con- 
struction of  public  works  a  provision  shall 
be  inserted,  to  the  effect  that,  if  the  pro- 
visions of  this  section  are  not  complied 
with,  the  contract  shall  be  void.  All  boards, 
officers,  agents  or  employees  of  cities  of 
the  first  class  of  the  state,  having  the  power 
to  enter  into  contracts  which  provide  for 
the  expenditure  of  public  money  on  pub- 
lic works,  shall  file  in  the  office  of  the  com- 
missioner of  labor  the  names  and  addresses 
of  all  contractors  holding  contracts  with 
said  cities  of  the  state.  Upon  the  letting 
of  new  contracts  the  names  and  addresses 
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of  such  new  contractors  shall  likewise' be 
filed.  Upon  the  demand  of  the  commission- 
er of  labor  a  contractor  shall  furnish  a  list 
of  the  names  and  addresses  of  all  siibcon- 
tractors  in  his  employ.  Each  contractor 
performing  work  for  any  city  of  the  first 
class  shall  keep  a  list  of  his  employees,  in 
which  it  shall  be  set  forth  whether  they  are 
naturalized  or  native-bom  citizens  of  the 
United  States,  together  with,  in  case  of 
naturalization,  the  date  of  naturalization 
and  the  name  of  the  court  where  such 
naturalization  was  granted.  Such  lists  and 
records  shall  be  open  to  the  inspection  of 
the  commissioner  of  labor.  A  violation  of 
this  section  shall  constitute  a  misdemeanor 
and  shall  be  punishable  by  a  fine  of  not  less 
than  $50  nor  more  than  $500,  or  by  im- 
prisonment for  not  less  than  thirty  nor 
more  than  ninety  days,  or  by  both  such 
fine  and  imprisonment." 

The  appellate  division  has  held  that  this 
statute  violates  both  the  state  and  the  Fed- 
eral Constitution.  Its  effect,  we  are  told,- 
is  to  deprive  the  excluded  aliens  of  their 
liberty  without  due  process  of  law,  in  that 
they  are  denied  the  right  to  labor '  on  the 
public  works.  U.  S.  Const.  14th  Amend. 
N.  Y.  Const,  art.  1,  §  6.  The  effect  also  is, 
we  are  told,  to  deny  to  the  excluded  aliens 
the  equal  protection  of  the  laws.  U.  S. 
Const.  14th  Amend.  It  is  true  the  defend- 
ant is  not  within  the  excluded  classes.  Ply* 
mouth  Coal  Co.  v.  Pennsylvania,  232  U.  S. 
531,  ."545,  58  L.  ed.  713,  719,  34  Sup.  Ct 
Kop.  339.  He  is  charged,  however,  with  a 
crime,  and  the  crime  is  said  to  have  been 
the  refusal  to  discriminate,  and  nothing 
else.  Tlie  laborers  whom  he  has  employed 
are  within  the  excluded  classes;  and,  if 
they  had  a  right  to  serve,  he  on  his  side 
had  a  right  to  employ.  To  refuse  to  give 
effect  to  an  unlawful  discrimination,  and 
to  do  this  at  the  instance  of  those  against 
whom  the  discrimination  is  aimed,  cannot 
constitute  a  crime.  The  question  whether 
this  statute  does  discriminate  against 
aliens  in  violation  of  the  Constitution  is 
therefore,  we  think,  before  us. 

The  moneys  of  the  state  belong  to  the 
people  of  the  state.  They  do  not  belong  to 
aliens.  The  state,  through  its  legislature, 
has  given  notice  to  its  agents  that  in  build- 
ing its  public  works  it  wishes  its  own 
moneys  to  be  paid  to  its  own  citizens,  and, 
if  not  to  them,  then,  at  least,  to  citizens  of 
the  United  States.  The  argument  is  made 
that  in  thus  preferring  its  own  citizens  in 
the  distribution  of  its  own  wealth  it  denies 
to  the  alien  within  its  borders  the  equal 
protection  of  the  laws. 

The  people,  viewed  as  an  organized  unit, 
constitute  the  state.  Penhallow  v.  Doane, 
3  Dall.  54,  100,  1  L.  ed.  507,  626;   Texas 
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V.  White,  7  Wall.  700,  720,  10  L.  ed.  227, 
235.  The  members  of  the  state  are  its 
citizens.  United  States  v.  Cruikskank,  92 
U.  S.  542,  549,  23  L.  ed.  588,  590;  Minor  v. 
Happersett,  21  Wall.  162,  22  L.  ed.  627. 
Those  who  are  not  citizens  are  not  members 
of  the  state.  Society  thus  organized  is  con- 
ceived of  as  a  body  corporate.  Like  any 
other  body  corporate,  it  may  enter  into 
contracts,  and  hold  and  dispose  of  property. 
In  doing  this  it  acts  through  agencies  of 
government.  These  agencies,  when  con- 
tracting for  the  state,  or  expending  the 
state's  moneys,  are  trustees  for  the  people 
of  the  state.  Illinois  C.  R.  Co.  v.  Illinois, 
146  U.  8.  387.  36  L.  ed.  1018,  13  Sup.  Ct. 
Rep.  110.  It  is  the  people — i.  e.,  the  mem- 
bers of  the  state — who  are  contracting  or 
expending  their  own  moneys  through  agen- 
cies of  their  own  creation.  Certain  limi- 
tations on  the  powers  of  those  agencies  re- 
sult from  the  nature  of  the  trust.  Ibid. 
Since  government,  in  expending  public  mon- 
eys, is  expending  the  moneys  of  its  citizens, 
it  may  not,  by  arbitrary  discriminations 
having  no  -relation  to  the  public  welfare, 
foster  the  employment  of  one  class  of  its 
citizens  and  discourage  the  employment  of 
others.  It  is  not  fettered,  of  course,  by  any 
rule  of  absolute  equality;  the  public  wel- 
fare may  at  times  be  bound  up  with  the 
welfare  of  a  class;  but  public  welfare,  in  a 
large  sense,  must,  none  the  less,  be  the  end 
in  view.  Every  citizen  has  a  like  interest 
in  the  application  of  the  public  wealth'  to 
the  common  good,  and  the  like  ri^t  to  de- 
mand that  there  be  nothing  of  partiality, 
nothing  of  merely  selfish  favoritism,  in  the 
administration  of  the  trust.  But  an  alien 
has  no  such  interest;  and  hence  results  a 
difference  in  the  measure  of  his  right.  To 
disqualify  citizens  from  employment  on  the 
public  works  is  not  only  discrimination,  but 
arbitrary  discrimination.  To  disqualify 
aliens  is  discrimination,  indeed,  but  not 
arbitrary  discrimination;  for  the  principle 
of  exclusion  is  the  restriction  of  the  re- 
sources of  the  state  to  the  advancement  and 
profit  of  the  members  of  the  state.  Un- 
generous and  unwise  such  discrimination 
may  be.  It  is  not  for  that  reason  unlawful. 
The  power  of  a  state  to  discriminate  be- 
tween citizens  and  aliens  in  the  distribution 
of  its  own  resources  is  sanctioned  alike 
by  decisions  of  the  courts  and  by  long  con- 
tinued practice.  Neither  aliens  nor  the 
citizens  of  other  states  are  invested  by  the 
Constitution  with  any  interest  in  the  com- 
mon property  of  the  people  of  this  state. 
MeCready  v.  Virginia,  94  U.  S.  391,  394,  24 
L.  ed.  248.  It  has  been  held,  therefore, 
that  a  state  may  deny  to  aliens,  and  even 
to  citizens  of  another  state,  the  right  to 
plant  oysters  or  to  fish  in  public  waters. 
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Ibid.;  People  v.  Lowndes,  130  N.  Y.  455, 
462,  29  N.  E.  751;  Com.  v.  Hilton,  174 
Mass.  29,  45  L.R.A.  475,  54  N.  £.  362.  It 
may  restrict  to  its  own  citizens  the  enjoy- 
ment of  its  game.  Geer  v.  Connecticut,  161 
U.  8.  519,  529,  40  L.  ed.  793,  797,  16  Sup. 
Ct.  Rep.  600;  Patsone  v.  Pennsylvania,  232 
U.  S.  138,  145,  58  L.  ed.  539,  544,  34  Sup. 
Ct.  Rep.  281.  It  may  discriminate  between 
citizens  and  aliens  in  its  charitable  institu- 
tions, or  in  other  measures  for  the  relief 
of  paupers.  Freund,  Pol.  Power,  §  712; 
State  Charities  Law  (Laws  1909,  chap.  37) 
§  17.  It  may  make  the  same  discrimination 
in  the  distribution  of  its  public  lands  (Me- 
Cready V.  Virginia,  supra) ;  its  mines  (Jus- 
tice Min.  Co.  V.  Lee,  21  Colo.  260,  52  Am. 
St.  Rep.  216,  40  Pac.  444,  18  Mor.  Min. 
Rep.  220);  its  forests;  or  other  natural 
resources.  It  may  deny  to  aliens  the  right 
to  hold  or  inherit  real  estate,  except  where 
the  right  has  been  secured  by  treaty. 
BIythe  v.  Hinckley,  180  U.  S.  333,  341,  45 
L.  ed.  557,  562,  21  Sup.  Ct.  Rep.  390.  The 
origin  of  this  last  disability  is  historical 
(1  Pollock  &  M.  History  of  English  Law, 
445),  but  the  policy  underlying  it  is  akin 
to  the  policy  that  underlies  the  others.  The 
principle  that  justifies  these  discriminations 
is  that  the  common  property  of  the  state  be- 
longs to  the  people  of  the  state,  and  hence 
that,  in  any  distribution  of  that  property, 
the  citizen  may  be  preferred. 

To  defeat  this  law  it  must,  therefore, 
be  held  that  the  Constitution  gives  to  the 
state  a  narrower  liberty  of  choice  in  the  ex- 
penditure of  its  own  moneys  than  in  the 
use  or  distribution  of  its  other  resources. 
I  can  find  no  justification  for  the  supposed 
distinction.  The  construction  of  public 
works  involves  the  expenditure  of  public 
moneys.  To  better  the  condition  of  ite  own 
citizens,  and,  it  may  be,  to  prevent  pauper- 
ism among  them,  the  legislature  has  de- 
clared that  the  moneys  of  the  state  shall 
go  to  the  'people  of  the  state.  The  equal 
protection  of  the  laws  is  due  to  aliens  as 
to  citizens  (Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  369,  30  L.  ed.  220,  226,  6  Sup.  Ct. 
Rep.  1064 ;  Lem  Moon  Sing  v.  United  States, 
158  U.  S.  538,  547,  39  L.  ed.  1082,  1085,  15 
Sup.  Ct.  Rep.  967);  but  equal  protection 
does  not  mean  that  those  who  have  no  in- 
terest in  the  common  property  of  the  state 
must  share  in  that  property  on  the  same 
terms  as  those  who  have  an  interest. 

In  saying  this,  I  assume  that  the  purpose 
of  the  statute  is  not  to  promote  efficiency 
in  the  doing  of  the  work,  but  to  discrimi- 
nate in  the  distribution  of  the  public  wealth 
in  favor  of  the  citizen.  There  may  be  forms 
of  employment  wliere  efficiency  would  be 
promoted  by  the  employment  of  citizens, 
and,  if  the  statute  were  restricted  to  such 
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employments,  its  validity  would  not  be 
doubtful.  Just  as  the  state  may  confine  to 
citizens  the  right  to  hold  public  office,  so, 
on  the  same  ground,  it  may  confine  to  citi- 
zens the  right  to  serve  the  state  in  any 
way,  whenever  there  is  a  relation  between 
the  exclusion  of  aliens  and  the  promotion 
of  efficiency.  There  are  many  lines  of  serv- 
ice where  it  is  conceivable  that  the  employ- 
ment of  citizens  will  make  for  a  stable  ad- 
ministration. If  the  government  were  to 
take  over  the  railroads,  there  would  be 
force  in  the  argument  that  the  trains  should 
be  run  by  citizens  on  whose  loyalty  the 
government  might  depend  in  times  of  na- 
tional disaster.  We  have  grown  accustomed 
to  the  government's  administration  of  the 
mails,  and  none  of  us  doubts  that  the  serv- 
ice is  one  from  which  aliens  may  be  exclud- 
ed. In  all  these  branches  of  employment 
it  is  not  difficult  to  discover  some  relation 
between  citizenship  and  efficiency.  The  pro- 
hibition of  alien  labor  in  this  statute  is, 
however,  unrestricted.  It  applies  to  the 
most  temporary  .and  occasional  service,  and 
to  the  lowest  grades  of  labor.  Even  in 
those  cases,  it  is  for  the  legislature,  ac- 
cording to  the  people's  claim,  to  determine 
whether  some  relation  exists  between  effi- 
ciency and  citizenship;  between  loyalty  in 
service  and  service  by  the  loyal.  Such  tests 
of  fitness  have  a  fair  relation  to  permanent 
positions  where  a  spirit  of  allegiance  to 
the  employer  may  be  cultivated.  It  seems 
far-fetched,  however,  to  apply  them  to  the 
task  of  day  laborers  excavating  for  sewers 
or  digging  trenches  for  a  subway.  The  re- 
lation in  such  circumstances  is  so  remote 
that  we  may  consider  it  illusory.  At  least 
I  shall  so  assume  for  the  purpose  of  this 
discussion.  The  statute  has  been  frankly 
defended  at  our  bar  as  a  legitimate  prefer- 
ence of  citizens,  not  to  promote  the  effi- 
ciency of  the  work,  but  to  promote  the  wel- 
fare of  the  men  preferred;  and  from  that 
aspect  it  will  be  frankest  and  safest  for  us 
to  view  it.  To  concede  that  such  a  pref- 
erence was  intended  is  not  to  condemn  the 
statute  as  invalid.  The  state,  in  determin- 
ing what  use  shall  be  made  of  its  own 
moneys,  may  legitimately  consult  the  wel- 
fare of  its  own  citizens,,  rather  than  that  of 
aliens.  Whatever  is  a  privilege,  rather  than 
a  right,  may  be  made  dependent  upon  citi- 
zenship. In  its  war  against  poverty,  the 
state  is  not  required  to  dedicate  its  own  re- 
sources to  citizens  and  aliens  alike.  .  "Tlie 
relief  of  the  poor — the  care  of  those  who 
are  unable  to  care  for  themselves — is  among 
the  unquestioned  objects  of  public  duty." 
Brewer,  J.,  in  State  ex  rel.  Griffith  ,v. 
Osawkee  Twp.  14  Kan.  424,  19  Am.  Rep. 
89.  The  modern  state  everywhere  is  mind- 
ful of  that  duty.  It  has  extended  its  bounty 
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in  large  measure,  though  not  without  some 
discrimination,  to  aliens;  but  it  would  not 
trench  upon  their  rights  under  the  Consti- 
tution if  it  were  to  confine  its  bounty  to  its 
citizens.  As  it  may  discriminate  between 
citizens  and  aliens  in  relief,  so  also  it  may 
discriminate  in  employment.  When  pay- 
ment for  public  works  is  to  be  made  from 
public  funds,  it  may  prefer  in  employment 
its  own  citizens,  since  to  them  the  legisla- 
ture may  believe  that  the  first  duty  is  ow- 
ing. United  States  v.  Realty  Co.  163  U.  S. 
427,  440,  41  L.  ed.  215,  219,  16  Sup.  Ct. 
Rep.  1120.  Everywhere  throughout  the  world 
the  state,  in  its  relation  to  the  laborer,  is 
assuming  a  larger  obligation;  but  it  can- 
not be  that  it  owes  this  obligation  to  citi- 
zens and  aliens  in  equal  measure.  In  Great 
Britain  there  was  enacted  in  1908  a  statute 
providing  for  old-age  pensions,  restricted, 
it  may  be  noted,  to  British  subjects.  8 
Edw.  VII.  chap.  40,  §  1.  In  the  same  King- 
dom there  was  enacted  in  1911  a  statute 
providing  for  insurance  against  unemploy- 
ment. 1  &  2  Geo.  V.  chap.  55.  In  our  own 
country  the  workmen's  compensation  laws 
that  have  been  adopted  in  many  states  are 
phrases  of  the  same  world-wide  movement. 
We  are  not  concerned  at  this  time  with  the 
validity  of  these  measures  for  the  allevia- 
tion of  the  laborer's  lot.  We  mention  them 
as  illustrations  of  an  expanding  conscious- 
ness in  the  modern  state  that  relief  against 
unemployment,  both  after  the  event  and  be- 
fore it,  is  part  of  the  state's  function.  In 
one  of  our  states  the  courts  have  sustained 
a  law  providing  for  state  help  to  farmers. 
State  v.  Nelson  County,  1  N.  D.  88,  8  L.R.A. 
283,  26  Am.  St.  Rep.  609,  45  N.  W.  33. 
How  far  the  state  will  go  beyond  its  own 
citizens  in  thus  applying  its  own  resources 
to  the  betterment  of  conditions  the  legisla- 
ture must  say.  Preferences  to  relieve 
against  pauperism  after  it  has  become  an 
accomplished  fact  do  not  violate  the  rights 
of  aliens.  Preferences  to  avert  a  threatened 
pauperism,  or  to  render  pauperism  impossi- 
ble, stand  on  the  same  footing.  In  each  in- 
stance the  state  announces  as  its  public  pol- 
icy that  the  common  property  shall  be  used 
for  the  benefit  of  its  common  owners. 

The  argument  is  made,  however,  that 
there  is  a  distinction  between  the  right  of 
government  to  exclude  aliens  from  its  own 
employment  and  the  right  to  exclude  aliens 
from  employment  by  independent  contrac- 
tors. The  ruling  of  the  Supreme  Court  of 
the  United  States  in  Atkin  v.  Kansas,  191 
U.  S.  207,  48  L.  ed.  148,  24  Sup.  Ct.  Rep. 
124,  and  in  Ellis  v.  United  States,  206  U. 
S.  246,  51  L.  ed.  1047,  27  Sup.  Ct.  Rep. 
600,  11  Ann.  Cas.  589,  goes  far  to  invali- 
date the  distinction.  The  first  case  con- 
sidered a  statute  of  Kansas  prohibiting  the 
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employment  of  laborers  for  more  tlian  eight 
hours  a  day  on  any  public  work.  The  stat- 
ute was  held  valid  in  its  application  to 
laborers  in  the  service  of  contractors.  The 
second  case  sustained  a  like  statute,  passed 
by  Congress,  to  regulate  employment  on 
public  works  in  the  District  of  Columbia. 
The  presence  of  an  independent  contractor, 
interposed  between  the  state  and  the  la- 
borer, did  not  check  the  power  of  the  gov- 
ernment to  prescribe  the  hours  of  labor. 
But,  without  reference  to  those  decisions, 
the  distinction  is  inadequate.  In  a  real 
and  substantial  sense,  it  is  the  money  of 
the  state  that  is  paid  to  the  laborers,  though 
the  distribution  is  made  through  the  me- 
dium of  contractors.  That  money  consti- 
tutes the  fund  out  of  M-hich  the  wages  of 
laborers  are  payable.  This  is  not  only  true 
as  an  economic  and  social  fact;  it  is  true 
also  as  a  statement  of  the  legal  rights  of 
those  concerned.  The  state  (lieu  law,  Laws 
1909,  chap.  38,  §  5)  has  given  to  any  la- 
borer employed  by  a  contractor  in  the  con- 
struction of  a  public  improvement  a  lien 
for  the  value  of  his  labor  upon  the  moneys 
of  the  state  applicable  to  that  improvement. 
The  state  .has  thus  defined  the  channels 
through  which  the  payment  must  be  made. 
It  has  assumed  a  direct  obligation  not  only 
to  its  own  employees,  but  also  to  the  em- 
ployees of  contractors  on  its  works.  To 
say  tliat  the  latter  class  of  employees  re- 
ceive not  the  state's  moneys,  but  those  of 
the  contractors,  is  to  put  form  above  sub- 
stance. The  great  problems  of  public  law- 
do  not  turn  upon  these  nice  distinctions. 
The  fundamental  powers  of  the  state  and 
the  fundamental  rights  of  man  are  built 
upon  a  broader  basis.  The  truth  and  sub- 
stance of  the  situation  is  that  the  contrac- 
tor's employees  are  doing  the  state's  work, 
and  are  paid  out  of  the  state's  moneys;  and 
this  truth  ought  not  to  be  obscured  by  dis- 
tinctions between  contractors  and  servants 
established  to  fix  the  gradations  of  civil 
liability. 

I  do  not  ignore  what  was  said  in  People 
V.  Orange  County  Road  Constr.  Co.  175  N. 
Y.  84,  05  L.R.A.  33,  67  N.  E.  129.  There 
is  a  suggestion  in  that  case,  but  not  a 
ruling,  that  a  distinction  exists  between  em- 
ployees of  the  state  and  those  of  a  contrac- 
tor in  respect  of  the  state's  power  to  regu- 
late the  hours  of  labor.  The  later  case  of 
Atkin  V.  Kansas,  191  U.  S.  207,  48  L.  ed. 
148,  24  Sup.  Ct.  Rep.  124,  has  obliterated 
the  distinction,  and  so  it  was  conceded  in 
People  ex  rel.  Cossey  v.  Grout,  179  N.  Y. 
417,  72  N.  E.  464,  1  Ann.  Cas.  39.  It  is 
now  perceived  that  all  persons  engaged  on 
the  public  works,  from  the  highest  officers 
to  the  lowest  laborers,  through  all  the  gra- 
dations of  contractors  and  subcontractors, 
L.R.A.1916D. 


are,  in  a  very  vital  sense,  in  the  service  oi 
the  state.  Tiie  state  has  a  legitimate  con- 
cern in  the  selection  of  the  men  to  be  em- 
ployed from  one  extreme  of  the  official  heir- 
areliy  to  the  other.  Whether  they  are  called 
officers  or  employees  does  not  matter.  The 
power  of  the  legislature  depends  upon  the 
substance  of  things,  and  not  upon  names 
and  labels. 

To  hold  that  this  statute  violates  the 
Federal  Constitution  would  be  to  ignore  the 
contrary  judgment  expressed  in  the  Consti- 
tutions and  legislation  of  many  other  states. 
There  is  a  like  provision  in  the  Constitu- 
tion of  Arizona  (article  18,  §  10),  a  Con- 
stitution which  was  approved  (so  far  as 
this  provision  is  concerned)  by  joint  reso- 
lution of  Congress  (37  Stat,  at  L.  39,  No. 
8).  There  are  like  provisions  in  the  Con- 
stitution of  Idaho  (art.  13,  §  5),  and  in 
that  of  Wyoming  (art.  19,  §  1),  which  were 
also  approved  by  Congress.  There  is  a  like 
provision,  restricted,  however,  to  Chinese,  in 
the  Constitution  of  California  (art.  19,  § 
3).  There  are  like  provisions  applicable  to 
all  aliens  in  the  statutes  of  Massachusetts 
(Acts  of  1909,  chap.  514,  §  21),  New  Jersey 
(Compiled  Statutes  of  New  Jersey  1910,  p. 
3023,  §  13),  Pennsylvania  (2  Purdon's  Dig. 
13th  ed,  p.  2172,  §  8),  and  California  (act 
No.  127,  General  Laws  of  California  1906). 
Legislation  similar  in  purpose  may  be  found 
in  Montana  (Rev.  Code,  §  2250),  Nevada 
(Rev.  Laws  of  Nevada  1912,  §  3483),  Ore- 
gon (Laws  of  Oregon,  §  6267),  and  Hawaii 
(Acts  of  Congress,  Rev.  Laws  1905).  Un- 
less the  case  against  this  statute  is  a  clear 
one,  the  courts  may  not  ignore  this  concur- 
rence of  opinion.  Lcmieux  v.  Young,  211 
U.  S.  489,  493,  53  L.  ed.  295,  299,  29  Sup. 
Ct.  Rep.  174. 

In  thus  holding  that  the  power  exists  to 
exclude  aliens  from  employment  on  the  pub- 
lic works,  we  do  not,  however,  commit  our- 
.selves  to  the  view  that  the  power  exists 
to  make  arbitrary  distinctions  between  citi- 
zens. We  do  not  hold  that  the  government 
may  create  a  privileged  caste  among  the 
members  of  the  state.  Smith  v.  Texas,  233 
U.  S.  630,  638,  58  L.  ed.  1129,  1133.  L.R.A. 
1915D,  677,  34  Sup.  Ct.  Rep.  681,  Ann.  Caa. 
1915D,  420.  We  do  not  hold  that  it  may 
discriminate  among  its  citizens  on  the 
ground  of  faith  or  color.  Strauder  v.  West 
Virginia,  100  U.  S.  303,  25  L.  ed.  664,  3 
Am.  Crim.  Rep.  515;  Gibson  v.  Mississippi, 
162  U.  S.  565,  40  L.  ed.  1075,  16  Sup.  Ct. 
Rep.  904;  Rogers  v.  Alabama,  192  U.  S. 
226,  231,  48  L.  ed.  417,  419,  24  Sup.  Ct. 
Rep.  257.  A  citizen  may  not  be  disquali- 
fied because  of  faith  or  color  from  service 
a*  a  juror.  Strauder  v.  West  Virginia,  su- 
pra. For  like  reasons  we  assume  that  he 
may  not  be  disqualified,  because  of  faith  or 
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color  from  een-ing  the  state  in  public  ofRcc 
or  employment.  It  is  true  that  the  indi- 
vidual, though  a  citizen,  has  no  legal  right 
in  any  particular  instance  to  be  selected  as 
contractor  by  the  government.  Tt  does  not 
follow,  however,  that  he  may  be  declared 
disqualified  from  service,  unless  the  pro- 
scription bears  some  relation  to  the  advance- 
ment of  the  public  welfare.  Strauder  v. 
West  Virginia,  supra,  100  U.  S.  at  page 
305,  25  L.  ed.  664.  The  legislature  has  un- 
questionably the  widest  latitude  of  judg- 
ment in  determining  whether  such  a  rela- 
tion exists,  but  we  arc  not  required  to  hold 
that  there  is  no  remedy  against  sheer  op- 
pression. Where  the  line  must  be  drawn 
we  do  not  now  determine.  We  do  not  say 
that  the  legislature  could  single  out  A  and 
B  by  name,  and  declare  that,  though  citi- 
zens, they  should  never  be  employed  on  any 
public  work.  It  may  well  be  that  such  dis- 
qualification would  be  illegal  under  the  14th 
Amendment  of  the  Federal  Constitution,  in 
that  it  would  deny  to  the  citizens  thus 
arbitrarily  excluded  the  equal  protection  of 
the  laws,  and  illegal  also  under  our  state 
Constitution,  which  provides  (art.  1,  §  1): 
"No  member  of  this  state  shall  be  disfran- 
chised, or  deprived  of  any  of  the  rights  or 
privileges  secured  to  any  citizen  thereof, 
unless  by  the  law  of  the  land,  or  the  judg- 
ment of  his  peers." 

This  opinion  has  failed  of  its  purpose  if 
it  has  failed  to  demonstrate  that  those  pro- 
visions are  without  application  to  the  ex- 
clusion of  aliens  from  the  enjoyment  of  the 
state's  resources. 

It  must  also  be  evident  that  nothing  in 
this  opinion  gives  countenance  to  the  view 
that  the  government  may  deny  to  aliens  the 
right  to  engage  in  any  private  trade,  or 
calling  on  terms  of  equality  with  citizens. 
Yick  Wo  V.  Hopkins,  118  U."  S.  358,  369,  3D 
L.  ed.  220,  226,  6  Sup.  Ct.  Rep.  1064:  Re 
Tiburcio  Parrott  (C.  C.)  6  Sawy.  349,  1 
Fed.  481.  If  the  calling  is  one  that  the 
state,  in  the  exercise  of  its  police  power, 
may  prohibit  either  absolutely  or  condition- 
ally by  the  e.Yaction  of  a  license,  the  fact 
of  alienage  mAy  justify  a  denial  of  the 
privilege.  Patsone  v.  Pennsylvania,  232  U. 
S.  138,  58  L.  ed.  539,  34  Sup.  Ct.  Rep.  281 ; 
Com.  V.  Patsone,  231  Pa.  46,  79  Atl.  928; 
Com.  V.  Hana,  195  Mass.  262,  11  L.R.A. 
(N.S.)  799,  22  Am.  St.  Rep.  251,  81  N.  E. 
149,  11  Ann.  Cas.  514;  Bloomficld  v.  State, 
86  Ohio  St,  253,  99  N.  E.  309,  41  hRJi. 
(N.S.)  726,  Ann.  Cas.  1913D,  629;  .State 
V.  Travelers'  Ins.  Co.  70  Conn.  590,  600,  66 
Am.  St.  Rep.  138,  40  Atl.  465.  There  must, 
however,  be  some  relation  in  such  cases  be- 
tween the  exclusion  of  the  alien  and  the  pro- 
tection of  the  public  welfare.  But,  subject 
only  to  the  exercise  of  the  police  power,  it 
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is  true  that,  in  dealings  between  man  and 
man,  the  alien  and  the  citizen  trade  and 
labor  on  equal  terms.  It  is  a  denial  of  the 
equal  protection  of  the  laws  when  the  gov- 
ernment, in  its  capacity  as  a  lawmaker, 
regulating,  not .  its  own  property,  but  pri- 
vate business,  bars  the  alien  from  the  right 
to  trade  and  labor.  It  is  not  a  denial  of 
the  equal  protection  of  the  laws  when  the 
government,  in  its  capacity  as  proprietor, 
issuing  a  mandate  to  its  own  agents 
(United  States  v.  Martin,  94  U.  S.  400,  24 
L.  ed.  128;  Carter,  Law,  Its  Origin,  Growth, 
and  Functions,  p.  230),  bars  the  alien  from 
the  right  to  share  in  the  property  which  it 
holds  for  its  own  citizens. 

Because  the  state  may  thus  discriminate 
in  favor  of  the  citizen  in  regulating  employ- 
ment on  its  public  works,  it  docs  not  fol- 
low, however,  that  it  may  exclude  aliens 
from  the  enjoyment  of  those  works  after 
they  have  been  completed.  Aliens  may  use 
the  public  highways  as  freely  as  citizens. 
Aliens  may  use  the  railroads  and  other 
agencies  of  transportation  as  freely  as  citi- 
zens. The  reason  is  that  the  right  to  move 
about  from  place  to  place  within  the  state 
is  incidental  to  the  right  to  live  within  the 
state.  There  are  probably  many  other  pub- 
lic works  so  intimately  related,  if  not  to 
life,  at  least  to  health  and  comfort,  that 
merely  arbitrary  or  oppressive  discrimina- 
tion against  the  alien  in  regulating  their 
use  would  be  a  denial  by  the  state  of  the 
equal  protection  of  the  laws.  To  attempt 
to  draw  the  line  in  advance  is  futile.  The 
question  must  in  each  case  be  whether  the 
use  is  one  that  is  reasonably  incidental  to 
life  under  modern  conditions  in  a  civilized 
state,  or  whether  it  is  rather  a  privilege 
which  the  state  may  grant  or  may  with- 
hold, to  be  employed  by  the  state  on  the 
public  works,  and  to  receive  payment  out 
of  the  public  purse,  is,  I'  think,  a  privilege, 
rather  than  a  right.  Atkin  v.  Kansas,  su- 
pra, 191  V.  S.  at  page  223,  48  L.  ed.  158, 
24  Sup.  Ct.  Rep.  124. 

The  argument  is  made  that,  if  the  stat- 
ute is  not  invalid  as  in  conflict  with  the 
14th  Amendment  of  the  Constitution,  it  is 
invalid  as  in  conflict  with  treaties  between 
the  United  States  and  foreign  nations.  Typ- 
ical of  these  treaties  is  the  one  with  Italy. 
It  provides:  "The  citizens  of  each  of  the 
high  contracting  parties  shall  have  liberty 
to  travel  in  the  states  and  territories  of  the 
other,  to  carry  on  trade,  wholesale  and  re- 
tail, to  hire  and  occupy  houses  and  ware- 
houses, to  employ  agents  of  their  choice, 
and  generally  to  do  anything  incident  to,  or 
necessary  for  trade,  upon  the  same  terms  as 
the  natives  of  the  country,  submitting  therti- 
selves  to  the  laws  there  established.  The 
citizens  of  each  of  the  high  contracting  par- 
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ties  shall  receive,  in  the  states  and  terri- 
tories of  the  other,  the  most  constant  pro- 
tection and  security  for  their  persons  and 
property,  and  shall  enjoy  in  this  respect 
the  same  rights  and  privileges  as  are  or 
shall  be  granted  to  the  natives,  on  their 
submitting  themselves  to  the  conditions  im- 
posed upon  the  natives."  [17  Stat,  at  L. 
846,  arts.  2,  3]. 

This  treaty,  in  my  judgment,  does  not 
limit  the  power  of  the  state,  as  a  proprie- 
tor, to  control  the  construction  of  its  own 
works  and  the  distribution  of  its  own 
moneys. 

The  argument  is  also  made  that  discrimi- 
nation between  citizens  and  aliens  may  in- 
crease the  cost  of  public  works  by  limiting 
the  supply  of  labor,  and  that  to  do  this  in 
order  to  better  the  condition  of  our  laborers 
is  to  violate  restrictions  of  the  Constitution 
of  the  state.  Article  8,  §  9,  of  the  state 
Constitution  provides  that  "neither  the 
credit  nor  the  money  of  the  state  shall  be 
given  or  loaned  to  or  in  aid  of  any  asso- 
ciation, corporation  or  private  undertak- 
ing." 

Article  8,  §  10,  provides:  "No  county, 
city,  town  or  village  shall  hereafter  give 
any  money  or  property,  or  loan  its  money 
or  credit  to  or  in  aid  of  any  individual, 
association  or  corporation,  or  become  di- 
rectly or  indirectly  the  owner  of  stock  in, 
or  bonds  of,  any  association  or  corporation; 
nor  shall  any  such  county,  city,  town  or  vil- 
lage be  allowed  to  incur  any  indebtedness 
except  for  county,  city,  town  or  village  pur- 
poses. This  section  shall  not  prevent  such 
county,  city,  town  or  village  from  making 
such  provision  for  the  aid  or  support  of 
its  poor  as  may  be  authorized  by  law." 

The  money  that  goes  to  laborers  on  pub- 
lic works  is  not  given  or  loaned  in  aid  of 
individuals  within  the  meaning  of  these 
provisions.  It  is  paid  for  service  rendered. 
That  is  the  direct  and  primary  purpose  of 
the  payment.  The  primary  and  direct  pur- 
pose being  legal,  the  payment  does  not  be- 
come ill^al  because  a  collateral  and  secon- 
dary purpose  may  be  to  protect  a  large 
class  of  the  community  against  the  peril  of 
pauperism.  In  the  long  run,  the  payment 
may  be  found  to  have  lessened  the  public 
burdens  rather  than  to  have  increased  them. 
Noble  State  Bank  v.  Haskell,  219  U.  S.  104, 
110,  111,  55  L.  ed.  112,  116,  117,  32  L.R.A. 
(N.S.)  1062,  31  Sup.  Ct.  Rep.  186,  Ann. 
Cas.  1912A,  487.  The  same  argument  was 
made  against  the  validity  of  the  statute 
for  an  eight-hour  day.  It  was  said  that  the 
result  would  be  to  increase  the  cost  for  the 
benefit  of  favored  classes.  The  legislature 
is.  now  empowered  by  the  Constitution  to 
fix  the  wages  and  salaries  of  all  employees 
upon  the  public  works.  This  authority  em- 
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braces  the  direct  increase  of  expense  by  in- 
creasing salaries  beyond  the  minimum  fixed 
by  competition.  It  must  also  embrace  the 
indirect  increase  of  expense  by  regulations 
of  employment  tending  to  diminish  compe- 
tition. 

I  have  not  overlooked,  though  I  have  not 
attempted  to  analyze,  the  decisions  of  this 
court  in  which  the  statutes  governing  the 
hours  of  labor  on  public  works  were  the 
subject  of  discussion.  People  ex  rel.  Rod- 
gers  V.  Coler,  166  N.  Y.  1,  52  L.R.A.  834, 
82  Am.  St.  Rep.  605,  59  N.  E.  716;  People 
V.  Orange  County  Road  Constr.  Co.  175  N. 
V.  84,  65  L.R.A.  33,  67  N.  E.  129;  Ryan  v. 
New  York,  177  N.  Y.  271,  69  N.  E.  599; 
People  ex  rel.  Cossey  v.  Grout,  179  N.  Y. 
417,  72  N.  E.  464,  1  Ann.  Cas.  39.  The 
specific  proposition  there  decided  has  ceased 
to  be  law  in  this  state.  So  far  as  it  was 
founded  on  the  theory  of  a  conflict  between 
the  statute  and  the  Federal  Constitution, 
it  was  overruled  by  the  United  States  Su- 
preme Court  in  Atkin  v.  Kansas,  191  U.  S. 
207,  48  L.  ed.  148,  24  Sup.  Ct.  Rep.  124. 
So  far  as  it  was  founded  on  the  theory  of 
a  conflict  between  the  statute  and  the  Con- 
stitution of  this  state,  it  wm  superseded 
by  the  amendment  of  the  Constitution  in 
1905.  Const,  art.  12,  §  '9;  People  ex  rel. 
Williams  Engineering  &  Contracting  Co.  v. 
Metz,  193  N.  Y.  148,  24  L.R.A. (N.S.)  201, 
85  N.  E.  1070.  The  earlier  cases  are  no 
longer  authorities,  therefore,  for  any  prop- 
osition actually  decided.  Their  reasoning 
may  still  instruct,  but  no  longer  control, 
us.  They  were  decided  in  nearly  every  in- 
stance by  a  bare  majority.  In  at  least  one 
instance  a  majority  did  not  unite  in  any- 
thing more  than  the  result.  It  would  serve 
no  useful  purpose  to  review  the  varying 
opinions  at  this  time.  It  is  enough  to  say 
that  they  are  not  decisive  of  the  case  at 
hand. 

This  statute  must  be  obeyed  unless  it  ia 
in  conflict  with  gome  command  of  the  Con- 
stitution, either  of  the  state  or  of  the  na- 
tion. It  is  not  enough  that  it  may  seem  to 
us  to  be  impolitic  or  even  oppressive.  It 
is  not  enough  that  in  its  making  great  and 
historic  traditions  of  generosity  have  boon 
ignored.  We  do  not  assume  to  pass  judg- 
ment upon  the  wisdom  of  the  legislature. 
Our  duty  is  done  when  we  ascertain  that  it 
has  kept  within  its  power.  Bertholf  v. 
O'Reilly,  74  N.  Y.  509,  615,  30  Am.  Rep. 
323;  People  v.  Gillson,  109  N.  Y.  389,  398, 
4  Am.  St.  Rep.  465,  17  N.  E.  343;  Atkin  v. 
Kansas,  supra.  "It  must  be  remembered 
that  legislatures  are  ultimate  guardians  of 
the  liberties  and  welfare  of  the  people  in 
quite  as  great  a  d^ree  as  the  courts." 
Holmes,  J.,  in  Missouri,  K.  &  T.  R.  Co.  v. 
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May,  194  U.  S.  267,  270,  48  L.  ed.  971,  972, 
24  Sup.  Ct.  Rep.  038,  039. 

If  doubt  exists  whether  there  is  a  con- 
flict between  the  statute  and  the  Consti- 
tution, the  statute  must  prevail.  Barrett 
V.  Indiana,  229  U.  S.  20,  31,  67  L.  ed.  1050, 
1053,  33  Sup.  Ct.  Rep.  092  j  People  v.  Gill- 
son,  supra.  These  guiding  principles  are 
not  to  be  honored  by  lip  service  only.  Mis- 
chief and  hardship,  it  is  said,  will  follow 
the  enforcement  of  this  law.  If  that  is  so, 
we  cannot  help  it.  To  correct  those  evils, 
if  they  shall  develop,  will  be  the  province 
of  legislation.  The  statute  does  not  with- 
hold from  the  alien  the  rights  secured  to 
him  by  the  Constitution;  and  we  must  en- 
force it  as  the  law. 

The  judgment  of  the  Appellate  Division 
should  be  reversed,  and  the  judgm^it  of 
conviction  affirmed. 

Chase,  Hogan  and  Miller,  J.,  concur. 

Wlllard  Bartlett,  Ch.  J.,  concurring: 

Whatever  may  be  my  own  views  as  to 
the  wisdom  or  fairness  of  the  statute  be- 
fore us,  I  am  entirely  clear  that  it  is  con- 
stitutional, and  that  the  question  is  settled 
by  the  decision  both  of  the  United  States 
Supreme  Court  and  of  this  court. 

These  decisions  establish  the  proposition 
that  the  state  in  the  prosecution  of  a  public 
work  stands  in  just  the  same  position  as 
an  individual;  that  it  may  prescribe  the 
conditions  on  which  it  will  contract  for  such 
work;  and  that  it  may  make  the  violation 
of  his  contract  on  the  part  of  the  contractor 
a  criminal  olTense.  It  is  so  held  in  Atkin 
V.  Kansas,  191  U.  8.  207,  223,  48  L.  ed. 
148,  158,  24  Sup.  Ct.  Rep.  124,  128,  where 
the  Supreme  Court  of  the  United  States 
said  that  "no  employee  is  entitled,  of  abso- 
lute right  and  as  a  part  of  his  liberty,  to 
perform  labor  for  the  state;  and  no  con- 
tractor for  public  work  can  excuse  a  viola- 
tion of  his  agreement  with  the  state  by  do- 
ing that  which  the  statute  under  which  he 
proceeds  distinctly  and  lawfully  forbids 
him  to  do." 

This  language  was  quoted  with  approval 
by  this  court  in  People  ex  rel.  Williams 
Engineering  Sc  Contracting  Co.  v.  Metz,  193 
X.  Y.  148,  24  L.R.A.(N.S.)  201,  85  N.  E. 
1070,  and  the  doctrine  therein  declared  thus 
received  the  sanction  of  all  the  judges  who 
sat  in  that  case. 

In  Ellis  v.  United  States,  206  U.  S.  246, 
256,  61  L.  ed.  1047,  1052,  27  Sup.  Ct.  Rep. 
600,  601,  11  Ann.  Cas.  589,  which  in- 
volved the  validity  of  a  Federal  labor  law, 
it  was  held  that  "the  government,  purely  as 
contractor,  in  the  absence  of  special  laws, 
may  stand  like  a  private  person,  but  by 
making  a  contract  it  does  not  give  up  its 
power  to  make  a  law." 
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And  in  the  exercise  of  this  power  it  may 
declare  a  violation  of  his  contract  by  the 
contractor  to  be  a  crime.  In  answer  to  a 
suggestion  that  the  purpose  of  the  statute 
was  to  secure  to  labor  certain  advantages 
in  conditions  over  which  Congress  has  not 
general  control,  Mr.  Justice  Holmes  said 
that  the  existence  of  such  a  motive  would 
not  render  a  law  unconstitutional  which 
was  otherwise  valid,  and  that  the  power 
which  Congress  has  over  the  mode  in  which 
contracts  with  the  United  States  shall  be 
performed  could  not  be  limited  by  a  specu- 
lation as  to  motives. 

However  subsequent  legislation  or  adjudi- 
cations may  have  modifled  the  effect  of  the 
decision  in  People  v.  Orange  Coimty  Road 
Constr.Co.  175  N.  Y.  84,  90,  66  L.R.A. 
33,  67  N.  E.  129,  131,  it  still  remains  true, 
as  was  said  by  Judge  Cullen  in  that  case, 
that  "if  the  state  itself  prosecutes  a  work 
it  may  dictate  every  detail  of  the  service  re- 
quired in  its  performance, — prescribe  the 
wages  of  workmen,  their  hours  of  labor,  and 
the  particular  individuals  who  may  be  em- 
ployed. .  .  .  The  state  in  this  respect 
stands  the  same  as  its  citizens." 

How  great  the  rights  of  private  citizens 
are  in  their  status  as  employers  is  aptly 
illustrated  by  Jacobs  v.  Cohen,  183  N.  Y. 
207,  2  L.R.A.(N.S.)  292,  111  Am.  St.  Rep. 
730,  76  N.  E.  5,  6  Ann.  Cas.  280,  where 
this  court  held  that  the  contract  between  an 
employer  and  a  labor  union  whereby  the 
employer  agreed  for  a  certain  period  to 
employ  only  members  of  the  union  was  not 
violative  of  public  policy  or  otherwise  for-, 
bidden  by  law.  In  the  opinion  we  reiter- 
ated the  assertion  made  in  National  Pro- 
tective Asso.  V.  Gumming,  170  N.  Y.  315, 
341,  58  L.R.A.  135,  88  Am.  St.  Rep.  648, 
63  N.  E.  360,  377,  that  every  man  has  a 
right  "to  carry  on  his  business  in  any  law- 
ful way  that  he  sees  fit.  He  may  employ 
such  men  as  he  pleases,  and  is  not  obliged 
to  employ  those  whom,  for  any  reason,  he 
does  not  wish  to  have  work  for  him." 

It  seems  to  me  that  the  only  constitu- 
tional prohibition  which  can  be  relied  upon 
with  any  confidence  to  invalidate  the  stat- 
ute forbidding  the  employment  of  aliens 
upon  the  public  works  of  this  state  is  the 
provision  of  the  14th  Amendment  to  the 
Federal  Constitution,  which  declares  that 
no  state  shall  "deny  to  any  person  within 
its  jurisdiction  the  equal  protection  of  the 
laws." 

If  it  is  a  denial  of  the  equal  protection 
of  the  laws  for  an  employer  of  labor  to 
refuse  to  afford  a  designated  class  of  per- 
sons an  opportunity  to  work  for  him,  it 
must  be  conceded  that  this  statute  was 
enacted  in  disre.':;Rrd  of  the  constitutional 
provision  thug  invoked. 

I  can  find  no  reason  to  suppose,  however. 
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that  the  14th  Amendment  was  designed 
to  limit  or  restrict  the  rights  of  a  state 
as  an  employer  of  labor.  Other  employers, 
individual  or  corporate,  possesg  the  undoubt- 
ed and  absolute  right  to  withhold  employ- 
ment from  whomever  they  see  fit.  The  Con- 
stitution could  hardly  have  been  intended 
to  deprive  the  states  of  equality  with 
private  employers  in  this  respect;  yet,  if 
the  14th  Amendment  invalidate  the  statute 
in  question,  the  great  railroad  corporation 
which  is  erecting  its  new  building  in  Albany 
to-day  may  refuse  to  allow  aliens  to  work 
upon  it,  while  the  state  of  Xew  York,  in 
repairing  the  capitol,  must  give  aliens  an 
equal  opportunity  with  citizens  to  aid  in 
its  reconstruction. 

The  statute  is  nothing  more,  in  effect, 
than  a  resolve  by  an  employer  as  to  the 
character  of  his  employees.  An  individual 
employer  would  communicate  the  resolve 
to  his  subordinates  by  written  instructions 
or  by  word  of  mouth.  The  state,  an  incorpo- 
real master,  speaking  through  the  legisla- 
ture, communicates  the  resolve  to  its  agents 
by  enacting  a  statute.  Either  the  private 
employer  or  the  state  can  revoke  the  resolve 
at  will.  Entire  liberty  of  action  in  these 
respects  is  essential  unless  the  state  ia  to 
be  deprived  of  a  right  which  has  heretofore 
been  deemed  a  constituent  element  of  the 
relationship  of  master  and  servant;  namely, 
the  right  of  the  master  to  say  who  his 
servants  shall  (and  therefore  shall  not)  be. 

If  the  alien  labor  law  under  consideration 
is  violative  of  the  14th  Amendment,  the 
preference  given  to  veterans  by  the  Consti- 
tution of  the  state  of  Xew  York  must  like- 
wise be  invalid.  Const,  of  New  York,  art. 
5,  §  9.  Appointments  and  promotions  in 
the  civil  service  of  the  state  and  of  all 
civil  divisions  thereof,  including  cities  and 
villages,  are  thereby  required  to  be  made 
according  to  merit  and  fitness  to  be  ascer- 
tained as  far  as  practicable  by  examinations, 
which,  so  far  as  practicable,  shall  be  com- 
petitive; "provided,  however,  that  honor- 
ably discharged  soldiers  and  sailors  from 
the  Army  and  Navy  of  the  United  States  in 
the  late  Civil  War,  who  are  citizens  and 
residents  of  this  state,  shall  be  entitled  to 
preference  in  appointment  and  promotion, 
without  regard  to  their  standing  on  any  list 
from  which  such  appointment  or  promotion 
may  be  made."  Here  is  a  preference  in 
the  public  service  based  wholly  upon  a 
status  acquired  half  a  century  ago,  and  a 
preference  of  one  class  of  citizens  over  all 
others.  There  could  not  be  a  clearer  case 
of  discrimination.  I  think  that  the  Federal 
Constitution  permits  such  discrimination; 
but  I  should  not  think  so  if  it  be  held 
that  the  statute  in  question  here  is  in  con- 
flict with  the  14th  Amendment. 

The  differences  of  opinion  upon  the  pres- 
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ent  appeal  are  necessarily  radical,  and  de- 
pend upon  the  question  whether  the  denial 
of  an  opportunity  to  work  for  the  state  is 
a  denial  of  the  equal  protection  of  the  laws. 
For  the  reasons  which  I  have  briefly  stated, 
in  addition  to  those  set  forth  so  clearly  and 
cogently  in  the  opinion  of  my  Brother  Car- 
dozo,  I  think  this  question  must  be  an- 
swered in  the  negative.  I  do  not  believe 
that  either  the  14th  Amendment  or  any 
other  of  the  constitutional  provisions  relied 
upon  by  the  respondent  was  designed  to 
limit  the  right  of  the  state  to  choose  its 
own  servants. 

Seabury,  J.,  concurring: 

This  case  in  no  way  involves  the  right  of 
private  citizens  to  employ  aliens  in  private 
work.  It  presents  only  the  question  of 
the  right  of  the  state  to  exclude  aliens  from 
employment  upon  its  public  works.  Tb« 
distinction  is  vital,  and  must  be  kept  in 
mind  throughout  the  discussion  of  this 
case. 

I  concur  in  the  opinion  that  the  statute 
is  constitutional.  I  agree  that,  because  of 
the  public  character  of  the  work  to  which 
the  statute  relates,  the  discrimination 
against  aliens  is  not  an  arbitrary  discrimi- 
nation. I  agree  also  that  the  law  cannot 
be  upheld  upon  the  ground  that  it  is  de- 
signed to  promote  efficiency  upon  the  public 
works  of  the  state.-  The  present  case,  as  I 
view  it,  does  not  involve  merely  the  right 
of  the  state  to  prescribe  the  manner  in 
which  its  public  money  may  be  distributed. 
The  money  expended  for  public  works  would 
necessarily  be  expended  whether  citizens  or 
aliens  were  engaged  in  constructing  them. 
The  money  paid  by  the  state  for  this  pur- 
pose is  not -a  gratuity,  but  is  paid  as  com- 
pensation for  services  rendered,  and  the 
rendering  of  these  services  creates  a  public 
value  at  least  equal  to  the  money  expended. 
The  distribution  of  public  money  for  this 
purpose  is  only  an  incident  of  the  state's 
exercise  of  its  right  as  proprietor  and  owner 
of  its  public  works.  This  case  involves  the 
right  of  the  state  as  owner  or  proprietor 
to  exclude  aliens  from  working  upon  its 
public  works,  and  to  accord  to  its  own 
citizens  a  preference  in  being  employed 
upon  such  public  works,  over  other  citizens 
of  the  United  States.  No  citizen,  as  an 
incident  of  citizenship,  has  any  right  to 
be  employed  upon  public  works.  If  to  be 
employed  upon  public  works  is  in  any  sense 
a  right  or  privilege  under  the  state  Consti- 
tution (article  1,  §  1),  it  ia  equally  so 
under  the  provisions  of  the  14th  Amend- 
ment to  the  Federal  Constitution.  Thus,  it 
the  right  to  be  employed  on  public  works 
is  a  right  or  privilege  incident  to  citizen- 
ship, the  state  might  discriminate  against 
aliens,    but    it    could    not,    under    the    pro- 
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visions  of  the  Federal  Constitution,  dis- 
criminate in  faror  of  its  own  citizens 
against  citizens  of  another  state.  Yet  the 
state  may  discriminate  as  between  its  own 
citizens  and  citizens  of  a  sister  state,  and 
even  in  favor  of  some  of  its  citizens  and 
against  others  as  to  the  use  that  sliall  be 
made  of  its  own  property.  People  v.  Lowndes, 
130  N.  Y.  455,  29  N.  E.  751;  Haney  v. 
Compton,  38  N.  J.  L.  507;  Geer  v.  Con- 
necticut, 161  U.  S.  519,  40  L.  ed.  793,  16 
Sup.  Ct.  Rep.  600;  Coriield  v.  Coryell,  4 
Wash.  C.  C.  371,  Fed.  Cas.  No.  3,230;  Com. 
V.  Hilton,  174  Mass.  29,  45  L.R.A.  475,  54 
X.  E.  302;  McCready  v.  Virginia,  94  U.  S. 
391,  24  L.  ed.  248.  No  citizen  has  any  con- 
stitutional right  or  privilege  to  be  em- 
ployed upon  public  work,  or  any  immunity 
against  discrimination  in  this  respect,  either 
under  article  1,  §  1,  of  the  Constitution  of 
the  state,  or  under  the  14th  Amendment  to 
the  Federal  Constitution.  The  legislature 
has  the  right  to  prescribe  who  shall  work 
upon  its  public  works.  Public  works  are 
public  property.  As  such,  they  belong 
wholly  to  the  sovereign  power  of  the  state. 
The  manner  in  which  they  shall  be  built  is 
within  the  function  of  the  sovereign  power 
to  prescribe.  This  regulation  and  control 
is  a  part  of  the  police  power  of  the  state. 
The  police  power  of  the  state  is  not  limited 
to  exerting  control  over  private  property  to 
promote  the  general  welfare.  It  is  by  vir- 
tue of  this  power  that  the  state  possesses 
the  exclusive  right  to  construct  and  control 
its  public  property.  I  am  aware  that  ob- 
jection has  been  made  to  the  use  of  the 
term  "police  power"  to  include  the  regula- 
tion by  the  state  of  its  internal  affairs,  on 
the  ground  that  it  uses  the  terminology 
that  has  often  been  associated  with  the 
regulation  of  private  affairs  external  to 
the  state.  Notwithstanding  this  objection, 
the  nature  of  the  power  exerted  is  the  same, 
whether  it  is  exercised  over  the  public  prop- 
erty of  the  state  itself  or  over  the  private 
property  of  the  citizen.  The  highest  ju- 
dicial authority  exists  for  applying  the  term 
"police  power"  to  both  public  and  private 
property.  New  Orleans  Oaslight  Co.  v. 
Louisiana  Light  4  H.  P.  &  Mfg.  Co.  115 
U.  S.  650,  29  L.  ed.  516,  6  Sup.  Ct.  Rep. 
252;  People  v.  Kerr,  27  N.  Y.  188,  213; 
Haney  r.  Compton,  36  N.  J.  L.  507.  In 
New  Orleans  Gaslight  Co.  v.  Ix>uisiana 
Light  ft  H.  P.  &  Mfg.  Co.  115  U.  8.  650, 
661,  29  L.  ed.  516,  520,  6  Sup.  Ct.  Rep. 
252,  258,  the  Supreme  Court  of  the  United 
States,  speaking  of  the  police  power,  said: 
"We  may,  not  improperly,  refer  to  that 
power  the  authority  of  the  state  to  create 
educational  and  charitable  institutions,  and 


roads,  canals,  wharves,  ferries,  and  tele- 
graph lines,  and  the  draining  of  swamps." 
Questions  of  great  difficulty  may  present 
themselves  as  to  how  far  the  state  may  im- 
pose restraints  or  limitations  upon  the  ex- 
ercise of  individual  rights  over  private 
property,  but  no  such  questions  are  present- 
ed as  to  public  property.  Public  property 
is- in  its  very  nature  subject  to  social  con- 
trol. The  authority  of  the  state  over  all 
public  works  and  public  undertakings  is 
supreme,  and  this  is  so  whether  the  public 
works  are  undertaken  directly  by  the  state 
or  by  a  municipality  or  any  other  agency 
of  the  state.  Just  as  the  individual  may, 
generally  speaking,  do  what  he  will  with  his 
own,  so  the  state  may  exercise  a  like  con- 
trol over  public  property.  In  the  same  way 
that  private  property  is  subject  to  in- 
dividual control,  so  public  property  is  sub- 
ject to  governmental  control.  The  provi- 
sions of  the  state  and  Federal  Constitutions 
guarantying  liberty  and  property  re- 
fer to  individual  liberty  and  private  prop- 
erty. They  do  not  confer  upon  the  in- 
dividual, be  he  citizen  or  alien,  the  right 
to  interfere  with  the  use  that  the  state  may 
make  of  its  public  property  or  any  regula- 
tion which  it  may  prescribe  as  to  the  man- 
ner in  whicli  its  public  works  shall  be  built. 
The  constitutional  safeguards  which  sur- 
round the  liberty  of  the  individual  confer 
Upon  him  no  right  or  liberty  to  engage  in 
public  work.  The  statute  under  considera- 
tion does  not  involve  governmental  inter- 
ference with  individual  liberty.  The  at- 
tempt of  the  contractors  engaged  in  public  . 
work  to  deprive  the  state  of  the  right  to 
prescribe  tlie  conditions  upon  which  the 
work  shall  be  done  is  the  assertion  of 
the  right  of  individual  interference,  with  the 
government.  The  manner  in  which  public 
works  shall  be  built  is  a  matter  wholly 
within  the  sphere  of  social,  as  distinguished 
from  individual,  control.  We  cannot  lose 
sight  of  the  fact  that  there  are  these  sepa- 
rate and  distinct  spheres  of  action.  It  may 
not  be  possible  to  draw  with  precision  the 
line  of  demarcation  between  them,  but  we 
all  nevertheless  recognize  that  there  is  a 
line  of  demarcation  to  be  drawn.  As  we 
deny  to  the  state  the  right  to  Intrude  into 
the  individual  sphere  of  action  and  to  pre- 
scribe what  we  shall  believe,  and,  except 
where  the  public  welfare  is  involved,  what 
we  shall  publish,  or  to  supervise  private 
morals,  so  the  state  denies  to  the  individual 
the  right  to  intrude  within  its  social  sphere 
of  action  and  insist  that  he  has  a  right  to 
be  employed  upon  its  public  works.  The 
right  of  state  control  springs  from  the 
public   or   social   character     of    the    work. 


provide  for  the  establishment,  maintenance.  Owing  to  the  narrow  sphere  to  which  the 
and  control  of  public  highways,  turnpike  state's  activities  have,  in  the  past,  been 
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limited,  the  assertion  of  the  state's  right 
of  public  property  seems  to  have  been  con- 
fined principally  to  unappropriated  lands, 
waters,  wild  beasts,  fishes,  and  birds,  but 
over  those  things  to  which  the  state's  right 
of  property  attached  the  old  books  recog- 
nized the  proprietary  right  of  the  sovereign 
power,  which  carried  with  it  the  right  to 
discriminate  either  against  subjects  or  for- 
eigners. Grotius,  Rights  of  War  &  Peace, 
bk.  2,  chap.  2,  §  5.  In  recent  times  the 
state's  proprietary  interests  have  been 
greatly  extended.  Over  those  interests  it 
enjoys  the  right  of  a  proprietor  or  owner. 
The  public  property  of  the  modern  state  is 
not  inconsiderable.  It  owns  its  highways, 
harbors,  canals,  aqueducts,  bridges,  markets, 
libraries,  art  galleries,  and  many  other 
valuable  possessions.  Over  all  these  things 
and  others  of  a  like  nature  the  state  is  now 
proprietor  and  owner.  Its  sphere  of  owner- 
ship is  being  constantly  extended.  Former- 
ly the  functions  represented  by  the  public 
properties  enumerated  above  were  left  en- 
tirely to  individual  initiative,  as,  indeed, 
were  also  such  functions  as  the  Army,  Navy, 
police,  and  courts  of  justice  now  perform. 
The  performance  of  these  services  is  neces- 
sary to  the  enjoyment  of  modern  social  life, 
and  the  welfare  of  the  citizenship  of  the 
state  depends  upon  their  proper  administra- 
tion. The  uses  to  which  these  public  prop- 
erties shall  be  put  are  to  be  determined 
by  the  legislature,  subject  only  to  the  Con- 
stitution. There  are,  generally  speaking, 
no  provisions  of  the  Constitution  that  im- 
pose limitations  upon  the  exercise  of  the 
legislative  power  over  these  properties,  ex- 
cept such  as  are  inherently  attached  to 
the  exercise  of  the  police  power.  Nor  is 
it  apparent  that  this  extension  of  the  state's 
activity  has  in  any  way  violated  the  liberty 
of  the  citizen.  The  exercise  by  the  state  of 
these  activities  may  in  a  negative  sense 
have  restricted  the  liberty  of  some,  but 
in  a  positive  sense  the  freedom  of  all  has 
been  increased  on  account  of  them.  In  the 
building  of  the  state's  public  work  we  have 
an  example  through  the  exercise  of  the 
powers  of  government  of  the  organized  co- 
operation of  our  citizenship.  In  its  ca- 
pacity of  owner  and  proprietor,  the  state 
is  not  hampered  by  restrictions  as  to  the 
manner  in  which  it  shall  cause  its  public 
works  to  be  constructed.  There  are  many 
uses  to  which  an  owner  or  proprietor  may 
put  his  property  which  do  not  violate  the 
rights  of  others.  The  state  in  its  capacity 
of  proprietor  or  owner  may  make  such  use 
of  its  own  public  property  as  it  deems  con- 
ducive to  the  social  well-being.  In  the  use 
that  it  makes  of  such  property  it  is  not  re- 
quired to  refrain  from  discrimination.  The 
largest  measure  of  benefit  may  sometimes 
L.R.A.1916D. 


I  result  from  discrimination.  Whether  or 
not  discriminations  made  in  regard  to  public 
property  sustain  a  relation  to  the  public 
welfare  is  for  the  legislature,  and  not  the 
courts,  to  determine.  The  modern  state, 
through  the  ownership  of  its  public  prop- 
erty, affords  opportunities  for  public  co- 
operation. The  motive  which  actuates  it 
is  service,  not  profit.  Its  service,  to  be 
effective,  must  be  rendered  where  it  is  need- 
ed, and  in  rendering  it  it  is  not  obliged, 
in  the  use  of  its  public  property,  to  secure 
immediate  equality  of  benefits  to  all;  it  is 
sufficient  if  the  ultimate  result  be  to  pro- 
mote the  general  welfare.  The  public  prop- 
erty or  commonwealth  should,  of  course,  be 
used  to  promote  the  general  welfare,  but  the 
restraints  or  checks  to  which  government  is 
by  constitutional  provisions  subjected,  when 
it  acts  in  reference  to  private  property,  have 
no  application  where  it  acts  in  relation  to 
public  property.  Within  this  sphere  and  in 
regard  to  this  public  property,  government 
is  free  to  prescribe  such  regulations  as  will 
best  promote  the  general  welfare.  Where 
the  state  has,  in  a  particular  sphere,  re- 
placed private  enterprise,  a»  it  has  replaced 
it  in  the  control  and  building  of  its  public 
works,  it  cannot  effectively  accomplish  its 
purpose  if  it  is  to  be  hampered  by  the  same 
restraints  which  are  imposed  upon  it  when 
it  exercises  its  authority  over  private  prop- 
erty. Where  it  acts  in  its  capacity  of  pro- 
prietor or  owner  in  reference  to  its  own 
public  property,  these  restraints  can  only 
serve  to  hamper  and  embarrass  the  state 
in  the  exercise  of  its  rights  of  ownership. 
If,  in  the  exercise  of  the  police  power,  the 
state  may  regulate  private  property  to 
promote  the  general  welfare  of  its  citizens, 
a  fortiori  it  may,  by  virtue  of  that  power, 
exercise  control  over  its  own  public  prop- 
erty. 

Public  works,  like  other  public  property, 
are  within  the  police  power  of  tiie  state. 
The  character  of  the  work  to  which  the 
statiite  under  consideration  applies  being 
public,  the  statute  itself  is  an  exercise  by 
the  sovereign  of  its  police  power.  The  stat- 
ute being  an  exercise  of  the  police  power  of 
the  state,  it  necessarily  follows  that  the 
provisions  of  the  14th  Amendment  of  the 
Federal  Constitution  and  article  1,  $  1,  of 
the  Constitution  of  this  state,  so  far  as 
they  guarantee  the  right  of  individual  lib- 
erty and  property,  are  without  application. 
As  Mr.  Justice  Field  said:  "Xo  one  has 
ever  pretended,  tliat  I  am  aware  of,  that 
the  14th  Amendment  interferes  in  any  re- 
spect with  the  police  power  of  the  state."' 
Bartemeyer  v.  Iowa,  18  W'all.  129,  138,  21 
L.  ed.  920,  032. 

In  Olsen  v.  Smith,  105  U.  S.  332,  40  L. 
ed.  224,  26  Sup.  Ct.  Rep.  52,  it  was  held 
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that,  although  state  laws  concerning  pilot- 
age are  a  regulation  of  commerce,  they  fall 
within  that  class  of  powers  which  may  be 
exercised  by  the  states  until  Congress 
has  seen  fit  to  act  upon  the  subject.  In 
that  case  the  argument  was  made  that  the 
right  of  a  person  who  is  competent  to  per- 
form '  pilotage  services  to  render  them  is 
an  inherent  right  guaranteed  by  the  I4th 
.\mendmeut,  and  that,  therefore,  all  state 
regulations  providing  for  the  appointing 
of  pilots  and  restricting  the  right  to  pilot 
to  those  duly  appointed  was  repugnant  to 
the  14th  Amendment.  In  reply  to  this  con- 
tention Mr.  Justice  White  said:  "But  this 
porposition  in  its  essence  simply  denies 
that  pilotage  is  subject  to  governmental 
control,  and  therefore  is  foreclosed  by  the 
adjudications  to  which  we  have  previously 
referred."  195  U.  S.  344,  40  h.  ed.  230,  2S 
Sup.  Ct.  Rep.  65. 

The  state  has,  generally  speaking,  the 
right  to  employ  upon  public  work  whom 
it  will,  and  to  prescribe  such  conditions 
as  it  sees  fit  to  prescribe.  It  has  the  right 
to  employ  certain  citizens  to  the  exclusion 
of  others,  and  the  citizens  not  so  employed 
are  not  in  any  legal  sense  unlawfully  dis- 
criminated against.  As  was  said  by  Mr. 
Justice  Harlan  in  Atkin  v.  Kansas,  191 
U.  S.  207,  222,  48  L.  ed.  148,  157,  24  Sup. 
Ct.  Sep.  124,  127:  "It  cannot  be  deemed  a 
part  of  the  liberty  of  any  contractor  that 
he  be  allowed  to  do  public  work  in  any  mode 
he  may  choose  to  adopt,  without  regard  to 
the  wishes  of  the  state.  On  the  contrary, 
it  belongs  to  the  state,  as  the  guardian  and 
trustee  for  its  people,  and  having  control 
of  its  affairs,  to  prescribe  the  conditions 
upon  which  it  will  permit  public  work  to  be 
done  on  its  behalf,  or  on  behalf  of  its  mu- 
nicipalities. No  court  has  authority  to  re- 
view its  action  in  that  respect.  Regulations 
on  this  subject  suggest  only  considerations 
of  public  policy.  And  with  such  considera- 
tions the  courts  have  no  concern." 

In  replying  to  the  contention  that  a  state 
regulation  as  to  the  manner  in  which  public 
work  should  be  performed  was  a  violation 
of  the  liberty  of  the  employee  and  employer, 
Mr.  Jnstice  Harlan  said:  "It  is  sufficient  to 
answer  that  no  employee  is  entitled,  of  abso- 
lute right  and  as  a  part  of  his  liberty,  to 
perform  labor  for  the  state;  and  no  con- 
tractor for  public  work  can  excuse  a  viola- 
tion of  his  agreement  with  the  state  by 
doing  that  which  the  statute  under  which 
he  proceeds  distinctly  and  lawfully  forbids 
him  to  do."  191  U.  S.  223,  48  L.  ed.  158, 
24  Sup.  Ct.  Rep.  124,  128. 

If  the  legislature  can  lawfully  discrim- 
inate between  citizens  as  to  whom  it  will 
employ  upon  its  public  works,  it  follows 
that  it  can  also  discriminate  as  between 
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citizens  and  aliens.  The  whole  matter  as 
to  how  public  works  shall  be  built  rests 
entirely  within  the  police  power  of  the 
state.  The  recognition  of  this  principle 
seems  to  me  to  solve  many  of  the  difficulties 
that  otherwise  attach  to  this  case.  It  is 
manifest  that  aliens,  as  well  as  citizens,  are 
subject  to  the  exercise  of  the  police  power. 
Nor  can  it  be  correctly  contended  that  any 
treaty  that  exists  between  the  United 
States  and  any  foreign  government  excludes 
the  citizens  of  that  government  who  reside 
here  from  the  operation  of  the  police  power 
of  the  state.  If  the  police  power  includes,  as 
has  been  said,  "the  power  to  govern  men  and 
things"  (Munn  v.  Illinois,  94  U.  S.  113,  125, 
24  L.  ed.  77,  84),  that  power  does  not  be- 
come less  potent  when  it  is  applied  ex- 
clusively to  public  property  being  used  for 
public  purposes.  So  far  as  those  trades  or 
callings  which  are  subject  to  governmental 
regulations  are  concerned,  it  is  settled  that 
the  state  may  refuse  to  grant  to  aliens,  be- 
cause of  the  fact  of  alienage,  a  license  to 
engage  in  them.  Patsone  v.  Pennsylvania, 
232  U.  8.  138,  58  L.  ed.  539,  34  Sup.  Ct. 
Rep.  281;  Com.  v.  Patsone,  231  Pa.  46,  79 
Atl.  928;  McCready  v.  Virginia,  94  U.  S. 
391,  24  L.  ed.  248;  State  v.  Travelers'  Ins. 
Co.  70  Conn.  590,  66  Am.  St.  Rep.  138,  40 
Atl.  465;  Re  O'Neill,  90  N.  Y.  584;  Re 
Opinion  of  Justices,  122  Mass.  594;  Bloom- 
field  V.  State,  86  Ohio  St.  253,  41  L.R.A. 
(N.S.)  728,  99  N.  E.  309,  Ann.  Cas.  1913D. 
629.  If  the  state  may  debar  aliens  from 
participating  in  those  private  occupations 
or  trades  which  are  subject  to  governmental 
regulation,  as  has  been  held  in  the  cases 
cited,  there  is  no  room  for  the  argument 
that  it  cannot  debar  aliens  from  working 
upon  its  own  public  works  which  are  wholly 
subject  to  its  control.  In  the  assertion  by 
the  state  of  its  right  to  control  the  manner 
in  which  public  work  shall  be  constructed, 
it  is  immaterial  whether  the  public  work  is 
done  directly  by  the  state  or  by  a  munici- 
pality or  independent  contractor.  Atkin  v. 
Kansas,  191  U.  S.  207,  48  L.  ed.  148,  24 
Sup.  Ct.  Rep.  124;  Ellis  v.  United  States, 
206  U.  S.  246,  51  h.  ed.  1047,  27  Sup.  Ct. 
Rep.  600,  11  Ann.  C«s.  589;  People  ex  rel. 
Cossey  v.  Grout,  179  N.  Y.  417,  72  N.  E. 
464,  1  Ann.  Cas.  30.  If  the  work  was 
private,  and  the  public  welfare  in  no  way 
involved,  it  is  clear  that  the  legislature 
could  not  deny  to  the  individual  employer 
the  right  to  employ  aliens.  Yick  Wo  v. 
Hopkins,  118  U.  S.  356,  369,  30  L.  ed.  220, 
226,  6  Sup.  Ct.  Rep.  1064.  If  the  work  was 
private,  and  the  exclusion  of  aliens  was,  in 
fact,  necessary  to  the  protection  of  the 
public  welfare,  such  exclusion  would  be 
within  the  police  power.  Ibid.  Where  the 
work,  as  in  the  case  under  consideration,  is 
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public,  and,  therefore,  wholly  subject  to  the 
police  power,  the  exclusion  of  aliens  need 
not  be  shown  to  sustain  anj  relation  to 
the  public  welfare  in  order  to  be  valid. 
In  such  case,  the  exclusion  is  merely  an  in- 
cident of  that  social  control  to  which  such 
public  works  are,  in  all  respects,  subject. 
The  fact  that  the  state  may  exercise  com- 
plete control  over  its  public  works  or  other 
public  property  does  not  carry  with  it  the 
right  to  use  its  public  property  so  as  to 
violate  the  rights  of  either  its  citizens  or 
aliens  to  life,  liberty,  or  property.  The 
state,  no  less  than  the  individual,  is  ob- 
ligated to  so  use  its  public  property,  ex- 
cept when  it  acts  to  promote  the  general 
welfare,  as  not  to  impair  the  rights  of 
others.  For  this  reason  it  cannot  lawfully 
exclude  either  citizens  or  aliens  from  its 
public  highways,  or  deny  to  either  the  right 
to  participate  in  the  benefits  of  those  public 
utilities  which  it  may  own  and  operate,  and 
upon  the  equal  administration  of  which  the 
welfare  and  happiness  of  others  depend. 
The  limitations  to  which  the  state  is  sub- 
ject in  the  construction  and  use  of  its 
public  works  are  only  those  to  which  the 
police  power  is  subject.  These  restraints 
it  is  not  now  necessary  to  consider,  as  they 
have  no  application  to  the  exclusion  of 
aliens  from  working  upon  public  work.  It 
is  sufBcient,  I  think,  to  point  out  that  dis- 
criminations on  account  of  race  or  religion 
that  sustain  no  relation  to  the  general  wel- 
fare are  not  within  the  police  power. 
'  In  my  opinion,  the  judgment  of  the  ap- 
pellate division  reversing  the  judgment  of 
conviction  should  be  reversed,  and  the  judg- 
ment of  conviction  affirmed. 

Collfn,  J.,  dissenting: 

This  appeal  requires  us  to  determine 
whether  or  not  §  14  of  the  labor  law  is  a 
constitutional  enactment.    The  section  is: 

"Section  14.  Preference  in  Employment 
of  Persons  upon  Public  Works. — In  the  con- 
struction of  public  works  by  the  state  or  a 
municipality,  or  by  persons  contracting 
with  the  state  or  such  municipality,  only 
citizens  of  the  United  States  shall  be  em- 
ployed; and  in  all  cases  where  laborers  are 
employed  on  any  such  public  works,  prefer- 
ence shall  be  given  citizens  of  the  state  of 
Xew  York.  In  each  contract  for  the  con- 
!<truction  of  public  works  a  provision  shall 
be  inserted,  to  the  effect  that,  if  the  pro- 
visions of  this  section  are  not  complied 
with,  the  contract  shall  be  void.  .Vll  boards, 
officers,  agents  or  employees  of  cities  of  the 
first  class  of  the  state,  having  the  power 
to  enter  into  contracts  which  provide  for 
the  expenditure  of  public  money  on  public 
works,  shall  file  in  the  office  of  the  com- 
missioner of  labor  the  names  and  addresses 
L.R.A.1916D. 


■  of  all  contractors  holding  contracts  with 
said  cities  of  the  state.  Upon  the  letting 
of  new  contracts  the  names  and  addresses 
of  such  new  contractors  shall  likewise  be 
filed.  Upon  the  demand  of  the  commissioner 
of  labor  a  contractor  shall  furnish  a  list 
of  the  names  and  addresses  of  all  subcon- 
tractors in  his  employ.  Each  contractor 
performing  work  for  any  city  of  the  first 
class  shall  keep  a  list  of  his  employees,  in 
which  it  shall  be  set  forth  whether  ther 
are  naturalized  or  native-born  citizens  of 
the  United  States,  together  with,  in  case  of 
naturalization,  the  date  of  naturalization 
and  the  name  of  the  court  where  such 
naturalization  was  granted.  Such  lists  and 
records  shall  be  open  to  the  inspection  of 
the  commissioner  of  labor.  A  violation  of 
this  section  shall  constitute  a  misderaeaTior 
and  shall  be  punishable  by  a  fine  of  not  less 
than  $50  nor  more  than  $.500,  or  by  im- 
prisonment for  not  less  than  thirty  nor 
more  than  ninety  days,  or  by  both  such  fine 
and  imprisonment."  Laws  of  1009,  chap. 
36  (Consol.  Laws,  chap.  31),  §  14. 

The  defendant,  in  constructing  sower  ba- 
sins pursuant  to  a  contract  between  the  city 
of  New  York  and  himself,  employed  persons 
who  were  not  citizens  of  the  United  States, 
one  of  whom  came  from  Italy.  The  judg- 
ment of  the  court  of  special  sessions  of  the 
city  convicting  him  of  a  misdemeanor  there- 
in was  reversed  by  the  appellate  division 
solely  for  errors  of  law. 

The  question  before  us,  necessitating,  as 
it  does,  a  decision  concerning  fundamental 
civic  principles,  is  of  unusual  gravity. 
With  the  wisdom  or  unwisdom,  the  justice 
or  injustice  of  the  enactment,  or  the  prac- 
tical effects  of  our  decision,  we  have  no  con- 
cern; those  matters  are  within  the  legisla- 
tive power,  and  are  not  subject  to  review 
by  us.  This  court  has  neither  the  inclina- 
tion nor  the  power  to  encroach  upon  the 
legislative  department  of  the  government  of 
the  state  or  assume  any  part  of  its  func- 
tions or  responsibilities.  The  measure  of 
our  duty  is  exhausted  in  ascertaining  the 
legislative  intention  expressed  in  the  enact- 
ment, and  determining  and  declaring  with 
cold  neutrality  that  it  either  does  or  it  does 
not  ignore  and  transcend  the  limits  which 
the  people  of  the  state,  conscious  that  free 
government  consists  largely  in  rigid  re- 
strictions upon  itself  imposed  and  acquiesced 
in  by  the  governed,  have  placed  by  the 
Constitution  upon  themselves  and  their 
representatives.  State  and  people  are  in- 
separable ideas;  for  the  state  is  the  form 
in  which  the  people  have  become  organized. 

The  statute,  through  the  intent  expressed 
hy  it,  if  valid,  prohibits  the  state  and  all 
the  counties,  towns,  cities,  and  villages 
thereof,  and  all  contractors  with  the  state 
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or  any  of  those  municipalities,  from  employ- 
ing all  persona  not  born  or  naturalized  in 
and  subject  to  the  United  States  (U.  S. 
Const,  art.  14,  §  1) — all  aliens — in  the 
construction  of  public  works;  that  is,  fixed 
worka  for  public  use.  Ellis  v.  Grand 
Kapids,  123  Jlich.  567,  82  N.  W.  244;  Ellis 
V.  United  States,  206  U.  S.  246,  51  L.  ed. 
1047,  27  Sup.  Ct.  Rep.  600,  11  Ann.  Cas. 
589.  It,  in  form,  deprives  contractors  with 
the  state  or  any  municipality  of  the  right 
to  employ  aliens,  and  it  deprives  all  aliens 
of  the  right  of  being  subjects  of  employ- 
ment, of  the  right  to  offer  their  labor  for 
wages,  in  such  construction.  Its  purpose, 
a-vowedly,  is  to  promote  the  welfare  of 
wage-earning  citizens  by  destroying  compe- 
tition from  aliens  in  the  construction  of  all 
public  work  within  the  state.  The  briefs 
and  arguments  of  the  coimsel  are  in  accord 
with  those  conclusions. 

The  respondent  asserts  that  the  enact- 
ment is  in  conflict  with,  and  therefore  void 
under  certain  provisions  of,  the  state  and 
Federal  Conittitutious.  Of  those,  we  cite 
the  following: 

''No  person  shall  ...  be  deprived  of 
life,  liberty  or  property  without  due  process 
of  law."    N.  Y.  Const,  art.  1,  §  6. 

"No  state  shall  make  or  enforce  any  law 
which  shall  abridge,  the  privileges  or  im- 
munities .of  citizens  of  the  United  States; 
nor  shall  any  state  deprive  any  person  of 
life,  liberty  or  property,  without  due  process 
of  law,  nor  deny  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the 
laws."    U.  S.  Const,  art.  14,  §  1. 

While  the  immediate  inducement  to  and 
purpose  in  the  adoption  of  this  article  of 
the  United  States  Constitution  was  the  pro- 
tection of  the  liberty  and  property  of  colored 
persons,  it  is  effective  as  a  guaranty,  addi- 
tional to  those  of  the  state  Constitutions, 
against  encroachment  by  the  legislatures  of 
the  states  upon  the  fundamental  and  con: 
stitutional  rights  of  any  person.  Holden  v. 
Hardy,  169  U.  S.  366,  382,  42  L.  cd.  780, 
787,  18  Sup.  Ct.  Rep.  383.  It  is  established, 
beyond  useful  questioning  or  discussion, 
that  aliens,  equally  with  citizens,  are  under 
and  protected  by  the  constitutional  guar- 
anties invoked  by  the  defendant  here.  Yick 
Wo  V.  Hopkins,  118  U.  S.  356,  30  L.  ed.  220, 
6  Sup.  Ct.  Rep.  1064;  State  v.  Montgomery, 
94  Me.  192,  80  Am.  St.  Rep.  386,  47  Atl. 
165,  15  Am.  Crim.  Rep.  117;  Com.  v.  Hana, 
196  Mass.  262,  11  L.R.A.(N.S.)  799,  122 
Am.  St.  Rep.  251,  81  N.  E.  140,  11  Ann. 
Cas.  514.  Within  their  operation  citizen 
and  alien  are  legal  equals,  and  alienage  is 
not  and  eannot  be  a  basis  or  justification  of 
differentiation  or  discrimination  between 
them. 

The  legislative  power  of  the  people  of  the 
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state  is  plenary,  except  as  they  have 
abridged  it  by  the  state  Constitution  or  con- 
sented to  its  restriction  by  the  Federal  Con- 
stitution. That  power  is  vested  in  the  legis- 
lature. The  statute  under  consideration  is 
valid  unless  it  transcends  the  constitutional 
restrictions  already  quoted;  if  it  overpassed 
them,  it  was  and  is  as  inoperative  and  im- 
potent, as  to  persons  lawfully  assailing  it, 
as  if  nonexistent.  Whether  it  did  or  did 
not  is  to  be  determined  upon  the  general 
object  or  purpose  sought  therein  by  the  leg- 
islature and  its  efficiency  to  effect  it.  The 
purpose  of  a  statute  impugned  as  unconsti- 
tutional must  be  determined  from  the 
natural  and  legal  effect  of  the  language  em- 
ployed, and  whether  it  is  or  is  not  repug- 
nant to  constitutional  provisions  must  be 
determined  from  its  natural  effect  when  put 
into  operation.  Lochner  f.  New  York,  198 
U.  S.  45,  64,  49  L.  ed.  937,  044,  25  Sup. 
Ct.  Rep.  539,  3  Ann.  Cas.  1133;  Henderson 
V.  New  York  (Henderson  v.  Wickham)  92 
U.  S.  259,  268,  23  L.  ed.  543,  547.  The  state- 
ment already  made  of  the  intent  and  the 
general  purpose  to'  be  effected  by  the  statute 
under  consideration  need  not  be  repeated. 

Constitutional  law  has  always  deemed 
and  declared  the  right  to  sell  or  purchase 
labor  a  part  of  the  individual  liberty  and 
property  safeguarded  by  the  constitutional 
provisions  I  have  quoted.  Refraining  from 
referring  to  the  many  judicial  expressions 
of  the  principle,  I  quote  the  most  recent  of 
those  of  the  United  States  Supreme  Court: 
"The  principle  is  fundamental  and  vital. 
Included  in  the  right  of  personal  liberty  and 
the  right  of  private  property — partaking  of 
the  nature  of  each — is  the  right  to  make 
contracts  for  the  acquisition  of  property. 
Chief  among  such  contracts  is  that  of  per- 
sonal employment,  by  which  labor  and  other 
services  are  exchanged  for  money  or  other 
forms  of  property.  If  this  right  be  struck 
down  or  arbitrarily  interfered  with,  there  is 
a  substantial  impairment  of  liberty  in  the 
long-established  constitutional  sense.  The 
right  is  as  essential  to  the  laborer  as  to 
the  capitalist,  to  the  poor  as  to  the  rich; 
for  the  vast  majority  of  persons  have  no 
other  honest  way  to  begin  to  acquire  prop- 
erty, save  by  working  for  money."  Coppage 
V.  Kansas,  236  U.  S.  1,  14,  59  L.  ed.  441, 
446,  L.R.A.1915C,  960,  35  Sup.  Ct.  Rep. 
240,  243. 

We  have  said:  "Liberty,  in  its  broad 
sense,  as  understood  in  this  country,  means 
the  right,  not  only  of  freedom  from  actual 
servitude,  imprisonment  or  restraint,  but 
the  right  of  one  to  use  his  faculties  in  all 
lawful  ways,  to  live  and  work  where  he 
will,  to  earn  his  livelihood  in  any  lawful 
calling,  and  to  pursue  any  lawful  trade  or 
avocation.     All  laws,  therefore,  which  'im- 
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pair  or  trammel  these  rights,  which  limit 
one  in  his  choice  of  a  trade  or  profession, 
or  confine  him  to  vroik  or  live  in  a  specified 
locality,  or  exclude  him  from  his  own  house, 
or  restrain  his  otherwise  lawful  movements 
(except  as  such  laws  may  be  passed  in  the 
exercise  by  the  legislature  of  the  police 
power,  which  will  be  noticed  later),  are 
infringements  upon  his  fundamental  rights 
of  liberty,  which  are  under  constitutional 
protection."  Re  Jacobs,  98  N.  Y.  98,  106, 
50  Am.  Rep.  636. 

The  principle  has  been  frequently  applied. 
Bertholf  v.  O'Reilly,  74  N.  Y.  609,  515,  30 
Am.  Rep.  323;  People  v.  Marx,  99  N.  Y. 
377,  52  Am.  Rep.  34,  2  N.  E.  29;  People  v. 
Gillson,  309  N.  Y.  389,  4  Am.  St.  Rep.  465, 
17  N.  E.  343;  People  v.  Hawkins,  157  K.  Y. 
1,  42  L.R.A.  490,  68  Am.  St.  Rep.  736,  51 
N.  E.  257 ;  People  ex  rel.  Tyroler  v.  Warden, 
157  N.  Y.  116,  43  L.R.A.  264,  68  Am.  St. 
Rep.  763,  51  N.  E.  1006;  People  v.  Williams, 
189  N.  Y.  131,  12  L.R.A.(K.S.)  1130,  121 
Am.  St.  Rep.  854,  81  N.  E.  778,  12  Ann. 
Cas.  798;  Lochner  v.  New  York,  198  U.  S. 
45,  49  L.  ed.  937,  25  Sup.  Ct.  Rep.  539, 
3  Ann.  Cas.  1133;  Adair  v.  United  States, 
208  U.  S.  161,  52  L.  ed.  436,  28  Sup.  Ct. 
Rep.  277,  13  Ann.  Cas.  764.  Any  person 
who  is  banned  by  a  statute  from  employ- 
ment in  the  construction  of  the  public 
works  within  the  state  is  deprived  of  liberty 
and  property;  any  person  who  is  likewise 
banned  from  employing  any  other  person  in 
such  construction  is  likewise  affected.  To 
constitute  the  deprivation,  the  inhibition  of 
the  statute  need  not  include  employment 
upon  the  construction  of  all  works  within 
the  state.  It  need  not  be  universal.  The 
deprivation  exists  when  the  right  to  offer 
one's  labor  or  services,  or  the  right  to  em- 
ploy the  labor  or  services  of  another,  upon 
a  specified  work  or  at  a  specified  place  or 
time,  is  destroyed.  People  v.  Williams,  189 
N.  Y.  131,  12  L.R.A.(N.S.)  11.30,  121  Am. 
St.  Rep.  854,  81  N.  E.  778,  12  Ann.  Cas. 
798;  People  v.  Hawkins,  157  N.  Y.  1,  42 
L.R.A.  490,  68  Am.  St.  Rep.  736,  51  N.  E. 
257;  Re  Tiburcio  Parrott,  6  Sawy.  349,  1 
Fed.  481.  The  §  14  effects  such  deprivation, 
and  is  unconstitutional  and  invalid,  unless 
there  are  conditions  or  legal  principles  jus- 
tifying it.  The  appellants  assert  that  there 
are. 

The  appellants  assert,  and  as  the  chief 
and  predominant  support  of  their  position, 
that  the  state  has  the  right  to  declare,  in 
the  form  of  a  statutory  enactment,  whom  it 
and  the  municipalities  will  not  employ,  and 
contractors  with  them  shall  not  employ, 
upon  public  works  and  in  public  undertak- 
ings, and  is  in  this  respect  as  free  and  un- 
trammeled  as  the  individual  employer.  This 
claim  is  unrelated  to,  and  seeks  no  basis 
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or  justification  in,  the  police  power  of  the 
state.  It  is  oblivious  of  the  existence  of 
the  police  power.  It  rests  exclusively  upon 
the  principle  that  the  state  is  the  owner 
and  proprietor,  as  the  guardian  and  trustee 
for  the  people,  of  the  public  works,  under- 
takings, and  institutions,  and,  as  such 
proprietor,  has  the  right  to  control,  manage, 
and  conduct  them  under  such  conditions, 
in  such  mode,  and  with  such  employees  and 
appointees  as  it  will,  exercising  without 
limit,  as  may  the  individual  employer,  its 
judgment,  choice,  or  caprice.  The  author- 
ity directly  relied  upon  to  uphold  the  claim 
is  Atkin  v.  Kansas,  191  U.  S.  207,  48  L.  ed. 
148,  24  Sup.  Ct.  Rep.  124. 

In  the  Atkin  Case  was  involved  the  valid- 
ity  under  the  Constitution  of  the  United 
States  of  the  statute  known   as  the  eight- 
hour   law   of   Kansas.     The   law    (speaking 
generally,    but    with    sufficient    exactness) 
constituted  eight  hours  a   day's  work   for 
persons  employed   by  or  on   behalf  of  the 
state  or  a  municipality,  the  current  rate  of 
per  diem  wages  in  the  locality  where  the 
work   was   performed,   the  minimum   wage 
to  be  paid,  and  the  requirement  or  allow- 
ance of  more  than  eight  hours'  work  per 
calendar  day  an  offense.     It  provided,  fur- 
ther, that  persons  employed  by  contractors 
with  the  state  or  a  municipality  or  their 
subcontractors  should  be  deemed  employees 
of  the  state  or  the  municipality.    Atkin,  in 
constructing   a  pavement  in   Kansas  City, 
under  a  contract  with  it,  permitted  a  per- 
son employed  by  him  to  work  ten  hours  each 
calendar   day,   and   by  a   court   of   Kansas 
was  adjudged  guilty  of  a  violation  of  the 
statute.    The  supreme  court  of  Kansas  and 
the  Supreme  Court    of    the    United  States 
affirmed  the  judgment.    The  decision  of  the 
United  States  Supreme  Court  is  expressly 
limited  to  the  facts  of  that  case.     It  was 
grounded  in  the  two  principles  it  enunci- 
ated: (a)  The  construction  of  the  pavement 
was  done  by  the  state  through   a  govern- 
mental agency  and  was  of  a  public  char- 
acter; and  (b)  being  of  a  public  character, 
the  statute,  in  regulating,  as  to  those  un- 
dertaking it,  the  mode  in  which  and  the  con- 
ditions upon  which  it  should  be  executed,  did 
not  infringe  the  personal  liberty  of  Atkin 
or  his   employees,   and   expressed   a  public 
policy  with  which  the  courts  had  no  con- 
cern.    The  court  said:  "We  rest  our  deci- 
sion upon  the  broad  ground  that,  the  work 
being  of  a  public  character,  absolutely  un- 
der the  control  of  the  state  and  its  munici- 
pal  agents   acting  by   its  authority,  it  i!> 
for  the  state  to  prescribe  the  conditions  un- 
der which  it  will  permit  work  of  that  kind 
to   be  done.     Its   action   touching  snch  s 
matter  is  final  so  long  as  it  docs  not,  hy 
its  regulations,  infringe  the  personal  righto 
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of  others;  and  that  has  not  been  done." 
391  U.  S.  224,  48  L.  ed.  168,  24  Sup.  Ct. 
Kep.  128. 

Chief  Justice  Fuller  and  Justices  Brewer 
and  Peckham  dissented  from  this  decision. 
See  also  United  States  v.  Martin,  94  U.  S. 
400,  24  L.  ed.  128. 

The  Atkin  Case  does  not  authorize  or  de- 
cide the  claim  of  the  appellants.  It  does  not 
reach  the  basal  element  of  the  %  14.  The 
section  destroys  absolutely  the  liberty  of 
aliens  to  contract  to  work,  their  right  to 
tender  and  sell  their  laber  and  services,  and 
the  right  of  the  contractors  to  hire  them  or 
bay  their  labor,  in  and  for  constructing  any 
public  works.  It  does  not  fix  the  hours  of 
each  day  through  which  an  alien  laborer 
may  work,  or  his  compensation;  it  declares 
that  an  alien  shall  not  be  permitted  to  be  a 
laborer,  and  deprives  him  of  the  right  to 
exercise  the  choice  and  freedom  of  being 
willing  or  unwilling  to  work  upon  public 
works  under  regulations  enacted  by  the 
state,  and  the  contractors  of  the  right  to 
employ  him.  Undoubtedly,  no  one  has  an 
inherent  right  to  work  or  perform  work  for 
the  state,  which  may  in  the  regular  and  or- 
derly administration  and  management  of 
its  affairs  and  institutions,  in  its  propri- 
etary capacity,  contract  as  and  with  whom 
it  chooses,  except  as  restricted  by  the  Con- 
stitution, to  which  it  is  not  superior  in  any 
capacity.  In  the  erection  of  a  new  capitol, 
for  instance,  it  could  select  its  architects, 
its  decorators,  its  contractors,  and  its  super- 
intendent, and  thereby  reject  the  applica- 
tions of  those  who  were  not  selected.  This, 
however,  differs  substantially  and  inherent- 
ly from  a  statutory  enactment  that  in  the 
construction  of  any  public  building  by  or 
for  the  state  or  a  municipality  only  per- 
sons residing  in  the  city  of  Albany  shall 
be  engaged  or  employed.  In  the  absence  of 
the  statute  every  person  would  be  free  to 
offer  his  labor  and  ability  as  he  willed,  and 
accept  the  terms,  regulations,  and  condi- 
tions fixed  by  the  employer,  whether  state, 
municipality,  or  contractor;  with  the  stat- 
ute every  person  residing  elsewhere  than 
in  Albany  would  be  deprived  of  that  free- 
dom, and  to  that  extent  of  his  liberty  and 
property.  The  reasonable  range  and  effect 
of  a  principle  under  discussion  aids  in  de- 
termining its  validity.  The  state  is  the 
proprietor  of  its  educational,  penal,  and 
charitable  institutions  equally  with  its  pub- 
lic works.  The  claim  of  the  appellants,  if 
sustained,  would  establish  that  it  may  de- 
clare by  statutes  (apart  from  the  constitu- 
tional civil  service  provisions)  that  in  the 
administration  of  those  institutions,  and  of 
its  public  works  and  affairs,  only  the  regis- 
tered electors  of  a  designated  party,  or 
only  unmarried  persons,  or  only  white  per- 
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sons,  or  Protestants  or  Catholics,  or  per- 
sons born  in  this  state,  shall  be  employed 
or  appointed,  or  that  certain  designated 
citizens  shall  not  be  employed,  or  that  goods 
or  products  made  or  grown  by  corporations 
of  this  state  shall  not  be  purchased.  The 
illustraticms  might  be  multiplied.  The  state 
may  not,  by  virtue  of  its  proprietorship,  de- 
stroy by  a  statute  the  right  of  any  person 
to  tender  for  sale  and  sell  his  labor  or  serv- 
ices, upon  such  terms  as  he  deems  proper, 
in  the  construction  of  public  works  or  in 
the  administration  of  public  institutions,  or 
the  right  of  a  person  contracting  to  con- 
struct public  works,  to  buy  the  labor  or  em- 
ploy the  person.  The  claim  of  the  appel- 
lants that  the  state  may  with  arbitrariness, 
as  an  untranimeled  proprietor,  forbid  by 
statute  the  employment  in  the  construction 
of  public  works  of  designated  persons,  or  a 
designated  class  of  persons,  is  ill  founded, 
and  does  not  justify  the  infringement, 
worked  by  the  §  14,  of  the  personal  rights 
of  liberty  and  property  guaranteed  to  the 
defendant  and  the  alien  class  by  the  state 
and  Federal  Constitutions. 

The  appellants  assert  further  that  the 
§  14  is  supportable  as  a  reasonable  exer- 
cise of  the  police  power  of  the  state, — a 
power  inherent  in  the  state,  which  the  state 
did  not  surrender  when  becoming  a  member 
of  the  United  States  under  the  Federal  Con- 
stitution, and  which  is  exercisable  for  the 
preservation  or  promotion  of  the  public 
health,  safety,  morals,  and  general  welfare 
or  the  prevention  of  fraud  or  immorality. 
While  the  protection  of  the  liberty  and  prop- 
erty of  the  individual  is  a  main  purpose 
of  a  government  and  the  Constitution,  no 
person  or  property  is  immune  from  the 
power  of  the  legislature  to  impose  restraints 
and  burdens  upon  either  as  required  by  the 
public  safety  or  welfare.  The  cases  are 
numerous  and  familiar  in  which  the  courts 
have  held  that  the  legislature  of  the  states 
may,  by  virtue  of  the  police  power,  limit 
the  enjoyment  or  control  of  property  and 
the  right  of  making  contracts.  Whenever, 
however,  it  is  sought  to  justify  or  support 
a  statute  by  invoking  the  police  power,  it 
must  appear  that  it  reasonably  and  fairly 
tends,  in  a  perceptible  and  clear  degree, 
towards  one  or  more  of  the  objects  of  that 
power;  and,  while  it  is  within  the  general 
scope  of  legislative  power  to  determine 
whether  or  not  there  is,  in  a  given  condi- 
tion, necessity  for  its  exercise,  it  is  within 
the  judicial  power'  and  duty  to  determine 
whether  or  not  the  legislative  determination 
bears  any  reasonable  relation  to  the  public 
health,  safety,  or  morals.  Unless  such  re- 
lation exists,  the  determination  must  be 
deemed  by  the  courts  arbitrary  and  unjusti- 
fied by  the  police  power.     Health  Dept.  t. 


Digitized  by 


Google 


668 


NEW  YORK  COURT  OF  APPEALS. 


Trinity  Church,  145  N.  Y.  32,  27  L.R.A.  710, 
45  Am.  St.  Rep.  679,  39  N.  E.  833;  Frank 
L.  Fisher  Co.  v.  Woods,  187  N.  Y.  90,  1-2 
L.R.A.(N.S.)  707,  79  N.  E.  836;  Lochner  v. 
New  York,  198  U.  S.  45,  49  L.  ed.  937,  25 
Sup.  Ct.  Rep.  539,  3  Ann.  Cas.  1133;  Chi- 
cago, B.  &,  Q.  R.  Co.  V.  McGuire,  219  U.  S. 
549,  55  L.  ed.  328,  31  Sup.  Ct.  Rep.  269; 
Parka  v.  State,  159  Ind.  211,  69  L.R.A.  190, 
64  N.  E.  862;  Holden  v.  Hardy,  169  U.  S. 
366,  42  L.  ed.  780,  18  Sup.  Ct.  Rep.  383; 
Dobbins  v.  Los  Angeles,  196  U.  S.  223,  49 
L.  ed.  169,  25  Sup.  Ct.  Rep.  18;  llIcLean  v. 
Arkansas,  211  U.  S.  539,  63  L.  ed.  315,  29 
Sup.  Ct.  Rep.  206;  Coppage  v.  Kansas,  236 
U.  S.  1,  50  L.  ed.  441,  L.R.A.1016C,  960,  35 
Sup.  Ct.  Rep.  240.  It  is  argued  that  the 
section  is  within  the  police  power  because 
its  natural  effect,  by  interdicting  compe- 
tition from  the  alien  class,  increases  to  citi- 
zens the  likelihood  of  employment  and  in- 
creased wages.  The  argument  is  both  ill 
founded  and  pernicious.  The  constitutional 
provisions  in  question  were  wisely  intended 
to,  and  do,  safeguard  the  liberty  and  the 
property  of  the  aliens  lawfully  residing  in 
the  United  States.  Under  and  to  the  extent 
of  these  provisions,  aliens  are  on  an  equal 
footing  with  citizens.  It  would  be  unrea- 
sonable to  assert  that  the  public  welfare 
would  be  promoted  by  assuring  and  compel- 
ling unemployment  to  a  class  or  to  classes 
or  to  parts  of  classes  of  workers  in  order 
that  those  not  banished  from  the  right  of 
being  employed  might  have  fuller  employ- 
ment and  larger  compensation.  It  is 
argued,  too,  that  there  is  a  danger,  or  a 
danger  to  be  apprehended,  in  allowing  aliens 
to  work  upon  the  public  works,  because 
they,  through  loyalty  to  the  governments  to 
which  they  owe  allegiance,  may  destroy  or 
diminish  the  eflicicncy  or  safety  of  those 
works.  The  argument  is  insubstantial,  and 
common  knowledge  and  experience  refute 
it.  Persons  of  unbalanced,  evil,  or  uncivil- 
ized minds  do  not  form  a  definable  societal 
class.  Each  class  is  infested  with  them, 
and  the  law  must  deal  with  them  as  their 
acts  make  necessary.  In  the  construction 
of  by  far  the  greater  part  of  the  public 
works,  opportunities  for  the  commission  of 
the  apprehended  acts  would  not  exist,  and 
in  the  alien,  as  in  the  other  classes  of  the 
state,  the  number  of  those  who  would  com- 
mit them  is  an  undisroverable  and  insig- 
nificant minority.  Obviously,  there  are  civil 
positions  and  oflioos,  and  public  works  of  a 
military,  naval,  or  analogous  nature,  or 
periods  of  conflict  in  regard  to  which  aliens 
may,  under  the  police  power,  be  banned  or 
restrained.  Section  14  has  not  a  relation, 
in  substance  or  intent,  to  any  of  those  posi- 
tions or  ronditions,  and  the  state  or  a  mu- 
nicipalitv  may,  in  the  absence  of  the  statute, 
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deny  at  any  time,  and,  at  least,  when  condi- 
tions justify  recourse  to  the  police  power, 
may  by  contract  bind  those  contracting  with 
them  to  deny  employment  to  members  oi  a 
dangerous  group  or  class.  I  do  not  per- 
ceive in  the  arguments  of  counsel,  or  con- 
ceive apart  from  them,  any  possible  rela- 
tion of  the  section  to  the  police  power. 

The  further  claim  of  the  appellants  that 
the  defendant,  by  undertaking  the  work, 
waived  the  guaranty  of  the  Constitution,  is 
not  tenable.  The  transaction  between  the 
city  and  the  defendant  was  a  matter  of  eon- 
tract.  The  city,  through  specifloations  and 
proposals,  requested  bids  for  their  fulfil- 
ment, and  accepted  that  made  by  the  de- 
fendant. If  the  statute  was  valid,  it  en- 
cumbered, through  legislative  power,  and 
not  through  a  meeting  of  the  minds  of  the 
parties,  the  contract  made;  if  invalid,  it 
was,  as  to  the  defendant,  a  nullity. 

The  respondent  urges  that  the  section  U 
repugnant  to  the  Federal  Constitution,  as 
denying  to  aliens  the  equal  protection  of  the 
laws.  The  primary  question  in  discussing 
this  assertion  is:  What  is  the  purpose  of 
the  statute?  The  answer  manifestly  is,  as 
we  have  already  stated,  the  promotion  of 
the  welfare  and  prosperity  of  certain  wage 
earners  by  forbidding  the  employment  in 
the  construction  of  public  works  of  other 
wage  earners. 

The  second  question  is:  Is  the  purpose 
constitutionally  lawful?  We  hold  it  is 
not,  for  the  reasons  stated,  and,  being  thua 
invalid,  no  arbitrary  classification  or  dis- 
crimination between  the  laborers  of  the  state 
effecting  the  unequal  protection  of  the  laws 
can  make  it  more  invalid.  If  it  were  valid 
because  the  state  has  the  power,  arbitrarilv 
and  in  accord  with  its  unfettered  and  un- 
biased will,  to  prohibit  the  employment  of 
a  class  in  the  construction  of  its  public 
works,  by  thfe  same  token,  it  has  the  power, 
with  like  paramountcy,  to  designate  thf 
prohibited  class,  which  could  not  with  res- 
son  allege  a  lack  of  equal  protection  of  the 
laws.  If  it  were  declared  valid  because 
within  the  police  power,  it  could  not  be  de- 
clared invalid  on  the  ground  that  the  equal 
protection  of  the  law  to  those  whom  the 
exercise  of  that  power  had  lawfully  classi- 
fied and  barred  had  been  invaded.  \Miere 
the  purpose  of  a  statute  is  lawful,  the  ques- 
tion might  arise  whether  a  classification  of 
persons  or  things,  adopted  as  a  part  of  the 
prescribed  means  for  effecting  it,  is  legal 
and  justifiable.  Billings  v.  Illinois,  188  U. 
S.  97,  102,  47  L.  ed.  400,  403,  23  Sup.  a 
Rep.  272;  Patsone  v.  Pennsylvania,  232  U. 
S.  138,  58  L.  ed.  639,  34  Sup.  Ct.  Rep.  281. 

A  review  of  the  relevant  decisions  will 
disclose  that  the  courts  frequently  assuma 
that  the  "due  process  of  law"  clause  is  the 
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equivalent  of  "the  equal  protection  of  the 
laws"  clause.  In  Holden  t.  Hardy,  169  U. 
a  366,  382,  42  L.  ed.  780,  787,  18  Sup.  Ct. 
Rep.  383,  384,  the  court  said:  "As  the  three 
questions  of  abridging  their  immunities,  de- 
priving them  of  their  property,  and  denying 
them  the  protection  of  the  laws,  are  so  con- 
nected that  the  authorities  upon  each  are,  to 
a  greater  or  less  extent,  pertinent  to  the 
others,  they  may  properly  be  considered  to- 
gether." 

Professor  Willoughby  writes:  "It  would 
seem,  however,  that  the  broad  interpretation 
which  the  prohibition  as  to  'due  process  of 
law'  has  received  is  sufficient  to  cover  very 
many  of  the  acts  which,  if  committed  by  the 
states,  might  be  attacked  as  denying  equal 
protection.  Thus  it  has  been  repeatedly  de- 
clared that  enactments  of  a  l^islature  di- 
rected against  particular  individuals  or  cor- 
porations, or  classes  of  such,  without  any 
reasonable  ground  for  selecting  them  out  of 
the  general  mass  of  individuals  or  corpora- 
tions, amounts  to  a  denial  of  due  process  of 
law  so  far  as  their  life,  liberty,  or  property 
is  alTected."    2  Willoughby,  Const,  p.  874. 

Recent  decisions  verify  this  statement. 
Coppage  V.  Kansas,  236  U.  8.  1,  69  L.  ed. 
441,  L.R.A.1915C,  960,  35  Sup.  Ct.  Rep. 
240;  Adair  v.  United  States,  208  U.  S.  161, 
52  L.  ed.  436,  28  Sup.  Ct.  Rep.  277,  13  Ann. 
Cas.  764;  Loehner  v.  New  York,  198  U.  8. 
45,  49  L.  ed.  937,  26  Sup.  Ct.  Rep.  639,  3 
Ann.  Cas.  1133;  Riley  v.  Massachusetts, 
232  U.  S.  671,  58  L.  ed.  788,  34  Sup.  Ct. 
Rep.  469:  People  v.  Marcus,  185  N.  Y.  257, 
7  L.R.A.(N.S.)  282,  118  Am.  St.  Rep.  902, 
77  N.  E.  1073,  7  Ann.  Cas.  118;  Frank  L. 
Fisher  Co.  v.  Woods,  187  N.  Y.  90,  12 
L.R.A.(N.S.)   707,  79  N.  E.  836;  People  v. 


Williams,  189  N.  Y.  131,  12  L.R.A.(N.S.) 
1130,  121  Am.  St.  Rep.  854,  81  N.  E.  778, 
12  Ann.  Cas.  798;  Chicago  v.  Hulbert,  205 
111.  346,  68  N.  E.  786.  If  the  "equal  pro- 
tection of  the  laws"  clause  be  applied,  how- 
ever, it  must  be  held  that  the -attempted 
classification  of  the  aliens  as  a  prohibited 
class  is  unreasonable  and  arbitrary,  for  the 
reasons  which  excluded  it  from  the  police 
power,  and  for  such  reasons  is  unconstitu- 
tional and  void.  People  v.  Orange  County 
Road  Constr.  Co.  175  N.  Y.  84,  65  Ii.R.A. 
33,  67  N.  E.  129;  Cotting  ▼.  Kansas  City 
Stock  Yards  Co.  (Cotting  v.  Godard)  183 
U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep. 
30;  Connolly  v.  Union  Sewer  Pipe  Co.  184 
U.  S.  540,  46  L.  ed.  679,  22  Sup.  Ct,  Rep. 
431;  Southern  R.  Co.  v.  Greene,  216  U.  8. 
400,  64  L.  ed.  636,  30  Sup.  Ct.  Rep.  287,  17 
Ann.  Cas.  1247;  Lindsley  v.  Natural  Car- 
bonic Gas  Co.  220  U.  S.  61,  56  L.  ed.  369, 
31  Sup.  Ct.  Rep.  337,  Ann.  Cas.  1912C,  160; 
State  ex  rel.  Richards  v.  Hammer,  42  N. 
J.  L.  436,  440. 

In  view  of  what  has  been  written  it  is 
not  necessary  to  determine  whether  or  not 
the  section  is  repugnant  to  the  existing 
treaty  between  the  United  States  and  Italy. 

My  conclusion  is  that  the  §  14  unconsti- 
tutionally attempted  to  deprive  the  defend- 
ant, as  the  contractor  and  employer  of 
labor,  and  the  alien  class,  as  the  vendors  of 
their  labor,  of  liberty  and  property,  and  is 
void. 

The  judgment  should  be  affirmed. 

Affirmed  by  the  Supreme  Court  of  the 
United  States,  November  29,  1915,  in  239 
U.  S.  195,  60  I*  ed.  — ,  36  Sup.  Ct.  Rep. 
85. 


Annotation — ^Prohibiting  or  restricting  employment  of  aliens. 


As  to  power  of  the  state,  under  the 
14th  Amendment  to  the  Federal  Con- 
stitution, to  deny  to  aliens  the  right 
to  engage  in  a  lawful  occupation,  see 
note  to  Cora.  v.  Hana,  11  L.R.A.(N.S.) 
799;  also  subdivision  "Aliens,"  page  281, 
of  note  in  40  L.R.A.(N.S.)  279. 

People  v.  Ckanb,  ante,  550,  was  affirmed 
by  the  United  States  Supreme  Court  in 
(1915)  239  U.  S.  195,  60  L.  ed.  — ,  36 
Sup.  Ct.  Rep.  85,  the  decision  following 
that  in  another  case — Heim  v.  MeCall 
(1915)  239  TJ.  S.  175,  60  L.  ed.  — ,  36 
Sup.  Ct.  Rep.  78, — decided  at  the  same 
time,  in  which  substantially  the  same 
constitutional  questions  were  raised.  In 
the  Heim's  Case,  a  taxpayer  attempted 
to  enjoin  the  Public  Service  Commission 
for  the  First  District  of  New  York  from 
declaring  certain  contracts  for  the  con- 
struction of  subways  in  New  York  city 
LJI.A.1916D. 


forfeited  for  violation  of  the  anti-alien 
labor  law  in  that  state.  Each  contract 
contained  a  provision  that  it  should  be 
void  if  the  law  was  not  complied  with. 
The  taxpayer  sought  an  injunction  on 
the  ground  that  the  law  was  unconstitu- 
tional and  violated  treaty  provisions,  and 
that  the  threatened  forfeiture  would  re- 
sult in  a  delay  in  the  work,  increase  the 
cost  to  the  city,  and  cause  it  irreparable 
damage.  A  demurrer  to  the  bill  yras 
sustained.  The  Federal  Supreme  Court, 
affirming  (1915)  214  N.  Y.  629, 108  N.  E. 
1095,  held  that  the  application  of  the 
provision  of  the  New  York  anti-alien 
labor  law  to  contracts  for  the  construc- 
tion of  subways  in  New  York  city,  and 
the  extent  to  which  they  affect  the  cor- 
porate rights  of  the  city  or  of  the  subway 
contractors,  are  local  questions  not  open 
for  review  in  the  Federal  Supreme  Court 
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on  writ  of  error  to  a  state  court;  that 
§  14  of  this  law  (set  out  in  People 
V.  Crane),  does  not  abridge  the  privi- 
leges and  immunities  of  the  citizens  of 
the  several  states  contrary  to  article  4, 
§  2,  of  the  Federal  Constitution,  or  the 
freedom  to  contract  secured  by  the  14th 
Amendment,  or  result  in  the  taking  of 
property  without  due  process  of  law, 
or  in  the  denial  of  the  equal  protection 
of  the  laws  in  violation  of  the  14th 
Amendment;  also  that  the  law  does  not 
violate  the  treaty  with  Italy  set  out  in 
People  v.  Crane. 

It  was  held,  also,  in  Crane  v.  New 
York  (1915)  239  U.  S.  195,  60  L.  ed.  — , 
36  Sup.  Ct.  Rep.  85,  that  the  distinction 
made  between  aliens  and  citizens  in  the 
New  York  anti-alien  labor  law  did  not 
offend  against  the  14th  Amendment  as 
violating  the  principle  of  classification. 

The  decision  in  Ueim  v.  McCall  (TJ. 
S.)  supra,  in  the  Federal  Supreme  Court 
was  based  largely  upon  the  authority  of 
Atkin  V.  Kansas  (1903)  191  U.  S.  207, 
48  L.  ed.  148,  24  Sup.  Ct.  Rep.  124,  up- 
holding the  constitutionality  of  a  statute 
making  it  a  criminal  offense  for  a  con- 
tractor for  a  public  work  to  permit  or 
require  an  employee  to  perform  labor 
upon  that  work  in  excess  of  eight  hours 
each  day.  As  applicable  to  the  case  be- 
fore it,  the  court  quoted  from  the  Atkin 
Case  as  follows:  "Instead  of  under- 
taking that  work  directly,  the  state  in- 
vested one  of  its  governmental  agencies 
with  pwwer  to  care  for  it.  Whether  done 
by  the  state  directly  or  by  one  of  its 
instrumentalities,  the  work  was  of  a  pub- 
lic, not  private,  character.  If,  then,  the 
work  .  .  .  was  of  a  public  character, 
it  necessarily  follows  that  the  statute 
.  .  .  does  not  infringe  the  personal 
liberty  of  anyone.  ...  It  cannot  be 
deemed  a  part  of  the  liberty  of  any  con- 
tractor that  he  be  allowed  to  do  public 
work  in  any  mode  he  may  choose  to 
adopt,  without  regard  to  the  wishes  of 
the  state.  On  the  contrary,  it  belongs 
to  the  state,  as  the  guardian  and  trus- 
tee for  its  people,  and  having  control 
of  its  affairs,  to  prescribe  the  conditions 
upon  which  it  will  permit  public  work 
to  be  done  on  its  behalf,  or  on  behalf  of 
its  municipalities.  No  court  has  author- 
ity to  review  its  action  in  that  respect. 
Regulations  on  this  subject  suggest  only 
considerations  of  public  policy.  And 
with  such  considerations  the  court  has  no 
concern." 

The  decisions  in  Truax  v.  Raich  (U. 
S.)  ante,  545,  and  People  v.  Crane,  pre- 
sent clearly  the  distinction,  as  regardf^ 
the  right  of  a  state  to  restrict  the  em-' 
L.R.A.1916D. 


ployment  of  aliens,  between  cases  where 
such  employment  is  in  private  business 
and   where  it   is  on  public   works.      In 
the  former  case,  it  was  held  that   the 
restriction  in  question  denied  the  equal 
protection  of  the  laws  guaranteed  by  the 
14th  Amendment;  that  to  deprive  aliens, 
merely  because  of  their  alienage,  of  the 
opportunity    of    earning    a    livelihood, 
would  be  the  equivalent  to  the  assertion 
of  the  right  to  deny  them  entrance  and 
abode  in  the  state;  while  in  the  latter 
case,  the  right  of  a  state  to  prohibit  the 
employment  of  aliens  on  public  works  i;< 
upheld  chiefly  on  the  ground  that   the 
discrimination   relates   to   the   distribu- 
tion of  the  common  property  or  resources 
of  the  people  of  the  state,  the  enjoy- 
ment  of.  which  may  be  limited  to  its 
citizens  as  against  both  aliens  and  citi- 
zens of  other  states;  that  the  state  and 
its  agents  are  acting  in  a  proprietary 
capacity  as  an  ordinary  employer  of  la- 
bor, and  that  the  discrimination  is  within 
the  police  power. 

The  grounds  of  the  decision  in  the 
state  court  in  People  v.  Crane,  which 
are  apparently  substantially  the  same  as 
those  on  which  the  Federal  decisions 
rest,  are  indicated  in  the  following  ex- 
cerpts from  the  opinions:  "The  moneys 
of  the  state  belong  to  the  people  of  the 
state.  They  do  not  belong  to  aliens. 
.  .  .  The  principle  that  justifies  these 
discriminations  is  that  the  common  prop- 
erty of  the  state  belongs  to  the  people 
of  the  state,  and  hence  that,  in  any  dis- 
tribution of  that  property,  the  citizen 
may  be  preferred.  .  .  .  The  equal 
protection  of  the  laws  is  due  to  aliens  as 
to  citizens  .  .  .  but  equal  protection 
does  not  mean  that  those  who  have  no 
interest  in  the  common  property  of  the 
state  must  share  in  that  property  on  the 
same  terms  as  those  who  have  an  inter- 
est. .  .  .  It  is  a  denial  of  the  equal 
protection  of  the  laws  when  the  govern- 
ment, in  its  capacity  as  a  lawmaker  regu- 
lating not  its  own  property,  but  private 
business,  bars  the  alien  from  the  right  to 
trade  and  labor.  It  is  not  a  denial  of 
the  equal  protection  of  the  laws  when 
the  govei*nment,  in  its  capacity  as  pro- 
prietor, issuing  a  mandate  to  its  own 
agents  .  .  .  bars  the  alien  from  the 
right  to  share  in  the  property  which  it 
holds  for  its  own  citizens.  .  .  .  The 
statute  is  nothing  more,  in  effect,  than 
a  resolve  by  an  employer  as  to  the  char- 
acter of  his  employees.  An  individual 
employer  would  communicate  the  resolve 
to  his  subordinates  by  written  instruc- 
tions or  by  word  of  mouth.  The  state, 
an  incorporeal  master,  speaking  through 


Digitized  by 


Google 


ANNOTATION— KESTRICTIKG  EMPLOVMEXX  OF  ALIENS. 


671 


the  legislature,  eommunicates  the  re- 
solve to  its  agents  by  enacting  a  stat- 
ute. ...  As  we  deny  to  the  state 
the  right  to  intrude  into  the  individual 
sphere  of  action  and  to  prescribe  what 
we  shall  believe,  and,  except  where  the 
public  welfare  is  involved,  what  we  shall 
publish,  or  to  supervise  private  morals, 
so  the  state  denies  to  the  individual 
the  right  to  intrude  within  its  social 
sphere  of  action  and  insist  that  he  has 
a  right  to  be  employed  upon  its  public 
works.  .  .  .  The  state  in  its  capac- 
ity of  proprietor  or  owner  may  make 
such  use  of  its  own  public  property  as 
it  deems  conducive  to  the  social  well- 
being.  In  the  use  that  it  makes  of  such 
property  it  is  not  required  to  refrain 
from  discrimination.  .  .  .  Public 
works,  like  other  public  property,  are 
within  the  police  power  of  the  state. 
...  If  the  work  was  private,  and 
the  public  welfare  in  no  way  involved, 
it  is  clear  that  the  legislature  could  not 
deny  to  the  individual  employer  the  right 
to  employ  aliens.  ...  If  the  work 
was  private,  and  the  exclusion  of  aliens 
was,  in  fact,  necessary  to  the  protection 
of  the  public  welfare,  such  exclusion 
would  be  within  the  i>olice  power.  .  ,  . 
Where  the  work,  as  in  the  case  under 
consideration,  is  public,  and,  therefore, 
wholly  subject  to  the  police,  power,  the 
exclusion  of  aliens  need  not  be  shown  to 
sustain  any  relation  to  the  public  welfare 
in  order  to  be  valid." 

The  New  York  anti-alien  labor  law, 
considered  in  People  v.  Crane,  was  held 
constitutional  in  People  v.  I.  M.  Luding- 
ton's  Sons  (1911)  74  Misc.  363, 131  N.  Y. 
Supp.  550,  and  not  in  conflict  with  trea- 
ties between  the  United  States  and  Eng- 
land, Spain,  and  Italy. 

The  New  York  statute  of  1870  as 
amended  by  the  Laws  of  1894,  making  it 
a  crime  for  a  contractor  with  a  munici- 
pal corporation  for  the  construction  of 
public  works  to  employ  an  alien  as  a 
laborer  on  such  work,  was  held  in  Peo- 
ple V.  Warren  (1895)  13  Misc.  615,  34 
K,  Y.  Supp.  942,  to  be  in  conflict  with 
the  state  and  Federal  Constitutions  and 
with  the  provisions  of  the  treaty  be- 
tween the  United  States  and  Italy. 

The  constitutional  and  statutory  pro- 
visions in  California  against  the  employ- 
ment by  any  corporation,  in  any  capac- 
ity, of  Chinese  or  Mongolians,  were  held 
in  Re  Tiburcio  Parrott  (1880)  6  Sawy. 
349,  1  Fed.  481,  to  violate  the  14th 
Amendment,  and  also  that  provision  of 
the  treaty  with  China  that  Chinese  sub- 
jects visiting  or  residing  in  the  United 
States  shall  enjoy  the  same  privileges, 
L.R.A.1916D. 


immunities,  and  exemptions  in  respect  to 
travel  or  residence  as  may  be  enjoyed 
by  the  citizens  or  subjects  of  the  most- 
favored  nation. 

It  was  held,  also,  in  Re  Tiburcio  Par- 
rott (Fed.)  supra,  that  the  provisions 
could  not  be  upheld  as  a  legitimate  ex- 
ercise of  the  reserved  power  of  the  state 
to  alter  or  repeal  all  laws  concerning 
corporations. 

Although  the  suit  to  enjoin  a  munici- 
pality from  enforcing  the  law  prohibit- 
ing the  employment  of  Chinese  laborers 
on  the  improvement  of  streets  and  pub- 
lic works  was  dismissed  on  other  grounds, 
the  court  was  of  the  opinion,  it  ap- 
pears, in  Baker  v.  Portland  (1879)  5 
Sawy.  566,  Fed,  Cas.  No.  777,  that  the 
law  violated  the  provision  of  the  treaty 
with  China  indicated  above.  The  court 
said  it  was  true  that  the  act  did  not 
undertake  to  exclude  the  Chinese  from 
all  kinds  and  fields  of  employment;  but 
that  if  the  state,  notwithstanding  the 
treaty,  could  prevent  Chinese  from  work- 
ing upon  street  improvements  and  pub- 
lic works,  it  was  not  apparent  why  it 
might  not  prevent  them  from  engaging 
in  any  kind  of  employment  or  working  at 
any  kind  of  labor. 

A  statute  making  it  unlawful  for  any 
county,  or  municipal  or  private  cor- 
poration, to  give  employment  to  any  alien 
who  has  failed,  neglected,  or  refused, 
prior  to  the  time  of  such  employment,  to 
become  naturalized  or  to  declare  his  in- 
tention to  become  a  citizen  of  the  United 
States,  was  held  in  Re  Case  (1911)  20 
Idaho,  128,  116  Pae.  1037,  to  be  repug- 
nant to  Art.  IV.  of  the  Federal  Con- 
stitution, and  to  the  14th  Amendment, 
as  operating,  as  applied  to  a  private  cor- 
poration, to  deprive  it  of  liberty  and 
property  without  due  process  of  law  and 
as  denying  to  it  the  equal  protection  of 
the  laws.  The  court  said:  "A  state 
legislature,  by  legislative  enactment  or 
otherwise,  has  no  authority  to  deprive  a 
person  of  the  right  to  labor  at  any  legiti- 
mate business,  or  to  deny  any  person 
within  the  jurisdiction  of  the  United 
States  the  equal  protection  of  the  laws, 
or  to  prohibit  a  corporation  that  has  a 
right  to  do  business  in  the  state  to  em- 
ploy any  person,  whether  alien  or  native, 
in  the  prosecution  of  any  legitimate  busi- 
ness. It  is  suggested  that  a  corporation 
is  not  a  'person'  within  the  meaning  of 
that  word  as  used  in  said  14th  Amend- 
ment to  the  Constitution,  and  that,  as 
corporations  are  organized  under  the 
laws  of  a  state,  the  state  may  enact  such 
laws  as  it  may  deem  best  for  the  con- 
trol of  such  corporations,  and  has  full 
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authority  to  deprive  them  of  the  right 
to  employ  aliens.  Those  contentions  are 
fully  met  by  the  decision  of  the  Supreme 
Court  of  the  United  States  in  Gulf,  C. 
&  S.  F.  R.  Co.  V.  Ellis  (1896)  165  U.  S. 
150,  41  L.  ed.  666,  17  Sup.  Ct.  Rep.  265, 
in  vrbich  case  it  is  held  that  corpora- 
tions are  'persons'  within  the  provisions 
of  said  14th  Amendment,  and  that  a 
state  has  no  more  power  to  deny  to  them 
the  equal  protection  of  the  law  than  it 
has  to  deny  it  to  individual  citizens." 

In  Re  Case  (Idaho)  supra,  the  alien 
was  employed,  it  appears,  by  a  paving 
company  in  order  to  carry  out  its  con- 
tract with  the  municipal  authorities  for 
street  paving;  but  the  court  said  that 
the  complaint  did  not  charge  a  violation 
of  the  provisions  of  the  statute  relating 
to  employment  on  public  works,  but 
merely  that,  as  superintendent  of  a  pri- 
vate corporation,  the  petitioner  know- 
ingly gave  employment  to  aliens. 

In  Chicago  v.  Hulbert  (1903)  205  HI. 
346,  68  N.  E.  786,  it  was  held  that  an 
assessment  for  local  improvements  was 
not  invalid  by  reason  of  failure  of  the 
contractor  to  comply  with  a  statute  for- 
bidding the  employment  by  a  city  or  con- 
tractor under  it  of  other  than  native- 
bom  or  naturalized  citizens,  or  those 
who  have  in  good  faith  declared  their 
intentions  to  become  citizens  of  the  Unit- 
ed States,  when  such  employees  are  to 
be  paid  in  whole  or  in  part  out  of  any 
funds  raised  by  taxation, — as  the  statute 
was  void.  The  court  dismissed  the  point 
with  the  observation  that,  "a  similar  law 
was  enacted  by  ordinance  in  the  city  of 
Chicago,  and  we  have  repeatedly  held 
that  such  law  is  invalid,  as  it  is  in  con- 
travention of  the  Constitution  and  the 
right  of  individuals  to  contract.  The 
statute  in  question  is  void  upon  the  same 
grounds,  and  neither  the  city  nor  the 
contractor  was  under  any  obligation  to 
observe  it." 

A  municipal  ordinance  making  it  a 
misdemeanor  for  any  person  when  hav- 
ing labor  performed  for  the  purpose  of 
carrying  out  a  contract  with  the  city,  to 
demand,  receive,  or  contract  for  more 
than  eight  hours  of  labor  in  one  day  from 
any  person,  or  to  employ  Chinese  labor, 
was  held  void  in  Ex  parte  Kubach  (1890) 
85  CaL  274,  9  L.R.A.  482,  20  Am.  St. 
Rep.  226,  24  Pac.  737;  but  the  extent  to 
which  the  decision  was  affected  by  the 
clause  prohibiting  the  employment  of 
Chinese  labor  is  not  clear.  The  court 
said  that  the  ordinance  was  simply  an 
attempt  to  prevent  certain  parties  from 
employing  others  in  a  lawful  business 
and  paying  them  for  their  services,  and 
L.R.A.1916D. 


was  a  direct  infringement  of  the  right 
of  such  persons  to  make  and  enforce 
contracts;  and  quoted  the  rule  laid  down 
by  Cooley  on  Constitutional  Limitations 
that  it  is  not  competent  to  forbid  any 
person  or  class  of  persons,  whether  citi- 
zens or  resident  aliens,  from  offering 
their  services  in  a  lawful  business,  or  to 
subject  others  to  penalties  for  elnploying 
them. 

It  was  held  in  Fraser  v.  MeConwav 
&  T.  Co.  (1897)  82  Fed.  257,  that  a  stat- 
ute which  imposed  upon  all  employers  of 
foreign-born  unnaturalized  male  persons 
over  twenty-one  years  of  age  a  tar  of 
3  cents  per  day  for  each  day  such  person 
was  employed,  and  authorized  the  em- 
ployer to  deduct  the  tax  from  the  wages 
of    the    employees,    violated    the    14th 
Amendment,  in  that  it  denied  to  such 
employees  the  equal  protection  of  the 
law.     The  court  said  that  the  statute 
"imposes   upon   these   persons   burdens 
which  are  not  laid  upon  others  in  the 
same  calling  and  condition.    The  tax  is 
an  arbitrary  deduction  from  the  daily 
wages  of  a  particular  class  of  persons. 
Now,  the  equal  protection  of  the  laws 
declared  by  the  i4th  Amendment  to  the 
Constitution  secures  to  each  person  with- 
in the  jurisdiction  of  a  state  exemption 
from  any  burdens  or  charges  other  than 
such  as  are  equally  laid  upon  all  others 
under  like  circumstances.    ...    It  is 
idle  to  suggest  that  the  case  in  hand  is 
one  of  proper  legislative  classification. 
A  valid  classification  for  the  purposes  of 
taxation  must  have  a  just  and  reasonable 
basis,  which  is  lacking  here." 

The  statute  involved  in  Fraser  v.  Mc- 
Conway  &  T.  Co.  (Fed.)  supra,  was  sub- 
sequently held  unconstitutional  by  the 
supreme  court  of  Pennsylvania  as  vio- 
lating the  14th  Amendment  of  the  Fed- 
eral Constitution  and  also  the  uniform 
rule  of  taxation  required  by  Pa.  Const 
art.  9,  §  1.  Juniata  Limestone  Co.  v. 
Fagley  (1893)  187  Pa.  193,  42  L.R.A 
442,  67  Am.  St.  Rep.  579,  40  AtL  977. 

Among  possibly  other  cases  of  that 
kind,  see  the  recent  decision  in  Lillard 
V.  Melton  (1915)  —  S.  0.  — ,  87  S.  E. 
421,  holding  that  a  statute  which  pro- 
vided that  in  the  improvement  of  high- 
ways in  a  county  all  laborers  employed, 
with  the  exception  of  officers,  superin- 
tendents, and  skilled  mechanics  who  can- 
not be  obtained  in  the  county,  shall  be 
actual  residents  of  the  county,  did  not 
violate  the  state  Constitution  or  the  14th 
Amendment  to  the  Federal  Constitution. 
The  court  said :  "There  is  an  absence  of 
any  penalty  to  enforce  this  provision, 
thereby  indicating  a  l^islative  intent  to 
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make  the  same  purely  suggestive  or  di- 
rectory. Conceding,  however,  that  the 
provision  was  mandatory,  the  objection 
could  not  be  sustained,  as  no  citizen  of 
one  county  has  the  legal  right  to  demand 
that  he  shall  be  employed  upon  the  pub- 
lie  works  of  another,  and  certainly  the 
legislature,  in  directing  the  use  or  dis- 
position of  the  public  property  or  funds 
of  the  state  or  county,  raised  by  taxa- 
tion upon  the  people  of  either,  has  the 
power  to  limit  the  benefits  to  be  derived 
therefrom  to  the  residents  of  either. 
Such  is  plainly  the  conclusion  reached 
by  the  United  States  Supreme  Court  in 
the  case  of  Tbuax  v.  Raich  (17.  S.) 
ante,  545." 


As  to  constitutionality  of  statutes 
limiting  hours  of  labor  on  public  works, 
see  notes  to  Keefe  v.  People,  8  L.R.A. 
(N.S.)  131;  People  ex  rel.  Williams  En- 
gineering &  Contracting  Co.  v.  Metz,  24 
L.R.A.(N.S.)  201;  and  Com.  v.  Casey, 
34  L.R.A.(N.S.)  767. 

As  to  constitutionality  of  legislative 
limitation  generally  of  hours  of  labor, 
see  note  to  Miller  v.  Wilson,  L.R.A. 
1915F,  829,  and  earlier  notes  therein  re- 
ferred to. 

And  as  to  discrimination  against  non- 
residents, by  statute  or  municipal  ordi- 
nance imposing  license  or  occupation 
tax,  see  not^  to  State  v.  Williams,  40 
L.R.A.(N.S.)  279.  R.  E.  H. 


XDAHO  SITPREME   COURT. 

STATE  OP  IDAHO,  Appt., 

V. 

H.  D.  MORRIS,  Respt. 

(—  Idaho,  — ,  155  Pac.  296.) 

Sunday  —  moving  picture  show  —  re- 
ligious entertainment. 
A  religious  phonographic  lecture  given  in 
good   faith,   without  charge,   in   a   theater, 
and  illustrated  by  moving  pictures,  for  the 
religious  instruction  of  the  audience,  is  not 
within  a  statute  making  it  unlawful,  to  keep 
open    inter   alia   theaters,   moving   picture 
shows,  and  playhouses  on  Sunday. 
For  other  cases,  see  Sunday,  lit.  a,  in  Dig. 
ISi  N.  8. 

(February  23,  1»1«.) 

APPEAL  by  the  state  from  a  judgment  of 
the  District  Court  for  Ada  County  ac- 
quitting defendant,  after  conviction  in  the 
justice's  court,  of  keeping  open  and  operat- 
ing a  moving  picture  show  on  Sunday.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 


Note.  —  The  applicability  of  Sunday  laws 
to  moving  picture  shows  is  discussed  in  the 
note  to  Re  Hull,  30  L.R.A.(N.S.)  465,  treat- 
ing generally  of  the  amusements  that  are 
prohibited  by  Sunday  laws.  See  also  later 
cases,  State  v.  Penny,  30  L.R.A.(N.S.)  1155, 
and  State  ex  rel.  Temple  v.  Barnes,  37 
L.Rjk(N.S.)  114,  on  applicability  of  Sun- 
day laws  to  moving  picture  shows. 

The  question  whether  a  free  performance 
violates  the  Sunday  law  is  discussed  in  the 
annotation  to  McLeod  v.  State,  L.R.A. 
1916B,  1130. 

Generally  as  to  regulations  affecting  mov- 
ing picture  shows,  see  note  to  State  ex  rel. 
Ebert  v.  Loden,  40  L.R.A.(N.S.)    193. 

The   censorship  of   moving  picture   Alms 
is  discussed  in  the  note  to  Bainbridge  v. 
Minneapolis,  L.R.A.19ieC,  224. 
L.R.A.1916D. 


Messrs.  Raymond  li.  Glvens  and  E^vans 
Paul  Barnes,  for  the  State: 

The  lecture  given  by  defendant  was  with- 
in a  statute  making  it  unlawful  to  keep 
open  a  moving  picture  show  on  Sunday. 

United  States  v.  Buffalo  Park,  1«  Blatchf . 
189,  Fed.  Cas.  No.  14,681;  Economopoulos 
V.  Bingham,  109  N.  Y.  Supp.  728;  Ex  parte 
Lingenfelter,  64  Tex.  Orim.  Rep.  30,  142  S. 
W.  655;  Ann.  Cas.  1914C,  765;  Lempke  v. 
State,  —  Tex.  Crim.  Rep.  — ,  171  8.  W.  217; 
Rosenberg  v.  Arrowsmitb,  82  N.  J.  Eq.  870, 
89  Atl.  524. 

The  state  has  the  inherent  right  to  regu- 
late the  course  of  conduct  on  the  part  of 
the  citizens  of  the  state,  and  where  they 
transgress  the  statute  law  such  acts  will 
be  prohibited  even  though  they  are  sought 
to  be  performed  under  the  guise  of  religious 
liberty. 

Com.  v.  Herr,  39  Pa.  Super.  Ct.  454,  229 
Pa.  132,  78  Atl.  68,  Ann.  Cas.  1912A,  422; 
Re  Frazee,  63  Mich.  396,  6  Am.  St.  Rep.  310, 
30  N.  W.  72;  State  v.  WeUs,  87  Minn.  125, 
105  N.  W.  1127,  7  Ann.  Cas.  932;  State  ex 
rel.  Temple  v.  Barnes,  22  N.  D.  18,  37  L.R.A. 
(N.S.)  114,  132  N.  W.  215,  Ann.  Cas. 
1013E,  930;  State  v.  Neitzel,  69  Wash.  667, 
43  L.R.A.(N.S.)  203,  125  Pac.  939,  Ann. 
Cas.  1914A,  899 ;  Wright  v.  Kelley,  4  Idaho, 
624,  43  Pac.  665 ;  Blaine  County  v.  Heard,  5 
Idaho,  6,  46  Pac.  890;  State  v.  Dolau,  13 
Idaho,  693;  14  L.R.A.(N.S.)  1259,  92  Pac. 
995 ;  Re  Jacobs,  13  Idaho,  720,  92  Pac.  1003. 

Messrs.  Wyman  A  Wyman,  for  respond- 
ent: 

Penal  statutes  should  be  strictly  con- 
strued. 

Ex  parte  Bailey,  39  Fla.  734,  23  So. 
552;  Stete  v.  Woodruff.  68  N.  J.  L.  89, 
62  Atl.  294;  Com.  v.  Alexander,  185  Mass. 
551,  70  N.  E.  1017;  Lewis's  Sutherland, 
Stat.  Constr.  2d  ed.  520;  Adams  v.  Lansdon, 
18  Idaho,  483,  110  Pac.  280;  Re  Hull,  18 
Idaho,  475,  30  L.R.A.(N.S.)   466,  110  Pac. 
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256;  Re  Bossner,  18  Idalio,  519,  110  Pac. 
502. 

The  illuetrated  lecture  given  by  defend- 
ant was  not  a  moving  picture  show. 

People  V.  Finn,  67  Misc.  659,  110  N.  Y. 
Supp.  22. 

Morgan,  J.,  delivered  the  opinion  of  the 
court: 

On  August  11,  1914,  the  above-named  re- 
spondent, together  with  two  other  persons, 
was  arrested  upon  a  warrant  issued  out  of 
the  justice's  court  of  Boise  precinct  upon  a 
charge  of  keeping  open  and  operating  a  mov- 
ing picture  show  on  Sunday  in  the  city  of 
Boise,  Idaho.  The  record  does  not  disclose 
what  disposition,  if  any,  was  made  of  the 
cases  of  the  other  defendants,  but  it  appears 
that  on  November  30,  1914,  the  respondent, 
upon  an  agreed  statement  of  the  facts,  was, 
by  the  justice  of  the  peace,  adjudged  to  be 
guilty  of  the  crime  charged  against  him. 
He  appealed  to  the  district  court,  where  the 
case  was  submitted  to  the  judge  without  a 
jury,  upon  the  agreed  facts,  and  where  he 
was  adjudged  to  be  not  guilty.  The  case  is 
brought  here  by  the  state  upon  appeal  from 
the  judgment  last  mentioned. 

It  appears  that  respondent  is  a  resident 
and  citizen  of  the  city  of  Boise,  where  he  is 
engaged  in  the  practice  of  his  profession, 
that  of  an  osteopathic  physician,  and  that  he 
devotes  a  portion  of  his  time  and  means  to 
religious  work,  and  is  an  active  member  of 
the  local  class  of  the  International  Bible 
Students'  Association,  which  is  a  branch,  or 
subsidiary  organization,  of  the  Watch  Tower 
Bible  and  Tract  Society,  a  religious  corpora- 
tion. It  is  agreed:  "That  among  other 
means  employed  by  the  aforesaid  society 
and  association,  or  religious  organization, 
in  preaching  the  gospel,  teaching  the  Bible, 
and  giving  Bible  lectures,  is  that  known  as 
the  'Photo  Drama  of  Creation,'  which  con- 
sists of  a  series  of  Bible  lectures,  together 
with  pictures  and  photographic  illustrations 
thereof.  That  the  same  is  shown  in  four 
parts,  each  part  requiring  two  hours  to  hear 
and  see  the  same.  It  takes  up  the  Divine 
plan,  as  set  forth  in  the  Bible,  from  the  be- 
ginning of  Earth's  creation  and  follows  the 
development  thereof  in  orderly  manner  down 
to  the  present  date.  That  the  arrangement 
thereof  is  as  follows:  Appro-ximately  100 
Bible  lectures,  or  sermons,  were  carefully 
prepared,  and  then  dictated,  or  spoken,  in- 
to a  phonograph,  and  records  or  discs  there- 
of made,  and  afterwards  said  lectures,  or 
sermons,  were  and  are  reproduced  by  tlie 
phonograph.  That  for  the  purpose  of  illus- 
trating these  Bible  lectures,  or  sermons,  and 
to  enable  the  mind  to  more  readily  grasp  the 
lessons  taught  thereby,  paintings  and  photo- 
graphs and  photographic  scenes  of  such 
Bible  subjects  are  reproduced  upon  a  scre<>n 
L.R.A.1916D. 


by  means  of  a  stereopticon  and  cinemato- 
graph, or  moving  picture  machine,  which 
pictures,  photographs,  and  photographic 
scenes  relate  to  and  illustrate  the  subject- 
matter  of  the  lecture  or   sermon." 

It  is  further  agreed  that,  prior  to  the  9th 
day  of  August,  1014,  the  respondent,  to$;eth- 
er  with  other  citizens  and  residents  of  Boise 
who  were  members  of  the  local  class  of  the 
International    Bible   Students'   Association, 
and   interested   in  teaching  the   Bible   and 
preaching  the  Gospel  to  others,  procured  a 
building  in  that  city  known  as  the  "Majestic 
Theater"  for  the  purpose  of  producing  there- 
in the  Photo  Drama  of  Creation;  that  the 
rent  for  the  building  was  paid  by  the  mem- 
bers of  the  local  class  of  the  association,  to 
which  respondent  contributed;  and  that  all 
otlier  expenses  in  connection  therewith  were 
paid  by  the  society,  or  association,  or  by  the 
members  thereof,  in  order  that  the  citizens 
of  Boise  might  have  the  opportunity  of  hear- 
ing such  lectures,  or  sermons,  and  of  seeing 
the  illustrations  thereof.    The  agreed  state- 
ment of   facts   further   recites  as  follows: 
"That  on  Sunday,  the  9th  day  of  August, 
1914,  the  said  Photo  Drama  of  Creation  was 
begun  or  opened  at  the  building  aforesaid 
and   part   1    thereof   was  given.     That   on 
the  same  day,  and  just  preceding  the  open- 
ing of  the  Photo  Drama  of  Creation,  the  lo- 
cal class  of  the  International   Bible  Stu- 
dents' Association  held  their  regular  reli- 
gious services  in  said  building,  namely,  the 
one  known  as  the  'Majestic  Theater,'  and 
the  defendant  was  present  and  participated 
in     said    meeting    or     religious    worship. 
That  thereafter  and  on  the  same  day  the  de- 
fendant,    together    with     others,     actively 
engaged    in    giving    said    part     1    of   said 
Photo  Drama  of  Creation  in  said  'Majestic 
Theater'    building.      That    the    defendant's 
services     in     connection     therewith    were 
rendered     entirely     free,     without    charge 
or  remuneration.    That  no  one  having  any 
part  therein  or  connection  therewith  received 
a  salary,  but  some  of  the  helpers  were  paid 
their  actual  expenses,  which  expenses  were 
provided  by  voluntary  contribution  as  afore- 
said by  persons  interested  in  the  teaching 
of  the  Bible  as  aforesaid,  or  by  said  society 
or  association  aforesaid.    That  all  the  funds 
of  the  said  society  or  association  are  pro- 
vided by  voluntary  contributions  made  by 
persons  interested  in  the  spreading  of  the 
Gospel  and  teaching  the  Bible  as  aforesaid.'' 

It  is  further  agreed  that  the  Majestic  The- 
ater was  one  of  the  regular  moving  picture 
houses  in  Boise  and  was  equipped  for  tnovisg 
pictures,  but  was,  at  the  time,  under  the  ex- 
clusive management  and  control  of  the  so- 
ciety and  association  heretofore  mentioned, 
and  was  used  in  the  manner  and  for  the  pur- 
poses heretofore  set  forth,  and  for  no  other. 


Digitized  by 


Laoogle 


STATE  V.  MORRIS. 


575 


The  agreed  statement  of  facts  further  re- 
cites: "All  the  pictures  thrown  upon  the 
screen,  and  all  the  lectures  or  sermons  given, 
and  everything  connected  with  the  said 
Photo  Drama  of  Creation  as  aforesaid,  were 
clean  and  moral  in  character  and  were  high- 
ly edifying  and  instructive.  No  advertise- 
ments of  any  kind  were  exhibited.  AH  that 
was  done  and  performed  at  the  time  and 
place  mentioned  in  the  complaint  was  of  a 
religious  nature,  and  the  sole  purpose  of 
those  connected  therewith,  including  the  de- 
fendant, was  to  enlighten  and  instruct  the 
people,  without  the  hope,  expectation,  or 
receipt  of  pecuniary  profit  or  reward.  The 
audience  throughout  was  quiet,  orderly,  and 
reverential,  and  no  applause  was  allowed  or 
given." 

It  is  agreed  that  the  sole  issue  to  be  de- 
termined is  whether  or  not  the  acts  done  at 
the  time  and  place  mentioned  in  the  com- 
plaint in  giving  the  lecture,  or  sermon,  on 
the  phonograph,  and  in  illustrating  the 
same  by  steropticon  slides  and  moving  pic- 
tures, in  the  light  of  the  religious  claims 
therefor  and  significance  thereof,  constitute 
a  violation  of  §  6825,  Rev.  Codes,  as 
amended  by  chapter  99  of  the  11th  Session 
of  the  Idaho  legislature  (Sees.  Laws  1911, 
p.  342),  which  provides:  "It  shall  be  un- 
lawful for  any  person  or  persons  in  this 
state  to  keep  open  on  Sunday  any  .  .  . 
theater,  moving  picture  show,  playhouse, 
dance  house,  race  track,  merry-go-round, 
circus  or  show,  concert  saloon,  billiard  or 
pool  room,  bowling  alley  or  variety  hall. 
Any  person  or  persons  violating 
this  section  shall  be  guilty  of  a  misde- 
meanor, and  on  convicticm  thereof  shall 
be  fined  in  any  sum  not  less  than  thirty 
dollars  ($30)  nor  more  than  two  hun- 
dred and  fifty  ($250)  for  each  offense 
and  shall  be  punished  by  imprisonment  in 
the  county  jail  not  to  exceed  minety  days, 
and  upon  a  second  conviction  any  license 
which  may  have  been  granted  for  opening 
and  maintaining  any  such  place  of  busi- 
ness shall  also  be  rendered  void  and  shall 
not  be  renewed  within  two  years  next  there- 
after." 

Probably  no  better  definition  of  the  phrase 
"moving  picttire  show,"  as  used  in  the  stat- 
ute, can  be  found  than  that  employed  by  the 
learned  trial  judge  in  this  case.  He  said: 
"I  think  that  the  robust  common  sense  of  the 
community  will  say  that  it  is  a  public  ex- 
hibition of  moving  pictures  primarily  to 
amuse  and  entertain,  sometimes  incidentally 
carrying  with  it  instructive  features.  The 
show  is  almost  always  operated  for  profit, 
although  this  is  perhaps  not  an  essential 
element  of  the  definition.  It  is  certain  that 
the  pictures  are  the  main  element  and  the 
pleasure  feature  predominates;  that  being 
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I  the  connotation  of  the  word  'show.'  In 
other  words,  it  is  a  public  place  of  amuse- 
ment, like  all  the  other  institutions  with 
which  it  is  grouped  in  the  statute." 

There  is  no  doubt  that  the  term  "moving 
picture  show"  is  generally  understood  to 
mean  a  place  where  motion  pictures  are  ex- 
hibited for  the  purpose  of  amusement  and 
entertainment,  and  this  is  the  meaning  to  be 
applied  to  the  phrase  in  determining  what 
was  the  legislative  intent  when  the  statute 
under  consideration  was  enacted. 

This  court  said  (Re  Bossner,  18  Idaho,  519, 
110  Pac.  502)  :  "It  is  a  well-established 
rule  of  law  that  when  words  have  not  a 
technical  meaning  or  application,  or  when 
they  have  not  been  so  used  or  employed  in 
the  statute,  they  should  then  be  given 
their  ordinary  significance  as  they  are  pop- 
ularly understood." 

With  this  rule  in  mind  it  is  impossible  to 
conclude  that  it  was  the  legislative  purpose 
to  prohibit  the  use,  on  Sunday,  of  a  moving 
picture  machine  for  the  purpose  of  worship, 
or  religious  instruction,  as  a  means  of  illus- 
trating a  sermon  or  lecture.  It  is  apparent 
the  legislature  had  in  mind  the  suppression 
of  the  evil  of  conducting  certain  forms  of 
business  on  Sunday.  This  view  is  strength- 
ened by  the  fact  that  it  is  provided,  as  a 
part  of  the  punishment  in  the  event  of  a 
second  conviction  of  a  violation  of  the  stat- 
ute, that  "any  license  which  may  have  been 
granted  for  opening  and  maintaining  any 
such  place  of  business  shall  also  be  rendered 
void  and  shall  not  be  renewed  within  two 
years  next  thereafter." 

It  cannot  be  inferred  from  the  agreed  facts 
in  this  case  that  respondent  and  his  associ- 
ates were  engaged  in  the  business  of  conduct- 
ing a  moving  picture  show  in  the  sense  in 
which  that  phrase  is  commonly  used.  Prior 
to  its  amendment  this  section  of  the  Code 
was  before  the  court  for  construction  in  Re 
Hull,  18  Idaho,  476,  30  L.R.A.(N.S.)  465, 
110  Pac.  256,  wherein  it  was  said:  "This 
class  of  legislation  is  upheld  solely  as  an  ex- 
ercise of  the  police  power  of  the  state.  The 
prohibition  of  public  amusements  on  Sun- 
day must  therefore  rest  on  the  theory  that 
it  is  necessary  either  for  the  protection  of 
the  public  morals,  the  public  health,  or  the 
pdblic  peace  and  safety." 

We  are  in  accord  with  that  opinion  as 
well  as  with  that  in  Re  Bossner,  supra, 
wherein  it  was  held,  even  before  the  statute 
was  amended  so  as  to  expressly  include  mov- 
ing picture  shows  among  business  enter- 
prises the  operation  of  which  on  Sunday 
was  prohibited,  that  such  shows  came  with- 
in the  inhibition  of  the  statute  forbidding 
the  opening  or  conducting  on  Sunday  of 
'any  theater,  playhouse,  .  .  .  circus,  or 
show,     ...    or  any  such  place  ol  public 
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amusement;"  for  it  may  readily  be  seen 
that  the  legislature  might,  with  entire  pro- 
priety, consider  the  conducting  of  such  a 
business  on  Sunday  detrimental  to  the  pub- 
lic morals  or  the  public  peace;  but  we  are 
unable  to  reach  the  conclusion  that  the  use 
of  a  moving  picture  machine  for  the  purpose 
of  illustrating  a  sermon  or  religious  lecture 
can  be  by  anyone  deemed  to  be  detrimental, 
in  any  manner,  to  the  public  welfare. 

The  Constitution  of  Idaho  guarantees  to 
each  inhabitant  of  the  state  the  inalienable 
right  to  decide  for  himself  as  to  the  wisdom 
and  righteousness  of  his  mode  of  worship. 
It  is  provided  in  §  4,  art.  1,  that  'the  e.xer- 
cise  and  enjoyment  of  religioua  faith  and 
worship  shall  forever  be  guaranteed." 

And  in  §  19,  art.  21,  as  follows:  "It  is 
ordained  by  the  state  of  Idaho  that  per- 
fect toleration  of  religious  sentiment  shall 
be  secured,  and  no  inliabitant  of  said  state 
shall  ever  be  molested  in  person  or  property 
on  account  of  his  or  her  mode  of  religious 
worship." 

The  good  faith  of  respondent  and  his  as- 
sociates in  adopting  and  carrying  out  their 
plan  of  devotional  exercises  has  not  been 
questioned,  and  it  is  not  for  this  court  to 
decide  that  it  is,  or  that  it  is  not,  the  correct 
course  for  them  to  pursue.  We  feel  that  the 
provisions  of  the  Constitution  above  quoted 
prohibit  us  from  deciding  that  question; 
and  that,  in  a  case  like  this,  where  entire 
good  faith  is  apparent,  and  where  the  ex- 
ercises were  not  being  conducted  merely  in 
the  name  of  religion,  and  as  a  pretense  and 
subterfuge  to  cover  acts  criminal  in  their 
nature,  we  would  not  presume  to  decide  it  if 
we  were  not  so  prohibited. 

To  place  upon  the  statute  under  con- 
sideration the  construction  asked  for  by  ap- 
pellant, and  to  hold  that  the  use  of  a  moving 
picture  machine  on  Sunday,  for  the  purpose 
to  which  it  was  put  by  respondent  and  his 
associates,  is  keeping  open  or  operating  a 
moving  picture  show  in  violation  of  the  stat- 
ute, would  be  to  improperly  invoke  the 
police  power  of  the  state;  for,  thus  con- 
stnied  and  in  that  particular,  the  statute 


would  bear  no  real  or  substantial  relation 
to  the  public  health,  the  public  morals,  the 
public  peace,  or  the  public  safety.  Such  a 
construction  would  also  bring  the  statute 
into  conflict  with  §  4,  art.  1,  and  g  19,  art. 
21,  of  the  Constitution,  for  thereby  religious 
liberty  would  be  denied. 

In  case  of  Grice  v.  Clearwater  Timber  Co. 
20  Idaho,  70,  117  Pac.  112,  this  court,  quot- 
ing from  Cooley,  Const.  Lim.  7th  ed.  p.  2ij5, 
said:  "Whenever  an  act  of  the  legislature 
can  be  so  construed  and  applied  as  to  avoid 
conflict  with  the  Constitution  and  give  it 
the  force  of  law,  such  construction  will  be 
adopted  by  the  courts." 

Continuing,  it  is  said  in  the  opinion: 
"And  it  is  held  by  many  courts  that  where 
there  is  room  for  two  constructions  of  a  stat- 
ute, both  equally  obvious  and  equally  rea- 
sonable, the  court  must,  in  deference  to  the 
legislature  of  the  state,  assume  that  it  did 
not  overlook  the  provisions  of  the  Constitu- 
tion, and  designed  the  act  to  take  effect." 

In  case  of  Chesebrough  v.  San  Francisco, 
153  Cal.  650,  96  Pac.  288,  the  supreme  court 
of  California  states  the  rule  to  be :  "V^Tien 
a  legislative  provision  is  capable  of  two  con- 
structions, one  consistent,  and  the  other 
inconsistent,  with  the  provisions  of  the 
Constitution,  it  is  a  well-recognized  principle 
of  construction  that  the  statute  should  be 
given  that  construction  which  will  make  it 
harmonious  with  the  Constitution,  and  com- 
port with  the  legitimate  powers  of  the  legis- 
lature." 

Applying  that  rule  to  this  case,  we  hold 
that  the  use  to  which  respondent  and  hia 
associates  put  the  moving  picture  machine 
and  the  other  property  appertaining  to  the 
Majestic  Theater  did  not  constitute  keeping 
open  or  operating  a  moving  picture  show,  as 
contemplated  by  §  6825,  Rev.  Codes,  as 
amended  by  chapter '99  of  the  11th  session  of 
the  legislature,  and  the  decision  of  the  trial 
court  is  accordingly  affirmed. 

We  recommend  that  the  state  pay  re- 
spondent's cost  upon  appeal. 

Sullivan,  Ch.  J.,  and  Budge,  J.,  concur. 


KENTUCKY  COURT  OP  APPEALS. 

W.  M.  GORDON,  Appt., 

V. 

GEORGE  GORDON,  Admr.,  etc.,  of  J.  L. 
Gordon,  Deceased. 

(168  Ky.  409,  182  S.  W.  220.) 

Contract  — to  procure  parole  —  validity. 

A  contract  to  aid  in  securing  the  parole 
of  a  prisoner,  which  does  not  contemplate 
the  use  of  illegal  means,  but  merely  the 
presentation  to  the  board  of  the  necessary 
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papers  and  evidence,  is  not  against  public 
policy,  although  a  statute  imposes  a  penal- 
ty on  any  person  who  shall  for  reward  aid 
or  assist  in  procuring  a  pardon  from  the 
governor. 

For  other  eases,  tee  ContrtKta,  III.  e,  4,  i» 
Dig.  1-52  N.  B. 

(February  10,  1016.) 


Note. —  As  to  validity  of  contract  to 
procure  pardon,  parole,  or  commutation  of 
sentence,  see  annotation  following  this  case, 
post,  680. 
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APPKATt  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Boyle  County 
aastaining  a  demurrer  to  a  petition  filed  to 
recover  expenses  incurred  under  an  alleged 
contract  to  aid  in  securing  the  parole  of 
a  prisoner.     B«Ter8ed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  jr»y  W.  Harlan  and  Henry 
Jarfcson,  for  appellant: 

The  contract  was  valid,  and  not  contrary 
to  public  policy. 

9  Cyc.  4»4;  1  Page,  Contr.  p.  681;  Timo- 
thy T.  Wright,  8  Gray,  622;  Chadwiok  v. 
Knox,  31  N.  H.  226,  64  Am.  Dec.  329; 
William  Deering  &  Co.  v.  Cunningham,  63 
Kan.  174,  64  L.R.A.  410,  66  Pa«.  263. 

Mr.  J.  W.  Rawllngs,  for  appellee: 

To  allow  plaintiff  to  recover  would  be 
against  the  public  policy  of  the  state  and 
government,  and  would  violate  g  1370  of 
the  Kentucky  Statutes. 

McGill  ▼.  Burnett,  7  J.  J.  Marah.  640; 
Thompson  ▼.  Wharton,  7  Rash,  663,  3  Am. 
Rep.  306;  Brown  ▼.  Young,  7  Ky.  L.  Rep. 
664;  Basket  v.  Moss,  116  N.  C.  448,  48 
L.R.A.  842,  44  Am:  St.  Rep.  463,  20  S.  E. 
733. 

Mr.  George  Stone  also  for  appdlee. 

Miller,  Ch.  J.,  delivered  the  opinion  of 
tlie  court: 

The  appellant,  William  M.  Gordon,  is  a 
son  of  J.  L.  Gordon,  who  di«d  in  January, 
1914.  J.  L.  Gordon  was  the  father  of 
another  son,  George  Gordon,  who  was  con- 
fined in  the  state  penitentiary  at  Frank- 
fort, in  1909,  under  a  judgment  of  the  Boyle 
circuit  court. 

llie  petition  alleges  that  in  1909  J.  L. 
Gordon  employed  the  appellant  to  prepare 
an  application  and  to  do  what  was  necessary 
toward  securing  the  parole  of  said  George 
Cordon,  and  agreed  and  promised  to  reim- 
hurse  and  pay  plaintiff  for  all  the  Expense 
that  he  might  incur  in  that  work;  that 
parsuant  to  said  employment,  the  plaintiff 
prepared  the  application  for  the  parole, 
and,  in  doing  so  made  many  trips  to  Frank- 
fort, Danville,  Harrodsburg,  and  over  the 
entire  county  of  Boyle,  at  his  own  expense. 

The  petition  further  alleges  that  1^  rea^ 
son  of  the  plaintiff  being  required  to  be 
absent  from  home  in  this  work,  he  was 
forced  to  hire  a  man  to  work  in  his  place 
on  his  farm;  that  the  time  consumed  in 
this  work  and  effort  to  get  the  parole  was 
the  greater  part  of  five  years ;  that  he  was 
required  to  pay  for  said  substituted  hand, 
at  least  $1,000;  and  that  his  father  agreed 
to  pay  the  plaintiff  his  expenses,  including 
the  hire  of  the  sulistituted  hand. 

The  plaintiff  also  alleges  that  no  unlaw- 
ful means  were  used  by  him  in  said  employ- 
ment, and  none  were  contemplated  at  the 
L.R.A.1916D.  37 


time  of  the  agreement;  that  said  services 
so  rendered  were  purely  ministerial;  that' 
he  did  not  use  his  personal  influence  with 
the  paroling  powers,  and  that  it  was  never 
contemplated  that  he  should  do  so. 

It  is  further  alleged  that  the  agreement 
did  not  contemplate  and  did  not  include 
any  reward  or  compensation  to  plaintiff 
whatever,  but  only  -  included  and  provided 
for  the  plaintiff  having  returned  to  him  bia 
expenses,  as  above  indicated;  and  that  J.  L. 
Gordon,  by  reason  of  his  age  and  physical 
condition,  was  unable  to  personally  make 
aaid  trips  in  the  preparation  of  said  peti- 
tion for  a  parole. 

Upon  the  death  of  J.  L.  Gordon,  his  son 
J.  T.  Gordon  qualified  as  his  administrator; 
and,  J.  T.  Gordon  having  subsequently  died, 
George  Gordon  was  appointed  administrator 
of  his  father's  estate. 

In  December,  1914,  William  M.  Gordon 
tMTOught  this  action  to  recover  his  expenses 
aggregating  $1,P00,  and,  the  OQUrt  having 
sustained  a  demurrer  to  his  petition,  upon 
the  ground  that  the  contract  was  against 
public  policy  and  void,  the  plaintiff  prose- 
cutes this  appeal. 

By  way  of  defense,  the  administrator 
relies  upon  i  1370  of  the  Kentucky  Stat- 
utes, which  reads  as  follows:  "If  any 
person  shall,  for  fee  or  reward,  or  the 
promise  thereof,  aid  or  assist  in  procuring 
the  governor  to  grant  or  refuse  a  pardon, 
remissiMi  or  respite  of  any  punishment  or 
fine,  he  shall  be  fined  not  less  thaa  twenty 
nor  more  than  five  hundred  dollars." 

Appellant,  however,  denies  the  applica- 
bility of  the  stainte,  supra,  or  the  doctrine 
that  the  contract  relied  on  is  against  publi<; 
policy,  because,  as  he  contends:  (1)  The 
work  performed  by  the  plaintiff  was  to 
secure  a  parole,  and  not  a  pardon;  (2)  it 
was  clerical  or  ministerial,  and  under  the 
contract  the  plaintiff  was  not  to  be  paid 
for  his  personal  influ^ice;  and  (3)  the 
money  sought  to  be  recovered  is  not  a 
reward,  remuneration,  or  profit  to  the 
plaintiff  for  his  personal  services,  but  is 
only  for  money  expended  and  pecuniary  loss 
suffered  by  reason  of  expenses  and  time 
lost  from  his  own  business,  by  reason  of  the 
contract. 

It  is  contended  by  appellant  that  there  is 
a  radical  difference  between  a  contract  to 
procure  a  pardon  from  the  governor,  which 
is  denounced  by  the  statute,  and  a  contract 
to  prepare  an  application  to  the  board  of 
prison  commissioners,  for  a  parole;  that  a 
contract  to  procure  a  parole  is  in  no  respect 
against  public  policy,  and  that  the  reason 
which  makes  a  contract  to  procure  a  pardon 
invalid  has  no  application  whatever  to  a 
contract  to  prepare  and  present  an  applica- 
tion for  a  parola 
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Since  the  enactment  of  $  1370  of  the 
Kentucky  Statutes,  the  power  of  parole  has 
been  vested  in  the  state  board  of  prison  com- 
missioners, subject  to  the  approval  of  the 
governor.  Ky.  Stat.  §  8828.  By  the  terms 
of  that  statute  the  board  of  prison  c<Mnmis- 
sioners  must  base  its  action  upon  the  rec- 
ord of  the  prisoner  while  confined;  the 
record  of  his  life  previous  to  his  confine- 
ment, which  requires  the  ascertainment  of 
the  sentiment  of  the  people  where  he  for- 
merly resided ;  and  upon  his  securing,  before 
his  parole,  a  contract  for  some  respectable 
employment  for  a  period  of  six  months 
after  being  liberated.  Of  course,  much  of 
this  information  can  be  fu'rnished  only 
through  the  efforts  of  fiome  outside  person 
in  behalf  of  the  man  oonflned  in  the  peni- 
tentiary. Moreover,  the  parole  does  not 
pardon  the  prisoner;  he  still  remains  in 
the  legal  control  and  custody  of  the  board 
of  prison  commissioners.  The  pardoning 
power  remains  vested  in  the  governor.  It 
will  thus  be  seen  that  the  action  of  the 
paroling  board  must  be  based  upon  the 
facts  specified  in  the  statute,  and  that 
many  of  those  facts  necessarily  must  be 
gathered  from  outside  sources. 

There  are  many  acts  which  the  law 
positively  forbids,  and  for  the  doing  of 
which  some  penalty  is  attached.  Whether 
the  pr<diibition  is  by  the  common  law  or  by 
statute  is  itnmaterial.  Any  agreement 
which  involves  the  doing  of  an  act  which 
is  positively  prohibited  by  the  rules  of  the 
common  law  or  1^  statute  is  illegal  and 
void. 

There  are  also  many  things  which  the 
law  does  not  prohibit,  in  the  sense  of  attach- 
ing penalties,  but  which  are  so  mischievous 
in  their  nature  and  ten>dency  that  on 
grounds  of  public  policy  they  cannot  be 
admitted  as  the  subject  of  a  valid  contract. 

It  is  probable  tiiat  a  satisfactory  or  pre- 
cise definition  of  public  policy  has  never 
been  given.  The  courts  have,  however,  fre- 
quently approved  Lord  Brougham's  defini- 
tion of  public  policy  as-  the  principle  which 
declares  that  no  one  can  lawfully  do  that 
which  has  a  tendency  to  be  injurious  to  the 
public  welfare. 

But  the  notion  as  to  what  is  injurious 
to  the  public  welfare  at  one  time  may  not 
accord  with  the  notion  of  a  succeeding 
generation.  Public  policy,  therefore,  is 
variable;  and  that  which  is  contrary  to  the 
policy  of  the  public  at  one  time  may  become 
public  policy  at  another  time.  No  hard 
and  fast  rule  can  be  given  by  which  to 
determine  what  is  public  policy. 

It  has  been  said  that  a  contract  is 
against  public  policy  if  it  is  injurious  to 
the  interests  of  the  public,  or  contravenes 
some  established  interest  of  society,  or  if  it 
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contravenes  some  public  statute,  or  is 
against  good  morals,  or  tends  to  interfere 
with  the  public  welfare  or  safety,  or,  as  it 
is  sometimes  put,  if  it  is  at  war  with  the 
interests  of  society,  and  is  in  conflict  with 
the  morals  of  the  time.  Pueblo  &  A.  Valle; 
R.  Co.  V.  Taylor,  A  Colo.  1,  45  Am.  Rep. 
512;  McNamara  t.  Gargett,  68  Mich.  454, 
13  Am.  St.  Rep.  355,  8«  N.  W.  218. 

The  rule  must  not  be  understood  to  mean 
that  in  order  that  a  contract  may  be 
declared  to  be  against  public  policy,  it  must 
be  inimical  to  morality.  Many  contracts 
which  are  not  immoral  are  nevertheless 
void  on  the  ground  that  they  are  against 
public  iK>licy.  Kohn  v.  Milcher  (C.  C.) 
10  L.R.A.  439,  43  fed.  641. 

In  applying  this  rule,  it  has  been  saiii 
that  contracts  are  against  public,  policy 
when  they  tend  to  injustice  or  oppression, 
restraint  of  liberty  and  natural  or  legal 
ri^t,  or  the  obstruction  of  justice,  or  the 
violation  of  a  statute.  x>r.to  interfere  with 
or  Control  executive,,  legislative,  or  other 
official '  action^  or  to  prevent  competition 
whenever  a  statute  or  any  known  rule  of 
law  requires  it. 

In  many  jurisdictions,  statutes  have  been 
passed  similar  to  §  1370  of  the  Kentucky 
Statutes,  denouncing  as  unlawful,  contracts 
to  procure  a  pardon  from  the  governor: 
and  if  the  contract  in  the  case  at  bar 
employed  the  appellant,  for  a  fee  or  reward, 
to  procure  a  pardon  from  the  governor,  it 
would  be  spinet  the  public  policy  of  the 
state,  and  consequently  void. 

The  reason  for  the  rule,  and  the  exoep- 
tions  thereto,  are  stated  in  9  Cyc.  493,  as 
follows':  "The  exercise  of  the  pardoning 
power  committed  to  the  executive  sliould  be 
aa  free  from  any  improper  Inas  or  influence 
as  the  trial  of  the  convict  before  the  court; 
cimsequently  the  law  will  not  enforce  a 
contract  to  pay  money  for  soliciting  peti- 
tions, signing  petitions,  using  influence  to 
obtain  a  pardon,  or  the .  remission  of  a 
forfeiture.. '  But  as  in  the  case  of  lobbying 
contracts  many  courts  have  held  that  the 
reason  for  holding  such  agreements  void 
fails  when  no  unlawful  means  of  attain- 
ing the  desired  object  are  contemplated  by 
the  contract  itself  or  ia  fact  employed ;  and 
such  services,  when  performed  at  defend- 
ant's request,  are  a  good  consideration  for 
a  subsequent  promise  to  pay.  Such  agree- 
ments would  clearly  seem  to  be  lawful 
where  the  services  contracted  for  are  pu)>- 
licly  rendered  by  advocates  disclosing  their 
true  relation  to  the  subject,  and  not  by 
private  individuals  Iceeping  secret  the 
character  in  which  they  solicit;  but  where 
the  compensation  is  contingent  on  success, 
this  is  a  strong  circumstance  against  the 
validity  of  the  agreement." 
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In  MeGUl  y.  Burnett,  7  J.  J.  Marsh.  640, 
a  contract  by  which  McGiU'a.  intestate 
agreed  to  pay  Burnett  $100  in  consideration 
of  his  services  and  labor  to  be  performed 
in  and  about  the  management  of  a  petition 
to  the  governor,  in  caEe  of  a  certain  for- 
feiture, this  court  said  the  contract  was, 
in  effect,  to  pay  the  plaintiff  for  his  man- 
agement, whether  fair  or  foul,  in  inducing 
thb  governor  to  remit  a  forfeiture,  a^d  thai 
such  contracts  tended  to  obstruct  a  correct 
administration  of  the  government,  and  were 
void  as  against  public  policy.  A  similai 
ruling  was  made  in  Brown  v.  Young,  7  Ky. 
L.  Rep.  664.  Bee  also  Averbeck  v.  Hall,  14 
Bush,  505,  for  a  ruling  similar  in  principle. 

But,  under  the  exception  to  the  general 
rule,  as  above  stated,  the  contract  will  not 
be  held  invalid  when  no  unlawful  means  of 
attaining  the  desired  object  are  oontenv- 
plated  by  the  contract  itself,  or  in  fact 
employed.  Thus,  the  general  rule  which 
makes  contracts  of  this  character  void  does 
not  apply  in  cases  in  which  the  party  whose 
pardon  is  sought  to  be  obtained  has  not 
been  convic^d  of,  crime  by  a  legally  con- 
stituted tribunal  having  tlie  congtitutLanal 
right  to  try  and  punish  the  offender,  as 
where  the  trial  of  a  prisoner  by  a  military 
court  is  unauthorized  by  law  and  forbidden 
by  the  Constitution,  and  its  sentence  is 
consequently  a  nullity. 

Where,  under  such  circumstances,  a  per- 
son undertakes  by  the  use  of  his  personal 
influence  with  the  military  commander,  to 
save  the  unfortunate  man  from  the  impend- 
ing danger  of  threatened  execution,  or 
nnautheriMd  «nd  ilkgiil  iApririminftfnt,  Itit 
act  cannot  be  regarded  as  an  agreei&«Ri't» 
obstruct  the  proper  administration  of  the 
government,  or  to  defeat  the  ends  of  public 
justice.     6  R.  C.  L.  767. 

The  reasons  which  sustain  the  general 
rule  and  the  statute,  supra,  apply  only  in 
eases  in  which  the  party  whose  pardon  is 
sought  to  be  obtained  has  been  convicted  of 
crime  by  a  legally  constituted  tribunal 
having  the  constitutional  right  to  try  and 
punish  the  offender.  Thus,  in  Thompson  v. 
Wharton,  7  Busli,  563,  3  Am.  Rep.  306, 
Solon  Thompson  was  arrested  in  1865  by 
the  Federal  military  authorities.  In  the 
following  June  he  was  tried  by  a  military 
court  upon  the  charge  of  I>eing  a  guerrills., 
and  was  convicted  and  sentenced  to  suffer 
death.  Wharton,  a  Louisville  lawyer,  had 
been  employed  prior  to  the  trial  to  defend 
Thompson  for  an  agreed  fee,  and,  on  the 
day  fixed  for  Thompson's  execution,  a  new 
contract  was  made  with  Wharton ;  he  agree- 
ing, by  proper  proceedings  before  the  com- 
manding general,  without  whose  approval 
the  sentence  of  the  military  court  could  not 
be  carried  into  execution,  to  prevent  the 
L.R.A.I916D. 


infliction  of  tjie  adjudged  punishment,  and, 
if  possible,  to  procure  tlie  discharge  of 
Thompson,  in  consideration  of  a  further 
fee  of  $300,  to  be  paid  only  in  evoit  ol  his 
success. 

In  March,  1866,  Thompson  was  discli£.rged 
from  custody,  and  Wharton  sued  to  collect 
his  fee.  Upon  the  trial  the  court  was  asked 
to  instruct  the  jury  that  if  they  l>elieved 
from  the  evidence  that  the  sole  considera- 
tion for  the  execution  of  tlie  note  sufd  on 
was  the  agreement  of  Wharton  to  use  his 
personal  influence  with  the  commanding 
general  to  secure-  the  pardon  of  Thompson, 
or  to  have  his  punishment  comra^uted,  .the 
agreement  was  contrary  to  public  policy,, 
and  void. 

But  the  court,  speaking  through  Judge 
Lindsay,  cited  MeGiU  v.  Burnett,  supra, 
and  held  that  the  rule  there  annaun<;ed.did 
not  apply,  and  should  not  control  in  cases 
where  the -conviction- was  imauthorized  by 
law  «iBd  forbidden  by  the  Constitution,  as 
in  Thon4>son'8  Case. ' 

In  the  course  of  the  opinion.  Judge  Lind- 
say said : .  "Under  -these  circumstajices  the 
appellee  -undertook,  by  the  nse  of  his  per- 
sonal influence  with  the  military  com- 
mander, to  save  the  unfortunate  man  from 
the  impending  danger  of  threatened  execu- 
tion or  unauthorized  and  illegal  imprison- 
ment. Such  an  act  cannot  be  regarded  as 
an  agreement  to  obstruct  the  proper  admin- 
istration of  the  government,  nor  to  .defeat 
the  -ends  of '  public  justice.  The  object 
sought  to  be  accomplished,  as  well  as  the  . 
means  to  be  resorted  to,  were  entirely 
Atfeti8iUfe,°<V^hUher' regarded  from  a  legal 
ot  OMral  standpoint;  and,  such  being  the 
case,  it  is  difBcult  to  perceive  how  the 
contract  constituting  the  consideration  of 
the  note  can  be  regarded  as  contravening 
pnblic  policy." 

Again,  in  Rau  v.  Boyle,  5  Bush,  254,  Rau 
&  Rieke,  who  were  Confederate  sympa- 
thizers, had  purchased  a  quantity  of  tobacco 
in  Western  Kentucky,  which  had  been 
seized  by  General  Payne,  the  Federal  mili- 
tary commander,  at  Paducah,  under  pre- 
tjcnse  of  military  authority.  While  their 
tobacco  was  thus  wrongfully  withheld  from 
tlicm,  Rau  &,  Ri^e  made  a  written  contract 
with  John  Boyle,  by  which  the  latter  under- 
took to  procure  the  release  of  the  tobacco, 
Boyle  to  have  one  half  of  it  for  his  services. 

By  a  subsequent  contract  with  John  and 
J.  T.  Boyle,  Rau  &  Rieke  were  to  buy 
tobacco  and  cotton  on  speculation  and  ship 
the  same  under  a  permit  then  held  by 
Boyle  from  Major  General  Burbridge,  of  the 
United  States  Army,  or  under  other  permits 
which  he  might  thereafter  obtain,  and  the 
proflts  realized  from  said  purchases  were 
to  \m  equally  divided  between  Rau  &,  Rieke 
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and  the  Boyles.  Boyle  succeeded  in  procur- 
ing the  release  of  the  tobacco  which  had 
been  seized  by  General  Payne,  and  other 
tobacco  was  bought  and  shipped  under  the 
second  contract  above  referred  to.  The 
Boyles  were  Union  men,  and  had  held  posi- 
tions in  the  United  States  Army,  which  | 
they  resigned  before  John  Boyle  undertook  : 
this    agency   to   get   the   tobacco   released.  | 

In  answer  to  the  suit  of  Boyle  ft  Boyle  | 
upon  the  contracts,  Rau  ft  Rieke  contended 
that  their  agreements  with  Boyk  ft  Boyle 
were  mere  promises  to  pay  them  for  their 
loyalty,  and  for  the  exercise  of  their  influ- 
ence with  officers  of  the  United  States 
government,  and  consequently  were  illegal 
as  against  public  policy.  But  the  court 
overruled  this  defense,  holding  that  since 
Rau  ft  Rieke  had  been  unlawfully  deprived 
of  their  tobacco,  and  their  only  remedy 
seemed  to  be  the  use  of  moral  means,  the 
court  could  not  say  that  the  employment 
of  Boyle  ft  Boyle  to  effectuate  the  purpose 
was  either  contrary  to  law  or  against  public 
policy. 

It  will  thus  be  seen  that  the  strict  rule 
of  the  statute  has  not  been  applied  by  this 
court  in  similar  cases  when  the  reason  for 
the  rule  has  ceased  to  exist. 

Furthermore,  the  case  before  us  does  not 
come  within  the  scope  of  the  statute,  and 
it  has  none  of  the  features  which  would 
render  it  immoral  or  against  public  policy. 
The  contract  sued  on  was  for  the  procure- 
ment of  a  parole,  not  a  pardon;  it  is  for 


reimbursement  of  expenses  incurred,  not 
for  a  fee  or  compensation ;  and  the  petition 
expressly  states  that  the  contract  did  not 
contemplate  the  use  of  any  personal  influ- 
ence with  any  officers  of  the  state  in  pro- 
curing the  parole. 

While  we  would  uphold  the  inte^ity  of 
the  statute  wherever  it  is  applicable,  under 
the  authorities  cited  there  is  nothing  in 
tiie  contract  before  ns  which  violates  any 
rule  of  public  policy.  William  Decring  &. 
Co.  V.  Cunningham,  63  Kan.  174,  54  L.R.A. 
410,  65  Pae.  263;  Chadwick  v.  Knox,  31  N. 
H.  226,  64  Am.  Dec.  32»;  Moyer  v.  Can- 
tieny,  41  Minn.  242,  42  N.  W.  1060;  Stroe- 
mer  v.  Van  Orsdel,  74  Neb.  132,  4  L.R.A. 
(N.8.)  212,  121  Am.  St.  Rep.  713,  103  N. 
W.  1063,  107  N.  W.  125;  Denison  v.  Craw- 
ford County,  48  Iowa,  211;  Hunt  v.  Test,  8 
Ala.  713,  42  Am.  Dec.  659;  Trist  v.  Child 
(Burke  v.  Child)  21  Wall.  441,  22  L.  ed. 
623;  and  Wright  v.  Tebbitts,  91  U.  S.  252, 
23  L.  ed.  380,  contain  interesting  and  valu- 
able discussions  of  the  question,  and  sup- 
port, the  conclusion  here  reached. 

The  plaintiff  might  have  been  required, 
upon  motion,  to  file  a  bill  of  particulars, 
showing  his  claim  in  detail ;  but  that  defect 
in  the  petition  did  not  go  to  the  merits  of 
.the  plaintiff's  claim,  and  a  bill  of  particu- 
lars may  yet  be  required. 

Judgment  reversed,  with  instructions  to 
overrule  the  demurrer  to  the  petition,  and 
for  further  proceedings. 


Annotation — ^Validity  of  contract  to  procure  pardon,  parol,  or  oonunota- 

tion  of  sentence. 


As  to  validity  of  contract  by  an  attor- 
ney to  secure  suspension  6t  criminal  law 
as  to  offenses  thereafter  committed,  see 
note  to  Arlington  Hotel  Co.  v.  Ewing,  38 
L.R.A.(N.S.)  842. 

Though  there  is  some  conflict  of  opin- 
ion, contracts  entered  into  to  obtain  a 
pardon  or  commutation  of  sentence  have 
generally  been  upheld  where  the  services 
contemplated  are  not  other  than  the 
proper  presentation  of  the  case  before 
the  pardoning  power.  Where,  however, 
personal  interest  enters  into  the  success 
of  the  contract,  or  the  use  of  personal 
influence  is  contemplated,  the  general 
rule  is  that  the  contract  is  illegal  as 
against  public  policy,  and  so  unenforce- 
able. 

A  contract  entered  into  by  an  attorney 
to  procure  a  pardon  by  the  proper  use 
of  legitimate  means  i.s  not  illegal  or 
against  public  policy.  Formbv  v.  Pryor 
(1854)  15  Ga.  258;  Meadow  v.  Bird 
(1867)  22  Ga.  246;  Moyer  v.  Cantieny 
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(1889)  41  Miim.  242,  42  N.  W.  1060; 
Chadwick  v.  Knox  (1855)  31  N.  H.  226, 
64  Am.  Dec.  329;  Bremsen  v.  Engler 
(1883)  17  Jones  &  S.  (N.  Y.)  172;  New- 
bold  v.  MeCrorey  (1916)  —  8.  C.  — ,  87 
S.  E.  542. 

Nor  is  such  a  contract  illegal  because 
compensation  is  made  contingent  on  suc- 
cess. Moyer  v.  Cantieny  (1889)  41 
Minn.  242,  42  N.  W.  1060. 

A  distinction  should  be  made  between  . 
an  employment  of  this  kind  and  a  con- 
tract to  procure  a  pardon  made  by  a  per- 
son who  is  not  an  attorney;  such  a  eon- 
tract  would  be  objectionable  because  it 
would  appear  on  its  face  that  the  means 
to  be  employed  were  influence  or  per- 
sonal solicitation,  or  some  others  equally 
objectionable,  while  in  this  case  the  em- 
ployment is  to  perform  services  in  the 
line  of  the  employee's  profession  which 
for  any  other  object  would  be  unobjec- 
tionable. Bremsen  v.  Engler  (1883)  17 
Jones  &  S.   (N.  T.)   172. 
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And  in  Chadwick  v.  Knox  (1855)  31 
N.  H.  226,  64  Am.  Dec  329,  the  court 
said  that  "a  person  in  prison  can  do 
little  to  aid  himself  in  bringing  his  ease 
to  the  consideration  of  the  executive. 
For  everything  that  must  be  done  with- 
out the  wells  of  the  prison  the  convict  is 
compelled  to  rely  on  the  assistance  of 
those  who  have  their  liberty.  Such  as- 
sistance may  be  afforded  from  motives 
of  charity  and  compassion,  or  the  mo- 
tive may  be  in  part  kindness  and  in  part 
an  expectation  that  the  party  relieved 
will  be  ready  to  afford  a  suitable  com- 
pensation for  the  services  and  expenses; 
or  the  party  in  prison  may  employ  an- 
other to  do  such  acts  as  may  be  right- 
fully and  properly  done  for  his  relief, 
and  contract  to  pay  him  for  his  services 
and  to  repay  him  his  expenses.  Such  a 
contract,  if  the  parties  contemplate  only 
a  resort  to  legal  and  proper  measures,  is 
free  from  any  just  exception,  and  bind- 
ing upon  the  parties." 

So,  also,  in  Moyer  v.  C&ntieny  (Miim.) 
supra,  the  court  stated  that  "it  would  be 
proper  and  often  expedient  that  an  at- 
torney at  law  examine  the  case  upon 
which  the  conviction  was  based  to  see 
whether,  notwithstanding  the  final  judg- 
ment of  the  law,  the  case  may  not  be  of 
such  a  nature  as  to  justify  the  exercise 
of  the  extraordinary  power  of  pardon. 
He  may  direct  investigations  to  the  dis- 
coveryof  facts  bearing  upon  the  question 
of  g:ailt  not  discoverable  at  the  time  of 
the  trial.  The  attention  of  prosecuting 
ofiScers  and  of  the  judge  who  tried  the 
cause  may  be  directed  to  newly  discov- 
ered facts  or  to  any  of  the  cirenmstanecs 
of  the  case,  and  their  recommendations 
in  favor  of  a  pardon  may  be  sought. 
Whatever  considerations  may  properly 
affect  the  action  of  the  executive  may  be 
urged  upon  his  attention." 

And  in  Houlton  v.  Dunn  (1895)  60 
Minn.  26,  30  L.R.A.  737,  51  Am.  St.  Rop. 
493,  61  N.  W.  698,  in  referring  to  and 
quoting  from  Moyer  V.  Cantieny  (Minn.) 
supra,  the  court  as  dictum  said :  "To  the 
reasons  given  by  the  court  in  this  case  we 
may  add  that  the  statute  expressly  pro- 
vides that  a  person  convicted  of  crime 
may  by  petition  apply  to  the  governor  for 
pardon.  Such  petitioner  is  usually  one 
who  is  confined  to  some  prison  and  un- 
able to  present  the  petition  personally 
to  the  governor.  Not  only  this,  but  it  is 
very  seldom  that  such  a  petition  is  made 
by  one  learned  in  the  law;  and  it  is 
therefore  a  legal  right  which  a  prisoner 
has  under  such  circumstances  to  employ 
an  attorney  to  prepare  his  petition,  pre- 
sent it  to  the  governor  for  pardon,  and 
L.R.A.1916D. 


have  such  ailment  made  in  behalf  of 
the  petitioner  as  may  be  pertinent  and 
advisable.  As  a  petition  and  pardon  are 
authorized  by  law,  the  presentation  of 
a  petition  duly  and  legally  prepared,  ac- 
companied by  a  legal  argument  in  behalf 
of  the  petitioner  showing  the  illegality 
of  his  confinement,  or  its  injustice,  and 
that  public  interests  would  not  be  vio- 
lated by  the  granting  to  him  of  a  par- 
don, cannot  be  a  proceeding  contrary  to 
public  policy,  and  certainly  a  contract 
for  such  purpose  should  not  be  declared 
void." 

On  the  contrary,  a  contract  by  an  at- 
torney to  procure  a  pardon  was  held  to 
be  against  public  policy  and  void  in 
Brown  v.  Young  (1886)  7  Ky.  L.  Bep. 
664. 

Nor,  it  was  held,  could,  there  be  a  re- 
covery on  quantum  meruit  for  what  an 
attorney  might  legally  do,  having  for  his 
end  the  procuring  of  a  pardon,  when  the 
contract  is  to  procure  a  pardon  without 
limiting  the  services  to  such  as  can  be 
legally  contracted  for.     (Ey.)  Ibid. 

So,  also,  an  agreement  to  obtain  a 
commutation  of  sentence  was  held  to  be 
illegal  and  void  in  Kribben  v.  Haycraft 
(1858)  26  Mo.  396.  The  court  stated 
that  the  distinction  between  such  an 
agreement  and  an  agreement  to  obtain  a 
pardon,  which  is  contrary  to  public 
policy  and  void,  is  nominal,  the  principle 
being  the  same  in  both  cases,  and  all  the 
considerations  that  uphold  the  propriety 
and  wisdom  of  the  rule  in  one  case  apply- 
ing to  the  other. 

But  an  agreement  by  an  attorney  to 
use  his  personal  influence  with  the  com- 
manding general  to  secure  the  pardon  of 
his  client,  who  had  been  convicted  by  a 
military  tribunal  of  being  a  guerrilla,  or 
to  have  his  punishment  commuted,  was 
held  in  Thompson  v.  Wharton  (1870)  7 
Bush  (Ey.)  563,  3  Am.  B^.  306,  not  to 
be  contrary  to  public  policy  and  void,  as 
the  conviction  had  been  illegal,  the  mili- 
tary courts  having  had  no  jurisdiction. 

In  McQill  V.  Burnett  (1832)  7  J.  J. 
Marsh.  (Ey.)  640,  an  agreement  to  pay 
one  a  certain  sum  "in  consideration  of 
his  services  and  labor  to  be  performed  in 
and  about  the  management  of  a  petition 
to  the  governor  in  case  a  certain  forfei- 
ture described  in  the  contract  was  re- 
mitted by  him"  was  held  illegal  and  un- 
enforceable. The  court  said  that  "the 
contract  is  in  effect  to  pay  the  plaintiff 
for  his  managraaent,  whether  fair  or 
foul,  in  inducing  the  governor  to  remit  a 
forfeiture.  Such  contracts  tend  to  ob- 
struct a  correct  administration  of  the 
government    He  wbo  labors  for  the  re- 
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ward  promised  will  be  induced  to  use  his. 
influence  for  the  money  he  is  to  obtain, 
when  as  a  patriot  and  citizen  he  should 
only  act  for  the  good  of  his  country  and 
under  an  impartial  sense  of  justice  tem- 
pered with  mercy.  We  can  readily'  im- 
agine the  dangers  likely  to  result  from 
the  corrupt  artidces  of  mercenary  man- 
agers in  procuring  pardons  and  remis- 
sions." 

So,  also,  in  Hatzfield  v.  Gulden  (1838) 
7  Watts  (P».)  152,  32  .Am.  Dec.  750,  it 
was  held  that  a  contract  to  secure  signers 
to  a  petition  for  pardon  was  illegal  and 
unenforceable,  especially  where,  aS'  in 
this  ease,  it  appeared  that  the  party  was 
acting  not  from  pity  nor  from  the  sense 
that  the  punishment  was  too  severe,  nor 
from  friendship  to  the  prisoner,  but  for 
his  own  gain  and  emolument.  The  tourt 
stated  that  it  was  not  necessary  to  say 
whether,  after  the  whole  transaction  is 
closed,  a  person  who  incidentaUy  paid 
some  postage,  or  who  under  special  cir- 
cumstances carried  a  petition  the  sig- 
natures to  which  were  spontaneously 
made,  may  not  receive  his  actual  expense 
and  daily  pay,  but  that  it  would  be  a  very 
special  case,  however,  to  justify  even 
this,  and  added  that  this  was  not  such  a 
case,  and  it  did  not  wish  to  see  adver- 
tisements that  pardons  will  be  obtained 
at  the  lowest  price  nor  anything  which 
approaches  to  it,  and  that  generally  all 
contracts  to  change  the  oonrae  of  trials 
or  the  effects  of  trials,  whether  to  obtain 
the  liberation  of  a  prisoner  by  money  to 
the  jailors  or  to  obtain  a  pardon  by  the 
use  of  money  directly  or  indirectly,  must 
be  void. 

Promissory  notes  executed  by  one  eon- 
vieted  of  rape  and  made  payable  to  prose- 
cutrix and  to  her  attorneys,  part  of  the 
consideration  being  that  she  should  sign 
a  petition  for  a  pardon,  were  illegal  and 
void  as  against  public  policy.  Haines  v. 
Lewis  (1880)  54  Iowa,  301, '37  Am.  Rep. 
202,  6  N.  W.  495. 

So,  also,  an  agreement  that  for  a  pe- 
cuniary consideration  a  person  will  with- 
draw opposition  to  the  granting  of  a 
pardon  to  one  who  has  been  convicted  of 
a  crime,  and  will,  by  solieitation  and  the 
exercise  of  personal  influence,  endeavor 
to  induce  the  pardoning  authority  to 
grant  one,  contravenes  public  policy  and 
is  void.  William  Deering  &  Co.  v.  Cun- 
ningham (1901)  63  Kan.  174,  64  L.R.A. 
410,  65  Pac.  263.  The  court  distin- 
guished between  the  services  of  persons 
legally  employed  to  prepare  a  petition,  to 
collect  evidence  showing  the  right  to  a 
pardon,  and  submit  the  same,  together 
with  proper  argum^its,  either  oral  or  in 
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writing,  to  the  governor  or  other  authori- 
ty granting  pardons,  and  the  services 
contracted  for  in  the  present  ease,  which 
were  personal  influence. and  lobby  serv- 
ices, not  by  anyone  skilled  in  such  work, 
but  by  those  who  had  been  instrumental 
in  securing  the  conviction,  and  the  with- 
drawal of  their  opposition  to  the  grant- 
ing of  the  pardon  which  had  been  applied 
for,  and  stated  that  the  purchase  of  per- 
sonal influenoe  to  obtain  a  pardon,  or  to 
control  the  operations  of  any  department 
of  the  government,  is  immoral  and  per- 
nicious in  tendency,  and  cannot  receive 
the  sanction  of  courts. 

And  a  mortgage  to  secure  promissory 
notes  which  represented  the  amount  the 
mortgagor  had  defrauded  the  mortgagee, 
but  which  was  given  on  consideration 
that  the  mortgagee  without  improper 
means  would  obtain  a  nolle  prosequi 
from  the  governor  of  an  indictment  for 
conspiracy  to  defraud  found  against  the 
mortgagor,  was  held  in  Wildey  v.  Col- 
lier (1854)  7  Hd.  273,  61  Am.  Dec.  346, 
to  be  against  public  policy  and  void. 
The  court  said:  "There  is  no  doctrine 
better  settled  than  that  agreements  to 
obtain  executive  clemency  by  means  of 
pardons  or  writs  of  nolle  prosequi  ca.n- 
not  be  enforced  The  reasons  are  obvious. 
They  are  designed  to  protect  the  exer- 
cise of  this  power  from  abuse  through  the 
intervention  of  designing  persons,  and 
although  in  the  particular  instance  no 
improper  influences  may  have  been  re- 
sorted to,  the  public  interest  in  such  ques- 
tion requires  that  the  principle  should  be 
enforced  in  all  cases.  It  may  sometimes 
as  between'  the  parties  be  unjust  to  a 
claimant  who  has  rendered  valuable  serv- 
ice for  another  in  his  distress,  but  rules 
of  law  founded  on  public  policy,  and  the 
safety  of  society  will  not  be  set  aside 
to  sustain  such  individual  demand. 
.  .  There  is  much  danger  of  abuse 
in  the  exercise  of  the  pardoning  power 
and  in  granting  writs  of  nolle  prosequi, 
arising  from  the  manner  in  which  such 
applications  are  generally  presented. 
They  were,  before  the  adoption  of  the 
present  Constitution,  preferred  and  acted 
on  ex  parte,  the  governor  necessarily  re- 
lying on  the  imperfect,  not  to  say  false, 
lights  that  such  circumstances  might  af- 
ford. .It  is  easy  to  perceive  that  this 
danger  is  greatly  increased  where  the 
party  urging  the  application  is  unknown 
to  the  executive,  the  paid  agent  of  the 
accused,  or  is  acting  under  the  strongest 
inducements  to  varnish  or  misrepresent 
the  facts  by  reason  of  his  own  interest  in 
the  success  of  the  m^sure.  No  class  of 
cases  presents  a  mor^  striking  illustra- 
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tion  than  that  to  which  the  presentment 
mentioned  in  this  record  belongs.  If  it 
be  understood  as  the  law  of  the  state 
that  such  compromises  are  binding  and 
may  be  enforced,  we  may  anticip::te  an 
increase  in  number  of  presentments  for 
raising  money  under  false  pretenses  and 
for  conspiracies  to  defraud,  found  at  the 
instance  of  persons  defrauded,  hoping 
thereby  ultimately,  as  here  expected,  to 
secure  the  payment  of  their  claim  against 
the  offenders." 

And  in  Norman  v.  Cole  (1800)  3  Esp. 
(Eng.)  253,  it  was  held  that  an  action 
would  not  lie  to  recover  money  deposited 
for  the  purpose  of  being  paid  to  one  who 
had  access  to  persons  of  influence,  for 
his  services  in  using  his  influence  to  pro- 
cure a  pardon  for  one  sentenced  to  death, 
by  representing  in  favorable  terms  the 
case  and  character  of  the  one  so  sen- 
tenced. The  court  stated  that  "where 
a  person  interposes  his  interest  and  good 
offices  to  secure  a  pardon,  it  ooght  to 
be  done  gratuitously,  and  not  for  money ; 
the  doing  an  act  of  that  description 
should  proceed  from  pure  motives,  and 
not  from  pecuniary  ones." 

But  a  release  from  all  liability  for 
damages,  given  by  one  convicted  of  ille- 
gal liquor  selling,  under  a  statute  the 
constitutionality  of  which  was  doubted, 
in  consideration  that  the  releases  and 
others  would  take  steps  to  procure  a 
pardon,  was  held  in  Timothy  v.  Wright 
(1857)  8  Gray  (MaM.)  622,  not  to  be  iUe- 
gal  as  contrary  to  public  policy.  The 
court  stated  that  "the  release  itself  shows 
that   the  liquors   had   been  seized   and' 


destroyed  undqr  a  judicial  decision  as  a 
legal  penalty  against  the  releasor;  but 
that  doubts  had  arisen  whether  that  law 
was  constitutional.  If  it  was  not,  then  he 
might  have  a  suit  for  damages  against 
the  magistrates, .  the  complainants,  the 
executive  officers  who  actually  executed 
the  judgment  and  destroyed  the  liquors. 
The  purp>ose  of  this  release  was  to 
quiet  their  claims  for  extrem'e  dam- 
ages. But  at,  the  same  time  that  the 
liquors  were  adjudged  to  be  destroyed  as 
a  penalty  for  a  violation  of  law,  by  force 
of  the  same  law  he  was  subjected  to  a 
personal  penalty  by  imprisonment.  Now 
it  seems  to  us  that  it  would  be  right  and 
fit  for  those  who  were  acquainted  with 
all  these  circumstances,  on  being  satis- 
fied that  the  convict  would  relinquish 
this  extreme  claim  for  pure  damages 
against  those  who  acted,  as  they  sup- 
posed, under  the  justi^cation  of  the  law 
and  in  conformity  with  their  duty,  to  ap- 
ply to  the  executive  to  pardon  the  con- 
vict from  the  whole  or  part  of  the  per- 
sonal penalty;  and  that  it  would  not  be 
wrong  or  against  public  policy  for  the 
executive  to  receive  and  take  such  repre- 
sentations into  consideration  in  the  ex- 
ercise of  his  high  prerogative." 

One  who  has  paid  money  under  an  ille- 
gal contract  to  secure  a  pardon  cannot 
after  the  contract  is  executed  recover 
such  money  back.  O'Eeilly  v.  Cleary 
(1879)  8  Mo.  App.  186. 

Otherwise,  however,  if  the  contract  is 
unexecuted.  Adams  £]zp.  Co.  v.  Reno 
(1871)  48  Mo.  264.  J.  H.  B. 


NORTH  CAROI.mA  SrPREMB 
COURT. 

•    STATE  OF  NORTH  CAROLINA 

T. 

E.  T.  BASS,  Appt. 

(—  N.  C.  — ,  87  S.  E.  972.)' 

Bfantctpal  corporation  —  ordinance  .^ 
erection  of  stnbles  —  application. 

I.  A  municipal  ordinance  forbidding  the 
erection  of  a  stable  nearer  the  house  of  a 
neighbor  than  of  the  owner  applies  to 
tstablea  in  course  of  erection. 

For  other  casea,  see  Municipal  Corporations, 

II.  c,  1,  in  Dig.  l-SB  y.  8. 


Same  —  police    power  —  location     of 
stables. 

2.  The  police  power  of  a  municipal  cor- 
poration does  not  extend  to  the  passage  of 
an  ordinance  merely  forbidding  the  erection 
of  a  stable  nearer  the  house  of  a  neighbor 
than  of  the  owner. 
For  other  ease*,  gee  Mimioipal  Corporations, 

II.  o,  4,  o,  in  Dig.  iSi  N.  B. 

(Clark,  Ch.  J.,  dissents.) 
(Marelj   1,   1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Nash  County, 
convicting  him  of  erecting  a  stable  nearer 


Note. —  For  stable  as  a  nuisance,  see 
notes  to  Oehler  v.  Levy,  17  L.R.A.(N.8.) 
1025,  and  Douglas  v.  Greenville,  49  L.ILA 
(N.8.)  958,  and  notes  on  analogous  quus- 
tiona  there  referred  to. 

The  different  phases  of  the  general  sui)- 
L.R.A.1916D. 


ject  of  municipal  control  over  naisahces  are 
treated  in  notes  that  may  be  foand  by  con- 
sulting the  Index  to  L.R.A.  Notes,  under  the 
title,  "Municipal  Corporations,"  subtitle, 
"Nuisance." 
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to  the  house  of  his  neighbor  than  to  his 
own,  in  alleged  violation  of  a  town  ordi- 
nance.    Reversed. 

Statement  by  Brown,  J.: 

This  is  an  indictment,  tried  November 
term,  1915,  for  violating  the  following  ordi- 
nance of  the  town  of  Nashville:  "No  per- 
son or  persons,  firm  or  corporation  shall 
build  or  cause  to  be  erected  any  privy, 
stables  or  stalls  nearer  to  a  neighbor's  resi- 
dence than  it  is  to  the  owner's;  and  no 
privy  shall  be  constructed  nearer  than  25 
feet  of  any  public  street,  under  penalty  of 
twenty-five  (26)  dollars  for  each  offense. 
Each  day's  continuance  of  such  privy, 
stables  or  stalls  after  notice  by  the  sanitary 
officer  shall  constitute  a  separate  offense." 

The  defendant  was  convicted,  and,  from 
the  judgment  pronounced,  appealed. 

Messrs.  X.  T.  Thome  and  A.  C.  Ber- 
nard, for  appellant: 

The  court  will  not  take  judicial  notice  of 
the  existence  of  a  town  charter  or  grant  of 
corporate  powers.  The  rule  is:  "That 
judicial  notice  will  be  taken  by  the  court 
of  knowledge  of  the  facts  of  uniform, 
natural  occurrence,  immemorial  usage,  his- 
torical sanction,  or  general  notoriety." 

12  Am.  to  Eng.  Enc.  Law,  161 ;  Hughes  v. 
Craven  County,  107  N.  C.  588,  12  S.  E.  4«8; 
Durham  v.  Richmond  ft  D.  R.  Co.  108 
N.  C.  309,  12  S.  E.  1040,  13  S.  E.  1. 

An  ordinance  must  be  "impartial,  fair, 
and  general."  It  would  be  unreasonable 
and  unjust  to  make,  under  the  same  cir- 
cumstances, an  act  when  done  by  one  per- 
son penal,  and  when  done  by  another  not 
so. 

Barger  ▼.  Smith,  166  N.  C.  323,  72  S.  £. 
376,  160  N.  C.  205,  76  S.  E.  1098. 

A  stable  is  not  a  Auisance  per  se. 

Dargan  v.  Waddill,  31  N.  C.  (9  Ired.  L.) 
244,  49  Am.  Dec.  421;  Hyatt  v.  Myers,  73 
N.  C.  237;  Privett  v.  Whitaker,  73  N.  C. 
666. 

It  must  be  shown  and  found  as  a  fact  by 
a  jury  thftt  such  stables  must  have  been 
so  built,  so  kept  or  used,  as  to  destroy,  the 
comfort  of  persons  owning  and  occupying 
adjoining  premises,,  or  impair  the  value  of 
such  premises  as  places  of  habitation. 

Thomasou'V.  Seaboard  Air  Line  R.  Co.  142 
N.  C.  300,  55  S.  E.  198. 

Assuming  the  town  had  a  charter,  it  had 
no  authority,  from  another  view,  to  pass 
the  ordinance  in  question. 

State  v.  Ray,  131  N.  C.  814,  60  L.RA. 
634,  92  Am.  St.  Rep.  796,  42  S.  K  960; 
SUte  V.  Webber,  107  N.  C.  962,  22  Am.  St. 
Rep.  920,  12  S-.  E.  608;  State  ▼.  Thomas, 
118  N.  C.  1121,  24  S.  E.  431;  State  T.  Dan- 
nenbcrg,  ISO  N.  C.  799,  63  S.  E.  946;  State 
L.R.A.1916D. 


T.  Darnell,  166  N.  C.  300,  51  L.RA.(K.S.> 
332,  81  S.  E.  338. 

Messrs.  T.  W.  Blckett,  Attorney  Gen- 
eral, and  X.  H.  Calvert,  Assistant  Attor- 
ney General,  for  the  State: 

The  courta  will  take  judicial  notice  of 
municipal  charters. 

Chamberlayne,  Ei.  §  623;  Dill.  Muo. 
Corp.  §  231. 

'  Testimony  offered  by  the  defendant, 
tending  to  show  the  motive  or  reasons  of 
the  board  of  commissioners  in  adopting  the 
ordinance,  was  properly  excluded. 

McQuillin,  Mun.  Ord.  §§  161,  162;  Dill. 
Mun.  Corp.  §§  680,  681;  Title  Municipal 
Corporations..  28  Cye.  375. 

A  stable,  though  not  a  nuisance  per  ae, 
may  become  a  nuisance,  and  therefore  is  a 
proper  subject  of   municipal  regulation. 

McQuillin,  Mun.  Ord.  S  450;  Dill.  Mun. 
Corp.  i  692;  Title  Nuisances,  29  Cyc  1181; 
Oehler  v.  Levy,  17  L.R.A.(N.S.)  1025,  note; 
Dargan  v.  Waddill,  31  N.  C.  (9  Ired.  L.) 
244,  49  Am.  Dec.  421. 

An  ordinance  delegating  to  the  owners  of 
one  half  the  ground  in  any  block  the  power 
to  detarmine  whether  a  livery  stable  may 
be  erected  thereon  or  not  is  invalid,  as  an 
unconstitutional  delegation  of  legislative 
power. 

St.  Louis  y.  Russell,  116  Mo.  248,  20 
L.RJi.  721,  22  S.  W.  470;  State  v.  Tenant, 
110  N.  C.  609,  15  L.RJ\..  423,  28  Am.  St. 
Rep.  715,  14  S.  E.  387. 

Whether  or  not  an  ordinance  is  unreason- 
able is  a  question  for  the  court. 

Small  V.  Edenton,  146  N.  C.  527,  20 
L.RA.(N.S.)  146,  60  S.  E.  413;  McQuilUn, 
Mun.  Corp.  SS  726.  728,  729. 

Brown,  J.,  delivered  the  opinion  of  the 
court: 

The  defendant  was  convicted  of  erecting 
his  stable  nearer  the  house  of  his  neighbor 
than  te  his  own,  the  evidence  being  that  it 
was  located  14  feet  7  inches  from  Mrs. 
Collin's  residence  and  three  times  that  dis- 
tance from  his  own  residence. 

The  contention  that  the  ordinance  does 
not  apply  to  a  stable  in  course  of  construc- 
tion cannot  be  maintained.  In  Privett  v. 
Whitaker,  73  N.  C.  554,  it  was  held  that  a 
municipal  ordinance  forbidding  the  erection 
of  a  wooden  building  witlun  certain  limits 
applied  to  a  building  the  erection  of  which 
had  been  commenced  at  the  time  the  ordi- 
nance was  adopted.  Stables  are  not  per  se 
nuisances  at  common  law,  to  be  abated  re- 
gardless of  the  manner  in  which  they  are 
kept.  Dargan  t.  WaddiU,  31  N.  C.  (9  Ired. 
L.)  244,  49  Am.  Dec.  421. 

Nevertheless,  the  possibility  that  they 
may  become  nuisances,  together  with  their 
objectionable  character   when   located    very 
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near  to  dwellinga,  places  them  in  the  cate- 
gory of  buildings  the  location  of  which  may 
be  designated  and  controlled  by  reasonable 
ordinances  enacted  by  the  municipality  in 
which  they  are  situated.  St.  Louis  r.  Rua- 
sell,  116  Mo.  248,  20  L.RA.  721,  22  S.  W. 
470;  McQuillin,  Mun.  Ord.  §  450.  20  Cyc. 
1171;  Dill.  Mun.  Corp.  682. 

It  is  contended  that  this  ordinance  is 
invalid  because  it  is  unreasooable  and  not 
uniform,  in  that  it  does  not  a0ord  protec- 
tion to  all  citizens  alike,  and  is  not  reaaon- 
ably  appropriate  for  the  accomplishment  of 
any  legitimate  object  falling  within  the 
police  power  of  the  state.  6  R.  C.  L.  g  226. 
The  objection  is  well  taken,  as  the  ordi- 
nance manifestly  fails  to  accomplish  any 
purpose  properly  falling  within  the  scop«  of 
the  police  pow«r.  Chicago,  B.  &  Q.  R.  Co. 
V.  Illinois,  200  U.  S.  661,  50  L.  ed.  596,  26 
Sup.  Ct.  Rep.  341,  4  Ann.  Cas.  1175;  6  R.  & 
L.  §  226,  and  notes.  Its  purpose  is  pre- 
sumed to  be  to  improve  the  health  of  the 
inhabitants  of  the  town,  as  well  as  to  mini- 
iater  to  their  comfort.  It  fails  conspieu- 
oualy  to  accomplish  such  purpose,  as,  under 
it,  stables  may  be  kept  with  impunity  ob- 
noxiously near  any  nujuber  of  dwellings 
if  they  are  equally  as  near  the  dwelling  of 
the  owner  of  the  stables.  Thus  it  is  put 
within  the  power  of  the  owner  to  annoy 
bis  neighbor  at  will  if  he  is  willing  to  en- 
dure the  same  annoyance  himself. 

An  ordinance,  to  be  valid,  must  b«  tmi- 
form  in  its  application  to  all  citizens,  and 
afford  equal  protection  to  all  alike.  It  must 
not  discriminate  in  favor  of  one  person  or 
class  of  persons  over  others.  To  be  valid, 
it  must  furaiali  a  uniform  rule  of  action. 
State  V.  Tenant,  110  N.  C.  612,  15  L.R.A. 
423,  28  Am.  St.  Rep.  716,  14  S.  £.  387.  It 
must  operate  equally  upon  all  persons,  as 
well  as  for  their  equal  benefit  and  protec- 
tion, who  come  or  live  within  the  corporate 
limits.  1  Dill.  Mun.  Corp.  $  380;  State  v. 
Pendergrass,  106  N.  C.  664,  10  S.  E.  1002; 
SUte  v.  Summerfleld,  107  N.  C.  808,  12 
S.  £.  114. 

Th«  learned  attorney  general,  with  his 
usual  candor,  admits  that  the  ordinance  is 
void  as  a  municipal  regulation,  and  in  his 
brief  states  the  legal  objections  to  it  so 
strongly  that  we  quote  in  extenso:  "The 
consideration  that  raises  a  grave  doubt 
about  the  constitutionality  of  the  ordinance 
is  that  the  commissioners  of  the  town,  who 
are  by  statute  clothed  with  the  power  and 
duty  of  exercising  their  judgment  in  the 
enactment  of  measures  for  the  protection  of 
the  public  health,  have  not  exercised  any 
judgment  at  all,  and  have  not  declared 
vhat,  in  their  opinion,  is  the  shortest  dis- 
tance from  a  residence  a  stable  should  be 
permitted,  but  it  is  left  to  each  citizen  to 
j:^R.A.1916D. 


determine  that  questitm  for  himself,  with 
the  obligation  that  wlien  he  has  determined 
it,  he  must  afford  to  his 'neighbor  the  same 
protection  he  does  himself.  In  this  view 
of  the  case,  there  would  seem  to  be  two 
fatal  objections  to  the  validity  of  the  ordi- 
nance: Firsts  That  it  is  a  dear  delegation 
of  legislative  power  to  an  Individual.  This 
court  has  held  in.  State  v.  Tenant,  110  N. 
C.  609,  16  L.R.A.  423,  28  Am.  St.  Rep.  716. 
14  S.  E.  387.  that  a  board  of  aldermen  itself 
cannot  be  vested  with  any  disH'etion  in 
the  enforcement  of  an  ordinance  upon  the 
ground  that  there  would  be  no  general 
or  uniform  rule  of  action,  and  it  would 
seem  to  follow  that  it  cannot  be  left  to  the 
judgment,  taste,  or  whim  of  an  individual 
to  say  how  far  a  stable  must  be  from  a 
residence.  In  St.  Louis  v.  Russell,  supra,  it 
is  held  that  an  ordinance  delegating  to  the 
owners  of  one  half  the  ground  in  any  block 
the  power  to  determine  whether  a  livery 
stable  may  be  erected  thereon  or  not  is 
invalid,  as  an  unconstitutional  delegation 
of  legislative  power.  The  authorities  in 
support  of  the  proposition  are  reviewed  on 
pages  727  and  728  of  20  LJt.A.,  State  v. 
Tenant,  supra,  being  among  the  cases 
cited." 

Again  he  says:  "The  second  objection  to 
the  validity  of  the  ordinance  is  that  it 
necessarily  '  results  in  a  standard  devoid 
qf  any  element  of. equality  or  uniformity, 
both  of  Which  elements  are  eaaenUal  to  a 
valid  ordinance.  The  practical  result  of 
the  enforcement  of  the  ordinaace  would  b« 
a  standard  as  variable  as  the  sizes  of  the 
different  lots  in  a  town  and  as  the  judg- 
ment and  taste  of  the  individual  citizens. 
Under  the  ordinance  there  could  be  a  hun- 
dred stables  within  50  feet. of  a  residence 
and  none  of  them  be  obnoxious  to  the  ordi- 
nance, and  at  the  same  time  there  could  be 
a  hundred  other  stables  more  than  a  hun- 
dred feet  from  any  residence  and  all  of 
them  a.  violation  of  the  ordinance.  The 
owner  of  a  large  lot  could  build  his  stable 
300  feet  from  his  residence,  but  if  it  hap- 
pened to  be  within  250  feet  of  a  residence 
of  another,  he  would  be  subject  to  Indict- 
ment; but  if  he  moved  up  his  stable  so 
that  it  would  be  100  feet  from  his  own 
residence  and  110  feet  from  a  dozen  other 
residences,  he  would  'dear  the  law.'  The 
proposition  that  a  stable  250  feet  from  a 
single  residence  is  a  menace  to  the  public 
health,  while  the  same  stable  moved  to  a 
point  within  110  feet  of  a  dozen  residences 
would  not  be  a  menace  to  the  public  health, 
has  in  it  elements  of  unreasonableness 
worthy  of  the  of  the  serious  consideration 
of  this  court." 

What  is  so  well  said  by  Clark,  J.,  in 
State  v.  Hord,  122  X.  C.  1094,  65  Am.  St. 
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Rep.  743,  29  S.  E.  952  (sastaining  an  ordi- 
nance prohibiting  a  resident  from  keeping 
a  hogpen  within  100  yards  of  his  neigh- 
bor's residence),  is  pecaU&rly  applicable  to 
this  case:  ".The  object  of  the  ordinance  is 
not  to  prevent  a  man  from  injuring  himself 
by  keeping  his  hogpen  too  near  his  own 
house,  for  that  is  a  matter  he  can  remedy 
at  will,  but  to  protect  the  public  against  a 
nuisance  which  they  have  no  power  to  pre- 
vent except  through  the  authority  of  a 
town  ordinance  acting  on  the  offender." 

The  ordinance  now  under  consideration 
is  the  converse  of  that.  Under  this  ordi- 
nance one  may  injure  his  neighbor  if,  from 
necessity  or  caprice,  he  is  willing  to  endure 
the   same   injury   himself. 

That  the  reasonableness  or  validity  of 
a  town  ordinance  is  a  matter  of  law  for  the 
court,  and  not  the  jury,  to  decide,  is  well 
settled.  Small  v.  Edenton,  14«  N.  C.  627, 
20  L.RJl.(N.8.)  145,  60  S.  E.  413;  McQuil- 
lin,  Mun.  Ord.  S§  726-729. 

The  motion  to  dismiss  is  allowed. 

Reversed. 

Clark,  C9>.  J.,  dissenting: 

The  ordinance  does  not  provide  that 
"anyone  can  erect  a  stable  on  his  lot  pro- 
vided it  is  not  nearer  to  hie  neighbor's  resi- 
dence than  to  his  own." 

If  this  were  the  language  of  the  ordi- 
nance, then  the  criticism  of  it  would  be  in 
point  that  it  might  be  too  near  his  neigh- 
bor. But  the  ordinance  provides  merely 
that  "no  person  shall  erect  a  privy,  stables, 
or  stalls  nearer  to  a  neighbor's  residence 
than  to  his  own." 

It  does  not  lie  in  the  defendant's  mouth 
to  complain  that  the  ordinance  is  not  more 
restrictive  itpMi  him  than  it  is.  If  the  de- 
fendant should  erect  a  stable  or  other  nui- 
sance nearer  to  his  neighbor's  residence 
than  it  should  be,  he  is  liable  for  a  nuisance. 
State  v.  Wilkes,  170  N.  C.  --,  87  8.  E.  48. 
This  ordinance  does  not  authorize  him,  un- 
der any  circumstances,  to  place  his  stables 
or  other  nuisance  nearer  to  a  neightbor's 
residence  than  it  should  be.  It  is  not 
requisite  that  the  town  commissioners  shall 
pass  ordinances  in  the  exact  wording  that 
this  court  would  use.  Our  only  jurisdiction 
is  to  hold  them  invalid  if  unreasonable. 
There  is  nothing  unreasonable  in  an  ordi- 
nance providing  that  one  "shall  not  place  a 
stable  or  other  nuisance  nearer  to  a  neigh- 
bor's residence  than  to  his  own."  This  is 
merely  placing  in  an  ordinance  the  Golden 
Rule  enunciated  in  Galilee  long  centuries 
ago.  It  is  nothing  against  the  validity  of  j 
the  ordinance  that  it  does  not  go  further 
and  restrict  the  defendant  as  to  the  dis- 
tance from  a  neighbor's  residence  in  which 
the  stables  can  be  placed.  This  court  can- 
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not,  by  mandamus,  compel  the  town  au- 
thorities to  make  such  ordinance.  The 
ordinance  is  unobjectionable  as  far  as  it 
gt>eB.  It  might  go  further.  In  State  t. 
Hord,  122  N.  C.  1092,  65  Am.  St.  Rep.  743, 
29  S.  E.  962,  it  was  held  that  at  common 
law,  as  well  as  under  the  statute,  the  town 
commissioners  could  forbid  a  citizen  from 
keeping  a  hogpen  within  100  yards  of  the 
residence  of  another,  without  prescribing 
the  distance  from  his  own  residence.  Cer- 
tainly, therefore,  it  cannot  be  unreason- 
able to  prescribe  that  he  shall  not  keep  a 
nuisance  any  nearer  to  bis  neighbor  than 
to  himself.  In  State  v.  Hord,  supra,  it 
was  said:  "It  is  an  anomaly  that  the  de- 
fendant, who  had  disobeyed  the  ordinance 
forbidding  him  to  commit  a  nuisance  upon 
the  public,  should  be  complaining  that  the 
town  did  not  go  further  and  forbid  him 
being  a  nuisance  to  himself.  He  could  re- 
frain from  that  without  official  help." 

In  this  case,  it  is  equally  an  anomaly 
that  the  defendant,  who  has  disobeyed  the 
ordinance  forbidding  him  from  putting  his 
stables  nearer  a  neighbor's  residence  than 
his  own,  should  be  complaining  that  the 
town  did  not  go  further  and  prescribe  a 
deiinite  distance  from  his  neighbor's  house 
within  which  he  could  not  put  the  stables, 
even  though  it  should  be  an  equal  distance 
from  his  own  house.  He  could  refrain  from 
doing  that  without  official  help,  and  if  he 
put  it  near  enough  to  his  neighbor's  resi- 
dence to  be  a  nuisance,  he  would  be  liable 
for  such  nuisance  (State  v.  Wilkes,  supra), 
and  this  ordinance  does  not  purport  to  give 
him  authority  to  do  so.  In  State  v.  Rice, 
168  N.  C.  636,  39  L.RA.(N.S.)  266,  74  S.  R 
682,  the  court  held  that  an  ordinance  was 
not  insufficient  because  it  did  not  go  fur- 
ther and  prescribe  the  number  of  hogs  or 
pig4,  the  condition  or  size  of  tiie  pens  where 
they  are- kept.  The  court  said:  "Courts 
cannot  run  a  race  of  opinion  upon  points 
of  right,  reason,  and  expediency  against  the 
lawmaking  power.  '  No  act  of  the  legisla- 
ture can  be  declared  void  or  unconstitu- 
tional imless  it  conflicts  with  some  provi- 
sion of  the  Constitution.  Nor  can  any 
ordinance  of  any  municipal  corporation 
within  the  power  conferred  by  the  legisla- 
ture, and  not  in  conflict  with  the  laws  and 
the  Constitution  of  the  state,  be  impeached 
in  a  court  for  unreasonableness.  A  critical 
examination  of  cases  holding  police  regu- 
lations void  because  unreasonable  will  dis- 
close that  the  attempted  police  regulations 
violated  some  constitutional  guaranty.  The 
right  asserted  by  some  courts  to  declare 
municipal  ordinances  invalid  because  un- 
reasonable is  limited  to  ordinances  passed 
under  the  implied  or  incidental  powers  of 
the  municipaUty." 


Digitized  by 


Google 


STATE  T.  BASS. 


5S7 


Our  people  have  ttie  inestimable  right  of 
"local  ■elf-government."  As  this  court  haa 
often  said,  we  cannot,  "without  making  our- 
■elves  a  tyranny  of  five  men,"  aMiime 
■nperviaion  over  boards  of  county  commie- 
sioners  or  the  boards  of  town  commission- 
ers, to  set  aside  their  regulations  and 
orders  within  the  powers  oonferred  by  the 
statute  unless,  as  is  said  above,  "the  at- 
tempted police  regulations  violate  some 
constitutional  guaranty."  This  ordinance 
does  not  violate  any  constitutional  guar- 
anty, and  is  within  the  authority  conferred 
upon  the  town  by  Bevisal,  S  2929. 

The  government  of  KaahviUe  is  oommit- 
ted  to  the  commissioners  elected  by  the 
voters  thereof,  and  not  to  us.  We  can  in- 
terfere only  when  the  town  authorities 
enact  an  ordinance  which  violates  their 
authority  ■  under  the  Constitution  and  sta- 
tutes, and  not  merely  when  tlie  ordinance 
does  not  go  as  far  as  it  might  do,  as  in 
this  instance.  As  was  said  in  State  v.  Rice: 
"It  is  not  our  province  to  review  the  action 
of  the  board  of  sanitation  within  the  limits 
of  their  powers." 

As  was  said  in  State  v.  Hord,  supra,  the 
ordinance  is  uniform;  for  it  applies  to  all 
citizens  alike  under  the  same  conditions. 


On  its  face,  there  is  noithing  iik  -this  ordi- 
nance that  Violates  the  Constitution  or  the 
statutes,  or  that  is  beyotad  the  powers  con- 
ferred' apon  the  town'  commissioiiers.  There 
is  no  evidence  that  the  facts,  in  tiiis  par- 
ticidar  ease,  have  made  it  oppressive  to  the 
defendant.  It  is  not  the  province  of  the 
courts  to  govern,  but  only  to  set  aside,  ordi- 
nances when  shown  to  be  beyond  the  au- 
thority of  the  town  commissioners.  When, 
as  in  this  case,  an  ordinance  which  is 
within  their  powers  does  not  go  as  far  as 
we  think  it  might  have  done,  it  is  for  the 
people  of  the  town  of  Nashville,  and  not 
for  us,  to  procure  an  addition  to  the  ordi- 
nance, or  to  elect  a  new  board  that  will 
amend  it.  The  people  of  the  town  know 
local  conditions  and  requirements  better 
than  we  do,  and  are  competent  to  govern 
themselves  through  their'  local  offirials, 
elected  by  themselves  to  voice  their  wishes 
in  local  n^atterg.  ^ .  the  defendant  hai 
violated  the  ordinance  ,»»  is  written,  cer- 
tainly he  cannot  contend  that  he  is  not 
guilty  becauae  the  ordinaiice  might'  have 
prohibited  him  furtber  to  the  protection  of 
his  neigM>or. 


OKI/AHOMA   SUPREMB   COURT. 

CHICAGO,  ROCK  ISLAND,  t  PACIFIC 
RAILWAY  COMPANY  et  al.,  PlfTs.  in 
Err., 

v. 

H.  N.  MEDLEY. 
■(—  Okla.  — ,  155  Pac.211.) 

lAhtM  —  letter  to  employee. 

The  following  service  letter,  issued  by  a 
railroad  company  to  a  former  employee 
upon  bis  discharge:  "To  Whom  It  may 
Concern: — This  is  to  certify  that  Mr.  H. 
N.  Medley  has  been  employed  at  Enid,  Okla- 
homa, on  the  Chicago,  Rock  Island,  k  Pa- 
cific Railway,  as  car  repairer,  from  July 
25,  1908,  to  January  17,  1910,  when  he  was 
discharged  for  being  an  agitator  and  creat- 
ing trouble  in  the  ranks  of  our  car  men 
at  Enid.  Service  unsatisfactory  on  this 
account," — is  not  libelous  per  se. 
For  other  casta,  see  Libel  and  Blander,  I.  c, 

in  Dig.  1-5S  N.  8. 

(February  1.  1916.) 
Headnote  by  DtJDLBT,  0. 


ERROR  to  the  Superior  Court  for  Oar- 
field.  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  delay  in  and  failure 
to  issue  to  plaintiff  a  service  letter,  and 
issuance  to  him  of  a  false  one,  and  for 
libel  for  publication  of  such  false  letter. 
Reversed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  O.  O.  Blake,  B.  J.  Roberts,  W. 
H.  Moore,  J.  G.  Oatnlile,  and  K.  W. 
Staartel,  for  plaintiffs  in  error: 

The  service  letter  issued  by  the  defend- 
ant company  to  plaintiff  was  not  libelous 
per  se. 

Wabash  R.  Co.  ▼.  Young,  1«2  Ind.  102,  4 
L.R.A.(N.S.)  1091,  69  N.  E.  1008;  Tennes- 
see Coal,  Iron  &  R.  Co.  v.  Kelly,  163  Ala. 
348,  60  So.  1008. 

Whatever  publieation  in  fact  existed  was 
privileged,  and  neither  of  the  defendants 
can  be  held  in  damages  therefor. 

Newell,  Slander  &  Libel,  2d  ed.  §  114, 
p.  SI  5;  Remington  v.  Congdon,  2  Pick. 
310,  13  Am.  Deo.  431;  Beeler  v.  Jackson, 


Note. —  The  liability  growing  out  of  the 
giving  or  refusing  of  information  affecting 
the  character  or  reputation  of  a  servant,  in- 
cluding the  liability  for  defamatory  state- 
ments, is  considered  at  length  in  the  note  to 
Wabash  R.  Co.  v.  Young,  4  L.R.A.(N.8.) 
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1091.  And  as  to  liability  for  libel  or  slan- 
der in  Buch  case,  gee  also  the  subsequent 
cases,  Sunley  v.  Metropolitan  L.  Ins.  Co. 
12  I>.R.A.(N.S.)  91;  Christopher  v.  Akin, 
46  L.R.A.(N.S.)  104;  and  Doane  v.  Grew, 
L.R.A.1915C,  774. 
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64  Md.  68»,  2  Atl.  916;  BilUnga  t.  Fair- 
banks, 186  MaM.  177;  Howland  v.  George 
F.  Blake  Mfg.  Co.  156  Mass.  543,  31  N.  E. 
656;  Miller  T.  Donofan,  16  Misc.  458,  30 
X.  Y.  Supp.  820;  Brown  t.  Elm  City 
Lumber  Co.  167  N.  C.  9,  L.RA-.1915E,  276, 
82  S.  E.  961;  Schoepflin  ▼.  GoiTey,  162  N. 
Y.  12,  56  N.  E.  502;  Rosenbaum  v.  Roche,  46 
Tex.  Civ.  App.  237,  101  S.  W.  1164;  Masaee 
V.  Williams,  124  C.  C.  A.  492,  207  Fed. 
222;  Hubbard  t.  Cowling,  36  Okla.  603, 
129  Pac.  714. 

It  was  error  to  submit  to  the  jury  the 
question  whether  the  publication,  if  any, 
of  the  language  contained  in  the  service 
letter  given  to  the  plaintiff,  was  privileged. 

Tuohy  V.  Halsell,  35  Ok]a.  61,  43  L.R.A. 
(N.S.)  323;  128  Pac.  126;  Hubbard  v.  Cow- 
ling, 36  Okla.  603,  129  Pac.  714;  Spencer  v. 
Minnick,  41  Okla.  613,  139  Pac.  130:  Bodine 
V.  Times- Journal  Pub.  Co!  26  Okla.  135,  31 
L.R.A.(N.S.)  147,  110  Pac.  1096. 

Messrs.  H.  O.  McKeever  and  Frederick 
li.  Briml  for  defendant  in  error. 

Dudley,  C,  filed  the  following  opinion: 

This  is  an  appeal  from,  the  superior  court 
of  Garfield  county.  On  December  30,  1910, 
the  defendant  in  error  Medley  commenced 
this  action  in  said  court  against  the  plain- 
tiffs in  error  and  the  defendant  in  error 
Taylor  to  recover  damages:  (l)For  their 
delay  in  and  failure  to  issue  him  a  true 
and  proper  service  letter  or  clearance  card; 
upon  his  discharge  from  the  service  of  the 
railroad  company,  and  the  issuance  to  him 
o(  a  false  service  letter  or  clearance  card; 
and  (2)  for  libel  for  the  publication  of 
such  false  service  letter.  We  shall  refer  to 
the  parties  as  they  were  in  the  trial  court. 

The  amended  petition  contains  two  counts, 
one  for  damages  for  the  delay  in  and  fail- 
ure to  issue  said  servide  letter  and  the  is- 
suance to  him  of  a  false  one,  and  the  other 
for  libel  for  the  publication  of  such  false 
letter.  The  issues  were  joined  and  the  case 
tried  to  the  court  and  j«ry,  resulting  in  a 
judgment  in  favor  of  the  plaintiff,  and 
against  the  defendants  the  railroad  company 
and  Basaett,  for  the  sum  of  $1,000,  for  libel 
for  the  publication  of  said  service  letter, 
from  which  they  have  appealed. 

At  the  conclusion  of  the  taking  of  testi- 
mony the  plaintiff  dismissed  the  action  *»■ 
against  Taylor,  and  the  trial  court  sus- 
tained a  demurrer  to  the  plaintiff's  evidence 
on  the  first  count,  as  against  the  railroad 
company  and  Bassett,  and  withdrew  the 
game  from  the  jury. 

Tlie  salient  facts  necossary  to  be  consid- 
ered to  determine  the  question  presented  are : 
Bassett  is  in  the  employ  of  the  defendant 
company  as  foreman  of  its  roundhouse  at 
Enid:  Taylor  is  also  in  its  employ,  as  super- 
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intendent  of  motive  power,  residing  at  Shaw- 
nee; Medley  is  a  car  repairer  by  trade,  and 
entered  the  employ  of  said  company  as  such 
at  Enid,  on  July  25,  1009,  and  continued  in 
its  employ  as  such  until  January  17,  1910, 
when  he  was  discharged  for  being  an  agita- 
tor and  creating  trouble  in  the  ranks  of  the 
company's'  men  at  Enid.  I'n  February,  fol- 
lowing his  disoharge,  a  service  letter  was 
prepared  by  Taylor,  showing  when  he  en- 
tered the  company's  employ,  his  discharge, 
and  the  reasons  therefor.  This  letter  was 
not  mailed  nor  delivered  to  Medley,  but  re- 
mained in  Bassett's  office  at  Enid.  It  was 
prepared  upon  Medley's  request;  Bassett 
sent  word  to  Medley  that  the  service  letter 
was  ready  for  him ;  he,  however,  did  not 
call  for  it  at  that  time;  he  learned,  through 
Osborn,  an  employee  of  the  company,  tiiat 
the  letter  had  biaen  issued,  and,  upon  inquiry 
as  to  what  it  was,  Osborn  said  to  him  that 
it  was  a  "peach,"'  and  that  he  should  get 
it.  Later  Medley  mentioned  to  Taylor  that 
he  was  entitled  to  his  ver^ice  letter,  hut 
had  not'  received  it.  Following  this,  and 
on  October  13,  1910,  Taylor,  as  superintend- 
ent of  motive  power,  issued  and  mailed  to 
him  the  following  service  letter: 

To  Whom  It  May  Concern: — 

This  is  to  certify  that  Mr.  H.  N.  Medley 
has  been  employed  at  Enid,  Oklahoma,  on 
the  ChtcagD,  Rock  Island,  ft  Pacific  Railway, 
as  car  repairer,  from  July  25,  1909,  to  Jan- 
uary 17,  1010,  when  he  was  discharged  for 
being  an  agitator  and  creating  trouble  in 
the  ranks  of  our  car  men  at  Enid.  Services 
unsatisfactory  on  this  account. 

C.  M.  Taylor,  (L),  Supt.  Motive  Power. 

Following  the  receipt  of  this  letter,  and 
on  October  24,  1010,  Medley  wrote  Taylor 
with  reference  tu  the  same,  requesting  an 
investigation  of  the  truth  of  the  charges 
therein  stated.  Thereupon  Taylor  sent  his 
letter  to  Embruy,  master  mechanic  of  the 
defendant  company,  with  request  that  he 
go  to  Enid  and  investigate  the  charges.  Em- 
bruy did  this,  and  in  the  course  of  his  in- 
vestigation talked  with  various  employees 
of  the  company  at  Enid,  who  had  formerly 
worked  with  Medley,  with  reference  to  his 
conduct  and  demeanoi'  while  in  the  com- 
pany's employ  at  Enid.  During  this  investi- 
gation some  of  the  employees  of  the  company 
saw  a  copy  of  said  service  letter.  Embruy 
satisfied  himself,  as  a  result  of  this  investi- 
gation, that  the  statements  in  the  service 
letter  were  true  and  correct,-  and  so  advised 
Medley.  Medley  and  Bassott  were  members 
of  tlije  Brotherhood  of  Car  Men  at  Enid; 
Medley  was  chairpian  of  the  grievance  com- 
mittee, and  his  duties  were  to  settle 
controversita  between  the  foreman  and  em- 
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ployees.  He  preferred  charges  against  Bas- 
sett  and  others  in  conDection  with  his  dis- 
charge. The  record  is  not  clear  as  to  what 
became  of  these  charges. 

The  essential  question  presented  for  deter- 
mination is  whether  or  not  the  service  letter 
is  libelous  per  se.  .7he  language  used  in 
the  letter  is  clear  and  unambiguous;  hence 
it  was  a  question  of  law  for  the  court  to 
say  whether  or  not  .the  letter  was  libelous 
per  se.  i>uutne  v.  U  imes- Journal  Pub.  Co. 
26  Okla.  135,  31  I/.R.A.(N.S.)  147,  110 
Pac.  1006;  Spencer  t.  Minnick,  41  Okla. 
613,  139  Pac.  130;  McKenney  v.  Carpenter, 
42  Okla.  410,  141  Pac.  779.  This  it  did, 
and  advised  the  jury  that  it  was  libelous 
per  se.  The  correctness  of  this  instruction 
is  properly  presented  and  challenged  here. 
In  determining  whether  or  not  the  letter  is 
libelous  per  se,  the  words  used  therein 
should  be  given  their  plain,  natural,  popu- 
lar, and  obvious  meaning  and  use.  Hubbard 
y.  Cowling,  36  Okla.  603,  129  Pac.  714; 
Spencer  t.  Minnick,  supra;  Smith  ▼.  Gillts, 
—  Okta.  — ,  161  Pac.  869.  Our  statute, 
§  4956,  Bev.  Laws  1010,  defines  libel  as 
follows:  "Libel  Is  a  false  or  malicious  nn- 
privileged  publication  by  writing,  printing, 
picture,  or  eflgy  or  other  fixed  representa- 
tion to  the  eye,  which  exposes  any  person 
to  public  hatred,  contempt,  ridicule  or  ob- 
loquy, or  which  tends  to  deprive  him  of 
public  confidence,  or  to  injure  him  in  his 
occupation.     .     .     ." 

We  are  concerned  only  with  the  words, 
"to  injure  him  in  his  occupation."  Ts  the 
letter  libelous  per  se  within  the  meaning 
of  this  portion  of  the  statute?  In  Newell  on 
Slander  &  Libel,  3d  ed.  §  174,  discussing 
this  question,  it  is  said:  "Next  to  imputa- 
tions which  tend  to  deprive  a  man  of  his 
life  or  liberty,  or  to  exclude  him  from  the 
oonkforts  of  society,  may  be  ranked  those 
which  affect  him  in  his  office,  profession,  or 
means  of-  livelihood.  To  enumerate  the  dif- 
ferent decisions  upon  this  subject  woiild  be 
tedious,  and  to  reconcile  them  impossible; 
yet  they  seem  to  yield  a  general  rule  suffi- 
ciently simple  and  unembarrassed,  namely, 
that  words  are  actionaUe  which  directly 
tended  to  the  prejudice  of  anyone  in  his 
office,  profession,  trade,  or  business." 

Discussing  this  question  further,  the  au- 
thor, in  §  175,  says:  "It  by  no  means 
follows  tiiat  all  words  to  the  disparagement 
of  an  officer,  professional  man,  or  trader 
will  for  that  reason,  without  proof  of  special 
damage,  be  actionable  in  themselves.  Words 
to  be  actionable  on  this  ground,  must  touch 
the  plaintiff  in  his  ofiice,  profession,  or  trade. 
They  must  be  shown  to  have  been  spoken 
of  the  party  in  relation  thereto,  and  to  be 
such  as  would  prejudice  hjm  therein.  They 
L.R.A.19160. 


must  impeach  either  bis  skill  or  knowledge, 
or  his  official  or  professional  conduct." 

In  the  case  of  N.  S.  Sherman  Maeh  Co.  v. 
Dun,  28  Okla.  447,  114  Pac.  617,  in  con- 
struing the  foregoing  section  of  our  statute, 
it  is  said:  '  "The  alleged  libel  does  not  im- 
pute to  the  plaintiff  any  fraud,  dishonesty, 
misconduct,  or  incapacity  in  the  management 
of  said' business,  or  in  connection  therewith, 
or  in  any  other  relation  of  life.  The  fact 
that  a  man  may  be  engaged  in  business  and 
yet  have  a  limited  capital  is  neither  an  im- 
putation against  his;  busisess  reputation, 
noi  does  it  in  any  manner  reasonably  sub- 
ject him  to  pwhlifl  scandal,^  acorn,  or  ridi- 
eulcj.  This  seems  to  be  the  .test  as  to  whether 
such  publication. ia  libelous  per>aei  fpr  when 
voria  are  ^uttered  falsely  of  a  person  is 
reference  to  his  profession  or  business,  such 
as  to  hold  him  out  to  contempt  or  ridicule, 
thereby' tending  to  bring  him  or  his  busi- 
ness into  disrepute,  such  publication  may 
be  considered  as  libefouii'  per  se.-" ' 

The  plaintiff,  in  his  petition,  ascribes  no 
peculiar  or  special  meaning  to  the  words 
used  in  the  service  letter.  Considering  them 
in  their  plain,  natural,  popular,  and  obvious 
sense,  are  they  libelous  per  se,  within  the 
meaning  of  our  statute?  We  think  not. 
They  do  not  impeach  his  skill  or  ability  as 
a  car  repairer,  neither  do  they  impute  aay 
fraud,  dishonesty,  misconduct,  or  incapacity 
in  his  trade.  They  certainly  do  not  sub- 
ject him  to  public  hatred,  contempt,  ridi- 
cule, or  obloquy,  or  deprive  him  of  pub!  it: 
confidence.  Considering  the  language  of 
this  letter,  in  connection  with  the  facts  and 
circumstances  under  which  it  was  issued, 
and  ^he  occasion  for  its  issuance,  one  would 
infer  that  the  plaintiff  was  a  labor  agitat^or, 
and  as  such  caused  trouble  among  the  cons- 
pany's  men  with  whom  he  worked;  but,  be 
this  as  it  may,  no  special  meaning  is  as- 
cribed to  the  language  used,  and  we  are 
unable  to  see  under  what  theory  this  letter 
could  be  regarded  as  libelous  per  se.  We 
have  had  many  agitators  in  the  history  of 
this  country, — not  only  labor  agitators,  but 
others.  In  fact  most  of  the  modern  legisla- 
tion, both  for  the  protection  of  the  laboring 
man  and  the  improvement  and  betterment 
of  society,  has  been  due  largely  to  agitators. 
The  potential  force  of  labor  unions  and 
labor  organizations  is. due  to  a  great  extent 
to  labor  agitators.  We  think  it .  would  be 
going  too  far  to  hold  that  the  language 
used  in  this  letter  is  libelous  per  se. 

We  have  searched  in  vain  for  precedents, 
and: the  nearest  one  we  find  is  thit  of  the 
case  of  Wabash  R.  Co.  v.  Young,  162  Ind. 
102,  4  L.R.A.(N.S.)  1091,  69  N.  E.  1003, 
wherein  it  was  held:  "It  is  not  libelous 
per  se  to  accuse  one  qt  beipg  a  member  of 
4  labor  union  and  a  labor  agitator." 
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The  facta  in  this  case  are  similar'  to  the 
facta  in  the  case  at  bar,  and  the  rule  thus 
annonnced  is  quite  applicable.  The  follow- 
ing authorities  support,  in  principle,  the 
rule  we  announce:  McKensey  t.  Carpenter, 
supra ;  Kee  y.  Armstrong  B.  &  Co.-  —  Okla. 
— ,  151  Pac.  672;  Tennessee  Coal,  Iron  & 
R.  Co.  ▼.  Kelly,  163  Ala.  348,  60  So.  1008; 
Nichols  V.  Daily  Reporter  Co.  30  Utah,  74, 
3  L.R.A.(N.S.)  339,  116  Am.  St.  Rep.  796, 
83  Pac.  573,  8  Ann.  Cas.  841 ;  Utbor  Review 
Pub.  Co.  y.  Galliher,  153  Ala.  364,  45  So. 
188,  15  Ann.  Cas.  674.  In  the  case  of  Ten- 
nessee Coal,  Iron  ft  R.  Co.  y.  Kelly,  163  Ala. 
348,  50  So.  1008,  it  was  said  in  the  syllabus: 

"It  is  not  libel  per  se  to  charge  that 
plaintiff  had  made  trouble  at  defendant's 
mines,  or  that  he  had  run  negroes  OHt  of 


their  homes;  such  conduct  not  necessarily 
being  a  crime." 

Having  reached  the  conclusion  that  the 
service  letter  is  not  libelous  per  se,  the  trial 
court  committed  prejudicial  error  in  advis- 
ing the  jury  to  the  contrary. 

Said  service  letter  not  being  libelous  per 
se,  there  can  be  no  recovery,  even  though  it 
is  false,  without  the  allegation  and  proof  of 
special  damages.  Sherman  Mach.  Co.  v. 
Dun,  snpra;  McKenney  v.  Carpenter,  42 
Okla.  410,  141  Pac.  779;  Kee  v.  Armstrong, 
B.  ft  Co.  —  Okla.  — ,  151  Pac.  572. 

The  judgment  of  the  trial  court  should  be 
reversed,  and  the  cause  remanded. 

Per  Curiam: 

Adopted  in  whole.- 


UTAH  SUPREME  COURT. 

STATE  OF  UTAH 
v. 

HARLEY  MEWHINNEY,  Appt. 

(43  Utah,  135,  134  Pac.  632.) 

Criminal    law  —  rig-ht    to    attorney  — 
notification. 

1.  A  recital  in  the  transcript  of  proceed- 
ings before  a  magistrate  in  a  criminal  cajse 
that  accused  waived  the  services  of  an  at- 
torney shows  that  he  was  apprised  of  his 
right  to  the  aid  of  counsel. 
For  other  caaei,  see  Criminal  Lau>,  II.  h, 

in  Dig.  l-5i  V.  8. 
Same  —  failure  to  reduce  testimony  to 

writing  —  waiver  of  examination. 

8.  An  information  chargihg  minrder  can- 
not he  quashed  for  failure  of  the  commit- 
ting magistrate  to  reduce  the  testimony 
against  accused  to  writing,  as  requited  by 
statute,  if,  as  permitted  by  the  Constitution, 
a  preliminary  examination  was  waived. 
For  other  cases,  see  Indictment,  etc.,  IV. 

in  Dig.  i-52  V.  8. 
Appeal  —  overruling  challenge  to  Jury. 

3.  There  is  no  error  in  overruling  chal- 


lenges for  cause  to  jurors  who  are'  impar- 
tial and  conscientious  men. 
For  other  cases,  ate  Appeal  and  Error,  VII. 

m,  7,  6,  in  Dig.  1-62  N.  8. 
Appeal  —  rejecting  evidence  —  preju- 
dicial error. 

4.  It  is  not  prejudicial  error  for  the  court 
to  state,  in  sustaining  an  objection  to  a 
question  which  assumes  a  fact  rather  than 
asks  a  question,  that  it  implies  something 
that  is  not  of  record,  not  evidence  in  the 
case. 

For  other  cases,  see  Appettl.  and  Error,  Vll. 
m,  6,  in  Dig.  1-52  N.  8. 

Evidence  — ,  articles  taken  from  accom- 
plice. 

5.  Articles  taken  from  the  accomplice  of 
one  accused  of  murder,  upon  his  arrest  soon 
after  the  commission  of  the  crime,  are  ad- 
missible in  evidence  against  accused. 

For  other  cases,  see  Evidence,  V.  in  Dig. 

J-58  A'.  8. 
Ortminal   law  —  test  of  reaponslbilit; 

for  crime. 

6.  The  test  of  insanity  in  a  murder  ease 
is  the  capacity  to  distinguish  between  right 
and  wrong  with  .respect  to  tlte  criminal  act 
in  issue.  Without  regard  to  the  existence 
of  will  'power  to  ovefcome  or  resist  the  im- 


-Note.  —  As  to  effect  of  statutory  declara- 
tion that  murder  committed  by  certain 
means,  or  in  commission  of  felony,  shall  be 
murder  in  first  degree,  upon  right  of  jury 
to  pass  upon  degree,  see  annotation  follow- 
ing this  case,  post,  610. 

As  to  right  to  full  jury  box  before  exer- 
cising right  to  peremptorily  challenge 
jurors,  see  pages  831  et  seq.  of  the  annota- 
tion following  Blankenship  v.  State,  L.R.A. 
1910A,  814,  on  "Right  of  accused  in  crimi- 
nal case  to  full  panel  from  which  to  select 
jury." 

The  admissibility  against  defendant  of 
documents  or  articles  taken  from  him  is 
discussed  in  the  notes  to  State  v.  Edwards, 
69  L.K.A.  467;  State  v.  Fuller,  8  L.R.A. 
L.R.A.1016D. 


(K.S.)  762;  and  People  v.  Campbell,  34 
L.R.A.(N.S.)  58;  and  see  Uter  case.  State 
V.  Sutter,  43  L.R.A.(N.S.)  309. 

For  weakness  of  mind  as  affecting  re- 
sponsibility for  criminal  act,  see  note  to 
Rogers  v.  State,  10  L.R.A.(N^.S.)  999.  As 
to  irresistible  impulse  as  an  excuse  for 
crime,  see  notes  to  State  v.  Harrison,  18 
L.R.A.  224,  and  Smith  v.  State,  27  L.R.A. 
(K.S.)  461;  and  see  later  case,  Oborn  v. 
State,  31  L.R.A.(N.S.)  966.  For  klepto- 
mania as  a  defense  to  burglary  or  larceny, 
see  note  to  State  v.  Riddle,  43  L.R.A. 
(N'.S.)    150. 

Generally  as  to  character  and  reputation 
of  the  deceased  as  affecting  homicide,  see 
note  to  State  v.  Feeley,  3  L.R.A.(K.S.)  351. 
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pulae  to  commit  the  aet^  if  the  rfnly  ivid«noe 
of  inaanity  ia  »  iew  general  guesBee,  based 
upon  a  few  isolated  facta  which,  in  and  of 
themselves,  do  not  necessarily  point  either 
to  insanity  or  to  any  serious  mental  de- 
rangement. 

For  other  casta,  »ee  Criminal  Law,  I.  I,  in 
Dig.  ISi  X.  S. 

Homicide  —  to  avoid  apprehension  tor 
theft  —  kleptomania  as  defense. 

7.  One  cannot  avoid  liability  for  murder 
-committed  to  avoid  apprehension  for  theft 
if  he  could  distinguidi  between  right  and 
wrong  with  respect  to  murder,  although  he 
had  not  the  will  power  to  resist  the  temp- 
tation to  steal. 

For  other  cases,  see  Criminal  Law,  I.  h,  t» 
Dig.  ISt  N.  8. 

Appeal  —  restricted  instr action  on  In- 
sanity ^  prejudice. 

8.  Failure  of  the  couii;  to  enlarge  on  the 
different  phases  of  insanity  and  mental 
weakness  in  charging  the  jury  in  a  mur- 
der case  is  not  prejudieial  error  where  the 
only  evidence  of  insanity  is  a  few  general 
guesses,  based  on  %■  few  isolated  facts  which, 
in  and  of  themselves,  do  not  necessarily 
point  either  to  insanity  or  to  any  serious 
mental  derangement. 

For  other  cases,  see  Appeal  and  Error,' til. 
m,  i,  a,  (1),  in  Dig.  1-52  N.  8. 

Homicide  —  degree  —  submission     to 
Jury. 

9.  Where  the  statute  makes  a  homicide 
committed  in  funlierance  of  robbery  mur- 
-der  in  the  first  degree,  the  court  need  not 
submit  to  the  jury  the  question  of  murder 
in  the  second  degree,  in  a  prosecution  for  a 
crime  so  committed,  although  the  statute 
Also  provides  that  the  degree  of  the  crime 
must  be  found  by  the  jury  whenever  a 
crime  is  distinguished  into  degrees,'  since 
the  statute  does  not  segregate  murder  com- 
mitted in  an  attempt  to  eommit  robbery 
into  degrees. 

JPor  ether  ease*,  see  Trial,  III.  o,  *»  Dig. 

ISB  N.  8.      ■ 
■Criminal  law  •>■  homicide  ->  Instruction 

—  absence  of  evidence. . 

10.  The  court  need  not,  in  a  prosecution 
for  homicide,  alleged  to  liave  been  com- 
mitted in  the  perpetration  of  a  robbery, 
-charge  upon  the  effect  of  an  abandonment 
of  the  attempt  to  rob  before  commission  of 
the  homicide,  if  there  is  no  evidence  to  sup- 
.port  such  theory. 

For  other  cases,  tee  Trial,  III.  o,  in  Dig. 
1-52  Ji.  8. 

Appeal  —  Instructions  — average  instead 
of  good  character. 

11.  It  is  not  prejudicial  error  to  instruct 
in  a  criminal  case  that  when  a  man  is 
-charged  with  the  commission  of  crime,  the 
law  presumes  that  he  is  a  man  of  average 
character,  instead  of  using  the  word  "good," 
if  the  court  instructs,  "and  the  failure  to 
eall  witnesses  to  'prove  his  general  good 
-character  raises  no  presumption  against  it." 
For  other  ccues,  see  A  ppeal  and  Error,  VJI. 

m,  k,  a,  (I),  in  Dig.  1-52  V.  8. 
L.R.A.1916T) 


Trial  —  instruotlona  •—■right  to  recom- 
mend life  imprisonment. 

12.  It  is  not  error  for  the  court,  in  calling 
to  the  attjsntion  of  the  jury  in  a  murder 
case  their  statutory  privilege  of  recom- 
mending life  imprisonment  instead  of  death 
for  one  convicted  of  murder  in  the  first  de- 
gree, to  state  that,  ''in  considering  this 
question,  you  are  not  restricted  by  any  rule 
of  law  or  public  policy,  but  are  entitled  to 
decide  the  question  from  such  considerations 
as  may  appeal  to  you  as  reasonably  and  con- 
scientiously entitled  to  be  weighed  in  de- 
I  termining  the  giving  or  withholding  of  such 
recommendation." 

For  other  oases,  see  A'ppeal  and  Error,  VII. 
*»,  •*.  «.  (i),  »»  i>ig-  ISi  W-  8. 

(Strattp,  J.,  dissents.), 

(May  9,  1913.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Salt  Lake 
County  convicting  him  of  murder  in  the 
first  degree.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  8.  P.  .Arnutrong  and  H.  J. 
Brothers,  for  appellant: 

Even  a  statute  cannot  permit  defendant 
to  waive  a  constitutional  right. 

Dempsey  v.  People,  47  111.  323;  People  ▼. 
McKay,  18  Johns.  212;  Burley  v.  State,  1 
Neb.  385;  Komaque  v.  People,  Breese  (111.) 
109,  12  Am.  Dec.  15?;  Hopt  v.  Utah,  H0 
U.  S.  574,  579,  28  "L.  ed.  262,  265,  4  Sup. 
Ct.  Rep.  202,  4  Am.  Crim.  Sep.  417. 

The  test  of  criminal  responsibility  is  not 
only  accused's  knowledge  of  the  nature  and 
consequences  of  his  act,  but  also  his  will 
power  to  control  his  actibn,  and  to  resist 
the  impulse  to  commit  the  act. 

1  Clevenger,  Med.  Jur.  21-26;  State  v. 
Peel,,  23  Mont.  398,  75  Am.  St.  Kep.  529, 
59  Pac.  169;  Wheeler  v.  SUte,  168  Ind. 
687,  63  N.  £.  975;  State  v.  Keerl,  29  Mont. 
508,  101  Am.  St.  Eep.  579,  76  Pac.  363; 
Mttthloy  V.  Com.  120  Ky.  389,  86  S.  W. 
988;  Hopps  V.  People,  31  III.  385,  83  .^m. 
Dec.  231;  State  v.  Lyons,  113  La.  959,  37 
So.  880;  Lowe  v.  State,  118  Wis.  641,  96 
N.  W.  417;  Davis  v.  United  States,  166  U. 
S.  373,  378,  41  L.  ed.  750,  754,  17  Sup.  Ct. 
Rep.  360. 

The  law  presumes  that  the  accused  is  a 
man  of  good  character,  not  of  average  char- 
acter. 

Mullen  V.  United  States,  46  C.  C.  A.  22, 
106  Fed.  892;  Cluck  v.  State,  40  Ind.  263; 
Whart.  Crim.  Ev.  9th  ed.  %  62;  People  v. 
White,  24  Wend-  520. 

Defendant  was  entitled  to  instructions 
on  murder  in  the  second  degree  and  man- 
slaughter. / 

Hopt  V.  Utah,  110  U.  S.  674,  28  L.  ed.  262, 
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4  Sup.  Ct.  Rep.  202,  4  Am.  Criai.  Rep.  417; 
People  T.  Thiede,  II  Utah,  241,  39  Pac.  837. 

The  nature  of  the  crime  should  be  dis- 
tinctly and  gpeciflcally  charged,  under  what- 
ever class  of  murder  the  charge  is  made, 
and  the  allegations  must  be  proved  or  the 
indictment  is  not  sustained. 

People  V.  White,  supra. 

The  instructions  requested  on  delibera- 
tion and  premeditation  should  have  been 
given. 

State  V.  Thome,  39  Utah,  208,  117  Pac. 
58. 

The  right,  of  ijbe  jury,  or  their  power  to 
make  the  recommendation,  or  the  exercise 
of  their  discretion  in  making  or  withhold- 
ing it,  was  unlimited  and  uncircumscribed. 

Ibid.- 

Even  under  statutes  that  distinguish  mur- 
der into  degrees,  and  that  require  the  jury 
to  And  the  degrees,  the  court  must  instruct 
as  to  the  different  degrees,  and  leave  the 
jury  to  find  thereon ;  it  is  not  proper,  where 
there  is  no  evidence  of  manslaughter,  to 
instruct  on  manslaughter,  although  included 
in  the  charge  of  murder. 

Clark  T.  Com.  12$  Pa.  555,  16  Atl.  796; 
State  v.  Lucas,  124  K.  C.  825,  32  S.  E.  962; 
Brown  v.  Com.  76  Pa.  319. 

The  statute  requiring  the  jury  to  And  the 
degree,  where  the  crime  is  divided  into 
degrees,  prohibits  the  court  from  impera- 
tively instructing  as  to  the  degree  to  be 
found;  and  the  statute  applies  in  all  cases, 
including  murder  committed  in  attempt  to 
commit  other  felonies. 

Brown  v.  State,  109  Ala.  70,  20  So.  103; 
Hopt  V.  Utah,  110  U.  S.  582,  28  L.  ed.  266, 
4  Sup.  Ct.  Rep.  202,  4  Am.  Crim.  Rep.  417; 
State  y.  Phinney,  13  Idaho,  307,  12  L.R.A. 
(N.S.)  935,  89  Pac.  634,  12  Ann.  Cas.  1079; 
Rhodes  v.  Com.  48  Pa.  St.  396;  Lane  v.  Com. 
69  Pa.  371;  ShafTner  v.  Com.  72  Pa.  60,  13 
Am.  Rep.  649;  McMeen  v.  Com.  114  Pa. 
300,  9  Atl.  878;  Com.  Y.  Fnicci,  218  Pa. 
84,  64  Atl.  879;  State  v.  Dowd,  19  Conn. 
388;  Adams  v.  State,  29  Ohio  St.  412; 
Robbins  v.  State,  8  Ohio  St.  131;  Beaudien 
V.  State,  8  Ohio  St.  634;  State  v.  Lindsey, 
19  Nev.  47,  3  Am.  St.  Rep.  776,  6  Pac.  822; 
State  V.  Brown,  40  La.  Ann.  725,  4  So.  897, 
41  La.  Ann.  410,  6  So.  670;  State  v.  Clark, 
46  La.  Ann.  704,  15  So.  83;  State  v.  Thomas, 
50  La.  Ann.  148,  23  So.  250;  Washington  v. 
State,  125  Ala.  40;  28  So.  78;  Gafford 
T.  State,  125  Ala.  1,  28  So.  406 ;  Thomas  v. 
State,  150  Ala.  31,  43  So.  371;  People  v. 
Woods,  147  Cal.  265,  109  Am.  St.  Rep.  151, 
81  Pac.  662;  People  v.  Campbell,  40  Cal. 
129;  SUte  v.  Gadberry,  117  N.  C.  811,  23 
8.  E.  477;  State  v.  Locklear,  118  N.  C.  Uoi, 
24  S.  E.  410;  Com.  v.  Sheets,  197  Pa.  69, 
46  Atl.  753. 

Messrs.  A.'  R.  Barnes,  Attorney  Gen- 
L.R.A.1916D. 


eral,    E.    V.    BElgttns    aad    George    C. 
Buckle,   Assistant  Attorneys  General,  for 

the  State: 

The  true  test  on  the  question  of  sanity 
is  whether  the  accused  was,  at  the  time 
of  the  act,  and  with  .reference  to  such  act, 
capable  of  distinguishing  between  right  and 
wrong. 

Whart.  Homicide,  3d  ed.  §§  537,  539; 
Whart.  &  S.  Med.  Jur.  5th  ed.  175 ;  People 
V.  Calton,  5  Utah,  468,  16  Pac.  902;  Smith 
y.  State,  95  Miss.  78«,  27  L.R.A.<N.S.)  461, 
49  So.  946,  Ann.  Cas.  1912A,  23. 

The  failure  to  call  witnesses  to  prove 
defendant's  general  good  character  raised 
no  presumption  against  his  character;  like- 
wise, the  failure  to  call  witnesses  to  prove 
his  general  good  character  raised  no  pre- 
sumption in  favor  of  it. 
'  Whart.  Crim.  £v.  10th  ed.  §  62. 

When  the  homicide  is  committed  im- 
mediately after  the  robbery  or  attempted 
robbery,  and  apparently  for  the  purpose  of 
preventing  detenti<m,  the  crime  is  first 
degree  murder. 

Whart.  Homicide,  3d  ed.'  §  126,  p.  186; 
State  V.  Williams,  28  Nev.  395,  82  Pac. 
363. 

If  an  abandonment  existed,  it  was  brought 
about  by  fear  of  detection  and  capture;  and 
this  being  so,  the  killing  was  equally  first 
degree  murder. 

Whart.  Homicide,  3d  ed.  p.  186;  State  v. 
Gray,  19  Nev.  212,  8  Pac.  466. 

If  there  are  circumstances  in  the  case, 
which,  to  the  minds  of  the  jury,  would 
justify  a.  recommendation  that  the  defend- 
ant be  imprisoned  for  life,  in  case  of  a 
verdict  of  murder  in  the  first  d^ree,  it  is 
the  right  of  the  jury  to  make  such  a  recom- 
mendation. 

State  V.  Romeo,  42  Utah,  46,  128  Pac 
530;  Valentine  v.  State,  77  Qa.  471;  Cyrus 
T.  State,  102  Ga.  616,  29  «.  E.  917;  People 
V.  Bawden,  90  Cal.  196,  27  Pa«.  204;  People 
▼.  Olsen,  80  Cal.  122,  22  Pac.  126;  People  v. 
Brick,  68  Cal.  190,  8  Pac.  858;  Brown 
V.  State,  109  Ala.  70,  20  So.  103;  Whart. 
Homicide,  3d  ed.  p.  1066. 

Frick,  J.,  delivered  the  opinion  of  the 
court: 

Appellant  was  charged  with,  and,  upon 
a  trial  by  a  jury  in  the  district  bourt  of 
Salt  Ijake  county,  convicted  of,  murder  in 
the  first  degree.  The  court,  in  due  time, 
entered  judgment  sentencing  appellant  to 
suffer  death.  He  appeals  from  that  judg- 
ment. 

Numerous  errors  .  are  assigned.  Before 
jnrocecding  to  a  consideration  of  the  aaeiga- 
ments  relating  to  the  alleged  errors  occur- 
ring at  the  trial,  we  shall  dispose  of  those 
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which  relate  to  the  quashing  of  the  infor- 
mation and  the  impaneling  of  the  jury. 

Counsel  for  appellant  at  the  proper  time 
interposed  a  moticm  to  quaah  the  informflr 
tion  filed  in  the  district  court  against  him 
upon  the  grounds:  (1)  That  the  mag- 
istrate before  whom  the  original  complaint 
was  filed,  and  before  whom  appellant  wax 
taken  after  his  arrest,  did  not.  inform  or 
advise  him  "of  his  rights  to  the  aid  of  coun- 
sel;" and  (2)  because  "the  testimony  of  the, 
or  any  of  the,  witnesses  against  him  was 
not  reduced  to  writing  by  the  magistrate." 
The  first  ground  is  clearly  untenable.  The 
transcript  of  the  proceedings  b^ore  the 
magistrate  affirmatively  shons  that  the  ap- 
pellant "waived  the  service  of  an  attorney." 
If  this  iBeans  anything,  it  means  that  appel- 
lant was  apprised  of  his  right  to  have  such 
services. 

In  the  absence  of  any  showing  to  the 
contrary,  we  must: presume  that  the  magis- 
trate performed  the  duties  imposed  upon 
bim  by  our  stcrtute.  Snch  is  the  holding  of 
the  courts.  People  v.  Figueroa,  134  Cal. 
1S9,  66  Pae.  202.  In  the  case  at  bar,  as  we 
liave  pointed  out,  it,  however,  affirmatively 
appears  that  appellant  waived  any  aid  or 
assistance  from  counsel. 

Referring,  now,  to  the  seeond  ground  of 
tiie  motion,  it  is  true  that  Comp.  Laws  1007, 
i  4670,  in  terms  provides  that  "the  testi- 
mony of  each  witness  in  eases  of  homicide 
must  be  reduced  to  writing  as  a  deposition, 
by  the  magistrate,  or  under  bis  direction." 
This  section  in  substantially  the  same  form 
was  in  force  long  before  Utah  became  a 
state.  2  Comp.  Laws  1888,  §  4883.  It  was 
carried  into  the  Revised  Statutes  of  1898  as 
§  4670  of  that  revision,  and  is  now  known 
by  the  same  number  in  Comp.  Laws  1907, 
supra.  Since  said  section  was  originally 
passed  the  Constitution  of  this  state  was 
adopted,  where,  in  article  1,  §  13,  it,  among 
other  things,  is  provided:  "Offenses  here- 
tofore required  to  be  prosecuted  by  indict- 
ment, shall  be  prosecuted  by  information 
after  examination  and  commitment  by  a 
magistrate,  unless  the  examination  be 
waived  by  the  accused  with  the  consent  of 
the  state,  or  by  indictment,  with  or  with- 
out sudi  examination  and  commitment." 
Although  the  language  of  g  4670,  supra,  is 
positive  and  without  exception  that  in  homi- 
cide eases  the  testimony  of  the  witnesses 
muat  be  -reduced  to  writing,  yet,  in  view 
of  the  constitutional  provision  that  the 
accused,  with  the  consent  of  the  state,  may 
waive  the  exainination,  the  statute  cannot 
be  given  application  according  to  the  strict 
letter  thereof.  If  the  accused  or  the  officer 
representing  the  state  desires  an  examina- 
tion to  be  held,  then,  of  course,  witnesses 
must  be  heard,  and  if  they  are  heard,  their 
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testimony  must  be  reduced  to  writing,  as 
required  by  the  statute.  If,  however,  no 
examination  is  desired,  and  is  expresslj' 
or  1^  implication  waived,  as  held  by  us  in 
SUte  V.  Gustaldi,  41  Utah,  63,  123  Pac. 
897,  then  there  is  no  need  of  hearing  any 
testimony,  and  hence  there  is  none  to  be 
reduced  to  writing.  In  the  case  at  bar  the 
transcript  of  the  proceedings  had  before  the 
committing  magistrate  affirmatively  shows 
that  appellant,  with  the  consent  of  the 
state,  expressly  waived  the  preliminary  ex- 
amination mentioned  in  the  Constitution. 
This  he  could  do,  and,  having  done  so,  he 
likewise  must  be  held  to  have  waived  the 
necessity  of  the  magistrate  to  hear  any 
testimony  with  respect  to  the'  charge  filed 
against  him.  There  was  therefore  no  testi- 
mony to  be  reduced  to  writing..  Nor  can 
there  be  any  doubt  as  to  appellant's  com- 
petency to  waive  the  examination,  nor  as 
to  having  done  so,  since  he  does  not  assail 
the  truth  of  the  statements  to  that  effMt 
contained  in  the  magistrate's  transcript,  as 
he  oould  have  done  under  the  ruling  of  this 
court  in  State  v.  Gustaldi,  supra.  See  also 
upon  this  point.  State  v.  Bitty,  23  Ohio  St. 
562.  The  motion  to  quash,  for  the  reasons 
aforesaid,  was  therefore  properly  over- 
ruled. 

It  is  also  insisted  that  the  court  erred 
in  refusing  to  sustain  certain  challenges  for 
cause  that  were  interposed  by  appellant's 
counsel  against  at  least  four  prospective 
jurors  upon  the  ground  of  both'  expressed 
and  implied  bias.  It  is  accordingly  urged 
that  appellant  was  required  to  remove  those 
jurors  from  the  panel  by  the  exercise  of 
four  peremptory  challenges,  which  reduced 
by  that  number  the  quota  of  such  challenges 
vouchsafed  to  him  by  our  statute.  We  have 
carefully  examined  all  of  the  testimony  of 
those  jurors,  given  upon  their  voir  dire,  and 
we  are  satisfied  that  this  case  falls  squarely 
within  the  rule  laid  down  by  this  court  upon 
this  question  in  the  recent  case  of  State  v. 
Thorne,  41  Utah,  414,  126  Pac.  286,  Ann. 
Cas.  191 5D,  90.  The  only  difference  be- 
tween this  and  the  Thorne  Case  is  that, 
while  there  might  have  been  some  doubt  in 
our  minds  with  respect  to  the  qualifications 
of  some  of  the  challenged  jurors  in  the 
Thome  Case,  there  is  no  such  doubt  in  tliis 
case.  If  there  were,  however,  the  rulings 
of  the  trial  court  fall  squarely  within  what 
is  said  in  the  Thorne  Case,  supra.  Furtlier, 
by  carefully  going  over  the  jurors'  examina- 
tion, we  are  impressed  witii  the  fact  that 
they  were  fair,  impartial,  and  conscientious 
men,  and  the  trial  court  was  clearly  justi- 
fied in  overruling  the  challenges.  This  con- 
tention, therefore,  cannot  be  sustained. 

It  is  further  contended  that  the  court 
erred  in  requiring  appellant  to  exercise  his 
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peremptory  challenges  at  times  when  the 
jury  box  waa  not  filled  with  jurors.  The 
jury  was  impaneled  and  the  challenges  were 
required  to  be  exercised  in  the  manner 
stated  by  Mr.  Justice  McCarty,  in  State  v. 
Riley,  41  UUh,  223,  126  Pac.  294.  We 
there  held  that  the  course  ol  procedure  fol- 
lowed in  that  case  was  proper.  This  case 
is  therefore  controlled  by  that  one,  and  this 
assignment  must  also  fail. 

Passing  to  a  consideration  of  the  assign- 
ments relating  to  the  alleged  errors  occur- 
ring at  the  trial,  it  becomes  necessary  to 
state  as  briefly  as  possible  the  controlling 
facts.  From  the  evidence  it  is  made  to  ap- 
pear that  the  homicide  in  question  occurred 
while  appellant  and  an  accomplice  were 
engaged  in  the  perpetration  of  or  attempt  to 
perpetrate  a  robbery.  The  undisputed  facts 
relating  to  the  homicide  are  substantially 
as  follows:  On  the  afternoon  of  the  6th 
day  of  October,  1911,  between  3  and  4 
o'clock,  a  Mrs.  Fuller,  after  meeting  one 
Sol  S.  Brown,  a  friend  of  hers,  on  the  street 
in  Salt  Lake  City,  went  with  him  to  her 
room  on  the  second  floor  of  the  Romona 
rooming  house,  which  is  located  on  the  cor- 
ner of  Second  East  and  Second  South  streets 
in  said  city.  Mr.  Brown  wore  a  large  and 
conspicuous  diamond  ring  on  one  of  his 
fingers,  of  the  approximate  value  of  $350. 
In  going  upstairs  to  the  room  Mrs.  Fuller 
noticed  the  appellant  and  his  accomplice  in 
the  hallway.  Within  a  few  minutes  after 
Mrs.  Fuller  and  Mr.  Brown  had  entered  the 
room  aforesaid,  there  was  a  knock  at  the 
door,  and  Mrs.  Fuller  went  to  open  it. 
Upon  opening  the  door  she  saw  two  men  in 
the  hallway  (one  of  them  the  appellant) 
with  handkerchiefs  tied  over  the  lower  por- 
tions of  their  faces.  As  soon  as  she  had 
opened  the  door,  they  forced  their  way  into 
the  room.  One  of  the  men  had  a  revolver 
in  his  hand  and  immediately  upon  entering 
the  room  pointed  it  at  Mr.  Brown,  and  the 
other  remained  standing  at  the  door,  which 
he  had  closed  after  him.  Mr.  Brown  at 
once  went  forward  and  grappled  with  the 
one  having  the  revolver,  catching  his  hand 
or  forearm  in  such  a  manner  as  prevented 
him  from  shooting  Mr.  Brown,  and  a  hard 
struggle  ensued  between  them.  Mr.  Brown 
seemed  to  hold  his  own,  and  the  man  with 
the  revolver,  seemingly,  could  make  no  head- 
way in  obtaining  the  coveted  prize,  the  ring. 
He  called  to  his  accomplice,  who  still  stood 
guarding  the  door,  for  help,  and  said,  "Pull 
the  ring  off  his  finger."  The  accomplice  im- 
mediately left  the  door  and  went  to  the 
assistance  of  the  other  and  in  doing  so 
struck  Mr.  Brown  several  times  on  the  head 
with  what  is  termed  a  "black-jack,"  inflict- 
ing scalp  wounds  which  subsequently  bled 
somewhat  freely.  The  struggle  now  went  on 
L.R.A.1916D. 


between  the  three,  but  as  soon  as  the  oae 
had  left  the  door  Mrs.  Fuller  ran  out  of  the 
room,  down  th«  hallway,  and  into  the  street 
crying  for  help. as  she  went.  Considerable 
uprolir  was  thus  caused,  and' it  was  not  long 
before  the  maa  who  had  stood  by  the  door 
also  slipped  out  of  the  room,  Mr.  Bronii  and 
the  other  still  continuing  the  struggle  for 
supronacy,  while  Mr.  Brown  was  also  cry- 
ing for  help.  Immediately  after  the  one 
with  the  black-jack  had  left  the  room,  Mr. 
Brown  heard  the  steps  of  a  man  in  the 
hallway,  approaching  the  door,  which  was 
now  standing  ajar.  The  one  with  the  re- 
volver, who  was  still  continuing  the  strug- 
gle and  still  trying  to  obtain  the  diamond 
ring,  apparently  also  heard  the  steps  of  the 
approaching  stranger,  whose  name  it  was 
afterwards  learned  was  Eriokson,  and  he 
then  also  broke  away  from  Mr.  Brown,  who 
was  becoming  quite  weak  from  the  blows  he 
had  received  on  his  head  and  the  continued 
struggle,  and  ran  out  of  the  door  into  the 
hallway  which  led  downstairs  into  the 
street.  Immediately  after  getting  outside 
of  ihe  door  of  the  room  in  which  the  strug- 
gle took  place,  the  one  with  the  revolver 
was  met  by  Mr.  Erickson,  who  was  coming 
to  Brown's  assistance,  and  as  soon  as  be 
saw  Mr.  Eridcson,  and  within  a  very  few 
feet  from  the  door,  he  raised  his  revolver 
and  shot  Mr.  Erickson,  the  bullet  penetrat- 
ing his  chest  and  passing  through  a  portion 
of  the  heart.  Mr.  Erickson  staggered  back 
into  a  room  near  by  and  fell  on  the  floor, 
and  in  a  few  minutes  thereafter  expired 
from  the  effects  of  the  bullet  wound.  Both 
of  Brown's  assailants  had  in  the  meantime 
run  down  the  steps  and  had  reached  the 
street,  where  they  separated.  It  was  only 
a  few  minutes  afterwards,  however,  when 
the  one  who  had  the  revolver,  and  who  shot 
Erickson,  was  aq»prehended  on  the  street  in 
front  of  the  rooming  house  while  in  the  act 
of  inducing  an  expressman,  whose  express 
wagon  he  had  aliml>ed  onto»  to  drive  him 
hurriedly  away  from  the  place.  He  was 
immediately  taken  to  the  police  station  after 
he  was  apprehended  as  aforesaid.  A  ttuxt 
time  after  the  arrest  he  was  identified  as 
the  one  with  the  revolver  by  both  Mrs. 
Fuller  and  Mr.  Brown,  and  was  further 
identified  as  the  one  who  did  the  shooting, 
and  as  being  the  appellant  in  this  case.  The 
other  one  was  apprehended  later  on  the 
same  day  and  was  also  identified  by  Mrs. 
Fuller  and  Mr.  Brown  as  the  one  who  was 
with  appellant  and  the  one  who  struck  Mr. 
Brown  with  the  black-jack.  During  the 
struggle  in  the  room  the  handkerchiefs  were 
torn  from  the  faces  of  the  two  men,  and  a 
full  view  of  their  features  was  thus  obtained 
by  both  Mrs.  Fuller  and  Mr.  Brown.  There 
is  much  other  evidence  respecting  the  idea- 
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tity  of  the  appellant  and  his  acoomplice 
which  we  need  not  refer  to  here.  It  aiUBt 
suffice  to  say  that,  under  the  evidenee,  no 
other  conclusion  is  pennisaible  than  the 
one  arrived  at  by  the  jury;  namely,  that 
the  appellant  is  the  one  who  had  the  re- 
volver and  who  killed  Mr.  Erickson,^  and 
that  the  killing'  was  done  within  nnd  as  a 
part  of  the  res  gestse  of  the  attempted  rob- 
bery. 

It  is  contended  that  the  court  erred  in 
one  of  its  rulings  which  it  is  said  trenched 
upon  the  province  of  the  jury  with  respect 
to  an  important  fact  in  the  case.  The  mat- 
ter arose  during  the  progress  of  the  trial 
and  while  counsel  for  appellant  was  cross- 
examining  the  chief  of  police,  who  was  one 
of  the  state's  witnesses.  The  witness  had 
testified  that  at  the  time  the  appellant  and 
his  accomplice  were  brought  to  the  police 
station  some  articles,  including  a  cap,  came 
into  his  possession,  which  it  was  shown 
were  either  takt^n  from  appellant's  person 
when  he  was  brought  to  the  station,  or 
identified  at  the  time  as  having  been  in  his 
or  his  accomplice's  possession  at  the  time 
of  the  attempted  robbery,  or  immediately 
thereafter. 

Appellant's  counsel,  Mr.  Armstrong,  on 
crof3-<^\amination,  questioned  the  witness 
with  regard  to  the  articles  aforesaid,  and 
Mr.  Farnsworth,  the  prosecuting  attorney, 
interposed  an  objection  to  the  method  pur- 
sued by  counsel.  The  record  of  the  pro- 
ceeding in  this  respect  reads  as  follows: 

Q.  So  that  you  were  not  very  careful  in 
designating  these  different  articles  about 
how  they  caroc  into  your  possession? 

A.  I  was  reasonably  careful,  as  you  sec  by 
the  tags. 

Q.  The  important  one,  however,  does  not 
seem  to  be  very  well  designated? 

A.  Which  is  the  important  one! 

Q.  The  cap. 

Mr.  Farnsworth:  We  object  to  counsel 
making  any  such  assumption  as  that. 

Ilie  court:  The  objection  is  sustained.  It 
implies  something  that  is  not  of  record,  not 
evidence  in  the  case. 

Mr.  Armstrong:  Exception. 

The  contention  that,  in  sustaining  the 
foregoing  objection,  and  in  making  the  re- 
mark, the-  court  invaded  the  province  of  the 
jury,  seems  to  us  untenable.  In  view  that 
the  record  discloses  that  counsel  were  given 
«very  opportunity  to  lay  all  the  facts  before 
the  jury,  the  matter  seems  somewhat  trivial. 
While  the  objection  was  extremely  techni- 
cal, yet  the  supposed  question  to  which  the 
objection  was  sustained  was,  in  its  nature. 
An  assumption  of  a  fact  by  counsel  rather 
than  a  question  to  the  witness  which  he 
tras  expected  to  answer.  It  is  very  clear 
1,.R.A.1916D. 


that  no  prejudicial  error  resulted  or  could 
result  from  the  court's  ruling,  and  this 
assignment  must  therefore  be  overruled. 

The  contention  that  the  court  erred  in 
admitting  in  evidence  the  articles  of  wear- 
ing apparel  and  other  articles  found  on  or 
taken  from  appellant's  accomplice  after  tbe 
attempted  robbery  is  clearly  witliout  merit. 
Whart.  Crim.  Ev.  10th  ed.  §  312,  p.  610. 

Counsel  for  appellant  strenuously  insist 
that  the  court  erred  in  charging  the  jury 
upon  the  question  of  insanity.  It  may  be 
said  that  appellant  produced  some  evidence 
in  support  of  his  plea  of  insanity.  It  was 
contended  at  the  trial,  and  is,  now  insisted, 
that  appellant  had  acquired  the  habit  of 
using  drugs,  such  as  opium  and  morphine, 
and  that  their  use  affected  his  mental  capac- 
ity. To  establish  that  fact  he  produced  in 
evidence  the  depositions  of  two  witnesses  of 
Terre  Haute,  Indiana,  one  of  whom  testified 
that  he  was  acquainted  with  appellant  from 
1900  to  1907,  and  that  during  that  period 
of  time  appellant  habitually  used  "both 
opium  and  morphine."  When  asked  what 
effect  the  use  of  those  drugs  had  upon  ap- 
pellant's mental  condition  as  observed  by 
the  witness,  he  said:  "The  use  of  drugs 
seemed  to  make  him  very  thin  and  at  times 
dull  and  stupid."  When  pressed  for  further 
particulars  with  regard  to  the  effect  that 
the  use  of  tlie  drugs  had  upon  appellant's 
mind,  the  witness  said,  "I  am  not  aware 
of  any  specific  facts  and  circumstances." 
The  testimony  of  the  other  witneas  is  sub- 
stantially the  same;  the  only  difference 
being  that  the  other  one  said  that  appel- 
lant used  the  drug  for  a  period  of  about 
five  years  between  1900  and  1907.  After 
the  year  1907  the  witnesses  did  not  come 
in  contact  with  appellant.  Upon  substan- 
tially the  foregoing  testimony  the  two  wit- 
nesses were  permitted  to  give  their  opinion 
with  respect  to  the  sanity  of  appellant,  and 
they  both  testified  that,  in  their  opinion, 
appellant  was  insane,  and  that  the  insanity 
was  caused  through  the  use  of  drugs  as 
aforesaid.  It  also  was  shown  that  when 
appellant  was  arrested  he  had  some  mor- 
phine on  his  person,  and  that  he  afterwards 
called  for  some,  and  that  the  city  physician 
ordered  the  officers  to  permit  him  to  have 
about  two  grains  daily  for  some  time  after 
his  arrest.  In  addition  to  the  foregoing 
testimony  respecting  appellant's  insanity 
and  the  use  of  drugs,  a  young  doctor  who 
had  about  three  years'  experience  in  the 
general  practice  as  a  physician,  and  with- 
out any  further  experience,  was  called  as 
an  expert  upon  the  question  of  insanity. 
His  conclusions  regarding  appellant's  men- 
tal condition  were  mainly  based  upon  the 
effect  that  the  habitual  use  of  opium  or 
morphine  usuaUy  has  upon  the  mind. 
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The  doctor,  however,  did  not  testify  from 
actual  experience,  as  his  answers  to  the 
following  questions  clearly  indicate: 

Q.  And  of  these  alkaloids  you  say  that 
morphine  is  the  most  active  and  the  most 
detrimental  to  the  faculties  of  the  mind? 

A.  I  have  read  authorities  stating  that 
fact. 

Q.  You  don't  state  that  of  your  own 
knowledge  as  a  chemist  or  anything! 

A.  Ko,  sir;  I  could  not  do  that. 

Q.  Not  from  your  own  practical  experi- 
ence, but  from  your  reading  of  it? 

A.  Yes,  sir. 

Upon  substantially  the  foregoing  testi- 
mony the  doctor  was  permitted  to  answer 
a  hypothetical  question  which  was  pro- 
pounded to  him  by  appellant's  counsel,  in 
which  the  facts  as  testified  to  by  the  wit- 
nesses aforesaid,  together  wjth  the  effect 
that  the  use  of  drugs  had  on  the  viind,  and 
appellant's  habits  with  regard  to  their  use, 
as  discIoBcd  by  the  evidence,  and  further, 
that  the  robbery  was  attempted  in  broad 
daylight,  in  a  well-tenanted  apartment  or 
rooming  house,  and  a  few  other  unimport- 
ant facts,  were  recited.  The  doctor,  in 
answering  the  question,  said  that,  in  his 
opinion,  appellant  was  insane  when  he  at- 
tempted to  commit  the  robbery  and  when  he 
shot  and  killed  the  deceased,  Erickson. 
Upon  the  part  of  the  state  there  was  abun- 
dant testimony  to  the  effect  that  appellant's 
conduct  and  demeanor  immediately  after 
the  shooting  and  since  then  were  always 
normal  and  rational.  A  physician  who  had 
frequently  observed  him  after  the  shooting 
also  testified  that  he  did  not  use'  morphine 
in  excessive  quantities,  and  did  not  have 
the  appearance  of  one  who  did  so,  and  that, 
in  his  judgment,  appellant,  at  the  time  of 
the  commission  of  the  offense,  was  and  ever 
since  has  been  sane.  Upon  the  question  of 
insanity  the  court  instructed  the  jury  that, 
before  they  could  find  appellant  guilty  as 
charged  in  the  information,  they  "must  be 
satisfied  beyond  a  reasonable  doubt  from 
all  the  evidence  in  the  case  that  the  defend- 
ant at  the  time  of  the  perpetration  of,  or 
attempt  to  perpetrate,  such  robbery  or 
burglary,  had  formed  the  intent  to  com- 
mit said  robbery  or  burglary,  and  that 
he  had  the  mental  capacity  to  distin- 
guish between  right  and  wrong  with  ref- 
erence to  said  robbery  or  burglary;  and, 
if  you  should  find  from  the  evidence  in 
this  case  that  the  defendant  at  the  time 
in  question  had  not  the  mental  capacity  to 
form  an  intent  to  perpetrate  a  robbery  or 
burglary,  then  you  cannot  convict  him  of 
murder  in  the  first  degree."  The  court 
further  instructed  the  jury  upon  this' ques- 
tion that  "the  teat  of  responaibilitor  for  a 
L.R.A.1916D. 


criminal  act,  when  iasanity  is  relied  upon 

as  a  defense,  is  the  capacity  of  the  defend- 
ant to  distinguish  between  right  and  wrong 
at  the  time  of  and  with  respect  to  the  act 
which   is   the  subject  of   inquiry;    and   if, 
after  a  fair  and  conscientious  consideration 
of  all  the  facts  and  circumstances  in  evi- 
dence, you  are  not  satisfied  beyond  a  rea- 
sonable doubt  that  the  defendant  had  the 
capacity  to  distinguish  between  right  and 
wrong  at  the  time  of  and  with  reference  to 
the  act  in  question,  then  you  eannot  convict 
him."     The   same   thought  in  other  forms 
was  repeated  in  several  of  the  instructions. 
It  is  insisted  that  the  capacity  to  distin- 
guish between  right  and  wrong  with  respect 
to  the  criminal  act  in  issue  is  not  the  true 
test  of   mental   responsibility.     It   is  con- 
tended that,  in  adjiition  to  that  test,  the 
jury  should  also  be  told  that  they  must  find 
that  the  accused  had  the  will  power  to  over- 
come or  resist  the  impulse  to  commit  the 
act  with  which  he  stands  charged.    Let  us 
assume  at  the  ostset  that,   under  certain 
circumstances  where  a  plea  of  insanity  is 
interposed    as    a   defense,   it    may    become 
necesEary  to  charge  the  jury  as  contended 
for  by  counsel,  and  that  in  all  cases  where 
such  a  plea  is  interposed  it  would  be  unob- 
jectionable, although  not   necessary  to  do 
so.     And  let  us  assume  further  that  in  this 
case  it  would  not  hare  been  at  all  improper 
for  the  court  in  its  charge  to  have  gone 
farther  into  the  question  of  insanity  along 
the  lines  suggested  by  counsel.     The  fore- 
going   assumptions   are,    however,   not  de- 
cisive of  the  question  we  are  called  upon  to 
determine.     In    reviewing    a    charge    upon 
any  particular  subject,  as  well  as  in  review- 
ing  the    requests    refused,    we    must   con- 
stantly keep  in  mind  the  facts  and  circum- 
stances of  the  particular  case  as  they  are 
made  to  appear  from  the  evidence.     \Vhat 
meager  evidence  of  insanity  there  Is  in  this 
case  is  limited  entirely  to  generalities.    Die 
whole  superstructure  of  the  so-called  insan- 
ity claim  is  built  upon  the  statements  of 
two  laymen,  who,  for  some  years  prior  to 
1907    (three   years   before   the   murder  in 
question  was  committed) ,  were  acquainted 
with  the  appellant,  and  who  testified  that 
during  that  time — that  is,  during  the  time 
they  knew  him — he  was  addicted  to  the  use 
of  morphine,  and  that  the  use  thereof  "at 
times  made  him  dull  and  stupid."    Basing 
their  opinions  upon  these  meager  facts,  the 
two  laymen  tell  us  that  the  appellant  was 
insane.    In  addition  to  their  opinions,  we 
also  have  a  young  doctor,  who,  after  having 
the  foregoing  evidence  detailed  to  him,  also 
is  willing  to  venture  the  opinion  that  tiie 
appellant  was  insane.     There  is  absolutely 
no  evidence  of  any  actual  mental  lesiong  «r 
any  moital  disease  of  vay  kind,  or  of  any 
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hallucinations  or  other  mental  derange- 
ment. 

All  that  we  have  here,  therefore,  to  estab- 
lish  insanity  and  to  overcome  the  le^l  pre- 
anmption  of  sanity,  are  a  few  general 
gnesaea  based  upon  a  few  isolated  facts 
which,  in  and  of  themselves,  do  not  neces- 
sarily point  to  either  insanity  or  to  any 
H>riou8  mental  derangement. 

If  the  evidence  in  this  case,  therefore, 
is  considered  for  the  purpose  of  raising  a 
doubt  of  the  sanity  Oi  appellant,  it  can  be 
considered  for  no  other  purpose  except  to 
show  what  may  be  called  simple  or  general 
insanity.  The  existence  of  mental  lesion, 
disease,  or  other  aberration  cannot  be 
aasnmed  or  inferred,  because  there  is  abso- 
lutely no  evidence  to  support  such  an  infer- 
esce.  Under  such  circumstances,  the  test 
of  responsibility  that  is  applied  by  the  over- 
whelming weight  of  authority  is  substan- 
tially the  one  given  by  the  district  court  in 
this  'xse  in  its  charge  to  the  jury.  That 
test  is  thoroughly  discussed  by  the  authors 
«f  the  following  works:  1  Whart.  Crim. 
Uw,  10th  ed.  §§  50-55;  Whart.  Homicide, 
3d  ed.  §§  537,  53»;  1  Whart.  &  S.  Med.  Jur. 
§  175,  and  cases  there  cited.  See  also  Peo- 
ple T.  Calton,  5  Utah,  468-460,  16  Pac.  902; 
3  Thomp.  Trials,  2d  ed.  §§  636-541,  where 
the  test  is  approved. 

We  need  not  pause  here  to  go  over  the 
reasons  why  the  test  is-  deemed  a  proper 
and  a  practical  one  except  in  those  cases 
where  the  evidence  discloses  some  special 
mental  weakness,  disease,  delusion,  or  ab- 
erration. That  the  test  in  a  case  like  the 
one  presented  by  this  record  is  the  proper 
one  impresses  us  as  clearly  sound,  and  this 
impression  is  not  weakened  after  consider- 
ing counsel's  argument  advanced  in  behalf 
of  their  contention.  They,  in  effect,  argue 
that  if  appellant  was  controlled  by  an  irre- 
sistible impulse  to  commit  the  robbery, — 
that  is,  if  he  did  not  have  the  will  power 
to  resist  the  temptation  or  impulse  to  rob 
or  steal, — then  be  should  be  acquitted, 
although  he  possessed  the  mental  capacity 
to  distinguish  between  right  and  wrong 
with  respect  to  the  homicide.  This,  in  our 
judgment,  is  neither  good  law  nor  good 
sense.  Suppose  A  is  charged  with  the  mur- 
der of  B.,  which  is  committed  because  he 
is  detected  by  B  while  he  was  in  the  act 
of  committing  a  robbery  or  larceny.  Upon 
being,  tried  for  the  murder,  A,  however, 
establishes  by  indubitable  proof  that  for  a 
long  time  prior  to  the  commission  of  the 
larceny  he  was  a  confirmed  kleptomaniac; 
that  is,  that  he  was  afflicted  with  that 
species  of  insanity  which  manifests  itself 
in  an  irresistible  impulse  or  desire  to  steal; 
and  that  he  lacked  the  will  power  to  con- 
trol or  overcome  the  impulse.  Would  this 
IR.A.1916D. 


proof  be  sufficient  to  excuse  the  homicide! 
We  think  not.  In  the  assumed  ease  A  com- 
mitted murder  for  precisely  the  same  reason 
that  appellant  killed  Erickson, — namely,  to 
avoid  apprehension  and  possible  conviction 
for  the  attempted  robbery.  Under  such 
eircuoistances,  the  test  of  mental  responsi- 
bility, therefore,  is  not  whether  the  accused 
is  a  confirmed  thief  and  has  not  the  will 
power  to  resist  theft,  but  it  is  whether  he  had 
the  mental  capacity  to  distinguish  between 
rig^t  and  wrong  with  respect  to  the  act 
with  which  he  is  charged, — in  this  case, 
murder.  According  to  counsel's  theory, 
although  the  accused  may  have  had  ample 
mental  capacity  to  realize  that  it  was 
wrong  to  IdU,  yet,  if  he  was  afflicted  with 
an  irresistible  impulse  to  steal,  he  ought 
to  have  been  acquitted  of  both  crimes.  This, 
in  effect,  would  be  an  inducement  to  every 
thief  to  slay  everyone  who  discovered  a 
theft  committed  by  him. 

There  is  nothing  in  the  evidence  in  this 
case  which  would  have  justified  the  jury  in 
finding  that  appellant  was  afflicted  with  any 
mental  lesion,  disease,  or  weakmiss,  and 
hence  it  was  not  necessary  to  go  into  those 
matters  in  the  charge  in  charging  upon  the 
genera]  subject  of  insanity.  To  bold,  there- 
fore, that  the  court  should  have  charged  as 
contended  by  counsel,  and  that  tlie  refusal 
of  the  court  to  do  so  constitutes  prejudicial 
error,  is  to  disregard  the  evidence  and  the 
reasons  which  require  sudi  a  charge,  and 
further  requires  us  to  assume  facts  and  con- 
ditions not  directly  testified  to  by  anyone 
nor  legitimately  deducible  from  any  facts 
and  circumstances  that  were  testified  to. 
The  court,  in  our  judgment,  in  submitting 
the  question  of  general  insanity  to  the  jury, 
clearly  safeguarded  all  of  appellant's  rights 
in  that  regard. 

We  repeat  that  the  question  here  is  not 
the  abstract  one  whether  the  court  could 
not  have  properly  enlarged  upon  the  differ- 
ent phases  of  insanity  or  mental  weakness, 
but  the  question  we  have  to  meet  is  whether 
the  evidence  required  the  court  to  so  enlarge 
upon  those  subjects,  and  whether,  in  having 
failed  to  do  so,  the  appellant  was  preju- 
diced. We  are  clearly  of  the  opinion  that 
the  appellant  was  not  prejudiced,  and  that 
the  judgment,  therefore,  should  not  be  re- 
versed upon  this  ground. 

When  the  cases  cited  by  counsel  upon 
this  question  are'  analyzed,  it  will  be  found 
that  in  all  of  them  there  were  some  facts 
and  circumstances  which  made  the  doctrine 
contended  for  by  them  applicable  to  some 
extent  at  least.  It  must  be  conceded,  how- 
ever, that  there  are  a  few  cases  which  seem 
to  hold  that  the  doctrine  is  applicable  upon 
a  mere  general  claim  of  insanity,  as  was 
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the  case  in  the  case  at  bar.  We  cannot 
yield  assent  to  such  a  doctrine. 

It  is  further  insisted  that  the  court  erred 
in  refusing  to  charge  the  jury  with  respect 
to  second  degree  murder.  This  question, 
like  the  one  of  insanity,  must  of  necessity, 
to  a  large  extent,  at  least,  be  controlled  by 
our  statute  when  considered  in  connection 
with  the  evidence  adduced  at  the  trial.  In 
this  connection  it  is  contended  that  inas- 
much as  the  information  was  framed  upon 
tlie  theory  of  a  deliberate  and  premeditated 
murder,  and  in  view  that  the  court  sub- 
mitted the  case  to  the  jury  upon  that  theory 
as  well  as  upon  the  statute  which  provides 
that  murder  "committed  in  the  perpetra- 
tion of  or  attempt  to  perpetrate  robbery" 
also  constitutes  murder  in  the  first  degree 
without  deliberation  or  premeditation, 
therefore  the  court  should  also  have  sub- 
mitted the  question  of  second  degree  mur- 
der to  the  jury.  It  is  true  that  the  court 
submitted  the  elements  of  deliberation  and 
premeditation  to  the  jury.  From  that  it 
does  not  follow,  however,  as  contended,  that 
the  court  should  also  have  submitted  the 
question  of  an  unpremeditated  or  second  de- 
gree murder  to  the  jury.  Where  there  was 
some  evidence  in  this  case  from  which  the 
jury  could  have  found  a  deliberate  and  pre- 
meditated murder,  yet  the  jury  would  not 
have  been  justified  in  finding  that  the  mur- 
der in  question  was  not  committed  in  an  at- 
tempt to  perpetrate  a  robbery,  and  upon 
the  latter  question  there  is  not  even  room 
for  doubt  or  conflict.  Under  our  statute  a 
murder  so  committed  constitutes  murder  in 
the  first  degree,  and  legally  can  constitute 
nothing  else.  True,  a  jury  in  any  homi- 
cide case  has  the  power  to  disregard  the 
evidence,  and  may  find  one  who  is  clearly 
guilty  of  first  degree  murder  guilty  of  man- 
slaughter or  acquit  him. 

From  this  it  is  assumed  that,  because  a 
jury  may  do  this,  therefore  a  court  must 
submit  all  the  degrees  of  murder,  and  thus 
give  the  jury  the  right  to  pass  upon  the 
several  degrees  of  murder.  This  contention 
loses  sight  of  the  legal  principle  involved  in 
the  statute  just  referred  to  which  does  not 
segregate  murder  committed  in  the  perpe- 
tration of  or  attempt  to  perpetrate  a  rob- 
bery into  degrees.  While  it  is  true  that, 
under  our  jurisprudence,  a  jury  has  the 
power,  with  or  without  reason,  either  to 
reduce  the  degree  of  the.  crime,  if  it  be 
divided  into  degrees,  or  acquit  the  accused, 
it  does  not  follow  that  a  court  is  bound 
in  effect  to  charge  that  ihey  may  disregard 
the  law,  the  evidence,  and  their  oath  in 
arriving  at  a  verdict.  Neither  is  it  correct 
to  say  that,  by  not  submitting  the  question 
of  second  degree  murder  in  a  case  where 
the  killing  was  perpetrated  in  an  attempt  to 
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rob,  the  court  thereby  in  effect  coerces  the 
jury  to  find  the  accused  guilty  of  murder  in 
the  higher  degree.  Whether  such  might  lie 
the  effect  under  our  statute  depends  upon 
the  evidence.  If  the  evidence  justifipfi  a 
finding  that  the  murder  was  committed  in 
the  perpetration  of  or  attempt  to  perpetrate 
a  robbery,  it  is  the  duty  of  the  court  to 
charge  that,  if  they  find  beyond  a  reason- 
able doubt  that  the  murder  was  "committnl 
in  the  perpetration  of  or  attempt  to  perpe- 
trate a  .  robbery,"  they  should  find  the 
accused  guilty  of  first  degree  murder,  and 
if  the  evidence,  as  in  the  case  at  bar,  does 
not  justify  the  jury  under  their  oaths  to 
find  otherwise,  the  court  need  not  submit  the 
question  of  second  degree  murder  at  all, 
although  it  might  do  so  without  committing 
error  against  the  accused.  In  such  a  case, 
in  merely  charging  on  first  degree  murder 
the  court  does  not,  as  is  ctmtended,  with- 
hold anything  from  the  jury,  but  simply 
charges  the  law.  It  is  the  law  that  fixes 
the  degree  of  the  offense,  and  when  the  facts 
are  not  in  dispute  and  clearly  show  that  the 
murder  in  question  was  committed  as  afore- 
said, the  jury  have  neither  the  legal  nor  a 
moral  right  to  refuse  to  follow  the  law.  and, 
in  refusing  to  do  so,  in  effect  amend  or 
repeal  the  statute. 

Of  course,  if  the  jury  refuses  to  be  bound 
by  either  law  or  fact,  a  court  is  powerless; 
but  the  court  is  not  required  to  partake  of 
the  wrong  and  in  effect  suggest  to  tiie  jurr 
that  they  may  do  what  the  law  docs  not 
sanction.  Here  again  the  question  is  not 
whether  it  would  have  been  improper  for 
the  court  to  have  charged  with  regard  to 
murder  in  the  second  degree,  but  the  quea- 
tion  is  whether,  under  all  the  facta  and  cir- 
cumstances of  this  case  (not  some  other 
case),  the  trial  court  committed  prejudicial 
error  in  refusing  to  so  charge.  Upon  thu 
question  we  are  of  the  opinion  that  then 
was  absolutely  no  evidence,  either  direct  or 
inferential,  which  would  have  justified  t 
finding  by  the  jury  other  than  that  the 
murder  in  question  was  committed  in  an 
attempt  to  perpetrate  a  robbery.  If  tt>i< 
be  correct,  why  submit  a  question  to  the 
jury  upon  which  an  affirmative  finding  can 
in  no  event  be  justified?  Is  not  the  ques- 
tion of  whether  there  is  any  evidence  in 
support  of  any  essential  fact  as  much  a 
question  of  law  in  a  homicide  ease  as  anr 
other?  Must  the  court  in  advance  abdicate 
its  prerogatives  to  the  jury  simply  becau.^ 
that  jury  has  the  power,  and  perhaps  tiM 
inclination,  to  disregard  both  law  and  fact? 
In  this  case  the  jury,  however,  followed  the 
law,  and  in  passing  upon  the  facts  obsprTed 
their  oath,  and  hence  fully  discharged  their 
duty.  Further,  the  case  was  fairly  and  im- 
partially   tried.     What    plausible    reasnn,    | 
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therefore,  can  an  appellate  court  give  for 
interfering  with  the  verdict  and  judgment  t 
Again,  this  case  in  principle  is  not  dis- 
tinguishable  from  State  t.  Thome,  41  Utah, 
414,  126  Pae.  286.  Ann.  Cas.  1915D,  90,  in 
which  we  held  that  under  a  similar  state 
of  facts  the  court  committed  no  error  in 
refusing  to  charge  on  second  degree  murder. 

In  passing  this  point  we  desire  to  say 
that  a  trial  oourt  should,  in  everj  case 
where  there  is  any  direct  or  inferential  evi- 
dence with  respect  to  the  different  dq^ees 
<rf  murder,  charge  the  jury  with  regard  to 
all  the  degrees,  and  this  rule  should  be  fol- 
lowed where  there  may  be  any  doubt  with 
regard  to  whether  the  higher  degree  is  estab- 
lished or  not.  This  is  contemplated  by  oiir 
statute  which  divides  crimes  into  degrees, 
and  which  requires  the  jury  to  iind  in  the 
lesser  d^ree  in  case  of  doubt.  That  statute 
should,  however,  not  be  given  controlling 
e'fect  in  a  case  of  murder  committed  in  the 
perpetration  of  or  attempt  to  perpetrate 
robbery,  because  a  murder  so  committed  is 
not  divisible  into  degrees.  In  such  a 
charge  of  murder  the  killing  was  either  com- 
mitted in  the  perpetration  of  or  attempt 
to  perpetrate  robbery  or  it  was  not.  If  the 
evidence,  as  in  the  case  at  bar,  is  clear 
and  undisputed  that  it  was,  then  the  mur- 
der is  flrst  degree  murder  and  nothing  else, 
and  the  mere  fact  that  the  jury  has  tiie 
power  to  ignore  the  evidence  and  find  other- 
wise does  not  change  the  law.  In  this  ease 
the  jury  was,  by  force  of  the  evidence,  com- 
pelled under  their  oaths  to  And  that  the 
murder  was  committed  in  an  attempt  to  per- 
petrate robbeiy.  By  authority  of  what  law 
or  system  of  logic  could  they  also  l^aUy 
have  found  that  it  was  not  so  committed? 
If  they  could  not  have  so  found  without 
Ignoring  both  law  and  fact,  no  prejudicial 
error  could  have  been  committed  in  not  tell- 
ing them  that  they  might  do  so. 

The  following  cases  are  based  upon  a  stat- 
ute like  ours  with  respect  to  murder,  and 
it  is  accordingly  held  that,  if  the  jury  find 
that  the  murder  was  committed  in  the  per- 
petration of  or  attempt  to  perpetrate  a  rob- 
bery, they  have  no  alternative  save  to  find 
the  perpetrator  guilty  of  murder  in  the  first 
degree:  State  v.  Gray,  19  Nev.  212-218,  8 
Pac.  456;  State  v.  Williams,  28  Nev.  407,  82 
Pac.  353,  and  cases  there  cited.  See  also 
People  V.  Wardrip,  141  Cal.  229,  74  Pac. 
744.  Some  of  the  very  cases  that  counsel 
cite  to  sustain  their  contention  that  the 
court  should  have  charged  the  jury  with 
respect  to  second  degree  murder  hold  di- 
rectly to  the  contrary.  For  example,  in 
Davis  V.  United  States,  165  U.  S.  at  pages 
378  and  379,  41  L.  ed.  764,  17  Sup.  Ct.  Bep. 
302,  Mr.  Justice  Brewer,  in  referring  to 
the  <]uestion  now  under  consideration,  said: 
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"There  was  no  testimony  to  reduce  the 
offense,  if  any  there  was,  below  the  grade 
of  murder.  If  the  defendant  was  sane  and 
responsible,  for  his  actions,  there  was  noth- 
ing upon  which  any  suggestion  of  any  in- 
ferior degree  of  homicide  could  be  made, 
and  therefore  the  court  was  under  no  obli- 
gation (indeed,  it  would  simply  have  been 
confusing  the  minds  of  the  jury)  to  give 
any  instruction  upon  a  matter  which  was 
not  really  open  for  their  consideration." 
So  here:  If  the  jury  believed  that  the  ap- 
pellant fired  the  fatal  shot  and  that  he  was 
mentally  responsible,  then  they  had  no 
choice,  and  it  was  their  sworn  duty  to  find 
him  guilty  of  murder  in  the  first  degree. 

It  is  also  contended  that  the  court  erred 
in  refusing  to  charge  the  jury  that,  if  ap- 
pellant had  abandoned  the  intention  to  rob 
before  he  shot  Erickson,  then  the  killing 
would  not  have  been  committed  in  an  at- 
tempt to  rob,  and  therefore,  unless  it  was 
a  "wilful,  deliberate,  malicious,  and  pre- 
meditated killing,"  the  killing  would  not 
have  been  murder  in  the  first  degree.  The 
court  properly  refused  to  so  charge,  if  for 
no  other  reason  than  that  there  was  no  evi- 
dence whatever  that  appellant  had  volun- 
tarily abandoned  the  attempted  robbery 
before  he  fired  the  fatal  shot.  Indeed,  the 
only  evidence  upon  the  question  is  inferen- 
tial, and  that  is  directly  contrary  to  such 
a  claim.  Upon  this  question  the  cases  last 
above  cited  are  decisive  against  oounsers 
contention. 

Counsel  for  appellant  requested  the  court 
to  charge  the  jury  that  one  who  is  charged 
with  a  criminal  offense  is  presumed  to  have 
a  "good  character  and  reputation."  The 
court  refused  the  request  -in  the  language 
proposed,  but  charged  the  jury  upon  that 
subject  as  follows:  "When  a  person  is 
charged  with  the  commission  of  a  crime, 
the  law  presumes  that  he  is  a  man  of  aver- 
age character,  and  the  failure  to  call  wit- 
nesses to  prove  his  general  good  character 
raises  no  presumption  against  it." 

It  is  now  insisted  that  the  court  erred  in 
giving  the  charge  aforesaid  dnd  in  refusing 
the  proffered  one-  It  is  contended  that  the 
error  consists  in  using  the  qualifying  ad- 
jective "average"  instead  of  "good"  in  defin- 
ing the  presumption  with  respect  to  char- 
acter. It  is  true  that  the  adjective  usually 
used  is  "good."  Many  authorities  are, 
however,  to  the  effect  that  the  law  presumes 
one  accused  of  crime  to  be  possessed  of  a 
fair,  or  ordinarily  fair,  character.  In  the 
case  of  Mullen  v.  United  States,  46  C.  C.  A. 
24,  106  Fed.  894,  cited  by  appellant's  coun- 
sel on  this  point,  in  referring  to  the  pre- 
sumption now  under  consideration,  it  is 
said:  "It  is  in  consonance  with  the  general 
principle  of  law  that  a  man  is  presumed 
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to  stand  ordinarily  well,  and  to  have  at 
least  the  average  qualities  of  morality  and 
good  conduct." 

In  People  v.  Fair,'  43  Cal.  at  page  149, 
Mr.  Justice  Wallace  says  that  the  law  pre- 
sumes everyone  possessed  with  a  "charac- 
ter of  ordinary  fairness."  To  the  same 
effect  is  1  Bishop,  Crim.  Proc.  3d  ed.  § 
1112,  and  Underhill,  Crim.  Ev.  §  76.  While 
perhaps  it  would  have  been  better  if  the 
court  had  used  the  phrase  "good  character," 
yet,  in  view  of  all  that  the  court  said  in 
the  instruction,  the  jury  could  not  have 
been  misled  by  the  use  of  the  word  "aver- 
age." It  seems  clear  to  us  that  the  appel- 
lant could  not  have  been  prejudiced  from 
anything  said  or  omitted,  and  therefore  this 
contention  cannot  prevail. 

Finally  it  is  contended  that  the  court 
erred  in  its  charge  to  the  jury  with  respect 
to  their  right  to  recommend  life  imprison- 
ment in  ease  they  found  appellant  guilty  of 
murder  in  the  first  degree.  The  court,  in 
calling  attention  to  the  statute  upon  that 
subject  which  confei-s  the  right  upon  the 
jury  to  recommend  life  imprisonment  in 
case  they  find  appellant  guilty  of  first  de- 
gree murder,  charged  as  follows:  "In  con- 
sidering this  question  you  are  not  restricted 
by  any  rule  of  law  or  public  policy,  but 
are  entitled  to  decide  the  question  from 
such  considerations  as  may  appeal  to  you 
as  reasonably  and  conscientiously  entitled 
to  be  weighed  in  determining  the  giving  or 
withholding  of  such  recommendation." 

It  is  contended  that  this  charge  is  open  to 
the  same  objection  as  the  one  which  we  con- 
demned in  the  case  of  State  v.  Thome,  39 
Utah,  208,  117  Pac.  58.  This  contention  is 
not  tenable.  The  court  in  this  case  in  no 
way  did,  nor  attempted  to,  direct  or  con- 
trol the  judgment  of  the  jury  in  arriving  at 
a  conclusion  upon  the  question  of  recom- 
mendation. That  is  what  was  attempted  in 
the  Thome  Case,  and  it  was  that  attempt 
which  we  condemned.  While  the  trial 
courts  discharge  their  full  duty  under 
the  statute  when  they  direct  the  attention 
of  the  jury  thereto,  and  state  that  thereun- 
der it  is  their  province  to  make  or  withhold 
a  recommendation  of  Imprisonment  for  life 
in  case  they  find  the  accused  guilty  of  mur- 
der in  the  first  de^ee,  yet  the  mere  fact 
that  a  court  may  say  what  is  said  in  the 
instruction  in  this  case  cannot  have  the 
effect  of  avoiding  the  verdict  and  the  judg- 
ment based  thereon.  To  so  bold  would 
amount  to  a  mere  travesty. 

In  conclusion  we  desire  to  say  that  after 
a  careful  examination  of  the  entire  record 
we  cannot  avoid  the  conclusion  that  the 
appellant  has  had  a  full,  fair,  and  impar- 
tial trial.  Moreover,  all  of  his  rights  have 
been  carefully  safeguarded  at  all  stages'  of 
L.R.A1916D. 


the  trial  by  vigilant  and  able  counsel,  who, 
although  acting  without  any  reward  or 
compensation,  have  manifested  a  most  com- 
mendable interest  in  the  prisoner's  behalf. 
The  judgment  should  be,  and  it  accord- 
ingly is,  afiSrmed. 

Mccarty,  Ch.  J.,  concurring: 

I  fully  concur  in  the  reasoning  of  and 
the  conclusions  reached  by  Mr.  Justice 
Frick  in  the  foregoing  opinion.  In  view  of 
the  importance  of  the  case  I  am  impelled 
to  make  the  following  additional  observa- 
tions: 

The  information  charges,  without  refer- 
ring to  the  burglary  or  robbery,  tliat  the 
defendant  "wilfully,  unlawfully^  felonionsly. 
deliberately,  prem^itatedly  of  his  malice 
aforethouglit,  and  with  a  specific  intent  to 
take  the  life  of  the  said  C.  I..  Erickson," 
shot  and  killed  him.  Second  d^ree  murder 
is  included  in  the  charge  as  alleged.  But 
the  evidence  without  conflict  shows  that  at 
the  time  defendant  fired  the  fatal  shot  be 
was  perpetrating  a  burglary  (Comp.  Laws 
1907,  §  433fl )  and  attempting  to  perpetrate 
a  robbery.  The  evidence  also  shows  that 
the  burglary,  attempted  robliery,  and  homi- 
cide were  so  connected  and  interwoven, 
each  one  with  the  other  two,  that  ther 
constituted  one  transaction.  Comp.  Laws 
1907,  S  4161,  provides,  among  other  things, 
that  murder  when  "committed  in  the  per- 
petration of,  or  attempt  to  perpetrate, 
any  .  .  .  burglary,  or  robbery,  .  .  . 
is  murder  in  the  first  degree."  The 
killing  of  Erickson  was,  therefore,  un- 
der the  circumstances  as  shown  by  the 
undisputed  evidence,  murder  in  the  first 
d^ree,  unless  the  defendant  was,  at  the 
time  he  fired  the  fatal  shot,  insane.  Upon 
this  point,  as  the  record  now  stands,  there 
is  no  room  for  doubt.  The  question  upon 
which  there  seems  to  be  a  ditference  of 
opinion  is  as  to  whether  second  degree 
murder  is  included  in  a  homicide  committed 
in  the  perpetratibn  of  or  attempt  to  per- 
petrate a  burglary  or  robbery.  In  all 
classes  smd  kinds  of  intentional  murder  in 
which  the  crime  is  divided  into  degrees,  the 
element  that  distinguishes  first  degree 
murder  from  murder  in  the  second  degree  is 
the  "premeditation  and  deliberation  with 
whirli  first  degree  murder  is  committed." 
2  Bishop,  Crim.  Law,  7th  ed.  §  728;  21  Am. 
A  Eng.  Enc.  Law,  157;  21  Cyc.  728.  Under 
§  4161,  supra,  murder  committed  in  the 
perpetration  of  any  of  the  felonies  therein 
enumerated  is  murder  in  the  first  degree, 
regardless  of  whether  the  killing  is  pre- 
meditated and  deliberate  or  even  inten- 
tional. The  killing  may  be  accidental,  but 
it  nevertheless  is  murder  in  the  first  degree. 
State  V.  Thome,  39  Utah,  208,  117  Pac.  68. 
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I  am  unable  to  conceive  of  a  ttate  of  facts 
or  circumstances,  and  certainly  none  has 
been  suggested,  under  which  a  murder  com- 
mitted in  the  perpetration  of  or  attempt  to 
perpetrate  any  of  the  felonies  mentioned  in 
§  4161,  supra,  would  or  could  be  leas  than 
murder  in  the  first  degree.  As  I  have 
stated,  the  elements  of  first  degree  murder, 
namely,  prcsjieditation  and  deliberation, 
that  distinguishes  first  degree  murder  from 
second  d^ree  murder,  are  not  essential, 
when  the  crime  is  committed  in  the  perpe- 
tration of  or  attempt  to  perpetrate  any  one 
or  more  of  tbe  felonies  referred  to,  to  make 
the  crime  murder  in  the  first  degree.  21 
Cye.  71»-723;  21  Am.  &  Eng.  Ene.  Law,  167 ; 
State  T.  Thome,  supra.  The  reason  for  the 
rule  is  well  stated  by  the  supreme  court  of 
California  in  the  case  of  People  v.  Milton, 
145  Cal.  16»,  78  Pac.  649,  as  follows:  "In 
thia  [referring  to  the  class  of  murder  com- 
mitted in  the  perpetration  of  or  attempt  to 
perpetrate  arson,  rape,  robbery,  or  bur- 
glary] the  law  has  said  to  the  malefactor: 
If  in  your  perpetration  of  or  attempt  to 
perpetrate  arson,  rape,  robbery,  burglary, 
or  mayhem  you  shall  take  the  life  of  a  fel- 
low being,  intentionally  or  unintentionally, 
your  crime  is  murder  in  the  first  degree. 
The  killing  may  be  wilful,  deliberate,  and 
premeditated,  or  it  may  be  absolutely  acci- 
dental. In  either  case,  you  are  equally 
guilty.  Tbe  elements  of  wilfulness,  deliber- 
ation, and  premeditaticm  are  not  indispen- 
sable to  your  crime.  The  murder,  under 
§  187  of  the  P«ial  Code,  is  established,  in 
that  the  killing  is  unlawful,  it  having  tieen 
perpetrated  in  the  performance  or  attempt 
to  perform  one  of  these  felonies,  and  the 
malice  of  the  abandoned  and  malignant 
heart  is  shown  from  the  very  nature  of  the 
crime  you  are  attempting  to  commit. 
Therefore,  if,  in  perpetrating  arson, 
although  in  the  belief  that  tiie  building  is 
unoccupied,  some  person  within  the  build- 
ing, unknown  to  you,  shall  lose  his  life,  you 
are  guilty  of  murder  in  the  first  degree. 
Or  if,  in  burglariously  entering  premises 
which  you  believe  to  be  unoccupied,  you 
shall  accidentally  take  the  life  of  one  whose 
presence  is  unsuspected  by  you,  still  your 
crime  is  murder  in  the  first  degree.  That 
such  is  the  true  meaning  and  construction 
of  our  statute  there  can  be  no  doubt."  State 
V.  Thorne,  41  UUh,  414,  126  Pac.  286,  Ann. 
Cas.  191dD,  90;  Morgan  v.  State,  61  Xeb. 
672,  71  N.  W.  788;  State  v.  Young,  67  N.  J. 
L.   224,  51   Atl.   939. 

Counsel  for  appellant,  proceeding  upon 
the  theory  that  second  degree  murder  is 
necessarily  included  in  a  homicide  com- 
mitted in  the  perpetration  of  or  attempt  to 
perpetrate  any  of  the  felonies  enumerated ! 
in  §  4161,  supra,  argues  that  in  a  proseeu- 
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tion  for  such  murder  it  is  the  province  of 
the  jury,  under  §  4892,  if  the  defendant  is 
found  guilty,  to  determine  whether  he  is 
guilty  of  first  degree  or  second  degree 
murder.  The  section  referred  to  reads  as 
follows:  "Whenever  a  crime  is  distin- 
guished into  degrees,  );he  jury,  if  they  con- 
vict the  defendant,  must  find  the  degree 
of  the  crime  of  which  he  is  guilty." 

The  difSculty  with  counsel's  position  is 
that,  under  the  plain  provisions  of  §  4161, 
murder  committed  in  the  perpetration  of  or 
attempt  to  perpetrate  any  felony  mentioned 
therein  is  first  degree  murder  only,  and 
that  §  4892  has  no  application.  As  I  have 
suggested,  there  is  no  conceivable  state  of 
facts  or  circumstances  under  which  this 
class  of  murder  can  be  anything  less  than 
murder  in  the  first  degree.  For  illustra- 
tion, take  a  case  in  which  an  incendiary, 
believing  that  a  certain  building,  is  unin- 
habited and  unoccupied,  wilfully  and  mali- 
ciously applies  the  torch  to  it,  and  after  the 
structure  :'s  enveloped  in  flames  he  dis- 
covers that  it  is  occupied  by  a  human  being 
who  is  unable  to  make  his  escape  there- 
from, and  the  incendiary  makes  every  effort 
in  his  power  to  rescue  such  party,  but  is 
unable  to  do  so.  Under  such  circumstances 
the  killing  would  be  murder  in  the  first  de- 
gree. I  think  it  is  plain  that  in  a  homicide 
l)el<Miging  to  this  class  there  is  no  line  of 
demarcation  that  distinguishes  it  into  de- 
grees. If  it  may  be  separated  into  different 
degrees,  where  is  the  line  to  be  drawn  be- 
tween the  first  and  second  degree?  Is  it 
second  degree  murder  when  it  appears  from 
the  evidence  that  the  defendant,  in  the  com- 
mission of  or  attempt  to  commit  one  or 
more  of  the  felonies  mentioned,  had  no  spe- 
cific intent  to  take  human  life,  and  that  the 
killing  was  wholly  accidental?  The  question 
is  answered  by  the  statute,  which  declares 
that  the  killing  of  a  human  being  even 
under  such  circumstances  is  murder  in  the 
first  degree. 

The  Texas  court  of  criminal  appeals,  in 
construing  a  statute  containing  provisions 
which  are  substantially  the  same  as  §§  4161 
and  4892,  supra,  said:  "The  statute,  and 
the  decisions  construing  that  statute,  have 
not  yet  laid  down  the  proposition  that  the 
accused  firing  at  the  intended  victim  in 
eases  of  robbery  and  killing  another  party 
would  reduce  that  killing  to  murder  in  the 
second  degree.  The  shooting  would  still  be 
murder  in  the  first  degree,  because  the  stat- 
ute expressly  says  that  all  murder  in  rob- 
bery or  in  perpetration  of  robbery  would  be 
murd«r  in  the  first .  degree.  This  statute 
eliminates  murder  in  the  second  degree  tn 
homicides  of  this  character."  (Italics 
mine.)  Milo  v.  SUte^  59  Tex.  Crim.  Rep. 
196,  127  S.  W.  1025. 
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True,  the  jury  hare  the  power  in  this 
class  of  homicides  to  find  the  accused  guilty 
of  any  of  the  lower  degrees  necessarily  in- 
cluded in  the  charge  set  forth  in  the  in- 
formation, or  to  acquit  him.  They  may  do 
this  even  though  it  is  conclusively  shown 
by  the  evidence  that  he  is  guilty  of  murder 
in  the  first  degree,  and  there  is  no  evidence 
tending  to  reduce  the  crime  to  a  lower  de- 
gree. But  it  does  not  follow  that  because 
a  jury  have  the  power  to  ignore  the  evi- 
dence, and,  in  violation  of  their  oaths,  to 
bring  about  a  miscarriage  of  justice  by 
refusing  to  do  their  duty,  the  court  should, 
in  its  instructions,  authorize  and  in  a  sense 
invite  them  to  do  bo. 

I  am  clearly  of  the  opinion  that  in  this 
case  the  court  did  not  err  in  refusing  to 
instruct  the  jury  on  the  question  of  nlurder 
in  the  second  degree.  As  I  read  the  record, 
and  understand  the  law  applicable  thereto, 
second  degree  murder  is  not  in  this  case. 
The  defendant,  under  the  undisputed  evi- 
dence, is  either  guilty  of  murder  in  the  first 
degree  or  he  is  not  guilty  at  all  of  the 
crime  of  which  he  stands  convicted.  State 
v.  Thome,  supra. 

Under  §  4336  all  that  was  necessary  for 
the  state  to  prove  in  order  to  establish  first 
degree  murder  was  that  defendant,  while  he 
was  perpetrating  or  attempting  to  perpe- 
trate burglary  or  robbery,  shot  and  killed 
Erickson;  and  the  question  of  whether  the 
killing  was  deliberate,  premeditated,  and 
with  malice  aferethouglit,  or  whether  it 
was  unintentional  on  the  part  of  defendant, 
was  immaterial.  The  court,  by  charging 
the  jury  that  before  the  defendant  could  be 
convicted  of  murder  in  the  first  degree  the 
state  must  prove  beyond  a  reasonable  doubt 
that  the  killing  was  deliberate,  premedi- 
tated, with  malice  aforethought,  and  with 
the  "specific  intent  to  take  the  life  of  said 
C.  L.  Erickson,"  imposed  upon  the  state  a 
greater  burden  to  prove  first  degree  murder 
than  the  law  applicable  to  the  facts  re- 
quired. In  other  words,  the  instruction, 
notwithstanding  the  evidence  conclusively 
shows  that  the  homicide  was  committed  in 
the  perpetration  of  burglary  and  attempted 
robbery,  required  the  jury,  before  they 
oould  legally  convict  the  defendant  of 
murder  in  the  first  degree,  to  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the 
killing  was  wilful,  deliberate,  premeditated, 
and  with  malice  aforethought.  The  charge, 
in  this  regard,  was  therefore  much  more 
favorable  to  the  defendant  than  the  law  and 
the  facts  warranted.  The  contention  seems 
to  be  that  because  the  court  erroneously 
instructed  the  jury  that  in  order  to  convict 
the  defendant  of  murder  in  the  first  degree 
they  must  find  from  the  evidence  beyond  a 
reasonable  doubt  that  the  fatal  shot  was 
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fired  wilfully,  deliberately,  premeditatedly, 
with  malice  aiorethought,  and  with  the  spe- 
cific intent  to  take  the  life  of  Erickson,  the 
court  should  have  committed  further  error 
favorable  to  the  defendant  and  to  the  preju- 
dice <rf  the  state  by  submitting  to  the  jury 
the  question  of  second  degree  murder. 

Moreover,  as  I  read  and  construe  §  4161, 
an   instruction  on   the   question  of   second 
degree  murder  would,  in  effect,  have  with- 
drawn from  the  consideratioB  of  the  jury 
the  question  of  whether  the  homicide  was 
committed  in  the  perpetration  of  burglary 
and   attempted   robbery.     The   court  conld 
not  have  submitted  the  question  of  second 
degree  murder  without  in  effect  annulling 
the  statute.    It  sometimes  happens  that  the 
rapist,  burglar,  robber,  and  incendiary,  in 
perpetrating   or   attempting   to    perpetrate 
one   or  more  of  the  felonies  mentioned  in 
%  4161,  kills,  without  any  specific  intent  so 
to  do,  a  human  being.    The  killing,  as  a 
matter  of  fact,  may  be  wholly  accidental. 
In  such  case  the  killing  is  not  deliberate 
nor     premeditated,     but     is,     nevertheless, 
murder  in  the  first  degree.    Take,  for  exam- 
ple,  a   case  such   as   I   have  suggested,  in 
which  the  court,  in  defining  murder  in  the 
first  degree,  charges  the  jury  in  the  lan- 
guage of  the  statute,  namely,  that  "ev«ry 
murder    .    .    .    committed  in  the  perpetra- 
tion of,  or  attempt  to  perpetrate  any  argon, 
rape,    burglary,   or    robbery,      ...     is 
murder   in  the  first  degree."     §  4161.    It 
must  be  conceded  that,  if  the  statute  is  to 
be  given  any  effect  whatever,  such  instruc- 
tion correctly  defines  murder  of  the  first 
degree  when  the  homicide  is  committed  in 
the  perpetration  of  or   attempt  to  perpe- 
trate any  of  the  felonies  Dkentioned  therein. 
Now  it  is  apparent  that  should  the  court, 
after  giving  the  instruction  suggested,  pro- 
ceed to  define  second  degree  murder,  it  must 
repeat  the  language  of  the  statute  down  to 
and  including  the  words  "in  the,"  and  then 
substitute   the   words   "second   degree"  for 
the  words  "first  degree,"  which  would,  in 
effect,   annul   the   statute,  and,   as   I  have 
stated,  take  from  the  jury  the  question  uf 
first  degree  murder. 

It  is  suggested  that  thwe  is  evidence 
tending  to  show  that  defendant  was  ad- 
dicted to  the  use  of  morphine  or  opium, 
and  that  the  use  of  such  drugs  had  weak- 
ened and  impaired  his  mental  faculties  to 
such  an  extent  as  to  render  him  incapable 
of  deliberation  and  premeditation,  or  of 
forming  a  design  to  kill,  thereby  reducing 
the  crime  from  first  degree  to  second  degree 
murder.  The  court  carefully  and  elabo- 
rately charged  the  jury  on  the  question  of 
insanity,  and  the  defendant's  rights  in  that 
regard  were  carefully  guarded.  Upon  that 
issue  the  court  instructed  the  jury  in  part 
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aa  foUows:  "As  insane  pen  on  is  not  crim- 
inally responsible  under  the  law  for  his 
acts.  The  words  'insane  person'  include 
.  .  .  distracted  persons  and  persons  of 
unsound  mind.  ...  When  evidence  is 
introduced  tending  to  prove  insanity  suffi- 
cient to  raise  a  reasonable  doubt  of  defend- 
ant'»  sanity  at  the  time  of  the  commission 
of  the  act,  then  the  presumption  of  sanity 
ceases,  and  ths  prosecution  is  bound  to 
prove  the  sanity  of  the  accused  beyond  a 
reasonable  doubt.  So  in  this  case,  if  the 
jury,  after  considering  all  the  evidence,  en- 
tertain a  reasonable  doubt  of  the  sanity  of 
the  defendant  at  the  time  of  the  alleged 
offense,  then  he  must  be  acquitted.  .  .  . 
When  the  evidence  is  completed,  and  the 
case  finally  submitted  to  you,  the  defendant 
cannot  he  convicted  of  any  orifne  unless, 
from  all  the  evidence  in  the  case,  taken 
together,  you  are  satisfled,  beyond  a  reason- 
able doubt,  that  the  defendant  was  sane  at 
the  time  the  act  in  question  was  com- 
mitted." < Italics  mine.)  "You  are  in- 
structed that  if  you  are  not  satisfied  from 
a  careful  and  conscientious  consideration 
of  all  the  evidance  in  the  case,  beyond  a 
reasonable  doubt,  tiiat,  at  the  time  of  the 
eommission  of  the  act  charged,  the  defend- 
ant knew  right  from  wrong  with  respect  to 
said  act,  then  you  cannot  find  him  guilty 
of  any  crime;  and  so  far  as  this  case  is 
concerned,  it  is  not  material  what  caused 
such  insanity." 

Assuming,  for  the  sake  of  the  argument, 
that  the  defendant,  without  either  deliber- 
ation or  premeditation,  and  without  form- 
ing a  design  or  intent  to  take  human  life, 
firod  the  fatal  shot  that  killed  Erickson, — 
and  we  may  go  a  strp  farther  and  assume 
that  the  weapon  was  accidentally  dis- 
charged,—the  killing,  nevertheless,  was, 
under  tlie  statute,  murder  in  the  first  de- 
gree, unless  the  defendant,  at  the  time  he 
fired  the  shot,  was  insane.  Of  course,  if  he 
were  insane,  he  could  not  legally  be  con- 
victed of  any  crime.  The  jury,  however, 
found  against  the  defendant  on  the  question 
«f  insanity. 

I  have  examined  the  record  in  this  case 
with  more  than  ordinary  care,  and  am 
forced  to  the  conclusion  that  the  defendant 
had  a  fair  and  impartial  trial,  and  that  he 
was  properly  convicted. 

Straup,  J.,  dissenting: 

Our  statute  (Comp.  Laws  1007,  f  4150) 
defines  murder  to  be  "the  unlawful  killing 
of  a  human  being  with  malice  afore- 
thought." S  4161  defines  the  degrees  of 
murder.  It  is:  "Every  murder  perpetrated 
by  poison,  lying  in  wait,  or  any  other  kind 
of  wilful,  deliberate,  malicious,  and  pre- 
meditated killing;,  or  cranmitted  in  the  per- 
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petration  of,  or  attempt  to  perpetrate,  any 
arson,  rape,  burglary,  or  robbery;  or  per- 
petrated from  a  premeditated  design  un- 
lawfully and  maliciously  to  effect  the  death 
of  any  human  being  other  than  him  who  is 
killed;  or  perpetrated  by  any  act  greatly 
dangerous  to  the  lives  of  others  and  evi- 
dencing a  depraved  mind,  regardless  of 
human  life,— is  murder  in  the  first  degree. 
Any  other  homicide  committed  under  such 
i  circumstances  as  would  have  constituted 
murder  at  common  law  is  murder  in  the 
second  degree." 

The  information  charged  first  degree 
murder  thus:  That  the  defendant  "wil- 
fully, tmlawfulljr,  feloniously,  deliberately, 
premeditatedly,  of  his  malice  aforethought, 
and  with  the  specific  intent  to  take  the  life 
of  the"  deceased,  shot  and  killed  him.  The 
facts  are  referred  to  by  Mr.  Justice  Frick. 
The  state,  as  it  had  the  right  to  do,  went  to 
the  jury  on  two  theories:  One  that  the 
defendant,  in  the  commission  of,  or  attempt 
to  commit,  a  robbery,  shot  and  killed  the 
deceased;  the  other,  that  the  defendant  wil- 
fully, maliciously,  deliberately,  and  pre- 
meditatedly, and  with  tlie  specific  intent  to 
take  the  life  of  the  deceased,  and  as  spe- 
cifically alleged  in.  the  informati<Nn,  shot 
and  killed  him.  Tliere  is  ample  evidence  to 
support  both.  The  court  submitted  the 
case  on  both,  and  in  such  respect  charged 
that,  if  the  jury  found  that  the  defendant, 
in  the  commission  of  or  attempt  to  commit 
a  robbery  or  burglary,  shot  and  killed  the 
deceased,  that  constituted  first  degree 
murder.  It  further  charged  that  "every 
murder  perpetrated  by  poison,  lying  in 
wait,  or  any  other  kind  of  wilful,  deliber- 
ate, malicious,  and  premeditated  killing," 
was  also  first  degree  murder.  The  court  in 
such  particular  and  at  some  length  charged 
what  was  meant  by  the  terms  "wilful," 
"deliberate,"  and  "premeditated."  It  then 
charged  that,  before  the  defendant  could  be 
convicted  of  murder  in  the  first  degree,  the 
state  must  prove  beyond  a  reasonable  doubt 
that  "the  killing  was  unlawful;"  that  it 
was  "delil>erate;"  that  it  was  premedi- 
tated;" that  it  was  "with  malice  afore- 
thought;" and  that  it  "was  with  the  specific 
intent  to  take  the  life  of"  the  deceased. 

The  defendant's  theory  was  that,  by  the 
habitual  and  excessive  use  of  morphine  and 
other  drugs,  his  mental  faculties  were  im- 
paired to  such  an  e.xtent  as  to  render  him 

(1)  wholly  irresponsible  for  his  acts;   or 

(2)  incapable  of  deliberation  and  premedi- 
tation, or  of  forming  or  entertaining  a 
design  or  an  intent  to  kill  or  rob.  Conform- 
ably to  the  first,  he  requested  the  court  to 
charge  that  if  the  jury  found  that  the  de- 
fendant, because  of  an  habitual  use  of  such 
drugs,  had  become  wholly  irresponsible  for 
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hiB  acte,  they  should  acquit  him;  conform- 
ably to  the  second,  that  if  the  jury  found 
"that  the  defendant  was  intoxicated  by  the 
use  of  morphine  or  ottier  drugs  at  the  tine 
of  the  killing,  you  may  take  that  fact  into 
consideration  in  determining  his  condition 
of  mind,  though  such  intoxication  may 
■have  been  voluntary;"  that  "in  this  case, 
if  you  believe  from  a  preponderance  of  the 
evidence  that  the  defendant  was  addicted 
to  the  use  of  morphine  or  opium  or  both, 
and  by  reason  of  the  continued  and  ha- 
bitual use  of  either  or  both  of  such  drugs 
was  brought  or  left  in  such  weakened 
mental  condition  that  he  was  incapable  of 
deliberation  and  premeditation,  as  defined 
in  these  instructions,  he  is  not  guilty  of 
murder  in  the  first  degree."  The  defendant 
also  requested  the  court  to  define  murder  in 
the  second  degree  and  to  submit  such  ques- 
tion to  the  jury.  The  court  refused  to  give 
these  requests. 

Notwithstanding  the  charge,  that  before 
the  jury  could  convict  the  defendant  of  first 
degree  murder  the  state  was  required  to 
prove  that  the  killing  was  unlawful,  wilful, 
deliberate,  premeditated,  with  maHce  afore- 
thought, and  with  the  specific  intent  to 
take  the  life  of  the  deceased,  the  court, 
nevertheless,  refused  to  submit  to  the  jury 
the  question  of  second  degree  murder;  and, 
by  the  charge,  bound  the  jury  to  convict  the 
defendant  of  first  degree  murder,  or  to  find 
him  not  guilty.  The  court  submitted  to 
the  jury  the  question  of  the  defendant's 
insanity  or  irresponsibility,  but  with  the 
direction  that,  "before  the  defendant  can  be 
convicted  of  murder  in  the  first  degree 
upon  the  theory"  that  the  deceased  "was 
killed  by  the  defendant  while  the  defendant 
was  engaged  in  the  perpetration  of  or  at- 
tempt to  perpetrate  a  robbery  or  burglary, 
you  must  be  satisfied  beyond  a  reasonable 
doubt,  from  all  the  evidence  in  the  case, 
that  the  defendant,  at  the  time  of  the  per- 
petration or  attempt  to  perpetrate  said 
robbery  or  burglary,  had  formed  the  in- 
tent to  commit  said  robbery  or  burglary, 
and  that  he  had  the  mental  capacity  to 
distinguish  between  right  and  wrong  with 
reference  to  said  robbery  or  burglary;  and, 
if  you  should  find  from  the  evidence  that 
the  defendant  at  the  time  in  question  had 
not  the  mental  capacity  to  form  an  intent 
to  perpetrate  a  robbery  or  burglary,  then 
you  cannot  convict  him  of  murder  in  the 
first  degree."  The  court  then,  after  charg- 
ing on  burden  of  proof  as  to  the  issue  of 
insanity,  charged  that  "the  test  of  respon- 
sibility for  a  criminal  act  when  insanity  is 
relied  upon  as  a  defense  is  the  capacity  of 
the  defendant  to  distinguish  between  right 
and  wrong  at  the  time  of  and  with  respect 
to  the  act  which  is  the  subject  of  inquiry;" 
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and  if  the  jury  were  "not  satisfied  beyond 
a  reasonable  doubt  that  the  defendant  had 
the  capacity  to  distinguish  between  right 
and  wrong  at  the  time  of  and  with  refer- 
ence to  the  act  in  question,  then  you  cannot 
convict  him." 

The   refusal    of    the    requests,    and    the 
charge  in  the  particulars  referred  to,  pre- 
sent   the    principal    questions    for    review. 
The  most  serious  is  the  refusal  to  submit 
to  the  jury  the  question  of  second  degree 
murder,  and  binding  them,  as  did  the  court, 
to  either  find  the  defendant  guilty  of  first 
degree  murder  or  to  acquit  him.    This  pre- 
sents two  questions:      (1)    May  the  court, 
in  any  case  upon  a  charge  of  first  degree 
murder,  and  upon  a  plea  of  not  guilty  and 
a  trial,  itself,  instead  of  the  jury,  determine 
the  degree  of  murder?     And    (2)   if  so,  is 
this  a  proper  case  in  which  the  court  may 
do  soT  Because  of  our  recent  decision  in  the 
case  of  State  v.  Thome,  41  Utah,  414,  126 
Pac.  286,  Ann.  Cas.  1916D,  90,  where  it  was 
held  that  the  court  in  that  oase  waa  ju«ti- 
fied  in  refusing  to  submit  to  the  jury  the 
question    of    second    degree  murder,   I    ap- 
proach    the     first    with     some     hesitation. 
While  I  think  the  doctrine  in  the  Thorne 
Case  is  stated  too  broadly,  still,  were  it  not 
for  the  second  question,  and  the  extent  to 
which   it  is  here  carried,  I  should  be  in- 
clined   to    yield    assent    without    further 
observations. 

I  have  already  referred  to  the  statute 
defining  murder  and  first  and  second  degree 
murder.  Section  4893  of  the  statute  pro- 
vides that  "the  jury  may  find  tiie  defendant 
guilty  of  any  offense,  the  commission  oi 
which  is  necessarily  included  in  that  with 
which  he  is  charged."  Section  4892,  that 
"whenever  a  crime  is  distinguished  into 
degrees,  the  jury,  if  they  convict  the  defend- 
ant, must  find  the  degree  of  the  crime  of 
which  he  is  guilty."  Section  4906,  that 
"upon  a  plea  of  guilty  of  a  crime  distin- 
guished or  divided  into  degrees,  the  court 
must,  before  passing  sentence,  determine 
the  degree."  Here,  then,  are  express  stat- 
utes which  on  a  plea  of  not  guilty  and  i 
trial,  require  the  jury,  and  on  a  plea  of 
gnilty  the  court,  to  determine  the  degree, 
whenever  a  crime  is  distinguished  into  de- 
grees. Murder,  under  the  statute,  is  dis- 
tinguished "into  degrees."  The  charge  here 
is  murder.  It  is  charged  in  the  first  degree. 
Second  degree  is  "necessarily  included  in" 
the  charge  of  first  degree  murder.  The  one 
is  just  as  much  charged  in  the  informatioD 
as  is  the  other.  I  think  the  statutes  re- 
ferred to  are  peculiarly  applicable  to  * 
charge  of  first  degree  murder.  I  see  no 
license  to  disregard  them  or  to  hold  them 
inapplicable  to  a  charge  of  murder  as  here 
charged,  »  wilful,  deliberate,  malicious,  and 
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premeditated  murder.  Under  Rich  statu- 
tory provisions  I  think  the  great  weight 
of  authority  is  that  upon  an  information  or 
indictment  for  first  degree  murder,  and 
upon  a  plea  of  not  guilty  and  a  trial,  it  is 
the  exclusive  province  of  the  jury  to  deter- 
mine the  degree  of  murder,  not  only  when 
the  charge  or  claim  is  that  the  murder  was 
wilful,  deliberate,  and  premeditated  and 
with  malice  aforethought,  but  »l8o  when 
perpetrated  by  poison,  or  done  in  the  com- 
mission of  or  attemnt  to  commit  felonies 
enumerated  in  the  statute  defining  murder 
in  the  first  degree.  The  cases  so  holding 
are  collected  and  cited  in  notes  to  the  case 
of  State  V.  Phinney,  12  Ann.  Cas.  1081,  and 
12  L..R.A.(N.S.)  035.  The  reasons  for  the 
rule  are  stated  in  those  cases.  Other  cases 
in  support  of  the  rule  are  also  cited  and 
referred  to  by  the  appellant  in  his  brief. 
The  California  and  Nevada  cases  cited  in 
the  prevailing  opinion  do  not,  in  my  judg- 
ment, support  a  contrary  doctrine.  In  19 
Nev.,  cited,  the  question  of  second  degree 
murder  was  not  withheld  from,'  but  was 
expressly  submitted  to,  the  jury.  In  28 
Nev.  and  in  141  and  14.5  Cal.,  cited,  ques- 
tions of  withholding  or  submitting  second 
degree  murder  were  not  involved.  Neither 
is  the  case  of  Davis  v.  United  States,  165 
U.  S.  373,  41  L.  ed.  750,  17  Sup.  Ct.  Rep. 
360,  in  point,  for  there  the  prosecution  was 
under  a  statute  different  from  ours;  one 
where  homicide  was  not  divided  into  de- 
grees of  murder,  as  is  the  case  under  our 
statute,  and  where  there  was  no  statute,  as 
we  have,  "that  whenever  a  crime  is  dis- 
tinguished into  degrees,  the  jury,  if  they 
convict  the  defendant,  nMsk'flnd  the  degree 
of  the  crime  of  which  he  to'gnilty."  There, 
however,  are  cases  supporting  a  contrary 
or  "minority"  rule, — the  rule  stated  in  the 
Thome  Case.  They  are  also  collected  and 
cited  in  notes  in  12  Ann.  Cas.  and  12  I>.K.A. 
(N.S.)  heretofore  referred  to.  Some  of 
them  may  be  distinguished  because  of  dis- 
similar statutes.  Tliat  is  especially  true 
of  the  cases  from  Nebraska  and  New  Jersey. 
There  seem  to  be  no  statutes  in  those  states 
corresponding  with  §§  4892  and  4906  of  our 
statute.  Others  may  be  distinguished  be- 
cause no  request  to  charge  on  second  de- 
gree murder  was  asked.  However,  there 
are  cases  there  cited,  notably  from  Mich- 
igan and  Iowa,  which  apparently  support 
the  rule  laid  down  in  the  Thorne  Case. 

The  ruling  is  here  defended  and  upheld 
upon  the  theory  that  the  evidence  without 
dispute  shows  the  murder  was  committed 
in  the  commission  of  or  attempt  to  commit 
•  robbery;  and,  since  the  statute  declares  a 
murder  so  committed  to  be  murder  in  the 
first  degree,  the  court  was  justified  in  re- 
fusing to  submit  to  the  jury  the  question  of 
L.R.A.1916D- 


I  seooBd  degree  murder,  and  in  giving  the 
binding  instruction  to  convict  the  defend- 
ant of  first  degree  murder  or  to  find  him 
not  guilty.  In  this  no  distinction  is 
drawn  between  a  proper  statement  of  the 
law  and  a  binding  instruction  to  the  jury, 
which  takes  from  them  the  ascertainment 
and  determination  of  the  degree.  Of  course 
a  murder  committed  in  the  commission  of 
or  attempt  to  commit  a  robbery,  or  perpe- 
trated by  poison,  is,  by  the  statute,  declared 
to  be  first  degree  murder;  and  the  jury 
should  be  so  instructed,  and  that,  if  they  so 
find  the  facts  beyond  a  reasonable  doubt, 
to  convict  the  defendant  of  first  degree 
murder.  So,  too,  does  the  statute  declare 
that  "any  other  kind  of  wilful,  deliberate, 
malicious,  and  premeditated  killing,"  or 
"perpetrated  from  a  premeditated  design 
unlawfully  and  maliciously  to  effect  the 
death"  of  a  human  being,  is  also  first  de- 
gree murder.  Declaring  to  the  jury  the 
law  as  to  what  constitutes  first  degree 
murder  is  one  thing;  withholding  from 
them  the  right  to  find  second  degree  mur- 
der, when,  by  the  information,  second' 
degree  as  well  as  first  degree  is  charged,  is 
quite  another  and  different  thing.  Assert- 
ing, as  is  done,  that  since  the  statute  de- 
clares a  "murder  committed  in  the  perpe- 
tration of  or  attempt  to  perpetrate  a 
robbery,"  etc.,  is  first  degree  murder,  and 
if  the  evidence  shows  the  "murder  (defined 
by  the  statute  to  be  'the  unlawful  killing 
of  a  human  being  with  malice  afore- 
thought') was  committed"  that  way,  the 
court  is  not  required  to  submit  to  the  jury 
second  degree  murder,  adds  nothing;  for 
the  statute  as  well  declares  a  "murder  com- 
mitted" under  other  enumerated  circum- 
stances is  also  first  degree  murder.  Yet  it 
is  said  if  the  evidence  shows  a  "murder 
committed"  in  the  perpetration  of  a  rob- 
bery, etc.,  second  degree  murder  need  not 
be  submitted  to  the  jury,  because  the  stat- 
ute defines  that  'to  be  the  first  degree  mur- 
der; but  if  the  evidence  shows  a  "wilful, 
deliberate,  malicious,  and  premeditated" 
murder,  second  degree  murder  should  be 
submitted,  though  the  statute  as  well  de-. 
dares  that  also  to  be  first  degree  murder. 
The  question  is  asked,  how  can  a  murder 
committed  in  the  perpetration  of  a  robbery, 
etc.,  be  second  degree  murder?  As  well  ask 
how  can  a  wilful,  deliberate,  malicious,  and 
premeditated  murder  be  second  degree  mur- 
der? Let  the  thought  be  carried  a  little 
further  by  asking:  How  can  a  guilty  man 
be  innocent?  and  how  can  a  verdict  of  not 
guilty  be  rendered  in  either  supposed  case? 
The  declaration  in  an  early  day  of  Chief 
Justice  Shaw  in  a  criminal  case  (Com.  v. 
Porter,  10  Met.  263)  may  not  be  here 
amis*:     "It  is  the  proper  province  and  duty 
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of  judges  to  consider  and  decide  all  ques- 
tions of  law  which  arise,  and  that  the  re- 
sponsibility of  a  correct  decision  is  placed 
finally  on  them;  that  it  is  the  proper  prov- 
ince and  duty  of  the  jury  to  weigh  and  con- 
sider evidence,  and  decide  all  questions  of 
fact;  and  that  the  responsibility  of  a  cor- 
rect decision  is  placed  upon  them.  And  the 
safety,  efiicacy,  and  purity  of  jury  trial  de- 
pend upon  the  steady  maintenance  and 
practical  application  of  this  principle." 
The  further  observation  is  there  made  by 
him  that  while  it  is  the  duty  of  the  court 
to  declare  the  law  and  the  jury  to  accept  it 
as  so  declared,  they,  nevertheless,  in  a  crim- 
inal case  by  a  general  verdict  "declare  the 
law  as  well  as  the  fact."  And  that  is  our 
statute.  Comp.  Laws  1907,  §  4876.  Every 
first  degree  murder  involves  elements  of  a 
wilful,  deliberate,  malicious  and  premedi- 
tated killing.  On  the  first  appeal  in  the 
Thome  Case,  39  Utah,  208,  117  Pac.  58,  we 
held  that  allegations  in  an  information  of 
an  unlawful,  malicious,  deliberate,  and  pre- 
meditated killing  are  supported  by  proof 
of  a  killing  committed  in  the  perpetration 
of  or  attempt  to  perpetrate  a  robbery,  on 
the  theory  that  a  wilful  and  premeditated 
intent  to  commit  the  felony  is  transferred 
from  that  offense  to  the  homicide  actually 
committed,  and  is  the  legal  equivalent  of 
and  tantamount  to  the  allegations  of  a  wil- 
ful, deliberate,  and  premeditated  killing. 
And  on  no  other  theory  can  such  a  ruling 
be  upheld. 

When,  therefore,  all  the  provisions  of  the 
statute  referred  to  are  considered,  I  see  no 
reason  for  holding  that  when  the  murder  is 
shown  to  have  been  committed  without  dis- 
pute by  poisoning,  or  in  the  commission  of, 
or  attempt  to  commit,  a  felony  enumerated 
in  the  statute  defining  first  degree  murder, 
the  degree  of  murder  is  for  the  court;  but 
when  the  evidence  without  dispute,  and  by 
the  most  positive  and  direct  testimony, 
shows  the  murder  to  have  been  committed, 
not  in  such  manner,  but  by  a  wilful,  deliber- 
ate, malicious,  and  premeditated  killing 
with  malice  aforethought, — a  murder  also 
defined  by  the  statute  to  be  first  degree 
murder, — the  degree  is  for  the  jury.  Under 
the  statute  I  do  not  see  wherein  the  court 
has  any  greater  license  in  the  one  case  than 
in  the  other  to  itself,  instead  of  the  jury, 
determine  the  degree  of  murder.  The  stat- 
ute requiring  the  jury  to  "find  the  degr*e," 
where  the  crime  is  "distinguished  into  de- 
grees," makes  no  such  distinction.  In  con- 
sidering the  power  of  the  court  and  the 
province  of  the  jury  with  respect  to  the 
subject  ill  hand,  we  must  bear  in  mind 
the  well-rccognized  distinction  between  our 
civil  and  criminal  jurisprudence.  In  a  civil 
case,  if  all  the  material  allegations  of  the 
L.R.A.1916D. 


complaint  are  established  by  evidence  with- 
out  dispute,  the  court  is  given  the  power, 
and  it  is  its  duty,  if  requested,  to  direct  a 
verdict  for  the  plaintiff;  and  though  the 
case  under  Euch  circumstances  should  be 
submitted  to  the  jury,  and  a  verdict  never- 
theless rendered  in  favor  of  the  defendant, 
the  court,  on  its  own  motion,  or  upon  the 
plaintiff's,  may  set  the  verdict  aside,  a 
being  against  and  contrary  to  the  evidence. 
The  court  may  not  do  that  in  a  criminal 
case.  Though  all  the  allegations  of  the  in- 
formation or  indictment  be  established  by 
most  direct  and  positive  evidence,  whoilj 
witliout  dispute,  and  though  the  defendant 
offered  no  evidence  whatever,  the  court, 
nevertheless,  may  not  direct  a  verdirt 
against  him;  and  if,  upon  a  submission  of 
the  case,  under  such  circumstances,  a  ver- 
dict is  rendered  in  favor  of  the  defendant, 
which  manifestly  is  contrary  to  and  againsit 
all  the  evidence,  and  wholly  unsupported  by 
it,  still  the  court  may  not,  upon  its  own 
motion  or  that  of  the  state,  and  against  the 
objection  of  the  defendant,  set  the  verdict 
aside. 

Take  the  case  in  hand,  where  it  is  claimed 
the  evidence  without  dispute  shows  first  de- 
gree murder;  and  let  it  further  be  assumed 
that  the  defendant  had  offered  no  evidenre 
of  any  kind,  but  had  rested  when  the  state 
rested,  and  the  jury  had  rendered  a  verdict 
of  not  guilty, — a  verdict,  let  it  be  assumed, 
in  the  very  teeth  of  all  the  evidence,— vet 
the  court  could  neither  on  its  own  motion 
nor  that  of  the  state  have  interfered  with 
it.  This  proposition  is  conceded.  What 
significance  is  to  be  attached  to  it!  That 
the  jury  in  a  criminal  case,  so  far  as  con- 
cerns the  state,  are  not  only  the  judges  of 
the  credibility  of  the  witnesses  and  the 
weight  to  be  given  the  testimony  but  are 
also  the  exclusive  judges  of  the  facts.  Ther, 
as  concerns  the  state,  may  or  may  not 
decide  questions  of  fact  and  find  a  verdict 
conformably  with  the  evidence.  They,  in 
such  respect,  are  given  unlimited  power, 
wholly  uncontrolled  by  the  court,  to  decide 
all  questions  of  fact  and  render  a  verdict 
contrary  to  the  evidence.  It  may  be  said 
the  jury  in  such  case  would  not  properly 
perform  their  duty.  That  is  not  the  point. 
The  pertinent  question  is:  May  the  court 
in  such  case  influence,  coerce,  or  control  the 
jury,  or  interfere  with  their  verdict  when 
so  rendered,  in  the  very  teeth  of  all  the 
evidence?  When  a  jury  in  a  civil  case  ren- 
ders a  verdict  not  conformable  with  and  not 
supported  by  the  evidence,  the  court  may 
interfere  on  its  own  motion,  or  that  of  the 
party  aggrieved.  So  may  it  in  a  criminal 
case  on  behalf  of  the  defendant,  when  a 
verdict  is  rendered  to  his  prejudice,  not 
conformable  with  and  not  supported  by  the 
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evidence,  or  one  against  law.  But,  as  con- 
cerns the  state,  the  court  may  not  interfere, 
though  the  verdict  is  wholly  unsupported 
by,  and  is  contrary  to,  all  the  evidence;  and 
though  the  jury,  in  the  rendition  of  it,  dis- 
regarded both  law  and  evidence. 

It  is  said  in  some  of  the  cases  that,  if  the 
evidence  without  dispute  shows  first  degree 
murder,  the  court  should  not  submit  the 
question  of  second  degree  to  the  jury,  and 
thereby  permit  or  give  them  to  understand 
tliat  they  may  render  such  a  verdict  when 
there  is  no  evidence  to  support  it.  But  in 
such  ease  snch  a  verdict  would  not  be  un- 
supported by  evidence.  It  would  not  only 
amply  support  such  a  verdict,  but  would 
also  support  a  verdict  of  a  higher  d^^ee, — 
of  first  degree  murder.  Evidence  which 
would  support  first  degree,  of  necessity 
must  also  support  second  degree  murder. 
That  is  the  effect  of  the  holding  in  People 
V.  Dillon,  8  Utah,  92,  30  Pac.  150.  If,  how- 
ever, the  argument  is  sound  and  is  carried 
to  a  conclusion,  then  why  sliould  the  court 
submit  a  case  at  all  to  the  jury  when  the 
evidence,  wholly  witliout  dispute,  and  by 
the  most  positive  and  direct  testimony, 
manifestly  shows  murder  in  the  first  degree 
committed  by  the  defendant,  and  no  evi- 
dence whatever  offered  by  him  to  contro- 
vert itf  To  say,  as  is  said  in  some  of  the 
cases,  the  court  is  required  to  submit  the 
case  to  the  jury  to  determine  whether  the 
defendant  committed  the  acts  constituting 
the  charged  offense,  is  to  beg  the  question; 
for  snch  a  contention  assumes  some  conflict 
or  uncertainty  in  the  evidence,  either  with 
respect  to  the  commission  of  the  offense,  or 
as  to  the  person  who  committed  it,  or  that 
such  questions  rest  upon  inferences  and  de- 
ductions, and  not  upon  positive,  direct,  and 
uncontroverted  evidence.  Let  us  adhere  to 
the  admitted  proposition,  the  conceded 
]>remises, — the  defendant's  guilt  of  first  de- 
gree marder,  clearly  shown  by  the  most 
positive  and  direct  evidence,  wholly  without 
conflict.  According  to  all  the  cases,  no 
matter  how  conclusive  may  be  the  evidence 
in  favor  of  the  state  and  against  the  de- 
fendant, the  court,  nevertheless,  upon  a 
plea  of  not  guilty  and  a  trial,  is  bound  to 
let  the  case  to  the  jury.  If  they,  in  such 
case,  have  the  unlimited  power,  wholly  un- 
controlled by  the  court,  to  render  a  verdict 
of  not  guilty,  then  why  have  they  not  the 
same  power  to  render  any  other  verdict 
which,  on  the  information  or  indictment, 
may  be  rendered? 

It  seems  somewhat  of  an  anomaly  to  say 
that  the  jury  have  the  unlimited  power, 
wholly  uncontrolled  by  the  court,  to  render 
a  verdict  of  not  guilty,  in  disregard  of  all 
the  evidence,  but  may  not  render  a  verdict 
of  second  degree  murder  because  the  evi- 
L.R.A.]910n. 


denoe  without  dispute  shows  first  degree 
murder.  What  appears  to  be  a  conclusive 
answer  to  the  contention  is  this:  Had  the 
jury  in  this  case,  notwithstanding  the  court 
by  its  charge  Ixiund  them  to  render  a  ver- 
dict of  first  degree  murder  or  to  find  the 
defendant  not  guilty,  rendered  a  verdict  of 
murder  in  the  second  degree,  what  power 
under  our  Constitution  or  the  statute  had 
the  court,  either  on  its  own  motion,  or  that 
of  the  state,  and  against  the  objection  of  the 
defendant,  to  set  the  verdict  aside  t  None 
whatever.  This  but  shows  that  the  jury,  so 
far  as  concerns  the  state,  had  the  right  and 
power  to  render  any  icind  of  a  verdict 
which,  under  the  information,  could  be  ren- 
dered; and  any  verdict  so  rendered  could 
not,  against  the  defendant's  objection,  be 
questioned  or  assailed  on  the  ground  that  it 
is  against  law  or  the  evidence.  And  if  such 
a  verdict  had  been  rendered,  and  the  court 
were  powerless  to  interfere,  then  what 
right  had  the  court  in  the  first  instance,  on 
the  submission  of  the  ease  to  th(>  jury, 
against  the  defendant's  requests  and  ob- 
jections, to  BO  restrict,  direct,  and  control 
the  jury  as  was  here  done?  The  court  may, 
and  it  is  its  duty  when  requested,  to  inform 
the  jury  of  the  different  verdicts  which,  on 
the  information  or  indictment,  may  be  ren- 
dered. But  the  court  may  not,  against  the 
defendant's  requests  and  objections,  restrict, 
direct,  or  influence  the  jury  as  to  which  of 
such  verdicts  should  be  rendered  by  them. 
And  as  second  degree  murder  is  necessarily 
included  on  the  charge  of  first  degree  mur- 
der, and  as  the  statute  expressly  requires 
the  jury,  not  the  court,  to  determine  the 
degree,  where  the  crime  is  distinguished 
into  degrees,  I  think  the  question  of  second 
degree  murder  ought  to  have  been  sub- 
mitted to  the  jury. 

I  have  thus  considered  the  question  from 
the  standpoint  that  the  evidence  without 
dispute  shows  murder  in  the  first  degree.  I 
shall  now  consider  it  from  the  standpoint 
that  there  is  evidence  to  justify  a  verdict 
of  second  degree  murder.  There  is  evidence 
to  show  that  the  defendant  was  addicted  to 
the  use  of  morphine  or  opium.  The  contro- 
versy in  that  respect  was:  To  what  e.^tent 
had  he  used  such  drugs,  and  what  effect 
had  they  upon  him?  The  contention  of  the 
defendant  was  twofold:  One,  a  destruction 
or  impairment  of  his  mental  faculties  to 
such  an  extent  as  to  render  him  wholly  ir- 
responsible for  his  acts;  the  other,  that  his 
mental  faculties  were  weakened  and  im- 
paired to  such  an  extent  as  to  render  him 
incapable  of  deliberation,  premeditation,  or 
of  forming  a  design  or  intent  to  kill,  there- 
by reducing  the  crime  from  first  degree  to 
second  degree  murder.  The  state  contended 
that  the  defendant,  though  addicted  to  the 
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use  of  the  drugs,  had  not  used  them  to  such 
an  extent  as  to  render  him  either  irrespon- 
sible for  his  acta,  or  inci^able  of  delibera- 
tion or  premeditation  or  of  forming  a  de- 
sign or  intent  to  Icill.  The  court  submitted 
the  case  to  the  jury  on  the  theory  only  o' 
whether  the  defen4ant  was  irresponsible  for 
his  acts;  whether  he  had  the  capacity  to 
distinguish  right  from  wrong  as  to  the  rob- 
l)ery;  whether  he  was  insane.  The  defend- 
ant's evidence  as  to  his  insanity  or  entire 
irresponsibility  was  not  strong.  It,  how- 
ever, is  conceded  to  be  sufficient  to  require 
a  submission  of  such  issue  to  the  jury.  No 
one  has  questioned  that.  If  it  was  so  suffi- 
cient, I  do  not  see  why  the  defendant  was 
not  also  entitled  to  go  to  the  jury  on  the 
theory  of  an  impairment  of  his  mental 
faculties  by  the  use  of  the  drugs  to  such  an 
extent  as  to  render  him  incapable  of  delib- 
eration and  premeditation,  or  of  forming  a 
design  or  an  intent  to  kill. 

The  jury  on  the  evidence,  finding  that  the 
defendant  was  not  wholly  irresponsible, 
might  have  reached  the  conclusion,  had  they 
not  been  directed  against  it,  and  had  the 
question  of  second  degree  murder  been  sub- 
mitted to  them,  that  the  defendant's  mental 
faculties,  because  of  an  habitual  and  ex- 
cessive use  of  the  drugs,  nevertheless,  were 
impaired  to  such  an  extent  as  to  render  his 
capacity  to  deliberate  and  premeditate,  or 
to  form  a  design  or  an  intent  to  kill,  rea- 
sonably doubtful,  and  thus  induced  to  find 
him  guilty  of  second  degree  murder.  And 
had  such  a  verdict  been  rendered,  on  such 
a  theory,  I  do  not  see  how  it  could  be  said  | 
to  be  against,  or  unsupported  by,  evidence, ! 
in  view  of  the  concession  that  there  was  | 
sufficient  evidence  to  carry  the  case  to  the ! 
jury  on  the  issue  of  insanity  and  irrespon- : 
sibility  caused  by  an  excessive  and  habitual 
use  of  the  drugs.  But  the  jury  were  not 
allowed  to  consider  the  effect  of  such  drugs 
upon  the  defendant's  mind  for  the  purpose 
of  determining  whether  lie  had  the  capacity 
to  deliberate,  premeditate,  or  of  forming  an 
intent  to  kill.  And  this,  notwithstanding 
the  court  submitted  to  the  jury  the  ques- 
tion of  first  degree  murder  on  two  theories: 
One,  that  the  murder  was  committed  in  the 
commission  of  or  attempt  to  commit  a  rob- 
bery; the  other,  that  the  killing  was  wilful, 
deliberate,  with  premeditation  and  malice 
aforethought,  and  with  the  specific  intent 
to  take  the  life  of  the  deceased,  and  as  spe- ' 
cifically  in  the  information  charged.  So, 
though  it  be  claimed  that  the  jury,  on  the 
theory  that  the  murder  was  committed  in 
the  commission  of  or  attempt  to  commit  a 
robl>ery,  could  not  consider  the  excessive 
use  of  the  drugs  and  the  effect  they  had 
upon  the  defendant's  mind  except  to  deter- 
mine whether  he  was  wholly  irresponsible, 
L.R.A.1916D. 


they,  nevertheless,  had  tKe  right  to  consider 
such  uae  and  effect  on  the  theory  that  the 
killing  waa  wilful,  deliberate,  and  premed- 
itated. If  not,  then  as  well  say  a  jury  in 
a  charge  of  first  degree  murder,  could  con- 
sider the  defendant's  intoxication  or  the 
effects  of  alcoholism  upon  him,  only  for  the 
purpose  of  determining  whether  be  was  in- 
sane, or  wholly  irresponsible  for  his  acto, 
and  not  whether  he  had  the  capacity  to  de- 
lilwrate  and  premeditate,  and  in  determin- 
ing whether  he  was  guilty  of  first  or  second 
d^^ee  murder.  The  Thome  Case  involved 
no  question  as  to  the  defendant's  mental 
capacity  or  condition.  In  such  respect  this 
case  is  dissimilar  to  that.  So,  upon  the 
evidence,  I  think  the  court  ought  to  have 
submitted  to  the  jury  the  question  of 
second  degree  murder. 

Now,  the  defendant  requested  the  court 
to  charge  that  if  the  jury  found  the  defend- 
ant was  addicted  to  the  use  of  the  drugs, 
they  should  consider  the  effect  thereof, 
whatever  they  might  find  in  such  particu- 
lar, in  determining  his  condition  of  mind 
and  his  capacity  to  deliberate  and  pre- 
meditate. As  has  been  seen,  the  court  re- 
fused this  and  submitted  to  the  jury  the 
consideration  of  the  effect  of  such  drugii 
only  in  determining  whether  the  defendant 
was  capable  of  distinguishing  between  right 
and  wrong  "with  reference  to  the  robbery 
and  burglary"  and  "the  mental  capacity  to 
form  tite  intent  to  perpetrate  a  robbery  or 
burglary."  And  it  is  said  this  is  all  that 
was  necessary  because  the  evidence  show-: 
the  murdet  was  committed  in  that  manner. 
But  that  is  not  the  only  theory  on  which 
the  state  tried  the  case  and  went  to  the 
jury,  and  on  which  the  court,  on  behalf  of 
the  state,  submitted  it  to  them.  The  court 
also  submitted  it  on  the  theory  of  a  wilful, 
deliberate,  malicious,  and  premeditated  kill- 
ing. There,  too,  is  ample  evidence  to 
support  that.  It  about  as  strongly  sup- 
ports the  one  as  the  other.  And  the  court, 
notwithstanding  a  submission  on  the  theorv 
that  the  murder  was  committed  in  the  com- 
mission of  or  attempt  to  commit  a  robbery, 
nevertheless,  in  most  direct  and  positive 
terms,  unqualifiedly  charged  the  jury  that 
before  they  could  convict  the  defendant  ol 
first  degree  murder  the  state  was  required 
to  prove  beyond  a  reasonable  doubt  that  the 
killing  waa  unlawful,  that  it  was  deliberate, 
that  it  was  premeditated,  that  it  was  with 
malice  aforethought,  and  that  it  was  with 
the  specific  intent  to  take  the  life  of  the 
deceased.  Right  or  wrong,  it  was  the  dutr 
of  the  jury  to  accept  that.  Comp.  Laws 
1907,  §  4876.  It  must  be  presumed  tli«t 
they  did  so.  And  therefore,  by  their  ver- 
dict, must  it  also  be  presumed  that  they 
found  the  murder  was  committed  in  such 
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manner  They  could  not  have  done  other- 
wise without  disobeying  the  charge  in  such 
particular.  It  is  eaid  this  charge,  though 
no  complaint  is  made  of  it  by  eitlier  party, 
and  though  it  is  not  before  us  for  review, 
is  wrong;  and  then  is  it  asserted  tJiat  the 
claim  is  made  further  error  should  have 
been  committed  by  submitting  second  de- 
gree murder.  The  proDosltion  to  be  demon- 
strated is:  Was  or  was  not  the  court  re- 
quired to  submit  to  the  jury  second  degree 
murder?  If  the  conclusion  that  to  submit 
such  question  would  have  been  error  is  to 
be  taken  as  the  major  premise  of  the  syllo- 
gism, or  the  negative  assumed  of  tiie  propo- 
sition Bought  to  be  proved,  then,  of  course, 
there  is  nothing  to  demonstrate.  For,  when 
it  is  once  assumed,  or  the  conclusion  is 
reached,  that  to  submit  such  question 
would  have  been  error,  all  argument  must 
cease.  No  matter  what  we  may  think  of 
the  charge  submitting  to  the  jury  the 
question  of  a  deliberate,  malicious,  and  pre- 
meditated murder,  and  requiring  the  jury 
to  find  that  kind  of  a  murder  to  conviet  the 
.defendant  of  first  degree  murder,  it  never- 
theless, Uiicomplained  of  by  either  party, 
was  g^ven  as  the  law  of  the  case  which  the 
jury  were  required  to  accept  and  to  render 
a  verdict  accordingly;  and  the  presumption 
that  they  did  so  must  equally  be  indulged 
whether  the  charge  is  riglit  or  wrong,  favor- 
able or  unfavorable  to  the  defendant  or  the 
state.  The  information  in  express  terms 
charged  a  deliberate,  malicious,  and  pre- 
meditated murder.  Under  that  information 
the  state  could  prove  the  commission  of 
such  a  murder  or  one  committed  in  the  per- 
petration of  a  felony.  It  was  to  its  advan- 
tage to  go  to  the  jury,  as  it  did,  on  both 
theories.  And  since  the  court  submitted  to 
the  jury  the  question  of  a  deliberate,  mali- 
cious, and  premeditated  murder,  and  re- 
quired the  jury  to  find  that  the  murder 
was  committed  in  such  manner  before  they 
could  convict  the  defendant  of  first  degree 
murder,  then,  it  seems  to  me,  must  it  neces- 
sarily follow  that  the  court  ought  also  to 
have  submitted  the  question  of  second  de- 
gree murder  and  the  effect,  if  any,  the  use 
of  the  drugs  had  on  the  defendant's  mental 
capacity  and  condition  to  deliberate  and 
premeditate.  To  escape  this  conclusion 
must  it  be  presumed  that  the  jury  did  not 
obej  the  positive  and  oommanding  language 
of  the  court  as  to  the  finding  of  a  deliberate, 
malicious,  and  premeditated  murder  before 
they  could  convict  the  defendant  of  first 
degree  murder, — that  they  did  not  consider 
such  question  so  submitted  to  tliem,  and 
did  not  find  that  the  murder  was  so  com- 
mitted,— or  else  must  there  be  a  different 
finding  made  on  the  record  that  the  murder 
wag  not  committed  in  such  manner,  but  in 
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the  commission  of  or  attempt  to  commit  a 
robbery?  I  think  we  may  not  do  either. 
We  may  not  in  a  civil,  much  less  a  crim- 
inal, case,  try  it  de  novo  on  the  record,  and 
treat  as  found  that  which  may  be,  or  even 
ought  to  liave  lieen,  found. 

There  is  another  question  of  less  moment, 
— the  charge  with  respect  to  the  test  of 
insanity  or  irresponsibility.  The  court 
charged:  "The  test  of  irresponsibility  for 
a  criminal  act,  when  insanity  is  relied  upon 
as  a  defense,  is  the  capacity  of  the  defend- 
ant to  distinguish  between  right  and  wrong 
at  the  time  of  and  with  respect  to  the  act 
which  is  the  subject  of  inquiry." 

This  thought  is  repeated  several  times  in 
other  portions  of  the  charge.  Tlie  defend- 
ant, by  his  request,  asked  the  court  to  also 
embody  the  additional  element  of  "sufficient 
will  power  to  govern  his  action"  and  to 
"resist  impulses  to  commit  crime."  The 
refusal  to  so  charge  is  also  complained  of. 

Insanity  or  mental  unsoundness  embraces 
many  different  species.  In  some  cases  t)ic 
subject,  because  of  a  diseased  or  disordered 
mind,  lacks  intelligence  and  the  power  to 
reason — to  think  rationally.  Such  a  person 
is  therefore  incapable  of  comprehending  the 
nature  and  quality  of  an  act  done,  and  of 
distinguishing  between  right  and  wrong 
with  respect  to  it.  When  such  is  the  par- 
ticular form  of  malady  the  test  is,  as  was 
charged:  Did  the  defendant  have  the 
capacity  to  understand  the  nature  and 
quality  of  the  act,  and  to  distinguish  be- 
tween right  and  wrong  with  respect  to  it? 
Many  cases  so  hold.  But  it  also  is  well 
recognized  in  medical  jurisprudence  that 
one  may  be  capable  of  understanding  the 
nature  and  quality  of  an  act  and  know  that 
it  is  morally  wrong  or  unlawful,  yet,  under- 
standing this,  may,  because  of  a  diseased, 
impaired,  or  deranged  mind,  lack  will  power 
and  ability  to  choose  and  to  control  con- 
duct, or  actions,  in  the  light  of  his  under- 
standing and  intelligence.  In  such  case  the 
true  test  is  not  capacity  merely  to  distin- 
guish between  the  rightfulness  and  wrong- 
fulness of  an  act  committed,  but  also  suf- 
ficient will  power  to  choose  whether  he  shall 
do  or  refrain  from  doing  it.  Many  cases 
so  hold.  Lack  of  will  power  may  be  caused 
not  only  by  mania,  hallucinations,  or  irre- 
sistible impulses  to  commit  crime,  or  other 
maladies  impelling  violence  or  impulses  to 
commit  crime,  but  also  by  maladies  of  a 
negative  character  showing  inability  to 
control,  to  govern  generally,  to  choose,  to 
will.  It  is  common  knowledge  that  that 
portion  of  the  brain  which  is  concerned  with 
the  will  may  be  so  diseased  or  impaired  as 
to  destroy  will  power,  and  yet  the  person 
may  not  be  possessed  of  mania,  hallucina- 
tions, or  irresistible  impulses.  I  see  no 
39 
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evidence  that  the  defendant  was  possessed 
of  "irresistible  impulses  to  commit  crime," 
or  that  his  malady  was  of  such  a  character 
or  took  such  a  form.  The  court,  there- 
fore, was  not  required  to  embody  such  an 
element  in  the  charge  in  stating  the  test 
of  insanity.  But  I  think  there  is  evidence 
of  a  malady,  if  any  at  all,  involving  a  dis- 
eased or  an  impaired  will  power.  Again,  it 
is  common  knowledge  that  the  general 
effect  of  an  excessive  and  habitual  use  of 
morphine  and  opium  is  to  impair,  and  in 
some  instances  to  wholly  destroy,  will 
power.  It  is  this  faculty  which  usually  is 
first  affected  by  the  use  of  such  drugs.  Evi- 
dence of  this  was  also  given  at  the  trial. 
We  are  therefore  concerned  with  a  malady 
which  involves  not  only  tiie  faculty  to  think 
rationally,  and  to  reason,  and  the  capacity 
to  understand  right  from  wrong,  but  also 


the  faculties  of  the  will,  the  capacity,  the 
power,  to  choose,  to  govern,  and  to  control 
conduct  and  actions.  In  view  of  this  I 
think  the  court  in  its  charge  too  much  re- 
stricted the  test,  and  ought  to  have  charged 
substantially  as  was  charged  and  approved 
in  the  case  of  Davis  v.  United  States,  165  U. 
S.  373,  41  L.  ed.  760,  17  Sup.  Ct.  Rep.  360, 
and  in  accordance  with  the  doctrine  stated 
in  State  v.  Reidell,  9  Houst.  (Del.)  470, 
14  Atl.  5S0,  and  supported  by  many  other 
cases,  when  the  particular  malady  involves 
or  affects  will  power. 

Petition  for  rehearing  denied  July  3, 
1913. 

Petition  for  writ  of  certiorari  to  Supreme 
Court  of  the  United  States  denied  Septem- 
ber 12.  1914. 


Annotation — ^Effect  of  statutory  declaration  that  murder  conunltted  by 
certain  means,  or  in  commission  of  felony,  shall  be  murder  in  fint 
degree,  upon  right  of  Jury  to  pass  iq>on  degree. 


This  annotation  is  supplementary  to 
that  appended  to  State  v.  Phinney,  12 
L.B.A.(N.S.)  935,  on  the  same  subject; 
and  as  is  the  case  there,  is  confined  to  the 
question  as  to  the  right  of  the  jury  to  de- 
termine the  degree  of  guilt  of  one  on 
trial  for  a  murder  committed  by  means 
of  poison,  lying  in  wait,  or  in  the  perpe- 
tration or  attempt  to  perpetrate  rape, 
robbery,  burglary,  or  while  committing 
a  felony,  which  is  declared  by  statute 
to  be  murder  in  the  first  degree;  and 
does  not  include  the  right  of  the  jury  to 
determine  the  d^ree  where  the  element 
of  deliberation  and  premeditation  is  es- 
sential to  a  conviction  of  murder  in  the 
first  degree. 

As  shown  by  the  earlier  note  and  the 
following  cases,  the  decisions  are  not  of 
one  accord  upon  this  question,  some  hold- 
ing, like  State  v.  Mewhinnet,  ante,  590, 
that  the  statute  precludes  the  jury  from 
determining  the  degree  of  guilt,  while 
others  hold  to  the  contrary. 

The  statutory  power  to  convict  of  a 
lesser  degree  of  crime  than  that  charged 
does  not  apply  in  case  of  one  chained 
with  murder  in  the  perpetration  of  a 
burglary,  since  such  a  homicide  is  mur- 
der in  the  first  degree,  regardless  of  in- 
tent. People  v.  Schleiman  (1910)  197 
N.  Y.  383,  27  L.E.A.(N.S.)  1075,  90  N.  E. 
950,  18  Ann.  Cas.  588. 

And  where  one  accused  of  homicide  is 
guilty  of  murder  in  the  first  deg^ree,  if 
guilty  at  all,  the  court  should  not  in- 
struct the  jury  upon  the  lesser  degrees 
of  the  crime.    (N.  Y.)  Ibid. 

In  State  v.  Spivey  (1909)  151  N.  C. 
676,  65  S.  E.  995,  it  appearing  that  the 
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homicide  was  done  only  in  one  of  t^o 
ways,  by  lying  in  wait,  or  in  an  attempt 
to  commit  arson,  the  doing  of  which  in 
either  way  the  statute  declared  to  be 
murder  in  the  first  degree,  it  was  held 
that  a  charge  that  the  verdict  must  be 
either  guilty  of  murder  in  such  degree 
or  not  guilty  was  proper;  and  that  a 
statute  giving  the  jury  in  a  murder  case 
the  power  by  their  verdict  to  determine 
the  decree  gave  them  no  discretion  in 
the  matter. 

In  Strong  v.  State  (1914)  —  Ark.  — , 
169  S.  W.  1189,  an  instruction  in  con- 
formity with  the  proof  and  with  the 
statute  prescribing  that  "all  murder 
which  shall  be  committed  in  the  perpe- 
tration of  or  attempt  to  perpetrate  arson, 
rape,  robbery,"  etc.,  "shall  be  deemed 
murder  in  the  first  degree,"  was  sus- 
tained. 

In  Williams  v.  State  (1891)  30  Ter. 
App.  354, 17  S.  W.  408,  the  refusal  of  the 
trial  court  to  charge  the  jury  upon  mur- 
der in  the  second  degree  was  sustained 
because  all  the  evidence  showed  that  the 
murder  was  committed  in  the  perpetra- 
tion of  robbery,  and  a  murder  so  com- 
mitted is  expressly  made  by  statute  per 
se  murder  in  the  first  degree. 

But  in  Burton  v.  Com.  (1908)  108  Vs. 
892,  62  S.  E.  376,  it  was  decided  that  on 
an  indictment  for  murder  a  verdict  for 
manslaughter  would  not  be  set  aside  at 
the  instance  of  the  accused  because  the 
evidence  shows  "murder  by  lying  in  wait," 
which  the  statute  declares  to  be  murder 
in  the  first  degree,  since  other  statutes 
allow  juries  a  certain  degree  of  lati- 
tude and  discretion  in  applying  the  law 
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to  the  facts  and  fixing  the  degree  of 
guilt  of  one  convicted  of  crime.  The 
oourt  said:  "Our  jurisprudence,  in  this 
and  in  other  respects,  may  be  amenable 
to  criticism  of  schoolmen  and  logicians, 
but,  subjected  to  the  test  of  actual  ex- 
perience, it  has  appeared  in  practice  to 
be  well  that  the  law,  after  framing 
definitions  and  formulating  rules  of 
conduct,  should  allow  to  courts  and 
juries,  in  their  application  and  en- 
forcement, a  certain  latitude  and  dis- 
cretion. And  so  it  comes  to  pass  that  a 
man  may  be  indicted  for  murder  of  the 
first  d^iree  by  the  various  means  em- 
braced in  the  statute,  the  evidence  ad- 
duced may  tend  to  the  proof  of  the  of- 
fense named  in  the  indictment,  and  none 
other,  and  yet  the  jury,  acting  under 
this  discretion  with  which  they  have  been 
clothed  by  the  law,  may  find  the  offender 
guilty  of  a  less  offense.  And  it  is  well 
in  practice  that  it  should  be  so,  else,  ow- 
ing to  the  tenderness  of  juries  and  their 
reluctance  to  impose  the  highest  penalty, 
many  crimes  would  go  wholly  unpun- 
ished, and  thus  the  rigor  of  the  law 
would  tend  rather  to  the  promotion  than 
to  the  prevention  of  crime." 


And  in  State  v.  Bobbitt  (1908)  215  Mo. 
10, 114  S.  W.  511,  it  was  deoided  that  al- 
though a  homicide  occurs  in  the  per- 
petration of  or  in  the  attempt  to  perpe- 
trate arson,  robbery,  etc.,  designated  by 
the  statute  as  murder  in  the  first  d^ree, 
the  defendant  may,  nevertheless,  be 
tried  and  found  guilty  of  murder  in  the 
second  degree. 

In  State  v.  Rogers  (1905)  129  Iowa, 
229,  105  N.  W.  455,  the  court,  in  this 
connection,  said:  "Appellant  contends 
that  Forney  was  killed  in  an  attempt  to 
commit  robbery,  and  therefore  the  perpe- 
trator of  the  crime  was  guilty  of  murder 
in  the  first  degree,  or  was  entitled  to  an 
acquittal,  and  that  the  jury  should  have 
been  so  instructed.  See  Code,  §  4728; 
State  V.  Smith  (1897)  102  Iowa,  656,  72 
N.  W.  279.  Even  if  this  were  so,  it 
might  not  follow  that  submission  of  the 
issue  as  to  his  guilt  of  murder  in  the 
second  degree  was  an  error  prejudicial 
to  the  defendant.  Upon  that  question 
the  court,  in  State  v.  Bertoch  (1900)  112 
Iowa,  195,  83  N.  W.  967,  where  poison 
was  alleged  to  have  been  administered, 
was  equally  divided."  W.  W.  A. 
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H.  T.  *  0.  COMPANY,  Respt., 

V. 

J.  W.  WHITFJIOUSE  and  Wife,  Appts. 

(—  Utah,  — ,  154  Pac.  950.) 

Covenant  —  warranty  ^  married  wom- 
an —  running  with  land. 

The  covenant  of  a  married  wornun  who 
rigns  a  warranty  deed  of  her  husband's  real 
estate  merely  to  convey  her  dower  interest 
does  not  run  with  the  land  so  as  to  be  en- 
forceable by  a  remote  grantee. 
For  other  cases,  see  Covenants  and  Condi- 
tions, III.  c,  S,  in  Dig.  1-52  N.  B. 

(January  S,   1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Judicial  District  Court  for 
Tooele  County  in  plaintiff's  favor  in  an 
action  brought  to  reoorer  damages  for  an 
alleged  breach  of  warranty  of  title  to  cer- 
tain land  conveyed  luder  contract  by  de- 
fendants to  a  trustee  of  the  plaintiff 
corporation.     AfiSrmed  on  condition. 

Statement  by  McCarty,  J.: 
Plaintiff,  a  corporation,  brought  this  ac- 
tion to  recover  damages   from  defendants 


Note. —  As  to  right  of  remote  grantee  to 
sue  for  breach  of  covenant  when  covenantor 
had  neither  title  nor  possession,  see  anno- 
tation following  this  case,  post,  613. 
L.R.A.1916D. 


for  the  alleged  breach  of  warranty  of  title 
to  200  acres  of  land  situated  in  Tooele 
county,  Utah,  which  land  was,  on  February 
7,  1906,  conveyed  under  contract  by  the 
defendants  to  Theodore  Schulte,  trustee,  for 
Joseph  H.  Kurd,  J.  B.  Taylor,  and  Walter  A. 
Cooke.  From  a  judgment  rendered  in  favor 
of  the  plaintiff,  defendants  prosecute  this 
appeal. 

The  contract  under  which  the  land  was 
conveyed,  so  far  as  material  here,  is  as  fol- 
lows: 

This  agreement  made  this  29th  day  of 
January,  A.  D.  1906,  by  and  between  Jere- 
miah W.  Whitehouse,  of  Lincoln,  Tooele 
county,  Utah,  party  of  the  first  part,  and 
Theodore  G.  Schulte,  of  Salt  Lake  City, 
Utah,  party  of  the  second  part,  witnesseth 
that  the  party  of  the  first  part  agrees  to 
sell,  and  the  party  of  the  second  part  to 
purchase,  all  of  the  following  described  real 
property,  situate  in  Tooele  county,  Utah, 
namely  [describing  the  land],  for  the  sum 
of  twenty-seven  hundred  fifty  ($2,750)  dol- 
lars, payable  twelve  hundred  ($1,200)  dol- 
lars cash  at  the  date  hereof,  receipt  of 
which  is  hereby  acknowledged,  and  the  bal- 
ance of  fifteen  hundred  fifty  ($1,550)  dol- 
lars, payable  twelve  hundred  ($1,200)  dol- 
lars on  or  before  August  1,  1906,  and  three 
hundred  fifty  ($350)  dollars  on  or  before 
October  1,  1906.  The  party  of  the  second 
part  also  agrees  to  pay  the  balance  due  the 
state  of  Utah  on  the  said  southeast  quarter 
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and  the  east  half  of  the  southwest  quarter 
of  section  20,  in  township  3  south  of  range 
3  west,  Salt  Lake  meridian. 

It  is  hereby  further  mutually  understood 
and  agreed  that  the  aforesaid  premises 
shall  be  conveyed  by  warranty  deed,  and 
that  the  party  of  the  first  part  and  his  wife 
will  execute  such  warranty  deed,  and  that 
the  same  shall  be  placed  in  escrow  with 
some  bank  or  other  depositary  to  be  agreed 
upon,  to  be  delivered  upon  the  payment  of 
said  sum  of  fifteen  hundred  fifty  ($1,S50) 
dollars,  balance  of  the  aforesaid  purchase 
price  thereof.     .     .     . 

In  witness  whereof  the  said  parties  of 
the  first  and  second  part  have  hereunto 
set  their  hands  the  day  and  year  first 
above  written. 

Jeremiah  W.  Whitehouse. 
Theodore  G.  Schulte. 

On  September  17,  1906,  Schulte.  at  the 
request  of  his  beneficiaries,  Ilurd,  Taylor, 
and  Cooke,  conveyed  to  plaintiff  by  war- 
ranty deed  the  above-mentioned  200  acres 
of  land. 

At  the  time  tKe  foregoing  contract  was 
entered  into  and  the  deeds  referred  to  were 
executed,  the  land  was,  and  since  October 
31,  1904,  had  been,  encumbered  by  a  cer- 
tain agreement  in  writing  entered  into  be- 
tween the  defendants  and  one  Catherine 
Le  Vine  and  Elizabeth  R.  Pratt,  by  which 
the  defendants  agreed  to  sell  and  convey  to 
Le  Vine  and  Pratt,  and  they  agreed  to 
purchase  from  defendants,  for  the  sum  of 
$2,000,  the  200  acres  of  land  described  in 
the  deed  herein  mentioned  from  defendants 
to  Schulte.  Suit  was  brought  against  the 
Whitehouses  in  the  district  court  of  Tooele 
county  for  the  specific  performance  of  the 
last-mentioned  contract.  Schulte  was  made 
a  party  defendant.  The  plaintiff  herein, 
grantee  and  assignee  of  Schulte,  was  later 
on  substituted  as  defendant  in  lieu  of  and 
in  the  place  and  stead  of  Schulte.  A  trial 
was  had,  and  from  the  judgment  rendered 
in  favor  of  the  Whitehouses  denying  spe- 
cific performance,  the  cause  was  brought  to 
this  court  on  appeal.  This  court,  after 
considering  the  questions  presented  by  the 
appeal,  remanded  the  cause,  with  directions 
to  the  trial  court  to  set  aside  the  judgment 
theretofore  rendered  and  to  enter  judgment 
decreeing  a  specific  performance  of  the  last- 
mentioned  contract.  For  a  more  detailed 
statement  of  the  facts  concerning  the 
making;  of  that  contract,  and  of  the  suit 
brought  thereon,  we  invite  attention  to  the 
case  of  Le  Vine  v.  Whitehouse,  37  Utah 
260,  109  Pac.  2,  Ann.  Cas.  1912C.  407. 

The  court  in  the  case  at  bar  found,  and 
the  record  shows,  that  the  district  court, 
in  pursuance  of  the  remittitur  and  the 
L.R.A.1916D. 


directions  of  this  court  in  the  case  above 
mentioned,  rendered  and  entered  judgment 
against  the  Whitehouses  and  the  plaintiff 
herein  for  a  specific  performance  of  thr 
agreement,  "adjudging  that  defendants  and 
each  of  them  (and  particularly  the  plain- 
tiff herein)  should  execute  and  deliver  to 
said  Le  Vine  and  said  Pratt  a  good  and 
sufficient  conveyance  in  fee  conveying  ths 
fee  simple  title  to  t^e  tract  of  land  (200 
acres)  described  in  said  agreement,  .  .  . 
and  that  thereupon,  by  virtue  of  said  de- 
cree, and  the  proceedings  taken  therein, 
.  .  .  plaintiff  herein  .  .  .  was  evict- 
ed and  ousted  from  the  possession"  of  the 
premises  (the  200  acres  of  land),  and  ever 
since  has  been,  and  is  now,  dispossessed  of 
the  same. 

The  court  also  found,  and  the  evidence 
supports  the  findings:  "That  at  the  time 
of  entering  into  the  said  agreement  of 
January  29,  1906,  between  the  said  Theo- 
dore 6.  Schulte  and  the  defendant  J.  W. 
Whitehouse,  the  said  200  acres  of  Und, 
from  the  possession  of  which  the  plaintiff 
herein  was  ousted  as  aforesaid  by  the  said 
Catherine  E.  Le  Vine  and  Elizabeth  R. 
Pratt  by  virtue  of  the  aforesaid  judgment 
and  decree  of  this  court,  was  valued,  and 
it  was  agreed  that  the  same  should  be 
taken,  at  and  for  the  sum  or  price  of  $10 
per  acre,  or  a  total  of  $^,000  for  the  ssid 
200  acres,  and  that  the  same  was  at  said 
time  and  ever  since  has  been,  and  still  is. 
of  said  value,  .  .  .  which  was  paid  by 
the  said  Theodore  G.  Schulte  and  his  bene- 
ficiaries hereinbefore  referred  to.  That  do 
part  of  the  purchase  price  paid  by  the  said 
Schulte  and  his  said  beneficiaries  to  the 
defendants  herein  has  been  repaid  to  them 
or  either  of  them,  or  to  the  plaintiff'  here- 
in, and  no  part  of  the  damage  arising  by 
reason  of  the  defendants'  breaches  of  naid 
contract  and  of  the  warranty  and  cove- 
nants in  said  warranty  deed  conveying  tlie 
said  200  acres  of  land,  excepting  that  tho 
plaintiff  received  from  the  said  Catherine  £■ 
Le  Vine  and  Elizabeth  R.  Pratt  the  sum 
of  $617.23,  and  which  was  paid  on  the  16th 
day  of  July,  1010,  .  .  .  and  excepting 
the  further  sum  of  $100  paid  on  the  17tii 
day  of  February,  1911,  and  $400  paid  on 
the  5th  day  of  June,  1913,  and  for  which 
the  defendants  are  entitled  to  credit  up- 
on the  amount  of  said  damages  suffer(>d  by 
the  plaintiff  by  reason  of  said  breaelies  of 
the  terms  and  covenants  of  said  deed  and 
agreement,  and  that,  after  crediting  all  of 
said  sums,  there  is  due  to  the  plaintiff  from 
the  defendants,  and  the  plaintiff  is  entitled 
to  recover  from  the  defendants  as  damages 
and  for  principal  and  interest,  coats,  and 
attorneys'  fees  suffered,  paid  out,  and  ex- 
pended, the  sum  of  $1,720.83." 
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Messrs.  Hancock  &  Barnes,  for  appel- 
lants : 

Rescission  of  a  eontraot  cannot  be  done 
in  part. 

Cole  T.  Smith,  26  Colo.  50ft,  58  Pac.  1086; 
Hynee  v.  Packard,  92  Tex.  .44,  46  S.  W. 
562;  Phillips  T.  Reichert,  17  Ind.  120,  79 
Am.  Dee.  463;  Hoffman  v.  Kirby,  136  Cal. 
26,  68  Pac.  321;  Slocum  v.  Bracy,  55  Minn. 
249,  43  Am.  St.  Bep.  400,  56  N.  W.  826; 
Clifton  V.  Jackson  Iron  Co.  16  Am.  St.  Bep. 
621,  note;  3  Page,  Contr.  2101;  2  Suther- 
land, Damages,  606;  Carter  t.  Beck,  40  Ala. 
699. 

The  judgment  against  defendant  Ettie 
Whitehouse  is  erroneous. 

Mygatt  V.  Coe,  124  N.  Y.  212,  11  L.RA. 
660,  26  N.  E.  611 ;  Van  Amburgh  v.  Kramer, 
16  Hun,  205;  2  Washb.  Real  Prop.  4th  ed.  p. 
284;  Cole  V.  Hughes,  64  N.  Y.  444,  13  Am. 
Rep.  611;  O'Brien  ▼.  Evans,  107  :Mich.  623, 
05  N.  W.  571. 

ATr.  Joseph  H.  Hord  for  respondent. 

AfcCarty,  J.,  delivered  the  opinion  of  the 
court: 

There  are  numerous  assignments  of  error. 
The  only  assignment,  however,  we  deem  of 
sufficient  importance  to  consider,  is  the  one 
in  which  the  findings  of  fact,  conclusions 
of  law,  and  the  judgment  are  assailed, 
wherein  it  is  held  that  Ettie  Whitehouse  is 
liable  under  the  covenant  of  warranty  oon- 
ta,ined  in  the  deed  from  the  Whitehouses  to 
Theodore  Schulte  executed  February  7, 
1900. 

Plaintiff's  evidence  shows  that  Mrs. 
Whitehouse  was  not  a  party  to  the  trans- 
actions leading  up  to,  and  which  culmi- 
nated in,  the  making  of  the  contract  under 
which  the  deed  was  executed,  and  that  she 
was  not  known  "at  all  in  the  transaction" 
prior  to  the  execution  of  the  deed.  The 
evidence,  without  conflict,  shows  that  she 
signed  the  deed  merely  as  the  wife  of  Jere- 
miah Whitehouse,  and  that  she  had  no  title 
to,  or  estate  in,  the  land  conveyed,  except 
the  contingent  interest  created  by  Comp. 
Laws.  19k)7,  §  2826,  which,  so  far  as  ma- 
terial here,  provides:  "One  third  in  value 
of  all  the  legal  or  equitable  estates  in  real 
property  possessed  by  the  husband  at  any 
time  during  the  marriage,  and  to  which 
the  wife  had  made  no  relinquishment  of  her 
rights,  shall  be  set  apart  as  her  property  in 
fee  simple  if  she  survive  him." 

The  rule,  as  declared  by  the  great  weight 
of  authority,  seems  to  be  that  a  covenant 


sioU'  of,  nor  title  to,  the  land  conveyed,  docs 
not  run  with  the  land,  and  that  the  right 
to -recover  on  the  covenant  belongs  only- 
to  the  grantee  to  whom  it  is  made.  Id 
other  words,  a  warranty  by  one  who  is  a 
stranger  to  the  title,  and  not  in  possession 
of  the  land  conveyed,  is  a  personal  cove- 
nant and  does  not  pass  to  a  subsequent 
grantee,  except  by  assignment.  In  this 
case  there  was  no  assignment  from  Schulte 
to  the  plaintiff. 

In  Jones  on  Real  Property,  vol.  1,  §  942, 
the  author  says:  "A  covenant  ^ill  not  run 
with  the  land  unless  there  is  either  mu- 
tuality or  succession  of  interest.  Privity 
of  contract  is  sufficient  between  the  imme- 
diate parties,  but  there  must  be  privity  of 
estate  to  carry  the  benefit  of  the  covenant 
to  subsequent  owners  of  the  property  to 
which  the  covenant  relates."  11  Cyc.  1100; 
Mygatt  v.  Coe,  124  N.  Y.  212,  11  L.RAl. 
646,  26  N.  E.  611;  Mygatt  t.  Coe,  142  N.  Y. 
78,  24  L.RJI.  850,  36  N.  E.  870;  Pyle  v. 
Gross,  02  Md.  132,  48  Atl.  713;  Bull  v.  Bei- 
scker,  16  N.  D.  200,  14  L.R.A.(N.S.)  614,  113 
N.  W.  870. 

We  also  invite  attention  to  an  instructive 
note  in  14  L.H.A.(N.S.)  514,  to  the- last  case 
cited,  in  which  the  annotator  cites  and  re- 
views numerous  decisions  wherein  the  doc- 
trine herein  announced  is  upheld. 

We  are  of  the  opinion,  and  so  hold,  that 
plaintiff,  under  the  admitted  facta,  is  not 
entitled  to  recover  i^inst  Ettie  White- 
house  on  her  covenant  of  warranty  to 
Schulte.  The  cause  is  therefore  remanded, 
with  directions  to  the  trial  court  that,  in 
case  the  plaintiff  shall,  within  fifteen  days 
after  notice  of  the  remittitur,  file  with  the 
clerk  of  the  court  its  consent  in  writing 
to  a  modification  of  the  findings  of  fact, 
conclusions  of  law,  and  judgment,  to  con- 
form with  the  views  herein  expressed,  the 
judgment  will  stand  affirmed  as  to  Jere-' 
miah  Whitehouse,  each  party  to  pay  his 
own  costs  on  this  appeal.  Should  plaintiff 
fail  to  file  with  the  clerk  of  the  trial  court 
his  consent  in  writing  to  a  modification  of 
the  findings  of  fact,  conclusions  of  law,  and 
judgment  within  fifteen  days  after  receiv- 
ing notice  of  the  remittitur,  the  trial  court 
is  directed  to  grant  a  new  trial;  appellants 
to  recover  their  taxable  costs  on  this  ap- 
peal. 

Straup,   Ch.  J.,  and  Frick,   J.,  concur 

Petition  for  rehearing  denied  Jamiary  15, 
1916. 


of  warranty  by  one  having  neither  posses- 
Annotation — Rig:ht  of  remote  grantee  to  sue  for  breach  of  covenant  when 
covenantor  had  neither  title  nor  possetsion. 

This  note  is  supplemental  to  the  note  I  where  the  earlier  cases  are  collected. 
to  Ball  V.  Beiseker,  14  L.R.A.(N.S.)  514,  Since  the  earlier  note  only  one  case  in 
L.R.A.1016D. 
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point  besides  H.  T.  &  C.  Co.  v.  White- 
house,  ante,  611,  has  been  found. 

In  Coleman  v.  Lucksinger  (1909)  224 
Mo.  1,  26  L.R.A.(N.S.)  934,  123  S.  W. 
441,  where  the  defendant,  having  no  ti- 
tle, conveyed  to  B  with  covenants  of 
seisin  and  warranty,  and  B  conveyed  to 
the  plaintiff  with  special  warranty, 
neither  B  nor  the  plaintiff  ever  having 
been  in  actual  possession  of  the  land,  it 
was  claimed  by  the  defendant  that,  con- 
ceding all,  the  covenants  were  broken 
when  made,  and  that  neither  title  nor 
possession  passed  from  the  defendant  to 
B  nor  from  B  to  the  plaintiff,  then  there 
was  no  privity  of  contract  between  the 
plaintiff    and    the    defendant,    and    the 


plaintiff  could  not  maintain  the  action. 
But  it  was  held  that  the  covenant  of  sei- 
sin ran  with  the  land  and  that  the  plain- 
tiff might  sue  upon  it. 

While  without  the  scope  of  this  note, 
an  interesting  case  up>on  privity  in  re- 
covery upon  covenants  is  Merchants' 
Union  Trust  Co.  v.  New  Philadelphia 
Graphite  Co.  (1912)  —  Del  —,  83  AtL 
520,  where  it  was  held  that  a  Pennsyl- 
vania mortgagee,  having  no  title  to  the 
land  nor  estate  in  it  before  sale  and  en- 
try, had  no  privity  with  the  lessee  of 
the  mortgagor's  grantee,  nor  could  it 
enforce  the  covenant  in  his  lease  to  pay 
rent.  B.  B.  B. " 


UTAH  SUPREHi:  COURT. 

CLEOPHA  JEPPSEN,  Appt., 

V. 

ANTON  JENSEN,  Respt. 

(—  Utah,  — ,  165  Pac.  429.) 

Fright  —  recover 7  for  injuries  caused 
by. 

1.  Damages  may  be  recovered  for  injuries 
from  fright  due  to  the  defendant's  wilful, 
wanton,  and  malicious  acts  in  using  abusive 
language  to  plaintiff's  husband  in  her  pres- 
ence, and  threatening  to  kill  him  with  a 
weapon  which  defendant  pointed  at  him. 
Par  other  caset,  tee  Fright,  in  Dig.  1-52 

N.  8. 
Trial  ^  wilful  acts  —  question  for  court. 

2.  The  court  cannot  say  as  matter  of  law 
that  the  acts  of  one  in  using  abusive  lan- 
guage to  another  and  pointing  a  weapon 
at  him  with  a  threat  to  kill  were  not  wil- 
ful and  wanton  within  the  rule  permitting 
recovery  for  injuries  resulting  from  fright 
caused  by  such  acts. 

For  other  otuee,  »ee  Trial,  II.  c,  8,  e,  in 
Dig.  l-St  N.  8. 

(February  8,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Box  Elder 
County  granting  a  nonsuit  in  an  action 
brought  to  recover  damages  for  alleged 
injuries  from  fright  due  to  defendant's  wil- 
ful, wanton,  and  unlawful  acts.  Reversed. 
The  facts  are  stated  in  the  opinion. 
Messrs.  Johnson  &  Johnson,  for  appel- 
lant: 


Recovery  may  be  had  for  injuries  result- 
ing from  fright  or  terror. 

Watkins  v.  Kaolin  Mfg.  Co.  131  N.  C. 
536,  60  L.R.A.  617,  42  S.  E.  983,  13  Am. 
Neg.  Rep.  197;  Gulf,  C.  &  S.  F.  R.  Co.  v. 
Hayter,  93  Tex.  239,  47  L.R.A.  325,  77  Am. 
St.  Rep.  856,  54  S.  W.  944,  7  Am.  Heg.  Rep. 
359;  Purcell  v.  St  Paul  City  R.  Co.  48 
Minn.  134,  16  L.R.A.  203,  60  N.  W.  1034. 

Where  the  conduct  of  the  defendant  has 
been  wilful  and  wanton  a  recovery  may  be 
had. 

Preiser  v.  Wielandt,  48  App.  Div.  569,  62 
N.  Y.  Supp.  890,  7  Am.  Neg.  Rep.  568;  Mav 
v.  Western  U.  Teleg.  Co.  157  N.  C.  418,  37 
L.R.A.(N.S.)  912,  72  S.  E.  1069;  Harlets 
V.  Southwest  Missouri  Electric  R.  Co.,  123 
Mo.  App.  22,  99  S.  W.  793;  Green  v.  Shoe- 
maker, 111  Md.  69,  23  L.R.A.(N.S.)  667, 
73  Atl.  688;  Dunn  v.  Western  U.  Teleg.  Co. 
2  Ga.  App.  848,  59  S.  E.  189;  Brownback  v. 
Frailey,  78  111.  App.  262;  Williams  v.  Un- 
derhill,  63  App.  Div.  223,  71  N.  Y.  Sopp. 
291. 

Plaintiff's  own  personal  legal  rights  hare 
been  invaded,  and  it  is  a  cruel  and  inhuman 
refinement  to  say  that  she  is  not  entitled 
to  recover  not  only  compensation,  but  exem- 
plary damages. 

Lesch  V.  Great  Northern  R.  Co.  97  Minn. 
503,  7  L.R.A.(N.S.)  93,  106  N.  W.  955: 
Watson  V.  Dilte,  116  Iowa,  249,  57  L.KA. 
569,  93  Am.  St.  Rep.  239,  89  N.  W.  1068: 
Hill  V.  Kimball,  76  Tex.  210,  7  L.R.A.  618, 
13  S.  W.  59;  Engle  v.  Simmons,  148  Ala. 
92,  7  L.R.A.(N.S.)  96,  121  Am.  St.  Rep.  59, 
41  So.  1023,  12  Ann.  Cas.  740. 


Note.  —  The  right  to  recover  for  physical 
injury  resulting  from  fright  caused  by  a 
wrongful  act  is  treated  in  the  notes  to  Hus- 
ton v.   Freemansburg,   3  L.R.A.(N.S.)    49; 


caused  by  an  assault,  where  no  bodily  in- 
jury is  inflicted,  is  discussed  in  the  note  to 
Small  V.  Lonergan,  25  L.R.A.(N.S.)   976. 
The  question,   as  affecting  specifically  a 


Chittick  V.  Philadelphia  Rapid  Transit  Co.  i  carrier's   liability   to   a   passenger,   is  dis- 


22  L.R.A.(N.S.)  1073;  and  Conley  v.  United 
Drug  Co.  L.R.A.1915D,  830. 

The  right  to  recover  for  mental  anguish 
L.R.A.1916D. 


cussed  in  the  note  to  Cheapeake  &  O.R.C0 
V.  Robinett,  45  L.R.A.(N.S.)  433. 
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Messrs.  B.  C.  Call  and  George  Halver- 
Bon,  for  respondent: 

The  evidence  fails  to  disclose  any  action- 
able damages,  or  any  cause  of  action  against 
the  defendant. 

Gaskins  t.  Runkle,  25  Ind.  App.  584,  58 
N.  E.  740;  Kalen  t.  Terre  Haute  &  I.  R. 
Co.  18  Ind.  App.  202,  63  Am.  St.  Rep.  343, 
47  N.  E.  6»4;  White  v.  Sander,  108  Mass. 
296,  47  N.  E.  90,  2  Am.  N^.  Rep.  573; 
Spade  T.  Lynn  &  B.  R.  Co.  168  Mass.  285, 
38  L.R.A.  512,  60  Am.  St.  Rep.  393,  47  N. 
E.  88,  2  Am.  Neg.  Rep.  566,  172  Mass. 
488,  43  L.R.A.  832,  70  Am.  St.  Rep.  298, 
52  N.  E.  747,  5  Am.  Neg.  Rep.  367;  Smith 
V.  Postal  Teleg.  Cable  Co.  174  Mass.  676, 
47  L.R.A.  323,  75  Am.  St.  Rep.  374,  65  N. 
£.  380,  7  Am.  Neg.  Rep.  54;  Braun  v. 
Craven,  175  111.  401,  42  L.R.A.  199,  51  N. 
E.  657,  6  Am.  Neg.  Rep.  15 ;  Renner  v.  Can- 
field,  36  Minn.  90,  1  Am.  St.  Rep.  654,  30 
N.   W.  435;   Phillips  ▼.  Dickergon,  86   111. 

II,  28  Am.  Rep.  607;  Mitchell  v.  Rochester 
R.  Co.  151  N.  Y.  107,  34  L.R.A.  781,  56 
Am.  St.  Rep.  604,  45  N.  E.  354,  1  Am.  Neg. 
Rep.  121;  Lee  v.  Burlington,  113  Iowa,  356, 
86  Am.  St.  Rep. '379,  85  N.  W.  618;  Nelson 
V.  Crawford,  122  Mich.  466,  80  Am.  St  Rep. 
577,  81  N.  W.  335;  Ewing  v.  Pittsburgh.  C. 
C.  &  St.  L.  R.  Co.  147  Pa.  40,  14  L.R.A. 
666,  30  Am.  St.  Rep.  709,  23  Atl.  340:  Hus- 
ton T.  Freemansburg,  212  Pa.  548,  3  L.R.A. 
(N.S.)  49,  61  Atl.  1022;  Bucknam  v.  Great 
Northern  R.  Co.  76  Minn.  373,  79  N.  W. 
98,  6  Am.  Neg.  Rep.  302;  Haas  v.  Metz,  78 

III.  App.  46;  Mahoney  v.  Dankwart,  108 
Iowa,  321,  79  N.  W.  134,  6  Am.  N^.  Rep. 
278;  Sanderson  t.  Northern  P.  R.  Co.  88 
Minn.  162,  60  LJl.A.  403,  97  Am.  St.  Rep. 
509,  92  N.  W.  542;  Miller  v.  Baltimore  & 
O.  S.  \V.  R.  Co.  78  Ohio  St.  309,  18  L.R.A. 
(N.S.)  949,  125  Am.  St.  Rep.  699,  85  N.  E. 
499;  Kagy  v.  Western  U.  Teleg.  Co.  37  Ind. 
App.  73,  117  Am.  St.  Rep.  278,  76  N.  E. 
792. 

Frlck,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  the  defendant  to 
recover  damages  for  allied  injuries  to  her 
health  and  nervous  system  which  she 
alleged  were  sustained  through  defendant's 
wilful,  wanton,  and  unlawful  acts.  In  view 
that  the  complaint  is  assailed  as  insufficient 
in  substance,  we  shall  set  it  forth  at  large. 
It  reads  as  follows:  "Plaintiff  complains 
and  alleges:  (1)  That  she  now  is  and  was 
at  all  the  times  herein  alleged,  a  married 
woman,  residing  with  her  husband,  Reuben 
Jeppsen,  and  three  children,  in  Mantua,  Box 
Elder  county,  Utah.  (2)  That  in  the  night- 
time of  the  Ist  day  of  October,  1914,  at 
about  the  hour  of  8:30  of  the  evening  of 
said  day,  the  said  defendant  came  to  the 
home  of  this  plaintiff  and  knocked  at  the 
L.R.A.1916D. 


I  door,  and  when  plaintiff  opened  the  same, 
said  defendant  entered  the  room  in  which 
she,  her  said  husband,  and  children  were, 
and  then  and  there  wilfully,  wantonly,  mali- 
ciously, and  without  regard  to  the  rights 
of  this  plaintiff,  began  and  did  curse  and 
abuse  plaintiff's  husband,  and  then  and 
there  drew  a  pistol  from  his  pocket  and 
pointed  the  same  over  and  across  plaintiff's 
shoulder,  and  threatened  to  shoot  and  kill 
her  said  husband;  that  said  defendant 
remained  in  said  room  for  a  long  time,  to 
wit,  about  fifteen  minutes,  though  often 
begged  and  requested  by  this  plaintiff  to 
leave  the  same,  and  during  all  of  said  time, 
in  a  loud  and  threatening  voice,  and  with 
vile  and  abusive  language,  threatened  to 
shoot  and  kill  her  said  husband,  and  after 
leaving  said  room  said  defendant  returned 
and  was  prevented  from  re-entering  the  same 
only  by  this  plaintiff  closing  and  fastening 
the  doors  of  said  room;  that  plaintiff  about 
six  weeks  before  had  been  confined  in  child- 
birth, and  was  still,  as  a  result  thereof,  in 
delicate  health,  all  of  which  defendant  well 
knew.  (3)  That  by  reason  of  said  wilful, 
wanton, 'and  malicious  conduct  of  said  de- 
fendant, this  plaintiff  became  greatly  fright- 
ened and  terrified,  so  that  at  the  time  said 
defendant  returned  to  re-enter  said  room,  as 
hereinbefore  alleged,  she  fell  in  a  swoon  or 
faint,  and  was  attacked  by  a  nervous  chill, 
and  her  nervous  system  so  gave  way  and 
she  became  prostrated  so  that  she  was  con- 
fined to  her  bed  for  the  greater  part  of  two 
days,  and  ever  since  said  time  she  has  been 
in  a  highly  nervous  state  and  condition,  so 
that  she  does  not  sleep  well  and  is  easily 
disturbed  and  frightened  by  any  unusual 
noise  or  occurrence.  (4)  That  by  reason  of 
the  said  wilful,  wanton,  and  malicious  lan- 
guage, acts,  and  conduct  of  said  defendant, 
this  plaintiff  has  been  damaged  in  the  sum 
of  $10,000." 

Judgment  is  prayed  for  the  amount  of 
the  damages  alleged.  The  defendant  an- 
swered the  complaint,  admitting  that  plain- 
tiff is  a  married  woman,  etc.,  and  that  he 
called  at  her  home  on  the  night  stated,  and 
denied  all  other  allegations  of  the  com- 
plaint. When  the  case  came  on  for  trial, 
the  plaintiff  produced  evidence  that  fully 
supported  every  material  allegation  of  the 
complaint.  Indeed,  the  testimony  of  the 
plaintiff  and  that  of  her  husband,  given  on 
direct  examination,  respecting  defendant's 
conduct,  threats,  and  abusive  language,  is 
even  stronger  than  the  allegations  of  the 
complaint.  At  the  conclusion  of  plaintiff's 
evidence  defendant  moved  for  a  nonsuit,  the 
grounds  of  which,  stating  them  in  the  lan- 
guage of  his  counsel,  are  as  follows:  "(1) 
That  no  actionable  damages  were  shown; 
(2)  that  the  complaint  fails  to  state  a 
cause  of  action;  and  (3)  that  the  evidence 
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failed  to  show  any  cause  of  action  against 
the  defendant." 

The  court  sustained  the  motion,  and 
plaintiff  assigns  the  ruling  as  error.  In 
view  that  we  have  been  forced  to  find  that 
all  of  the  material  allegations  of  the  com- 
plaint are  amply  supported  by  competent 
evidence,  the  first  question  to  be  determined 
is  whether  the  complaint  states  a  cause  of 
action. 

Defendant's  counsel  contend  that,  inas- 
much as  the  alleged  injuries  were  caused 
from  terror  or  fright  alone,  withoiit  bodily 
contact,  and  that  the  alleged  threats  or 
assault  were  neither  intended  to  be  nor 
were  directed  against  the  plaintiff  person- 
ally, therefore  the  case  stated  in  the  com- 
plaint comes  within  the  rule  that  no 
recovery  is  permitted  where  the  alleged  in- 
juries are  caused  alone  by  terror  or  fright. 
Upon  the  other  hand,  plaintiff's  counsel  con- 
tend that  this  case  falls  within  the  rule  of 
wilful  or  wanton  and  intentional  wrong- 
doing committed  by  the  wrongdoer.  Under 
such  circumstances  counsel  contend  that  the 
authorities  permit  a  recovery,  althoijgh  the 
alleged  injuries  or  diseases  complained  of 
are  the  result  of  fright  or  terror  alone.  In 
the  case  of  Brownback  ▼.  Frailey,  78  111. 
App.  262,  the  allegations  of  the  complaint 
were  substantially  the  same  as  in  the  case 
at  bar.  The  only  difference  between  the 
complaint  in  that  case  and  the  one  before 
us  is  that  the  alleged  assault  and  threats 
in  that  case  were  directed  against  the  plain- 
tiff, although  her  husband,  who  was  absent, 
seems  to  have  been  the  inciting  cause  there- 
of, the  same  as  here.  We  can  see  no  legal 
distinction  from  the  standpoint  of  civil  re- 
dress between  making  an  assault  upon  the 
plaintiff  and  making  one  in  her  presence 
upon  her  husband.  The  case  of  Hill  v. 
Kimball,  76  Tex.  210,  7  L.R.A.  618,  13  S.  W. 
59,  is  very  much  in  point  upon  that  precise 
question.  In  that  case  the  assault  was  not 
made  upon  the  plaintiff,  a  woman,  but  upon 
others  in  her  presoice,  and  the  court  there 
did  not  discover  any  reason  why  she  should 
not  recover.  In  the  following  cases  recov- 
eries were  held  authorized  under  facts  and 
circumstances  which,  in  our  judgment,  can- 
not legally  be  distinguished  from  those  in 
the  caae  at  bar,  namely:  Preiser  v. 
Wielaridt,  48  App.  Div.  569,  62  N.  Y.  Supp. 
890,  7  Am.  Neg.  Rep.  558;  May  v.  Western 
U.  Tel^.  Co.  157  N.  0.  416,  37  L.R.A.(N.S.) 
912,  72  S.  E.  1059;  Harless  v.  Southwest. 
Missouri  Electric  R.  Co.  123  Mo.  App.  22, 
99  S.  W.  793;  Dunn  v.  Western  U.  Teleg. 
Co.  2  Ga.  App.  845,  59  S.  E.  189;  Brown- 
back  V.  Frailey,  supra;  Williams  v.. Under- 
bill, 63  App.  Div.  223,  71  N.  Y.  Supp.  291; 
Watson  V.  Dilte,  116  Iowa,  249,  67  L.R.A. 
559,  93  Am.  St.  Rep.  239,  89  N.  W.  1068; 
Hill  V.  Kimball,  supra;  and  Engle  v.  Sim- 
L.R.A.1916D. 


mbns,  148  Ala.  92,  7  L.R.A.(N.S.)  96,  1«1 
Am.  St.  Rep.  59,  41  So.  1023,  12  Ann.  Cas. 
740.  Counsel  for  plaintiff  have  also  cited, 
several  cases  where  recoveries  are  permitted 
in  what  are  called  negligence  cases.  The 
negligence  in  those  cases  was  so  gross,  how- 
ever, that  the  acts  may  well  have  been  char- 
acterized as  wanton  and  wilful.  We,  how- 
ever, do  not  refer  to  those  cases.  We  do 
not  deem  it  necessary  to  review  the  fore- 
going cases.  We  shall,  however,  make  a 
few  excerpts  from  the  opinions  to  show  the 
principle  upon  which  the  decisions  are 
based.  In  Preiser  v.  Wielandt,  48  App.  Dir. 
669,  62  N.  Y.  Supp.  890,  7  Am.  Neg.  Rep. 
558,  it  is  squarely  held  that  the  general  rule 
that  no  recovery  is  permitted  for  mere 
fright  "does  not  include  cases  of  wanton 
wrongs  nor  apply  to  acts  of  trespassers." 
In  Harless  v.  Southwest.  Missouri  Electric 
R.  Co.,  the  court,  in  the  course  of  the  opin- 
ion, said:  "The  instructions  for  plaintiff 
permitted  a  recovery  for  fright,  mental 
suffering,  and  anguidi.  The  defendant  as- 
sails the  propriety  of  such  instructions  on 
the  ground  that,  where  there  is  no  bodily 
hurt,  mental  anguish  and  fright  are  not 
elements  of  damage.  That  is  the  law  in 
cases  of  mere  negligence  [citing  cases].  But 
in  cases  where  the  'wrongful  act  is  occa- 
sioned by  offensive,  insulting,  and  hnmili- 
ating  conduct,  or  where  the  act  itself  is 
wilful  and  inhuman,  such  elements  enter 
into  the  damages  which  may  be  recovered 
[citing  cases]." 

In  Dunn  v.  Western  U.  Teleg.  Co.  2  Ga. 
App.  846,  59  S.  E.  189,  the  supreme  court  of 
Georgia  states  the  rule  in  the  headnote 
thus:  "While  mental  suffering,  unaccom- 
panied by  injury  to  purse  or  person,  affords 
no  basis  for  an  action  predicated  upon 
wrongful  acts,  merely  negligent,  yet  such 
damages  may  be  recovered  in  those  cases 
where  the  plaintiff  has  suffered  at  the  hands 
of  the  defendant  a  wanton,  voluntary,  or 
intentional  wrong  the  natural  result  of 
which  is  the  causation  of  mental  suffering 
and  wounded  feelings." 

In  Williams  v.  Underbill  it  is  said:  "A 
recovery  for  mental  injuries  and  suffering 
alone  is  not  precluded  in  cases  of  wilful 
tort." 

To  that  effect  is  the  decision  in  the  Wil- 
liams Case. 

The  case  of  Watson  v.  Dilts,  116  Iowa, 
249,  57  L.R.A.  559,  93  Am.  St  Rep.  239,  89 
N.  W.  1068,  is  not  distinguishable  from  the 
case  at  bar.  The  Watson  Case  is  dis- 
tinguished from  the  case  of  Mahoney  v. 
Dankwart,  108  Iowa,  321,  79  N.  W.  134,  6 
Am.  Neg.  Rep.  278,  cited  by  the  defendant. 
In  the  latter  case  it  is  pointed  out  that  the 
Watson  case  was  not  one  merely  for  negli- 
gence, but,  like  the  case  at  bar,  the  acts 
constituted    a    wilful    wrong.     Defendant't- 
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«ouns«l,  however,  insist  tiiat  tlieir  client's 
acts  aa  tiiey  are  set  forth  in  tlie  complaint 
were  not  wanton  and  wilfuL  A  conclusive 
answer  to  that  contention  is  that  whether 
they  were  or  not  is,  to  say  the  lea^t,  largely, 
if  not  entirely,  a  question  for  the  jury. 
Can  we,  can  any  court,  say  as  a  matter  of 
law  that  tlie  threats,  acts,  and  conduct,  say 
nothing  of  the  grossly  vulgar  and  abusive 
langus^'e  used  by  the  defendant  as.  shown  by 
plaintiff's  evidence,  were  not  wilful  nor 
wanton!  Can  we  say  as  a  matter  of  law 
that  to  threaten  to  shoot  another  with  a 
revolver  which  the  threatener  then  and 
there  holds  in  his  hand  is  not  a  wilful  nor 
a  wanton  act!  Such  acts  in  law  constitute 
an  assault.  It  might  just  aa  well  be  con- 
tended that  the  court  can  say  as  a  matter 
of  law  that  any  assault  with  any  weapon 
is  not  wilful  nor  wanton.  Indeed,  a  jury, 
under  certain  circumstances,  might  find 
such  acts  to  have  been  so  wanton  and  cruel 
as  to  call  for  punitive,  as  well  as  actual, 
damages,  as  is  pointed  out  in  some  of  the 
cases  before  referred  to. 

We  do  not  mean  to  be  understood  as  ex- 
pressing an  opinion,  or  even  as  intimating, 
that  the  acts  alleged  in  the  complaint  are 
necessarily  such  as  a  matter  of  fact,  but 
what  we  mean,  and  now  hold,  is  that  we 
cannot  say  as  a  matter  of  law  that  the  acts 
complained  of  were  neither  wilful  nor  wan- 
ton. Prima  facie,  the  acts  complained  of 
and  testified  to  constituted  an  unlawful  as- 
sault. We  must  assume  that  the  defendant 
intended  jiut  what  it  is  said  he  did.  We 
are  not  permitted  to  minimize  nor  to  mag- 
nify his  acts  and  conduct.  His  counsel  con- 
tend that  he  went  to  plaintiff's  home  for  a 
lawful  purpose,  and  that  he  was  rightfully 
there.  Let  this  be  conceded.  That,  however, 
gave  him  no  right  .to  commit  an  un- 
lawful act  after  he  had  arrived  there.  Sup- 
pose one  goes  to  his  neighbor  upon  a  mis- 
sion of  mercy,  but  before  he  leaves  the 
premises  he  commits  an  assault.  Is  he  any 
the  less  culpable  or  responsible  for  his  con- 
duct? We  are  of  the  opinion,  therefore, 
that  the  acts  described  in  the  complaint  are 
such  as  bring  this  case  clearly  within  the 
rule  that  damages  may  be  recovered  for  in- 
juries to  health  or  for  shock  to  the  nervous 
system,  although  caused  by  terror  or  fright 
alone,  and  where  there  was  no  actual  bodily 
injury  inflicted  upon  the  injured  person  and 
none  such  intended  by  the  wrongdoer.  Such 
acts  cannot  be  considered  as  merely  ordi- 
nary negligent  acts,  for  wliich  no  recovery 
from  fright  alone  is,  as  a  general  rule,  per- 
mitted. 

Counsel  for  defendant  refer  ua  to  the  fol- 
lowing cases  in  which  It  is  held  thftt  a 
recovery  is  not  permitted  for  fright  alone 
without  some  bodily  or  physical  injury, 
either  direct  or  indirect,  such  as  miscar- 
L.R.A.1916D. 


riage  of  a  pregnant  woman,  etc.:  Gaskins 
V.  Runkle,  25  Ind.  App.  684,  58  N.  E.  740; 
Kalen  v.  Terre  Haute  &  I.  R.  Co.  18  Ind. 
App.  202,  63  Am.  St.  Rep.  343,  47  N.  E. 
694;  Spade  v.  Lynn  &  B.  R.  Co.  188  Mass. 
285,  38  L.R.A.  612,  60  Am.  St.  Rep.  393,  47 
N.  E.  88,  2  Am.  Neg.  Rep.  566;  Smith  v. 
Postal  Teleg.  Cable  Co.  174  Mass.  576,  47 
L.R.A.  323,  75  Am.  St.  Rep.  374,  66  N.  E. 
380,  7  Am.  ;Neg.  Rep.  54;  Braun  v.  Craven, 
176  lU.  401,  42  L.R.A.  199,  51  N.  E.  657, 
5  Am.  Keg.  Rep.  16;  Renner  v.  Canfleld,  36 
Minn.  90,  1  Am.  St.  Rep.  654,  30  N.  W.  435; 
Mitchell  V.  Rochester  R.  Co.  161  N.  Y.  107, 
34  L.R.A.  781,  56  Am.  St.  Rep.  604,  46  N.  E 
354,  I  Am.  Neg.  Rep.  121 ;  Nelson  v.  Craw- 
ford, 122  Mich.  466,  80  Am.  St.  Rep.  577, 
81  N.  W.  335;  Ewing  v.  Pittsburgh,  C.  C.  & 
St.  L.  R.  Co.  147  Pa.  40,  14  L.R.A.  666,  30 
Am.  St.  Rep.  709,  23  AtL  340;  Huston  v. 
Freemansburg,  212  Pa.  648,  3  L.R.A.(N.S.) 
49,  61  Atl.  1022;  Mahoney  v.  Dankwart, 
108  Iowa,  321,  79  N.  W.  134.  6  Am.  Neg. 
Rep.  278;  Sanderson  v.  Northern  P.  R.  Co. 
88  Minn.  162,  60  L.R.A.  403,  97  Am.  St. 
Rep.  506,  92  N.  W.  642;  Lee  ▼.  Burlington, 
113  Iowa,  356,  86  Am.  St.  Rep.  379,  85  N. 
W.  618;  Miller  v.  Baltimore  &  0.  S.  W.  R. 
Co.  78  Ohio  St.  309,  18  LJl.A.(N.S.)  949, 
125  Am.  St.  Rep.  690,  85  N.  E.  499;  Kagy 
V.  Western  U.  Teleg.  Co.  37  Ind.  App.  73, 
117  Am.  St.  Rep.  278,  76  N.  E.  792.  Every 
one  of  the  foregoing  cases  was  determined 
upon  the  theory  that  the  acts  complained 
of  constituted  merely  acts  of  ordinary  negli- 
gence, and  hence  a  recovery  was  denied. 
While  it  is  true,  and  that  it  is  so  is  not 
remarkable,  that  there  are  some  cases  which 
seem  to  hold  that  in  no  case  can  a  recovery 
be  had  where  the  injuries  are  caused  alone 
from  fright,  yet  it  is  also  true  that  there 
are  some  cases  which  seem  to  hold  that  a 
recovery  may  be  had  for  fright  alone, 
although  the  acts  complained  of  constituted 
merely  negligent  acts.  Such  cases  are,  how- 
ever, not  numerous,  and  the  great  weight  of 
authority  is  reflected  in  the  cases  relied  on 
by  the  plaintiff,  most  of  which  we  have 
cited  above. 

We  are  of  the  opinion,  therefore,  that  the 
complaint  states  a  cause  of  action,  and  that 
the  court  erred  in  sustaining  the  defend- 
ant's motion  for  a  nonsuit. 

We  remark  that  in  arriving  at  the  fore- 
going conclusion  we  have  not  been  unmind- 
ful of  defendant's  contention  that  on  cross- 
examination  both  the  plaintiff  and  her 
husband,  to  some  extent,  modified  their 
original  statements.  While,  as  a  general 
rule,  it  is  true  that  the  testimony  of  a  wit- 
ness is  no  stronger  than  he  leaves  it  on 
cross-examination,  yet,  where  a  nonsuit  has 
been  granted  on  plaintiff's  evidence,  it  is 
the  duty  of  the  court  to  construe  the  evi- 
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dence  most  favorably  to  the  plaintiff,  since 
it  is  the  province  of  the  jury  to  say  what 
weight  shall  be  given  the  plaintiff's  evidence 
as  a  whole. 

For  the  reasons  stated,  the  judgment  is 
reversed,  ajid  the  cause  ia  remanded  to  the 


District  Court  of  Box  Elder  County,  with 
directions  to  grant  a  new  trial.  Plaintiff 
to  recover  costs. 

Straup,  Ch.  J.,  and  Kioofbourow,  D.  J., 

concur. 


UTAH  SUPREME  COURT. 

PARIAN  McFARLANE,  Respt., 

V. 

W.  P.  WINTERS  et  al.,  Appts., 

(—  UUh,  — ,  156  Pac.  437.) 

Appeal  —  finding  on  oonfltcting  evi- 
dence —  review. 

1.  The  reviewing  court  cannot  interfere 
with  a  finding  by  the  jury  upon  the  ques- 
tion of  negligence  and  contributory  negli- 
gence, where  there  is  substantial  evidence 
to  support  the  finding. 

For  other  oatea,  tee  Appeal  and  Error,  VII. 
J,  8,  0,  «»  Dig.  1-52  N.  S. 

Master  and  servant  —  injury  by  auto- 
mobile —  liability  of  owner. 

2.  The  owner  of  an  automobile  cannot  be 
held  liable  for  injury  caused  by  the  negli- 
gence of  his  son  in  driving  it  merely  because 
the  son  at  the  time  of  the  injury  was  using 
it  to  convey  members  of  the  owner's  family 
to  a  social  function,  if  the  owner  himself 
was  not  present  and  the  car  had  been  lent 
by  the  owner  to  a  stranger  for  the  evening, 
who  had  secured  the  son  without  the  own- 
er's knowledge  to  act  as  driver. 

For  other  cases,  see  Master  and  Servant,  I. 
6,  in  Dig.  ISft  N.  8. 

(February  11,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  Judicial  District  Court  for  San- 
pete County  in  plaintiff's  favor,  and  fr<Mn 
an  order  denying  a  motion  for  new  trial, 
in  an  action  brought  to  recover  damages 
for  personal  injuries  alleged  to  have  been 
caused  by  defendants'  negligence.  Reversed 
as  to  first  defendant;  affirmed  as  to  the 
other. 
The  facts  are  stated  in  the  opinion. 


Messrs.  George  Christensen  and  Sam- 
uel A.  King,  for  appellants: 

Defendant  W.  P.  Winters  was  not  liable 
under  the  facts  proven  by  plaintiff. 

Doran  v.  Thomsen,  76  N.  J.  L.  754,  19 
L.R.A.(NJS.)  335,  131  Am.  St.  Rep.  677,  71 
Atl.  296;  White  Oak  Coal  Co.  v.  Rivoux,  S8 
Ohio  St.  18,  46  L.R.A.(N.S.)  1091,  102 
N.  E.  302,  Ann.  Cas.  1914C,  1082;  Siegvl 
V.  White  Co.  81  Misc.  171,  142  N.  Y.  Supp. 
318;  Jlelder  v.  Davison,  139  Ga.  509,  77 
S.  E.  618;  Armstrong  v.  Sellers,  182  AU. 
582,  62  So.  28;  Symington  v.  Sipes,  121  Md. 
313,  47  L.R.A.(N.S.)  662;  Smith  v.  Bums, 
71  Or.  135,  L.R.A.  1915A,  1130,  135  Pac. 
200,  142  Pac.  352,  Ann.  Cas.  1916A,  666; 
Fowkes  V.  J.  I.  Case  Threshing  Msdi.  Co. 
—  Utah,  — ,  151  Pac.  53. 

Mr.  Lewis  Ijarson,  for  respondent: 

Defendant  was  liable  for  the  injury  re- 
sulting from  his  son's  negligent  opention 
of  the  car. 

McNeal  v.  McKain,  33  Okla.  449,  41 
L.R.A.(N.S.)  775,  126  Pac.  742;  Smith 
V.  Jordan,  211  Mass.  269,  97  N.  E.  761; 
Bourne  v.  Whitman,  209  Mass.  loo,  35 
L.R.A.(N.S.)  701,  95  N.  E.  404,  2  N.  C.  C. 
A.  318;  Ploetz  V.  Holt,  124  Minn.  169,  144 
N.  W.  745;  Kayser  v.  Van  Nest,  125  Minn. 
277,  51  L.R.A.(N.S.)  970;  Daily  v.  Max- 
well, 152  Mo.  App.  415,  133  8.  W.  .^il: 
Marshall  v.  Taylor,  168  Mo.  App.  240,  1).3 
S.  W.  527,  6  N.  C.  C.  A.  313;  Hays  v. 
Hogan,  180  Mo.  App.  237,  166  S.  W.  1123; 
Hiroux  V.  Baum,  137  Wis.  197,  19  L.R-i. 
(N.8.)  332,  118  N.  W.  533;  Reichardt  v. 
Shard,  30  Times  L.  R.  81 ;  CoUard  v.  Beach, 
81  App.  Div.  582,  81  N.  Y.  Supp.  619; 
Birch  V.  Abercrombie,  74  Wash.  486,  50 
L.R.A.(N.S.)  69,  133  Pac.  1020;  Parker  v. 
Wilson,  179  Ala.  361,  43  L.R.A.(N.S.)  87, 


Note. —  The  liability  of  an  owner  for  in- 
juries by  automobile  while  being  used  by  a 
servant  or  a  third  person  for  his  own  busi- 
ness or  pleasure  is  treated  in  the  notes  to 
Christy  V.  Elliott,  1  L.R.A.(N.8.)  215; 
Hayes  v.  Wilkins,  9  L.R.A.(N.S.)  1035; 
Jones  V.  Hoge,  14  L.R.A.(N.S.)  216;  Dan- 
forth  V.  Fisher,  21  L.R.A.(N.S.)  93;  Stef- 
fen  V.  McNaughton,  28  L.R.A.(N.S.)  382; 
Fleischner  v.  Durgin,  33  L.R.A.(N.S.)  79; 
Riley  v.  Roach,  37  L.R.A.(N.S.)  834; 
Symington  v.  Sipes,  47  L.R.A.(N.S.)  662, 
and  Reilly  v.  Connable,  L.RA.1916A,  957. 

The  liability  of  the  owner  where  the  auto- 
mobile is  being  used  by  a  member  of  his 
family  is  treated  in  the  notes  to  McNeal  y. 
L.R.A.1916D. 


McKain,  41  L.R.A.(N.S.)  776,  and  Birch 
v.  Abercrombie,  50  L.R.A.(N.S.)  69;  and 
these  notes  will  be  supplemented  in  a  subae 
quent  volume  by  annotation  following  the  i 
cases  of  Griffin  v.  Russell,  L.R.A. — ,  — ,  and 
Sultzbach  v.  Smith,  L.R.A.— ,  — . 

The  question  of  the  owner's  liability  on 
the  ground  or  theory  of  dangerous  agency     j 
is  discussed   in   the  note  to   Neubrand  v. 
Kraft,  L.R.A.1915D,  691. 

Other  questions  involving  the  liability  of    i 
the  owner  where  the  automobile  is  being 
used  by  another  are  discussed  in  notes  that 
may  be  found  by  consulting  the  Index  to 
L.R.A.  Notes  under  the  title," Autonobilea." 
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60  So.  150;  Lynde  ▼.  Browuing,  2  Tenn. 
C.  C.  A.  262;  Allen  v.  Bland,  —  Tex.  Civ. 
App.  — ,  168  S.  W.  35. 

Fri4A,  J.,  delivered  the  opinion  of  the 
court: 

The  plaintiff  sued  the  defendants  to  re- 
cover damages  for  alleged  injuries  to  him- 
self and  to  his  horse  and  huggy.  He  al- 
leged that  the  injuries  were  caused  through 
the  n^ligence  of  the  defendant  Glen  Win- 
ters in  negligently  driving  and  managing 
the  defendant  W.  P.  Winters's  automobile, 
and  thereby  causing  a  collision  with  plain- 
tiff's horse  and  buggy  while  he  was  law- 
fully driving  along  on  a  public  highway 
in  Sanpete  county,  Utah.  Glen  Winters, 
who  is  represented  by  a  guardian  ad  litem, 
was  at  the  time  of  the  accident  a  minor 
eighteen  years  of  age,  and  is  the  son  of 
W.  P.  Winters,  who  is  a  physician  living 
at  Mt.  Pleasant,  Utah.  The  latter  used  the 
automobile  in  question  in  his  practice  as 
a   physician  and  surgeon. 

Both  defendants  denied  the  alleged  negli- 
gence, pleaded  contributory  negligence  on 
the  part  of  the  plaintiff,  and  the  doctor  also 
denied  liability  upon  the  ground  that, 
under  the  facts  and  circumstances,  he  was 
not  responsible  for  his  son's  acts,  even 
though  it  were  conceded  that  the  latter  so 
negligently  drove  and  managed  the  auto- 
mobile as  to  cause  the  collision  and  conse- 
quential damages  resulting  therefrran. 

After  the  plaintiff  had  produced  his  evi- 
dence and  rested  his  case,  the  defendants 
made  separate  motions  for  a  nonsuit.  Glen 
Winters  based  his  motion  upon  the  grounds 
that  the  plaintiff  had  not  established  negli- 
gence on  his  part,  and  that  the  evidence,  as 
a  matter  of  law,  established  contributory 
negligence  on  the  part  of  the  plaintiff 
which  caused  the  accident  and  consequen- 
tial damages.  W.  P.  Winters  based  his 
motion  upon  the  foregoing  grounds  and 
upon  the  further  ground  that  the  plaintiff 
had  failed  to  produce  any  evidence  author- 
izing the  finding  and  judgment  that  he  was 
legally  responsible  for  the  alleged  negli- 
gence of  his  son.  Glen  Winters.  The  court 
overruled  both  motions,  and  after  the  de- 
fendants had  produced  their  evidence  it 
also  refused  to  direct  a  verdict  in  favor  of 
the  defendants  as  requested,  and  submitted 
the  case  to  the  jury  against  both  defend- 
ants. The  jury  found  in  favor  of  the  plain- 
tiff and  against  both  defendants.  The  court 
entered  judgment  upon  the  verdict,  and 
both  defendants  appeal. 

The  principal  errors  assigned  by  Glen 
Winters  are:  (1)  That  the  evidence  is  in- 
sufficient to  justify  a  finding  of  negligence 
on  his  part;  and  (2)  that,  in  view  of  all 
the  evidence,  the  plaintiff  was  guilty  of 
I..R.A.1916D. 


negligence,  as  a  matter  of  law,  which 
caused  the  injury  complained  of.  W.  P. 
Winters  also  assigned  the  foregoing  errors, 
and  also  assigned  an  additional  ground, 
namely,  that  there  is  no  evidence  whatever 
justifying  a  finding  that  he  was  legally  re- 
sponsible for  his  son's  acts  in  driving  and 
managing  the  automobile  at  the  time  and 
place  of  the  accident. 

The  evidence  respecting  the  cause  of  the 
collision  is  voluminous  and  quite  conflict- 
ing. We  could  subserve  no  good  purpose 
either  in  setting  forth  the  evidence  or  in 
stating  the  facts  with  regard  to  how  the 
accident  occurred.  It  must  sufSee  to  say 
that  there  was  sufficient  evidence  of  n^li- 
gence  on  the  part  of  Glen  Winters  in  driv- 
ing and  managing  the  automobile  at  the 
time  and  place  to  be  submitted  to  the  jury 
for  their  determination.  Their  finding 
upon  that  subject  is  therefore  conclusive 
upon  us.  The  same  result  must  follow 
with  regard  to  the  question  of  plaintiff's 
contributory  negligence.  While,  if  the 
latter  question  had  been  left  for  us  to  de- 
termine, we  might  have  arrived  at  a  differ- 
ent conclusion,  yet,  in  view  that  there  is 
substantial  evidence  in  support  of  the  find- 
ing of  the  jury,  our  views  in  that  regard 
are  quite  unimportant. 

This  disposes  of  the  assignments  on  the 
part  of  Glen  Winters  as  well  as  of  the  first 
two  assignments  interposed  on  behalf  of 
Dr.  Winters.  The  doctor's  third  assign- 
ment, namely,  that  there  is  not  sufficient 
evidence  justifying  the  verdict  or  judgment 
by  which  he  is  held  responsible  for  his 
son's  acts,  presents  more  difficulty.  We 
have  carefully  read  the  evidence,  which  is 
preserved  in  a  bill  of  exceptions,  and  we 
have  been  unable  to  arrive  at  the  conclusion 
that,  under  the  facta  and  circumstances 
disclosed  by  the  evidence,  the  father,  under 
the  law,  can  be  held  responsible  for  the  acts 
of  the  son,  which  acts,  the  jury  found, 
caused  the  accident  and  the  consequential 
injuries  and  damages  as  before  stated.  It 
conclusively  appeared  from  the  evidence 
that  Dr.  Winters  was  not  present  at  the 
time  and  place  of  the  accident,  and  there- 
fore had  no  control  over  the  son  in  driving 
and  managing  the  automobile,  and  that  he 
knew  nothing  concerning  the  accident  until 
after  it  had  occurred.  The  plaintiff,  how- 
ever, sought  to  establish  the  doctor's  lia- 
bility upon  the  theory  that  the  automobile 
was  owned  by 'him,  that  it  had  theretofore 
been  driven  by  the  son  in  the  father's  busi- 
ness affairs,  and  that  at  the  time  of  the 
accident  it  was  being  driven  by  the  son  in 
the  father's  affairs.  In  other  words,  the 
plaintiff  seeks  to  hold  the  father  responsi- 
ble for  the  acts  of  the  son  upon  the  iJieory 
of  principal  and  agent  or  that  of  master 
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and  servant.  All  the  evidence  produced  by 
the  plaintiff  relating  to  the  question  now 
under  consideration  is,  in  substance,  as  fol- 
lows :  The  plaintiff  and  at  least  two  of  his 
witnesses  testified  that  they  knew  the  auto- 
mobile in  question;  that  it  was  owned  by 
Dr.  Winters,  and  that  he  used  it  in  his 
business  of  practising  medicine;  that  prior 
to  the  accident  they  on  several  occasions 
had  seen  the  son  drive  the  car  both  when 
the  doctor  was  in  it  and  when  only  other 
members  of  his  family  were  in  the  car  with 
the  son.  Those  witnesses,  however,  all  ad- 
mitted that  they  had  no  knowledge  with  re- 
gard to  the  circumstances  or  arrangement, 
if  any,  under  which  the  son  operated  the  au- 
tomobile at  the  times  referred  to  by  them. 
The  plaintiff  also  testified  that  Glen  Win- 
ters, Glen's  mother,  and  her  little  child, 
and  two  young  ladies  or  girls,  as  he  called 
them,  were  in  the  car  at  the  time  and  place 
of  the  accident.  The  plaintiff,  in  answer 
to  the  question  of  whether  he  had  any  con- 
versation with  the  doctor  after  the  accident 
occurred,  also  testified:  "Why,  Dr.  Win- 
ters said  he  had  sent  the  boy  over  to  Spring 
City  with  his  wife  and  the  girls,  and  he 
said  they  were  going  to  a  picnic  party  of 
some  kind  at  one  of  the  girls'  motlier's 
place,  and  he  said  he  ought  to  have  went 
himself,  but  he  sent  the  boy." 

On  cross-examination  he  was  asked  the 
following  question: 

"Isn't  it  a  fact  that  he  [the  doctor]  told 
you  at  the  time  that  the  fact  was  his  boy 
was,  at  the  suggestion  of  this  young  lady — 
that  he  was  driving  for  this  young  lady  to 
take  her  to  her  mother's  home?" 

He  answered:  "He  [the  doctor]  said  he 
[the  son]  was  taking  them  over  to  a  social 
over  at  her  [the  young  lady's]  mother's. 
.  .  .  Why,  he  simply  said  that  he  was 
taking  them  over  to  Spring  City  to  a  birth- 
day party." 

It  was  also  shown  by  plaintiff's  evidence 
that  Spring  City  is  a  country  town  several 
miles  distant  from  Mt.  Pleasant,  where  the 
doctor  lived,  and  that  the  party  in  the 
automobile  were  on  their  way  to  Spring 
City  when  the  accident  occurred.  Plain- 
tiff's coimsel  cites  and  relies  on  the  follow- 
ing cases  as  sustaining  his  contention  that 
the  foregoing  evidence  is  sufiicient  to  charge 
the  doctor  with  responsibility  for  his  son's 
acts,  namely:  MoNeal  v.  McKain,  33  Okla. 
449.  41  L.R.A.(N.S.)  775,  126  Pac.  742; 
Smith  V.  Jordan,  211  Mass.' 269,  97  N.  E. 
761;  Bourne  v.  Whitman,  209  Mass.  15S, 
36  L..R.A.(N.8.)  701,  96  N.  E.  404,  2  N.  C. 
C.  A.  318;  Ploetz  v.  Holt,  124  Minn.  169, 
144  N.  W.  745;  Daily  v.  Maxwell,  152  Mo. 
App.  415,  133  S.  W.  .361;  Marshall  v.  Tay- 
lor, 168  Mo.  App.  246,  163  S.  W.  627,  6  N. : 
C.  C.  A.  318;  Hays  v.  Hogan,  180  Mo.  App. ' 
L.R.A.1916D. 


237,  166  S.  W.  1125;  Hiroux  v.  Baum,  137 
Wis.  197,  19  L.R.A.(N.S.)  332.  118  X.  W. 
533;  Birch  v.  Abercrombie,  74  Wash.  486. 
50  L.R.A.(N.S.)  69,  133  Pac.  1020;  and 
Moon  V.  Ma^^thews,  227  Pa.  488,  29  L.R.A 
(K.S.)  856,  136  Am.  St.  Rep.  902,  76  Atl. 
219.  It  may  be  said  that  the  three  case* 
cited  from  the  courts  of  appeal  of  Missouri, 
the  case  from  the  supreme  court  of  Minne- 
sota, and  the  one  from  the  supreme  court 
of  Washington  sustain  counsel's  conten- 
tion. The  supreme  court  of  Washington 
lays  down  the  doctrine  in  the  following  lan- 
guage: "Ownership  of  an  automobile  is 
prima  facie  proof  that  it  was  in  the  posses- 
sion of,  and  was  being  driven  for,  th« 
owner." 

The  three  courts  last  referred  to  state 
the  proposition  in  somewhat  different 
form;  but  they  practically  all  agree  that 
where  the  ownership  of  an  automobile  ia 
shown  to  be  in  a  particular  person,  aurh 
evidence  constitutes  prima  facie  proof  that 
the  automobile  was  being  used  in  his  busi- 
ness affairs  at  the  time  and  place  when  and 
where  an  accident  was  occasioned  through 
the  negligence  ci  the  person  in  charge  of 
or  driving  the  automobile.  The  other  eases 
cited  above  do  not  go  to  the  extent  claimed 
for  them  by  counsel.  We  shall  refer  to 
those  cases  again  hereinafter. 

It  will  be  observed  that  from  plaintiff't 
evidence  in  this  case  it  was  made  to  appeiT 
that  the  automobile  in  question  was,  in  fact, 
in  the  possession  and  under  the  control  of 
Glen  Winters,  the  son,  so  that  what  must  be 
inferred  in  this  ease  is  that  Glen  was  the 
servant  or  agent  of  his  father,  and  waa 
engaged  in  the  latter's  business  affairs  at 
the  time  and  place  of  the  accident.  Can 
such  an  inference  be  legitimately  deduced 
from  the  mere  fact  that  Glen  was  at  the 
time  driving  an  automobile  owned  by  his 
father!  Is  not  the  inference  just  ma  natural 
and  quite  as  strong  that  Glen  was  driving 
the  automobile  either  for  his  own  use  or 
for  the  use  of  someone  other  than  the 
father?  Is  it  not  a  matter  of  common 
knowledge  and  experience  that  not  only 
automobiles,  but  all  kinds  of  vehicles,  w 
well  as  other  instrumentalities,  while  owned 
by  one  person,  may  nevertheless,  at  a  par° 
ticular  time  and  place,  be  in  the  popsessioD 
of  another  person,  and  may  be  used  by  the 
latter  for  his,  and  not  for  the  owner's, 
benefit?  It  is  certainly  going  to  what  »'e 
consider  undue  lengths  to  hold  that,  because 
an  automobile,  or  any  other  vehicle  or 
instrumentality,  is  shown  to  be  owned  h.» 
one  person,  but  is  found  in  the  possession 
and  use  of  another,  the  only  legitimate 
inference  to  be  deduced  from  such  fact  is 
that  such  other  person  is  the  agent  or  serv- 
ant of  the  owner,  auid  is  using  the  instru- 
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mentality  in  the  owner's  business  affairs 
or  for  his  use  and  benefit.  This  court  has 
refused  to  so  hold  in  the  recent  case  of 
i'erguBon  v  Winter,  —  Utah,  — ,  160  Pae. 
299,  where  we  expressly  held  that,  where  a 
person  on  a  public  street  is  injured  by 
being  run  into  by  a  delivery  wagon  which, 
it  was  made  to  appear,  was  not  driven  by 
the  owner,  but  was  at  tlie  time  of  the 
alleged  injury  under  the  control  of  a  third 
person,  the  plaintiff  was  required  "to  pro- 
duce evidence  that  the  driver  was  the  serv- 
ant of  the  defendant  [the  owner  of  the 
wagon],  acting  in  the  course  of  his  employ- 
ment at  the  time  of  the  accident,  since  the 
mere  use  of  a  wagon  is  not  sufiicient  to 
hold  the  owner  for  injuries  caused  by  the 
driver."  In  a  more  recent  case  still, 
Fowkea  Vj.  J;  I.  Case  Threshing  Mach.  Co. 
—  Utah,  — ,  151  Pac.  63,  we  practically 
aimounoed  the  same  principle  although 
under  somewhat  different  circumstances. 
After  again  carefully  going  over  the  cases, 
and  after  more  thorough  reflection  upon  the 
fimdamental  principles  involved,  we  are  firm 
in  the  opinion  that  the  doctrine  laid  down 
in  the  cases  just  referred  to  is  sound  in 
reason,  conforms  to  fundamental  legal  prin- 
ciples, and  is  supported  by  the  best-reasoned 
cases  upon  the  subject.  It  certainly  cannot 
successfully  be  contended  that,  because  of 
the  mere  fact  that  the  instrumentality  in 
question  is  an  automobile,  therefore  a  new 
rule  with  regard  to  how  the  relationship 
of  principal  and  agent  or  master  and  serv- 
ant may  be  established  is  to  be  applied.  We 
think  it  may  still  be  safely  affirmed  that, 
where  it  is  sought  to  hold  one  person 
responsible  and  civilly  liable  for  the  torts 
committed  by  another,  whether  such  other 
be  the  cbiI4  of  the  owner  or  a  stranger,  it 
must  be  made  to  appear  by  competent  evi- 
dence that  the  relationship  of  principal  and 
agent  or  that  of  master  and  servant  existed 
between  the  two  at  the  time  the  tort  was 
committed,  and,  in  addition  to  that,  that  th't 
tortious  act  complained  of  was  committed 
in  the  course  of  the  employment  of  the  serv- 
ant, or  was  within  the  scope  of  the  agency. 
While  the  courts  which  hold  to  the  doctrine 
announced  by  the  supreme  court  of  Wash- 
ington do  not  dispute  the  forgoing  rule, 
they  nevertheless  contend  that  all  of  the 
foregoing  elements  may  be  inferred  from  the 
mere  fact  of  ownership  of  the  automobile 
which  causes  the  injuries  complained  of.  In 
our  opinion,  to  so  hold  constitutes  a  clear 
departure  from  the  general  principles  which 
control  in  actions  for  tort  where  the  master 
is  held  responsible  for  the  acts  of  the  serv- 
ant or  for  those  of  his  agent,  and  to  that 
effect,  in  our  judgment,  is  the  clear  weight 
of  authority. 

In   the   case  of   White  Oak   Coal   Co.  v. 
L.R.A.1916D. 


Rivoux,  88  Ohio  St.  18,  46  L.B.A.(X.S.) 
1091,  102  N.  E.  302,  Ann.  Cas.  1914C,  1082, 
the  doctrine  is  correctly  stated  by  the 
supreme  court  of  Ohio.  It  is  there  held 
tiiat,  where  it  is  sought  to  hold  the  owner 
of  an  automobile  responsible  for  the  negli- 
gent acts  of  the  driver,  merely  to  prove  the 
ownership  of  the  automobile,  and  tliat  the 
servant  of  the  owner  was  at  the  time  in 
charge  of  it,  was  not  enough.  It  was 
accordingly  held  that  "it  was  incumbent 
upon  the  plaintiff  below  to  establish  by  a 
preponderance  of  the  evidence  that  he  [the 
driver]  was  acting  within  the  scope  of  his 
employment." 

In  Maher  v.  Benedict,  123  App.  Div.  579, 
108  N.  Y.  Supp.  228,  the  rule  is.sUted  in 
the  first  headjaote  thus:  "The  owner  of  a 
motor  car  is  not  liable  for  injuries  result- 
ing from  the  negligent  driving  of  the  car 
by  his  son,  merely  because  of  his  ownership, 
or  because  he  permitted  his  son  to  drive  the 
car,  or  because  the  driver  was  his  son." 

In  the  course  of  the  opinion  the  court 
further  said:  "Liability  cannot  be  cast 
upon  the  defendant  because  he  owned  the 
car,  or  because  he  permitted  his  son  to 
drive  the  car  whenever  he  wished  to  do  so 
(Cavanagh  v.  Dinsmore,  12  Hun,  408),  or 
because  the  driver  was  his  son  (Shearm.  & 
Redf.  Keg.  5th  ed.  §  144).  Liability  arises 
from  the  relationship  of  master  and  serv- 
ant, and  it  must  be  determined  by  the 
inquiry  whether  the  driving  at  the  time  was 
within  the  authority  of  the  master,  in  the 
execution  of  his  orders,  or  in  the  doing  of 
his  work," — citing  authorities. 

In  a  case  where  the  owner  of  an  automo- 
bile was  sought  to  be  held  liable  for  the 
acts  of  its  employee,  namely,  Clark  v.  Buck- 
mobile  Co.  107  App.  Div.  120,  94  N.  Y, 
Supp.  772,  it  is  said:  "The  mere  fact  that 
the  persons  in  charge  of  the  machine  at  thb 
time  of  the  accident  were  employees  of  the 
defendant  does  not  render  defendant  liable 
for  whatever  they  did.  Unless  they  were 
engaged  in  the  defendant's  business  at  the 
time  the  accident  occurred,  the  defendant  is 
not  liable  for  any  injuries  to  the  plaintiff 
resulting  therefrom." 

To  the  same  effect  are  Bourne  v.  Whit- 
man, 209  Mass.  155,  35  L.R.A.(N.S.)  701, 
95  N.  E.  404,  2  N.  C.  C.  A.  318;  Siegel  v. 
White  Co.  81  Misc.  171,  142  N.  Y.  Supp. 
318;  Symington  v.  Sipes,  121  Md.  313,  47 
L.R.A.(K.S.)  662,  88  Atl.  134;  Moon  v. 
Matthews,  227  Pa.  488,  29  L.R.A.fN.S.) 
856,  136  Am.  St.  Rep.  902,  76  Atl.  219; 
McNeal  v.  McKain,  33  Okla.  449,  41  L.R.A. 
(N.S.)  775,  126  Pac.  742;  Smith  v.  Jordan, 
211  Mass.  2G9,  97  N.  E.  761;  and  a  large 
number  of  cases  cited  in  the  foregoing  cases. 
See  also  the  recent  case  of  Halparin  v. 
Bulling,  60  Can.  S.  C.  471,  Ann.  Cas.  1915D. 
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474.  It  is  also  of  some  significance  that 
the  courts  of  appeal  of  Missouri  seem  to 
rest  their  judgments,  to  a  large  extent  at 
least,  upon  the  Missouri  statute,  as  is 
apparent  from  the  opinions  in  the  cases  to 
which  we  have  hereinbefore  referred.  More- 
over, the  justices  do  not  agree  upon  the 
principles  upon  which  the  decisions  should 
be  based,  as  is  apparent  from  the  opinion 
of  Mr.  Justice  Sturgis  in  the  case  of  Hays 
V.  Hogan,  180  Mo.  App.  237,  165  S.  W. 
1126°.  A  mere  casual  reading  of  the  opinion 
in  the  latter  case  will  disclose  that  the 
court  seelcs  to  distinguish  automobiles  from 
other  vehicles  and  instrumentalities.  No 
doubt,  such  a  distinction  is  sought  to  be 
made  for  the  reason  that,  if  it  be  not  made, 
then  the  owner  of  every  kind  of  instru- 
mentality which  may  cause  some  injury 
while  in  the  possession  and  under  the  con- 
trol of  another  would,  by  mere  inference,  be 
held  responsible  upon  the  theory  that  the 
instrumentality  was  at  the  time  of  the  in- 
jury being  used  for  the  benefit  of  the  owner 
by  his  servant  or  agent.  Such  *  doctrine, 
in  the  ordinary  affairs  of  life,  would  be  mon- 
strous, to  say  the  least.  But  if  it  were 
assumed  that  a  distinction  should  be  made 
between  automobiles  and  other  vehicles  and 
instrumentalities,  it  should  be  made  by  the 
legislaturs,  the  lawmalcing  power,  and  not 
by  the  courts,  who  merely  declare  the  law 
as  they  find  it.  We,  however,  can  conceive 
neither  reason  nor  logic  in  attempting  to 
make  such  a  distinction.  The  reciprocal 
rights  and  duties  of  the  owners  of  automo- 
biles and  of  those  who  own  and  use  other 
vehicles  on  the  streets  and  highways  are 
now  well  defined  and  understood.  The  own- 
er of  any  kind  of  vehicle  is  liable  for  caus- 
ing injury  through  negligence  to  another 
who  is  rightfully  using  the  streets  or  high- 
ways. The  reciprocal  rights  and  duties  in 
that  regard  have  been  thoroughly  settled 
by  the  courts.  For  a  collation  of  the  cases 
see  vol.  22,  Case  and  Comment,  p.  18S. 

Neither  does  it  work  a  hardship  upon  the 
plaintiff  to  require  him  to  prove  by  compe- 
tent evidence  the  defendant's  connectimi 
with  the  vehicle  or  instrumentality  which 
it  is  contended  caused  the  accident,  and  the 
relationship  of  the  defendant  and  the  per- 
son in  whose  charge  the  vehicle  or  instru- 
mentality was  at  the  time  of  the  accident. 
As  pointed  out  in  Ferguson  v.  Winter, 
supra,  this  may  be  done  in  various  ways. 
Of  course,  if  the  defendant  is  driving  the 
vehicle,  his  responsibility  is  easily  shown. 
If,  however,  it  is  driven  by  another,  such 
other's  relationship  to  the  defendant,  as 
well  as  his  connection  with  the  vehicle  at 
L.R.A.1916D. 


the  time,  may  be  shown  by  him  or  by  any 
other  competent  facts  from  which  such 
relationship  and  connection  may  be  in- 
ferred. There  is  no  reason,  therefore,  for 
having  recourse  to  deceptive  and  mislead- 
ing inferences. 

Nor  do  the  courts  sustain  the  contention 
that  an  automobile  is  inherently  a  danger- 
ous machine  or  instrumentality.  The  every- 
day knowledge  and  experience  of  the 
ordinary  person  is  quite  to  the  contrary. 
Everyone  who  knows  anything  about  the 
working  machinery  of  the  automobile 
knows  that  it  is  more  easily  managed  and 
controlled  than  a  fractious  team,  or  horse 
on  the  streets.  He  also  knows  that  while 
it  is  in  charge  of  an  ordinarily  careful  and 
prudent  driver  it  is  just  as  safe  and  quite 
as  harmless  as  any  other  conveyance  used 
on  the  puUic  streets.  True,  accidents 
occur;  but  they  should  not  be  attributed 
to  the  automobile,  as  such,  but  to  the  care- 
less, and  ofttimes  reckless,  drivers.  Is  it 
not  more  in  consonance  with  reason  and 
justice  to  blame  a  negligent  driver  who 
causes  the  mischief  than  it  is  to  condemn 
the  machine  which  he  can,  but  negligently 
refuses  to,  control?  Will  it  not  also  be 
more  conducive  to  justice  and  fair  play  to 
apply  to  the  owners  of  automobiles  in  our 
courts  of  justice  the  same  rules  that  are 
applied  to  the  owners  of  all  other  instru- 
mentalities, except  such  as  constitute  what 
are  known  as  attractive  nuisances  and  those 
which  are  inherently  dangerous? 

Referring  now  to  those  cases  referred  to 
by  plaintiff's  counsel  which  we  have  not 
already  distinguished,  we  specially  invite 
attention  to  the  case  of  Moon  t.  Matthewe, 
which  is  cited  by  him,  and  to  which  we 
have  before  referred.  While  the  court  in 
that  case  seems  to  regard  the  cases  from 
Missouri  with  some  favor,  yet  the  case  of 
Sarver  v.  Mitchell,  35  Pa.  Super.  Ct.  69. 
from  which  we  took  the  liberty  to  quote  in 
Ferguson  v.  Winter,  supra,  is  expressly  fol- 
lowed. Then,  again,  tiie  prior  case  of  Lotz 
V.  Hanlon,  217  Pa.  339,  10  L.R.A.(N.S.) 
202,  118  Am.  St.  Rep.  922,  66  Atl.  523,  10 
Ann.  Cas.  731,  which  is  in  thorough  har- 
mony with  our  holding  in  Ferguson  v.  Win- 
ter, supra,  is  also  followed  in  Moon  v. 
Matthews.  There  is  nothing  in  the  Penn- 
sylvania cases,  therefore,  tiiat  lends  any 
support  to  plaintiff's  contenUon.  Moreover, 
in  all  the  cases,  with  one  or  possibly  two 
exceptions,  the  evidence  was  stronger  than 
in  the  case  at  bar,  although  the  courts 
announced  the  doctrine  we  have  before 
stated.  All  the  evidence  the  plaintiff  pro- 
duced to  establish  the  doctor's  responsibil- 
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ity  for  tiie  acta  of  his  son,  Olen,  was  that 
the  former  owned  the  automobile,  and  that 
the  same  was  at  the  time  being  used  with 
his  permission  or  consent  by  the  son.  That 
ia  not  sufficient.  Every  time  an  owner 
lends  any  article  or  instrumentality  to 
another,  whether  for  hire  or  gratuitously, 
the  owner  consents  to  its  use  by  the  bor- 
rower or  bailee.  To  hold  that  evidence  of 
that  fact  is  sufficient  to  fasten  liability 
upon  the  owner  of  the  instrumentality  in 
case  some  injury  is  inflicted  upon  another 
by  the  negligent  use  of  such  instrumentality 
while  it  is  fai  the  possession  and  under  the 
control  of  a  third  person  is  to  revolutionize 
the  law  which  holds  the  principal  or  master 
liable  for  the  acts  of  his  agent  or  servant. 
We  are  of  the  wpinion,  therefore,  that  the 
plaintiff  produced  no  evidence  which  sup- 
ports the  flnding  of  the  jury  or  the  judg- 
ment of  the  court  as  against  the  defendant 
W.  P.  Winters. 

If  the  case  be  viewed,  however,  from  the 
evidence  submitted  by  both  parties,  the 
result  must  still  be  the  same.  The  doctor 
and  the  two  young  ladies  who  were  in  the 
car  with  Glen  at  the  time  of  the  accident 
all  testified  that  one  of  the  young  ladies 
was  employed  by  the  doctor  in  his  office; 
that  about  a  week  prior  to  the  accident  she 
asked  the  doctor  whether  she  might  take 
the  automobile  on  the  night  in  question  to 
go  to  Spring  City  to  attend  her  mother's 
birthday  party;  that  the  doctor  said  she 
might  have  the  car  if  she  could  find  a  suit- 
able driver,  and  suggested  one  Lundberg  to 
her.  The  matter  rested  there  until  the  eve- 
ning of  the  accident.  The  young  lady  said 
she  was  not  acquainted  with  Lundberg,  so 
ahe  asked  Glen  Winters  to  drive  the  car  for 
her  on  the  evening  in  question,  which  he  did 
without  the  knowledge  of  the  doctor.  Just 
before  starting  out  from  home  Mrs.  Win- 
ters, the  wife  of  the  doctor,  who  was  away 
from  home  during  the  afternoon,  arrived 
home  with  her  little  girl,  about  five  years 
of  age,  and  the  young  lady  who  had  obtained 
permission  to  use  the  car,  and  who  had 
invited  the  other  young  woman  who  was 
in  the  car,  prevailed  on  Mrs.  Winters  to 
accompany  them  to  the  birthday  party  at 
Spring  City,  which  she  did.  All  the  doctor 
knew  and  consented  to,  therefore,  was  that 
the  young  woman  might  take  the  car  if 
she  procured  a  driver.  She,  without  his 
knowledge,  prevailed  on  Glen  Winters  to 
drive  the  car,  and  tlie  doctor's  wife  accom- 
panied the  party  without  the  doctor's 
knowledge.  All  of  this  evidence  stands  un- 
questioned by  anyone.  Since  it  is  not  in 
conflict  with  anything  testified  to  by  plain- 
tiff and  his  witnesses,  it  stands  as  the 
L.R.A.1916D. 


uncontroverted  evidence  in  the  case.  It 
certainly  cannot  be  said  to  be  in  conflict 
with  plaintiff's  evidence,  since  all  he  proved 
was  that  the  car  was  owned  by  the  doctor, 
and  that  he  consented  to  its  use.  All  the 
rest  waa  mere  inference  which  we  have  held 
was  not  proper  nor  permissible.  Upon  the 
uncontradicted  evidence,  therefore,  the  doc- 
tor cannot  be  held  liable  under  the  law 
as  it  is  laid  down  by  any  court,  since  the 
car  was  not  being  used  by  another  who  was 
his  servant  or  agent,  nor  used  in  his  busi- 
ness affairs,  nor  for  his  benefit.  The  facts 
and  circumstances  of  this  case,  therefore, 
also  illustrate  the  fallacy  of  the  rule  that 
mere  ownership  is  sufficient  proof  of  liabil- 
ity on  the  part  of  the  owner.  Under  the 
rule  as  laid  down  by  the  supreme  court  of 
Washing^n,  the  doctor  could  be  held  liable 
in  this  case,  although  the  testimony  was  all 
to  the  effect  that  the  car  was  driven  and 
controlled  by  one  who  did  not  sustain  the 
relationship  of  either  agent  or  servant  to 
the  doctor,  and  who  was  using  the  car,  not 
for  his  benefit,  but  for  the  benefit  of  a  third 
person.  This  is  so  for  the  reason  that,  if 
the  evidence  is  sufficient  to  take  the  case 
to  the  jury,  it  is  also  sufficient  to  sustain 
their  finding,  regardless  of  the  amount  of 
evidence  to  the  contrary.  It  is  needless, 
therefore,  to  speak  of  a  "prima  facie"  case 
which  requires  the  defendant  to  explain, 
since  the  prima  facie  case  is  sufficient,  and 
no  amount  of  explanation  can  be  of  any  aid 
to  the  defendant  in  case  the  jury  do  what 
they  did  in  this  case, — find  against  the  de- 
fendant regardless  of  his  undisputed  evi- 
dence. Kor  in  this  jurisdiction  can  this 
court  interfere  with  the  jury's  finding,  al- 
though it  may  be  against  the  great  weight 
of  the  evidence,  so  long  as  there  is  some 
substantial  evidence  in  support  of  the  find- 
ing. The  liability  of  a  defendant  would 
thus  be  based  upon  a  false  and  misleading 
inference  which  was  deduced  from  the  own- 
ership of  the  car  alone. 

The  judgment  against  the  defendant  Glen 
Winters  must,  for  the  reasons  stated,  be 
affirmed,  and  the  judgment  against  W.  P. 
Winters  reversed,  and  the  cause  remanded 
to  the  District  Court  of  Sanpete  County, 
with  directions  to  grant  a  new  trial  as 
against  him  and  to  proceed  with  the  case 
in  accordance  with  the-  views  herein  ex- 
pressed. 

It  is  BO  ordered;  the  respondent  to  recover 
his  costs  as  against  Glen  Winters,  and  W. 
P.  Winters  to  recover  bis  costs  as  against 
the  respondent. 

Stranp,  Ch.  J.,  and  liootbourow,  D.  J., 
concur. 
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EDWARDS   &  DEUTSCH  LITHOGRAPH- 
ING COMPANY,  Plfif.  in  Err., 

T. 

VIDALIA  GROCERY  COMPANY. 

(144  Ga.  614,  87  S,  E.  675.) 

Bills  and  notes  —  bona  fide  holder  ^ 
break  In  chain  of  Indorsements. 

The  presumption  that  the  lioldcr  of  a  note 
18  such  bona  fide  and  for'value  is  not  over- 
come because  the  note,  which  is  payable  to 
the  order  of  the  maker,  a  corporation,  and 
indorsed  by  it,  was  not  also  indorsed  by 
the  person  from  whom  it  was  obtained  by 
the  holder;  nor  because  the  plaintiff  and  the 
person  from  whom  he  obtained  it,  and  the 
defendant,  resided  in  difTerent  states,  nor  be- 
cause the  note  was  taken  without  the  col- 
lateral recited  in  the  face  of  the  note  as 
having  been  assigned  as  a  pledge  to  secure 
its  payment. 
For  other  cases,  see  Bills  and  Notes,  V.  b, 

M»  Dig.  ISS  N.  S. 

(January  12,  1916.) 

ERROR  to  the  Superior  Comt  for  Toombs 
County  to  review  a  judgment  in  defend- 
ant's favor  in  an  action  brought  to  recover 
the  amount  alleged  to  be  due  on  a  promis- 
sory note.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  D.  C.  Pattillo  and  B.  P.  Jack- 
son,  for  plaintiff  in  error: 

The  holder  of  a  negotiable  note  is  the 
bona  flde  holder  for  value,  by  presumption 
of  law,  and  no  defense  is  available  against 
himi  except  non  est  factum,  gambling,  or 
immoral  and  ill^al  consideration,  until  it 
is  shown  afiirmatively  by  defendant  that 
plaintiff  is  not  a  bona  fide  holder  for  value. 
Fraud  of  the  holder  in  procurement  of  the 
note,  when  proved  by  defendant,  is  sufQcient 
to  negative  such  presumption. 

Headnote  by  Evaits,  P.  J. 


.  Morrison  v.  Hart,  122  Ga.  660,  60  S.  E. 
471 ;  Bank  of  Lavonia  v.  Bush,  140  Ga.  594, 
79  S.  E.  459;  Bealle  v.  Southern  Bank,  57 
Ga.  274;  Jones  v.  Dannenberg  Co,  112  Ga. 
426,  52  L.R.A.  271,  37  S.  E.  729;  Johnson 
County  Sav.  Bank  v.  Roberta,  125  Ga 
41,  53  8.  E.  808;  Harrell  v.  National  Bank, 
128  Ga.  504,  67  S.  E.  869;  Taylor  v.  Cribb, 
100  Ga.  94,  26  S.  E.  468;  Grooms  v.  Olliff, 
93  Ga.  789,  20  S.  E.  665;  First  Nat.  Bank 
v.  Messer,  136  Ga.  226,  71  S.  E.  148;  Bank 
of  Stewart  County  v.  Adams,  96  Ga.  529,  23 
S.  E.  496;  Habersham  v.  Lehman,  63  Ga. 
380;  Paris  v.  Moe,  60  Ga,  91;  Rhodes  t. 
Beall,  73  Ga.  841 ;  Jenkins  v.  Jones,  108  Ga. 
666,  34  S.  E.  149;  Pate  v.  Allison,  114  Ga. 
651,  40  S.  E.  715;  Walters  v.  Palmer,  110 
Ga.  776,  36  8.  E.  79;  Dickerson  v.  Burke, 

25  Ga.  226;  Hatcher  v.  National  Bank.  79 
Ga.  542,  5  8.  E.  109;  Parr  v.  Erickson,  US 
Ga.  873,  42  S.  E.  240. 

It  is  to  be  presumed  that  a  note  trans- 
ferred was  transferred  before  due,  and  that 
the  holder  is  a  bona  fide  holder  for  value, 
and  in  such  case  tiie  note  itself  is  evidence 
of  no  notice  of  a  defense  except  such  as  may 
appear  upon  the  face  of  it. 

Dickerson  v.  Burke,  26  Ga.  225;  Howard 
V.  Simpkins,  70  Ga.  322;  Citizens'  Bank  t. 
Greene,  12  Ga.  App.  49,  76  S.  E.  796. 

The  mere  fact  that  the  consideration  is 
expressed  on  the  face  ot  the  note  is  not,  of 
itself,  notice  that  the  consideration  has 
failed.  Nor  is  a  holder  from  that  fact  put 
upon  inquiry,  and  bound  to  inquire  whether 
the  consideration  has  failed. 

Post  V.  Abbeville  &  W.  R.  Co.  99  Ga  232, 

26  S.  E.  405;  Pyron  v.  Ruohs,  120  Ga.  1060, 
48  S.  £.  434;  Bank  of  Commerce  v.  Bar- 
rett, 38  Ga.  126,  95  Am.  Doc.  384;  Hudson 
v.  Best,  104  Ga.  131,  30  S.  E.  688;  Sim- 
mons V.  Council,  5  Ga.  App.  386,  63  S.  E. 
238;  Stubbs  v.  Fourth  Nat.  Bank,  12  Ga. 
App.  539,  77  S.  E.  893;  Howry  v.  Eppinger, 
34  Mich.  29. 


Note.  —  It  Is  a  well-established  rule  that 
mere  possession  of  a  negotiable  instrument 
by  a  transferee,  where  no  indorsement  is 
necessary,  imports  prima  facie  that  he  is 
the  lawful  owner  and  that  he  acquired  it 
before  maturity,  bona  flde,  for  value,  in 
the  usual  course  of  business,  and  without 
notice  of  any  circumstance  impeaching  its 
validitv.  Note  to  Commercial  Bank  v. 
Burgw^n,  17  L.R.A.  326;  3  R.  C.  L.  1037, 
§  243;  1  Dan.  Xeg.  Inst.  §  812. 

In  Edwards  &  D.  Lithographino  Co.  v. 
ViDAiJA  Groceby  Co.,  the  court  considered 
the  effect  of  the  specific  fact  that  the  Imme- 
diate transferrer  of  the  holder  had  not  in- 
dorsed it,  and  arrived  at  a  conclusion  in 
accord  with  the  well-established  rule  above 
referred  to.  No  other  cases  have  been  found 
in  which  the  question  is  discussed  from  the 
angle  taken  in  the  principal  case. 
L.R..*_1916D. 


This  rule  is  stated  sufficiently  broad  to 
cover  the  question  discussed  in  Ei)WABDS  4 
D.  Lithographino  Co.  v.  Vidaua  Groceby 
Co.  as  to  the  effect  of  the  fact  that  an  in- 
strument transferable  by  delivery  is  not 
indorsed  by  the  immediate  transferrer  upon 
the  presumption  as  to  the  bona  fides  of  the 
holder,  and  it  seems  evident  that  in  at  least 
some  of  the  cases  supportin:;  the  rule  the 
immediate  transferrer  of  the  holder  had 
not  indorsed  the  instrument.  No  attempt 
has  been  made,  however,  to  collect  easel  an- 
nouncing the  rule  thus  generally. 

Upon  the  substantive  question  as  to  what 
circumstances  are  sufficient  to  put  a  pur- 
chaser of  a  negotiable  paper  on  inquiry  is 
order  to  secure  rights  of  the  bona  flde  hold- 
er, see  notes  to  Mee  v.  Carlson,  29  L.R.A 
(N.S.)  351,  and  McPherrin  v.  Tittle,  44 
L.R.A.(N.S.)  895,  W.  A.  E. 
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Messrs.  W.  J.  De  Iioach  and  Hlnes  &  \     Evans,  P.  J.,  delivered  the  opinion  of  the 


Jordan,  for  defendant  in  error 

If  fraad  in  the  procurement  of  an  instru- 
ment is  shown,  or  if  it  is  shown  that  the 
instrument  was  lost  or  stolen,  or  that  it  is 
founded  upon  an  ill^al  consideration,  or 
that  the  instrument  is  without  considera- 
tion, this  is  sufficient  to  overcome  the  pre- 
sumption that  the  holder  is  without  notice 
of  such  defenses,  and  the  burden  of  proof 
is  then  shifted  to  him  to  show  that  he  took 
without  notice. 

Matthews  v.  Poythress,  4  6a.  SOS ;  Nell  v. 
Snowden,  6  Oa.  1;  Dickerson  v.  Burke,  25 
Ga.  225;  Merchants'  k  P.  Nat.  Bank  v.  Ma- 
sonic Hall,  62  Ga.  283;  Sheffield  v.  John- 
son County  Sav.  Bank,  2  Ga.  App.  221,  68 
S.  E.  386;  Trediek  v.  Walters,  81  Kan.  828, 
106  Pac.  I0G7;  Holme  v.  Karsper,  5  Binn. 
469;  Lerch  Hardware  Co.  v.  First  Nat. 
Bank,  109  Pa.  240;  Schultheis  v.  Sellers, 
223  Pa.  613,  22  L.R.A.(N.8.)  1210,  72  Atl. 
887;  Story,  Promissory  Notes,  Ist  ed.  § 
196;  Judson  v.  Holmes,  9  La.  Ann.  20; 
Vathir  v.  Zane,  6  Gratt.  246;  Goodman  v. 
Harvey,  4  Ad.  &  El.  870,  6  L.  J.  K.  B.  N.  8. 
260,  6  Nev.  &  M.  372;  Arbouin  v.  Anderson, 

I  Q.  B.  498;  Bailey  v.  Bidwell,  13  Mees.  ft 
W.  73;  Catlin  v.  Hansen,  1  Duer,  322; 
Munroe  v.  Cooper,  6  Pick.  412;  Smith  v. 
Braine,  3  Eng.  L.  ft  Eq.  Rep.  379,  16  Q.  B. 
244,  20  L.  J.  Q.  B.  N.  S.  201,  15  Jur.  287; 
Harvey  v.  Towers,  4  Eng.  I*  ft  Eq.  Rep.  631, 
6  Exch.  666,  20  L.  J.  Exch.  N.  S.  318,  15 
Jur.  544;  Vallett  v.  Parker,  6  Wend.  615; 
McKesson  v.  Stanberry,  3  Ohio  St.  156; 
Berry  v.  Alderman,  24  Eng.  L.  ft  Eq.  Rep. 
318,  14  C.  B.  95,  2  C.  L.  R.  691,  23  L.  J.  C. 
P.  N.  S.  34;  Gwyn  v.  Lee,  1  Md.  Ch.  445; 
Case  V.  Mechanics'  Bkg.  Asso.  4  N.  Y.  166; 
Joyce,  Defenses  to  Commercial  Paper,  §§ 
123,  381;  2  Am.  ft  Eng.  Enc.  Law,  395; 
Hall  V.  Featherstone,  3  Hurlst.  ft  N.  284, 
27  L.  J.  Exch.  N.  S.  308,  4  Jur.  N.  S.  813, 
6  Week.  Rep.  496;   Smith  v.  Sac  Coimty, 

II  Wall.  139,  20  L.  ed.  102;  Chambers  v. 
Faulkner,  65  Ala.  448;  Wright  v.  Brosseau, 
73  111.  381;  Mitchell  v.  Tomlinson,  91  Ind. 
167;  Sullivan  v.  Langley,  120  Mass.  437; 
Merchants'  Exch.  Nat.  Bank  v.  New  Bruns- 
wick Sav.  Inst  33  N.  J.  L.  170;  Crampton 
V.  Perkins,  65  Md.  22,  3  Atl.  300;  Meadows 
V.  Cozart,  76  N.  C.  450;  Battles  v.  Landen- 
slager,  84  Pa.  446;  Duncan  v.  Scott,  1 
Campb.  100;  Clark  v.  Pease,  41  N.  H.  414; 
Nickerson  v.  Ruger,  76  N.  Y.  279;  Roberta 
T.  Lane,  64  Me.  108,  18  Am.  Rep.  242; 
Reamer  v.  Bell,  79  Pa.  292;  Ross  v.  Drink- 
ard,  35  Ala.  434;  Emerson  v.  Bums,  114 
Mass.  348;  Knight  v.  Pugh,  4  Watts  ft  S. 
446,  39  Am.  Dec.  99 ;  Miller  v.  Race,  1  Burr. 
452;  8  Cyc.  236,  238. 
I,.R.A.1916D.  40 


court: 

The  Edwards  ft  Deutsch  Lithographing 
Company  brought  an  action  against  the 
Vidalia  Grocery  Company,  to  recover  an 
amount  alleged  to  be  due  upon  a  note 
which  was  expressed  in  the  following  terms: 

$1,000.  Montgomery,  Alabama,  June  21, 
1912. 

On  the  21st  day  of  June,  1913,  for  value 
received,  we  promise  to  pay  to  the  order  of 
ourselves,  the  sum  of  one  thousand  and 
no/100  dollars,  with  8  per  cent  interest  per 
annum  thereon,  and  all  costs  of  collection; 
negotiable  and  payable  at  Montgomery 
Bank  and  Trust  Company,  Montgomery, 
Alabama.  As  collateral  security  for  the 
payment  of  this  note  the  undersigned  here- 
by transfers,  assigns,  conveys,  deposits, 
and  pledges  one  registered  debenture,  num- 
ber three,  of  the  Lewis  Bear  Drug  Company, 
Inc.,  for  $1,000,  with  full  power  and  author- 
ity to  sell,  assign,  and  deliver  the  whole 
or  any  part  thereof,  or  any  substitute  there- 
for, or  any  addition  thereto,  either  at  pub- 
lic or  private  si^le,  at  the  option  of  the 
owner  or  holder  of  said  note  or  debt,  his, 
their,  or  its  assigns,  on  the  nonperformance 
of  this  promise  at  any  time  or  times  there- 
after, without  advertising  or  notice,  which 
is  hereby  expressly  waived,  and  upon  such 
sale  the  owner  or  holder  thereof  may  pur- 
chase the  whole  or  any  part  of  said  securi- 
ties discharged  from  any  right  of  redemp- 
tion or  liability  of  conversion.  The 
undersigned  indorsers  of  this  note  waive 
demand,  protest,  and  notice  of  nonpayment 
and  protest,  and  hereby  waive  all  claims  of 
exemption  to  real  or  personal  property, 
salary,  or  wages,  under  the  Constitution 
and  statute  laws  of  Alabama,  or  any  other 
state,  as  against  the  debt  evidenced  hereby, 
and  agrees  and  contracts  with  the  payee 
hereof  that  liability  of  the  debt  as  shown 
hereby  is  not  limited  or  affected  by  any 
outside  agreement  or  otherwise  in  any  way  • 
and  if  unpaid  at  maturity,  agree  to  pay  10 
per  cent  of  the  principal  and  interest  as  at- 
torneys' fees. 

The  note  was  signed,  "Vidalia  Grocery 
Co.,  J.  E.  French,  President,"  and  was  in- 
dorsed, "Vidalia  Grocery  Co.,  J.  E,  French, 
Pres."  The  defendant  pleaded  failure  of 
consideration,  and  that  it  had  been  induced 
to  sign  the  note  by  false  and  fraudulent  rep- 
resentations of  the  president  of  the  Lewis 
Bear  Drug  Company,  and  that  the  plaintiff 
was  not  a  bona  fide  holder  of  the  note.  A 
verdict  was  rendered  for  the  defendant.  A 
motion  for  new  trial  was  overruled,  and 
the  plaintiff  excepted. 

The  controlling  question  is  whether  the 
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evidence  is  sufficient  to  so  affect  the  bona 
fides  of  the  holder  of  the  note  as  to  let  in 
the  defenses  urged  against  it.  The  statute 
provides  that  "the  holder  of  a  note  is  pre- 
sumed to  be  such  bona  fide,  and  for  value; 
if  either  fact  is  negatived  by  proof,  the 
defendants  are  let  into  all  their  defenses; 
such  presumption  is  negatived  by  proof  of 
any  fraud  in  the  procurement  of  the  note." 
Civil  Code  1910,  §  4288. 

Fraud  in  its  procurement,  as  used  in  this 
section,  means  the  fraud  of  the  holder  in 
procuring  the  paper,  and  has  no  reference 
to  the  fraud  in  the  contract  out  of  which 
the  paper  arose.  Walters  v.  Palmer,  110 
Ga.  776,  36  S.  E.  79.  The  plaintiff  was  not 
shown  to  have  had  actual  notice  of  the  cir- 
cumstances attending  the  making  of  the 
contract  in  execution  of  which  the  note  was 
given,  but  the  defendant  says  that  the  cir- 
cumstances were  sufficient  to  impute  notice, 
under  the  Code  section,  which  declares  that 
"any  circumstances  which  would  place  a 
prudent  man  upon  his  guard  in  purchasing 
negotiable  paper  shall  be  sufficient  to  con- 
stitute notice  to  a  purchaser  of  such  paper 
before  it  is  due."    Civil  Code  1910,  §  4291. 

The  defendant  contends  that  the  follow- 
ing circumstances  are  sufficient  to  overcome 
the  presumption  that  the  plaintiff  is  a  bona 
fide  holder  of  the  note:  The  plaintiff's 
taking  of  the  note  without  the  indorsement 
of  the  Lewis  Bear  Drug  Company;  the 
widely  separated  localities  of  the  parties  to 
the  transaction,  the  plaintiff  being  a  cor- 
poration doing  business  in  Chicago,  the  de- 
fendant a  Georgia  corporation,  and  the 
Lewis  Bear  Drug  Company  being  an  Ala- 
bama corporation  doing  business  in  Mont- 
gomery, Alabama;  and,  notwithstanding 
the  stipulation  in  the  note  that  a  certain 
registered  debenture  bond  of  the  Lewis  Bear 
Drug  Company  was  assigned  as  collateral 
security,  the  plaintiff's  acceptance  of  the 
note  without  the  collateral.  Referring  to 
the  first  contention,  the  effect  of  the  in- 
dorsement of  the  note  by  the  payee,  whidi 
was  also  the  maker,  was  to  make  it  as  if 
it  had  originally  been  payable  to  bearer, 
and  no  indorsement  by  a  subsequent  holder 
was  necessary  for  the  protection  of  the 
holder.  Hendrix  v.  Bauhard,  138  Ga.  473, 
476,  43  L.R.A.(N.S.)  1028,  75  S.  E.  588, 
Ann.  Cas.  1913D,  688.  We  do  not  think 
any  inference  of  mala  fides  is  deducible 
from  the  fact  that  a  note  payable  to  bearer 
is  not  indorsed  by  an  intermediate  holder 
before  its  delivery  to  a  purchaser.  Nor  do 
we  think  that  the  commercial  business  of 
this  country  is  to  be  regarded  so  far  pro- 
vincial as  to  raise  a  presumption  of  mala 
fides  because  the  parties  to  the  transaction 
may  live  in  different  states.  If  unfavorable  J 
deductions  can  be  made  on  this  account,  no  * 
L.R.A.1916D. 


transaction  will  be  safe  against  an  inference 
of  impurity  imleas  the  parties  thereto  liv« 
in  the  same  locality.  The  last  contention 
(that  the  note  recited  that  it  was  secured 
by  a  collateral  bond,  which  the  plaintiff 
failed  to  demand  or  take  at  the  time  of  the 
purchase,  as  being  sufficient  information  to 
put  it  upon  inquiry  as  to  the  circumstances 
under  which  it  procured  the  note)  is  like- 
wise untenable.  The  object  and  intent  of 
the  parties  in  inserting  the  recital  that  the 
note  was  secured  by  collateral  was  not  to 
limit  or  impair  the  value  of  the  note,  but 
to  add  to  it..  It  was  not  to  notify  third 
persons  that  the  collateral  would  destroy 
or  affect  the  negotiable  character  of  the 
note.  The  principal  object  was  to  show 
that,  in  addition  to  the  responsibility  of 
the  maker,  the  note  was  also  secured  by 
collateral.  This  language  is  neither  suffi- 
cient to  inform  third  persons  nor  to  put 
them  upon  inquiry  as  to  the  circumstances 
under  which  tiio  note  was  given.  Pyron  v. 
Ruohs,  120  Ga.  1060  (6),  1065,  48  S.  E. 
434;  Howry  v.  Eppinger,  34  Mich.  29; 
ZoUman  v.  Jackson  Trust  A,  Sav.  Bank,  238 
111.  290,  32  L.R.A.(N.S.)  858,  87  N.  E.  297. 

The  failure  of  the  defendant  to  show  such 
circumstances  as  would  authorize  the  sub- 
mission to  the  jury  of  the  bona  fides  of  the 
plaintiff  in  purchasing  the  note  renders  it 
unnecessary  to  discuss  the  various  assign- 
ments relating  to  the  admissibility  of  evi- 
dence offered  to  support  the  plea  to  the 
merits. 

Judgment  reversed. 

All  the  Justices  concur,  except  Fish,  Ch. 
J.,  absent  on  account  of  sickness. 


KANSAS  SUPREME  COURT. 

JOHN  BUTLER 

V. 

CITY  OP  KANSAS  CITY,  KANSAS,  Appt 

(97  Kan.  239,  155  Pac.  12.) 

Monldpal  corporation  —  governmental 
dnty  —  pesthouse. 

I.  Where  a  municipal  corporation  main- 
tains a  pesthouse  for  the  treatment  and 
isolation  of  persons  who  have  been  exposed 
to  or  affected  with  smallpox,  it  performs  s 
governmental  duty. 

For  other  oases,  see  Uunicxpal  Corporation*, 

II.  g,  in  Dig.  1-52  X.  S. 

Headnotes  by  Pobteb,  J. 


_  Note.  —  The  question  of  municipal  lia- 
bility as  affected  by  the  distinction  between 
governmental  and  proprietary,  or  public  and 
private,  functions  of  municipal  corpora- 
tions, is  treated  in  various  aspects,  and  with 
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Same  —  defective  floor  —  Uabilttj. 

2.  The  rule  that  the  goTemmental  tgen- 
eiea  of  the  Btate  are  not  liable  in  an  action 
of  tort  for  either  misfeasance  or  nonfeas- 
ance is  applied  to  an  action  against  a  city 
to  recover  damages  for  personal  injuries  re- 
sulting from  the  defective  condition  of  the 
floor  of  a  pesthouse,  where  plaintiff,  who 
was  affected  with  smallpox,  was  confined  by 
the  city  authorities. 
For  other  eates,  tee  Municipal  Corporations, 

U.  g,  4,  tn  Dig.  1-52  N.  8. 

(February  12,  1916.) 

APPEAL  hy  defendant  from  a  judgment 
of  the  District  Court  for  Wyandotte 
County  overruling  a  demurrer  to  a  peti- 
tion filed  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  J.  Htgglns,  W.  H.  McCam- 
Ish,  and  Iiee  Judy,  for  appellant: 

In  establishing  and  maintaining  a  pest- 
house,  defendant  was  performing  a  govern- 
mental duty,  was  acting  under  the  police 
power  of  this  state,  and  therefore  cannot 
be  liable  for  injuries  to  patients  who  were 
there  for  the  purpose  of  being  treated  for 
contagious  diseases,  such  as  smallpox. 

6  McQuillin,  Mun.  Corp.  ^  2669,  pp.  6496, 
5498;  Murtaugh  t.  St.  Louis,  44  Mo.  479; 
Richmond  v.  Long,  17  Gratt.  376,  94  Am. 
Dec  461;  Ifew  Kiowa  t.  Craven,  46  Kan. 
114,  26  Pac.  426;  Pfefferle  v.  Lyon  County, 
39  Kan.  432,  18  Pac.  506;  La  Clef  v.  Con- 
cordia, 41  Kan.  323,  13  Am.  St.  Rep.  285, 
21  Pac.  272;  Williamson  v.  Louisville  In- 
dustrial School,  95  Ky.  251,  23  L.R.A.  200, 
44  Am.  St.  Rep.  243,  24  S.  W.  1065;  Benton 
T.  City  Hospital,  140  Mass.  13,  54  Am.  Rep. 
436,  1  N.  E.  836 ;  Sherboume  v.  Yuba  Coun- 
ty, 21  Cal.  113,  81  Am.  Dec.  151;  Hessin  v. 
Manhattan,  81  Kan.  153,  25  L.R.A.(X.S.) 
228,  105  Pac.  44;  Stewart  v.  New  Orleans, 
9  La.  Ann.  461,  61  Am.  Dec.  218. 

Mr.  A.  J.  Herrod  for  appellee. 

Porter,  J.,  delivered  the  opinion  of  the 
court: 

John  Butler  sued  the  city  of  Kansas  City 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  the  city's  negli- 
gence. The  city  maintains  a  pesthouse 
where  persons  affected  with  smallpox  are 
taken  for  isolation  and  treatment.  The 
petition  alleged  that  Butler  became  sick 
with  smallpox  and  was  taken  by  employees 
of  the  city  and  confined  in  one  of  the  rooms 


or  wrardg  of  the  pesthouse,  where  each  morn- 
ing he  was  obliged  to  start  a  fire,  and  that 
blood  poisoning  resulted  from  a  splinter  of 
the  flooring  which  entered  his  bare  foot  as 
he  walked  from  the  bed  to  the  stove.  The 
petition  alleged  that  the  city  was  negligent 
in  maintaining  the  floor  of  the  room  in  a 
defective  and  dangerous  condition.  A  de- 
murrer to  the  petition  was  overruled.  The 
city  elected  to  stand  upon  the  demurrer  and 
has  appealed. 

The  contention  of  the  city  is  that  in  main- 
taining a  pesthouse  it  was  performing  a 
governmental  duty  under  the  police  power 
of  the  state,  and  therefore  cannot  be  held 
liable  for  negligence  causing  injuries  to  per- 
sons who  were  in  the  pesthouse  for  treat- 
ment and  isolation  while  affected  with 
smallpox. 

On  the  same  principle,  a  similar  immu- 
nity from  liability  has  been  held  to  exist  in 
a  case  where  a  county  is  sued  by  an  immate 
of  a  jail  for  injuries  resulting  from  negli- 
gence in  the  manner  in  which  the  jail  was 
maintained.  Pfefferle  t.  Lyon  County,  39 
Kan.  432,  18  Pac.  506.  The  decision  in 
that  case  was  placed  upon  the  ground  that, 
in  respect  to  persons  committed  to  its  cus- 
tody, the  county  was  engaged  in  the  per- 
formance of  a  governmental  duty  for  the 
benefit  of  the  state  and  possessed  the  same 
immunity  as  the  state. 

In  Thomas  y.  Ellis  County,  91  Kan.  443, 
138  Pac.  409,  it  was  said:  "Counties  are 
mere  auxiliary  agencies  of  the  state  govern- 
ment, and,  like  the  state,  are  immune  from 
liability  on  account  of  damages  occasioned 
by  the  manner  in  which  they  exercise  or 
fail  to  exercise  their  governmental  powers." 
Syl.  1. 

See  also  State  v.  Lawrence,  79  Kan.  234, 
260,  100  Pac.  485. 

The  same  doctrine  was  applied  in  a  case 
of  malicious  prosecution.  Caldwell  v.  Pru- 
nelle,  67  Kan.  511,  513,  46  Pac.  949,  950. 
It  was  there  held  that  in  enforcing  a  police 
regulation  the  officers  of  the  city  were  exer- 
cising a  public  and  governmental  function. 
In  the  opinion  it  was  said:  "For  the  man- 
ner in  which  they  exercise  their  powers  and 
duties  in  this  respect  the  city  is  not  liable." 
p.  513. 

The  case  of  Edson  v.  Olathe,  81  Kan.  328, 
36  L.R.A.(N.S.)  861,  105  Pac.  621,  rehear- 
ing denied  in  82  Kan.  4,  36  L.R.A.(N.S.) 
865,  107  Pac.  639,  recognized  the  distinction 
between  the  governmental  and  proprietary 
functions  of  municipal  corporations  gener- 


reference  to  particular  branches  of  mu- 
nicipal activity,  in  notes  cited  in  the  Index 
to  L.R.A.  Notes,  under  the  title,  "Municipal 
corporations,"  subtitle,  "Liability  for  dam- 
ages." 
L.R.A.1916D. 


The  note  appended  to  Columbia  Finance 
&  T.  Co.  V.  Louisville,  25  L.R.A.(N.S.)  88, 
deals  speciflcally  with  the  question  as  af- 
fecting liability  for  tort  in  connection  with 
buildings  used  by  the  municipality. 
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ally,  and  as  affecting  property  and  contract 
rights.  See  authorities  cited  in  opinion. 
Another  case  more  nearly  in  point  as  to  the 
facts,  and  in  which  the  controlling  question 
was  the  distinction  between  the  liability  of 
a  citj'  for  an  act  done  by  it  in  its  public 
capacity  as  a  part  of  the  political  subdivi- 
sions of  the  states  and  its  liability  for  an 
act  done  to  its  private  advantage  in  rela- 
tion to  which  the  state  at  large  has  no  in- 
terest, is  La  Clef  v.  Concordia,  41  Kan,  323, 
13  Am.  St.  Bep.  285,  21  Pac.  272.  There 
the  plaintiff  brought  an  action  to  recover 
damages  to  his  health  by  the  negligent  con- 
dition of  a  jail  in  which  he  was  confined  for 
the  violation  of  a  city  ordinance.  It  was 
held  that  the  city  in  maintaining  the  jail 
stands  in  the  same  attitude  as.  counties, 
and  is  not  liable  for  injuries  resulting  from 
the  enforcement  of  public  iaws  affecting 
the  state  at  largo. 

It  is  a  general  rule  that  the  governmen- 
tal agencies  of  the  state  are  not  liable  in 
an  action  of  tort  for  either  nonfeasance  or 
misfeasance.  Fowle  v.  Alexandria,  3  Pet. 
308,  7  L.  ed.  719;  Maxmilian  v.  New  York, 
62  N.  Y.  160,  164,  165,  20  Am.  Rep.  468. 
Judge  Dillon  states  the  law  as  follows: 
"The  power  or  even  duty  on  th«  part  of  a 
municipal  corporation  to  make  provision 
for  the  public  health  and  for  the  care  of 
the  sick  and  destitute  appertains  to  it  in 
its  governmental  or  public,  and  not  in  its 
corporate,  or,  as  it  is  sometimes  called, 
private,  capacity.  And  therefore  where  a 
city,  under  its  charter  and  the  general  law 
of  the  state  enacted  to  prevent  the  spread 


of  contagious  diseases,  establishes  a  hospi- 
tal, it  is  not  responsible  to  persons  injured ' 
by  reason  of  the  misconduct  of  its  agents 
and  employees  therein."    4  Dill.  Mun.  Corp. 
6th  ed.  §  1661. 

Among  the  cases  cited  in  the  notes  which 
are  directly  in  point,  see  Evans  v.  Kanka- 
kee, 231  111.  223,  13  l..R.A.(N.S.)  1190,  83 
N.  E.  223;  Sherbourne  v.  Yuba  County,  21 
Cal.  113,  81  Am,  Dec  151;  Summers  v. 
Daviess  County,  108  Ind.  262,  53  Am.  Rep. 
612,  2  N.  E.  725;  Richmond  v.  Long,  17 
Gratt.  375,  94  Am.  Dec.  461;  Murtaugh  v. 
St.  Louis,  44  Mo.  479. 

In  Barbour  v.  Ellsworth,  07  Me.  294,  a 
well  person  was  taken  to  a  hospital  for 
smallpox,  where  he  contracted  the  disease. 
Alleging  that  he  had  not  been  suitably  or 
sufficiently  cared  for,  he  sued  the  city  for 
damages,  and  it  was  held  there  was  no  lia- 
bility. In  Lynch  v.  North  Yakima,  37 
Wash.  657,  12  L.R.A.(N.S.)  261,  80  Pac. 
79;  it  was  held  that  the  city  was  not  liable 
for  the  act  of  a  policeman  who  took  a  person 
exposed  to  smallpox  into  a  building  oc- 
cupied by  the  Are  department,  thereby  ex- 
posing the  employees  to  contagion. 

The  duty  of  a  municipal  corporation  to 
conserve  the  public  health  is  governmental, 
and  it  is  not  liable  for  injuries  inflicted 
while  performing  such  duty.  6  McQuillin 
Mun.  Corp.  §  2669. 

The  petition  failed  to  state  a  cause  of  ac- 
tion against  the  city,  and  the  judgment  is 
reversed,  with  directions  to  sustain  the  de- 
murrer 


MONTANA  8UPRE1ME  COURT. 

RE  APPLICATION  OF  LEWIS  AND 
CLARK  COUNTY,  Respt. 

INDUSTRIAL  ACCIDENT  BOARD  OF 
THE  STATE  OF  MONTANA,  Appt. 

(—  Mont.  — ,  155  Pac.  268.) 

Statute  ^  title  —  workmen's  compensa- 
tton  act  —  application  to  counties. 

1.  Counties  may  he  included  in  the  opera- 
tion of  a  workmen's  compensation  act  under 
a  title,  "An  Act  Providing  for  the  Protection 
and  Safety  of  Workmen  in  All  Places  of  Em- 
ployment." 

For  other  cases,  see  Statutes,  I.  e,  t,  in  Dig. 

1-5S  N.  8. 
Constitutional  law  —  class  lefi^lslation 

—     compensation     to     employees     of 

counties. 

2.  Providing  compensation  for  persons  in- 


jured while  in  the  employment  of  a  county 
to  the  exclusion  of  those  injured  while  mere 
inhabitants  of  the  county  is  not  unconsti- 
tutional class  legislation. 
For  other  eases,  see  Constitutional  Law,  II. 

a,  5,  0,  in  Dig.  l-Si  2V.  B. 
Public  money  —  donation  to  individual 

^  workmen's  compensation. 

3.  Workmen's  compensation  aots  do  not 
provide  for  charity  so  as  to  brins  their  ap- 
plication to  public  employees  in  confiict 
with  a  constitutional  provision  forbidding 
donation  of  public  funds  to  individuals. 
For  other  oases,  see  Pvhlio  Moneys,  II.  6,  in 

Dig.  ISi  y.  B. 
Tax   —   public   purpose   —  workmen's 
compensation. 

4.  Compensating  couni^  employees  for  in- 
juries received  in  the  course  of  their  em- 
ployment is  a  public  purpose  within  the 
meaning  of  a  constitutional  provision  that 


Note. —  The  entire  subject  of  workmen's 
compensation  acts  is  annotated  in  L.R.A. 
1916A,  23.  As  to  the  power  of  the  legis- 
L.R.A.1916D 


lature  to  impose  the  provisions  of  such  acts 
upon  a  municipal  corporation,  see  footnote 
to  Wood  V.  Detroit,  L.R.A.1916C,  388. 
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taxes  shall  be  collected  for  public  purposes 
only. 

Far  other  ca«e«,  tee  Taaee,  I.  d,  in  Dig. 
l-5i  N.  B. 

(January  27,  1916.)' 

APPEAL  by  the  Industrial  Accident 
Board  from  an  order  of  the  District 
Court  for  Lewis  and  Clark  County  overrul- 
ing and  setting  aside  its  order  refuging  the 
application  of  said  county  to  become  bound 
by  the  workmen's  compensation  law.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  J.  B.  Folndezter,  Attorney  Gen- 
eral, and  O.  S.  Wagner,  Assistant  Attorney 
General,  for  the  appellant: 

The  law  is  inoperative  as  to  counties,  and 
their  attempted  inclusion  within  its  pro- 
visions is  null  and  void. 

Endlich,  Interpretation  of  Statutes,  § 
161;  36  Cyc.  1171;  Miller  v.  Pillsbury,  184 
Cal.  199,  128  Pac.  327,  Ann.  Cas.  1914B, 
886;  Sutherland,  Stat.  Constr.  §  120; 
State  ex  rel.  HoUiday  v.  O'Leary,  43  Mont. 
157,  115  Pac.  204;  Ye^n  v.  Yellowstone 
County,  34  Mont.  79,  85  Pac.  740;  State  v. 
McKinney,  29  Mont.  375,  74  Pac.  1095,  1 
Ann.  Cas.  679;  State  v.  Brown,  29  Mont. 
170,  74  Pac.  366;  State  v.  Courtney,  27 
Mont.  378,  71  Pac.  308;  Russell  v.  Chicago, 

B.  &  Q.  R.  Co.  37  Mont.  10,  94  Pac  488, 
601;  State  v.  Cunningham,  35  Mont.  547, 
00  Pac.  755;  Evers  v.  Hudson,  36  Mont.  135, 
92  Pao.  462;  Eersey  v.  Neilson,  ^7  Mont. 
132,  131  Pae.  30,  Ann.  Cas.  1914C,  063; 
Smith  V.  Zimmer,  46  Mont.  282,  125  Pac. 
420;  Stegmaier  v.  Jones,  203  Pa.  47,  52 
Atl.  66;  Dailey  v.  Potter  County,  203  Pa. 
693,  53  Atl.  408;  State  ex  rel.  Patterson  v. 
Douglas  County,  47  Neb.  428,  66  N.  W. 
434;  Cunningham  v.  Northwestern  Im- 
prov.  Co.  44  Mont.  180,  119  Pac.  654,  1  N. 

C.  C.  A.  720. 

Mr.  jr.  P.  Donnelly  for  respondent. 

Holloway,  J.,  delivered  the  opinion  of 
tiie  court: 

This  appeal  presents  the  question:  Do 
the  provisions  of  the  workmen's  compensa- 
tion law  (chapter  96,  Laws  1915)  apply  to 
counties  and  county  employees!  The  trial 
court  answered  the  inquiry  in  the  affirma- 
tive, and  the  Industrial  Accident  Board 
appealed. 

By  specific  legislative  declarations  con- 
tained in  §§  3  (e),  6  (gg),  and  6  (i)  coun- 
ties and  county  employees  are  made  subject 
to  the  terms  of  the  act,  but  it  is  the  con- 
tention of  counsel  for  appellant  that  those 
provisions  are  to  be  disregarded  as  without 
force  or  validity,  because  the  title  to  the 
act  is  not  sufficiently  comprehensive  to  war- 
L.R.A.1916D 


rant  their  inclusion  in  the  body  of  the 
measure. 

Section  23,  art.  5,  of  .the  Constitution, 
provides:  "No  bill,  except  general  appro- 
priation bills,  and  bills  for  the  codification 
and  general  revision  of  the  laws,  shall  be 
passed  containing  more  than  one  subject 
which  shall  be  clearly  expressed  in  its  title; 
but  if  any  subject  shall  be  embraced  in  any 
act  which  shall  not  be  expressed  in  the  title, 
such  act  shall  be  void  only  as  to  so  much 
thereof  aa  shall  not  be  so  expressed." 

Beginning  with  Hotchkiss  v.  Marion,  12 
Mont.  218,  29  Pac.  823,  and  continuing  down 
to  State  ex  reL  Cotter  v.  District  Ct.  40 
Mont.  146,  140  Pac  732,  this  court  has 
repeatedly  considered  and  defined  the  pur- 
poses and  limitations  of  this  section  of  the 
Constitution,  and  they  need  not  be  restated 
here.  The  title  to  chapter  96,  above,  is  as 
follows : 

"An  Act  Providing  for  the  Protection  and 
Safety  of  Workmen  in  All  Places  of  Em- 
ployment and  for  the  Inspection  and  Regu- 
lation of  Places  of  Employment  in  AH 
Inherently  Hazardous  Works  and  Occupa- 
tions; Providing  a  Schedule  of  Compensa- 
tion for  Injury  to  or  Death  of  Workmen 
and  Methods  of  Paying  the  Same,  and  Pre- 
scribing the  Liability  of  Employers  Who 
Do  Not  Elect  to  Pay  Such  Compensation; 
Establishing  the  Industrial  Accident  Board, 
Defining  its  Powers  and  Duties;  and  Pro- 
viding for  a  Review  of  its  Awards." 

It  may  be  conceded  at  once  that  counties 
and  county  employees  are  not  included,  eo 
nomine,  in  this  title;  and  we  agree  with 
cotmsel  that  general  l^sletion  is  intended 
primarily  for  the  subjects,  and  not  for  the 
Sovereign,  and  that  the  rules  of  statutory 
construction  require  that  we  enter  upon  our 
investigation  of  the  meaning  and  purpose  of 
a  legislative  enactment  indulging  the  pre- 
sumption that  the  lawmakers  intended  to 
legislate  npon  the  rights  and  affairs  of  in- 
dividuals, and  that  the  state  or  the  public 
will  not  be  deemed  to  be  within  the  pur- 
view of  such  enactment,  unless  expressly 
named  or  included  by  fair  implication.  In 
their  brief,  counsel  for  appellant  say :  "The- 
orize as  we  will,  compensation  and  employ- 
ers' liability  acts  are  nothing  more  or  lees 
than  substitutes  for,  and  intended  to  sup- 
plant, the  recognized  unsatisfactory  and  oft- 
times  disappointing  and  uncertain  common- 
law  and  statutory  tort  remedies,  which  fur- 
nished the  only  legal  haven  of  refuge  for  an 
injured  employee." 

At  the  time  chapter  96  was  enacted,  a 
county  of  this  state  was  not  liable  for  dam- 
ages to  its  injured  employee,  and  therefore, 
if  counsel  are  correct  in  their  analysis  of 
the  purpose  of  this  act,  it  would  seem  to  be 
a  justifiable  conclusion  to  be  reached  by 


Digitized  by 


Google 


630 


MONTANA  SUPREME  COURT. 


anyone  entertaining  the  same  view  and  con- 
sidering the  title  of  this  act  only,  that  it 
was  never  intended  to  subject  counties  or 
county  employees  to  its  provisions.  But 
that  counsel  has  misconceived  the  object  and 
purpose  of  the  act  is  quite  patent  when  the 
history  of  this  character  of  legislation  is 
considered. 

Liability  and  compensation  statutes  are 
not  to  be  grouped  together.  They  are  the 
antipodes  of  labor  legislation,  having  their 
foundation  in  essentially  different  social  and 
economic  ideas.  The  common  law  of  Eng- 
land and  America  and  the  Civil  Code  of  Con- 
tinental Europe  furnished  but  a  single  reme- 
dy for  a  servant's  injury, — an  action  for 
damages  in  which  it  was  made  to  appear 
that  the  negligence  of  the  master  was  a 
proximate  cause  of  the  injury.  The  harsh- 
ness of  the  rule  was  emphasized  when  there 
was  ingrafted  on  it  the  defenses  of  con- 
tributory negligence  (Butterfield  v.  For- 
rester, 11  East,  60,  10  Revised  Rep.  433,  10 
Eng.  Rul.  Cas.  189),  fellow  servant's  negli- 
gence (Priestly  v.  Fowler,  3  Mees  &  W.  1, 
Murph.  ft  H.  305,  7  L.  J.  Exch.  N.  S.  42,  1 
Jnr.  N.  S.  987,  19  Eng.  Rul.  Cas.  102; 
Murray  v.  South  Carolina  R.  Co.  1  McMuU. 
L.  385,  36  Am.  Dec.  268),  and  assumption 
of  risk  (Farwell  v.  Boston  &  W.  R.  Corp. 
4  Met.  49,  38  Am.  Dec.  339,  15  Am.  Neg. 
Cas.  407 ;  Laning  v.  New  York  C.  R.  Co.  49 
N.  Y.  521,  10  Am.  Rep.  417,  16  Am.  Neg. 
Cas.  747).  With  the  increased  hazards 
consequent  upon  the  use  of  high  explosives, 
complicated  and  dangerous  machinery,  and 
the  powerful  agencies  of  steam  and  elec- 
tricity, the  percentage  of  injured  employees 
having  justiciable  claims  rapidly  increased, 
until  relief  was  sought  in  liability  statutes 
which  modified  or  eliminated  some  or  all  of 
tiie  common-law  defenses.  But  whether  the 
remedy  was  sought  at  common  lav  or  under 
an  employers'  liability  statute,  the  action- 
able wrong  of  the  master,  or  actionable 
wrong  for  which  the  master  was  liable 
under  the  maxim  respondent  superior,  was 
the  gist  of  the  claim  for  damages  and  the 
basis  of  any  right  to  recover.  Experience 
demonstrated  that  more  than  one  half  of 
all  industrial  injuries  resulted  from  inevita- 
ble accident  or  from  the  risks  of  the  busi- 
ness for  which  no  one  could  be  held  respon- 
sible; that  neither  the  common  law  nor 
employers'  liability  statutes  furnished  any 
measure  of  relief  to  more  than  12  or  15  per 
cent  of  the  injured,  and  that  further  appre- 
ciable improvement  from  the  modification 
of  existing  laws  could  not  be  expected  so 
long  as  the  element  of  negligence  was  the 
foundation  of  legal  liability. 
L.R.A.1916D. 


Workingmen's  insurance,  and  compensa- 
tion laws  are  the  products  of  the  develop- 
ment of  the  social  and  economic  idea  that 
the  industry  which  has  always  borne  the 
burden  of  depreciation  and  destruction  of 
the  necessary  machinery  shall  also  bear  the 
burden  of  repairing  the  efficiency  of  the 
human  machines,  without  which  the  indus- 
try itself  could  not  exist.  The  economic 
loss  from  voeatimial  disease,  industrial  acci- 
dent, invalidity,  old  age,  and  unemploy- 
ment was  a  subject  of  serious  inquiry  among 
the  constituent  German  states  before  the 
days  of  the  Empire,  but  the  credit  for 
crystallizing  the  sentiment  into  worlcable 
laws  will  always  remain  with  Bismarck. 
From  the  enactment  of  the  sick  insurance 
statute  in  Germany  in  1883,  and  the  funda- 
mental law  in  1884,  the  idea  of  compen- 
sation based  only  upon  the  risks  of  the 
business  and  the  impairment  of  earning  ef- 
ficiency spread  to  other  European  states, 
and  finally  penetrated  to  this  country.  The 
Federal  government,  thirty-one  states, 
Alaska,  Hawaii,  and  the  Canal  Zone  now 
have  measures  for  the  relief  of  injured 
workmen  patterned  after  the  German  in- 
surance or  English  compensation  plan. 
Each  system  seeks  the  same  ultimate  end, 
but  by  somewhat  different  means,  and 
"workmen's  compensation"  is  a  term  suf- 
ficiently comprehensive  for  all  practical  pur- 
poses to  include  both.  The  fundamental 
difference  between  the  conception  of  liabil- 
ity and  compensation  is  found  in  the  pres- 
ence in  the  one,  and  the  absence  from  the 
other,  of  the  element  of  actionable  wrong. 
The  common  law  and  liability  statutes  fur- 
nished an  uncertain  measure  of  relief  to  the 
limited  niunber  of  workmen  who  could  trace 
their  injuries  proximately  to  the  master's 
negligence.  Compensation  laws  proceed 
upon  the  theory  that  the  injured  working- 
man  is  entitled  to  pecuniary  relief  from  the 
distress  caused  by  his  injury,  aa  a  matter  of 
right,  unless  his  own  wilful  act  is  the 
proximate  cause,  and  that  it  is  wholly  im- 
material whether  the  injury  can  be  traced 
to  the  negligence  of  the  master,  the  negli- 
gence of  the  injured  employee  or  a  fellow 
servant,  or  whether  it  results  from  an  act 
of  God,  the  public  enemy,  an  unavoidable 
accident,  or  a  mere  hazard  of  the  business 
which  may  or  may  not  be  subject  to  more 
exact  classification;  that  his  compensation 
shall  be  certain,  limited  by  the  impairment 
of  his  earning  capacity,  proportioned  to  his 
wages,  and  not  dependent  upon  the  skill  or 
eloquence  of  counsel  or  the  whim  or  caprice 
of  a  jury;  that  as  between  workmen  of  the 
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■aine  daaa  who  suffer  like  injuries,  each 
shall  receive  the  same  compensation,  and 
that,  too,  without  the  economic  waste  inci- 
dent to  protracted  litigation,  and  without 
reference  to  the  fact  that  the  injury  to  the 
one  may  have  been  occasioned  by  the  negli- 
gence of  the  master,  and  to  the  other  by 
reason  of  his  own  fault. 

Confronted  with  a  legislative-  history 
covering  more  than  thirty  years  and  ex- 
tending to  practically  all  of  Europe,  to 
many  of  the  European  dependencies,  and  to 
more  than  one  half  of  the  United  States, 
the  members  of  the  legislative  assembly  of 
1915  must  be  credited  with  an  understand- 
ing of  compensation  measures  as  they  were 
generally  understood  at  that  time,  and  with 
an  intention  to  employ  terms  appropriate 
to  such  measures  as  they  were  generally 
employed  tmder  like  circumstances.  In 
drafting  this  measure  and  formulating  a 
title  for  it,  we  must  assume  that  the  mem- 
bers of  the  legislative  assembly  appreciated 
the  fact  that  they  were  departing  from  the 
rule  of  liability  in  favor  of  the  few,  to 
establish  a  rule  of  compensation  for  in- 
jured workmen  generally, — one  which  would 
insure  relief  without  reference  to  the  ques- 
tion of  fault,  and  altogether  irrespective  of 
whetiier,  tinder  existing  laws,  actions  for 
damages  would  lie.  They  therefore  em- 
ployed the  term  "workmen"  in  the  title  to 
this  act,  in  its  generic  sense,  and  intended 
tiiereby  to  include  the  employees  of  a  county 
as  well  as  the  servants  of  individuals  or 
private  corporations  engaged  in  the  extra- 
hazardous occupations  enumerated  in  the 
act.  Since  the  title  selected  "fairly  indi- 
cates the  general  subject  of  the  act,  is  com- 
prehensive enough  in  its  scope  reasonably 
to  cover  all  the  provisions  thereof,  and  is 
not  calculated  to  mislead  either  the  legisla- 
ture or  the  public,"  it  must  be  held  to  be 
sufScient  to  meet  tiie  requirements  of  the 
Constitution  above.  Evers  r.  Hudson,  36 
Mont.  135,  92  Pac.  462.  For  the  history 
of  industrial  insurance  and  workmen's  c<Hn- 
pensation  legislation,  reference  may  be  had 
to  24th  Annual  Beport  of  U.  S.  Commis- 
sioner of  Labor  1909,  and  to  Boyd's  Work- 
men's Compensation. 

We  are  unable  to  appreciate  much  of 
counsel's  argument  in  support  of  the  con- 
tention that  this  statute  is  open  to  the 
objection  that  it  is  obnoxious  class  legisla- 
tion. In  the  abseneeof  any  restriction  in 
the  Constitution,  the  legislature  was  free 
to  establish  a  measure  of  duty  owing  to  a 
public  employee  different  from  that  owing 
to  a  citizen  who  is  not  in  the  public  service, 
-and  it  cannot  be  contended  that  a  dassiflca- 
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tion  of  workmen  based  upon  the  risks  of 
their  employment  is  either  arbitrary  or  un- 
reasonable. If  the  compensation  to  be  paid 
to  an  employee  injured  in  the  service  of 
the  county  is  to  be  treated  as  charity  under 
an  assumed  name,  then  it  might  be  con- 
ceded that  this  measure  conflicts  with  the 
provisions  of  §  1,  art.  13,  of  the  Constitu- 
tion ;  but  that  is  not  the  conception  of  c<Mn- 
pensation  statutes. 

A  county  subject  to  the  provisions  of 
this  act  will,  of  necessity,  be  compelled  to 
levy  taxes  to  meet  the  assessments  made 
upon  it  under  §  40,  and  this  cannot  be  done 
unless  the  purpose  to  which  the  mmiey  so 
raised  is  to  be  devoted  is  a  public  purpose. 
Section  11,  art.  12,  of  the  Constitution,  pro- 
vides: 'Taxes  shall  be  levied  and  collected 
by  general  laws  and  for  public  purposes 
only."  Whether  a  particular  purpose  is 
"public,"  as  that  term  is  employed  above, 
is  not  always  easy  of  solution.  The  power 
of  taxation  is  a  legislative  prerogative,  and 
therefore  the  determination  of  the  ques- 
tion whether  a  particular  purpose  is  or  is 
not  one  which  so  intimately  concerns  the 
public  as  to  render  taxation  permissible  is 
for  the  legislature  in  the  first  instance.  37 
Cyo.  720;  State  v.  Nelson  County,  1  N.  D. 
88,  8  L.ILA.  283,  26  Am.  St.  Bep.  609,  45 
N.  W.  33;  1  Cooley,  Taxn.  182.  The  gen- 
eral rule  of  constitutional  law  that  courts 
will  indulge  every  reascmable  presumption 
in  favor  of  legislation  is  applicable  with 
peculiar  force  to  the  case  of  a  legislative 
decision  upon  the  purpose  for  which  a  tax 
may  be  laid.  1  Cooley,  Taxn.  185.  In  §§ 
3  (e)  and  6  (gg)  of  this  act  the  legislature 
has  determined  that  the  money  to  be  con- 
tributed by  a  county  to  the  fund  for  the 
relief  of  its  injured  employees  is  to  be  de- 
voted to  a  public. purpose, — an  ordinary  and 
necessary  county  expense.  In  Cunningham 
V.  Northwestern  Improv.  Co.  44  Mont.  180, 
119  Pac.  664,  1  N.  C.  C.  A.  720,  we  held 
that  a  statute  which  in  effect  levied  a  tax 
upon  the  coal  mining  industry  to  provide 
an  insurance  fund  for  injured  miners  was 
a  valid  exercise  of  the  taxing  power,  and 
that  the  purpose  sought  to  be  subserved  was 
a  public  purpose,  within  the  meaning  of 
§  11  above.  It  is  unnecessary  to  again 
review  the  authorities  which  support  that 
conclusion.  We  are  satisfied  with  its  cor- 
rectness, and  that  the  determination  of  the 
question  in  that  case  is  decisive  of  it  in 
this. 

The  judgment  of  the  District  Court  is 
affirmed. 

Brantly,  Ch.  J.,  and  Sanner,  J.,  concur. 
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HARRY  C.  KEISEL,  Plff.  in  Err., 

V. 

NANCY  E.  BALDOCK  et  al. 
(—  Okla.  — ,  164  Pac.  1194.) 

Bills  and  notes  —  indorsee  —  defenses. 

1.  Where  the  purchaser  of  a  promisaory 
note  has  notice  of  its  infirmities  at  the  time 
of  the  purchase,  he  takes  the  same  subject 
to  such  defenses  as  may  be  maintained  by 
reason  of  such  infirmities. 

When  a  negotiable  instrument  bears  on 
its  face  such  marks  of  infirmity  as  would 
put  an  ordinarily  prudent  person  upon  in- 
quiry, the  indorsee  of  such  instrument  takes 
the  same  subject  to  such  defenses  as  are 
maintainable  by  reason  of  its  infirmities. 
for  other  cases,  see  Bills  and  Notes,  T.  b,  Z, 

in  Dig.  1-52  N.  S. 
Same  —  statement  in  indorsement  ^  ef- 
fect. 

2.  The  holder  of  three  negotiable  promis- 
sory notes  for  $2,500  each  purchased  prop- 
erty of  B  for  $0,000,  and  transferred  these 
notes  in  payment,  but  retained  an  interest  in 
one  of  the  notes  to  the  extent  of  the  excess 
of  the  notes  above  the  purchase  price  of  the 
property,  and  in  transferring  one  of  the 
notes  the  special  indorsement  was  preceded 
by  the  following  memoranda:  "Oklahoma 
City,  November  16,  1910.  On  payment  of 
the  within  note  and  interest  Mrs.  N.  E. 
Baldock  is  to  receive  $1,530  and  interest  at 
6  per  cent."  And  these  notes  were  trans- 
ferred to  C  prior  to  maturity  and  for  value, 
and  the  amount  of  the  notes  and  interest 
was  collected  by  C.  Held,  that  the  above 
memoranda  in  effect  destroyed  the  nego- 
tiability of  the  note,  and  it  was  sufficient  to 
put  the  purchaser  upon  inquiry  as  to  Mrs. 
Baldock's   interest  therein,   and   such   pur- 

I  chaser  was  not  a  holder  in  due  course,  and 
was  liable  to  Mrs.  Baldock  for  the  amount 
of  her  interest  therein  in  an  action  for 
money  had  and  received. 
For  other  cases,  see  Bills  and  Notes,  T.  b,  2, 
in  Dig.  1-5S  Jf.  8. 

(December  21,  1915.) 


Ij^RROR  to  the  District  Court  for  Okla- 
-*  homa  County  to  review  a  judgment  in 
plaintifTs  favor  in  an  action  for  money  had 
and  received.     Affirmed. 

Tlie  facts  are  stated  in  the  Commissioner's 
opinion. 


Headnotes  by  Gai.bbaith,  C. 


Note.  ^  The  question  as  to  what  circum- 
stances are  sufficient  to  put  a  purchaser  of 
negotiable  paper  on  inquiry  is  discussed  at 
length  in  the  notes  to  Mee  v.  Carlson,  20 
L.R.A.(N.S.)  351,  and  McPherrin  v.  Tittle, 
44  L.R.A.(N.S.)  395.  See  later  case  Se- 
curity Trust  &  Sav.  Bank  t.  Gleichmann, 
I>.R.A.]»15F.  1203. 
L.R.A.1916D. 


Messrs.  Everest  &  Campbell,  for  plain- 
tiff in  error: 

Plaintiff,  having  transferred  the  paper 
with  her  unqualified  indorsement  thereon, 
which  authorized  the  transferee  to  sell  it 
or  collect  it,  is  without  any  authority  to 
say  that  she  has  any  claim  or  can  exercise 
any  claim  over  the  proceeds  of  the  sale  of 
the  note,  or  of  its  collection  except  such  pro- 
ceeds as  came  into  the  hands  of  F.  H.  Skir- 
vin,  to  whom  she  intrusted  the  note. 

Davies  v.  Stevenson,  59  Kan.  648,  64  Pac. 
679;  Freeman  v.  Venner,  120  Mass.  424; 
Branch  v.  Augusta  Nat.  Bank,  5  Kan.  App 
440,  49  Pac.  344;  Campbell  v.  Equitable 
Securities  Co.  12  Colo.  App.  644,  56  Pac 
88  J  Bank  of  Welch  v.  Cabell,  —  Okla.  — , 
152  Pac.  844;  Jenkins  v.  Sherman,  77  Miss. 
884,  28  So.  726;  Kellogg  v.  Douglas  Comity 
Bank,  58  Kan.  43,  62  Am.  St.  Rep.  596.  4P 
Pac.  587;  Fawsett  v.  National  L.  Ins.  Co. 
97  111.  11.  37  Am.  Rep.  95;  Leland  v.  Par- 
riott,  35  Iowa,  454;  Hook  v.  Pratt,  78  K. 
Y.  371,  34  Am.  Rep.  539. 

Messrs.  Bnrwell,  Croclcett,  ft  Johnson, 
for  defendant  in  error  Baldock: 

The  indorsement  on  the  instrument  was 
sufficient  notice  of  "an  infirmity  in  the  in- 
strument or  defect  in  the  title  of  the  per- 
son negotiating  it." 

7  Cyc.  949;  Jenkins  t.  Planters'  &  Me- 
chanics' Bank,  84  Okla.  607,  126  Pac.  757; 
Stein  y.  Rheinstrom,  47  Minn.  476,  60  N. 
W.  827. 

Oalbraith,  C,  filed  the  following  opin- 
ion: 

Nancy  £.  Baldock  commenced  this  action 
in  the  trial  court  against  the  plaintiff  in 
error  and  defendants  in  error  Floyd  H.  Skir- 
vin  and  W.  B.  Skirvin  for  money  had  and 
received.  A  jury  was  waived,  and  the  cause 
was  tried  to  the  court,  and  a  finding  made 
in  favor  of  the  plaintiff,  and  judgment 
rendered  for  the  amount  claimed  against 
the  plaintiff  in  error.  From  that  judgment 
an  appeal  has  been  prosecuted  to  this  court 
by  petition  in  error  and  Cjsse  made. 

It  appears  from  the  record  that  the  de- 
fendant in  error  Mrs.  Baldock  was  tltc 
owner  of  three  promissory  notes  for  $2,500 
each,  and  secured  by  real  estate  mortgage; 
that  she  purchased  some  property  from 
Floyd  B.  Skirvin  for  $6,000,  and  gave  in 
payment  thereof  these  mortgage  notes,  after 
having  indorsed  the  same;  that  the  aggre- 
gate amount  of  the  notes  was  in  excesa  of 
the  purchase  price  of  the  property  in  the 
sum  of  $1,530;  that  Mrs.  Baldock  retained 
an  interest  in  one  of  the  notes  for  this 
amount ;  and  that  Skirvin  also  executed  hia 
promissory  note  to  her  for  this  amount,  and 
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on  the  back  of  one  of  the  notes  transferred 
la  him  was  written  this  indorsement: 

Oklahoma  City, 
November  16,  1910. 
On  payment  of  within  note  and  interest 
Mrs.  Nancy  E.  Baldock  is  to  receive  $1,530 
and  interest  from  date  at  6  per  cent.    Pay 
to  F.  H.  Skirvin  or  order. 

N.  E.  Baldock. 

Payment  of  the  note  was  also  guaranteed 
by  W.  B.  Skirvin  by  written  indorsement  on 
the  back  thereof.  Prior  to  maturity,  and 
for  value,  Skirvin  transferred  and  indorsed 
the  notes  to  the  plaintiff  in  error,  Keisel, 
■nd  Keisel  collected  the  notes  at  maturity, 
ind  claims  to  have  been  a  bona  flde  holder 
of  the  notes,  and  that,  since  he  acquired 
them  prior  to  maturity  and  for  value,  he 
took  them  free  from  all  equities  or  claims  of 
Mrs.  Baldock. 

Oral  testimony  was  admitted  at  the  trial, 
over  the  objection  of  the  plaintiff  in  error, 
to  the  effect  that  it  was  understood  between 
Skirvin  and  Mrs.  Baldock  at  the  time  the 
notes  were  transferred  to  Skirvin  that  he 
should  hold  this  note  in  which  Mrs-.  Baldock 
claimed  an  interest,  and  that  the  same  was 
to  be  placed  in  the  bank  and  held  until  its 
maturity,  and,  when  collected,  the  i|Sl,d30 
and  interest  should  be  paid  to  Mrs.  Baldock. 
The  full  amount  of  this  note  and  interest 
was  collected  by  Keisel,  and  this  action  was 
to  recover  the  interest  claimed  in  it  by  Mrs. 
Baldock  to  the  extent  of  $1,630,  and  inter- 
est at  6  per  cent. 

Keisel'a  testimony  as  to  how  he  purchased 
the  notes  is  as  follows: 

Q.  Did  yon  agree  with  Floyd  H.  Skirvin 
'  to  purchase  the  notes? 

A.  I  did. 

Q.  Did  you  have  them  in  your  hands? 

A.  He  came  out  to  the  house.  I  was  in 
bed.  I  took  a  couple  of  the  notes;  presumed 
they  were  all  right;  just  looked  at  them; 
eaw  that  they  were  $2,500  each,  you  know. 
I  took  up  a  couple  of  them;  did  not  look 
them  over.  I  did  not  see  that  indorsement 
on  it. 

Q.  You  did  not  see  the  indorsement  on 
there? 

A.    No,  sir. 

Q.  What  did  you  do  then? 

A.  I  gave  him  a  check  and  put  the  notes 
in  my  safe.  I  gave  him  the  check.  He  said 
make  it  out  to  W.  B.  Skirvin.  I  made  the 
note  payable  to  W.  B.  Skirvin,  or  check, 
rather. 

After  Keisel  discovered  the  memoranda  on 
the  note  in  regard  to  the  interest  of  Mrs. 
Baldock  therein,  he  went  to  W.  B.  Skirvin 
LJI.A.1016D. 


and  had  the  payment  guaranteed.  Skirvin 
made  a  written  guaranty  on  the  back  of 
the  note  as  follows: 

On  account  of  indorsement  in  favor  of 
Mrs.  Baldock  I  guarantee  the  full  payment 
of  $2,600  and  interest  on  this  note  to  H. 
C.  Keisel  or  order. 

W.  B.  Skirvin. 

The  assignments  of  error  as  set  out  in 
the  brief  of  plaintiff  in  error  are  as  follows: 
"The  assignments  of  error  may  be  all  dis- 
cussed under  two  headings:  First,  it  was 
error  for  the  trial  court  to  admit  evidence 
of  the  oral  agreement  and  conversations  be- 
tween Mrs.  Baldoek  and  her  attorney  and 
the  Skirvina  at  the  time  the  note  was  de- 
livered by  Mrs.  Baldock  to  Floyd  H.  Skir- 
vin, on  November  16,  1910;  second,  the 
transaction  between  Mrs.  Baldock  and 
Floyd  H.  Skirvin  conferred  absolute  author- 
ity upon  the  latter  to  sell  and  dispose  of 
the  note  barring  the  so-called  restrictive  and 
conditional  indorsement,  and  under  the  un- 
disputed evidence  Keisel,  by  the  purchase  of 
said  note  from  Floyd  H.  Skirvin,  became  the 
absolute  owner  thereof,  and  of  all  the  pro- 
ceeds thereof,  and  of  the  debt  evidenced  by 
said  note,  and  the  judgment  of  the  trial 
court  should  have  been  in  his  favor  on  this 
account." 

The  oral  testimony  as  to  the  understand- 
ing of  Mrs.  Baldock  and  Skirvin  as  to  what 
should  be  doue  with  the  note  at  the  time 
the  same  was  transferred  to  Skirvin  was 
not  competent  or  relevant  as  to  the  plain- 
tiff in  error,  Keisel,  and  he  was  not  bound 
thereby,  provided  he  was  a  holder  of  the 
note  in  due  course.  However,  this  testi- 
mony was  competent  and  relevant  to  show 
the  interest  that  Mrs.  Baldock  retained  in 
this  note,  and  the  title  that  Floyd  H.  Skir- 
vin had  to  the  same,  since,  if  there  was  an 
infirmity  In  his  title,  and  the  note  bore  evi- 
dence of  this  infirmity,  the  same  was  passed 
to  Keisel,  and  he  was  not  a  holder  in  due 
course.  The  fact  that  Keisel  purchased 
the  note  for  value  and  before  maturity  did 
not  make  him  a  holder  in  due  course,  if  at 
the  time  he  purchased  the  note  he  bad  notice 
of  any  infirmity  in  the  instrument  or  de- 
fect in  the  title  of  Skirvin  thereto.  There- 
fore the  question  is  presented  whether  or 
not  the  indorsement  on  the  back  of  the  note 
relative  to  the  interest  of  Mrs.  Baldock 
therein  was  not  sufficient  notice  to  place 
Keisel  upon  inquiry  as  to  the  character  of 
title  that  Skirvin  had,  and  to  charge  him 
with  notice  of  the  infirmity  in  Skirvin's. 
title,  and,  in  effect,  to  destroy  the  negotiabil- 
ity of  the  note  and  to  make  it  subject  to- 
all  the  defenses  in  his  hands  that  it  would 
I  have  been  in  the  hands  of  Floyd  H.  Skirvin. 


Digitized  by 


Google 


634 


OKLAHOMA  SUPREME  COURT. 


Section  4102,  Rev.  Laws  1910,  defines  a 
"holder  in  due  course"  as  follows :  "A  hold- 
er in  due  course  is  a  bolder  who  has  taken 
the  instrument  under  the  following  condi- 
tions: First.  That  it  is  complete  and  reg- 
ular upon  its  face;  Second.  That  he  be- 
come the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  had  been  previ- 
ously dishonored,  if  such  was  the  fact; 
Third.  That  be  took  it  in  good  faith  and 
for  value;  Fourth.  That  at  the  time  it 
was  negotiated  to  him  he  had  no  notice  of 
any  infirmity  in  the  instrument  or  defect 
in  the  title  of  the  person  negotiating  it." 

If  Skirvin  transferred  the  note  to  Keisel 
"in  breach  of  faith,"  as  provided  in  %  410S, 
Rev.  Laws  1910,  with  Mrs.  Baldock,  Keisel's 
title  to  the  note  was  defective  and  he  was 
not  a  holder  in  due  course.  The  general 
rule  as  announced  by  this  court  in  Jenkins  v. 
Planters'  &  Mechanics'  Bank,  34  Okla.  607, 
126  Pac.  757,  in  the  first  paragraph  of  the 
syllabus,  is  as  follows:  "Where  the  purchaser 
of  a  promissory  note  has  notice  of  its  in- 
firmities at  the  time  of  the  purchase,  he 
takes  same  subject  to  such  defenses  as  may 
be  maintained  by  reason  of  such  infirmities. 
When  a  negotiable  instrument  bears  on  its 
face  such  marks  of  infirmity  as  would  put 
an  ordinarily  prudent  person  upon  inquiry, 
the  indorsee  of  such  instrument  takes  same 
subject  to  such  defenses  as  are  maintainable 
by  reason  of  its  infirmities." 

The  note  involved  in  that  case  was  payable 
to  a  corporation.  It  was  indorsed  by  the 
president  of  the  corporation,  and  placed  as 
collateral  security  to  the  bank  to  secure  his 
individual  debt.  There  was  no  evidence  that 
the  bank  taking  this  note  as  collateral  had 
any  further  notice  of  the  note's  infirmities 
than  such  as  was  disclosed  by  the  note  to 
the  effect  that  Harper  was  pledging  the 
company's  note  to  secure  his  debt.  The 
court  held  that  that  was  sufficient  notice  to 
place  the  bank  upon  inquiry,  and  that  they 
should  have  ascertained  whether  or  not 
Harper  had  authority  from  the  company  to 
use  this  note  as  collateral  for  his  own  obli- 
gation, and,  as  it  did  not  make  that  inquiry, 
it  was  not  a  holder  in  due  course,  and  the 
same  was  subject  to  the  same  defenses  in 
an  action  by  the  bank  as  it  would  have  been 
in  the  hands  of  the  corporation. 

In  the  case  of  Stein  v.  Rheinstrom,  47 
Minn.  476,  50  N.  W.  827,  the  instrument  in- 
volved was  negotiable  in  form,  a  warehouse 
receipt  for  whisky,  and  contained  the  fol- 
lowing phrase,  "and  deliver  the  same  upon 
payment  for  the  whisky,  the  United  States 
government  and  state  tax,  interest,  and 
charges."  The  court,  in  discussing  the  ques- 
tion, said;  "Whether  these  words  should 
be  regarded  as  equivalent  to  the  words  'up- 
on payment  for  the  whisky'  or  'upon  pay- 
L.R.A1916D. 


ment  of  the  purchase  price  of  the  whisky,'  or 
as  equivalent  to  some  other  form   of  ex- 
pressing the  fact  that  a  payment  of  some 
part  of  the  price  had  to  be  made,  is  wholly 
immaterial   for   the   proper   disposition   of 
the  order  appealed  from,  which  must   be 
affirmed.      Strictly    speaking,    the    receipts 
were  not  negotiable,  for  they  carried  upon 
their  face  a  notice  that  the  whisky  would 
only  be  surrendered  upon  the  payment  of 
certain  charges  thereafter  to  be  ascertained. 
If  there  was  anything  doubtful  or  ambigu- 
ous about  the  language  used  as  to  the  na- 
ture, character,  or  extent  of  the  claim  or 
lien,  a  purchaser  was  put  upon  his  guard 
and  cautioued  to  inquire.    He  was  thereby 
notified  of  an  infirmity  which  would  affect 
him,  and  this  notice  was  ample  to  prevent 
a  purchase  of  the  receipts  by  any  person 
exercising  ordinary  business  prudence  and 
judgment  without  first  investigating.     Ob- 
serving a  clause  in  the  receipts  which  was 
uncertain,  he  was  bound  to  learn  its  mean- 
ing, or,  failing  so  to  do,  to  suffer  the  con- 
sequences.     The    words    in    question    were 
indefinite  and  of  doubtful  import,  but  pal- 
pably a  prepayment  of  some  character  was 
required  in  addition  to  United  States  gov- 
ernment   and    state    taxes,    interest,    and 
charges.      It   devolved   upon    the   plaintiff, 
when  purchasing,  to  discover  what  was  in- 
tended by  their  use.    The  purchaser  of  what 
purports  to  be  or  is  said  to  be  negotiaUe 
paper  must  exercise  ordinary  prudence  in  re- 
spect to  knowledge  derived  from  an  inspec- 
tion of  the  paper.     Hall  v.  Hale,  8  Conn. 
336;  Ayer  v.  Hutchins,  4  Mass.  370,  3  Am. 
Dec.  232;  see  also  First  Kat.  Bank  v.  Scott 
County,  14  Minn.  77,  GiL  59,  100  Am.  Dec 
194." 

This  case  is  not  in  line  with  the  great 
weight  of  authority,  as  will  be  seen  by  ref-  . 
erence  to  Mee  v.  Carlson,  22  S.  D.  365,  117 
N.  W.  1033,  29  L.R.A.(N.S.)   351,  and  the 
very  full  note  accompanying  said  report. 

We  conclude  from  these  authorities  that 
the  indorsement  on  the  note  in  regard  to 
the  interest  of  Mrs.  Baldock  therein  was  suf- 
ficient to  put  a  reasonably  prudent  man 
upon  inquiry,  and  the  inquiry  would  have 
disclosed  the  defect  in  Skirvin's  title,  and 
the  fact  that  Keisel  bought  the  note  with- 
out actual  knowledge  of  this  indorsement 
cannot  affect  the  question,  for  he  is  charged 
with  knowledge  of  this  indorsement  and 
everything  it  necessarily  implied.  It  was 
certainly  notice  of  the  defect  in  Skir\m'9 
title,  and  was  sufficient  to  put  Keisel  on  in- 
quiry to  find  out  the  interest  of  Mrs.  Bald- 
ock, if  any,  in  the  note.  The  fact  that  he 
did  not  see  or  look  for  the  indorsement  be- 
fore purchasing  the  note  cannot  excuse  him. 
The  fact  that  when  he  did  discover  this  in- 
dorsement he  carried  the  note  to  W.  B.  Skir- 
vin and  secured  his  guaranty  of  the  payment 
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is  sufficient,  at  least,  to  show  that  the 
memoranda  on  the  back  of  the  note  was 
sufficient  to  give  notice  that  Mrs.  Baldock 
had  some  interest  in  the  note,  and  that 
there  was  a  defect  in  his  title.  Eleisel  hav- 
ing taken  this  note  with  the  knowledge  of 
the  infirmity  in  Skirvin's  title,  he  was  not 
a  holder  in  due  course,  and  the  same  was 
subject  to  the  same  defenses  in  his  hands 
that  it  would  have  been  in  the  hands  of 
Floyd  H.  Skirvin,  and,  he  having  collected 
the  full  amount  of  the  note  and  interest, 


he  is  liable  to  Mrs.  Baldock  for  money  had 
and  received,  to  the  extent  of  her  interest 
as  found  l>y  the  trial  court. 

We  therefore  recommend  that  the  judg- 
ment appealed  from  be  affirmed. 

Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  February 
15,  1916. 


WASHINGTON  SUPREME:  COURT. 

RE   ESTATE  OF  EDWARD  CONNOLLY, 
Deceased. 

JOHN  FARLEY  et  al.,  Respts., 

V. 

JAMES  HOPKINS,  Exr.,  etc.,  of  Edward 
Connolly,  Deceased,  Appt. 

(—  Wash.  — ,  154  Pac.  165.) 

Forgery  —  exact   similarity   of   signa- 
tures ^  effect. 

That  the  purported  signature  of  a  man, 
not  given  to  much  writing,  to  a  will,  is 
exacUy  like  a  genuine  signature,  is  evidence 
of  forgery,  alUiough  the  will  purports  to 
have  been  made  before  the  genuine  signa- 
ture. 
For  other  oaaea,  see  Forgery,  in  Dig.  1-52 

S.  8. 

(January  10,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Spokane 
County  in  favor  of  contestants  in  a  proceed- 
ing to  contest  an  instrument  purporting  to 
be  the  will  of  Edward  Connolly,  deceased. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Lucius  6.  Nash  and  Nuzum, 
Clark,  &  Nuzum  for  appellant. 

Messrs.  Tolman  &  King,  Luby  &  Pear- 
son, John  B.  White,  and  Fred  J.  Cunn- 
ingham for  respondent. 

Mount,  J.,  delivered  the  opinion  of  the 
court: 

The  purported  will  of  Edward  Connolly, 
deceased,  is  contested  by  one  asserting  him- 
self to  be  an  heir,  and  by  the  state  of  Wash- 
ington. The  case  took  the  ustial  turn  of 
such  cases,  and  there  is  much  conflict  of 
testimony. 

After  very  thorough  inquiry  the  trial 
judge  found  the  will  to  be  a  forgery,  and 


Note.  ^  As  to  comparison  of  handwriting 
for  the  purpose  of  showing  copying  or  trac- 
ing of  signature,  see  notes  to  University  of 
Illinois  v.  Spalding,  62  L.R.A.  870,  and  Stit- 
zel  V.  Miller,  34  L.R.A.(N.S.)  1004. 
L.R.A.1916D. 


held,  further,  that  the  right  of  the  state  to 
claim  the  property  under  the  laws  provid- 
ing for  the  escheat  of  property  of  deceased 
persons  would  not  be  prejudiced  by  his 
holding.  The  witnesses  to  the  will  testified 
that  it  was  executed  by  the  deceased,  and 
its  whereabouts  is  accounted  for  by  the 
testimony  of  other  witnesses  from  about  the 
time  it  was  executed  until  it  was  offered 
for  probate.  On  the  other  hand,  there  is 
testimony  tending  to  show  that  the  deceased 
had  not  executed  a  will,  and  that  he  had 
manifested  an  intent  not  to  do  so. 

Several  experts  in  handwriting  were  of- 
fered as  witnesses,  and  they  concur  in  the 
opinion  that  the  purported  signature  to 
the  will  is  a  forgery.  The  fact  that  the 
experts  agree  in  this  case  may  be  attributed 
to  the  unusual  instance  that  they  were  all 
testifying  on  the  same  side  of  the  ease. 

At  least  two  men  who  were  familiar  with 
the  signature  of  the  deceased,  and  with  the 
deceased  and  his  characteristics,  expressed 
the  opinion  that  the  signature  was  that  of 
Edward  Connolly. 

We  have  read  the  whole  of  the  record 
with  more  than  our  usual  care,  keeping  in 
hand  the  several  exhibits  to  which  the  wit- 
nesses were  addressing  their  testimony.  We 
have  made  the  same  examinations  and  com- 
parisons in  the  same  way  and  with  the 
same  instruments  employed  by  the  expert 
witnesses,  and,  but  for  the  fact  that  there 
was  offered  by  the  proponents  of  the  will  an 
admitted  signature  of  Edward  Connolly, 
and  which  became  the  principal  basis  for 
comparison,  we  would  be  inclined,  notwith- 
standing the  opinion  of  the  experts,  to  hold 
that  the  signature  to  the  will  is  genuine. 
But  when  the  two  signatures,  the  one  upon 
the  will  and  the  one  referred  to  as  exhibit 
No.  7,  are  considered,  we  believe,  as  the 
court  below  must  have  believed,  that  the 
signature  upon  the  will  is  a  tracing  of  the 
genuine  signature.  Edward  Connolly  was 
not  a  man  of  education,  nor  was  he  given 
much  to  writing. 

It  is  understood  of  all  men  that  no  two 
signatures  are  exactly  alike,  or  bo  nearly 
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a]ike  that  they  will  bear  a  superimpoeitioii 
of  one  upon  the  other,  and  if  they  do,  it  is 
one  of  the  strongest  evidences  of  a  forgery. 
The  subject  of  identity  of  signatures  and 
the  conclusions  to  be  drawn  therefrom  are 
learnedly  discussed  by  Mr.  Osborn  in  hi»  fin- 
ished woric  on  Questioned  Documents,  cliap- 
ter  XVI.  After  noting  that  it  iit  tlie  natural 
thing  for  the  model  to  go  undiscovered,  he 
says:  ''Strange  as  it  may  seem,  however,  in 
many  important  cases  the  model  writing  is 
actually  put  in  the  case  to  prove  the  forged 
writing  to  be  genuine  by  means  of  it." 

It  has  so  happened  in  this  case.  We  have 
the  model — the  authenticated  signature — 
and  the  questioned  signature.  All  the  books 
agree  that  if  exactly  similar  they  will  prove 
too  much. 

"This  coincidence  of  a  disputed  signature 
with  a  genuine  one  when  superimposed 
against  the  light  has  long  been  held  by  the 
courts  to  be  proof  of  simulation."  Re 
Burtis,  43  Misc.  437,  80  N.  Y.  Supp.  441. 

"That  an  illiterate  man,  capable  of  writ- 
ing his  name  .  .  .  could,  without  tracing 
and  painstaking  design,  produce  two  signa- 
tures so  precisely  alike,"  is  deemed  incred- 
ible. Re  Koch,  33  Misc.  163,  68  N.  Y.  Supp. 
376. 

"It  is  a  fact  well  known,  and  may  be 
readily  verified,  that  no  two  signatures,  act- 
ually written  in  the  ordinary  course  of  writ- 
ing them,  are  precisely  alike.  The  character 
of  a  person's  signature  is  generally  of  uni- 
form appearance,  and  the  resemblance' be- 
tween one  and  another  signature  of  the  same 
person  is  thus  apparent.  But  the  coinci- 
dence is  seldom,  if  ever,  known,  where  a 
genuine  signature  of  a  person,  when  held 
up  to  the  window  pane,  superposed  over 
another  genuine  signature  of  the  same  per- 
son, is  such  a  farsimile  that  the  one  is  a 
perfect  match  to  the  other  in  every  respect. 
•    •    • 

"But  where  two  or  more  supposed  signa- 
tures are  found  to  be  counterparts,  I  think 
the  simulation  is  detected  by  that  circum- 
stance. Genuine  signatures  will  not  lap 
with  perfect  similarity  one  over  another." 
Hunt  V.  Lawless,  7  Abb.  N.  C.  119. 

"It  does  not  seem  hardly  possible  that 
one,  without  design,  can  write  his  name 
twice  so  exactly  alike,  in  spaces  between 
and  height  of  the  letters,  and  their  slope  or 
angles,  as  that  a  tracing  of  one  will  accu- 
rately measure  the  other  in  every  respect. 
Indeed,  numerous  experiments  show  that  it 
cannot  be  done  when  it  is  sought  to  be  done. 
Such  a  perfect  coincidence  as  in  the  case 
of  these  two  signatures  in  this  cause  is  at 
L.R.A.1916D. 


least  highly  improbable,  and  but  barely  pos- 
sible, if  attainable  at  all."  Day  t.  Cole,  66 
Mich.  129,  31  N.  W.  823. 

And  so  conclusive  is  this  circamBtance- 
that  at  least  one  court  has  followed  it  to 
the  exclusion  of  other  evidence.  It  is  said: 
"And  for  this  reason  it  does  not  need  the 
testimony  ol  experts  to  demonstrate  that 
these  signatures  were  not  genuine,  but  tra- 
cings. The  resemblance  in  each  is  so  strik- 
ing that  it  cannot  help  but  be  observed  up- 
on a  bare  inspection,  and  if  a  measurement 
be  made  from  any  given  point  in  one,  it 
will  be  found  to  correspond  to  the  merest 
fraction  of  an  inch  in  the  other;  in  other 
words,  each  signature  will  superimpose  the 
other,  a  similarity  which  does  not  appear  in 
the  concededly  genuine  signatures  intro- 
duced in  evidence,  and  which,  from  the  very 
nature  of  things  could  not  occur."  Re  Ric«, 
81  App.  Div.  223,  81  N.  Y.  Supp.  68. 

We  have  not  overlooked  the  point  that 
is  made  that  the  will  antedates  by  three 
months  the  authenticated  signature  to  which 
we  have  referred,  but  we  are  mindful  that 
it  is  not  likely  that  one  who  is  disposed  to 
forge  a  signature  would  hesitate  to  endeavor 
to  discount  or  destroy  the  evidence  of  his 
forgery  by.  dating  the  forged  Instrument  up- 
on a  day  when  the  signature  relied  upon  as 
a  copy  was  not  in  existence. 

In  short,  the  testimony  is  conflicting.  We 
have  weighed  it  carefully,  and  we  think 
that  the  findings  and  decree  of  the  trial 
judge  are  sustained  by  a  preponderance  of 
the  evidence.  We  have  come  to  this  conclu- 
sion endeavoring  in  our  own  minds  to  re- 
ject entirely  the  testimony  of  two  of  the 
principal  witnesses  for  the  contestants,  tliat 
is  to  say,  Stephen  Doyle  and  George  Morris. 
The  testimony  of  these  witnesses  is  vigor- 
ously assailed  by  counsel.  We  believe  our- 
selves that  their  testimony  is  so  freighted 
with  fabrication  as  to  make  them  unworthy 
of  belief. 

There  is  no  question  of  law  in  this  case. 
The  trial  judge  had  the  advantage  of  see- 
ing and  hearing  the  witnesses,  and  of  mark- 
ing their  demeanor  while  upon  the  witness 
stand.  We  find  nothing  that  would  sustain 
a  holding  that  the  preponderance  of  the 
evidence  is  not  with  the  contestants. 

The  decree  of  the  lower  court  is  affirmed. 

Morris,  Ch.  J.  and  BIUs,  Ciiadwick, 
and  Fnllerton.  JJ.,  concur. 

Petition  for  rehearing  denied. 
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WEST  VIRGINIA   8I7PRK>rfi:   COURT 
OF  APPEAI/S. 

DAISY  GOODING,  Appt.. 

V. 

LEE    OTT,    SUte    Compensation    Gonunis- 
aioner. 


(—  W.   Va.  — ,  87  S,  E. 


•) 


Master  and  serramt  —  workmen's  com- 
pensation —  Injnry  In  other  state. 

1.  Where  a  coal  company  of  this  state, 
with  principal  offices  and  tipple  and  main 
entrance  and  the  principal  part  of  its  mine 
located  in  this  state,  has  qjualifled  under  the 
provisions  of  §  9  of  the  workmen's  corapen- 
sation  act  of  this  state  (Laws  1913,  chap. 
10;  Code  1013,  chap.  15p,  §  9  [§  665]),  as 
amended  by  the  Acts  of  the  Legislature  of 
1915,  chap.  0,  by  paying  the  premiums  of 
liability  and  by  giving  notice  to  miners 
employed  in  its  mine,  etc.,  as  required  by 
said  act,,  the  widow  of  a  miner  residing  in 
this  state  and  so  employed  therein,  unless 
employed  wholly  without  the  state,  and 
whose  injuries  resulting  in  his  death  were 
sustained  in  the  course  of  and  resulting 
from  his  employment,  while  temporarily  at 
work  in  that  part  of  the  mine  located  in  an 
adjoining  state,  is  entitled  to  participate  in 
the  workmen's  compensation  fund  created 
by  said  act,  notwithstanding  the  language 
of  S  25  thereof,  authorizing  disbursements  of 
such  fund  to  employees  who  "shall  have 
received  injuries  in  this  state." 

For  other  cases,  see  faster  and  Sertant,  11. 

a,  1,  in  Dig.  l-5i  A'.  «. 
Statnte  —  workmen's  compensation  — 

extraterritorial  enforcement. 

2.  The  relation  of  employer  and  employee, 
under  said  act,  being  voluntary,  and  not 
compulsory,  is  contntctMcl,  the  statute  be- 
coming an  integral  part  of  the  contract,  and 
limiting  the  rights  and  liabilities  of  em- 
ployer and  employee,  binding  upon  the  par- 
ties, and  enforceable  in  other  jurisdictions, 
unless  opposed  to  the  public  policy  thereof, 
and  as  all  other  foreign  contracts  are  en- 
forceable therein. 

For  other  oases,  see  Conflict  of  Laws,  I.  h, 
t»  Dig.  1-59  N.  8. 

(January  25,  1916.) 

APPEAL  by  petitioner  from  an  order  of 
the  State  Compensation  Commissioner 

Headnotes  by  Miixkr,  J. 


Note.  ^  As  to  extraterritorial  effect  of 
workmen's  compensation  acts,  see  annota- 
tion following  Kennerson  v.  Thames  Tow- 
boat  Co.  L.R.A.1916A,  443. 

Generally  as  to  conflict  of  laws  in  rela- 
tion to  actions  for  personal  injury  or  death, 
see  note  to  Boston  &  M.  R.  Co.  v.  ITurd,  56 
L.R.A.  103.  Particular  phases  of  the  ques- 
tion in  relation  to  actions  for  death  are  also, 
considered  in  notes  cited  in  the  Index  to 
L.R.A.  Notes,  under  the  title,  "Conflict  of 
Laws,"  subtitle,  "Personal  injuries;  death." 
L.R.A.1916D. 


denying  her  compensation,  in  a  proceeding 
under  the  workmen's  compensation  act,  tc 
obtain  compensation  for  the  death  of  her 
husband.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  E.  A.  Bowers,  for  appellant: 

The  intontion  of  the  lawmakers  consti- 
tutes the  law,  and  the  primary  object  in  tlie 
interpretation  of  a  statute  is  to  ascertain 
and  give  effect  to  that  intention,  although 
the  construction  may  not  be  in  conformity 
with  the  strict  letter  of  the  statute. 

Bank  of  Bramwell  v.  County  Ct.  36  \V.  Va. 
341,  16  8.  E.  78;  State  v.  Myers,  74  VV.  Va. 
488,  82  S.  E.  270;  Sutherland,  Stat.  Constr. 
{  246. 

In  considering  statutes,  every  part  must 
be  viewed  in  connection  with  the  whole,  so 
as  to  make  its  parts  harmonious,  if  practi- 
cable, and  give  a  sensible  and  intelligent  ef- 
fect to  each.  It  is  not  to  be  presumed  that 
the  legislature  intended  any  part  of  the 
statute  to  be  without  meaning. 

Bank  of  Bramwell  v.  County  Ct.  36  W.  Va. 
341,  15  S.  E.  78;  Wellsburg  &  S.  L.  R.  Co.  v. 
Pan  Handle  Traction  Co.  66  W.  Va.  18,  48 
S.  E.  746;  Old  Dominion  Bldg.  &  L.  Asso.  v. 
Sohn,  64  W.  Va.  109,  46  S.  E.  222;  Suther- 
land, Stat.  Constr.  §§  238-240,  287. 

In  searching  for  legislative  intent,  it  is 
the  duty  of  the  court  to  consider  the  object 
and  purpose  to  be  accomplished;  the  reason 
and  motive  which  led  to  its  making  are 
most  certain  means  of  establishing  a  stat- 
ute's true  sense. 

23  Am.  &.  Eng.  Enc.  Law,  319 ;  Sutherland, 
Stat.  Constr.  §  292;  Daniel  v.  Simms,  49 
W.  Va.  664,  39  S.  E.  690;  State  v.  Balti- 
more &  O.  R.  Co.  61  W.  Va.  367,  60  S.  E. 
518. 

Of  two  permissible  constructions  of  a  stat- 
ute, one  leading  to  unjust  or  absurd  results 
and  the  other  to-  equity  and  fairness,  the  lat- 
ter is  to  be  adopted,  upon  the  presumption 
that  the  legislature  did  not  intend  the  re- 
sults flowing  from  the  other. 

Rider  v.  County  Ct.  74  W.  Va.  712,  82 
S.  E.  1083;  Hasson  v.  Chester,  67  W.  Va. 
278,  67  S.  E.  731;  Dickey  v.  Smith,  42  W. 
Va.  805,  26  S.  E.  373;  Old  Dominion  Bldg. 
&  L.  Asso.  v.  Sohn,  54  W.  Va.  101,  46  S.  E. 
222;  Sutherland,  Stat.  Constr.  §§  322-324; 
23  Am.  &  Eng.  Knc.  Law,  361. 

Courts  will  so  construe  statutes  as  to 
render  them  constitutional. 

Sutherland,  Stat.  Constr.  §  332;  23  Am.  & 
Eng.  Enc.  Law,  349-352;  Charleston  &  $ 
Bridge  Co.  v.  Kanawha  County  Ct.  41  \V. 
Va.  658,  24  S.  E.  1002;  State  v.  Workman, 
35  W.  Va.  367,  14  L.R.A.  600,  14  S.  E.  0;  Un- 
derwood Typewriter  Co.  v,  Piggott,  60  W. 
Va.  532,  56  S.  E.  664;  Coal  4  C.  R.  Co  v. 
Conley,  67  W.  Va.  129,  67  S.  E.  613. 

Messrs.  A.  A.  lillly,  Attorney  General, 
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and  Frank  Iitvely,  AsaUtant  Attorney  Gen- 
eral, for  appellee: 

Workmen's  ccnnpenaation  lava  do  not  cov- 
er an  injury  or  accident  which  occurs  out  of 
the  state  enacting  such  laws,  tinless  there  is 
plain,  unequivocal,  and  direct  language  in 
the  statute  to  the  contrary. 

Gould's  Case,  215  Mass.  480,  102  N.  E. 
693,  Ann.  Caa.  1914D,  372,  4  N.  C.  C.  A.  60; 
Johnson  v.  Nelson,  128  Minn.  158,  150  N. 
W.  620;  Reynolds  v.  Day,  79  Wash.  499, 
L.RJV.1916A,  432,  140  Pac.  681,  6  N.  C.  C.  A. 
814;  Keyes  Davis  Co.  v.  Allerdyce,  Deciaion 
of  Michigan  Industrial  Board,  1913; 
Schwartz  v.  India  Rubber,  O.  P.  &  Teleg. 
Works  Co.  [1912]  2  K.  B.  299,  6  B.  W.  C.  C. 
390;  81  L.  J.  K.  B.  N.  S.  780,  106  L.  T.  N. 
S.  706,  28  Times  L.  R.  331. 

Laws  have  no  extraterritorial  effect. 

Bank  of  Augusta  v.  Earle,  13  Pet.  510, 
10  L.  ed.  274;  Stevens  v.  Brown,  20  W.  Va. 
460;  Story,  Confl.  L.  18. 

In  all  cases  of  torts,  the  law  of  the  place 
where  the  injury  was  inflicted  governs  the 
remedy,  without  regard  to  the  law  of  the 
forum,  or  the  law  of  the  place  where  the  con- 
tract was  made. 

Johnson  v.  Nelson,  128  Minn.  158,  150  N. 
W.  620;  Burns  v.  Grand  Rapids  &,  I.  R.  Co. 
113  Ind.  169,  16  N.  E.  230. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

Petitioner,  widow,  complains  of  the  order 
of  defendant  denying  her  right  of  participa- 
tion in  the  workmen's  compensation  fund, 
on  account  of  the  death  of  her  husband, 
Clyde  F.  Gooding,  a  miner,  killed  by  com- 
ing in  contact  with  a  trolley  wire,  while 
employed  in  the  mine  of  the  Davis  Coal  & 
Coke  Company. 

The  record  shows  that  the  tipple  and  main 
works  of  the  Davis  Coal  A  Coke  Company 
are  located  in  Grant  county.  West  Virginia, 
where  deceased  resided  and  was  employed  to 
work  as  a  miner,  but  that  at  the  instant  of 
his  death  he  was  operating  a  motor  in  a  part 
of  the  mine  which  lay  in  Maryland,  and  at  a 
point  about  400  feet  from  the  dividing  line 
between  the  two  states. 

It  is  conceded  that  the  Davis  Coal  &  Coke 
Company,  a  West  Virginia  corporation,  with 
tipple  and  works  and  main  offices  so  located 
in  West  Virginia,  is  of  the  class  of  "persons, 
firms,  associations  and  corporations  regular- 
ly employing  other  persons  for  profit,  or 
for  the  purpose  of  carrying  on  any  form  of 
industry  or  business  in  this  state,"  as  pro- 
vided by  8  9,  of  the  workmen's  compensation 
act,  as  amended  by  chapter  9,  of  the  Acts  of 
the  Legislature,  1915,  entitled  to  the  benefits 
and  protection  of  said  act,  and  that  de- 
ceased was,  at  the  time  of  his  injury  and 
death,  in  the  service  of  said  company  and 
employed  by  it  "for  the  purpose  of  carry- 
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ing  on"  its  "industry  or  businesa,"  within 
the  provisions  of  said  act,  and  not  of  the  ex- 
cepted claaa,  thoae  "who  are  employed  whol- 
ly without  this  state,"  as  provided  by  said 
section. 

It  is  conceded  also  th«,t  the  Davis  Coal  & 
Coke  Company  had  fully  complied  with  all 
the  requirements  of  the  said  chapter,  and 
the  rules  of  the  commissioner,  promulgated 
in  relation  thereto,  for  the  month  preceding 
the  injuries  and  death  of  decedent,  and  had 
paid  into  the  workmen's  compensation  fund, 
established  under  the  provisions  of  said  act, 
"the  premiums  of  liability"  prescribed  there- 
by, being  the  "prescribed  percentage  of  tiie 
total  earnings  of  all  employees  subject  to 
this  act  for  such  preceding  month,"  includ- 
ing the  earnings  of  said  decedent,  as  re- 
quired by  {  24  of  said  act,  and  that  10  per 
cent  thereof  was  deducted  from  the  pay  of 
said  employees,  including  that  of  decedent, 
as  likewise  provided  in  aaid  section,  and  had. 
in  all  other  respects  complied  with  the  re- 
quirements of  said  act. 

That  the  petitioner,  the  widow  of  deceased, 
is  one  of  the  beneficiaries  or  dependents  of 
deceased,  entitled  to  share  in  the  distribu- 
tion of  said  compensation  fund,  is  conceded, 
unless  denied  that  right  by  some  other  pro- 
vision of  the  law.  The  reasons  assigned  by 
the  defendant  for  rejecting  her  claim  are, 
first,  that  by  §  ^6  of  said  act  he  is  au- 
thorized to  disburse  said  workmen's  compen- 
sation fund  only  to  employees,  or  their  de- 
pendents, who  "shall  have  received  injuries 
in  this  state  in  the  course  of  and  resulting 
from  their  employment;"  second,  that  this 
act  can  have  no  extraterritorial  force  or  ef- 
fect, and  as  the  deceased  sustained  his  in- 
juries resulting  in  his  death,  within  the 
boundary  of  the  state  of  Maryland,  peti- 
tioner is  not  entitled  to  participate  in  said 
fund,  wherefore  her  claim  was  denied. 

It  is  contended  on  behalf  of  the  peti- 
tioner that  this  construction  of  §  26  of  the 
statute  is  too  narrow,  and  is  not  in  har- 
mony with  other  provisions  of  the  act,  or 
with  the  humanitarian  objects  and  pur- 
poses thereoi  to  relieve  classes  of  employers 
and  employees  falling  within  its  provisions. 
It  is  conceded  by  the  attorney  general, 
arguendo,  that,  under  the  original  act  of 
1913,  there  could  have  been  no  doubt  of 
petitioner's  right  to  participate  in  the  fund, 
because,  by  §  18,  it  was  specifically  pro- 
vided that  "a  mine  worker  shall  be  deemed 
to  be  wholly  employed  in  the  state  in  which 
the  tipple  or  principal  mine  entrance  of 
the  mine  in  or  about  which  he  works  is 
situate;"  but  that  the  omiaaion  of  this 
provision  in  the  amendment  of  1915  evi- 
denced an  intention  on  the  part  of  the 
legislature  to  deny  to  an  employee,  though 
not  wholly  employed  but   injured  outside 
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of  the  state,  all  relief  or  benefits  of  the 
fund  to  which  he  and  his  employer  con- 
tributed and  are  required  to  contribute, 
not  upon  a  proportion  of  his  wages,  but 
upon  the  whole  amount  of  the  wages  earned 
by  him. 

Considering  the  objects  and  purposes  of 
the  statute,  already  indicated,  and  all  the 
terms  and  provisions  thereof,  we  think  the 
commissioner  has  given  too  narrow  a  con- 
struction to  §  25  of  the  act.  True,  this 
section  does  apparently  limit  the  right  to 
such  persons  "as  shall  have  received  in- 
juries in  this  state,"  and  true  it  is  that 
the  amendment  of  §  18,  in  1916,  defining 
a  mine  worker,  was  wholly  omitted;  but  it 
is  also  true  that  the  provision  of  §  9,  of 
the  act  of  1913,  admitting  employees  to  the 
benefits  of  the  fund  unless  "employed  whol- 
ly without  this  state,"  remains  in  this  sec- 
tion, as  amended  in  1916.  Besides,  by  the 
amendment  of  said  §  18,  there  was  omitted 
that  other  provision  of  the  original  act, 
authorizing  the  employer,  where  an  em- 
ployee was  employed  partly  within  and 
partly  without  the  state,  to  apportion  the 
pay  of  such  employee  earned  within  and 
without  the  state  in  ascertaining  the  per- 
centage of  wages  to  be  paid  into  the  com- 
pensation fund.  By  the  amendment,  omit- 
ting this  provision,  an  employer  cannot 
now,  on  penalty  of  losing  the  entire  bene- 
fit of  the  act,  deduct  any  proportion  of  the 
wages  of  an  employee  earned  without  the 
state. 

The  question  is  presented,  What  did  the 
legislature  intend  by  these  amendments? 
Was  it  intended  to  deprive  both  employer 
and  employee  of  the  protection  provided  by 
the  act  when  the  injuries  of  the  employee 
should  occur  just  across  the  line  in  an- 
other state,  and  where,  as  in  this  case,  the 
tipple  and  principal  works  are  all  located 
within  this  state?  We  cannot  think  so. 
So  construed  the  statute  would  impose  un- 
equal burdens  upon  and  give  unequal  pro- 
tection to  mine  owner  and  miner  from 
whom  premiums  are  exacted.  They  would 
both  be  liable  for  benefits  not  received.  We 
think  it  quite  clear  that  the  amendments 
must  have  had  some  other  purpose.  We 
can  see  that  employers  and  Commissioner 
may  have  found  it  difficult  under  the  origi- 
nal act  to  apportion  the  wages  so  as  to 
determine  the  proper  amount  of  premiums 
to  be  paid,  and  that  though  "tipple  or 
principal  mine  entrance"  was  located  in 
this  state,  it  may  have  been  difficult  to 
determine  whether  the  act  applied  when 
the  mine  itself,  where  the  miners  were 
employed,  was  wholly  outside  of  the  state, 
and  where  the  employers  and  employees 
also  resided  outside  the  state.  Such  we 
understand  to  be  the  actual  mine  condi- 
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tions  existing  in  some  parts  of  the  state. 
If  so,  these  furnished  ample  justification 
for  the  amendments,  and  we  ought  not  for 
this  reason  give  the  statute  as  amended  a 
construction  which  would  be  out  of  har- 
mony with  other  provisions  of  the  act,  and 
will  work  gross  injustice  to  those  required 
to  contribute  to  the  compensation  fund. 

That  the  legislature  had  the  power  to 
extend  the  benefits  and  privileges  of  the 
act  to  employers  and  employees  outside  the 
state  is  well  settled.  Mulhall  v.  Fallon, 
176  Mass.  266,  54  L.R.A.  934,  79  Am.  St. 
Rep.  309,  57  N.  E.  386;  Gould's  Case,  215 
Mass.  480,  102  N.  E.  693,  Ann.  Cas.  1914D, 
372,  4  N.  C.  C.  A.  60;  1  Bradbury,  Work- 
man's Compensation,  42.  And,  while  there 
is  some  conflict,  it  is  held  by  high  author- 
ity, and  we  think  by  the  weight  of  au- 
thority, that  when  right  of  action  for  In- 
juries or  death  by  wrongful  act  is  given 
by  the  state  where  the  injuries  are  sus- 
tained, such  right  may  be  enforced  in  an- 
other state,  unless  the  law  conferring  the 
right  is  opposed  to  some  public  policy  of 
the  state  of  the  forum.  American  Radi- 
ator Co.  v.  Rogge,  86  N.  J.  L.  436,  92  Atl. 
86,  7  N.  0.  C.  A.  144,  aad  note  148,  and 
cases. 

The  other  reason  of  the  Commissioner 
for  rejecting  petitioner's  claim,  based  on 
the  general  principle  that  a  statute  can  be 
given  no  extraterritorial  effect,  and  is  bind- 
ing on  neither  employee  nor  onployer,  we 
think  should  not  be  affirmed.  It  is  true 
that  the  courts  of  some  of  the  states,  no- 
tably Massachusetts,  in  the  early  history  of 
workmen's  compensation  statutes,  took  this 
view,  all  of  these  decisions  being  controlled 
largely  by  the  particular  statutes  involved. 
These  cases  are  all  collated  and  reviewed  in 
elaborate  notes  to  Re  Gould,  4  N.  C.  C.  A. 
60,  and  American  Radiator  Co.  v.  Rogge, 
7  N.  C.  C.  A.  144  et  seq.,  and  most  of 
which  are  also  reviewed  and  criticized  by 
Mr.  Bradbury,  1  Bradbury,  Workman's 
Compensation,  2d  ed.  34  et  seq.  Up  to  ilie 
time  Mr.  Bradbury  wrote  bis  second  edi- 
tion, the  cases  relied  on  as  supporting  the 
conclusion  of  the  Commissioner,  and  cited 
in  the  text,  were  Re  Gould,  supra;  Keyes 
Davis  Co.  T.  AUerdyce,  Michigan  Indus- 
trial Acci.  Board,  April,  1918;  Ruling  of 
Wisconsin  Industrial  Commission,  the 
question  not  in  actual  litigation;  and  the 
English  cases  of  Hicks  v.  Maxton  (1907) 
124  L.  T.  Jo.  135,  1  B.  W.  C.  C.  160; 
Tomalin  v.  S.  Pearson  &  Son  [1909]  2  K. 
B.  61,  2  B.  W.  C.  C.  1,  78  L.  J.  K.  B.  N.  S. 
863,  100  L.  T.  N.  S.  685,  25  Times  L.  R. 
477 ;  and  Schwartz  v.  India-Rubber,  G.  P.  & 
Teleg.  Works  Co.  [1912]  2  K.  B.  299,  6 
B.  W.  C.  C.  390,  81  L.  J.  K.  B.  N.  S.  780, 
106  L.  T.  N.  S.  706,  28  Times  L.  R.  331. 
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The  cases  taking  the  ov>po3ition  view  were 
Deeny  t.  Wright  &  C.  Lighterage  Co.  30 
N.  J.  L.  J.  121;  Re  Schmidt,  Claim  No. 
6;  Ohio  State  Lia.  Bd.  Awd.  July  10,  1912; 
Ops.  Atty.  Gen.  Mch.  1914. 

Of  tlie  leading  case  relied  on  by  tlie  at- 
'torney  general,  Re  Gould,  supra,  Mr.  Brad- 
bury, receding  from  the  views  expressed  by 
him  in  the  first  edition  of  his  work,  at  page 
50,  of  the  second  edition  cited,  says:  "The 
supreme  judicial  court  of  Massachusetts 
certainly  stands  very  high.  Its  decision 
will  have  very  great  weight;"  but,  says 
he,  "The  author  cannot  help  expressing  a 
feeling  of  regret  that  its  decision  in  Gould's 
Case,  supra,  was  not  the  other  way."  And 
in  a  note  this  writer  further  says:  "In 
spite  of  this  justification  of  the  views  for- 
merly expressed,  it  is  asserted  without  hesi- 
tation by  the  author  that  he  believes  he 
gave  too  broad  an  .application  to  the  deci- 
sions under  the  British  compensation  act. 
Ilo  believes  that  the  opinion  expressed  by 
Mr.  Justice  Martin  in  Deeny  v.  Wright  Si 
C.  Lighterage  Co.  36  N.  J.  L.  J.  121,  is 
more  in  conformity  with  the  spirit  and  the 
necessities  of  the  development  of  the  com- 
pensation principle  in  the  American  states. 
This  is  especially  true  as  to  elective  laws, 
and,  to  prevent  difficulty,  the  same  prin- 
ciple sliould  be  incorporated  in  every  com- 
pulsory statute.  That  there  is  ample  justi- 
fication for  such  a  course  both  on  legal 
grotmds  and  considerations  of  expediency 
the  author  has  endeavored  to  show  in  the 
text." 

And  at  page  66,  the  same  author,  in  his 
text,  says:  "Therefore,  partially  receding 
from  the  position  taken  in  the  first  edition 
of  this  work,  although  that  position  has 
been  sustained  by  eminent  authority,  it  is 
lielicvcd  that  the  doctrine  whicli  must  be 
established  finally  will  be,  in  effect,  that 
the  law  of  the  place  where  a  contract  of 
employment  is  made  will  govern  the  rights 
and  liabilities  of  employees  and  employers 
to  claim  and  to  pay  compensation." 

A  distinction  has  been  noted  in  some  of 
the  authorities  between  cases  arising  un 
der  compulsory  statutes  and  those  con- 
trolled by  statutes,  as  in  New  Jersey,  and 
we  think  in  this  state,  which  are  optional. 
Where  the  statute  compels  submission  by 
the  employer  and  employee,  there  is  no  con- 
tract, as  a  general  rule,  enforceable  outside 
of  the  state.  But  where,  as  in  New  Jersey 
and  in  this  state,  the  statute  makes  accept- 
ance optional,  and  the  parties  freely  enter 
into  the  contract  of  employment  with  ref- 
erence to  the  statute,  the  statute  should  be 
read  into  the  contract  as  an  integral  part 
thereof,  binding  the  parties,  and  enforce- 
able in  any  jurisdiction,  the  same  as  any 
other  contract.  Such  is  the  holding,  and 
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we  think  the  correct  holding,  with  reference 
to  workmen's  compensation  statutes  gen- 
erally, of  the  New  Jersey  cases  of  Deeny 
V.  Wright  &  C.  Lighterage  Co.,  and  Ameri 
can  Radiator  Co.  v.  Rogge,  supra,  as  well 
as  the  case  of  Sexton  v.  Newark  Dist.  Teleg. 
Co.  84  N.  J.  L.  85,  86  Atl.  451,  3  N.  C.  C.  A. 
569,  578. 

The  pivotal  question  then  is.  Does  a  ecu- 
tract  of  employment,  with  reference  to  our 
statute,  amount  to  a  contract  between 
employer  and  employee  to  be  bound  by  tiif 
provisions  of  the  act,  when  the  employee  k 
not  employed  wholly  without  the  state! 
Section  22  of  the  act  provides,  that  when 
the  employer  has  complied  with  the  act,  and 
has  given  notice  as  required,  the  continua- 
tion in  the  service  of  such  employer  with 
such  notice  shall  be  deemed  a  waiver  by  the 
employee,  and  by  the  parents  of  any  minor 
employee,  of  right  of  action  against  the  em- 
ployer protected  by  the  act.  Prior  to  the 
enactment  of  workmen's  compensation  laws, 
right  of  action  for  injuries  and  death  given 
by  statute,  B^lish  and  American,  waa 
treated  as  ex  delicto,  and  not  as  arising  out 
of  contract.  But  employment  under  theie 
new  compensation  acts,  when  elective,  and 
not  compulsory,  and  voluntarily  enteral 
into,  are  treated  aa  contracts  of  employ- 
ment, to  be  interpreted  and  enforced  as  all 
other  contracts,  and  as  binding  upon  the 
parties  for  injuries  or  death  sustained  in 
any  place  to  which  such  contracts  of  em- 
ployment extend  the  rights'  of  the  parliM. 
1  Bradbury,  Workman's  Compensation,  44 
et  seq.  The  author  here  reviews  among 
cases,  the  case  of  Schweitzer  v.  Hamburg 
American  Packetfahrt  Actien  Gesellschaft. 
149  App.  Div.  900,  134  N.  Y.  Supp.  812,  and 
the  New  Jersey  and  other  cases  cited  here- 
in. 

It  is  true,  as  argued  by  the  attorney  gen- 
eral, that  the  Massachusetts  statute,  con- 
btrued  in  Re  Gould,  supra,  contained  no 
limitation  as  to  time  or  place  of  employ- 
ment, or  injuries  sustained,  and  it  is  argued 
from  this  that  that  statute  was  stronger 
against  his  position  than  ours,  which,  bt 
§  25,  limits  the  benefits  of  the  workmen's 
compensation  fund  to  those  sustaining  in 
juries  in  this  state.  But,  as  we  have  con 
strued  the  statute  as  a  whole  and  witii 
reference  to  all  its  parts,  including  the 
definition  of  who  is  an  employee  within  the 
meaning  of  the  statute,  to  include  those 
employees  whose  employment  is  not  wholly 
without  the  state,  the  statute  becomes  an 
express  recognition  of  the  right  of  em- 
ployees who  and  whose  employers  are  re- 
quired to  Contribute  to  the  compensation 
fund  upon  the  basis  of  the  entire  wa^e« 
paid  the  employee,  we  think  our  statute  id 
stronger  in  favor  of  the  right  of  such  em- 
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ployeee  to  participate  in  the  fond,  than  if 
it  was  silent  as  to  time  and  place  of  em- 
ployinent  or  of  injuries  sustained. 

As  the  questions  considered  herein  are  so 
fully  covered  by  the  authorities  cited,  it  be- 
comes unnecessary  to  extend  this  opinion 
into  a  further  review  of  the  decided  cases. 
And  it  is  sufficient  to  say  that  we  turn  our 
decision  upon  the  proper  construction  of 
our  own  statute,  and  upon  the  theory  of  a 
contract,  express  or  implied,  between  em- 
ployer and  employee,  accepting  the  provi- 


sions of  the  statute,  and  as  extending  its 
benefits  and  liabilities  to  persons  so  related 
and  to  employees  or  their  dependents  in- 
jured as  the  decedent  was  in  this  case. 

For  these  reasons  we  are  of  opinion  to 
reverse  the  order  of  the  Compensation  Com- 
missioner, and  to  direct  that  this  decision 
be  certified  to  him  as  provided  by  §  43  of 
the  workmen's  compensation  act,  for  fur- 
ther action  by  him  in  the  premises  as  re- 
quired therebj. 


MASSAOHITSETTS    SUFRKHE    JITDI- 
OIAIi  OOTTRT. 

RE    CLARA   C.   VON    ETTE,    Widow    of 
George  C.  Von  Ette,  Deceased,  Employee. 
GLOBE    NEWSPAPER    COMPANY,    Em- 
ployer. 
CASUALTY  COMPANY  OF  AMERICA,  In- 
surer, Appt. 

(223  Mass.  66,  111  N.  E.  696.) 

Master  »nd  aerrant  ->  workmen's  com- 
pensation —  finding  of  Industrial 
Accident  Board. 

1.  A  finding  by  the  Industrial  Accident 
Board  that  the  death  of  a  workman  found 
dead  on  the  ground  after  he  was  known  to 
have  gone  upon  the  roof  of  a  building,  un- 
der circumstances  indicating  that  he  had 
fallen  therefrom,  was  accidental,  cannot  be 
said  to  have  been  unwarranted  where  no 
evidence  indicated  any  other  cause  of  death. 
For  other  eases,  see  Appeal  and  Error,  ¥11. 

1,  4,  ♦»  Dig.  JSS  Ji.  8. 

Same  —  tali  from  roof  —  course  of  em- 
ployntent. 

2.  A  fall  by  a  workman  to  his  death  from 
a  roof  to  which  he  had  gone,  with  the  ac- 
quiescence of  the  employer,  to  get  air  and 
cool  off  because  of  the  oppressive  heat  in 
the  room  where  he  was  employed,  may  be 
fpund  to  have  arisen  out  of  and  in  the 
course  of  his  employment  within  the  opera- 
tion of  a  workmen's  compensation  act,  even 


though  be  went  unnecessarily  near  the  edge 
of  the  roof. 

For  other  oaiet,  see  Master  and  Servant,  II. 
a,  l,in  Dig.  1-52  N.  8. 

(February  29,  1916.) 

APPEAL  by  insurer  from  a  decree  of  the 
Superior  Court  for  Suffolk  County 
awarding  compensation  to  claimant  in  a 
proceeding  by  her  under  the  workmen's  com- 
pensation act  to  recover  compensation  for 
the  death  of  her  husband.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Peabody,  Arnold,  Batchelder, 
A  Lutlier,  and  Samuel  H.  Batchelder, 
for  appellant: 

On  all  the  evidence  the  employee's  widow 
is  not  entitled  to  compensation. 

Herrick's  Case,  217  Mass.  Ill,  104  N.  E. 
432,  4  N.  C.  C.  A.  554;  Fisher's  Case,  220 
Mass.  581,  108  N.  E.  361 ;  Lee  y.  Stag  Line, 
107  L.  T.  N.  S.  509,  66  Sol.  Jo.  720,  5  B. 
W.  C.  C.  660;  Sponatski's  Case,  220  Mass. 
526,  L.R.A.1916A,  333,  108  N.  E.  466,  8  N. 
C.  C.  A.  1025;  25  Harvard  L.  Rev.  420,  421. 

Mr.  0.  li.  Carr  for  appellee. 

Crosby,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  a  decree  entered 
in  the  superior  court  under  the  workmen's 


Note.  ^  The  English  cases  construing  the 
phrase  "arising  out  of  and  in  the  course 
of  the  employment"  are  discussed  at  pages 
40  et  seq.,  of  the  annotation  in  L.R.A.1916A, 
23,  on  the  general  subject  of  workmen's  com- 
pensation acts;  and  the  American  cases  con- 
struing this  provision,  including  its  ap- 
plicability to  injuries  received  while  the 
employee  is  not  actually  at  work,  will  be 
found  at  pages  232  et  seq.,  of  that  note. 
Various  specific  phases  of  Uie  general  ques- 
tion as  to  the  applicability  of  the  act  where 
the  employee  is  not  actually  at  work  when 
injured  are  treated  in  the  annotation  fol- 
lowing Hopkins  v.  Michigan  Sugar  Co. 
L.K.A.1916A.  314,  on  "Recovery  of  compen- 
sation for  injury  to  employee  received  while 
1..R.A.1916D.  41 


on  the  street;"  annotation  following  Zab- 
riskie  v.  Erie  R.  Co.  L.R.A.1916A,  317,  on 
"Injuries  received  while  seeking  toilet  facili- 
ties as  'arising  out  of  the  employment;" 
annotation  following  Re  Sundine,  L.RA. 
1916A,  320,  on  "Injuries  received  while  pro- 
curing refreshment  as  arising  out  of  and  in 
the  course  of  the  employee's  employment;" 
annotation  following  Re  Brightman,  L.R.A. 
191 6 A,  322,  on  "Recovery  of  compensation 
for  injuries  received  while  trying  to  save 
personal  belongings  from  loss;"  annotation 
following  De  Constantin  v.  Public  Service 
Commission,  L.RA.1916A,  331,  on  "Recov- 
ery of  compensation  for  injuries  received 
while  going  to  and  from  work." 
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compensation  act.  The  facts  as  disclosed 
by  the  evidence  are  briefly  as  follows: 

George  C.  Von  Ette,  the  deceased,  was  in 
the  employ  of  the  Globe  Newspaper  Com- 
pany, in  Boston,  as  a  compositor.  He  met 
his  death  on  the  night  of  June  21,  1914. 
He  went  to  work  on  the  evening  of  Jiue 
2l8t,  and  his  employment  for  that  night 
wotild  have  been  finished  at  a  quarter  be- 
fore 2  o'clock  the  next  morning.  He  was 
last  seen  alive  about  11  o'clock.  His  dead 
body  was  found  the  next  morning  at  a  quar- 
ter before  4  o'clock  upon  the  ground  six 
stories  below  the  floor  where  he  worked. 
The  injuries  which  caused  his  death  re- 
sulted from  falling  from  the  roof  of  the 
building  adjoining  the  room  in  which  he 
worked.  When  the  deceased  left  his  home 
to  go  to  work  that  night,  he  told  his  wife 
that  he  would  be  at  home  on  the  2  o'clock 
car  the  next  morning.  He  was  apparently 
in  good  health;  he  was  cheerful  in  disposi- 
tion, and  there  was  no  evidence  tending  to 
show  any  trouble  between  him  and  his  wife. 
He  was  apparently  contented  and  happy. 
He  made  an  appointment  with  one  of  his 
fellow  workers  to  visit  the  new  fish  pier  on 
the  next  day.  He  also  made  arrangements 
to  attend  a  recital  on  the  following  Mon- 
day evening  to  be  given  by  his  sister.  It 
was  a  common  practice  of  the  workmen  em- 
ployed in  the  room  with  the  deceased  to  go 
upon  the  roof  of  a  building  on  the  employ- 
er's premises  for  the  purpose  of  getting 
fresh  air,  the  compositor's  room  where  the 
men  worked  being  very  warm  in  the  summer 
time,  the  temperature  sometimes  being  110 
degrees,  and  warmer  than  the  temperature 
outside. 

The  arbitration  committee  found  "that 
on  the  morning  of  the  22d  of  June  the  em- 
ployee went  from  the  room  in  which  he  was 
working  to  the  roof,  it  being  a  hot  night 
and  he  being  in  need  of  fresh  air;  and  while 
on  the  roof  he  accidentally  slipped  and  fell 
to  the  ground  below,  where  he  met  his  death. 
.  .  .  From  the  room  to  the  roof  below 
there  is  a  stairway  of  iron  as  used  in  ordi- 
nary fire  escapes." 

TTiere  was  an  iron  railing  which  extend- 
ed along  the  edge  of  a  part  of  the  roof, 
but  there  was  no  railing  on  that  side  of 
the  roof  at  the  place  above  where  the  body 
of  the  deceased  was  found. 

The  committee  further  finds  *'that  on  the 
night  the  employee  met  with  the  injury, 
following  the  custom  which  had  prevailed 
in  the  establishment,  he  went  upon  the  roof; 
that  it  was  a  hot  night;  that  the  ventila- 
tion in  the  room  where  he  worked  was  poor, 
and  he  went  out  to  get  the  fresh  air;  that 
the  building  adjoining  on  the  roof  of  which 
the  employee  went  was  the  property  of  the 
employer.  There  is  no  evidence  in  the 
L.R.A.1916D. 


case  pointing  to  any  other  reason  for  his 
going  upon  the  roof  except  ...  to  get 
away  from  the  heat  and  get  into  the  fresh 
air,  and  we  further  find  that  in  so  doing 
he  was  within  the  scope  of  his  employment, 
and  that  the  injury  arose  out  of  and  in  the 
course  of  his  employment." 

The  Industrial  Accident  Board  took  two 
views  of  the  premises,  one  in  the  daytime 
and  the  other  at  night,  and  made  a  decision 
based  upon  their  observations  taken  at  the 
views,  upon  the  evidence  heard  and  re- 
ported by  the  arbitration  committee,  and 
upon  other  evidence  presented  at  the  hear- 
ing on  review.  The  record  contains  all  of 
the  evidence  presented  to  the  committee 
and  to  the  board. 

One  of  the  office  rules  of  the  employer 
posted  on  the  premises  was  as  follows :  "No 
employee  shall  leave  the  composing  room 
during  working  hours  except  on  office  busi- 
ness without  permission  of  the  man  in 
charge." 

The  Board  finds  that  there  was  an  estab- 
lished custom  among  the  employees,  known 
to  the  employer,  to  go  upon  the  roof  for 
the  purpose  of  obtaining  fresh  air,  and  that 
it  was  an  incident  of  the  employment  of 
the  deceased  to  go  upon  the  roof.  The 
Board  also  finds  as  follows:  "That  some 
time  towards  midnight  of  June  21st  or  early 
in  the  morning  of  June  22d  the  employee 
went  from  the  room  in  which  he  was  work- 
ing, the  room  being  hot  and  the  work  being 
riack,  to  the  roof  of  the  Devonshire  street 
building,  which  is  a  part  of  the  Globe  prem- 
ises, he  being  in  need  of  fresh  air  and  it 
being  customary  to  use  this  roof  for  that 
purpose,  and  that  while  on  this  roof  he  ac- 
cidentally walked  over  the  edge  or  became 
dizzy  and  slipped  off  into  the  areaway  and 
fell  to  his  death.  We  find  that  on  going 
upon  said  roof  he  was  acting  within  the 
scope  of  his  employment,  and  that  his  death 
was  the  result  of  injuries  arising  out  of 
and  in  the  course  of  his  employment.  We 
find  that  he  did  not  commit  suicide  and 
that  he  was  not  tinder  the  influence  of  li- 
quor." 

The  insurer  contended  that  the  findings 
made  by  the  committee  and  by  the  Board 
were  not  warranted,  and  requested  the 
Board  to  rule  that,  as  matter  of  law,  no 
compensation  oould  be  awarded.  Whether 
this  ruling  should  have  been  given  depend! 
upon  the  questions:  (1)  Did  the  deceased 
voluntarily  take  his  own  life  or  was  his 
death  the  result  of  a  condition  of  intoxict- 
tion  or  was  it  due  to  his  accidentally  fall- 
ing from  the  roofT  (2)  If  Ute  injury  and 
death  resulting  therefrom  were  due  to  an 
accident,  did  the  injury  arise  out  of  and  in 
the  course  of  the  employment  of  the  de- 
ceased? 
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If  the  deoeaaed  met  with  his  injury  by 
reason  of  hia  serious  and  wilful  miscon- 
duct, no  compensation  can  be  awarded,  and 
it  may  be  conceded  that  if  he  voluntarily 
took  hia  life,  or  if  his  fall  from  the  roof 
vas  due  to  a  condition  of  intoxication,  the 
ruling  requested  should  have  been  given. 
It  has  been  held  repeatedly  that  in  cases 
arising  under  the  act,  in  order  that  an 
award  of  compensation  may  be  made  the 
burden  of  proof  rests  upon  the  claimant  to 
show  by  a  preponderance  of  the  evidence 
that  an  injury  occurred,  and  that  it  arose 
out  of  and  in  the  course  of  the  employ- 
ment. The  determination  of  these  issues 
cannot  be  left  to  speculation,  surmise,  or 
conjecture.  If  the  evidence  upon  the  ques- 
tions involved  is  slender,  but  is  sufficient 
to  satisfy  a  reasonable  man,  a  case  has 
been  made  out  in  favor  of  the  claimant.  A 
finding  of  the  Industrial  Accident  Board  is 
not  to  be  set  aside  if  warranted  by  the  evi- 
dence, although  we  might  feel  that  a  differ- 
ent conclusion  would  have  been  reached  by 
us  if  we  had  been  called  upon  to  decide  the 
question  in  the  first  instance.  If  this  claim- 
ant were  required  to  prove  all  the  facts  and 
circumstances  attending  her  husband's  death 
by  direct  evidence,  it  is  plain  that  her  claim 
vould  fail,  but  she  is  not  limited  to  such 
proof.  She  may  show  the  existence  of  such 
facts  as  would  warrant  the  inference  that 
ber  husband  did  not  commit  suicide,  and 
did  not  meet  with  his  death  as  the  result  of 
intoxication.  Com.  v.  Doherty,  137  Mass. 
245;  Com.  v.  Kennedy,  170  Mass.  18,  25, 
48  N.  E.  770;  Colburn  v.  Spencer,  177  Mass. 
474,  59  N.  E.  78;  Bigwood  v.  Boston  & 
X.  Street  K.  Co.  209  Mass.  345,  35  L.R,A. 
(X.S.)  113,  95  N.  E.  751;  Sponatski's  Case, 
220  Mass.  526,  L.B.A.1916A,  333,  108  N. 
E.  466,  8  N.  C.  C.  A.  1025.  There  was  no 
evidence  of  suicide,  and  therefore  the  pre- 
sumption against  the  commission  of  a  crime 
is  enough  to  support  the  finding  on  that 
point.  Com.  v.  Mink.  123  Mass.  422,  25  Am. 
Kep.  109;  Sponatski's  Case,  220  Mass.  526, 
I..R.A.1916A,  333,  108  N.  E.  466,  8  N.  C. 
C.  A.  1025;  Pnrnivall  v.  Johnson's  Iron  & 
Steel  Co.  5  B.  W.  C.  C.  43.  There  was  no 
evidence  to  show  that  he  was  under  the  in- 
fluence of  liquor.  The  board  having  found 
that  the  employee  did  not  commit  suicide 
and  was  not  under  the  influence  of  liquor, 
and  no  other  cause  of  death  having  been 
suggested  except  that  he  accidentally  fell 
off  the  roof,  we  cannot  say  that  the  finding 
of  the  Board  that  his  death  was  accidental 
Was  not  warranted. 

The  insurer  further  contends  that  the 
evidence  does  not  warrant  a  finding  that 
the  employee's  death  arose  out  of  and  in 
the  course  of  his  employment.  If  we  as- 
sume that  it  would  be  a  violation  of  the 
L.R.A.1916D. 


rule  to  go  upon  the  roof  during  working 
hours  witiiout  seeking  permission,  for  the 
purpose  of  obtaining  fresh  air,  the  question 
is  whether  the  rule  was  in  force  at  the 
date  of  Von  Ette's  death,  or  whether  it 
had  been  waived  by  the  employer.  There 
was  ample  evidence  of  a  general  practice  of 
the  men  who  worked  in  the  composing  room 
to  go  upon  the  roof  to  get  fresh  air  and 
cool  off  on  hot  nights,  and  that  such  practice 
was  known  to  the  employer.  We  are  of 
(pinion  that  the  Board  was  warranted  in 
finding  that  the  rule  was  not  in  force,  but 
had  become  a  dead  letter  at  the  time  of  the 
accident.  McNee  v.  Coburn  Trolley  Track 
Co.  170  Mass.  283,  49  N..E.  437;  Sweetland 
v.  Lynn  k  B.  R.  Co.  177  Mass.  674,  51  L.R.A. 
783,  59  N.  £.  443;  Boyle  v.  Columbian  Fire 
Proofing  Co.  182  Mass.  93,  98,  64  N.  E.  726; 
Brady  v.  New  York,  N.  H.  k.  H.  R.  Co.  184 
Maes.  225,  68  N.  E.  227;  Cutts  v.  Boston 
Elev.  R.  Co.  202  Mass.  450,  456,  89  N.  E. 
21;  Crowley  v.  A.  0.  H.  Widows'  &  Or- 
phans' Fund,  222  Mass.  228,  110  N.  E.  276. 

The  question  whether  the  injury  arose 
out  of  and  in  the  qourse  of  the  employment 
is  one  of  some  difficulty;  a  majority  of  the 
court  are  unable  to  say  that  the  finding  of 
the  Board  was  wrong.  The  accident  hap- 
pened upon  the  premises  of  the  employer, 
and  we  think,  in  view  of  the  practice  which 
might  have  been  found  to  exist  under  which 
the  men  went  upon  the  roof  for  fresh  air, 
that  the  act  of  the  deceased  in  going  there 
on  a  warm  night  was  not  necessarily  outside 
his  employment,  but  could  have  -been  found 
to  be  incidental  thereto.  An  injury  to  a 
workman  may  arise  out  of  and  in  the  course 
of  his  employment  even  if  he  is  not  actually 
working  at  the  time.  Sundine's  Case,  218 
Mass.  1,  L.R.A.1916A,  318,  105  N.  E.  433, 
6  N.  C.  C.  A.  616;  Boyle  v.  Columbian  Fire 
Proofing  Co.  182  Mass.  93,  64  N.  E.  726; 
Blovelt  V.  Sawyer  [1904]  1  K.  B.  271,  73  L. 
J.  K.  B.  N.  S.  155,  68  J.  P.  110,  52  Week. 
Rep.  503,  89  L.  T.  N.  S.  658,  20  Times  L.. 
R.  105,  6  W.  C.  C.  16;  Moore  v.  Manchester 
Liners  [1910]  A.  C.  498,  79  L.  J.  K.  B. 
N.  S.  1175,  103  L.  T.  N.  S.  226,  26  Times 
L.  R.  618,  64  Sol.  Jo.  703,  3  B.  W.  C.  C. 
527. 

The  fact  that  the  unprotected  place  upon 
the  roof  where  it  is  found  the  deceased  fell 
off  is  23  feet  away  from  the  foot  of  the  stair- 
way is  not  decisive  against  the  claimant. 
He  could  have  been  found  to  be  rightfully 
upon  the  roof,  and  was  not  bound  to  remain 
at  the  foot  of  the  stairs  or  on  any  particular 
part  of  the  roof.  We  cannot  say  as  matter 
of  law  that  the  Board  was  not  warranted  in 
finding  that  the  injury  arose  out  of  and  in 
the  course  of  the  employment  even  if  the 
deceased  fell  from  the  roof  at  a  place  23 
feet  from  the  stairway.    We  cannot  say  that 
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the  Board  has  drawn  inferences  which  no 
reasonable  man  could  draw,  and  for  that 
reason  we  cannot  set  aside  its  findings.  Up- 
on principle,  aside  from  authority,  the  find- 
ings of  the  Industrial  Accident  Board  were 
warranted;  the  conclusion  which  we  have 
reached  is  abundantly  supported  by  the  de- 
cisions of  the  English  couVts.  Marshall  v. 
The  Wild  Rose  [1910]  A.  C.  486,  79  L.  J. 
K.  B.  K.  a.  912,  103  L.  T.  N.  S.  114,  26 


Times  L.  R.  608,  64  Sol.  Jo.  678,  3  B.  W. 
C.  C.  514;  Fletcher  v.  The  Dutchess  [1911J 
A.  C.  671,  81  L.  J.  BL  B.  N.  S.  33,  55  Sol. 
Jo.  698,  4  B.  W.  C.  O.  817,  105  L.  T.  N.  S. 
121. 

We  have  examined  all  the  question* 
raised  by  the  appeal,  but  do  not  discover 
any  reversible  error.  A  majority  of  the 
court  are  of  opinion  that  the  entry  shonld 
be,  decree  affirmed. 


MINNESOTA  SUPREME  COTTRT. 

GUST  VIITA,  Respt, 

V. 

JAMES  FLEMING,  Impleaded,  etc.,  Appt. 
(—  Minn.  — ,  165  N.  W.  1077.) 

E<Tideiice  —  care  of  physician. 

1.  Assuming  that  the  relation  of  patient 
and  physician  existed  between  plaintiff  and 
defendants,  the  evidence  was  sufficient  to 
justify  the  jury  in  finding  that  the  physi- 
cian failed  to  exercise  toward  the  patient 
that  degree  of  care  and  skill  which  the  law 
requires. 

For  other  cases,  see  Evidence,  XII.  d,  tn 

Dig.  ISZ  N.  B. 
Physician  —  contract  with  employer  — 

relation  to  servant. 

2.  Plaintiff's  employer  had  an  arrange- 
ment with  defendants,  physicians,  who 
operated  a  hospital  in  Cloquet,  by  which 
the  employer  deducted  a  certain  sum  each 
month  from  the  pay  of  each  employee,  and 
turned  over  the  sums  so  deducted  to  defend- 
ants, who  agreed,  for  such  compensation,  to 
care  for  and  treat  all  injured  employees 
which  the  employer  should  send  to  them. 
Plaintiff  was  mjured,  and  was  taken  to  de- 
fendants' hospital  and  treated  by  them  un- 
der this  arrangement.  It  is  held  that  the 
relation  of  patient  and  pliysician  existed  be- 
tween plaintiff  and  defendants,  and  that  the 

•,    Headnotes  by  Bunn,  J. 

Note.  —  For  liability  of  physician  to  per- 
son treated  under  employment  by  a  third 
person,  see  annotation  following  this  case, 
post,  650. 

As  to  the  effect  of  settlement  with,  or  re- 
lease of,  employer  under  workmen's  com- 
pensation act,  as  affecting  the  liability  of 
third  persons,  see  annotation  in  L.R.A 
19 16 A,  225;  and  see  also  later  case  of  Ross 
V.  Erickson  Constr.  Co.  L.R.A. — ,  — . 

The  degree  of  care  and  skill  which  a 
physician  or  surgeon  must  exercise  is  dis- 
cussed generally  in  the  note  to  Whitesell 
V.  Hill,  37  L.RA.  830.  For  the  bearing  on 
that  question  of  the  locality  and  extent  of 
the  practice,  see  also  later  cases,  Burk  v. 
Foster,  59  L.R.A.  277,  and  Dorris  v.  War- 
ford,  9  L.R.A. (K.S.)  1090. 
L.R.A.1916D. 


latter  owed  plaintiff  the  duty  to  exercise 

ordinary  care  and  skill  in  treating  him. 

For  other  oases,  see  Phj/sicians  and  Sur- 
geons, II.  tn  Dig.  1-52  N.  8. 

Same  ^  setttement  between  master  and 
servant  ^  effect. 

3.  A  settlement  between  plaintiff  and  kit 
employer  under  the  workmen's  compensation 
act,  by  which  the  employer  was  released 
from  all  claims  on  account  of  the  injurr 
to  plaintiff,  did  not  operate  as  a  settlement 
or  release  of  any  claim  for  malpractice 
which  plaintiff  might  have  against  the 
physician  who  treated  him. 

For  other  oases,  see  Release,  11.  h,  in  Dig- 

ist  V.  a. 

Damages  —  excess. 

4.  The  damages  awarded  are  not  exces- 
sive. 

For  other  oases,  see  Damages,  III.  i,  i,  i» 

Dig.  ISt  N.  8. 
Evidence  —  rulings  —  error. 

5.  Certain  rulings  of  the  trial  court  on 
the  admission  of  evidence  held  not  errone- 
ous. 

For  other  oases,  see  Evidence,  XI.  h,  in  Dig- 

1-52  N.  8. 
Appeal  —  instmctions  —  dnty  of  phjrsl- 

clan. 

6.  The  trial  court  refused  to  instruct  the 
jury,  as  requested,  that  defendant  was 
bound  to  possess  and  exercise  only  the  rea- 
sonable degree  of  care  and  skill  possessed 
and  exercised  by  physicians  and  surgeons 
in  similar  localities  to  that  in  which  de- 
fendant practised,  and  is  protected  from  the 
charge  of  negligence  if  he  adopts  and  uses 
in  performing  an  operation  the  method  in 
use  among  competent  surgeons  in  the  local- 
ity in  which  the  operation  takes  place.  Id 
its  general  charge  the  court  instructed  the 
jury  the  defendant  was  required  to  e.ter- 
cise  such  reasonable  care  and  skill  as  ao 
ordinary  physician  or  surgeon  in  good  prac- 
tice would  exercise  under  like  circum- 
stances, and  that  among  the  circumstances 
to  be  considered  was  the  location  of  the 
physician  in  Cloquet,  rather  than  in  D«- 
luth,  St.  Paul,  or  some  other  place.  It  ■> 
held  that  the  court,  in  refusing  to  give  the 
requested  instructions,  and  giving,  instead, 
the  instruction  quoted,  committed  no  tt- 
versible  error. 

For  other  cases,  see  Appeal  oind  Error,  V//. 
m,  i,  in  Dig.  1-S2  N.  8. 
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Appeal  —  Gondnct  of  counsel. 

7.  While  the  jury  was  being  selected,  de- 
fendant'i  attorney  teatified  that  a  certain 
company  was  interested  in  the  deienM  •! 
the  case.  Defendant  was  then  sworn  and 
asked  U  this  was  true.  Held,  that  it  was 
not  prejudicial  error  to  overrule  an  objec- 
tion to  this  question,  but  the  conduct  of 
plaintifTs  counsel  in  asking  the  question  is 
disapproved. 
For  other  eatet,  *ee  Appeal,  wnd  Error,  VII. 

»,  S,  a,  in  IHg.  l-S^  N.  8. 

(January  21,  1916.) 

APPEAL  by  defendant  Fleming  from  an 
order  of  the  District  Court  for  Carlton 
County  denying  a.  motion  for  judgment  not- 
withstanding the  verdict,  or  for  a  new  trial, 
in  an  action  brought  to  recover  damages 
for  alleged  malpractice,  which  had  resulted 
in  a  verdict  in  plaintiff's  favor.     Aiiirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Abbott,  MacPherran,  licwis,  & 
Gilbert,  for  appellant: 

A  physician  need  not  use  any  particular 
method.  If  there  is  more  than  one  method 
of  treatment  recognized  by  the  profession, 
he  may  use  either. 

De  Long  t.  Delaney,  206  Pa.  226,  55  Atl. 
965;  Lorenz  t.  Booth,  84  Wash.  550,  147 
Pac.  31;  Marchand  v.  Bellin,  168  Wis.  184, 
147  N.  W.  1033;  Miller  v.  Toles,  183  Mich. 
252,  LJI.A.1915C,  595,  160  N.  W.  118. 

So  long  as  the  language  used  in  a  legis- 
lative act  or  constitutional  provision  is  not 
ambiguous,  departure  from  its  natural 
meaning  is  not  justified  by  any  considera- 
tion of  its  consequences  or  of  public  policy. 

Lake  County  T.  Rollins,  130  U.  S.  662, 
32  L.  ed.  1060,  9  Sup.  Ct.  Kep.  651 ;  Rodgers 
T.  United  SUtes,  185  U.  S.  83,  46  L.  ed. 
816,  22  Sup.  Ct.  Rep.  582;  Ez  parte  Rickey, 
31  Nev.  82,  135  Am.  St.  Rep.  651,  100  Pac. 
134;  United  States  t.  Musgrave,  160  Fed. 
700. 

The  mere  fact  that  some  other  cause  co- 
operated with  the  act  of  the  employer  to 
produce  the  injury  does  not  absolve  the 
employer  from  liability.  His  original  act, 
concurring  with  some  other  cause,  and  both 
operating  proximately  in  producing  the  in- 
jury, makes  him  liable  whether  the  other 
cause  was  one  for  which  the  employer  was 
responsible  or  not. 

29  Cyc.  496;  Pratt  ▼.  Chicago,  R.  I.  &  P. 
».  Co.  107  Iowa,  287,  77  N.  W.  1046; 
Iiogansport  v.  Smith,  47  Ind.  App.  64,  93 
N.  E.  883;  Louisville  &.  H.  R.  ti  Lighting 
Co.  V.  Hynes,  47  Ind.  App.  607,  91  N.  E. 
962;  Sweet  t.  Perkins,  196  N.  Y.  482,  90 
N.  E.  60. 

One  injured  by  the  joint  or  successive 
wrongs  of  several  parties,  so  long  as  the 
wrongs  of  the  several  parties  have  contrib- 
uted to  the  same  injury,  may  elect  to  pro- 
L.R.A.1916D. 


I  ceed  against  any  or  all  persons  contributing 
to  the  injury.  And  the  action  is  maintain- 
able for  the  damages  suffered  by  reason  of 
the  injury  sustained. 

dinger  v.  Chesapeake  ft  O.  R.  Co.  128 
Ky.  736,  16  L.R-A.(N.S.)  998,  109  S.  W. 
815;  Cooley,  Torts,  2d  ed.  p.  153. 

The  damage  sustained  by  reason  of  an 
injury  must  be  fixed,  and  whenever  the  in- 
jured party  accepts  any  sum  as  compensa- 
tion for  damages  arising  from  an  injury 
sustained  from  one  of  several  persons,  each 
of  whom  contributed  to  that  injury,  either 
after  judgment  and  satisfaction  or  upon 
'settlement,  the  same  is  in  full  satisfaction 
of  the  damages,  and  all  others  contributing 
to  that  injury  are  discharged, 

Cooley,  Torts,  2d  ed.  p.  169;  Slegel,  C.  & 
Co.  T.  Trcka,  218  111.  669,  2  L.R.A.(N.S.) 
647,  109  Am.  St.  Rep.  302,  76  K.  E.  1053, 
19  Am.  Neg.  Rep.  166;  St.  Louis  Bridge  Co. 
T.  Miller,  138  HI.  466,  28  N.  £.  1091;  Cling* 
er  ▼.  Chesapeake  &  0.  R.  Co.  supra;  Sted- 
maa  v.  O'Neil,  82  Conn.  199,  22  L.R.A. 
(N.S.)  1229,72  Atl.  923. 

Defendant  cannot  interpose  the  defense 
that  the  damage  was  enlarged  or  augmented 
by  the  treatment  of  the  physician  who  treat- 
ed the  injury. 

2  Thomp.  Neg.  1091;  St.  Louis  *  S.  F.  R. 
Co.  V.  Doyle,  —  Tex.  Civ.  App.  — ,  25  S. 
W.  461;  Thompson  v.  Louisville  to  N.  R.' 
Co.  91  AU.  496,  11  L.R.A.  146,  8  So.  406; 
Collins  ▼.  Council  Bluffs,  32  Iowa,  324,  7 
Am.  Rep.  200 ;  Rice  t.  Des  Moines,  40  Iowa, 
638;  Pulbnan  Palace  Car  Co.  v.  Bluhm,  109 
111.  20,  60  Am.  Rep.  601;  Stover  v.  Blue- 
hill,  61  Me.  439. 

Mr.  Andrew  Nelson,  for  respondent: 

The  evidence  was  amply  sufficient  to 
warrant  the  jury  in  finding  that  the  de- 
fendant was  guilty  of  malpractice  in  im- 
properly setting  the  fractured  bones  of 
plaintiff's  left  leg,  and  in  allowing  them  to 
unite  in  an  improper  manner. 

McGray  v.  Cobb,  130  Minn.  434,  152  N. 
W.  262,  163  N.  W.  736;  Jacobs  v.  Cross,  19 
Minn.  623,  Gil.  464;  Getchell  v.  Hill,  21 
Minn.  464;  Getchell  ▼.  Lindley,  24  Minn. 
265;  Sawyer  v.  Berthold,  116  Minn.  441, 
184  N.  W.  120;  Martin  v.  Courtney,  75 
Minn.  266,  77  N.  W.  813,  87  Minn.  197,  91 
N.  W.  487;  Staloch  v.  Holm,  100  Minn.  276, 
9  L.R.A.(N.S.)   712,  111  N.  W.  264. 

The  relation  of  physician  and  patient  ex- 
isted between  defendant  and  plaintiff,  and 
defendant  was  not  the  servant  or  agent  of 
plaintiff's  employer. 

Gaffney  v.  Sederberg,  114  Minn.  319,  131 
N.  W.  333;  Wood  v.  Johnson,  117  Minn. 
267,  135  N.  W.  746;  Lawrence  v.  Fox,  20 
N.  Y.  268. 

The  damages  awarded  plaintiff  were  rea- 
sonable, and  only  a  fair  compensation  for 
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th«  injuries  which  he  has  suffered  at  the 
hands  of  the  defendant. 

Sawyer  v.  Berthold,  116  Minn.  441,  134 
N.  W.  120. 

It  was  not  error  to  allow  plaintiff  to  in- 
terrogate Dr.  Fleming  in  regard  to  whether 
any  indemnity  insurance  company  was  in- 
terested in  the  defense. 

Heydman  v.  Red  Wing  Brick  Co.  112 
Minn.  158,  127  N.  VV.  561;  Spoonick  t. 
Backus-Brooks  Co.  8&  Minn.  354,  94  N.  W. 
1079;  Antletz  T.  Smith,  97  Minn.  217,  106 
N.  W.  517;  Viou  v.  Brooks-Scanlon  Lumber 
Co.  99  Minn.  97,  108  N.  W.  891,  9  Ann. 
Cas.  318. 

A  physician  is  required  to  \ise  such  rea- 
sonable care  and  skill  as  is  usually  given 
by  physicians  and  surgeons  in  good  stand- 
ing, without  reference  to  locality. 

Oillette  ▼.  Tucker,  93  Am.  St.  Rep.  657, 
note;  Gramm  v.  Boener,  56  Ind.  41) 7;  Get- 
chell  V.  Hill,  21  Minn.  464;  Mai-tin  v.  Court- 
ney, 75  Minn.  261,  77  N.  W.  813,  87  Minn. 
199,  91  N.  W.  487;  Henslin  v.  Wheaton,  91 
Minn.  220,  64  L.R.A.  126,  103  Am.  St.  Rep. 
504,  97  N.  VV.  882,  1  Ann.  Cas.  19,  15  Am. 
Neg.  Rep.  352;  McGray  t.  Cobb,  130  Minn. 
434,  152  N.  W.  262,  153  N.  W.  736. 

Mr.  George  B.  SJosellus  also  for  re- 
spondent. 

Bunn,  J.,  delivered  the  opinion  of  the 
court: 

Defendants  were  partners  as  physicians 
and  surgeons  at  Cloquet,  Minnesota.  Plain- 
tiff claims  that  defendant  Dolan,  who  died 
after  this  action  was  commenced,  was  guilty 
of  negligence  and  want  of  skill  in  his  treat- 
ment of  an  injury  received  by  plaintiff.  The 
trial  resulted  in  a  verdict  of  $2,000  against 
defendant  Fleming,  who  appeals  from  an 
order  denying  his  motion  in  the  alternative 
for  judgment  notwithatanding  the  verdict 
or  a  new  trial.  It  is  contended  that  the 
verdict  is  not  justified  by  the  evidence.  The 
various  grounds  for  this  contention  will  be 
noticed  later.  The  facts  are  not  much  in 
dispute,  and  the  evidence  justified  the  jury 
in  finding  them  to  be  as  follows: 

Plaintiff  was  in  the  employ  of  Johnson- 
Wentworth  Company  in  skidding  logs  near 
Cloquet.  February  5,  1914,  while  engaged 
in  this  employment,  his  left  leg  was  frac- 
tured between  the  knee  and  ankle.  Defend- 
ants operated  a  hospital  at  Cloquet,  and 
were  there  engaged  in  the  practice  of  their 
profession.  Johnson -Went  worth  Company 
and  defendants  had  an  arrangement  by 
which  the  company  deducted  75  cents  per 
month  from  the  pay  of  each  employee,  and 
turned  this  over  to  defendants,  who  agreed 
for  this  compensation  to  care  for  and  treat 
injured  employees  which  the  company  should 
send  to  them.  Plaintiff,  after  his  injury, 
L.R.A.1916D. 


received  a  ticket  from  his  employer,  pre- 
sented it  to  defendants,  and  was  taken  in- 
to the  hospital  and  treated.  Upon  this  st4ite 
of  facts  defendant  bases  a  claim  that  tht 
relation  of  physician  and  patient  did  not 
exist. 

Defendant  Dolan  attended  plaintiff.     The 
injured  leg  was  put  in  a  plaster  cast  and 
allowed  to  so  remain  for  a  period  of  eleven 
days.     The  cast  was  then  removed,  and  a 
new  one  put  on.     Soon  after  this  plaintiff 
observed  that  his  left  foot  turned  outward, 
and   called   Dr.   Dolan's  attention  to  this 
condition,  which,  however,  continued  to  ex- 
ist  during  his  eleven   weeks'  stay  at   the 
hospital,  and  existed  at  the  time  of  the  trial. 
The  cause  of  this  eversion  of  the  foot  was 
imperfect   approximation   of   the  fractured 
ends  of  the  bones.     Plaintiff  claimed,  and 
the  evidence  tended  to  show,  that  this  failure 
to  get  a  straight  union  was  due  to  the  omis- 
sion of  defendants  to  apply  an  extension 
weight  to  the  injured  limb.     Negligence  is 
also  claimed  in  respect  to  their  failure  to 
use  a  "fracture  box"  or  to  take  an  X-ray 
photograph   for   the   purpose   of   diagnosis. 
The  evidence  leaves  no  doubt  that  there  was 
a  poor  result,  and  the  inquiry  on  this  branch 
of  the  case  is  whether  the  finding  that  this 
was  due  to  negligence  or  want  of  skill  on 
the  part  of  Dr.  Dolan  is  sustained  by  the 
evidence. 

June  1,  1914,  plaintiff  and  his  employer, 
Johnson -Went  worth  Company,  agreed  upon 
a  settlement  for  the  injuries  received  bj 
plaintiff  in  the  accident,  and  petitioned  the 
court  for  its  approval  under  the  terms  of 
the  workmen's  compensation  act.  The  court 
approved  the  settlement  agreed  upon,  which 
contained  the  provision  that,  when  all  pay- 
ments thereunder  have  been  made,  "the  em- 
ployer shall  be  and  hereby  is  released  from 
all  claims  on  account  of  said  injury,  under 
said  act  or  otherwise."  The  claim  here  is 
that  this  settlement  released  the  employer, 
and  also  the  defendant,  from  all  liability 
for  negligence  in  the  treatment  of  plaintiff's 
injury. 

The  principal  contentions  of  defendant,  as 
indicated  in  the  above  statement  of  facts, 
are:  (1)  Assuming  that  the  relation  of 
physician  and  patient  existed,  the  evidence 
is  not  sufficient  to  justify  the  jury  in  find- 
ing that  the  physician  failed  to  exercise 
that  degree  of  care  and  skill  which  the  U* 
requires;  (2)  the  relation  of  physician  and 
patient  did  not  exist;  (3)  the  settlement 
between  plaintiff  and  his  employer  bars  ihis 
action;  (4)  the  damages  are  excessive.  It 
is  further  claimed  that  there  were  prejudi- 
cial errors  in  certain  rulings  on  the  admis- 
sion of  evidence,  and  in  refusing  to  give 
certain   instructions   requested    by   defend- 
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ant.    There  is  also  a  claim  of  misconduct 
of  counsel. 

1.  We  hare  said  that  there  is  little  doubt 
that  there  was  a  poor  result.  There  was 
not  a  good  union  of  the  fractured  ends  of 
the  bones.  This  resulted  in  a  permanent 
eversion  of  the  left  foot,  and  the  ankle  and 
knee  joints  no  longer  operate  on  the  same 
plane.  In  consequence  of  these  conditions 
plaintiff  tires  very  easily,  and  suffers  con- 
siderable soreness  due  to  the  twisting  of 
the  limbs  in  opposite  directions.  His  earn- 
ing capacity  is  materially  and  permanently 
lessened.  Two  experienced  and  apparently 
reputable  physicians  and  surgeons  stated 
positively  that  the  result  was  not  good,  and 
gave  their  (pinion  that  the  treatment  given 
plaintiff  was  improper,  and  not  good  sur- 
gery. They  testified  that  a  fracture  box 
should  have  been  employed  to  bold  the  limb 
in  a  proper  position,  and  an  extension 
weight  applied  to  draw  down  and  overcome 
muscular  contraction,  which  caused  the 
overlapping  of  the  fractured  ends  in  this 
case.  They  also  criticized  the  failure  of  Dr. 
Dolan  to  take  an  X-ray  photograph  to  de- 
termine whether  the  approximation  of  the 
bones  was  correct.  Defendants'  experts  gave 
opinions  to  the  effect  that  the  treatment 
was  proper.  The  question  was  quite  plain- 
ly one  for  the  jury  to  decide,  and  we  feel 
wholly  unwarranted  in  saying  that  the  jury 
was  palpably  wrong  in  believing  the  expert 
testimony  of  plaintiff's  witnesses,  rather 
than  that  of  defendants'  witnesses.  We 
need  not  repeat  what  was  said  in  Sawyer 
V.  Berthold,  llfl  Minn.  441,  134  N.  W.  120, 
to  the  effect  that  an  expert  witness  may 
base  his  opinion  on  the  result  alone,  and 
in  the  case  at  bar  the  opinions  of  the  ex- 
perts that  the  treatment  was  improper  were 
based  on  the  testimony  as  to  what  the  treat- 
ment actually  was,  as  ^ell  as  upon  the  poor 
result  achieved.  We  must  hold,  assuming 
that  the  relation  of  physician  and  patient 
existed,  that  the  evidence  sustains  the  find- 
ing of  the  jury  that  the  physician  failed 
in  his  legal  duty  toward  the  patient,  and 
that  this  was  the  cause  of  the  poor  result. 
We  do  not  see  that  Martin  v.  Courtney,  75 
Minn.  255,  77  N.  W.  813,  id.  87  Minn.  197, 
91  N.  W.  487,  or  Staloch  v.  Holm,  100  Minn. 
276.  9  L.R.A.(N.S.)  712,  111  N.  W.  264, 
are  at  all  decisive  of  the  present  case,  or 
that  anything  said  in  those  leading  cases 
is  of  assistance  to  the  defendant  here.  We 
fully  appreciate  the  elements  which  the  sur- 
geon has  to  contend  with  in  the  treatment 
of  his  patient,  and  the  injustice  often  in- 
volved in  a  charge  of  malpractice.  The  cases 
referred  to  so  fully  discuss  these  features, 
as  do  cases  from  other  jurisdictions  cited  by 
defendant,  that  we  can  add  nothing  of  value. 
The  present  case  is  simply  one  of  conflict- 
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ing  expert  testimony,  with  nothing  in  the 
facts  as  to  the  treatment,  or  in  the  probabil- 
ity or  probative  force  of  the  evidence  for 
defendant,  that  would  make  the  granting 
of  a  new  trial  anything  less  than  a  usurpa- 
tion of  the  functions  of  the  jury. 

2.  The  contention  that  the  relation  of 
physician  and  patient  did  not  exist  between 
defendant  and  plaintiff  is  based  upon  the 
facts  hereinbefore  stated  as  to  the  arrange- 
ment under  which  plaintiff  was  admitted 
to  the  hospital  and  treated  by  defendants. 
We  see  nothing  in  these  facts  to  justify  a 
decision  that  defendants  did  not  owe  plain- 
tiff the  duty  to  use  ordinary  care  and  skill 
in  treating  his  injury.  It  is  true  that  John- 
son-Wentworth  Company,  under  the  terms 
of  the  compensation  act,  was  required  to 
provide  medical  and  surgical  treatment  to 
the  injured  employee  during  the  first  ninety 
days  of  his  disability  and  to  an  amount  not 
exceeding  $100.  But  we  are  unable  to  see 
how  this  changes  the  relationship  between 
the  injured  employee  and  the  physician  or 
surgeon  employed,  or  affects  the  duty  of 
the  latter  to  the  former.  It  may  be  true  in 
a  sense  that  Drs.  Fleming  and  Dolan  were 
the  agents  of  the  employer  for  the  purpose 
of  minimizing  the  results  of  the  injury 
and  shortening  the  period  of  disability. 
Even  if  it  be  conceded  that  the  employer 
might  be  liable  for  the  negligence  of  the 
physicians  on  this  theory  of  agency,  this 
is  no  reason  why  the  physicians  are  not 
liable  directly  to  the  patient.  It  is  not 
material  that  plaintiff  did  not  know  the 
physicians,  engage  their  services  himself,  or 
pay  for  the  services  in  the  ordinary  way. 
Plaintiff,  in  fact,  paid  for  medical  and  surgi- 
cal treatment,  and  it  surely  can  make  no 
difference  that  this  was  by  monthly  deduc- 
tions from  his  wages.  Indeed,  it  is  the 
law  that  the  fact  that  a  physician  or  sur- 
geon renders  services  gratuitously  does 
not  absolve  him  from  the  duty  to  use  rea- 
sonable care,  skill,  and  diligence.  30  Cyc. 
1573,  and  cases  cited.  In  Du  Bois  v.  Decker, 
130  N.  Y.  325,  14  L.R.A.  429,  27  Am.  St. 
Bep.  529,  29  N.  E.  313,  it  was  held  that  a 
physician  employed  by  a  city  to  treat  pa- 
tients in  an  almshouse  will  not  be  released 
from  liability  to  a  patient  therein  for  failure 
to  exercise  ordinary  care  and  skill,  al- 
though he  is  paid  by  the  city,  and  not  by 
the  patient.  We  do  not  think  that  Johnson- 
Wentworth  Company  would  be  liable  for  any 
malpractice  or  negligence  on  the  part  of  the 
physicians  it  employed  to  treat  its  em- 
ployees. Its  duty  was  discharged  when  it 
selected  a  competent  physician.  Youngs- 
town  Park  &  F.  Street  R.  Co.  v.  Kessler, 
84  Ohio  St.  74,  36  L.R.A.(N.S.)  50,  95  N. 
E.  509,  and  cases  cited  in  the  note  to  this 
case  as  reported  in  Ann.  Cas.  1912B,  933. 
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It  seemB  clear  that  the  physicians  in  the 
case  at  bar  owed  plaintiff  the  duty  to  exer- 
cise ordinary  care  and  skill  in  treating  his 
injury,  and  that  he  has  the  same  rights 
and  remedies  that  any  patient  has  against 
his  physician. 

3.  W6  need  add  little  to  what  is  said 
in  the  preceding  paragraph  in  order  to  dis- 
pose of  the  argument  that  the  settlement 
under  the  workmen's  compensation  act  by 
which  the  employer  was  released  from  "all 
claims  on  account  of  said  injury"  operated 
as  a  settlement  and  release  of  any  claim  the 
employee  might  have  against  the  physicians 
for  malpractice.  The  employer,  as  we  have 
seen,  was  not  liable  to  the  employee  for  the 
negligence  of  the  physicians.  It  was  not 
required  to  compensate  plaintiff  for  dam- 
ages sustained  by  their, malpractice,  and  the 
settlement  did  not  purport  to  include  any 
such  element.  This  is  not  contrary  to  the 
well  known  rule,  existing  before  the  com- 
pensation act,  that  where  one  is  injured  by 
the  negligence  of  another,  and  uses  due  care 
in  the  selection  of  a  physician  or  surgeon, 
the  wrongdoer  is  liable  for  all  the  proxi- 
mate results  of  his  own  act,  although  the 
injury  has  been  aggravated  by  improper 
treatment  by  the  physician.  It  by  no  means 
follows  that  the  one  whose  negligence  causes 
the  original  injury  is  liable  for  the  negli- 
gence of  the  physician  employed  to  treat 
it,  and  it  is  clearly  not  true  that  the  physi- 
cian is  not  liable  to  the  patient  for  such 
n^ligence.  When  it  appears,  as  it  clearly 
does  here,  that  there  is  a  liability  on  the 
part  of  the  physician  to  the  patient,  it  is 
a  strain  to  hold  that  a  settlement  between 
the  injured  man  and  the  wrongdoer  for  the 
injury  by  the  accident,  whether  made  under 
the  compensation  act  or  outside  of  it,  in- 
cludes the  claim  that  the  injured  man  has 
against  his  physician  for  a  separate  and 
subsequent  injury.  Defendant  cites  numer- 
ous cases  to  support  his  contention,  among 
others  McNamara  v.  U.  S.  F.  &  G.  Co.  Case 
No.  169,  June  9,  1914,  1  Dec.  Ind.  A.  C. 
Cal  138;  Favera  v.  Board,  1  Dec.  Ind.  A. 
C.  C.  B.  D.  Cal.  225;  Smith  v.  Cord  Taton 
Colliery  Co.  2  W.  C.  C.  121 ;  Shirt  v.  Calico 
Printers'  Asso.  2  B.  W.  C.  C.  342;  and 
Beadle  v.  Milton,  114  L.  T.  N.  8.  550,  5 
W.  C.  C.  55.  The  only  one  of  these  cases 
that  has  anything  to  say  to  the  point  in- 
volved in  the  present  case  is  Beadle  ▼. 
Milton,  and  what  is  said  in  that  case  is 
plainly  obiter  dictum.  In  Htmtber  Towing 
Co.  V.  Barclay,  5  B.  W.  C.  C.  142,  and  Rocca 
V,  Stanley  Jones  ft  Co.  7  B.  W.  C.  C. 
101,  both  decided  subsequently  to  Beadle  v. 
Milton,  the  dictum  in  the  latter  case  is 
plainly  overruled.  The  Humber  Towing 
Company  and  the  Booca  Cases  distinctly 
hold  that  an  employer  is  not  liable  under 
L.R.A.igi6D. 


the  English  compensation  act  for  disabili^ 
caused  by  the  negligence  of  a  physician  who 
treats  the  injiu^.  On  the  authority  of  these 
cases,  as  well  as  from  the  language  of  the 
compensation  act,  it  must  be  held  that  John- 
8on-Wentworth  Company  was  not  liable  for 
the  disability  caused  by  defendants'  negli- 
gence, and  that  the  settlement  between  that 
company  and  plaintiff  did'  not  include  his 
claim  against  defendants  for  malpractice. 
What  has  been  said  also  diapoaes  of  the 
claim  of  error  in  refusing  certain  instruc- 
tions on  the  subject  requested  by  defend- 
ant. 

4.  We  need  not  further  discuss  the  evi- 
dence in  order  to  justify  the  conclusion  we 
reach  that  the  verdict  is  not  excessive  with- 
in the  rules  that  guide  this  court  in  the 
consideration  of  this  question. 

5.  It  was  not  error  to  permit  questions 
to  the  experts  in  regard  to  the  propriety  of 
taking  X-ray  photographs.  While  it  is  true 
that  this  was  not  specifically  alleged  as  a 
charge  of  negligence,  the  complaint  contain- 
ed a  general  allegation  of  negligent  treat- 
ment, and  we  think  this  evidence  was  prop- 
erly received;  at  least,  as  against  the 
general  objection,  "incompetent,  irrelevant, 
and  immaterial." 

Error  is  assigned  in  sustaining  an  objec- 
tion to  a  question  asked  of  defendant  as  to 
whether  the  treatment  by  a  certain  other 
physician  of  a  fracture  in  another  case  waa 
similar  to  that  employed  by  Dr.  Dolan  in 
the  case  at  bar.  That  this  ruling  was  prop- 
er is  plain,  but  it  is  perhaps  not  so  clear 
that  the  trial  court  was  right  in  refusing 
to  permit  defendant  to  testify  that,  judg- 
ing from  his  observation  and  experience  in 
the  vicinity  of  Cloquet,  the  treatment  ap- 
plied by  Dr.  Dolan  was  that  used  by  physi- 
cians of  ordinary  care,  skill,  and  caution 
in  and  about  the  vicinity  of  Cloquet.  We 
think,  however,  that  the  ruling  should  be 
sustained  on  the  ground  that  the  standard 
of  care  and  skill  was  too  limited  by  the 
question.  It  is  not  the  law  that  defendants' 
conduct  of  the  case  is  to  be  judged  by  the 
degree  of  skill  and  care  exercised  by  other 
physicians  in  the  same  village,  and  we  bold 
that  there  was  no  error  in  sustaining  the 
objection.  The  question  is  further  discussed 
in  the  next  paragraph.  As  to  the  other  rul- 
ings on  the  admission  of  evidence  that  are 
assigned  as  error,  we  find  nothing  to  merit 
special  mention. 

9.  The  trial  court  refused  to  give  the  in- 
struction requested  by  the  defendant,  which 
was  to  the  effect  that  defendant  was  hound 
to  possess  and  exercise  only  that  reasonable 
and  ordinary  degree  of  care  and  skill  pos- 
sessed and  exercised  by  physicians  and  sur- 
geons engaged  in  the  same  general  line  of 
practice   in   similar    localities   to    that    ia 
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which  defendant  praotised,  and  is  protected 
from  the  charge  of  negligence  if  he  adopti 
and  uses,  in  performing  an  operation,  the 
methods  in  use  among  competent  surgeons 
in  the  locality  in  which  the  operation  takes 
place.  In  its  general  charge  the  court  in- 
structed the  jury  that  the  defendant  Dolan 
was  required  to  exercise  such  reasonable 
care  and  skill  aa  an  ordinary  physician  or 
surgeon  in  good  standing  would  exercise 
under  like  circumstances,  and  that  among 
the  circiunstances  to  be  considered  was  the 
location  of  the  physician  in  Cloquet,  rather 
than  in  Duluth,  St.  Paul,  or  some  other 
place. 

The  decisions  in  this  state  do  not  touch 
upon  the  question  of  the  locality  in  which 
the  physician  or  surgeon  practises  as  affect- 
ing the  degree  of  care  and  skill  he  is  re- 
quired to  possess  and  exercise.  Getchell  v. 
Hill,  21  Minn.  464;  Martin  t.  Courtney,  75 
Minn.  255,  77  N.  W.  813 ;  id.  87  Minn.  187, 
91  N.  W.  487;  Henslin  v.  Wheaton,  91  Minn. 
219,  64  L.R.A.  126,  103  Am.  St.  Rep.  504, 
97  N.  W.  882,  1  Ann.  Cas.  19,  16  Am.  Neg. 
Kep.  352;  Staloch  v.  Holm,  100  Minn.  276,  9 
L.R.A.(N.8.)  712,  111  N.  W.  264;  McGray 
V.  Cobb,  130  Minn.  434,  152  N.  W.  262,  163 
N.  W.  736.  But  we  do  not  understand  that 
these  cases  commit  this  court  to  the  rule 
that  locality  is  immaterial.  The  authorities 
elsewhere  quite  uniformly  agree  that  some 
consideration  must  be  given  to  the  ques- 
tion of  locality,  although  there  is  a  wide 
divergence  is  the  views  of  different  courts 
as  to  what  the  correct  rule  is.  In  Pelky 
V.  Palmer,  109  Mich.  561,  67  N.  W.  561,  it 
was  said  that  the  character  of  the  locality 
or  neighborhood  in  which  a  physician  or 
surgeon  practises  has  an  important  bear- 
ing upon  the  requisite  degree  of  skill.  In 
Small  V.  Howard,  128  Mass.  131,  35  Am. 
Rep.  363,  the  court  states  that  a  country 
surgeon  is  not  bound  to  the  exercise  of  that 
high  degree  of  art  and  skill  possessed  by 
eminent  surgeons  living  in  large  cities  and 
making  a  specialty  of  the  practice  of  sur- 
gery, but  only  to  that  reasonable  degree  of 
learning  and  skiU  ordinarily  possessed  by 
others  learned  in  his  profession.  Some  cases 
seem  to  state  the  law  as  in  the  refused  in- 
structions; that  is,  that  the  physician  or 
surgeon  is  held  only  to  that  degree  of  skill 
and  learning  possessed  by  physicians  and 
surgeons  of  the  particular  locality  where  he 
practises.  Pike  v.  Honsinger,  155  K.  Y.  201, 
63  Am.  St.  Rep.  655,  49  N.  E.  760;  Gates 
V.  Fleischer,  67  Wis.  504,  30  N.  W.  674. 
Other  cases  require  the  exercise  of  that  de- 
gree of  learning  and  skill  which  physicians 
and  surgeons  practising  in  similar  localities 
or  communities  ordinarily  possess.  White- 
•ell  V.  HiU,  101  Iowa,  629,  37  Ii.R.A.  830,  70 
L.R.A.1016D. 


N.  W.  750,  2  Am.  Keg.  Rep.  134;  Small  v. 
Howard,  supra;  Gramm  v.  Boener,  66  Ind. 
407;  Burk  v.  Foster,  114  Ey.  20,  69  L.RA. 
277,  69  S.  W.  1096,  1  Ann.  Cas.  304,  Mc- 
Cracken  v.  Smathers,  122  N.  C.  799,  20  S. 
E.  354.  See  note  to  Whitesell  v.  HiU,  37 
L.RA.  830;  note  to  Gillette  v.  Tucker,  93 
Am.  St.  Rep.  657.  We  think  it  is  plainly 
correct  that  the  locality  in  which  the  phy- 
sician or  surgeon  practises  must  be  con- 
sidered in  determining  whether  he  has  the 
requisite  skill  and  learning,  but  we  do  not 
think  that  he  is  bound  to  possess  and  exer- 
cise only  that  degree  of  skill  and  learning 
possessed  fay  other  practitioners  in  the  same 
locality,  if  by  that  is  meant  the  same  vil- 
lage or  city.  If  the  same  general  locality 
is  meant,  as,  for  instance,  the  Northwest,  or 
the  state,  no  fault  could  be  found  with  such 
a  rule.  But  in  these  days  the  physician  or 
surgeon  in  a  village  like  Cloquet  is  not 
hampered  by  lack  of  opportunity  for  ad- 
veincement.  Frequent  meetings  of  medical 
societies,  articles  in  the  medical  journals, 
books  by  acknowledged  authorities,  and  ex- 
tensive experience  in  hospital  work,  put  the 
country  doctor  on  more  equal  terms  with 
his  city  brother.  He  would  probably  resent 
an  imputation  that  he  possessed  less  skill 
than  the  average  physician  or  surgeon  in 
the  large  cities,  and  we  are  unwilling  to 
hold  that  he  is  to  be  judged  only  by  the 
qualifications  that  others  in  the  same  vil- 
lage or  similar  villages  possess.  The  in- 
structions requested  provided  too  narrow  a 
standard,  and  the  court  was  justified  in  re- 
fusing them,  and  giving,  instead,  the  in- 
struction that  among  the  circumstances  to 
be  considered  was  the  location  of  the  physi- 
cian in  Cloquet,  rather  than  in  Duluth,  St. 
Paul,  or  some  other  place. 

7.  The  claim  of  misconduct  of  counsel  is 
based  upon  the  action  of  counsel  for  plain- 
tiff on  the  examination  of  prospective  jurors 
in  calling  defendant  to  the  stand  and  asking 
this  question:  "And  is  it  true,  what  coun- 
sel has  just  testified  to,  namely,  that  a  cer- 
tain company  is  interested  in  the  defense 
of  this  caseT" 

Defendant  objected,  the  objection  was 
overruled,  and  the  ruling  is  assigned  as  er- 
ror. We  are  unable  to  see  any  chance  that 
defendant  was  prejudiced  by  the  ruling,  as 
the  fact  that  defendant  was  insured  was 
admitted.  But  we  wish  to  express  our  em- 
phatic disapproval  of  the  conduct  of  plain- 
tiff's counsel  in  calling  the  witness  and 
asking  this  question  after  counsel  for  defend- 
ant had  admitted  the  fact.  An  answer  to 
tbe  question  could  add  nothing,  and  could 
serve  no  legitimate  purpose. 

Order  affirmed. 
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ANNOTATION— PHYSICIAN— EMPLOYMENT  BY  THIRD  PERSON. 


Annotation — Liability  of  phyiidan  to  person  treated  onder  employment 

by  a  third  person. 


As  to  liability  for  negligence  of  attend- 
ants furnished  by  relief  departments  to- 
wards which  employees  contribute,  see 
notes  to  Phillips  v.  St.  Louis  &  S.  F.  B. 
Co.  17  L.R.A.(N.S.)  1167,  and  Texas  C. 
R.  Co.  V.  Zumwalt,  30  L.R.A.(N.S.)  1206. 

And  as  to  the  duty  and  liability  of  one, 
other  than  a  physician  or  surgeon,  who 
contracts  to  provide  medical  or  surgical 
attention  to  another,  see  Youngstown 
Park  &  F.  Street  R.  Co.  v.  Kessler,  36 
L.R.A.(N.S.)  50,  and  note. 

The  relationship  of  physician  and 
patient  between  a  physician  and  one 
whom  he  treats  under  employment  by  a 
third  person  is  considered  in  its  relation 
to  privil^ed  communications  in  the  notes 
to  Woods  V.  Lisbon,  16  L.B.A.(N.S.)  886, 
and  McGuire  y.  Chicago  &  A.  B.  Co. 
L.R.A.1916F,  888. 

ViiTA  V.  FiiEMiNo,  ante,  644,  is  sup- 
ported by  the  other  eases  passing  upon 
the  liability  of  a  physician  to  a  patient 
when  he  is  employed  by  a  third  party. 

Thus,  in  Carpenter  v.  Walker  (1910) 
170  Ala.  659,  54  So.  60,  Ann.  Cas.  1912D, 
863,  2  N.  C.  C.  A.  371,  an  action  by  a 
minor,  by  his  next  friend,  against  a  phy- 
sician employed  by  the  minor's  father, 
the  court  said  that  the  action  for  mal- 
practice is  essentially  in  tort,  and  hence 
it  is  immaterial  by  whom  the  physician 
is  employed. 

In  Harriott  v.  Plimpton  (1896)  166 
Mass.  585,  44  N.  E.  992,  it  is  held  that 
where  a  physician  undertook,  upon  re- 
quest of  and  for  compensation  to  be  paid 
by  another,  to  examine  plaintiff  and  re- 
port whether  he  was  diseased,  he  was 
bound  to  have  the  ordinary  skill  and 
learning  of  a  physiean,  and  to  exercise 
ordinary  diligence  and  care;  and  fail- 
ure in  these  respects,  to  the  injury  of 
plaintiff,  would  make  him  answerable  to 
plaintiff  in  damages. 

In  Hales  v.  Raines  (1910)  146  Mo. 
App.  232, 130  S.  W.  425,  in  which  a  phy- 
sician was  held  liable  for  injury  to  a 
person's  hand  by  X-ray  treatment,  the 
court  says:  "The  case  being  in  tort,  it 
can  make  no  difference  whether  the  de- 
fendant was  employed  by  plaintiff  to 
treat  him,  or  whether  the  plaintiff's  con- 
tract was  with  the  hospital  in  which  de- 
fendant was  interested,  and  defend- 
ant was  assigned  by  the  hospital  asso- 
ciation to  treat  the  plaintiff." 

In  Bumham  v.  Stillings  (1911)  76  W. 
H.  122,  79  Atl.  987,  an  action  by  plain- 
tiff for  alleged  negligent  treatment  of 
L.R.A.I910D. 


himself  while  a  patient  in  the  public 
ward  of  a  hospital  at  a  time  when  the 
defendants  had  charge  of  the  patients  in 
that  ward,  there  being  no  contract  be- 
tween the  plaintiff  and  the  defendants,  so 
that  they  owed  him  no  duty  because  of  or 
in  any  way  springing  from  contract,  it 
was  held  that  they  owed  plaintiff  the 
duty  not  to  do  anything  they  either 
knew  or  ought  to  have  known  would  in- 
jure him;  and  having,  with  his  assent, 
undertaken  to  treat  the  plaintiff,  they 
were  bound  to  exercise  care  in  what  they 
did,  and  were  liable  if  their  failure  to  ex- 
ercise due  care  resulted  in  injury  to  him. 

In  Du  Hois  v.  Decker  (1891)  130  N.  Y. 
325,  14  L.R.A.  429,  27  Am.  St.  Rep.  529, 
29  N.  E.  313,  it  is  held  that  a  physician 
employed  by  a  city  to  treat  patients  in 
an  almshouse  will  not  be  relieved  from 
liability  to  a  patient  therein  for  failure 
to  exercise  ordinary  care  and  skill,  al- 
though he  is  paid  by  the  city,  and  not  by 
the  patient. 

Where  one  whose  automobile  had  in- 
jured plaintiff  brought  his  physician  to 
examine  plaintiff,  and  the  physician  ex- 
amined him  and  prescribed  for  him,  and 
gave  directions  to  his  mother  regarding 
the  treatment  he  should  receive  at  her 
hands,  the  relation  of  physician  and  pa- 
tient existed  so  that  the  physician  would 
be  liable  for  negligent  treatment.  Coss 
V.  Spaulding  (1912)  41  Utah,  447,  126 
Pac.  468. 

In  Oladwell  v.  St^gall  (1839)  5  Bing. 
N.  C.  (Eng.)  733,  8  Scott,  60,  8  L.  J.  C. 
P.  N.  S.  361,  3  Jur.  535,  an  action  ei 
delicto  against  a  physician  for  negligent 
treatment  of  plaintiff,  it  was  held  to  be 
immaterial  whether  the  physician  was 
employed  by  plaintiff  or  her  father. 

In  Pippin  v.  Sheppard  (1822)  11  Price 
(Esf.)  400,  an  action  by  a  married  wo- 
man and  her  husband  against  a  surgeon 
for  damages  sustained  because  of  improp- 
er and  unskilful  treatment  of  the  wife, 
a  demurrer  to  the  declaration  on  the 
ground  that  it  was  not  stated  or  alleged, 
nor  did  it  appear  therefrom,  by  whom  the 
defendant  was  retained  and  employed  as 
a  surgeon,  was  overruled  and  judgment 
given  for  the  plaintiff,  the  court  saying: 
"If  a  stranger  had  sent  the  defendant  as 
a  surgeon  to  cure  this  woman,  undertak- 
ing to  pay  him  for  his  attendance,  he 
would  not  be  entitled  to  recover  or  sue 
for  damage  and  injury  done  to  her  in 
consequence  of  the  surgeon's  negligence 
and  want  of  skill.    From  the  necessity 
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of  the  thing,  the  only  person  who  can 
properly  sustain  an  action  for  damages 
for  an  injury  done  to  the  person  of  the 
patient  is  the  patient  himself,  for  dam- 
ages could  not  be  given  on  that  account 


to  any  other  person,  although  the  surgeon 
may  have  been  retained  and  employed  by 
him  to  undertake  the  cure.  The  party 
employing  the  surgeon  can  have  nothing 
to  do  wiUi  this  action."  B.  Lk  S. 


RHODE  ISLAND   SlTPREftlE  COVRT. 

WILUAM  E.  AIsTDERSON 

V. 

CRESCENT  GARMENT  COMPANY  et  al. 
(—  E.  I.  — ,  96  Atl.  425.) 

Slavery  —  convict  labor. 

The  contracting  by  the  state  of  the  labor 
of  a  convict  who  is  to  remain  under  its  con- 
trol does  not,  although  the  state  alone  is 
to  receive  compensation  for  the  service, 
violate  a  constitutional  provision  forbidding 
slavery. 
For  other  catet,  ate  Slavery,  tn  Dig.  ISt 

V.  8. 

(January  25,  1916.) 

CERTIFICATION  by  the  Superior  Court 
for  Providence  and  Bristol  Counties  for 
determination  by  the  Supreme  Court  of  a 
question  arising  in  an  action  brought  by 
plaintiff,  an  ex-convict,  to  recover  wages 
from  the  defendant  garment  company,  who 
hired  his  labor  and  services  from  the  state 
under  a  contract  with  the  state  board  of 
control  and  supply.  Negative  answer  re- 
turned. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Fred  A.  Otis,  George  Gordon 
Bnttle,  and  Karl  W.  Klrcbvrey,  for  plain- 
tiff: 

The  status  of  plaintiff,  while  forced  to 
work  for  defendant  without  compensation, 
was  slavery  within  the  meaning  of  the 
Rhode  Island  Constitution. 

Plessy  y.  Ferguson,  163  U.  8.  587,  41  L. 
ed.  8S6,  16  Sup.  Ct.  Rep.  1138;  Clyatt  v. 
United  States,  197  U.  S.  207,  49  L.  ed. 
726,  25  Sup.  Ct.  Rep.  429;  Hodges  v.  United 
States,  203  U.  fi.  1,  51  L.  ed.  65,  27  Sup.  Ct. 
Rep.  6;  Civil  Rights  Cases,  109  U.  S.  3, 
27  L.  ed.  835,  3  Sup.  Ct.  Rep.  18;  Slaughter- 
Eouse  Cases,  16  Wall.  36,  72,  21  L.  ed.  394, 
407;  Kent,  Com.  247-260. 

If  there  is  any  distinction  between  slav- 
ery and  involuntary  servitude,  the  status 
of  the  plaintiff  came  within  the  former 
class. 

Slaughter-House  Cases,  supra;  Bailey  v. 
Alabama,  218  U.  S.  219,  241,  55  L.  ed.  191, 
201,  31  Sup.  Ct.  Rep.  146 ;  Clyatt  v.  United 
States,  197  U.  S.  207,  48  L.  ed.  726,  25  Sup. 

Note.—  As  to  constitutional  objections  to 
convict  labor  contracts,  see  annotation  fol- 
lowing this  case,  post,  660. 
luR.A.1916D. 


Ct.  £ep.  429;  Re  Peonage  Charge,  138  Fed. 
686;  Peonage  Cases,  136  Fed.  707;  United 
States  V.  Clement,  171  Fed.  974;  Jameson  v. 
McCoy,  5  Heisk.  108. 

This  court  would  not  be  justified  in  read- 
ing an  exception  against  convicts  into  the 
antislavery  provision  of  the  Rhode  Island 
Constitution. 

Sturges  V.  Crowninshield,  4  Wheat.  122,  4 
L.  ed.  629;  Gage  v.  Currier.  4  Pick.  309; 
Hopt  V.  UUh,  110  U.  S.  574,  28  L.  ed.  262, 
4  Sup.  Ct.  Rep.  202,  4  Am.  Crim.  Rep.  417; 
Boyd  V.  United  States,  116  U.  S.  616,  635, 
29  L.  ed.  746,  762,  6  Sup.  Ct.  Rep.  524; 
Callan  v.  Wilson,  127  U.  S.  540,  32  L.  ed. 
223,  8  Sup.  Ct.  Rep.  1301;  Thompson  v. 
Utah,  170  U.  S.  343,  42  L.  ed.  1061,  18  Sup. 
Ct.  Rep.  620;  Weeks  v.  United  States,  232 
U.  S.  383,  68  L.  ed.  662,  L.R.A.  1915B,  834, 
34  Sup.  Ct.  Rep.  341,  Ann.  Cas.  1915C,  1177. 

The  statute  authorising  the  board  of  con- 
trol and  supply  to  make  the  present  con- 
tract is  therefore  invalid. 

Henderson  v..  New  York  (Henderson  v. 
Wickham),  92  U.  S.  259,  268,  23  L.  ed. 
543,  647;  Chy  Lung  v.  Freeman,  92  U.  S. 
275,  278,  281,  23  L.  ed.  560-652;  Missouri  v. 
Lewis  (Bowman  v.  Lewis),  101  U.  S.  22, 
32,  25  L.  ed.  989,  992;  Yick.Wo  v.  Hop- 
kins, 118  U.  S.  356,  30  L.  ed.  220,  6  Sup. 
Ct.  Rep.  1064;  Home  Ins.  Co.  v.  New  York, 
134  U.  S.  694,  598,  33  L.  ed.  1025,  1029,  10 
Sup.  Ct.  Rep.  593;  Minnesota  v.  Barber, 
136  U.  6.  313,  319,  320,  HSZ,  323,  34  L.  ed. 
455,  457-459,  3  Inters.  Com.  Rep.  185,  10 
Sup.  Ct.  Rep.  862;  Brimmer  v.  Rebman, 
138  U.  8.  78,  82,  34  L.  ed.  862,  863,  3  Inters. 
Com.  Rep.  485,  11  Sup.  Ct.  Rep.  213;  Max- 
well V.  Dow,  176  U.  8.  581,  602,  44  L.  ed. 
597,  605,  20  Sup.  Ct.  Rep.  448,  494;  Mc- 
Cray  v.  United  States,  195  U.  S.  27,  60, 
49  L.  ed.  78,  97,  24  Sup.  Ct.  Rep.  769,  1 
Ann.  Cas.  561;  Dobbins  v.  Los  Angeles,  195 
U.  8.  223,  240,  49  L.  ed.  169,  176,  25  Sup. 
Ct.  Rep.  18;  Lochner  v.  New  York,  198  U. 
8.  45,  64,  49  L.  ed.  937,  944,  25  Sup.  Ct. 
Rep.  539,  3  Ann.  Cas.  1133;  Bailey  v.  Ala- 
bama, 219  U.  8.  219,  241,  65  L.  ed.  191,  201, 
31  Sup.  Ct.  Rep.  145;  Qnong  Wing  v.  Kirk- 
endall,  223  U.  S.  69,' 63,  64,  56  U  ed.  350, 
362,  32  Sup.  Ct.  Rep.  192;  Ho  Ah  Kow  v. 
Nunan,  5  Sawy.  552,  Fed.  Cas.  No.  6,546. 

Plaintiff  is  entitled  to  recover  the  rea- 
sonable value  of  his  services  from  the  con- 
tractor in  an  action  on  quantum  meruit. 

Lif^tly  V.  Clouston,  1  Taunt.  112,  9  Re- 


Digitized  by 


Google 


662 


RHODE  ISLAND  SUPREME  COURT. 


vised  Rep.  713;  Foster  v.  Stewart,  3  liaule 

6  S.  191,  15  Revised  Rep.  459;  Culberson  v. 
Alabama  Constr.  Co.  127  6a.  599,  9  L.R.A. 
(N.S.)  411,  56  S.  E.  765,  9  Ann.  Cas.  507; 
Thompson  t.  Howard,  31  Mich.  309;  James 
v.  Leroy,  6  Johns.  274 ;  Stockett  v.  Watkins, 
2  Gill  &  J.  326,  20  Am.  Dec.  438;  Keener, 
Quasi-Contr.  189,  438,  440;  Woodward, 
Quasi-Contr.  §§  285,  286;  Patterson  v. 
Prior,  18  Ind.  440,  81  Am.  Deo.  367;  Pat- 
terson ▼.  Crawford,  12  Ind.  241;  Abbott  v. 
Fremcnat,  34  N.  H.  432;  Greer  v.  Critz,  53 
Ark.  247,  13  8.  W.  764;  Peter  v.  Steel,  3 
Yeates,  250;  Tennessee  Coal,  Iron  k  R.  Co. 
T.  Butler,  187  Ala.  51,  65  So.  804. 

Messrs.  Herbert  A.  Rice,  Attorney  Gen- 
eral, and  Zecharlah  Chafee,  Jr.,  for  de- 
fendants : 

The  decision  of  the  constitutional  ques- 
tion is  unnecessary,  because  the  plaintiff 
cannot  recover  in  this  action  even  if  the 
statute  be  unconstitutional  and  prison  con- 
tract labor  held  to  be  slavery. 

Price  v.  Neal,  3  Burr.  1354,  1  W.  Bl.  390; 
Thompson  v.  Bronk,  126  Mich.  466,  85  N. 
W.  1084;  Sloss  Iron  ft  Steel  Co.  v.  Harvey, 
116  Ala.  656,  22  So.  994;  Tennessee  Coal, 
Iron  &  R.  Co.  v.  Cotton,  116  Ala.  669,  23 
So.  1007;  Maltby  v.  Harwood,  12  Barb.  473; 
Williams  v.  Finch,  2  Barb.  208;  Alfred  v. 
Fitzjames,  3  Esp.  3;   Franklin  v.  Waters, 

8  Gill,  322;  State  Tise  of  Clements  y.  Van 
Lear,  5  Md.  91;  Livingston  v.  Ackeston,  5 
Cow.  531;  Cooper  v.  Cooper,  147  Mass.  370, 

9  Am.  St.  Rep.  721,  17  N.  E.  892;  Payne's 
Appeal,  65  Conn.  397,  33  L.R.A.  418,  48 
Am.  St.  Rep.  215,  32  Atl.  948;  Graham  v. 
Stanton,  177  Mass.  321,  58  N.  E.  1023. 

The  letting  of  prison  labor  by  the  state 
under  contract  is  not  slavery  within  the 
Rhode  Island  Constitution. 

Nelson  v.  Peofle,  33  111.  390;  Heim  v. 
Bridault,  37  Miss.  209;  Civil  Rights  Cases, 
109  U.  S.  3,  22,  27  L.  ed.  835,  843,  3  Sup. 
Ct.  Rep.  18;  Bynum  v.  Bostick,  4  Desauss. 
Eq.  265;  Brandon  v.  Planters'  &  M.  Bank, 
1  Stew.  (Ala.)  340,  18  Am.  Dec.  48;  Beaty 
V.  Judy,  1  Dana,  101;  Jarman  v.  Patterson, 

7  T.  B.  Mon.  644;  State  v.  Hannah,  10  La. 
Ann.  131;  Westbro<^  v.  State,  133  Ga.  578, 
26  L.R.A.(N.S.)  691,  66  S.  E.  788,  18  Ann. 
Cas.  295;  St.  Louis,  I.  M.  k  S.  R.  Co.  v. 
Hydrick,  109  Ark.  231,  160  S.  W.  196; 
De  Lacy  v.  Antoine,  7  Leigh,  438 ;  Cunning- 
ham V.  Bay  State  Shoe  k  Leather  Co.  25 
Hun,  210;  St.  Louis,  I.  M.  k  S.  R.  Co.  t. 
Boyle,  83  Ark.  302,  12  L.R.A.(N.S.)  317, 
103  S.  W.  744,  13  Anh.  Cas.  167;  Barring- 
ton  V,  Logan,  2  Dana,  432;  Miller  v.  Dwil- 
ling,  14  Serg.  k  R.  442;  Slaughter-House 
Cases,  16  Wall.  36,  69,  21  L.  ed.  394,  406; 
Cooley,  Const.  Lim.,  7th  ed.  p.  423;  Nu- 
gent T.  Arizona  Improv.  Co.  173  U.  S.  338, 
43  L.  ed.  721,  19  Sup.  Ct.  Rep.  461;  Bucka-, 
L.R.A.1916D. 


lew  T.  T^inessee  Coal,  Iron  k  R.  Co.  112 
Ala.  146,  20  So.  606;  Hodges  v.  United 
States,  203  U.  S.  1,  17,  61  L.  ed.  65,  69,  27 
Sup.  Ct.  Rep.  6;  Topeka  v.  Boutwell,  53 
Kan.  20,  27  L.R.A.  593,  35  Pac.  819;  Mason 
k  T.  Co.  V.  Main  Jellico  Mountain  Coal  Co. 
87  Ky.  467,  9  S.  W.  391 ;  Kennedy  v.  Meara, 
127  Ga.  68,  56  S.  E.  243,  9  Ann.  Cas.  396; 
Re  Dassler,  35  Kan.  678,  12  Pac.  130: 
Peonage  Cases,  123  Fed.  671;  Robertson  v. 
Baldwin,  165  U.  S.  275,  282,  41  L.  ed.  716, 
717,  17  Sup.  Ct.  Rep.  326;  Monroe  v.  Meuer, 
35  La.  Ann.  1192;  Chicago  v.  Williams,  254 
111.  360,  98  N.  E.  666. 

Messrs.  Irving  Champltn,  Janies  Har- 
ris, and  John  O.  Knowlea  also  for  de- 
fendants. 

Johnson,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  case  is  before  this  court  on  a  consti- 
tutional question  certified  by  the  superior 
court  under  Gen.  Laws  1909,  chap.  298,  §  1. 

The  action  ia  in  assumpsit  on  quantum 
meruit.  The  question  certified  is  raised  by 
the  third  count  of  the  declaration,  which 
alleges  in  substance  that  the  plaintiff,  on 
October  10,  1910,  was  convicted  of  entering 
a  shop  in  the  nighttime  with  t^e  intent  to 
commit  larceny,  was  sentenced  to  a  term  of 
three  years'  imprisonment  at  hard  labor  in 
the  state  prison  in  the  county  of  Provi- 
dence, and  was  there  imprisoned  from 
October  10,  1910,  to  and  including  June  25, 
1913;  that  on  December  24,  1912,  a  con- 
tract was  entered  into  between  defendant 
and  the  board  of  control  and  supply,  pur- 
suant to  §  21  of  chapter  826  of  the  Public 
Laws  of  1912,  which  transferred  to  the 
board  of  control  and  supply  all  the  power 
and  authority  previously  vested  in  the 
board  of  state  charities  and  corrections  over 
the  labor  of  prisoners  and  other  inmates  of 
state  institutions,  "with  power  in  said 
board  to  sell  the  products  of  such  institu- 
tions, and  make  such  contract  respecting 
the  labor  of  the  prisoners  and  inmates  of 
such  institutions  as  said  board  may  deem 
proper,"  and  provided  that  "all  orders, 
agreements,  and  eontracts  made  by  said 
board  with  respect  to  said  labor  shall  be 
observed  and  obeyed  by  the  oflicers  in  charge 
of  the  prisoners  and  other  inmates  of  such 
institutions ;"  that  pursuant  to  said  con- 
tract the  labor  and  services  of  the  plaintiff 
were  furnished  to  the  defendant,  and  ac- 
cepted and  hired  by  it,  and  the  plaintiff 
was  employed  by  the  defendant  and  for  its 
benefit  without  the  plaintiff's  consent  and 
against  his  will,  from  January  1,  1913,  to 
and  including  June  26,  1913;  that  during 
that  period  the  plaintiff  was  compelled,  by 
force  and  threats,  against  his  will,  to  per- 
form labor  and  services  in  accordance  with 
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the  provisions  of  the  aaid  contract,  and  by 
his  labor  and  Bervicea  manufactured  shirts 
in  accordance  therewith,  and  the  profits 
from  his  said  labor  and  services  were  re- 
ceived and  retained  by  the  defendant,  sub- 
ject only  to  the  payment  to  the  state  of 
Rhode  Island,  pursuant  to  the  terms  of  the 
said  contrac<^  of  the  sum  of  60  cents  per 
dozen  shirts  manufactured  through  the 
plaintiff's  labor  and  services;  that  the  rea- 
sonable value  of  the  said  services  was  $3.60 
per  day,  and  that  no  part  of  the  value  of 
the  said  labor  and  services  or  the  product 
thereof,  and  no  compensation  whatever 
therefor,  iras  ever  paid  to  the  plaintiff.  It 
is  further  alleged:  "That  said  §  21  of  said 
act,  in  authorizing  and  giving  to  the  said 
board  -power  to  make  sneh  contracts  re- 
specting labor  of  the  prisoners  as  said 
board  may  deem  proper,  is  unconstitutional, 
in  that  it  is  repugnant  to,  and  in  violation 
of,  article  1,  §  4,  of  the  Constitution  of 
Rhode  Island,  and  such  contract  between 
the  said  state  by  the  said  board,  and  the 
defendant,  the  Crescent  Garment  Company, 
is  therefore  illegal,  null,  and  void." 

A  fictitious  promise  by  the  defendant  in 
consideration  of  the  promise  to  pay  the 
plaintiff  the  reasonable  value  of  his  services, 
amounting  to  the  avm  of  $1,000,  and  the 
breach  of  that  promise,  are  then  alleged. 
The  contract  in  questicm  is  made  a  part  of 
the  third,  count,  and  annexed  thereto  as 
"Exhibit  A."  Its  material  provisions  are: 
The  state  agrees  to  furnish,  and  the  com- 
pany agrees  to  accept  and  hire,  the  labor 
and  services  of  not  less  than  260  inmates  of 
the  Rhode  Island  state  prison  and  of  the 
Providmce  county  jail.  The  contract,  how- 
ever, provides  that  if  the  state  can  furnish 
more  or  cannot  furnish  so  many  as  250, 
the  company  shall  accept  the  services  of 
such  number  as  can  be  furnished;  it  being 
understood  that  all  available  inmates  shall 
be  furnished.  Such  inmates  are  to  be  em- 
ployed in  the  factory  within  the  prison  in 
making  shirts,  with  machinery  and  ma- 
terials furnished  by  the  company,  which  is 
to  pay  to  the  state  60  cents  per  dozen  tor 
all  shirts  manufactured  under  tile  contract. 
It  is  provided  that  the  working  day  shall 
last  from  "7  or  7:30  a.  M.  to  12  noon,  and 
from  1  P.  M.  to  4:30  or  5:30  P.  m.,  and  on 
Saturday  from  7  or  7:30  a.  m.  to  12  noon." 
The  company  is  to  employ  a  superintendent 
and  assistants,  subject  to  the  approval  of 
•aid  board,  and  said  employees  are  always 
to  be  subject  to  such  rules  and  regulations 
as  said  board  may  prescribe.  The  6th  sec- 
tion is  as  follows:  "Sixth.  The  party  of 
the  second  part  further  agrees  to  impart  all 
needful  instructions  to  said  inmates  em- 
ployed heretinder  in  the  manufacture  of 
said  shirts,  and  to  employ  at  its  own  ex- 
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pense  a  superintendent  and  such  other 
assistants  as  may  be  necessary  to  impart 
such  instructions  and  to  direct  and  super- 
intend the  manufacture  of  said  shirts,  but , 
the  employment  of  said  superintendent  and 
said  assistants  shall  be  subject  to  the  ap- 
proval of  the  board  of  control  and  supply, 
on  behalf  of  the  party  of  the  first  part,  and 
said  superintendent  and  assistants  shall  at 
all  times  he  subject  to  such  rules,  regula- 
tions, and  limitations  as  aaid  board  of  con- 
trol and  supply  may  from  time  to  time  pre- 
scribe, the  said  board  of  control  and  supply 
reserving  the  right  to  deny  admission  to  or 
to  eject  from  said  factory  any  person  whom 
said  board  may  for  cause  regard  as  objec- 
tionable, or  whom  said  board  mary  deem 
guilty  of  any  violation  of  the  rules  of  said 
prison  or  of  any  breach  of  conduct  therein; 
and  it  is  understood  and  agreed  that  said 
party  of  the  first  part  shall  at  all  times 
have  the  right  to  control  and  govern  said 
inmates,  to  r^rul^^  their  conduct,  and  to 
assign  the  tasks  to  be  performed  under  this 
agreement,  and  further  to  make  and  insti- 
tute all  rules  and  regulations  for  the  proper 
discipline  and  guidance  of  said  inmates, 
and  at  any  time  to  change  the  same,  and 
further  to  forbid  and  prevent  any  work, 
or  any  manner  or  method  of  performing 
the  same,  that  may  be  deemed  injurious  to 
the  health,  dangerous  to  the  person,  or  sub- 
versive of  prison  discipline." 

When  it  appeared  that  the  third  count  of 
the  declaration  brought  in  question  the  con- 
stitutionality of  g  21  of  chapter  826  of  the 
Public  Laws  of  1912,  the  superior  court 
certified  the  case  to  this  court  for  the  de- 
termination of  the  constitutional  question. 

It  is  necessary  first  to  consider  whether 
the  determination  of  the  constitutional 
question  is  necessary  for  the  disposition  of 
the  case.  The  plaintiff  alleges  that  pursu- 
ant to  said  contract  the  labor  and  services 
of  the  plaintiff  were  furnished  to  the  defend- 
ant and  accepted  by  it;  that  he  was  em- 
ployed by  the  defendant,  and  that  he  was 
compelled  by  force  and  threats  against  his 
will  to  work  for  the  defendant.  He  does 
not  allege  that  he  was  so  compelled  to  labor 
by  the  defendant,  and  that  allegation  can- 
not be  inferred  for  him.  The  compulsion  of 
which  he  complains,  therefore,  must  have 
been  exercised  by  the  state,  and  if  the  stat- 
ute was  invalid  the  wrong  done  the  plaintiff 
in  compelling  him  to  work  for  the  defend- 
ant was  done  by  the  state.  If,  however,  the 
contract  made  under  said  §  21  reduced  the 
plaintiff  to  the  condition  of  slavery,  it  may 
be  argued  that  the  defendant  would  be  lia- 
ble to  an  action  of  assumpsit  upon  a  tort 
committed  by  it  in  receiving  said  labor. 
In  BO  receiving  the  labor  of  the  plaintiff, 
was  the  defendant  guilty  of  a  breach  of 
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duty  which  it  owed  to  said  plaintiff?  If 
so,  did  said  breach  of  duty  violate  a  right 
of  the  plaintiff?  Clearly  there  was  neither 
a  breach  of  duty  nor  a  violation  of  right, 
unlesB  said  contract  and  its  enforcement 
reduced  the  prisoner  to  the  condition  of  a 
slave.  He  could  not  have  been  the  slave 
of  the  defendant,  for  under  the  contract 
the  control  over  him  was  reserved  to  the 
state.  Tf  the  state  was  the  master  of  the 
plaintiff  as  a  slave,  it  clearly  only  became 
such  by  virtue  of  the  contract  with  the 
defendant  and  the  carrying  out  of  the  same, 
as  prior  thereto  it  was  simply  the  custodian 
of  a  convict  sentenced  to  the  state  prison 
for  a  definite  term  at  hard  labor.  If  the 
state  thus  became  the  master  of  the  slave, 
the  wrong  done  the  plaintiff  by  the  defend- 
ant could  only  consist  in  entering  into  said 
contract  and  receiving  under  it  the  labor 
of  the  plaintiff,  and  therein  assisting  in  the 
completion  of  the  l^ansfoTmation  of  the 
condition  of  the  plaintiff  from  that  of  a 
convict  into  that  of  a  slave. 

Where  the  labor  of  a  convict  has  been 
received  by  a  contractor  under  a  contract 
which  was  illegal,  either  through  want  of 
authority  to  make  the  contract,  or  a  void 
commitment,  or  holding  to  labor  after  a 
valid  commitment  had  expired,  it  has  been 
held  that  the  law  will  raise  an  implication 
of  a  promise  upon  the  basis  of  the  tort  so 
committed  by  the  contractor.  Thus,  in 
Greer  v.  Critz,  63  Ark.  247,  13  S.  W.  764, 
the  statute  placed  the  management  and  con- 
trol and  the  hiring  of  convicts  under  the 
jurisdiction  of  the  county  courts.  Under  a 
contract  with  the  judg;>  3f  the  county  court, 
in  vacation  of  the  court,  the  convict  was 
delivered  to  the  contractor  to  work  out  his 
line,  and  worked  for  the  contractor  under 
said  contract.  The  court  held  that  there 
was  no  power  or  authority  given  by  the 
statute  to  the  judge  of  the  county  court,  in 
vacation  of  said  court,  to  make  a  contract 
for  that  purpose,  which  could  be  done  alone 
by  the  order  of  the  court  itself,  and  held 
that  the  defendant,  being  a  party  to  the 
contract,  was  bound  to  know  of  this  lack 
of  authority,  and  that  as  he  had  the  benefit 
of  the  plaintiff's  services  he  was  obliged  to 
pay  for  them.  In  Patterson  v.  Crawford, 
12  Ind.  241,  a  person  was  convicted  and 
sentenced  to  the  penitentiary  by  a  court 
which  hail  no  jurisdiction,  and  was  com- 
pelled by  the  warden  to  labor  for  a  con- 
tractor. The  court  (page  244)  said: 
"That  the  defendant  knew  of  the  labor 
charged  in  the  complaint,  and  assented  to 
it,  is  a  proposition  which  the  facts  appear- 
ing in  the  record  will  not  allow  us  to  doubt; 
and  for  aught  that  appears  in  the  defense 
in  question,  he  did  know  that  Armstrong 
had  not  been  legally  convicted.  The  defend- 
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ant,  being  lessee  of  the  state  prison,  and 
entitled  by  law  to  the  labor  of  all  those 
legally  imprisoned,  and  of  no  others,  had 
a  right  to  know,  and  was,  in  our  opinion, 
bound  to  know,  who  were  legally  in  the 
warden's  custody.  But  there  is  really  noth- 
ing in  the  second  defense  inconsistent  with 
the  fact  of  the  work  having  been  done  for 
the  defendant  at  his  request,  and  with  bis 
knowledge  of  all  the  circumstances." 

In  Patterson  v.  Prior,  18  Ind.  440,  442, 
81  Am.  Dec  367,  the  court  said:  "At  the 
time  the  appellee  was  convicted  and  sent  to 
the  penitentiary,  the  court  of  common  pleas 
had  no  jurisdiction  in  that  bdialf ;  henoe 
the  conviction  and  judgment  were  nullities, 
and  furnish  the  appellants  no  protection 
for  the  tort  committed  ia  confining  him  in 
the  penitentiary.  Patterson  v.  Crawford, 
supra.  The  appellants  must  be  presumed 
to  have  known  the  law,  and  that  they  had 
no  legal  right  to  imprison  the  appellee,  or 
cause  him  to  labor.  That  they  may  have 
been  responsible  to  him  in  some  form  can- 
not be  doubted.  They  undoubtedly  com- 
mitted a  tort,  and  the  question  here  ia 
whether  the  tort  can  be  waived,  and  an 
action  maintained  on  an  implied  assump- 
sit? We  will  first  examine  this  question  so 
far  as  it  relates  to  Patterson.  He,  it  seems, 
was  the  lessee  of  the  penitentiary,  and  re- 
ceived all  the  benefit  of  the  appellant's  la- 
bor. He  must  be  presumed  to  have  assented 
to  the  performance  of  the  labor,  and,  being 
benefited  thereby,  the  law  implies  a  promise 
to  pay  what  it  is  reasonably  worth.  .  .  . 
In  our  opinion,  so  far  as  Patterson  is  con- 
cerned, the  tort  may  be  waived,  and  an 
action  be  maintained  on  the  implied  as- 
sumpsit. The  case,  however,  is  entirely 
different  as  to  Miller,  the  warden  of  the 
penitentiary.  He  received  no  benefit  of  the 
plaintiff's  labor,  and,  not  having  been  bene- 
fited, there  is,  as  to  him,  no  consideration 
to  support  an  implied  assumpi-it  to  pay." 

In  Tennessee  Coal,  Iron  &  R.  Co.  v.  But- 
ler (June  4,  1914)  187  AU.  51,  65  So.  804, 
the  court  said:  "Alex  Butler  was  con- 
victed of  petit  larceny.  He  was  sentenced 
to  hard  labor  for  one  hundred  ten  days 
as  punishment  for  the  crime.  The  costs  in 
the  cause  amounted  to  $29.35,  and  he  was 
sentenced  to  additional  hard  labor  for  the 
county  imtil  the  costs  were  paid  at  the  rate 
of  40  cents  per  day.  Under  the  law  the  de- 
fendant was  entitled  to  work  out  his  coats 
at  the  rate  of  75  cents  per  day,  instead  of 
at  the  rate  of  40  cents  jper  day.  When, 
therefore,  the  prisoner  had  performed  hard 
labor  for  the  county  for  the  period  for 
which  he  was  sentenced  as  punishment  for 
his  crime,  and  had  also  performed  addi- 
tional hard  labor  for  a  sufficient  number 
of  days  at  the  rate  of  75  cents  per  day  to 
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pay  his  costs,  he  was  then  entitled  to  his 
discharge,  and  any  further  imprisonment 
of  the  prisoner  became  illegal.  Ex  parte 
Haley,  1  Ala.  App.  528,  56  So.  245.  Tlie 
judgment  of  the  court  sentencing  the  pris- 
oner to  hard  labor  showed  the  above  situ- 
ation. Ibid.  .  .  .  The  law  definitely 
fixed  the  exact  date  upon  which  this  con- 
vict's term  expired,  and  any  labor  which 
the  appellant  required  him  to  perform  after 
that  date  was  without  warrant  of  law,  at  a 
time  when  the  appellant  had  no  legal  right 
to  the  custody  of  the  convict,  and  at  a 
time  when  the  law  may  well  raise  an  im- 
plied contract  to  pay  him  for  the  value  of 
his  services." 

In  the  caM  at  bar,  the  convict  was  not 
delivered  t«  the  owtractor.  The  defendant, 
therefore,  could  not  become  the  master,  even 
though  the  making  and  enforcement  of  the 
contract  made  the  plaintiff  a  slave.  The 
only  possible  master  in  such  case  would  be 
the  state,  which  retained  the  control  of  the 
convict.  If  the  defendant  was  guilty  of  a 
tort,  therefore,  it  could  anly  be  in  receiving 
from  the  state  the  labor  of  the  convict,  who 
had  been  made  a  slave  by  the  contract  into 
which  defendant  had  entered  with  the  state. 

If  the  plaintiff  was  so  made  a  slave, 
and  the  defendant,  knowing  him  to  be  a 
s!ave,  eo  received  his  labor,  we  thinic  such 
conduct  on  the  part  of  the  defendant  would 
constitute  a  tort,  upon  which  the  law  would 
raise  an  implication  of  a  promise  to  pay 
therefor.  Would  he  be  bound  to  have  that 
knowledge?  We  are  unable  to  say  that  he 
would  not  be  so  bound.  The  plaintiff's  case 
rests  entirely  upon  his  a^tsumption  that  by 
the  contract  made  under  the  statute  and  its 
enforcement  he  was  made  a  slave.  That  can 
only  be  determined  by  the  derision  of  the 
constitutional  question  certified.  We  will 
therefore  consider  the  constitutional  ques- 
tion. 

Section  4  of  article  1  of  the  Constita- 
tion  reads:  "Slavery  shall  not  be  per- 
mittM  in  this  state."  We  do  not  need  to 
follow  the  elaborate  arguments  of  plaintiff's 
counsel  to  come  to  the  conclusion  that  the 
clause  of  the  Rhode  Island  Constitution 
under  consideration  had  the  same  effect 
upon  slavery  as  the  13th  Amendment  to  the 
Federal  Constitution,  and  that  slavery  as 
a  legal  status  ceased  to  exist  within  this 
state  upon  its  adoption.  And  we  have  no 
doubt  that,  like  the  13th  Amendment,  said 
provision  of  the  Rhode  Island  Constitution, 
while  designed  to  forbid  slavery  as  it  ex- 
isted in  this  country  and  as  it  had  existed 
in  Rhode  Island,  doubtless  applies  equally 
to  all  races  of  men. 

Was  the  aforesaid  condition  of  the  plain- 
tiff slaveryt  Black's  Law  Dictionary,  2d 
ed.  p.  1002,  gives  the  following  definitions: 
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"Slave.  A  person  who  is  wholly  subject 
to  the  will  of  another;  one  who  has  no 
freedom  of  action,  but  whose  person  and 
services  are  wholly  under  the  control  of 
another.  Webster.  One  who  is  under  the 
power  of  a  master,  and  who  belongs  to  him, 
SO'  that  the  master  may  sell  and  dispose  of 
his  person,  of  his  industry,  and  of  his  labor, 
without  his  being  able  to  do  anything,  have 
anything,  or  acquire  anything,  but  what 
must  belong  to  his  master.  La.  Civ.  Code, 
art.  35." 

"Slavery.  The  condition  of  a  slave;  that 
civil  relation  in  which  one  man  has  abso- 
lute power  over  the  life,  fortune,  and  liberty 
of  another." 

In  8  Bouvier's  Law  Dictionary,  3082,  a 
slave  is  defined  as:  "One  over  whose  life, 
liberty,  and  property  another  has  unlimited 
control.  Every  limitation  placed  by  law 
upon  the  absolute  control  modifies,  and  to 
that  «ctent  changes,  the  condition  of  the 
slave.  In  every  slaveholding  state  of  the 
United  States  the  life  and  limbs  of  a  slave 
were  protected  from  violence  inflicted  by 
the  master  or  third  persons." 

Webster's  New  International  Distionary 
defines  a  slave  as:  "A  person  held  in  bond- 
age to  another;  one  held  as  a  chattel;  one 
whose  person  and  services  are  under  the 
control  of  another  as  owner  or  master." 

The  Century  Dictionary  gives  the  follow- 
ing definitions : 

"Slave.  '  A  person  who  is  the  chattel  or 
property  of  another  and  is  wholly  subject  to 
his  will." 

"Slavery.  (1)  A  state  of  servitude;  the 
condition  of  a  slave;  bondage;  entire  sub- 
jection to  the  will  and  commands  of 
another;  the  obligation  to  labor  for  a  mas- 
ter without  the  consent  of  the  servant;  the 
establishment  of  a  right  in  law  whicit 
makes  one  person  the  absolute  master  of 
the  body  and  the  service  of  another.  (2) 
The  keeping  or  holding  of  slaves;  the  prac- 
tice of  keeping  human  beings  in  a  state  of 
servitude  or  bondage." 

In  Douglass  v.  Ritchie,  24  Mo.  177 
(1867),  the  court  said:  "Our  system  of 
shivery  resembles  that  of  the  Romans 
rather  than  the  villenage  of  the  ancient 
common  law,  and  hence  both  the  community 
and  the  courts  have  looked  to  the  Roman 
rather  than  to  the  old  common  law  of  Eng- 
land for  rules  applicable  to  it.  [Citing 
cases.]  Under  the  former  law,  slaves  were 
things,  and  not  persons;  they  were  not  sub- 
jects of  civil  rights,  and,  of  course,  were 
incapable  of  owning  property  or  of  con- 
tracting legal  obligations;  they  and  all  that 
appertained  to  them  belonged  to  their  mas- 
ter, and  they  were  under  his  dominion.  In 
a  word,  slavery  was  then  defined  to  be  'an 
institution  by  which  one  man  is  made  the 
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property  of  another.'  Just.  Inst.  lib.  1,  tit. 
3.  And  such  undoubtedly  is  our  African 
alavery;  and  accordingly  the  slave's  inca- 
pacity to  be  tbe  subject  of  civU  rights, — as 
to  own  property,  or  contract  a  legal  obliga- 
tion,— which  flows  from  the  nature  of  the 
institution,  is  adopted  by  our  people  in 
practice  and  recognized  in  the  decisions  of 
our  courts." 

In  Westbrook  t.  State,  133  Ga.  678,  682, 
683,  26  L.R.A.(N.S.)  691,  66  S.  E.  788,  791. 
18  Ann.  Gas.  296,  a  convict  had  been  con- 
victed of  murder,  and  the  case  was  before 
the  supreme  court  on  exceptions.  The 
court  said;  "Upon  conviction  the  convict 
may  lose  his  liberty  for  the  time  being,  and 
may  be  required  to  perform  hard  labor,  but 
he  does  not  lose  security  of  his  person 
against  unlawful  invasion.  The  security  of 
person,  except  as  expressly  provided  by 
statute,  ronains  his  right;  and  if  it  be  un- 
lawfully invaded,  he  may  resist  such  un- 
lawful invasion  as  if  there  had  been  no  con- 
viction." 

133  Ga.  684:  "Our  attention  has  been 
called  to  the  case  of  Jim  v.  State,  16  Ga. 
636,  where  it  was  held:  'The  homicide  of 
his  master,  overseer,  or  lawful  employer,  by 
a  slave,  in  resistance  to  an  assault  made 
upon  him,  must  be  either  justifiable 
homicide  or  murder.'  But  we  think  a  con- 
vict stands  upon  a  different  footing  from  a 
slave,  and  his  rights  are  not  so  restricted 
as  it  was  ruled  in  that  case  with  respect  to 
a  slave.  The  convict  occupies  a  different 
attitude  from  the  slave  toward  society.  He 
is  not  mere  property,  without  any  civil 
rights,  but  has  all  the  rights  of  an  ordinary 
citizen  which  are  not  expressly  or  by 
necessary  implication  taken  from  him  by 
law.  While  the  law  does  take  his  liberty, 
and  imposes  a  duty  of  servitude  and  olmerv- 
ance  of  discipline  for  tiie  regulation  of  con- 
victs, it  does  not  deny  his  right  to  personal 
security  against  unlawful  invasion." 

In  Laws  of  Rhode  Island  1798,  page  607, 
an  act  relative  to  slaves  and  their  manumis- 
sion for  support,  it  is  provided: 

"Section  8.  And  be  it  further  enacted 
that  no  person  bom  within  this  state  on  or 
after  the  let  day  of  March,  a.  d.  1784, 
shall  be  deemed  or  considered  a  servant  for 
life,  or  a  slave;  and  that  all  servitude  for 
life,  or  slavery  of  children  to  be  born  as 
aforesaid,  in  consequence  of  the  condition  of 
their  mothers,  be  and  the  same  is  hereby 
taken  away,  extinguished,  and  forever  abol- 
ished. 

"Section  9.  And  be  it  further  enacted 
that  every  child  born  on  or  after  the  said 
1st  day  of  March,  a.  d.  1784,  whose  mother 
is  or  shall  be  a  slave,  shall  be  supported 
and  maintained  by  the  owner  of  the  mother, 
until  such  child  arrive  at  the  age  of  twenty- 
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one  years:  Provided  the  owner  of  the 
mother  shall,  during  that  time,  hold  her  in 
slavery." 

These  sections  without  change  appear  in 
Public  Laws  1822,  page  443,  and  were  in 
force  until  1844.  The  expressions  used  in 
said  §  8,  "a  servant  for  life,  or  a  slave,"  and 
"all  servitude  for  life,  or  slavery,"  indicate 
clearly  that  slavery  and  servitude  for  life 
were  considered  interchangeable  expres- 
sions. Moreover,  the  use  of  the  word 
"owner"  in  §  9  shows  that  slavery  was  con- 
sido'ed  to  be  the  ownership  of  one  human 
being  by  another.  The  word  "slave,"  as 
used  in  the  above  statute,  clearly  meant  a 
person  held  under  the  well-known  institu- 
tion of  slavery.  The  members  of  the  ccm- 
vention  living  imder  this  statute  would 
naturally  have  it  in  mind  when  they  used 
the  word  "slavery"  in  the  Constitution,  and 
would  use  it  witii  the  same  meaning.  The 
rights  of  a  prisoner  in  Rhode  Island  are  far 
wider  than  those  of  a  slave.  A  slave  had 
no  property  rights  whatever,  and  could 
neither  sue  nor  be  sued,  except  that  he 
might  sue  to  enforce  his  freedom.  In  Cobb 
on  Slavery,  p.  235,  it  is  said:  "Of  .  .  . 
the  right  of  private  property  the  slave  is 
absolutely  derived." 

And  (page  238) :  "A  slave  cannot  take 
by  descent,  there  being  in  him  no  inherit- 
able blood." 

The  rights  of  a  prisoner  in  Rhode  Island 
in  regard  to  property  and  access  to  the 
courts  are  as  follows:  Gen.  Laws  1909, 
chap.  354,  I  36:  "No  conviction  or  sen- 
tence fw  any  offense  whatsoever  shall  work 
corruption  of  blood  or  forfeiture  of  estate." 

Section  36  provides  that  every  person 
convicted  of  murder  or  arson  is  civilly 
dead. 

Section  63:  "No  person  who  shall  be 
sentenced  to  imprisonment  in  the  state 
prison  shall  have  any  power,  during  his 
imprisonment,  to  make  any  will  or  any 
conveyance  of  his  property  or  of  any  port 
thereof." 

These  statutes  are  construed  and  the 
whole  subject  discussed  in  Kenyon  v.  Saun- 
ders, 18  R.  I.  590,  26  L.R.A.  232,  30  Atl. 
470  (1894),  where  it  was  held  that  a  man 
in  prison  for  a  term  of  years  for  felony  has 
such  an  interest  in  the  personal  estate  of 
his  wife,  if  she  died  intestate,  as  to  entitle 
him  to  contest  the  validity  of  the  will, 
although  he  could  not  administer  on  her 
estate,  and  that  he  was  entitled  to  prose- 
cute an  appeal  from  the  decree  of  the  pro- 
bate court  admitting  his  wife's  will  to  pro- 
bate, and  to  give  the  bond  required  by 
statute  in  order  to  take  an  appeal.  Stiness, 
J.,  said:  "If  it  should  be  held  that  his 
conviction  deprives  him  of  the  right  to  ap- 
peal, that  he  would  therein  also  be  deprived 
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of  the  power  ever  to  enforce  his  right  to 
the  property  itself.  ...  A  convict  is 
neither  civilly  dead,  nor  deprived  of  his 
rights  of  property;  and,  if  this  be  so,  he 
should  be  entitled  to  enforce  such  right 
when  it  is  necessary  to  do  so." 

The  opinion  goes  chi  to  hold  that  the  con- 
vict may  give  a  valid  appeal  bond.  Thus,  a 
convict  can  have  an  interest  in  property, 
while  a  slave  cannot;  a  convict  can  sue, 
while  a  slave  cannot.  This  distinction  re- 
mains, whetiier  or  not  the  convict's  labor  is 
subject  to  a  contract.  While  his  rights  axe 
considerably  limited  because  of  his  impris- 
onmoit,  he  still  retains  many  important 
rights  which  a  slave  lacks.  Employment  of 
prisoners  at  hard  labor  existed  before  the 
adoption  of  the  Constitution.  Section  10  of 
chapter  8  of  "An  Act  Concerning  Crimea 
and  Punishments,"  passed  February  3,  1838 
(Pub.  Laws  1822-44,  p.  981),  provided: 
"Every  person  who  shall  be  sentenced  to 
imprisonment  for  life,  w  the  term  of  one 
year  or  more,  for  amy  one  offense,  shall  be 
imprisoned  in  the  state  prison  at  Provi- 
dence, and  there  kept  at  hard  labor,  in 
separate  confinement." 

While  BO  contracts  for  the  labor  of  con- 
victs have  been  shown  before  1842,  when 
onr  Constitution  was  drafted,  the  act  con- 
cerning crimes  and  punishments,  chap.  10, 
§  1,  enacted  February  3,  1838  (Pub.  Laws 
1822-44,  p.  999),  provides  that  the  inspec- 
tors of  the  state  prison  "shall  advise  with 
the  warden  as  to  the  purchase  of  necessary 
supplies  and  provisions  for  the  convicts  and 
materials  to  be  manufactured  by  them,  and 
as  to  the  sale  of  all  articles  made  in  the 
said  prison;  .  .  .  nor  shall  they  be  in 
any  way  interested  in  any  contract  for  the 
supplies  of  the  same,  or  the  labor  of  the 
convicts." 

The  Constitution  was  drafted  by  the  con- 
vention November  6,  1842,  and  by  its  pro- 
visions was  to  go  into  effect,  if  adopted,  on 
the  first  Tuesday  of  May,  1843.  June  27, 
1845,  the  general  assembly  passed  an  act 
providing  that  "the  keeper  of  each  county 
jail,  except  the  jail  in  the  county  of  Provi- 
dence, shall  be  allowed  in  full  for  his  serv- 
ices under  this  act,  60  per  cent  of  all  the 
profits  on  the  labor  done  imder  his  care  and 
oversight  by  persons  committed  to  such 
jaiL"     Pub.  Laws  1844-67,  p.  625. 

The  first  act  specifically  providing  for 
letting  the  services  of  prisoners  by  contract 
is  Public  Laws  of  Rhode  Island,  1844-57, 
p.  672  (January,  1847),  §  4  of  which  pro- 
vided: "The  warden,  under  the  direction  of 
the  inspectors,  may  let  the  services  of  the 
prisoners  to  contractors  for  the  kind8>  of 
work  before  specified." 

A  similar  provision  is  included  in  every 
•nbaequent  revision  of  the  statutes  to  and 
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including  Gen.  Laws  1909,  chap.  360,  §g  9, 
12.  Thus,  although  the  validity  of  prison 
labor  contracts  has  never  been  before  our 
courts,  it  has  been  repeatedly  recognized  by 
legislatures  during  a  period  of  certainly 
sixty-eight  years.  During  all  that  time  it 
had  never  been  publicly  questioned  until 
the  present  suit  was  brought.  While  such 
protracted,  continuous,  and  thorough  acqui- 
escence is  not  conclusive,  it  is  a  strong  ar- 
gument; and  the  settled  opinion  and  prac- 
tice of  many  legislatures  are  entitled  to 
serious  consideration  before  it  is  over- 
thrown, even  though  it  has  not  the  author- 
ity of  a  judicial  decision. 

The  plaintiff's  counsel  cite  definitions  of 
slavery  frMn  Plessy  v.  Ferguson,  163  U.  S. 
537,  41  L.  ed.  256,  16  Sup.  Ct.  Rep.  1138; 
Hodges  V.  United  States,  203  U.  S.  1,  51 
L.  ed.  65,  27  Sup.  Ct.  Rep.  6;  Civil  Rights 
Cases,  109  U.  S.  3,  27  L.  ed.  835,  3  Sup.  Ct 
Rep.  18.  In  Plessy  v.  Ferguson,  163  U.  S. 
at  page  542,  41  L.  ed.  257,  16  Sup.  Ct.  Rep. 
1140,  slavery  was  defined  as  follows:  "Slav- 
ery implies  involuntary  servitude, — a  state 
of  bondage;  the  ownership  of  mankind 
as  a  chattel,  or  at  least  the  control  of 
the  labor  and  services  of  one  man  for  the 
benefit  of  another,  and  the  absence  of  a 
legal  right  to  the  disposal  of  his  own  per- 
son, property,  and  services." 

In  Hodges  v.  United  States.  203  U.  S.  at 
page  17,  51  L.  ed.  69,  27  Sup.  Ct.  Rep.  8, 
it  was  said:  "A  reference  to  the  defl.nitions 
in  the  dictionaries  of  words  whose  meaning 
is  so  thoroughly  imderstood  by  all  seems  an 
affectation,  yet  in  Webster  'slavery'  is  de- 
fined as  'the  state  of  entire  subjection  of 
one  person  to  the  will  of  another.' " 

In  Civil  Rights  Cases,  109  U.  S.  at  page 
22,  27  L.  ed.  843,  3  Sup.  Ct.  Rep.  29,  the 
court  said:  "The  long  existence  of  African 
slavery  in  this  country  gave  us  very  dis- 
tinct notions  of  what  it  was,  and  what  were 
its  necessary  incidents.  Compulsory  service 
of  the  slave  for  the  benefit  of  the  master, 
restraint  of  his  movements  except  by  the 
master's  will,  disability  to  hold  property, 
to  make  contracts,  to  have  a  standing  in 
court,  to  be  a  witness  against  a  white 
person,  and  such  like  burdens  and  incapaci- 
ties, were  the  inseparable  incidents  of  the 
institution." 

In  their  argument  plaintiff's  counsel 
select  the  definition  from  Plessy  v.  Fergu- 
son, supra,  as  the  "most  careful  and  ac- 
curate one  to  be  found  in  the  books."  In 
commenting  upon  it  they  pass  by  the  first 
part,  viz.,  "Slavery  implies  involuntary 
servitude, — a  state  of  bondage;  the  owner- 
ship of  mankind  as  a  chattel," — and  say: 
"According  to  this  definition  the  elements 
of  slavery  are:  (1)  The  control  of  the 
labor  and  services  of  a  person  (2)   for  the 
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benefit  of  another,-  and  (3)  tke  abMnee  of 
a  legal  right  in  the  former  to  the  disposal 
of  his  own  person,  property,  and  services. 
We  submit  that  these  elements  clearly  exist 
under  the  contract  by  which  the  plaintiff 
was  compelled  to  work  for  the  defendant  in 
the  present  case:  (1)  The  labor  and  serv- 
ices of  the  plaintiff  were  controlled  di- 
rectly by  the  contractor,  and  he  was  com- 
pelled by  force  and  threats,  against  his  will, 
to  perform  the  tasks  assigned  to  him.  (2) 
The  benefit  or  profit  from  his  services  ac- 
crued to  the  contractor,  subject  to  the  fixed 
payments  to  the  state;  the  plaintiff  him- 
self was  entitled  to  no  benefit  from  those 
services.  (3)  The  plaintiff  was  without 
legal  right,  under  the  colitract,  to  dispose 
of  his  person,  property,  or  services,  either 
by  working  for  the  state,  some  other  con- 
tractor, or  himself,  or  by  not  working  at 
all.  As  to  his  person  and  services  this  is 
clear.  His  right  to  the  disposal  of  his  prop- 
erty was  equally  nonexistent;  a  convict 
may  not  make  a  will  or  any  conveyance  of 
his  property  or  any  part  thereof  during  his 
imprisonment.  Kenyon  v.  Saunders,  18 
R.  I.  590,  692,  26  L.R.A.  232,  30  Atl.  470; 
R.  I.  Pub.  Stat.  chap.  248,  §  52." 

The  statement  that  the  labor  and  services 
of  the  plaintiff  were  controlled  directly  by 
the  contractor  is  not  borne  out  by  the  alle- 
gations of  plaintiff's  declaration,  or  l^  the 
provisions  of  the  contract  annexed  thereto. 
The  compulsion  alleged  in  the  third  count  of 
the  declaration  is  not  set  out  as  that  of  the 
defendant.  As  to  the  benefit  or  profit  from 
his  services,  his  labor  was  a  part  of  his 
sentence,  and  was  furnished  to  the  con- 
tractor by  the  state  for  a  compensation 
fixed  in  the  contract.  His  inability  to  dis- 
pose of  his  person  or  services  did  not  arise 
from  the  contract,  but  from  his  status  as 
a  convict  under  sentence  in  prison.  His 
services,  being  a  part  of  his  sentence,  could 
not  be  disposed  of  or  controlled  otherwise 
than  by  the  state.  His  disabilities  in  re- 
gard to  the  disposal  of  his  property  are  due 
to  the  provisions  of  the  statutes,  applicable 
alike  to  all  convicts,  and  were  not  imposed 
by  the  contract  made  under  said  g  21  of 
chapter  825  of  the  Public  Laws  of  1912. 

Plaintiffs  counsel  say  in  their  brief;  "It 
may  finally  be  contended  that  our  reasoning 
carries  us  too  far,  and,  if  adopted,  would 
lead  to  the  result  that  the  state  cannot 
compel  convicts  to  labor  for  itself,  either 
without  compensation  or  at  a  compensation 
fixed  by  the  state.  That  problem  is  not  now 
before  this  court.  The  only  question  now 
under  consideration  is  whether  uncompen- 
sated contract  labor  by  convicts  is  within 
the  constitutional  prohibition;  any  addi- 
tional questions  of  this  nature  may  be 
dealt  with  when  they  arise.  Hence  we  need 
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neither  affirm  nor  deny  that  either  of  the 
situations  suggested  would  violate  the  con- 
stitutional prohibition.  At  the  same  time, 
it  is  proper  to  call  the  court's  attention  to 
the  clear  distinction  which  exists  between 
the  status  of  a  convict  who  is  obliged  to 
work  for  the  state  and  that  of  the  convict 
who  is  compelled  to  labor  for  anyone  to 
whom  the  state  sees  fit  to  let  or  sell  his 
services.  The  former  is  slavery  as  defined 
in  Plessy  v.  Ferguson,  supra:  'A  control  of 
the  labor  and  services  of  one  man  for  the 
benefit  of  another,  and  the  absence  of  a 
legal  right  to  the  disposal  of  his  own  per- 
son, property,  and  services.'  But  the  latter 
is  slavery  in  the  strictest  sense  of  the 
word;  it  is  chattel  slavery  such  as  existed 
in  the  South  prior  to  1870.  The  distinctive 
feature  of  that  slavery  was  'the  ownership 
of  mankind  as  a  chattel,'  involving  as  it 
did  a  right  in  the  owner  to  lease  or  sell  his 
slave  at  will.  Here  the  state  stands  in  the 
place  of  owner,  and  the  contractor  is  the 
lessee  or  purchaser  for  a  term  of  years,  of 
the  services  of  the  convict.  This  amounts 
in  substance  to  a  disposal  of  the  convict 
himself,  since  it  entails  of  necessity  the 
practical  control  of  the  convict's  person,  as 
well  as  his  services,  by  the  leasee's  agent 
It  is  true  that  the  latter  has  not  an  abso- 
lute power  over  the  convict's  person. 
Neither  did  the  lessee  of  a  slave  in  ante- 
bellum days;  he  was  obliged  to  use  reason- 
able care  and  moderation  in  the  treatment 
and  discipline  of  the  slave  hired  by  him, 
and  was  liable  to  the  owner  for  any  injury 
resulting  from  an  abuse  of  his  power." 

Plaintiff's  counsel  have  thus  furnished  a 
definition  of  the  kind  of  slavery  they  seek 
to  establish,  not  "the  status  of  a  convict 
who  is  compelled  to  work  for  the  state," 
which  they  claim  is  slavery  as  defined  in 
Plessy  V.  Ferguson,  supra,  but  "that  of  the 
convict  who  is  compelled  to  labor  for  any- 
one to  whom  the  state  sees  fit  to  let  or  sell 
his  services."  Of  this  they  say:  "The 
latter  is  slavery  in  the  strictest  sense  of 
the  word;  it  is  chattel  slavery  such  as 
existed  in  the  South  prior  to  1870.  The 
distinctive  feature  of  that  slavery  was  'the 
ownership  of  mankind  as  a  chattel,'  involv- 
ing as  it  did  a  riglit  in  the  owner  to  lease 
or  sell  his  slave  at  will." 

The*  condition  of  slavery  sought  to  be 
established  is  a  synthetic  slavery,  made  up 
from  the  incidents  inherent  in  the  condition 
of  being  a  convict  lawfully  under  sentence 
and  the  fact  that  said  convict  was  com- 
pelled to  work  pursuant  to  the  contract 
made  under  the  statute.  As  we  have  seen, 
the  alleged  direct  control  by  the  contractor 
is  not  present.  The  plaintiff's  inability  to 
dispose  of  his  person,  property,  and  services 
is  in  no  way  due  to  the  contract  of  whitdi  he 


Digitized  by 


Google 


AKDERSON  ▼.  (3RESCKNT  GARMENT  CO. 


669 


complains,  but  is  an  incident  of  his  condi- 
tion  as  a  convict.  Then,  on  the  other  hand, 
there  are  present  rights  which  are  not  those 
of  a  slave,  as  the  right  to  sue  and  to  enter 
into  a  contractual  obligation  in  the  neces- 
sary prosecution  of  his  suit,  and  in  short 
all  the  rights  of  an  ordinary  citizen  which 
are  not  necessarily  taken  from  him  by  rea- 
son of  his  condition  as  a  convict.  The  con- 
dition of  alleged  slavery  which  he  has 
constructed  fills  the  requirements  of  no  defi- 
nition which  has  been  cited,  not  even  the  one 
he  selects  as  the  most  accurate  one  to  be 
found  in  the  books.  That  requires  "a  state 
of  bondage, — the  ownership  of  mankind  as 
a  chattel."  That  portion  of  the  definition 
he  passes  by,  and  depends  upon  the  remain- 
ing portion,  viz.:  "At  least,  the  control  of 
the  labor  and  services  of  one  man  for  the 
benefit  of  another,  and  the  absence  of  a 
legal  right  to  the  disposal  of  his  own  per- 
son, property,  and  services."  Of  the  por- 
tions thus  selected,  the  words  "the  control 
of  the  labor  and  services  of  one  man  for 
the  benefit  of  another"  constitute  the  sum 
total  of  material  for  the  construction  of  the 
condition  of  slavery  claimed,  as  "the  ab- 
sence of  a  legal  right  to  dispose  of  his  own 
person,  property,  or  services"  is  incident  to 
his  legal  status  as  a  convict  under  sentence 
for  a  term  in  state  prison,  and  does  not  in 
any  way  result  from  the  contract.  As  to 
said  first  part  of  said  selected  portion  of 
the  definition,  his  counsel  seem  to  recognize 
the  necessity  of  a  master  for  the  slave,  and 
say  that  "the  labor  and  services  of  the 
plaintiff  were  controlled  directly  by  the  con- 
tractor," which  is  not  alleged  in  the  decla- 
ration, adding,  "and  he  was  compelled  by 
force  and  threats,  against  his  will,  to  per- 
form the  tasks  assigned  him,"  which  last 
is  alleged  in  the  declaration,  but  the  decla- 
ration fails  to  allege  that  he  was  thus  com- 
pelled by  the  defendant. 

As  we  have  seen,  it  is  not  claimed  that  to 
cause  a  prisoner  to  work  for  the  state  is  a 
violation  of  the  constitutional  provision 
forbidding  slavery,  but  that  to  cause  him  to 
work  upon  the  materials  of  another  than 
the  state,  under  a  contract  between  such 
other  person  and  the  state,  in  the  prison  of 
the  state,  under  the  control  of  the  state,  the 
state  receiving  compensation  for  said  work, 
and  the  convict  not  receiving  compensation 
therefor,  results  in  the  transformation  of 
the  labor  which  is  imposed  upon  the  con- 
vict as  a  part  of  his  sentence  into  that  of 
a  slave,  and  constitutes  a  condition  of 
slavery.  If  this  contention  is  sound,  it  fol- 
lows that,  while  the  state  may  compel  the 
convict  to  work  for  the  state  upon  the  ma- 
terials of  the  state  in  its  workshop  situated 
in  the  prison,  the  state  must  own  the  ma- 
terials upon  which  the  work  is  done  or  the 
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convict  cannot  lawfully  be  compelled  to 
work.  The  state  must  therefore  engage  in 
business  in  which  it  directly  employs  the 
convict  upon  its  own  materials  or  it  cannot 
lawfully  compel  him  to  work  at  all.  Does 
the  convict  work  any  the  less  for  the  state 
when  he  is  compelled  to  work  upon  the 
property  and  with  the  appliances  of  a  con- 
tractor with  tli6  state,  in  the  prison  of  the 
state,  under  the  control  of  the  state,  for  a 
wage  paid  to  the  state  by  the  contractor 
under  a  contract  made  with  the  state,  than 
when  he  so  works  upon  materials  owned  by 
the  state?  It  is  claimed  that  he  is  com- 
pelled to  work  for  the  benefit  of  another, 
and  not  for  the  state.  True,  his  labor  is 
done  upon  materials  which  are  not  the 
property  of  the  state.  The  contractor  with 
the  state,  however,  only  has  the  labor  done 
thereon,  for  which  he  pays  the  state,  and 
which  it  was  the  right  of  the  state  to  have 
done  as  a  part  of  the  sentence  imposed  upon 
the  convict.  We  cannot  think  that  the  con- 
dition of  the  convict  is  changed  by  such 
work  upon  the  materials  of  the  contractor 
from  his  condition  as  a  convict  into  that  of 
a  slave,  either  of  the  state  or  the  con- 
tractor. 

We  see  no  reason  to  doubt  that,  in  adopt- 
ing §  4  of  article  1  of  the  Constitution,  the 
convention  and  the  people  had  in  mind  slav- 
ery as  it  then  existed  in  some  of  the  states 
of  the  Union  and  as  it  had  existed  in  this 
state.  The  word  "slavery"  at  that  time  was 
used  both  in  our  statutes  and  in  common 
parlance  to  mean  a  very  definite  thing, 
namely,  the  institution  of  slavery.  We  see 
no  reason  to  suppose  it  was  used  in  the 
Constitution  in  any  other  sense.  The  fact 
that  prison  labor  existed,  without  question, 
contemporaneously  with  the  adoption  of  the 
Constitution,  is  also  strong  evidence  that 
the  prohibition  was  not  intended  to  include 
such  labor.  The  long  acquiescence  in  the 
legislative  exercise  of  the  power  to  let 
prison  labor,  beginning  in  January,  1847,  is 
also  a  strong  argument  in  favor  of  the 
validity  of  that  power.  We  are  of  the  opin- 
ion that  the  plaintiff  has  entirely  failed  to 
establish  his  contention  that  his  status 
under  said  contract  was  that  of  a  slave. 

Because  the  statute  empowers  the  hoard 
of  control  and  supply  to  "make  such  con- 
tract respecting  the  labor  of  prisoners  and 
inmates  of  such  institutions  as  said  board 
may  deem  proper,"  and  provides  that  "all 
orders,  agreements,  and  contracts  made  by 
said  board  with  respect  to  said  labor  shall 
be  observed  and  obeyed  by  the  officers  in 
charge  of  the  prisoners  and  other  inmates 
of  such  institutions,"  plaintiff's  counsel  ar- 
gue that  the  statute  "obviously  authorized 
the  board  to  delegate  to  the  contractor  com- 
plete control  over  the  person  and  the  con- 
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duct  of  the  priBoner  while  at  work  (subject 
to  the  restrictioDB  as  to  corporal  punish- 
ment heretofore  noted),  as  well  aa  over  his 
labor;"  that  "the  power  conferred  on  the 
board,  and  not  the  extent  to  which  it  is 
exercised,  is  the  test  of  the  statute's  valid- 
ity," and  "that  a  court,  in  passing  on  the 
constitutionality  of  a  statute,  is  not  con- 
fined to  its  language,  but  may  look  to  its 
necessary  or  natural  effect  and  its  natural 
operation."  Section  21  of  chapter  825,  Pub. 
Laws  1912,  reads:  "Section  21.  All  the 
power  and  authority  now  vested  in,  and 
exercised  by,  the  board  of  state  charities 
and  corrections  over  the  labor  of  prisoners 
and  other  inmates  of  the  institutions  now 
under  the  control  and  management  of  the 
board  of  state  charities  and  corrections  are 
hereby  transferred  to  and  .vested  in  the 
board  created  by  this  act,  with  power  in 
said  board  to  sell  the  products  of  such  in- 
stitutions and  make  such  contract  respect- 
ing the  labor  of  the  prisoners  and  inmates 
of  such  institutions  as  said  board  may  deem 
proper,  and  all  orders,  aj^eements  and  con- 
tracts made  by  said  board  with  respect  to 
said  labor  shall  be  observed  and  obeyed  by 
the  officers  in  charge  of  the  prisoners  and 
other  inmates  of  such  institutions.  Far  the 
purpose  of  the  performance  of  their  duties 
tmder  this  act  the  members  of  the  board 
shall  have  all  the  powers  and  privileges  con- 
ferred upon  and  enjoyed  by  the  members  of 
the  state  board  of  charities  and  correcticms 
imder  the  provisions  of  chapter  360  of  the 
General  Laws,  and  any  acts  in  amendment 
thereof,  of  visiting  such  institutions  and 
conferring  with  the  prisoners  and  inmates 
therein." 

The  only  labor  for  which  contracts  are 
authorized  by  the  statute  is  that  of  pris- 
oners and  inmates  of  the  institutions.  All 
orders,  agreements,  and  contracts  with  re- 


spect to  such  labcv  are  to  be  observed  and 
obeyed  by  the  officers  in  charge  of  the  pris- 
oners and  other  inmates  of  the  instituticms. 
The  board  is  authorized  to  visit  such  insti- 
tutions and  confer  "with  the  prisoners  and 
inmates  therein."  It  is  evident  that  the 
statute  contemplates  only  the  labor  of  such 
prisoners  and  inmates  while  prisoners  and 
inmates  of  the  institutions.  There  is  no  in- 
dication of  an  intent  to  authorize  the  mak- 
ing of  a  contract  whereby  the  state  shall 
part  with  or  permit  any  interruption  of  its 
lawful  control  over  said  prisoners  and  in- 
mates. The  statute  authorizes  the  board  to 
"makes  such  contract  respecting  the  lab*r 
of  prisoners  and  inmates  of  such  institu- 
tions as  it  may  deem  proper."  This  can 
only  mean  a  contract  respecting  such 
labor;  and  there  cannot  be  imported  into 
the  statute  the  authority  on  the  pajrt 
of  the  board  to  interfere  with  or  t* 
modify  or  to  terminate  the  lawful  con- 
trol of  the  state  over  said  prisoners  and 
other  inmates  of  the  institutions.  The  dis- 
cretion given  to  tiie  board  in  the  making 
of  such  contracts  is  a  lawful  discr^ion  as 
to  the  subject-matter  of  such  contracts,  and 
does  not  authorize  the  exercise  of  arbitrary 
power  by  the  board  In  disposing  of  the  con- 
trol and  custody  of  the  prisoners  and  in- 
mates of  the  state  institutions.  We  find 
nothing  in  the  statute  which  violates  the 
constitutional  provision  forbidding  slavery, 
or  which  in  its  necessary  or  natural  opera- 
tion tends  to  bring  about  such  a  result. 

Our  decision  is  that  §  21  of  chapter  825 
of  the  Public  Laws  of  Rhode  Island,  Jan- 
uary, 1912,  is  not  in  violation  of  article  1, 
§  4,  of  the  Constitution  of  Rhode  Island. 
The  papers  in  the  case,  with  our  decision 
indorsed  thereon,  will  be  returned  to  the 
Superior  Court  for  the  Counties  of  Provi- 
dence and  Bristol  for  further  proceedings. 


Annotation — Constitutional  objections  to  convict  labor  contracts. 


For  the  constitutionality  of  imprison- 
ment for  breach  of  contract  for  labor  or 
rental,  see  note  to  £z  parte  Hollman,  21 
L.R.A.(N.S.)  242. 

For  the  right  to  compel  prisoners  to 
labor,  see  Topeka  v.  Boutwell,  27  LJt.A. 
593,  and  note. 

For  convict  labor  or  hard  labor  as  a 
cruel  and  unnsnal  punishment,  see  note 
to  State  ex  rel.  Garvey  v.  WUtaker,  35 
L.R.A.  566. 

This  note  deals  only  with  cases  involv- 
ing the  question  as  to  whether  contracts 
for  the  leasing  of  convict  labor  are  in- 
trinsically constitutional.  The  question 
whether  the  state  has  the  power  to  com- 
pel convicts  to  labor,  either  as  punish- 
ment or  as  part  of  the  prison  discipline, 
L.R.A.1916D. 


where  the  convicts  are  not  leased  to  third 
parties,  is  not  considered;  nor  are  cases 
considered  in  which  the  question  was  as 
to  whether,  in  a  particular  case,  a  sen- 
tence to  hard  labor  was  excessive  or 
cruel  and  unusual  punishment. 

The  few  cases  passing  upon  the  con- 
stitntionality  of  contracts  leasing  to  pri- 
vate persons  the  labor  of  persons  serv- 
ing sentence  upon  conviction  of  crime 
are  in  accord  with  Andersok  v.  Crbs- 
OEKT  Gakmeitt  Co.  ante,  651. 

Thus,  in  State  v.  McCauley  (1860)  15 
OaL  429,  the  court  holds  that  a  contract 
made  by  the  state  leasing  the  state's  pris- 
on and  the  labor  of  the  convicts  therein 
for  a  term  of  years  was  constitutional, 
saying:    "The  objection  to  the  constitu- 
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tionality  of  the  act  on  the  second  gronnd, 
that  it  authorizes  the  transfer  of  the  con- 
victs to  private  individuals,  and  a  lease 
of  the  labor  of  future  convicts,  is  unten- 
able. The  power  over  the  whole  sub- 
ject of  punishment  for  crime  is  vested 
in  the  legislature.  The  only  limitation 
upon  its  exercise  is  the  inhibition  against 
the  infliction  of  emel  and  unusual  pun- 
ishments, which  are  held  to  mean  those 
of  a  barbarous  character,  and  unknown 
to  the  common  law.  The  first  object  of 
punishment  is  the  protection  of  society; 
the  reformation  of  prisoners  is  only  sub- 
sidiary and  incidental  to  this.  Their 
conviction  has  subjected  them  to  a  con- 
stitutional, involuntary  servitude;  and 
their  labor  and  the  proceeds  of  it  belong 
to  the  state,  and  may  be  disposed  of  in 
such  way  as  the  legislature,  in  its  dis- 
cretion, may  determine.  The  practice  of 
leasing  out  the  labor  of  convicts  prevails 
in  several,  and,  as  we  are  informed,  in  a 
majority  of  the  states;  and  the  power  of 
the  legislature  to  authorize  contracts  of 
this  kind  has  never,  we  believe,  been 
questioned.  The  rights  of  every  lessee 
must,  of  course,  be  subordinate  to  the 
right  of  the  governor  to  pardon  and 
thereby  discharge  convicts  from  custody, 
and  to  such  modifications  in  the  extent 
of  punishment  as  may  be  made  by  future 
legislation." 

In  C^rgia  Penitentiary  Cos.  v.  Nelms 
(1882)  71  Qa.  301,  the  court  holds  that 
there  is  no  provision  of  the  Constitution 
of  the  state  which  prohibits  the  lecrisla- 
ture  from  authorizing  the  governor  to 
enter  into  contracts  disposing  of  the  la- 
lK>r  of  convicts  of  the  state,  provided 
that  in  making  such  contracts  of  lease 
the  state  reserves  the  police  power  over 
them. 

In  Mason  &  F.  Co.  v.  Main  Jellico 
Mountain  Coal  Co.  (1888)  87  Ky.  467,  9 
S.  W.  391,  it  is  held  that  a  statute  au- 
thorizing the  leasing  of  convicts  to  labor 
for  private  individuals  or  corporations, 
where  such  convicts  had  been  sentenced 
to  punishment  by  confinement  in  the  pen- 
itentiary at  hard  labor  and  solitary  con- 
finement, was  not  an  ex  post  facto  law 
In  the  sense  that  it  authorized  the  inflic- 
tion upon  each  convict  of  another  and 
greater  punishment  than  he  was  ad- 
judged to  suffer. 

In  State  v.  Adams  (1803)  1  Brev. 
<S.  0.)  279,  it  was  held  that  a  statute 
providing  that  one  against  whom  has 
been  found  a  charge  of  bastardy,  and 
who  will  not  give  the  security  required 
by  the  act  for  the  support  of  the  child, 
shall  be  bound  to  servitude  for  any  time 
not  exceeding  four  years,  was  constitn- 
I/.R.A.1916D. 


tional,  the  court  saying  that  for  any  par- 
ticular immoral  or  disorderly  act  the 
I^islature  could  deprive  a  person  tem- 
porarily of  his  personal  liberty,  and  "the 
mode  by  which  this  restraint  shall  be  im- 
posed can  make  no  difference,  unless  the 
same  should  be  unusually  harsh  or  cruel. 
The  compelling  a  citizen  to  serve  as  a 
bondsman  or  apprentice,  for  a  term  not 
exceeding  four  years,  cannot  be  a  more 
severe  regulation  than  to  compel  a  pris- 
oner to  labor  in  a  penitentiary  housj  for 
a  given  time ;  and  is  very  different  from  a 
state  of  slavery  for  Ufe." 

In  McGtonagill  v.  Evans,  (1889)  3  Tex. 
App.  Civ.  Cas.  (Willson)  665,  the  court 
says  it  sees  no  reason  why  a  convict, 
after  serving  his  term  of  imprisonment, 
may  not  be  hired  out  to  pay  off  the  fine 
and  costs. 

But  it  is  only  as  a  punishment  for 
crime  that  involuntary  servitude  is  legaL 

Thus,  in  Re  Thompson  (1893)  117  Ho. 
83,  20  L.R.A.  462,  33  Am.  St.  Bep.  639, 
22  S.  W.  863,  it  is  held  that  the  hiring 
out  of  a  vagrant  to  the  highest  bidder 
for  the  term  of  six  months,  on  a  verdict 
of  vagrancy  before  a  justice  of  the  peace, 
as  authorized  by  statute,  subjects  him  to 
involuntary  servitude,  and  is  in  viola- 
tion of  the  13th  Amendment  to  the  Con- 
stitution of  the  United  States  and  of  the 
Constitution  of  Missouri,  it  being  con- 
ceded that  the  person  charged  with  va- 
grancy had  been  guilty  of  no  crime,  con- 
sidering the  terms  of  the  statute  under 
which  the  proceedings  were  had  against 
him.  B.  L.  S. 
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FRED  W.  HULBERT  et  aL 
and 
HELEN  STORY  et  al.,  Exrs.,  etc.,  of  Leon- 
ard Story,  Deceased,  Appts. 
WILLIAM  F.  BACON,  Respt. 

<216  N.  Y.  430,  111  N.  E.  70.) 

Judgment  —  co-ordinate  —  OKecation 
—  priority. 

Where  a  judgment  is  a  lien  on  the  debtor's 
real  estate  from  the  time  of  docketing,  no 
priority  can  be  secured  in  case  the  liens  of 
several  judgments,  by  reason  of  their  exist* 
ence  when  title  to  real  estate  is  acquired, 
simultaneously  attach  thereto,  in  favor  of 
one  of  them,  by  issuing  execution  thereon 


Note.  ^Aa  to  whether  priority  between 
judgments,  the  liens  of  which  have  attached 
simultaneously,  may  be  obtained  by  prior- 
ity of  execution  proceedings,  see  annotation 
following  this  case,  post,  669. 
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and  baving  the  property  advertised  for  sale 
by  tbe  sheriff. 

For  other  cases,  see  Judgment,  III.  a,  in 
Dig.  1-52  N.  8. 

(Willard  Bartlett,  Ch.  J.,  and  Cuddeback 
and  Pound,  J  J.,  dissent.) 

(January   4,   1016.) 

APPEAL  by  defendants  from  an  order  of 
the  Appellate  Division  of  tbe  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Special  Term  for  Seneca 
County  directing  payment  on  certain  judg- 
ment liens  from  proceeds  arising  from  the 
sale  of  the  interest  of  defendant  Fred  W. 
,HuIbert  in  certain  real  estate,  in  a  proceed- 
ing for  the  partition  of  the  estate.  Modi- 
fied and  affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  George  E.  Zartman,  for  appellants: 

The  three  judgments  became  liens  upon 
the  real  property  at  the  same  time. 

Goetz  V.  Mott,  21  Abb.  N.  C.  246,  1  N.  Y. 
e-.pp,  163;  Re  Hazard,  73  Hun,  22,  26  N. 
Y.  Supp.  928,  affirmed  on  opinion  below  in 
141  N.  Y.  586,  36  N.  E.  739. 

The  judgment. of  the  church  did  not  ob- 
tain priority  of  lien  by  the  issue  of  the 
execution  and  the  sale  thereunder. 

Atlas  Ref.  Co.  v.  Smith,  52  App.  Div. 
109,  64  N.  Y.  Supp.  1044;  Wood  v.  Colvin, 
6  Hill,  228;  1  Black,  Judgm.  9  450;  Wilkin- 
son V.  Paddock,  57  Hun,  191,  11  N.  Y. 
Supp.  442,  affirmed  in  125  N.  Y.  748,  27 
N.  E.  407;  Re  Hazard,  141  N.  Y.  586,  36 
Jf.  E.  739. 

Mr.  'William  F.  Bacon,  in  propria  per- 
sona: 

The  lien  of  the  judgment  docketed  jy 
the  church  obtained  a  preference  over  the 
liens  of  the  two  Story  judgments  against 
the  interest  which  the  judgment  debtor 
subsequently  acquired  in  the  real  estate  in 
question,  since  the  church,  by  placing  an 
execution  in  the  hands  of  the  sheriff  and 
proceeding  to  a  sale  thereunder,  took  the 
requisite  measures  for  effectuating  its  lien, 
and  BO,  by  its  superior  diligence,  turned 
the  scale  of  equal  rights;  and  the  pur- 
chaser on  the  execution  sale  should  receive 
from  the  moneys  now  in  the  hands  of  the 
county  treasurer  the  amount  of  his  bid, 
with  interest  to  the  date  of  payment. 

Re  Hazard,  73  Hun,  22,  25  N.  Y.  Supp. 
928,  alBimed  in  141  N.  Y.  586,  36  N.  E. 
739;  Atlas  Ref.  Co.  v.  Smith,  52  App.  Div. 
109,  64  N.  Y.  Supp.  1044;  Green  v.  Burke, 
23  Wend.  498;  Wood  v.  Colvin,  5  Hill,  228; 
Waterman  v.  Haskin,  31  Johns.  228;  17 
Am.  &  Eng.  Enc.  Law,  2d  ed.  796;  1 
Black,  Judgm.  §  450;  23  Cyc.  1380;  Spring 
V.  Sandford,  7  Paige,  550;  Vaughn  ▼.  Ely, 
4  Barb.  159;  Smith  v.  Colvin,  17  Barb. 
L.R.A.1916D. 


157;  Elsworth  v.  Woolsey,  19  App.  Div. 
385,  48  N.  Y.  Supp.  486,  affirmed  in  154 
N.  Y.  748,  49  N.  E.  1096;  Treacy  v.  EllU, 
45  App.  Div.  492,  61  N.  Y.  Supp.  600. 

Seabary,  J.,  delivered  the  opinion  of  tbe 

court: 

This  is  a  proceeding  in  an  action  of  par- 
tition for  the  distribution  of  the  proceeds 
of  a  sale  of  real  property.  On  March  7, 
1904,  St.  Paul's  Church  of  the  village  of 
Waterloo,  New  York,  docketed  a  judgment 
for  $906.84  against  Fred  Hulbcrt.  On 
April  21,  1904,  judgments  for  $2,830.57  and 
$2,351.71,  respectively,  were  docketed 
against  said  Hulbert  by  the  defendant 
Story,  now  deceased.  All  of  these  judg- 
ments were  filed  and  docketed  in  the  otlice 
of  the.  clerk  of  Seneca  county.  At  tbe  time 
these  judgments  were  docketed  Hulbert 
was  without  property.  In  1910,  on  th< 
death  of  his  father,  Hulbert  inherited  an 
undivided  one-third  interest  in  the  real 
estate  which  it  was  sought  to  partition  in 
this  action.  On  November  24,  1913,  pur- 
suant to  leave  granted  by  the  court,  the 
St.  Paul's  Church  issued  an  execution  on 
its  judgment  against  the  property  of  said 
Hulbert  On  February  6,  1914,  the  sheriff 
of  Seneca  county  sold  Hulbert's  undivided 
interest  in  said  real  estate  to  one  Bacon, 
who  is  a  defendant  herein,  for  the  sum  of 
$1,437.10,  and  issued  to  him  a  sheriff's  cer- 
tificate of  sale  which  he  now  holds.  The 
present  action  for  partition  or  sale  was  not 
commenced  until  after  the  execution  of  tbe 
St.  Paul's  Church  had  been  placed  in  the 
hands  of  the  sheriff.  The  interest  of  the 
defendant  Hulbert  in  said  premises  was 
sold  in  the  partition  action  March  28,  1914, 
for  $1,753.36,  which  sum  has  been  paid 
into  the  court  subject  to  its  further  order. 
The  proceeds  of  this  sale  are  insufficient  to 
pay  all  of  the  judgment  liens  in  full.  Tbe 
appellants  who  are  executors  of  the  estate 
of  Story  claim  that  these  proceeds  should 
be  applied  pro  rata  on  all  of  tbe  liens.  Tbe 
respondent.  Bacon,  claims,  and  he  has  been 
accorded  by  tbe  court  below,  a  preference 
for  his  lien,  and  the  payment  thereof  has 
been  ordered  to  be  made  in  full.  It  is  clear 
that  Bacon  acquired  no  rights  as  against 
the  owner  of  the  Story  judgments  by  virtue 
o>  the  sale  of  the  property  to  him  and  the 
delivery  by  the  sheriff  of  a  sherifTs  certifi- 
cate of  sale,  unless  the  fact  that  the  execu- 
tion issued  by  the  St.  Paul's  Church  and 
tbe  act  of  the  sheriff  in  advertising  the 
property  for  sale  served  to  give  to  the  lien 
of  the  St.  Paul's  Church  a  preference  over 
the  liens  of  the  Story  judgments.  It  is 
necessary,  therefore,  to  inquire  what  the 
status  of  the  judgment  liens  was.  and 
whether  the  act  of  the  St.  Paul's  Church 
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in  issuing  an  execution  upon  its  lien,  and 
the  act  of  the  sheriff  in  advertising^  the 
property  for  sale,  gave  to  that  lien  a  pief- 
erenoe  over  the  others. 

Pursuant  to  the  settled  rule,  which  is 
not  questioned  by  either  party  upon  this 
i^peal,  the  three  judgments  referred  to  be- 
came liens  on  the  after-acquired  property 
of  the  judgment  debtor  at  the  time  of  ito 
acquisition  by  the  debtor.  Re  Hazard,  73 
Hun,  22,  25  K.  Y.  Supp.  928,  affirmed  on 
opinion  below  in  141  N.  Y.  686,  36  N.  E. 
730.  The  liens  of  these  three  judgments, 
therefore,  attadied  simultaneously  to  the 
interest  of  Hulbert  upon  his  acquiring 
title  to  that  interest  on  the  death  of  his 
father.  It  was  held  below  that  the  judg- 
ment of  the  St.  Paul's  Church  acquired 
priority  by  reaa<Ml  of  the  execution  issued 
thereon  and  the  act  of  the  sheriff  in  adver- 
tising the  property  for  sale.  The  theory 
upon  which  the  ruling  was  made  was  that 
the  act  of  the  St.  Paul's  Church  in  issuing 
the  exeoution  was  such  an  exhibition  of 
diligence  as  to  entitle  that  judgment  cred- 
itor to  a  preference  over  the  liens  owned 
by  the  other  judgment  creditors.  Tlie  only 
authorities  relied  upon  t^  the  learned  ap- 
pellate division  to  sustain  this  view  were 
the  cases  of  Adams  v.  Dyer,  8  Johns.  347, 
3.90,  5  Am-  Dec.  344,  and  Waterman  v. 
Uaskin,  11  Johns.  228.  In  Adams  v.  Dyer, 
supra,  there  is  a  short  per  curiam  opinion 
which  says:  "Perhaps,  the  mere  act  of  de- 
lirery  of  the  execution  to  the  sheriff  did 
not  gain  a  preference  as  to  the  lands,  but 
by  the  act  of  the  sheriffs  in  making  adver- 
tisement of  the  lands  for  sale  the  first  exe- 
cution was  begun  to  be  executed.  Here  was 
an  act  by  which  priority,  in  some  respects, 
was  gained.  There  was  priority  as  to  the 
time  of  sale,  and  that  priority  could  not 
be  defeated  by  the  second  execution." 

The  case  of  Waterman  v.  Haskin,  supra, 
announces  the  same  conclusion,  relying 
solely  upon  the  authority  of  Adams  v. 
Dyer,  supra.  Although  our  attention  has 
not  been  called  to  any  subsequent  case  in 
this  jurisdiction  which  has  followed  the 
decision  announced  in  these  two  oases,  it 
must  be  conceded  that  the  rule  announced 
by  th«n  has  been  followed  in  other  jurisdic- 
tions. Elston  V.  Castor,  101  Ind.  426,  51 
Am.  Rep.  754;  Lowry  v.  Reed,  89  Ind.  442; 
Smith  V.  Lind,  29  111.  24;  Lippencott  v.  Wil- 
son, 40  Iowa,  425 ;  Burney  v.  Boyett,  1  How. 
(Miss.)  39.  Notwithstanding  that  the 
decision  in  Adams  v.  Dyer  and  Waterman 
T.  Haalpn,  supra,  has  beoi  followed  in  other 
jurisdictions,  the  rule  announced  by  these 
decisions  was.  early  questioned  in  this 
state.  In  Wood  v.  Colvin,  5  Hill,  228,  230 
(1843),  Bronson,  J.,  speaking  for  the  court, 
said:  "It  has  oft  several  occasions  been 
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I  taken  for  granted  that  theire  must  be  a 
levy  on  real  estate;  but  the  point  has  never 
been  so  adjudged.  The  cases  are  collected 
in  Green  v.  Burke,  23  Wend.  498.  When 
the  judgment  is  a  lien  upon  the  land,  it  is 
not  necessary  that  the  sheriff  should  make 
any  formal  levy  or  seizure  before  proceed- 
ing to  advertise  and  sell.  It  would  be  an 
idle  ceremony  for  him  to  go  to  the  land,  or 
make  an  inventory  of  it,  or  do  any  other 
act  of  the  like  nature.  The  judgment  binds 
the  land,  which  is  already  in  the  custody 
of  the  law  before  the  execution  issues.  The 
execution  comes  as  a  power  to  enable  the 
creditor  to  reap  the  fruits  of  the  seizure 
already  made.  After  lands  were  subjected 
to  sale  on  execution,  and  before  the  judg- 
ment was  made  a  lien  (see  per  Chancellor 
Lansing  in  Catlin  v.  Jackson,  8  Johns. 
546),  the  sale  of  lands  and  of  goods  on 
execution  stood  substantially  upon  the 
same  footing,  and  a  levy  or  seizure  was 
necessary  in  the  one  case  as  well  as  in  the 
other.  But  when  the  judgment  was  after- 
wards made  a  lien  on  the  land,  there  was 
no  longer  any  reason  for  requiring  a  levy 
before  the  sheriff  proceeded  to  advertise 
and  selL  The  seizure  was  already  made 
when  the  execution  came  to  his  hands. 
Lawyers  and  judges  have  still  continued  to 
speak  of  the  supposed  necessity  of  a  levy 
upon  land,  without  adverting  to  the  fact 
that  the  reason  for  the  rule  had  entirely 
ceased.  But,  as  there  is  nothing  but  dicta 
upon  the  point,  we  feel  ourselves  at  liberty 
to  say  that,  since  the  judgment  has  been 
made  a  lien  upon  the  land,  no  formal  levy 
or  seizure  by  virtue  of  the  execution  is 
necessary." 

A  good  deal  of  confusion  has  arisen  and 
the  decisions  seem  not  to  be  in  harmony  as 
to  the  status  of  the  judgment  lien.  This 
condition  seems  to  liave  arisen  because  of 
the  statutory  chtuig^s  that  have  been  made. 
A  review  of  the  changes  which  the  law 
upon  this  subject  has  undergone  will  tend 
to  a  better  understanding  of  the  existing 
rule  which  we  are  called  upon  to  apply  to 
this  case.  At  common  law,  when  a  judg- 
ment had  i>een  rendered  for  a  debt,  the 
sheriff  was  directed  to  cause  the  sum 
needed  to  be  made  (fieri  facias)  out  of  the 
goods  and  chattels  of  the  defendant,  or 
levied  (levari  facias)  out  of  his  goods  and 
the  fruits  of  his  land,  but  the  land  itself 
was  not  subject  to  be  taken  in  satisfaction 
of  the  debt. 

"Our  common  law,"  says  Pollock  &  Mait- 
iand  in  their  History  of  English  Law,  "will 
not  seize  his  land  and  sell  it  or  deliver  it 
to  the  creditor;  seignorial  claims  and  fam- 
ily claims  have  prevented  men  from  treat- 
ing land  as  an  available  asset  for  the  pay- 
ment of  debts."    Vol.  2,  2d  ed.  p.  596. 
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In  1285,  by  virtue  of  the  Statute  of  WeBt- 
minster  11.  (13  Edw.  I;  chap.  18),  the  elec- 
tion was  given  to  a  creditor  who  Bued  for 
such  debt  or  damages,  to  have  a  writ  to 
the  sheriff  "for  levying  the  debt  of  the 
lands  and  chattels,  or  that  the  sheriff  de- 
liver to  him  all  the  chattels  of  the  debtor 
(except  his  oxen  and  beasts  of  the  plow) 
and  a  moiety  of  his  land  until  the  debt  be 
levied."  The  writ  of  elegit  waa  founded 
upon  this  statute.  It  was  subject  to  cer- 
tain restrictions  and  operated  differently 
even  as  to  chattels  from  a  fieri  facias.  2 
Tidd,  Pr.  039.  These  restrictlMiB  need  not 
now  be  commented  upon,  as  our  purpose 
will  be  served  by  tracing  the  procedure 
that  was  pursued  under  it  in  reference  to 
the  lands  of  the  debtor.  If  the  debtor  had 
no  land,  the  sheriff  need  not  take  or  return 
an  inquisition.  If  there  were  lands,  it  was 
necessary  that  the  inquisition  should  be 
taken  and  returned,  describing  the  land 
with  convenient  certainly,  and  after  it  is 
taken  the  sheriff  delivers  a  moiety  to  the 
plaintiff  by  metes  and  bounds.  2  Tidd,  Pr. 
940.  It  was  formerly  usual  for  the  sheriff 
to  deliver  actual  possession  of  a  moiety  of 
the  lands,  but  at  the  time  Mr.  Tidd  wrote 
his  Practice  of  the  King's  Bench  (1807) 
the  sheriff  was  only  required  to  deliver 
legal  possession,  and  in  order  to  obtain  act- 
ual possession  the  plaintiff  must  proceed  by 
ejectment.  The  writ  of  elegit,  however,  has 
been  said  to  be  "almost  unknown  in  the 
United  States."  Freeman,  Executions,  § 
370.  There  are,  however,  instances  of  its 
use  in  Virginia,  Alabama,  North  Carolina, 
and  Delaware.  Ibid.  Although  author- 
ized in  New  York,  in  practice  it  is  doubtful 
if  it  was  ever  adopted.  In  cranmenting 
upon  it  Chancellor  Lansing  said:  "Wheth- 
er the  elegit  was  ever  introduced  in  prac- 
tice is  doubtful,  as  the  small  value  of  the 
income  of  real  estates  afforded  little  induce- 
ment to  resort  to  it  as  a  means  of  satisfy- 
ing a  debt  due  upon  a  judgment."  Catlin 
▼.  Jackson,  snpra,  at  page  S47  of  8  Johns. 

Prior  to  1732  no  judicial  sale  of  land 
could  be  made  in  New  York  under  any  com- 
mon-law process.  Such  a  sale  was  ex- 
pressly prohibited  by  the  so-called  "Charter 
of  Libertyes  &.  Priviledges,"  which  was  en- 
acted by  the  colonial  legislature  October 
30,  1683.  Laws  of  the  Colony  of  New 
York,  1664-1719,  voL  1,  p.  111.  By  a  sub- 
sequent statute  passed  soon  afterwards  by 
the  same  legislature  a  levy  "by  extent  on 
the  defendant's  lands  or  against  the  defts 
goods  and  chattels  &  for  want  thereof  his 
person"  was  authorized.  November  2, 
1683,  chapter  12,  Laws  of  the  Colony  of 
New  York,  1664-1719,  vol.  1,  p.  134.  While 
these  colonial  statutes  seem  to  have  sanc- 
tioned the  elegit,  it  is  probable,  as  already 
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remarked,  that  in  practice  that  writ  wag 
not  used.  The  act  of  5  Geo.  II.  chap.  7, 
which  was  applicable  to  the  "plaatations 
and  colcmies  in  America,"  provided  that 
after  September  29,  1732,  the  lands  of  the 
debtor  "shall  be  liable  to  and  chargeable 
with  all  just  debts,  etc"  This  statute  was 
intended  to  enable  British  subjects  in  Eng- 
land to  sell  real  estates  on  execution  io  the 
colonies  in  order  to  satisfy  the  debts  due 
to  them.  It  received  a  liberal  construction 
which  extended  it  to  all  judgments.  Cat- 
lin T.  Jackson,  8  Johns.  620,  at  page  547. 
Under  this  statute  the  fieri  faciaa  was  the 
impropriate  writ  under  which  the  lands 
could  be  sold,  but  in  several  essentials  the 
effect  of  the  execution  was  necessarily  dif- 
ferent from  a  fieri  facias  levied  upon  per- 
sonal property  only.  Catlin  v.  Jackson, 
aupra,  at  page  647,  of  8  Johns;  Hanson  v. 
Barnes,  3  Gill  ft  J.  359,  367,  22  Am.  Dec. 
322. 

By  the  act  of  1774  (Laws  of  the  Colony 
of  New  York,  1769-1776,  vol.  5,  p.  637) 
provision  was  made  for  docketing  the  judg- 
ment in  the  name  of  the  person  against 
whom  the  judgment  was  entered,  and  it 
was  declared  that  a  judgment  "not  docketed 
and  entered  in  the  books"  should  not  affect 
lands  as  to  purchasers  or  mortgagees,  or 
have  any  preference  against  heirs,  execu- 
tors, or  administrators.  In  1787  (Laws 
of  New  York,  1785-1788,  vol.  2,  chap.  66, 
p.  467)  and  in  1801  (Laws  of  1801,  chap. 
106)  these  provisions  were  substantially 
re-enacted.  These  statutes  provided  thi^ 
the  land  of  the  debtor  should  be  subject  to 
sale  in  the  same  manner  as  his  personal 
property,  and  made  provision  for  the  dock- 
eting of  the  judgment,  and  provided  that 
a  judgment  not  docketed  should  not  affect 
lands  as  to  purchasers  or  mortgagees. 
Whether  the  legal  effect  of  these  statutes 
was  to  make  the  judgment  itself  a  lien  upon 
the  real  estate  of  the  debtor  it  is  not  neces- 
sary to  determine.  In  Koning  v.  Bayard, 
2  Paine,  251,  Fed.  Cas.  No.  7924,  decided 
in  1829,  it  was  held  that  such  was  their 
legal  effect.  The  first  statute  to  specifically 
declare  that  '^he  said  judgment  shall  be 
a  lien  on  such  lands,  etc.,"  was  the  Re- 
vised Laws  of  1813  (voL  1,  chap.  60,  p. 
600).  By  that  statute  it  was  enacted: 
"That  all  and  singular  the  landB,  tene- 
ments, and  real  estate,  of  every  person 
against  whom  any  judgment  shall  have 
been  obtained  in  any  court  of  record,  for 
any  debt,  damages,  costs  or  other  sum  of 
money,  shall  be  subject  to  be  sold  upon  ex- 
ecution to  be  issued  upon  such  judgment, 
and  the  said  judgment  shall  be  a  lien  on 
such  lands,  tenements,  and  real  estate: 
Provided,"  etc. 

This  statute  also  provided  that  a  judg- 
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ment  not  docketed  sbould  not  affect  any 
lands  and  tenemente  as  to  purchasers  and 
mortgagees.  This  statute  has  been  several 
times  re-enacted,  amended,  and  amplified  (2 
Rev.  Stat.  p.  3,  chap.  VI.  title  4,  art.  2,  §§ 
11,  12,  and  Laws  1840,  chap.  386),  and  the 
substance  of  it  is  expressed  in  the  present 
provisions  of  the  Code  of  Civil  Procedure 
relating  to  this  subject.  See  S§  1250  and 
1251  of  the  Code  of  Civil  Procedure. 

By  virtue  of  the  statutory  changes 
which  have  been  made  in  relaticm  to  l^is 
subject,  a  judgment,  upon  being  filed  and 
docketed,  becomes  a  lien  upon  the  real 
estate  of  the  debtor.  It  is  no  longer  neces- 
sary that  an  execution  should  be  issued 
upon  the  judgment  in  order  to  cause  the 
judgment  to  become  a  lien  upon  real  estate. 
Adams  v.  Dyer,  supra,  decided  in  1811,  and 
Waterman  v.  Hasldn,  decided  in  1814,  had 
under  cmsideration  judgments  that  were 
docketed  prior  to  the  enactment  of  chapter 
50  of  the  Revised  Laws  of  1813.  At  the 
time  these  two  cases  were  decided  the  legal 
effect  of  the  statutory  change  that  had 
taken  place  had  not  been  determined. 
Waterman  v.  Haskin,  supra,  was  decided 
solely  upon  the  supposed  authority  of 
Adams  v.  Dyer,  supra,  and  the  short  opin- 
ion that  was  rendered  in  Adams  v.  Dyer 
ignored  the  question  whether  any  statutory 
change  had  been  made.  Whether  this  was 
because  the  judgment  itself  was  not  deemed 
a  lien  prior  to  the  statute  of  1813,  and  the 
judgments  under  consideration  in  these 
cases  were  entered  prior  to  the  passage  of 
that  act,  it  is  needless  to  speculate. 

Of  course,  it  is  true  that,  if  the  judgment 
actually  became  a  lien  upon  the  land,  it  can 
make  no  difference  whether  it  is  a  lien  1^ 
virtue  of  express  statutory  enactment  or  by 
necessary  implication  from  other  language 
used  in  the  statute.  It  is,  however,  a  sig- 
nificant fact  that  at  the  time  Adams  v. 
Dyer,  8  Johns.  347,  350,  5  Am.  Dec.  344, 
and  Waterman  v.  Haskia,  11  Jolms.  228, 
were  decided  it  was  an  open  and  undecided 
question  in  this  state  whether  the  lien  at- 
tached upon  the  filing  of  the  judgment,  or 
whether  subsequent  action  by  way  of  exe- 
cution must  be  taken  in  order  to  cause  the 
lien  to  attach.  It  was  not  until  more  than 
fifteen  years  after  these  cases  were  decided 
that  it  was  first  held  in  Koning  v.  Bayard, 
supra,  that  under  earlier  statutes,  by  im- 
plication, the  judgment  became  a  lien  from 
the  date  of  filing.  Bven  after  this  decision, 
as  Judge  Bronson  pointed  out  in  Wood  T. 
Cohrin,  6  Hill,  228,  230,  the  effect  of  the 
statutory  provision  was  not  fully  appre- 
ciated by  judges  and  lawyers.  The  fact 
that  this  question  was  undetermined  when 
Adams  v.  Dyer  and  Waterman  v.  Haskin, 
snpra,  were  decided,  and  that  it  was 'not 
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determined  until  subsequent  statutory  en- 
actments had  made  the  original  legislative 
purpose  clear,  explains  why  the  court  in 
these  cases  assumed  that  the  rule  prevail- 
ing as  to  the  acquisition  of  a  lien  upon 
personal  property  also  prevailed  as  to  real 
property,  and  accorded  a  preference  to  the 
judgment  creditor  first  tiUcing  {HTOceedings 
by  way  of  execution.  The  statute  has  now 
removed  any  doubt  that  may  have  existed 
on  the  subject,  and  declared  that  the  lien 
attaches  as  to  land  from  the  filing  of  the 
judgment.  Under  these  circumstances  the 
ruling  in  Adams  v.  Dyer  and  Waterman  v. 
Haskin,  supra,  should  not  be  so  applied  as 
to  make  the  unnecessary  act  of  issuing  an 
execution  the  ground  for  according,  as  be- 
tween creditors  of  equal  rank,  to  one  cred- 
itor a  priority  over  another.  To  so  apply 
these  decisions  is  to  fail  to  give  effect  to 
the  existing  statutory  provisions  on  this 
subject. 

Whatever  the  legal  effect  of  the  early 
statutes  may  have  been,  it  is  perfectly  clear 
that  since  1813  the  judgment  itself  is  a 
lien  upon  the  real  property  of  the  debtor. 
The  legal  effect  of  this  statutory  rule  is 
that  from  the  moment  a  judgment  is  duly 
filed  and  docketed  legal  rights  in  the  real 
estate  of  the  debtor  attach.  In  the  case 
now  under  consideration  tiie  liens  of  the 
three  judgments  attached  simultaneously  to 
the  property  of  Hulbert  upon  his  acqui- 
sition of  the  interest  derived  from  his 
father.  By  virtue  of  the  statute  they  were 
at  that  time  equal  liens  oititled  to  share 
pro  rata  in  the  proceeds  of  tiie  debtor's 
property.  Such  being  the  case,  how  can  it 
be  held  that  the  issuing  of  the  execution 
and  the  advertising  by  the  sheriff — acts 
which  would  be  an  idle  ceremony — should 
give  a  preference  to  the  creditor?  Once  a 
lien  is  acquired  it  is  a  right  which  cannot 
be  lost  by  the  performance  of  an  unneces- 
sary act  by  another  creditor.  With  as 
much  reason  could  it  be  held  that,  as  be- 
tween two  mortgagees  holding  mortgages 
of  equal  rank,  the  one  who  showed  the 
greatest  diligence  in  commencing  an  action 
of  foreclosure  should  acquire  a  preference 
over  the  other.  Under  the  terms  of  the 
statute  the  judgments  of  the  appellants 
became  liens  on  the  real  property  of  Hul- 
bert of  equal  rank  with  the  lien  of  the 
judgment  of  the  St.  Paul's  Church.  The 
liens  of  these  judgments  of  the  appellants, 
having  attached,  did  not  forfeit  their  posi- 
ti<m  of  equality  and  become  subordinate  to 
a  lien  of  equal  rank,  n^rely  because  their 
owners  did  not  do  a  useless  thing.  In 
Rankin  v.  Scott,  12  Wheat.  177,  179,  6  L. 
ed.  692,  593,  Chief  Justice  Marshall  said: 
"The  principle  is  believed  to  be  universal 
that  a  prior  lien  gives  a  prior  claim,  which 
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is  entitled  to  prior  satisfaction  out  of  the 
subject  it  binds,  unless  the  lien  be  intrinsi- 
cally defective,  or  be  displaced  by  some  act 
of  the  party  holding  it  which  shall  postpone 
him,  in  a  court  of  law  or  equity,  to  a  sub- 
sequent claimant.  The  single  circumstance 
of  not  proceeding  on  it  until  a  subsequent 
lien  has  been  obtained  and  carried  into  exe- 
cution has  never  been  considered  as  such 
an  act." 

The  diligence  of  a  junior  judgment  credi- 
tor could  not  a£Fect  the  lien  of  a  senior 
judgment  creditor,  and,  if  it  could  not 
affect  the  lien  of  a  senior  judgment  cred- 
itor, it  cannot  affect  the  lien  of  equal  rank. 
The  principle  that  equity  favors  the  dili- 
gent has  no  application  where  one  creditor 
displays  his  diligence  in  the  doing  of  use- 
less and  unnecessary  things.  The  liens  of 
the  three  judgments  attached  when  Hulbert 
acquired  the  property.  The  issuing  of  an 
execution  upon  one  of  the  judgments  could 
not  affect  the  relative  rank  of  tiie  liens  as 
between  themselves.  It  is  urged  that,  al- 
though this  reasoning  was  adopted  in  Rock- 
hill  v.  Hanna,  4  McLean,  554,  Fed.  Cas. 
'So.  11,980,  where  the  court  refused  to  fol- 
low Adams  t.  Dyer  and  Waterman  v.  Has- 
kin,  supra,  that  case  was  not  followed  in 
the  United  States  Supreme  Court.  In 
Rockhill  V.  Hanna,  15  How.  189,  196,  14 
L.  ed.  656,  659,  the  United  States  Supreme 
Court  considered  the  question  presented  in 
Rockhill  V.  Hanna,  4  McLean,  654,  Fed. 
Cas.  No.  11,980,  and  intimated  an  opinion 
in  accord  with  the  rule  declared  in  Adams 
V.  Dyer  and  Waterman  v.  Haskin,  supra, 
but  the  decision  of  the  court  was  not  placed 
on  that  ground,  the  court  saying:  "But 
we  do  not  think  it  necessary  to  rest  the 
decision  of  this  case  merely  on  the  ques- 
tion of  diligence,  or  to  decide  whether  this 
doctrine  has  been  finally  established  as  the 
law  of  Indiana.  The  plaintiff's  lien  does 
not,  by  the  statement  of  this  case,  stand  on 
an  equality  as  to  date  with  that  of  the 
other  judgments.  By  electing  to  take  the 
body  of  his  debtor  in  execution  he  has 
postponed  his  lien,  because  the  arrest  oper- 
ated in  law  as  an  extinguishment  of  his 
judgment." 

Under  the  circumstances  disclosed,  and 
in  view  of  the  fact  that  Adams  v.  Dyer 
and  Waterman  v.  Haskin,  supra,  declare  a 
rule  contrary  to  oar  existing  statute,  we 
feel  compelled  to  hold  that  these  decisions 
are  no  longer  controlling  upon  us,  and  that 
we  should  give  effect  to  the  rule  declared 
in  the  statute. 

Tlie  order  appealed  from  should  be  mod- 
ified by  directing  that  the  fund  now  de- 
posited in  court  should  be  distributed  pro 
rata  between  the  three  judgments,  and,  as 
L.R.A.1916D. 


so  modified,  the  order  should  be  affirmed, 
without  costs  to  either  party. 

Chase,  Collin,  and  Hog«ii,°  JJ.,  ctmcur. 

WllUrd  Bwrtlett,  Ch.  J.,  dissenting: 
I  dissent  from  the  judgment  about  to  be 
rendered  in  this  case.  I  think  it  is  in  con- 
flict with  the  established  law  of  this  state 
as  it  has  existed  for  more  than  a  century. 
It  squarely  overrules  two  decisions  of  our 
old  supreme  court,  the  doctrine  of  which 
has  been  adopted  in  other  states  and  ap- 
proved by  tiie  Supreme  Court  of  the  United 
States;  and  this  without  any  change  in 
conditions  which  in  my  opinion  suffieea  to 
justify  such  action. 

In  the  present  case  three  judgments  stood 
duly  docketed  in  Seneca  county  against  the 
defendant  Hulbert,  when,  in  1910,  upon  the 
death  of  his  father,  he  inherited  a  one- 
third  interest  in  the  real  estate  sou^t  to 
be  partiticMied  in  this  axstion.  The  three 
judgments  thus  simultaneously  became 
liens  upon  the  property  so  acquired  by  the 
judgment  debtor.  Re  Hazard,  73  Hun,  22, 
26  N.  Y.  Supp.  928,  affirmed  on  opinion 
below  in  141  N.  Y.  586,  36  N.  E.  739. 
Prior  to  the  commencement  of  the  parti- 
tion suit,  and  pursuant  to  leave  of  court 
duly  granted,  an  execution  against  the 
property  of  the  defendant  Hulbert  had  been 
issued  to  the  sheriff  of  Seneca  county  on 
one  of  the  three  judgments,  which  was 
in  favor  of  St.  Pavl's  Church  of  Waterloo, 
New  York;  and  the  sheriff  subsequoitly 
sold  the  judgment  debtor's  interest  in  the 
real  estate  inherited  frMn  his  father  to 
the  respondent,  William  F.  Bao(m.  The 
question  presented  by  this  appeal  is  wheth- 
er St.  Paul's  Church  acquired  a  preference 
for  its  lien  over  the  liens  of  the  other  two 
judgments  by  the  steps  which  it  had  taken 
to  enforce  its  judgment, — ^to  wit,  the  issue 
of  an  execution  and  causing  the  property  to 
be  advertised  for  sale  thereunder.  The 
courts  below  have  held,  without  dissent, 
that  the  judgment  in  favor  of  St.  Paul's 
Church  had  thus  become  entitled  to  prior- 
ity. The  leading  cases  relied  upon  as 
authority  for  this  decision — which  it  is  now 
proposed  to  reverse — are  Adams  v.  Dyer,  8 
Johns.  347,  6  Am.  Dec.  344,  and  Waterman 
V.  Haskin,  11  Johns.  228,  both  decided  by 
the  oid  supreme  court,  the  former  in  1811, 
when  Kent  was  chief  justice,  and  the  latter 
in  1814,  when  Kent  had  become  chancellor 
and  had  been  succeeded  as  chief  justice  by 
Smii^  Thompson,  who  subsequently  became 
an  associate  justice  of  the  Supreme  Court 
of  the  United  States.  With  them  on  the 
bench  were  such  men  as  Ambrose  Spencer, 
William  W.  Van  Ness,  and  Joseph  C. 
Yates ;   so  that  the  judicial  ability  of  the 
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conrt  can  hardly  b«  questioned  by  New 
York  lawyers.  They  decided  that,  where 
jodgmenta  were  equal  as  to  the  date  of 
the  lien,  the  issue  of  execution  upon  one 
of  the  judgments,  the  adTertisement  of  the 
lands  for  sale  thereunder,  and  the  sale 
tiiereof  by  the  sheriff,  entitled  the  plaintiff 
in  tiiat  judgment  to  have  bis  claim  first 
satisfied  out  of  the  property.  In  the  sec- 
ond case  it  was  held  to  be  enough  to  estab- 
lish the  priority  of  such  a  judgment  that 
the  sheriff  who  received  the  execution 
thereon  had  begun  to  execute  the  process 
first;  he  "thereby  turned  the  scale  of  equal 
right  and  gained  a  priority  by  his  vigi- 
lance."   Waterman  v.  Haskin,  supra. 

That  the  doctrine  of  these  cases  and  cases 
to  the  same  effect  in  other  states  has  been 
regarded  as  establishing  the  law  generally 
in  accordance  with  the  rule  therein  laid 
di^wn  appears  from  the  statements  by  the 
leading  text  writers  and  in  the  American 
and  English  Encyclopedia  of  Law. 

"If  two  or  more  judgments,  on  account  of 
their  contemporaneous  rendition  or  dodcet- 
ing,  or  from  any  other  cause,  are  equally 
entitled  to  precedence  as  liens  on  real 
estate  of  the  judgment  debtor,  this  equality 
may  be  destroyed  in  order  to  give  prece- 
dence to  the  lien  holder  who  first  attempts 
to  subject  any  specific  real  estate  to  the 
payment  of  his  Hen."  2  Freeman,  Judgm. 
4th  ed.  8  374. 

In  Rorer  on  Judicial  Sales,  §  703,  the 
author  states  tiie  rule  thus:  "If  several 
judgment  creditors  have  judgments  of 
equal  date,  and  their  judgments  are  in  law 
all  liens  on  the  real  estate  of  the  same  de- 
fendant, the  one  that  levies  thereon  first 
obtains  priority." 

In  the  American  i  English  Encyclope- 
dia of  Law,  2d  ed.  vol.  17,  p.  7»6,  we  find: 

"It  may  be  laid  down  as  a  general  rule 
that  where  liens  of  judgment  are  equal,  one 
judgment  creditor  may  acquire  a  priority 
over  another  by  superior  vigilance  in  exe- 
cuting his  judgment.  Thus,  in  some  cases 
it  has  been  held  that,  when  judgments  in 
favor  of  different  persons  and  against  tiie 
same  defendant  are  rendered  or  recorded  on 
the  same  day,  the  judgment  creditor  first 
issuing  execution  and  levying  upon  the 
debtor's  property  acquires  a  prior  right  to 
satisfaction.  And  the  same  rule  has  been 
applied  to  judgments  rendered  at  the  same 
term  where  by  statute  such  judgments  are 
made  equal  liens  on  the  defendant's  real 
estate." 

I  make  these  quotations  simply  to  show 
that  the  doctrine  of  priority  by  execution 
where  the  judgment  liens  are  equal  is  not 
a  peruliari^  of  Xew  York  jurispnideBce.-  I 
will  rite  a  few  cases  from  other  jnrisdic- 
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tions  in  which  it  has  been  adopted  and 
applied. 

The  case  of  Elston  v.  Castor,  101  Ind. 
426,  51  Am.  Bep.  7S4,  resembles  the  pres- 
ent case  in  the  fact  that  the  judgment 
debtor  became  the  owner  of  the  lands  in 
controversy  after  the  rendition  of  the  sev- 
eral judgments  against  him.  These  previ- 
ously existing  judgments,  therefore,  became 
equal  liens  on  the  land;  but  it  was  held 
that  the  one  of  the  holders  of  such  liens 
who  first  caused  execution  to  be  issued  and 
levied  on  such  land  obtained  a  lien  which 
was  superior  to  that  of  tii«  other  judg- 
ments. The  rationale  of  the  doctrine  is 
thus  explained  in  the  opinion:  "Judg- 
ments are  liens  upon  the  real  estate  of 
the  judgment  debtor  because  the  statute 
makes  them  such.  This  lien  is  given 
for  the  purpose  of  collection.  Mr.  Free- 
man says:  'A  judgni«it  is  not  a  specific 
lien  on  any  particular  real  estate  of 
the  judgment  debtor,  but  a  general  lien 
upon  all  his  real  estate,  subject  to  all  prior 
liens,  either  l^al  or  equitable,  irrespective 
of  any  knowledge  of  the  judgment  creditor 
as  to  the  existence  of  such  liens.'  'In 
short,  a  judgment  creditor  has  no  jus  in  re, 
but  a  mei-e  power  to  make  his  general  lien 
effectual  by  following  up  the  steps  of  the 
law,  and  consummating  his  judgment  by 
an  execution  and  levy  on  the  land.'  Sec- 
tion 338.  And  so  it  was  said  in  the  case 
of  Gimbel  v.  Stolte,  69  Ind.  446,  451,  dis- 
tinguishing a  mortgage  and  judgment  lien: 
'There  can  be  no  doubt  that  a  law  which 
gives  a  judgment  creditor  a  lien  on  the 
real  estate  of  the  debtor  relates  solely  to 
the  remedy.'  When  the  liens  are  thus 
equal,  and  one  of  the  judgment  creditors 
first  pursues  the  remedy  and  exercises  the 
power  of  making  his  lien  effectual  by  fol- 
lowing up  the  steps  of  the  law  by  an  execu- 
tion and  levy,  he  thereby  makes  his  con- 
summated lien  superior,  which  until  then 
was  but  equal." 

To  the  same  effect  is  Smith  v.  Lind,  29 
111.  24,  where  the  court  said:  "While  the 
lien  was  made  equal,  diligence  was  left  to 
its  reward.  Under  the  general  law,  the  lien 
of  judgments  is  equal,  but  the  vigilant  cred- 
itor can  acquire  a  preference  in  the  pay- 
ment of  his  judgment  ...  by  first 
issuing  his  execution.  If  <me  creditor  who 
is  precisely  equal  to  another  in  point  of 
lien  shall  get  an  advantage  by  the  use  of 
superior  diligence  in  discovering  property, 
making  a  levy  and  sale  of  it,  where  is  the 
hardship  or  injustice?" 

In  Bruce  v.  Vogel,  38  Mo.  100,  106,  the 
supreme  court  of  Missouri  followed  the.  rule 
in  Adams  v.  Dyer,  supra,  saying:  "While 
the  statute  makes  the  liens  equal,  it  does 
not  deprive  a  party  of  any  advantage  he 
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may  gain  by  the  exercise  of  superior  dili- 
gence. If  one  creditor  who  is  exactly 
equal  to  another  a«  regards  liens,  by 
energy,  perseverajiee,  and  diligence,  discor- 
ers  property  whereon  to  levy  and  make  his 
money,  justice  demands  that  he  shall  reap 
the  fruits  of  his  industry.  He  may  have 
gone  to  great  labor  and  expense  in  investi- 
gating records  and  ferreting  out  and  bring- 
ing to  light  property  out  of  which  to  sat- 
isfy his  execution;  and  to  allow  another 
person  who  bad  slept  on  his  rights,  and 
neither  encountered  labor  or  furnished 
money,  to  stand  on  an  equality  wiijh  him, 
would  be  inequitable.  'Vigilantibus,  non 
dormientibus,  jura  subveniunt.'  The  laws 
assist  those  who  are  vigilant,  not  those  who 
sleep  over  their  rights.  We  are  well  satis- 
fied, on  principle,  that  where  judgment 
liens  are  equal,  one  judgment  creditor  can 
get  priority  over  another  by  his  superior 
vigilance  and  watchfulness.  The  execution 
issued  on  the  judgment  rendered  in  favor 
of  Brown  was  fairly  entitled  to  priority,  as 
it  was  first  placed  in  the  hands  of  the  offi- 
cer, and  the  levy  and  sale  were  made  under 
it;  and  the  money  could  not  be  diverted 
from  it  and  applied  to  others  subsequently 
issued,  and  under  which  there  was  neither 
levy  nor  sale." 

In  Bliss  V.  Watkins,  16  Ala.  229,  decided 
in  1849,  the  supreme  court  of  Alabama 
said:  "It  seems  to  be  well  settled  in  New 
York,  where  judgments  constitute  a  lien 
upon  land,  that  where  two  judgments  are 
rendered  on  the  same  day,  although  neither 
judgment  creditor  has  the  preference  as  a 
lien,  yet,  if  one  of  the  creditors  &rst  take 
out  execution,  and  proceed  to  levy  and  sell, 
his  execution  must  be  first  satisfied,  by 
reason  of  his  superior  diligence,  although 
the  other  creditor  put  his  execution  in  the 
hands  of  the  sheriff  before  the  sale.  Water- 
man V.  Haskin  and  Adams  v.  Dyer,  supra. 

.  .  .  Where  the  liens  created  by  the 
judgments  are  equal,  the  money  should  be 
awarded  to  the  creditor  who  first  b^an 
execution  of  his  judgment.  There  is  noth- 
ing unreasonable  in  this,  and  it  is  but 
carrying  out  the  spirit  of  our  statute  in 
respect  to  the  subject  of  lien.  It  is  giving 
the  priority  to  the  most  vigilant,  as  is  done 
by  the  statute  in  respect  to  personal  prop- 
erty, which  gives  the  preference  to  the 
party  who  first  places  his  fl.  fa.  in  the 
sheriff's  hands,  although  it  may  have  issued 
upon  a  junior  judgment." 

In  Iowa  it  is  held  that,  where  judgments 
are  entered  on  the  same  day,  and  become 
liens  against  the  real  estate  of  the  judg- 
ment debtor,  the  judgmoit  creditor  who 
first  issues  execution  and  sells  obtains  a 
preference  (Lippencott  v.  Wilson,  40  Iowa, 
425) ;  but  the  courts  of  that  state  make  a 
L.R.A.1916D. 


distinction  as  to  after-acquired  property. 
It  is  held  that  under  such  circumstances  a 
different  rule  prevails,  and  that  the  issu- 
ance of  execution  and  the  sale  do  not  give 
a  preference.  No  reason  for  the  distinc- 
tion is  stated,  except  that  the  two  cases  do 
not  come  within  the  same  rule.  Kisterson 
V.  Tate,  94  Iowa,  666,  68  Am.  St.  Rep.  419, 
63  N.  W.  360.  I  am  unable  to  perceive  any 
difference  in  principle. 

This  review  of  the  development  of  the 
rule  asserted  in  the  cases  of  Adams  v.  Dyer 
and  Waterman  v.  Haskin,  supra,  indicates 
that  it  is  rather  firmly  embedded  in  our 
general  jurisprudence.  On  what  ground  is 
it  proposed  to  overrule  these  time-honored 
authorities,  the  doctrine  of  which  appears 
now  for  tiie  first  time  to  be  questioned  in 
this  state?  As  I  imderstand  the  prevailing 
opinion,  it  is  simply  because  the  judgments 
under  consideration  in  the  Adams  and 
Waterman  Gases  were  docketed  prior  to  the 
enactment  of  chapter  50  of  tiie  Revised 
Laws  of  1813,  which  contained  the  first 
express  declaration  that  a  judgment  should 
be  a  lien  on  land.  It  is  perfectly  clear, 
however,  that  the  judgments  considered  in 
these  two  cases  were  liens  upon  the  lands 
of  the  judgment  debtor.  In  the  first  place, 
in  each  case  the  court  said  so.  I  quote: 
"We  must  then  consider  the  judgments 
equal  as  to  the  date  of  the  lien,"  etc. 
Adams  v.  Dyer,  supra.  "By  the  2d  section 
of  the  'Act  Concerning  Judgments  and  l!:x- 
ecutions,'  passed  the  Slst  of  March,  1801, 
a  judgment  lien  attaches  upon  land  from 
the  time  of  filing  the  record  of  judgment." 
Waterman  v.  Haskin,  supra. 

While  it  is  quite  true  that  under  the 
statutes  then  in  force  judgments  were  not 
expressly  declared  to  be  liens  upon  real 
estate,  those  statutes  necessarily  implied 
that  such  was  the  law.  The  phraseology 
of  the  act  of  1801  referred  to  in  the  Water- 
man Case  was  substantially  the  same  as 
that  of  the  act  of  1787  considered  by  the 
circuit  court  of  the  United  States  in  Ko- 
ning  V.  Bayard,  2  Paine,  251,  Fed.  Cas.  No. 
7,924,  decided  by  Mr.  Justice  Smith  Thomp- 
son, sitting  as  circuit  justice  in  1829;  and 
he  held  that  the  declaration  in  the  act  of 
1787,  that  no  judgment  should  affect  land 
but  from  the  time  of  the  filing  of  the  roll 
and  the  docketing  of  the  judgment,  neces- 
sarily implied  that  upon  that  being  done 
the  judgment  should  affect  the  land,  and 
was  equivalent  to  saying  that  it  should 
then  become  a  lien. 

If  a  judgment  actually  is  a  lien  upon 
land,  I  canned  see  what  difference  it  can 
possibly  make  whether  it  has  become  a  lien 
by  reason  of  an  express  statutory  declara- 
tion to  that  effect,  or  by  reason  of  neces- 
sary implication  from  other  language  used 
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in  tbe  statute.  If,  as  was  yirtually  held 
in  the  caae  last  cited,  the  declaration  in 
the  Revised  Laws  of  1813  merely  expressed 
what  had  been  necessarily  implied  before, 
I  cannot  comprehend  how  the  enactment  of 
the  later  statute  can  be  regarded  as  fur- 
nishing any  basis  for  the  distinction  made 
in  the  prevailing  opinion. 

One  of  the  main  purposes  for  which  this 
court  exists  is  to  preserve  the  harmony  and 
consistency  of  judicial  decisions,  finally  de- 
termining the  rights  of  litigants;  and  this 
can  only  be  done  by  maintaining  a  due  re- 
gard for  precedents.  If  we  overrule  tiiese 
two  precedents,  it  seems  to  me  that  we 
warn  counsel  and  the  lower  courts  that  th^ 


can  no  longer  rely  on  authority  to  guide 
the  former  in  giving  advice  or  the  latter  in 
rendering  decisions.  If  the  lapse  of  time 
or  later  statutory  enactments  had  brought 
about  changed  conditions  which  required 
us  to  take  a  different  view  from  that  taken 
by  the  old  supreme  court,  I  might  agree 
with  my  brethren;  but  I  can  discover  no 
change  which  affects  the  principle  on  which 
those  cases  were  decided. 

For  these  reasons,  I  dissent  and  vote  for 
the  aflElrmance  of  the  final  order  appealed 
from  without  modification. 

Cnddeback  and  Pound,  JJ.,  concur  with 
WilUrd  Bartlett,  Ch.  J. 


Annotatioii — May  priority  between  judgmeiiti,  tbe  liens  of  wfaicb  have  at- 
tacbed  simultaneoualy,  be  obtained  by  priority  of  execution  proceed- 
ings. 


The  liens  of  judgments  rendered 
against  a  common  debtor  may  attach 
equally  to  the  debtor's  real  estate  by 
reason  of  the  judgments  having  been 
rendered  on  the  same  day,  at  the  same 
term,  or  by  reason  of  becoming  liens  up- 
on the  after-acquired  property  of  the 
judgment  debtor.'  In  jarisdictions  in 
which  judgment  liens  thus  attach  equally 
to  tbe  judgment  debtor's  property,  the 
question  arises  whether  priority  can  be 
obtained  by  one  of  the  judgment  credi- 
tors who  &8t  begins  execution  proceed- 
ings.   Until  the  decision  in  IIulbebt  v. 


HuiiBEBT,  ante,  661,  the  courts  were  prac- 
tically uniform  in  holding  that  priority 
could  be  obtained  by  one  of  such  judg- 
ment creditors  who  first  caused  execution 
to  issue  and  levy  to  be  made  upon  the 
debtor's  property.'  A  number  of  the 
eases  snppKirting  the  majority  rule  re- 
lied upon  Adams  v.  Dyer  and  Waterman 
V.  Haskin,  infra,  note  3,  cases  which, 
since  the  decision  in  Hulbebt  v.  HiTL- 
BEBT,  are  no  longer  authority.  This  rule 
is  applied  whether  the  judgment  hens 
are  equal  because  of  the  judgments  hav- 
ing been  rendered  on  the  same  day,'  at 


1  Judgment  liens  do  not  thus  become 
equal  liens  upon  the  debtor's  property  in 
all  jurisdictions.  In  the  case  of  judgments 
rendered  on  the  same  day,  fractions  of  a 
day  are  considered  in  some  jurisdictions. 
In  the  case  of  judgments  becoming  liens  on 
after-acquired  property,  the  original  prior- 
ity is  retained  in  some  jurisdictions,  and 
in  others  the  lien  of  the  judgment  is  held 
not  to  attach  to  after-acquired  property  in 
the  absence  of  execution.  On  liens  on  after- 
acquired  property,  see  note  to  Moore  v.  Jor- 
dan, 42  L.R.A.  209. 

It  was  held  proper  to  inquire  into  the 
fraction  of  a  day  for  the  purpose  of  de- 
termining the  priority  of  judgment  liens  in 
Smith  V.  Ship  (1835)  1  How.  (Miss.)  234,  a 
case  in  which  executions  on  judgments 
taken  by  default  on  the  same  day  were 
issued  on  the  same  day,  and  levied  on  the 
same  day,  on  the  property  sold,  the  only 
diiference  being  that  one  of  the  executions 
was  received  by  the  sheriff  before  the  other, 
and  the  judgment  of  this  creditor  was  first 
entered  on  the  minutes.  This  ootnt  had 
previously  held,  however,  in  a  case  reported 
in  the  same  volume,  Bumey  v.  Boyett 
(1834)  1  How.  (Hiss.)  39,  that  priority  was 
obtained  by  one  of  several  judgment  cred- 
itors whose  judgments  were  rendered  on 
the  same  day,  by  the  issuance  of  execution 
L.R.A.1916D. 


and  sale  of  the  property.  In  the  Bumey 
Case  nothing  is  said  as  to  the  fraction  of 
a  day  being  considered  in  determining 
priority. 

S  See  cases  cited  in  notes  3,  4,  and  5. 

One  of  two  judgment  creditors  whose 
judgments  became  liens  on  the  same  day 
on  the  property  of  a  bondsman  in  replevin 
for  the  judgment  debtor,  who  first  issues 
execution  and  has  it  levied  on  the  land  of 
the  replevin  bondsman,  obtains  a  priority 
over  the  other  judgment  creditor.  Lowry 
v.  Reed  (1882)  89  Ind.  442. 

That  a  priority  is  obtained  by  proceeding 
to  execution  seems  to  have  been  the  theory 
of  the  imperfectly  reported  case  of  Way- 
mire  V.  Staley  (1828)  3  Ohio,  366,  where, 
in  the  case  of  several  judgment  creditors, 
the  liens  of  whose  judgments  had  become 
equal  because  of  a  failure  to  levy  execu- 
tion upon  the  property  of  the  debtor  within 
twelve  months  from  the  rendering  of  their 
judgments,  one  such  creditor,  who  had  first 
put  his  execution  into  the  sheriff's  hand, 
was  held  to  have  thereby  obtained  a  pref- 
erence to  the  fund. 

s  Bliss  V.  Watkins  (1849)  16  Ala.  229 
(fi.  fas.  issued  on  both  judgments  on  the 
same  day.  One  was  handed  to  the  sheriff 
and  levied  upon  the  debtor's  property  and 
sale  had  thereunder.     On  the  day  of  sale 
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the  same  term,*  or  by  reason  of  their 
attaching  at  the  same  time  upon  after- 
acquired  property.* 


The  mle  applies  also  to  equitable  in- 
terests where  judgments  are  liens  upon 
such    interests.      The    party    who    first 


the  fl.  fa.  of  the  other  creditoT  was  handed 
to  the  sheriff.  This  delay  in  handing  the 
fi.  fa.  to  the  sheriff  was  a  fact  considered 
in  holding  that  the  first  creditor  had  ob- 
tained a  preference). 

HoUcraft  v.  Douglass  (1888)  116  Ind. 
139,  17  N.  E.  275  (no  other  execution  is- 
sued); Wilson  T.  Baker  (1879)  62  Iowa, 
428,  2  N.  W.  481  (execution  issued  and 
property  sold  before  other  judgment  cred- 
itor proceeded);  Bruce  v.  Vogel  (1866)  38 
Ho.  100  (executions  were  issued  on  other 
judgments  before  sale,  but  not  till  after 
execution  and  levy). 

In  Bumey  v.  Boyett  (1834)  1  How. 
(Miss.)  39,  three  judgments  were  rendered 
on  the  same  day  against  the  same  defend- 
ant. An  execution  was  issued  to  the  sher- 
iff, and  by  him  levied  upon  a  negro  girl, 
on  one  of  the  judgments;  three  days  there- 
after an  execution  was  issued  and  levied 
upon  the  same  girl  upon  a  second  judg- 
ment; thereafter  an  execution  was  issued 
on  the  third  judgment  and  levied  upon 
other  property  of  the  judgment  debtor;  the 
'  slave  was  sold  under  the  first  two  execu- 
tions levied,  and  the  last  of  the  judgment 
creditors  to  levy  an  execution  claimed  the 
proceeds;  this  was  denied  him,  the  court 
stating  that  his  execution  was  not  instru- 
mental in  producing  the  money  by  the  sale 
of  the  slave,  and  he  could  not  claim  to  have 
it  appropriated  to  the  payment  of  his  de- 
mand. 

An  opinion  m  accord  with  this  rule  is 
expressed  in  Rockhill  v.  Hanna  (1853)  15 
How.  (U.  S.)  189,  14  L.  ed.  656,  where 
judgment  creditors  who  had  issued  execu- 
tions which  had  been  levied  on  the  debtor's 
land  were  held  to  have  obtained  a  priority 
over  other  judgment  creditors  whose  judg- 
ments were  rendered  on  the  same  day.  But, 
as  stated  in  Hulbist  v.  Hulbert,  ante,  661, 
the  decision  was  not  rested  on  this  point 
'alone,  but  on  the  additional  fact  that  the 
complaining  creditor  had  elected  another 
remedy  which  operated  as  an  extinguish- 
ment of  his  judgment,  so  that  it  was  not 
on  an  equality  with  that  of  the  other 
judgment. 

Adams  t.  Dyer  (1811)  8  Johns.  (N.  Y.) 
347,  5  Am.  Dec.  344,  and  Waterman  v. 
Haskin  (1814)  11  Johns.  (N.  Y.)  228,  hold- 
ing in  accord  with  these  cases,  can  no 
longer  be  considered  the  law  in  New  York, 
since  the  decision  in  Htilbert  v.  Htji3EBT. 
These  cases  are  sufficiently  discussed  in  the 
opinion  in  Hulbebt  v.  HtTLBEBT. 

In  holding  that  judgments  entered  on  the 
same  day  obtained  no  priority  because  of 
the  actual  hour  of  the  day  on  which  they 
were  entered,  but  that  all  must  be  consid- 
ered equal,  it  is  stated,  in  Metzler  v.  Kil- 
gore  (1831)  3  Penr.  &  W.  (Pa.)  249,  23  Am. 
Dec.  76,  that  "it  has  never  been  thought 
material  in  Pennsylvania  to  inquire  how  or 
on  whose  judgment  the  money  has  been 
made,"  and  the  decision  in  Adams  v.  Dyer 
L.R.A.1916D 


is  disapproved.  It  is  not  clear  that  the 
property  was  sold  under  an  execution  is- 
sued on  one  of  the  judgments,  so  that  it 
does  not  appear  that  the  question  under 
annotation  was  directly  raised.  See  a  dis- 
cussion of  the  general  doctrine  prevailing 
in  Pennsylvania  as  to  liens  on  after- 
acquired  lands,  in  the  note  to  Moore  v. 
Jordan,    42    LJR^.    212. 

So,  in  the  case  of  judgment  liens  created 
at  the  same  time  and  by  the  same  decree, 
the  creditor  who  enforces  his  lien  by  the 
issuance  and  levy  of  an  execution  obtains 
a  preference.  Shirley  ▼.  Brown  (1883)  80 
Mo.  244.  In  this  case  the  execution  had 
been  issued  and  levied,.,  i^id  sale  had  taken 
place,  before  any  steps  were  taken  by  the 
other  judgment  creditor  to  enforce  his  lien 

♦  Smith  V.  Lind  (1862)  29  111.  24.  The 
judgment  of  the  creditor  who  obtained  a 
preference  was  rendered  and  docketed  first 
in  point  of  time;  an  execution  was  issued 
and  immediately  placed  in  the  hands  of  the 
sheriff;  on  the  subsequent  day  the  judgment 
of  the  creditor  who  was  contending  for  a 
pro  rata  distribution  was  rendered  and 
execution  issued  and  put  in  the  hands  of 
the  sheriff.  It  seems  no  property  was 
levied  upon  at  the  time,  but  subsequently 
the  first  judgment  creditor  discovered  real 
estate  of  the  judgment  debtor  and  directed 
a  levy  to  be  made  upon  it;  this  was  done 
and  the  property  afterwards  sold  to  the 
judgment  creditor.  The  statute  in  this 
case  made  a  judgment  a  lien  from  the  time 
it  was  entered  on  the  judgment  docket  of 
the  court,  but  contained  a  proviso  that,  as 
between  judgment  creditors  and  other  par- 
ties claiming  under  the  lien  of  judgments 
rendered  at  the  same  term  of  the  court, 
or  on  the  same  day  in  vacation,  there 
should  be  no  preference  or  priority  of  the 
lien  of  one  judgment  over  that  of  another. 

Bradley  v.  Heffernan  (1900)  156  Mo.  653, 
57  S.  W.  763.  The  execution  was  issued, 
levy  made,  and  also  the  property  sold  be- 
fore the  other  judgment  creditor  began  pro- 
ceedings to  enforce  his  judgment. 

In  Gay  v.  Rainey  (1878)  89  m.  221,  31 
Am.  Rep.  76,  this  point  does  not  seem  to 
have  received  special  consideration.  It  is 
stated  in  that  case  that  creditors  whose 
judgments  were  rendered  at  the  same  term 
of  court  were  entitled  under  the  statute  to 
share  pro  rata  in  the  proceeds  arising  from 
the  sale  by  the  sheriff,  no  matter  on  which 
judgment  and  execution  the  sale  was  actu- 
ally made,  all  the  executions  being  at  the 
time  in  the  sheriff's  hands.  It  appears  that, 
on  the  first  execution  having  been  returned 
no  property  found,  one  of  the  creditors  was 
diligent  in  ordering  an  alias  fi.  fa.  to  issue, 
while  the  other  judgment  holders  delayed 
some  time.  Beyond  the  above  statement 
there  is  nothing  contained  in  the  opinion 
on  this  point. 

•  Michaels  v.  Boyd  (1848)  1  Ind.  259 
(creditor  whose  judgment  was  obtained  last 
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eauses  an  exeeation  to  issae  and  levy  to 
be  made  obtains  priority,  as  in  ease  of  a 
bond  for  title*  held  by  the  judgment 
debtor,  or  an  equity  of  redemption.'' 
Equitable  interests  ore  more  frequently 
reached  by  creditors  in  equitable  actions, 
a  subject  not  considered  in  this  note, 
which  is  confined  to  priority  as  between 
creditors  who  reaoh  the  debtor's  prop- 
erty by  execution  and  levy. 

The  supreme  court  of  Iowa  makes  a 
di! '-  Inction  between  judgment  liens  which 
are  equal  because  of  having  been  ren- 
dered on  the  same  day,  and  those  which 
are  equal  because  attaching  to  after- 
acquired  property,  holding  in  the  former 
ease  that  priority  may  be  obtained  by 
the  issuance  of  execution  and  levy  upon 
the  property  of  the  debtor,'  but  in  the 
latter  case  that  no  priority  can  be  ob- 
tained.* 

The  reason  most  commonly  advanced 


in  support  of  the  majority  rule  is  dili- 
gence on  the  part  of  the  creditor  in  pur- 
suing his  remedies.^* 

It  is  the  theory  of  some  cases  that  the 
judgment  creditor  has  merely  a  general 
lien  with  power  to  make  it  effectual  by 
execution  and  levy  upon  specific  prop- 
erty; that  the  judgment  creditor  who 
first  pursues  the  remedy  and  exercises 
the  power  of  making  his  lien  effectual 
by  execution  and  levy  thereby  makes 
his  consummated  lien  superior,  which 
until  then  was  but  equal." 

In  some  cases  a  Search  has  been  re- 
quired to  discover  the  debtor's  property. 
In  such  a  case  the  rule  finds  additional 
support.  The  creditor  who  has  expended 
time  and  money  in  searching  out  prop- 
erty is  entitled  to  profit  by  his  effort.** 

Thus,  giving  priority  to  the  creditor 
who  proceeds  with  execution  does  not 
conflict  with  the  rulings  that  a  judgment 


in  point  of  time  first  issued  execution;  after 
a  levy  on  this,  execution  was  issued  on 
the  other  judgment  and  levy  made.  By 
statute  a  judgment  was  made  a  lien  from 
the  time  of  its  rendition) ;  Elston  v.  Castor 
(1884)  101  Ind.  426,  51  Am.  Rep.  754,  hold- 
ing that  the  issuance  and  levy  of  the  lien 
upon  one  of  the  judgments  and  a  sale 
thereunder  destroy  the  equality  of  the  lien, 
so  that  the  remaining  judgment  creditors 
occupy  the  position  of  junior  lien  holders. 
The  execution  under  which  the  property 
was  sold  was  the  only  one  issued  and 
levied. 

One  of  two  judgment  creditors  obtained 
a  priority  which  was  sustained  in  Chapron 
V.  Cassady  (1842)  3  Humph.  (Tenn.)  661, 
by  taking  an  assignment  from  the  judg- 
ment debtor  of  his  equitable  interest  in 
after-acquired  land,  against  anothOT  judg- 
ment creditor  who  had  failed  to  comply 
with  the  statutory  requirements  as  to  per- 
fecting hia  judgments. 

•  Lippencott  v.  Wilson  (1875)  40  Iowa, 
425.  Before  the  premises  were  sold  the 
other  judgment  creditors  had  begun  an 
equitable  action  to  subject  the  real  estate 
which  was  held  by  the  judgment  debtor 
under  a  bond  for  title,  the  legal  title  be- 
ing in  his  vendor,  to  the  payment  of  the 
judgments;  the  creditors  who  thus  began 
the  equitable  action  claimed  to  be  entitled 
to  the  preference  because  of  the  superior 
diligence  in  commencing  an  action  in  ecjuity. 
It  was  held,  however,  that  the  equitable 
interest  of  the  debtor  was  subject  to  exe- 
cution and  levy,  and  the  other  creditors, 
who  had  taken  this  action  previously  to 
the  commencement  of  the  equitable  action, 
were  entitled  to  priority. 

7  This  rule  was  applied  in  Cook  v.  Dil- 
lon (1850)  9  Iowa,  407,  74  Am.  Dec.  354, 
where  the  judgment  debtor,  previously  to 
the  judgments,  however,  had  conveyed  his 
land  in  trust  to  secure  a  debt,  and  the 
liens  of  the  judgments  were  held  to  attach 
L.R.A.1916D. 


to  the  proceeds  of  the  land  in  the  hands 
of  the  trustee  after  a  sale  in  accordance 
with  the  trust  deed.  The  court  held  that 
it  devolved  upon  the  judgment  creditors  to 
take  some  step  to  have  the  fund  appropri- 
ated to  the  payment  of  their  judgments; 
that  the  trustee  was  under  no  duty  to  make 
search  and  inquiry  whether  there  were  any 
liens  upon  the  money  in  his  hands;  that  it 
devolveid  upon  the  parties  claiming  to  hold 
such  liens  to  give  notice  of  them  and  to 
enforce  them  at  the  earliest  practicable 
moment,  and  that,  accordingly,  a  judgment 
creditor  who  had  issued  execution  and  had 
it  levied  upon  the  land  held  by  the  trustee, 
and  another  who  had  issued  execution  and, 
on  the  day  of  the  sale  of  the  land  by  the 
trustee,  had  attached  the  trustee  as  gar- 
nishee, were  entitled  to  a  preference  over 
another  creditor  who  became  a  purchaser 
of  the  land,  but  failed  to  take  any  action 
on  his  judgment.  It  seems  that  the  pri- 
ority was  made  to  depend  upon  the  attach- 
ment, and  not  on  the  execution  and  levy 
upon  the  land.  At  apy  rate,  no  point  is 
made  of  the  fact  that  one  of  the  executions 
was  not  levied  upon  the  land. 

See  Chapron  v.  Cassady,  supra,  note  5. 

I  See  Iowa  cases  cited  in  note  3,  supra. 

•Kisterson  v.  Tate  (1805)  94  Iowa,  665, 
58  Am.  St.  Rep.  419,  63  N.  W.  350.  The 
opinion  in  this  case  is  very  brief,  and  an 
earlier  Iowa  case  having  to  do  with  an- 
other matter  is  relied  upon  as  authority. 

10  Cook  V.  Dillon  (Iowa)  supra.  It  is 
stated  that  the  law  favors  the  diligent 
creditor,  and  will  suffer  no  interference  by 
one  who  lias  slept  on  his  rights  for  the 
purpose  of  taking  from  him  the  fruits  of 
his  superior  diligence.  See  the  facts  in  this 
case,  supra,  note  7. 

u  Elston  V.  Castor  (1884)  101  Ind.  426, 
51  Am.  Rep.  754. 

»« Bruce  v.  Vogel  (1866)  38  Mo.  100. 

Smith  V.  Lind  (1862)  29  lU.  24.  The 
court  concludes  by  stating  that  "on  prin- 
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lien  which  is  superior  by  seniority  can- 
not be  overthrown  by  a  junior  judgment 
lien.  There  the  preference  is  completed 
by  seniority.  In  ease  of  equal  liens  there 
is  no  seniority,  and  the  preference  is 
brought  about  by  the  superior  deligence 


in  following  up  the  steps  of  the'  law, 
and,  in  a  sense,  appropriating  the  prop- 
erty by  the  levy  of  an  execution." 

The  reasoning  in  support  of  not  giv- 
ing priority  to  the  creditor  is  set  forth  in 
HuiiBEBT  V.  HuiiBERT,  ante,  661. 


ciple  and  authority  we  are  satisfied  where 
liens  of  judgments  are  -equal,  one  judgment 
creditor  can  get  a  priority  over  another  by 
superior   vigilance   in   executing   his   judg- 


ment, and  that  vigilance  was  fully  abown 
by  the  plaintiff  in  this  case." 
UElston  V.  Castor  (lad.)  supra. 

W.  A.B. 


OKIiAHOHA  SUPREME  COURT. 

HARK  READER,  Plff.  in  Err., 

V. 

PRANK  FARRISS. 

(—  Okla.  — ,  153  Pac.  678.) 

Quo  fvarranto  —  claimant  out  of  pos- 
session. 

1.  Quo  warranto,  or  a  proceeding  in  the 
nature  thereof,  lies  only  against  one  who 
is  in  the  possession  and  user  of  the  office, 
and  not  against  one  who  merely  lays  claim 
to  the  office,  or  who  has  never  been  admitted 
thereto. 

For  other  oa»e;  see  Quo  Warranto,  II.  e,  in 
Dig.  1-52  N.  8. 

Pleading   —   sapplemental    petition    — 
subsequently  occurring  facts. 

2.  If,  on  the  facta  stated  in  the  petition, 
no  cause  of  action  exists  against  the  de- 
fendant, and  no  relief  can  be  granted  against 
him  on  those  facts,  subsequently  occurring 
facts  cannot  be  made  a  part  of  the  plain- 
tiff's case,  and  he  will  not  be  permitted  to 
file  a  supplemental  petition  allying  such 
additional  facts  to  enable  him  to  maintain 
the  action  which  he  has  instituted,  as  the 
office  of  a  supplemental  complaint  is  not 
to  supply  facts  which,  being  necessary  to 
the  maintenance  of  the  action,  have  been 
omitted  from  the  original  complaint,  but 
is  to  bring  into  the  record  new  facts  which 
will  enlarge  or  change  the  kind  of  relief  to 
which  the  plaintiff  is  entitled,  and  enable 
the  court  to  render  a  final  judgment  upon 
the  facts  existing  at  the  time  of  its  rendi- 
tion. 

For  other  cages,  see  Pleading,  I.  o,  in  Dig. 

1-52  y.  8. 
Same  ^  curing  defective  action. 

3.  If  the  cause  of  action  which  it  was 
sought  to  enforce  by  the  original  petition 
did  not  exist  at  the  time  when  that  plead- 
ing was  filed,  it  cannot  be  created,  cured, 
or  aided  by  matters  subsequently  occurring 
and  set  up  in  a  supplemental  petition. 
For  other  cases,  see  Pleading,  I,  o,  in  Dig. 

1-52  N.  8. 

(Sharp,  J.,  dissents.) 

(December  7,  1915.) 

Headnotes  hy  Kane,  Oh.  J. 
L.R.A.1916D 


ERROR  to  the  District  Court  of  McClain 
Coimty  to  review  a  judgment  la  plain- 
tiff's favor  in  a  proceeding  to  try  title  to 
the  office  of  county  sheriff.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Nagle  &  Reynolds,  J.  M.  Bish- 
op, and  C.  6.  Moore,  for  plaintiff  In  error: 

An  action  in  the  nature  of  quo  warranto 
cannot  be  brought  except  against  a  person 
in  actual  possession  of  the  office  or  fran- 
chise. 

Rex  V.  Whitwell,  5  T.  R.  85;  19  Am. 
*  Eng.  Bic.  Law,  872  j  17  Enc.  PI.  &.  Pr.,  p. 
407. 

It  was  error  to  refuse  defendant's  writ- 
ten demand  for  a  jury  trial. 

Bradford  v.  Territory,  1  Okla.  366,  34 
Pac.  66;  State  ex  rel.  West  v.  Cobb,  24 
Okla.  662,  24  L.R.A.(N.S.)  639,  104  Pac. 
361. 

Messrs.  Dorset  Carter  and  Franklin  & 
Manldln  for  defendaat  in  error. 

Kane,  Ch.  J.,  delivered  the  opinion  of  the 
court: 

This  was  an  action  in  the  nature  of  quo 
warranto,  commenced  by  the  defendant  in 
error,  plaintiff  below,  against  the  plaintiff 
in  error,  defendant  below,  for  the  purpose 
of  trying  the  title  to  the  office  of  sheriff  of 
McClain  county.  The  parties  hereafter  will 
be  designated  "plaintiff"  and  "defendant," 
respectively,  as  they  appeared  below. 

It  seems  that  the  parties  were  rival  can- 
didates for  the  oflice  of  sheriff  at  the  elec- 
tion held  in  November,  1914,  and  that  the 
certificate  of  election  was  issued  to  the  de- 
fendant, who  was  the  Socialist  candidate: 
whereupon  this  quo  warranto  proceeding 
was  instituted  by  the  plaintiff,  who  was  the 
Democratic  candidate,  prior  to  the  time 
either  of  the  candidates  was  entitled  to  or 
had  taken  possession  of  the  office.  After  a 
motion  to  strike  the  petition  on  the  ground 
that  it  was  prematurely  filed  was  over- 
ruled, the  defendant  continued  to  save  the 
question  raised  by  his  motion  to  strike,  but 


Note.  —  As  to  whether  original  petition 
or  complaint  which  states  no  cause  of  ac- 
tion may  be  aided  by  supplemental  pleading, 
see  annotation  following  this  case,  post,  676. 
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finally  issues,  both  of  law  ajid  fact,  were 
joined,  and  the  cause  was  duly  set  for  trial 
at  a  date  subsequent  to  that  on  which  the 
defendant  had  taken  the  oath  of  office  and 
entered  upon  the  duties  of  his  office  as 
sheriff.  Upon  the  cause  being  called  for 
trial,  the  defendant  again  objected  to  any 
further  action  therein,  upon  the  ground 
that  it  wag  prematurely  commenced,  where- 
upon the  court,  without  requiring  any 
previous  notice  to  the  defendant  or  making 
any  terms  as  to  costs,  granted  leave  to  file 
instanter  a  supplemental  petition  alleging, 
in  effect,  that,  subsequent  to  filing  his  orig- 
inal petition,  the  defendant  entered  into 
actual  possession  of  the  office,  and  is  now 
performing  the  duties  thereof.  The  trial 
court  also  entered  an  order  requiring  the 
defendant  to  file  his  answer  to  the  supple- 
mental petiti<«  within  twenty-four  hours. 
At  the  expiration  of  the  twenty-four-hour 
period  the  court  overruled  a  motion  for  a 
eontinuaooe  filed  by  the  defendant,  and, 
upon  his  refusal  to  answer  the  supple- 
mental petition,  ordered  that  his  answer  to 
the  original  petition  be  reflled  as  an  answer 
to  the  supplemental  petition,  to  all  of 
which  the  defendant  objected  and  excepted. 
Upon  the  triad  to  the  court  which  immedi- 
ately followed  there  was  judgment  to  the 
effect  that  neither  party  was  entitled  to 
the  office  of  sheriff,  and  the  same  was  de- 
clared racant,  whereupon  both  parties  in- 
stituted separate  proceedings  in  error  for 
the  purpose  of  reviewing  the  action  of  the 
trial  court. 

In  view  of  the  conclusion  reached  by  the 
court,  the  foregoing  statement  is  sufficient 
to  present  all  questions  necessary  for  a 
review.  The  plaintiff  in  error  contends:  (1) 
That  the  petition  was  prematurdy  filed; 
(2)  that,  inasmuch  as  no  cause  of  action 
existed  in  favor  of  the  plaintiff,  and  no 
relief  could  be  granted  on  the  facts  stated 
in  the  original  petition,  the  subsequently 
occurring  facts  could  not  have  been  ma- 
terial to  the  plaintiff's  case,  and  therefore 
it  was  error  to  permit  him  to  file  a  supple- 
mental petition  setting  up  such  additional 
facts  to  enable  him  to  maintain  his  action. 
We  are  of  the  opinion  that  both  these  con- 
tentions are  well  founded.  In  a  very  early 
case  Rex  v.  Whitwell,  5  T.  R.  85,  Mr.  Jus- 
tice BuUer  said :  "No  instance  has  been 
produced  in  which  the  court  have  granted 
an  information  in  nature  of  quo  warranto, 
where  the  party  against  whom  it  was  ap- 
plied for  has  not  been  in  the  actual  posses- 
sion of  the  office." 

The  same  may  be  said  to-day.  From  that 
time  to  this  an  unbroken  line  of  authori- 
ties, both  in  England  and  this  country,  are 
to  the  same  effect. 

The  prevailing  modern  rule  is  stated  in 
X.R..4.1916D.  43 


17  Enc.  PI.  &  Pr,  407,  where  the  authori- 
ties are  collected,  as  follows:  "Quo  war- 
ranto, or  a  proceeding  in  the  nature  there- 
of, lies  only  against  one  who  is  in  the 
possession  and  user  of  the  office,  and  not 
against  one  who  merely  lays  claim  to  the 
office,  or  who  has  never  been  admitted 
thereto." 

This  proposition,  however,  is  not  seri- 
ously disputed  by  counsel  for  the  plaintiff, 
but  they  take  their  stand  more  firmly  upon 
the  second,  and  insist  that,  if  the  original 
petition  was  inunaturely  filed,  then  that 
matter  was  cured  by  the  filing  of  the  plain- 
tiff's supplemental  petition,  which,  they 
say,  was  pursuant  to  g  4795,  Rev.  Laws 
1910,  which  provides:  "Either  party  may 
be  allowed,  on  notice,  and  on  such  terms, 
as  to  costs,  as  the  court  may  prescribe,  to 
file  a  supplemental  petition,  answer  or  re- 
ply, alleging  facts  material  to  the  case, 
occurring  after  the  former  petition,  answer 
or  reply." 

In  support  of  this  position  they  cite  sev- 
eral Kansas  and  one  Iowa  case,  which 
states,  it  seems,  have  similar  statutes. 
Williams  v.  Moorehead,  33  Kan.  609,  7  Pac. 
226;  Simpson  v.  Vose,  31  Kan.  227,  1  Pac. 
601;  Flint  v.  Dulany,  37  Kan.  332,  15 
Pac.  208 ;  Gribben  v.  Clement,  141  Iowa,  144, 
133  Am.  St.  Rep.  157,  119  K.  W.  596.  We 
have  examined  these  cases,  and  are  of  the 
opinion  that  in  the  Kansas  cases  cited  the 
statute  is  properly  construed  and  applied, 
but  we  do  not  believe  the  cases  are  in  point. 
There  seems  to  be  some  confusion  in  the 
Iowa  cases  touching  the  question.  If  the 
case  from  that  state,  cited  by  counsel  for 
the  defendant,  can  be  said  to  be  an  author- 
ity supporting  his  contention,  it  is  difficult 
to  reconcile  it  with  Dennison  v.  Soper,  33 
Iowa,  183,  and  Zalesky  v.  Home  Ins.  Co. 
102  Iowa,  613,  71  N.  W.  566,  which  seem 
to  support  a  contrary  view. 

Undoubtedly,  the  general  rule  governing 
the  right  to  file  supplemental  pleadings  is 
as  follows:  "If,  on  the  facts  stated  in  the 
complaint,  no  cause  of  action  exists  against 
the  defendant,  and  no  relief  can  be  granted 
against  him  on  those  facts,  subsequently 
occurring  facts  cannot  be  made  a  part  of 
the  plaintiff's  case,  and  he  will  not  be  per- 
mitted to  file  a  supplemental  complaint 
alleging  such  additional  facta  to  enable  him 
to  maintain  the  action  which  he  has  insti- 
tuted, as  the  office  of  a  supplemental  com- 
plaint is  not  to  supply  facts  which,  being 
necessary  to  the  maintenance  of  the  action, 
have  been  omitted  from  the  original  com- 
plaint, but  is  to  bring  into  the  record  new 
facta  which  will  enlarge  or  change  the  kind 
of  relief  to  which  the  plaintiff  is  entitled, 
and    enable    the    court    to    render    a    final 
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judgment  upon  the  facts  existing  at  the 
time  of  its  rendition." 

This  text,  which  is  taken  from  21  Enc. 
PI.  &  Ft.  18,  is  supported  by  a  great  array 
of  authorities,  among  which  we  find  the 
case  of  Rogers  v.  Hodgson,  46  Kan.  276,  26 
Pac  732.  This  was  an  action  to  recover 
upon  a  promissory  note  which  was  given 
to  secure  the  same.  By  a  supplemental 
petition  the  plaintiff  undertook  to  allege 
such  defaults  as  would  entitle  him  to  re- 
cover 12  per  cent  interest  from  the  date 
of  the  mortgage,  instead  of  the  7  per  cent 
rate  stipulated  therein,  which  the  trial 
court  refused  to  permit  him  to  file.  This 
ruling  was  not  disturbed  on  appeal;  the 
supreme  court  holding  that  the  record  did 
not  disclose  any  abuse,  of  discretion  on  the 
part  of  the  trial  court.  Mr.  Justice  John- 
ston, who  delivered  the  opinion  for  the 
court,  stated,  however,  that  the  trial  court 
would  have  been  warranted  in  allowing  the 
supplemental  petition  to  be  filed,  alleging 
additional  defaults  which  would  have  enti- 
tled the  plaintiff  to  recover  a  greater 
amount,  but  he  also  further  says  that  "if 
there  had  been  no  default  before  the  com- 
mencement of  the  action,  the  plaintiff 
would  hardly  be  entitled  to  enlarge  his 
action  by  a  supplemental  petition  setting 
forth  subsequent  defaults  or  grounds  of 
forfeiture  which  did  not  exist  at  the  com- 
mencement of  the  suit." 

The  quoted  portion  of  the  opinion  sup- 
ports the  text.  This  was  the  prevailing 
rule  in  Kansas  for  a  long  time  prior  to  the 
time  we  adopted  our  statute  governing  sup- 
plemental pleadings  from  that  state.  In 
another  somewhat  analogous  Kansas  case, 
Brown  v.  Galena  Min.  &  Smelting  Co.  32 
Kan.  528,  4  Pa«.  1013,  it  was  held:  "The 
pleadings  all  relate  to  the  time  of  the  com- 
mencement of  the  suit,  the  same  as  if  filed 
at  that  time,  and  the  rights  of  the  parties 
are  to  be  determined  as  they  existed  when 
suit  was  commenced.  An  amended  petition 
in  a  suit  stands  in  the  place  of  and  as  a 
substitute  for  the  original  petition,  which 
is  superseded  by  it,  and  must  be  based  on 
the  facts  and  causes  of  action  as  they  ex- 
isted at  the  time  the  original  petition  was 
filed;  and,  if  a  right  of  action  did  not  exist 
when  the  original  petition  was  filed,  one 
cannot  be  created  by  filing  an  amended  peti- 
tion." 

It  seems  perfectly  reasonable  and  logical 
to  us  that,  if  the  cause  of  action  which  it 
was  sought  to  enforce  by  the  original  peti- 
tion did  not  exist  at  the  time  when  that 
pleading  was  filed,  it  cannot  be  created, 
cured,  or  aided  by  matters  subsequently 
occurring  and  set  up  in  a  supplemental 
petition.  By  the  terms  of  the  statute  the 
facts  alleged' must  be  "material  to  the  case," 
L.R.A.1916D. 


clearly  indicating  that  they  must  relate  to 
a  cause  of  action  which  had  previously 
accrued,  and  be  pertinent  to  the  rights  or 
liabilities  of  the  parties  connected  with  that 
cause  of  action.  A  few  cases  in  addition 
to  those  hereinbefore  cited,  holding  to  this 
effect,  are:  Continental  Constr.  &  Improv. 
Co.  V.  Vinal,  48  Hun,  620,  1  N.  Y.  Supp. 
200  (Sup.  Ct.  Gen.  T.) ;  Bostwick  v.  Mcnck, 
4  Daly,  68;  Farmers'  Loan  &  T.  Co.  v. 
United  Lines  Teleg.  Co.  47  Hun,  315;  Mit- 
chell V.  Taylor,  27  Or.  377,  41  Pac.  119; 
Meyer  v.  Berlandi,  39  Minn.  438,  1  L.R.A. 
777,  12  Am.  St.  Rep.  683,  40  N.  W.  513; 
Smith  V.  McGaughey,  13  Tex.  464;  Orton  t. 
Noonan,  29  Wis.  541 ;  Hill  v.  Ben,  121  Cal. 
42,  53  Pac.  642;  Barker  v.  Prizer,  150  Ind. 
4,  48  N.  E.  4. 

Probably,  if  the  trial  court  had  required 
the  plaintiff  to  give  the  notice  and  make 
reasonable  terms,  as  required  by  statute,  as 
to  costs,  and  allowed  the  defendant  such  a 
reasonable  time  to  answer  the  supplemental 
petition  and  get  ready  for  trial  as  to  make 
it  appear  that  his  action  did  not  result  in 
a  miscarriage  of  justice,  or  deprive  the  de- 
fendant of  any  substantial  constitutional  or 
statutory  right,  the  court  would  be  juuti- 
fied  in  applying  the  harmless  error  statute 
(Rev.  Laws  1910,  g  6006).  But  such  is  not 
the  case,  and  no  useful  purpose  would  be 
subserved  by  further  speculating  on  what 
might  have  been. 

For  the  reasons  stated,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  take  such  fur- 
ther proceedings  therein,  not  inconsistent 
with  this  opinion,  as  it  may  deem  proper. 

All  the  Justice  concur,  except  Sharp,  J., 
who  delivers  an  opinion  expressing  his 
views. 

Sharp,  J.,  dissenting: 

With  the  rule  that  quo  warranto,  or  « 
proceeding  in  the  nature  thereof,  lies  onlj 
against  one  who  is  in  the  possession  and 
user  of  the  office,  and  not  against  one  uho 
merely  lays  claim  to  the  office,  or  who  has 
never  been  admitted  thereto,  I  have  no  dis- 
position to  take  issue.  By  §  4919,  Rev. 
Laws  1910,  the  writ  of  quo  warranto  and 
proceedings  by  information  in  the  nature  of 
quo  warranto  are  abolished;  but  it  is  there 
provided  that  the  remedies  theretofore  ob- 
tainable in  those  forms  may  be  had  by  * 
civil  action,  and,  as  held  in  Newhouse  v- 
Alexander,  27  Okla.  48,  30  L.R.A.(N.S.) 
602,  110  Pac.  1121,  Ann.  Cas.  1912B,  674, 
permits  a  private  person  to  contest  with 
another  private  person  the  right  or  title  to 
a  public  office.  The  remedy  afforded  being 
that  of  a  civil  action,  under  the  statot« 
the  pleadings  in  such  an  action  are  gov- 
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«med  in  general  by  the  ruleB  applicable  to 
pleadings  in  ordinary  civil  actions.  32  Cyc. 
1447.  Statutes  relating  to  amendments  in 
civil  suits  are  generally  held  applicable  to 
quo  warranto,  or  to  a  proceeding  in  the 
nature  thereof.  Com.  v.  Commercial  Bank, 
28  Pa.  386;  State  ex  rel.  Ballard  v.  Greene, 
87  Vt.  94,  88  Atl.  515;  SUte  ex  rel.  Attr>-. 
Gen.  v.  Gleason,  12  Fla.  100;  West  End  v. 
State,  138  Ala.  295,  36  So.  423;  Hinze  v. 
People,  92  111.  406;  Kelly  v.  State,  79  Miss. 
168,  30  So.  49;  Gunton  v.  Ingle,  4  Cranch, 
C.  C.  438,  Fed.  Gas.  No.  5,870;  High  Extr. 
Legal  Hem.  §  737;  Spelling,  Inj.  &  Extr. 
Kern.,  S  1856. 

The  right  of  the  plaintiff  to  file  an 
amended  petition  in  a  proceeding  in  the 
nature  of  quo  warranto,  for  the  same  rea- 
son, in  proper  cases,  would  afford  the  right 
to  file  supplemental  pleadings,  as  author- 
ized by  §  4795,  Rev.  Laws  1910.  The  only 
material  change  found  in  the  supplemental 
petition  from  that  contained,  in  the  orig- 
inal petition  is  the  allegation  that  on  the 
4th  day  of  January,  1915,  the  defendant 
qualified  and  took  possession  of  the  office 
of  sheriff,  and  was  continuing  to  exercise 
the  authority  of  that  office  conferred  upon 
him  by  law.  Defendant's  entrance  into 
office  was  pursuant  to  the  certificate  of 
election  issued  to  him  by  the  county  elec- 
tion board  of  McClain  county  November  6, 
1914.  The  statute,  as  we  construe  it, 
makes  the  filing  of  supplemental  pleadings 
a  matter  of  discretion  with  the  trial  court. 
This  discretion  was  exercised  in  favor  of 
the  plaintiff,  by  permitting  him  to  file  the 
supplemental  petition.  In  Smith  v.  Smith, 
K2  Kan.  690,  in  an  opinion  by  Judge  Brew- 
er, the  application  for  leave  to  file  a  sup- 
plemental petition  was  denied,  and  the 
question  presented  was  whether  reversible 
error  had  been  committed.  It  is  said  in 
the  opinion:  "We  do  not  understand  that 
.  a  party  may  commence  suit  before  a  cause 
of  action  accrues,  and  then,  after  it  aecruos, 
as  a  matter  of  right,  file  a  supplemental 
petition  alleging  the  facts  showing  this.  A 
party  may  not  sue  on  a  note  two  months 
before  it  matures,  and  then  up<m  maturity 
demand,  as  a  right,  the  filing  of  a  supple- 
mental petition  showing  the  maturity.  We 
do  not  mean  that  a  court  may  not  allow 
this,  or  that  it  may  never  be  done;  but  it 
is  not  a  matter  of  right." 

In  State  ex  rel.  Dawson  v.  Chicago,  B.  ft 
Q.  R.  Co.  85  Kan.  649,  118  Pac.  872,  it 
was  urged  that  the  action  had  been  perma- 
turely  brought,  for  the  reason  that  the  de- 
fendants had  eighty-seven  days  remaining 
in  which  to  comply  with  the  order  in  ques- 
tion, and  that  hence  it  was  impossible  for 
them  to  have  already  failed  to  obey.  It 
was  held  that  the  allegations  of  the  peti- 
L.R.A.1916D. 


tion  fairly  showed  a  present  determination 
not  to  perform,  and  that  the  defendants 
expressed  no  willingness  to  obey  the  order 
when  sued,  but  contested  its  validity,  and, 
imder  the  circumstances,  the  action  was 
not  premature.  It  was  said  that  the  nine- 
ty days  allowed  by  the  statute  for  compli- 
ance with  the  order  of  the  board  of  railroad 
commissioners  "has  now  long  since  passed, 
and  the  defendants  still  refuse  performance, 
and  undertake  to  justify  their  course  by 
the  contention  that  the  order  is  invalid." 

And,  further,  tliat  "a  peremptory  writ 
commanding  such  compliance  at  this  time 
ought  not  to  be  withheld  on  the  ground 
that,  when  the  matter  was  first  brought  to 
the  attention  of  the  court,  it  was  still  pos- 
sible for  the  defendants  to  obey  the  order 
within  the  statutory  period.  Even  an  ordi- 
nary civil  action  brought  before  the  plain- 
tiff's right  has  fully  matured  nuy  be  pro- 
ceeded with,  in  the  discretion  of  the  court, 
upon  the  filing  of  a  supplemental  pleading 
(Smith  v.  Smith,  22  Kan.  609,  703;  King 
V.  Hyatt,  51  Kan.  504,  37  Am.  St.  Rep.  304, 
32  Pac.  1105).  And  an  action  for  damages 
for  bre&ch  of  contract  may  be  maintained 
before  the  arrival  of  the  time  for  its  per- 
formhnce,  where  its  obligation  is  denied 
(Caley  v.  Mills,  79  Kan.  418,  100  Pac. 
60)." 

In  Brown  v.  Stuart,  90  Kan.  302,  133 
Pac.  725,  it  was  held  to  be  wholly  within 
the  sound  discretion  of  the  court  to  permit 
the  filing  of  a  supplemental  petition;  while 
in  Atkinson  v.  Kirkpatrick,  00  Kan.  515, 
135  Pac.  579,  citing  Howard  v.  Johnston, 
82  X.  Y.  271,  it  was  said  that  the  provision 
of  the  Code  allowing  supplemental  plead- 
ings authorizes  the  court  to  permit  a  de- 
fendant to  set  up  a  set-off  or  counterclaim 
based  upon  facts  arising  since  the  filing  of 
the  original  petition.  After  citing  the  stat- 
ute of  that  state  permitting  the  filing  of 
supplemental  pleadings,  the  court,  in  Half- 
moon  Bridge  Co.  v.  Canal  Board,  213  N.  Y. 
160,  107  N.  E.  344,  held  that  the  trial 
court  had  a  discretion  to  permit  or  refuse 
a  supplemental  pleading,  but  that  such 
discretion  must  be  exercised  reasonably, 
and  not  capriciously  or  wilfully.  In  Jen- 
sen V.  Dorr,  159  Ca'l.  742,  116  Pac.  553,  it 
was  held  to  be  an  abuse  of  discretion  to 
refuse  leave  to  defendant  to  set  up  by  sup- 
plemental answer  the  bankruptcy  discharge 
obtained  subsequent  to  the  commencement 
of  the  action  as  a  bar  to  any  personal  judg- 
ment, where  proper  application  was  made 
therefor  within  a  reasonable  time.  Other 
cases  bearing  upon  the  question  at  issue 
are:  Cleveland,  C.  C.  &  St.  L.  R.  Co.  v. 
Hadley,  179  Ind.  429,  45  L.R.A.(N.S.)  796. 
101  N.  E.  473;  Milliken  v.  McGarrah.  164 
App.  Div.  110,  149  N.  Y.  Supp.  484;  Henry 
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V.  Montezuma  Water  &  Land  Co.  55  Colo. 
182,  133  Pac.  747;  Gribben  v.  Clement,  141 
Iowa,  144,  133  Am.  St.  Rep.  157,  119  N.  W. 
596. 

The  statute  authorizing  the  filing  of  sup- 
plemental petitions  has  been  construed  and 
given  effect  by  this  court  in  Wade  v.  Gould, 
8  Okla.  690,  59  Pac.  11;  Reynolds  v.  Hill,  28 
Okla.  633,  114  Pac.  1108;  Prince  v.  Gos- 
nell,  —  Okla.  — ,  149  Pac.  1162.  Our  stat- 
ute permitting  amendments  is  very  broad, 
and  that  permitting  the  filing  of  supple- 
mental pleadings,  it  seems,  vests  in  the 
trial  court  a  full  discretion  in  the  matter 
of  filing  a  supplemental  petition,  and  leaves 
to  the  court  the  authority  to  permit  the 
same  to  be  done,  upon  such  terms  as  to 
costs  as  the  court  may  prescribe.  In  the 
case  at  bar  the  supplemental  petition 
brought  into  the  case  no  fact  not  known  to 
the  defendant.  Indeed,  at  every  stage  of 
the  proceedings,  he  had  urged  the  precise 
objection  that  was  met  by  the  supplemental 
pleading.  The  trial  was  begun  on  March  | 
26th,  or  almost  three  months  after  defend- 
ant had  qualified  and  assumed  the  duties  of 
the  office.  The  court  had  already  acquired 
jurisdiction  of  the  action,  though  the_  orig- 
inal petition  was  defective.  There  was  no 
change  of  parties,  the  subject-matter  re- 
mained the  same,  and  the  object  of  the  pro- 
ceedings was  the  same.  State  ex  rel.  Wood 
V.  Baker,  38  Wis.  71;  State  ex  rel.  Rose  v. 
Job,  205  Mo.  1,  103  S.  W.  493;  Hunnicutt 
T.  State,  75  Tex.  233,  12  S.  W.  106. 

I  believe  the  majority  opinion  of  this 
•court  is  in  conflict  with  both  the  spirit  and 
letter  of  §  6005,  Rev.  Laws  1910;  for 
it  certainly  cannot  be  said  that,  by  reason 
t)f  the  action  of  the  trial  court  in  per- 
mitting the  supplemental  petition  to  be 
filed,  a  miscarriage  of  justice  resulted,  or 
that  in  doing  so  the  trial  court  violated  a 
constitutional  or  statutory  right  of  the  de- 
fendant. This  statute,  and  §  4791,  pro- 
viding that  errors  or  defects  in  the  plead- 
ings or  proceedings,  not  affecting  the  sub- 
stantial rights  of  the  adverse  party,  should 

Annotation — May  original  petition  or  complaint  which  ttates  no  came  of 
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furnish  no  grounds  for  reversal  on  account 
of  such  error,  were  intended  to  prevent  the 
reversal  of  judgments  upon  mere  technicali- 
ties, and  to  give  regard  to  the  merits  of  a 
controversy.  The  purpose  of  the  former 
provision  of  the  statute  is  recognized  by 
the  majority  opinion,  but  it  is  said,  in 
effect,  that  because  the  court  refused  to 
allow  the  defendant  a  reasonable  time  to 
answer  the  supplemental  petition,  and 
to  prepare  for  trial,  the  court  would  not  be 
justified  in  applying  the  statute.  That  the 
court  may  or  may  not  have  committed  an 
error  in  ruling  the  defendant  to  answer  on 
the  following  day  presents  another  and  dif- 
ferent assignment  of  error  from  that  under 
consideration.  The  point  I  urge  is  that, 
upon  the  record,  no  error  or  abuse  of  dis- 
cretion was  committed  by  the  trial  court 
in  permitting  the  filing  of  the  supplemental 
petition. 

The  opinion  takes  no  acconnt  of  the 
former  decision  of  the  court  in  Lewis  v. 
Bandy,  —  Okla.  — ,  144  Pac.  «24,  where  it 
is  said  in  the  syllabus:  "Where  the  orig- 
inal petition  alleges  an  intent  upon  the 
part  of  defendant  to  usurp  th«  duties  and 
functions  of  a  particular  office,  it  is  not 
error  for  the  court  to  permit  an  amend- 
ment to  allege  that  such  usurpation  had,  in 
fsurt,  occurred." 

The  statement  of  the  case  is  somewhat 
involved,  though  it  appears  that  the  action 
was  begun  November  20,  1912,  and  we  may 
fairly  assume  from  the  statement  in  the 
syllabus  and  from  the  law  fixing  the  time 
that  the  term  of  office  of  county  commis- 
sioners shall  begin  that  the  "nmendment" 
was  filed  after  the  defendant  had  entered 
upon  the  discharge  of  the  duties  of  hia 
office.  In  such  circumstances  a  supple- 
mental, and  not  an  amended,  petition, 
would  have  been  the  proper  pleading, 
though  the  point  does  not  appear  to  have 
been  made. 

I  am,  for  the  reasons  stated,  unable  to 
concur  in  the  opinion  of  the  court. 


For  effect  upon  right  of  foreign  cor- 
poration to  maintain  suit,  of  compliance 
with  local  law  after  suit  is  instituted, 
see  the  notes  to  National  Fertilizer  Co. 
V.  Fall  River  Five  Cents  Sav.  Bank,  14 
L.R.A.(N.8.)  561,  and  Amalgamated 
Zinc  &  Lead  Co.  v.  Bay  State  Zinc  Min. 
Co.  23  L.B.A.(N.S.)  4P2;  and  also  the 
case  of  Shipman,  D.  R.  &  Co.  v.  Portland 
Constr.  Co.   (1913)   64  Or.  1,  128  Pac. 

989. 
L.R.A.19ieD. 


Tbe  rale. 

It  is  a  general  princijple  that  an  origi- 
nal  petition  or  complaint  which  states 
no  cause  of  action  cannot  be  aided  by 
supplemental  pleading. 

En«.— Godfrey  v.  Tucker  (1863)  33 
Beav.  280,  33  L.  J.  Ch.  N.  S.  559,  9  Jar. 
N.  S.  1188,  9  L.  T.  N.  S.  359,  12  Week. 
Rep.  33;  Atty.  Gen.  v.  Avon  (1863)  11 
Week.  Rep.  1050,  2  New  Reports,  564,  9 
Jur.  N.  S.  1117;  Tonkin  v.  Lethbridge 
(1811)  Q.  Cooper,  43. 
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Fed.— Emerson  v.  Hubbard  (1888)  34 
Fed.  327;  Putney  v.  Whitmire  (1895)  66 
Fed.  385. 

Ala.— Hill  V.  Hill  (1846)  10  Ala.  527; 
Land  v.  Cowan  (1851)  19  Ala.  297  (as 
stating  the  rule) ;  Vaughan  v.  Vaughan 
(1S57)  30  Ala.  329;  Planters'  &  M.  Mut. 
Ins.  Co.  V.  Selma  Sav.  Bank  (1879)  63 
Ala.  585;  Scheerer  t.  Agee  (1896)  113 
Ala.  383,  21  So.  81  (in  effect). 

OaL— Wittenbroek  v.  Bellmer  (1880) 
57  CaL  12;  Hill  v.  Den  (1898)  121  Cal. 
42,  53  Pac.  642;  Morse  v.  Steele  (1901) 

132  Cal.  456,  64  Pac.  690. 

Oonn. — Dickennan  v.  New  York,  N. 
H  &  H.  R.  Co.  (1899)  72  Conn.  271,  44 
Atl.  228. 

D.  0.— Morrison  v.  Shuster  (1881)  1 
Mackey,  190. 

Fla. — Neubert     t.     Massman     Bros. 

(1896)  37  Fla.  91,  19  So.  625. 

m.— Brownback  v.  Keister  (1906)  220 
IlL  544,  77  N.  E.  75. 

Ind.— Patten  v.  Stewart  (1866)  24 
Ind.  332 ;  Simmons  v.  Lindley  (1886)  108 
Ind.  297,  9  N.  E.  360;  Chapman  v.  Jones 

(1897)  149  Ind.  434,  47  N.  E.  1065,  49 
N.  E.  347;  Barker  v.  Prizer  (1897)  150 
Ind.  4,  48  N.  E.  4  (stating  the  rule). 

Kan. — Brown  v.  Galena  Min.  &  Smelt- 
ing  Co.  (1884)  32  Kan.  528,  4  Pac.  1013. 

Me. — Birmingham  v.  Lesan  (1835)  77 
Me.  494,  1  Atl.  151. 

Hd.— Bannon  v.  Comegys  (1888)  69 
Md.  411,  16  Atl.  129. 

Mass.— Nichols  v.  Rogers  (1885)  139 
Mass.  146,  29  N.  E.  377;  Bernard  v. 
Toplitz  (1893)  160  Mass.  162,  39  Am. 
St.  Rep.  465,  35  N.  E.  673. 

Minn.— Meyer  v.  Berlandi  (1888)  39 
Minn.  438,  1  L.R.A.  777, 12  Am.  St.  Rep. 
663,  40  N.  W.  513. 

Bliss. — Brown  t.  Bank  of  Mississippi 
(1856)  31  Miss.  454. 

N.  J.— Edgar  v.  Clevenger  (1835)  3  N. 
J.  Eq.  258. 

N.  Y.— Haddow  v.  Lundy  (1874)  59 
N.  Y.  320  (stating  the  rule) ;  McMahon 
V.  Allen  (1855)  12  How.  Pr.  39,  affirmed 
in  (1856)  3  Abb.  Pr.  89;  Wattson  v. 
Thibou  (1863)  17  Abb.  Pr.  184;  Mc- 
CuUough  V.  Colby  (1859)  4  Bosw.  603; 
MuIIer  V.  Earle  (1874)  5  Jones  &  S.  388 
(as  stating  the  rule) ;  Morange  v.  Mo- 
range  (1880)  2  Month.  L.  Bull.  (N.  Y.) 
30;  Halsted  v.  Halsted  (1894)  7  Misc. 
23,  27  N.  Y.  Supp.  408;  Berford  v.  New 
Yoft  Iron  Mine  (1890)  25  Jones  &  S. 
404,  8  N.  Y.  Supp.  193;  Staunton  t. 
Swann  (1886)  10  N.  Y.  Civ.  Proc.  Rep. 
12;  Lafayette  Trust  Co.  v.  Peck  (1909) 

133  App.  Div.  370,  117  N.  Y.  Supp.  336; 
Continental  Constr.  &  Improv.  Co.  v. 
Vinal  (1888)  14  N.  Y.  Civ.  Proc.  Rep. 
L.R.A.1916D. 


293,  1  N.  Y.  Supp.  200;  Banigan  v. 
Nyack  (1898)  25  App.  Div.  150,  49  N. 
Y.  Supp.  199;  South  Shore  Traction  Co. 
V.  Brookhaven  (1907)  53  Misc.  392,  102 
N.  Y.  Supp.  1074;  Tiffany  v.  Bowerman 
(1874)  2  Hun,  643;  Farmers'  Loan  &  T. 
Co.  V.  United  lines  Teleg.  Co.  (1888) 
47  Hun,  315. 

Okla. — Reaokr  v.  Fabbiss,  ante,  672. 

Tex.— Bradford  v.  Hamilton  (1851)  7 
Tex.  65. 

Wash. — ^Lawrence  v.  Pederson  (1904) 
34  Wash.  1,  74  Pac.  1011;  Gunby  v. 
Ingram  (1910)  57  Wash.  97,  36  L.R.A. 
(N.S.)  232, 106  Pac.  495;  Keeler  v.  Parks 
(1913)  72  Wash.  255,  130  Pac.  111. 

W.  Va.— Straughan  v.  HaUwood  (1887) 
30  W.  Va.  274,  8  Am.  St.  Rep.  29,  4  S.  E. 
394. 

Thus,  an  action  prematurely  brought 
cannot  be  aided  by  a  supplemental  com- 
plaint. Morse  v.  Steele  (1901)  132  Cal. 
456,  64  Pac.  690. 

Where  it  appeared  that  the  plaintiff 
sued  as  the  assigpiee  of  a  mortgage  from 
a  corporation,  the  assigament  being  ex- 
ecuted by  its  president,  who  had  no  such 
authority,  it  was  held  that  the  plaintiff 
could  qot  succeed  on  showing  a  ratifica- 
tion si^ce  the  commencement  of  the  ac- 
tion, nor  file  a  supplemental  complaint 
for  that  purpose.  Wittenbroek  v.  Bell- 
mer (1880)  67  CaL  12. 

An  action  for  services  as  worth  so 
much,  where  the  plaintiff  had  been  placed 
by  the  defendant  in  possession  of.  land 
which,  under  the  contract  for  services, 
he  was  to  receive,  cannot  be  aided  by 
showing  that  since  the  commencement  of 
the  suit  the  plaintiff  had  quit  and  sur- 
rendered the  land,  as  he  had  no  cause  of 
action  for  the  relief  demanded  when  he 
brought  his  suit.  Hill  v.  Den  (1898) 
121  Cal.  42,  53  Pac.  642. 

The  subsequent  dismissal  of  the  in- 
junction suit  cannot  be  set  up  by  a  sup- 
plemental pleading  by  plaintiff  in  an 
action  for  damages  for  wrongful  injunc- 
tion commenced  after  the  injunction  had 
been  dissolved,  but  while  the  cause  was 
still  pending,  as  he  had  no  right  of  action 
till  the  original  cause  was  disposed  of. 
Brown  v.  Galena  Min.  &  Smelting  Co. 
(1884)  32  Kan.  528,  4  Pac.  1013,  quoted 
from  in  Reader  v.  Fabriss. 

One  having  no  title  at  all  to  the  cause 
of  action  may  not  set  up  by  supplemental 
complaint  his  acquirement  of  a  title  pen- 
dente lite.  Emerson  v.  Hubbard  (1888) 
34  Fed.  327;  Bannon  v.  Comegys  (1888) 
69  Md.  411,  16  Atl.  129;  Staunton  v. 
Swann  (1886)  10  N.  Y.  Civ.  Proc.  Rep. 
12;  Bradford  v.  Hamilton  (1851)  7  Tex, 
55;  Atty.-Gen.  v.  Avon  (1863)  11  Week. 
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Rep.  (Eng.)  1050,  2  New  Reports,  564, 
9  Jur.  N.  S.  1117. 

In  Atty.-Gen.  v.  Avon  (1863)  11  Week. 
Rep.  (Eng.)  1050,  the  court,  in  holding 
that  the  plaintiff,  having  no  title  to  sue 
when  the  bill  was  filed,  could  not  avail 
himself  of  a  title  afterwards  created, 
said:  "The  power  of  adding  new  mat- 
ter by  amendment  was  given  by  Stat. 
15  &  16  Vict.  chap.  86,  only  in  those 
cases  where  a  supplemental  bill  could 
have  been  filed  under  the  old  practice; 
but  a  supplemental  bill  was  the  continua- 
tion, not  the  conunencement,  of  a  suit, 
and  it  was  contrary  to  the  practice  of  the 
court  to  allow  a  plaintiff  to  seek,  either 
by  amendment  or  supplemental  bill,  re- 
lief to  which  he  was  not  entitled  at  the 
time  of  the  filing  of  the  original  bill." 

One  claiming  to  redeem  a  mortgage 
without  title  may  not  show  by  supple- 
mental bill  that  he  has  bought  in  the 
title  since  filing  the  original  bill.  Ton- 
kin V.  Lethbridge  (1811)  G.  Cooper 
(Eng.)  43  (this  case  is  reported  with 
great  obscurity!  but  Story  on  Equity 
Pleading,  §  339,  and  other  authorities, 
adopt  this  construction  of  it). 

In  Evans  v.  Bagshaw  (1869)  L.  R.  8 
Eq.  (Eng.)  469,  it  was  held  that  a  re- 
versioner not  in  possession  cannot  bring 
partition,  nor  aid  his  bill  by  alleging 
other  title  acquired  pendente  lite. 

In  Pilkington  v.  Wignall  (1817)  2 
Madd.  Ch.  (Eng.)  240,  it  was  held  that 
the  plaintiff,  who  filed  a  bill  to  redeem 
from  a  mortgage,  having  no  title  to  do 
it,  could  not  show  by  amended  bill  that 
he  had  acquired  title  since  the  filing  of 
the  original  bill  (but  it  is  not  stated 
what  the  result  would  have  been  on  a 
supplemental  bill). 

The  plaintiff  suing  for  infringement  of 
patents  will  not  be  permitted  by  supple- 
mental bill  to  set  up  an  assig^nment  of 
claims  for  infringement  which  he  did  not 
own  at  the  time  of  bringing  the  action. 
Emerson  v.  Hubbard  (1888)  34  Fed.  327. 

But  a  partial  title  may  be  strengthen- 
ed pendente  lite  and  set  up  by  supple- 
mental bill.  See  in  illustration,  Reeve  v. 
North  Carolina  Land  &  Timber  Co. 
(1905)  72  C.  0.  A.  287,  141  Fed.  821, 
certiorari  denied  in  (1906)  203  U.  S.  588, 
51  L.  ed.  329,  27  Sup.  Ct.  Rep.  776; 
Jaques  V.  Hall  (1855)  3  Grav  (Mass.) 
194;  Lowry  v.  Harris  (1867)"  12  Minn. 
255,  Gil.  166;  Mutter  v.  Chauvel  (1828) 
5  Russ.  Ch.  (Eng.)  42. 

Where  complainant  had  an  imperfect 
but  inchoate  title,  and,  after  bringing  the 
suit,  simply  perfected  it  by  obtaining  a 
valid  sheriff's  deed  in  place  of  an  in- 
valid one  "which  attempted  to  convey 
L.R.A.1916D. 


the  same  title,"  it  was  proper  to  bring 
this  in  by  supplemental  bill.  Reeve  v. 
North  Carolina  Land  &  Timber  Co. 
(1905)  72  C.  C.  A.  287,  141  Fed.  821, 
certiorari  denied  in  (1906)  203  U.  S. 
588,  51  L.  ed.  329,  27  Sup.  Ct.  Rep.  776. 

In  Jaques  v.  Hall  (1855)  3  Gray 
(Mass.)  194,  the  court  said,  in  sustaining 
a  supplemental  bill  where  some  title 
was  shown  in  the  original  bill:  "The 
rule  sought  to  be  applied  to  this  case, 
and  one  well  sustained  by  authority,  is 
that  a  bad  title,  set  up  in  the  original 
bill,  cannot  be  aided  by  a  supplemental 
bill,  setting  up  a  new  and  distinct  title. 
.  .  •  .  It  is  where  the  right  to  maintain 
the  original  bill  wholly  fails  that  no  sup- 
plemental bill  as  to  new  matter  can  be 
filed.  But  it  is  not  so  where  the  plain- 
tiff has  subsequently  strengthened  an 
inchoate  title,  as  in  Mutter  v.  Chauvel 
(1828)  5  Russ.  Ch.  (Eng.)  42." 

Jaques  v.  Hall  (Mass.)  supra,  was  fol- 
lowed in  Lowry  v.  Harris  (1867)  12 
Minn.  255,  Gil.  166,  where,  however,  the 
court  held  that  any  objection  was  waived. 

In  Mutter  v.  Chauvel  (Eng.)  supra,  one 
claiming  under  his  father's  will  was  per- 
mitted by  supplemental  bill  to  show  a 
release  from  his  sisters. 

It  was  held  in  Humphreys  v.  Humph- 
reys (1734)  3  P.  W.  Wms.  (Eng.)  349, 
that  the  next  of  kin  suing  for  the  in- 
testate's assets  may  show  by  amended 
bill  that  she  had  taken  out  administra- 
tion since  filing  the  original  bill,  where 
Lord  Chancellor  Talbot,  in  overruling 
the  objection  that  there  was  an  amended, 
and  not  a  supplemental,  bill,  said  that  it 
was  sufficient  that  the  next  of  kin  "had 
now  taken  out  letters  of  administration, 
which,  when  granted,  related  to  the  time 
of  the  death  of  the  intestate,  like  the 
case  where  an  executor,  before  his  prov- 
ing the  will,  brings  a  bill,  yet  his  subse- 
quent proving  the  will  makes  such  bill 
a  good  one,  though  the  probate  be  after 
the  filing  thereof." 

In  Swatzel  v.  Arnold  (1869)  Woolw. 
383,  Fed.  Cas.  No.  13,682,  it  was  held 
that  an  administrator  in  another  juris- 
diction, who  had  brought  an  action  to 
foreclose  a  mortgage,  might  ask  leave  to 
amend,  and,  after  this  had  been  granted, 
might  procure  letters  of  administration 
in  the  jurisdiction,  as  the  defect  was 
not  radical,  he  had  an  interest  in  .the 
matter,  the  payment  to  him  would  have 
been  a  g^od  payment,  but  the  better 
practice  would  have  been  for  him  to  have 
applied  by  supplemental  bill. 

Chancellor  Walworth  expressed  the 
view  that  a  foreign  executor  ought  to  be 
allowed  to  show  that,  since  filing  a  bill, 
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he  had  taken  out  local  letters,  in  Buck 
V.  Buck  (1844)  11  Paige  (N.  Y.)  170, 
where  he  said,  io  dismissing  a  bill  on  an- 
other ground:  "The  taking  out  letters 
testamentary  here,  if  the  bill  was  prop- 
erly filed  by  the  personal  representatives 
of  the  decedent,  was  a  matter  of  form 
merely,  and  the  liberty  to  make  such 
amendment,  and  to  retain  the  ne  exeat, 
would  be  a  proper  exercise  of  judicial 
discretion.  Such  an  amendment  is  an 
exception  to  the  general  rule  that  mat- 
ters arising  after  the  filing  of  the  bill 
are  not  the  proper  subjects  of  amend- 
Hient." 

But  in  Mason  v.  Hartford,  P.  &  F. 
R.  Co.  (1882)  10  Fed.  334,  where  ad- 
ministrators brought  a  bill  of  revivor 
and  it  appeared  they  had  not  been  ap- 
pointed administrators  in  the  jurisdic- 
tion, they  were  not  allowed  to  set  up 
that  they  had  taken  out  local  letters  since 
the  suit  was  brought. 

In  Austin  v.  Jones  (1892)  47  Eaa.  565, 
28  Pac.  621,  it  seems  to  have  been  held 
that  some  title  in  cijectment  may  be  aided 
hy  showing,  by  supplemental  petition, 
perfecting  deeds  and  facts  since  the  com- 
mencement of  the  action. 

In  WilUams  v.  Moorehead  (1885)  33 
Kan.  609,  7  Pac.  226,  the  plaintiff,  be- 
ing in  possession,  but  having,  it  seems, 
no  other  valid  title,  brought  an  action  to 
quiet  title,  and  was  allowed  to  allege  by 
supplemental  petition  a  title  acquired 
since  suit  brought. 

Where  time  is  not  material,  the  plain- 
tiff in  specific  performance,  not  having 
a  title  in  fee,  may  show  a  title  gained 
since  the  bill  was  filed;  i.  e.,  by  act  of 
Parliament  passed  since.  Wynn  v.  Mor- 
gan (1802)  7  Ves.  Jr.  (Eng.)  202. 

An  action  for  specific  performance 
may  be  aided  by  deed  in  confirmation  of 
the  plaintiff's  title,  made  since  the  action 
was  brought,  where  it  is  properj  in  view 
of  all  the  equities.  National  Webster 
Bank  v.  Eldridge  (1874)  115  Mass.  424. 

In  Reformed  Protestant  Dutch  Church 
V,  Mott  (1838)  7  Paige  (N.  T.)  77,  32 
Am.  Dec.  613,  it  was  held  that  "it  is  not 
a  matter  of  course,  however,  to  dismiss 
a  bill  for  specific  performance  merely 
beeause  the  title  was  not  perfect  at  the 
commencement  of  the  suit,  although  that 
may  be  a  sufficient  reason  for  giving 
costs  to  the  defendant,  if  he  has  not 
made  any  unreasonable  objection  to  the 
title.  A  specific  performance  may  be  de- 
creed if  it  appears  by  the  report  of  a 
master  that  a  perfect  title  can  be  made 
to  the  purchaser  at  the  time  of  making 
such  report,  unless  the  purchaser  has 
been  materially  injured  by  the  delay." 
L.R.A.1916D. 


Ooatr*. 

The  only  cases  against  the  general  rule 
seem  to  be  (1)  a  few  cases  considering 
that  it  is  not  controlling  in  equity  (see 
next  subdivision),  (2)  certain  Iowa  cases 
(see  "Iowa  cases")  a  case  in  the  Ohio 
circuit  court  (see  infra,  " — creditors' 
bills"),  and  one  or  two  Kansas  cases. 

The  Kansas  cases  seem  in  the  main 
to  follow  the  rule,  but  in  Shaffer  v. 
School  Dist.  (1899)  8  Kan.  App.  751,  61 
Pac.  759,  it  was  held  that  a  petition  to . 
recover  on  school  district  warrants  may 
be  aided  by  showing  by  supplemental 
petition  an  act  of  the  legislature,  passed 
after  action  brought,  validating  the  issue 
of  the  warrants,  which  had  no  prior  va- 
lidity. The  court  observed  that  there 
was  an  equitable  obligation  on  the  school 
district  for  the  warrants. 

And  in  King  v.  Hyatt  (1893)  51  Kan. 
504,  37  Am.  St.  Rep.  304,  32  Pac.  1105, 
cited  in  the  dissenting  opinion  in  Read- 
EB  V.  Farbis,  the  plaintiff,  suing  to  re- 
cover land,  was  allowed  by  supplemental 
petition  to  set  up  an  after-acquired  title, 
but  it  does  not  appear  whether  or  not 
he  had  any  title  at  all  before  acquiring 
such  title. 
Eqvlty  MMea  foUov  tbe  mie. 

The  general  rule  applies  not  only  in 
law,  but  also  in  equity.  Godfrey  v. 
Tucker  (1863)  33  Beav.  (Eng.)  280,  33 
L.  J.  Ch.  N.  S.  559,  9  Jur.  N.  S.  1188,  9 
L.  T.  N.  S.  359, 12  Week.  Rep.  33;  Atty- 
Gen.  V.  Avon  (1863)  11  Week.  Rep. 
(Eng.)  ,1050,  2  New  Reports,  564,  9  Jur. 
N.  S.  1117;  Tonkin  v.  Lethbridge  (1811) 
G.  Cooper  (Eng.)  43;  Emerson  v.  Hub- 
bard (1888)  34  Fed.  327;  Putney  v. 
Whitmore  (1895)  66  Fed.  385;  Reeve  v. 
North  Carolina  Land  &  Timber  Co. 
(1905)  72  C.  C.  A.  287,  141  Fed.  821; 
Hill  V.  HUl  (1846)  10  Ala.  527;  Vaughan 
V.  Vaughan  (1857)  30  AJa.  329;  Plant- 
ers' &  M.  Mut.  Ins.  Co.  V.  Selma  Sav. 
Bank  (1879)  63  Ala.  585;  Scheerer  v. 
Agee  (1896)  113  Ala.  383,  21  So.  81; 
Morrison  v.  Shuster  (1881)  1  Mackey 
(D.  0.)  190;  Neubert  v.  Massraan  Bros. 
(1896)  37  Fla.  91,  19  So.  625;  Brown- 
back  v.  Keister  (1906)  220  DL  544,  77 
N.  E.  75;  Patten  v.  Stewart  (1865)  24 
Ind.  332;  Birmingham  v.  Lesan  (1885) 
77  Me.  494,  1  Atl.  151;  Bernard  v.  Top- 
litz  (1893)  160  Mass.  162,  39  Am.  St. 
Rep.  465,  35  N.  E.  673;  Nichols  v.  Rogers 
(1885)  139  Mass.  146,  29  N.  E.  377; 
Brown  v.  Bank  of  Mississippi  (1856)  31 
Miss.  464;  Edgar  v.  Clevenger  (1835) 
3  N.  J.  Eq.  258;  Haddow  v.  Lundy  (1874) 
59  N.  T.  320  (as  stating  the  rule) ;  Bani- 
gan  v.  Nyack  (1898)  25  App.  Div.  150, 
49  N.  Y.  Supp.  199;  South  Shore  Trac- 
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tion  Co.  V.  Brookhaven  (1907)  53  Misc. 
392,  102  K.  T.  Supp.  1074;  Morange 
V.  Morange  (1880)  2  Month.  L.  Bull.  (N. 
Y.)  30;  Halsted  v.  Halsted  (1894)  7 
Misc.  23,  27  N.  Y.  Supp.  408;  Gunby  v. 
Ingram  (1910)  57  Wash.  97,  36  L.B.A. 
(N.S.)  232, 106  Pao.  495;  Keeler  v.  Parks 
(1913)  72  Waah.  255,  130  Pac.  Ill; 
Straughan  v.  Hallwood  (1887)  30  W.  Va. 
274,  8  Am.  St.  Rep.  29,  4  S.  E.  394.  See 
also  rerrier  v.  Ferrier  (1843)  4  Edw. 
Ch.  (N.  Y.)  296. 

"If  the  original  bill  is  wholly  defec- 
tive, so  that  no  valid  decree  could  be 
made  thereon,  the  party  cannot,  by  filing 
a  supplemental  bill,  founded  upon  mat- 
ters which  have  subsequently  taken  place, 
sustain  the  proceedings  originally  com- 
menced." Walworth,  Chancellor,  in 
Candler  v.  Pettit  (1828)  1  Paige  (K.  Y.) 
168,  19  Am.  Dec.  399,  where,  however, 
a  supplemental  bill  was  held  proper. 

"We  have  found  no  authority  that  goes 
BO  far  as  to  authorize  a  party  who  has 
no  cause  of  action  at  the  time  of  filing 
his  original  bill,  to  file  a  supplemental 
bill  in  order  to  maintain  his  suit  upon  a 
cause  of  action  that  accrued  after  the 
original  bill  was  filed,  even  though  it 
arose  out  of  the  same  transaction  that 
was  the  subject  of  the  original  bill." 
Pinch  V.  Anthony  (1865)  10  Allen 
(Mass.)  470,  2  Mor.  Min.  Rep.  593, 
where  the  court  allowed  a  supplemental 
bill. 

"If  an  orator  has  no  ease  in  equity 
when  he  brings  his  original  bill,,  he  can- 
not make  one  by  a  supplemental  bill 
setting  up  a  new  cause  of  action."  In- 
ternational Paper  Co.  v.  Bellows  Falls 
Canal  Co.  (1914)  —  Vt.  — ,  90  Atl.  943. 

In  Mellor  v.  Smither  (1902)  52  C.  C. 
A.  64,  114  Fed.  116,  the  court,  in  holding 
a  supplemental  bill  proper,  said:  "The 
correct  decision  of  this  case  turns  on  the 
question  whether  or  not  the  plaintiff,  dt 
the  time  he  filed  his  bill,  had  a  cause  of 
action.  If  he  had  no  cause  of  action, 
then  he  cannot,  by  amendment  or  sup- 
plemental bill,  introduce  a  cause  of  ac- 
tion that  accrued  thereafter,  even  though 
it  arose  out  of  the  same  transaction  that 
was  the  subject  of  the  original  bill." 

In  New  York  Secur.  &  T.  Co.  v.  Lincoln 
Street  R.  Co.  (1896)  74  Ted.  67,  the 
court,  in  holding  a  supplemental  bill 
proper,  said:  "The  question  is  whether 
the  original  bill  set  forth  a  substantial 
cause  of  action;  for  it  is  admitted  by 
counsel  for  complainant  that  if  the  origi- 
nal bill  fails  to  set  up  a  state  of  facts 
justifying  the  relief  sought,  or,  in  other 
words,  fails  to  set  up  a  cause  of  action 
then  existing,  a  supplemental  bill,  based 
L.R.A.1916D. 


upon  facts  occurring  after  the  filing  of 
the  original  bill,  cannot  be  sustained. 

See  also  the  quotation  from  Atty-Gen. 
V.  Avon  (1863)  11  Week.  Rep.  (Eng.) 
1050,  2  New  Reports,  564,  9  Jur.  N".  S. 
1117  (supra,  under  "The  rule"). 

In  Putney  v.  Whitmire  (1895)  66  Fed. 
385,  where  several  parties  filed  a  bill  in 
equity  in  the  United  States  circuit  court, 
each  party's  claim  being  less  than  $2,000, 
and  later  filed  a  supplemental  bill  alin- 
ing that,  since  filing  the  original  bill, 
some  of  the  complainants  bad  assigned  to 
others,  thus  increasing  the  claim  of  the 
latter  to  a  sum  above  the  jurisdictional 
amount,  the  court,  in  holding  that  the 
jurisdictional  defect  had  not  been  cured 
by  the  supplemental  bill,  said :  "The  rule 
is  that  if  an  original  bill  is  defective, 
and  there  is  no  ground  for  proceeding 
upon  it,  it  cannot  be  sustained  by  filing 
a  supplemental  bill  founded  upon  mat- 
ters which  have  subsequently  taken 
place." 

A  premature  action  is  not  aided  by  a 
supplemental  complaint  setting  up  facts 
occurring  since  the  suit  was  brought. 
Gunby  v.  Ingram  (1910)  57  Wash.  97, 
36  L.R.A.(N.S.)  232,  106  Pac.  495  (fore- 
closure) ;  Bernard  v.  Toplite  (1893)  160 
Mass.  162,  39  Am.  St.  Rep.  465,  35  N.  E. 
673  (bill  to  redeem  from  a  mortgage) ; 
Keeler  v.  Parks  (1913)  72  Wash.  255. 
130  Pac.  HI. 

On  a  bill  in  equity  for  the  construc- 
tion of  a  will  by  heirs  against  the  mort- 
gagees of  a  legatee,  where  it  was  held 
that  the  l^atee  took  under  a  condition 
subsequent,  which  he  had  failed  to  per- 
form, the  plaintiffs  could  not  succeed 
without  entry,  and  could  not  show  entry 
since  filing  the  original  bill.  Birming- 
ham v.  Lesan  (1885)  77  Me.  494,  1  Atl. 
151. 

Where  a  will  gave  the  widow  the  right 
to  pick  out  fifteen  slaves,  she  could  not 
maintain  an  action  against  the  heirs  and 
administrators  for  the  fifteen  slaves 
where  she  did  not  pick  them  out  until 
after  the  bringing  of  the  action,  and  en- 
deavored to  set  up  the  matter  by  supple- 
mental bill,  as  the  cause  of  action  did  not 
accrue  until  after  the  suit  was  brought. 
Vaughan  v.  Vaughan  (1857)  30  Ala.  329. 

—  dlToroea. 

A  divorce  a  vinculo  cannot  be  had  on 
acts  of  adultery  committed  since  the  suit 
was  brought.  Ferrier  v.  Ferrier  (1843) 
4  Edw.  Ch.  (N.  Y.)  296,  where  nothing 
is  said  of  any  supplemental  pleading. 

On  the  authority  of  this  ease  the  court 
denied  a  motion  to  file  a  supplemental 
bill  in  the  like  ease  of  Morange  v.  Mo- 
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range  (1880)  2  Month.  L.  BuU.  (N.  T.) 
30. 

In  Halsted  v.  Halsted  (1894)  7  Misc. 
23,  27  N.  Y.  Supp.  408,  it  was  held  that 
"in  an  action  for  divorce  a  Tincolo  matri- 
monii the  plaintLS  cannot  recover  upon 
proof  merely  that  the  defendant  has  com- 
mitted an  act  of  adultery  since  the  action 
was  commenced  (Ferrier  v.  Terrier  (N. 
Y.)  supra),  for  the  obvious  reason  that 
the  adultery  proved  is  not  the  adultery 
alleged  and  complained  of.  Thus,  the 
cause  of  action  assigned  is  unproved. 
The  subsequent  adultery  is  ground  for  a 
new  and  independent  action,  and  leave, 
therefore,  to  set  it  up  by  supplemental 
eomplaint,  should  not  be  granted.  Mil- 
ner  v.  Milner,  2  Edw.  Ch.  (N.  Y.)  114; 
Morange  v.  Morange  (N.  Y.)  supra." 

In  HUl  V.  HiU  (1846)  10  Ala.  527, 
where  a  man  brought  an  action  against 
his  wife  for  divorce  from  bed  and  board 
on  the  ground  of  cruelty,  and  stated  that 
she  had  left  his  house  and  gone  to  the 
state  of  Mississippi,  he  would  not  after- 
wards be  allowed  to  bring  in  a  supple- 
mental bill  asking  for  a  divorce  a  vin- 
culo, charging  a  voluntary  abandonment 
by  the  wife  for  the  space  of  three  years, 
it  appearing  by  the  court's  opinion  that 
this  cause  of  action  did  not  exist  at  the 
time  of  the  filing  of  the  original  bill. 

—  oredltors'  Ulla. 

A  creditor's  bill  is  not  supported  by 
judgment  obtained  as  a  creditor  after  the 
filing  of  the  bill,  he  not  being  a  judgment 
creditor  at  that  time.  Morrison  v.  Shus- 
ter  (1881)  1  Mackey  (D.  0.)  190;  Brown 
V.  Bank  of  Mississippi  (1856)  31  Miss. 
454;  Edgar  v.  Clevenger  (1835)  3  N.  J. 
Eq.  258. 

The  same  is  true  where  no  execution 
had  been  issued  and  returned  before  the 
suit  was  brought.  Neubert  v,  Massman 
Bros.  (1896)  37  Fla,  91,  19  So.  625. 

A  creditors'  bill  which  was  not  good, 
as  it  was  brought  within  six  months  from 
the  judgment,  and  no  elegit  had  been. is- 
sued, could  not  be  supported  by  amend- 
ment showing  a  mortgage  acquired  pend- 
ing the  suit.  Godfrey  v.  Tucker  (1863) 
33  Beav.  (Eng.)  280,  33  L.  J.  Ch.  N.  S. 
559,  9  Jur.  N.  S.  1188,  9  L.  T.  N.  S.  359, 
12  Week.  Rep.  33. 

In  Banigan  v.  Nyack  (1898)  25  App. 
Div.  150,  49  N.  Y.  Supp.  199,  it  was  held 
that  a  receiver  in  supplemental  proceed- 
ings, suing  before  execution,  could  not 
set  up  later  executions  on  judgments  in 
favor  of  third  parties  on  which  he  was 
also  appointed  receiver. 

But  there  may  be  equity  in  the  origi- 
nal bill  although  there  had  not  been 
L.R.A.1916D. 


judgment  and  execution  at  law.  Thus, 
complainant,  pending  a  suit  at  law 
against  the  defendant,  brought  a  bill 
against  him,  praying  an  injunction  and 
ne  exeat,  and  he  was  allowed  to  show  a 
later  judgment  and  execution  at  law,  as 
the  original  bill  was  sustainable  on  the 
gpround  that  the  bail  had  become  in- 
solvent, and  this  was  sufiScient  for  the 
ne  exeat.  Candler  v.  Pettit  (1838)  1 
Paige  (N,  Y.)  168, 19  Am.  Dec.  399. 

It  has  been  held  in  two  cases  in  Ohio 
and  one  in  New  York,  that  the  reversal 
of  the  judgment  in  the  case  at  law  on 
which  a  creditors'  bill  rests,  and  a  subse- 
quent new  judgment  for  the  plaintiff  at 
law,  may  be  set  up  by  supplemental  bill. 
Stod4wd  V.  Myers  (1837)  8  Ohio,  203; 
Qibbon  v.  Dougherty  (1859)  10  Ohio  St. 
365;  Merrihew  v.  Kingsbury  (1912)  150 
App.  Div.  40,  134  K.  Y.  Supp.  452.  The 
Ohio  cases  do  not  seem  to  consider  this 
as  any  infringement  of  the  general  rule, 
while  the  New  York  case  puts  its  decision 
on  the  ground  that  the  rule  is  not  eoD" 
trolling  in  equity.  (For  a  fuller  state- 
ment of  the  New  York  ease,  see  infra, 
under  "-—view  that  rule  is  not  oontroUing 
in  equity.") 

In  Stoddard  v.  Myers  (QMo)  supra, 
the  court  said :  "It  is  assumed  that  when 
the  right  to  recover,  in  the  bill  in  equity, 
was  taken  away  by  the  reversal  of  the 
judgment,  the  suit  ceased  to  be  pending, 
so  far  as  to  bind  the  property.  We  are 
not  satisfied  that  this  position  is  a  sound 
one.  No  such  distinction  is  to  be  found 
in  the  books.  But  the  doctrine  seems 
plain  that  by  the  institution  of  a  suit, 
the  subject  of  litigation  is  placed  beyond 
the  power  of  the  parties  to  it ;  that  whilst 
the  suit  continues  in  court,  it  holds  the 
property  to  respond  to  the  final  judgment 
or  decree.  This  suit,  instituted  in  1831, 
was  r^ularly  continued  until  the  final 
decree  in  1835.  The  supplemental  bill 
was  engrafted  into  the  original  bill,  and 
became  identified  with  it.  The  whole  was 
a  lis  pendens,  effectually  preventing  an 
intermediate  alienation." 

In  Qibbon  v.  Dougherty  (Ohio)  supra, 
the  court  said:  "The  subject-matter  of 
the  suit  and  the  parties  in  the  action,  as 
well  as  the  object  of  the  suit,  all  con- 
tinned  to  be  before  the  court.  The  sub- 
stantial object  was  the  payment  of  the 
debt  of  the  judgment  debtor ;  and  th%  re- 
versal of  that  judgment  for  an  irregular- 
ity was  in  no  sense  an  intimation  of  its- 
payment,  or  a  relinquishment  of  the 
claim  of  the  plaintiff  to  enforce  its  pay- 
ment in  the  manner  and  by  means  ex- 
pressed in  the  petition.  The  law,  which 
never  requires  a  vain  thing,  would  not, 
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therefore,  require  a  plaintiff,  after  hav- 
ing the  irregularity  in  the  judgment 
cured  by  a  new  judgment  expressing  the 
same  debt,  [to]  incur  the  delay  and  ex- 
pense of  dismissing  the  suit  and  com- 
mencing de  novo,  when  the  entire  pro- 
ceeding could  be  perfected  by  a  supple- 
mental petition." 

Contrary  to  the  general  rule  it  was 
held  -in  Scofleld  v.  Excelsior  Oil  Co. 
(1905)  27  Ohio  C.  C.  347,  that  a  petition 
by  a  creditor  of  a  corporation  allied 
to  be  insolvent,  which  is  bad  as  not  stat- 
ing a  judgment  and  execution  against  the 
company,  may  be  aided  by  a  supple- 
mental petition  showing  such  a  judgment 
and  execution  since  the  suit  was  brought. 
The  court  does  not  refer  to  the  rule  nor 
to  any  distinction  between  law  and  equi- 
ty in  the  matter. 

—▼lew  that  rvle  ia  not  coatrolUnc  in 
equity. 

There  are  a  few  cases  which  take  the 
view  that  in  equity  the  rule  is  not  con- 
trolling. Woodbridge  v.  Pratt  &  W.  Co. 
(1897)  69  Oonn.  304,  37  Atl.  688;  Butler 
V.  Butler  (1823)  4  Ldtt.  (Ky.)  202;  Mer- 
rihew  v.  Kingsbury  (1912)  150  App.  Div. 
40,  134  N.  y.  Supp.  452. 

In  Woodbridge  v.  Pratt  &  W.  Co. 
(Conn.)  supra,  the  court,  in  holding  that 
the  plaintiff  could  recover  in  an  equity 
action  for  an  accounting  prematurely 
brought,  said:  "An  action  at  law  can 
only  be  supported  on  the  facts  existing 
when  it  was  first  brought.  It  rests  on  the 
charge  of  a  breach  of  duty,  for  which,  at 
common  law,  the  defendant  was  liable 
to  immediate  arrest  and  imprisonment. 
In  such  a  proceeding,  if  it  appears  that 
the  plaintiff  had  suffered  no  wrong  which 
would  support  his  suit,  when  the  process 
was  served,  there  can  be  no  recovery. 
Equitable  proceedings  rest  upon  different 
foundations,  and  in  them  the  parties  can 
always  rely  on  new  matter,  if  properly 
pleaded.  The  plaintiff  asked  for  both 
legal  and  equitable  relief,  but  the  latter 
only  was  awarded  him  by  the  judgment. 
Had  he  put  the  allegations  of  the  fourth 
or  fifth  count  in  the  shape  of  a  supple- 
mental complaint,  the  accounting  ordered 
would  have  been  entirely  proper.  His 
failure  to  present  his  cause  of  action  in 
that  form  cannot  invalidate  the  judgment 
unless  the  defendant  was  injuriously  af- 
fected by  it.  Gen.  Stat.  §  1135.  Nothing 
appears  upon  the  record  to  indicate  that 
such  can  have  been  the  result.  It  had 
full  opportunity,  under  the  pleadings  as 
they  stood,  to  offer  all  testimony  and 
present  all  claims  of  which  it  could  have 
availed  itself  upon  a  trial  under  a  snp- 
L.R.A.1916D. 


plemental  complaint."  The  court '  does 
not  cite  any  authority  for  the  view  that 
the  rule  is  not  controlling  in  equity. 

In  Butler  v.  Butler  (1823)  4  Litt. 
(Ky.)  202,  an  action  for  alimony  on  the 
g^round  of  abandonment  when,  at  the  time 
of  suit  brought,  the  necessary  year  of 
abandonment  had  not  expired,  but  it  did 
expire  before  the  decree,  the  court,  in 
intimating  that  this  fact  might  have  been 
set  up  by  new  pleading,  said,  though  it 
was  not  necessary  to  the  result:  **It 
will  be  admitted  that  the  trial  of  an 
issue,  in  a  court  of  common  law,  deter- 
mines upon  the  controversy  as  it  stood 
at  the  commencement  of  the  action,  ex- 
cept such  issues  as  are  formed  on  the 
plea  of  puis  darreign  continuance;  and 
that  if  there  was,  at  the  commencement 
of  suit,  no  cause  of  action,  it  is  fatal, 
however  strong  it  may  have  become 
afterwards.  But  the  rule  in  a  court  of 
equity  is  somewhat  different.  The  chan- 
cellor is  not  tied  down  to  such  strictness 
as  to  refuse  relief  in  all  cases  where  the 
bill  was  filed  prematurely.  Redress  may 
sometimes  be  given  in  such  case,  and  the 
costs  of  the  suit  may  be  imposed  upon 
the  complainant,  which  accrued  before 
the  cause  of  complaint  had  arrived  at 
maturity,  as  a  penalty  upon  his  haste." 
The  court  does  not  support  its  view  with 
any  authority. 

In  Merrihew  v.  Kingsbury  (1912)  150 
App.  Div.  40,  134  N.  Y.  Supp.  452,  re- 
ferred to  supra  under  '' — creditors'  bills," 
the  court  allowed  a  supplemental  com- 
plaint where,  as  it  states  the  case,  "the 
plaintiff  obtained  a  judgment  against  de- 
fendant Parrott,  and  issued  execution, 
which  was  returned  unsatisfied,  where- 
upon the  present  action  was  brought  in 
the  nature  of  a  creditors'  bill,  to  set  aside 
a  conveyance  of  land  made  by  her  to 
appellant  Eling^bury,  and  by  him  trans- 
ferred to  the  other  defendants,  in  alleged 
fraud  of  the  plaintiff's  rights.  There- 
after the  judgment  obtained  against  Par- 
rott was  set  aside  and  the  cause  retried, 
resulting  in  another  judgment  for  a  simi- 
lar amount  except  for  increased  interest. 
The  plaintiff  issued  an  execution  upon 
this  latter  judgment,  which  was  returned 
unsatisfied,  and  then  moved  to  be  allowed 
to  file  a  supplemental  complaint,  alleging 
the  recovery  of  the  second  judgment  and 
the  issuance  and  return  of  execution  un- 
satisfied thereon."  The  court  said:  "If 
the  action  were  one  at  law  it  would  have 
been  improper  to  allow  a  supplemental 
pleading  setting  forth  acts  subsequent  to 
the  commencement  of  the  action  for 
which  an  independent  action  might  hav« 
'  been  brought.    John  D.  Park  &  Sons  Co. 
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V.  Hubbard  (1910)  198  N.  Y.  136,  91  N. 
£.  261.  The  action,  however,  isin  equity, 
where  full  relief  may  be  given  up  to  the 
time  of  trial.  .  .  .  Nor  will  such  ap- 
plieationa  be  denied  on  the  theory  that  a 
eaose  of  action  is  not  stated  in  the  origi- 
nal pleading,  not  only  because  the  amend- 
ment may  cure  that  defect,  but  because 
the  pleading  should  not  be  tested  on  such 
a  motion.  Brewster  v.  F.  G.  Brewster 
Co.  138  App.  Div.  139,  122  N,  Y.  Supp. 
1019."  Brewster  v.  F.  Q.  Brewster  Co. 
is  not  an  authority  for  the  proposition 
that  the  supplement  may  cure  a  pleading 
which  does  not  state  a  cause  of  action. 
It  was  there  said:  "Unless  the  insuf- 
ficiency of  the  orig^inal  pleading  has  been 
authoritatively  adjudicated,  the  motion 
for  leave  to  serve  the  supplemental  plead- 
ing will  neither  be  denied  on  the  theory 
that  a  cause  of  action  is  not  stated  in 
the  original  pleading,  nor  on  the  theory 
that  it  will  be  of  no  avail,  for  those  ques- 
tions should  be  left  to  be  decided  on  de- 
murrer, or  on  motion  for  judgment  on  the 
pleadings,  or  on  the  trial,  whereby  the 
party  desiring  to  interpose  the  pleading 
will  be  afforded  a  clear  legal  right  to 
review  any  adverse  decision  or  ruling." 

Iowa. 

In  Iowa,  with  one  or  two  exceptions, 
the  rule  is  not  regarded. 

Upon  an  action  to  reform  a  marine  in- 
surance 'policy  and  for  a  loss  incurred,  it 
was  held  that  the  petition  gave  the  court 
jurisdiction,  and  therefore,  although  the 
action  was  brought  within  sixty  days 
from  the  time  of  loss,  whereas,  by  the 
policy,  the  company  was  not  held  to  pay 
a  loss  until  after  sixty  days,  the  plain- 
tiff might,  by  supplemental  bill,  show 
that  the  sixty  days  had  expired.  Frank- 
lin Ins.  Co.  V.  McCrea  (1854)  4  G.  Greene 
(Iowa)  229. 

Where  the  defendant  set  up  that  notes 
sued  on  were  not  to  become  due  and 
payable  until  he  was  released  as  in- 
dorser  on  certain  notes  given  by  the 
plaintiff,  it  was  held  that  the  pladntiff 
might  show  by  supplemental  complaint 
that,  since  the  commencement  of  the  suit, 
the  plaintiff  had  paid  off  the  notes  on 
which  the  defendant  was  indorser,  as  the 
original  cause  of  action  was  not  on  the 
release,  but  on  the  notes.  Davenport  v. 
Mitchell  (1863)  15  Iowa,  194. 

In  Dennison  v.  Soper  (1871)  33  Iowa, 
183,  while  there  is  no  mention  of  a  sup- 
plemental pleading,  the  court  held  that  a 
surety  on  a  note,  who,  before  its  ma- 
turity, brought  an  action  alleging  that 
the  other  makers  had  disposed  in  part  of 
their  property,  and  were  attempting  to 
L.R.A.1916D. 


dispose  of  the  balance,  with  intent  to 
defraud  their  creditors,  could  not  show 
that,  since  the  bringing  of  the  action,  he 
had  paid  the  note. 

In  Bloom  v.  State  Ins.  Co.  (1895)  94 
Iowa,  359,  62  N.  W.  810,  the  plaintiff 
sued  on  a  policy  of  fire  insurance,  the 
premium  note  not  having  been  paid  at 
the  time  of  the  fire,  but  having  been 
collected  by  the  company  thereafter  and 
after  the  suit  was  brought.  The  court 
apparently  considered  that  the  company 
had  waived- the  objection  as  to  time  of 
payment,  and  said:  "A  point  is  made 
that  the  payment  of  the  note  was  made 
after  the  action  was  commenced,  and  that 
if  no  right  of  action  existed  when  the 
suit  was  commenced  the  plaintiff  should 
fail.  It  appears  from  the  abstract  that 
the  plaintiff  filed  a  substituted  petition 
on  the  16th  day  of  February,  1893,  and 
that  the  defendant  filed  its  answer  on 
the  18th  day  of  April,  1893.  Both  of 
these  pleadings  were  filed  some  time  after 
the  premium  note  was  fully  paid.  So  far 
as  the  petition  was  based  upon  the  com- 
plete payment  of  the  premium,  it  was  in 
the  nature  of  a  supplemental  pleading." 

In  Zalesky  v.  Home  Ins.  Co*  (1897) 
102  Iowa,  613,  71  N.  W.  566,  where,  un- 
der the  fire  insurance  policy  sued  on, 
an  appraisement  was  a  condition  preced- 
ent to  the  bringing  of  a  suit  on  the  pol- 
icy, it  was  held  that  a  demand  for,  or 
acquiescence  in  an  appraisement  after 
suit  was  brought  should  not  be  set  up  by 
supplemental  bill. 

In  Little  v.  Pottawattamie  Comity 
(1904)  127  Iowa,  376,  101  N.  W.  752, 
where  the  statute  provided  that  "no  ac- 
tion shall  be  brought  against  any  county 
on  an  unliquidated  demand  until  the 
same  shall  be  presented  to  such  board 
[of  supervisors]  and  payment  demanded 
and  refused  or  neglected,"  it  was  held 
that  the  plaintiff  might  by  supplemental 
petition  set  up  a  demand  and  refusal 
subsequent  to  suit  brought.  The  court 
said,  inter  alia:  "Action  having  been 
prematurely  brought,  the  plaintiff  should 
be  allowed,  after  presenting  his  claim, 
and  being  met  with  a  refusal  to  pay,  to 
file  an  amendment  or  supplement  to  his 
petition,  reciting  the  facts,  and,  after 
paying  or  offering  to  pay  the  costs  down 
to  the  time  the  payment  was  refused,  be 
permitted  to  proceed  with  the  case. 
.  .  .  The  only  discordant  note,  if  there 
be  any,  is  Zalesky  v.  Home  Ins.  Co. 
(Iowa)  supra.  But  in  that  case  the 
plaintiff  had  no  cause  of  action  for  more 
than  nominal  damages  until  ascertained 
by  an  appraisement,  and  it  was  held  that 
as  he  had,  by  reason  of  a  contract  he- 
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tween  th«  parties,  stipulated  that  no  suit 
should  be  brought  until  an  appraisement 
was  made,  and  then  only  for  the  amount 
of  the  appraisement,  he  could  not,  by 
supplemental  petition,  show  that  after 
the  bringing  of  the  original  action  he  had 
made  a  demand  for  an  appraisement. 
The  case  was  decided  wholly  on  the  con- 
tract limitations  made  by  the  parties,  and 
the  statutes  relied  upon  by  plaintiff  here- 
in, as  well  as  by  plaintiff  in  that  case, 
with  reference  to  the  filing  of  amended 
or  supplemental  petitions,  were  held  not 
applicable.  Moreover,  the  plaintiff  in 
that  case  did  not  file  a  supplemental 
petition,  as  we  understand  it.  He  asked 
for  a-  continuance  of  the  case,  that  he 
might  make  demand  for  an  appraise- 
ment; and  the  trial  court — erroneously, 
as  we  held — granted  his  request.  This 
for  the  plain  reason  that  a  plaintiff  can- 
not ask  a  delay  of  his  suit  that  he  may 
either  perfect  or  create  a  substantial 
cause  of  action.  What  was  said  in  the 
case  must  be  construed  with  reference 
to  the  facts  involved.  True,  after  the 
continuance  was  granted  in  that  case,  a 
supplemental  petition  was  filed;  but  it 
was  the  order  granting  the  continuance 
in  the  case  for  the  purpose  of  maturing 
or  creating  the  cause  of  action  which 
was  the  controlling  feature." 

In  Gribben  v.  Clement  (1909)  141 
Iowa,  144,  133  Am.  St.  Rep.  157,  119 
N.  W.  596,  the  plaintiff  brought  an  ac- 
tion on  a  note  and  mortgage,  given  to  se- 
cure him  as  surety  for  the  defendant, 
before  he  had  paid  the  principal's  debtj 
and  later  paid  it  and  set  this  up  in  a 
supplemental  pleading  and  succeeded. 
The  court,  in  afiSrming  the  judgment, 
pointed  out  that  while,  at  the  time  of 
suit  brought,  the-  debt  bad  not  been 
paid,  the  plaintiff  had  authorized  the 
bank  which  held  it  and  where  he  had  an 
account  to  pay  it  and  charge  it  to  his 
account,  but  further  stated:  "The  old 
mle  which  required  an  action  to  be 
abated,  merely  because  prematurely 
brought,  has  been  borne  down  by  the 
trend  of  modern  decisions.  Under  the 
later  decisions,  if  the  plaintiff's  cause  of 
action  is  complete  and  mature  before  it 
comes  to  a  hearing,  he  will  ordinarily  be 
■permitted  to  try  it  out  on  its  merits.  If 
the  action  was  prematurely  brought,  the 
court  has  full  power  to  impose  proper 
terms  upon  the  plaintiff  for  the  full 
protection  of  the  defendant.  The  usual 
terms  imposed  are  that  plaintiff  be  re- 
quired to  pay  all  costs  incurred  prior  to 
the  maturity  of  his  cause  of  action.  If 
other  terms  ought  in  justice  to  be  im- 
posed, the  court  has  plenary  power  in 
L.R.A.1fll6D. 


the  matter.  The  rule  is  to  permit  a  sup- 
plemental peition  to  be  filed  and  to  al- 
low the  case  to  proceed.  See  Little  v. 
Pottawattamie  County  (1904)  127  Iowa, 
381,  101  N.  W.  752;  Bloom  v.  State  Ins. 
Co.  (1895)  94  Iowa,  359,  62  N.  W.  810." 
The  court  distinguished  the  cases  of 
Dennison  v.  Soper  (1871)  33  Iowa,  183, 
and  Zaiesky  v.  Home  Ins.  Co.  (1897)  102 
Iowa,  621,  71  N.  W.  566,  but  did  not 
seem  to  approve  the  Dennison  Case. 

Mlacellaneona. 

Where  the  defendant,  in  an  action 
for  contribution  on  a  joint  account  of 
the  parties  with  a  broker,  claimed  that 
there  was  a  balance  still  due  on  the 
joint  account,  and  that  the  action  would 
not  lie  until  this  was  paid  or  the  plain- 
tiff deducted  it,  the  court  said:  "As- 
suming that  to  have  been  the  situation 
when  the  bill  was  filed  in  July,  1894,  it 
would  seem  that  the  statute  of  limita- 
tions has  long  since  run  against  the 
brokers,  and  on  the  report  the  brokers 
must  bie  taken  to  have  acquiesced  in 
that  as  the  practical  ending  of  all  claims 
or  their  part,  and  the  action  can  now  be 
maintained.  That  an  action  may  be 
maintained  if  outstanding  debts  due  the 
partnership  are  barred,  see  Williams  v. 
Henshaw  (1832)  12  Pick,  (llus.)  380, 
23  Am.  Dec.  614.  A  fact  occurring  aft- 
er the  filing  of  the  bill  which  makes 
good  the  plaintiff's  cause  of  action  may 
be  set  up  by  amendment.  Chancerv 
Rule  25."  Hill  v.  Fuller  (1905)  188 
Mass.  195,  74  N.  E.  361. 

In  Rogers  v.  Davenport  (1880)  11  Re- 
porter, 167,  mem.  also  reported  in  23 
Hun  (N.  Y.)  363,  where,  in  an  action  on 
a  jndgment  of  another  state,  the  answer 
alleged  that  the  appearance  of  the  at- 
torney in  the  other  state  was  unauthor- 
ized, it  was  held  that  the  plaintiff  was 
properly  allowed  to  serve  a  supplemen- 
tal complaint  upon  the  promissory  note 
on  which  the  judgement  was  obtained, 
but  that  the  defendant  should  have  been 
allowed  the  taxable  costs  of  his  defense 
if  he  wished  to  allow  judgment  to  be 
entered  on  the  note. 

In  an  action  against  officers  for  seis- 
ure  of  merchandize,  the  defense  was 
that  the  property  was  taken  by  attach- 
ment as  the  property  of  a  third  person, 
to  which  the  plaintiff  replied  by  general 
denial,  and  later  the  attachment  was  dis- 
charged on  the  ground  that  the  alleged 
causes  were  xintrue,  and  it  was  held 
proper  for  the  plaintiff,  by  amended  re- 
ply, to  set  up  the  discharge.  Simpson 
V.  Voss  (1884)  31  Kan.  227,  1  Pac.  601, 
where  the  court  said :    "The  discharge  of 
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the  attachment  related  back  to  the  is- 
suance  of  the  order  of  attachment,  and 
swept  away  t'ue  defense  that,  by  vii'tue 
of  the  attachment  proceedings,,  the  de- 
fendants below  officially  took  posses- 
sion of  the  property  claimed.  After  the 
attachment  was  dissolved,  they  -could 
not  justify  thereunder." 

In  Fahs  y.  Roberta  (1870)  54  111.  192, 
an  action  was  brought  to  enjoin  the 
sheriff  from  selling  certain  property  un- 
der execution  as  not  the  subject  of  levy, 
and  it  was  held  that  it  might  not  be 
shown  by  supplemental  bill  that  the 
judgment  on  which  the  execution  rested 
bad  been  reversed  since  bringing  the  in- 
junction suit.  The  ground  of  the  deci- 
sion probably  is  that  the  reversal  of  the 
jndgment  was  not  germane  to  the  in- 
junction suit.  The  court,  however,  ap- 
pai-eutly  states  that  there  was  no  ground 
for  the  injunction  originally,  although 
it  also  shows  that  of  the  three  kinds  of 
property  levied  on,  two  kinds  were  ex- 
empt from  levy. 

Where  the  plaintiff,  after  bringing  an 
action  of  infringement  of  a  patent,  was 
enjoined   from   proceeding   against   the 


customers  of  a  certain  person,  of  whom 
the  defendant  was  one,  it  was  proper  by 
supplemental  bill  to  set  up  the  eventu- 
al success  of  the  plaintiff  in  said  in- 
junction suit.  Kryptok  Co.  v.  Hauss- 
mann  &  Co.  (1914)  216  Fed.  267. 

State  ex  rel.  Dawson  v.  Chici^^o,  B. 
&  Q.  R.  Co.  (1911)  85  Kan.  649, 118  Pac. 
872,  is  BufiQciently  referred  to  in  the 
dissenting  opinion  in  Reiaser  v.  Farriss, 
ante,  672.  It  will  be  noticed  that  the  ac- 
tion was  held  not  premature. 

Smith  V.  Smith  (1879)  22  Eao.  699, 
also  is  sufficiently  referred  to  in  such 
dissenting  opinion. 

The  holding  ascribed  in  the  dissent- 
ing opinion  to  Brown  v.  Stuart  (1913) 
90  Kan.  302, 133  Pac.  725,  w^  in  a  case 
where  it  was  held  that  the  court  had 
jurisdiction  before  the  after-occurring 
facts. 

Orton  V.  Noonan  (1872)  .29  Wis.  541, 
cited  in  the  opinion  in  Readkb  v.  Fak-. 
RIS8  ante,  672,  related  to  a  supplemental 
answer,  as  did  Halfmoon  Bridge  Co.  v. 
Canal  Board  (1914)  213  K.  Y.  160,  107 
N.  £.  344,  cited  in  the  dissenting  opin- 
ion. B.  B.  B. 


UNITED  STATES  SUPREME  COtJRT. 

TE.\XKSSEE  COAL,  IRON,  &  RAILROAD 
COMPANY,  Plff.  in  Krr., 

V. 

WILEY  GEORGE. 

(203  U.  S.  354,  58  L.  ed.  907,  34  Sup.  Ct. 
Rep.  587.) 

Statutes  —  full  faith  and  credit  —  venue 
of  transitory  action. 

'ih«''4^orcement  by  the  Georgia  courts 
of  th«  nSts,  of  action  given  by  Ala.  Code, 
9  SSn^ijU^a  (wrvant  against  the  master,  for 
injui-ies  o«ca8ioQe4,by  defeotive  machinery, 
does  not  deny  luIK  jaMjk  mm)  credit  to  the 
provision  of  S  6116  of  Itet  Code,  that  "all 
actions  under  S  3910  mui«^%  broiuht  in  a 
court  of  eoa^Mtent  jurisdictiHa  within  the 
itate  at  Alatawm,  and  not  elswhere." 
for  other  cnaet,  aee  Conflict  of^M*,  U.  in 

Dig.  ISS  iV.  U.  •  V 

(Mr.  Justice  Holmes  dlaaen%£)i^ 
(AprU  13,  1914.)        .-'^ 

Note.  — As  to  extraterritorial  effect  of 
•tatute  limiting  jurisdiction  in  which  ac- 
tion may  be  brought,  see  annotation  follow- 
ing this  cas^  post,  688. 

For  validity  of  provision  in  contract  as 
to  place  where  action  must  be  brought,  see 
annotation  followiDg  Nashua  River  Paper 
Co.  V.  Hammermill  Paper  Co.  post,  094. 
Ut.A.1916D. 


ERROR  to  the  Court  of  Appeals  of  the 
State  of  Georgia  to  review  a  judgment 
which  afRrmed  a  judgment  of  the  City  Court 
of  Atlanta  in  favor  of  plaintiff  in  an  action 
founded  on  a  provision  of  the  Alabama  Code 
giving  a  right  of  action  to  a  servant  against 
the  master  for  injuries  occasioned  by  de- 
fective machinery.    Affirmed. 

The  facts  are  stated  in  the  opinion. 
Mr.  Alexander  W.  Smith,  for  plaintiff 
in  error: 

The  condition  or  limitation  put  upon  a 
right  of  action  created  by  statute,  and  not 
existing  at  common  law,  inheres  in  the 
right  itself,  and  follows  it  into  other  juris- 
dictions. 

Galveston,  E.  k  S.  A.  B.  Co.  v.  Wallace, 
223  U.  S.  481,  490,  56  L.  ed.  516,  522,  32 
Sup.  Ct.  Rep.  205;  The  Harrisburg,  119 
U.  S.  199,  30  L.  ed.  368,  7  Sup.  Ct.  Rep. 
140;  Davis  v.  Mills,  194  U.  S.  461,  464, 
48  L.  ed.  1067,  1070,  24  Sup.  Ct.  Rep.  692; 
Munos  V.  Southern  P.  Co.  2  C.  C.  A.  163, 
2  U.  S.  App.  222,  61  Fed.  188;  Stem  v. 
La  Compagnie  General  Transatlantique,  110 
Fed.  996;  The  Edna,  188  Fed.  206;  United 
States  use  of  Gibson  Lumber  Co.  v.  Boomer, 
106  C.  C.  A.  164,  183  Fed.  726;  Coyne  v. 
"    rn  P.  R.  Co.  156  Fed.  683. 

a  condition  or  limitation  need  not 
ntained    in    the    same    statute.      It 
ites  the   same  way  if   it  be  specially 
'  ed  to  snch  a  statutory  right  of  ac- 
tiotf  subsequently  and  in  a  different  statute. 
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Davis  V.  Mills,  194  V.  S.  451,  454.  48  L. 
ed.  1067,  1070,  24  Sup.  Ct.  Rep.  692. 

Tile  dourts  of  the  United  States  take  judi- 
cial notice  of  the  public  laws  of  each  state 
of  the  Union. 

Mills  V.  Green,  159  U.  S.  651,  657,  40 
L.  ed.  293,  295,  16  Sup.  Ct.  Rep.  132. 

Where  a  limitation  to  local  courts  was 
aSixed  to  a  cause  of  action  existing  at  the 
common  law,  and  independently  of  the 
statute  affixing  it,  the  limitation  was  dis- 
regarded in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Sowers,  213  U.  S.  55,  63  L.  ed.  695,  29 
Sup.  Ct.  Rep.  397.  A  well-defined  distinc- 
tion exists  between  cases  based  on  common- 
law  liability  and  those  depending  on  statu- 
tory rules  of  liability. 

Charleston  &  W.  C.  R.  Co.  v.  Miller,  113 
Ga.  15,  38  S.  £.  338;  Chicago,  M.  &  St.  P. 
R.  Co.  V.  Ross,  112  U.  S.  377,  382,  28  L. 
ed.  787,  789,  6  Sup.  Ct.  Rep.  184;  Missouri 
P.  R.  Co.  V.  Mackey,  127  U.  S.  205,  32  L. 
ed.  107,  8  Sup.  Ct.  Rep.  1161;  Baltimore 
&  O.  R.  Co.  V.  Baugh,  149  U.  S.  368,  378, 
379,  37  L.  ed.  772,  777,  778,  13  Sup.  Ct. 
Rep.  914;  Missouri  P.  R.  Co.  v.  Castle,  224 
r.  S.  541,  56  L.  ed.  875,  32  Sup.  Ct.  Rep. 
606;  Employer's  Liability  Cases  (Howard 
v.  Illinois  C.  R.  Co.)  207  U.  8.  463.  537, 
52  L.  ed.  297.  326,  28  Sup.  Ct.  Rep.  141; 
Second  Employers'  Liability  Cases  (Mon- 
dou  V.  New  York,  N.  H.  4  H.  R.  Co.)  223 
U.  S.  1,  49,  56  L.  ed.  327,  345,  38  L.R.A. 
(N.  S.)  44,  32  Sup.  Ct.  Rep.  169,  1  N.  C. 
C.  A.  875;  Mobile  &  B.  R.  Co.  v.  Holborn, 
84  Ala,.  133,  4  So.  146,  13  Am.  Neg.  Cas. 
125. 

p  "Interstate  venue,"  or  venue  as  between 
different  countries,  is  jurisdictional.  "Mu- 
nicipal venue,"  or  venue  as  between  different 
places  in  the  same  jurisdiction,  as  a  rule 
has  to  do  with  procedure  merely. 
'  Ellenwood  v.  Marietta  Chair  Co.  158  U. 
S.  105,  108,  30  L.  ed.  913,  914,  15  Sup.  Ct. 
Rep.  771;  Companhia  de  Mocambique  v. 
British  South  Africa  Co.  [1892]  2  Q.  B. 
358,  61  L.  J.  Q.  B.  N.  S.  663,  66  L.  T.  N.  S. 
773,  40  Week.  Rep.  650. 

There  is  a  profound  distinction  between 
the  existence  of  jurisdiction  in  a  given 
court  and  its  proper  exercise  in  a  given  case 
therein. 

Smith  V.  McKay, .  161  U.  8.  355,  358, 
40  I*  ed.  731,  732,  16  Sup.  Ct.  Rep.  490; 
Louisville  Trust  Co.  v.  Knott,  191  U.  8. 
225,  233,  48  L.  ed.  159,  162,  24  Sup.  Ct. 
Rep.  119;  United  States  v.  Larkin,  208 
U.  S.  333,  338,  52  L.  ed.  517,  519,  28  Sup. 
Ct.  Rep.  417;  Fore  River  Shipbuilding  Co. 
T.  Hagg,  219  U.  S.  175,  55  L.  ed.  16SJj|l 
Sup.  Ct.  Rep.  185;  Van  Fleet,  Colla.t4pl 
Attack,  chap.  4. 

Whenever  a  right  of  action  has  become 
fixed  and  a  legal  liability  incurred,  that 
L.R.A.1916D. 


right  of  action  may  be  pursued  and  that 
liability  enforced  in  any  court  of  competent 
jurisdiction. 

Dennick  v.  Central  R.  Co.  103  U.  S.  11, 
18,  26  L.  ed.  439,  441 ;  Texas  A  P.  R.  Co. 
V.  Cox,  145  U.  S.  593,  36  L.  ed.  829,  12 
Sup.  Ct.  Rep.  90S;  Stewart  v.  Baltimore 
4  0.  R.  Co.  168  U.  8;  446,  42  L.  ed.  .537, 
18  Sup.  Ct.Rep.  105;  Whitman  v.  National 
Bank,  176  U.  S.  559,  "44  L.  ed.  587,  20  Sup. 
Ct.  Rep.  477. 

The  principle  involved  is  closely  analo- 
gous to  that  found  in  the  decisions  relative 
to  the  enforcement  of  "death  statutes"  en- 
acted in  one  state  and  invoked  in  another. 
All  restrictions  and  limitations  therein 
foimd  are  enforced  everywhere. 

Slater  v.  Mexico  Nat.  R.  Co.  194  U.  S. 
120,  126,  48  L.  ed.  900,  902,  24  Sup.  Ct. 
Rep.  .581;  Chambers  v.  Baltimore  4  O.  B. 
Co.  207  U.  8.  142,  52  L.  ed.  143,  28  Sup 
Ct.  Rep.  34. 

So,  also,  it  is  analogous  to  the  application 
of  statutes  of  limitations  of  the  locus  in 
the  forum. 

Davis  v.  Mills,  194  U.  8.  451,  467,  48 
L.  ed.  1067,  1071,  24  Sup.  Ct.  Rep.  692; 
Selma,  R.  4  D.  R.  Co.  v.  Lacey,  49  Ga. 
106. 

So,  also,  it  is  analogous  to  the  question 
of  statutory  venue  of  suits  under  the  act 
of  Congress  authorizing  actions  on  con- 
tractor's bonds  in  government  work. 

Davidson  Bros.  Marble  Co.  v.  United 
States,  213  U.  S.  10,  16,  53  L.  ed.  675, 
677,  29  Sup.  Ct.  Rep.  324;  United  States 
use  of  Gibson  Lumber  Co.  v.  Boomer,  106 
C.  C.  A.  164,  183  Fed.  726;  United  States 
v.  Congress  Constr.  Co.  222  U.  8.  199,  56 
L.  ed.  163,  32  Sup.  Ct.  Rep.  44. 

Mr.  Reuben  R.  Arnold,  for  defendant  in 
error : 

The  decision  of  the  United  States  Su- 
preme Court  in  the  case  of  Atchison,  T.  li 
8.  F.  R.  Co.  v.  Sowers,  213  U.  8.  55,  53 
L.  ed.  695>  29  Sup.  Ct.  Rep.  397,  whidi  was 
a  decision  upon  a  similiar  statute  of  New 
Mexico,  is  controlling. 

There  are  many  cases  where  the  forum, 
in  enforcing  the  law  of  another  State,  has 
enforced  the  substantive  rights  created  b; 
such  state  through  statute,  and  has  ignored 
attempted  conditions  imposed  by  the  lex 
loci  which  deal  only  with  the  remedy. 

Chicago  4  N.  W.  R.  Co.  v.  Whitton,  13 
Wall.  270,  20  L.  ed.  571 ;  Husted  v.  Missouri 
P.  R.  Co.  143  Mo.App.  623.  128  S.  W.  282; 
Philes  v.  Missouri  P.  R.  Co.  141  Mo.  App. 
561,  125  S.  W.  555. 

In  the  following  cases  the  right  of  action 
was  sustained  in  transitory  actions  in  one 
state  under  the  laws  of  another  state,  and 
various  provisions  of  the  lex  loci  regulat- 
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ing  the  remedy,  which  were  claimed  to  be 
«  part  of  the  right  itself,  were  disregarded. 

Stewart.  ▼.  Baltimore  &.  .0.  R.  Ck>.  168  U. 
8.  44S,  42  L.  ed.  537,.  18  Sup.  Ct.  Rep. 
105;  Hollenbach  y.  Elmore  &  H.  Contract- 
ing Co.  174  Fed.  843;  Southern  R.  Co.  v. 
Decker,  5  Ga.  App.  21,  62  S.  E.  «7S;  South- 
em  R.  Co.  ▼.  Robertson,  7  Ga.  App.  154,  66 
S.  E.  535;  Holmes  v.  Darclny,  4  La.  Ann. 
63. 

The  lex  loni  relating  to  remedy,  even 
though  those  laws  may  have  been  parcel  of 
the  same  general  enactment  in  which  the 
rights  were  created,  does  not  apply  to  the 
forum,  and  it  is  clear  that  the  Federal  Con- 
stitution and  act  of  Congress  upon  the  full 
faith  and  credit  proposition  are  not  in  con- 
ilict  with  the  general  current  of  authority. 

Minor,  Confl.  L.  §  192,  p.  476;  Storey, 
Confl.  L.  §§  539,  540,  556,  558;  Stevens  v. 
Brown,  20  W.  .Va.  450;  Boston  4  M.  R. 
Co.  V.  Hurd,  56  L.R.A.  196,  note:  Herrick 
V.  Minneapolis  ft  St.  L.  R.  Co.  31  Minn.  11. 
47  Am.  Rep.  772,  16  N.  W.  413. 

It  would  bo  impossible  to  transplant  all 
the  remedies  provided  by  the  lex  loci  to  the 
lex  fori  and  make  them  parts  and  condi- 
tions of  the  rights  granted.  The  jurisdic- 
tion and  powers  Of  the  courts  of  the  several 
states  vary,  and  each  state  must  apply  its 
own  machinery  to  rights  granted  in  an- 
other state,  as  the  machinery  cannot  be 
transferred.  This  applies  to  the  forms  of 
action,  the  process,  the  sufficiency  of  the 
pleadings,  etc. 

22  Am.  t  Eng.   Enc.   Law,   1383,   1384; 

4  Sutherland,  Damages,  §  4280. 

Mr.  Justice  XMmar.  delivered  the  opinion 
of  the  court: 

Wiley  George,  the  defendant  in  error,  was 
an  engineer  employed  by  the  Tennessee  Coal, 
Iron,  k  Railroad  Company  at  its  steel  plant 
in  Jefferson  county,  Alabama.  While  he 
was  under  a  locomotive  repairing  the  brakes, 
a  defective  throttle  allowed  steam  to  leak 
into  the  cylinder,  causing  the  engine  to  move 
forward  automatically,  in  consequence  of 
which  he  was  seriously  injured.  He  brought 
suit  by  attachment,  in  the  city  court  of 
Atlanta,  Georgia,  founding  his  action  on 
i  3910  of  the  Alabama  Code,  which  makes 
the  master  liable  to  the  employee  when  the 
injury  is  "caused  by  reason  of  any  defect 
in  the  condition  of  the  ways,  works,  machin- 
ery, or  plant  connected  with  or  used  in  the 
business  of  the  master  or  employer." 

The  defendant  iiled  a  plea  in  abatement 
in  which  it  was  set  out  that  §  6115  of  that 
Code  also  provided  that  "all  actions  under 

5  3910  must  be  brouglit  in  a  court  of  com- 
petent jurisdiction  within  the  state  ef  Ala- 
bama, and  not  elsewhere."  The  defendant 
thereupon  prayed  that  the  action  be  abated 
1.R.A.191CD. 


because  "to  continue  said  case  of  said  statu- 
tory cause  of  action  given  by  the  statutes  of 
Alabama,  and  restricted  by  said  statutes 
to  the  courts  of  Alabama,  would  he  a  denial 
so  far  as  the  rights  of  this  defendant  are 
concerned  of  full  faith  and  credit  to  said 
public  acts  of  the  state  of  Alabama  in  the 
state  of  Georgia,  contrary  to  the  provisions 
of  art.  4,  §  1  of  the  Constitution  of  the 
United  States."  A  demurrer  to  the  plea 
in  abatement  was  sustained  and  the  judg- 
ment for  the  plaintiff  thereafter  entered  was 
affirmed  by  the  court  of  appeals.  The  case 
was  then  brought  to  this  court. 

The  record  raises  the  single  question  as  to 
whetlier  the  full  faith  and  credit  clause  of 
the  Constitution  prohibited  the  courts  of 
Georgia  and  enforcing  a  cause  of  action 
given  by  the  Alabama  Code,  to  the  servant 
against  the  master,  for  injuries  occasioned 
by  defective  machinery,  when  another  sec- 
tion of  the  same  Code  provided  that  suits 
to  enforce  such  liability  "must  be  brought 
in  a  court  of  competent  jurisdiction  within 
the  state  of  Alabama,  and  not  elaeichere." 

There  are  many  cases  where  right  and 
remedy  are  so  united  that  the  right  cannot 
be  enforced  except  in  the  manner  and  before 
the  tribunal  designated  by  the  act.  For  the 
rule  is  well  settled  that  "where  the  provi- 
sion for  the  liability  is  coupled  with  a  pro- 
vision for  the  special  remedy,  that  remedy, 
that  alone,  must  be  employed."  Pollard  v. 
Bailey,  20  Wall.  527,  22  L.  ed.  378;  Galves- 
ton, H.  &  S.  A.  R.  Co.  V.  Wallace,  223  U. 
S.  400,  56  L.  ed.  522,  32  Sup.  Ct.  Rep.  205; 
Stewart  V.  Baltimore  &  O.  R.  Co,  168  U.  S. 
445,  42  L.  ed.  537,  18  Sup,  Ct.  Rep.  lO.J; 
Fourth  Nat,  Bank  v.  Francklyn,  120  U.  S. 
763,  30  L..  ed.  828,  7  Sup.  Ct.'  Rep.  757. 

But  that  rule  has  no  application  U>  a 
case  arising  under  the  Alabama  Code  relat- 
ing to  suits  for  injuries  caused  by  defective 
machinery.  For,  whether  the  statute  be 
treated  as  prohibiting  certain  defenses,  as 
removing  common-law  restrictions,  or  as  im- 
posing upon  the  master  a  new  and  larger 
liatjility,  it  is  in  either  event  evident  that 
the  place  of  bringing  the  suit  is  not  part 
of  the  cause  of  action, — the  right  and  the 
remedy  are  not  so  inseparably  united  as  to 
make  the  right  dependent  upon  its  being 
enforced  in  a  particular  tribunal.  The 
cause  of  action  is  transitory,  and  like  any 
other  transitory  action  can  be  enforced  "in 
any  court  of  competent  jurisdiction  within 
the  state  of  Alabama.  ,  .  ."  But  the 
owner  of  the  defective  machinery  causing 
the  injury  may  have  removed  from  the  state, 
and  it  would  be  a  deprivation  of  a  fixed 
right  if  the  plaintiff  could  not  sue  the  de- 
fendant in  Alabama  because  he  had  left  the 
state,  nor  sue  him  where  the  defendant  or 
his   property   could    be   found   because   the 
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Rtatute  did  not  permit  a  suit  elsewhere 
than  in  Alabama.  The  injured  plaintiff  may 
likewise  have  moved  from  Alabama,  and  for 
that,  or  other,  reason  may  have  found  it 
to  his  interest  to  bring  suit  by  attachment 
or  in  personam  in  a  state  other  than  where 
the  injury  was  inflicted. 

The  courts  of  the  sister  state,  trying  the 
case,  would  be  bound  to  give  full  faith  and 
credit  to  all  those  substantial  provisions  of 
the  statute  which  inhered  in  the  cause  of 
action,  or  which  named  conditions  on  which 
the  right  to  sue  depend.  But  venue  is  no 
part  of  the  right;  and  a  state  cannot  create 
a  transitory  cause  of  action  and  at  the 
same  time  destroy  the  right  to  sue  on  that 
transitory  cause  of  action  in  any  court  hav- 
ing jurisdictiMi.  That  jurisdiction  is  to  be 
determined  by  the  law  of  the  court's  crea- 
tion, and  cannot  be  defeated  by  the  extrater- 
ritorial operation  of  a  statute  of  another 
state,  even  though  it  created  the  right  of 
action. 

The  case  here  is  controlled  by  the  deci- 
sion of  this  court  in  Atchisoii,  T.  &  S.  F.  R. 
Co.  V.  Sowers,  213  U.  S.  65,  70,  53  L.  ed. 
695,  702,  29  Sup.  Ct.  Rep.  397,  where  the 
New  Mexico  statute,  giving  a  right  of  ac- 
tion for  personal  injuries,  and  providing  that 
suits  riiould  be  brought  after  certain  form 
of  notice  in  a  particular  district,  was  pre- 
ceded by  tjie  recital  that  "it  has  become 
customary  for  persons  claimiitg  damages  for 
personal  injuries  received  In  this  territory 
to  institute  and  maintain  suits  for  the  re- 
covery thereof  in  other  states  and  terri- 
tories, to  the  increased  cost  4nd  annoyance 
and  manifest  injury  and  oppression  of  the 
business  interests  of  this  territory  and  the 
derogation  of  the  dignity  of  the  courts  there- 
of." Despite  this  statement  of  the  public 
policy  oA'the  territory,  the  judgment  ob- 
tained by  the  plaintiff  in  Texas  was  af- 
iirmed  by  this  couit  in  an  opinion  wherein 
M  WMt  said  that  where  an  action  is  brought 


in  "another  jurisdiction,  based  upon  com- 
mon-law principles,  although  having  certain 
statutory  restrictions,  such  as  are  found  is 
this  [territorial]  act,  as  to  the  making  of 
an  affidavit,  and  limiting  the  time  of  prose- 
cuting the  suit,  full  faith  and  credit  is 
given  to  the  law  when  the  recovery  is  per- 
mitted, subject  to  the  restrictions  upon  the 
right  of  action  imposed  in  the  territory  en- 
acting the  statute.  .  .  .  When  it  is  shown 
that  the  court  in  the  other  jurisdiction  ob- 
served such  conditions,  and  that  a  recovery 
was  permitted  after  such  conditions  had 
been  complied  with,  the  jurisdiction  thus 
invoked  is  not  defeated  because  of  the  pro- 
vision of  the  statute"  requiring  the  suit  to 
be  brought  in  the  district  where  the  plain- 
tiff resides  or  where  the  defendant,  if  a  cor- 
poration, has  its  principal  place  of  business. 

It  is  claimed,  however,  that  tiie  decision 
in  the  Sowers  Case  is  not  in  point  because 
the  plaintiff  was  there  seeking  to  enforce  a 
common-law  liabiUty,  while  here  he  is  as- 
serting a  new  and  statutory  cause  of  action. 
But  that  distinction  marks  no  difference 
between  the  two  cases  because  in  New  Mex- 
ico common-law  liability  is  statutory  liabil- 
ity,— ^the  adopting  statute  (Comp.  Laws, 
g  1823)  providing  that  "the  common  law,  as 
recognized  in  the  United  States  of  America, 
shall  be  the  rule  of  practice  and  decision." 

The  decision  in  the  Sowers  Case,  however, 
was  not  put  upon  the  fact  that  the  suit  was 
based  on  a  common-law  liability.  The  court 
there  announced  the  general  rule  that  a 
transitory  cause  of  action  can  be  maintained 
in  another  state  even  though  the  statute 
creating  the  cause  of  action  provides  that 
the  action  must  be  brought  in  local  domestic 
courts. 

In  the  present  case  the  Georgia  Court 
gave  full  faith  and  credit  to  the  Alabama 
act  and  its  judgment  is  aSSrmed. 

Mr.  Justice  Hobncss  dissents. 


Annotatioii — Extraterritorial  effect  of  statute  limiting  jurisdiction  in  wUdi 

action  may  be  brought 


This  note  deals  mei»ly  with  the  ques- 
tion whether  the  couits  of  one  state,  ter- 
ritory, 6r  country  will,  under  the  full 
faith  and  credit  provision  of  the  Fed- 
eral Constitution,  or  upon  principles  of 
comity,  respect  a  provisioii  of  a  statute 
of  another,  purporting  to  confine  the 
jurisdiction  of  certain  actions  to  the 
courts  of  the  latter,  and  is  not  concerned 
with  the  power  of  a  state  or  territory  to 
impair  or  affect  the  jurisdiction  of  the 
Federal  courts,  except  so  far  as  the 
statute  in  question  attempts  to  preclude 
the  jurisdiction  of  a  Federal  court  sit- 
L.R.A.1916D. 


ting  in  another  state  or  territory,  treat- 
ing such  court  the  sam«  as  the  courts  of 
the  other  states.  The  scope  of  the  note, 
therefore,  excludes  the  cases  dealing 
with  the  power  of  a  state  to  require  a 
foreign  corporation,  as  a  condition  of 
doing  business  within  the  state,  to  stip- 
ulate against  the  removal  of  suits  to  the 
Federal  courts.  A  particular  phase  of 
that  subject  is  discussed  in  the  note  to 
Harrison  v.  St.  Louis  &  S.  F.  R.  Co. 
L.R.A.1915F,  1187. 

For  validity  of  provision  in  contract 
as  to  place  where  action  must  be  brought. 
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see  annotation  to  Nasbna  River  Paper 
(Jo.  V.  Hammermill  Water  Co.  post,  691. 

The  following  quotation  from  Home 
Ins.  Co.  V.  Morse  (1874)  20  Wall.  (TJ,  S.) 
445,  22  L.  ed.  365,  one  of  the  leading 
eases  on  the  subject  just,  referred  to, 
and  therefore  on  its  facts  not  within  the 
scope  of  this  note,  is  given  here  as  per- 
tinent to  the  question  under  consider- 
ation: "Every  citizen  is  entitled  to  re- 
sort to  all  the  courts  of  the  country,  and 
to  invoke  the  protection  which  all  the 
laws  or  all  those  courts  may  afford  him. 
A  man  may  not  barter  away  his  life  or 
his  freedom,  or  his  substantial  rights. 
.  .  .  In  a  civil  case  he  may  submit  his 
particular  suit  by  his  own  consent-  to  an 
arbitration,  or  to  the  decision  of  a  single 
judge.  So  he  may  omit  to  exercise  his 
right  to  remove  his  suit  to  a  Federal 
tribunal,  as  often  as  he  thinks  fit  in  each 
recurring  ease.  In  these  aspects  any 
citizen  may  no  doubt  waive  the  rights 
to  which  he  may  be  entitled.  He  cannot, 
however,  bind  himself  in  advance  by  an 
agreement  which  may  be  specifically  en- 
forced, thus  to  forfeit  his  rights  at  all 
times  and  on  all  occasions,  whenever  the 
case  may  be  presented." 

The  question  as  to  whether  a  court  of 
one  state  will  entertain  an  action  upon  a 
cause  of  action  arising  in  another  has 
generally  been  discussed  from  the  point 
of  view  of  comity,  and  the  effect  of  the 
full  faith  and  credit  provision  on  this 
question  has  received  but  little  attention, 
except  in  the  comparatively  rare  in- 
stances where  the  statute  of  the  state  or 
territory  in  which  the  cause  of  action 
arose  has  attempted  to  limit  the  juris- 
diction to  the  courts  of  that  state  or  ter- 
ritory, and  preclude  the  maintenance  of 
the  action  in  any  other.  The  question  as 
to  the  jurisdiction  of  a  court  of  one  state 
or  country  over  an  action  for  personal  in- 
juries or  for  death,  arising  in  another, 
has  been  treated,  so  far  as  principles  of 
comity  are  concerned,  in  the  note  to 
Boston  &  M.  R.  Co.  v.  Hurd,  56  L.R.A. 
193.  And  specific  aspects  of  the  ques- 
tion in  relation  to  actions  for  death  are 
discussed  in  other  notes  that  may  be 
found  by  consulting  the  Index  to  L.R.A. 
Notes  under  the  title,  "Conflict  of  laws," 
subtitle,  "Personal  injuries;  death." 

The  decisions  of  the  United  States 
Snpreme  Court  in  Atchison,  T.  &  S.  F. 
R.  Co.  V.  Sowers  (1909)  213  V.  Q;  55,  70, 
53  L.  ed.  695,  702,  29  Sup.  Ct.  Rep.  397, 
and  Tennessee  Coal,  Iron  &  R.  Co.  v. 
Georoe,  ante,  685,  seem  to  have  definitely 
settled  that  a  court  of  one  state  is  not 
bound,  under  the  "full  faith  and  credit" 
provision  of  the  Federal  Constitution,  to 
L.RJV.1916D.  44 


refuse  jurisdiction  of  a  cause  of  action 
arising  in  another  state  or  territory  be> 
cause  of  a  provision  of  the  statute  of  the 
latter  purporting  to  restrict  the  juris- 
diction to  its  own  courts.  And  this 
seems  to  be  true  so  far  as  the  "full  faith 
and  credit"  provision  is  concerned, 
whether  the  action  be  regarded  as  based 
on  a  common-law  or  a  statutory  cause  of 
action. 

There  is  some  conflict  among  the  cases 
as  to  whether  such  a  provision  should  be 
respected  upon  principles  of  comity. 

hx  the  Sowers  Case,  a  citizen  of  Ari- 
Bona  brought  an  action  in  Texas  to  re- 
cover for  personal  injuries  sustained  in 
New  Mexico  while  in  the  employment  of 
the  defendant  railroad  company  as  a 
brakeman.  The. statute  of  New  Mexico 
(after  reciting  that  it  had  become  cus- 
tomary for  persons  claiming  damages  for 
personal  injuries  received  in  the  terri- 
tory to  institute  and  maintain  suits  there- 
for in  other  states  and  territories,  to 
the  increased  cost  and  annoyance,  and 
manifest  injury  and  oppression,  of  the 
business  interests  in  the  territory,  and 
the  derogation  of  the  dignity  of  the 
courts  thereof,)  provided  in  §  1  that 
there  should  be  no  civil  liability  under 
either  the  common  law  or  any  statute  of 
the  territory  for  personal  injuries  in- 
flicted or  death  caused  in  the  territory, 
unless  the  person  claiming  damages 
should  make  an  afSdavit  as  to  the  mat- 
ters therein  provided,  and  should  com- 
mence an  action  within  one  year  after 
such  injuries  occurred  "in  the  district 
court  of  this  territory  in  and  for  the 
county  of  this  territory  where  the  claim- 
ant or  person  against  whom  such  claim  is 
asserted  resides,  or,  in  event  such  claim 
is  asserted  against  a  corporation,  in  the 
county  in  this  territory  where  such  cor- 
poration has  its  principal  place  of  busi- 
ness," it  being  further  "expressly  pro- 
vided and  understood  that  such  rig^t  of 
action  is  given  only  on  the  understanding 
that  the  forgoing  conditions  precedent 
are  made  a  part  of  the  law  under  which 
right  to  recover  can  exist  for  such  in- 
juries;" and  the  statute  further  provided, 
in  §  3,  that  "it  shall  be  tmlawful  for  any 
person  to  institute,  carry  on,  or  maintain 
any  suit  for  the  recovery  of  any  such 
damages  in  any  other  state  or  territory." 
The  Texas  court  of  civil  appeals  (AtoLi- 
son,  T.  &  S.  F.  R.  Co.  v.  Sowers  (1906) 
—  Tex.  Civ.  App.  — ,  99  S.  W.  190)  af- 
firmed a  judgment  for  the  plaintiff,  and 
held  that  suoh  provision  did  not  defeat 
the  jurisdiction  of  the  courts  of  Texas; 
and  as  already  shown  its  judgment  was 
sustained  by  the  United  States  Supreme 


Digitized  by 


Google 


690 


ANNOTATION— STATUTE  CONFINING  ACTION  TO  STATE. 


Court.  The  latter  court,  however, 
treated  the  question  simply  from  the 
point  of  view  of  the  "full  faith  and 
credit"'  provision,  and  not  from  the 
point  of  view  of  comity.  The  Supreme 
Court  took  the  view  that  the  full  faith 
and  credit  demanded  by  the  Federal  Con- 
stitution was  accorded  to  the  New  Mex- 
ico statute  when  the  Texas  eourt  re- 
spected the  requirements  of  the  statute 
as  to  the  making  of  an  affidavit  in  re- 
spect of  the  claim,  and  the  bringing  of 
suit  within  the  specified  time.  Mr.  Justice 
Holmes  dissented  upon  the  ground  that 
the  territory  could  have  abolished  the 
right  of  action  altogether  if  it  bad  seen 
fit;  that  it  said  by  its  statutes  that  it 
would  not  do  that,  but  would  adopt  the 
common-law  liability  on  certain  condi- 
tions precedent,  making  them,  however, 
absolute  conditions  to  the  right  to  re- 
cover at  all;  that  one  of  those  conditions 
was  that  the  party  should  sue  in  the  ter- 
ritory,— a  condition  that  goes  to  the 
right  and  conditions  it  everywhere.  He 
added :  "I  am  willing  to  assume  that  the 
statute  could  not  prohibit  a  suit  in  an- 
other state,  and,  indeed,  it  recognized 
that  in  that  particular  it  might  be  dis- 
obeyed with  effect.  §  3.  But  I  do  not  see 
why  the  condition  in  §  1  was  not  valid 
and  important.  If  it  had  been  complied 
with,  there  might  have  been  a  different 
result." 

The  doctrine  of  the  Sowers  Case  was 
applied  in  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Mills  (1909)  53  Tex.  Civ.  App.  359,  116 
S.  W.  852,  holding  that  the  provisions  of 
the  New  Mexico  statute  above  referred 
to  did  not  prevent  a  court  of  Texas  from 
entertaining  an  action  for  personal  in- 
juries sustained  in  New  Mexico  by  a 
resident  of  California.  Tha  argument 
of  the  court  in  this  case  suggests  that 
perhaps,  as  a  matter  of  comity  at  least, 
the  provisions  of  the  New  Mexico  stat- 
ute as  to  jurisdiction  might  be  respected 
where  the  cause  of  action  is  the  statu- 
tory one  for  death.  The  United  States 
Supreme  Court  in  Tsmnessee  Coal,  Ibon 
&  R.  Co.  v.  George,  ante,  685,  however, 
apparently  repudiates  any  distinction  be- 
tween a  common-law  liability  and  a  stat- 
utory liability  so  far  as  the  "full  faith 
and  credit"  provision  of  the  Federal  Con- 
stitution is  concerned,  and  declares  that 
the  decision  in  the  Sowers  Case  was  not 
put  upon  the  fact  that  the  suit  was  based 
on  the  common-law  liability,  but  that  the 
court  there  announced  the  general  rule 
that  a  transitory  cause  of  action  can  be 
maintained  in  another  state  even  though 
the  statute  creating  the  cause  of  action 
L.R.A.1916D. 


provides  that  the  action  must  be  brought 
,in  a  local  domestic  court. 

In  Southern  P.  Co.  v.  Dusablon  (1908) 
48  Tex.  Civ.  App.  203,  106  S.  W.-766, 
however,  the  court  gave  effect  to  the  pro- 
visions of  the  New  Mexico  statute  by 
holding  that  an  action  would  not  lie  in 
Texas  by  a  resident  citizen  of  New  Mex- 
ico, for  a  personal  injury  received  in  New 
Mexico  the  defendant  being  a  corpora- 
tion of  Kentucky  operating  a  railroad  in 
New  Mexco.  The  Sowers  Case  was  dis- 
tinguished on  the  ground  that  the  plain- 
tiff there  was  not  a  citizen  of  New  Mex- 
ico. The  court  observed  that  it  had  been 
decided  so  far  as  it  could  be  by  courts  of 
Texas,  that  the  action  for  personal  in- 
juries under  the  New  Mexico  statute  is 
not  a  statutory  one,  in  the  sense  that  it 
can  be  prosecuted  and  maintained  only 
in  the  state  where  the  injury  was  in- 
flicted, and,  as  indicated,  the  decision  re- 
fusing to  entertain  the  action  was  put  up- 
on the  ground  that  the  plaintiff  was,  at 
the  time  his  cause  of  action  accrued  and 
when  the  suit  was  brought,  a  resident 
citizen  of  New  Mexico. 

In  Swisher  v.  Atchison,  T.  &  S.  F.  E, 
Co.  (1907)  76  Kan.  97,  90  Pac.  812,  it 
was  held  that  the  notice  required  by  the 
New  Mexico  statute  as  a  condition  of  an 
action  for  death  was  an  essential  part 
of  the  cause  of  action,  and  that  an  action 
could  not  be  maintained  in  Kansas  for  a 
death  in  New  Mexico  unless  that  notice 
had  been  given.  The  eourt  emphasized 
the  point  that  there  was  no  right  of  ac- 
tion for  death  at  common  law,  and  none 
existed  in  New  Mexico  except  as  created 
by  statute,  and  declared  generally  that 
when  a  cause  of  action  which  did  not  ex- 
ist at  common  law  is  created  by  the  stat- 
ute of  another  state  or  territory,  such 
cause  of  action,  when  presented  to  the 
courts  of  Kansas  for  enforcement,  will 
be  held  to  consist,  not  merely  of  right 
given,  but  of  the  conditions  and  limita- 
tions of  the  statute  of  the  place  where  it 
was  created.  The  report  in  this  case 
sets  out  the  provisions  of  the  New  Mexico 
statute  with  reference  to  jurisdiction, 
but  the  opinion  makes  no  specific  allu- 
sion to  them.  They  would  perhaps  have 
been  sufficient  to  bring  the  case  within 
the  principle  above  stated,  even  though 
there  had  been  no  other  conditions  of  the 
action  prescribed  by  the  statute. 

In  Lessendon  v.  Missouri  P.  R.  Go. 
(1911)  238  Mo.  247,  142  S.  W.  332,  the 
Missouri  supreme  court  said  that  it  saw 
no  reason  why  a  state  which  creates  a 
right  of  action  may  not  impose  the  con- 
dition that  it  shall  be  enforced  only  in 
the  courts  of  the  state;  and  further,  that 
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if  the  state  court  to  which  the  cause  of 
action  is  carried  should  decline  to  take 
jurisdiction  of  it,  on  the  ground  that  the 
statute  of  the  state  which  created  it  for- 
bade its  removal,  it  would  only  be  giving 
full  faith  and  credit  to  the  law  of  the 
sister  state.  The  court  attempted  to  dis- 
tinguish Atchison,  T.  &  S.  F.  R.  Co.  v. 
Sowers  (1908)  213  TJ.  S.  55,  53  L.  ed. 
695,  29  Sup.  Ct.'Rep.  397,  upon  the 
ground  that  that  was  a  case  of  a  common- 
law  right  of  action  for  personal  injuries, 
whereas  the  action  in  the  case  at  bar  was 
based  upon  a  statutory  cause  of  action 
(the  Kansas  statute  making  railroads 
liable  for  injuries  inflicted  upon  employ- 
ees through  the  negligence  of  fellow  serv- 
ants). ^Vhat  was  said  on  this  point, 
however,  was  obiter,  as  the  Kansas  stat- 
ute was  construed  not  to  create  a  condi- 
tion that  the  action  be  brought  in  that 
state.  Although  the  distinction  by  which 
the  court  sought  to  sustain  its  obiter 
statement  on  this  point  is  apparently  re- 
pudiated by  the  United  States  Supreme 
Court  in  Tennessee  Coal,  Iron  &  R.  Co. 
T.  George,  supra,  so  far  as  the  "full  faith 
and  credit"  provision  is  concerned,  the 
validity  of  the  distinction  so  far  as  the 
principles  of  comity  are  concerned,  is  not 
necessarily  affected.  A  writ  of  error 
in  the  Lessenden  Case  was  dismissed  by 
the  United  States  Supreme  Court  for 
want  of  jurisdiction  (225  U.  S.  696,  56 
L.  ed.  1262,  32  Sup.  Ct.  Rep.  838). 

A  clause  of  a  Nevada  statute,  follow- 
ing a  provision  declaratory  of  the  com- 
mon law  as  to  the  liability  of  one  who  in- 
flicts an  injury  on  another,  to  the  effect 
that  such  liability  "shall  exist  only  in  so 
far  as  the  same  shall  be  ascertained  and 
adjudged  by  a  state  or  Federal  court  of 
competent  jurisdiction  in  this  state,"  was 
upheld  and  given  effect  in  Coyne  v. 
Southern  P.  Co.  (1907)  155  Fed.  683, 
holding  that  a  Federal  court  sitting  in 
Utah  would  not  take  jurisdiction  of  an 
action  for  personal  injuries  arising  in  Ne- 
vada. The  court  said  that  the  plaintiff's 
right  was  no  less  an  exclusively  stat- 
utory right  because  the  same  facts  would 
have  created  a  right  under  prior  com- 
mon-law principles;  and  that,  viewed  as 
a  statutory  right,  it  must  be  admitted 
that  the  state  creating  the  right  can  at- 
tach to  it  any  valid  condition,  so  that 
when  the  right  is  sought  to  be  vindicated 
in  another  state  or  in  a  foreign  country, 
the  condition  must  be  applied.  There 
was  no  reference  in  this  case  to  the  "full 
faith  and  credit"  provisions. 

In  Shields  v.  Union  Cent.  L.  Ins.  Co. 
(1896)  119  N.  0.  380,  25  S.  E.  951,  it  was  i 
held,  in  effect,  that  the  trial  court  erred » 
L.R.A.19J6D. 


in  rendering  a  judgment  for  the  defend- 
ant in  an  action  against  an  Ohio  in- 
surance company  upon  a  demurrer  ore 
tenus  to  the  jurisdiction,  on  the  ground 
that  under  the  provisions  of  its  charter 
an  action  could  be  brought  against 
the  defendant  company  only  in  the 
state  of  Ohio.  The  court  observed 
that  permission  to  a  foreign  corporation 
to  do  business  outside  the  state  where  it 
is  created  is  always  with  the  proviso  that 
it  is  subject  to  the  laws  of  the  forum, 
and  has  no  greater  privileges  than,  domes- 
tic corporations  under  its  statutes.  The 
report  of  the  case  does  not  disclose  the 
terms  of  the  provision  of  the  charter. 
It  appeared  that  the  corporation  had  a 
branch  ofiSce  in  North  Carolina. 

In  Hutchison  v.  Ward  (1908)  192 
N.  Y.  375, 127  Am.  St.  Eep,  909,  86  N.  E. 
390,  holding  that  an  action  would  lie  in 
New  York  to  recover  the  amount  remain- 
ing due  upon  a  bond  secured  by  a  mort- 
gage upon  real  property  in  New  Jersey, 
after  applying  the  proceeds  derived  from 
a  sale  under  a  decree  of  the  court  of 
chancery  of  the  latter  state,  the  contract 
being  a  New  Jersey  contract  and  gov- 
erned by  the  law  of  that  state,  the  court 
alluded  to  the  fact  that  there  was  nothing 
in  the  New  Jersey  statute  which  confined 
the  action  on  the  bond  to  the  courts  of 
that  state;  and  the  opinion,  perhaps, 
carries  some  implication  that  if  there 
had  been  such  a  provision,  it  would  have 
been  respected. 

A  provision  of  a  Louisiana  statute 
chartering  a  railroad  company,  that  the 
company  should  be  sued  only  at  its  dom- 
ieil,  was  construed  in  Houston  &  T.  C.  R. 
Co.  v.  Fife  (1912)  —  Tex.  Civ.  App. — , 
147  S.  W.  1181,  to  relate  only  to  the 
venue  of  an  action  brought  in  Louisiana, 
and  not  to  apply  to  an  action  brought  in 
another  state,  and  therefore  the  enter- 
taining of  an  action  in  another  state  did 
not  deny  full  faith  and  credit  to  the 
Louisiana  statute.  Q.  H.  P. 
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NASHUA  RIVER  PAPER  COMPANY 

V. 

HAMMERMILL  PAPER  COMPANY. 

(223  Mass.  8,  111  N.  E.  678.) 

Contract  •-  stipulation  as  to  court  — 
validity. 

A  provision  in  a  commercial  contract  be- 
tween citizens  of  different  states,  that  no 
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action  upon  it  shall  be  instituted  in  other 
than  a  specified  court  of  one  of  the  states, 
is  invalid  as  against  public  policy 
for  other  eases,  see  Contracts,  III.  c,  1,  in 
Dig.  ISi  N.  8. 

(February  12,  1916.) 

REPORT  by  the  Superior  Court  for  Suf- 
folk County  for  the  determination  by  the 
Supreme  Judicial  Court  of  questions  aris- 
ing in  an  action  brought  to  recover  a  bal- 
ance due  plaintiff  for  goods  sold  and  de- 
livered and  money  paid  to  the  defendant. 
Judgment  for  plaintiff. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harold  S.  Davis,  for  plaintiff: 

The  agreement  to  bring  suit  only  in  Penn- 
sylvania is  collateral,  and  is  not  available 
to  defeat  the  present  action,  even  if  valid. 

Bauer  v.  International  Waste  Co.  201 
Mass.  197,  87  N.  E.  837;  Dawson  v.  Fitz- 
gerald, L.  R.  1  Exch.  Div.  267,  46  L.'  J. 
Exch.  N.  S.  898,  35  L.  T.  N.  S.  220,  24  Week. 
Rep.  773;  Perkins  v.  United  States  Electric 
Light  Co.  16  Fed.  618;  Boston  &  L.  R. 
Corp.  V.  Nashua  &  L.  R.  Corp.  139  Mass. 
463,  31  N.  E.  761;  Nute  v.  Hamilton  Mut. 
Ins.  Co.  6  Gray,  174;  Hall  v.  People's  Mut. 
F.  Ins.  Co.  6  Gray,  186. 

A  private  agreement  cannot  deprive  the 
court  of  its  jurisdiction  over  the  parties 
and  the  subject-matter. 

Electric  Welding  Co.  v.  Prince,  200  Mass. 
386,  128  Am.  St.  R^.  434,  86  N.  E.  947; 
Hall  v.  People's  Mut,  F.  Ins.  Co.  6  Gray, 
185;  Meacham  v.  Jamestown,  F.  &  C.  R. 
Co.  211  N.  Y.  346,  105  N.  E.  653,  Ann. 
Cas.  191 5C,  861;  Savage  v.  People's  Bldg. 
Loan  &  ,  Sav.  Asso.  46  W.  Va.  275,  31 
S.  E.  991;  Benson  v.  Eastern  Bldg.  &  L. 
Asso.  174  N.  Y.  83,  66  N.  E.  627 ;  Matt  v. 
Iowa  Mut.  Aid  Asso.  81  Iowa,  136,  26  Am. 
St.  Rep.  483,  46  N.  W.  867;  Slocum  v. 
Western  Assur.  Co.  42  Fed.  235 ;  The  Etona, 
64  Fed.  880;  Gough  v.  Hamburg  Amerikan- 
ische  Packetfahrt  Aktiengesellschaft,  168 
Fed.  174;  Guaranty  Trust  k  S.  D.  Co.  v. 
Green  Cove  Springs'  &  M.  R.  Co.  139  U.  S. 
137,  36  L.  ed.  116,  11  Sup.  a.  Rep.  612; 
Sanford  v.  Commercial  Travelers'  Mut.  Acci. 
Asso.  147  N.  Y.  326,  41  N.  E.  694;  Buel  v. 
Baltimore  ft  0.  S.  W.  R.  Co.  24  Misc.  660, 
63  N.  Y.  Supp.  749;  Bartlett  v.  Union  Mut. 
F.  Ins.  Co.  46  Me.  500;  Roberts  v.  Knights, 
7  Allen,  449;  Tennessee  Coal,  Iron  ft  R.  Co. 

Note.  —  For  validity  of  provision  in  con- 
tract as  to  place  where  action  must  be 
brought,  see  annotation  following  this  case, 
post,  696. 

As  to  extraterritorial  effect  of  statute 
limiting  jurisdiction  in  which  action  may 
be  brought,  see  annotation  following  Ten- 
nessee Coal,  Iron  ft  R.  Co.  v.  George,  ante, 
686. 
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V.  George,  233  U.  S.  354,  68  L.  ed.  997,  ante, 
686,  34  Sup.  Ct.  Rep.  587;  Bellows  Fall* 
Power  Co.  v.  Com.  222  Mass.  51,  109  N.  E. 
891. 

The  agreement  in  question  is  contrary  to 
public  policy. 

Home  Ins.  Co.  v.  Morse,  20  Wall.  445,  22 
L.  ed.  365;  Mutual  Reserve  Fund  Life  Asso. 
V.  Cleveland  Woolen  Mills,  27  C.  C.  A.  212, 
54  U.  S.  App.  290,  82  Fed.  508;  Rea's  Ap- 
peal, 13  W.  N.  C.  546;  Benson  v.  Eastern 
Bldg.  ft  L.  Asso.  174  N.  Y.  83,  66  N.  E.  627; 
Savage  v.  People's  Bldg.  Loan  ft  Sav.  Asso. 
45  W.  Va.  275,  31  S.  E.  991;  Healy  v. 
Eastern  Bldg.  ft  L.  Asso.  17  Pa.  Super.  Ct. 
385;  Darling  v.  Protective  Assur.  Soc.  71 
Misc.  113.  127  N.  Y.  Supp.  486;  Prince 
Steam  Shipping  Co.  v.  Lehman,  6  L.R.A. 
464,  39  Fed.  704;  Blair  v.  National  Shirt 
ft  Overalls  Co.  137  111.  App.  413;  McLean 
v.  Tobin,  58  Misc.  528,  109  N.  Y.  Supp. 
926;  Reichard  v.  Manhattan  L.  Ins.  Ce. 
31  Mo.  518. 

Messrs.  Brandeis,  Dunbar,  &  Nutter 
and  J.  Butler  Studley,  for  defendant: 

The  construction  and  legal  effect  of  the 
contract  are  governed  by  the  law  of  Mas- 
sachusetts. 

Mittenthal  v.  Mascagni,  183  Mass.  19,  69 
L.R.A.  812,  97  Am.  St.  Rep.  404,  66  N.  E. 
425;  Atwood  v.  Walker,  179  Mass.  514,  61 
N.  E.  68;  Brockway  v.  American  Exp.  Co. 
168  Mass.  267,  47  N.  E.  87,  2  Am.  Neg.  Rep. 
561;  Baxter  Nat.  Bank  v.  Talbot,  164  Mass. 
213,  13  L.R.A.  62,  28  K.  E.  163;  Morgan  v. 
New  Orleans,  M.  ft  T.  R.  Co.  2  Woods,  244, 
Fed.  Cas.  No.  9,804;  Hamlyn  v.  Talisker 
Distillery  [1894]  A.  C.  202,  6  Reports,  188, 
71  L.  T.  N.  S.  1,  68  J.  P.  540. 

By  j[  11  of  tiie  contract  dated  December 
1,  1910,  action  in  this  jurisdiction  against 
this  defendant  is  prohibited. 

Daley  v.  People's  Bldg.  Loan  ft  Sav.  Asso. 
178  Mass.  13,  59  N.  E.  452. 

The  provision  is  valid. 

Mittenthal  v.  Mascagni,  183  Mass.  19,  W 
L.R.A.  812,  97  Am.  St.  Rep.  404,  66  N.  E. 
426;  Dal^  V.  People's  Bldg.  Loan  ft  Sav. 
Asso.  supra. 

If  the  assignor  could  not  have  brought 
this  action  in  Massachusetts,  it  is  obvious 
that  the  present  plaintiff  cannot  maintain 
it. 

Earnshaw  v.  Whittemore,  194  Mass.  187, 
80  N.  E.  620. 

Mr.  Robert  Weston  also  for  defendant. 

Rngg,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

'  The  question  is  whether,  in  a  contract 
between  a  manufacturer  and  its  sales 
agent,  a  provision  is  valid  to  the  effect 
that  "no  action  at  law,  equity,  or  chan- 
cery shall  be  instituted  or  maintained  by 
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the  corporation  in  any  court  of  any  state 
of  tlie  United  States  or  in  any  circuit  or 
district  court  of  the  courts  of  the  United 
States,  against  the  company,  other  than  in 
the  courts  of  the  common  pleas  of  the  state 
of  Pennsylvania." 

This  stipulation  occurs  in  an  ordinary 
commercial  contract  between  a  corpora- 
tion incorporated  and  domiciled  in  this 
commonwealth  and  another  corporation 
incorporated  under  the  laws  of  Pennsyl- 
vania. 

It  becomes  necessary  to  review  some  of 
the  cases.  Nute  v.  Hamilton  Mut.  Ins.  Co. 
4  Gray,  174,  was  an  action  upon  a  policy 
of  insurance^  one  stipulation  of  which,  in- 
corporated in  the  contract  by  reference  to 
the  by-laws  of  the  company,  was  in  sub- 
stance that  any  "action  shall  be  brought 
at  a  proper  court  in  the  county  of  Essex." 
It  was  held  that  this  stipulation  was  not 
binding,  and  that  an  action  could  be 
brought  in  any  county  where  the  venue 
properly  might  be  laid.  The  gener.tl  prin- 
ciple on  which  this  decision  was  made  to 
rest  was  that  it  was  not  within  the  prov- 
ince of  parties  to  enter  into  an  agreement 
ooncemir^  the  remedy  for  a  breach  of  a 
contract,  which  is  created  and  r^ulated 
by  law.  Considerations  of  public  polity 
were  adverted  to  as  supporting  the  con- 
clusion, but  not  giving  decisive  weight. 
Chief  Justice  Shaw,  in  concluding  the  dis- 
cussion, said:  "The  greatest  inconvenience 
would  be  in  requiring  courts  and  juries  to 
apply  different  rules  of  law  to  different 
cases,  in  the  conduct  of  suits,  in  matters  re- 
lating merely  to  the  remedy,  according  to 
the  stipulations  of  parties  in  framing  and 
diversifying  their  contracts  in  regard  to 
remedies." 

In  Hall  V.  People's  Mut.  F.  Ins.  Co.  6 
Gray,  186,  the  provision  of  the  contract  of 
insurance  was  explicit  to  the  effect  that  no 
action  should  be  brought  upon  the  policy 
except  in  the  county  of  Worcester.  Chief 
Justice  Shaw,  in  giving  the  opinion  of  the 
court,  after  adverting  to  Nute  v.  Hamil- 
ton Mut.  Ins.  Co.  aa  rabatantially  deciding 
the  queetlon,  said:  "The  court  were  of 
opinion  that  a  stipulation  in  an  original 
contract,  that  in  case  of  breach  the  suit 
shall  be  brought  in  a  particular  county,  or, 
in  other  words,  that  a  suit  shall  not  be 
brought  in  a  county  in  wliich  it  is  directed 
by  law  to  be  brought,  is  not  a  proper  mat- 
ter of  contract.  After  a  contract  has  been 
made  and  broken,  the  remedy  is  regulated 
by  law,  and  of  course  must  be  governed  by 
the  law  of  the  forum  where  the  remedy  is 
sought.  .  .  .  It  is  a  well-settled  maxim 
that  parties  cannot,  by  their  consent,  give 
jurisdiction  to  courts  where  the  law  has 
not  given  it;  and  it  seems  to  ioUow,  from 
LJt.A.1916D. 


the  same  coxirse  of  reasoning,  that  parties 
cannot  take  away  jurisdiction  where  the 
law  has  given  it." 

The  same  point  was  decided  in  Amesbury 
V.  Bowditch  Mut.  F.  Ins.  Co.  6  Gray,  696, 
603.  In  Roberts  v.  Knights,  7  Allen,  449, 
it  was  held  that  a  British  subject  who  had 
shipped  in  England  as  seaman  for  an  entire 
vo}  age,  under  a  statutory  law  which  pro- 
vided that  imder  such  contract  no  seaman 
should  sue  for  wages  in  any  court  abroad 
except  in  case  of  discharge  or  danger  to 
life,  nevertheless  might  bring  an  .iction 
against  the  master  of  the  vessel  although 
both  parties  were  residents  of  Great 
Britain.  It  commonly  has  been  thought 
that  "such  law  enters  into  the  terms  of  the 
contract  and  becomes  a  part  of  its  obliga- 
tion." Hanscom  v.  Maiden  t  M.  Gaslight 
Co.  220  Mass.  1,  7,  107  N.  E.  426.  There- 
fore the  refusal  of  the  court  to  give  any 
heed  to  the  British  statute  is  significant, 
although  there  was  no  discussion  of  the 
point  here  raised.  These  cases  generally 
have  been  understood  as  supporting  the 
proposition  that  parties  could  not  contract 
that  their  disputes  arising  under  the  con- 
tract should  be  litigated  in  a  single  court 
or  in  the  courts  of  a  particular  jurisdic- 
tion. 

It  was  held  in  Home  Ins.  Co.  v.  Morse, 
20  Wall.  446,  22  L.  ed.  366,  that  a  statute 
making  it  a  condition  precedent  to  the 
granting  of  the  privilege  to  a  foreign  cor- 
poration to  do  business  within  a  state, 
that  it  would  not  remove  suits  from  state 
to  Federal  courts,  was  unconstitutional, 
and  a  contract  to  that  effect  was  invalid. 
It  there  was  said,  at  page  451  of  20  Wall: 
"A  man  may  not  barter  away  his  life  or 
his  freedom,  or  his  substantial  rights. 
.  .  .  In  a  civil  case  he  may  submit  his 
particular  suit  by  his  own  consent  to  an 
arbitration,  or  to  the  decision  of  a  single 
Judge.  So  he  may  omit  to  exercise  his 
right  to  remove  his  suit  to  a  Federal  tri- 
bunal, as  often  as  he  thinks  fit,  in  each  re- 
curring case.  In  these  aspects  any  citizen 
may  no  doubt  waive  the  rights  to  which  he 
may  be  entitled.  He  cannot,  however, 
bind  himself  in  advance  by  an  agreement 
which  may  be  specifically  enforced,  thus  to 
forfeit  his  rights  at  all  times  and  on  all 
occasions,  whenever  the  case  may  be  pre- 
sented." 

This  point  was  reaSSrmed  expressly  in 
Doyle  V.  Continental  Ins.  Co.  94  U.  S.  636, 
24  L.  ed.  148.  This  principle  has  been  fol- 
lowed in  numerous  decisions  of  circuit  and 
district  Federal  courts.  Prince  Steam  Ship- 
ping Co.  V.  Lehman  (D.  C.)  6  L.R.A.  464, 
39  Fed.  704;  Slooum  v.  Western  Assur.  Co. 
(D.  C.)  42  Fed.  236;  The  Etona  (D.  C.) 
64  Fed.  880;  Gough  v.  Hamburg  Amerikan- 
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ische  Packetfahrt  Aktiengsellschaft  (D. 
C.)  158  Fed.  174;  United  States  Asphalt 
Ref.  Co.  V.  Trinidad  Lake  Petroleum  Co. 
(D.  C.)  222  Fed.  1006. 

It  was  held  in  Benson  t.  Eastern  Bldg. 
ft  L.  Asso.  174  N.  Y.  83,  86,  66  N.  E.  627, 
in  substance  that  parties  cannot  in  the 
ordinary  case  by  contract  deprive  courts 
of  competent  jurisdiction  of  their  power  to 
adjudicate  causes,  on  the  ground  that  that 
jurisdiction  is  prescribed  by  law  and  it 
cannot  be  increased  or  diminished  by  agree- 
ment of  parties.  In  Mutual  Reserve  Fund 
Life  Asso.  v.  Cleveland  Woolen  Mills,  27 
C.  C.  A.  212,  at  214,  54  U.  S.  App.  290, 
82  Fed.  508,  at  page  510,  it  was  said  by 
Lurton,  J.:  "The  policy  [of  insurance] 
contained  a  stipulation  that  no 
suit  in  law  or  equity  should  be  brought 
upon  it  except  in  the  circuit  court  of 
the  United  States.  This  provision,  in- 
tended to  oust  the  jurisdiction  of  all  state 
courts,  is  clearly  invalid.  Any  stipulation 
between  contracting  parties  distinguishing 
between  the  different  courts  of  the  country 
is  contrary  to  public  policy  and  should 
not  l-e  enforced." 

To  the  same  effect,  see  Savage  v.  People's 
Bldg.  L.  &  Sav.  Asso.  45  W.  Va.  275,  282, 
31  S.  E.  991;  Bartlett  v.  Union  Mut.  F. 
Ins.  Co.  46  Me.  500;  Reichard  v.  Manhattan 
L.  Ins.  Co.  31  Mo.  518;  Indiana  Mut.  F. 
Ins.  Co.  v.  Routledge,  7  Ind.  26;  Balti- 
more &  0.  R.  Co.  v.  Stankard,  56  Ohio  St. 
224,  49  L.RJ^.  381,  60  Am.  St.  Rep.  745,  46 
N.  E.  577;  Owsley  v.  Yerkes,  109  C.  C.  A. 
2.50,  187  Fed.  560;  First  Nat.  Bank  v. 
White,  220  Mo.  717,  737,  132  Am.  St.  Rep. 
612,  120  S.  W.  36,  16  Ann.  Cas.  889;  Healy 
V.  Eastern  Bldg.  &  L.  Asso.  17  Pa.  Super. 
Ct.  385,  392,  393;  Matt  v.  Iowa  Mut.  Aid 
Asso.  81  Iowa,  135,  25  Am.  St.  Rep.  483, 
46  N.  W.  857;  Shuttleworth  v.  Marx,  159 
Ala.  418,  428,  49  So.  83.  In  many  of  these 
cases  the  opinion  of  this  court  by  Chief 
Justice  Shaw  in  Nute  v.  Hamilton  Mut.  Ins. 
Co.  6  Gray,  174,  has  been  cited  and  relied  on 
as  an  authority.  Attempts  to  place  limit- 
ations by  contract  of  the  parties  upon  the 
powers  of  courts  as  to  actions  growing  out 
of  the  particular  contract,  or  to  oust  ap- 
propriate courts  of  their  jurisdiction,  have 
been  regarded  with  disfavor  and  commonly 
have  been  held  invalid.  Guaranty  Trust  & 
S.  D.  Co.  V.  Green  Cove  Springs  &  M.  R.  Co. 
139  U.  S.  137,  140,  35  L.  ed.  116,  11  Sup. 
Ct.  Rep.  512;  Meacham  v.  Jamestown,  F. 
k  C.  R.  Co.  211  N.  Y.  348,  352,  363,  105 
N.  E.  663,  Ann.  Cas.  1916C,  851.  It  might 
be  argued  with  force  that  the  law  as  to 
the  onforcomcnt  of  rights  arising  out  of 
personal  injuries  was  imported  into  the 
terms  of  a  contract  for  hire.  Yet  it  has 
been  decided  that  statutory  lunitationa  to 
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the  effect  that  a  right  of  action  for  per- 
sonal injuries  shall  be  confined  to  the  state- 
where  it  occurred  are  invalid.  Atchison,  T> 
&  S.  F.  R.  Co.  v.  Sowers,  213  U.  S.  55,  70, 
53  L.  ed.  696,  702,  29  Sup.  Ct.  Rep.  397; 
Tennessee  Coal  Iron  A,  R.  Co.  v.  Cieorge, 
233  U.  S.  354,  58  L.  ed.  997,  ante,  685,  34 
Sup.  Ct.  Rep.  587. 

So  far  as  we  are  aware,  the  current  of 
authority  (with  the  exceptions  presently 
to  be  noted)  is  unbroken  in  support  of  the- 
principle  laid  down  in  Kute  v.  Hamilton 
Mut.  Ins.  Co.  6  Gray,  174,  although  that 
principle  is  followed  by  compulsion  of 
authority  and  under  protest  by  Judge- 
Hough  in  United  States  Asphalt  Ref.  Co.  v. 
Trinidad  Lake  Petroleum  Co.  (D.  C.)  222 
Fed.  1006.  There  are  two  of  our  own 
cases  where  the  principle  was  not  applied 
and  which  appear  to  be  exceptions  to  it. 
In  Daley  v.  People's  Bldg.  Loan  A.  Sav. 
Asso.  178  Mass.  13,  59  N.  E.  452,  an  ac- 
tion was  brought  by  a  citizen  of  thi» 
commonwealth  which  involved  the  construc- 
tion of  a  condition  contained  in  his  cer- 
tificate of  membership  in  the  defendant  cor- 
poration, to  the  effect  that  "any  action 
brought  against  this  association  by  tuiy 
shareholder  shall  be  brought  .  .  .  ia 
the  county  of  Ontario,  state  of  New  York." 

It  was  held  that  this  condition  of  the  con- 
tract should  be  enforced.  After  stating  that 
it  was  not  meant  to  overrule  Nute  v.  Ham- 
ilton Mut.  Ins.  Co.  supra,  the  court  said: 
"Here  we  are  dealing  with  a  New  York  cor- 
poration, most  of  whose  members  would 
live  in  New  York,  and  the  greater  part  of 
whose  dealings  and  contracts  naturally 
would  take  place  also  in  New  York. 
There,  we  take  it  from  Greve  v.  i£tna  Live 
Stock  Ins.  Co.  81  Hun,  28,  30  N.  Y.  Supp. 
668,  which  was  put  in  evidence,  the  condi- 
tion would  be  an  answer  to  an  attempt  to 
sue  in  another  county.  The  condition,  at 
least  so  far  as  we  have  occasion  to  con- 
sider it,  refers  to  suits  by  members  of  the 
corporation  as  such.  It  is  perfectly  rea- 
sonable, and  as  applied  to  a  New  York  cor- 
poration in  view  of  the  New  York  law  can- 
not be  held  contrary  to  the  policy  of 
Massachusetts  with  regard  to  such  con- 
tracts as  happen  ...  to  be  concluded 
on  this  side  of  the  boundary  line.  .  .  . 
It  will  be  understood  that  we  are  speaking 
of  parties  standing  in  an  equal  position, 
where  neither  has  any  oppressive  advan- 
tage or  power,  and  that  our  decision  as  to 
the  validity  of  the  condition  as  a  defense 
does  not  go  beyond  the  particular  cir- 
cumstances of  this  case." 

It  is  obvious  that  the  assumption  based 
upon  Greve  v.  ilCtna  Live  Stock  Ins.  Co. 
supra,  that  such  a  contract  would  be  valid 
under  the  laws  of  New  York,  was  an  im- 
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portaat  factor  in  the  reasoning  of  the 
court.  The  Daley  Case  wag  decided  in 
February,  1901.  It  was  held,  however,  in 
Benson  t.  Eastern  BIdg.  k  L.  Asso.  supra, 
decided  in  March,  1903,  that  Greve  v. 
.£tna  Live  Stock  Ins.  Co.  did  not  state  cor- 
rectly the  law  of  New  York,  and  precisely 
the  same  condition  that  was  before  this 
court  in  Daley  v.  People's  BIdg.  Loan  & 
Sav.  Asso.  was  there  adjudged  to  be  in- 
valid and  unenforceable.  If  the  Benson 
Case  had  been  decided  earlier  than  the 
Daley  Case,  and  the  law  of  New  York  had 
been  proved  in  the  Daley  Case,  as  de- 
clared finally  and  conclusively  in  the  Ben- 
son Case,  instead  of  the  erroneous  view 
put  forward  in  the  decision  of  the  Greve 
Case  by  an  inferior  court,  an  important 
link  in  the  chain  of  reasoning  by  which 
the  conclusion  in  the  Daley  Case  was 
reached  would  have  been  wanting.  The 
binding  force  of  such  a  decision  is  open 
to  question.  Kapiolani  v.  Atcherley,  238 
U.  S.  119,  59  L.  ed.  1229,  35  Sup.  a.  Rep. 
832.  The  reasoning  and  ground  of  the 
decision  well  might  have  been  different, 
although  possibly  the  result  might  have 
been  the  same  upon  the  ground  that  cer- 
tificates of  membership  in  the  New  York 
corporation  were  accepted  with  the  inher- 
ent limitation  and  restriction  explained  at 
length  in  Longyear  t.  Hardman,  219  Mass. 
405,  106  N.  E.  1012.  As  the  decision  in  the 
Daley  Case  waa  expressly  confined  to  its 
own  peculiar  circumstances,  it  can  hardly 
be  considered  as  substantially  narrowing 
the  authority  of  Nute  v.  Hamilton  Mut. 
Ins.  Co.  supra.  In  Mittenthal  v.  Mas- 
cagni,  183  Mass.  19,  60  h-UJi..  812,  97  Am. 
St.  Rep.  404,  66  N.  E.  425,  the  parties 
were  both  nonresidents.  The  action  was  on 
a  contract  made  in  Florence,  Italy,  where 
the  defendant,  a  subject  of  the  King  of 
Italy,  had  his  home,  and  where  the  plain- 
tiffs, citizens  of  New  York,  elected  a  domi- 
cil  by  a  provision  of  the  contract.  It 
related  to  a  concert  tour  through  the  vari- 
ous states  of  this  country,  and  was  partly 
to  be  performed  in  Florence,  and  contained 
the  provision  that  the  courts  of  Florence, 
Italy,  should  have  exclusive  jurisdiction  of 
any  difference  between  the  parties,  except 
that  the  defendant  reserved  a  right  of  ac- 
tion in  New  York  for  a  payment  of  his 
recompense  due  under  the  contract.  It 
was  held  that  under  the  circumstances  of 
hurried  travel  through  many  different  jur- 
isdictions, it  was  reasonable  that  the  par- 
ties should  fix  upon  the  jurisdiction  of  the 
domicil  of  the  defendant  as  the  one  where 
disputes  should  be  adjusted.  As  both  the 
parties  were  nonresidents,  they  had  no 
standing  in  the  courts  of  this  state  as  mat- 
ter of  strict  right,  but  only  as  matter  of 
L.R.A.1916D. 


comity.  National  Teleph.  Mfg.  Co.  v.  Du 
Bois,  165  Mass.  117,  30  L.R.A.  628,  52  Am. 
St.  Rep.  503,  42  N.  E.  510.  It  therefore 
was  regarded  as  appropriate  to  yield  to 
the  terms  of  a  contract  between  the  parties 
having  such  'obvious  foundation  in  conven- 
ience and  reason,  although  the  court  well 
might  have  declined  to  exercise  any  juris- 
diction of  the  case  on  the  ground  that  the 
parties  were  aliens.  Nute  v.  Hamilton 
Mut.  Ins.  Co.  supra,  was  referred  to  in  the 
opinion,  and  not  treated  as  overruled.  In 
this  connection  Palmer  v.  Lavers,  218  Mass. 
286,  291,  105  N.  E.  1000,  1002,  may  be 
adverted  to,  where  it  was  said  that  "where 
one  of  two  parties  to  a  possible  litigation, 
in  order  to  obtain  a  release  from  what  is 
equivalent  to  an  attachment,  agrees  that 
the  judgment  of  the  court  of  first  instance 
shall  be  final,  that  agreement  does  not 
come  within  that  principle  [that  is,  the 
principle  of  Nute  v.  Hamilton  Mut.  Ins. 
Co.  supra,],  and  that  it  is  an  agreement 
which  is  binding  and  will  be  enforced." 

That  decision  hag  no  relevancy  to  the 
question  now  presented.  Nor  is  the  ques- 
tion here  raised,  whether  the  parties  may 
by  contract,  provide  that  their  respective 
rights  growing  out  of  the  agreement  shall 
be  determined  according  to  the  law  of  a 
particular  jurisdiction.  See  Brandeis  v. 
Atkins,  204  Mass.  471,  476,  26  L.R.A. 
(N.8.)  230,  00  N.  E.  861;  Pritchard  v. 
Norton,  106  U.  S.  124,  136,  27  L.  ed.  104, 
108,  1  Sup.  Ct.  Rep.  102;  Greer  v.  Poole, 
L.  R.  6  Q.  B.  Div.  272,  274,  49  L.  J.  Q.  B. 
N.  S.  463,  42  L.  T.  N.  8.  687,  28  Week. 
Rep.  582,  4  Asp.  Mar.  L.  Cas.  300. 

The  Daley  and  Mittenthal  Cases,  as  to 
the  points  adjudicated,  while  not  extending 
the  doctrine  of  the  Nute  Case,  do  not  over- 
rule it,  and  are  not  inconsistent  with  it. 
All  three  of  these  cases  may  be  treated  aa 
stating  the  law  applicable  to  the  several 
states  of  facts  presented  to  the  court.  The 
Nute  Case  lays  down  the  general  principle. 
The  other  two  cases  stand  aa  sound  upon 
their  several  states  of  facts.  To  extend 
them  to  the  present  case  involves  over- 
ruling the  Nute  Case.  That  case,  as  has 
been  pointed  out,  states  a  general  principle 
which  has  been  adopted  and  prevails  in  all 
Federal  courts  by  reason  of  the  binding 
decisions  of  the  United  States  Supreme 
Court  in  Home  Ins.  Co.  v.  Morse,  20  Wall. 
445,  22  L.  ed.  365,  and  Doyle  v.  Conti- 
nental Ins.  Co.  94  U.  S.  535,  24  L.  ed.  148. 
The  same  rule  prevails  generally  in  all 
states  where  the  question  has  arisen.  It 
relates  to  a  matter  as  to  which  uniformity 
of  decision  and  harmony  of  law  among  the 
several  jurisdictions  of  this  country  are 
desirable.  It  would  be  unfortunate  if  con- 
tracts touching  a  subject  of   general   corn- 
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mercial  interest,  and  which  may  be  broadly 
operative  ajs  to  juriidiction,  should  be  held 
valid  in  one  state  and  invalid  in  all  others. 
All  these  circumstances  bring  us  to  the 
conclusion  that  the  clause  in  the  contract 
here  in  question  is  unenforceable,  and  that 
therefore  the  action  can  be  maintained  in 
the  courts  of  this  commonwealth. 


The  plaintiff's  demurrers  to  the  defend- 
ant's answer  in  abatement  and  to  the  part 
of  the  answer  in  bar  setting  up  the  same 
matter  must  be  sustained.  The  case  is  to 
stand  for  disposition,  upon  the  issaes  raised 
by  the  answer  to  the  merits. 

So  ordered. 


Annotation — ^Validity  of  provision    in  contract  a*  to  place  where  action 

may  be  brought. 


As  indieated  by  the  title,  the  present 
annotation  is  confined  to  contractual 
provisions  to  the  exclusion  of  statutory 
provisions.  As  to  extraterritorial  effect 
of  statute  limiting  jurisdiction  in  which 
action  may  be  brought,  see  annotation  to 
Tennessee  Coal,  Iron  &  E.  Co.  v.  Qeorge, 
ante,  685. 

Cases  like  Palmer  v.  Lavers  (1914) 
218  Mass.  286,  105  N.  E.  1000,  uphold- 
ing a  contract  waiving  a  right  to  appeal, 
and  Terre  Haute  Brewing  Co.  v.  Ward 
(1913)  —  Ind.  App.  — ,  102  N.  E.  395, 
upholding  a  contract  waiving  a  right  to 
change  of  venue,  as  applied  to  an  exist- 
ing right  or  claim  of  right,  are  not  with- 
in the  scope  of  this  annotation. 

The  ultimate  question  as  to  whether  a 
stipulation  purporting  to  limit  the 
courts  in  which  an  action  on  the  contract 
may  be  brought  shall  be  respected  doubt- 
less pertains  to'  the  remedy,  and  so  is 
governed  by  the  law  of  the  forum; 
hence,  the  validity  of  a  stipulation  ac- 
cording to  the  law  of  the  place  where 
the  contract  is  made  does  not  necessarily 
render  it  effective  in  another  jurisdiction 
in  which  an  action,  contrary  to  its  terms, 
is  brought.  It  is  so  held  in  Meacham  v. 
Jamestown,  F.  &  C.  R.  Co.  (1914)  211 
N.  Y.  346,  105  N.  E.  663,  Ann.  Cas. 
1915C,  851,  with  reference  to  stipula- 
tions, for  arbitration.  (Such  stipula- 
tions, however,  are  not  within  the  scope 
of  the  note.) 

It  may  be  observed,  however,  that  up- 
on the  assumption  that  it  is  not  contrary 
to  the  public  policy  of  the  forum  to  re- 
spect and  enforce  a  stipulation  confining 
actions  on  the  contracts  to  the  courts 
of  another  state,  it  may  become  neces- 
sary to  test  the  validity  of  the  stipula- 
tion by  the  law  of  another  state  or 
country  which  governs  as  to  the  sub- 
stantive rights  of  the  parties,  since  the 
stipulation  may  be  invoked  on  the  theory 
that  it  does  not  affect  the  remedy  mere- 
ly, but  attaches  as  a  condition  of  the 
contract  and  of  the  substantive  rights  of 
the  parties,  and  that  theory  would  de- 
pend upon  the  validity  of  the  stipula- 
L.R.A.1916D. 


tion  tested  by  the  property  law  of  the 
contract  (see  on  this  point  Daley  t. 
People's  Bldg.  Loan  &  Sav.  Asso.  (1901) 
178  Mass.  13,  69  N.  E.  462,  infra). 

The  courts  in  general  refuse  to  respect 
or  enforce  contractual  provisions  to  the 
effect  that  any  action  based  upon  the 
contract  shall  be  brought  in  a  certain 
court  or  in  the  courts  of  a  certain  state 
or  district,  whether  such  provision  is  in- 
voked to  defeat  the  jurisdiction  of  a 
court  of  another  state  or  of  another  dis- 
trict of  the  same  state  as  that  of  the 
court  or  district  specified.  This  is  upon 
the  general  ground  that  it  is  not  compe- 
tent for  the  parties  by  their  contract, 
in  advance,  to  oust  the  jurisdiction  of 
the  courts,  and  is  sometimes  assimulated 
to  the  principle  which  invalidates  stipu- 
lations for  arbitration  of  all  questions 
that  may  arise  under  a  contract. 

Thus,  a  provision  in  a  by-law  of  a  mu- 
tual insurance  company  to  which  the 
policies  are  expressed  to  be  subject, 
that  any  action  on  the  policy  shall  be 
brought  in  a  certain  county,  where  the 
company  is  established,  of  a  negative 
provision  that  the  action  shall  not  be 
brought  in  another  county,  is  not  bind- 
ing on  the  assured  so  as  to  prevent  the 
bringing  of  an  action  in  another  county. 
Nute  V.  Hamilton  Mut.  Ins.  Co.  (1856) 
6  Gray  (Mass.)  174;  Hall  v.  People's 
Mut.  F.  Ins.  Co.  (1856)  6  Gray  (Mass.) 
185;  Amesbury  v.  Bowditch  Mut.  F. 
Ins.  Co.  (1856)  6  Gray  (Mass.)  596.  In 
the  Nute  Case,  which  is  a  leading  case 
on  the  subject,  Chief  Justice  Shaw  dis- 
tinguished such  a  provision  from 
limiting  the  time  within  which  an  action 
shall  be  commenced,  declaring  in  effect 
that  the  latter  is  a  condition  annexed  to 
the  acquisition  and  continuance  of  a 
legal  right,  and  depends  on  contract  and 
the  acts  of  the  parties;  while  the  other 
is  a  stipulation  concerning  the  remedy, 
which  is  created  and  regulated  by  law. 

A  provision  in  a  Lloyd's  policy  against 
bringing  suit  in  any  court  other  than  the 
court  of  highest  jurisdiction  was  held  in 
Blair  v.  National  Shirt  &  Overalls  Co. 
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(1907)  137  ni.  App.  413,  to  be  void  as 
against  public  policy,  and  hence  not  to 
interfere  with  the  right  to  bring  the  ae- 
tion  before  a  justice  of  the  peaee. 

A  stipulation  in  a  policy-  of  insurance 
that  DO  action  shall  be  maintained  ex- 
cept in  the  county  where  the  principal 
office  of  the  insurer  is  situated  is  invalid. 
Matt  V.  Iowa  Mut.  Aid  Asso.  (1890)  81 
Iowa,  135,  25  Am.  St.  Rep.  483,  46  N.  W. 
867.  The  court  cited  May  on  Insurance, 
§  490,  to  the  effect  that  "a  eondition  in 
the  contract  limiting  the  venne  or  place 
where  the  action  shall  be  brought  is  in- 
valid." The  action  was  brought  in  an- 
other county  of  the  same  state  in  which 
the  county  specified  was  situated. 

A  clause  in  a  policy  of  insurance  that 
any  action  to  enforce  the  same  must  be 
brought  in  the  supreme  court,  county  of 
New  York,  state  of  New  York,  is  invalid. 
The  constitution  and  statutes  determine 
the  jurisdiction  which  shall  be  exercised 
by  the  courts  of  the  state,  and,  their  jur- 
isdiction having  been  lawfully  conferred, 
they  cannot  be  prevented  from  nxercis- 
ii^  it  when  it  is  properly  invoked,  by 
private  contract  of  individuals.  McLean 
V.  Tobin  (1908)  58  Misc.  628,  109  N.  Y. 
Snpp.  926.  In  this  case  apparently  the 
provision  was  set  up  as  a  defense  to  an 
aetion  on  the  policy,  and  not  as  a  ground 
for  a  change  of  venue. 

A  stipulation  in  an  insurance  contract 
restricting  the  jurisdiction  to  a  certain 
court  was  held  in  Darling  v.  Protective 
Assur.  So<5.  71  Misc.  113, 127  N.  Y.  Supp. 
486,  to  be  invalid,  as  it  attempted  to  de- 
prive a  party  of  rights  given  to  him  by 
the  Constitution  and  statutes  of  the 
state. 

Prior  to  the  act  of  6  Edw.  VII,  chap, 
19,  §  22  (0),  declaring  that  ah  agreement 
which  provides  for  the  place  of  trial  of 
an  action  shall  be  of  no  force  or  effect, 
but  declares  that  the  provisions  of  the 
section  shall  not  apply  or  be  available 
until  the  defendant  shall  make  a  motion 
to  change  the  venue  or  place  of  trial,  the 
courts  had  respected  and  given  efl'ect  to 
stipulations  in  contracts  for  the  sale  of 
machinery  to  the  effect  that  the  trial  of 
any  action  arising  ont  of  the  contract 
should  take  place  in  the  county  where 
the  head  ofBee  of  the  company  (the  sell- 
er) was  located,  by  granting  the  defend- 
ant's (seller's)  motion  for  a  change  of 
venue  to  that  county  (see  Wright  v. 
Ross  (1906)  11  Oat.  L.  Rep.  113),  or 
denying  a  motion  for  a  change  of  venue 
from  that  county  (see  Goodison  Thresh- 
er Co.  v.  Wood  (1905)  6  Ont.  Week.  Rep. 
19).  The  statute  in  question,  however, 
was  held  in  Bell  v.  Gloodison  Thresher 
L.K.A.1916D. 


Co.  (1906)  12  Ont.  L.  Rep.  611,  to  apply 
to  a  contract  made  before  its  enactment. 

Upon  the  authority  of  the  Nute  Case 
and  other  owes  in  Massachusetts,  it  was 
held  in  Nashua  Rivxb  Paper  Co.  v.  Hak- 
MBRMiLii  Paper  Co.  ante,  691,  that  a  stip- 
ulation in  a  contract  between  a  manufac- 
turer and  its  sales  agent,  one  party  being 
a  corporation  of  Massachusetts  and  the 
other  of  Pennsylvania,  that  no  action  at 
law,  equity,  or  chancery  should  be  in- 
stituted in  any  court  of  any  state  or  in 
any  Federal  court  of  the  United  States, 
other  than  the  court  of  common  pleas  of 
the  state  of  Pennsylvania,  was  held  un- 
enforceable, and  did  not  preclude  an  ac- 
tion in  a  court  of  Massachusetts. 

So,  a  stipulation  in  a  policy  of  marine 
insurance  issued  at.  Toronto,  Canada,  by 
a  corporation  organized  and  doing  fire 
and  marine  insurance  business  there,  and 
having  a  branch  office  in  New  York  for 
fire  insurance  only,  to  the  effect  that 
any  action  on  the  policy  should  be 
brought  in  a  court  in  the  city  of  Toronto 
and  not  elsewhere,  is  not  a  valid  stipula- 
tion; nor  will  a  Federal  court  sitting  in 
New  York  decline  jurisdiction  of  the 
suit,  the  libellants  all  being  citizens  of 
the  United  States  and  two  of  them  being 
residents  of  New  York.  Slocum  v.  West- 
em  Assur.  Co.  (1890)  42  Fed.  235. 

A  stipulation  in  a  policy  of  insurance 
that  no  suit  in  law  or  equity  shall  be 
brought  upon  it  except  in  the  circuit 
courts  of  the  United  States  is  intended  to 
oust  the  jurisdiction  of  the  state  courts. 
Any  stipulation  between  contracting 
parties  distinguishing  between  the  differ- 
ent courts  of  the  country  is  contrary  to 
public  policy,  and  should  not  be  en- 
forced. Mutual  Reserve  Fund  Life 
Asso.  V.  Cleveland  Woolen  Mills  (1897) 
27  C.  C.  A.  212,  54  U.  S.  App.  290,  82 
Fed.  508. 

A  stipulation  in  a  contraet  of  mutual 
fire  insurance  that  if  the  assured  should 
not  acquiesce  in  the  determination  of  the 
directors  on  his  claim,  he  may  bring  an 
action  against  the  company  for  the  loss, 
which  action  shall  be  brought  at  a  prop- 
er court  in  the  county  in  New  Hamp- 
shire where  the  company  was  organized, 
was  held  in  Bartlett  v.  Union  Mut.  F. 
Ins.  Co.  (1859)  46  Me.  500,  not  to  be 
binding  upon  the  insured,  especially 
where  the  directors  neglected  to  ascer- 
tain and  determine  the  amount  of  the 
loss.  The  decision,  however,  was  not 
put  solely  upon  the  narrower  ground, 
but  was  referred  to  the  general  princi- 
ple that  after  a  contract  has  been  broken, 
the  remedy  is  regulated  by  law,  and 
must  be  governed  by  that  of  the  forum 
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where  redress  is  sought,  citing  the  Nute 
Case. 

A  stipulation  in  a  contract  of  insur- 
ance waiving  all  right  to  bring  any  ac- 
tion for  any  claim  under  the  policy,  ex- 
cept in  the  courts  of  the  state  in  which 
the  company  was  organized,  was  held 
void  in  Heichard  v.  Manhattan  L.  Ins. 
Co.  (1862)  31  Mo.  518,  as  contrary  not 
only  to  public  policy,  but.  also  to  the 
provision  of  the  Missouri  statute  in  rela- 
tion to  foreign  insurance  companies.  It 
does  not  appear  in  this  case  where  the 
policy  was  issued  or  the  insured  was 
domiciled,  bat  presumably  in  Missouri. 

A  stipulation  in  a  charter  party  that 
all  disputes  should  be  settled  at  the 
point  of  discharge  only  is  against  pub- 
lic policy  and  void,  and  a  motion  based 
on  such  stipulation,  and  addressed  to 
the  discretion  of  the  court  to  decline 
jurisdiction  of  a  suit  to  recover  freight 
money,  cannot  prevail  Prince  Steam 
Shipping  Co.  v.  Ijehman  (1889)  5  L.B.A. 
464,  39  Fed.  704.  The  court  said  that, 
the  provision  being  void,  it  made  no  dif- 
ference which  party  sought  to  take  ad- 
vantage of  it. 

In  Benson  v.  Eastern  Bldg.  &  L.  Asso. 
(1903)  174  N.  Y.  83,  66  N.  E.  627,  re- 
versing (1901)  67  App.  Div.  319,  74  N.  Y. 
Supp.  606,  involving  a  provision  in  a  con- 
tract of  a  building  and  loan  associa- 
tion that  "any  action  brought  against 
this  association  (defendant)  shall  be 
commenced  within  eix  months  after  fil- 
ing proofs  in  the  county  of  Onondaga  and 
state  of  New  York,"  the  court  said  that 
such  condition,  if  valid  (and  it  may  be 
so  in  this  case,  since,  the  principal  office 
of  the  defendant  being  in  the  county  of 
Onondaga,  that  was  the  county  where  the 
Code  authorized  the  action  to  be 
brought),  "affected  only  the  venue  of  the 
action.  If,  in  violation  of  the  stipula- 
tion, the  plaintiff  brought  his  action  in 
another  county,  the  defendant's  remedy 
was  to  move  to  have  the  place  of  trial 
changed  to  that  in  which  the  plaintiff 
had  agreed  it  should  be  brought.  The 
Code  provides  in  what  counties  the 
venue  of  an  action  may  be  laid,  but  if,  in 
contravention  of  those  provisions,  the 
venue  is  laid  in  another  county  than  that 
prescribed,  the  remedy  given  is  a  motion 
to  change  the  place  of  trial.  The  erro- 
neous practice  neither  affects  the  juris- 
diction of  the  court  nor  defeats  the  cause 
of  action.  The  same  principle  controls 
the  case  before  us." 

Similar  provisions  in  the  contracts  of 
New  York  building  and  loan  associations 
were  held  contrary  to  public  policy  and 
nnenforcen  ble  in  the  courts  of  another 
IL.R.A.1916D. 


state,  upon  the  ground  that  the  juris- 
diction of  the  courts  cannot  be  ousted 
in  that  way,  in  Healey  v.  Eastern  Bldg. 
&  L.  Asso.  (1901)  17  Pft.  Super.  Ct.  385; 
Savage  v.  People's  Bldg.  Loan  &  Sav. 
Asso.  (1898)  45  W.  Va.  275,  31  S.  E. 
991. 

The  deeision  in  Greve  v.  ^tna  Live 
Stock  Ins.  Co.  (1894)  81  Hun,  28,  30 
N.  Y.  Supp.  668,  that  a  stipulation  in  a 
policy  of  insurance  that  any  action  or 
suit  to  enforce  a  claim  arising  thereun- 
der shall  be  brought  in  a  certain  county 
of  the  state,  is  valid  and  may  be  set  up 
as  an  answer  to  an  action  brought  in  an- 
other state,  is  apparently  overruled  by 
Benson  v.  Eastern  Bldg.  &  L.  Asso. 
(1903)  174  N.  Y.  83,  66  N.  E.  627. 

In  the  Nute  Case,  the  court  placed  no 
great  reliance  upon  considerations  of 
public  policy,  though  it  said  that,  so  far 
as  they  went,  they  were  opposed  to  the 
admission  of  a  defense  based  on  such  a 
stipulation;  but  that  the  "greatest  in- 
convenience would  be  in  requiring  courts 
and  juries  to  apply  different  rules  of  law 
to  different  cases,  in  the  conduct  of  suits, 
in  matters  relating  merely  to  the  remedy, 
according  to  the  stipulations  of  parties 
in  framing  and  diversifying  their  con- 
tracts in  regard  to  remedies." 

In  Meacham  v.  Jamestown,  F.  &  C.  R. 
Co.  (1914)  211  N.  Y.  346, 105  N.  E.  653, 
Ann.  Cas.  1915C,  851,  Cardozo,  J.,  re- 
marked that  if  an  agreement  that  a  for- 
eign court  shall  have  exclusive  juris- 
diction is  to  be  condemned,  it  is  not 
saved  by  a  declaration  that  resort  to  the 
foreign  court  shall  be  deemed  a  condi- 
tion precedent  to  the  accrual  of  the 
cause  of  action. 

In  Buel  V.  Baltimore  &  O.  S.  W.  E.  Co. 
(1898)  24  Misc.  646,  53  N.  Y.  Supp.  749, 
the  court  was  aparently  of  the  opinion 
that,  if  the  provision  in  a  trust  deed  se- 
curing railroad  bonds,  that  in  certain 
contingencies  the  trustee  might  file  a 
bill  in  equity  against  the  company  in  a 
court  of  equity  in  the  state  of  Ohio,  were 
to  be  construed  to  deny  the  right  of  a 
bondholder  to  maintain  such  a  suit  in  an- 
other state,  it  would  be  contrary  to  pub- 
lic policy  and  void. 

In  Eea's  Appeal  (1883)  13  W.  N.  C. 
(Pa.)  546,  the  court,  while  unwilling  to 
say  that  a  clause  in  a  trust  agreement 
restricting  the  jurisdiction  to  the  court 
of  a  certain  county  was  entirely  without 
effect,  and  that  jurisdiction  may  not 
thereby  be  conferred  upon  the  court  of 
the  county  named,  was  clearly  of  the 
opinion  that  the  general  jurisdiction  of 
other  courts  throughout  the  common- 
wealth is  not  thereby  ousted. 
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In  Carveth  v.  Railway  Asbestos  Pack- 
ing Co.  (1913)  —  Out.  — ,  9  D.  L.  R. 
631,  that  court  said  that  the  election  by 
the  parties  to  the  contract  of  a  domicil 
at  a  place  in  Quebec  where  the  contract 
was  made  fell  far  short  of  an  agreement 
not  to  sue  in  a  court  of  any  other  prov- 
ince; but  added  that  probably  any  agree- 
ment not  to  resort  to  the  courts  of  On- 
tario, even  when  the  contract  is  made 
abroad,  would  be  regarded  as  against 
public  policy  and  void. 

There  is  an  intimation  in  the  Nute 
Case  that  perhaps  such  a  stipulation 
might  not  be  void  in  its  creation,  and 
that  possibly  it  might  be  regarded  as  an 
executory  contract  upon  which  an  ac- 
tion would  lie,  and  upon  which  damages, 
if  any  were  sustained,  might  be  recov- 
ered. And  in  the  Hall  Case  (1856)  6 
Gray  (Mass.)  185,  the  chief  justice  re- 
marked that  even  if  such  a  stipulation  is 
of  any  legal  force,  it  is  an  executory  con- 
tract only,  and  cannot  be  specifically 
carried  into  effect  and  enforced  by  the 
court  having  jurisdiction  of  the  cause 
and  the  parties. 

No  ease,  however,  has  been  discovered 
involving  the  validity  and  effect  of  such 
a  stipulation  as  the  basis  of  a  claim  for 
damages.  In  all  the  cases  cited  in  the 
note  the  stipulation  was  invoked  for  the 
purpose  preventing  the  maintenance  of 
the  action  in  a  court  other  than  that 
designated. 

The  above  eases  are  not,  of  course, 
opposed  by  cases  like  Indiana  Mut.  F. 
Ins.  Co.  v.  Routledge  (1855)  7  Ind.  25; 
Howard  v.  Kentucky  &  L.  Mut.  Ins.  Co. 
(1852)  13  B.  Mon.  (Ky.)  282;  Sanders 
V.  Hillsborough  Ins.  Co.  (1862)  44  N.  H. 
238;  Portage  County  Mut.  Ins.  Co.  v. 
Stukey  (1849)  18  Ohio,  455;  and  Amet 
V.  Milwaukee  Mechanics'  Mut.  Ins.  Co. 
(1867)  22  Wis.  516,  and  possibly  other 
cases,  which  hold,  or  assume,  that  a  pro- 
vision in  the  charter  or  a  private  law 
governing  an  insurance  company,  to  the 
effect  that  any  action  against  the  com- 
pany must  be  brought  in  a  certain  court 
or  district,  will  be  respected  and  en- 
forced, if  unrepealed  and  applicable  to 
the  facts  of  the  case,  since  the  provisions 
are  statutory,  and  not  contractual  merely. 
The  effect  of  such  statutory  provisions  is 
not  within  the  scope  of  this  note.  As  to 
their  effect  in  other  states,  see  anno- 
tation following  Tennessee  Coal,  Iron  & 
R.  Co.  V.  George,  ante,  685. 
Xzoeptloiui. 

Occasionally,   such  contractual  stipu- 
lations have  been  respected  when  the  cir- 
cumstances seem  to  make  them  reason- 
able and  their  enforcement  proper. 
L.R.A.1916D. 


Thus,  in  Mittenthal  v.  Maseagni 
(1903)  183  Mass.  19,  60  L.R.A.  812,  97 
Am.  St.  Rep.  404,  66  N.  E.  425,  it  was 
held  not  contrary  to  the  public  policy  of 
Massachusetts  to  give  effect  to  a  stipu- 
lation in  a  contract  made  in  Italy  be* 
tween  the  defendant,  a  domiciled  citizen 
of  that  country,  and  the  plaintiff,  a  cit- 
izen of  New  York,  who  had  by  the  con- 
tract elected  a  domicil  in  Italy,  by  which 
exclusive  jurisdiction  was  given  to  the 
Italian  courts  of  all  differences  or  ques- 
tions between  the  parties,  saving  only 
jurisdiction  of  suits  by  the  defendant  to 
recover  his  compensation,  which  was 
given  to  the  courts  of  New  York;  and  it 
was  accordingly  held  that  a  court  of 
Massachusetts  would  not  take  jurisdic- 
tion of  an  action  to  recover  damages  for 
an  alleged  breach  of  the  contract.  The 
contract  in  this  case  contemplated  a  con- 
cert tour  through  Canada  and  the  United 
States;  and  the  decision  as  a  precedent 
is  cut  down  by  the  opinion  in  Nashua 
River  Paper  Co.  v.  Hauuebmill  Paper 
Co.  ante,  691,  to  the  particular  facts  and 
circumstances  of  the  case  which  made 
the  stipulation  not  an  unreasonable  one, 
especially  the  circumstance  of  hurried 
travel  through  many  jurisdictions  in  the 
performance  of  the  contract,  and  the 
inconvenience  of  having  actions  brought 
in  any  state  in  which  the  parties  might 
be  temporarily  present.  The  opinion  in 
the  Mittenthal  Case  suggests  a  some- 
what broader  ground  of  decision  than 
that  subsequently  ascribed  to  it  by 
Nashua  River  Paper  Co.  ▼.  Hammer- 
mill  Paper  Co. 

In  Daley  v.  People's  Bldg.  Loan  & 
Sav.  Asso.  (1901)  178  Mass.  13,  59  N.  E. 
452  (opinion  by  Chief  Justice  Holmes, 
now  of  the  United  States  Supreme 
Court),  it  was  held  that  a  provision  of  a 
certificate  of  membership  in  a  New  York 
building  and  loan  association,  that  any 
action  against  the  association  by  a  share- 
holder should  be  brought  in  a  certain 
county  of  the  state  of  New  York,  was 
valid  and  should  beenforced.  The  opin- 
ion referring  to  the  Nute  Case,  observed 
that  that  was  a  somewhat  hesitating  de- 
cision and  ought  not  to  be  pressed  so  far 
as  to  dispose  of  the  case  at  bar.  Con- 
tinuing, the  court  said:  "We  are  deal- 
ing with  a  New  York  corporation,  most 
of  whose  members  would  live  in  New 
York,  and  the  greater  part  of  whose 
dealings  and  contracts  naturally  would 
take  place  also  in  New  York.  There,  we 
take  it  from  Greve  v.  ^tna  Live  Stock 
Ins.  Co.  (1894)  81  Hun,  28,  30  N.  T. 
Supp.  668,  which  was  put  in  evidence, 
the  condition  would  be  an  answer  to  an 
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attempt  to  sue  in  another  county.  The 
condition,  at  least  so  far  as  we  have  oc- 
casion to  consider  it,  refers  to  suits  by 
members  of  the  corporation  as  such.  It 
is  perfectly  reasonable,  and  as  applied  to 
a  New  York  corporation  in  view  of 
the  New  York  law  cannot  be  held  con- 
trary to  the  policy  of  Massachusetts 
with  regard  to  such  contracts  as  happen, 
by  the  accidents  of  postoffice  communi- 
cation, to  be  concluded  on  this  side  of 
the  boundary  line.  The  language  is  dif- 
ferent from  that  used  in  Nute  v.  Hamil- 
ton Mut.  Ins.  Co.,  and  stronger.  It 
plainly  purports  to  attach  a  condition  to 
the  contract,  and  we  are  of  opinion  that 
it  does  so  effeetually.  It  is  not  intimated 
in  Nute  v.  Hamilton  Mut.  Ins,  Co.  that 
when  such  a  condition  is  attached  to  a 
-contract  and  is  valid,  there  is  any  techni- 
cal difficulty  in  enforcing  it  as  an  answer 
to  an  action  in  another  place.  It  is  true 
that  in  this  ease  the  question  is  not  be- 
tween counties,  but  between  states,  and 
that  our  decision  requires  a  resident  of 
Massachusetts  to  go  elsewhere  for  a 
remedy  upon  a  contract  made  here. 
Beichard  v.  Manhattan  L.  Ins.  Co. 
(1862)  31  Mo.  521.  But  objections  of 
this  sort  may  be  made  to  appear  more 
serious  than  they  are.  Courts  are  less 
and  less  disposed  to  interfere  with  par- 
ties making  such  contracts  as  they  choose, 
so  long  as  they  interfere  with  no  one's 
welfare  but  their  own." 

The  fact  pointed  out  by  Nashua 
RivBB  Paper  Co.  v.  Hakicermill  Paper 
Co.  ante,  691,  and  confirmed  by  Benson  v. 
Eastern  Bldg.  &  L.  Asso.  (1903)  174 
N.  Y,  83,  66  N.  E,  627,  that  the  Daley 
Case  was  decided  under  a  misapprehen- 
sion induced  by  Greve  y.  .^tna  Live 
Stock  Ins.  Co.  (N.  Y.)  supra  as  to  the 
validity  and  effect  of  the  stipulation 
tested  by  the  law  of  New  York,  does  not 
seem  to  destroy  altogether  the  force  of 
the  Daley  Case  as  an  authority  for  the 
general  proposition  that  such  a  stipu- 
lation should  be  respected.  The  misap- 
prehension as  to  the  law  of  New  York 
seems  merely  to  aSect  the  minor  premise 
of  the  argument,  viz.,  that  the  stipula- 
tion in  the  particular  case  was  a  condi- 
tion attached  to  the  contract;  it  is  not 
apparent  that  it  affects  the  major  pre- 
mise, viz.,  that  such  a  condition  if 
attached  to  the  contract,  ought  to  be  re- 
spected. In  other  words,  the  misappre- 
hension does  not  impair  the  intrinsic 
force  of  the  chief  justice's  argument  as 
applied  to  a  stipulation  valid  by  the 
proper  law  of  the  contract.  The  decision 
itself  in  the  Nashua  River  Paper  Co. 
Cask,  however,  undoubtedly  detracts 
L.R.A.1916D. 


from  the  Daley  Case  as  an  authority  on 
the  question. 

The  criticism  of  the  Daley  Case  by 
the  court  of  appeals  in  Benson  v.  East- 
ern Bldg.  &  L.  Asso.  (N.  Y.)  supra, 
seems  to  be  directed  against  the  major 
premise  of  the  argument,  and  not  merely 
against  the  minor  premise.  The  court  of 
appeals  said:  "In  the  opinion  there  de- 
livered [the  Daley  Case]  the  case  of 
Nute  V.  Hamilton  Mut.  Ins.  Co.  is  not 
overruled,  but  distinguished  in  the  fact 
that  in  the  earlier  case  the  stipulation 
prescribed  in  what  county  the  action 
should  be  brought,  while  in  the  later 
case  it  required  tho  action  to  be 
brought  in  another  state.  New  York. 
We  do  not  see  that  the  difference  in 
circumstance  justified  any  distinction  in 
principle.  In  the  latter  case  [the  Daley 
Case]  the  learned  court  said,  referring  to 
such  a  condition  in  the  agreement:  'It 
plainly  purports  to  attach  a  condition  to 
the  contract,  and  we  are  of  opinion  that 
it  does  so  effectually.'  We  assume  that 
this  is  to  say  that  the  parties  have 
agreed  that  the  shareholder  should  have 
no  cause  of  action  against  the  defendant 
unless  his  action  was  brought  in  the 
specified  county  in  the  state  of  New 
York,  and  that  therefore,  when  he  brings 
a  suit  elsewhere,  his  cause  of  action  is 
not  established.  We  think  this  ai^ument 
proves  too  much.  It  is  difficult  to  see 
why  it  would  not  uphold  an  agreement 
that  all  claims  against  the  parties  should 
be  determined  by  arbitrators,  and  not  by 
the  courts.  It  might  be  said  with  as 
much  force  in  such  a  case  as  in  the  one 
now  before  us  that  the  cause  of  action 
could,  under  the  agreement,  accrue  only 
on  the  decision  of  the  arbitrators.  Yet 
nothing  is  better  settled  than  that  agree- 
ments of  the  character  mentioned  are 
void.  .  .  .  We  think  the  doctrine  of 
the  Nute  Case  is  the  true  one,  that  the 
stipulation  affects  the  remedy,  not  the 
cause  of  action." 

An  agreement  upon  a  valuable  consid- 
eration, not  to  bring  any  action  in  the 
state  of  New  York  upon  or  in  respect  of 
a  judgment,  but  to  bring  such  action,  if 
at  ail,  in  Russia,  is  not  void,  as  contrary 
to  public  policy,  under  the  rule  that  for- 
bids an  agreement  to  withdraw  from 
ordinary  jurisdiction  of  the  courts  fu- 
ture and  unknown  controversies.  Git- 
ler  V.  Russian  Co.  (1908)  124  App.  Div. 
273,  108  N.  Y.  Supp.  793,  reversing 
(1907)  55  Misc.  553, 106  N.  Y.  Supp.  886. 

In  Meacham  v.  Jamestown,  F.  &  C.  R. 
Co.  (1914)  211  N.  Y.  346,  105  N.  E.  653, 
Ann.  Cas.  1915C,  851,  holding  an  arbitra- 
tion stipulation  invalid,  Cardozo,  J.,  ob- 
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served  that  whether  a  contract  which 
purports  to  preclude  any  action  except 
in  a  foreign  court  is  always  invalid 
need  not  be  determined,  but  added  that 
there  may  be  exceptional  circumstances 
where  resort  to  the  courts  of  another 
state  is  so  obviously  convenient  and  rea- 
sonable as  to  justify  the  court  in  yield- 
ing to  the  agreement  of  the  parties  and 
declining  jurisdiotion,  and  referred  to 
Mittenthal  v.  Mascagni  (1903)  183  Mass. 
19,  60  L.E.A.  812,  97  Am.  St.  Rep.  404, 
66  N.  £.  425.  He  added  that  if  any  ex- 
ceptions to  the  general  rule  are  to  be  ad- 
mitted, they  ought  not  to  extend  to  a 
contract  where  exclusive  jurisdiction  has 
been  bestowed,  not  on  the  regular  courts 
of  another  sovereignty,  but  on  private  ar- 
bitrators. 

In  Giener  v.  Meyer  (1796)  2  H.  BL 
(Eng.)   603,  it  was  held  that  a  Dutch 
seiman  having  entered  into  articles  at  a 
Dutch  port  with  the  master  of  a  Dutch 
ship,  in  which  he  agreed  not.  to  institute 
any  suit  against  the  master  in  foreign 
countries  or  cite  him  before  any  judge 
or  magistrate,  but  to  abide  by  the  ad- 
judication of  their  own  courts,  an  £ng- 
lish  court  would  not  take  jurisdiction  of 
an  action  against  the  master  for  wages, 
although  the  ship  and  cargo  were  con- 
fiscated in  an  English  port,  and  the  voy- 
age thereby  ended.    The  lord  chief  jus- 
tice said:    "Although  no  persons  in  this 
•country  can  by  an  agreement  between 
themselves  exclude  themselves  from  the 
jurisdiction  of  the  Ean^s  courts,  and 
though  it  must  be  admitted  that   con- 
tracts are  transitory,  and  that  a  personal 
action  follows  the  person,  and  that  the 
contract  in  question  is  of  such  a  nature 
as  to  be  agreeable  to  our  laws,  yet  when 
the   parties,   who   are   foreigners,    bind 
themselves  in  their  own  country  not  to 
sue  in  any  other,  and  when  by  suing  here 
they  put  the  defendant  under  an  intol- 
«rable  hardship,   I   think  we  ought   to 
look  into  the  contract  in  order  to  see 
what  effect  it  would  have,  and  how  it 
«ould  be  enforced  in  the  country  where 
it  was  made,  that  we  may  not  do  any 
thing  here  unjust  or  contrary  to  the  laws 
of  that  country.    Now  it  appears  to  me 
to  be  good  according  to  my  apprehension 
of  those  laws,  or  at  least,  as  there  is  no 
evidence  to  show  that  it  is  not  good,  we 
must  presume  it  to  be  so.    Then  the  first 
thing  that  stares  us  in  the  face  is  an 
agreement  that  they  will  not  resort  to 
our  laws.    There  is  nothing  unreasonable 
in  this ;  the  parties  are  domiciled  in  Hol- 
land,   the   contract   is   to   perform   the 
whole  voyage  ending  in  Holland,  and  to 
seek  their  remedy  in  their  own  courts  of 
L.R.A.1916D. 


justice.  .  .  .  Now,  it  is  obvious  that 
the  master  would  be  placed  in  a  very 
cruel  situation,  if,  after  the  ship  and 
cargo  were  confiscated,  he  was  to  be 
sued  in  a  foreign  country  for  wages  for 
a  voyage,  the  proceeds  of  which  might  be 
either  remitted  or  on  board  the  ship  so 
confiscated;  the  effect  of  it  might  be  to 
cause  him  to  lie  in  a  foreign  jail,  per- 
haps for  life.  It  seems  therefore  to  me 
more  reasonable  to  send  the  parties  to 
their  own  country,  there  to  pursue  their 
remedy." 

Lord  EUenborongh,  speaking  of  a  sim- 
ilar stipulation,  in  Johnson  v.  Machielsne 
(1811)  3  Campb.  (Eng.)  44,  13  Revised 
Rep.  745,  said  that  if  it  were  merely  the 
regulation  of  a  foreign  government,  he 
should  leave  that  government  to  enforce 
it  by  punishing  the  infraction  of  it,  or 
by  any  other  means  that  might  be  more 
effectual,  but  it  being  a  personal  contract 
between  individuals  expressly  stipu- 
lating that  the  mariners  shall  not  sue  the 
captain  for  wages  in  foreign  parts,  it 
was  impossible  to  say  that  it  was 
void. 

In  Kirchner  v.  Ghruban  [1909]  1  Gh. 
(Bag.)  413,  78  L.  J.  Ch.  N.  S.  117,  99  L. 
T.  N.  S.  932,  53  Sol.  Jo.  151,  involv- 
ing an  agreement  between  a  German  firm 
and  a  German  subject  who  represented 
the  firm  in  the  United  Kingdom,  by 
which  they  ^bmitted  themselves  in  all 
cases  of  dispute  to  the  exclusive  jur- 
isdiction of  the  Leipsic  courts,  the  court 
said  that  prima  facie  such  an  agreement 
is  one  by  which  the  parties  are  bound, 
and  upon  which  the  court  must  act,  un- 
less for  some  cause  there  is  reason  to 
think  that  the  matter  ought  to  be  de- 
termined otherwise  than  by  the  tribunal 
to  which  the  parties  have  deliberately 
agreed  to  submit  their  differences.  In 
this  case,  the  fiirm  sued  out  a  writ  for  an 
injunction  to  restrain  the  defendant 
from  engaging  in  any  other  business 
than  that  of  the  plaintiffs  until  after 
the  date  prior  to  which  he  had  agreed  by 
the  contract  not  to  give  notice  of  discon- 
tinuance; and  for  an.  injunction  to 
restrain  him  from  divulging  matters  re- 
lating to  the  plaintiff's  business.  The 
defendant  entered  a  conditional  appear- 
ance to  the  writ,  and  asked  that  the 
writ  of  summons  and  service  thereof  be 
set  aside,  or  in  the  alternative  that  all 
proceedings  in  the  action  be  stayed,  on 
the  ground  of  the  agreement  to  submit 
to  the  exclusive  jurisdiction  of  the  Leip- 
sic courts.  The  court  was  of  the  opinion 
that  the  plaintiffs  were  not  entitled  to 
the  first  injunction  asked,  because  it 
would  in  effect  compel  specific  perform-' 
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ance  of  a  contract  of  service;  and  that 
their  right  to  the  second  injunction  asked 
depended  upon  the  existence  of  an  im- 
plied contract  on  the  part  of  an  em- 
ployee, involving  the  construction  of  the 
written  contract,  which  the  English 
court  was  precluded  from  construing  by 


the  express  agreement  of  the  parties. 
The  court  accordingly  concluded  that  no 
cause  had  been  shown  why  the  parties 
should  not  be  held  to  their  agreement  to 
refer  all  disputes  to  the  Leipsic  courts, 

G.  H.   P. 


WASHINGTON    SUPBEMB    COURT. 

(Department  No.   1.) 

DAISY  D.  IMLER  et  al.,  Appts., 

V. 

NORTHERN   PACIFIC    RAILWAY    COM- 
PANY et  al.,  Respts. 

(—  Wash.  — ,  164  Pac.  1086.) 

Railroad  —  licensee  on  tracks  —  re- 
liance on  customary  movement  of 
train. 

1.  A  licensee  walking  along  a  double 
track  railroad  cannot  rely  on  a  custom  to 
move  trains  on  the  respective  tracks  only 
in  one  direction,  so  as  to  permit  recovery 
in  case,  to  avoid  a  train  approaching  him 
on  one  track,  he  steps  on  to  the  parallel 
track  and  is  hit  by  a  train  on  it  coming 
from  the  same  direction  as  the  other,  for 
which  he  did  not  look. 

For  other  cases,  see  Railroads,  II.  e,  1,  im 
Dig.  1-5$  N.  8. 

Same  —  absence  of  headlight  —  proxi- 
mate canse.  , 

2.  Absence  of  headlight  on  an  engine 
which  runs  down  a  licensee  on  the  track 
does  not  render  the  railroad  company  lia- 
ble for  the  injury,  if  such  absence  was  not 
the  proximate  cause  of  the  injury. 

For  other  cases,  see  Railroada,  II.  d,  2,  in 

Dig.  1-52  N.  8. 
Same  —  duty  due  licensee. 

3.  One  walking  along  a  fenced  and  guard- 
ed railroad  track  in  the  country  is  not, 
although  a  licensee,  entitled  to  the  pro- 
tection which  the  railroad  company  is  re- 
quired to  afford  to  persons  crossing  its 
tracks  at  regularly  established  crossing 
places. 

For  other  cases,  see  Railroads,  II.  d,  i,  m 

Dig.  1-52  y.  8. 
Same  —  view  of  track  ^  liability  for 

Injury. 

4.  The  mere  fact  that  the  engineer  had 
an  unobstructed  view  of  the  track  for  more 
than  a  mile  does  not  render  the  company 
liable  for  injury  to  one  hit  by  the  train 


Note.  —  As  to  right  of  one  on  railroad 
track  to  rely  on  custom  to  move  trains  on 
certain  track  only  in  one  direction,  see  an- 
notation following  this  case,  post,  706. 

As  to  duty  of  railroad  company  to  keep 
lookout  for  trespassers  on  track,  see  notes 
to  Smith  V.  Norfolk  &  S.  R.  Co.  25  L.R.A. 
287;  Frye  v,  St.  Louis,  I.  M.  ft  S.  R.  Co. 
8  L.R.A.(N.S.)  1069;  and  Martin  v.  Hughes 
Creek  Coal  Co.  41  L.RA.(N.S.)  264. 
L.R.A.1916D. 


while  walking  along  the  track,  if  there  is 
nothing  to  snow  that  the  injured  person 
was  in  fact  on  the  track  while  the  train 
was  approaching  him  for  that  distance. 
For  other  cases,  see  Railroads,  II.  d,  2,  m 
Dig.  1-52  N.  8. 

(February  7,  1916.) 

APPEAL  by  plaintiffs  from  a  judgment 
of  the  Superior  Court  for  Thurston 
County  in  defendant's  favor  in  an  action 
brought  to  recover  damages  for  the  alleged, 
wrongful  death  of  plaintiffs'  decedent.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Hngo  Metzler,  Ben  S.  Sawyer, 
and  Gordon  &  Basterday,  for  appellants: 

Plaintiffs'  decedent  was  a  licensee,  and. 
not  a  trespasser. 

Roth  V.  Union  Depot  (>>.  13  Wash.  540, 
31  L.R.A.  855,  43  Pac.  641,  44  Pac.  253; 
Great  Northern  R.  Co.  v.  Thompson,  47 
L.R.A.(N.S.)  506,  118  C.  C.  A.  79,  ]»9 
Fed.  395;  Dotta  v.  Northern  P.  R.  Ck>.  36 
Wash.  506,  79  Pac.  32;  Hamlin  v.  Columbia 
k  P.  S.  R.  Co.  37  Wash.  460,  79  Pac.  991. 

Defendants  are  liable  for  gross,  wilful, 
and  wanton  neglect,  even  though  deceased 
was  a  trespasser. 

East  St.  Louis  0>nnecting  R.  Co.  v. 
O'Hara,  150  111.  680,  37  N.  E.  918,  11  Am. 
Keg.  Cas.  416;  Palmer  v.  Chicago,  St.  L. 
&  P.  R.  Co.  112  Ind.  250,  14  N.  E.  70; 
1  Thomp.  Neg.  2d  ed.  §  22;  Shumacher  v. 
St.  Louis  &  S.  F.  R.  Co.  39  Fed.  174;  Over- 
ton V.  Indiana,  B.  &  W.  R.  &>.  1  Ind.  App. 
436,  27  N.  E.  651;  Rhymes  v.  Jackson  Elec- 
tric R.  Light  &  P.  Co.*  85  Miss.  140,  37  So. 
708;  Roth  v.  Union  Depot  Co.  supra;  Ft. 
Worth  ft  D.  C.  R.  Co.  v.  Longino,  54  Tex. 
Civ.  App.  87,  118  S.  W.  108;  Young  v. 
Clark,  16  Utah,  42,  60  Pac.  832,  3  Am. 
Neg.  Rep.  315;  Brown  v.  Boston  ft  M.  R. 
Co.  73  N.  H.  568,  64  Atl.  196;  Conley  ▼. 
Cincinnati,  N.  0.  ft  T.  P.  R.  Co.  89  Ky. 
402,  12  S.  W.  764. 

Deceased  being  a  licensee,  the  railroad 
company  owed  additional  care  toward  him 
to  use  ordinary  precaution  in  both  discov- 
ering and  avoiding  the  injury. 

McConkey  v.  Oregon  R.  ft  Nav.  Co.  3$. 
Wash.  58,  76  Pac.  526,  16  Am.  Neg.  Rep. 
I  258. 
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The  qacetion  of  contributory  negligence 
was  for  the  jury,  and  not  for  the  court. 

Gregg  V.  Northern  P.  R.  Co.  49  Wash. 
189,  94  Pac.  911;  Thompson  t.  Northern  P. 
R.  Co.  35  C.  C.  A.  357,  93  Fed.  384;  North- 
em  P.  R.  Co.  T.  Baxter,  109  C.  C.  A.  635, 
187  Fed.  787. 

Messrs.  George  T.  Reld,  J.  W.  Qnlck, 
and  li.  B.  da  Ponte,  for  respondents: 

Deceased  was  a  trespasser. 

McConkey  v.  Oregon  R.  &  Nav.  Co.  35 
Wash.  55,  76  Pac.  526,  16  Am.  Neg.  Rep. 
258;  Dotta  V.  Northern  P.  R.  Co.  36  Wash. 
506,  79  Pac.  32;  Hamlin  v.  Columbia  & 
P.  S.  R.  Co.  37  Wash.  448,  79  Pac.  991; 
Schug  V.  Chicago,  M.  &  St.  P.  R.  Co.  102 
Wis.  515,  78  N.  W.  1090,  6  Am.  Neg.  Rep. 
239;  Illinois  C.  R.  Co.  v.  Eicher,  202  111. 
556,  67  N.  E.  376;  Spicer  v.  Chesapeake  & 
O.  R."  Co.  34  W.  Va.  514,  11  L.R.A.  385,  12 
S.  E.  553;  Burg  v.  Chicago,  R.  I.  &  P.  R. 
Co.  90  Iowa,  106,  48  Am.  St.  Rep.  419,  57 
N.  W.  680;  Ward  v.  Southern  P.  Co. 
25  Or.  433,  23  L.R.A.  715,  36  Pac.  166. 

If  it  should  be  held  that  the  deceased 
was  a  licensee  at  the  time  he  received  the 
injuries  resulting  in  his  death,  still  plain- 
tiffs cannot  recover. 

Williamson  v.  Southern  R.  Co.  104  Va. 
146,  70  L.RA..  1007,  113  Am.  St.  Rep.  1032, 
51  S.  £.  196;  Illinois  C.  R.  Co.  t.  Eicher, 
202  ni.  566,  67  N.  K  376;  Northern  P.  R. 
Co.  T.  Jones,  75  C.  C.  A.  205,  144  Fed.  47. 

Statutes  requiring  electric  headlights 
are  in  the  same  class  as  those  requiring  the 
sounding  of  whistles  at  public  crossings, 
or  tlie  ringing  of  bells  at  public  places. 
They  are  for  the  protection  of  those  who 
are  where  they  have  a  legal  right  to  be. 

Williamson  v.  Southern  R.  Co.  supra; 
Ellis  V.  Southern  R.  Co.  90  C.  C.  A.  270, 
163  Fed.  686;  Lynch  v.  Qreat  Northern 
R.  Co.  38  Mont.  511,  100  Pac.  616;  Balti- 
more &  O.  S.  W.  R.  Co.  V.  Bradford,  20 
Ind.  App.  348,  67  Am.  St.  Rep.  252,  49  N. 
E.  388;  Toomey  v.  Southern  P.  R.  Co.  86 
CaL  374,  10  L.R-A.  139,  24  Pac.  1074. 

The  railroad  company  was  not  negligent 
in  running  the  north-bound  train  on  the 
■outh-bound  track. 

Boulden  v.  Louisville  k  N.  R.  Co.  —  Ey. 
— ,  112  8.  W.  936;  Morgan  v.  Northern  P. 
R.  Co.  116  C.  e.  A.  223,  196  Fed.  449. 

Chadwick,  J.,  delivered  the  opinion  of 
the  court: 

Joseph  Imler,  while  walking  along  the 
track  of  the  defendant  railway  company  on 
the  evening  of  the  4th  of  November,  1012, 
was  struck  and  killed  by  one  of  defendant's 
work  trains.  The  place  of  the  accident  was 
between  the  stations  of  Centralia  and 
Bucoda,  where  the  company  maintains  a 
double-track  railway  which  is  fenced  and 
L.R.A.1016D. 


guarded  at  all  proper  places  with  cattle 
guards.  Imler  had  been  at  work  during 
the  day  at  a  farm  about  a  mile  and  a  half 
south  of  Bucoda,  where  he  lived.  He  left 
the  place  of  his  employment  about  dusk, 
and  followed  a  road  or  footpath  to  the 
right  of  way  of  respondent  company.  He 
entered  on  the  right  of  way  either  through, 
or  by  climbing  over,  a  gate  which  had  been 
left  for  the  convenience  of  the  owner  of  the 
land;  the  place  having  been  formerly  main- 
tained as  a  private  crossing.  The  crossing 
had  been  abandoned  about  three  years  be- 
fore when  the  company  double-tracked  its 
road.  The  gates  had  not  been  removed. 
Imler  had  apparently  gone  hut  a  short  dis- 
tance in  the  direction  of  Bucoda  when  he 
was  struck  and  killed. 

The  testimony  shows,  notwithstanding 
the  fact  that  respondent  maintained  a 
double-track  railroad,  a  part  of  its  trans- 
continental system,  over  which  some  forty 
trains  passed  each  way  every  day,  and  with 
the  track  properly  guarded,  that  the  people 
in  the  neighborhood  had  for  a  long  time 
been  accustomed  to  use  the  right  of  way 
and  the  tracks  as  a  footpath  in  going  to 
and  from  their  homes  situated  near  the 
tracks.  At  times  some  had  ridden  bicycles 
along  and  between  the  tracks.  One  wit- 
ness testifies  that  he  had  ridden  a  motor- 
cycle, and  another  that  he  had  seen  a  man 
riding  along  the  tracks  on  horseback. 

It  is  contended  by  the  appellants  that 
the  use  of  the  tracks  and  the  right  of  way 
by  the  public  in  the  manner  indicated  had 
continued  for  so  long  a  time  that. a  license 
to  use  the  tracks  as  a  footpath  is  implied, 
and  respondent  did  not  use  that  degree  of 
care  which  it  owed  to  deceased  as  a  li- 
censee, and  is  liable  to  answer  in  damages. 
Negligence  is  charged  in  that  respondent's 
train  was  running  against  traffic,  that  is, 
running  north  on  the  south-bound  tracks; 
that  the  headlight  was  not  burning  or  was 
so  defective  as  to  give  no  warning;  that  the 
train  was  running  at  an  excessive  rate  of 
speed  (the  testimony  does  not  sustain  a 
finding  that  it  was  running  more  than  36 
miles  an  hour) ;  that  at  the  time  of  the 
happening  of  the  accident  a  north-bound 
passenger  train  equipped,  with  a  powerful 
electric  headlight,  and  with  cars  and 
coaches  brilliantly  lighted,  was  going  north 
on  the  north-bound  track;  that  the  lights 
from  the  passenger  train  sufficiently  lighted 
the  track  and  that  portion  of  the  right  of 
way  upon  which  the  deceased  was  walking 
to  enable  the  engineer  and  fireman  to  see 
and  observe  him  in  time  to  give  him  warn- 
ing of  his  peril;  and  further  that  the  noise 
and  light  caused  by  the  passing  of  the 
passenger  train  held  the  attention  of  the 
deceased,  and  he  relied  upon  tiie  fact  that 
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the  west  track  was  habitually  used  by 
south-bound  trains,  and  was  induced  to  be- 
lieve that  the  Bouth-bound  track' was,  and 
would  be,  free  and  clear  of  obstnicticms 
from  behind,  and  the  light  and  noise  and 
confusion  of  the  passenger  train  made  it 
impossible  for  him  to  hear  and  discover 
the  approach  of  the  work  train. 

It  is  shown  that  deceased  was  about 
forty-five  years  of  age,  in  the  possession  of 
all  of  his  faculties,  and  had,  at  one  time, 
been  a  section  hand  working  along  the 
track  where  he  was  killed,  and  hence  had 
knowledge  of  the  frequent  use  of  the  tracks. 
As  material  to  the  history  of  the  case,  al- 
though not  a  fact  essential  to  our  holding, 
there  was  a  public  highway  leading  into 
Bucoda  at  about  the  same  distance  from 
the  place  where  the  deceased  was  working 
as  was  the  railroad  track.  At  the  close 
of  plaintiff's  testimony,  the  trial  judge 
took  the  case  from  the  jury  and  entered  a 
judgment  of  nonsuit. 

Much  of  the  briefs  are  taken  up  with 
the  discussion  ot  the  inquiry  as  to  whether 
deceased  was  a  trespasser  oi  licensee.  We 
shall  not  inquire  whether  deceased  was  a 
trespasser.  We  shall  assume  that  he  was 
a  licensee,  although  it  may  well  be  doubted 
whether  any  person  can  claim  a  license  to 
use  a  railway  track,  more  especially  the 
double  track  of  a  transcontinental  system 
over  which  trains  run  with  great  frequency, 
as  a  footpath,  where,,  as  in  this  case,  the 
track  is  laid  in  the  open  and  between  sta- 
tions and  is  fenced  and  guarded.  Under 
such  circumstances,  it  has  been  held  that 
a  use,  however  long  continued,  will  not 
imply  a  license.  Burg  v.  Chicago,  R.  I.  t 
P.  R.  Co.  90  Iowa,  106,  48  Am.  St.  Rep. 
419,  57  N.  W.  080;  Ward  v.  Southern  P. 
Co.  26  Or.  433,  23  L.R.A.  715,  36  Pac.  166. 
And  such  would  seem  to  be  the  logical  re- 
sult of  the  opinion  of  this  court  in  the 
case  of  Hamlin  v.  Columbia  &  P.  S.  R.  Co. 
37  Wash.  448,  79  Pac.  991,  and  Dotta  v. 
Northern  P.  R.  Co.  36  Wash.  506,  79  Pac. 
32.  The  duty  of  a  railroad  company  to 
a  licensee  is  defined  in  the  case  of  McCon- 
key  V.  Oregon  R.  k  Nav.  Co.  36  Wash.  66, 
76  Pac.  626,  16  Am.  Neg.  Rep.  258,  as  fol- 
lows: "In  the  case  of  the  licensee,  the 
company,  when  moving  trains,  is  charged 
with  the  additional  duty  of  being  in  a  state 
of  expectancy  as  to  the  probable  presence 
of  persons  upon  the  track  at  places  where 
travel  thereon  is  known  to  be  customary 
and  frequent.  The  care  required  in  the 
case  of  the  licensee,  therefore,  calls  for 
both  reasonable  lookout  in  advance,  and  a 
reasonable  effort  to  avoid  injury  after  pres- 
ence is  discovered." 

The  determinative  question  is,  therefore, 
whether  the  engineer  and  fireman,  or 
L.R.A.1916D. 


either  of  them,  discovered  the  presence  of 
the  deceased  and  his  peril  in  time  to  avoid 
the  accident.  - 

There  is  no  testimony  that  would  war- 
rant us  in  holding  that  respondent's  agents 
were  remiss  in  the  performance  of  their 
duty  to  the  deceased;  that  is,  to  keep  a 
lookout  and  avoid  any  wanton  or  wilful 
injury.  The  engineer  testifies  that  he  was 
keeping  a  lookout,  and  that  he  did  not  see 
the  deceased  until  just  the  moment  he  was 
struck.  This  is  not  disputed  by  the  testi- 
mony of  anyone,  nor  do  we  find  the  physi- 
cal or  admitted  facts  to  be  contrary  to  his 
declaration. 

In  Spicer  v.  Chesapeake  &  O.  R.  Co.  34 
W.  Va.  616,  11  L.RA..  386,  12  S.  B.  66S, 
a  recovery  was  denied  under  the  following 
state  of  facts:  "He  is  not  at  a  street  cross- 
ing, but  purely  for  his  own  convenience  is 
walking  on  the  track  from  Sixteenth  to 
Twentieth  street;  and  seeing  a  train  mov- 
ing towards  him  on  the  track  on  which  he 
is  walking,  he  steps  upon  the  next  track; 
and  being  blinded  by  the  headlight  of  the 
engine  approaching,  and  his  hearing  dulled 
by  it,  or  more  likely  because  he  did  not 
look  for  a  train  on  the  track  to  which  he 
stepped,  he  is  scarcely  on  that  track  before 
he  is  struck  by  a  train  which  is  being 
backed  from  the  depot  to  the  shops,  receiv- 
ing injury  from  which  he  dies  in  about  an 
hour.  No  one  questions  that  the  company 
was  simply  exercising,  on  ground  belonging 
to  it,  its  lawful  business,  and  that  the  de- 
ceased was  not  in  the  public  highway,  but 
using  the  track  for  his  own  convenience, 
when  he  could  have  used  a  walk  or  path 
but  a  few  yards  distant,  outside  the  tracks, 
or  an  alley  but  a  short  distance  further 
away.  What  duty  did  the  company  owe 
him,  under  these  circumstances,  except  that 
it  .should  not  wilfully  or  wantonly  hart 
him?  Where  could  the  deceased  have  found 
a  more  deadly,  dangerous  walk?  And  he 
was  fully  aware  of  this,  for  he  was  an  em- 
ployee of  the  company,  was  well  acquainted 
with  the  yard  and  works  of  the  company 
there,  but  not  in  service  in  the  yard  nor 
on  duty  then  or  there.  Indeed,  his  daily 
contact  and  familiarity  with  the  railroad 
operations  lulled  him  into  a  feeling  of  se- 
curity and  negligence  which  cost  him  his 
life  when  but  twenty-one  or  twenty-two 
years  of  age.  He  was  in  possession  of  all 
the  natural  senses  and  faculties  which  tell 
of  danger  and  aid  us  in  self-preservatioo 
amid  perils  surrounding  us." 

Although  there  is  no  testimony  to  sus- 
tain it,  we  think  the  assumption  of  appel- 
Unts,  as  set  forth  in  that  part  of  their 
complaint  describing  the  presence  of  the 
passenger  train,  is  a  fair  theory  of  tiie  Im- 
mediate circumstances  and  conditions.    Th« 
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deceased  wai  evidently  on  the  west  side  of 
the  west  track  when  Btruck,  for  the 
bruises  on  his  body  indicate  that  he  was 
struck  just  above  the  hip  by  the  pilot  beam. 
At  the  time  the  two  trains  were  running 
nearly  parallel,  and  the  deceased  must  have 
assumed  that  the  passenger  train  was  the 
«nly  train  approaching,  and,  there  being  an 
utter  absence  of  testimony  that  he  had 
been  walking  for  any  distance  on  either 
track,  he  must  have  stepped  upon  the  ties 
immediately  in  front  of  the  work  train 
without  looking,  resting  upon  the  assump- 
tion that  a  train  on  the  west  track,  if  any, 
would  come  from  the  north,  and  not  from 
tiie  sonthi  It  follows  that  the  only  conten- 
tion that  oaa  be  advanced  with  any  show 
of  reason  is  that  respondent  was  bound  to 
operate  its  trains  "with  traffic"  in  all  in- 
stances, and  tikat  lioensees  may  rest  secure 
in  the  belief,  and  act  upon  it  without  look- 
ing, that  all  trains  will  move  in  the  cus- 
tomary manner.  Whatever  the  rights  of 
a  licensee  may  be,  railroad  tracks  are  laid 
for  the  convenience  of  those  who  operate 
them,  and  the  public  which  employs  them, 
and  those  who  ride  upon  their  cars.  A  li- 
censee cannot,  from  the  nature  of  things, 
having  in  mind  the  public  duty  of  the  car- 
rier, assume  that  a  railroad  company  will 
not,  or  may  not,  use  its  property  as  will 
best  serve,  or  as  may  be  necessary  at  times 
to  serve,  its  primary  purposes.  It  cannot 
be  held  guilty  of  negligence  if,  in  the  per- 
formance of  its  functions  as  a  public  car- 
rier, it  suspends  its  own  rules  for  the  time 
being  for  the  movement  of  its  trains,  and 
sends  a  train  forward  against  traffic.  We 
might  as  well  hold  that  a  train  running 
ahead  of  time  or  behind  time  would  have 
to  flag  its  way  to  protect  those  who  were 
accustomed  to  use  its  track  as  a  footpath 
in  country  districts;  for,  if  appellants' 
theory  be  good,  a  licensee  might  as  well 
rest  under  the  assumption  that  if  a  train 
did  not  pass  the  point  of  his  use  at  a  given 
time,  or  upon  schedule  time,  it  would  have 
no  rights  which  he  was  bound  to  respect 
or  to  take  notice  of. 

In  all  cases  then,  we  come  to  the  one 
question  whether  the  company  kept  a  look- 
out, and  whether  the  presence  of  the  li- 
censee was  discovered  in  time  to  prevent 
the  accident.  As  we  have  said,  the  testi- 
mony in  this  case  not  only  does  not  sus- 
tain such  a  finding,  but  is  contrary  to  it. 

The  fact  is  apparent  and  conclusive  that 
the  deceased  acted  upon  the  assumption 
that  but  one  train  was  approaching  from 
the  south,  and  that  the  west  track  was 
clear.  Such  assumptions  find  no  favor  in 
the  law.  A  similar  contention  was  made  in 
Boulden  v.  Louisville  &  N.  R.  Co.  —  Ky. 
— ,  112  S.  W.  936.  The  court  there  held 
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that  the  company  had  a  right  to  run  its 
trains  on  either  of  the  two  tracks.  "The 
court  properly  instructed  the  jury  that 
the  defendant  had  the  right  to  use  either 
track,  as  otherwise  they  might  have  thought 
it  negligent  for  the  defendant  to  run  the 
train  in  question  on  the  east  track.  Per- 
sons who  walk  along  a  railroad  track  'are 
under  obligations  to  keep  out  of  the  way 
of  trains,  and  they  cannot  complain  that 
the  train  is  run  on  one  track  and  not  on 
another.  There  was  nothing  in  the  plain- 
tiff's conduct  to  apprise  the  operatives  of 
the  train  that  he  was  ignorant  of  its  ap- 
proach, or  to  impose  upon  them  the  duty 
of  taking  extra  precautions  for  his  safety, 
until  he,  without  looking  back  to  see  if  the 
train  was  coming,  suddenly  placed  himself 
in  peril  when  the  train  was  right  upon 
him." 

See  also  Morgan  v.  Northern  P.  R.  Co. 
116  C.  C.  A.  22.3,  198  Fed.  449. 

In  Northern  P.  R.  Co.  v.  Jones,  75  C.  C. 
A.  205,  144  Fed.  47,  instead  of  running 
against  traffic,  a  train  was  running  off  its 
schedule.  The  court,  in  holding  that  the 
company  was  not  negligent  in  so  operating 
its  trains,  said:  "In  Louisville  &  N.  R. 
Co.  V.  McClish,  53  0.  C.  A.  60,  115  Fed.  268, 
it  was  said :  'Even  in  the  case  of  a  licensee, 
there  is,  under  such  circumstances,  the 
highest  duty  to  exercise  the  utmost  degree 
of  vigilance  in  looking  but  for  approaching 
engines  or  cars.  .  .  .  The  track  is  the 
property  of  the  railroad  company,  which  it 
has  the  legal  right  to  use  at  any  and  all 
times.'  The  rule  is  well  established  that 
it  is  the  duty  of  a  traveler  to  stop  and  look 
and  listen  before  crossing  or  walking  along 
a  railroad  track.  He  has  no  right  to  as- 
sume at  any  time  of  the  day  or  night  that 
trains  will  not  be  run  over  the  track.  Chi- 
cfigo,  R.  I.  &:  P.  R.  Co.  V.  Houston,  95  TJ. 
S.  697,  24  L.  ed.  542,  7  Am.  Neg.  Cas. 
345;  Schoflcld  v.  Chicago,  M.  &  St.  P.  R. 
Co.  114  U,  S.  615,  29  L.  ed.  224,  5  Sup. 
Ct.  Rep.  1125;  Northern  P.  R.  Co.  v.  Free- 
man, 174  U.  S.  379,  43  L.  ed.  3014,  19  Sup. 
Ct.  Rep.  763.  Said  the  court  in  Elliott  v. 
Chicago,  M.  &  St.  P.  R.  Co.  150  U.  S.  248, 
37  L.  ed.  1071,  14  Sup.  Ct.  Rep.  86:  The 
track  itself,  as  it  seems  necessary  to  iterate 
and  reiterate,  is  itself  a  warning.  It  is 
a  pifice  of  danger.  It  can  never  be  assumed 
that  cars  are  not  approaching  on  a  track, 
or  that  there  is  no  danger  therefrom.'  The 
defendant  in  error  was  a  miner  of  the  age 
of  thirty-four  years,  and  was  in  the  full 
possession  of  his  senses.  According  to  his 
own  testimony,  he  walked  upon  the  rail- 
road track  a  distance  of  more  than  half  a 
mile  without  once  looking  back  or  stopping 
to  listen  for  an  approaching  train.  In  so 
doing,  it  must  be  held  that  he  was  guilty 
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'  of  gross  negligence,  which,  irrespective  of 
negligence  in  the  failure  of  the  engineer 
to  discover  him  on  the  track,  is  sufficient  to 
bar  his  right  of  recovery.  It  was  no  ex- 
cuse for  his  failure  to  take  such  precau- 
tions that  the  wind  was  blowing  in  his 
face,  or  that  the  noise  of  a  waterfall  may 
have  deadened  the  sound  of  an  approaching 
train.  Those  circumstances  only  rendered 
the  use  of  his  senses  the  more  imperative. 
It  was  his  duty  continually  to  exercise 
vigilance." 

We  attach  no  importance  to  the  conten- 
tion that  the  headlight  on  the  train  was 
not  burning,  or  was  so  dim  as  to  afford 
no  protection  to  the  deceased.  There  is  no 
testimony  even  tending  to  show  that  the 
lack  of  a  headlight,  or  its  defective  char- 
acter, was  the  proximate  cause  of  the  in- 
jury. Appellants'  testimony  shows  that  the 
electric  headlight  of  the  passenger  train 
illtuninated  the  track  and  the  right  of  way. 
Another  headlight  would  have  added  no 
security  to  the  deceased. 

Appellants  rely  principally  on  the  cases 
of  Koth  v.  Union  Depot  Co.  13  Wash.  529, 
31  L.R_A.  855,  43  Pac.  641,  44  Pac.  253; 
Northern  P."  R.  Co.  v.  Baxter,  109  C.  C.  A. 
635,  187  Fed.  789;  and  Great  Northern  R. 
Co.  V.  Thompson,  47  L.R_A.(N.S.)  506,  118 
C.  C.  A.  79,  199  Fed.  395.  These  cases,  like 
many  that  might  be  cited,  are  either  cross- 
ing cases,  of  cases  from  cities  and  towns 
where  population  is  congested  and  the  pub- 
lic have  been  accustomed  to  cross  the 
tracks  or  to  use  them  as  a  thoroughfare. 
Recoveries  are  allowed  in  such  cases  be- 
cause a  higher  duty  rests  upon  a  railroad 
company  under  such  circumstances.  In 
moving  trains  over  and  across  the  streets 
of  cities,  or  through  depot  grounds,  or  in 
switch  yards,  the  railroad  company,  from 
the  nature  of  things,  must  have  its  trains 
under  control  and  be  constantly  alert  to 
the  possibility  of  injuring  persons  or  prop- 
erty. This  is  a  condition  which  is  gen- 
erally compelled  or  regulated  by  statute 
or  ordinance.  But  we  do  not  find  it  to  be 
so  held  in  any  of  the  cases  where,  as  in 
this  case,  a  fenced  and  guarded  track  was 
used,  not  as  a  crossing,  but  as  a  footpath 
in  the  country  and  between  stations. 

The  crossing  cases  may  be  further  dis- 
tinguished.    They   rest   in   implied   license 


upon  legal  grounds,  as  differentiated  from 
the  acts  or  conduct  of  the  parties  as  they 
may  arise  in  a  particular  case.  In  oon- 
sequence,  a  duty  is  put  upon  the  court  in 
all  such  cases  to  measure  the  relative  ri^to, 
as  well  as  the  relative  obligations,  of  the 
parties  to  the  action.  The  company  is  held 
to  a  rule  of  striet  accountability,  because  it 
is  necessiiry  for  men  and  traffic  to  cross 
railway  tracks  in  the  pursuit  of  their 
legitimate  undertakings  and  oonvenienees. 
The  law  charges  a  company  with  a  knowl- 
edge that  they  will  do  so.  Whereas  one 
who  wylks  along  a  railroad  track  using 
it  as  a  footpath,  especially  where  the  track 
is  in  the  country  and  fenced,  cannot  claim 
the  protection  given  to  those  who  do  things 
of  necessity,  for,  from  the  very  nature  of 
things,  he  is  using  the  track  for  his  per- 
sonal comfort  and  convenience.  Men  must, 
and  therefore  may,  move  from  one  side  of 
a  track  to  another  at  places  established  by 
the  company,  or  so  long  used  by  the  pub- 
lic as  to  imply  a  license,  resting  under  the 
assumption  of  legal  right.  But  the  one 
who  does  not  cross,  but  loiters,  or  crosses 
the  barriers  that  have  been  erected  to  warn 
him  and  save  him  from  the  consequences  of 
his  folly,  can  claim  no  more  than  that  he 
shall  not  be  wantonly  or  wilfully  injured 
if  his  peril  is  discovered  in  time  to  prevent 
his  injury.  The  cases  all  rest  in  the  same 
sound  principle  which  controls  every  ex- 
ploration into  the  law  of  negligence;  that 
is,  that  the  degree  of  care  in  every  case 
shall  be  measured,  not  by  any  abstract  ml^ 
but  by  reference  to  the  facts  and  circum- 
stances attending  the  particular  case. 

There  is  no  merit  in  the  contention  that 
the  respondent's  engineer  had  an  unob- 
structed view  of  the  track  for  more  than  a 
mile,  and  should  have  discovered  the  peri! 
of  the  deceased.  There  is  no  evidence  that 
deceased  was  on  the  track,  and  we  cannot 
hold,  as  a  matter  of  law,  that  the  engineer 
was  bound  to  anticipate  that  a  man  walk- 
ing along  the  right  of  way  would  step  in 
front  of  a  railway  train  without  exercising 
any  care  for  his  own  safety. 

AfHrmed. 

MorrtA,  Ch.  J.,  and  Fnllerton,  Mount, 
and  Ellis,  JJ.,  concur. 


Annotation — Right  of  one  on  railroad  track  to  rely  on  cnstom  to  move 
trains  <hi  certain  track  only  in  one  direction. 


Imlek  v.  Nokthebn  p.  B.  Co.  ante,  702. 
in  holding  that  a  licensee  on  the  railroad 
tracks  has  no  right  to  rely  on  the  custom 
of  the  company  to  operate  its  trains  in 
one  direction  only  on  certain  tracks,  is  in 
L.R.A.1916D. 


accord  with  the  authorities  that  have  con- 
sidered the  questi6n  under  .annotation. 

Thus,  which  of  its  tracks  would  or 
should  be  used  by  a  railroad  company  for 
its  various  trains  is  a  matter  for  the  ez- 
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elusive  determination  of  the  railroad 
company.  Morgan  v.  Northern  P.  R.  Co. 
(1912)  116  C.  C.  A.  223,  196  Fed.  449. 

So,  persons  walking  along  a  railroad 
track  have  no  right  to  rely  upon  the  fact 
that  trains  are  ordinarily  run  only  in 
one  direction  on  a  particular  track. 
(Fed.)  Ibid. 

In  Lake  tihore  &  M.  S.  R.  Co.  v.  Hart 
(1877)  87  m.  529,  one  who,  while  using 
the  railroad  track  as  a  pathway,  was 
struck  by  a  switching  engine  proceeding 
south  on  a  north-bound  track,  urged,  as 
excuse  for  not  looking  toward  the  north, 
the  practice  of  the  railroad  Company  in 
running  only  north-bound  trains  on  this 
track,  but  the  court  stated  that  he  was 
not  justified  in  relying  upon  any  such 
practice,  as  the  company  had  the  right 
to  change  it  at  any  time  and  to  run  their 
trains  at  all  times  in  either  direction, 
and  any  dependence  upon  such  former 
practice  was  at  his  risk;  that  this  prac- 
tice before  did  not  excuse  the  exercise  of 
caution  and  vigilance  in  looking  for  ap- 
proaching trains  in  both  directions.  The 
court  added,  however  that  the  proof 
showed  satisfactorily  that  this  practice 
did  not  prevail  as  to  switching  engines 
and  trains  being  switched  in  the  yards 
at  this  point. 

Also  in  Boulden  v.  Louisville  &  N.  R. 
Co.  (1908)  —  Ky.  — ,  112  8.  W.  936, 
cited  in  Ihler  v.  Northern  P.  K.  Co. 
ante,  702,  an  action  for  injuries  by  one 
who,  while  walking  along  a  railroad 
track,  in  order  to  avoid  a  puddle,  stepped 
on  the  east  track,  which  was  customarily 
used  by  trains  going  north,  and  was 
Btruok  by  a  train  going  south,  it  was' held 
that  negligence  could  not  be  predicated 
on  the  fact  that,  contrary  to  its  custom, 
the  railroad  company  for  some  reason  or 
other  operated  this  train  south  on  the 
east  track.  The  court  stated  that  per- 
sons who  walk  aloug  a  railroad  track  are 
under  obligations  to  keep  out  of  the  way 
of  trains,  and  cannot  complain  if  the 
trains  run  on  one  track  and  not  on  an- 
other. 

So,  in  Stearman  v.  Baltimore  &  O.  R. 
Co.  (1895)  6  App.  D.  0.  46,  an  action  for 
the  death  of  one  while  walking  along 
railroad  tracks,  alleged  to  have  been  due 
to  negligence  of  the  railroad  company  in 
running  its  trains,  in  holding  that  a  ver- 
dict was  properly  directed  for  the  de- 
fendant, the  court  said:  "The  fact  that 
trains  had  not  usually  been  run  upon 
the  eastern  track  into  the  city,  in  which 
direction  she  was  walking,  or  had  not 
been  seen  by  the  witness  to  run  in  that 
direction,  makes  but  little,  if  any,  dif- 
ference. It  does  not  appear  that  there 
L.R.A.1916D. 


was  any  law  or  regulation  governing  the 
running  of  trains  upon  that  track,  and 
the  fact  that  the  train  which  did  the  in- 
jury was  running  into  the  city  thereon  ' 
would  tend  to  show  at  least  that  there 
was  no  rule  or  invariable  custom  control- 
ling its  use." 

And  in  Holmes  v.  South  Pacific 
Coast  R.  Co.  (1893)  97  OaL  161,  31  Pac. 
834,  one,  while  waiting  for  a  train  at  the 
station,  walked  up  and  down  the  tracks 
and  was  struck  by  a  train  coming  up 
from  behind,  and  it  was  held  that  the 
liability  of  the  railroad  company  could 
not  be  made. to  depend  upon  the  question 
whether  or  not  the  deceased  did  or  did. 
not  know  that  the  railroad  company-  ran 
its  trains  on  the  left-hand  track,  and'  so 
evidence  was  held  to  be  irrelevant  that, 
with  the  exception  of  that  particular 
road,  it  was  the  universal  custom  in  the 
operation  of  double-track  railroads  to 
run  trains  upon  the  right-hand  track. 

But  in  Sullivan  v.  New  York,  N.  H.  & 
H.  R.  Co.  (1900)  73  Ooim.  203,  47  Atl.. 
131,  where  one  lawfully  on  the  railroad 
tracks  was  struck  by  an  engine  backing 
west  on  an  east-bound  track,  it  was 
held  that  there  was  no  contributory  neg- 
ligence as  a  matter  of  law,  considering 
that  a  passenger  train  was  coming  in 
the  same  direction  at  the  same  time  upon 
the  other  track,  so  that  it  was  easy  to  see 
how  deceased,  having  looked  and  listened, 
may  have  seen  and  heard  only  the  ap- 
proaching passenger  train,  and  may  have 
reasonably  supposed  that  while  he  was 
passing  over  the  east-bound  track  he  was 
in  no  danger  from  a  train  going  west  up- 
on that  track.  It  was  also  held  that  iiu- 
der  the  facts  disclosed  by  the  evidence 
it  could  not  be  said  that  the  railroad  com- 
pany was  not  guilty  of  negligence  in  un- 
necessarily and  improperly  running  its 
engine  west  on  the  east-bound  track. 

And  contributory  negligenee  of  a  trav- 
eler about  to  cross  railroad  tracks  was 
held  in  Greenawaldt  v.  Lake  Shore  &  M. 
S.  R.  Co.  (1905)  165  Ind.  219,  74  N.  E. 
1081,  to  be  a  question  for  the  jury,  where, 
with  knowledge  that  the  railroad  com- 
pany had  established  the  custom  of  run- 
ning its  train  east  on  the  north  track  and 
west  on  the  south  track,  in  reliance  on 
such  custom,  and  in  view  of  the  fact  that 
a  long  freight  train  headed  west  was 
standing  on  the  south  track  so  as  to  ob- 
scure her  vision  to  the  west,  she  di- 
rected all  her  attention  to  ascertaining 
whether  a  train  was  approaching  from 
the  west  and,  hearing  none,  proceeded  to 
cross  and  was  struck  by  a  train  on  the 
north  track  which  approached  from  the 
east  without  warning  signal.' 
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That  in  consequence  of  a  wreck  on  its 
line  it  became  necessary  for  the  railroad 
to  operate  east-bound  trains  on  the  west- 
bound track  was  held,  in  Graham  v. 
Grand  Trunk  B.  Co.  (1912)  26  Ont.  L. 
Rep.  429, 19  Can.  Ry.  Cas.  232, 1 D.  L.  B. 
554,  Ann.  Cas.  1912D,  1053,  not  to  be  of 
itself  such  negligence  as  to  warrant  re- 
covery for  injuries  sustained  by  track 
repairers  who  were  working  on  such 
west-bound  tracks  in  reliance  upon  the 
custom  to  operate  only  west-bound  trains 
over  such  track,  and  in  ignorance  of  any- 
thing making  it  necessary  to  change  such 
customary  mode  of  operating  trains. 

So,  also,  in  Belt  B.  Co.  v.  Skszypezak 
(1907)  226  ni,  242,  80  N,  E.  113,  it  was 
held  that  an  experienced  track  repairer 
who  was  working  on  tracks  had  no  right 
to  assume  that  a  track  would  be  used  only 
for  trains  running  in  a  certain  direction, 
because  customarily  used  only  for  such 
trains,  where  he  had  seen  an  engine  leave 
a  train  and  go  down  the  track  to  a  water- 
ing tank,  and  he  must  have  known  that 
the  engine  would  probably  return  from 
that  direction  for  the  remainder  of  the 
train.  At  least,  the  circumstances,  the 
court  said,  were  such  as  to  put  him  upon 
his  guard  to  watch  for  the  return  of  that 
engine  over  the  track  upon  which  he  was 
working. 

In  Stewart  v.  Washington  &  G.  F. 
Electric  R.  Co.  (1903)  22  App.  D.  C.  496. 
an  action  for  injuries  to  an  employee  of 
an  electric  railroad  company  whose  bams 
were  located  outside  the  city  limits, 
while  walking  along  the  right  of  way,  the 
only  means  of  reaching  the  bam,  caused 
by  being  struck  by  .a  ear  coming  up  from 
his  rear  on  the  left-hand  track,  it  was 
conceded  that  the  company  had  full  con- 
trol and  right  to  run  their  cars  over  their 
railroad  at  such  time  and  over  such  of 
their  tracks  as  they  might  deem  it  neces- 
sary for  the  execution  of  their  work;  and 
that  it  was  no  violation  of  duty  to  anyone 
to  run  their  cars  upon  one  track  rather 
than  another,  when  the  exigency  or  con- 
venience of  the  service  undertaken  by 
them  rendered  it  proper  in  their  judg- 
ment so  to  do ;  but  it  was  contended  that 
if  there  be  a  change  made  in  the  opera- 
tion of  the  railroad,  either  as  to  the  time 
of  running  or  as  to  the  direction  of  trains 
on  several  tracks,  there  should  be  notice 
given  of  such  a  change  to  employees  and 
others  concerned,  so  that  they  might  pur- 
sue their  course  accordingly.  The  court, 
in  denying  this  contention,  said:  "This 
would  certainly  be  an  unusual  require- 
ment and  one  that  might  be  very  embar- 
rassing in  the  operation  of  a  railroad  on 
L.R.A.T916D. 


important  occasions.  All  parties  coming 
in  contact  with  the  operation  of  a  rail- 
road most  be  presumed  to  know  that  the 
owner  has  entire  control  and  direction  of 
the  course  and  manner  of  operation,  and 
so  long  as  there  be  no  contractual  obliga- 
tion or  public  duties  violated,  the  owner 
must  be  allowed  to  exercise  his  own 
judgment  and  discretion  in  the  use  of 
his  property."  The  court  added  that 
when  the  accident  occurred  the  car  was 
not  at  any  stopping  place  nor  at  any 
crossing  of  either  a  public  or  private 
way,  where  signals  were  required,  but  it 
was  passing  where  it  was  entitled  to  an 
unobstructed  right  of  way. 

And  Kinnare  v.  Chicago,  R.  I.  &  P.  B. 
Co.  (1895)  57  DL  App.  153,  a  car  washer 
stepped  from  a  car  and,  without  looking 
toward  the  south,  walked  north  along 
the  south-bound  track,  and  was  strack 
from  the  rear  by  cars  being  backed  into 
the  station  for  the  purpose  of  making  up 
a  south-bonnd  train.  It  was  contended 
that  he  had  a  right  to  rely  upon  the  fact 
that  the  track. upon  which  he  stepped 
was  what  was  known  as  the  outgoing  or 
south-bound  track,  and  that  he  was 
therefore  excused  from  looking  in  any 
direction  except  that  from  which  outgo- 
ing trains  would  approach  him,  or  that, 
if  he  was  at  all  negligent  in  not  looking 
in  the  other  direction,  his  negligence  was 
slight,  and  that  the  negligence  of  the 
company  was  g^ss  in  comparison.  The 
court  stated,  however,  that  the  doctrine 
of  comparative  negligence  was  no  longer 
the  law  of  the  state,  and  so,  as  a  con- 
dition to  recovery,  a  person  injured 
must  be  found  to  be  in  the  exercise  of 
ordinary  care  for  his  own  safety,  and 
the  injury  must  result  from  the  n^li- 
genee  of  the  defendant.  In  holding 
that  the  contributory  negligence  of  the 
party  injured  was  such  as  barred  re- 
covery, the  court  said :  .  "We  fail  to 
Und  in  the  evidence  any  near  approach 
to  the  exercise  of  ordinary  care  by 
the  deceased  for  his  safety.  He  stepped 
from  a  train  in  a  yard  where  the 
switching  of  cars  was  continually  go- 
ing on,  and,  without  looking  in  but  a 
single  direction,  walked  a  distance  of 
several  feet  with  apparently  no  heed  of 
his  surroundings,  and  placed  himself  di- 
rectly in  front  of  a  moving  car  when  no 
more  than  3  feet  from  it.  The  slightest 
attention  on  his  part  would  have  shown 
him  the  danger  he  was  incurring,  and  if 
he  chose  to  avoid  the  exercise  of  any  dili- 
gence, others  should  not  be  held  respon- 
sible. He  should  have  looked  in  both 
directions  ....  The  deceased  was, 
accustomed  to  the  system  of  switching 
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which  prevailed  in  the  yard,  and  mast 
have  known  that  the  track  irpon  which 
outgoing  trains  passed  must  necessarily 
b«  used,  as  it  always  had  been,  to  back 
ears  into  the  station  upon,  in  order  that 
they  might  make  up  the  trains  that 
should  pass  out." 

But  in  Louisville  &  N.  R.  Co.  V.  Trisler 
(1910)  140  Ky.  447,  131  S.  W.  198,  a 
railroad  employee  who  was  walking  to- 


ward the  depot  on  the  railroad  track  and 
was  struck  by  an  inbound  train  was  held 
not  guilty  of  contributory  negligence 
in,  relying  on  the  custom  of  the  railroad 
company  to  run  inbound  trains  in  on  an- 
other track,  especially  in  view  of  the 
fact  that  when  he  passed  the  switch  he 
saw  that  it  was  set  ,to  run  that  train  in 
on  such  other  track.  J.  H.  B. 


MISSISSIPPI  svpkemb:  ooxtbt. 

(In  Banc.) 

GUARANTY  TRUST  COMPANY  OF  NEW 
YORK,  Appt., 

V. 

MOBILE  &  OHIO  RAILROAD  COMPANY. 

(—  Miaa.  — ,  70  So.  58S.) 

Carrier  —  forged  bill  of  lading  ^^  or- 
dering valid  one  —  liability. 

1.  A  railroad  company  which  receives 
goods  for  shipment,  issues  bills  of  lading 
therefor,  and  telegraphs  the  broker  of  the 
consignor  of  their  receipt,  is  not  liable  to 
one  who  purchases,  on  the  faith  of  the  tele- 


gram, a  draft  with  a  forged  bill  of  lading 
for  similar  property  attached,  because  it 
honors  the  order  of  a  purchaser  of  the  true 
bill  to  stop  shipment  without  giving  the 
broker  an  opportunity  to  protect  interests 
which  may  be  acquired  on  tiie  faith  of  the 
telegram. 
For  other  caset,  see  Bills  of  Lading,  in  Dig. 

1-52  N.  B. 
Same  —  confirmation  of  forged  bill  of 

lading  —  UablUty. 

2.  A. railroad  company  is  not  liable,  on 
the  ground  of  estoppel,  to  a  purchaser  of 
a  draft  with  forged  bill  of  lading  attached, 
because,  without  knowledge  of  the  forgery, 
it  confirms  by  telegram  to  the.  broker,  upon 
which  the  purchaser  relies,  the  receipt  of 


Note.  —  While  an  extensive  search  has 
disclosed  no  other  case  passine  upon  the 
liability  of  a  carrier  which  confirms  the  re- 
ceipt for  shipment,  of  goods  corresponding 
to  the  description  in  a  forced  bill  of  lading, 
the  decision  upon  this  point  in  Guabantt 
Trust  Co.  v.  Mobzub  &  O.  R.  Co.  seems  clear- 
ly to  be  correct.  It  has  been  stated  that  a 
common  carrier  is  not  estopped,  even  by  a 
non-negotiable  bill  of  lading  signed  by  its 
agent,,  from  denying  that  the  goods  were 
actually  received  as  therein  stated,  especial- 
ly where  the  action  is  between  itself  and 
tiie  alleged  shipper.  "And  even  as  against 
a  bona  fide  consignee  or  indorsee,  the  great 
weight  of  authority  seems  to  be  in  favor 
of  ute  doetrine  that  the  carrier  is  not  es- 
topped by  the  bill  of  lading,  fraudulently 
or  mistakenly  issued  by  its  agent,  from 
showing  that  no  goods  were  shipped  as 
therein  stated."  10  R.  C.  L.  773.  And  if 
a  carrier  is  not  estopped  from  showing  that 
no  goods  were  shipped,  by  a  bill  of  lading 
issued  by  its  agent,  either  fraudulently  or 
mistakenly,  it  seems  clear  that  it  should 
not  be  estopped  from  so  showing,  1^  the 
mere  confirmation  of  the  receipt  for  ship- 
ment, of  goods  corresponding  to  those  de- 
scribed in  a  forged  bill  of  lading,  especially 
where  it  had  no  knowledge  of  the  forgery, 
and  either  negligently  or  mistakenly  con- 
firmed the  receipt  of  the  goods,  or,  as  in 
GvABATTtr  Trust  Co.  v.  Morile  ft  O.  R. 
Co.,  had  actually  received  such  goods  and 
issued  a  valid  bill  of  lading  therefor.  In 
the  latter  case,  the  nonliability  of  the  carrier 
under  the  forged  bill  of  lading,  on  the 
ground  of  estoppel  or  otherwise,  seems  es- 

?>ecially  clear,  as  it  was  not  guilty  of  any 
raud  or  even  negligence,  but  merely  con- 
L.R.A.1916D. 


firmed,  in  good  faith,  the  receipt  of  goods 
which  it  had  in  fact  received  for  shipment, 
and  which,  without  its  knowledge,  corre- 
sponded to  the  description  in  a  previously 
forged  bill  of  lading. 

As  to  the  liability  of  a  carrier  to  a  bona 
fide  holder  upon  a  bill  of  lading  issued  by 
the  negligence  or  mistake  of  its  agent  with- 
out the  delivery  of  any  goods  to  the  car- 
rier, see  notes  to  Roy  ft  Roy  v.  Northern 
P.  R.  Co.  6  L.R.A.(N.S.)  302;  Franklin 
Trust  Co.  V.  Philadelphia,  B.  ft  W.  R.  Co. 
22  L.R.A.(N.S.)  828;  and  Sealv  v.  Mis- 
souri, K.  ft  T.  R.  Co.  41  L.R.A.(N.S.)  500. 

As  to  the  constitutionality  of  a  statute 
making  a  bill  of  lading  conclusive  proof  of 
the  receipt  of  property,  see  note  to  Yazoo 
ft  M.  Valley  R.  Co.  v.  Bent,  22  L.R.A.(N.S.) 
821. 

Upon  the  conclusiveness  of  a  bill  of  lad- 
ing as  to  the  character  and  amount  of  goods, 
as  between  the  carrier  and  a  bona  fide  trans- 
feree, see  note  to  Thomas  v.  Atlantic  Coast 
tine  R.  Co.  84  L.R.A.(N.8.)   1177. 

For  the  rights  and  liabilities  of  the  a8>- 
signee  of  a  bill  of  lading  with  draft  at- 
taiched,  as  against  the  consignee,  who  does 
not  get  the  goods  or  who  finds  them  defec- 
tive, see  notes  to  Finch  v.  Gre^,  49  L.R.A. 
679;  Haas  v.  Citizens'  Bank,  1  L.R.A.(N.S.) 
242;  Mason  v.  Nelsoti,  18  L.R.A.(N.S.) 
1221;  Cosmos  Cotton  Co.  v.  First  Nat.  Bank, 
S2  L.R.A.fN.S.)  1173;  and  Springs  v.  Han- 
over Nat.  Bank,  52  L.R.A.(N.8.)  241. 

Upon  the  right  of  the  discounter  of  a 
draft  as  to  property  covered  by  a  bill  of 
lading  attached  to  the  draft,  see  .  note  to 
American  Thresherman  v.  De  Tamble 
Motors  Co.  49  L.R.A.(N.S.)    644. 

A.  0.  W. 
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goods  corresponding  to  those  described  in 
the  forged  bill,  when  such  goods  are  actual- 
ly received  and  a  valid  bill  of  lading  issued 
for  them. 

for  other  ctuet,  see  Estoppel,  III.  e,  in 
Dig.  ISi  N.  8. 

(February  7,  1916.) 

APPEAL  by  plaintiff  from  a  judgment 
of  the  Circuit  Court  for  Lowndes 
County  in  defendant's  favor  in  an  action 
brought  to  recover  money  advanced  by 
plainUff  on  forged  bills  of  lading,  for  which 
loss  defendant  was  alleged  to  be  responsi- 
ble. Affirmed. 
'   The  facts  are  stated  in  the  opinion. 

Mr.  W.  J.  lAmb,  for  appellant: 

The  sending  of  the  telegram  by  the  agent 
of  the  defendant  was  a  complete  ratifica- 
tion of  the  two  bills  of  lading,  and  the 
direct  cause  of  the  trouble  and  loss  to 
plaintiff. 

23  Am.  &  Eng.  Enc.  Law,  189,  889;  Nor- 
ton v.  Shelby  County,  118  U.  S.  451,  30  L. 
ed.  189,  6  Sup.  Ct.  Rep.  1121;  Scott  v. 
Buchanan,  II  Humph.  470;  Hatton  v. 
Stewart,  2  Lea,  234;  Ansonia  v.  Cooper,  64 
Conn.  544,  30  Ati.  760;  Cumane  v.  Scheidel, 
70  Conn.  13,  38  Atl.  875;  23  Cyc.  1528; 
Carter  v.  Pomeroy,  30  Ind.  438;  Hartman 
V.  Hornsby,  142  Mo.  368,  44  S.  W.  242; 
First  Nat.  Bank  v.  Drake,  29  Kan.  311,  44 
Am.  Rep.  646;  Goodwin  v.  East  Hartford, 
70  Conn.  18,  38  Atl.  876. 

When  the  defendant  sent  the  telegram  in 
question,  it  was  as  fully  bound  to  all  in- 
tents and  purposes  as  if  it  had  given  Steel, 
Miller,  t  Company  direct  authority  to  sign 
the  bills  of  lading. 

First  Nat  Bank  v.  Drake,  29  Kan.  311, 
44  Am.  Rep.  652;  Gunther  v.  Ullrich,  82 
Wis.  222,  33  Am.  St.  Rep.  32,  52  N.  W. 
88;  Uniontown  Grocery  Co.  V.  Dawson,  68 
W.  Va.  332,  69  S.  E.  845,  Ann.  Cas.  1912B, 
148. 

Because  of  being  asked  to  send  this  im- 
usual  telegram,  that  fact  alone  was  suf- 
ficient to  put  the  defendant  on  inquiry,  and 
it  owed  a  public  duty  to  make  the  inquiry, 
and  give  the  proper  information  regarding 
this  shipment  of  cotton. 

29  Cyc.  1114;  Parker  r.  Foy,  43  Mies. 
266,  5  Am.  Rep.  484;  Shaw  v.  North  Penn- 
sylvania R.  Co.  (Shaw  V.  Merchants'  Nat. 
Bank)  101  U.  S.  557,  25  L.  ed.  892;  Searles 
Bros.  V.  Smith  Grain  Co.  80  Miss.  688,  32 
So.  287;  Jasper  Trust  Co.  v.  Kansas  City 
M.  t  B.  R.  Co.  99  Ala.  416,  42  Am.  St.  Rep. 
70,  14  So.  646;  The  Protection,  42  C.  C.  A. 
489,  102  Fed.  616. 

Defendant  having  elected  to  deliver  the 
cotton  to  the  banking  company  at  Colum- 
bus, it  did  so  at  its  own  risk,  and  is  liable 
to  the  plaintiff  for  its  value. 
L.R.A.1916D. 


6  Cyc.  426;  Garden  Grove  Bank  v.  Hume- 
ston  &  S.  R.  Co.  67  Iowa,  526,  25  N.  W. 
761;  Hieskell  v.  Farmers'  i,  M.  Nat.  Bank, 
89  Pa.  155,  33  Am.  Rep.  745;  The  Pro- 
tection, 42  C.  C.  A.  489,  102  Fed,  516;  Wal- 
ters v.  Weatern  &  A.  R.  Co.  56  Fed.  369. 

Defendant  is  estopped  from  denying  its 
liability  to  the  plaintiff  for  the  loss  it  has 
sustained. 

Leather  Mfrs.  Nat.  Bank  v.  Morgan,  117 
U.  S.  96,  29  L.  ed.  811,  6  Sup.  Ct.  Rep.  637; 
Bank  of  United  States  v.  Bank  of  Georgia, 
10  Wheat.  340,  23  L.  ed.  337;  Daniels  ▼. 
Tearney;  102  U.  S.  415,  26  L.  'ed.  187; 
Staton  V.  Bryant,  55  Miss.  272;  11  Am.  &. 
Eng.  Enc.  Law,  p.  431;  Davis  v.  Bowmar, 
55  Miss.  671;  Clark  v.  Parsons,  69  N.  H. 
147,  76  Am.  St.  Rep.  158,  39  Atl.  898; 
Mask  T.  Allen,  —  Mias.  — ,  17  So.  82; 
Money  v.  Ricketts,  62  Miss.  209;  Armour 
V.  Michigan  C.  R.  Co.  66  N.  Y.  Ill,  22  Am. 
Rep.  610;  Griswold  v.  Haven,  25  N.  Y.  595, 
82  Am.  Dec.  380;  Midland  Nat.  Bank  v. 
Missouri  P.  R.  Co.  132  Mo.  492,  53  Am. 
St.  Rep.  514,  33  S.  W.  521. 

Mr.  William  Baldwin  also,  for  appel- 
lant: 

The  cotton,  as  soon  as  it  was  delivered  to 
the  defendant  railroad  company  by  Steel, 
Miller,  &  Company,  became  at  once  the 
property  of  the  plaintiff  and  was  his  cot- 
ton, so  far  as  Steel,  Miller,  Sc  Company 
was  concerned. 

Lovell  V.  Newman,  113  C.  C.  A.  39,  192 
Fed.  768,  227  U.  S.  412,  67  L.  ed.  677,  33 
Sup.  Ct.  Rep.  376;  The  Idaho,  93  U.  S. 
576,  23  L.  ed.  978;  Hentz  v.  Lovell,  113  C. 
C.  A.  48,  192  Fed.  762;  Pyle  v.  Texaa 
Transport  ft  Terminal  Co.  121  C.  C.  A.  664, 
203  Fed.  1023,  192  Fed.  725. 

Messrs.  S.  R.  Prince  and  J.  If.  Boone, 
for  appellee: 

It  was  the  legal  duty  of  defendant  to 
recognize  and  honor  its  bills  of  lading. 
Steel,  Miller,  ft  Company  were  named  aa 
consignees  in  the  bills  of  lading,  making 
them,  therefore,  both  consignor  and  con- 
signee, and  under  the  law  they  were  pre- 
sumed to  be  the  owners,  and  must  be 
treated  by  the  carrier  as  the  absolute  own- 
ers, of  the  property,  until  notified  to  the 
contrary,  and  in  the  absence  of  such  no- 
tice, delivery  to  the  consignee  will  dia- 
charge  the  carrier. 

Hutchison,  Carr.  2d  cd.  §  130;  Elliott, 
Railroads,  2d  ed.  §  1426;  Butler  v.  Smith, 
36  Miss.  465;  Alabama  G.  S.  R.  Co.  v.  Or- 
gan Power  Co.  92  Mias.  781,  46  So.  264. 

The  only  reasonable  and  natural  thing 
which  the  agent  could  imagine  would  be  a 
negotiation  in  connection  with  the  valid 
lading. 

Stanford  v.  Lyon,  37  N.  J.  Eq.  84;  11 
Am.   ft  Eng.   Enc.   Law,   427;    Houston  ▼. 
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W'itherspooii,  68  Miss.  190,  8  So.  515;  11 
Am.  &  Eng.  Enc.  Law,  2d  ed.  pp.  426,  427. 

An  estoppel  does  not  apply  except  as  to 
past  and  present  facts.  This  being  true, 
the  effort  to  create  an  estoppel  against  de- 
fendant as  to  maintenance  of  a  status, 
-which  would  necessarily  be  a  covenant  as 
to  the  future,  must  fail. 

11  Am.  &  Eng.  Enc.  Law,  2d  ed.  425, 
420;  Union  Mut.  L.  Ins.  Co.  v.  Mowry,  96 
U.  S.  544,  24  L.  ed.  674. 

Fraud  perpetrated  through  the  device  of 
a  false  bill  of  lading  may  work  injury  to 
an  innocent  party,  which  cannot  be  re- 
dressed by  a  change  of  victim. 

Friedlander  v.  Texas  t  P.  R.  Co.  130  U. 
8.  416,  32  L.  ed.  991,  9  Sup.  Ct.  Rep.  570. 

Stevens,  J.,  delivered  the  opinion  of  the 
court:  I, 

On,  and  for  a  long  time  prior  to,  April 
20,  1910,  the  firm  of  Steel,  Miller,  k  Com- 
pany waa  engaged  in  the  cotton  business, 
with  their  principal  office  at  Corinth, 
Mississippi.  It  appears  that  one  A.  L. 
Jones  was  their  agent  at  Columbus,  Missis- 
sippi, and  in  the  course  of  their  business 
they  would  buy  and  ship  cotton  to  the 
compress  at  Columbus,  and  that  the  Colum- 
bus Insurance  &  Bankuig  Company  would 
furnish  the  money  to  pay  for  the  cotton  and 
take  over  as  its  security  the  compress  re- 
ceipts and  bills  of  lading.  The  firm  had 
a  broker  in  the  city  of  New  York,  one  F. 
Van  Gerpen,  to  whom  they  would  send  bills 
of  lading  covering  export  shipments,  in- 
surance certificates,  and  foreign  exchange. 
This  broker  would  sell  sixty-day  drafts 
upon  foreign  purchasers  of  cotton,  to  bank- 
ing establishments  in  New  York  city,  as- 
signing to  the  bank  bills  of  lading,  invoices, 
insurance,  etc.  The  record  of  this  case  dis- 
closes that  Steel,  Miller,  k  Company,  on  or 
about  April  20,  1910,  forwarded  to  its  brok- 
er in  New  Y'prk  foreign  exchange,  insur- 
ance certificate,  and  two  documents  pur- 
porting to  be  bills  of  lading  covering, 
respectively,  100  bales  marked  RGCY,  and 
100  bales  marked  RAEN,  consigned  to 
Steel,  Miller,  k  Company,  Bremen,  Ger- 
many, via  New  Orleans,  Louisiana.  These 
ladings  purported  to  have  been  issued  by 
the  Mobile  k  Ohio  Railroad  Company  at 
Columbus,  Mississippi,  but  in  truth  and  in 
fact  they  were  false  and  forged.  Van  Ger- 
pen offered  to  the  Guaranty  Trust  Com- 
pany, appellant  herein,  these  forged  bills 
of  lading  and  foreign  exchange  attached. 
It  so  happened  at  the  time  that  the  firm 
of  Knight,  Yancey,  k  Company,  a  cotton 
firm  of  Decatur,  Alabama,  had  failed  some 
days  prior,  and  on  account  of  this  big  fail- 
xae  the  exchange  purchaser  of  appellant 
would  not  buy  the  paper  offered  by  Van 
L.R.A.1916D. 


Gerpen  until  appellant  should  receive  evi- 
dence satisfactory  to  it  that  the  cotton  had 
in  fact  been  delivered  to  the  railroad  coAi- 
pany  for  shipment.  When  appellant  de- 
clined to  buy  the  exchange  Van  Gerpen 
thereupon  telegraphed  Steel,  Miller,  & 
Company  to  have  the  railroad  wire  him 
they  had  i-eceived  tbe  cotton  ior  shipment. 
On  April  22,  1910,  Mr.  Jones,  the  agent  at 
Columbus,  acting  under  instructions  from 
Steel,  Miller,  &  Company,  secured  compress 
clearances  for  200  bales  of  cotton  for  ship- 
ment, and  in  accordance  with  the  usual 
custom  himself  prepared  Mils  of  lading  in 
his  office  and  carried  them  to  the  railroad 
office  for  issuance  and  execution.  Mr.  Jones 
accordingly  arranged  "with  the  railroad 
agent  for  the  shipmettt  of  100  bales  of  cot- 
ton marked  RGK^Y,  and  100  bales  marked 
RAEN,  consigned,  routed,  and  marked  ex- 
actly like  the  cotton  appeared  to  have  been 
shipped  and  marked  l^  the  forged  ladings 
then  in  New  York  city.  At  the  Mme  time 
Mr.  Jones  had  the  agent  of  the  railroad 
company  at  Columbus  to  sign  a  telegram  to 
Van  Gerpen,  reading  as  follows: 

Columbus,  Miss.,  April  22,  1910. 
F.  Van  Gerpen,  16  Williams  St.,  New  York. 
We  have  received  for  shipment  to  Bremen 
from  Steel,  Miller,  k  Company  one  hundred 
marked  RGCY,  and  one  hundred  RAEN, 
routed  via  New  Orleans. 
[Signed]  W.  E.  Kennedy,  Agent,  M.  k  O. 
R.  R.  Co. 

This  telegram  was  written  out  by  Mr. 
Jones,  and  was  delivered  to  the  telegraph 
company  and  the  fee  for  its  transmission 
paid  by  Jones.  At  this  time  neither  the 
agent  of  the  railroad  company  nor  Mr. 
Jones,  aa  agent  of  Steel,  Miller,  k  Company, 
knew  anything  of  any  forged  ladings  having 
been  sent  by  Steel,  Miller,  k  Company  to 
Van  Gerpen,  or  of  any  forged  ladings  being 
in  New  York,  and  no  one  connected  with  the 
railroad  company  at  Columbus  had  any  in- 
timation whatever  that  forged  ladings  were 
out,  or  that  anyone  connected  with  Steel, 
Miller,  k  Company  Intended  to  use  the  tele- 
gram in  negotiating  any  false  bills  of  lad- 
ing. The  true  bills  of  lading  made  out  by 
Mr.  Jones  in  his  cotton  office  at  Columbus 
were  dated  April  19th,  but  were  not  ex- 
ected  by  the  railroad  until  April  22d, 
three  days  later,  and  complaint  is  made  by 
appellant  of  the  action  of  the  railroad  com- 
pany in  antedating  the  true  ladings.  When 
Van  Gerpen  received  the  telegram  above  set 
out,  he  attached  it  t<)  the  same  papers  he 
bad  before  that  time  offered  t>  the  pur- 
chasing agent  of  appellant,  and  on  the 
representation  of  facts  stated  in  the  tele- 
gram,   succeeded    in    selling    to    appellant 
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the  foreign  exchange,  and  received  from  ap- 
pellant $15,240.18.  After  Mr.  Jonea  re- 
ceived the  true  ladings  he  turned  them  over 
to  the  Columbus  Insurance  &,  Banking  Com- 
pany, which,  as  a  holder  of  the  true  ladings, 
stopped  the  shipment  of  the  200  bales  of 
cotton  covered  by  the  true  ladings  and  sold 
the  cotton  on  the  market  to  a  third  party. 
The  cotton  had  not  been  fully  loaded  on  the 
cars  when  the  shipment  was  ordered 
stopped,  and  of  course  the  cotton  never  left 
the  station  in  Columbus  before  it  was  dis- 
posed of  by  the  Columbus  Insurance  & 
Banking  Company.  According  to  the  testi- 
mony of  Van  Gerpen,  the  foreign  exchange 
and  forged  bills  of  lading  were  sold  to  appel- 
lant on  the  26th;  and  according  to  the 
testimony  of  Kennedy,  the  agent  of  the  rail- 
road company,  instructions  to  hold  the  ship- 
ment were  not  given  him  until  about  3:30 
o'clock  p.  M.  of  the  25th,  and  then  Mr.  Ken- 
nedy was  advised  that  it  would  be  the 
following  day  before  these  instructions 
could  be  made  definite.  The  record  further 
shows  that  on  the  26th  Mr.  Kennedy  wired 
Van  Gerpen  that  the  shipment  had  been 
stopped  and  the  true  ladings  recalled  or 
surrendered.  This  brought  to  light  the  fact 
that  forged  ladings  had  been  transferred, 
but  the  loss  had  then  already  occurred.  The 
foreign  exchange  draft  which  Van  Gerpen 
sold  to  appellant  was  never  honored,  and 
consequently  appellant  received  nothing  of 
value,  but,  on  the  contrary,  lost  the  money 
advanced  on  the  forged  ladings.  It  there- 
upon filed  its  declaration  in  the  circuit 
court  of  Lowndes  county,  claiming  from  the 
appellee  herein  the  money  lost  by  it  as 
aforesaid.  The  declaration  is  in  two  counts, 
the  first  of  which  complains  of  the  nonde- 
livery of  the  cotton  covered  by  the  appar- 
ently valid  bills  of  lading  purchased  and 
held  by  appellant,  while  the  second  count 
seeks  to  recover  the  $15,000  out  of  which 
appellant  was  defrauded,  basing  the  right 
of  recovery  on  the  allegation  that  appellant 
was  misled  by  the  telegram  sent  by  the 
agent  of  appellee  to  Van  Gerpen.  Proper 
issue  was  joined  on  both  counts,  evidence 
was  heard  by  the  court,  the  facts  as  above 
stated  were  developed,  and  a  peremptory 
instruction  was  given  in  favor  of  appellee 
as  defendant  in  the  court  below. 

It  is  the  contention  of  appellant  that  the 
railroad  company  caused  the  loss  complained 
of;  that  the  railroad  company  knew,  or 
ought  to  have  known,  that  the  telegram  was 
sent  for  the  purpose  of  negotiating  invoices 
and  bills  of  lading  for  cotton,  and  that  it 
was  wrong  for  the  railroad  company  to  send 
this  telegram.  It  is  the  further  contention 
of  appellant  that  after  having  sent  the  tele- 
grun  it  was  the  duty  of  the  railroad  com- 
pany to  hold  the  cotton  for  shipment  until 
L.R.A.]fll6D. 


Van  Gerpen,  the  party  to  whom  the  tele- 
gram was  addressed,  could  take  legal  steps 
to  protect  his  interests  or  the  interests  of 
anyone  relying  upon  the  information  con- 
tained in  the  telegram.  It  is  the  further 
contention  of  appellant  that  the  telegram 
gave  validity  to  and  ratified  the  forged 
ladings  then  in  New  York. 

The  main  point  stressed  in  the  oral  argu- 
ment of  counsel  for  appellant  is  the  conten- 
tion that  appellee,  on  the  facts  of  this  case,, 
misled  appellant  and  caused  the  loss.  No 
action  was  taken  by  appellant  against  th» 
Columbus  Insurance  &  Banking  Company  or 
its  assignee.  On  the  contrary,  it  is  claimed 
that  appellant  has  no  recourse  against  any- 
one except  appellee.  Steel,  Miller,  &  Com- 
pany being  insolvent  and  its  estate  having 
been  administered  in  bankruptcy.  What  is- 
it,  therefore,  that  appellee  has  wrongfully 
done  or  failed  to  do?  The  request  for  the 
telegram  came  from  the  agent  of  Steel, 
Miller,  t  Company,  and  not  from  appellant. 
The  telegram  was  addressed  to  the  broker  of 
the  shipper,  and  not  to  appellant.  This 
tel^ram,  furthermore,  stated  the  truth. 
There  is  no  -  misrepresentation  in  it  of  an 
existing  fact.  The  business  of  appellee  is,, 
of  course,  to  receive  and  transmit  shipments 
of  freight.  Its  duty  in  that  regard  was  not 
violated.  It,  as  common  carrier,  evidenced 
its  contract  with  the  shipper  by  and  with 
the  true  bills  of  lading.  The  shipment  of 
the  200  bales  of  cotton  in  question  was,  and 
must  necessarily  be,  controlled  by  the  true 
ladings,  and  the  rights  of  the  true  holder 
of  these  ladings  must  be  recognized  and 
respected.  The  railroad  company  was 
obliged  to  deliver  the  cotton  to  the  holder 
in  good  faith  of  the  true  ladings.  There 
could  not  therefore  be  in  this  case  any  rati- 
fication of  forged  ladings.  If  the  railroad 
Company  was  justified  in  stopping  the  ship- 
ment on  the  order  of  the  true  holder  of 
the  good  ladings,  how  have  the  rights  of 
appellant  been  by  appellee  invaded  t 

The  question  then  presents  itself  whether 
appellee  is  in  fault  in  sending  the  tele- 
gram. It  must  be  conceded  that  there  was 
nothing  unlawful  in  the  bare  fact  of  send- 
ing this  message.  It  was  sent  at  the  re- 
quest of  the  shipper  and  for  his  accommo- 
dation. It  stated  the  absolute  truth.  This 
is  not  a  case,  therefore,  where  the  party 
representing  a  fact  is  afterwards  estopped 
from  denying  the  fact  to  the  hurt  or  injury 
of  another.  But  it  is  contended  that  the 
agent  of  appellee  was  familiar  with  the 
way  foreign  shipments  of  cotton  were  han- 
dled, and  that  he  ought  to  have  known  this 
telegram  was  intended  for  the  lis«  of  appel- 
lant in  selling  its  paper  or  in  disposing  of 
its  ladings.  The  law  would  accord  the- 
right,  however,  even  to  a  railroad  company. 


Digitized  by 


Google 


GUAHANXy  TRUST  00.  v.  MOBII.E  &  O.  R.  00. 


713 


to  indulge  the  presumption  of  good  faith 
on  the  part  of  its  customers,  and  not  require 
it  to  presume  a  felony  had  been,  or  would 
he,  committed.  The  agent  of  appellee  might 
well  have  thought  the  telegram  would  be 
«f  some  service  to  Steel,  Miller,  &  Company 
or  to  its  broker  in  handling  or  disposing  of 
the  shipment  of  cotton  actually  receipted 
for.  But  just  why  the  agent  should  have 
presumed  false  and  forged  ladings  would  be 
offered  to  the  banking  establishments  of 
Kew  York  city  it  is  difficult  to  conceive. 
The  agent  might  well  presume  that  the  true 
ladings  would  be  sold,  and  the  tel^ram  in 
'question  neither  added  to  nor  took  away 
anything  from  the  true  ladings  or  the  exact 
contract  evidenced  thereby.  There  is  not 
the  slightest  proof  of  bad  faith  on  the  part 
of  any  of  the  agents  or  employees  of 
appellee.  Mr.  Jones  himself  was  ignorant 
of  the  false  ladings.  There  is  therefore  no 
«lement  of  estoppel  in  this  case. 

It  will  be  noted  that  this  is  not  a  contest 


between  Steel,  Miller,  &  Company,  or  its 
trustee  in  bankruptcy,  and  the  holder  of  the 
forged  ladings.  The  rights  of  third  parties 
have  intervened,  and  their  superior  rights 
are  conceded  by  appellant. 

As  a  matter  of  fact,  the  loss  in  this  case 
was  occasioned  by  the  false  and  forged  lad- 
ings. With  the  purchase  by  appellant  of 
these  forged  documents  appellee  had  noth- 
ing to  do.  While  the  case  of  Friedlander  ▼. 
Texas  4  P.  R.  Co.  130  U.  S.  416,  32  L.  ed. 
991,  9  Sup.  Ct.  Rep.  570,  may  not  be  directly 
in  point,  the  court  in  that  case  uses  lan- 
guage applicable  to  the  case  at  bar:  "The 
law  can  punish  roguery,  but  cannot  always 
protect  a  purchaser  from  loss,  and  so  fraud 
perpetrated  through  the  device  of  a  false 
bill  of  lading  may  work  Injury  to  an  inno- 
cent party,  which  cannot  be  redressed  by  a 
change  of  victim." 

The  peremptory  charge  given  appellee  in 
the  court  below  was  proper,  and  the  case  is 
accordingly  affirmed. 


MISSOimi  SUPRBMB  COURT. 
(Division  Ho.   a.) 

.   CITY  OF  ST.  LOUIS,  Appt, 

V. 

ST.  LOUIS,  IRON  MOUNTAIN,  ft  SOUTH- 
£RN  RAILWAY  COMPANY  et  al. 

RSOAL  BUGOY  COMPAmr,  Respt. 

(—  Mo.  — ,  182  8.  W.  750.) 

Damaces  —  eminent  domain  —  lease- 
hold —  removal  from  property. 

1.  The  allowance  of  damages  for  the  con- 
demnation of  a  leasehold  under  the  right 
of  eminent  domain  does  not  include  com- 
pensation for  the  cost  of  removal  of  .the 
stock  from  the  property  to  a  new  location, 
•or  its  depreciation  because  of  such  re- 
moval, nor  for  the  injury  to  the  business 
because  of  interruptions  during  removal. 
For   other   cases,    see  Damages,  III.   I,   8, 

in  Dig.  l-5i  If.  8. 
Same  —  value  of  fixtures. 

2.  The  value  of  fixtures  is  to  be  included 
in  the  award  for  the  condemnation  of  prop- 
erty under  the  right  of  eminent  domain, 
lessened,  in  case  the  condemner  permits 
them  to  be  retained  by  the  owner,  by  their 
market  value  as  affixed  to  the  property  con- 

■demned,   in   estimating   which   the   cost  of 
tearing  them  out  and  installing  them  else- 
where is  to  be  considered. 
For  other  oases,  see  Damages,  III.  I,  2,  a, 
in  Dig.  1-52  N.  S. 

(January  6,  1916.) 


Note. —  For  injury  to,  or  expense  of  re- 
moving, personalty,  as  an  element  of  dam- 
age for  taking  real  estate,  see  annotation 
following  this  case,  post  719. 
X.R.A.19ieD. 


APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  the  city  of  St 
Louis  awarding  compensation  to  the  re- 
spondent buggy  company  in  a  proceeding  to 
condemn  certain  land  for  a  bridge  approach. 
Reversed. 

Statement  by  Farls,  P.  J.: 

The  city  of  St.  Louis  brought  this  action 
to  condemn  a  strip  of  land  for  the  western 
approach  to  its  municipal  bridge.  Damages 
were  assessed  in  favor  of  the  several  defend- 
ants by  a  commission  of  tliree  freeholders, 
to  whose  report  the  city  filed  exceptions. 
The  case  came  on  for  hearing  in  the  circuit 
court  of  the  city  of  St.  Louis,  wherein  the 
exceptions  of  appellant  city  were  overruled, 
and  it  appealed. 

The  Regal  Buggy  Company,  respondent 
herein,  was  the  lessee  for  years  of  one  par- 
cel of  the  real  estate  which  was  condemned 
in  this  action.  The  lease  of  respondent,  at 
the  date  of  the  making  of  the  commission- 
ers' report,  had  a  little  over  three  years  to 
run.  Specifically  touching  the  land  oc- 
cupied by  respondent,  the  commission  as- 
sessed the  value  of  said  land  taken,  plus  the 
damages  to  the  remainder  of  the  parcel,  at 
the  sum  of  $41,310.  They  then  apportioned 
this  sum  by  allowing  to  the  owner  thereof 
$38,610,  and  to  this  respondent  as  lessee 
the  sum  of  $2,700,  being  the  appraised  value 
of  its  lease  over  and  above  the  monthly  rent 
reserved.  After  making  allowances  of  dam- 
ages aforesaid,  the  commission  allowed  the 
respondent  the  further  sum  of  $8,4d0  on 
account  of  injury  to  its  business,  and  for 
its  damages  and  expenses  arising  from  the 
removal  of  the  fixtures  and  personal  prop- 
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erty  of  respondent  from  the  premises  con- 
demned to  a  new  location,  and  for  install- 
ing said  property  therein.  The  commis- 
sioners' report,  which  was  approved  by  the 
circuit  court  upon  exceptions  taken  thereto, 
states  the  specific  elements  of  damages  go- 
ing to  make  up  the  last-mentioned  sum  thus : 
"(1)  For  the  cost  of  removal  of  their  sev- 
eral stocks  of  goods  and  fixtures  from  their 
present  place  of  business  to  new  locations, 
and  installing  said  goods  and  fitting  said 
fixtures  therein;  (2)  for  depreciation  in 
the  value  of  such  goods  and  fixtures  caused 
by  the  removal  and  reinstallation  of  the 
same;  (3)  for  injury  to  their  said  busi- 
nesses caused  by  the  interruption  of  the 
same  during  the  period  of  removal  of  their 
said   stocks   of   goods   and   fixtures." 

The  allowance  of  damages  for  the  three 
items  above  enumerated  is  the  sole  matter 
of  contention  here.  It  is  conceded  even 
that  if  these  three  items  were  proper  sub- 
jects of  damages,  then  the  amount  allowed 
respondent  therefor  is  fair  and  reasonable; 
but  appellant  contends  that  under  the  laws 
of  eminent  domain  of  this  state,  no  sucli; 
damages  may  be  paid  by  the  condemner  to 
him  whose  land  Is  taken  for  public  uses. 

These  three  propositions  ajid  the  conten- 
tions of  appellant  and  respondent  pro  and 
oon,  respectively,  form  the  points  up  for  de- 
cision. 

Messrs.  Charles  H.  Danes  and  Trnman 
P.  Young,  for  appellant: 

Ib  cases  where  land  to  be  condemned  is 
under  lease,  the  measure  of  damages  in 
favor  of  the  lessee  is  the  market  value  of 
his  lease  over  and  above  the  rent  reserved. 

2  Lewis,  Em.  Dom.  §  719;  Hughes  v. 
Hood,  50  Mo.  350;  Baltimore  v.  Rice,  73 
Md.  307,  21  Atl.  181. 

Where  land  is  condemned  for  public  use, 
there  can  be  no  allowance  of  damages  for 
the  cost  of  removing  personal  property,  or 
for  injury  to  such  property  during  the  proc- 
ess of  removal,  or  for  interruption  of  busi- 
ness, whether  the  land  is  occupied  by  the 
owner  or  by  a  lessee. 

St.  Louis,  K.  &  N.  W.  R.  Co.  v.  Knapp- 
Stout  &  Co.  Co.  160  Mo.  396,  61  S.  W.  300; 
Springfield  Southwestern  R.  Co.  v.  Schweitz- 
er, 173  Mo.  App.  650,  168  S.  W.  1058; 
Missouri  P.  R.  Co.  v.  Porter,  112  Mo.  361, 
20  S.  W.  568;  Cobb  v.  Boston,  109  Mass. 
444;  2  Lewis,  Em.  Dom.  §  727;  Re  New 
York  ft  B.  Bridge,  4  N.  Y.  Supp.  222;  New 
York  C.  *  H.  R.  R.  Co.  v.  Pierce,  36  Hun, 
306;  Edmands  v.  Boston,  108  Mass.  535; 
Williams  v.  Com.  168  Mass.  364,  47  N.  E. 
115;  Re  New  York,  W.  S.  &  B.  R.  Co.  .S5  j 
Hun,  633;  Becker  v.  Philadelphia  ft  R. 
Terminal  R.  Co.  177  Pa.  253,  35  L.R.A, 
L.R.A.1916D. 


583,   35   Atl.   617;    Ranlet  *.   Concord   R. 
Corp.  62  N.  H.  661. 

In  cases  where  an  allowance  has  been 
made  for  the  cost  of  moving  personal  prop- 
erty or  for  interruption  to  business,  the 
decision  has  been  based  upon  peculiar  pro- 
visions of  the  statutes  or  Constitution,  and 
such  decisions  recognized  that  tiie  general 
rule,  in  the  absence  of  such  provisions,  does 
not  allow  the  recovery  of  such  damages. 

Blincoe  v.  Choctaw,  0.  ft  W.  R.  Co.  4 
L.R.A.(K.S.)  890,  and  note,  16  Okla.  286, 
83  Pac.  903,  8  Ann.  Cas.  689. 

The  Missouri  cases  which  have  allowed 
damages  for  the  removal  of  property  have 
done  so  only  in  those  cases  where  the  con- 
demner would  have  had  to  pay  the  entire 
value  of  the  property  removed,  if  it  were 
allowed  to  stay  upon  the  land.  In  order 
to  reduce  the  amount  of  damages,  buildings 
and  appurtenances  found  upon  the  land 
condemned  may  be  removed  and  the  cost 
of  removal  charged  as  a  proper  element  of 
damages. 

Hannibal  Bridge  Co  v.  Schaubacher,  57 
Mo.  682;  Chicago,  S.  F.  ft  C.  R.  Co.  v.  Mc- 
Grew,  104  Mo.  282,  15  S.  W.  931;  St.  Louis 
v.  Brown,  165  Mo.  545,  56  S.  W.  298;  Kan- 
sas City  T.  Morse,  105  Mo.  611,  16  S.  W. 
893;  St.  Louis,  K.  ft  N.  W.  R.  Co.  v.  Clark, 
121  Mo.  169,  26  L.IUA.  751,  25  S.  W.  i9i, 
906. 

These  cases  do  not  sustain  the  proposi- 
tion that  a  lessee  or  owner  may  recover  the 
cost  of  the  removal  of  perspnal  property 
or  damages  for  injury  to  business. 

Springfield  Southwestern  R.  Co.  t. 
Schweitzer,  173  Mo.  App.  650,  158  S.  W. 
1058. 

Messrs.  Rassleur,  Kanunerer,  A  Ras- 
slenr,  for  respondent: 

Section  21  of  the  Bill  of  Rights  protects 
private  property  in  personalty  as  fully  as 
it  does  in  real  estate. 

Chicago,  S.  F.  ft  C.  R.  Co.  v.  McGrew, 
104  Mo.  282,  15  S.  W.  931;  Hannibal  Bridge 
Co.  V.  Schaubacher,  57  Mo.  582;  St.  Louis 
V.  Abeln,  170  Mo.  318,  70  S.  W.  708;  Mon- 
ongahela  Nav.  Co.  v.  United  States,  US 
U.  S.  312,  37  L.  ed.  463,  13  Sup.  a.  Rqi. 
622. 

Under  the  state  Constitution  and  the  pro- 
visions of  the  city  charter  authorizing  con- 
demnation proceedings,  the  commissioners 
properly  assessed  as  damages  the  cost  of 
removing  respondent's  stock  of  goods  and 
fixtures,  the  depreciation  in  value  of  iti 
goods  and  fixtures  caused  by  removal  and 
reinstallation,  and  the  injury  to  its  busi- 
ness caused  by  the  inter rtiption  of  same- 
during  the  period  of  removal. 

St.  Louis  V.  Abeln,  170  Mo.  318,  70  S. 
W.  708;  Chicago,  S.  F.  ft  C.  R.  Co.  v.  Me- 
Qrew,  104  Mo.  282,  IS  S.  W.  931;  Hannibtl 
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Bridge  Co.  t.  Schaubacher,  57  Ho.  582; 
St.  LouiB  V.  Brown,  l.'>5  Mo.  645,  56  S.  W. 
298;  iiUncoe  v,  Choctaw,  O,  *  VV.  R.  Co.  16 
Okla.  286,  4  L.RJV.(K.S.)  890,  83  Pac.  903, 
8  Ann.  Cas.  689;  Metropolitan  West  Side 
£lev,  R.  Co.  T.  Siegel,  161  111.  638,  44  N. 
£.  276;  Grand  Rapids  k  1.  R.  Co.  t.  Heisel, 
47  Mich.  303,  11  N.  W.  212  i  Grand  Rapide 
ft  I.  R.  Co.  V.  Weiden,  70  Mich.  390,  38  N. 
W.  294;  Philadelphia  &  R.  R.  Co.  v.  Getz, 
113  Pa.  214,  6  Atl.  356;  James  McM  11  lin 
Printing  Co.  v.  Pittsburg,  C.  &  W.  R.  Co. 
216  Pa.  504,  66  Atl.  1091. 

Farls,  P.  J.,  delivered  the  opinion  of  the 
court: 

As  forecast,  there  is  no  contention  made 
by  appellant  that  respondent  as  the  owner 
of  a  lease  for  a  term  of  years  was  not  en- 
titled to  compensation  therefor;  nor  that 
the  amount  of  damages  awarded  as  the 
market  value  of  respondent's  lease,  to  wit, 
$2,700,  is  unfair  or  unreasonable.  It  is 
only  the  damages  awarded  for  the  three 
items  set  out  in  our  statement  herein  that 
are  in  controversy. 

I.  For  convenience  of  discussion  we  will 
consider  all  items  or  elements  of  damages 
together,  except  that  having  to  do  with  the 
fixtures,  which  we  leave  for  subsequent  sep- 
arate discussion,  since,  under  the  law  as 
we  view  it,  this  may  be  conveniently  done. 
In  brief,  these  elements  have  to  do  with  the 
allowance  of  damages  (a)  for  the  removal 
of  the  stock  of  goods  of  respondent  from  the 
right  of  way  taken  to  a  new  location  and 
placing  them  therein;  (b)  for  depreciation 
in  the  value  of  said  goods,  caused  by  such 
removal  and  reinstallation;  and  (c)  for 
injury  to  the  business  of  respondent  on  ac- 
count of  the  interruption  or  cessation  there- 
of during  the  period  of  removal  of  said 
stock  of  goods  and  fixtures. 

When  this  case  was  argued,  the  writer 
was  of  the  opinion  that  it  ought  to  be  affirmed 
upon  principle,  if  not  upon  authority;  but, 
upon  coming  to  examine  the  authorities,  I 
have  been  forced  to  a  different  view.  Com- 
ing to  the  question  of  authority  first,  we 
have  had  our  attention  directed  to  but  one 
case  squarely  on  all  fours  in  favor  of  the 
allowance  of  damages  for  the  expense  of  re- 
moval of  personal  property  from  the  right 
of  way  condemned.  That  is  the  case  of 
Blincoe  v.  Choctaw,  0.  &  W.  R.  Co.  16  Okla. 
286,  4  L.R.A.(N.S.)  890,  83  Pac.  903,  8 
Ann.  Cas.  689.  In  the  latter  case  the  ques- 
tion of  the  allowance  of  such  expenses  was 
squarely  before  the  court,  and  he  whose 
lease  was  taken  was  adjudged  entitled  to 
expenses  of  removing  certain  personal  prop- 
erty, to  wit,  lumber,  from  the  lands  taken. 
In  that  case,  however,  the  learned  court 
admitted  that  the  rule  in  other  jurisdic- ' 
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tions  was  contrary  '  to  the  conclusion 
reached;  but  it  held  that  the  law  in  Okla~ 
homa  warranted  a' different  holding  becaus» 
of  the  language  of  the  statute  of  that  state, 
which  in  substance  required  the  commis- 
sion to  consider  the  injury  which  the  owner 
of  the  land  might  sustain,  and  assess  the 
damages  caused  him  by  reason  of  tite  ap- 
propriation of  his  lands.  " 

The  case  of  Philadelphia  &,  R.  R.  Co.  t. 
Getz,  113  Pa.  214,  6  Atl.  866,  is  urged  up- 
on us  as  announcing  a  rule  in  favor  of  the 
contention  that  damages  of  the  sort  here 
under  discussion  may  be  allowed;  but  that 
case  did  not  deal  with  ordinary  personal 
chattels,  but  apparently  -  with  machinery 
and  fixtures.  Besides,  the  Pennsylvania 
court,  in  the  later  case  of  Becker  v.  Phila- 
delphia &,  R.  Terminal  R.  Co.  177  Pa.  252,  85 
L.R.A.  583,  35  Atl.  617,  held  to  the  con- 
trary, in  that  they  held  that  it  was  proper 
to  refuse  to  allow  proof  as  to  the  expense  of 
the  removal  from  such  land  of  the  personal 
property  of  him  wh68e  land  was  being 
taken,  and  said  that  the  expense  of  such 
t-emoval  could  not  be  considered  as  an  ele- 
ment of  damages  for  the  condemnation  of 
real  estate  for  public  uses. 

The  case  of  Atchison,  T.  &  8.  F.  R.  Co. 
V.  Schneider,  127  111.  144,  2  L.R.A.  422,  20 
N.  £.  41,  is  urged  as  an  authority  for  the 
awarding  of  damages  of  the  sort  here  under 
discussion.  But  we  need  not  Consider 
whether  that  case  is  an  authority  or  not, 
for  the  reason  that  it  was  distinguished 
and  practically  overruled  by  the  later  case 
of  Braun  v.  Metropolitan  West  Side  Elev. 
R.  Co.  166  III.  434,  46  N.  E.  074.  So,  we 
cannot  see  that  respondent's  contentions 
are  at  all  aided  by  either  of  the  above  cases. 

The  case  of  Covington  Short-Route  Trans- 
fer R.  Co.  v.  Piel,  87  Ky.  267,  8  S.  W. 
449,  Is  cited  by  respondent  as  an  authority 
for  a  modicum  of  the  position  taken  l^  it. 
This  case  seems  to  an  extent  to  bear  out 
respondent's  contention  touching  the  phase 
of  its  right  to  damages  for  and  during  the 
interruption  of  its  busiiiess  caused  by  the 
taking  of  its  property.  We  need  not  con- 
sider whether  this  is  so  or  not,  nor  need 
we  microscopically  analyze  -the  latter  case, 
but  pass  it  by,  saying  merely  that  it  is  op- 
posed in  its  doctrine  by  the  great  weight  of 
authority  everywhere  and  in  this  state  as 
well,  and  that  in  reaching  the  conclusion 
stated  the  learned  court  wholly  overlooked 
and  failed  to  consider  the  necessarily  hy- 
pothetical and  speculative  character  of  such 
damages.  United  States  v.  Wiener,  127 
C.  C.  A.  loe.  cit.  385,  210  Fed.  832. 

The  rule  announced  b^  Mr.  Lewis,  in  his 
excellent  work  on  Eminent  Domain,  is  as 
follows:  "While  it  is  proper  to  show  how 
the  property  is  used,  it  is  incompetent  to 
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go  into  the  profits  of  the  business  carried 
on  upon  the  property.  No  damages  can 
be  allowed  for  injury  to  business.  The  rea- 
son is  that  the  Constitution  and  the  stat-. 
utes,  as  ordinarily  worded,  require  only 
that  just  compensation  shall  be  made  for 
the  property  taken.  Just  compensation,  as 
we  have  already  seen,  where  an  entire 
property  is  taken,  is  the  market  value  of 
the  property,  and,  where  a  part  is  taken, 
it  is  the  value  of  the  part  taken  and  dam- 
ages to  the  remainder  by  the  taking  and 
use  of  the  part  for  the  purpose  proposed. 
The  business  conducted  upon  the  property 
is  not  taken,  and  the  owner  can  remove  it 
to  a  new  location  or  continue  it  upon  the 
part  of  the  property  which  remains.  Any 
incidental  loss  or  inconvenience  in  busi- 
ness which  may  result  from  a  removal  or 
change  consequent  upon  the  taking  must 
be  borne  by  the  owner  for  the  sake  of  the 
general  good  in  which  he  participates.  In 
a  few  instances,  the  statute  has  expressly 
provided  that  compensation  should  be  made 
ior  injury  to  business."  2  Lewis,  Em. 
Dom.  §  727;  Central  P.  R.  Co.  v.  Pearson, 
35  Cal.  247;  Pause  v.  Atlanta,  98  Oa.  92, 
58  Am.  St.  Rep.  290,  26  S.  E.  489;  Jack- 
sonville &  S.  E.  R.  Co.  v.  Walsh,  100  111. 
253;  Chicago  &  E.  R.  Co.  v.  Dresel,  110 
111.  89;  De  Buol  v.  Freeport  &  M.  River  R. 
Co.  Ill  111.  499;  Braun  v.  Metropolitan 
West  Side  Elev.  R.  Co.  106  111.  434,  46  N. 
E.  974;  Cook  &  R.  Co.  t.  Sanitary  Dist.  177 
111.  599,  52  N.  E.  870;  Marshall  v.  Chicago, 
77  111.  App.  351;  Sanitary  Dist  v.  McQuirl, 
86  III.  App,  392;  Whitman  v.  Boston  &  M. 
R.  Co.  3  Alien,  133;  Cobb  v.  Boston,  109 
Mass.  438 ;  Pegler  v.  Hyde  Park,  176  Mass. 
101,  57  N.  E.  327;  Sawyer  v.  Metropolitan 
Water  Board,  178  Mass.  267,  59  K.  E.  658; 
Bailey  v.  Boston  &  P.  R.  Corp.  182  Mass. 
637,  66  N.  E.  203;  Boston  Belting  Co.  v. 
Boston,  183  Mass.  254,  67  N.  E.  428;  Na- 
ahua  River  Paper  Co.  ▼.  Com.  184  Mass. 
279,  68  N.  E.  209;  St.  Louis,  K.  &  N.  W. 
R.  Co.  v.  Knapp-Stout  St,  Co.  Co.  100  Mo. 
396,  61  S.  W.  300;  St.  Louis,  M.  &  S.  E. 
R.  Co.  V.  Continental  Brick  Co.  198  Mo. 
698,  96  S.  W.  1011;  Mt.  Washington  Road 
Co.'s  Petition,  35  N.  H.  134;  Ranlet  v.  Con- 
cord R.  Corp.  62  N.  H.  561;  Re  Public 
Parks,  53  Hun,  280,  6  N.  Y.  Supp.  750; 
Van  Buren  v.  Fishkill  &  M.  Waterworks  Co. 
60  Hun,  448,  3  N.  Y.  Supp.  336;  Re  Grade 
Crossing,  17  App.  Div.  54,  44  N.  Y.  Supp. 
844:  Re  Oilroy,  28  App.  Div.  314,  49  K. 
Y.  Supp.  798;  Cincinnati  Iron  Store  Co.  v. 
Cincinnati  Southern  R.  Co.  9  Ohio  C.  C. 
N.  S.  103,  29  Ohio  C.  C.  719;  Schuylkill 
Nav.  Co.  v.  Farr,  4  WatU  &.  S.  362;  Schuyl- 
kill Nav.  Co.  V.  Thobuxn,  7  Serg,  &  R.  411 ; 
Pittsburgh  &  W,  R.  Co.  v.  Patterson,  107 
Pa.  461;  Hamilton  t.  Pittsburgh.  B.  &  L. 
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E.  R.  Co.  190  Pa.  61,  61  L.R.A.  319,  42 
Atl.  369;  Schonhardt  v.  Pennsylvania  R. 
Co.  216  Pa.  224,  65  Atl.  543;  Porter  v. 
Scranton  City,  36  Pa.  Super.  Ct.  218;  Fuller 
V.  Edings,  11  Rich.  *L.  239;  Eddings  ▼. 
Seabrook,  12  fiich.  L.  504;  Richmond,  P. 
&  C.  R.  Co.  V.  Chamblin,  100  Va.  401,  41 
S.  E.  750;  Hunter  v.  Chesapeake  &  O.  R.  Co. 
(Fitzhugh  V.  Chesapeake  &  0.  R.  Co.)  107 
Va.  158,  17  L.R.A.(N.S.)  124,  59  S.  E.  415; 
Stadler  v.  Milwaukee,  34  Wis.  98;  Esch  ▼. 
Chicago,  M.  &  St.  P.  R.  Co.  72  Wis.  229, 
39  N.  W.  129;  Union  S.  B.  Co.  v.  Chicago 
(C.  C.)  39  Fed.  723;  Bigg  v.  London,  L.  R. 
15  Eq.  376,  28  L.  T.  N.  S.  336;  Reg.  v. 
Vaughan,  L.  R.  4  Q.  B.  190,  38  L.  J.  Ung. 
Cas.  N.  S.  49,  17  Week.  Rep.  115. 

In  the  case  of  Pause  v.  Atlanta,  98  6a. 
92,  58  Am.  St.  Rep.  290,  26  S.  E.  489,  the 
Georgia  supreme  court  said:  "The  measure 
of  her  damages  is  the  injury  to  her  prop- 
erty which  is  injuriously  affected  by  the 
public  improvement.  In  arriving  at  that 
damage,  neither  the  profits  in  the  business 
conducted  on  the  premises,  nor  the  cost  to 
the  tenant  of  fixtures  and  improvements 
placed  therein,  nor  the  articles  purchased 
for  the  purpose  of  enabling  the  lessee  to 
(Conduct  the  business,  nor  diminution  in  the 
value  of  fixtures,  improvements,  or  articles 
such  as  are  removed  by  the  lessee,  can  be 
recovered  as  damages;  but  the  increased 
value  of  the  premises  for  rent  in  conse- 
quence of  the  putting  in  of  such  fixtures 
and  improvements  may  properly  be  con- 
sidered in  computing  the  damages  to  the 
leasehold  estate." 

The  general  rule  as  regards  including,  as 
elements  of  damages,  expenses  of  removal 
of  personal  property,  as  well  as  that  re- 
garding the  status  of  fixtures,  below  dis- 
cussed, is  thus  stated  by  Mr.  Lewis:  "Fix- 
tures upon  the  property  taken  must  be 
valued  and  paid  for  as  part  of  the  real 
estate,  and  any  depreciation  in  the  value 
of  fixtures  upon  the  part  not  taken  is  to 
be  taken  into  consideration,  the  same  as 
damage  to  the  soil  itself.  Where  a  railroad 
was  laid  through  premises  which  had  been 
fitted 'up  for  a  water  cure,  so  as  to  render 
it  unsuitable  for  that  purpose,  it  was  held 
that  the  owner  was  entitled  to  the  difference 
between  what  the  fixtures  and  appurte- 
nances were  worth  in  connection  with  the 
property  as  a  water  cure  (hot  exceeding 
their  reasonable  cost),  and  what  they  were 
worth  to  be  removed  from  the  premises  and 
applied  to  other  purposes.  In  a  case  in 
Pennsylvania  it  was  held  proper  to  show 
the  expense  of  removal  of  machinery  and 
fixtures  as  bearing  upon  the  value  of  the 
property  as  it  stood.  But  the  damages  to 
personal  property,  or  the  expense  of  re- 
moving it  from  the  premises,  cannot  be  con- 
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sidered  in  estimating  the  compensation  to 
be  paid.  But  when  both  parties  proceed 
upon  the  tlieorjr  that  the  owner  is  entitled 
to  the  cost  of  removing  machinery,  the 
condemning  party  cannot  complain.  Where 
the  statute  provided  that  the  comimiBSion- 
ers  should  'inspect  said  real  property  and 
consider  the  injury  which  auch  owner  may 
tuatain  by  reason  of  euch  railroad;  and 
they  shall  assess  the  damages  which  said 
owner  will  sustain  by  such  appropriation 
of  hia  land,'  it  was  held  that  the  words  in 
italics  required  that  compensation  should 
be  made  for  the  removal  of  personal  prop- 
erty." 2  Lewis,  Em.  Dom.  §  728,  citing 
Blincoe  v.  ChocUw,  O.  k  W.  R.  Co.  16  Okla. 
286,  4  L.R.A.(N.S.)  890,  83  Pac.  903,  8 
Ann.  Cas.  809,  supra. 

But  this  matter  has  also  been  before  our 
Missouri  courts,  and,  if  we  are  now  to  hold 
that  respondent  is  entitled  to  damages  for 
the  three  elements  under  discussion,  we 
must  of  necessity  overrule  two  Missouri 
cases  wherein  the  point  involved  was  square- 
ly lodged,  and  wherein  It  was  held  that  no 
such  compensation  is  allowable  under  out 
laws.  St.  Louis,  K.  k  N.  W.  R.  Co.  v. 
Knapp-Stout  &  Co.  Co.  160  Mo.  396,  61 
S.  W.  300;  Springfield  Southwestern  R. 
Co.  V.  Schweitzer,  173  Mo.  App.  6S0,  168 
S.  W.  1058.  In  the  Knapp-Stout  Case, 
supra,  at  page  412  of  160  Mo.,  Judge  Gantt, 
writing  the  opinion  of  the  court,  in  defining 
the  measure  of  damages,  and  touching  the 
identical  question  of  the  allowance  of  dam- 
ages of  the  sort  here  under  discussion,  said : 
"It  is  the  settled  law  of  this  court  that 
the  measure  of  compensation  and  damages 
in  cases  in  which  only  a  part  of  a  tract  is 
condemned',  as  in  the  case  at  bar,  is  the 
market  value  of  the  land  taken  for  the  right 
of  way,  and  the  damages  to  the  remainder 
by  reason  of  the  railroad  running  through 
it,  less  any  benefits  that  are  peculiar  to 
the  tract  of  land  arising  from  the  running 
of  the  road  through  it.  Mississippi  River 
Bridge  Co.  v.  Ring,  58  Mo.  491 ;  Wyandotte 
K.  C.  4  N.  W.  R.  Co.  T.  Waldo,  70  Mo. 
629;  Kansas  City,  C.  4  S.  R.  Co.  v.  Story, 
96  Mo.  611,  10  S.  W.  203;  Chicago,  M.  & 
St.  P.  R.  Co.  V.  Baker,  102  Mo.  553,  15 
S.  W.  64.  Injury  to  business,  loss  of  prof- 
its, inconvenience  to  the  owner,  damage  to 
personal  property,  or  the  expense  of  remov- 
ing it,  are  not  to  be  estimated  as  distinct 
elements  of  damages." 

In  the  very  late  case  ruled  by  the  Spring- 
field court  of  appeals,  practically  all  of  the 
Missouri  cases  were  examined  and  discussed, 
and  such  of  them  as  seem  upon  casual  glance 
to  oppose  the  conclusion  reached  were  suc- 
cessfully distinguished.  Many  of  these 
cases  are  urged  upon  us  as  announcing  a  dif- 
ferent rule,  but  we  do  not  think  they  lo 
L.R.A.1916D. 


far  announce  a  different  rule  when  earefully 
considered,  and  when  the  precise  ^int  up 
for  judgment  is  r^arded,  as  to  warrant  us 
in  overruling  those  on  all  fours;  •  fortiori, 
when  they  but  follow  the  overwhelming 
weight  of  the  authorities  upon .  these  ques- 
tions everywhere.  Since  all  of  these  cases 
have  been  so  lately  fully  and  ably  discussed 
in  Springfield  SoutlWestem  R.  Co.  v. 
Schweitzer,  supra,  we  need  not  take  up 
space  to  consider  them  again. 

In  the  Knapp-Stout  Case,  supra,  precise- 
ly the  same  question  was  before  this  court 
that  was  before  the  Oklahoma  court  in  the 
Blincoe  Case,  viz.,  the  questioa  of  whether 
he  whose  land  was  taken  for  public  uses 
couM  recover  the  expenses  necessarily  in- 
curred in  the  removal  of  personal  prop- 
erty from  the  land,  to  wit,  luotber,  lying 
thereon.  In  both  cases  parts  of  lumber 
yards  were  taken,  yet  we  ruled  that  such 
expenses  were  not  proper  elements  of  dam- 
ages. 

At  first  glance,  it  is  to  be  conceded  that 
there  exists  a  difficulty  in  finding  a  reason 
for  not  compensating  the  owner  of  personal 
chattels  who  is  compelled  to  remove  them, 
for  his  expense  in  so  removing-  them  to  a 
point  at  least  beyond  the  edge  of  the  right 
of  way.  It  is  equally  clear,  on  the  other 
hand,  that  no  logical  reason  can  be  found 
for  compensating  him  for  the  expense  of 
removal  beyond  such  point.  This, is  so,  for 
the  reason  that  A  might  desire  to  move 
his  chattels  only  into  the  next  adjoining 
house,  while  B  might  desire  to  have  his 
taken  several  blocks  or  even  several  miles, 
and  C,  on  the  other  hand,  bis  business  be- 
ing broken  up,  might  desire  to  remove  his 
goods  to  some  other  place  or  city.  No 
reason  in  logic  therefore  can  be  found  for 
the  conderaner's  paying  more  than  is  suffi- 
cient to  move  the  personal  property  off 
the  right  of  way.  A  rule  which  would  re- 
quire the  condemner  to  do  more  would  be 
variant  and  indefinite,  and  therefore  specu- 
lative. 

,  It  is  obvious  that  a  lessee  stands  in  no 
better  condition  touching  his  right  to  be 
compensated  for  expenses  of  this  sort  than 
does  the  owner  of  the  fee.  In  fact,  the  rea- 
sons are  more  cogent  for  permitting  the 
owner  of  the  fee  to  recover  as  damages  ex- 
penses of  this  sort  than  they  are  in  favor 
of  the  lessee,  for  the  lessee  may  be  com- 
pelled to  move  at  the  end  of  his  term;  and, 
since  his  occupancy  of  the  premises  is  found- 
ed on  contract,  it  may  even  be  said  tJiat 
the  presumption  is  that  he  will  move.  Or 
if  there  be  no  such  presumption,  or  no  pre- 
sumption either  way,  the  lessee  is  not  aided 
by  a  discussion  of  this  moving  matter,  for 
arguments  in  his  favor  in  this  behalf  are 
fotmded  upon  the  presumption  that  he  will 
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renew  hia  lease  and  remain  at  the  eod  of 
his  term.  But  as  regards  the.  owner  whose 
lands  are  taken,  no  requirement  exista  for 
his  remoTal  a;t  any  time,  unless  he  sells  the 
premises, — a  contingency  too  remote  for 
consideration  in  this  connection. 

We  apprehend  that  back  of  the  rule 
against  allowing  damages  of  this  nature 
also  lie  the  considerattions  that  loss  of  prof- 
its during  removal  is  necessarily  so  specula- 
ti\e  as  to  afford  as  a  measure  of  computa- 
tion no  rule  except  a  mere  guess;  that  like- 
wise, beyond  the  mere  moving  of  goods  to 
a  point  just  outside  the  bounds  of  the  right 
of  way  condemned,  the  expenses  of  removal 
being  variant,  damages  would  be  arbitrary 
and  highly  speculative,  and  removal  but  to 
a  point  only  just  beyond  the  edge  of  the 
right  of  way  would  fall  into  the  category 
de  minimis;  and  that,  moreover,  the  indn- 
sion  of  expenses  of  removal  of  personal 
property  and  oompensation  for  loss  of  prof- 
its during  removal  is  merged  and  included 
in  the  price  paid  for  the  easement  to  the 
owner,  or  to  the  lessee,  as  the  case  may  be. 
Viewed  as  a  forced  purchase  by  the  public 
for  the  public  good,  as  a  condemnation  ac- 
tion is  in  the  last  analysis,  the  latter  con- 
sideration seems  of  great  weight;  for,  if  he 
whose  land  is  condemned  had  voluntarily 
sold  his  land  to  a  private  purchaser,  ordi- 
narily no  thought  would  occur  to  either  one, 
absent  agreement  to  that  end,  that  the  seller 
should  be  compensated  by  the  buyer  for  the 
removal  from  the  sold  premises  of  mere 
personal  goods  and  chattels.  That  one  is  a 
voluntary  sale,-  and  the  other  an  involuntary 
sale,  does  not  peculiarly  detract  from  the 
force  of  the  argument. 

But  be  all  these  things  as  may  be,  the 
overwhelming  weight  of  authority,  both  in 
this  state  and  in  all  other  jurisdictions, 
is  as  we  bold,  and  having  had  other  views 
in  the  beginning,  by  reason  of  the  apparent,' 
rather  than  real,  crying  equities  in  the 
case,  we  have  yet  been  compelled  to  follow 
the  law  as  it  is  written  both  here  and  else- 
-  where.  To  rule  oilier  wise  would  necessitate 
the  overruling  of  at  least  two  Missouri 
cases  squarely  in  point,  and  of  most  care- 
fully distinguishing  three  or  four  other 
cases.  Chicago,  S.  F.  &  C.  R.  Co.  v.  Mc- 
Grew,  104  Mo.  282,  IS  S.  W.  931;  Hannibal 
Bridge  Co.  v.  Schaubacher,  57  Mo.  582; 
Missouri  P.  R.  Co.  v.  Porter,  112  Mo.  361, 
20  S.  W.  568. 

We  therefore  hold,  in  consonance  with 
the  great  weight  of  authority  everywhere, 
that  respondent  was  not  entitled  to  recover 
for  loss  of  profits  in  its  business  during 
the  removal  of  its  stock  of  goods;  nor  for 
the  expense  of  the  removal  of  its  stock  of  I 
goods  and  personal  property,  as  contradis-  j 
tinguished  from  fixtures,  from  its  old  loca- 
I>.R.A.1»16D. 


tion,  which  was  condemned,  to  a  new  loca- 
tion; nor  for  the  depreciation  in  value  of 
such  personal  property  and  stock  of  goods, 
caused  by  such  removal  and  reinstallation. 

II.'  What  we  have  said  above  disposes  of 
a  part  of  the  contentions  involved  in  con- 
tention 1  supra;  that  is,  to  that  part  of 
this  contention  having  to  do  with  the  cost 
of  the  removing  of  mere  personal  property 
and  chattels.  The  other  phase  of  the  case 
mooted  in  both  contentions  1  and  i,  viz, 
that  touching  the  cost  of  removal  of  trade 
fixtures,  which  we  left  over  for  subsequent 
separate  discussion,  presents  a  somewhat 
different  question.  We  assume,  of  course, 
nothing  further  appearing,  that  the  word 
"fixtures"  is  used  in  its  legal  and  technical 
sense,  and  not  as  a  mere  mercantile  designa- 
tion applied  to  chairs,  tables,  iron  safe,  et 
id  omne  genus. 

A  fixture  appertains  to  the  real  estate  it- 
self, which  real  estate  to  the  extent,  at 
least,  of  an  easement  therein,  is  being  taken 
by  condemner,  We  need  not  enter  into  any 
intricate  discussion  of  fixtures  (since  such 
a  discussion  does  not  belong  here)  for  the 
reason  above  given,  which  is  well  settled,  to 
wit,  that  a  trade  fixture  such  as  is  herein 
involved,  and  such  as  was  to  an  extent  in- 
volved in  the  case  of  Hannibal  Bridge  Co. 
v.  Schaubacher,  supra,  is  a  part  of  the 
realty;  and  since  it  passes  ordinarily,  as 
between  vendor  and  vendee,  upon  a  volun- 
tary sale,  we  see  no  reason  why  it  should 
not  pass  to  the  condemner  upon  an  involun- 
tary transfer,  such  as  this  is.  We  find 
nothing  in  the  Missouri  cases,  nor  in  the 
cases  from  other  jurisdictions,  which  seri- 
ously militates  against  this  view.  Those 
mentioned  below  sustain  it.  It  seems  to  be 
right  on  principle;  to  do  full  justice  and 
afford  full  oompensation. 

In  passing  we  may  say,  arguendo,  that 
the  view  that  the  owner  should  be  compen- 
sated for  the  expense  of  tearing  out,  moving, 
and  reinstalling  fixtures  in  another  location, 
has  much  of  logical  cogency.  But  it  seema 
out  of  consonance  with  our  own  rulings,  and 
subject  to  the  objection  that  the  expense  of 
carriage  from  the  old  to  the  new  location 
would  be  speculative,  and  so,  having  reached 
a  view  which  affords  full  compensation  for 
the  injury  done,  we  hesitate  to  overrule  our 
former  holdings.  Many  of  the  cases  from 
other  jurisdictions  which  have  been  urged 
upon  us  as  sustaining  all  of  respondent's 
contentions  are  cases  which  allowed  com- 
pensation for  removing  and  reinstalling 
fixtures,  and  ruling  that  such  compensa- 
tion was  permissible.  This  for  the  reason 
that  if  the  owner  of  the  land  or  lease  con- 
demned take  such  fixtures  off  the  hands  of 
the  condemner,  who  ordinarily  does  not 
want  them,  thus  minimizing  the  damages 
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«ccruing,  both  the  owner  and  the  condemner 
-ought  to  be  held  to  the  rule  that  their  re- 
ciprocal duty  toward '  each  other  is  to  so 
«ct  as  not  unduly  to  augment  the  damages 
arising  from  the  appropriation  of  the  land. 

In  a  very  late  case,  decided  in  the  United 
States  circuit  court  of  appeals  for  the  sec- 
ond district,  it  was  held  that  an  award  in 
a  condemnation  proceeding  for  the  value  of 
certain  trade  fixtures,  to  wit,  machinery  of 
an  engraving  plnnt,  was  proper;  the  court 
holding  that,  in  condemnation  proceedings 
where  the  land  is  taken  in  invitum,  the  rule 
which  obtains  as  to  such  fixtures  is  analo- 
gous to  that  between  vendor  and  vendee,  and 
not  that  between  landlord  and  tenant. 
United  States  v.  Wiener,  127  C.  C.  A.  382, 
210  Fed.  832.  In  the  latter  case  the  court 
quoted  with  approval  what  was  said  in  Re 
Avenue  A,  66  Misc.  488,  122  N.  Y.  Supp. 
321,  wherein  it  was  ruled:  "The  city  took 
the  entire  buildings  as  they  stood,  includ- 
ing the  trade  fixtures  therein,  and  for  the 
purposes  of  this  proceeding  they  must  all 
be  regarded  as  real  property;  that  is,  as 
between  the  tenant  and  the  city,  the  trade 
fixtures  were  real  property  and  must  be 
paid  for  by  the  city  the  same  as  a  build- 
ing, and  the  tenant  was  under  no  more  obli- 
gation to  remove  them  than  he  would  be 
to  remove  a  building  if  he  were  the  owner. 
As  between  the  tenant  and  the  owner, 
however,  the  trade  fixtures  were  personalty, 
and  could  be  removed,  and  therefore  any 
award  made  for  them  would  go  to  the  ten- 
ant." 

In  the  above  case  of  United  States  v. 
Wiener,  the  court,  upon  the  other  phases 
of  this  case  discussed  supra,  says:  "There 
scema  to  be  no  authority  for  an  allowance 
for  the  removal  of  the  business  as  distin- 
guished from  the  plant  and  machinery.  The 
district  court  allowed  $2,500  as  damages 
which  may  result  from  the  change  of  loca- 
tion. This  was  based  upon  hypothesis  and 
speculation,  and  we  are  unable  to  find  any 
controlling  authority  to  support  the  award." 

Since  houses,  which  are  but  fixtures  to 


real  estate,  pass  to  condemner  (Kansas 
City  v.  Morse,  105  Mo.  loc.  ctt,  5J9,  16  S. 
W.  893),  and  since  trade  fixtures,  under  the 
'vendor  and  vendee  rule,  would  pass  to  the 
buyer,  they  pass  here  to  the  condemner,  and 
it  must  pay  for  them.  Respondent,  absent 
an  election  on  its  part  and  consent  of  the 
city  to  that  end,  could  not  take  fixtures 
which  the  city  had  condemned,  nor  obtain 
as  damages  pay  for  moving  property  which 
by  condemnation  became  that  of  the  city. 
Ibid.  Springfield  Southwestern  R.  Co.  v. 
Schweitzer,  173  Mo.  App.  650,  158  S.  W. 
1058. 

It  follows  from  all  this  that  respondent 
was  entitled  to  be  paid  the  reasonable  mar- 
ket value  of  its  fixtures  (contradistinguished 
from  mere  goods  and  chattels)  which  were 
contained  in,  and  affixed  to,  the  leased  prem- 
ises condemned.  But  the  apparent  present 
status  of  the  instant  case  causes  us  to  fur- 
ther rule  that,  if  appellant  does  not  want 
these  fixtures,  and  respondent  elects,  or 
has  elected,  to  take  them  (or,  as  seems 
probable,  has  already  taken  them),  then 
damages  which  appellant  •will  be  held  to 
pay  as  such  value  of  them  should  be  re- 
couped to  the  extent  of  their  reasonable 
market  value,  as  they  stood  in  their  old 
location,  when  confronted,  however,  as  di- 
minishing such  value,  by  the  necessity  of 
immediately  tearing  them  out  and  reinstall- 
ing them  elsewhere. 

Upon  the  other  phases  of  the  case,  and 
to  the  extent  last  discussed  upon  the  latter 
one,  we  are  of  the  opinion  that  the  court 
erred,  and  that  for  such  error  this  case 
must  be  reversed  and  remanded,  to  be  re- 
tried in  such  wise  as  is  not  inconsistent 
with  the  views  herein  expressed.  Let  this 
be  done. 

All  concur. 

Petitions  for  rehearing  and  to  transfer 
to  the  court  in  banc  denied  February  14, 
1916. 


Aimotetion — Injury  to,  or  expense  of  removing,  personalty,  as  an  element 
of  damage  for  taking  real  estate. 


This  annotation  is  supplementary  to 
the  note  to  Blincoe  v.  Choctaw,  0.  &  W. 
E.  Co.  4  L.R.A.(N.S.)  890. 

As  to  the  right  to  compensation  for 
fixtures  in  a  building  taken,  see  note  to 
Jackson  v.  State,  L.R.A.1915D,  492. 

For  loss  of  profits  from  suspension  of 
business  while  moving,  as  an  element  of 
'damage  in  eminent  domain,  see  note  to 
Pitzhugh  V.  Chesapeake  &  0.  B.  Co.  17 
L.R.A.(N.S.)  124. 
L.R.A.1916D. 


Among  the  later  decisions,  it  has  been 
held,  in  accord  with  the  general  rule  as 
stated  in  the  earlier  note,  that  deprecia- 
tion in  the  value  of  personal  property  lo- 
cated on  real  estate  taken  for  a  public 
purpose,  due  to  the  taking,  or  the  cost  of 
removing  it  therefrom,  cannot  be  con- 
sidered in  estimating  the  compensation 
to  be  paid.  Kansas  City  Southern  R.  Co. 
V.  Anderson  (1908)  88  Ark.  129,  113  S. 
W.  1030,  16  Ann.  Cas.  784;  and  see  St. 
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Louis  v.  St.  Louis,  L  M.  &  S.  B.  Co. 
ante,  713.  ' 

At  least,  the  cost  of  removing  per- 
sonal property  from  premises  condemned 
for  a  public  use  is  not  a  distinct  ele- 
ment of  the  compensation  payable.  St. 
Louis,  K  &  N.  W.  B.  Co.  v.  Knapp- 
Stout  &  Co.  Co.  (1900)  160  Mo.  396,  61 
S.  W.  300;  Central  P.  B.  Co.  v.  Pearson 
(1868)  35  CaL  247;  Be  New  York,  W. 
S.  &  B.  B.  Co.  (1885)  35  Hun  (N.  T.) 
633. 

And,  as  stated  in  St.  Louis,  K.  &  N.  W. 
E.  Co.  V.  Knapp-Stout  &  Co.  Co.  (Mo.) 
supra,  "damage  to  personal  property  or 
the  expense  of  removing  it  are  not  to  be 
estimated  as  distinct  elements  of  dam- 
ages," upon  the  condemnation  of  land 
for  a  railroad  right  of  way. 

So,  a  tenant  of  property  taken  under 
condemnation  proceeding^,  with  a  lease 
three  years  yet  to  run,  cannot  recover 
compensation  for  the  cost  of  removing 
his  personal  property  from  the  con- 
demned premises  to  a  new  location. 
"The  reasons  "for  not  allowing  this 
damage  are  (1)  that  the  tenant  would 
have  to  move  anyhow,  and  this  is  one  of 
the  encumbrances  attaching  to  the  act  of 
placing  personal  property  on  leased 
premises;  (2)  it  is  not  within  the  lan- 
guage of  the  Constitution, — that  the  ex- 
pense of  moving  it  is  neither  a  taking 
nor  a  damaging  of  the  property;  and  (3) 
that  a  verdict  would  necessarily  be  based 
upon  conjecture,  as  one  tenant  might  lo- 
cate his  personal  property  within  a  few 
feet  or  a  few  yards  or  a  few  blocks  of 
the  place  from  which  it  is  removed;  an- 
other might  move  it  a  mile  distant  (as 
in  this  case),  and  another  might  go 
still  farther.  •  The  cost  of  removal  would 
apparently  differ  greatly.  As  our  su- 
preme court  has  ruled  in  no  uncertain 
terms  that  the  expense  of  removing  per- 
sonal property  from  condemned  premises 
cannot  be  recovered  by  the  owner  of 
such  personal  property,  it  is  our  plain 
duty  to  follow  that  ruling."  Spring- 
field Southwestern  B.  Co.  v.  Schweit- 
zer (1913)  173  Mo.  App.  650,  158  S. 
W.  1058. 

And  a  tenant  of  real  estate  taken  unr 
der  the  right  of  eminent  domain,  whose 
lease  expired  shortly  after  the  time  when 
he  was  compelled  to  leave  the  premises 
by  reason  of  the  taking  thereof,  is  not 
entitled  to  recover,  as  an  element  of  dam- 
ages caused  by  the  taking,  the  expenses 
of  removing  his  property  to  a  new  place 
of  business,  as  he  "would  have  had  to 
leave  the  premises  [upon  the  expiration 
of  the  lease]  and  could  have  recovered 
nothing  for  being  forced  to  do  so." 
L.R.A.1916D. 


Emery  v.  Boston  Terminal  Co.    (1901) 
178  Mass.  172,  86  Am.  St.  Bep.  473,  5» 

N.  E.  763. 

But  in  Springfield  Southwestern  B. 
Co.  V.  Schweitzer  (Mo.)  supra,  it  was 
held  that  a  tenant  of  condemned  real  es- 
tate is  entitled  to  recover  for  the  dam- 
ages sustained  by  his  personal  property 
in  moving,  from  breakage  and  deteriora- 
tion. The  court  said:  "It  became  nec- 
essary for  the  tenant  to  remove  the  ma- 
chinery and  property,  and  if  it  could  not 
be  moved  without  being  damaged  the 
tenant  should  be  paid  for  such  damage 
as  ensued,  because  it  is  expressly  pro- 
vided by  our  Constitution  that  property 
shall  not  be  taken  or  damaged  without 
just  compensation." 

Li  James  McMillin  Printing  Co.  v. 
Pittsburg,  C.  &  W.  E.  Co.  (1907)  216  Pa. 
504,  65  Atl.  1091,  which  was  an  action 
against  a  railroad  company  by  a  sub- 
tenant of  property  taken  by  it  in  the 
construction  of  its  road,  to  recover  the 
loss  sustained  by  the  taking,  which  ac- 
tion had  been  tried  by  both  sides  on  the 
theory  that  there  could  be  a  recovery  of 
the  reasonable  cost  of  removing  the 
plaintiff's  personal  property  from  the 
premises  taken,  in  addition  to  the  value 
of  the  lease, — the  defendant  itself  hav- 
ing requested  an  instruction  that,  there 
being  no  evidence  of  the  value  of  the  un- 
expired term  of  the  lease,  the  measure  of 
damages  was  the  actual  amount  shown  to 
have  been  expended  in  the  removal  of 
the  property,  and  that  the  verdict  should 
be  limited  to  that  amount, — the  court, 
holding  that,  under  these  circumstances, 
the  defendant  could  not,  on  appeal,  com- 
plain of  the  fact  that  the  cost  of  remov- 
ing the  personalty  was  submitted  as  a 
distinct  item  for  which  there  could  be  a 
recovery,  and  not  merely  as  evidence  of 
the  value  of  the  right  of  which  the  plain- 
tiff was  deprived,  said:  "Market  value 
is  an  unsatisfactory  test  of  the  value  to 
a  tenant  of  a  leasehold  interest.  It  is 
really  no  test  at  all,  because  a  lease  rare- 
ly has  any  market  value.  Qenerally  it  is 
not  assignable  at  the  will  of  the  tenant, 
and  he  pays  in  rent  all  that  the  right  of 
occupation  is  worth.  The  right  of  which 
he  is  deprived,  and  for  which  he  is  enti- 
tled to  full  compensation,  is  the  right  to 
remain  in  undisturbed  possession  to  the 
end  of  the  term.  The  loss  resulting 
from  the  deprivation  of  this  right  is 
what  he  is  entitled  to  recover.  The 
value  of  the  right  he  is  forced  to  sell  can- 
not ordinarily  be  measured  by  its  market 
price,  for  there  is  no  market  for  it;  nor 
can  it  always  be  measured  by  the  dif- 
ference between  the  rent  reserved  and 
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the  rental  value  if  the  lease  should 
be  a  favorable  one.  If,  as  was  the  case 
here,  a  tenant  engaged  in  a  business 
requiring  the  use  of  heavy  machinery 
and  appliances  should  secure  a  new 
place  equally  well  adapted  to  his  busi- 
ness and  at  the  same  rent,  he  would 
still  be  at  the  expense  of  removal  and  at 
a  loss  because  of  the  stoppage  of  his 
business.  These  are  matters  to  be  con- 
sidered in  connection  with  others,  not  as 
substantive  elements  of  damage,  but  as 
tending  to  prove  the  value  of  the  lease- 
hold interest." 

And  in  North  Coast  R.  Co.  v.  Kraft 
Co.  (1911)  63  Wash.  250,  115  Pac.  97, 
which  was  an  action  by  a  public  service 
corporation  against  the  lessee  of  a  build- 
ing which  it  had  purchased  for  railroad 
purposes,  to  condemn  the  leasehold  in- 
terest, it  was  held  that  evidence  showing 
the  expense  of  moving  the  lessee's  per- 
sonal property  to  a  new  place  of  busi- 
ness, and  the  damages  to  the  same  result- 
ing from  the  removal,  "was  admissible, 
not  as  a  basis  for  a  specific  claim,  but  as 
showing  the  value  of  the  unexpired 
term;"  the  court  further  saying: 
"'Damages,'  in  law,  means  an  adequate 
compensation  for  the  loss  suffered  or  the 
injury  sustained!  The  rule  itself  is  well 
settled  and  simple  of  statement,  but  its 
application  is  often  attended  with  dif- 
ficulty on  account  of  the  great  diversity 
of  circumstances  surrounding  different 
eases  where  the  principle  is  sought  to  be 
applied.  As  was  said  in  Seattle  &  M.  R. 
Co.  V.  Scheike  (1892)  3  Wash.  625,  29 
Pac.  217,  30  Pac.  503:  'It  is  difficult,  if 
not  impossible,  to  lay  down  a  rule  of  uni- 
versal application  as  to  what  may  be  con- 
sidered as  elements  of  damage,  as  the 
equities  of  the  parties  must  more  or  less 
depend  upon  the  particular  facts  and 
circumstances  of  each  case.'  This  is 
particularly  true  as  applied  to  a  lease- 
hold which  may  have  no  market  value  in 
excess  of  the  rent  reserved.  The  ap- 
pellant is  entitled  to  be  paid  the  value 
of  the  unexpired  term.  The  items  under 
consideration  are  but  constituent  ele- 
ments of  that  value.  In  principle,  and 
according  to  what  we  consider  the  better 
authority,  they  are  not  recoverable  as 
something  apart  from  the  leasehold  in- 
terest. They  form  an  essential  part  of 
its  value." 

Under  a  constitutional  provision  for- 
bidding the  legislature  to  enact  any  law 
"whereby  property  shall  be  taken  or 
damaged  for  public  uses  without  just 
compensation,"  and  a  statutory  provision 
in  accordance  therewith,  that  in  condem- 
nation proceedings  commissioners  must 
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be  appointed  "to  ascertain  what  will  be 
a  just  compensation  for  the  land  or  other 
property,  or  for  the  interest  or  estate 
therein,  proposed  to  be  condemned  for 
its  uses,  and  to  award  the  damages,  if 
any,  resulting  to  the  adjacent  or  other 
property  of  the  owner,  or  to  the  property 
of  any  other  person,"  etc., — it  has  been 
held  that  the  expense  to  the  tenant  of 
land  used  for  the  storage  of  lumber,  of 
#hich  land  a  strip  had  been  taken  for 
widening  a  street,  of  removing  the  lum- 
ber piled  upon  the  strip  taken,  and  of 
removing  and  replacing  his  fences, 
should  be  allowed  as  an  element  of  his 
just  compensation.  Richmond  v.  Wil- 
Uams  (1913)  114  Va.  698,  77  S.  E.  492. 

Similarly,  in  St.  Louis,  V.  &  T.  H.  R. 
Co.  V.  Capps  (1872)  67  IlL  607,  which 
was  an  action  on  the  ease  for  damages 
for  the  construction  of  a  railroad  in  a 
public  street  in  front  of  the  plaintiff's 
place  of  business,  under  a  city  ordinance 
requiring  the  railroad  company  to  pay 
for  "aU  damages  that  may  accrue  to  the 
property  owners  on  said  Main  street  by 
reason  of  the  construction  of  said  rail- 
road," the  court  said:  "Appellee  is  en- 
titled to  damages  for  interruption  to 
his  business  during  such  time  as  would 
have  been  necessarily  employed  in  ac- 
commodating himself  to  another  place  of 
business  equally  eligible,  and  his  removal 
thereto.  .  .  .  The  necessary  reason- 
able expenses  attending  the  removal  will 
be  an  element  of  damage.  It  cannot  be 
permitted  appellee  to  remain  in  that  lo- 
cality transacting  business  at  a  loss,  in 
order  to  make  appellants  chargeable 
therefor  in  the  shape  of  damages." 

And  in  Chicago,  M.  &  St.  P.  R.  Co.  ▼. 
Hock  (1886)  118  HI  587,  9  N.  E.  205, 
which  was  a  condemnation  proceeding, 
the  court  said:  "The  inconvenience  and 
cost  of  removal  of  the  business  from  the 
premises  condemned  are  mentioned  as 
elements  of  damages  proper  for  consid- 
eration. This,  however,  is  in  harmony 
with  the  ruling  in  St.  Louis,  V.  &  T.  H. 
R.  Co.  V.  Capps  (HI.)  supra." 

In  Re  Briggs  Ave.  (1909)  196  N.  Y. 
255,  36  L.R.I.  (N.S.)  273,  89  N.  E.  814, 
17  Ann.  Cas.  1032,  which  was  an  appeal 
in  a  proceeding  for  the  opening  and  wid- 
ening of  a  street,  in  which  the  appellant 
sought  to  recover  the  value  of  a  building 
which  the  city  had  previously  taken  and 
paid  for  in  another  street  opening  pro- 
ceeding, and  which  he  had  purchased  at 
auction  and  moved,  in  bad  faith,  onto 
the  land  sought  to  be  acquired  by  the 
city  in  this  proceeding, — the  appellant 
having  been  awarded,  for  the  building, 
only  the  amount  iirhich  it  would  cost 
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him  to  move  it  off  the  strip  of  land  taken 
in  this  proceeding,  together  with  all 
other  expenses  incidental  to  the  moving, 
— the  court,  holding  that  the  appellant 
could  not  recover  the  value  of  the 
building,  because,  under  the  circum- 
stances, it  retained  its  character  as 
personal  property,  said:  "The  munici- 
pality in  this  case  does  not  seek  to 
condemn  the  building  except  as  it  is  a 
part  of  the  real  property  necessary  to  bg 
taken  by  it.  As  personal  property  the 
owner  can  remove  it  from  the  premises. 
Just  compensation  to  the  owner  of  the 
lands  taken  does  not  require  that  such 
building  so  moved  upon  such  lands  shall 
be  used  to  enhance  the  damages  to  be 


paid  to  him.  Such  a  building  so  planted 
should  be  treated  as  personal  property 
and  the  damages  awarded  accordingly. 
The  appellant  should  not  complain  of 
the  award  made  to  him  by  the  commis- 
sioners." 

It  will  be  noted,  however,  that  the 
award  in  this  case  was  not  based  upon  a 
right  to  recover  the  expense  of  removal, 
but  was  merely  the  just  compensation 
required  by  statute  for  the  property 
taken,  which  compensation,  under  the 
circumstances  of  this  case,  was  fixed  at 
the  cost  of  removing  the  building,  that 
cost  being  less  than  the  market  value  of 
the  building  as  real  estate.       A.  C.  W. 
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B.  F.  DAVIS,  Plff.  in  Err., 

V. 

P.  A.  JANEWAY,  Admr.,  etc.,  of  W.  H. 
Jacobs,  Deceased,  et  al. 

(—  Okla.  — ,  155  Pac.  241.) 

Contract  — to  move  postoffioe  ^  validity. 

Plaintiffg  grantor  and  defendant's  as- 
signor entered  into  a  written  contract.  The 
object  Bought  was  to  move  the  postoffice 
from  one  location  to  another  (lot  11,  block 
11),  and  to  maintain  or  cause  it  to  be 
maintained  at  the  latter  place  for  five  years, 
and  to  accomplish  the  object  defendant  D.'s 
assignor,  M.,  was  to  use  his  influence,  and 
such  influence  as  he  could  bring  to  bear 
upon  the  Department,  to  procure  the  re- 
moval, and  in  payment  therefor  the  plain- 
tiff J.'a  grantor,  R.,  was  to  pay  $5  per 
month  for  five  years.  A  lien  was  given  by 
R.  on  lot  14,  block  11,  to  secure  the  pay- 
ment. Held:  (a)  That  plaintiff's  petition 
to  cancel  the  lien  contract,  showing  the 
above  state  of  facts,  did  not  state  a  cause 
of  action,  and  the  court  erred  in  overruling 
the  demurrer  thereto,  (b)  That  the  con- 
tract was  void  as  against  public  policy  and 
good  morals,  (c)  Uliat  the  plaintiff  took 
the  land  encumbered  with  the  apparent  lien 
with  full  knowledge  of  all  that  has  trans- 
pired, and,  having  declared  on  the  contract, 
was  in  pari  delicto  with  the  defendant,  and 
it  was  the  duty  of  the  court  to  have  sus- 
tained the  demurrer  and  dismissed  the  peti- 
tion without  further  relief  to  either  party. 
For  other  cases,  see  Contracts,  III.  o,  4j 

III.  g,  2,  in  Dig.  l-5ft  H.  8. 

(January  1,  1916.) 

Headnote  by  Watts,  C. 

Note.  —  For   contract  as  to   location   of 
public   buildings,  see  annotation   following 
this  case,  post,  727. 
L.R.A.1916D. 


ERROR  to  the  District  Court  for  WashiU 
County  to  review  a  judgment  overrul- 
ing a  demurrer  to  a  petition  filed  for  the 
cancelation  of  a  lien  contract  and  for  the 
quieting  of  plaintiff's  title  to  certain  real 
estate  as  against  any  claims  of  defendants. 
Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  A.  £.  Pearson,  for  plaintiff  in  er- 
ror: 

Tlie  presumption  is  always  in  favor  of 
assuming  that  people  enter  into  contracts 
for  legitimate  purposes,  and  legitimate  pur- 
poses only.  And  to  assume  the  contract 
which  is  sued  on  in  this  case  was  entered 
into  for  unlawful  purposes,  for  the  purpose 
of  accomplishing  an  end  that  was  against 
public  policy,  is  entirely  out  of  harmony 
with  the  law. 

Kling  v.  Fries,  33  Mich.  276;  Curtb  v. 
Gokey;  68  N.  Y.  300;  Lorillard  v.  Clyde,  8« 
N.  Y.  384;  2  Elliott,  Contr.  8  660;  Feam- 
Icy  V.  De  Mainville,  5  Colo.  App.  441,  39 
Pac.  73;   Bryan  v.  Dyer,  28  111.  188. 

If  said  contract  is  contrary  to  public 
policy,  plaintiff  is  not  entitled  to  the  relief 
asked  for  in  his  petition. 

9  Cyc.  546;  Holman  v.  Johnson,  Cowp 
pt.  I,  p.  341;  Edwards  v.  Randle,  63  Ark. 
318,  36  L.R.A.  174,  58  Am.  St.  Rep.  lOS, 
38  S.  W.  343;  Cohn  v.  Heimbauch,  86  Wis. 
176,  56  N.  W.  638;  St.  Louis,  J.  &  C.  R. 
Co.  V.  Mathers,  71  111.  692,  22  Am.  Rep. 
122. 

Messrs.  Massingale  A  Duff,  for  defend- 
ants in  error: 

The  contract,  a  copy  of  which  is  identi- 
fied as  exhibit  "A"  to  the  plaintiff's  peti- 
tion in  the  trial  court,  is  void  as  against 
public  policy. 

Hare  v.  Phaup,  23  Okla.  575,  138  Am. 
St.  Rep.  852,  101  Pac.  1050;  Woodman  v. 
Innes,  47  Kan.  26,  27  Am.  St.  Rep.  274,  27 
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Pac.  126;  Molaeek  t.  White,  31  Okla.  693, 
122  Pac  523;  Enid  Riglit  of  Way  &  Xown- 
•ite  Co.  V.  Lile,  16  Okla.  317,.  82  Pac.  810; 
Elkhart  County  Lodge  y.  Crary,  98  Ind. 
238,  49  An.  Rep.  740;  Filson  t,  Himes,  6 
Pa.  452,  47  Am.  Dec.  422;  Megujre  v.  Cor- 
wine,  101  U.  S.  108,  25  L.  ed.  809;  Provi- 
dence Tool  Co.  V.  Norri»,  2  Wall.  46,  17  L. 
ed.   868. 

Plaintiff  is  absolutely  innocent  of  any 
wrongdoing,  and  his  administrator  is  in  a 
position  to  assail  the  invalidity  of  this  cpn- 
tract. 

6   R.  C.  L.,  p.  215. 

Waits,  C,  filed  the  following  opinion: 

W.  H.  Jacobs,  defendant  in  error,  plain- 
tiiT  below,  sued  B.  F.  Davis  and  W.  A. 
McAtee  in  district  court,  Washita  county. 
Jacobs  died  pending  litigation,  and  the 
ease  has  been  revived  in  the  name  of  P.  A. 
Janeway,  administrator,  and  W.  A.  McAtee. 
Defendant  Davis  filed  a  general  demurrer 
to  the  petition,  which  was  overruled.  He 
declined  to  plead  further,  gave  notice,  and 
appeals.     The  petition  charges: 

"Comes  W.  H.  Jacobs,  the  plaintiff  here- 
in, and  for  cause  of  action  against  said 
defendants  states: 

"That  he  is  the  owner  and  is  in  possession 
of  lot  14  in  block  11  in  the  town  of  Sen- 
tinel, in  Washita  county,  Oklahoma;  that 
said  defendants  claim  some  interest  in  said 
property  adverse  to  this  plaintiff;  that  as 
near  as  plaintiff  is  able  to  state,  the  nature 
of  their  claim  is  as  follows:  That  on  the 
19th  day  of  August,  1010,  one  0.  T.  Reese, 
who  was  on  said  day  the  owner  of  said  lot, 
and  who  has  since  conveyed  the  same  to  this 
plaintiff  by  warranty  deed,  entered  into  a 
contract  with  defendant  W,  A.  McAtee, 
said  contract  purporting  to  grant  a  lien 
upon  said  lot  for  the  sum  of  $300,  payable 
at  the  rate  of  $6  per  month;  that  said  in- 
strument waa  acknowledged  and  filed  for 
record,  and  was  recorded  in  the  office  of 
the  register  of  deeds  of  Washita  county, 
Oklahoma,  on  the  10th  day  of  September, 
1910,  at  page  632  of  Book  6  of  Miscellaneous 
Records  of  said  office.  A  copy  of  said  in- 
strument, with  the  indorsements  thereon,  is 
hereto  attached,  marked  for  identification 
Exhibit  A,  and  made  a  part  of  this  peti- 
tion. 

"That  the  sole  and  cmly  consideration  for 
said  contract  was  the  undertaking  on  the 
part  of  the  said  McAtee  to  procure  the 
removal  of  the  United  States  postoflice  in 
Sentinel,  Oklahoma,  from  the  location 
where  it  then  existed  to  lot  11  in  block  11 
in  Sentinel,  Oklahoma,  and  the  further 
agreement  that  said  McAtee  would  main- 
tain or  cause  said  postoffice  to  be  main- 
tained on  the  said  lot  11  in  block  11  in  said 
L.R.A.1916D. 


town  for  said  period  of  five  years  described 
in  said  contract.  Said  A^cAtee  was  to  and 
did  use  his  influence,  and  such  influence  as 
he  could ,  bring  to  bear  upon  the  Depart- 
ment of  the  Interior  of  the  United  States,  to 
procure  the  removal  of  said  postolllce  to 
said  location,  all  of  which  was  against 
public  policy  and  illegal,  and  said  contract 
based  upon  said  consideration  is  also  void 
and  against  public  policy,  and  is  illegal  and 
unenforceable.  Defendant  B.  F.  Davis 
claims  to  have  some  interest  in  said  con- 
tract or  to  be  the  owner  by  assignment, 
and  this  plaintiff  makes  him  a  party  to  this 
suit  in  order  that  he  may  set.  forth  such 
interest  as  he  may  claim,  and  in  order  that 
the  court  may  adjudicate  and  determine  the 
validity  of  said  contract. 

"That  said  contract  constitutes  a  cloud 
upon  the  title  to  this  plaintiff's  property, 
and  should  be  canceled  and  held  for  naught, 
and  plaintiff's  title  quieted  as  against  the 
same  for  the  reason  that  said  contract  is 
wholly  void;  that  plaintiff  has  no  adequate 
remedy  at  law," — praying  cancelation  of  the 
contract,  that  his  title  be  quieted,  and  for 
costs. 

Exhibit  A  is  the  written  contract  between 
McAtee  and  0.  T.  Reese,  and  is  as  follows: 

Sentinel,  Oklahoma,  August  1,  1910. 

Made  this  1st  day  of  August,  1910,  be- 
tween C.  T.  Reese,  of  the  first  part,  and  W. 
A.  McAtee  or  order,  party  of  the  second 
part,  witnesseth:  -  That  the  said  party  of 
the  first  part  agrees  tO'  pay  to  the  said 
second  party  or  order  the  sum  of  five  dollars 
( $5 )  per  month  for  value  received  beginning 
August  1,  1910,  and  continuing  for  five 
years  from  the  date  of  beginning.  It  is 
further  agreed  and  fully  understood  that 
this  agreement  and  contract  shall  be  a  lien 
on  the  following  realty  in  Sentinel,  Washita 
county,  Oklahoma ;  .  All  of  lot  fourteen  ( 14 ) 
in  block  eleven  (11)  in  Sentinel,  Washita 
county,  Oklahoma.  It  is  further  agreed  and 
fully  understood  that  in  the  event  the  gov- 
ernment removes  the  Sentinel  postoffice 
from  lot  eleven  in  block  eleven.  Sentinel, 
Oklahoma,  that  this  contract  shall  be  null 
and  void.  It  is  mutually  agreed  and  under- 
stood that  the  covenants  and  agreements 
herein  contained  shall  be  obligatory  upon 
our  heirs,  executors,  administrators,  and  as- 
signs of  the  said  first  party  and  the  said 
second  party. 

In  witness  whereof  the  first  parties  of 
the  contract  have  hereunto  set  their  respec- 
tive hands  this  19th  day  of  August,  a.  d., 
1910. 

C.  T.  Reese. 

Counsel  for  defendants  in  his  brief  says. 
lot  11,  block  11,  at  the  time  mentioned  ini 


Digitized  by 


Google 


724 


OKLAHOMA  SUPREME  COURT. 


the  petition  and  contract,  belonged  to 
Beese,  and  subsequently  was  conveyed  to 
defendant  Davis. 

The  question  for  decision  is:  Does  the 
petition  state  a  cause  of  action?  This 
proposition  depends  on  whether:  First,  the 
contract  viewed  in  the  light  of  the  petition 
is  void;  second,  if  void  between  the  makers, 
are  the  assignee  of  the  postoffice  contract 
and  grantee  of  lot  14,  block  11,  in  pari 
delicto? 

Snyder's  Comp.  Laws  1909  provide; 

"Section  1077.  .  .  .  The  considera- 
tion of  a  contract  must  be  lawful  within 
the  meaning  of  §  1123." 

"Section  1123.  What  is  Unlawful.— That 
is  not  lawful  which  is:  1.  Contrary  to  an 
express  provision  of  law.  2.  Contrary  to 
the  policy  of  express  law,  though  not  ex- 
pressly prohibited;  or,  3.  Otherwise  con- 
trary to  good  morals." 

In  Pom.  Eq.  Jur.,  vol.  2  (3d  ed.),  we  find: 

"Section  935^  Contracts  affecting  public 
relations. — Contracts  made  for  the  purpose 
of  unduly  controlling  or  affecting  official 
conduct,  or  the  exercise  of  legislative,  ad- 
ministrative, and  judicial  functions,  are 
plainly  opposed  to  public  policy.  They 
strike  at  the  very  foundations  of  govern- 
ment, and  tend  to  destroy  that  confidence 
in  the  integrity  and  discretion  of  public 
official  action  which  is  essential  to  the 
preservation  of  civilized  society.  The  prin- 
ciple is  universal,  and  is  applied  without 
any  reference  to  the  mere  outward  form 
and  alleged  purpose  of  the  transaction.  If 
a  contract  does  unduly  interfere  with  gov- 
ernmental functions,  or  with  the  relations 
of  the  citizen  towards  his  own  government 
in  any  of  its  departments,  whether  the  in- 
terference be  direct  or  indirect,  such  agree- 
ment is  illegal,  whatever  form  it  may  have 
assumed.    .    .    . 

"Contracts  interfering  with  executive 
proceedings: — These  are  subject  to  the  same 
general  rules  which  apply  to  similar  agree- 
ments concerning  legislation.  AH  agree- 
ments, whether  made  with  officials  or  with 
third  persons,  which  directly  or  indirectly 
control  or  interfere  with  the  due  exercise 
of  executive  and  administrative  functions 
as  prescribed  or  regulated  by  law,  are  clear- 
ly ill^al." 

In  Houlton  ▼.  Nichol,  93  Wis.  393,  33 
L.R.A.  166,  57  Am.  St.  Rep.  928,  67  N.  W. 
715,  it  is  said:  "All  agreements  which  tend 
to  introduce  personal  infiuence  and  solicita- 
tion as  elements  in  procuring  and  influencing 
legislative  action  or  action  by  any  depart- 
ment of  the  government  are  contrary  to 
sound  morals,  lead  to  inefficiency  in  the 
public  service,  and  come  under  the  con- 
demnation of  the  rule  here  under  considera- 
tion." 
L.R.A.1916D. 


In  6  R.  C.  L.  %  152,  p.  747,  it  is  said: 
"Moreover,  it  has  been  said  that  any  con- 
tract made  for  the  purpose  of  securing  the- 
location  of  a  public  office,  such  as  a  post- 
office,  in  any  certain  part  of  a  city  or  else- 
where, or  which  prevents,  or  tends  to  pre- 
vent, the  change  or  removal  of  such  office, 
when  the  necessities  of  business  or  the  in- 
terest of  the  public  demands  such  change 
or  removal,  is  opposed  to  public  policy,  and 
void,  as  tending  to  the  injury  of  the  public 
service,  and  as  subordinating  the  public 
welfare  to  individual  convenience  or  gain. 
It  is  true  that  there  is  some  authority  for 
the  view  that  where  it  does  not  appear  that 
improper  means  were  adopted  or  personal 
influence  used,  a  contract  relating  to  the 
location  of  a  public  building  may  be  upheld 
notwithstanding  the  fact  that  it  is  Suscep- 
tible of  the  interpretation  that  personal  in- 
fiuence was  to  be  used.  But  in  reaching 
this  conclusion  there  has  evidently  been  a, 
failure  to  take  into  consideration  the  rule 
approved  by  the  weight  of  judicial  opinion 
that  contracts  of  this  character  are  not  void 
because  of  the  conclusion  that  corruption 
and  wrongdoing  and  undue  influence  would 
be  the  certain  result  thereof,  but  on  account 
of  the  recognition  of  the  corrupting  ten- 
dencies of  such  contracts." 

In  Elkhart  County  Lodge  v.  Crary,  9S 
Ind.  238,  49  Am.  Rep.  746,  we  find  a'  case 
in  principle  very  much  like  the  one  at  bar. 
The  syllabus  is  as  follows:  "Contracts — 
public  policy— constructive  fraud. — An  own- 
er of  adjacent  property  entered  into  a  com- 
bination with  others  and  agreed  with  the 
owners  of  a  building  in  a  city,  if  they  would 
offer  their  building  to  the  government  for  a 
nominal  rent,  to  be  used  as  a  postoffice  for 
ten  years,  and  use  their  personal  influence 
and  'proper  persuasion'  to  secure  its  ac- 
ceptance, the  former  would,  in  ca«e  of  suc- 
cess, pay  the  latter  a  certain  sum  annually 
for  ten  years.  The  location  was  chosen 
and  leased  accordingly,  one  of  the  owners 
of  the  building,  who  was  a  personal  friend 
of  the  Postmaster  General,  having  truth- 
fully represented  to  him  that  the  location 
was  suitable;  and  their  notes  were  given 
for  tiie  annual  instalments.  Held,  that  the 
consideration  of  the  notes  was  illegal;  the- 
agreement  being  against  public  policy,  and 
therefore  void." 

In  commenting  upon  the  moral  tendency 
of  such  a  contract,  the  court  said: 

"The  material  deduction  of  fact  from 
these  subsidiary  facts  is  that  the  parties- 
formed  a  combination  for  the  purpose  of 
securing  the  location  of  a  public  office,  and 
as  part  of  the  plan  the  appellants  under- 
took that  certain  individuals  of  their  num- 
ber should  use  their  influence  with  the  gov- 
ernment officers  to  ^ect  the  purpose  of  tb* 
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oombiiuition,  and  that  the  agreement  to  pay 
for  such  services  was  contingent  upon  the 
success  of  the  scheme.  It  has  long  been 
«stabliahe<l  that  a  contract  against  public 
policy  will  not  be  enforced.  This  principle 
is  firmly  &:ced  and  has  often  been  applied 
to  contracts.  There  can  therefore  be  no 
doubt  as  to  the  existence  of  the  rule.  The 
only  question  is  as  to  its  applicability  to 
the  facts  of  this  case.  Where  the  general 
public  has  an  interest  in  the  location  of 
an  office,  a  railroad  station,  or  the  like,  a 
contract  to  secure  its  location  at  a  particu- 
lar place  is  held  to  be  against  public  policy, 
and  not  enforceable.    .    .    . 

"There  are  many  phases  of  injury  to  the 
public  service,  and  we  do  not  deem  it  neces- 
sary to  examine  the  cases  upon  the  sub- 
ject, for  we  think  it  quite  clear  that  a 
contract  which  is  made  for  the  purpose  of 
securing  the  location  of  an  important  office 
connected  with  the  public  service,  for  indi- 
vidual benefit,  rather  than  for  the  public 
(ood,  tends  to  the  injury  of  the  public  serv- 
ice. The  case  made  fay  the  evidence  falls 
fully  within  the  principle  that  contracts 
which  tend  to  improperly  influence  those 
engaged  in  the  public  service,  (^  which  tend 
to  subordinate  the  public  welfare  to  indi- 
vidual gain,  are  not  enforceable  in  any 
«ourt  of  justice.  Pollock,  Contr.  279;  An- 
son, Contr.  176;  1  Whart.  Contr.  §§  402- 
414,  inclusive.  A  wholesome  rule  of  law  is 
that  parties  should  not  be  permitted  to  make 
contracts  which  are  likely  to  set  private 
interests  in  opposition  to  public  duty  or  to 
the  public  welfare.     .    .    . 

''It  is  not  necessary  that  actual  fraud 
■hould  be  shown;  for  a  contract  which 
tends  to  the  injury  of  the  public  service  is 
void,  although  the  parties  entered  into  it 
honestly  and  proceeded  under  it  in  good 
faith.  The  courts  do  not  inquire  into  the 
motives  of  the  parties  in  the  particular  case 
to  ascertain  whether  they  were  corrupt  or 
not,  but  stop  when  it  is  ascertained  that 
the  contract  is  one  which  is  opposed  to  pub- 
lic policy.  Nor  is  it  necessary  to  show  that 
any  evil  was,  in  fact,  done  by  or  through 
the  contract.  The  purpose  of  the  rule  is 
to  prevent  persons  from  assuming  a  posi- 
tion where  selAsh  motives  may  impel  them 
to  sacrifice  the  public  good  to  private  bene- 
fit. An  English  author  says:  'But  an 
agreement  which  has  an  apparent  tendency 
that  way,  though  an  intention  to  use  un- 
lawful means  be  not  admitted,  or  even  be 
nominally  disclaimed,  will  equally  be  held 
▼oid.'  Pollock,  Contr.  286.  In  the  ease 
«f  Providence  Tool  Oo.  y.  Korris,  2  Wall. 
45,  17  L.  ed.  868,  the  court  said:  'All 
agreements  for  pecuniary  considerations  to 
control  the  business  operations  of  the  gov- 
ernment, or  the  reguUr  administratioa  «f 
L.B.A.1916D. 


justice,  or  the  appointments  to  public 
offices,  or  the  ordinary  course  of  legislation, 
are  void  as  against  public  policy,  without 
reference  to  the  question  whether  improper 
means  are  contemplated  or  used  in  their 
execution.  The  law  looks  to  the  general 
tendency  of  such  agreen^ents;  and  it  closes 
the  door  to  temptation,  by  refusing  them 
recognition  in  any  of  the  courts  of  the 
country.'    .    .    , 

"The  contract  before  us  has  two  infirmi- 
ties,— one  of  an  agreement  for  the  use  of 
personal  influence,  and  another  of  an  agree- 
ment for  compensation  dependent  upon  the 
contingency  of  success.  That  we  are  correct 
in  saying  that  the  agreement  is  dependent 
upon  a  contingency  is  shown  by  tiie  fact 
that  the  consideration  became  payable  only 
in  the  event  that  the  postoffice  was  located 
and    maintained    in    appellant's    building." 

We  have  quoted  extensively  from  the 
above  case,  because,  in  our  mind,  the  con- 
tract as  reflected  by  the  allegations  in  the 
petition  brings  it  clearly  within  the  rule 
therein  announced,  and  it  answers  most  all 
of  the  contentions  made  by  counsel. 

In  the  case  at  bar  the  object  sought  was 
to  move  the  postoffice  from  one  location  to 
another  (lot  II,  block  11),  and  to  maintain 
or  cause  it  to  be  maintained  at  the  latter 
place  for  five  years,  and  to  accomplish  the 
object  defendant  Davis's  assignor,  McAtee, 
was  to  use  his  influence,  and  such  influence 
as  he  could  bring  to  bear  upon  the  Depart- 
ment, to  procure  the  removal,  and  in  pay- 
ment therefor  Jacob's  grantor,  Reese,  was  to 
pay  $5  per  month  for  five  years,  with  a 
provision  that,  if  the  government  removed 
the  postoffice  from  the  place  last  mentioned, 
then  the  contract  to  become  null  and  void. 

We  think  the  cases  very  analogous.  In 
the  former,  one  was  to  toider  his  building 
for  a  nominal  rent  for  ten  years  and  use 
"personal  influence"  and  "proper  persua- 
sion" to  secure  an  acceptance,  and  in  case 
of  success  the  other  was  to  pay  $5  per 
mopth  for  the  term  of  years.  In  the  latter, 
one  was  to  procure  the  removal  of  and  main- 
tain in  his  own  building  a  postoffice,  and 
use  "his  own"  and  such  "influence"  as  he 
could  bring  to  bear  upon  the  Department-  to 
procure  the  removal,  and  in  the  event  of 
success  the  other  was  to  pay  $5  per  month 
for  five  years.  It  seems  to  us  for  all  prac- 
tical intention  and  purpose  the  contracts 
are  substantially  the  same.  This  class  of 
contracts  w«  think  void  a»  against  public 
policy  and  good  morals.  The  original 
parties  may  not  have  intended  to  do  any 
wrong,  and  the  removal  of  the  postoffice, 
no  doubt,  was  financially  a  benefit  to  them, 
but  a  great  injustice  may  have  been  per- 
petrated on  the  public  and  the  administra- 
tive department  of  the  government;  but  in 


Digitized  by 


Google 


726 


OKLAtiiOMA  SUPREME  iCOURT. 


such  cases  one  has  no  'ri^t  to  exchange 
his  "personal  influence,"  etc.,  for  a  consid- 
eration, and  agree  to  do  or  have  done  a  thing 
in  which  the  administrative  welfare  of  the 
public  is  concerned,  and,  when  the  quid 
pro  quo  is  thus,  a  court  of  equity  will  not 
pause  to  inquire.  Spence  t.  Harvey,  22  CaL 
337,  83  Am.  Dec.  69.  The  law  frowns  on 
such  dealings,  because  public  interest  is  not 
a  subject  of  barter  and  eaii,  and,  as  the 
law  views  it,  it  is  better  not  only  to  shun 
evil,  but  the  very  appearance  of  evil.  We 
do  not  mean,  however,  to  hold  that  in  no 
instance  can  a  valid  contract  be  made  com- 
pensating one  by  contribution  or  other 
valid  consideration  for  the  use  of  his  prop- 
erty when  let  to  the  postoffice  department 
for  a  minimum  rent,  but  where,  like  the 
case  at  bar,  the  trick  is  by  "influence,"  etc., 
the  court  will  supply  that  which  is  left  for 
inference  and  hold  the  contract  invalid. 

In  Hare  v.  Phaup,  23  Okla.  575,  138  Am. 
St.  Rep.  852,  101  Pac.  1050,  Dunn,  J.,  dis- 
tinguished the  cases  cited  therein  as  well  as 
herein,  Fearnley  v.  De  Mainville,  5  Colo. 
App.  441,  39  Pac.  73,  and  Bryan  v.  Dyer, 
28  III.  188,  and  discussed  and  refused  to 
follow  Beal  v.  Folhemus,  67  Mich.  130,  34 
N.  W.  532. 

In  Edwards  v.  Goldsboro,  141  N.  C.  60, 
53  8.  E.  652,  4  L.R.A.(K.S.)  589,  note,  8 
Ann.  Cas.  479,  most  of  the  cases  cited 
herein  and  many  others  are  coalited  and 
classified  and  for  sake  of  brevity  reference 
is  made  thereto. 

2.  Having  held  that  the  contract  was  void 
between  the  makers,  it  follows  that  such 
invalidity  continues  in  the  bands  of  the 
assignee.  But  counsel  for  defendant  says: 
Are  the  assignee  of  the  postoffice  contract 
and  grantee  of  lot  14  in  block  11  in  pari 
delicto?  In  this  case,  yes.  Plaintiff  took 
the  land  encumbered  with  the  apparent  Ilea, 
and  in  accordance  with  the  allegations  of 
his  petition  with  full  knowledge  of  all  that 
had  transpired,  and  it  is  therefore  a  privy 
in  this  sense.  Besides,  he  declared  in  his 
petition  on  the  contract.  If  a  court  of 
equity  in  such  instances  could  relieve  plain- 
tiff, it  could  as  easily  relieve  his  vendor. 
Unless  the  impurity  .  of  the  contract  con- 
taminates all  who  declare, and  take  under  it, 
the  purpose  of  the  law  fails,  and  in  such 
instances  one  in  pari  delicto  could  one 
minute  transgress  the  law  with  impunity, 
and  1&  the  next  convey  his  property  and  be 
forgiven,  a  complete  ruse  whereby  a  court 
of  equity  would  punish  one  and  help  the 
other.  Under  the  state  of  pleadings  and 
facts  we  think  the  sins  of  Reese  were  visited 
on  Jacobs.  Neither  party  was  entitled  to 
relief. 
L.R.A.1916D, 


In  9  Cyc.  546,  it  is  said:  "No  principle 
of  law  is  better  settled  than  that  a  party 
to  an  illegal  contract  cannot  come  into  a 
court  of  law 'and  ask  to  have  his  illegal 
objects  carried  out;  nor  can  he  set  up  a 
case  in  which  he  must  necessarily  disclose 
an  illegal  purpose  as  the  groundwork  of 
his  claim.  The  rule  is  e^ppressed  in  the 
maxims,  'Ex  dolo  malo  non  oritur  actio,' 
and  'In  pari  delicto  potior  est  conditio 
defcndentis.'  The  law,  in  short,  will  not 
aid  either  party  to  an  illegal  agreement;  it 
leaves  the  parties  where  it  finds  them. 
Therefore  neither  a  court  of  law  nor  a  court 
of  equity  will  aid  the  one  in  enforcing  it, 
or  give  damages  for  a  breach  of  it,  or  set 
it  aside  at  the  suit  of  the  other,  or,  when 
the  agreement  has  been  executed  in  whole 
or  in  part  by  the  payment  of  money  or  the 
transfer  of  other  property,  lend  its  aid  to 
recover  it  back."  ' 

See  also  Edwards  v.  Boyle,  37  Okla.  639, 
133  Pac.  233. 

In  Garrison  v.  Bums,  98  Ga.  762,  26  S. 
E.  471 :  "It  has  been  held  that  it  makes  no 
difference  whether  the  illegality  of  the 
transaction  is  made  to  appear  by  the  plain- 
tiff or  by  the  defendant.  See  Howell  v. 
Fountain,  3  Ga.  182,  46  Am.  Dec.  415,  where 
the  following  language  of  Lord  Mansfield, 
in  Holman  v.  Johnson,  Cowp.  Pt.  1,  p.  343, 
is  approved  as  a  correct  expression  of  the 
law  on  this  subject:  'If  from  the  plaintiff's 
own  statement,  or  otherwise,  the  cause  of 
action  appears  to  arise  ex  turpi  causa,  or 
from  the  transgression  of  a  positive  law  of 
this  country,  then  the  court  says  he  has  no 
right  to  be  assisted.'  In  this  connection 
consult  also  Bugg  v.  Towner,  41  Ga.  318; 
Heineman  v.  Newman,  55  Ga.  262,  21  Am. 
Rep.  279;  Tompkins  v.  Compton,  93  Ga. 
525,  21  S.  E.  79.  It  would  seem  that  the 
general  rule  deducible  from  all  the  authori- 
ties is  &s  stated  in  Clark,  Contr.  491,  viz.: 
'Tlint  the  court  will  not  lend  its  aid  to  a 
party  who,  as  the  ground  of  his  claim,  must 
disclose  an  illegal  transaction.'  We  under- 
stand this  to  mean  that,  whenever  either 
party  has  to  rely  upon  a  contract  which  is, 
in  fact,  illegal,  the  other  party  may,  in 
avoidance  of  it,  show  its  illegality.  The 
plaintiff  in  the  present  case  does  not,  it  is 
true,  rely  on  the  contract.  On  the  con- 
trary, he  seeks  to  rescind  it.  But  he  had 
to  bring  it  to  light,  and  in  making  out  his 
case  disclose  its  real  nature;-  and,  as  it 
was  an  executed  contract,  this  gave  the  de- 
fendant the  right  to  invoke  the  rule  that 
the  court  should  leave  them  where  it  foimd 
them." 

We  are  of  the  opinion  that  the  trial 
court  erred  in  overruling  defendant's  de- 
ttiarrer,   and   should  have  sustained  same^ 
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dismissed  the  petition,  and  denied  furtlier 
relief  to  eitlier  party.  We  therefore  recom- 
mend that  the  judgment  of  the  trial  court 
be  reversed,  and  that  it  be  directed  to  sus- 
tain the  demurrer  and  dismiss  the  petition. 


Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  February 
29,  1916. 


Annotatioiii— Coatract  as  to  location  of  public  bufldings. 


The  earlier  cases  on  this  question  are 
considered  in  a  note  to  Edwards  t. 
Ooldsboro  (1906)  4  L.B.A.('N.S.)  589,  of 
which  the  present  annotation  is  supple- 
mentary. 

G^eneralljr,  as  to  validity  of  contract 
to  procure  legislative  action,  see  notes 
to  Houlton  V.  Dunn,  30  L.R.A.  737,  and 
Stroemcr  v.  Van  Orsdel,  4  IJR.A.(N.S.) 
212. 

As  to  validity  of  an  agreement  by 
which  compensation  is  dependent  upon 
success  in  procuring  a  contract  with 
public  ofSecT'  or  board,  see  notes  to  Kan- 
sas City  Paper  House  v.  Foley  R.  Print- 
ing Co.  39  L.R.A.(N.S.)  747,  and  Hy- 
land  y.  Oregon  Haasam  Paving  Co. 
L.R.A.1915C,  823. 

A  contract  by  a  postmaster,  for  a 
consideration,  to  locate  the  postoffice 
in  a  certain  building,  is  void  as  con- 
trary to  public  policy.  Benson  v.  Baw- 
den  (1907)  149  Midi.  584,  13  L.B.A. 
(N.S.)  721,  113  N.  W.  20. 

The  assignee  of  the  equipment  of  a 
postofiSce,  which  the  owner  had  pre- 
viously assigned  to  the  postmaster  in 
consideration  of  his  locating  the  office 
in  a  certain  building,  cannot  maintain 
trover  for  its  value,  against  the  post- 
mfkster,  since  the  prior  contract  of  as- 
signment is  void  and  the  parties  are  in 
pari  delicto.     (Mich.)  Ibid. 

In  an  action  to  recover  back  post- 
office  equipment  which  the  owner  had 
assigned  to  the  postmaster  in  considera- 
tion of  the  location  of  the  office  in  a 
certain  building,  it  is  not  error  to  ad- 
mit in  evidence  the  contract  showing 
the  assignment  and  the  consideration. 
(Mich.)  Ibid. 

A  contract  to  pay  for  services  and  ex- 
penses incurred  in  procuring  the  estab- 
lishment of  a  postoffice  in  a  particular 
location  in  a  city,  the  payments  to  con- 
tinue so  long  as  the  postoffice  is  main- 
tained there,  not  to  exceed  ten  years,  is 
contrary  to  public  policy  and  void. 
Hare  v.  Phaup  (1909)  23  Okla.  575, 138 
Am.  St.  Rep.  852,  101  Pac.  1050. 

And  a  contract  contemplating  the  es- 
tablishment and  maintenance  of  a  post- 
office  at  a  certain  {>lace  for  the  private 
advantage  of  the  signers  thereof,  as 
contradistinguished  from  the  interest  of  i 
L.K.A.1916D. 


the  general  public,  and  providing  that 
certain  payments  should  be  made  con- 
tingent upon  the  accomplishment  of  such 
purpose,  is  contrary  to  the  public  policy 
of  this  state  and  void.  Wbitaker  v. 
First  Nat.  Bank  (1916)  —  Okla.  — ,  159 
Pac.  1175. 

•  But  it  has  been  held  that  a  contract 
to  influence  government  officials  to  pur- 
chase certain  property  as  a  postoffice 
site  is  not  necessarily  void.  Bush  v. 
Russell  (1913)  180  Ala.  590,  61  So.  373. 
The  court  said:  "To  'lobby'  with  de- 
partment officials  for  a  contract,  as  al- 
leged in  those  pleas,  does  not  neces- 
sarily imply  corruption,  but  it  carries 
nevertheless  a  certain  commonly  under- 
stood suggestion  of  sinister  purposes.  It 
does  imply  a  form  of  personal  solicita- 
tion which  tends  to  corruption,  and  is 
for  that  reason  forbidden.  But  'iii- 
fiuence'  is  a  much  broader  term.  Stand- 
ing alone,  its  moral  and  ethical  implica- 
tions are  indifferent.  They  may  be  good 
or  bad.  The  methods  of  influence  may 
be  legitimate  or  illegitimate.  To  say, 
then,  that  plaintiff  promised  'to  in- 
fluence' the  officers  of  the  government, 
without  more,  meant  nothing.  An  in- 
tention to  violate  law  or  morals  is  not 
to  be  presumed." 

And  such  a  'contract  is  not  to  be  con- 
demned because  of  a  stipulation  for 
compensation  contingent  upon  the  suc- 
cess of  the  undertaking.  Bush  v.  Rus- 
sell (Ala.)  Ibid. 

The  rule  is  well  settled  that,  if  a 
public  institution  must  be  located  or 
structure  built,  private  contributions  on 
cqndition  that  a  particular  location  is  se- 
lected are  not  against  public  policy. 
Currier  v.  United  States  (1910)  106  C. 
C.  A.  654,  184  Fed.  700. 

So,  it  was  no  ground  for  objection  to 
the  selection  of  a  site  for  a  postoffice 
building  that  the  Secretary  of  the  Treas- 
ury was  induced  to  choose  it  by  an 
agreement  of  the  neighboring  property 
owners  to  pay  the  cost  thereof  in  excess 
of  the  sum  appropriated  by  Congress, 
there  being  no  claim  that  the  Secretary 
was  not  wholly  free  from  any  influence, 
save  his  judgment  of  the  suitableness  of 
the  location  and  the  donations  towards 
its  cost.    (Fed.)  Ibid.  W.  W.  A. . 
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WILLIAM  B.  HUGHES  PRODUCE  COM- 
PANY, Reapt., 

V. 

GEORGE  H.  PULLEY,  Appt. 

(—  Utah,  — ,  166  Pac.  337.) 

Sale  ^  potatoes  —  furnishing  of  sacks 
—  condition  precedent. 

1.  The  furnishing  of  the  sacking  U  a  con- 
dition precedent  to  performance  of  a  con- 
tract to  deliver  a  certain  quantity  of  pota- 
toes f.  o.  b.  at  a  certain  place,  sacks  to 
be  furnished  by  buyer. 

For  other  cose*,  »ee  Oontractt,  IV.  d,  in 
Dig.  1-52  N.  8. 

Same  —  delay  In  demanding  perform- 
ance —  effect. 

2.  A  purchaser  of  potatoes  to  be  delivered 
in  sacks  to  be  furnished  by  him,  f.  o.  b.  at 
a  certain  place  within  thirty  days  of  the 
execution  of  the  contract,  cannot  hold  the 
seller  for  breach  of  the  contract,  where  per- 
formance is  refused  upon  his  demand  there- 
for sixty-eight  days  after  such  execution. 
For  other  eatea,  tee  Bale  II.  a,  in  Dig. 

i~se  N.  B. 

(February  8,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Utah  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  breach  of  a  contract 
for  the  sale  of  potatoes.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  'S.  Whltecotton,  for  appel- 
lant: 

Where  acts  to  be  performed  by  the 
parties  to  a  contract  are  mutual  and  de- 
pendent, or  where  the  existence  of  a  right 
in  one  claiming  it  depends  upon  the  per- 
formance of  duties  on  his  part,  as  by  the 
payment  of  money  or  delivery  of  goods, 
tender  of  performance  by  him  is  necessary 
to  enable  him  to  enforce  the  right. 

38  Cyc.  132;  3  Elliott,  Contr.  p.  2098; 
1  Beach,  Contr.  §  298. 

Defendant  was  under  no  obligation  to  de- 
liver the  potatoes  until  he  had  received  the 
sacks,  which  the  plaintiff  admits  he  never 
delivered  nor  offered  to  deliver,  either  with- 
in the  life  of  the  contract,  nor  afterwards, 
nor  at  any  time  at  all. 

Louisville,  K.  A.  &  C.  R.  Co.  v.  Diamond 
Stete  Iron  Co.  126  HI.  294,  18  N.  E.  735; 
Read  v.  Delaware  &  H.  Canal  Co.  49  N.  Y. 
652;  Hughes  v.  Knott,  138  N.  C.  105,  50 
S.  E.  586,  3  Ann.  Cas.  903;  Bembridge  v. 
Stoddard,  4  Ind.  587;   Bloasom  v.  Shottcr, 

Ifote.  ^As  to  effect  of  provision  of  con- 
tract of  sale  that  buyer  shall  furnish  re- 
ceptacles, see  annotation  following  this  case 
post,  730. 
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69  Hun,  481,  13  K.  Y.  Supp.  523;  Lozes  ▼. 
Segura  Sugar  Co.  52  La.  Ann.  1844,  28  So. 
249;  National  Coal  Tar  Co.  v.  Maiden  & 
M.  Gaslight  Co.  189  Mass.  234,  75  N.  E. 
625. 

When  the  time  limited  in  the  contract  had 
expired,  the  buyer  had  no  right  to  make 
further  demands  on  the  seller. 

Carier  v.  Stack,  45  Utah,  124,  143  Pac. 
133. 

Messrs.  Edward  MoGnrrln  and  Wil- 
liam E.  Rydalch,  for  respondent: 

It  was  the  duty  of  defendant  to  have  the 
potatoes  on  board  the  oars  at  American  Fork 
within  thirty  days  from  February  4th,  1911. 

Benjamin,  Sales,  7th  ed.  g  682,  p.  701. 

It  was  the  duty  of  the  seller  to  give  notiee 
to  the  buyer  at  what  time  and  place  the 
potatoes  would  be  on  board  in  American 
Fork  within  the  thirty  days  specified. 

CuUum  T.  Wagstaff,  48  Pa.  300,  2  Mor. 
Min.  Rep.  573;  Rogers  ▼.  Van  Hocsen,  12 
Johns.  221;  McNairy  t.  Bishop,  8  Dana, 
160;  Parker  t.  Selden,  69  Conn.  644,  38 
Atl.  212;  Stanford  ▼.  McGill,  6  N.  D.  536, 
38  L.RA.  760,  72  N.  W,  038;  Dwight  v. 
Eckert,  117  Pa.  490,  12  Atl.  32;  Wcisegcr 
V.  Wheeler,  14  Wis.  109;  6  Elliott,  Contr. 
S  5043;  35  Cyc.  168;  2  Mechem,  Sales,  §§ 
1126,  1127,  1130;  24  Am.  &  Eng.  Enc.  Law, 
2d  ed.  pp.  1073,  1074;  Henkle  v.  Smith,  21 
111.  238;  McKee  v.  Retter,  10  111.  316;  Low 
V.  Forbes,  14  111.  423. 


Frlck,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  action  for  breach  of  contract. 
The  action  is  based  upon  a  certain  con- 
tract, which  was  introduced  in  evidence  by 
the  plaintiff  as  his  exhibits  A  and  B.  Ex- 
hibit A  reads: 


February  4,  1911. 
Received  from  Wm.  B.  Hughes  Produce 
Company  of  Salt  Lake  City,  Utah,  ten  and 
no  100  dollars  in  part  payment  of  sis  hun- 
dred bushels  or  more  of  first-class  potatoes 
at  $1.25  per  hundred  sacked,  to  be  delivered 
f.  o.  b.  cars  at  American  Fork  within  30 
days  from  date.  Balance  of  payment  to  be 
made  on  the  delivery  of  said  potatoes. 

Geo.  H.  Pulley. 


Exhibit  B  is  as  follows: 


For  R.  N.  Z.  potatoes.  Price  $1.26  per 
cwt.,  sacked  f.  o.  b.  American  Fork.  Ad- 
vances $10.00.  Sacks  to  be  furnished  by 
William  B.  Hughes. 
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The  undisputed  evidence  is  to  the  effect 
that  plaintiff  was  doing  business  in  Salt 
Lake  City  under  the  name  of  William  B. 
Hughes  Produce  Company,  and  that  he,  un- 
der that  name,  entered  into  the  foregoing 
agreement  with  the  defendant,  who  was  a 
farmer  at  American  Forlc,  Utah  county, 
Utah;  that  the  plaintiff  at  no  time  furnished 
any  sacks,  nor  offered  to  do  so,  in  which 
to  sack  the  potatoes;  that  on  the  26th  day 
of  March,  1911,  the  defendant,  not  having 
heard  anything  from  the  plaintiff  regarding 
said  potatoes,  sold  the  same  for  5  cents  less 
per  bushel  than  the  contract  price,  the  price 
he  sold  them  for  being  the  market  price 
for  potatoes  at  American  Fork  at  that  time; 
that  the  defendant  did  not  notify  the  plain- 
tiff of  his  intention  to  sell  the  potatoes ;  that 
the  plaintiff  demanded  the  potatoes  on  April 
14,  1911,  at  which  time  he  was  informed 
by  the  defendant  that  he  had  disposed  of 
the  potatoes.  The  plaintiff  also  testified 
that  the  market  value  of  the  potatoes  "to 
me"  at  American  Fork  in  February  and 
March  was  $1.45  per  hundredweight.  Up- 
on substantially  the  foregoing  evidence  the 
court  found  that  the  defendant  had  breached 
the  contract,  and  that  the  plaintiff,  in  con- 
sequence thereof,  was  damaged  in  the  sum 
of  $54.  Judgment  was  accordingly  entered 
in  favor  of  the  plaintiff,  and  the  defendant 
appeals. 

The  defendant  insists  that  the  findings 
are  not  supported  by  the  evidence,  and  that 
the  conclusions  of  law  and  judgment  are  con- 
trary to  law.  It  seems  to  us  that  the  whole 
question  hinges  upon  what  meaning  shall 
be  given  to  the  contract  in  question.  Con- 
sidering exhibits  A  and  B  t^ether  for  the 
purpose  of  ascertaining  the  intention  of  the 
parlies,  as  we  must  do,  what  are  the  terms 
and  conditions  of  the  agreement  t 

In  our  opinion  they  are  just  these:  The 
defendant  sold  to  the  plaintiff  at  least  600 
bushels  of  first-class  potatoes  at  $1.25  per 
hundred-weight,  to  be  delivered  in  sacks 
f.  o.  b.  cars  at  American  Fork  within  thirty 
days  from  February  4,  1911;  that  the  plain- 
tiff paid  the  defendant  $10  as  part  payment 
of  tiie  purchase  price,  the  remainder  to  be 
paid  upon  delivery  of  the  potatoes,  and  the 
plaintiff  further  agreed  that  he  would  fur- 
nish the  sacks  in  which  to  sack  the  potatoes. 
Now,  it  seems  to  us  that  while  the  defend- 
ant had  obligated  himself  to  deliver  the 
potatoes  as  stipulated  in  the  agreement,  the 
plaintiff  had  bound  himself  to  furnish  the 
■necessary  sacks  in  which  the  potatoes  were 
to  be  sacked  before  delivery.  If  it  be  held 
that  plaintiff  was  not  required  to  furnish 
the  sacks,  then  something  he  agreed  to  do 
must  be  eliminated  from  the  agreement. 
How  can  it  reasonably  be  comtended  that 
the  plaintiff  has  complied  with  the  stipula- 
L.R.A.1916D. 


tions  ef  the  contract,  unless  it  be  shown 
that  he  had  tendered  the  sacks  to  the  de- 
fendant in  which  the  potatoes  were  to  be 
placed  before  delivery  and  shipment  t  Plain- 
tiff's counsel,  however,  vigorously  insist 
that  the  furnishing  of  the  sacks  by  the 
plaintiff  was  not  a  condition  precedent  to 
his  right  to  have  the  potatoes  delivered,  be- 
cause his  agreement  to  furnish  sacks  was 
not  an  essential  or  material  part  of  the 
contract.  That  seems  to  have  been  the 
view  taken  by  the  trial  court.  Indeed,  un- 
less that  view  is  taken,  the  court's  conclu- 
sions cannot  be  sustained. 

In  support  of  their  contention  counsel 
cite  and  rely  on  a  case  from  the  supreme 
court  of  Illinois,  namely,  McKee  v.  Better, 
10  III.  316,  decided  in  1848,  in  which  a 
contract  for  the  sale  of  wheat,  very  similar 
in  terms  to  the  one  in  question  here,  was 
passed  on,  and  where  it  was  held  that  the 
furnishing  of  the  sacks  by  the  plaintiff  was 
not  a  condition  precedent,  and  that  the  de- 
fendants were  not  excused  for  a  failure  to 
deliver  the  wheat  because  the  plaintiff  had 
not  furnished  the  sacks  in  which  it  was  to 
be  sacked  before  delivery.  It  was  held  that 
the  failure  to  furnish  the  sacks  by  the  plain- 
tiff was  too  "insignificant"  to  justify  the 
defendants  in  refusing  to  deliver  the  wheat 
at  the  time  and  place  agreed  upon.  Upon 
the  other  hand,  counsel  for  the  defendant 
cites  and  relies  upon  a  case  from  the  su- 
preme court  of  Indiana  (Russell  v.  Witt, 
38  Ind.  9),  where  the  defendants  in  error 
agreed  to  furnish  the  sacks  in  which  a  cer- 
tain quantity  of  clover  seed  was  to  be  sacked 
by  the  plaintiff  in  error,  which  the  defend- 
ants in  error  had  purchased  from  Russell, 
and  where  the  defendants  in  error  had 
failed  to  furnish  the  sacks,  and  Russell  then 
had  disposed  of  the  clover  seed  elsewhere, 
and  was  sued  for  breach  of  contract.  The 
supreme  court  of  Indiana  held  that  the 
furnishing  of  the  sacks  by  defendants  in 
error  was  a  condition  precedent  to'  their 
right  to  have  the  clover  seed  delivered,  and 
reversed  the  judgment  of  the  court  below, 
which  was  in  their  favor.  We  can  see  no 
escape  from  either  the  logic  or  justice  of 
that  decision.  Nor  can  we  understand  how 
the  supreme  court  of  Illinois  could  logically 
have  arrived  at  the  conclosion  that  the 
furnishing  of  the  sacks  was  a  matter  too 
"insignificant"  to  justify  the  defendant's 
failure  to  deliver  the  wheat  at  the  time 
specified  in  the  contract.  In  arriving  at 
such  a  conclusion  the  court  in  effect  held 
that,  although  one  party  to  a  contract  is 
bound  by  its  stipulations,  yet  the  other  is 
not.  It  might  be  that  a  certain  stipulation 
in  a  contract  is  so  foreign  to  the  real  pur- 
pose and  intention  of  the  parties  in  enter- 
ing into  it  that  a  court  might  well  say  that 
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the  mere  failure  to  comply  with  such  a 
stipulation  by  the  party  agreeing  to  perform 
it  offers  no  excuse  for  the  other  party  to 
refuse  to  comply  with  all  of  the  terms  of 
his  agreement.  Ck>urts  should,  however,  be 
very  careful  not  to  excuse  parties  from  their 
obligations  by  substituting  their  own  judg- 
ment for  that  of  the  parties  with  respect  to 
what  constitutes  a  material  stipulation  in 
a  contract.  When  courts  once  enter  into 
that  realm,  they  will  find  it  somewhat  dif- 
ficult to  say  just  where  to  pause.  This 
court  is  firmly  committed  to  the  doctrine 
that  courts  may  "enforce,  but  not  create, 
liabilities."  Smith  v.  Bowman,  32  Utah,  43, 
9  L.R.A.(N.S.)  889,  88  Pac.  687;  Blyth- 
Fargo,  Co.  v.  Free,  —  Uteh,  — ,  148  Pac. 
430.  While  in  those  cases  surety  contracts 
were  involved,  yet  the  principle  that  courts 
are  created  to  enforce,  and  not  to  excuse 
or  create,  liability,  is  just  as  much  in- 
volved here  as  it  was  in  those  cases.  What 
right  liave  we  to  excuse  the  plaintiff  from 
furnishing  the  sacks  while  we  enforce  the 
obligation  of  the  defendant  to  deliver  the 
potatoes,  although  no  sacks  were  furnished 
nor  tendered  him  at  any  time,  not  even  on 
the  14th  day  of  April,  when  the  delivery  of 
the  potatoes  was  finally  demanded  by  the 
plaintiff  T 

Tlien  the  further  question  arises  of  wheth- 
er the  plaintiff  could  postpone  the  demand 
for  the  potatoes  indefinitely.  That  is, 
whether  he  was,  under  the  terms  of  the 
contract,  entitled  to  demand  them  at  any 
time.  The  potatoes  were  to  be  sacked  and 
delivered  within  thirty  days  from  February 
4,  1911.  No  sacks  were  furnished,  and  no 
demand  was  made  for  the  potatoes  until 
April  14th  following;  that  is,  not  until 
sixty-eight  days  had  elapsed.  If  the  plaintiff 
could  wait  for  sixty-eight  days,  why  could 
he  not  wait  six  months  before  making  a 
demand?  True  it  is  that,  had  the  plaintiff 
not  agreed  to  furnish  sacks  in  which  the 
potatoes  were  to  be  placed  and  delivered,  he 
would  have  been  required  to  do  nothing. 
Under  the  terms  of  the  contract  the  defend-  j 


ant  was,  however,  required  to  sack  the  po- 
tatoes and  to  deliver  them  sacked  within 
thirty  days  from  the  making  of  the  contract. 
Be,  we  think,  was  not  required  to  comply 
with  those  conditions  unless  he  was  fur- 
nished the  sacks  in  which  to  place  the  po- 
tatoes. According  to  the  opinion  of  tfa« 
supreme  court  of  Illinois  in  the  case  re- 
ferred to,  the  plaintiff's  failure  to  furnish 
the  sacks  did  not  excuse  the  defendant  from 
delivering  the  potatoes,  for  the  reason  that 
if  sacks  were  necessary,  he  should  have  pro- 
vided them.  Kow,  how  many  sacks,  what 
kind  and  quality,  and  what  would  be  the 
cost  thereof  to  sack  600  bushels  of  potatoes, 
we  are  not  advised.  It  may  be  that  it 
would  have  required  600  sacks.  It  may 
well  be  that  it  would  have  been  difficult  for 
the  defendant  to  obtain  that  number  of 
sacks  at  a  reasonable  price.  If  he  did  so, 
however,  he  would  perhaps  have  to  invest 
money  in  an  article  he  did  not  need,  or 
would  perhaps  have  had  to  sue  the  plain- 
tiff to  recover  back  the  money  he  invested 
in  the  sacks.  In  either  event  he  was  placed 
in  a  dilemma.  What  right  has  this,  or  any, 
court  to  place  that  burden  upon  him?  The 
language  of  the  contract  is  plain  and  un- 
ambiguous that  the  plaintiff  was  to  furnish 
the  sacks.  Had  the  plaintiff  complied  with 
the  terms  of  his  agreement  in  that  regard, 
no  dilemma  nor  controversy  would  perhaps 
have  arisen.  The  plaintiff,  and  not  the  de- 
fendant, therefore,  is  responsible  for  de- 
fendant's failure  to  deliver  the  potatoes  at 
the  time  and  place  specified  in  the  agree- 
ment. That  being  so,  we  cannot  see  how 
the  plaintiff  can  prevail  in  an  action  for 
a  breach  of  a  contract,  for  which  breach  he 
alone  is  responsible. 

The  judgment  is  reversed,  and  the  cause 
is  remanded  to  the  District  Court  of  Utah 
County,  with  directions  to  grant  a  new  trial. 
Costs  to  appellant. 

Btraup,  Ch.  J.,  and  McCarty,  J.,  con- 
cur. 


Annotation — Sale 


-Effect  of  provision  of  contract  that  buyer  shall  furnish 
receptacles. 


This  note  does  not  include  agreements 
by  the  buyer  to  furnish  the  means  of 
transportation.  As  to  which  party  must 
fnrnish  ears  under  a  contract  to  ship 
goods  f.  o.  b.,  see  notes  to  Samuel  M. 
Lawder  &  Sons  Co.  v.  Albert  Mackie 
Grocery  Co.  62  L.R.A.  795,  and  Hurst 
V.  Altamont  Mig.  Co.  6  L.R.A.(N.S.) 
928.  And  later  ease,  R.  J.  Mens  Lum- 
ber Co.  V.  E.  J.  MoNeeley  ft  Co.  28 
L.R.A.(N.S.)  1007. 
L.R.A.1916D. 


The  eases  upon  the  question  under 
annotation  are  quite  evenly  divided. 

Thus,  in  Russell  v.  Witt  (1871)  38 
Ind.'  9,  which  is  approved  in  Wil.liaic  B. 
Hughes  Produce  Co.  v.  Pullet,  ante, 
728,  an  action  by  a  purchaser  of  elover 
seed  against  the  seller,  which  was  de- 
fended on  the  ground  that  the  purchaser 
did  not  furnish  bags  for  the  transporta- 
tion of  the  seed,  accordihg  to  the  con- 
tract of  sale,  it  was  held  that  the  far- 


Digitized  by 


Google 


ANNOTATION— SALE— PROVISION  AS  TO  RECEPTACLES. 


731 


aiahing  of  the  bags  vas  a  eondition  pre- 
cedent to  the  obligation  of  the  seller  to 
deliver  the  seed,  and,  although  it  was 
to  be  inferred  from  some  of  the  evidence 
that  the  buyer  acted  on  the  theory  that 
it  was  the  duty  of  the  seller  to  notify 
him  when  he  was  ready  for  the  bags, 
and  that  it  was  not  his  duty  under  the 
contract  to  furnish  the  bags  until  he 
had  such  notice,  the  court  said  that  this 
was  a  mistaken  theory  of  the  law  appli- 
cable to  the  case,  inasmuch  as  the  con- 
tract did  not  provide  for  any  such  no- 
tice, nor  was  there  anything  in  the 
nature  of  the  transaction  that.made  such 
notice  necessary. 

So,  in  Kellogg  v.  Nelson  (1856)  5  Wis. 
125,  an  action  by  a  buyer  of  wheat  un- 
der a  contract  whereby  the  seller  was 
to  deliver  the  wheat  at  the  buyer's. ware- 
house, the  buyer  to  furnish  bags  for 
hauling  it,  it  was  held  that  the  agree- 
ment by  the  buyer  to  furnish  the  bags 
was  a  part  of  the  consideration  for  the 
promise  of  the  seller  to  sell  and  deliver 
the  wheat,  and,  it  being  a  part  of  the 
consideration,  the  buyer  sJiould  have 
been  prepared  to  show  that  that  part  of 
the  agreement  had  been  performed  on 
his  part;  saying:  "It  can  make  no  dif- 
ference that  the  thing  to  be  done  was 
trivial,  or  that  it  made  no  material  dif- 
ference to  the  defendants  whether  the 
bags  were  funushed  or  not,  because, 
when  the  liability  of  the  defendant  is 
contingent  upon  the  performance  of  cer- 
tain acts  by  the  plaintiff,  the  latter  must 
show  a  complete  performance  or  he  can- 
not recover." 

And  in  Austin  &  McCargar  v.  Lang' 
lois  (1908)  81  Vt.  223,  69  Atl.  739,  where 
there  was  some  dispute  as  to  whether 
the  terms  of  a  contract  for  the  sale  of 
hay  required  the  buyer  or  the  seller  to 
bale  the  hay,  one  contention  being  that 
the  buyer  was  to  bale  the  hay  so  that 
it  could  be  delivered  on  board  boat  be- 
fore the-  close  of  navigation,  the  court 
said  that  if  this  claim  was  established, 
the  baling  of  the  hay  was  a  condition 
precedent  to  the  buyer's  right  of  action, 
and  his  failure  to  perform  that  condi- 
tion discharged  the  contract. 

But  in  McEee  v.  Better  (1848)  10  HL 
315,  which  is  disapproved  in  Williau 
B.  Hughes  Pboducb  Co.  v.  Pmjxx,  an 
L.fi.A.10l6D. 


action  of  assumpsit  upon  a  contract  for 
the  sale  of  wheat  which  defendant  agreed 
to  deliver  to  plaintiff  put  up  in  sacks  in 
good  shipping  order,  the  sacks  to  be 
furnished  by  the  buyer  as  soon  as  they 
could  be  obtained,  it  was  held  that  the 
furnishing  of  the  sacks  was  a  condition 
precedent  to  the  sacking  of  the  wheat 
only,  and  not  to  its  delivery,  the  failure 
to  furnish  the  sacks  being  insignificant 
as  compared  with  the  principal  objects 
of .  the  contract,  and  their  nondelivery 
being  a  detriment  to  the  buyer  rather 
than  to  the  seller,  who  was  thereby  re- 
lieved from  the  duty  of  sacking  the 
wheat. 

The  above  case  was  followed  in  Low 
v.  Forbes  (1853)  14  DL  423,  in  which  a 
contract  for  the  sale  of  corn  provided 
that  the  buyer  should  furnish  the  sacks 
in  which  the  seller  was  to  put  the  corn, 
but  failed  to  do  so,  the  court  saying  that 
it  was  for  the  bsHofit  of  .the  buyer  that 
the  com  was  to  be  sacked,  and  if  he 
neglected  to  furnish  the  sacks  it  was  no 
reason  why  he  might  not  have  the  com 
in  bulk. 

But  in  a  subsequent  suit  between  the 
same  parties  upon  a  different  contract, 
where  a  valid  subsequent  parol  agree- 
ment between  the  parties  was  estab- 
lished, whereby  it  was  stipulated  that 
the  buyer  should  furnish  the  seller  with 
sacks  in  which  he  should  sack  the  com, 
and  that  the  seller  should  not  deliver 
the  com  until  the  sacks  were  furnished, 
it  was  held  that  this  agreement  made 
the  delivery  of  the  sacks  a  condition  pre- 
cedent to  the  delivery  of  the  com. 
(1867)  18  DL  568. 

In  McNairy  v.  Gathings  (1876)  52 
Miss.  592,  a  contract  reciting  the  receipt 
of  $3,000  in  full  payment  for  5,000 
pounds  of  lint  cotton,  with  a  further 
recital  that  the  buyer  was  to  furnish  the 
bagging  and  rope,  and  the  seller  was  to 
gin  and  bale  the  cotton,  was  held  to  be 
an  absolute  and  unconditional  contract 
of  sale  of  the  cottouj  and  the  failure  of 
the  buyer  to  furnish  the  bagging  and 
rope  was  held  to  deprive  him  of  the  right 
to  claim  that  the  seller  should  bale  the 
cotton,  but  did  not  affect  his  claim  upon 
the  seller  to  deliver  the  lint  cotton. 

B.  L.  S. 
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WASHINGTON  SUPREME  COCBT. 
(In  Banc.) 

WILLIAM  R.  CRAWFORD 

V. 

SEATTLE,  RENTON,  k  SOUTHERN  RAIL- 
WAY COMPANY  et  al. 


AUGUSTUS  S.  PEABODY,  Trustee,  etc.,  et 
al.,  Respts., 

V. 

SCOTT  CALHOUN  et  al..  Receivers  of  Seat- 
tle, Renton,  &  Southern  Railway  Com- 
pany, et  al.,  Appts. 


PEABODY,     HOUGHTELING,     &     COM- 
PANY, Appts., 

V. 

SAME,  Respts. 
(86  Wash.  628,  150  Pac.  1166.) 

Conflict  of  laws  •>  nsary  -^  what  law 

governs. 

The  intention  of  the  parties  to  a  loan  to 
have,  the  contract  governed  by  the  law  of 
the  borrower's  residence  with  respect  to  in- 
terest, by  which  the  amount  reserved  is 
valid,  rather  than  by  that  of  the  lender's 
residence,  where  it  would  be  void,  may  be 
found  from  the  facts  that  the  borrower  is 
a  corporation  located  and  doing  business  in 
one  state,  the  name  of  which  the  bonds  ae- 
curing  the  loan  bear  and  in  which  they  were 
actually  signed,  although  they  were  de- 
livered in  the  state  where  the  lender  resides 
and  are  payable  there,  while  the  deed  of 
trust  securing  the  bonds  permitted  adver- 
tisement In  the  state  of  the  borrower's  resi- 
dence in  case  the  bonds  were  to  be  paid 
before  maturity,  and  the  appointment  by 
its  courts  of  a  new  trustee  in  case  the  of- 
fice became  vacant;  and  the  same  is  true 
with  respect  to  interest  on  notes  executed 
under  similar  circumstances,  and  secured 
by  a  pledge  of  the  stock  of  the  corporation. 
For  other  cases,  see  Conflict  of  Latoa,  I.  6,  <8, 

in  Dig.  1-52  Jf.  8. 

(August  11,  1915.) 

APPEAL  by  the  receivers  from  an  order 
of  the  Superior  Court  for  King  County 
allowing  the  claims  of  the  trustee  in  full 
in  a  receivership  proceeding  to  wind  up  the 
affairs  of  the  insolvent  railroad  company. 
Affirmed. 

APPEAL  by  claimant  Peabody,  Houghtel- 
ing,  &  Company  from  an  order  of  the 
Superior  Court  for  King  County  disallow- 
ing a  part  of  its  claim  in  a  receivership 
proceeding  to  wind  up  the  affairs  of  the 
insolvent  railroad  company.  Reversed. 
The  facts  are  stated  in  the  opinion. 

Note.  —  For  conflict  of  laws  as  to  usury, 
see   annotation   following  Midland   Sav.   & 
L.  Co.  V.  Henderson,  post,  760. 
L.R.A.1916D. 


Messrs.  Harold  Preston,  O.  B.  Thor- 
grlmson,  and  Scott  Calhoun,  for  the  re- 
ceivers, appellants: 

The  contracts  are  governed  by  the  law  of 
Illinois. 

Inland    Trading    Co.    v.    Edgecombe,   57 
Wash.  267,  306  Pac.  768;  Libert  v.  Unfried, 
47   Wash.    186,    81    Pac.    776;    Thomas   v. 
Price,  33  Wash.  469,  99  Am.  St.  Rep.  961, 
74  Pao.  663;   Knight  v.  American  Invest. 
&  Improv.  Co-.  73  Wash.  380,  132  Pac.  219; 
Lee  v.  Hillman,  74  Wash.  408,  L.RJ^.— ,  — , 
133   Pao.   583,   Ann.   Cas.   1916A,   759;   Re 
Pittock,  2  Sawy.  416,  Fed.  Cas.  No.  11,189; 
Arnett  T.  Pinson,  33  Ky  L.   Rep.  36,  108 
S.  W.  852;   Lockwood  v.  Mitdiell,  7  Ohio 
St.  388,  70  Am.  Dec.  78;  Dugan  v.  Lewis, 
79  Tex.  246,  12  L.R.A.  93,  23  Am..  St.  Rep. 
382,  14  S.  W.  1024;   Johnson  v.  Bank  of 
United    SUtes,   2   B.   Mon.   310;    Shaw  v. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  97  C.  C.  A. 
520,  173  Fed.  762;   2  Whart.  Confl.  L.  3i 
ed.  p.  1218;  Walker  v.  Lovitt,  250  III.  543, 
96  N.  E.  631;  Mills  v.  Wilson,  88  Pa.  118; 
Buchanan  v.  Drovers'  Nat.  Bank,  5  C.  C.  A. 
88,  6  U.  8.  App.  666,  56  Fed.  223;  Gay  v. 
Rainey,  89  111.  221,  31  Am.  Rep.  76;  Smith 
V.  Myers,  207  HI.  126,  69  N.  E.  838;  BauB 
v.  Birchall,  150  Pa.   164,  30  Am.  St.  Rep. 
797,  24  Atl.   620;    Hoolev  v.  Talcott,  129 
App.  Div.  288,  113  N.  Y.*  Supp.  820;  Bas- 
com  v.  Zediker,  48  Neb.  380,  67  N.  W.  148; 
Kline  Bros.  &  Co.  v.  North  Coast  F.  Ins. 
Co.  80  Wash.  «09,  142  Pac.  7;  McElroy  t. 
Metropolitan  L.  Ins.   Co.  '84  Neb.  866,  2J 
L.R.A.    (N.S.)   968,  122  N.  W.  27;  North- 
ampton Mut.  Live  Stock  Ins.  Co.  v.  Tuttte, 
40  N.  J.  L.  476;  Emerson  Co.  v.  Proctor,  97 
Me.  360,  54  Atl.  849;  Mutual  L.  Ins.  Co.  t. 
Cohen,   179  U.   8.   262,  46  L.   ed.   181,  21 
Sup.    Ct.    Rep.    106;    Hieronymus   v.   >'ew 
York  Nat.  Bldg.  &  L.  Asso.  101   Fed.  12; 
Illinois  C.  R.  Co.  v.  Beebe,  174  111.  13,  4J 
L.R.A.  210,  66  Am.  St.  Rep.  263,  50  N.  E. 
1019;  Coats  v.  Chicago,  R.  1.  &  P.  R.  Co. 
239  111.  154,  87  N.  E.  929;  Hutchinson,  C«rr. 
§  212 ;  Atchison,  T.  &  S.  V.  R.  Co.  v.  Smith, 
38  Okla.  167,  132  Pac.  494,  Ann.  Cas.  19I5C, 
620;  Fish  v.  Delaware,  L.  &  W.  R.  Co.  211 
N.  Y.  374,  106  N.  E.  661 ;   Washington  F. 
Ins.  Co.  V.  Maple  Valley  Lumber  Co.  77 
Wash.  686,  138  Pac.  653;  Hagan  v.  BamM, 
92  Minn.   128,   99  N.   W.   415 ;    Hunter  t. 
Weriatchee  Land  Co.  36  Wash.  541,  79  Pac 
40;  McGarry  v.  Nicklin,  110  Ala.  659,  65 
Am.  St.  Rep.  40,   17   So.  726;    McAllister 
V.   Smith,  17  111.   328,  66  Am.   Dec.  651; 
Akers  v.  Demond,  103  Mass.  318;   Barnes 
V.  Whitaker,  22  111.  608;  Maynard  v.  Hall, 
92  Wis.   565,  66  N.  W.  715;   Woodruff  »• 
Hill,  116  Mass.  310;   Stix  v.  Mathews,  <3 
Mo.  371;   Baum  v.  Birchall,  160  Pa.  W, 
30  Am.  St.  Rep.  797,  24  Atl.  620;  State 
Bank  v.   King,  244   Pa.  29,  90  Atl.  453; 
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Long  T.  SymondB,  216  Mae*.  SflS,  104  N. 
E.  476;  Baxter  v.  B«ckwith,  25  Colo.  App. 
^22,.  137  Pac.  901;  TriM  v.  Northern  P.  R. 
Co.  126  Minn.  72,  147  N.  W.  048;  Davis 
V.  McCoU,  17»  Mo.  App.  108,  166  S.  W. 
1113;  Colonial  Nat.  Bank  t.  Duerr,  108 
App.  Uir.  215,  06  N.  Y.  Supp.  810;  Mer- 
«hant8'  Bank  v  Brovirn,  86  App.  Div. 
699,  83  N.  Y.  Supp.  1037';  Cherry  v. 
Spragne,  187  Mass.  113,  67  L.R.A.  33,  105 
Am.  St.  Sep.  381,  72  N.  E.  466;  Wylle  v. 
Cotter,  170  Mass.  356,  64  Am.  St.  Rep.  305, 
49  N.  E.  746;  Exchange  Bank  v.  Appalachian 
Land  t  Lumber  Co.  128  N.  C.  193,  38  S. 
E.  813;  Daniell  v.  Boston  It,  M.  R.  Co.  184 
Masa.  337,  68  N.  E.  337;  £.  L.  Weloh  Co. 
▼.  Gillett,  146  Wis.  61,  130  N.  W.  870; 
John  A.  Tolman  Co.  v.  Reed,  115  Mich.  71, 
72  N.  W.  1104;  Hallam  t.  Telleren,  55  Neb. 
265,  75  N.  W.  660;  Carey  v.  Schmeltc,  221 
Mo.  132,  119  S.  W.  946. 

Messrs.  Peters  &  Powell,  Hicgins  A 
Hughes,  and  Hyman  Zettler,  for  respond- 
ents Peabody  et  al.,  and  Peabody  Company, 
appellants: 

Both  the  bond  and  note  transactions  are 
governed  by  the  laws  ot  Washington,  and 
are  therefore  not  usurious. 

Robinson  v.  Bland,  2  Burr.  1077;  0  Cye. 
665,  666;  5  R.  C.  L.  p.  938;  Mayer  v.  Roche, 
77  N.  J.  L.  681,  26  L.R-A.(N.8.)  763,  76 
Atl.  235;  Griesemer  v.  Mutual  L.  Ins.  Co. 
10  Wash.  202,  88  Pac.  1031,  1034;  Jacobs 
y.  Credit  Lyonnais,  L.  R.  12  Q.  B.  Div. 
689,  53  L.  J.  Q.  B.  N.  8.  156,  60  L.  T.  N. 
8.  194,  32  Week.  Rep.  761,  1  Eng.  Rul.  Cas. 
338;  Whart.  Confl.  L.  3d  ed.  g  510g,  pp. 
1195,  1204;  Hall  v.  CordeU,  142  U.  S.  116, 
117,  35  L.  ed.  956,  958,  12  Sup.  Ct.  Rep. 
154:  Mott  V.  Rowland,  86  Mich.  561,  48 
N.  W.  638;  Dugan  v.  Lewis,  79  Tex.  246, 
12  L.R.A.  93,  23  Am.  St.  Rep.  332,  14  8. 
W.  1024;  Chapman  v.  Robertson,  6  Paige, 
627,  31  Am.  Dec.  264;  Scott  v.  Perlee,  39 
Ohio  St.  63,  48  Am.  Rep.  421;  Arnold  v. 
Potter,  22  Iowa,  194;  Vliet  v.  Camp,  13 
Wis.  198;  Richards  v.  Globe  Bank,  12  Wis. 
«92;  Kellogg  V.  Miller,  2  McCrary;  395,  13 
Fed.  198;  Jackson  v.  American  Mortg.  Co. 
S8  Ga.  766,  16  8.  E.  812;  United  States 
8av.  A,  L.  Co.  v.  Beckley,  62  L.Rjk.  35, 
note;  Pennsylvania  Mortg.  Invest.  Co.  v. 
Simms,  16  Wash.  247,  47  Pac.  441;  Prit- 
<!hard  v.  Norton,  106  U.  S.  124,  27  L.  ed. 
104,  1  Sup.  Ct.  Rep.  102;  Re  Missouri  S. 
S.  Co.  L.  R.  42  Ch.  Div.  341,  58  L.  J.  Ch. 
N.  S.  721,  61  L.  T.  N.  8.  316,  37  Week. 
Rep.  696;  Hamlyn  v.  Talisker  Distillery 
11894]  A.  C.  202,  6  Reports,  188,  71  L.  T. 
N.  8.  1,  58  J.  P.  540;  Spurrier  v.  La  Cloche 
[1902]  A.  C.  446,  71  L.  J.  P.  C,  N.  8.  101, 
61  Week.  Rep.  1,  86  L.  T.  N,  8.  631.  18 
Times  L.  R.  600 ;  Green  v.  Northwestern  ' 
L.R.A.1816D. 


Trust  Co.  128  Minn.  30,  post,  739,  150  N. 
W.  229;  39  Cyc.  899. 

Even  if  the  bond  and  note  transactions 
were  governed  by  the  laws  of  Illinois,  they 
would  not  be  usurious  because  of  the  Illi- 
nois statute  prohibiting  to  corporations  the 
defense  of  usury. 

Curtis  v.  Leavitt,  16  N.  Y.  162;  South- 
ern Life  Ins.  &  T.  Co.  v.  Packer,- 17  N.  Y. 
51;  Butterworth  t.  O'Brien,  23  N.  Y.  275; 
Stewart  v.  Bramhall,  74  N.  Y.  85;  Cook, 
Corp.  6th  ed.  p.  2641;  Whart.  Confl.  L. 
3d  ed.  §  510r;  3  Thomp.  Corp.  2d  ed.  § 
2252;  29  Am.  &  Eng.  Enc.  Law,  2d  ed. 
538;  Belmont  SUte  Bank  v.  Hoge,  35  N. 
Y.  65;  Ballston  Spa  Bank  v.  Marine  Bank, 
16  Wis.  120;  Lyon  v.  Ewings,  17  Wis.  61; 
Lane  v.  Watson,  51  N.  J.  L.  186,  17  Atl. 
117.  affirmed  in  52  N.  J.  L.  650,  10  L.R.A. 
784,  20  Atl.  894;  Binghampton  Trust  Co. 
V.  Auten,  68  Ark.  209,  82  Am.  St.  Rep. 
295,  57  8.  W.  1105;  Junction  R.  Co.  v. 
Bank  of  Ashland.  12  Wall.  226,  20  L.  ed. 
385;  American  C.  R.  Co.  v.  Miles,  52  111. 
174;  Hartford  F.  Ins.  Co.  v.  Eadden,  28 
111.  260;  Hurd  v.  Marple,  2  lU.  App.  403. 
.  Mr.  Will  H.  Thompson,  amicus  curie. 

Parker,  J.,  delivered  the  opinion  of  the 
court: 

There  are  here  involved  two  separate 
claims  of  creditors  filed  in  the  superior 
court  for  King  county  in  the  receivership 
proceedings  of  the  Seattle,  Renton,  &  South- 
em  Railway  Company,  an  insolvent  cor- 
poration, the  affairs  of  which  are  being 
wound  up  in  these  proceedings. 

The  claim  of  Augustus  S.  Peabody,  as 
trustee  for  the  holders  of  the  bonds  of  the 
railway  company,  is  sought  to  be  made  a 
preferred  claim  against  all  of  the  property 
of  the  railway  company  by  virtue  of  a  trust 
deed  given  to  secure  the  payment  of  the 
bonds.  While  this  claim  is  sought  to  be 
enforced  in  the  receivership  proceedings, 
the  trustee  seeks,  in  effect,  the  foreclosure 
of  the  trust  deed  as  a  mortgage,  a  sale  of 
the  property  in  the  hands  of  the  receivers, 
and  the  payment  of  his .  claim  from  the 
proceeds  thereof  in  preference  to  all  other 
creditors  of  the  railway  company. 

The  claim  of  Peabody,  Houghteling,  & 
Company  is  that  of  a  general  creditor,  and 
rests  upon  notes  evidencing  a  loan  made  by 
them  to  the  railway  company,  which  loan 
was  secured  by  the  pledging  of  all  of  the 
shares  of  the  capital  stock  of  the  railway 
company  by  the  owners  thereof,  William  R. 
Crawford  and  John  B.  Berryman,  as  evi- 
denced by  collateral  agreements  executed 
by  the  railway  company,  Crawford,  Berry- 
man,  Peabody,  Houghteling,  k  Company, 
and  Augustus  S.  Peabody,  as  trustee. 

These  claims  were  separately  heard  and 
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determined  in  the  superior  court.  The 
claim  of  Augustus  8.  Peabody,  aa  trustee, 
under  the  bonds  and  trust  deed  securing 
them,  was  allowed  by  the  superior  court  in 
full,  including  interest  at  the  rate  specified 
,  therein,  as  a  preferred  lien  upon  the  prop- 
erty in  the  hands  of  the  receivers.  From 
the  order  entered  so  allowing  this  claim  the 
receivers  have  appealed.  The  superior  court 
allowed  upon  the  claim  of  Peabody,  Hough- 
teling,  &  Company  only  the  amount  of 
money  they  actually  parted  with  in  making 
the  loan  to  the  railway  company  upon  its 
notes,  and  disallowed  all  claim  for  interest 
aa  provided  for  in  the  notes.  From  the  or- 
der BO  entered  upon  this  claim  Peabody, 
Houghteling,  &  Company  have  appealed. 

The  principal  defense  made  in  the  su- 
perior court  by  counsel  for  the  receivers 
against  the  allowance  of  these  claims,  as  it 
is  also  made  here,  is  that  the  contracts 
upon  which  the  claims  are  rested  are  usuri- 
ous under  the  laws  of  Illinois,  and  that  such 
contracts  are  referable  to  and  governed  by 
the  laws  of  Illinois.  The  superior  court 
rendered  its  decision  as  to  each  claim  upon 
the  theory  that  the  contracts  were  referable 
to  and  governed  by  the  laws  of  Illinois; 
that  the  interest  provided  for  in  the  bonds, 
together  with  the  bonus  or  discount  re- 
served, was  not  in  amount  sufficient  to 
make  that  transaction  usurious  under  the 
laws  of  Illinois;  but  that  the  interest  pro- 
vided for  in  the  notes,  together  with  the 
bonus  or  discount  reserved,  was  sufficient 
to  make  that  transaction  usurious  under 
the  laws  of  Illinois.  The  highest  rate  of  in- 
terest permitted  to  be  contracted  for  under 
the  laws  of  Illinois  is  7  per  cent,  and  when 
any  higher  rate  of  interest  is  contracted  for 
with  reference  to  the  laws  of  that  state, 
the  whole  of  such  interest  so  contracted  for 
is  forfeited,  and  the  lender  is  entitled  to 
recover  only  the  principal  sum  so  loaned. 
The  learned  trial  judge  concluded  that  the 
interest  contracted  for  in  the  bond  trans- 
action, including  the  bonus  or  discount  re- 
served, did  not  exceed  7  per  cent,  but  that 
the  interest  so  contracted  for  in  the  note 
transaction  did  exceed  7  per  cent.  We  may 
concede  for  present  purposes  that  the  in- 
terest contracted  for  in  the  note  transac- 
tion, together  with  the  bonus  or  discount 
reserved,  amounted  to  approximately  8  per 
cent.  The  interest  contracted  for  in  the 
bond  transaction  did  not  in  any  event  ex- 
ceed 7J  per  cent.  The  highest  rate  of  in- 
terest permitted  to  be  contracted  for  under 
the  laws  of  Washington  is  12  per  cent. 
Rem.  A  Bal.  Code,  $  6251  (P.  C.  263,  §  3). 
The  main  question  here  for  determination 
is:  Were  these  contracts  made  with  refer- 
ence to  the  laws  of  Illinois  or  the  laws  Of 
Washington?  If  the  former  should  be 
L.R.A.1916D. 


found  controlling,  it  would  then  be  neces- 
sary for  us  to  deal  with  some  additional 
questions.  If  the  latter  be  found  oontrol- 
ling,  such  fact  will  dispose  of  both  claims  id 
favor  of  Augustus  S.  Peabody,  as  trustee, 
and  Peabody,  Houghteling,  k,  Company. 

The  two  appeals  are  presented  here  to- 
gether in  the  same  briefs  and  by  the  same 
counsel.  The  controlling  facts  relative  to 
both  claims  touching  the  question  of  wheth- 
er the  laws  of  Illinois  or  the  laws  of  Wash- 
ington are  decisive  of  the  question  of  uaury 
are  not  materially  different  as  we  view 
them.  Indeed,  counsel  do  not  seem  to  seri- 
ously contend  that  there  is  any  substantial 
difference  so  far  as  this  question  is  cob- 
cerned.  We  shall  notice  the  facts  which  are 
substantially  the  same  as  to  each  claim,  and 
which  we  regard  as  decisive  of  each.  The 
Seattle,  Renton,  &  Southern  Railway  Com- 
pany is  a  Washington  corporation  having 
its  principal  place  of  .  business-  during  its 
entire  existence  in  the  city  of  Seattle.  Un- 
til the  appointment  of  receivers  for  it  upon 
its  becoming  insolvent,  it  owned  and  oper- 
ated a  street  and  intenirban  electric  rmil- 
way  wholly  within  King  county,  in  thi* 
state.  It  never  maintained. any  agency  or 
place  of  business  outside  of  this  state. 
Peabody,  Houghteling,  &  Company  are  now, 
and  were  at  all  times  here  involved,  a  part- 
nership, with  their  place  of  business  at 
Chicago. .  They  are  purchasers  of  and  deal- 
ers in  bonds  and  other  securities.  Augustus 
S.  Peabody,  one  of  the  trustees  named  in 
the  deed  of  trust  here  involved,  is  a  member 
of  the  firm  of  Peabody,  Houghteling,  A 
Company.  In  January,  1908,  William  R. 
Crawford,  the  president  of  the  railway  com- 
pany, went  to  Chicago  for  the  purpose  of 
negotiating  a  loan  for  the  railway  company 
in  order  to  make  necessary  improvements 
and  betterments  of  its  property  and  refund 
its  outstanding  indebtedness.  In  February, 
1908,  he  entered  into  a  tentative  agree- 
ment at  Chicago  in  behalf  of  the  railway 
company  with  Peabody,  Houghteling,  & 
Company,  for  a  loan  of  91,000,000  for  the 
railway  company,  to  be  evidenced  by  bonds 
of  the  railway  company,  and  to  be  secured 
by  a  trust  deed  upon  all  the  property  of  the 
railway  company.  We  need  not  here  notice 
in  detail  the  terms  of  this  tentative  agree- 
ment, since  they  became  merged  in  the  final 
contract  evidenced  by  the  provisions  of  the 
trust  deed  and  the  bonds  issued  thereunder. 
The  trust  deed  and  bonds  were  accordingly 
prepared  by  Peabody,  Houghteling,  t  Com- 
pany at  Chicago,  and  dated  as  of  May  1, 
1908.  The  trust  deed  was  signed  and  ae- 
knowledged  at  Chicago  by  the  trustees 
First  Trust  &  Savings  Bank  of  Chicago 
and  Augustus  S.  Peabody  on  June  4,  1908. 
It  was  then  forwarded  by  Pealwdy,  Hough- 
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telii^,  t  Company,  together  with  $600,000 
of  the  bonds,  to  the  railway  company,  at 
Seattle,  Washington,  where  the  trust  deed 
was  duly  signed  and  acknowledged  by  the 
railway  company  on  June  15,  1908,  the  rail- 
way company  at  the  same  time  signing  the 
bonds  BO  forwarded  to  it,  all  in  parsuanee 
of  resolution  of  the  board  of  trustees  of  the 
railway  company  made  in  that  behalf.  The 
signed  bonds  and  the  trust  deed  were  then 
forwarded  to  the  trustees  at  Chicago,  where 
the  bonds  were  delivered  by  the  trustees  to 
Peabody,  Houghteling,  &  Company  after 
they  were  identified  by  indorsement  there- 
on by  the  trustees  as  being  bonds  secured 
by  the  trust  deed,  such  indorsement  being 
made  as 'provided  by  the  terms  of  the  trust 
deed.  Peabody,  Houghteling,  t  Company 
then  paid  the  railway  company  for  tlie 
bonds  by  sending  direct  to  tlie  railway  com- 
pany at  Seattle,  New  Yorlc  exchange 
amounting  to  $125,804.68,  by  paying  and 
satisfying  outstanding  bonded  indebtedness 
of  the  railway  company  which  had  been  in- 
curred by  it  in  the  course  ot  its  business, 
which  indebtedness  was  evidenced  by  bonds 
then  at  Chicago,  and  by  paying  expenses 
incident  to  the  examination  of  the  railway 
company's  property  and  the  title  thereto  at 
Seattle,  which  became  security  for  the  loan 
under  the  provisions  of  the  trust  deed  and 
the  bonds.  The  remainder  of  the  bonds 
here  involved  secured  by  the  trust  deed  were 
thereafter  signed,  delivered,  and  paid  for 
in  a  similar  manner. 

We  now  notice  the  provisimia  of  the 
trust  deed  and  the  bonds  constituting  the 
contract  here  involved,  which  we  regard  as 
shedding  light  upon  the  question  of  the  in- 
tention of  the  parties  as  to  whether  they 
made  this  contract  with  reference  to  the 
laws  of  the  state  of  Illinois  or  with  refer- 
ence to  the  laws  of  the  state  of  Washington. 
The  general  purpose  of  the  loan  is  recited 
in  the  trust  deed  as  follows:  "Whereas, 
said  company  desires  to  borrow  money  for 
the  transaction  of  its  business  and  the  exer- 
cise of  its  corporate  rights  and  privileges, 
the  refunding  of  its  funded  debt,  and  the 
funding  of  its  unsecured  indebtedness,  the 
construction  of  tractcs  and  the  equipment 
thereof,  the  extension  and  improvement  of 
its  lines,  and  for  other  lawful  purposes  of 
its  incorporation,  and  is  about  to  make  and 
issue  its  first  mortgage  bonds,  of  the  form, 
tenor,  and  effect  hereinafter  set  forth,  to 
the  aggregate  amount  of  $1,000,000." 

The  trust  deed  specifies  the  form  in  which 
the  bonds  shall  issue;  such  form  being  em- 
bodied therein  in  full.  By  this  provision 
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and  as  issued,  the  bonds  have  a  heading  in 
large  capital  type  as  follows: 

UNITED  STATES  OP  AMERICA, 

STATE  OF  WASHINGTON. 

SEATTLE,   RENTON,   &   SOUTHERN 

RAILWAY  COMPANY. 

FIVE  PER  CENT  FIRST  MORTGAGE 

GOLD  BONDS. 

The  printed  filing  form  upon  the  back  of 
the  bonds  is  headed  the  same.  The  bonds 
are  by  their  terms  payable  at  Chicago.  The 
bonds  refer  to  the  trust  deed  as  security, 
and  the  provisions  thereof  as  affecting  the 
rights  of  the  bondholders  as  follows: 
".  .  .  To  which  trust  deed  or  mortgage 
reference  is  hereby  expressly  made  for  a 
particular  description  of  the  terms  and  con- 
ditions thereof  on  whidi  the  said  bonds  are 
issued  and  secured,  for  a  description  of  the 
nature  and  extent  of  the  security  therefor, 
and  the  rights  of  the  bondholders  With  re- 
gard to  such  security." 

The  trust  deed  requires  the  railway  eom- 
pany  to  furnish  to  Peabody,  Houghteling, 
t  Company  monthly  sworn  statements  in 
detail  showing  the  condition  of  the  com- 
pany's business  and  its  property.  The  trust 
deed  provides  that  the  railway  company 
may  elect  to  pay  the  bonds  before  maturity, 
and  thereby  acquires  the  right  so  to  do.  As 
a  prerequisite  to  the  exercise  of  this  right 
the  railway  company  "shall  publish  a  notice 
of  its  such  election  and  of  the  date  of  pro- 
posed prepayment  in  a  newspaper  of  gener- 
al circulation  published  in  the  city  of  Chi- 
cago, state  of  Illinois,  and  in  a  similar  news- 
paper published  in  the  city  of  Seattle,  state 
of  Washington.  .  .  ."  It  is  provided  in 
the  trust  deed  that  in  the  event  of  the  resig- 
nation of  the  trustees,  or  the  rendering  of 
that  office  vacant  for  any  cause,  so  that 
there  shall  no  longer  be  any  person  to  act 
in  that  capacity  under  the  trust  deed,  "a 
new  trustee  may  be  appointed  upon  the  ap- 
plication of  the  holder  or  holders  of  one 
eighth  (I)  in  amount  of  said  bonds  then 
outstanding  and  unpaid,  and  upon  notice  to 
said  company,  by  the  superior  court  of  King 
county,  Washington."  For  our  present  pur- 
pose we  may  regard  Augustus  S.  Peabody 
as  the  sole  acting  trustee  under  the  trust 
deed  here  involved. 

It  is  well  settled  by  the  authorities  that 
the  parties  to  a  contract  may  make  the 
same  with  reference  to  the  laws  of  any 
state  or  country,  and  have  their  contractual 
rights  governed  thereby,  provided  only  that 
such  laws  have  a  real,  and  not  a  mere  ficti- 
tious, connection  with  the  subject-matter 
of  the  transaction.  It  is  enough  to  support 
this  power  to  contract  with  reference  to  the 
laws  of  some  particular  state  or  country 
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that  Bome  of  the  substantial  elements  of 
the  contract  have  their  situs  in  the  state  or 
country  the  laws  of  which  the  parties  intend 
to  control  their  rights  under  the  contract. 
The  Intention  of  the  parties  in  this  respect 
may  be  evidenced  by  express  words  in  the 
contract,  or  may  be  presumed  from  the  facts 
and  circumstances  attending  the  making  of 
the  contract.  8  Cyc  666,  666;  2  Whart. 
Confl.  3d  ed.  §§  510b,  610c 

Of  course,  where  the  residence  of  all  par- 
ties, as  well  as  every  fact  and  circumstance 
attending  the  making  of  the  contract,  is 
in  one  state,  the  contract  is  conclusively 
presumed  to  have  been  made  with  reference 
to  the  laws  of  that  state,  and  the  rights  of 
the  parties  are  governed  accordingly.  In 
such  cases,  and  in  cases  of  express  provision 
in  the  contract  evidencing  the  intention  of 
the  parties,  there  is  no  room  for  controversy 
as  to  their  intention.  It  is  where  the  con- 
tract is  silent  on  that  subject  so  far  as  ex- 
press words  are  concerned,  and  its  elements 
in  some  substantial  measure  have  their  situs 
in  different  states,  that  the  question  of  what 
law  was  intended  by  the  parties  to  govern 
their  rights  thereunder  often  becomes  a  diffi- 
cult one,  There  is  seemingly  great  conflict 
in  the  decisions  dealing  with  this  question. 
Such  conflict,  however,  is  probably  more  ap- 
parent than  real,  and  arises  from  the  great 
number  of  varying  circumstances  attending 
the  contracts  involved  in  different  cases.  In- 
deed, so  marked  is  this  variation  of  circum- 
stances with  which  .  the  courts  have  been 
called  upon  to  deal  that  it  seems  quite  im- 
possible to  formulate  rules  applicable  alike 
to  all  cases.  In  2  Wharton,  Confl.  L.  3d  ed. 
§  510c,  the  learned  author  observes:  "When 
the  intention  of  the  parties  with  respect 
to  the  governing  law  is  not  shown  by  the 
express  language  of  their  contract,  it  is 
necessary  to  infer  or  presume  it  from  the 
terms  of  the  contract  in  connection  with  the 
circumstances  surrounding  the  transaction. 
These  terms  and  circumstances  are  of  such 
great  variety,  and  susceptible  of  so  many 
different  combinations,  that  it  is  impossible 
to  formulate  any  rule  or  set  of  rules  for 
ascertaining  the  unexpressed  intention  of 
the  parties  that  will  cover  every  case.  Each 
case  must  therefore  depend,  to  a  consider- 
able extent,  upon  its  own  circumstances. 
Certain  combinations  of  terms  and  circum- 
stances, however,  are  of  such  frequent  oc- 
currence that  they  have  become  the  basis  of 
formulated  principles  or  rules  for  ascertain- 
ing the  bona  fide  intention  of  the  parties. 
Each  of  these  rules  rests  upon  an  inference 
or  presumption  as  to  the  intention  of  the 
parties,  drawn  from  one  or  more  of  the 
terms  of  the  contract,  or  circumstances  of 
the  transaction.  It  is  obvious,  therefore, 
that  it  is  not  a  hard  and  fast  rule  (like  the 
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rule,  for  instance,  that  the  lex  sita  de* 
termines  the  requisites  of  an  acknowledg- 
ment of  a  deed  of  real  property),  but  yields 
to  additional  circumstances  indicating  an 
intention  contrary  to  the  inferred  or  pre- 
sumed intention  on  which  it  rests.  It  fol- 
lows, therefore,  that  these  rules  are  merely 
prima  facie,  and  that  one  may  give  way 
to  another  as.  additional  circumstances  ap- 
pear, or  that  all  may  yield  to  circimistances 
which  have  never  become  the  basis  of  a 
formulated  rule,  but  which  nevertheless  re- 
but the  presumptions  upon  which  the  for- 
mulated rules  rest." 

The  problem  here  involved,  as  we  view  it, 
is  to  a  considerable  extent  freed  from  ita 
seeming  involved  nature  when  we  are  re- 
minded that  it  is  a  question  of  fact,  rather 
than  one  of  law,  and  that  all  of  the  rules 
applicable  thereto  have  to  do  with  presump- 
tions of  fact,  and  not  with  presumptions  of 
law,  since  we  are  not  dealing  with  a  caae 
where  it  can  be  said,  as  a  matter  of  law, 
that  the  parties  intended  the  laws  of  any 
particular  state  to  govern  their  contractual 
rights,  as  when  all  the  elements  of  the  con- 
tract have  their  situs  in  one  state.  It 
would  seem  unnecessary  to  review  the  au- 
thorities here  to  show  that  they  regard  the 
intent  of  the  parties  as  paramount  in  con- 
trolling the  question  of  what  law  governs 
in  cases  of  this  nature.  The  following 
among  numerous  authorities  are  worthy  of 
notice  as  evidencing  this  main  thought  in 
that  great  number  of  cases  having  to  do  witti 
the  intention  of  the  parties,  other  than  ex- 
pressed intention  and  that  intention  which 
follows  as  a  matter  of  law  when  all  the 
elements  of  the  contract  have  their  situs 
in  one  state.  In  6  R.  0.  L.  938,  the  learned 
editors  state  the  general  rule,  with  numer- 
ous authorities  cited  in  support  thereof,  as 
follows:  "Fortunately  the  conflict  between 
the  various  rules  and  theories  that  have 
been  stated  is  more  apparent  than  real. 
The  majority  of  them  can  be  reconciled  by 
the  application  of  another  rule,  namely, 
that  the  true  test  for  the  determination  of 
the  proper  law  of  a  contract  is  the  intent 
of  the  parties,  and  this  intent,  whether  ex- 
press or  implied,  will  always  be  given  ef- 
fect." See  also  Mayer  v.  Roche,  77  N.  J. 
L.  681,  26  L.R.A.(N.8.)  763,  75  Atl.  235; 
Richards  v.  Globe  Bank,  12  Wis.  692;  Wil- 
son v.  Lewiston  Mill  Co.  150  N.  Y.  314, 
55  Am.  St.  Rep.  680,  44  N.  E.  959;  Jack- 
son V.  American  Mortg.  Co.  88  Ga.  756, 
15  S.  E.  812,  39  Cyc.  897. 

See  note  in  62  L.R.A.  33. 

If  we  are  correct  in  assuming  that  this 
contract  has  the  situs  of  substantial  por- 
tions of  its  elements  both  in  Illinois  and 
in  Washington,  so  as  to  enable  the  parties 
thereto  to  make  the  same  with  reference  to 
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the  lawB  of  either  state,  then  there  comes 
to  our  aid  in  our  search  for  the  intention 
•of  the  parties  the  presumption  Of  lawful  In- 
tent on  their  part  in  the  making  of  the 
contract,  and  also  the  rule  that  the  eon- 
tract  will,  if  possible,  be  given  that  con- 
struction which  will  render  it  valid.  In 
2  Parmele's  Wharton,  Conflict  of  Laws,  3d 
ed.  §  307,  after  noting  circumstances  at- 
tending the  making  of  contracts  which 
point  to  the  intent  of  the  parties  touching 
the  governing  law  thereof,  such  as  their 
residence,  the  place  of  making  and  perform- 
ance of  the  contract,  etc.,  where  the  ques- 
tion of  usury  is  involved,  the  author  says: 
"More  reasonable  is  the  view  maintained  by 
Savigny,  a.nd  substantially  adopted  by  Mr. 
Parsons,  that  when  there  are  two  conflict- 
ing laws  bearing  on  this  point,  that  law 
will  be  adopted  by  which  the  validity  of 
the  obligation  is  best  sustained.  The  ap- 
plicability of  a  local  law,  it  is  argued,  is 
based  on  the  presumed  consent  of  the 
parties;  but  parties  cannot  be  presumed  to 
consent  to  a  local  law  by  which  their  en- 
gagements would  be  made  null." 

In  Mott  V.  Rowland,  85  Mich.  561,  568, 
48  N.  W.  638,  639,  dealing  with  the  ques- 
tion of  usury  where  the  written  obligation 
might  have  been  made  with  reference  to 
the  laws  of  either  of  two  different  states, 
the  court  said:  "It  cannot  be  presumed 
that  the  parties  intended  to  enter  into  an 
illegal  contract.  "Hie  presumption  is  rather 
in  favor  of  its  validity.  '  The  law  will  pre- 
sume an  honest  intention,  unless  there  is 
something  in  the  nature  of  the  transaction 
or  in  the  proofs  to  establish  the  contrary. 
Transactions  of  this  kind  were  and  are  now 
common  between  citizens  of  the  western  and 
those  of  the  eastern  states.  The  parties 
liad  an  undoubted  right  to  adopt  the  law 
of  either  state,  provided  they  did  so  in 
good  faith." 

In  Green  v.  Korthwestern  Trust  Co.  128 
Minn.  30,  36,  post,  739,  150  N.  W.  22«,  231, 
dealing  with  the  question  of  Interest  con- 
tracted for,  which  would  be  usurious  under 
the  laws  of  one  state,  and  not  under  another, 
«nd  the  contract  evidencing  the  obligations 
might  have  been  made  with  reference  to 
the  laws  of  either  state,  the  court  observed : 
"When  the  circumstances  determinative  of 
the  governing  law  are  equivocal,  and  the 
<letermination  of  what  the  governing  law 
is  must  be  made  by  resorting  to  the  pre- 
sumed intent  of  the  parties  as  to  what  law 
«hall  govern, — that  of  one  state,  which 
leaves  the  transaction  valid,  or  that  of  the 
«ther,  which  makes  it  usurious  and  illegal, 
— a  strong  presumption  is  indulged  that  the 
intent  was  to  contract  with  reference  to 
the  law  of  the  state  where  the  transaction 
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is  valid;  and  the  presumption  ia  a  particu- 
lar case  may  be  conclusive." 

In  Commercial  Bank  v.  Auze,  74  Miss. 
609,  623,  21  So.  764,  765,  dealing  with  a 
similar  question,  the  court  said:  "A  pre- 
sumption will  never  be  indulged  that  a  con- 
tract is  in  violation  of  law  when  it  is  cap- 
able of  any  other  reasonable  construction." 

In  the  text  of  39  Cyc.  899,  on  the  subject 
of  usury,  the  rule  is  stated  with  numeroui> 
cited  authorities  in  support  thereof,  as  fol- 
lows: "Every  presumption  is  against  an 
intention  to  violate  the  law.  Therefore, 
where  the  several  elements  of  a  contract 
have  their  situs  in  different  states,  if  by 
the  laws  of  one  of  the  states  the  contract 
would  be  legal,  but  illegal  by  the  laws  of 
the  others,  then  the  parties  will  be  pre- 
sumed to  have  contracted  with  reference 
to  the  law  of  the  place  wherein  the  transac- 
tion would  be  valid,  rather  than  in  view  of 
the  law  by  which  the  transaction  is  illegal, 
always  providing  there  is  no  evidence  of 
bad  faith,  or  of  any  intention  to  evade  the 
usury  laws  of  the  latter  state." 

In  Pritchard  v.  Norton,  106  U.  S.  124, 
137,  27  L.  ed.  104,  108,  1  Sup.  Ct.  Rep.  102, 
112,  Justice  Matthews,  speaking  for  the 
United  States  Supreme  Court  touching  the 
intention  of  the  parties  to  a  contract  not 
involving  the  question  of  usury,  however. 
Observed:  "Phillimore  says:  'It  is  always 
to  be  remembered  that  in  obligations  it  is 
the  will  of  the  contracting  parties,  and  not 
the  law,  which  Axes  the  place  of  fulfilment 
— whether  that  pla6e  be  flxed  by  express 
words  or  by  tacit  implication-^— as  the  place 
to  the  jurisdiction  of  which  the  contracting 
parties  elected  to  submit  themselves.'  4  Int. 
Law,  469.  The  same  author  concludes  his 
discussion  of  the  particular  topic  as  fol- 
lows: 'As  all  the  foregoing  rules  rest  up- 
on the  presumption  that  the  obligor  has 
voluntarily  submitted  himself  to  a  particu- 
lar local  law,  that  pi'esumption  may  be  re- 
butted either  by  an  express  declaration  to 
the  contrary  or  by  the  fact  that  the  obli- 
gation is  illegal  by  that  particular  law, 
though  legal  by  another.  The  parties  can- 
not be  presumed  to  have  contemplated  a  law 
which  would  defeat  their  engagements.  4 
Int.  Ijiw,  §  654,  pp.  470,  471.  This  rule, 
if  universally  applicable,  which  perhaps  it 
is  not,  though  founded  on  the  maxim,  'Ct 
res  magis  valeat,  quam  pereat,'  would  be 
decisive  of  the  present  controversy,  as  con- 
clusive of  the  question  of  the  application 
of  the  law  of  Louisiana,  by  which  alone  the 
undertaking  of  the  obligor  can  be  upheld. 
At  all  events,  it  is  a  circumstance,  highly 
persuasive  in  its  character,  of  the  presumed 
intention  of  the  parties,  and  entitled  to  pre- 
vail, unless  controlled  by  more  express  and 
positive  proofs  of  a  contrary  intent." 
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It  would  aeem,  then,  that  where  a  con- 
tract might  have  been  made  by  the  parties 
thereto  with  reference  td  the  laws  of  either 
one  of  two  or  more  states,  which  contract 
is  silent  upon  the  subject  of  which  laws 
shall  govern  the, rights  of  the  parties  there- 
under, BO  far  as  express  language  is  con- 
cerned, and  there  is  fair  room  for  argument 
that  it  might  have  been  made  with  refer- 
ence to  the  laws  of  either  state,  the  pre- 
sumption of  lawful  intention  on  the  part 
of  the  makers  of  the  contract  should  be  con- 
trolling, and  result  in  giving  the  contract 
that  construction  which  will  make  it  law- 
ful, rather  than  that  which  will  make  it 
unlawful.  This  court,  in  Pennsylvania 
Mortg.  Invest.  Co.  v.  Simms,  16  Wash.  243, 
247,  47  Pac.  441,  443,  in  harmony  with 
this  view,  said:  "Elementary  rules  require 
that  such  a  construction  should  be  given  to 
the  contract  as  will  give  it  force,  rather  than 
one  which  will  make  it  of  no  effect," — 
though  that  case  did  not  involve  a  question 
of  conflict  of  laws. 

Coimsel  for  the  receivers  contend  that 
this  is  wholly  an  Illinois  contract,  because, 
as  they  insist,  it  was  made  there  and  per- 
formable  there.  Application  of  technical 
rules  of  law  might  lead  to  these  conclusions, 
though  there  is,  in  the  light  of  all  the  facts, 
fair  argument  to  be  made  in  support  of  the 
view  that  the  contract  was  partly  made  in 
Washington,  and  at  least  some  of  its  re- 
quirements were  to  be  performed  there, 
when  we  consider  the  provisions  of  the 
trust  deed  as  well  as  -the  provisions  of  the 
bond.  However,  we  do  not  think  the  techni- 
cal making  and  required  performance  of  the 
contract  in  Illinois  is  controlling  of  the 
intent  of  the  parties,  nor  as  to  their  right 
to  make  the  contract  with  reference  to  the 
laws  of  Washington,  in  view  of  the  elements 
of  the  contract  having  their  situs  in  this 
state.  We  think  this  contract  must  be  con- 
sidered as  evidenced  not  only  by  the  bonds, 
but  by  the  trust  deed  in  connection  there- 
with. The  bonds  make  such  reference  to 
the  provisions  of  the  trust  deed  as  to  make 
this  evident.  We  then  have  the  following 
facts  pointing  to  an  intention  of  the  parties 
in  the  making  of  the  contract  to  have  their 
rights  thereunder  governed  by  the  laws  of 
the  state  of  Washington.  The  railway  com- 
pany, the  maker  of  the  trust  deed  and  bonds, 
is  a  Washington  corporation  with  its  only 
place  of  business  within  this  state.  It  never 
maintained  any  place  of  business  outside  the 
state.  It  signed  and  acknowledged,  and  in 
that  sense  executed,  the  trust  deed  in  the 
state  of  Washington.  It  signed,  and  in  that 
sense  executed,  the  bonds  in  the  state  of 
Washington.  As  recited  in  the  trust  deed, 
the  purpose  of  the  loan  was  to  promote  the 
business  of  the  railway  company  manifestly 
L.R.A.1916D. 


largely,  if  not  wholly,  in  the  state  of  Wash- 
ington. The  heading  of  the  bonds,  as  well 
as  the  filing  form  indorsed  thereon,  recited, 
among  other  things,  "State  of  Washington," 
thus  apparently  identifying  them  as  Wash- 
ington securities.  The  railway  company  by 
the  terms  of  the  trust  deed  was  to  furnish 
data  to  Peabody,  Houghteling,  i,  Cktmpany 
monthly  touching  the  condition  of  its  busi- 
ness here,  evidently  to  the  end  that  they 
might  at  all  times  be  informed  of  the  con- 
dition thereof.  The  contract,  in  giving  the 
railway  company  the  right  to  pay  the  bonds 
before  maturity  at  its  election,  provided  that 
the  election  of  such  right  should  be  exer- 
cised by  publication  in  a  newspaper  in  the 
state  of  Washington,  as  well  as  in  one  in 
the  state  of  Illinois.  The  trust  deed  also 
provided  that  in  tlie  event  of  vacancy  in 
the  office  of  trustee,  with  no  one  to  perform 
the  duties  thereof,  a  trustee  might  be  ap- 
pointed by  the  superior  court  for  King  coun- 
ty, in  this  state.  We  are  not  prepared  to 
say  to  just  what  extent  any  one  of  these 
facts  standing  alone  would  influence  our  de- 
cision touching  the  intent  of  the  parties  here 
in  question.  But,  taking  them  all  together, 
it  seems  quite  dear  to  us  that  the  contract 
is  one  that  might  have  been  made  by  the 
parties  referable  to  the  laws  of  the  state 
of  Washington,  and,  applying  the  presump- 
tion of  lawful  intention  on  the  part  of  the 
makers  of  the  contract,  we  are  of  the  opin- 
ion that  the  scale  is  turned  in  favor  of  the 
view  that  the  contract  was,  in  fact,  made 
with  reference  to  the  laws  of  this  state. 
This  view  renders  the  contract  valid  and 
we  are  quite  clear  is  preferable  to  one 
which  would  render  the  contract  void,  as 
it  would  be  if  held  to  be  referable  to  the 
laws  of  Illinois. 

We  have  noticed  the  authorities  with  a 
view  of  ascertaining  general  principles  ap- 
plicable, rather  than  with  a  view  of  find- 
ing cases  dealing  with  the  same  state  of 
facts  as  we  have  here,  since  as  has  been 
suggested,  and  as  has  been  rendered  evident 
by  our  search  of  the  cases,  each  case  must 
be  determined  largely  upon  its  own  facts. 
Expressions  are  found  in  the  decisions,  es- 
pecially in  the  earlier  ones,  to  the  effect  that 
a  contract  is  enforceable  by  the  laws  of  the 
state  of  its  execution  or  by  the  law  of  the 
state  of  its  performance,  but  such  expres- 
sions are  not  without  qualifloation.  The  de- 
cision of  this  court  rendered  in  Bank  ▼. 
Doherty,  42  Wash.  317,  4  L.RA.(N.8.)  1191, 
114  Am.  St.  Rep.  123,  84  Pac.  872,  is  of 
some  interest  in  this  connection.  In  that 
case  the  mortgage  and  note  involved  were 
both  executed  in  the  state  of  Montana  be- 
tween residents  of  that  state,  the  debt  be- 
ing paj'ablc  there.  While  the  contract  was 
usurious   under  the   laws   of   the   state   of 
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WashiDgton,    wh«r*    the    mortgaged    land 
was  situated,  it  was  not  usurious  under  the 
laws  of  the  state  of  Montana.     The  pre- 
sumption that  the  contracting  parties  were 
intending   to   act   lawfully  was  manifestly 
of    some    weight,    inducing    the    court  .to 
reach  its  conclusion  that  the  contract  was 
made  with  reference  to  the  laws  of  the  state 
of     Montana,    though    that    was    probably 
not     the    controlling    consideration.      Our 
conclusion    here    reached    is    not    out    of 
harmony  with  the  conclusion  there  reached. 
We  have    stated   with    reference   to   the 
bond  transaction  only  those  facts  which  are, 
in  substance,  the  same  as  the  facts  with  ref- 
erence to  the  later  note  transaction.     The 
only   substantial   difference,   so   far   as  we 
have  stated  the  facte,  is  that  the  later  note 
transaction,  instead  of  resting  upon  a  trust 
deed,  rests  upon  contracts  entered  into  be- 
tween    the     railway     company,     Peabody, 
Houghteling,  t  Conipany,  Augustus  S.  Pea- 
body,  a  member  of  that  firm,  as  trustee,  Wil- 
liam  R.    Crawford    and    J.    B.    Berryman, 
owners  of  all  the  stock  of  the  railway  com- 
pany, in  pursuance  of  which  contracts  the 
notes  were  issued  to  and  paid  for  by  Pea- 
body,  Houghteling,  &  Company,  in  substan- 
tially the  same  manner  as  the  bonds  were 
issued  and  paid  for.    Under  those  contracts 
all  of  the  stock  of  the  railway  company, 
the    same   being   owned   by   Crawford   and 
Berryman,  was  pledged  by  them  as  security 
for  the  payment  of  the  note  indebtedness, 
the  same  being  deposited  with  Augustus  S. 
Peabody,  as  trustee,  the  contracts  giving  the 
trustee  a  voice  in  the  affairs  of  the  railway 
company  in  behalf  of  Peabody,  Houghteling, 
k  Company  to  a  certain  extent  as  if  they 
were  stockholders  therein.     The  duties  and 
the  obligations  of  the  railway  company  un- 
der those  contracts  were  substantially  of 
the  same  nature  as  under  the  trust  deed  and 
bond  contract.     The  notes  were  signed  by 
the  railway  company  in  the  state  of  Wash- 


ington, the  company  had  the  privilege  of 
paying  the  notes  before  maturity,  and  in 
the  exercise  of  that  privilege  were  required 
to  publish  a  notice  of  their  election  in  a 
n«wq;>aper  in  the  state  of  Washington,  as 
well  as  in  the  state  of  Illinois,  as  in  the 
bond  contract.  The  office  of  trustee,  should 
it  become  vacant,  and  there  be  no  one  to 
perform  the  duties  thereof,  by  the  terms  of 
that  contract,  could  be  filled  by  appointment 
by  the  superior  court  of  King  county,  in 
this  state.  We  think  these  contracts  and 
the  notes  issued  in  pursuance  thereof  con- 
tain as  convincing  evidence  of  the  intent  of 
the  makers  thereof  to  have  made  the  same 
with  reference  to  the  laws  of  the  state  of 
Washington  as  do  the  trust  deed  and  bond 
contract.  What  has  already  been  said  in 
reference  to  the  law  of  that  contract  is  ap- 
plicable to  these  contracts,  and  we  are  of 
the  opinion  that  they  were  made  by  the 
parties  thereto  with  reference  to  the  laws 
of  the  state  of  Washington,  where  they  are 
valid. 

We  conclude,  therefore,  that  the  order  o( 
the  Superior  Court,  allc^wing  the  claim  of 
Augustus  S.  Peabody,  trustee,  upon  the 
bonds  in  full,  with  interest  as  therein  speci- 
fied, should  be  affirmed,  and  that  the  order 
of  the  Superior  Court  allowing  the  claim  oi 
Peabody,  Houghteling,  k  Company  upon  the 
notes  should  be  set  aside,  with  direction  to 
enter  an  order  allowing  that  claim  in  full, 
with  interest  as  specified  Jn  the  notes.  It 
is  so  ordered,  and  that  eaae  is  remanded  to 
the  Superior  Court  for  further  proceedings 
in  accordance  wii^h  our  views  herein  ex- 
pressed. 

This  disposition  of  the  two  causes  rendera 
it  unnecessary  for  us  to  notice  other  ques- 
tions raised  in  the  briefs. 

Morris,  Ch.  J.,  and  Mount,  Main,  Hol- 
comb,  Ellis,  Fallerton,  and  Crow,  JJ., 
concur. 


MINNESOTA    SUPREME    COURT. 

J.   S.   GREEN,   Appt., 

V. 

NORTHWESTERN  TRUST  COMPANY  et 
al.,  Respts. 

(128  Minn.  30,  150  N.  W.  229.) 

Appeal  —  rejection  of  evidence  —  n>a- 
teriality. 
1.  Though  the  trial  court  in  an  equity 

Headnotes  by  Dibell,  C. 

Note.  —  For  conflict  of  laws  as  to  usury, 
■ee  annotation   following  Midland   Sav.   & 
L.  Co.  v.  Beats,  post,  750.    . 
L.R.A.1916D. 


case  erroneously  excludes  testimony  bearing 
upon  material  facts  in  issue,  and  rejects 
offers  to  prove  them,  the  case  will  not  be 
reversed  for  such  errors  if,  with  the  facts 
taken  as  the  party  offering  the  proof  claims 
them  to  be,  there  could  be  no  result  in  the 
case  other  than  that  reached  by  the  trial 
court. 

For  other  cases  see  Appeal  and  Error,  VII. 
m,  S,  a,  (5)  in  Dig.  1-52  ]f.  8. 

Conflict  of  laws  —  secured  notes  ^  ns- 
ury. 

2.  Where  notes  are  claimed  to  be  usurious, 
and  there  is  no  expressed  or  actual  intent  as 
to  whether  the 'governing  law  of  the  trans- 
action is  the  law  of  one  state  or  another,  to 
either  of  which  it  may  with  propriety  be 
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referred  in  part,  and  there  is  no  attempt 
to  evade  the  usury  law,  the  court  will  in- 
dulge the  presumption  that  the  law  of  the 
state  which  upholds  the  transaction  is  the 
law  intended  by  the  parties;  and  applying 
this  rule  it  is  held  that  the  law  of  Montana, 
under  which  the  transaction  involved  was 
valid,  was  the  proper  law  of  the  contract 
wliere  purchase  money  notes  were  mad^  to 
a  corporation  of  that  state,  secured  on  lands 
located  there,  sold  to  a  South  Dakota  cor- 
poration, having  an  office  in  Minnesota,  un- 
der the  laws  of  which  the  transaction  was. 
invalid,  though  the  negotiations  were  had 
in  Minnesota,  and  the  notes  executed  and 
payable  there,  and  the  trust  deed  securing 
them  executed  there  to  a  Minnesota  trust 
company  as  trustee. 

For  other  cases,  see  Conflict  of  Laum  I.  b,  i, 
in  Dig.  l-6g  N.  8. 

(December  18,  19U.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Ramsey  County 
denying  new  trial  of  an  action  brought  to 
enjoin  the  defendant  land  company  from 
paying,  and  the  defendant  trust  company 
from  receiving,  interest  on  certain  notes 
made  by  the  former  to  an  improvement 
company,  secured  by  a  purchase  money 
mortgage  in  the  form  of  a  trust  deed  by 
the  land  company  to  the  trust  company  as 
trustee  and  to  enjoin  the  latter  from  pro- 
ceeding to  enforce  the  mortgage.     Affirmed. 

The  facts  are  stated  in  the  Commis- 
sioner's opinion. 

Messrs.  Harris  Richardson  and  Walter 
Richardson,  for  appellant: 

The  notes  and  mortgage  involved  are 
usurious. 

Chase  v.  Whitten,  51  Minn.  485,  53  N.  W. 
767;  Aldrich  v.  Chase,  70  Minn.  243,  73 
N.  W.  161. 

Although  the  notes  were  secured  by  a 
mortgage  on  land  in  Montana,  the  Minneso- 
ta statute  applies. 

Tliomson  v.  Kyle,  39  Fla.  582,  63  Am.  St. 
Rep.  193,  23  So.  12;  Klinck  v.  Price,  4  W. 
Va.  4,  6  Am.  Rep.  268;  Tenny  v.  Porter,  61 
Ark.  329,  33  S.  W.  211;  Sawyer  v.  Dick- 
son, 66  Ark.  77,  48  S.  W.  903;  Freie  v.  No. 
4  Fidelity  Bldg.  &  Sav.  Union,  166  III.  128, 
57  Am.  St.  Rep.  123,  46  N.  E.  784;  Ouignon 
▼.  Union  Trust  Co.  156  111.  135,  47  Am.  St. 
Rep.  186,  40  N.  E.  656;  Commercial  Bank 
V.  Auze,  74  Miss.  609,  21  So.  754;  Armis- 
tead  V.  Blythe,  —  Miss.  — ,  20  So.  298; 
American  Freehold  Land  t  Mortg.  Co.  v. 
Jefferson,  69  Miss.  770,  30  Am.  St.  Rep. 
687,  12  So.  464;  Long  v.  Long,  141  Mo.  352, 
44  S.  W.  341;  South  Missouri  Land  Co. 
V.  Rhodes,  54  Mo.  App.  129;  Central  Kat. 
Bank  v.  Cooper,  85  Mo.  App.  383;  Sands 
V.  Smith,  1  Neb.  10ft,  93  Am.  Dec.  331; 
Dolman  v.  Cook,  14  N.  J.  Eq.  56;  Andrews 
L.R.A.1016D 


T.  Torrey,  1  N.  J.  Eq.  356;  Cope  v. 
Alden,  53  3Barb.  350;  Arrington  t.  Gee,  27 
N.  C.  (6  Ired.  L.)  594;  Lockwood  v.  Mitch- 
ell, 7  Ohio  St.  387,  70  Am.  Dec.  78; 
Shipman  v.  Bailey,  20  W.  Va.  144;  Cen- 
tral Trust  Co.  V.  Burton,  74  Wis.  329,  43 
N.  W.  141:  Phelps  v.  American  Sav.  ft  L. 
Asso,  121  Mich.  343,  80  N.  W.  120;  Rus- 
sell V.  Pierce,  121  Mich.  208,  80  N.  W. 
118;  Bennett  ▼.  Eastern  Bldg.  t  L.  Asso. 
177  Pa.  233,  34  L.R.A.  595,  55  Am.  St.  Rep. 
723,  35  Atl.  684;  People's  Bldg.  L.  &  Sav. 
Asso.  V.  Berlin,  201  Pa.  1,  88  Am.  St.  R^. 
764,  60  Atl.  308;  Equitable  Bldg.  ft  L. 
Asso.  V.  Vance,  49  S.  C.  402,  27  8.  E.  274, 
388,  29  S.  E.  204;  Tobin  v.  McNab,  63  8.  C. 
73,  30  S.  E.  827;  Hubble  ▼.  Morristown 
Land  ft  Improv.  Co.  95  Tenn.  686,  32  S.  W. 
965;  Ware  v.  Bankers'  Loan  ft  Invest.  Co. 
95  Va.  680,  29  S.  E.  744;  Pknieer  Sav.  ft 
L.  Co.  v.  Cannon,  96  Tenn.  599,  33  L.R.A. 
112,  54  Am.  St.  Rep.  868,  36  8.  W.  386; 
Conradt  v.  Lepper,  13  Wyo.  473,  81  Pac. 
307,  82  Pac.  2;  United  States  Sav.  ft  L. 
Co.  V.  Harris,  113  Fed.  27;  Qoddin  v. 
Shipley,  7  B.  Mon.  575;  Wm.  Glenny  Glass 
Co.  V.  Taylor,  99  Ky.  24,  34  S.  W.  711; 
Brown  v.  Todd,  16  Ky.  L.  Rep.  697,  29  S. 
W.  621 ;  Eastern  Bldg.  ft  L.  Asso.  t.  Bed- 
ford, 88  Fed.  7,  affirmed  in  181  U.  S.  227, 
45  L.  ed.  834,  21  Sup.  Ct.  Rep.  697;  Ver- 
mont Loan  ft  T.  Co.  v.  Dygert,  89  Fed.  123, 
37  C.  C.  A.  389,  94  Fed.  913;  Guarantee 
Sav.  Loan  ft  Invest.  Co.  v.  Alexander,  96 
Fed.  870;  Hamilton  v.  Fowler,  40  C.  C.  A. 
47,  99  Fed.  18;  Finnes  v.  Selover,  102  Minn. 
334,  113  N.  W.  883;  Walsh  t.  Selover,  109 
Minn.  186,  123  N.  W.  291. 

The  notes  are  to  be  governed  by  the  law 
of  the  place  provided  for  payment,  i.  e.. 
the  place  of  performance. 

Ames  V.  Benjamin,  74  Minn.  335,  77  K. 
W.  230;  Schultz  v.  Howard,  63  Minn.  196. 
66  Am.  St.  Rep.  470,  66  N.  W.  363;  Stahl 
V.  Mitchell,  41  Minn.  326,  43  N.  W.  386; 
Thomson-Houston  Electric  Co.  v.  Palmer, 
52  Minn.  174,  38  Am.  St.  Rep.  536,  53  N. 
W.  1137;  Smith  v.  Parsons,  55  Minn.  520, 
57  N.  W.  311. 

Messrs.  Butler  &  Mitchell,  for  respond- 
ents: 

It  was  the  intention  of  the  parties  that 
the  transaction  should  be  treated  as  a 
Montana  contract,  and  was  entered  into 
with  a  view  to  the  laws  of  Montana. 

Smith  v.  Parsons,  55  Minn.  520,  57  K. 
W.  311;  Martin  v.  Johnson,  84  Ga.  481, 
8  L.R.A.  170,  10  S.  E.  1092;  Mott  v.  Row- 
land, 86  Mich.  561,  48  N.  W.  638;  Kellogg 
V.  Miller,  2  McCrary,  395,  13  Fed.  IPS; 
Newman  v.  Kershaw,  10  Wis.  333;  Vliet  v. 
Camp,  13  Wis.  198;  Swcdisli-American  Nat. 
Bank  v.  First  Nat  Bank,  89  Minn.  98,  09 
Am.  St.  Rep.  549,  94  N.  W.  218;  New  Eng- 
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Umi  Mortg.  Secur.  Co.  v.  Vader,  28  Fed. 
265. 

The  validity  of  a  mortgage  contract  is  to 
be  decided  by  the  laws  of  the  state  where 
the  land  lies. 

Post  T.  First  Nat.  Bank,  138  111.  550,  28 
N.  E.  978;  Bramblet  v.  Commonwealth 
Land  &  Lumber  Co.  26  Ky.  L.  Rep.  1176, 
83  S.  W.  599;  Swank  v.  Hufnagle,  111  Ind. 
463,  12  N.  E.  303;  Dow  v.  Memphis  &  L. 
R.  R.  Co.  20  Fed.  260;  National  Mut.  Bldg. 
ft  L.  Asso.  V.  Bureh,  124  Mich.  57,  83  Am. 
St.  Rep.  311,  82  N.  W.  837;  Swedish-Ameri- 
can Nat.  Bank  v.  First  Nat.  Bank,  89  Minn. 
98,  99  Am.  St.  Rep.  549,  94  N.  W.  218; 
People's  Bldg.  Loan  &  Sav.  Asso.  v.  Kidder, 
9  Kan.  App.  385,  58  Pac.  798. 

The  place  of  payment  is  not  a  controlling 
factor  nor  an  absolute  criterion,  and  the 
general  rule  that  the  place  of  payment  de- 
terminrs  the  law  governing  the  contract 
was  itwOf  based  on  an  effort  to  get  at  the 
presumed  intention  of  the  parties,  and  if 
there  be  other  facts  and  circumstances  from 
which  a  contrary  intention  could  be  pre- 
sumed, the  place  of  payment  is  ignored. 

Brown  v.  American  Finance  Co.  31  Fed. 
516;  Wayne  County  Sav.  Bank  v.  Low,  81 
N.  Y.  567,  37  Am.  Rep.  533;  Western 
Transp.  &  Coal  Co.  v.  Kilderhouse,  87  N.  Y. 
430;  Hosford  v.  Nichols,  1  Paige,  220; 
Van  Vleet  v.  Sledge,  46  Fed.  743;  Dugan 
V  Lewis,  79  Tex.  246,  12  L.R.A.  93,  23  Am. 
St.  Rep.  332,  14  8.  W.  1024;  Bulhird  v. 
Thompson,  35  Tex.  319;  Sherman  v.  Gas- 
sett,  0  111.  621;  Roberts  v.  McNeely,  52 
N.  C.  (7  Jones,  L.)  506,  78  Am.  Pec.  261; 
Jackson  v.  American  Mortg.  Co.  88  Oa.  766, 
15  S.  £.  812;  Fisher  v  Otis,  3  Chand. 
(Wis.)  83;  McUwaine  v.  Ellington,  56 
L.R.A.  933,  49  C.  C.  A.  446,  111  Fed.  678; 
Hieronymus  v.  New  York  Nat.  Bldg.  &  L. 
Asso.  101  Fed.  12;  United  States  Sav.  A 
L.  Co.  v.  Shain,  8  N.  D.  136,  77  N.  W.  1006; 
Liverpool  t  6.  W.  Steam  Co.  v.  Fhenix 
Ins.  Co.  (The  Montana)  129  U.  S.  397,  32 
L.  ed.  788,  9  Sup.  Ct.  Rep.  469;  Finneg  v. 
Selover,  102  Minn.  334,  113  N.  W.  883; 
Walsh  y.  Selover,  109  Minn.  136,  123  N.  W. 
291;  Thomson-Houston  Electric  Co.  v. 
Palmer,  62  Minn.  174,  38  Am.  St.  Rep.  536, 
63  N.  W.  1137. 

Plaintiff  has  not  alleged  nor  proved  facts 
which  are  a  condition  precedent  to  the  right 
of  a  stockholder  to  bring  a  suit  to  enforce 
a  right  belonging  to  his  corporation. 

4  Thomp.  Corp.  2d  ed.  S|  4558-4566; 
Mount  V.  Radford  IVost  Co.  93  Va.  427, 
25  S.  E.  244. 

DlbeU,  C,  filed  the  following  opinion: 
This  action  was  brought  by  the  plaintiff, 
a  stockholder  in  the  Cartersville  Irrigated 
Land  Company,  against  that  company  and 
L.R.A.1916D. 


the  Northwestern  Trust  Compiuiy  to  en- 
join the  Cartersville  company  from  paying, 
and  the  trust  company  from  receiving,  in- 
terest upon  certain  notes  made  by  the  Car- 
tersville company  to  the  Rosebud  Land  ft 
Improvement  Company,  secured  by  a  pur- 
chase money  mortgage  in  the  form  of  a 
trust  deed  made  by  the  Cartersville  com- 
pany to  the  trust  company  as  trustee,  and 
to  enjoin  the  trust  company  from  proceed- 
ing to  enforce  the  mortgage.  There  were 
findings  for  the  defendants,  and  the  plain- 
tiff appeals  from  an  order  denying  his  mo- 
tion for  a  new  trial. 

1.  On  November  28,  1911,  the  Rosebud 
company  and  the  plaintiff.  Green,  entered 
into  a  contract  for  the  sale  of  certain  Mon- 
tana lands,  the  contract  setting  forth  the 
agreement  in  detail.  This  contract  Green 
assigned  to  the  Cartersville  company  on 
December  6,  1911.  On  December  20,  1911, 
the  Rosebud  company  conveyed  the  lands 
to  the  Cartersville  company. 

During  the  summer  of  1911  negotiations 
were  had  in  Montana  between  the  Rosebud 
company  and  Green  relative  to  the  dispoBi- 
tion  of  these  lands.  The  Rosebud  company 
claimed  that  these  negotiations  had  refer- 
ence to  a  sale  to  Green  and  that  they  re- 
sulted in  the  conveyance  to  the  Cartersville 
company.  Green  claimed  that  he  was  act- 
ing as  agent  for  the  Rosebud  company ;  that 
if  he  made  a  sale  he  was  to  have  a  commis- 
sion; that  the  contract  of  November  23, 
1911,  which  was  acknowledged  by  the  com< 
pany  on  November  18th,  was  executed  for 
the  purpose  of  enabling  him  to  dispose  of 
the  lands  to  certaib  Minneapolis  people; 
that  these  people  did  not  complete  the  pro- 
posed purchase;  that  he  then  associated 
himself  witii  other  parties,  with  whom  he 
was  to  have  a  joint  interest,  and  that  tiie 
contract  was  delivered  to  him  by  the  Rose- 
bud company  as  a  matter  of  convenience 
in  completing  this  transaction;  and  that 
the  negotiations  with  reference  to  this 
transaction,  which  was  completed  when  the 
conveyance  to  the  Cartersville  company  was 
made,  were  had  in  Minnesota. 

Trhe  real  question  in  the  case  being 
whether  the  transaction  was  governed  by 
the  Minnesota  law  or  by  the  Montana  law, 
as  is  explained  hereafter,  the  inquiry  as  to 
the  nature  and  place  of  these  negotiations 
was  important.  The  court  found  that 
Green  was  not  the  agent  of  the  Rosebud 
company.  There  was  evidence  that  he  was 
and  that  he  was  not.  The  court  sustained 
objections  to  pertinent  questions  put  by 
plaintilTs  counsel  upon  the  issue,  and  sus- 
tained objections  to  plaintiff's  offers  to 
prove  the  facts  as  he  claimed  them  to  be, 
both  as  to  Green's  agency  and  as  to  the  ne- 
gotiations culminating  in  tiie  deed  to  the 


Digitized  by 


Google 


742 


MINNESOTA  SUPREME  COURT. 


iCartersville  company.  In  this  the  court 
arred.  Ordinarily  BUch  an  error,  infecting, 
as  it  did,  material  facts  in  issue,  results  in 
a  new  trial.  If,  however,  from  the  facts 
properly  found,  and  the  other  facts  found 
as  the  plaintiff  claims  them  to  be,  including 
the  facts  in  proof  of  which  evidence  was  re- 
jected, there  could  be  but  one  result,  and 
that  tlie  one  reached  by  the  trial  court,  a 
new  trial  should  not  be  had ;  that  is,  if  from 
the  facts  properly  found,  and  the  other  facts 
taken  to  be  as  the  plaintiff  claims  them, 
the  law  declares  the  transaction  a  valid 
one,  a  new  trial  is  unnecessary.  This  is 
such  a  case.  Therefore,  in  reciting  ihe 
facts,  additional  to  those  properly  fonnd, 
they  are  assumed  to  be  as  the  plaintiff  by 
his  rejected  proofs  offered  to  show  them. 

'  2.  The  ultimate  question  upon  which 
the  rights  of  the  parties  depend  is  whether 
the  Montana  law  or  the  Minnesota  law  is 
the  governing  law  of  the  transaction 
brought  in  question. 

The  facts,  as  we  have  them  for  the  pur- 
poses of  this  appeal,  are  not  in  controversy, 
and  are  not  complicated. 

The  Rosebud  company  is  a  Montana  cor- 
poration. It  has  no  oflSce  elsewhere.  Its 
oJlicers  and  stockholders  reside  in  Montana. 
The  plaintiff.  Green,  is  a  resident  of  Mon- 
tana. The  trust  company  is  a  Minnesota 
corporation.  The  Cartersville  company  is 
a  South  Dakota  corporation,  organized 
there  in  December,  1911.  It  does  business 
and  has  its  principal  office  in  Minneapolis, 
though  it  did  not  obtain  the  required  li- 
cense until  after  the  transactions  here  in- 
volved. Its  connection  with  the  state  of  its 
birth  has  never  been   more  than  nominal. 

)  On  November  23,  1911,  the  Rosebud  com- 
pany and  the  plaintiff,  Qreen,  entered  into 
a  contract  of  sale  of  certain  Montana  lands, 
the  contract  before  mentioned.  This  con- 
tract was  executed  in  Montana  by  the  Rose- 
bud company  and  was  delivered  by  its  resi- 
dent, J.  E.  Edwards,  to  Green  at  Minneapo- 
lis, and  was  by  the  latter  signed  there.  It 
was  then  returned  to  Montana.  It  was  de- 
livered as  the  result  of  nq^tiations  had  in 
Minnesota.  It  was  originally  executed  for 
use  in  a  sale  attempted  by  Green  as  agent 
of  the  Rosebud  company,  which  was  not 
completed.  One  C.  H.  Wagner  and  one  W. 
O.  Williams  were  interested  with  Green  in 
this  contract.  This  the  Rosebud  company 
knew.  It  was  at  the  time  contemplated  by 
Green  and  his  associates  that  a  corporation 
would  be  organized  to  take  over  the  lands 
included  in  the  contract.     The  Cartersville 

'company  was  .organized  under  the  laws  of 
South    Dakota   for   this    purpose.     Green, 

[Wagner,  and  Williams,  together  with  a 
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resident  of  South  Dakota,  were  its  incor- 
porators. 

The  contract  of  November  23,  1911,  con- 
tained this  provision  relative  to  the  truat 
deed:  "Said  trust  deed  or  mortgage,  trust 
deeds  or  mortgages,  executed  in  conformity 
with  the  terms  hereof,  in  other  respects  to 
contain  such  terms  and  provisions  as  are 
ordinarily  contained  in  like  indentures  and 
instruments  within  the  state  of  Montana, 
and  to  be  in  such  form  as  the  party  of  the 
first  part  shall  desire  and  elect  at  the  time 
of  the  execution  thereof." 

On  December  6,  1911,  Green  made  a  for- 
mal assignment  of  the  contract  to  the  Car- 
tersville company.  On  December  20,  1911, 
the  Rosebud  company  deeded  the  Montana 
lands  to  the  Cartersville  company.  Ed- 
wards, the  president  of  the  Rosebud  com- 
pany, executed  the  deed  in  Minnesota  and 
delivered  it.  It  was  attested  by  Beattie, 
the  secretary  of  the  company,  and  the  cor- 
porate seal  attached,  apparently  In  Mon- 
tana. 

On  December  20,  1911,  the  Cartersville 
company  executed  and  delivered  to  the 
trust  company  a  mortgage  in  the  form  of  a 
trust  deed  to  secure  the  promissory  notes 
representing  the  unpaid  purchase  price. 
The  notes  ran  to  the  Rosebud  company. 
They  were  delivered  to  Edwards  at  Min- 
neapolis and  by  him  given  to  the  Rosebud 
company  in  Montana.  Of  the  purchase 
price  $25,000  was  paid  in  cash  or  in  notes 
accepted  in  lieu  of  cash.  The  balance  of 
the  purchase  price  was  represented  by 
notes.  One  note  for  the  sum  of  $25,000 
was  payable  on  January  1,  1913,  and  one 
for  $772.21  and  163  for  $1,000  each  were 
payable  on  January  1,  1918.  The  amount 
secured  by  the  trust  deed  was  $188,772.21. 
These  notes  drew  interest  at  the  rate  of  6 
per  cent  per  annum,  payable  annually,  and 
the  usual  coupons  were  attached.  The 
notes  contained  this  provision:  "And  it  is 
agreed  that  any  unpaid  principal  or  in 
terest  after  the  same  becomes  due  shall 
bear  interest  at  the  rate  of  8  per  cent  per 
annum,  payable  annually."    . 

The  coupons  contained  this  provision : 
"This  coupon  note  bears  interest  at  the 
rate  of  8  per  cent  per  annum  after  maturi- 
ty." 

The  Minnesota  statute  provides  as  fol- 
lows: "Contracts  shall  bear  the  same  rate 
of  interest  after  they  become  due  as  before, 
and  any  provision  in  any  contract,  note,  or 
instrument  providing  for  an  increase  of 
the  rate  of  interest  after  maturity,  or  any 
incre<Me  therein  after  making  and  delivery, 
shall  work  a  forfeiture  of  the  entire  inter- 
est; but  this  provision-  shall  not  apply  to 
notes  or  contracts  which  bear  no  interest 
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before  maturity."  Gen.  Stat.  1913,  § 
5805:  Rev.  Laws  1906,  §  2733. 

The  provision  for  an  increase  of  interest 
after  maturity  is  valid  under  tlie  Montana 
law.  Its  effect  under  the  Minnesota  lav  is 
to  forfeit  all  interest  reserved.  Chase  t. 
Whitten,  62  Minn.  498,  65  N.  W.  84. 

Under  the  facts  recited,  the  question  is 
whether  these  notes  are  governed  by  the 
Montana  law  and  are  valid,  or  whether 
they  arc  governed  by  the  Minnesota  law 
and  are  so  far  invalid  as  to  result  in  a  for- 
feiture of  the  interest. 

If  the  intent  of  the  parties  is  expressed, 
or  an  actual  intent  is  found,  either  that  the 
Minnesota  law  govern,  or  that  the  Montana 
law  govern,  such  intent  must  be  given  ef- 
fect. If  the  intent  is  not  expressed  or  an 
actual  intent  found,  the  court  must  find  the 
presumed  intent,  and  such  presumed  in- 
tent then  fixes  the  governing  law. 

In  Dicey  on  Conflict  of  Laws,  pp.  560,  561, 
these  rules  are  stated: 

"When  the  intention  of  the  parties  to  a 
contract,  as  to  the  law  governing  the  con- 
tract, is  expressed  in  words,  this  expressed 
intention  determines  the  proper  law  of  the 
contract  and,  in  general,  overrides  every 
presumption. 

"When  the  intention  of  the  parties  to  a 
contract  with  regard  to  the  law  governing 
the  contract  is  not  expressed  in  words, 
their  intention  is  to  be  inferred  from  the 
terms  and  nature  of  the  contract,  and  from 
the  general  circumstances  of  the  case,  and 
such  inferred  intention  determines  the 
proper  law  of  the  contract." 

In  this  case  no  intent  was  expressed. 
Neither,  as  we  shall  see,  can  an  actual  in- 
tent that  the  Minnesota  law  or  the  Mon- 
tana law  governs  be  found. 

In  a  search  for  the  actual  intent  of  the 
parties  when  none  is  expressed  there  is  an 
element  of  legal  jugglery.  Usually  parties 
to  transactions  of  this  nature,  referable  to 
one  state  or  another,  or  in  part  to  one 
state  and  in  part  to  another,  have  no  unex- 
pressed but  actual  intent  as  to  the  law 
which  shall  control.  The  question  of  what 
law  governs  does  not  suggest  itself  to  them. 
Why  should  itT  They  engage  in  a  trans- 
action from  which  each  hopes  to  profit,  in- 
tending that  it  will  be  carried  out  as 
agreed.  In  looking  at  the  case  before  us  it 
is  evident  that  the  Cartersville  company 
eould  not  have  had,  consistently  with  an 
honest  purpose,  when  it  made  the  mortgage 
and  notes  aggregating  $188,772.21,  evidenc- 
ing deferred  payments  on  land  for  which  it 
had  made  an  initial  payment  of  but  $26,000, 
all  of  the  deferred  payments,  except  $25,000, 
running  for  six  years,  an  actual  intent 
L.R.A.1916D. 


that  the  interest  reserved,  aggregating  up- 
wards of  $60,000,  need  not  be  paid;  and  it 
is  evident  that  the  Rosebud  company  could 
not  have  intended,  consistently  witii  ordi- 
nary business  sagacity,  when  it  received 
the  notes,  that  none  of  the  interest  promised 
it  need  be  paid;  and  it  is  evident  that  the 
trust  company,  acting  in  a  trust  capacity, 
could  not  have  intended  taking  a  deed  of 
trust,  securing  notes  payable  to  the  bene- 
ficiary of  the  deed,  on  which,  contrary  to 
their  terms,  no  interest  need  be  paid. 

The  suggestion  is  not  that  a  transaction 
is  free  of  usury  because  the  parties  to  it  do 
not  know  that  there  is  a  usury  law.  The 
contrary  is  true.  If  they  contract  for  for- 
bidden interest,  though  without  moral 
wrong,  not  knowing  that  there  is  a  usury 
law  to  violate,  they  are  subject  to  the  pen- 
alties of  usury.  29  Am.  A.  Eng.  Enc.  Law, 
2d  ed.  464.  But  when  the  circumstances  de- 
terminative of  the  governing  law  are 
equivocal,  and  the  determination  of  what 
the  governing  law  is  must  be  made  by  re- 
sorting to  the  presumed  intent  of  the  par- 
ties as  to  what  law  shall  govern, — that  of 
one  state,  which  leaves  the  transaction 
valid,  or  that  of  the  other,  which  makes  it 
usurious  and  illegal, — a  strong  presump- 
tion is  indulged  that  the  intent  was  to  con- 
tract with  reference  to  the  law  of  the  state 
where  the  transaction  is  valid;  and  the 
presumption  in  a  particular  case  may  be 
conclusive. 

It  is  competent  for  the  parties  to  select 
any  state,  provided  the  transaction  is  refer- 
able in  part  to  that  state,  as  the  one'  having 
the  governing  law,  if  this  is  done  without 
an  intent  to  evade  the  usury  law.  "It  is 
doubtless  essential  to  the  application  of 
this  principle  that  one  or  more  of  the  iin- 
portant  elements  of  the  contract,  or  signifi- 
cant circumstances  of  the  transaction,  shall 
have  had  their  situs  at  the  place  whose  law 
would  uphold  the  contract."  2  Whart. 
Confl.  L.  3d  ed.  p.  1200.  The  parties  can- 
not arbitrarily  assign  their  contract  to  a 
particular  state.  American  Freehold  Land 
&  Mortg.  Co.  T.  Jefferson,  60  Miss.  770,  30 
Am.  St  Rep.  687,  12  So.  464.  Effect  can  be 
given  to  the  presumed  intention  that  the 
law  of  a  particular  state  shall  be  the 
governing,  law  only  when  such  state  has  a 
vital  connection  with  the  transaction;  or 
where  elements  of  the  contract,  important 
in  determining  the  governing  law,  have 
their  situs  in  such  state.  39  Cyc.  809;  8 
Whart.  Confl.  L.  8d  ed.  pp.  1198  et  seq. 

The  transaction  here  in  question  was  vi- 
tally related  to  Montana.  The  Rosebud 
company  was  a  resident  of  Montana.  So 
were    its    officers    and   stockholders.      The 
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plaintiff,  who  was  the  vendee  in  the  contract 
of  November  23,  1911,  and  a  promoter 
and  incorporator  and  a  large  stockholder 
of  the  Cartersville  company,  resided  there. 
The  contract  of  sale  was  signed  there,  and 
was  returned  there,  though  originally  in- 
tended for  a  different  transaction.  This 
land  conveyed  was  there.  The  mortgage 
was  drafted  there.  It  was  for  unpaid 
purchase  money  and  was  secured  upon 
lands  located  there.  The  notes  were 
negotiable  in  Montana  and  non-nego- 
tiable in  Minnesota.  The  Cartersville  com- 
pany covenanted  in  the  trust  deed  to  ]..y 
the  taxes  and  assessments  levied  in  Mon- 
tana, including  irrigation  taxes.  It  had 
the  right  by  the  trust  deed  to  sell  portions 
of  the  mortgaged  lands  at  not  less  than 
specified  prices,  and  upon  payment  of  a 
certain  percentage  of  the  price  received,  was 
entitled  to  a  release  of  the  mortgage  as  to 
the  lands  sold.  It  covenanted  to  keep  the 
buildings,  fences,  ditches,  and  other  im- 
provements on  the  Montana  lands  in  re- 
pair. It  was  contemplated  by  the  Novem- 
ber contract  that  the  mortgage  should  con- 
tain, as  it  did,  clauses  usual  to  Montana 
mortgages.  The  connection  between  the 
transaction  here  involved  and  Montana  was 
not  artificial. 

Opposed  to  the  claim  that  the  presumed 
intent  was  that  the  law  of  Montana  should 
be  the  governing  law,  and  supporting  the 
contention  that  the  Minnesota  law  should 
be  presumed  to  be  intended  to  be  the  gov- 
erning law,  these  considerations  are  urged: 
The  notes  were  signed,  delivered,  and  pay- 
able in  Minnesota.  The  trust  deed,  and  the 
deed  of  the  lands  except  as  to  the  signature 
of  the  secretary,  were  executed  here.  Both 
were  delivered  here.  The  mortgagee  was  a 
corporation  of  this  state.  The  mortgagor 
had  its  principal  office  in  Minnesota.  Ail 
of  the  negotiations  relative  to  the  transac- 
tion were  had  in  Minnesota. 

There  was  no  intent  to  evade  the  usury 
law.  The  Cartersville  company,  the  Rose- 
bud company,  and  the  trust  company  had 
no  thought  of  engaging  in  other  than  a 
lawful  and  honest  transaction.  Indeed, 
there  was  no  greed  for  interest.  If  the 
notes  had  provided  for  interest  at  8  or  10 
per  cent  from  the  b^inning,  instead  of  an 
advance  from  6  to  8  per  cent  on  principal 
and  interest  in  default,  more  interest  would 
have  been  received  and  the  Minnesota  law 
would  not  have  been  offended. 

The  courts  go  far  in  giving  effect  to  the 
presumption  that  the  parties  intended  their 
contract  to  be  performed  in  the  state  where 
it  could  be  validly  performed  according  to 
L.R.A.1916D. 


its  terms,  rather  than  in  a  state  where  it 
would  be  wholly  or  in  part  invalid.  Thus, 
in  Mott  V.  Rowland,  iS  Mich.  561,  48  K.  W. 
688,  the  court  said:  "It  cannot  be  pre- 
sumed that  the  parties  intended  to  enter 
into  an  ill^ial  contract.  The  presumption 
is  rather  in  faVor  of  its  validity.  The  law 
will  presume  an  honest  intention,  unless 
there  is  something  in  the  nature  of  the 
transaction  or  in  the  proofs  to  establish  the 
contrary." 

In  Hicronymus  v.  New  York  Nat.  BIdg. 
4  L.  Asso.  (C.  C.)  101  Fed.  12,  affirnaed 
in  46  C.  C.  A.  684,  107  Fed.  1005,  the  court 
said:  "And  it  is  well  settled  by  the  de- 
cisions of  the  United  States  Supreme  Court 
that  a  contract  is  governed  by  the  law  with 
a  view  to  which  it  is  made;  and  it  is  to  be 
presumed,  in  the  absence  of  any  express 
declaration  or  controlling  circumstances  to 
the  contrary,  that  the  parties  had  in  con- 
templation a  law  according  to  which  their 
contract  would  he  upheld,  rather  than  one 
by  which  it  would  be  defeated." 

Other  cases,  valuable  because  of  their 
statement  or  discussion  of  the  princifle, 
but  not  cited  because  parallel  in  their  facts, 
are  the  following:  Miller  v.  Tiffany,  1 
Wall.  298,  17  L.  ed.  540;  New  England, 
Mortg.  Secur.  Co.  v.  Vader  (C.  C.)  28  Fed. 
265,  270;  Newman  v.  Kershaw,  10  Wis. 
333;  Jackson  v.  American  Mfg.  Co.  88  Ga. 
766,  16  S.  E.  812;  Whitloek  v.  Cohn,  72 
Ark.  83,  80  S.  W.  141 ;  Chapman  v.  Robert- 
son, 6  Paige,  627,  31  Am.  Dec.  264;  Crom- 
well V.  Sac.  County,  96  U.  S.  61,  24  L.  ed. 
681;  United  States  Sav.  A  L.  Co.  v.  Shain, 
8  N.  D.  136,  77  N.  W.  1006.  And  se^  22 
Am.  ft  Eng.  Enc.  Law,  2d.  ed.  1330;  39  Cyc. 
899;  2  Whart.  Confl.  L.  3d  ed.  $  SlOg. 

There  is  nothing  in  Finnes  v.  Selover, 
102  Minn.  334,  113  N.  W.  888;  Walsh  v. 
Selover,  109  Minn.  136,  123  N.  W.  291,  or 
True  V.  Northern  P.  R.  Co.  126  Minn.  72, 
147  N.  W.  948,  at  variance  with  the  views 
expressed. 

Applying  the  rules  stated,  we  hold  that 
the  law  of  Montana  was  the  proper  law  of 
the  contract,  and  that  its  law,  under  which 
the  transaction  involved  is  valid,  is  the  gov- 
erning law.  Under  the  facts,  putting  then 
as  favorably  to  the  plaintiff  as  is  possible, 
it  would  be  intolerable  to  require  or  to  per- 
mit the  Cartersville  company  to  disavow 
its  assumed  obligation  to  pay  interest  on 
the  purchase  money  notes.  The  law  will 
conclusively  presume  the  Montana  law  to 
be  the  intended  governing  law. 

Order  affirmed. 

Petition  for  rdiearing  denied. 
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MIDLAND  SAVINGS  &  LOAN  COMPANY, 
Plff.  in  Err., 

V. 

DANIEL  W.  BEATS  et  A 

(—  Okla.  — ,  150  P«c.  868.) 

Building  and  loan  association  —  statu- 
tory axitliorlty. 

1.  A  building  and  loan  association  incor- 
porated within  the  state  ot  Colorado  under 
the  laws  of  that  state  may  loan  its  accumu- 
lations to  members  upon  such  plan  of  re- 
payment provided  for  in  its  by-laws,  and 
may  charge,  contract  for,  and  recover  a 
premium  upon  such  plan  as  may  be  pro- 
vided for  in  the  by-lawg  or  note  or  other 
evidence  of  indebtedness  taken  by  such  as- 
sociation, all  of  which  notes  shall  be  in 
form  non-negotiable.  Section  S,  p.  125, 
Colo.  Laws  1897. 

For  other  oaaet,  «««  Building  and  Loan  As- 
sociations, III.  h,  in  Dig.  ISB  y.  8. 

Same  —  premium  —  competitive  bid- 
ding. 

2.  According  to  the  by-lawg  of  the  plain- 
tiff in  error  association,  adopted  pursuant 
to  the  statute,  in  addition  to  Interest  at  the 
rate  of  7  J  per  cent  per  annum,  such  pre- 
mium could  be  charged  as  provided  for  in 
the  note,  bond,  or  other  evidence  of  indebt- 
edness taken  by  the  company,  provided  the 
premium  so  charged  should  not  exceed  62i 
cents  per  month  on  each  $100  borrowed. 
Held,  when  the  premium  fixed  in  the  note 
was  less  than  that  authorized  in  the  by- 
laws, the  same  was  a  proper  item  of  charge 
for  money  loaned.  Held,  further,  that  un- 
der S  6,  p.  125,  Colo.  Laws  1897,  a  building 
and  loan  association  organized  within  that 
state  and  under  its  laws  may  loan  its  ac- 
«iimulation8,  when  the  by-laws  of  the  as- 
sociation so  provide,  without  the  necessity 
of  competitive  bidding. 

For  other  cases,  see  Building  and  Loan  As- 
sociations, III.  b,  in  Dig.  1-52  N.  8. 
Conflict  ot  laws  —  contract. 

3.  As  a  general  rule,  it  is  within  the 
power  of  the  contracting  parties,  by  the 
express  terms  of  their  contract  or  under- 
taking, to  establish  the  place  according  to 
the  laws  of  which  the  validity  and  con- 
struction of  the  contract  shall  be  deter- 
mined. 

For  other  cases,  see  Conftiot  of  Laics,  I.  o, 

1,  in  Dig.  J-52  N.  8. 
Same  —  foreign  contract  —  Interest. 

4.  A  first  mortgage  bond  and  real  estate 
mortgage  given  by  a  resident  of  the  In- 
dian Territory  in"  September,  1907,  upon 
land  located  in  said  territory,  to  a  foreign 
building  and  loan  association,  solvable  ac- 
cording to  the  laws  of  Colorado,  is  unin- 
fluenced by  §  1623,  Comp.  Laws   1909    (§ 

Headnotes  by  Sharp,  J. 


Note.  —  For  conflict  of  laws  as  to  usury, 
•ee  annotation  following  this  case,  post,  7-60. 
L.R.A.1916D. 


1326,  Rev.  Laws  1910),  providing  that  for- 
eign building  and  loan  associations  shall 
not  charge  a  rate  of  interest,  or  interest 
and  premiums,  in  excess  of  1  per  cent  per 
month  upon  the  amount  loaned,  and  mak- 
ing any  charge  over  and  above  said  rate 
usurious. 

For  other  cases,  see  Confliot  of  Laws,  I.  ft, 
8,  in  Dig.  ISS  A'.  8. 

(July  13,  1915.) 

ERROR  to  the  District  Court  for  Pitts- 
burg County  to  review  a  judgment  in 
plaintiff's  favor  for  less  than  the  amount 
claimed,  in  an  action  brought  to  recover  a 
balance  alleged  to  be  due  on  a  bond,  and  to 
foreclose  a  mortgage  given  in  satisfaction 
thereof.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Robert  X.  McMillen  and  A.  3. 
Bryant,  for  plaintiff  in  error: 

The  court  dearly  erred  in  holding  that 
the  Colorado  statute,  which  it  found  gov- 
erned the  contract,  required  that  the  lof.n 
In  question  should  be  submitted  to  competi- 
tive bids  among  the  stockholders  of  the  com- 
pany. 

0  Cyc.  149,  and  notes;  Thompson,  Bldg. 
t  L.  Asso.  §  188,  p.  377;  Steinman  v.  Mid- 
land Sav.  A  L.  Co.  78  Kan.  479,  96  Pac. 
860;  Manship  v.  New  South  Bldg.  i,  L. 
Asso.  110  Fed.  Ml;  Oale  v.  Southern  Bldg. 
t  L.  Asso.  117  Fed.  732;  Zenith  Bldg.  &  L. 
Asso.  V.  Heimbach,  77  Minn.  97,  79  N.  W. 
600;  Clarksville  Bldg.  &  L.  Asso.  v.  Steph- 
ens, 26  N.  J.  £q.  355;  New  Jersey  Bldg. 
L.  &  Invest.  Co.  v.  Bachelor,  54  N.  J.  Eq. 
600,  35  AU.  745;  International  Bldg.  &  L. 
Asso.  V.  Wall,  153  Ind.  554,  55  N.  £.  431; 
United  States  Sav.  Ii  L.  Co.  v.  Rider,  155 
Ind.  704,  58  N.  B.  674;  Boleman  v.  Citizens' 
Loan  &  Bldg.  Asso.  114  Wis.  217,  90  N.  W. 
190;  Sheldon  v.  Birmingham  Bldg.  t  L. 
Asso.  121  AU.  278,  25  So.  823;  Beyer  v. 
National  Bldg.  &.  L.  Asso.  131  Ala.  869, 
31  So.  113;  Beckley  v.  United  States  Say. 
&  L.  Co.  147  Ala.  195,  40  So.  650 ;  Bedford  v. 
Eastern  Bldg.  ft  L.  Asso.  181  U.  S.  227,  45 
L.  ed.  834,  21  Sup.  Ct.  Rep.  697;  McNa- 
mara  v.  Oakland  Bldg.  tc  L.  Asso.  131  CaL 
336,  63  Pac.  670;  Sever  v.  Mercantile  Mut. 
Bldg.  &  L.  Asso.  93  Mo.  App.  302;  Oallison 
V.  Trenton  Bldg.  &  h.  Asso.  98  Mo.  App. 
677,  72  S.  VV.  477;  Johnson  v.  Southern 
Bldg.  A  L.  Asso.  121  Ala.  524,  26  So.  201; 
Southern  Bldg.  ft  L.  Asso.  v.  Rector,  38 
C.  C.  A.  686,  98  Fed.  171 ;  National  Bldg.  & 
L.  Asso.  V.  Ballard,  126  Ala.  155,  27  So. 
971;  United  States  Sav.  &  L.  Co.  v.  Shain, 
8  N.  D.  136,  77  N.  W.  1006;  Hleronymus  v. 
New  York  Nat.  Bldg.  A,  L.  Asso.  101  Fed. 
12. 

Contracts  made  in  one  place  to  be  per- 
formed in  another  must  be  construed  ac- 
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cording  to  the  law  of  the  place  of  perfor- 
mance. 

Reeve  t.  Ladies'  Bldg.  Abbo.  56  Ark.  335, 
18  L.R.A.  129,  19*  S.  W.  917;  Farmers' 
Sav.  &,  Bldg.  &  Ia  Abso.  t.  Ferguson,  69 
Ark.  352,  63  S.  W.  797;  Clarke  v.  Taylor, 
69  Ark.  612,  65  S.  W.  110;  Hough  ▼.  Mau- 
pin,  73  Ark.  518,  84  S.  W.  717. 

Messrs.  Stuart,  Cruoe,  &  Cruce  also  for 
plaintiff  in  error. 

Mr.  Wallace  Wilkinson,  for  defendants 
in  error: 

All  of  the  transactions  in  making  the 
contract  were  made  within  the  state  of 
Oklahoma  and  the  contract  was  an  Okla- 
homa contract  and  subject  to  its  laws. 

^£tna  Bldg.  &  L.  Asso.  v.  Rough,  32  Okla. 
735,  124  Pac.  24;  Washington  Nat.  Bldg. 
Loan  V.  Invest.  Asso.  v.  Stanley,  38  Or. 
319,  58  L.R.A.  816,  84  Am.  St.  Rep.  793,  63 
Pac.  489;  Meroney  v.  Atlanta  Bldg.  ft  L. 
Asso.  116  N  C.  882,  47  Am.  St.  Rep.  841, 
21  S.  E.  924;  Martin  v.  Johnson,  84  6a. 
481,  8  L.Bjlk.  170,  10  S.  E.  1092;  Dickin- 
son V.  Edwards,  77  N.  Y.  573,  33  Am.  Rep. 
671;  Jackson  v.  American  Mortg.  Co.  88 
Ga.  756,  15  S.  E.  812;  Royal  Loan  Aaso.  v. 
Forter,  68  Kan.  468,  75  Pac.  484,  1  Ann. 
Caa.  794;  Parker  v.  Van  Buren,  20  Colo. 
217,  36  Pac.  900. 

Sharp,  J.,  delivered  the  opinion  of  the 
court: 

On  September  3,  1907,  at  Kiowa,  Indian 
Territory,  the  defendant  in  error,  Daniel 
W.  Beats,  gave  the  plaintiff  in  error,  the 
Midland  Savings  &  Loan  Company,  of  Den- 
ver, Colorado,  his  first  mortgage  bond  or 
note  in  the  principal  sum  of  $500,  and  as 
part  security  therefor  on  said  day  executed 
a  real  estate  mortgage  on  lot  numbered  4 
in  block  numbered  63  in  the  town  of  Kiowa. 
According  to  the  terms  of  said  bond,  the 
maker  thereof  obligated  himself  to  pay  or 
cause  to  be  paid  to  the  said  company,  at 
its  office  in  the  city  of  Denver,  the  sum  of 
$13.25  monthly,  on  or  before  the  last  day 
of  each  month,  of  which  sum  $8.25  was  a 
monthly  instalment  due  upon  16  shares  of 
the  capital  stock  of  said  company,  the  sum 
of  $3.13  monthly  interest  due  upon  said 
principal  sum,  and  the  further  sum  of 
$1.87  as  monthly  premium  upon  said  prin- 
cipal sum,  and  in  addition  thereto  such 
fines  as  should  accrue  upon  said  stock,  in- 
terest, and  premium,  according  to  the  by- 
laws of  the  company;  payment  to  be  made 
until  said  principal  sum  should  be  paid  in 
full  as  therein  provided  for.  Default  in 
the  payment  having  been  made,  the  com- 
pany, on  the  9th  day  of  February,  1911, 
instituted  its  action  in  the  district  court  of 
Pittsburg  county,  to  recover  of  the  maker 
of  said  bond  the  alleged  balance  due,  and 
L.R.A.1916D. 


to '  foreclose  the  mortgage  in  satisfaction 
thereof.  The  defendants,  other  than  Daniel 
W.  Beats,  it  was  claimed,  asserted  some 
interest  or  lien  upon  the  real  estate  de- 
scribed, which  was  junior  and  inferior  to 
the  liens  of  the  plaintiff,  and  for  the  pur- 
pose of  determining  and  foreclosing  such  _ 
interest  said  defendants  were  made  parties.  ' 
Trial  being  had,  special  findings  of  fact 
were  made  and  returned  by  the  trial  court, 
and  judgment  entered  for  plaintiff  in  the 
sum  of  $196.25;  the  court  also  decreeing 
the  sale  of  the  real  estate  in  settlement  of 
the  judgment.  Among  other  things  the 
court  found  that  plaintiff  was  a  building 
and  loan  association,  incorporated  and  or- 
ganized under  the  laws  of  the  state  of  Colo- 
rado, with  its  principal  office  at  Denver, 
Colorado,  and  that  said  association  sold 
stock  and  loaned  money  to  its  subscribers 
only;  that  the  15  shares  of  stock  sold  said 
Beats  were  assigned  to  the  company  as 
collateral  security  for  the  loan  made  by 
it;  that  the  contract  entered  into  between 
said  parties  by  its  terms  was  to  be  gov- 
erned by  and  construed  according  to  the 
laws  of  the  state  of  Colorado;  that  the  by- 
laws introduced  in  evidence  by  plaintiff 
were  in  force,  at  the  time  of  the  execution 
of  the  various  instruments  affecting  said 
loan;  and,  further,  that  under  the  laws  of 
the  state  of  Colorado  in  force  at  the  time, 
the  plaintiff  was  required  to  submit  its 
loan  to  competitive  bids  of  its  stockholders, 
which  fact  the  court  found  plaintiff  had 
failed  to  prove,  and  that  therefore  "the 
loan  became  and  was  a  straight  loan  of 
money  from  the  plaintiff  to  the  defendant, 
and  that  the  defendant  was  not  bound  un- 
der the  by-laws  of  the  state  of  Colorado  to 
all  the'  penalties,  forfeitures,  and  payment 
of  stock,  as  is  provided  for  in  their  by-laws 
[statutes]." 

Thereafter,  and  within  the  time  allowed 
by  law,  plaintiff  filed  its  motion  for  a  new 
trial,  including  therein,  among  other 
grounds:  "Error  in  the  assessment  of  the 
amount  of  recovery,  the  same  being  too 
small." 

The  one  contention  urged  in  this  court 
in  the  supplemental  brief  of  the  plaintiff 
in  error  is  that  under  the  laws  of  the  state 
of  Colorado  a  fixed  premium  may  be  agreed 
upon  by  the  parties  to  the  loan  without 
the  necessity  of  competitive  bidding.  Plain- 
tiff both  pleaded  and  proved  various  pro- 
visions of  the  statutes  of  Colorado,  §§  1,  3, 
6,  7,  pp.  121,  122,  125,  Sess.  AcU  1897. 
Section  1  in  part  reads  as  follows:  "Any 
association  of  not  less  than  three  persons 
hereafter  incorporated  under  the  laws  of 
tills  state,  which  shall  be  organized  within 
this  state  for  the  purpose  of  raising  a  fund 
by    the    collection    of    dues    or   stated    pay- 
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menta  from  its  members,  to  be  loaned 
Among  its  members,  shall,  in  furtherance 
of  uuvh  purpose,  and  after  having  complied 
with  the  requirements  of  this  act,  be  au- 
.  thorized  and  empowered  to  levy,  assess,  and 
collect  from  its  members  such  sums  of  mon- 
ey, by  rates  of  stated  dues,  fines,  interest 
on  loans  advanced,  and  premiums  bid  by 
members  for  the  right  of  precedence  in 
taking  loans,  as  the  corporation  may  pro- 
vide for  in  its  constitution  or  by-laws." 

By  §§  6  and  7  it  was  provided: 

"Section  6.  Every  such  corporation  or- 
ganized under  the  laws  of  the  state  of  Colo- 
rado may  loan  its  accumulations  to  mem- 
bers upon  such  plan  of  repayment  us 
provided  by  its  by-laws.  They  may  charge, 
contract  for,  and  recover  a  premium  upon 
such  a  plan  as  may  be  provided  for  in  the 
by-laws  or  note  or  other  evidence  of  indebt- 
edness taken  by  such  association,  all  of 
which  notes  shall  be  in  form  non-negoti- 
able. 

"Section  7.  No  premiums,  fines,  or  in- 
terest on  such  premium  that  may  accrue  to 
the  said  association,  according  to  the  pro- 
visions of  this  act,  shall  be  deemed  usur- 
ious; and  the  same  may  be  collected  as 
debts  of  like  amount  are  now  by  law  col- 
lected in  this  state;  but  no  fees  for  non- 
payment of  dues  shall  exceed  5  per  cent  per 
month  for  the  first  sixty  days,  and  2  per 
cent  per  month  thereafter." 

In  §  28  of  the  by-laws  of  the  company 
it  was  provided:  "All  loans  shall  bear  in- 
terest at  the  rate  of  7i  per  cent  per  annum, 
and  such  premium  as  may  be  provided  for 
in  note,  bond,  or  other  evidence  of  indebted- 
ness taken  by  the  company,  all  of  which 
shall  be  in  form  non-negotiable:  Provided 
that  such  premium  shall  not  exceed  62^ 
cents  per  month  on  each  $100  borrowed. 
Interest  and  premium  shall  be  due  and 
payable  monthly,  at  the  home  office  of  the 
company  on  or  before  the  1st  day  of  each 
month  from  time  loan  is  closed  until  fully 
paid." 

It  will  be  noted  that  the  premium  called 
for  is  designated  by  reference  to  the  bond 
or  other  evidence  of  indebtedness.  The  bond 
signed  by  Beats  and  accepted  by  the  com- 
pany provided,  as  we  have  already  seen, 
for  the  payment  of  the  sum  of  $13.25  month- 
ly, on  or  before  the  last  day  of  each  month, 
of  which  sum  $8.25  constituted  the  month- 
ly instalment  due  upon  15  shares  of  stock 
issued  to  said  Beats,  and  the  sum  of  $3.13 
monthly  interest  due  upon  the  amount  of 
the  loan,  and  the  sum  of  $1.87  premium 
payable  monthly  upon  said  principal  sum 
or  loan,  and  also  such  fines  as  might  accrue 
upon  such  stock,  interest,  and  premium 
according  to  the  by-laws  of  the  company, 
until  the  principal  sum  was  paid  in  full, 
L.R.A.1916D. 


by  said  shares  of  capital  stock  having 
reached  their  par  value,  or  until  otherwise 
paid  as  therein  provided,  when  the  obliga- 
tion should  become  void.  By  §  7  of  the  act 
it  was  provided  that  no  premiums,  fines, 
or  interest  on  such  premiums  that  may 
accrue  to  the  association,  according  to  the 
provisions  of  the  act,  should  be  deemed 
usurious,  and  that  the  same  might  be  col- 
lected as  debts  were  at  the  time  by  law 
collected  in  the  state  of  Colorado. 

In  holding  that,  umder  the  Colorado  stat- 
ute, plaintiff  was  required  to  submit  its 
loans  to  competitive  bids  of  its  stockhold- 
ers, it  is  clear  the  court  erred.  Whatever 
may  be  the  authority  given  the  company 
under  §  1  of  the  statute,  it  is  not  necessary 
to  determine.  We  are  concerned  only  with 
8  6,  under  which,  admittedly,  the  loan  was 
made.  This  section  authorized  the  loan  of 
the  company's  accumulations  to  members 
upon  such  plan  of  repayment  as  provided 
for  by  its  by-laws,  and  stipulated  tliat  the 
company  could  charge,  contract  for,  and 
recover  a  premium  upon  such  plan  as  might 
be  provided  for  in  its  by-laws  or  note  or 
other  evidence  of  indebtedness  taken  by 
such  association.  With  reference  to  the 
premium,  the  by-law  enacted  under  author- 
ity of  the  statute  provided  that  in  addition 
to  the  interest  fixed  at  7i  per  cent  per 
annum,  such  premitim  could  be  charged  in 
the  note,  bond,  or  other  evidence  of  indebt- 
edness as  therein  provided  for,  conditioned 
only  that  the  same  should  not  exceed  62^ 
cents  per  month  on  each  $100  borrowed. 
The  premium  fixed  in  the  bond  was  $1.87, 
payable  monthly,  or  less  than  that  author- 
ized in  the  by-law.  The  loan  being  made 
under  authority  of  §  6  of  the  statute,  and 
of  the  by-laws  of  the  association,  and  the 
bond  providing  for  the  payment  of  a  fixed 
monthly  premium,  there  was  no  warrant 
of  law  for  the  trial  court  holding  it  was 
necessary  that  plaintiff  established  the  fact 
that  it  had  submitted  the  loan  to  a  com- 
petitive bidding;  otherwise,  it  could  not 
recover  such  sums  as  authorized  in  the  by- 
laws. The  elaim  here  made  was  urged  in 
Steinman  v.  Midland  Sav.  ft  L.  Co.  78  Kan. 
479,  96  Pac.  860,  where  the  same  provi^ 
sions  of  the  Colorado  statutes  were  before 
the  court.  Answering  the  contention,  the 
court  said:  "It  is  also  urged  that  as  there 
was  no  competitive  bidding  for  the  loan, 
there  could  be  no  premium  in  fact,  and  that 
the  provisioB  therefor  was  an  evasion  of 
the  usury  laws;  but  the  statute  of  Colo- 
rado, in  connection  with  the  by-laws,  which 
were'  a  part  of  the  contract,  provides  for 
such  premiump,  and  in  following  the  rule 
in  the  Solomon  Case,  71  Kan.  18S,  79  Pac. 
1077,  we  must  hold  the  party  bound  by  its 
terms." 
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In  Boleman  t:  Citizens'  Loan  &  Bldg. 
As8o.  114  Wis.  817,  90  N.  W.  199,  referring 
to  the  statutes  of  Wisconsin  on  the  sub- 
ject of  loans  of  this  character,  the  supreme 
court  of  that  state  said:  "It  is  worthy 
of  note  that  corporations  of  this  kind,  or- 
ganized under  our  present  statutes,  are  au- 
thorized to  adopt  fixed  rates  of  premium 
and  interest  on  loans.  This  was  evidently 
done  in  deference  to  the  fact  that  hori- 
zontal or  uniform  premiums,  based  upon  a 
just  profit  to  the  association,  have  been 
demonstrated  in  actual  experience  as  being 
more  to  the  advantage  of  the  association, 
and  as  of  more  fairness  to  the  members 
desiring  loans,  than  the  other  plan." 

A  statute  similar  in  its  meaning  came 
under  review  by  the  supreme  court  of  In- 
diana in  International  Bldg.  &  L.  Abso.  v. 
Wall,  153  Ind.  664,  65  N.  E.  431.  Refer- 
ring to  this  statute,  which  in  §  9  thereof 
provides:  "It  shall  be  competent  and  law- 
ful for  the  borrower  from  such  association 
to  agree,  in  writing,  upon  a  given  rate  of 
premium  in  addition  to  the  interest  to  be 
paid  upon  each  loan,  without  bidding.  All 
contracts  heretofore  made  between  any  bor- 
rower and  any  such  association  for  the  pay- 
ment of  any  premiums,  with  or  without 
any  bidding,  are  hereby  legalized"  (Ind. 
Laws  1897,  p.  287), — the  court  held  that 
whether  or  not,  prior  to  the  taking  ^ect 
of  the  act,  an  agreement  for  premium  by 
rate,  instead  of  in  gross,  was  authorized 
by  statute,  was  a  question  unnecessary  to 
decide;  however,  no  new  rights  having  in- 
tervened, the  legislature  might  ratify  acts 
it  might  have  authorized;  and  it  was  fur- 
ther said  that,  as  ihe  legislature  had  pow- 
er to  authorize  building  and  loan  corpora- 
tions to  take  premiums,  it  could  permit  its 
corporate  creatures  to  exercise  that  power 
in  any  mode  it  saw  fit. 

By  statute,  in  Illinois,  a  building  and 
loan  association  may  by  its  by-laws  dis- 
pense with  the  offering  of  its  money  in 
open  meeting,  and  in  lieu  thereof  loan  its 
money  at  a  rate  of  interest  and  premium 
fixed  by  its  by-laws,  and  either  with  or 
without  premium,  deciding  the  preference 
or  priority  of  loans  by  priority  of  appli- 
cationii  for  loans  of  its  stockholders.  Col- 
lins v.  Cobe,  202  HI.  469,  66  N.  K  1079. 

In  Beckley  v.  United  States  8av.  &  L. 
Co.  147  Ala.  195,  40  So.  655,  the  conten- 
tion was  made  that  the  contract  was  usu- 
rious, and  that  the  premium  should  be  added 
to  and  included  as  a  part  of  the  interest. 
Iberc,  as  in  §  7  of  the  Colorado  statute, 
it  was  expressly  provided  that  premiums 
should  not  render  the  contract  usurious. 
Referring  to  the  manner  of  making  the 
loan,  it  was  held  that,  because  the  money 
was  not  put  up  to  the  highest  bidder,  the 
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mortgage  was  not  thereby  invalid  or  the 
loan  usurious, — citing,  in  support  of  its 
conclusion,  Zenith  Bldg.  t  L.  Asso.  v.  Heim- 
bach,  77  Minn.  97,  79  N.  W.  609. 

In  1895  a  somewhat  similar  statute  was 
adopted  in  the  state  of  Missouri,  which  was 
before  the  court  of  appeals  in  Cover  t. 
Mercantile  Mut.  Bldg.  &  L.  Asso.  93  Mo. 
App.  302.  In  sustaining  the  company's 
right  to  recover  a  fixed  premium,  the  court 
said:  "Defendant  association,  after  the 
enactment  of  the  statute  of  1895,  adopted 
a  by-law  authorizing  the  loan  of  its  funds 
at  a  premium  of  60  cents  per  share  month- 
ly. The  loans  in  controversy,  as  we  have 
just  seen,  were  made  at  a  premium  of  40 
cents  per  share,  and,  being  thus  less  than 
that  authorized  by  the  by-laws,  no  com- 
plaint can  be  heard  from  the  borrower  that 
the  by-jaw  was  not  complied  with.  We 
therefore  hold  that  defendant's  demanding 
and  exacting  of  plaintiffs  a  fixed  premium, 
without  competitive  bids,  was  authorized 
by  the  statute  aforesaid." 

After  reviewing  the  early  statutes  and 
decisions  of  the  courts  of  <  that  state,  and 
referring  to  the  change  in  the  statute 
brought  about  by  the  passage  of  the  act  of 
May  1,  1891  (88  Ohio  Laws,  p.  469),  which 
omitted  the  former  condition  of  competitive 
bidding  as  to  the  premium  paid,  and  in 
criticizing  the  practice  prevalent  under  the 
earlier  statutes,  it  is  said  in  Cramer  v. 
Southern  Ohio  Loan  &  T.  Co.  72  Ohio  St. 
395,  69  L.R.A.  416,  74  N.  E.  200.  2  Ann. 
Cas.  990:  "The  legislature,  we  must  as- 
sume, had  a  reasonable  motive  for  this  ma- 
terial change,  for  before  that  time  this 
court,  in  the  cases  cited  under  the  former 
law,  held  that,  if  the  preibium  was  not  bid 
for  precedence  in  obtaining  the  loan,  it  was 
usuriotis  in  case  it  and  the  interest  ex- 
ceeded the  legal  rate  to  be  charged  under 
the  interest  laws.  We  think  a  reason  for 
the  change  in  the -statute  may  be  readily 
found.  Experience  with  competitive  bid- 
ding did  not  tend  to  fairness  and  equality 
among  the  members.  The  amounts  of  pre- 
miums bidden  at  different  times  and  by 
different  borrowers  were  not  uniform.  At 
one  time  competition  was  stronger  than 
at  another,  thus  increasing  the  sum  to  be 
paid.  There  was  opportunity  at  least  for 
fictitious  competition  to  run  the  premium 
up;  and,  whatever  the  premium,  high  or 
low,  the  dividends  were  the  same  to  all. 
The  member  who  paid  the  high  rate  of 
premium  received  no  greater  dividend  than 
the  one  who  paid  the  lowest.  There  was 
no  certain  standard,  and  the  rights  of 
members  thus  varied  with  the  seasons,  or 
the  financial  stress  in  which  the  borrower 
might  be  found.  The  old  law  defeated  the 
principle  of  mutuality,  wjiich  is  the  basic 
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principle  of  such  associations.  Now  all  bor- 
rowers are  treated  as  upon  a  common  level,' 
and  the  premium  is  uniform,  and  all  fare 
alike  in  that  respect,  and,  of  course,  share 
alike  in  the  dividends  to  be  credited.  There- 
fore the  present  law  is  not  vicious,  as  de- 
clared bjr  one  of  our  circuit  courts,  but,  on 
the  contrary,  it  is  fair,  and  is  sanctioned 
by  the  rule  of  mutuality." 

In  Manship  v.  New  South  Bldg.  i,  I*. 
Asso.  (C.  C.)  110  Fed.  845,  referring  to 
the  subject  of  loans  by  building  associa- 
tions, and  after  reviewing  a  number  of  the 
authorities,  the  opinion  in  part  reads:  "In 
my  judgment,  when  there  is  no  legislative 
prohibition,  such  as  is  found  in  Ohio,  pre- 
miums may  be  fixed  by  contract,  just  as 
interest  may  be  fixed  thereby,  and  it  seems 
to  me  certain  that,  in  view  of  the  present 
extent  of  building  and  loan  association  in- 
terests in  the  United  States,  fixed  premiums 
are  better  calculated  to  put  all  the  mem- 
bers of  such  associations  on  an  equal  foot- 
ing than  premiums  fixed  by  open  bidding, 
where  the  amount  of  same  would  not  be 
fixed  upon  any  business  basis,  but  would 
only  be  determined  by  the  financial  exigen- 
cies and  necessities  of  those  who  might  be 
bidding  for  the  particular  sum  of  money 
offered." 

To  the  same  effect  is  the  decision  in  Gale 
V.  Southern  Bldg.  ft  L.  Asso.  (C.  C.)  117 
Fed.  732,  where,  after  citing  the  Alabama 
statute  and  the  decisions  of  the  supreme 
court  of  that  state  (Sheldon  v.  Birmingham 
Bldg.  &.  L.  A880.  121  Ala.  278,  25  So.  820, 
and  other  local  decisions),  the  court  holds 
that  building  and  loan  associations,  under 
the  statute,  have  the  right,  if  their  by-laws 
BO  provide,  to  lend  on  a  fixed  premium, 
which,  together  with  the  interest  charged 
eo  nomine,  exceeds  the  interest  rate  allowed 
to  be  charged  by  other  lenders.  Other  cases 
bearing  upon  and  supporting  the  rule  an- 
nounced are  Borrowers'  &,  Investors'  Bldg. 
Asso.  v.  Eklund,  100  111.  257,  52  L.R.A. 
637,  60  N.  E.  521;  Co-operative  Sav.  A  L. 
Asso.  V.  Fawick,  11  S.  D.  589,  79  N.  W. 
847;  New  Jersey  Bldg.  L.  &  Invest.  Co.  v. 
Bachelor,  54  N.  J.  Eq.  600,  85  Atl.  745; 
Beyer  v.  National  Bldg.  &  L.  Asso.  131 
Ala.  363,  31  So.  113. 

It  is  true  that  some  courts  condemn  the 
practice  of  charging  fixed  premiums,  on  the 
theory  that  it  is  a  gross  perversion  of  the 
whole  spirit  and  design  of  the  building  and 
loan  association  scheme;  and  we  may  add 
that,  since  these  institutions  are  liable  to 
abuse,  they  must  be  guarded  carefully  to 
prevent  them  from  being  used  as  more  con- 
trivances by  which  money  lenders  may 
evade  the  usury  laws.  It  was  never  intend- 
ed originally  to  have  classes  among  share- 
holders,— one  class  being  lenders  exclusive- 
L.R.A.1916D. 


ly,  and  the  others  borrowers  only;  one 
furnishing  the  money  to  be  loaned  for  as 
high  a  premium  as  could  be  secured,  and 
the  other  borrowing  at  such  rates  as  his 
necessities  forced  him  to  submit  to.  There 
is,  however,  nothing  in  the  record  before 
us  to  authorize  a  finding  that  the  plan  by 
which  ike  company  transacted  its  business 
in  the  Indian  Territory  was  to  circumvent 
and  avoid  the  law  relating  to  usury. 

Nor  i«  there  anything  in  ^tna  Bldg.  & 
L.  Asso.  V.  Rouch,  32  Okla.  735,  124  Pac. 
24,  in  conflict  with  our  present  views.  It 
appears  from  that  case,  under  the  laws  of 
Kansas,  as  well  as  the  laws  of  Oklahoma, 
at  the  time  in  force,  it  was  required  as  a 
condition  precedent  to  the  charging  and 
collecting  of  a  premium  that  the  loan 
should  be  bid  by  the  stockholder  making 
application  therefor,  which  was  not  done, 
but  that,  on  the  other  hand,  the  company 
without  right  arbitrarily  charged '  the  pre- 
mium as  a  part  of  the  loan  contract.  The 
present  case  not  being  affected  by  the  for- 
mer statutes  in  this  state,  the  opinion  is 
not  controlling. 

Many  of  the  states  have  statutes  not  un- 
like that  of  Colorado,  and  we  know  of  no 
decision  in  which  the  validity  of  such  stat- 
ute, where  called  in  question,  has  not  been 
upheld  and  given  effect.  Section  17,  art.  17, 
chap.  17,  Stat.  1893  (§  1603  Comp.  Laws 
1900),  authorized  loans  to  be  made  by 
building  and  loan  associations  by  competi- 
tive bidding.  This  statute  was  amended  in 
1913  (chapter  200,  §  4,  p.  446,  Sess.  Laws 
1913),  by  providing  that  any  building  and 
loan  association  may  by  its  by-laws  dis- 
pense with  the  offering  of  its  moneys  for 
bid,  and  in  lieu  thereof  loan  or  advance 
its  moneys  to  members  at  such  rate  of  in- 
terest, or  interest  and  premium,  as  may  be 
provided  for  by  the  by-laws;  and  provides,, 
further,  that  such  premium  to  be  paid  in 
instalments  shall  not  be  deemed  usurious,, 
but  shall  be  taken  to  be  the  payment  as  it 
falls  due,  and  the  same  shall  be  lawful  in 
so  far  as-  the  said  premium,  together  with 
interest,  shall  not  exceed  1  per  cent  per 
month.  Thus,  it  appears  that  our  own 
state  has  changed  its  laws  so  as  to  author- 
ize, within  certain  limitations,  fixed  pre- 
miums upon  loans  by  building  and  loan 
associations.  The  statutes  of  the  different 
states  pertaining  to  loans  of  building  and 
loan  associations  may  be  found  in  an  ap- 
pendix to  Thornton  So  B.  Bldg.  &  L.  Asso. 
pp.  664-014.  Indeed,  counsel  for  defendant 
in  error  have  not  sought  to  defend  the 
judgment  upon  the  ground  on  which  it  was 
based,  but  instead  say':  (1)  That  the  con- 
tract was  an  Oklahoma  contract;  and  (2> 
the  rate  of  interest,  being  in  excess  of  12 
per  cent  was  in  violation  of  §  1523,  Comp. 
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Laws  1909,  prohibiting  a  foreign  building 
and  loan  association  to  charge  any  rate, 
on  account  of  intereat  and  premium,  in 
excess  of  1  per  cent  per  month  upon  the 
amount  loaned. 

The  court  found,  as  already  seen,  that 
the  dontract  by  its  terms  was  to  be  govern- 
ed by  and  construed  according  to  the  laws 
of  Colorado.  In  this  the  trial  court  was 
correct.  Where  not  forbidden  by  law,  a 
contract  of  a  foreign  building  and  loan 
association,  which  is  not  usurious  under 
the  laws  of  the  state  where  the  associa- 
tion is  domiciled,  and  where  the  obligations 
are  payable,  cannot  be  attacked  for  usury 
in  the  state  where  the  land  mortgaged  is 
situated.  Bedford  t.  Eastern  Bldg.  &  L. 
Asso.  181  U.  S.  228,  46  h.  ed.  834,  21  Sup. 
Ct.  Rep.  697.  The  parties  having  in  good 
faith  contracted  that  the  laws  of  Colorado 
should  control,  and  th«re  being  no  statute 
in  force  in  the  Indian  Territory,  forbidding 
nonresident  building  and  loan  companies 
from  transacting  business  and  making  loans 
of  the  character  under  review,  the  parties 
must  be  held  to  a  performance  of  their  re- 
spective undertakings.  Midland  Sav.  ft  L. 
Co.  V.  Solomon,  71  Kan.  185,  79  Pac.  1077; 
United  States  Sav.  fc  L.  Co.  v.  Beckley,  137 
Ala.  119,  62  L.R.A.  33,  97  Am.  St.  Rep. 
19,  33  So.  934;  Pioneer  Sav.  &  L.  Co. 
V.  Cannon,  96  Tenn.  599,  33  L.R.A.  112,  64 
Am.  St.  Rep.  858,  36  S.  W.  386;  United 
States  Sav.  &  L.  Co.  v.  Shain,  8  N.  D.  136, 
77  N.  W.  1006;  Bennett  v.  Eastern  Bldg. 
&.  L.  Asso.  177  Pa.  233,  238,  34  L.R.A.  595, 
65  Am.  St.  Rep.  723,  36  Atl.  684;  Hierony- 
muB  V.  New  York  Nat.  Bldg.  &  L.  Asso. 
(C.  C.)  101  Fed.  12;  Dicey,  Confl.  L.  pp. 
663,  567. 

The  case  is  unaffected  by  act  Cong.  Feb- 
ruary 18,  1901,  chap.  379,  31  Stat,  at  L. 
794,  for  that  act  by  its  express  terms  is 
confined  to  banks  and  trust  companies  au- 
thorized to  do  business  in  the  Indian  Terri- 
tory. Brewer  v.  Rust,  20  Okla.  776,  95 
Pac.  233;  Taylor  v.  Merrell,  22  Okla.  18, 
97  Pac.  671;  Sulphur  Bank  &  T.  Co.  v. 
Medlook,  25  Okla.  73,  105  Pac.  321.  Neith-  j 
er  is  the  case  influenced  by  the  statutes  of  i 


Arkansas  in  force  by  congressional  enact- 
ment in  the  Indian  Territory,  making  all 
contracts  for  a  greater  rate  of  interest  than 
10  per  centum  per  annum  void,  both  as  to 
principal  and  interest  ($  4732,  Mansfield's 
Dig.),  for  the  reason  that  the  rate  of  in- 
terest paid  by  Beats  was  contingent  upon 
the  length  of  time  required  to  mature  the 
shares  of  stock.  It  was  so  held  in  Lind- 
say V.  Chickasha  Bldg.  &,  h.  Asso.  39  Okla. 
12,  130  Pac.  670,  and  is  the  settled  rule 
of  decision  in  Arkansas.  Reeve  v.  Ladies' 
Bldg.  Asso.  66  Ark.  335,  18  L.R.A.  129,  19 
S.  W.  917;  Taylor  v.  Van  Buren  Bldg. 
Asso.  66  Ark.  340,  19  S.  W.  918;  Roberta 
▼.  American  Bldg.  &  L.  Asso.  62  Ark.  572, 
33  L.R.A.  744,  64  Am.  St.  Rep.  309,  36  S. 
W.  1086;  Black  v.  Tompkins,  63  Ark.  502, 
39  S.  W.  653.  See  also  Spain  v.  Hamilton 
(Spain  V.  Brent)  1  Wall.  604,  17  L.  cd. 
619.  Regardless,  then,  of  the  terms  of  the 
agreement  making  the  contract  solvable  ac- 
cording to  the  laws  of  Colorado,  we  find 
that  it  inveighed  against  no  policy  of  the 
territory  where  the  contract  was  enter^ 
into.  Being  a  valid  and  binding  contrtuit, 
it  remains  unaffected  by  any  change  in  our 
form  of  government  brought  about  by  the 
admission  of  the  states  into  the  Union. 
Const.  §  1,  art.  25. 

Answering  the  claim  that  under  S  1523, 
Comp.  Laws  1909  (§  1326,  Rev.  Laws 
1910),  any  rate  charged  by  a  foreign  build- 
ing and  loan  association  in  excess  of  1 
per  cent  per  month  upon  the  amount  loaned 
should  be  usurious  and  subject  such  com- 
pany or  association  to  the  penalties  for 
usury,  provided  under  the  laws  of  this 
state,  it  need  only  be  said  that  the  statute 
has  no  application,  for  the  reason  that  the 
transaction  arose  in  the  Indian  Territory 
prior  to  statehood. 

Having  determined  that  the  trial  court 
erred  in  its  construction  of  the  Colorado 
statutes,  it  follows  that  the  judgment  must 
be  reversed,  and  the  cause  remanded,  with 
instructions  to  proceed  further  in  accord- 
ance with  the  views  herein  expressed. 

.AH  the  Justices  concur. 


Annotatioii — Conflict  of  laws  as  to  unary. 


The  earlier  cases  od  the  question  now 
under  anDotation  are  cited  and  analyzed 
in  a  previous  note,*  to  which  references 
will  be  made  throughout  the  present 
annotation  in  support  of  the  principles 
and  rules  therein  stated,  without .  again 
citing  or  setting  out  those  cases.  That 
note  is  also  referred  to  for  some  points 
which  are  not  touched  in  the  present 

162  L.RJV.  33!  ~ 

L.R.A.1916D. 


annotation,  because  they  have  received 
no  further  development  in  the  later 
cases.  The  applicability  to  cases  in- 
volving interstate  elements,  of  statutes 
forbidding  corporations  to  plead  usury, 
has  been  elsewhere  treated.'  The  ques- 
tion whether  the  Federal  courts  are 
bound   by    the    decisions   of   the   state 


'See  note   to   Stack   v.   Detour   Lumber 
&   Cedar   Co.   16   L.RA.(N.S.)    616 
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courts  in  relation  to  usury  is  not  vithin 
the  scope  of  this  annotation.* 

This  annotation  proceeds  upon  the  as- 
sumption that  if  a  contract  is  governed 
in  respeet  of  usury  by  the  law  of  a  state 
or  country  other  than  that  in  which  the 
action  is  brought,  the  contents  of  that 
law  has  been  proven  or  conceded.  The 
proper  course  when  that  is  not  true,  in- 
cluding the  presumption  to  be  indulged 
in  regard  to  tlie  foreign  law,  is  elsewhere 
treated.*' 

As  affected  hj  penal  or  remedial 
charaeter  of  nmuvj  lair,  or  hj  pnblle 
polley  of  fornnt. 

It  is  a  well-established  principle  of 
private  international  law,  operating  by 
way  of  exception  to  the  general  prin- 
ciples that  would  otherwise  refer  a  con- 
tract to  a  foreign  law,  that  the  courts 
of  one  state  or  country  will  not  execute 
the  penal  laws  of  another.*  This  prin- 
ciple has  been  applied  to  usury  laws  in 
so  far  as  they  merely  impose  a  penalty 
by  way  of  punishment  for  the  exaction 
of  excessive  interest.*  There  may,  how- 
ever, be  some  doubt  as  to  the  propriety 
of  the  application  of  the  principle  to 
usury  laws  in  view  of  the  strict  and 
narrow  criterion  of  penal  laws  in  an  in- 
ternational sense,  adopted  by  the  United 
States  Supreme  Court  in  a  leading  ease.' 

An  interesting  and  somewhat  puzzling 
question  has  arisen  where  the  foreign 
statute,  instead  of  declaring  the  contract 
void  for  usury,  merely  provides  for  the 
forfeiture  of  a  certain  amount  measured 
by  usurious  interest  exacted, — e.  g.,  two 
or  three  fold  such  usurious  interest. 
Some  courts  in  that  case  have  refused 
to  give  effect  to  the  foreign  statute,  even 
when  interposed  as  a  defense  to  an  ac- 
tion upon  the  contract,  notwithstanding 


that  the  statute  contemplated  that  the 
amount  of  the  forfeiture  might  be  de- 
ducted from  the .  amount  otherwise  re- 
coverable, and  judgment  rendered  for 
the  balance  only,  for  the  reason  that 
such  statute  was  penal  only,  and  did  not 
affect  the  validity  of  the  contraet.'  The 
better  view  seems  to  be  that  a  defense 
based  on  such  a  statute  should  be  al- 
lowed.* 

If  usury  statutes  were  regarded  as 
remedial  rather  than  substantive,  it 
would  follow  that  the  law  of  the  forum 
on  the  subject  should  be  applied  irre- 
spective of  the  proper  law  of  the  con- 
tract. But  while  in  a  few  cases  the 
courts  have  refused  to  apply  the  usury 
law  of  another  state  for  the  reason  that 
its  provisions  were  remedial,  and  not 
substantive,*  there  seem  to  be  no  cases 
in  which  a  foreign  contract — i.  e.,  a  con- 
tract which,  as  regards  matters  of  sub- 
stance, is  governed  by  the  law  of  an- 
other jurisdiction — has  been  subjected 
to  the  local  law  upon  the  theory  that 
its  provisions  were  remedial.**  The 
usury  laws  often  strike  at  the  very 
foundation  of  the  contract  and  declare 
it  void;  and  it  is  universally  agreed  that 
the  courts  of  another  state  or  country 
will  recognize  the  effect  of  the  foreig^n 
statute  in  that  respect  and  refuse  to  en- 
force the  contract.**  Upon  the  other 
hand,  while  the  courts,  as  above  shown, 
sometimes  refuse  to  apply  the  usury 
statute  of  another  state  or  country  upon 
the  g^und  that  it  is  penal  or  remedial, 
they  generally  agree  that  if  the  contract 
is  free  from  usury  tested  by  the 
proper  law,  i.  e.,  the  law  governing  the 
substantive  rights  of  the  parties,  it  will 
be  enforced  according  to  its  tenor,  not- 
withstanding that  it  would  be  usurious 
by  the  law  of  the  forum. *••    There  are 


S  See  on  that  question  note  in  40  L.Rj1. 
{N.S.)   428. 

S*See  notes  in  67  L.R.A.  33;  34  L.R.A. 
(N..*?.)   261;  and  38  L.BJV.<N.S.)   40. 

4  5  R.  C.  L.  1033. 

>See  note  in  62  L.R.A.  42. 

•  Thus,  in  Huntington  v.  Attrill  (1892) 
146  n.  S.  657,  36  L.  ed.  1123,  13  Sup.  Ot. 
Bep.  224,  not,  however,  involving  the  ques- 
tion of  usury,  the  court  said :  ''The  question 
whether  a  statute  of  one  state  which  in 
some  aspects  may  be  called  penal  is  a 
penal  law  in  the  international  sense,  so 
that  it  cannot  be  enforced  in  the  courts  of 
another  state,  depends  upon  the  question 
whether  its  purpose  is  to  punish  an  otfense 
against  the  public  justice  of  the  state,  or 
to  afford  a  private  remedy  to  a  person  in- 
jured by  wrongful  act."  It  is  to  be  ob- 
served, however,  that  the  criterion  thus 
declared  is  stricter  than  the  facts  of  the 
case  required;  and  the  courts  have  generally 
L.R.A.1916D. 


adopted  a  broader  criterion  in  this  regard. 
See  Whart.  Confl.  L.  3d  ed.  §  4b, 
7  See  note  in  62  L.R.A.  42. 

•  Ibid. 

•  See  note  in  62  L.R.A.  45. 

•*  Such  an  attempt  was  made  in  Shricfi- 
and  V.  Lacon  (1906)  22  Times  U  R.  (Eng.) 
246,  in  respect  of  the  provisions  of  the 
Knglish  moneylenders'  act  to  the  effect  that 
"where  proceedings  are  taken  in  any  court" 
by  a  money  lender  for  the  recovery  of 
money  lent,  the  court  may  reopen  the  trans- 
action. But  Mr.  Justice  Ridley  was  of  a 
different  opinion,  and  held  ^hat  the  act  was 
inapplicable  to  a  loan  made  and  payable  in 
India.  And  his  conclusion  was  followed  by 
Mr.  Justice  Darling  in  Velchand  v.  Man- 
ners (1909)  25  Times  L.  R.  (Eng.)  329. 

10  See  note  in  62  L.R.A.  42. 

10*  This  is,  of  course,  assumed  by  the 
cases  cited  throughout  this  note  and  the 
earlier  note  in  support  of  the  various  prin- 
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but  few  real  exceptions  to  this  prin- 
ciple."* It  is  true,  as  subsequently 
pointed  out,  that  considerations  of  pub- 
lie  policy  have  doubtless  influenced  the 
decisions  in  cases  which  have  referred 
the  question  of  usury  in  the  contracts  of 
foreign  building  and  loan  associations  to 
the  local  law;  but  in  these  cases  there 
were  many  circumstances — e.  g.,  the 
residence  of  the  borrower,  the  location 
of  the  property  by  which  the  loan  was 
secured,  and  the  localization  of  the  busi- 
ness of  the  association — tending  to  give 
a  local  character  to  the  contract,  and  so 
subject  it  to  the  local  law  as  to  usury  as 
its  proper  law,  and  not  merely  as  the 
law  of  the  forum. 
General   priaolplea    governlmK    ohole'e 

•f  law;  intention. 

Although  the  courts  not  infrequently 
profess  to  refer  the  question  whether  or 
not  a  contract  is  usurious  to  the  law  of 
the  place  where  the  contract  was  made, 
or  the  law   of  the   place   of   perform- 


ance,"" the  fundamental  principle,  es- 
tablished by  the  overwhelming  weight  of 
authority,  is  to  ascertain  the  intention 
of  the  parties  as  to  the  real  situs  of  the 
contract  and  to  apply  that  law  with  ref- 
erence to  which,  in  good  faith,  and  not 
with  the  purpose  of  evading  the  law  of 
the  real  situs  of  the  contract,  they  in- 
tended to  contract.*'- 

It  follows  that  when  the  parties  have 
by  an  express  stipulation  in  their  eon- 
tract  designated  the  governing  law,  that 
stipulation  is  conclusive,  and  the  law  of 
the  place  so  designated  will  determine 
the  question  whether  or  not  the  contract 
is  usurious,  if  the  parties  acted  in  good 
faith  with  no  purpose  of  evading  the  law 
of  the  real  situs  of  the  contract."  The 
express  stipulation  of  the  parties,  how- 
ever, is  not  controlling  if  made  in  eva- 
sion of  the  law  of  the  real  situs  of  the 
contract,  or  if  contrary  to  the  public 
policy  of  the  forum."  When,  as  i» 
usually  the  case,  the  parties  have  not 


ciples  and  rules  for  ascertaining  the  gov- 
erning law,  though  in  some  instances  the 
application  of  these  principles  and  rules  has 
led  to  the  selection  of  the  law  of  the  state 
in  which  the  action  was  brought  a8_  the 
governing  law,  not  because  the  Tex  fori,  as 
such,  controls,  but  because  of  circum- 
stances connecting  the  contract  or  trans- 
action with  that  state  so  as  to  make  its  law 
the  proper  law  by  which  to  determine  the 
substantive  rights  of  the  parties.  Natural- 
ly the  point  wat  it  is  not  contrary  to  the 
public  policy  of  the  forum  to  enforce  a 
contract  valid  by  the  proper  law,  but 
usurious  if  tested  by  the  law  of  the  forum, 
emerges  more  clearly  in  cases  in  which  the 
only  possible  conflict  was  between  the  law 
of  the  state  which  was  beyond  question 
the  situs  of  the  contract  and  law  of  the 
forum  as  such.  See  note  in  62  L.R.A.  77. 
See  also  Baxter  v.  Beckwith  (1914)  25  Colo. 
App.  322,  137  Pac.  901. 

10k  But  see  a  few  cases  in  note  02  L.RJk. 
77. 

lOc  See  note  in  62  L.R.A.  44. 

In  Barras  v.  Young  (1915)  186  Mich. 
496,  152  N.  W.  219,  where  a  resident  of 
Michigan,  while  temporarily  in  Nevada, 
wrote  to  another  resident  of  Michigan  pro- 
posing to  ^ve  the  latter  a  deed  of  trust 
on  real  property  in  the  latter  state,  and 
the  deed  of  trust  was  drawn  up  and  sent 
to  Nevada,  where  it  was  executed  and  re- 
turned to  Michigan,  the  court  took  the  view 
that  the  minds  of  the  parties  met  in  Mich- 
igan and  that  the  contract  was  to  be  re- 
garded as  a  Michigan  contract,  and  also  it 
seems  to  have  assumed  that  the  law  of 
Michigan  as  the  place  of  performance  would 
prevail.  As  the  contract  in  this  case  was 
not  usurious  tested  by  the  law  of  Michigan, 
it  would  seem  that  the  result  might  have 
been  referred  to  the  rule  of  the  text. 
L.R.A.1916D. 


11  See  note  in  62  L.R.A.  44  et  seq.  eases 
cited  and  analyzed. 

The  general  rule  is  recognized,  either  ex- 
pressly or  impliedly,  by  the  great  majority 
of  the  cases  on  the  subject,  and  underlies 
most  of  the  specific  rules  subsequently  re- 
ferred to  throughout  the  note.  A  good 
statement  and  discussion  of  the  principle 
will  be  found  in  the  recent  case  of  Craw- 
ford v.  Seattle,  R.  &  S.  R.  Co.  (1915)  86 
Wash.  628,  ante,  732,  150  Pac.  1155.  The 
earlier  note  and  cases  there  cited,  however, 
should  be  consulted  for  the  history  of  the 
rule  and  the  reasons  for  its  adoption. 

» See  cases  cited  in  note  in  62  L.RJIl. 
45;  see  also  infra,  note  86. 

In  Midland  Sav.  &  L.  Co.  v.  Solomon 
(1905)  71  Kan.  185,  79  Pac.  1077,  involv- 
ing a  loan  made  by  a  building  and  loan 
association  of  Colorado  to  a  resident  of 
Kansas,  the  court  observed  that,  the  con- 
tract having  been  made  in  Colorado,  and 
the  sums  due  upon  it  having  been  made 
payable  there,  the  presumption  of  law  is 
that  it  is  solvable  in  that  state,  but  such 
a  presumption  is  a  rebuttable  one,  and,  if 
nothing  further  appeared,  the  court  would 
have  the  right  to  take  into  consideration 
extraneous  facts  in  ascertaining  the  true 
intention  of  the  parties;  but  the  express 
provision  of  the  contract  in  suit,  that  it 
was  to  be  performed  in  Colorado  and  in  all 
respects  to  be  governed  by,  and  entitled  to 
the  benefit  of,  the  laws  of  that  state,  pre- 
cluded further  inquiry  as  to  the  intention 
of  the  parties,  though,  of  course,  their  in- 
tention was  subject  to  the  test  of  good  faith. 

To  the  same  effect  is  (lOode  v.  Colorado 
Invest.  Loan  Co.  (1911)  16  N.  M.  405,  117 
Pac.  856. 

IS  Washington  Nat.  Bldg.  ft  L.  Asao.  v. 
Piper  (1908)  31  App.  O.  C.  434,  14  Ann. 
Cas.  734.     And  see  abso  infra,  note  37. 
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expressed  their  intention  as  to  the  gov- 
erning law  by  an  express  stipulation  in 
the  contract,  it  is  necessary  to  Lnfer  or 
presume  it  from  the  terms  of  the  eon- 
tract  in  connection  with  the  circum- 
stances surrounding  the  transaction. 

As  subsequently  shown,  the  courts 
have  formulated  rules  of  broad  applica- 
tion for  ascertaining  the  intention  of  the 
parties  in  this  respect,  or  imputing  an  in- 
tention to  them,  but  obviously  from  the 
nature  of  the  question  these  rules  are 
not  hard  and  fast  rules, — like  the  rule, 
for  instance,  that  the  lex  rei  sitn  deter- 
mines the  requisites  of  the  execution  of 
a  deed  of  real  property, — but  each  rule 
rests  upon  an  inference  or  presumption 
as  to  the  intention  of  the  parties  drawn 
from  one  or  more  of  the  terms  of  the 
contract  or  circumstances  of  the  trans- 
action. They  are  therefore  merely 
prima  facie,  and  one  rule  may  give  way 
to  another  as  additional  circumstances 
appear,  or  all  may  yield  to  circumstances 
that  have  never  become  the  basis  of  a 
formulated  rule,  but  that  nevertheless 
rebut  the  presumption  upon  which  the 
formulated  rules  rest.'*  It  is  necessary, 
therefore,  before  applying  any  of  the 
formulated  rules,  to  examine  the  case  in 
hand  to  ascertain  if  there  are  any  facts 
or  circumstances,  whether  the  basis  of 
a  formulated  rule  or  not,  that  either 
overcome  the  presumption  upon  which 
the  rule  rests,  or  show  that  the  parties 
acted  in  bad  faith  and  with  an  intent 
to  evade  the  usury  law  of  the  real  situs 
of  the  contract.     The  inference  as  to 


the  intention  of  the  parties  must  be 
drawn  from  the  contract  itself,  viewed 
in  the  light  of  the  situation  of  the  par- 
ties and  the  circumstances  attending  the 
transaction.  Though  the  question  may 
involve  the  consideration  of  a  wide  range 
of  circumstances,  it  is  one  of  law  for 
the  court,  rather  than  of  fact  for  the 
jury." 
Role  tliat  law  apholdiBg  the  oamtra«t 

irill   be  applied. 

So  far  as  the  question  of  interest 
generally  is  concerned,  the  broadest  of 
the  rules  formulated  for  ascertaining  the 
intention  of  the  parties,  or  imputing  an 
iiitention  to  them,  with  reference  to  the 
governing  law,  is  that  they  will  be  pre- 
sumed to  have  intended  to  contract  with 
reference  to  the  law  of  the  place  of 
payment;  and  so  in  general  the  question 
as  to  the  right  to  interest  or  the  rate  of 
interest  is  referred  to  the  law  of  the 
place  of  payment,  conformably  to  the 
presumed  intention  of  the  parties.** 
The  question  as  to  interest,  however,  as 
distinguished  from  usury,  is  not  within 
the  scope  of  the  present  note. 

So  far  as  concerns  the  question  wheth- 
er or  not  the  contract  or  transaction  is 
usurious,  the  broadest  of  the  formu- 
lated rules, — which,  however,  as  already 
shown,  is  prima  facie  merely — is  that 
the  parties  will  be  presumed  to  have  in- 
tended to  contract  with  reference  to  a 
law  that  would  uphold  their  contract 
rather  than  with  reference  to  a  law  that 
would  invalidate  it  in  whole  or  in  part," 

This  presumption  cannot  be  invoked 


U  See  opinion  in  Crawford  v.  Seattle  R. 
&  S.  R.  Co.  (Wash.)  supra,  which  states 
the  principles  on  the  subject  substantially 
in  the  language  of  the  text. 

U  The  statement  of  the  text  on  this 
point  rests  upon  what  the  courts  have  ap- 
parently done  in  the  cases,  and  upon  gen- 
eral principles,  rather  than  on  express 
declarations  in  the  case  on  the  specific  point. 

In  Crawford  v.  Seattle,  R.  &  S.  R.  Co. 
(Wash.)  supra,  the  court  observed  that  the 
presiimption  as  to  the  intention  of  the 
parties  was  one  of  fact,  and  not  of  law;  but 
the  court  apparently  had  in  mind  merely 
what  is  stated  in  the  text,  that  there  is  no 
hard  and  fast  rule  on  the  subject,  and  that 
the  inference  must  be  based  on  the  particu- 
lar circumstances  attending  the  contract 
in  question. 

In  Davis  V.  Tandy  (1904)  107  Mo.  App. 
437,  81  S.  W.  457,  in  reply  to  the  conten- 
tion that  in  case  of  a  contract  made  in  one 
place  to  be  performed  in  another,  where  the 
contract  itself  does  not  specify  which  law 
is  to  govern,  it  cannot  be  shown  by  parol 
evidence  that  the  parties  intended  that  the 
law  of  the  place  where  it  was  made  was  to 
govern,  as  that  would  be  contradicting  or 
L.R-A.1016D.  48 


varying  a  written  contract,  the  court  ob- 
served that  the  authorities  did  not  seem 
to  so  regard  it;  oral  evidence  is  considered, 
not  as  contradicting  the  writing,  but  rather 
as  showing  by  the  situation  and  surround- 
ing circumstances  what  was  meant  or  in- 
tended by  the  writing.  Apparently,  how- 
ever, the  court  had  reference  to  oral  evi- 
dence showing  the  circumstances  of  the 
transaction,  and  not  to  oral  evidence  relat- 
ing directly  to  the  intention  of  the  parties. 

"See  note  in  62  L.RjV.  37. 

"See  note  in  62  L.RA.  49  et  seq. 

The  vast  majority  of  the  cases  cited  in 
this  and  the  earlier  note  either  expressly  or 
impliedly  recognize  this  rule,  although,  as 
implied  in  the  text,  it  is  sometimes  over- 
borne by  other  circumstances  indicating  a 
contrary  intention,  or  more  frequently  be- 
cause the  parties  intended  to  evade  the  law 
of  the  place  to  which  the  contract  is  really 
referable,  or  because  it  would  be  contrary 
to  the  public  policy  of  the  forum  to  give 
effect  to  their  presumed  intention.  A  good 
statement  of  the  prima  facie  rule  is  found 
in  Crawford  v.  Seattle,  R.  &  S.  R.  CTo. 
(Wash.)  supra.  For  the  history  and  grounds 
of  the  rule,  however,  see  cases  cited  in  note 
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for  the  purpose  of  referring  the  con- 
tract to  the  law  of  a  state  which  is  not 
the  situs  of  any  of  the  vital  elements 
or  significant  circumstances  of  the  trans- 
action. In  other  words,  the  intention 
of  the  parties  must  be  directed  toward 
the  law  of  some  place  that  has  a  vital, 
and  not  merely  a  fictitious,  relation  to 
the  transaction.*'  In  most  cases  the  re- 
sult of  the  application  of  the  rule  has 
been  to  refer  the  contract  either  to  the 
law  of  the  place  where  it  was  made  or  to 
the  law  of  the  place  where  it  was  per- 
formable.  The  rule,  however,  is  not 
necessarily  confined  to  those  alterna- 
tives. In  some  instances,  the  circum- 
stances may  be  such  as  to  indicate  that 
the  parties  in  good  faith  intended  to 
contract  with  reference  to  the  law  of  a 
place  other  than  that  in  which  the  con- 
tract was  technically  made  or  perform- 
able.  Thus,  the  residence  or  domicil  of 
one  of  the  parties  in  a  certain  state  has 


occasionally,  in  connection  with  other 
circumstances,  been  regarded  as  suf- 
ficient to  indicate  a  bona  fide  intention 
to  contract  with  reference  to  the  law  of 
that  state,  although  neither  the  lex  loei 
contractus  nor  the  lex  loci  solutionis.'* 
But  while  the  residence  of  a  party  to  the 
contract  is,  or  may  be,  a  significant  fact, 
yet  it  is  only  a  fact  to  be  taken  into  con- 
sideration with  other  facts  in  deter- 
mining what  law  the  parties  had  in  view, 
and  will  readily  yield  to  a  manifest  in- 
tention to  contract  with  reference  to  the 
law  of  some  other  place.**  Again,  the 
place  where  the  preliminary  n^otiations 
for  the  contract  took  place,  though  tech- 
nically neither  the  lex  loci  contractus 
nor  lex  loci  solutionis  of  the  completed 
contract,  may,  in  connection  with  other 
circumstances,  be  entitled  to  considera- 
tion in  drawing  the  proper  inference  as 
to  the  intention  of  the  parties.'* 


in  62  L.RA.  49  et  seq.  The  most  numer- 
ous or  apparent  exceptions  to  this  principle 
are  the  cases  referred  to  infra  involving 
contracts  of  foreign  building  and  loan  asso- 
ciations. They  are  accounted  for  in  part 
by  the  exception,  inherent  in  the  principle 
itself,  that  the  intention  must  be  bona  fide, 
and  in  part  by  the  e.xistence  in  these  cases 
of  numerous  circumstances  tending  to  give 
the  transaction  a  local  situs  and  thus  to 
support  an  inference  of  an  intention  to  con- 
tract with  reference  to  the  local  law,  and 
in  part  to  considerations  of  public  policy 
peeuliar  to  this  class  of  contracts. 

USee  opinion  in  Green  v.  Northwestern 
Trust  Co.  (Minn.)  ante,  739. 

win  Crawford  v.  Seattle,  R.  &  S.  R.  Co. 
(1915)  86  Wash.  628,  ante,  732,  150  Pac. 
1155,  the  court  applied  the  law  of  Wash- 
ington as  presumably  that  with  which  the 
parties  intended  to  contract,  although  the 
bonds  in  question,  which  were  secured  by 
real  property  in  Washington,  were  in  terms 
payable  in  Illinois;  this  without  reference 
to  the  question  whether  the  contract  was  to 
be  regarded  technically  as  made  in  Wash- 
ington. The  result  was  baaed  not  only  on 
the  presumption  that  the  parties  intended 
to  contract  with  reference  to  a  law  that 
would  uphold  the  contract,  but  also  on  the 
presumption  drawn  from  the  terms  of  the 
bonds  and  circumstances  of  the  transac- 
tion as  a  whole. 

So,  in  Jackson  v,  American  Mortg.  Co. 
(1891)  88  Ga.  756.  15  K.  E.  812,  which  con- 
tains a  clear  statement  of  the  principle 
that  the  presumed  intention  of  the  parties 
is  the  criterion  where  there  is  no  intent  to 
evade  the  usury  law  of  the  place  to  which 
the  contract  is  referable,  the  law  of 
Georgia,  by  which  there  was  no  usury,  was 
applied  to  notes  which  were  payable  in  New 
York  and  finally  delivered  there,  though 
signed  by  the  maker  in  Georgia,  the  notes 
being  secured  by  a  mortgage  on  real  prop- 
L.R.A.1916D. 


erty  in  the  latter  state.  The  court  empha- 
sized the  residence  of  the  borrower  in 
Georgia  as  a  circumstance  pointing  to  an 
intention  to  contract  with  reference  to  the 
law  of  that  state.  The  opinion  suggests 
that,  even  admitting  that  there  was  no 
complete  and  final  delivery  of  the  notes  and 
mortgage  until  they  were  put  into  the 
hands  of  the  agent  of  the  lender  in  New 
York,  yet  to  effectuate  the  intention  of  the 
parties,  and  to  accomplish  the  purposes  of 
justice,  such  manual  delivery  there  ought, 
on  the  doctrine  of  relation,  to  refer  back 
to  time  and  place  of  signing  the  instru- 
ments. 

But  where  a  person  who  had  purchased 
a  lot  of  land  lying  in  Georgia  procured  an- 
other to  advance  money  with  which  to  pay 
the  balance  of  the  purchase  price,  and  a 
deed  was  made  by  the  vendor  to  such  other 
person,  and  a  bond  for  title  was  executed 
by  him,  he  agreeing  to  convey  the  land  to 
the  vendee  upon  payment  of  notes  given 
to  him  by  such  vendee,  and  all  these  papers 
were  executed  in  Georgia,  and  where  it  did 
not  appear  that  payment  was  to  be  made 
or  the  contract  consummated  in  any  way 
elsewhere,  the  usury  law  of  this  state,  and 
not  that  of  the  state  of  Florida,  applied  to 
the  contract  and  conveyances  so  made,  al- 
though the  negotiations  and  parol  agree- 
ments preceding  the  execution  of  the 
papers  may  have  taken  place  in  Florida. 
First  Nat.  Bank  v.  Rambo  (1915)  143  Ga. 
665.  85  S.  £.  840.  So  held  notwithstanding 
that  by  law  of  Georgia  the  contract  was 
usurious. 

«*  J.  I.  Case  Threshing  Mach.  Co.  v.  Tom- 
lin  (1913)  174  Mo.  App.  512,  161  S.  W.  286. 
This  is  assumed  in  most  of  the  cases  cited 
infra,  note  36. 

SI  See  note  in  62  L.R.A.  73,  under  head- 
ing, "Which  contract  to  be  regarded;  con- 
tract of  principal  and  surety." 

But  in  Knowp  v.  Carver  (1908)  74  H.  J. 
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When  oentraot  !■  nsarioii*  by  lex  l««i 
oontraetiu  bnt  not  by  lex  loei 
•olntlonis. 

When  a  contract  would  be  usurious  if 
tested  by  the  law  of  the  place  where  it 
is  made  (lex  loci  contractus),  but  not 
by  the  law  of  the  place  where  it  is  per- 
formable  (lex  loci  solutionis),  the  latter 
law  will  generally  be  applied  in  the  ab- 
sence of  any  objection  based  on  the 
public  policy  of  the  forum,  or  of  any 
circumstances  tending  to  rebut  the  pre- 
sumption that  the  parties  intended  to 
contract  with  reference  to  the  law  of 
the  place  of  performance,  or  any  in- 
dication of  an  Intent  to  evade  the  law 
of  the  place  to  which  the  contract  was 
referable.** 

The  result  in  this  situation  is  some- 
times referred  to  the  general  presump- 
tion that  the  parties  intended  to  con- 
tract with  reference  to  the  law  of  the 
place  of  performance,  rather  than  of  the 
place  of  the  making  of  their  contract, 
but  is  more  often  referred  to  the  pre- 
sumption that  the  parties  intended  to 
contract  with  reference  to  a  law  that 
would  uphold,  rather  than  one  that 
would  invalidate,  their  contract.  Upon 
the  present  hypothesis  the  two  presump- 
tions are  coincident  so  far  as  the  results 
are  concerned. 

Wbea  oontraet  la  nanrlons  by  lex  lool 
•olationla,  bnt  not  by  lex  loei  ooa- 
traetna. 

When  a  contract  would  be  usurious 
tested  by  the  law  of  the  place  where  it 
is  performable,  but  not  by  the  law  of 
the  place  where  it  was  made,  the  pre- 
sumption that  the  parties  intended   to 


contract  with  reference  to  a  law  that 
would  sustain,  rather  than  one  that 
would  invalidate,  their  contract,  general- 
ly prevails  over  the  presumption  that 
they  intended  to  contract  with  reference 
to  the  law  of  the  place  of  performance; 
and  so  generally  in  this  situation  the  law 
of  the  place  where  the  contract  is  made 
will,  in  accordance  with  the  presumed 
intention  of  the  parties,  prevail  over  the 
law  of  the  place  where  it  is  perform- 
able.** The  rule,  however,  may,  of 
coarse,  be  defeated  by  circumstances  in- 
dicating an  intention  to  contract  with 
reference  to  the  law  of  some  place  other 
than  that  where  the  contract  was  made,** 
or  indicating  that  there  was  an  attempt- 
ed evasion  of  the  law  of  the  place  to 
which  the  contract  was  really  refer- 
able.«» 

ESeet  of  mortsage  aeonrlty;  place 
'where  money  la  to  be  naed;  lex  loei 
eonalderatlonla. 

It  is  frequently  declared  in  very 
general  terms  that  contracts  in  relation 
to  real  property  are  governed  by  the  lex 
rei  sits,  but,  as  shown  in  another  note,*^ 
that  principle  is  subject  to  many  quali- 
fications and  exceptions.*^  And  so, 
while  there  is  some  slight  authority,  es- 
pecially in  the  earlier  cases,  for  the  view 
that  the  question  of  usury  as  affecting  a 
mortgage  is  to  be  referred  to  the  lex  rei 
sitse  as  such,  the  overwhelming  weight  of 
authority  is  to  the  effect  that,  a  mort- 
gage being  a  mere  incident  of  the  debt, 
the  law  of  the  place  where  the  property 
is  situated  governs  neither  in  respect  of 
the  debt  itself  nor  the  mortgage,  so  far 
as  usury  is  concerned.**     The  rule  ap- 


Kq.  449,  70  Atl.  660,  the  court  applied  the 
law  of  New  Jersey,  by  which  the  contract 
was  usuriouB,  notwithstanding  that  some 
of  the  preliminary  negotiations  for  the  loan 
were  conducted  in  Philadelphia,  upon  the 
ground  that  the  land  was  situated  in  New 
Jersey,  the  contract  was  to  be  performed 
there,  the  money  was  paid  there,  the  papers 
executed  and  the  entire  transaction  con- 
snmmated  there. 

**See  note  in  62  L.R.A.  51  et  seq. 

"See  note  in  62  L.R.A.  55  et  seq. 

See  also  Whitlock  v.  Cohn  (1904)  72  Ark. 
83,  80  8.  W.  141. 

M  Thus,  in  J.  I.  Case  Threshing  Mach.  Co. 
V.  Tomlin  (Mo.)  supra,  the  law  of  Missouri, 
where  the  notes  were  payable,  was  applied, 
although  it  rendered  the  contract  usurious, 
rather  than  the  law  of  Kansas,  where  the 
maker  resided  and  where  the  notes  were 
executed,  according  to  which  the  notes 
would  not  be  usurious.  This  was  upon  the 
ground  that  the  other  circumstances  of  the 
case,  which  are  too  numerous  to  set  out 
here,  indicated  that  the  contract  was  a 
Missouri  contract,  and  overcame  the  pre- 
L.B.A.1916D. 


sumption  that  the  parties  intended  to  con- 
tract with  reference  to  a  law  that  would 
uphold,  rather  than  one  which  would  in- 
validate, it. 

S*  See  infra,  note  87,  for  illustrations  of 
this  exception.  The  exception  is,  of  course, 
inherent  m  the  conditions  of  the  rule  itself. 

••Note  to  Hughes  v.  Winkelman,  L.R.A. 
1916A,  1007. 

•TIbid. 

MSee  notes  in  55  L.RJV.  933;  62  L.R.A. 
61;  and  4  L.R.A.(N.S.)  1191.  Later  cases 
expressly  sustaining  this  rule  are  Walker 
V.  Lovitt  (1911)  250  HL  543,  95  N.  E.  631; 
Midland  Sav.  &  L.  Co.  v.  Solomon  (1906) 
71  Kan.  185,  79  Pac.  1077;  Manhattan  L. 
Ins.  Co.  V.  Johnson  (1907)  188  N.  Y.  108, 
9  L.RJI.(N.S.)  1142,  80  N,  E.  658,  11  Ann. 
Cas.  223;  Exchange  Bank  v.  McMillan 
(1907)  76  S.  C.  561,  57  S.  E.  630;  Bank  v. 
Doherty  (1906)  42  Wash.  317,  4  L.R.A. 
(N.S.)  1191,  114  Am.  St.  Rep.  123,  84  Pac. 
872. 

The  usury  statute  of  New  York  involved 
in  Manhattan  L.  Ins.  Co.  v.  Johnson  (1907) 
188  K.  Y.  108,  0  L.RJV.(N.S.)  1142,  80  N.  E. 
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plies  with  respect  to  chattel  mortgages 
as  well  as  to  mortgages  on  real  estate." 
The  location  of  the  mortgaged  property 
is,  however,  frequently  an  important 
circumstance  in  determining  the  inten- 
tion of  the  parties  with  reference  to  the 
governing  law,  or  in  testing  their  good 
faith,  and  may  affect  the  question  wheth- 
er it  would  be  contrary  to  the  public 
policy  of  the  forum  to  give  effect  to  the 
law  of  the  other  state.*^ 

There  is  some  slight  authority  for  the 
view  that  the  law  of  the  place  where  the 
money  constituting  the  consideration  for 
the  contract  is  to  be  used  -governs  the 
question  as  to  usury.'*  This,  however, 
is  contrary  to  the  great  weight  of  au- 
thority. As  a  matter  of  fact,  the  place 
where  the  money  is  to  be  used  has  re- 
ceived but  little  consideration,  even  as  a 
circumstance  indicating  the  intentiQn  of 
the  parties  as  to  the  governing  law, 
though  doubtless  in  some  circumstances 
it  may  have  a  legitimate  bearing  on  that 
question.** 

The  doctrine  that  the  law  of  the  place 
where  the  consideration  is  received 
should  govern  in  respect  of  usury  has 
been  advocated  with  great  ability  by 
Prof.  Minor  in  his  work  on  Conflict  of 
Laws,  §  179,  but  has  Little  support  from 
the  eases  as  opposed  to  the  general  prin- 


ciples and  the  subordinate  mles  pre- 
viously stated,  based  on  the  presumed 
intention  of  the  parties.  The  place 
where  the  consideration  is  received  may 
doubtless  in  some  cases  be  considered  in 
connection  with  other  eircumstances  as 
bearing  on  the  presumed  intention  of  the 
parties." 
Reneiral  oontraots. 

When  a  new  contract  made  and  pay- 
able in  one  state  is  based  upon,  or  is  in 
renewal  of,  a  contract  made  and  payable 
in  another,  it  would  seem  upon  principle 
that  the  question  whether  or  not  the  new 
contract  is  usurious  should  be  deter- 
mined by  the  law  of  the  place  where  it 
(the  new  contract)  was  made  and  pay- 
able. This,  at  least,  is  true  so  far  as 
concerns  the  question  whether  or  not 
the  new  obligation  is  usurious  upon  its 
face.  Even  when  the  contract  is  not 
usurious  on  its  face,  and  the  question  of 
usury  depends  upon  the  amount  of  the 
pre-existing  indebtedness,  it  still  seems 
that  the  question  is  ultimately  to  be  de- 
termined by  the  proper  law  of  the  new- 
contract,  although  the  result  of  the  ap- 
plication of  that  law  (i.  e.,  the  question 
whether  by  that  law  the  contract  is 
usurious)  depends  upon  the  result  of  the 
application  of  the  law  governing  the 
original  contract.**     To  illustrate,  if  a 


658,  11  Ann.  Cas.  223,  provides  that  "all 
bonds,  bills,  notes,  assurances,  conveyances, 
all  other  contracts  or  securities  whatsoever, 
.  .  .  whereupon  or  whereby  there  shall 
be  reserved  or  taken  or  secured  .  .  . 
any  greater  sum  or  greater  value  for  the 
loan  or  forbearance  of  any  money,  goods, 
or  other  things  in  action,  than  is  above 
described,  shall  be  void."  Gray,  J.,  said: 
"What  we  are  asked  to  hold  ie  that  the  law 
of  the  place  where  the  property  happens 
to  be  Bhistll  govern,  rather  than  the  law  of 
the  pla<:e  where  the  loan  was  made,  of 
which  the  conveyance  wais  but  an  incident. 
In  my  opinion,  the  meaning  or  int«nt  of 
our  ttsui7  statute  is  that  the  validity  of 
the  conveyance  or  mortgage  is  determined 
by  the  validity  of  the  agreement  of  the 
parties,  and  I  think  the  law  of  the  place 
of  its  making  governs  as  to  that." 

The  rule  stated  in  the  text  is  also  sup- 
ported by  the  results  in  many  other  cases. 
For  example,  as  shown  in  the  note  in  62 
L.R-A.  65,  and  infra,  note  36,  many  cases 
have  applied  the  law  of  the  state  in  which 
a  building  and  loan  association  was  domi- 
ciled, notwithstanding  that  the  suit  was 
to  foreclose  a  mortgage  on  real  property 
in  another  state,  by  the  law  of  which  the 
transaction   would  have  been   usurious. 

»Trower  Bros.  v.  Hamilton  (1904)  179 
Mo.  205,  77  S.  W.  1081;  Casner  v.  Hoskins 
(1913)  64  Or.  282,  128  Pac.  841,  130  Pac. 
55. 

30  See  infra,  note  37. 
L.R.A.1916D. 


»lSee  note  in  62  L.R>A..  62. 

««Ibid. 

M  See  note  in  62  L.R.A.  63  et  seq. 

MIn  Scott  v.  Fabacher  (1910)  100  C.  (X 
A.  147,  176  Fed.  229,  a  contract  was  made 
and  performable  in  Texas  by  which  the 
lender  was  to  receive  in  addition  to  interest 
a  part  of  the  profits  which  the  borrower 
might  realize  upon  a  certain  transaction, 
then  in  contemplation;  subsequently,  a  new 
note  was  given  in  Louisiana,  where  the 
borrower  resided,  for  an  amount  represent- 
ing the  lender's  share  of  the  profits  accord- 
ing to  the  original  agreement.  The  court 
held  that  the  contract  was  usurious  by  the- 
law  of  Texas,  but  did  not  say  that  the  law 
of  Texas  would  supplant  the  law  of  Louisi- 
ana. So  far  as  any  facts  to  the  contrary 
appearing  in  the  opinion  are  concerned,  the 
result  might  have  been  expressed  in  tlie 
formula  that  the  law  of  Louisiana  governed 
as  to  whether  or  not  the  note  in  suit  was 
usurious,  but  that  the  law  of  Texas  must 
be  consulted  to  determine  whether  at  the 
time  the  note  in  Louisiana  was  given  there 
was  any  indebtedness  constituting  a  con- 
sideration. Obviously,  upon  the  assumption 
that,  by  the  law  of  Texas,  the  promise  to 
pay  the  lender  a  share  of  the  profits  was 
void  for  usury,  there  was  no  consideration 
fw  the  note,  which  was  made  in  Louisiana, 
and  it  would  therefore  be  invalid  even  ac- 
cording to  the  law  of  that  state,  and  even 
if  it  were  to  be  assumed  that  the  note 
would  not  have  been  void  by  tliat  law  if 
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note  for  $1,080,  bearing  interest  at  8 
per  cent,  is  made  and  payable  in  a  state 
in  which  that  rate  of  interest  is  allowed, 
the  qnestion  whether  it  is  usurious  de- 
pends upon  the  amount  of  the  indebted- 
Mess  for  which  it  was  given.  If  it 
appears  that  the  note  represented  the 
principal  and  interest  at  8  per  cent  for 
one  year,  on  a  loan  for  $1,000  made  and 
payable  in  another  state  in  which  6  per 
cent  interest  is  the  maximum  rate,  it  is 
apparent  that  the  new  note  is  usurious, 
even  tested  by  the  law  of  the  place 
where  it  is  made  and  payable,  even 
though,  on  the  present  hypothesis,  it 
would  not  have  been  if  the  original  note 
had  been  made  and  payable  in  that  state. 
This  is  simply  an  illustration  of  the 
point,  which  has  many  other  illustra- 
tions, that  an  element  affecting  the  re- 
sult of  the  application  of  the  law  of  one 
state  may  have  antecedently  received  its 
character  from  the  law  of  another  state. 
While  in  the  ease  supposed  the  result  is 
practically  the  same  as  if  the  law  gov- 
erning the  original  contract  had  been 
directly  applied  to  the  new  one,  the  dis- 
tinction is.  of  some  practical  importance 
when  the  question  concerns  the  law  by 
which  the  consequences  of  the  usury  are 
to  be  determined.  The  adoption  of  the 
view  that  the  proper  law  of  tte  original 
obligation  governs  the  question  whether 
the  new  obligation  is  usurious  naturally 
leads  to  the  conclusion  that  the  ques- 
tion as  to  the  consequences  of  usury  is 
also  to  be  determined  by  that  law,** 
whereas,  in  the  other  view,  the  conclu- 
sion would  seem  to  be  that  the  conse- 


quences of  usury  should  be  determined 
by  the  governing  law  of  the  new  con- 
tract, and  they  may  be  quite  different 
from  those  which  would  follow  from  the 
other  law. 
Ooatraeta    of    foreign    bnildliiK    and 

loan  aMoelatiani. 

The  contracts  of  foreign  building  and 
loan  associations  are  subject  to  the  gen- 
eral principles  previously  formulated  in 
this  note  for  the  determination  of  the 
governing  law  with  respect  to  usury; 
but  they  possess  certain  features  pe- 
culiar to  them  as  a  class,  affecting  the 
application  of  those  principles,  which 
make  it  desirable  to  consider  them  sepa- 
rately. 

The  typical  situation  in  this  class  of 
cases  presents  a  note  or  bond  payable  at 
the  home  office  of  the  association,  made 
by  a  resident  of  another  state  (the  state 
in  which  the  question  arises),  secured  by 
a  mortgage  on  real  property  in  the  latter 
state;  a  contract  valid  if  governed  by 
the  law  of  the  former  state,  but  usurious 
if  governed  by  the  law  of  the  latter 
state.  In  some  cases  the  contract  is 
regarded  as  made  (i.  e.,  consummated) 
in  the  state  of  the  borrower's  residence, 
and  in  others  in  the  state  of  the  associa- 
tion's domicil.  In  some  of  the  cases 
the  contract  expressly  stipulates  that  it 
is  to  be  governed  by  the  law  of  the  state 
where  the  association  is  domiciled. 
There  is,  however,  considerable  variation 
between  the  cases  as  to  the  facts  bearing 
upon  the  localieation  of  the  business  of 
the  foreigfn  association,  and  that  to  some 
extent  accounts  for  the  difference  in  the 


the  original  contract,  as  well  as  the  new 
contract,  had  been  made  in  that  state. 

••This  was  the  view  taken  in  Bowman 
V.  Miller  (1874)  26  Gratt.  (Va.)  331,  18 
Am.  Rep.  686,  holding  that,  a  note  payable 
in  Virginia,  and  not  usurious  on  its  face, 
was  to  be  governed  as  to  the  effect  of  usury 
by  the  law  of  Maryland,  by  which  only 
the  illegal  interest  is  forfeited,  a  recovery 
of  the  principal  and  legal  interest  being 
permitted,  rather  than  by  the  law  of  Vir- 

f'nia,  which  avoids  the  entire  contract, 
he  decision  was  upon  the  ground  that  the 
renewal  was  not  a  novation  of  the  pre- 
viously existing  debt,  and  the  contract  was 
atill  a  Maryland  contract  to  be  governed 
by  the  law  of  Maryland. 

And  upon  the  authority  of  the  Bowman 
Case,  it  was  held  in  Miller  v.  Prudential 
Bkg.  &  T.  Co.  (1907)  63  W.  Va.  107,  59  S.  E. 
»77,  that  the  law  of  West  Virginia,  by 
which  a  contract  is  not  wholly  void  for 
usury,  was  applied  rather  than  the  law  of 
New  York,  where  the  notes  in  question  were 
made  and  payable,  by  which  usury  renders 
a  contract  void  in  toto,  for  the  reason  that 
the  notes  were  merely  in  renewal  of  a  con- 
L.R.A.1916D. 


tract  governed  by  the  law  of  West  Virginia, 
and  were  usurious  only  because  the  original 
contract  was  usurious.  As  suggested  in  the 
text,  the  notes  in  question,  upon  the  as- 
sumption that  they  were  Iraised  on  a  pre- 
vious transaction  which,  by  the  proper  law 
of  that  transaction.  (West  Virginia),  was 
usurious,  would  be  usurious  even  tested  by 
the  law  of  New  York,  for  the  reason  that 
on  this  assumption  they  would  represent  an 
amount  in  excess  of  the  debt  due.  They 
would  be  none  the  less  usurious  becatise  it 
was  necessary  to  apply  the  law  of  West 
Virginia  to  the  old  obligation  to  determine 
the  amount  of  the  debt,  or  because  neither 
the  old  nor  new  obligation  would  have  been 
usurious  if  both  had  been  governed  by  the 
law  of  New  York.  Clearly,  if  the  notes 
had  been  usurious  upon  their  face  tested 
by  the  law  of  New  York,  the  law  of  New 
York  would  have  fixed  the  consequences  for 
enga^ng  in  the  unlawful  transaction;  and 
it  ie  not  apparent  why  it  should  not  fix 
the  consequences  for  engaging  in  the  trans- 
action in  question,  which  was  equally  con- 
trary to  the  law  of  New  York. 
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decisions.  Regarding  simply  the  results 
of  the  cases  which  have  dealt  with  the 
situation  above  outlined,  the  cases  ap- 
pear to  be  in  hopeless  conflict.  This  con- 
flict, however,  does  not  indicate  a  dif- 
ference of  view  as  to  the  fundamental 
principles  previously  stated  for  the  de- 
termination of  the  governing  law  with 
respect  to  usury.  It  is  due  in  part  to  a 
difference  in  the  facts  and  circumstances, 
in  part  to  a  difference  of  opinion  among 
the  courts  as  to  the  inference  to  be 
drawn  as  to  the  intention  of  the  parties 
or  as  to  their  good  faith;  and  in  part, 
doubtless,  to  the  difference  of  opinion  as 
to  whether  the  enforcement  of  the  for- 
eig^n  contract  would  be  contrary  to  the 
public  policy  of  the  forum. 

In  many  cases  presenting  the  typical 
situation  above  outlined,  the  courts  have, 
in  accordance  with  the  presumed  inten- 
tion of  the  parties,  referred  the  question 
of  usury  to  the  law  of  the  domicil  of  the 
association,  by  which  the  contract  was 
not  usurious,  although  it  would  have 
been  usurious  by  the  local  law.** 


Upon  the  other  hand,  many  cases  in- 
volving such  a  situation  have  applied 
the  local  law  notwithstanding  that  the  ef- 
fect was  to  render  the  contract  usurious, 
whereas  by  the  law  of  the  domicil  of  the 
association  it  would  not  have  been  usu- 


nouSc 


37 


Without  passing  upon  the  question  of 
conflict  of  laws  as  an  independent  ques- 
tion, the  position  taken  in  the  latter 
class  of  eases  has  been  held  by  the 
United  States  Supreme  Court  to  involve 
no  denial  of  "full  faith  and  credit"  to 
the  public  acts  and  records  of. the  state 
where  the  association  is  domiciled.** 

It  is  apparent  from  what  has  already 
been  said  that  the  results  in  the  latter 
class  of  cases  involve  the  refusal  to  ap- 
ply either  the  prima  facie  rule  which 
rests  upon  the  presumption  that  the  par- 
ties intended  to  contract  with  reference 
to  the  law  of  the  place  of  payment,  or 
the  rule  that  they  intended  to  contract 
with  reference  to  the  law  of  the  place 
which  will  uphold  their  contract  rather 
than  one  which  will  invalidate  it, — the 


U  See  cases  cited  in  note  in  62  L.R.A. 
64.  Later  cases  belonging  to  the  lame  class 
are  Lewis  v.  Clark  (1904)  64  C.  C.  A.  138, 
129  Fed.  570;  Allen  v.  Riddle  (1904)  141 
Ala.  621,  37  Ho.  680  (involving  express  stip- 
ulation that  all  contracts  should  be  deemed 
made  at  home  office) ;  Beckley  v.  United 
States  Sav.  &  L.  Co.  (1906)  147  AU.  195, 
40  So.  655,  following  decision  in  (1902) 
137  Ala.  119,  62  L.R.A.  33,  97  Am.  St.  Rep. 
19,  33  So.  934,  on  former  appeal;  Midland 
Sav.  &  L.  Co.  v.  Solomon  (1905)  71  Kan. 
185,  79  Pac.  1077  (express  stipulation  that 
contract  is  to  be  governed  by  the  law  of 
the  domicil  of  the  association) ;  Steinman 
V.  Midland  Sav.  &,  L.  Co.  (1908)  78  Kan. 
479,  96  Pac.  860  (express  provision  that 
eontract  is  to  be  governed  by  the  law  of 
the  domicil  of  association) ;  Jenkins  v. 
Union  Sav.  Abbo.  (1916)  —  Minn.  — ,  156 
N.  W.  765  (finding  of  agreement  that  con- 
tract should  be  governed  by  the  law  of  the 
domicil  of  association ) ;  Midland  Sav. 
k  L.  Co.  V.  Beats,  ante,  745;  I.egg  v.  Mid- 
land Sav.  k  L.  Co.  (1916)  —  OkU.  — ,  154 
Pac.  682;  Equitable  Bldg.  &  L.  Asso.  v. 
Corley  (1905)  72  S.  C  404,  110  Am.  St. 
Rep.  615,  62  S.  E.  48;  Columbian  Bldg.  &. 
L.  Asso.  V.  Rice  (1903)  68  S.  C.  236,  47 
6.  E.  63,  1  Ann.  Cas.  239  (notwithstand- 
ing that  the  by-laws  permitted  members 
to  make  payment  to  local  treasurer,  who, 
however,  is  declared  to  be  agent  of  member, 
and  not  of  association) ;  Middle  States  Loan 
Bldg.  &  Constr.  Co.  v.  Miller  (1905)  104 
Va.  464,  51  S.  E.  846. 

S7See  cases  cited  in  note  in  62  L.RJIl. 
67.  Later  cases  belonging  to  that  class  are 
Washington  Nat.  Bldg.  &  L.  Asso.  v.  Pifer 
(1908)  31  App.  D.  C.  434,  14  Ann.  Cas.  734 
(notwithstanding  express  stipulation  that 
contract  should  be  governed  by  the  law  of 
L.R.A.1O10D. 


the  domicil  of  the  association) ;  Washing- 
ton Nat.  Bldg.  &  L.  Asso.  v.  Conley  (1908) 
31  App.  D.  C.  439;  Washington  Nat.  Bldg. 
&  L.  Asso.  v.  Hill  (1908)  31  App.  D.  C. 
440;  Washington  Nat.  Bldg.  &  L.  Asao.  v. 
Nichols  (1908)  31  App.  D.  C.  441;  Royal 
Loan  Asso.  v.  Forter  (1904)  68  Kan.  468, 
75  Pac.  484,  1  Ann.  Cas.  794  (loan  made 
through  local  board) ;  Hoskins  v.  Rochester 
Sav.  &  L.  Asso.  (1903)  133  Hich.  505,  95 
N.  W.  666  (expressly  decided  on  authority 
of  National  Mut.  Bldg.  &  L.  Asso.  v.  Birch 
(1900)  124  Mich.  57,  83  Am.  St.  Rep.  311, 
82  N.  W.  837,  set  out  in  the  note  in  62 
L.R.A.  69);  Cobe  v.  Summers  (1906)  143 
Mich.  117,  106  N.  W.  707  (holding  that  the 
fact  that  the  local  board  organized  in  Mich- 
igan was  not  expressly  provided  for  in  the 
articles  of  the  association  did  not  affect 
the  question);  Land  Title  &  T.  Co.  v.  Ful- 
mer  (1904)  24  Pa.  Super.  Ct.  256  (mortgage 
executed  to  a  Pennsylvania  corporation  as 
trustee  for  the  foreign  association) ;  Gal- 
letley  v.  Strickland  (1906)  74  S.  C.  394,  54 
S.  E.  676  (by-laws  permitted  payments  to 
be  made  to  local  treasurer,  and  they  were 
BO  made) ;  Floyd  v.  National  Loan  &  Invest. 
Co.  (1901)  49  W.  Va.  327,  54  L.RA.  536.  87 
Am.  St.  Rep.  805,  38  S.  £.  653;  Miller  v. 
Prudential  Bkg.  &  T.  Co.  (1907)  63  W.  Va. 
107,  59  S.  E.  977  (decided  on  authority  of 
Floyd  Case). 

••National  Mut.  Bldg.  &  L.  Asso.  v. 
Brahan  (1903)  193  U.  S.  636,  48  L.  ed.  823, 
24  Sup.  Ct.  Rep.  532,  affirming  (1902)  80 
Miss.  407,  57  L.R.A.  793,  31  So.  840,  cited 
in  note  in  62  L.R.A.  67;  this  case  was  fol- 
lowed by  National  Mut.  Bldg.  &  L.  Asso. 
v.  Famham  (1904)  194  U.  S.  630,  48  L.  ed. 
1158,  24  Sup.  Ct.  Rep.  858,  affirming  (1902) 
81  Miaa.  364,  33  So.  2,  also  cited  in  note  in 
62  L.RJL.  67. 
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two  roles,  on  the  present  hypothesis,  be- 
ing coincident.  The  cases  of  this  class 
do  not  ordinarily  repudiate  those  rales, 
but  regard  the  situation  in  question  as 
presenting  an  exception.-  They  do  not 
always  make  it  clear  whether  the  excep- 
tion rests  upon  the  ground  that  the  other 
circumstances  of  the  case  overcame  the 
presumption  upon  which  the  general 
rules  rest,  or  indicated  that  the  purpose 
of  the  parties  was  to  evade  the  local 
usury  law,  or  upon  the  ground  that  it 
'would  be  contrary  to  the  public  policy 
of  the  fomm  to  give  effect  to  the  emi- 
tract.  When  these  cases  are  examined 
■with  reference  to  the  particular  circum- 
stances upon  which  the  courts  based 
their  decision  that  the  state  of  the  bor- 
rower's residence  was  the  real  situs  of  the 
contract,  or  that  the  attempt  to  refer 
the  contract  to  the  law  of  the  domicil  of 
the  association  was  for  the  purpose  of 
evading  the  usury  law  of  the  former 
state,  it  will  generally  be  found  that, 
while  each  ease  depends  to  a  certain  ex- 
tent upon  its  own  circumstances,  and 
while  the  location  of  the  premises,  the 
place  where  the  proceeds  of  the  loan 
were  received  and  were  to  be  used,  and 
other  circumstances  are  sometimes  men- 
tioned, yet  the  main  distinguishing  cir- 
enmstance  is  the  localization  of  the 
business  of  the  foreign  association  with- 
in the  state."  The  fact  that  payments 
were  permitted  to  be  made  to  local  of- 
ficers or  boards  has  sometimes  been  giv- 
en considerable  weight  in  favor  of 
applying  the  local  law.*" 

It  is  difficult  to  institute  a  comparison 
in  this  regard  between  the  cases  that 
apply  the  law  of  the  domicil  of  the  as- 
sociation and  those  that  apply  the  local 


law,  for  the  reason  that  the  latter  nat- 
urally place  greater  emphasis  than  do 
the  former  upon  the  facts  respecting 
localization.  Doubtless  many  of  the 
cases  applying  the  law  of  the  domicil  of 
the  association  have  done  so  notwith- 
standing facts  indicating  a  considerable 
localization  of  the  business  of  the  associ- 
ation."- 

There  are  two  opposing  principles  of 
public  policy  involved  in  the  question 
of  usury  in  the  contracts  of  foreign 
building  and  loan  associations.  Upon 
the  one  hand,  the  courts  which  apply  the 
law  of  the  domicil  of  the  association  are 
doubtless  influenced  by  the  recognition 
of  the  desirability,  even  the  necessity,  in 
view  of  the  mutual  character  of  these 
associations,  of  subjecting  their  eon- 
tracts  to  a  common  law.  Upon  the  other 
hand,  the  courts  that  apply  the  local 
law  are  often  clearly  influenced  by  the 
view  that  it  would  be  contrary  to  public 
policy  to  place  foreign  associations  in  a 
better  position  as  regards  usury  than 
that  occupied  by  domestic  associations, 
and  that  the  local  policy  concerning 
usury  should  be  preserved  notwithstand- 
ing the  features  of  the  contracts  which 
point  to  the  law  of  the  domicil  of  the 
association  as  the  proper  law.^  Doubt- 
less the  relative  importance  of  these 
general  considerations  has  had  as  great, 
if  not  greater,  effect  on  the  actual  re- 
sults than  the  particular  facts  of  the  in- 
dividual cases. 

lAir     determining     eonaeaneBoes     of 
usury. 

As  already  shown,  the  governing  law 
of  the  question  whether  or  not  a  con- 
tract or  transaction  is  usurious  is  gen- 


is  See  note  in  62  L..R.A.  6S. 

M  See  note  in  62  L.R.A.  69. 

In  the  later  case  of  Galletley  v.  Strick- 
land (1906)  74  S.  C.  394,  54  S.  E.  676,  the 
court  said  that  the  turning  point  was  the 
relation  of  the  local  treasurer  to  the  asso- 
ciation; (a  Virginia  corporation)  tliat  if  he 
was  the  agent  of  the  borrower  to  transihit 
to  the  association,  then  payments  to  him 
could  not  operate  to  remove  the  inference 
that  payments  were  to  be  made  at  the  home 
office;  but  if  he  was  the  agent  of  the  asso- 
ciation, then  it  would  seem  that  the  parties 
contemplated  a  contract  to  the  effect  that 
payment  was  to  be  either  in  Virginia  or 
at  the  local  brandi  in  South  Carolina,  in 
which  case  the  contract  was  performable  in 
South  Carolina,  and  is  distinguishable  from 
the  contract  in  the  Rice  Case  because  of 
the  provision  in  that  case  that  the  local 
treasurer  was  the  agent  of  the  member. 
No  reference  was  made  in  this  case  to  the 
South  Carolina  statute  referred  to  at  page 
65  of  the  note  in  62  L.RA. 
L.R.A.1916D. 


«See  note  in  62  L.R.A.  70. 

*«Thu8  in  Floyd  v.  National  Loan  & 
Invest.  Co.  (1901)  49  W.  Va.  327,  54  L.R.A. 
536,  87  Am.  St.  Rep.  805,  38  S.  E.  653, 
the  court  declared  that  "a  foreign  cor- 
poration coming  into  this  state  to  trans- 
act business  must  conform  to  the  law  of 
this  state,  if  there  be  any,  regulating  simi- 
lar corporations  organized  under  the  laws 
of  this  state;  and  its  contract,  although 
in  terms  solvable  in  the  foreign  state 
in  which  such  corporation  has  its  domicile, 
must  be  such  a  contract  as  a  similar 
domestic  corporation  is  authorized  to  make, 
or  the  courts  of  this  state  cannot  enforce, 
or  permit  the  enforcement  of,  its  perform- 
ance." The  court  further  observed  that  the 
case  involved  the  status  in  the  state  of  a 
foreign  building  and  loan  asociation  that 
has  complied  with  the  statutory  conditions 
of  doing  business  in  the  state  and  the  na- 
ture of  the  contract  which  it  can  make 
under  such  conditions. 
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erally  deteimined  by  reference  to  the 
actual  or  presumed  intention  of  the  par- 
ties. But  when  the  contract  is  usurious 
by  the  law  of  any  place  to  whieh  it 
might  reasonably  be  referred, — and,  as 
already  shown,  this  condition  ordinarily, 
though  not  necessarily,  obtains  when  it 
is  usurious  both  by  the  lex  loci  con- 
tractus and  the  lex  loci  solutionis, — the 
weight  of  authority,  although  there  is  a 
conflict  on  the  point,  is  to  the  effect 
that  the  consequences  of  the  usury  are 
to  be  determined  by  the  lex  loci  con- 
tractus rather  than  by  the  lex  loci  solu- 
tionis.** The  reason  for,  the  rule  seems 
to  be  that,  the  parties,  ex  hypothesi, 
having  made  an  invalid  and  illegal  con- 
tract according  to  both  the  lex  loci  con- 
tractus and  lex  loci  solutionis,  there  is 


no  question  as  to  their  intention,  and 
that  the  penalty  or  consequence  of  their 
entering  into  an  unlawful  contract  is 
necessarily  to  be  determined  by  the  law 
of  the  place  where  the  contract  is  made. 
Some  cases  have  apparently  taken  the 
view  that  the  oonsequeaees  of  exacting 
usury  are  to  be  determined  by  ttae  law 
of  the  forum,  irrespectively  of  the  prop- 
er law  of  the  contract.**  The  better 
view,  however,  seems  to  be  that  the  con- 
sequences of  the  usury  pertain  to  the 
substantive  rights  of  the  parties,  and 
are  not  to  be  determined  by  the  lex  fori 
as  such,**  though  it  may  be  otherwise 
when  a  party  asks  for  affinnative  relief 
from  a  usurious  contract  made  and  pay- 
able in  another  state.** 


« See  cases  cited  in  note  in  62  L.RA. 
60;  and  later  case  Davis  v.  Tandy  (1904) 
107  Mo.  App.  437,  81  S.  W.  457.  But  see 
contra  cases  cited  at  page  61,  and  also 
Ringer  v.  Virgin  Timber  Co.  (1914)  213 
Fed.  1001,  and  Jewell  v.  Wright  (1864)  30 
K.  Y.  259,  86  Am.  Dec.  372. 

The  hypothesis  of  the  proposition  as 
stated  in  the  earlier  note  (62  LJl.A.  60), 
though  correct  as  applied  to  the  cases  there 
cited,  is  somewhat  too  narrow  and  specific 
for  the  purposes  of  a  general  proposition. 
It  should  embrace  the  usurious  character 
of  the  contract  by  any  law  to  which  it  might 
be  reasonably  referred,  since  occasionally, 
as  already  shown,  a  contract,  although 
usurious  both  by  the  lex  loci  contractus  and 
lex  loci  solutionis,  may  be  referred  to  the 
law  of  some  other  place  by  which  it  is  not 
usurious. 

*4See  note  in  62  L.R.A.  77,  especially 
Meares  v.  Finlayson  (1899)  55  S.  C.  105,  32 
S.  K.  986. 

So,  in  Granite  City  Nat.  Bank  v.  Cross 
(1911)  188  m.  App.  242,  while  the  court  re- 
ferred the  question  whether  or  not.  the  note 
was  usurious  to  the  law  of  Missouri,  where 
it  was  made  and  payable,  yet,  having  found 
that  it  was  usurious  by  the  law  of  Missouri, 
it  applied  a  statute  of  Illinois,  which  per- 
mits a  recovery  of  only  the  principal  where 
the  debt  is  usurious,  and  the  rule  of  that 
state  to  the  effect  that  all  payments  made 
on  interest  shall  be  applied  on  the  principal, 
upon  the  ground  that  the  law  of  the  forum 
governed  as  to  the  mode  and  extent  of  the 
remedy. 

«  See  note  in  62  L.RA.  77. 

So,  in  IVower  Bros.  Co.  v.  Hamilton  ( 1904) 
179  Mo.  205,  77  S.  W.  1081,  it  being  held 
that  the  note  and  chattel  mortgage  in  ques- 
tion were  Kansas  contracts,  the  law  of  that 
state,  which  requires  usurious  payments  to 
be  applied  as  payments  of  the  principal  and 
interest,  but  does  not  invalidate  the  lien  of 
the  security,  was  applied  rather  than  the 
law  of  Missouri,  by  which  the  lien  would  be 
invalidated. 
L.R.A.1916D. 


In  Bowman  v.  Miller,  25  Gratt.  (Va.)  331, 
18  Am.  Rep.  686,  supra,  note  35,  the  court 
arguendo  takes  the  position  that  the  law  of 
the  place  which  determines  whether  or  not 
a  contract  is  usurious  is  to  be  applied  in  de- 
termining the  effect  of  usury,  and  that  if 
the  contract  in  suit  was  governed  by  the 
law  of  Maryland,  and  wag  usurious  by  the 
law  of  that  state,  it  was  governed  as  to  the 
effect  of  usury  by  the  law  of  Maryland,  by 
which  only  the  illegal  interest  is  forfeited 
and  recovery  of  the  principal  and  legal  in- 
terest is  permitted,  rather  than  by  the  law 
of  Virginia,  lex  fori,  by  which  the  entire 
amount,  principal  and  interest,  would  be 
forfeited. 

It  will  be  observed  that  though  the  cases 
cited  supra,  note  43,  differ  as  to  whether  the 
lex  loci  contractus  or  lex  loci  solutionis  gov- 
erns as  to  the  consequences  of  usury,  they 
assume  that  the  question  relates  to  the  sub- 
stantive rights  of  the  parties,  and  is  not 
governed  by  the  lex  fori  as  such. 

In  Davis  v.  Tandy,  for  example,  the  court, 
upon  the  assumption  that  the  contract  was 
usurious  both  by  the  law  of  Texas,  where  it 
was  made,  and  by  the  law  of  Missouri, 
where  it  was  payable,  expressly  held  that 
the  taw  of  Texas  as  lex  loci  contractus 
would  prevail  over  the  law  of  Missouri  as 
lex  loci  solutionis  as  to  the  consequences  oi' 
the  tuiury,  and  necessarily  assumed  that  tho 
lex  loci  contractus  would  prevail  over 
the  lex  fori,  although  the  question  was  not 
discussed  from  that  point  of  view. 

While  in  MUler  v.  Prudential  Bkg.  4  T. 
Co.  (1907)  63  W.  Va.  107,  59  S.  E.  977, 
supra,  note  35,  the  law  of  West  Virginia,  in 
which  state  the  action  was  brought,  was 
applied  in  determining  the  consequences  of 
usury.  This  was  because,  in  tho  view  which 
the  court  took,  that  the  law  was  the  proper 
law  of  the  contract,  and  not  because  it  was 
the  law  of  the  forum. 

«Note  in  62  LJIJL.  78. 

G.  H.P. 
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HirEST   VtRGINIA   SUPRBSIB   COVBT 
OF  APPEAliS. 

C.  D.  DOTSON,  Plff.  in  Err., 

V. 

EFFIE  A.  SKAGGS,  Exrz.,  etc.,  of  John  S. 
Summerii,  Deceased, 

(_  W.  Va.  — ,  87  S.  E.  460.) 

Bills  and  notes  —  indorsement,  by  maker 
—  effect. 

1.  A  negotiable  note  payable  to  the  maker 
and  another  jointly,  not  partners,  indorsed 
in  blank  by  the  maker,  does  not  imply  a 
promise  by  the  maker  to  pay  such  joint 
payee. 

For  other  cases,  see  Bills  and  Notes,  III.  h, 

ft.  «n  Dig.  1-52  N.  8. 
Same  —  possession. 

2.  Possession  of  such  note  by  either  joint 
payee  is  presumptively  posseseioo  by  both. 
For  other  eases,  see  Evidence,  II.  k,  in  Dig. 

1-52  K.  S. 
Same  —  action  by  joint  payee. 

3.  A  declaration  on  such  note  by  one  joint 
payee  holding  the  note,  indorsed  in  blank  by 
the  other,  who  is  also  the  maker,  is  bad  on 
demurrer. 

For  other  cases,  see  Pleading,   Til.  e,  in 

Dig.  1-52  y.  8. 
Appeal  —  Judgment  on  matters  not  in 

issue  ^  reversal. 

4.  A  final  judgment  for  defendant  upon 
issues  joined  upon  a  bad  declaration,  to 
which  a  demurrer  was  interposed  and  over- 
ruled, will  not  be  reversed  for  error  in  over- 
ruling the  demurrer,  when  it  plainly  ap- 
pears from  the  averments  and  proof  that 
the  declaration  cannot  be  amended  without 
introducing  a  new  cause  of  action.  In  such 
case  plaintiff  is  not  prejudiced  by  an  affirm- 
ance, because  the  judgment  is  no  bar  to  a 
cause  of  action  in  no  wise  pleaded  or  other- 
wise in  issue. 

For  other  cases,  see  Appeal  and  Error,  YII. 
m,  2,  in  Dig.  1-52  N.  8. 

(December  14,  1015.) 

ERROR  to  the  Circuit  Court  for  Green- 
brier County  to  review  a  judgment  in 
defendant's  favor  in  an  action  brought  to  re- 
cover the  amount  alleged  to  bf  due  on  a 
promissory  note.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  R.  F.  Ttunlap  and  Thomas 
Coleman,  for  plaintiff  in  error: 

The  note,  being  made  payable  to  Summers 
himself  as  one  of  the  payees,  was  invalid  as 
to  him,  but  he  completed  the  execution  of 
the  note  as  maker  when  he  placed  his  name 
on  the  back  thereof. 

Headnotes  by  Wiixiams,  J. 


Note. —  As  to  effect  of  note  made  pay- 
able to  order  of  maker  and  another,  see 
annotation  following  this  case,  post,  763. 
L.R.A.1916D. 


Pickering  v.  Cording,  92  Ind.  306,  47  Am. 
Rep.  147;  Dan.  Neg.  Inst.  §  130;  Parsons, 
Bills  ic,  Notes,  17,  18;  Dubois  v.  Mason,  127 
Mass.  37,  34  Am.  Rep.  336.  See  also  Hail  v. 
Burton,  29  IB.  321,  81  Am.  Dee.  310;  Smal- 
ler V.  Wight,  44  Me.  442,  69  Am.  Dec.  113; 
Scull  V.  Edwards,  18  Ark.  24,  56  Am.  Dec. 
294. 

One  may  make  a  valid  and  binding  signar 
ture  to  a  note  by  the  use  of  a  name  or  term 
of  description  which  he  has  adopted  for 
that  purpose. 

4  Am.  &,  Eng.  Enc.  Law,  2d  ed.  109,  and 
footnote.  No.  0. 

In  the  absence  of  any  competent  evidence 
disproving  or  tending  to  disprove  the  claim 
of  the  plaintiff,  the  plaintiff  is  entitled  to  a 
judgment  non  obstante  veredicto. 

Mason  v.  Harper's  Ferry  Bridge  Co.  28 
W.  Va.  662. 

A  judgment  non  obstante  may  be  en- 
tered not  alone  because  of  defects  shown  on 
the  mandatory  record,  but  also  when  there 
is  no  competent  evidence  in  support  of  the 
verdict. 

Murray  v.  Blaekledge,  71  N.  C.  492;  Hol- 
land V.  Kindregan,  155  Pa.  156,  25  Atl. 
1077. 

Mr.  Tbonias  N.  Read,  for  defendant  in 
error : 

John  S.  Summers  could  not  be  held  as 
maker  of  the  note  under  the  circumstances, 
but  only  as  indoreer. 

Bank  of  Huntington  v.  Hysell,  22  W.  Va. 
142;  National  Exch.  Bank  v.  McElfish  Clay 
Mfg.  Co.  48  W.  Va.  406,  37  S.  E.  541. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

C.  D.  Dotson  sued  Effie  A.  Skaggs,  execu- 
trix of  John  S.  Summers,  deceased,  in  as- 
sumpsit upon  a  negotiable  note.  Defend- 
ant demurred  to  the  declaration,  and  the 
demurrer  was  overruled,  and  she  pleaded 
the  general  isspe  and  non  est  factum,  and 
tendered  another  speeial  plea  of  limitations, 
which,  on  motion  of  the  plaintiff,  was  re- 
jected. The  trial  of  the  issues  joined  re- 
sulted in  a  verdict  and  judgment  for  de- 
fendant, and  plaintiff  is  hne  on  writ  of 
error. 

The  note  and  indorsements  thereon  are  as 
follows: 

Parkersburg,  W.  Va.,  Sept.  25,  1903. 
$1,500. 

Pour  months  after  date  we  promise  to. 
pay  to  the  order  of  C.  D.  Dotson  and  Jolin 
S.  Summers  fifteen  hundred  dollars.  Value 
received,  negotiable  and  payable  at  the 
Second  National  Bank  of  Pai^kersburg. 
Steamer  John   S.   Summers, 

John  S.  Summers,  Owner. 

Indorsements  on  back  of  note:  "C.  D. 
Dotson.     John  S.  Summers." 
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It  is  proven  by  competent  witnesses  that 
the  signature,  "Steamer  Jolin  S.  Summers, 
John  S.  Summers,  Owner,"  and  the  name 
"John  S.  Summers"  on  the  back  of  the  note, 
are  in  the  handwriting  of  John  S.  Summers, 
deceased.  He  must  have  intended,  by  the 
use  of  that  signature,  to  become  the  maker 
of  the  note.  1  Dan.  Keg.  Inst.  6th  ed.  §  75. 
He  made  it  payable  to  himself  and  C.  D. 
Dotson  jointly,  and  why  he  made  it  in  that 
form  does  not  appear.  Although  made  be- 
fore the  new  negotiable  instruments  act 
was  passed,  the  note  was  negotiable  under 
the  old  statute,  being  payable  at  a  bank  in 
this  state.  A.  negotiable  note  payable  to 
the  order  of  the  maker  is  a  nullity  until  in- 
dorsed by  him  and  negotiated.  1  Dan.  Neg. 
Inst.  §  130.  One  cannot  be  both  maker  and 
payee  at  the  same  time.  He  caimot  be  both 
debtor  and  creditor  by  the  same  transac- 
tion, and,  to  give  any  effect  to  such  a  note, 
the  maker  must  n^otiate  it.  However,  in 
this  instance  the  maker  is  not  sole  payee, 
but  joint  payee  with  another;  the  two  not 
being  general  partners.  What,  then,  is  the 
legal  effect,  as  concerns  the  original  parties, 
of  the  indorsement  in  blank  by  the  joint 
payee,  who  is  also  maker?  Ttoea  it  pass 
legal  title  to  the  other?  Certainly  not,  be- 
cause, not  being  partners,  it  would  require 
their  joint  indorsement  to  pass  title. 

"If  several  persons,  not  partners,  are  pay- 
ees or  indorsees  of  a  bill  or  note,  it  should 
be  indorsed  by  all  of  them,  unless  it  be  ex- 
pressed to  be  payable  to  the  order  of  either 
of  them,  or  to  the  order  of  certain  ones  of 
them,  in  which  cases  their  indorsement 
would  BufBce."    1  Dan.  Neg.  Inst.  §  684. 

"Where  negotiable  paper  is  payable  to 
two  or  more  persons,  there  is  no  presump- 
tion that  one  indorses  and  transfers  it  for 
the  others,  and  if  the  title  is  to  be  trans- 
ferred, it  must  be  by  the  indorsement  of 
all."  Kaufman  v.  State  Sav.  Bank,  151 
Mich.  65,  18  L.R.A.(N.S.)  630,  123  Am.  St. 
Rep.  259,  114  N.  W.  863. 

"If  a  note  be  made  payable  to  several  per- 
sons, not  partners,  it  can  only  be  trans- 
ferred by  a  joint  indorsement  of  all  of 
them;  but,  when  it  is  made  to  two  or  more 
persons  as  partners,  it  may  be  transferred 
by  the'  indorsement  of  any  one  of  them." 
Ryhiner  v.  Feickert,  92  111.  305,  34  Am. 
Rep.  130. 

"The  joint  payee  of  a  promissory  note 
cannot  indorse  it  either  in  his  own  name 
alone,  or  in  his  own  name  and  that  of  his 
copayee.  They  are  not  considered  partners, 
either  in  a  commercial  or  legal  sense  of  the 
term."    Wood  v.  Wood,  16  N.  J.  L.  428. 

That  no  presumption  of  a  partnership 
arises  from  the  fact  that  they  were  joint 
payees  was  decided  in  the  following  cases 
also:  Sayre  v.  Frick,  7  Watts  &  S.  383, 
L.R.A.1916D. 


62' Am.  Dec.  249,  and  Haydon  ▼.  Kiooletti, 
18  Nev.  290,  3  Pac.  473.  The  last-cited 
case  also  holds  that  joint  payees  must  all 
join  in  the  transfer  of  title. 

Possession  of  the  note  by  Dotson  docs  not 
import  exclusive  ownership  by  him.  Being 
a  joint  note,  possession  by  one  is  presump- 
tively possession  of  both.  Wood  v.  Wood, 
supra,  and  Brown  v.  Dickenson,  27  Grati. 
690.  Both  could  not  have  physical  posses- 
sion at  the  same  time;  hence  possession  br 
either  is  presumptively  a  joint  possession. 

No  doubt  Dotson,  by  adding  his  indorse- 
ment in  due  course,  could  have  passed  title 
to  a  third  party,  but  that  he  did  not  do. 
Summers  by  his  indorsement  did  not  be- 
come liable  to  Dotson.  As  between  the  two 
he  was  not  technically  an  indorser,  because 
one  joint  payee  cannot  pass  title;  it  re- 
quires a  joint  indorsement  to  do  so;  and 
Ijiat  was  never  done.  True,  Dotson 's  name 
also  appears  on  the  back  of  the  note,  but 
that  gives  it  no  additional  effect,  as  he 
claims  to  be  the  sole  owner  of  it.  He  avers 
in  his  declaration  that  he  has  been  the 
owner  of  the  note  ever  since  it  was  indorsed 
by  Summers;  that  by  such  indorsement  he 
became  liable  to  pay  him  the  full  amount  of 
the  note.  The  declaration  avers  no  other 
promise,  nor  was  there  any  attempt  to  prove 
any  promise,  other  than  what  the  note  and 
indorsement  import,  and  they  do  not  imply 
a  promise  to  Dotson,  the  joint  payee.  The 
legal  import  of  Summers'  indorsement  was 
implied  authority  to  Dotson  to  negotiate 
the  note,  which  he  did  not  do,  but  could 
have  done  by  completing  the  indorsement 
and  passing  title  to  a  third  party.  What- 
ever interest,  if  any,  Dotson  has  in  the  note, 
is  purely  equitable,  and  no  action  at  Uw 
can  be  maintained  upon  it.  We  are  cited  to 
no  authorities  for  the  proposition  that  one 
joint  payee  becomes  liable  to  the  other  bv 
his  indorsement  in  blank,  and  we  have  been 
unable  to  find  any  in  support  thereof. 

The  supreme  court  of  Virginia,  in  Citi- 
zens' Nat.  Bank  v.  Walton,  96  Va.  435,  31 
S.  E.  890,  held  that  an  assignment  of  bh, 
interest  in  a  negotiable  note  by  one  joint 
payee  to  the  other,  and  a  subsequent  trans- 
fer of  the  note,  in  due  course,  by  such  other, 
to  a  third  party,  rendered  the  former  liable 
to  the  holder  as  if  he  had  indorsed  it  in 
blank.  But  the  contrary  effect  was  given 
to  the  same  kind  of  an  assignment  in  a 
similar  case  by  the  appellate  court  of  In- 
diana. Bond  v.  HoUoway,  18  Ind.  App. 
251,  47  N.  E.  838.  However,  the  point  de- 
cided in  those  cases  is  not  exactly  the  ques- 
tion presented  in  this  case.  Here  the  note 
was  never  negotiated,  and  is  now  in  the 
hands  of  one  of  the  original  parties,  who  u 
suing  to  recover  on  the  note  from  the  estate 
of  the  other.     Not  exactly   in  point,  but 
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apropos  to  the  question  here  involved,  see 
Pitcher  v.  Barrows,  17  Pick.  301,  28  Am. 
Dec.  306,  and  Reid  t.  Windsor,  111  Va.  826, 
69  S.  E.  1101. 

There  being  no  liability  by  one  joint 
paype  to  the  other  because  of  his  indorse- 
ment in  blank  of  a  negotiable  note,  it  neces- 
sarily follows  that  Summers's  estate  is  not 
liable  to  Dotson  on  the  note  sued  on.  The  ' 
declaration,  averring  no  other  grounds  of  ! 
liability,  fails  to  state  a  good  cause  of  ac- ! 
tion,  and  the  demurrer  thereto  should  have  ' 
been  sustained.  The  overruling  of  the  de- 
murrer is  cross  assigned  as  error,  and,  in 
disposing  of  the  case,  this  is  the  first  as- 
signment to  be  considered.  This  error 
nould  be  sufficient  cause  for  reversing  the 
judgment  and  remanding  the  cause,  with 
leave  to  plaintiff  to  amend  hia  declaration, 
if  we  did  not  see  that  he  cannot  be  preju- 
diced by  an  affirmance.  It  clearly  appears 
from  the  averments  of  the  declaration  and 
the  proof  that  plaintiff  will  be  unable  to 
amend  without  averring  new  matter  which, 
in  legal  effect,  would  constitute  a  new  cause 


of  action,  and,  as  to  such,  tiie  judgment  in 
the  present  suit  would  not  be  a  bar.  State 
V.  McEldowney,  54  W.  Va.  696,  47  S.  E. 
650;  Doonan  v.  Glynn,  28  W.  Va.  716;  and 
Western  Min.  Ic  Mfg.  Co.  v.  Virginia  Can- 
nel  Coal  Co.  10  W.  Va.  250. 

Defendant  was  entitled  to  a  judgment^ 
upon  the  issue  of  law  presented  by  the  de- 
murrer, but,  having  obtained  a  final  judg- 
ment on  the  facts,  it  would  be  needless  to 
reverse  it  in  order  that  another  might  be 
rendered  in  her  favor  on  the  law.  Where- 
fore we  will  affirm  the  judgment.  In  view 
of  the  court's  rulings  in  the  matter  of  in 
structions  to  the  jury,  which  mainly  accord 
with  our  view  of  the  law  as  herein  ex- 
pressed, except  defendant's  peremptory  in- 
struction, which  was  improperly  refused, 
we  do  not  understand  why  the  demurrer  was 
not  sustained. 

Numerous  other  assignments  and  cross  as- 
signments are  made,  but,  in  view  of  the 
conclusion  already  reached,  it  is  not  neces- 
sary to  consider  them. 


Anaotation — EfFect  of  note  made  payable  to  order  of  maker  and  anotbtf . 


Authority  on  the  effect  of  a  note  made 
payable  to  the  order  of  the  maker  and 
another  is  limited.  It  is  stated  in  Jene- 
son  V.  Jeneson  (1872)  66  HI.  259,  that 
payment  of  a  note  given  to  the  heirs  of 
a  certain  person,  of  whom  the  maker  is 
one,  can  only  be  enforced  in- a  court  of 
equity. 

A  statute  the  purpose  of  which  ia  that 
a  party  who  makes  an  instrument  ne- 
gotiable in  form  payable  to  his  own 
order  shall  be  estopped  from  asserting, 
ss  against  one  who  brings  an  action 
upon  the  instrument,  that  he  has  not  in- 
dorsed it,  where  he  has  received  a  valid 
eiinsideration  therefor,  is  stated  in  Main 
V.  Hilton  (1880)  54  C»L  110,  to  apply 
as  well  where  the  instrument  is  payable 
to  the  maker  and  to  a  third  person  (in 
ease  it  has  been  indorsed  by  such  third 
person)  "as  where  it  is  made  payable 
to  the  maker  alone."  It  appears  from 
the  statement  ttf  facts, '  however,  that 
Ut.A.1916D. 


the  note  sued  upon  in  this  case  was 
signed  by  one  of  the  payees  and  others. 
It  was  indorsed  by  the  other  payee,  and 
delivered  for  a  valuable  consideration. 

The  note  involved  in  Pease  v.  Dwight 
(1848)  6  How.  (U.  S.)  190,  12  L.  ed. 
399,  was  made  payable  to  a  firm,  of 
which  the  maker  was  a  member,  and  an- 
other, but  it  was  shown  that  the  latter 
had  no  interest  in  the  note,  and  the 
only  question  in  the  case  was  whether 
one  who  had  taken  the  note  upon  the 
indorsement  of  the  firm  alone  could 
maintain  an  action  thereon.  As  to  this 
question,  that  is,  indorsement  by  one  of 
two  joint  payees  or  indorsees  of  the  bill 
or  note,  see  note  to  Kaufman  v.  State 
Sav.  Bank,  18  L.R.A.(N.S.)  630. 

As  to  a  negotiable  instrument  naming 
in  the  alternative  two  or  more  payees, 
see  note  to  Voris  v.  Schoonover,  60 
L.R.A.(N.S.>  1097.  W.  A.  E. 
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(—  Wash.  — ,  164  Pac.  1089.) 

Adjoining  owners  —  fllllng  space  be- 
tween buildings  —  injary  by  watM>  — 
liablUty. 

One  who,  in  constructing  a  building  close 
to  a  brick  wall  on  the  adjoining  lot,  chokes 
the  intervening  space  with  dtbris  so  that, 
in  a  normal  rainfall,  it  holds  the  water 
against  the  wall  until  it  soaks  through  and 
injures  wainscoting  on  the  other  side,  is 
liable  for  such  injury. 
For  other  c<ue»,  see  Adjoining  Oten«r»,  in 

Dig.  1-52  iV.  S. 


(February  17,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  King  County 
in  defendant's  favor  in  an  action  brought  to 
recover  damages  for  injury  to  plaintiff's 
b«ilding  by  water,  alleged  to  have  been 
caused  by  defendant's  negligence.    Reversed. 

From  the  findings  in  this  case  it  appeared 
that  plaintiff's  wall  was  not  exactly  perpen- 
dicular, and  did  not  extend  quite  to  the 
edge  of  the  lot,  so  that  the  space  between 
the  two  walls  varied  from  an  inch  at  the 
bottom  to  about  2  inches  at  the  top. 

Further  facts  appear  in  the  opinion. 

Messrs.  Vanderveer  &  Cummlnga,  for 
appellant : 

Defendant's  acts  were  the  proximate 
cause  of  plaintiff's  damage. 

29  Cyc.  490;  Rosenhaum  v.  Shoffner,  98 
Tenn.  624,  40  S.  W.  1086;  Eskildsen  v.  Seat- 
tle, 29  Wash.  683,  70  Pac.  64,  12  Am.  Neg. 
Rep.  366;  Akin  v.  Bradley  Engineering  i. 
Machinery  Co.  48  Wash.  97,  14  L.R.A. 
(N.S.)  686,  92  Pac.  903;  Detzur  t.  B. 
Stroh  Brewing  Co.  119  Mich.  282,  44  L.R.A. 
500,  77  N.  W.  948,  5  Am.  Neg.  Rep.  371; 
Hollidge  V.  Duncan,  199  Mass.  121,  17 
L.R.A.(N.S.)  982,  85  N.  E.  188;  Texas  ft 
P.  R.  Co.  V.  CarUn,  189  U.  S.  354,  47  L.  ed. 
849,  23  Sup.  Ct.  Rep.  585. 

The  damage  suffered  by  plaintiff  was  such 
as  should  have  been  contemplated  by  a  rea- 
sonably careful  and  prudent  man. 

Bohrer  v.  Dienhart  Harness  Co.  —  Ind. 
App.  — ,  45  N.  E.  660;  Detzur  v.  B.  Stroh 
Brewing  Co.  119  Mich.  282,  44  L.R.A.  500, 
77  N.  W.  948,  6  Am.  Neg.  Rep.  371;  Buck- 
ner  v.  Stock  Yards  Horse  &  Mule  Co.  221 


Note.  —  As     to     liability     for     damages 
caused   by    filling   space    between    building 
and  wall  of  adjoining  building,  see  annota- 
tion following  this  case,  post,  766. 
L.R.A.1916D. 


Mo.  700,  120  S.  W.  766;  WiUiams  v.  San 
Francisco  ft  N.  W.  R.  Co.  6  Cal.  App.  715, 
93  Pac.  123;  Beaning  v.  South  Bend  Elec- 
tric Co.  45  Ind.  App.  261,  90  N.  E.  786. 
Mr.  George  R.  Blddle,  for  respondent: 
In  the  absence  of  the  evidence  upon  which 
the  court  below  based  its  findings,  the  ap- 
pellate court  will  presume  that  the  evidence 
was  sufficient  to  support  the  decree. 

Kelson  t.  MoPhee,  69  Wash.  103,  109  Pac. 
306. 

Baosman,  J.,  delivered  the  (pinion  of 
the  court: 

Plaintiff  sues  in  damages  the  builder  of 
a  structure  adjoining  his  own,  who  allowed 
mortar  and  other  debris  to  choke  a  long 
and  very  narrow  spaoe  lying  between  the  two, 
and  belonging  to  the  land  on  which  plain- 
tiff's building  rested.  In  the  following  sea- 
son the  ordinary  rainfall  saturated  this 
dAbris  until  the  absorbed  or  collected  water 
oozed  through  plaintiff's  common  brick  wall, 
12  inches  in  thickness,  and  injured  the 
wainscoting  inside. 

Liability  in  tort,  exceeding  that  of  con- 
tract, cannot  safely  be  defined.  Each  case 
must  ktt  decided  upon  its  own  facts.  On  the 
one  hand,  the  law  does  not  wish  to  punish 
too  severely  the  careless  man;  on  the  other, 
it  is  he  that  Ib  at  fault  in  some  degree 
when  the  damaged  party  may  not  be  at 
fault  at  all.  The  former  must  not,  accord- 
ingly, expect  easy  limitations.  And  the 
law  holds  him  liable  in  two  classes  of  con- 
sequences from  his  fault;  one,  where  purely 
physical  or  natural  causes  set  in  motion  go 
beyond  what  ordinarily  follows;  and,  sec- 
ond, where  an  intervening  cause  appears 
in  an  unexpected  meddler  who  makes  things 
worse. 

In  Eskildsen  v.  Seattle,  29  Wash.  5S3, 
689,  70  Pac.  64,  12  Am.  Neg.  Rep.  366,  we 
quoted  with  approval  the  Lord  Chief  Jus- 
tice's statement  of  the  law  in  Byrne  v.  Wil- 
son, 16  Ir.  C.  L.  Rep.  332,  that  the  tort 
feasor's  liability  is  "not  only  for  the  im- 
mediate consequences  of  hie  negligence,  but 
also  for  the  resulting  consequences  of  his 
acts,  whether  those  acts  are  acta  of  violence, 
or  of  negligence  in  breach  of  a  duty."  This 
he  held  applicable  where  a  defendant  stage 
driver's  negligence  tipped  the  coach  into  a 
canal  lock,  and  yet  no  injury  would  have 
come  to  plaintiff  save  for  the  blunder  of  a 
lock  keeper  who  turned  in  the  water.  In 
Akin  V.  Bradley  Engineering  ft  Machinery 
Co.  48  Wash.  97,  14  L.R.A.(N.S.)  586,  02 
Pac.  903,  we  applied  the  same  doctrine  with 
more  rigor  to  him  who  left  dynamite  in  a 
field  where  a  child  chanced  to  come  upon 
and  blast  it.  There  we  expressed  the  view 
that  the  child's  exploding  a  piece  of  this 
dynamite  by  means  of  a  dry  battery  which 
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she  obtained  was  not  too  remote  a  eoase- 
quence  to  be  answered  for  under  the  rule, 
though  we  then  put  the  rule  in  these  words : 
"Where  a  negligent  act  or  omission  sets  in 
operation  a  train  of  oecurrenoea  resulting 
naturally  in  the  injury  complained  of,  such 
negligent  act  or  omtssion  is  deemed  to  have 
been  the  proximate  cause,  or  to  have  con- 
tributed thereto." 

In  the  Eskildsen  Case,  Seattle  was  held 
liable  for  injuries  to  a  boy  who,  when  his 
foot  was  caught  In  a  defective  street,  was 
run  over  by  a  negligently  operated  locomo- 
tive of  a  railway  company,  and  this  decision 
was  approved  as  upholding,  proximate  cause 
in  another  case  (Thoresen  v.  St.  Paul  ft  T. 
Lumber  Co.  73  Wash.  99,  107,  131  Pac.  645, 
132  Pac.  860),  where,  under  different  facts, 
a  third  person's  negligence  contributed  to 
the  ultimate  mischief. 

Here  the  result  came  of  a  sucoession  of 
physical  causes  naturally  convening.  Soon- 
er or  later  this  choking  must  have  some 
effect  on  the  wall ;  if  not  in  one  season,  then 
in  two  or  three  or  more.  This  is  not,  let 
it  be  remembered,  a  case  of  unprecedented 
rains;  for  the  lower  court  expressly  found 
the  rainfall  to  have  been  normal.  Now,  the 
builder  is  presumed  to  have  known  that 
this  debris  would  absorb  and  obstruct  rain. 


that  in  this  climate  rain  in  considerable 
quantities  must  fall,  and  that  rain  stopped 
and- collected  against  a  wall  must  tend  to 
soak  into  or  through  it.  That  it  would 
probably  soak  through  a  3  inch  wall  the 
builder  would  have  to  admit,  and  the  most 
he  can  say  is  that  he  did  not  believe  that 
it  would  ever  penetrate  a  12  inch  wall.  In 
short,  defendant  but  debates  degree.  He  has 
set  in  conjunction  two  natural  forces,  and 
merely  argues  that  he  did  not  think  they 
would  go  so  far.  He  must  rtepond  to  the 
consequence.  It  was  he  who  was  in  fault, 
not  the  plaintiff;  and  he  must  make  at  his 
own  peril  estimates  as  to  the  effect  of  nat- 
ural forces  set  in  motion.  He  is  in  a  far 
poorer  position  to  complain  than  if  he  were 
held  liable  for  the  caprioioua  or  unexpected 
act  of  a  third  person. 

Allowing  to  the  findings  of  the  lower 
court  alt  proper  presumptions  of  fact,  we 
are  nevertheless  of  opinion  that  it  was  in 
error. 

The  judgment  is  reversed,  with  instruc- 
tions to  enter  one  in  favor  of  plaintiff  for 
hie  ascertained  damages,  $1,011.86. 

Morris,  Ch.  J.,  and  Holoomb,  Main, 
and  Parker,  JJ.,  eoocnr. 


Annotation — LmbOity  for  damages  caused  by  filling  space  between  build- 
ing and  waU  of  adjoining  building. 


As  appears  from  its  title,  this  note 
lies  in  narrow  compass,  and  no  case  oth- 
er than  Sallt  v.  Whitney  Co.  ante, 
764,  has  been  found  exactly  within  its 
scope. 

Probably  the  reason  why  in  that  case 
no  stress  is  laid  on  the  fact  that  the 
space  where  the  debris  was  thrown  was 
beyond  the  lot  on  which  the  defendant 
bad  built,  was  that  the  narrowness  of 
this  space,  from  1  to  2  inches,  makes  it 
fairly  clear  that  the  fall  of  debris  there- 
in was  largely,  if  not  entirely,  accidental, 
as  distinguished  from  the  case  of  pur- 
posely throwing  debris  upon  a  neighbor's 
land. 

In  Abrey  v.  Detroit  (1901)  127  Mich. 
374,  86  N,  W.  785,  the  plaintiff's  build- 
ing was  near  a  park  bridge  "approach," 
but  on  a  much  lower  grade,  with  a  nar- 
row strip  between,  which  was  not  a  pub- 
lic highway ;  the  plaintiff  had  no  right  to 
use  this  strip  for  a  passageway,  but  he 
obtained  a  license  to  use  it,  and  built 
a  sidewalk  at  or  near  the  grade  of  the 
roadway;  the  city  later  filled  in  this 
strip  between  the  roadway  and  the 
plaintiff's  building  with  earth,  without 
any  protection  whatever  to  his  building, 
breaking  and  injuring  it  and  in  part 
L.R.A.1916D. 


filling  his  basement.  The  court,  in  sus- 
taining a  verdict  for  the  plaintiff  against 
the  city,  said:  "In  filling  this  space  the 
defendant  was  bound  to  exercise  the 
same  care  as  though  the  land  were 
owned  by  a  private  individual.  Plain- 
tiff was  not  under  obligation  to  build  a 
wall  to  protect  against  the  dirt  thrown 
in.  When  one  places  a  bank  on  his  own 
land,  above  his  neighbor's,  he  is  bound 
to  erect  a  retaining  wall  or  structure 
sufficient  to  keep  the  dirt  from  encroach- 
ing upon  his  neighbor's  land.  The  case 
comes  within  the  maxim,  'Sic  utere  tuo 
ut  alienum  non  laedas.' " 

In  this  connection  it  is  interesting  to 
refer  to  cases  of  throwing  or  placing 
earth  or  sand  against  a  neighbor's  wall. 

In  Davis  v.  Evans  (1891)  37  N.  Y. 
S.  R.  714, 13  N.  Y.  Supp.  437,  it  was  held 
that  a  landowner  who  piled  a  quantity 
of  sand  against  the  brick  wall  of  his 
neighbor's  building,  breaking  it  in,  must 
respond  in  damages.  The  court  said: 
"The  use  by  the  defendant  -of  his  prem- 
ises in  a  manner  that  injured  the  prop- 
erty of  the  plaintiff  was  wrongful,  and 
rendered  the  defendant  liable  for  the 
damage  which  resulted  from  such  use." 

The  same  was  held  in  Barnes  y.  Mas- 
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terson  (1899)  38  App.  Div.  612,  56  N.  Y. 
Supp.  939,  6  Am.  Neg.  Rep.  143,  where 
the  sand  broke  down  the  plaintiff's 
house  and  destroyed  the  personal  prop- 
erty he  had  therein.  The  court  said: 
"There  can  be  no  doubt  that  there  was 
an  invasion  of  the  plaintiff's  property 
right  for  which  the  persons  responsible 
for  the  injury  were  liable  to  him  in 
damages.  The  wall  was  wholly  on  the 
plaintiff's  land,  and  the  occupant  of  the 
adjacent  lot  had  no  right  whatever  to 
make  use  of  it  as  a  retaining  wall  for 
the  support  of  material  stored  on  that 
lot,  any  more  than  he  would  have  had 
the  right  to  cut  openings  into  it  and 
place  beams  therein  for  the  purpose  of 
supporting  a  building  or  other  structure. 
Sand  or  gravel  will  not  stand  vertically 
without  support,  and,  therefore,  wher- 
ever it  is  deposited  in  such  a  way  that 
the  sides  are  vertical,  it  exerts  a  lateral 
thrust  on  the  supports.  There  was  no 
right  whatever  in  the  party  storing  the 
sand  to  impose  this  pressure  or  thrust 
on  the  plaintiff's  wall.  The  act  itself 
was  wrongful,  and  either  a  trespass  or  a 
nuisance.  This  doctrine  should  not  be 
carried  to  an  extreme,  and  we  do  not 
say  that  where  a  man  leans  his  walking 
stick  or  a  stepladder  against  his  neigh- 
bor's wall,  but  on  his  own  land,  this 
would  g^ive  a  cause  of  action.  But  wher- 
ever the  placing  of  articles  or  material 
against  the  neighboring  wall  creates 
pressure  sufBcient  in  any  way  to  weaken 
or  injure  it,  then  the  property  rights  of 
the  owner  of  the  wall  are  violated. 
(Davis  V.  Evans  (N.  Y.)  supra.)  The 
action  is  brought  not  for  a  trespass  or 
a  nuisance,  but  for  negligence.  We'  do 
not  see,  however,  that  the  form  of  the 
action  has  any  very  material  bearing  on 
the  ease^  for  the  deposit  of  sand  against 
the  plaintiff's  wall  so  as  to  injure  or 
destroy  it  might  be  charged  as  negli- 
gence as  well  as  a  trespass,  and  the 
jury  have  found  it  to  be  such  by  their 
verdict." 

In  Hutchinson  v.  Schimmelfeder 
(1861)  40  Pa.  396,  80  Am.  Dee.  582,  the 
court  afSrmed  a  judgment  for  the  plain- 
tiff where  the  trial  court  had  charged  the 
jnry,  inter  alia,  as  follows:  "If  two 
persons  own  adjoining  lots  which  lie 
below  the  grade  of  the  street  on  which 
they  front,  and  either  wishes  to  grade 
his  lot  up  to  the  street,  he  must  build 
a  wall  on  his.  own  ground,  or  in  some 
other  way  keep  the  dirt  within  his  own 
line.  He  cannot  so  fiill  up  his  own  lot 
as  to  let  the  earth  pass  over  his  line  on 
the  lot  of  his  neighbor;  and  if  the  latter 
has  built  a  wall  and  erected  a  house 
within  his  own  line,  the  former  is  not  at  I 
L.R.A.1916D. 


liberty  either  to  build  to  his  neighbor's 
wall,  or  throw  earth  against  it  so  as  to 
spring  it  out  of  line,  or  do  it  any  other 
injury;  and  if  he  does  so,  he  is  responsi- 
ble in  damages.  If  the  plaintiff's  house 
was  built  of  improper  materials,  and  the 
injury  to  the  walls  resulted  from  that 
cause,  the  plaintiff  cannot  recover  for 
that  injury.  In  other  words,  if  the  in- 
jury to  the  walls  was  not  caused  by  the 
defendant  heaping  up  the  earth  against 
them,  he  cannot  recover  for  that  injury, 
but  still  the  plaintiff  would  be  entitled 
to  recover  nominal  damages,  at  least,  if 
the  defendant  covered  up  for  several 
feet  the  small  strip  of  g^und  between 
his  line  and  the  wall  of  his  house." 

So,  if  a  landowner  whose  lot  is  below 
street  grade  raises  his  lot  to  the  grade, 
he  may  not  call  on  his  neighbor  to  share 
in  the  expense  of  supporting  the  em- 
bankment. Fisher  v.  Green  (1852)  1 
Phila.  (Pa.)  382. 

And  if  an  owner  on  a  higher  level 
makes  such  a  fill  on  his  lot  that  his  lower 
neighbor  has  to  strengthen  the  wall  o£ 
his  house  to  stand  the  extra  strain,  this 
is  actionable,  as  it  also  is  to  cause  dirt 
to  fall  on  the  lower  neighbor's  lot.  Mc- 
Knight  v.  Denny  (1901)  198  Pa.  323,  47 
Atl.  970. 

So,  in  Knight  v.  Dunbar  (1891)  83 
Me.  359,  22  Atl.  216,  the  plaintiff  re- 
covered (in  an  action  on  the  case)  where 
the  defendant  had  deposited  earth  on 
his  land  which  pressed  the  plaintiff's 
fence  over  on  his  land,  carrying  some  of 
the  newly  deposited  earth  with  it. 

So,  in  a  similar  situation,  the  plaintiff 
was  held  entitled  to  an  injunction.  Ber- 
ry V.  Fleming  (1903)  87  App.  Div.  53,  83 
N.  Y.  Supp.  1066. 

But  where  the  plaintiff's  wall  was  2 
and  i  feet  beyond  Ikis  line  on  the  defend- 
ant's land,  the  plaintiff  could  not  re- 
cover for  the  defendant's  heaping  of 
earth  against  the  wall,  breaking  it  down. 
Harvey  v.  Philadelphia  (1856)  2  Phila. 
(Pa.)  165. 

For  liability  for  injuries  from  matter 
precipitated  upon  adjoining  property, 
see  the  note  to  Bishop  v.  Readsboro 
Chair  Mfg.  Co.  36  L.R.A.(N.S.)  1171. 

For  right  to  dischai^e  water,  snow,  or 
ice  from  roof  upon  premises  of  adjoining 
owner,  see  the  note  to  Shea  v.  Qavitt,. 
L.R.A.1916A,  693. 

Other  questions  of  collateral  interest 
are  treated  in  notes  cited  in  Index  to 
L.R.A.  Notes,  under  the  title,  "Adjoining 
Owner." 

For  extent  of  trespasser's  liability  for 
consequential  injuries  resulting  from  the 
trespass,  see  the  note  to  Wyant  v> 
Crouse,  53  L.R.A.  626.  B.  B.  B. 
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IOWA  SUPREME  COURT. 

STATE  OF  IOWA 

V. 

JAMES  GARDNER,  Appt. 
<—  Iowa,  — ,  156  N.  W.  747.) 

Prostitution  —  conTiction  of  male. 

1.  A  male  person  cannot  be  punished  un- 
der a  statute  making  it  a  crime  for  any  per- 
aon  to  resort  to  a  house  of  ill  fame  for  the 
purpose  of  prostitution. 

for  other  cases,  see  Prostitution,  in  Dig. 
1-52  N.  8. 

Erldence  ^  cross-examination  — '  reason 
for  change  of  opinion.- 

2.  A  witness  who  had  testified  that  ha 
gave  testimony  in  two.  other  cases  and  in 
one  contradicted  that  given  in  the  other 
may,  on  cross-examination  be  asked  why  he 
changed  his  opinion. 

For   other   cases,   see    Witnesses,   II.    t,   in 
Dig.  1-52  y.  S. 

Criminal  law  —  insntliciency  of  indict- 
menl  ^  insu-nction  to  acquit. 

3.  Acquittal  cannot  be  directed  for  in- 
sufficiency of  the  indictment  if  the  statute 
provides  that  such  question  may  be  raised 
by  demurrer  or  by  motion  in  arrest  of  judg- 
ment. 

For  other  oases,  see  Trial,  II.  4,  S,  in  Dig. 
1-52  N.  8. 

Trial  —  motion  in  arrest  of  Judgment  — 
questioning  sufficiency  of  indictment. 

4.  A  motion  in  arrest  of  judgment  for 
failure  to  give  an  instruction  to  acquit  be- 
cause of  insufficiency  of  indictment  is  not 
sufficient  to  raise  the  question  of  the  suffi- 
ciency of  the  indictment. 

For  other  eases,  see  Criminal  Late,  //.  /,  in 
Dig.  1-52  X.  8. 

Lewdness  —  what  constitutes  guilt. 

5.  One  is  guilty  of  resorting  to  a  house 
of  ill  fame  for  the  purpose  of  lewdness  who 
visits  such  place  to  commit  an  act  of  lewd- 
ness as  the  term  is  understood  in  the  ac- 
cepted usage  of  language. 

For  other  cases,  see  Disorderly  Houses,  in 
Dig.  1-52  N.  8. 

Trial  —  giving  requested  instructions. 

6.  An  instruction  that  one  cannot  be  con- 
victed of  resorting  to  a  house  for  the  pur- 
pose of  lewdness  unless  the  jury  was  con- 
vinced that  such  was  his  purpose  satisfles  a 
request  that  he  cannot  be  convicted  if  he 
resorted  to  the  place  for  a  mere  friendly 
'isit. 

For  other  eases,  see  Trial,  III.  b,  in  Dig. 
1-52  N.  B. 

Iiewdness  ^  single  offense  ^  liability. 

7.  A  single  offense  is  sufficient  to  siistain 

Note.  —  As  to  whether  a  male  may  be 
convicted  of  resorting  to  house  of  ill  fame 
for  the  purpose  of  lewdness  or  prostitution, 
«ee  State  v.  Rayburn,  L.R.A.1915F,  640, 
«nd  footnote  thereto. 
LR.A.1016D. 


a  conviction  of  resorting  to  a  house  of  ill 

fame  for  the  purpose  of  lewdness. 

For  other  oases,  see  Disorderly  Souses,  in 

Dig.  1-52  N.  8. 
Trial  ^  instructions  —  Irrelevant. 

8.  An    instruction    not    relevant    to    the 
evidence  in  the  case  is  properly  refused. 
For  other  cases,  see  Trial,  III.  b,  in  Dig 

1-52  N.  8. 
Definition  —  house  of  ill  fame. 

9.  A  house  of  ill  fame  is  one  visited  by 
persons  of  both  sexes  for  the  purpose  of 
having  unlawful  indiscriminate  sexual  in- 
tercourse. 

For  other  cases,  see  Disorderly  Houses,  in 
Dig.  1-52  N.  8. 

Appeal  ^  refusal  of  requested  instruc- 
tion. 

10.  There  is  no  error  in  refusing  a  re- 
quested instruction  fully  covered  by  the 
court  in  its  own  instructions. 

For  other  cases,  see  Trial,  III.  -b,  in  Dig. 
1-52  y.  a. 

(March  14,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Plymouth 
Coimty  convicting  him  of  resorting  to  a 
house  of  ill  fame,  for  the  purpose  of  prosti- 
tution and  lewdness.    Reversed. 

Statement  by  Salinger,  3.x 

Defendant  appeals  from  a  conviction  on 
the  charge  that  he  resorted  to  a  house  of 
ill  fame  for  the  purpose  of  prostitution 
and  lewdness. 

Mr.  T.  M.  Zink,  for  appellant: 
Before  defendant  can  be  convicted,  it 
must  be  shown  that  Lillie  Lawrence  and 
Richard  Lawrence  kept  a  house  of  ill  fame 
within  the  definition  of  such  a  house  as 
expressed  by  the  decisions  of  the  courts. 

State  v.  Chauvet,  111  Iowa,  689,  61 
L.R.A.  630,  82  Am.  St.  Rep.  639,  83  N.  W. 
717;  State  v.  Mullen,  35  Iowa,  207;  State 
T.  Render,  163  Iowa,  339,  144  N.  W.  298; 
State  v.  Lee,  80  Iowa,  81,  20  Am.  St.  Rep. 
401,  45  N.  W.  545;  5  Cyc.  676;  9  Am.  & 
Eng.  Enc.  Law,  2d  ed.  618;  Wright  y. 
Paige,  36  Barb.  438;  State  v.  Smith,  29 
Minn.  193,  12  N.  W.  624;  State  v.  Irvin, 
117  Iowa;  470,  91  N.  W.  7«0;  State  v.  Mc- 
Davitt,  140  Iowa,  344,  132  Am.  St.  Rep. 
275,  118  N.  W.  370;  Boswell  v.  State,  48 
Tex.  Crim.  Rep.  47,  122  Am.  St.  Rep.  731, 
85  S.  W.  1076;  People  v.  Salmon,  148  Cal. 
303,  2  L.R.A.(N.S.)1186,  113  Am.  St.  Rep. 
268,  83  Pac.  42 ;  Beard  v.  State,  71  Md.  275, 
4  L.R.A.  675,  17  Am.  St.  Rep.  540,  17  Atl. 
1044,  8  Am.  Crim.  Rep.  173;  SUte  v.  Gal- 
ley, 104  N.  C.  858,  17  Am.  St.  Rep.  704,  10 
S.  E.  455;  9  Am.  k  Eng.  Enc.  Law,  2d  ed. 
520;  State  v.  Lee,  80  Iowa,  83,  20  Am.  St. 
Rep.  401,  45  N.  W.  545;  State  v.  Gill,  150 
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Iowa,  211,  129  K.  W.  821;  State  ex  rel.  Sla- 
ter V.  McDonald,  121  Minn.  207,  141  N.  W, 
112. 

Defendant  was  not  guilty  of  committing 
lewdness  within  tlie  meaning  of  the  statute. 

State  V.  Marvin,  12  Iowa,  505;  State  v. 
Shaw,  126  Iowa,  422,  101  N.  W.  109;  State 
V.  Kirkpatrick,  63  Iowa,  587,  19  N.  W.  600; 
State  V.  Ruhl,  8  Iowa,  447;  State  v.  Irvin, 
117  Iowa,  469,  91  N.  W.  760;  State  v. 
Mitchell,  149  Iowa,  365,  128  N.  W.  378; 
State  V.  McDavitt,  140  Iowa,  342,  132  Am. 
St.  Rep.  275,  118  N.  W.  370;  Jackson  t. 
State,  116  Ind.  464,  19  N.  E.  330;  State  t. 
Williams,  94  Minn.  319,  102  N.  W.  722; 
State  T.  Chandler,  132  Mo.  166,  53  Am.  St. 
Rep.  483,  33  S.  W.  797;  Bird  v.  State,  27 
Tex.  App.  635,  11  Am.  St.  Rep.  214,  11 
S.  W.  641;  Cannon  v.  United  States,  116 
U.  S.  55,  29  L.  ed.  561,  6  Sup.  Ct.  Rep.  278; 
Sweenie  v.  State,  59  Neb.  269,  80  N.  W. 
816,  15  Am.  Crim.  Rep.  28;  Bodiford  v. 
State,  86  Ala.  67,  11  Am.  St.  Rep.  20,  5 
So.  559;  Carotti  t.  State,  42  Miss.  334,  97 
Am.  Dec.  465;  State  v.  Poyner,  67  Wash. 
489,  107  Pac.  181;  Wright  v.  State,  108  Ala. 
60,  18  So.  941;  Richey  t.  State,  19  Ann. 
Gas.  655,  note;  People  v.  Salmon,  148  Cat. 
303,  2  L.R>A.(N.S.)  1187,  113  Am.  St  Rep. 
268,  83  Pac.  42. 

Evidence  of  rep;  '  -tion  of  a  house  being 
one  of  ill  fame  is  not  sufficient  to  sustain 
a  conviction,  there  most  be  other  evidence 
of  the  immoral  purposes  for  which  the 
house  is  kept  and  used. 

Botts  V.  United  SUtes,  83  C.  C.  A.  646, 
155  Fed.  60,  12  Ann.  Cas.  272;  BUte  v. 
Steen,  125  Iowa,  312,  101.  N.  W.  96;  State 
T.  Bums,  145  Iowa,  590,  124  N.  W.  600; 
State  v.  Lee,  80  Iowa,  75,  20  Am.  St.  Rep. 
401,  46  N.  W.  545;  State  v.  Hendricks,  15 
Mont.  194,  48  Am.  St.  Rep.  666,  39  Pac.  93. 

Defendant  had  the  right  to  know  the  rea- 
son of  the  witness  Laura  Heigner  for  the 
changes  and  contradictory  statements  she 
made  in  her  testimony,  and  the  court  erred 
in  sustaining  the  objections  of  the  state  to 
the  questions  asked  her  by  defendant. 

People  V.  Payne,  131  Mich.  474,  91  N.  W. 
740;  Dikeman  v.  Arnold,  78  Mich.  455,  44 
K.  W.  410;  40  Cyc.  2492,  2493;  State  v. 
Caron,  118  La.  349,  42  So.  960;  Bennett  v. 
State,  95  Ark.  100,  128  S.  W.  853;  Chicago 
R.  Co.  V.  Handy,  208  111.  81,  69  N.  E.  917; 
Alward  v.  Oakes,  63  Minn.  190,  65  N.  W. 
271. 

Messrs.  George  Cosson,  Attorney  Gen- 
eral, and  Wiley  S.  Rankin,  for  the  State: 

A  conviction  may  l>e  had  under  an  indict- 
ment charging  with  having  been  found  in  a 
certain  house,  leading  a  life  of  prostitution 
and  lewdness,  without  proof  of  actual  sex- 
ual intercourse. 
L.R.A.19i6r). 


State  V.  Shaw,  126  Iowa,  422,  101  N.  W. 
109. 

The  crime  of  lewdness  may  be  committed 
in  different  ways  and  forms.  Prostitution 
is  the  common  lewdness  of  a  woman  for 
gain;  lewdness  is  irregular  indulgence  of 
the  animal  desires. 

SUte  V.  Toombs,  79  Iowa,  741,  45  X.  W. 
300. 

In  the  prosecution  for  keeping  a  bawdy- 
house,  evidence  of  the  general  reputation  of 
its  inmates  and  frequenters  is  admissible. 

State  V.  Lyon,  39  Iowa,  379. 

Where  a  woman  is  in  possession  and  con- 
trol of  a  dwelling  house,  she  being  in  cos- 
trol  of  the  house,  and  occupying  it  for  the 
purpose  of  prostitution  and  lewdness,  thii 
would  make  it  a  place  kept  for  that  pur- 
pose, within  the  meaning  of  the  law.  /loaS 
of  a  single  act  of  prostitution  would  be 
sufficient  to  justify  a  conviction. 

State  V.  Russell,  95  Iowa,  408,  64  X.  W. 
281. 

T)ie  statute  does  not  require  that  the 
place  be  used  habitually  or  for  any  coo- 
siderable  length  of  time  for  the  prohibited 
purposes  in  order  to  constitute  the  offense 
in  question. 

State  V.  Lee,  80  Iowa,  88,  20  Am.  St 
Rep.  401,  46  N.  W.  545. 

The  reputation  of  a  house  may  be  shown 
to  enable  the  jury  to  determine  whether 
it  is  a  house  of  ill  fame  or  not. 

State  T.  Moore,  78  Iowa,  494,  43  N.  W. 
273. 

Where  evidence  given  by  witnesses  more 
or  less  familiar  with  the  reputation  of  the 
house  and  the  practices  of  persons  stopping 
at  it  is  subbiitted  to  the  jury,  and,  wbile 
there  may  be  a  difference  of  opinion  u  to 
the  weight  and  preponderance  of  the  evi- 
dence, a  verdict  will  not  be  interfered  witb 
to  the  extent  of  griuiting  a  new  trial. 

Ibid. 

In  prosecutions  under  §  4943,  for  rraort- 
ing  to,  occupying,  and  inhabiting  a  house 
of  ill  fame,  it  is  permissible  to  show  the 
character  and  reputation  of  the  house  u 
well  as  testimony  as  to  character  and  repa- 
tation  of  the  inmates  of  the  house. 

State  v.  Burns,  145  Iowa,  588,  124  X.  VT. 
600;  State  v.  Beebe,  116  Iowa,  128,  88  N". 
W.  358;  State  v.  Porter,  130  Iowa,  690,  ivr 
N.  W.  923. 

If  the  character  of  the  house  is  estab- 
lished as  a  house  of  ill  fame,  the  intent  and 
purpose  of  those  resorting  thereto  is  a  mat- 
ter of  inference. 

State  v.  Gill,  150  Iowa,  210,  129  X.  W. 
821. 

It  is  not  necessary  that  anyone  see  the 
indiscreet  exposure  or  act,  to  convict,  if  it 
be  in  fact  shown,  or  act  committed.    An 
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exposure    to    one    person    is    sufficient    to 
bring  the  offense  within  the  statute. 

State  y.  Bauguess,  106  Iowa,  107,  76  N. 
W.  508;  Com.  V.  Warden,  128  Mass.  62,  35 
Am.  Rep.  357;  State  y.  Juneau,  88  Wis. 
180,  24  L.R.A.  857,  43  Am.  St.  Rep.  877, 
B9  N".  W.  580;   25  Cyc.  212,  note. 

Prior  and  subsequent  acts  of  intimacy 
may  be  shown. 

Crane  y.  People,  168  111.  395,  48  N.  E. 
54;  25  Cyc.  216;  Hill  y.  SUte,  137  Ala 
66,  34  So.  406;  W^right  v.  State,  108  Ala 
«0,  18  So.  941. 

The  fact  that  prostitutes  were  kept  at  a 
house  is  proof  of  knowledge  on  the  part  of 
the  keeper  that  the  house  was,  in  fact,  a 
house  of  ill  fame.  Knowledge  may  be  estab- 
lished by  indirect  evidence,  and  positive 
proof  of  knowledge  is  not  required. 

State  V.  Schaffer,  74  Iowa,  706,  39  N.  W. 
89;  State  y.  Steen,  125  Iowa,  307,  101  N. 
W.  96;  State  v.  Wells,  46  Iowa,  662;  John- 
son V.  State,  32  Tex.  Grim.  Rep.  504,  24 
8.  W.  411;  Forbes  y.  State,  35  Tex.  Grim. 
Rep.  24,  29  S.  W.  784;  Graeter  y.  State, 
105  Ind.  271,  4  N.  E.  461. 

To  establish  the  fact  that  a  house  is  a 
bouse  of  ill  fame,  it  is  sufficient  to  prove 
that  for  a  limited  time  prostitution  m 
lewdness  has  been  carried  on  therein. 

State  V.  Ijee,  80  Iowa,  76,  20  Am.  St.  Rep. 
401,  45  N.  W.  545;  State  v.  Young,  96 
Iowa,  262,  59  Am.  St.  Rep.  371,  65  N.  W. 
160;  State  v.  Gill,  160  Iowa,  210,  129  N. 
W.  821;  People  y.  Mallette,  79  Mich.  600, 
44  N.  W.  962. 

Salinger,  J.,  delivered  the  opinion  of  the 
court: 

I.  The  statute  (Code,  %  4943)  makes  it 
a  crime  to  resort  to  a  house  of  ill  fame 
"for  the  purpose  of  prostitution."  We 
have  to  determine  whether  the  trial  court 
erred  in  holding  that  both  men  and  women 
are  within  this  statute.  While  in  a  broad 
sense  "prostitution"  means  ''the  setting 
one's  self  to  sale  or  of  devoting  to  infamous 
purposes  what  is  in  one's  power,"  it  will 
not  be  questioned  that  the  word  is  in  this 
statute  used  in  a  narrower  sense,  and  is 
the  equivalent  of  sexual  prostitution.  Such 
prostitution  is  the  conduct  of  a  prostitute 
as  such. 

An  allegation  in  an  indictment  that  a 
female  was  enticed  away  with  the  intent  of 
rendering  her  a  prostitute  is  equivalent  to 
an  allegation  that  it  was  done  for  the  pur- 
pose of  prostitution.  Nichols  v.  State,  127 
Ind.  406,  26  N.  E.  839. 

A  "prostitute"  is  "a  woman  who  practices 
illicit  intercourse  with  men  for  hire"  (Wor- 
cester's Dist.;  Zimmerman  v.  McMakin,  22 
S.  C.  372,  63  Am.  Rep.  722;  Sheehey  v.  Gok- 
ley,  43  Iowa,  185,  22  Am.  Rep.  236) ;  one 
L.R.A.1916D  40 


"who  prostitutes  her  body  for  hire"  (Peter- 
son y.  Murray,  13  Ind.  App.  at  page  423,  41 
N.  E.  837) ;  a  "female"  given  to  indiscrim- 
inate lewdness  or  promiscuous  sexual  inter- 
course for  gain  (Carpenter  v.  People,  8 
Barb.  603,  611;  State  v.  Stoyell,  54  Me.  24, 
89  Am.  Dec.  716;  Davis  v.  Sladden,  17  Or. 
259,  21  Pac.  140,  142).  "Prostitution"  in 
its  more  restricted  sense  is  the  practice  of 
a  female  offering  her  l>ody  to  an  indiscrim- 
inate intercourse  with  men.  State  v.  Sto- 
yell, 54  Me.  24,  89  Am.  Dec.  716;  Haygood 
V.  State,  98  Ala.  61,  13  So.  325;  State  v. 
Goodwin,  33  Kan.  538,  6  Pac.  809,  901,  6 
Am.  Grim.  Rep.  1;  Fahnestock  v.  State,  102 
Ind.  156,  1  N.  E.  372;  Osborn  v.  State,  52 
Ind.  626,  628,  1  Am.  Grim.  Rep.  25;  Miller 
v.  State,  121  Ind.  204,  23  N.  E.  94,  95; 
State  v.  Brow,  64  N.  H.  577,  15  Atl.  216, 
217;  Carpenter  v.  People,  8  Barb.  603,  610; 
State  v.  Toombs,  79  Iowa,  741,  45  N.  W. 
300;  State  v.  Ruhl,  8  Iowa,  447,  453;  Com. 
V.  Cook,  12  Met.  93,  97 ;  People  v.  Demous- 
set,  71  Gal.  611,  12  Pac.  788,  789,  7  Am. 
Crim.  Rep.  1.  It  is  the  act  or  practice  of 
prostituting  or  offering  the  body  to  an  in- 
discriminate intercourse  with  men;  com- 
mon lewdness  of  a  woman  for  gain;  the  act 
of  permitting  a  common  and  indiscriminate 
sexual  intercourse  for  hire, — and  it  is  said 
same  is  considered  a  heinous  offense  "for 
which  the  woman  may  be  punished."  2 
Bouvier's  Diet.  Rawle's  Rev.,  p.  785.  And 
see  State  v.  Gibson,  111  Mo.  92,  19  S.  W. 
981 ;  BunflU  V.  People,  154  111.  640,  39  N.  E. 
666;  and  Century  Dictionary.  While  cases 
hold  there  may  be  prostitution  though 
there  l>e  no  desire  for  gain  (State  v.  Clark, 
78  Iowa,  492,  43  N.  W.  273;  State  v.  Rice, 
56  Iowa,  431,  9  K.  W.  343;  State  v.  Thuna, 
59  Wash.  689,  140  Am.  St.  Rep.  902,  109 
Pac.  331,  111  Pac.  768,  all  that  speajc  on 
the  point  agree  that  it  is  the  practice  of  a 
woman  only. 

It  follows  that  both  "prostitute"  and 
"prostitution"  have  such  a  fixed  meaning  in 
the  approved  usage  of  the  language,  and 
such  peculiar  and  appropriate  meaning  in 
law,  as  that,  if  wq  give  effect  to  such  mean- 
ing, the  statute  in  question  does  not  con- 
template that  a  man  can  be  a  prostitute  or 
can  practice  prostitution,  and  does  not  in-  . 
tend  to  punish  him  for  what  he  cannot  do; 
for  one  cannot  purpose  to  do  what  he  knows 
is  impossible.  If  a  man  cannot  commit 
prostitution,  he  cannot  go  to  a  place  for 
the  purpose  of  prostitution.  Having  ac- 
quired such  meaning,  and  we  having  ascer- 
tained "what  is  the  appropriate  and  well- 
authorized  meaning  of  the  term,"  we  should 
hold  that  "in  this  sense  the  legislature  is 
supposed  to  have  used  it.'.'  State  v.  Ruhl, 
8  Iowa,  463.  The  terms  "prostitution"  and 
"lewdnes8"as   used   in   the   statute   are  by 
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a  general  rule  of  construction  to  be  con- 
strued according  to  their  most  usual  and 
best-understood  signification.  Bnnfill  v. 
People,  154  HI.  640,  39  N.  E.  666;  Fahne- 
stock  V.  State,  102  Ind.  156,  1  N.  E.  376. 
And  see  also  Com.  v.  Cook,  12  Met.  97. 

2.  Since  the  statute  does  not,  in  terms, 
include  men,  we  need  not  and  do  not  pass 
upon  whether  the  le^slature  could  e£fec- 
tively  declare  that  men  can  be  guilty  of 
"prostitution."  We  may  for  the  purposes 
of  the  argument  assume  such  power  exists. 
Thus  we  reach  the  question  whether,  though 
it  was  well  understood  that  prostitution 
was  the  act  of  a  woman,  the  legislature  in- 
tended §  4943  to  include  men.  The  trial 
court  charged  such  was  the  intention.  It 
said  that,  thou^  "when  we  use  the  word 
'prostitute,'  we  mean  a  woman,  and 
[though]  prostitution  is  legaUy  defined  as 
the  act  or  practice  of  offering  the  body  to 
indiscriminate  intercourse  with  men,"  yet 
this  section  of  the  Code  does  "include  men 
as  well  as  women,"  because  it  uses  the 
words,  "prostitution  or  lewdness."  The 
position  of  appellee  is  that  the  statute  in- 
cludes men  because  it  makes  it  a  crime 
"for  any  person"  to  resort  to  a  house  of 
ill  fame  for  the  purpose  of  prostitution. 
The  view  expressed  by  the  trial  judge  sim- 
ply begs  the  question.  It  is  a  declaration 
that,  though  the  legislature,  which  imposes 
a  punishment  for  resorting  for  the  purpose 
of  prostitution,  knew  prostitution  is  the 
conduct  of  none  but  women,  and  though  the 
punishment  provided  can  have  effect  as  to 
women,  the  very  use  of  the  word  "prosti- 
tution" proves  the  punishment  was  intended 
to  apply  to  men. 

As  to  the  position  of  appellee,  while  it 
is  true  that  ordinarily  the  words,  "any 
person,"  include  both  men  and  women,  this 
is  not  always  so.  As  in  all  other  cases,  the 
rule  of  reason  controls  as  to  the  interpreta- 
tion of  these  words. 

Section  4756  punishes  rape  upon  a  female 
committed  by  "any  person."  Literally 
construed,  these  words  would  authorize  a 
woman,  or  the  husband  of  a  woman  assault- 
ed, to  be  punished  for  rape,  as  principals. 
And  so  of  §  4758,  which  prohibits  "any  per- 
son" to  have  carnal  knowledge  of  "any 
female"  imbecile  or  rendered  insensible; 
and  since  a  four-year-old  child  is  a  "per- 
son" (Sutton  V.  State,  122  6a.  158,  60  S.  E. 
61),  such  child  could,  on  the  theory  of  ap- 
pellee, be  guilty  of  rape,  or  of  carnal  knowl- 
edge of  an  imbecile,  or  of  a  woman  by  it 
rendered  insensible.  No  court  would  so 
interpret  "any  person."  If  it  were  claimed 
that  a  statute  like  S  4762,  which  makes  it 
a  crime  for  "any  person"  to  seduce  or  de- 
bauch a  female,  contemplated  a  seduction 
and  debauchment  by  a  female,  it  would  be 
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held  that  "any  person"  should  not  be  so 
construed,  because  it  must  be  assumed  the 
legislature   believed   the   woman   could  not 
commit  the  offense.    If  the  claim  were  that 
the  words  included  all  who  entered  a  dwell- 
ing in  the  nighttime  by  means  of  any  break- 
ing, it  would  be  held  they  did  not  include 
the  owner  of  such  dwelling,  not  because  the 
owner  could  not  thus  enter,  but  because  the 
legislature  could   not   in   reason   have   in- 
tended to  include  him.     But,  whether  the 
words  are  held  not  to  include  some  person 
because  the  legislature  knew  he  could  not 
commit  what  is  forbidden,  or  because  it  is 
clear  for  some  other  reason  that  it  could 
not  have  been  intended  to  include  him  in 
the  general  words,  the  rule  .of  construction 
to  be  deduced  from  either  or  both  cases  is 
to  exclude  him,  if  it  be  clear  for  any  reason 
that  it  was  not  intended  to  include  him. 
We  think  the  point  within  this  rule.     The 
legislature   knew    "prostitution"    was   gen- 
erally understood  to  be  something  that  men 
could  not,  and  women  could,  be  guilty  of, 
and  that  this  interpretation  was  settled  in 
law.      It    used    th«    word   in    the    settled 
sense,  and  "any  person"  to  avoid  repetition. 
The  statute  forbids:     <1)  Resort  to  a  house 
of  ill  fame  for  the  purpose  of  prostitution; 
(2)  for  the  purpose  of  lewdness;   (3)  using 
such  house  for  prostitution;   (4)  occupying 
such  house  for  such  purpose;   (5)    inhabit- 
ing such  house  for  such  purpose;   (6)  using 
such  house   for   the   purpose   of   lewdness; 
(7)   occupying  same  for  such  purpose;    (8) 
inhabiting    same    for    such    purpose.      The 
legislature  knew  it  was  matter  of  common 
knowledge  that  some  of  these  can  be  com- 
mitted by  both  men  and  women,  and  some 
by    women    only.      It    therefore    refrained 
from  labeling  four  of  these  as  applying  to 
women   only.     In   the  light  of   this,   it  is 
plain  that  "any  person"  was  intended  to 
mean  "any  person  who  can  be  guilty  of  any 
of  these;"   that  the  purpose  was   to  save 
words  regarded  as  needless,  rather  than  to 
enlarge  a  class  of  offenders.     In  effect,  the 
statute  is  within  the  reasoning  of  cases  like 
State  V.  Cooster,  10  Iowa,  453,  and  State  v. 
Brandt,  41  Iowa,  593.    It  is  its  purpose  to 
enable  the  state  to  indict  in  the  ulternative, 
to    charge    an    offense    that    can    be   com- 
mitted by  men  and  women,  or  by  men  or 
women,  or  by  women  alone> — not  to  permit 
men  to  be  punished  for  what  all  understood 
they  could  not  do.    It  is  against  reason,  so 
long  as  any  other  explanation  can  be  found, 
to  suppose  that  a  legislature  which  knew 
that  all  persons  believed  prostitution  could 
not  be  practiced  by  a  man  intended  to  de- 
clare that  it  could,  and  omitted  to  put  so 
radical    an    innovation    into    unmistakable 
language.     No  statute  that  imposes  a  five- 
year    imprisonment    in    the    penitentiary 
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should  be  construed  to  work  Ruch  a  change 
unless  its  words  compel  such  interpretation. 

When  §  4943  was  enacted  it  was  settled 
that  men  could  not  be  guilty  of  prostitu- 
tion. Hence  they  did  not  become  punish- 
Able  for  prostitution  unless  this  was  ef- 
fected by  enacting  that  statute.  We  said  in 
Caster  v.  McClellan,  132  Iowa,  at  page  505, 
109  N.  W.  1021:  "The  general  rule  is, 
however,  that  words  must  be  construed  ac- 
cording to  their  natural  meaning.  And  in 
the  case  of  a  statute  which  impose^  a  lia- 
bility which,  but  therefor,  >Mould  have  no 
existence,  a  strict  eonstruction  must  be 
given  not  only  to  the  particular  words  em- 
ployed, but  to  the  act  generally." 

Where  a  statute  provided  that  all  per- 
sons should  be  denied  the  right  to  form  or 
be  in  any  manner  interested,  either  directly 
or  indirectly,  in  any  trust  as  defined  by  the 
act,  it  was  held,  against  the  argument  that 
the  law  was  unconstitutional  because  it  pro- 
hibited two  or  more  farmers  from  agreeing 
not  to  sell  their  wheat  to  a  neighboring 
mill  for  less  than  so  much  per  bushel,  that 
the  general  language  of  statutes  will  be 
limited  to  such  persons  and  subjects  as  it 
is  reasonable  to  presume  the  legislature  in- 
tended it  should  apply.  State  v.  Smiley,  65 
Kan.  240,  67  L.R.A.  903,  69  Pac.  199.  In 
Rohlf  V.  Kasemeier,  140  Iowa,  182,  23 
Ii.R.A.(N.S.)  1284,  132  Am.  St.  Rep.  261, 
118  N.  W.  276,  17  Ann.  Cas.  750,  a  case 
cited  by  the  appellee,  there  was  under  con- 
sideration the  construction  of  a  statute 
making  it  unlawful  for  any  persons  to  com- 
bine to  fix  the  price  of  any  article  of  mer- 
chandise or  commodity.  We  held  that  the 
practice  of  medicine  and  surgery  was  labor, 
and  did  not  come  within  the  purview  of 
the  act,  and  we  said:  "Moreover,  it  is  well 
settled  that  in  construing  any  statute  all 
the  language  shall  be  considered,  and  such 
interpretation  placed  upon  any  word  ap- 
pearing therein  as  was  within  the  manifest 
intent  of  the  body  which  enacted  the  law. 
Mueh,  of  necessity,  depends  upon  the  con- 
text and  upon  the  usual  and  ordinary  sig- 
nificance of  the  language  used." 

We  believe  both  reason  and  authority 
justify  us  in  refusing  to'  give  said  general 
words  the  effeet  the  state  claims  for  fhem. 
The  rule  ejusdem  generis  is  an  avoidance  of 
giving  to  general  words  a  strict  construc- 
tion inconsistent  with  the  general  scope  of 
what  they  are  found  in.  It  is  that,  where 
general  words  follow  the  emmieration  of 
particular  classes  of  persons  or  things,  the 
general  words  will  be  construed  as  appli- 
cable only  to  persons  or  things  of  the  same 
general  nature  or  class  as  those  enumer- 
ated. 36  Cyc.  p.  1119;  State  v.  Campbell, 
76  Iowa,  122,  40  N.  W.  100;  State  v.  Eno, 
131  Iowa,  619,  109  N.  W.  119,  9  Ann.  Cas. 
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856;  Brown  v.  J.  H.  Bell  Co.  146  Iowa,  89, 
27  L.R>A.(N.S.)  407,  123  N.  W.  231,  124 
N.  W.  901,  Ann.  Cas.  1912B,  852;  State  v. 
Wignall,  150  Iowa,  650,  34  L.R.A.(N.S.) 
507,  128  N.  W.  935;  Den  ex  dem.  Low  v. 
Goldtrap,  1  N.  J.  L.  272,  274,  275;  State 
ex  rel.  Balch  v.  Fry,  186  Mo.  198,  85  S.  W. 
328. 

In  Dowell  v.  Vicksburg  &  M.  R.  Co.  61 
Miss.  529,  it  is  held  that  the  words,  "any 
person,"  in  a  statute  declaring  that  a  rail- 
road shall  be  liable  for  any  damages  or 
injury  which  may  be  sustained  by  any  per- 
son from  a  locomotive  or  cars,  do  not  em- 
brace emj^loyees  of  the  road.  In  Carle  v. 
Bangor  &  P,.C«aal  &  R.  Co.  43  Me.  271,  15 
Am.  Keg.  Cas.  305,  a  statute  making  a  rail- 
road corporation  liable  for  damages  sus- 
tained by  "any  person",  by  the  neglect  of 
its  servants  is  held  to  be  limited  to  such 
persoiis  as  were  not  the  servants  of  the 
corporation,  and  who  sustained  damages 
without  any  contributory  fault.  See  Sala 
V.  Chicago,  R.  I.  &  P.  R.  Co.  85  Iowa,  683, 
52  N.  W.  664.  In  Miller  v.  Coffin,  19  R.  I. 
164,  36  Atl,  8;  Sullivan  v.  Missouri  P.  B 
Co.  97  Mo.  113,  30  S.  W.  854;  Atchison, 
T.  t  a.  F.  R.  do.  V.  Farrow,  6  Colo.  505; 
Lutz  V.  Atlantic  &  P.  R.  Co.  6  N.  M.  490, 
16  L..R.A.  819,  30  Pac.  913;  Proctor  v.  Han- 
nibal &,  St.  J.  R.  Co.  64  Mo.  122,  and  Con- 
nor V.  Chicago,  R.  I.  &  P.  R.  Co.  59  Mo. 
292,  in  it  statute  permitting  the  representa- 
tives of  "any  person"  who  shall  die  from 
any  injury  resulting  from  or  occasioned  by 
the  negligence  of  any  person  or  employee 
while  running  a  train  of  cars,  the  words, 
"any  person,"  are  held  not  to  include  a 
servant  whose  death  was  occasioned  b^  the 
ncgligenoe  of  a  fellow  servant. 

In  Dixon  v.  Western  U.  Teleg.  Co.  (C.  C.) 
68  Fed.  631,  it  is  held  that  a  statute  pro- 
viding that  every  corporation  shall  be  liable 
in  damages  for  personal ,  injuries  suffered 
"by  any  employee  while  in  its  service  where 
such  injury  resulted  from  the  act  or  omis- 
sion of  any  person,"  etc.,  does  not  impose 
liability  upon  the  employer  for  injuries  re- 
sulting from  the  act  or  omission  of  the 
person  injured.  It  is  said  that,  while  the 
language  employed  is  capable  of  a  construc- 
tion as  broad  aJs  is  contended  for,  it  will 
not  be  given  such  construction  if  to  do  so 
would  lead  to  absurd  or  unjust  conse- 
quences, and  that  the  natural  import  of  the 
words  of  a  statute,  according  to  the  com- 
mon use  of  them,  when  applied  tp  the  sub- 
ject-matter, is  to  be  regarded  as  expressing 
the  intention  of  the  legislature,  unless  it 
is  repugnant  to  the  acknowledged  prin- 
ciples of  justice  and  sound  public  policy,  in 
which  case  tlie  words  ought  to  be  enlarged 
or  restrained  so  as  to  comport  with  those 
principles,  unless  the  intention  of  the  legis- 
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lature  is  clearly  and  maaifestly  repugnant 
to  them,  and  that,  therefore,  it  is  required 
that  the  words,  "any  person,"  be  limited 
80  as  not  to  include  the  person  injured. 
And  see  Jewell  v.  Sumner  Twp.  113  Iowa, 
49,  84  N.  W.  973. 

The  words,  "any  person,"  in  a  statute 
providing  for  the  taking  of  affidavits  of  any 
person  for  the  purposes  of  a  motion  when 
required  by  his  adversary,  are  applicable 
only  to  those  persons  who  may,  by  exist- 
ing laws,  be  subjected  to  this  species  of  ex- 
amination; wherefore  it  is  held  a  party  to 
an  action  cannot  be  compelled  by  the  ad- 
verse party  to  make  the  affidavit  for  the 
purposes  of  a  motion.  Hod^in  t.  Atlantic 
A  P.  R.  Co.  6  Abb.  Pr.  N.  S.  74. 

A  statute  requiring  county  officers  to 
permit  examination  of  documents  by  any 
person  is  to  be  limited  to  persons  who  have 
an  interest  of  some  sort,  great  or  small,  to 
be  subserved  by  such  examination.  Boy- 
Ian  v.  Warren,  39  Kan.  301,  7  Am.  St.  Rep. 
551,  18  Pac.  176.  The  right  of  any  person 
to  contest  the  validity  of  a  will  is  to  be 
limited  to  any  person  having  an  interest  in 
the  subject-matter  of  the  contest.  Camp- 
bell V.  Fichter,  168  Ind.  645,  81  N.  E.  662, 
11  Ann.  Cas.  1089;  Crawfordsville  Trust 
Co.  v.  Ramsey,  178  Ind.  258,  98  N.  E.  180. 
t  A  statute  giving  a  lien  to  every  laborer 
or  miner  who  shall  perform  labor'  in  open- 
ing, developing,  or  operating  any  coal  mine 
upon  all  the  property  of  the  person,  firm,  or 
corporation  owning  or  operating  such  mine, 
and  used  in  the  construction  or  operation 
thereof,  does  not  give  such  lien  upon  the 
property  of  the  owner  of  miners  employed 
by  an  operating  lessee  of  the  mine.  Caster 
V.  McClellan,  132  Iowa,  602,  109  N.  W. 
1020.  In  Powers  v.  Hocking  Valley  R.  Co. 
31  Ohio  C.  C.  488,  a  statute  relating  to  the 
lease  of  railroads,  and  making  the  lessor 
and  lessee  jointly  liable  for  all  rights  of 
action  accruing  to  any  person  for  any  neg- 
ligience  or  default  growing  out  of  the  oper- 
ation and  maintenance  of  such  railroad,  is 
held  to  cover  obligations  of  the  lessor  and 
lessee  to  the  public,  and  hence  not  to  apply 
to  an  action  for  negligence  by  an  employee 
of  the  lessee  against  the  lessor  and  lessee. 

A  corporate  charter  providing  that,  if 
"any  person"  chosen  to  be  warden  shall  re- 
fuse to  accept  the  office,  he  shall  suffer  a 
forfeiture,  means,  considering  the  direct 
provision  of  the  same  charter,  only  such 
persons  as  are  by  the  terms  of  the  charter 
eligible  to  such  office.  Tobacco  Pipe 
Makers'  Co.  v.  Woodroffe,  7  Bam.  k  C. 
838,  5  Dowl.  &  R.  530,  4  L.  J.  K.  B.  301. 
And  in  United  States  v.  Palmer,  3  Wheat. 
631,  4  L.  ed.  477,  it  is  said  that  "any  per- 
son or  persons,"  as  used  in  the  Constitu- 
tion, relating  to  those  who  commit  mis- 
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prision  of  treason  or  felony,  are  necessarily 
confined  to  any  person  or  persons  owing 
allegiance  to  the  United  States,  though  the 
words  in  themselves  are  broad  enough  to 
comprehend  every  human  being. 

In  State  v.  Brown,  38  Kan.  390,  16  Pac. 
260,  8  Am.  Crim.  Rep.  165,  there  was  con- 
strued a  statute  punishing  any  person  who 
was  drunk  in  any  highway,  public  place,  or 
in  his  own  house,  etc.,  and  it  was  held  that 
"any  person"  should  be  construed  to  mean 
only  such  persons  as  act  voluntarily  in  the 
performance  <it  the  interdicted  act,  that 
hence  it  does  not  include  idiots,  insane 
persons,  and  children  under  seven  years  of 
age,  babes,  and  persons  who  have  been  made 
drunk  by  force  or  fraud,  and  carried  into  a 
public  place;  and  that,  therefore,  one  who 
innocently  drinks  of  liquor  which  intoxi- 
cates him,  without  an  idea  that  it  would 
make  him  drunk,  is  to  be  held  not  guilty 
of  the  offense  prescribed  by  the  statute, 
thougii  it  in  terms  is  made  applicable  to 
any  person. 

In  State  v.  Olson,  108  Iowa,  a  case  cited 
by  appellee,  we  said  on  page  668,  77  N.  W. 
333:  "The  words,  'unmarried  person,'  in 
the  indictment,  taken  alone,  do  not  show 
whether  that  unmarried  person  was  man 
or  woman;  but  it  is  not  in  this  narrow 
sense  that  we  are  to  construe  this  indict- 
ment. The  law'  has  never  recognized  that 
the  crime  of  seduction  can  be  committed 
by  any  other  than  male  persons,  r\OT  upon 
any  other  than  female  persons.'*'' 

And  see  Davis  ▼.  State,  96  J^Tk^5&5,  129 
S.  W.  630.  (i . 

Though  the  briefs  have  noi  palled  it  to 
our  attention,  we  do  not  over^wk  our  stat- 
ute rule  that  "words  importing  the  mascu- 
line gender  only  may  be  extended  to 
females."  Code,  §  48,  ^  3.  It  does  not 
operate  where  its  application  violates  rea- 
son and  nullifies  the  intent  of  the  legisla- 
ture. 

On  the  meaning  to  be  given  the  words, 
"any  person,"  the  citations  for  the  state, 
Crane  v.  People,  168  III.  395,  48  X.  E.  »4. 
and  Hill  v.  State,  137  Ala.  66,  34  So.  406. 
are  irrelevant.  So  is  Williams  v.  Poor,  e."! 
Iowa,  at  413,  21  N.  W.  753,  cited  by  appel- 
lant'. We  are  unable  to  see  how  Com.  v. 
Lavonsair,  132  Mass.  1,  and  State  v.  Phil- 
lips, 26  N.  D.  206,  49  L.R.A.(N.S.)  470. 
144  N.  W.  94,  Ann.  Cas.  1916A,  320,  cited 
by  appellant,  or  United  States  v.  Cannon, 
4  Utah,  122,  7  Pac.  369,  and  Purdy  v. 
People,  4  Hill,  384,  cited  by  appellant,  bear 
upon  anything  in  this  appeal,  and  State  v. 
Myers,  10  Iowa,  448.  State  v.  Smith,  46 
Iowa,  670,  State  v.  Shaw,  125  Iowa,  422. 
423,  101  N.  W.  ion.  presented  by  appellant, 
and  Com.  v.  Goodall,  166  ilass.  588,  43 
N.  E.  520,  and  State  v.  Burns,  145  Iowa, 
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688,  124  N.  W.  600,  cited  by  appellee,  have 
very  remote,  if  any,  bearing,  and  wbatever 
is  said  in  the  last  as  to  resorting  is  said 
as  to  a  woman  defendant.  The  substance 
of  the  decision  is  as  to  the  admissibility  of 
evidence  on  reputation.  State  v.  Toombs, 
79  Iowa,  741,  46  N.  W.  300,  upon  which 
the  state  puts  scNoae  reliance,  was  the  case 
of  a  woman  charged  with  keeping  a  house 
of  ill  fame,  and  does  not  touch  the  point 
now  in  consideration.  The  following  cita- 
tions on  part  of  appellant  are  relevant  to 
nothing  involved  in  this  appeal:  State  v. 
Moore,  78  Jowa,  495,  43  N.  W.  273;  State 
V.  Hasty,  121  Iowa,  507,  »6  X.  W.  1115; 
Wright  V.  Paige,  86  Barb.  438;  Cannon  v. 
UnHed  States,  116  U.  8.  55,  29  L.  ed.  561, 
6  Sup.  Ct.  Rep.  278;  Ck>m.  v.  Sliney,  126 
Mass.  49;  and  S weenie  v.  State,  59  Neb. 
269,  80  N.  W.  815,  16  Am.  Crim.  Rep.  28. 

The  indictment  charges  that  defendant 
feUmiously  resorted  to  a  house  of  ill  fame 
"for  the  purpose  of  prostitution  and  lewd- 
ness." The  jury  was  directed  to  give  time 
and  energy  which  should  have  been  ex- 
pended on  the  consideration  of  a  real  case, 
to  considering  whether  defendant  was  guilty 
of  something  not  prohibited  by  the  statute 
under  which  he  was  indicted.  At  the  least, 
it  was  made  possible  for  the  jury  to  find 
that  defendant  resorted  for  the  purpose 
of  lewdness,  because  the  jury  thought  he 
wait  to  the  house  for  the  purpose  of  pros- 
titution. To  create  such  a  situation  is 
error.  O'Brien  t.  People,  28  Mich.  214. 
This  might  have  been  error  had  the  jury 
disregarded  prostitution  by  its  verdict. 
But  it  appears  by  the  verdict  that  it  was 
or  may  have  been  a  basis  for  the  verdict. 
And  the  court  by  constructions  overruling 
a  motion  in  arrest  of  judgment,  and  entw- 
ing  sentence  equally  upon  either  finding, 
affirmatively  put  the  element  of  prostitu- 
tion into  the  case  as  a  coKtrdinate  factor. 

In  all  the  steps  which  work  a  holding 
-^that  §  4943  punishes  men  for  resorting  to 
a  house  of  ill  fame  for  the  purpose  of  pros- 
titution, the  trial  court  was  in  error.  For 
this  we  are  constrained  to  order  a  reversal, 
notwithstanding  the  argument  of  the  rep- 
resentatives of  the  state  that  "this  is  a 
crime  which  affects  the  very  foundation  of 
society,"  that  no  sense  of  justice  and  no 
theory  of  fairness  permits  the  holding  a 
man  to  be  innocent  and  a  woman  guilty, 
and  that  "this  defendant  is  so  plainly  guilty 
that  he  should  not  have  complained  of  any 
kind  of  treatment  in  the  lower  court,  and 
is  80  flagrantly  guilty  that  the  finding  of 
the  lower  court  should  be  sustained.  This 
court  does  not  pass  upon  the  guilt  or  inno- 
cence of  this  defendant  de  novo.  Both  as 
to  those  who  may  be  guilty  and  those  who 
may  be  innocent  it  is  our  duty  to  give  to 
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statutes  which  impoee  degrading  iinpriwmr 
ment  a  conetruction  which  avoids  the  pun: 
ishment  of  accused  where  the  atatute  pror 
ceeded  imder  imposes  no  punisbnent. 
Fahnestock  v.  SUte,  102  Ind.  150,  1  N.  £. 
377;  BvnfiU  v.  People,  154  1|1.  640,  39 
N.  E.  567.  In  the  last  e«se  it  is  said  that 
prosecutions  for  even  such  offenses  aja  this 
"can  only  be  conducted  under  and  in  acr 
cordanee  with  the  statutes,"  and  that  errors 
entitle  the  defendant  to  a  new  trial  be- 
cause "the  law  warrants  it  and  the  court 
doth  give  it."  We  do  not  administer  lynch 
law,  which  at  times  executes  men  because 
it  is  believed  they  are  guilty  of  something, 
and  felt  they  should  be  hung,  on  general 
principles. 

11.  The  witness  Laura  Heiffoer  testified 
she  had  been  a  witness  in  State  v.  Oeviney, 
iuid  that  on  that  trial -she  testified  that  she 
liad  had  improper  relations  with  Deviney 
and  him  only,  and  she  repeated  the  state- 
ment on  the  instant  trial.  She  testified 
also  that  she  had  been  a.  witness  in  the 
case  of  State  v.  Lawrence,  and,  as  such 
witness,  had  said  that  she  had  such  relar 
tions  with  forty  different  men  in  Mrs. 
Lawrence's  &o«se,  and  that  the  Broae  girl 
was  present..  She.  testifies  that  both  state- 
ments are  true,  in  her  opinion.  Th«'eupai> 
she  was  asked  to  say  why  she  testified  thus 
differently  as  to  this  matter  on  different 
trials,  to  say  why  she  bad  changed  her 
testimony  since  a  witoess  in  State  v.  De- 
viney, to  say  when  she  first  made  up  faer 
mind  to  testify  differently  in  the  instanjt 
case,  to  say  why  she  changed  her  testimony 
upon  the  trials  of  these  various  cases,  and 
to  say  whether  anyone  told  her  to  changje 
her  testimony  for  the  instant  case.  To  thiii 
objections  were  sustained,  that  it  is  imma- 
terial, irrelevant,  unfair,  because  there  is 
no  evidence  that  some  of  the  alleged  con- 
tradictory statements  were  made,  and  that 
it  is  improper  cross-examination.  We  think 
the  examination  was  neither  irrelevant  nor 
immaterial,  and  that  for  the  purpose  -  of 
cross-examination  at  least  it  appeared  suf- 
ficiently the  witness  had  changed  her  testi- 
mony substantially  as  the  questiMis  in4i- 
cate,  and  that  therefore  the  examination 
was  not  unfair.  See  Abstract,  91-90.  See 
Stete  V.  Cater,  100  Iowa,  505,  515,  69  N.  W. 
880.    Was  it  improper  cross-examination? 

State  V.  Caron,  118  La.  349,  42  So.  963, 
approves  the  text  in  Rosooe  that  cross-ex- 
amination may  go  to  any  subject,  however 
remote,  if  it  bear  on  testing  the  character 
or  credibility  of  the  witness.  Inquiries 
into  the  feelings  or  disposition  of  the  wit- 
ness to  conceal  or  pervert  the  truth  are 
not  to  be  excluded  as  being  coUwteral.  Al- 
ward  V.  Oakes,  63  Minn.  190,  65  N.  W.  270. 
To  say  the  leaat,  it  is  prc^r,  where  a  wit- 
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nesB  ftdmit»  tii«  existence  of  a  variance  be- 
tween his  testimony  and  liis  statements  on 
other  occasions,  to  examine  him  as  to  the 
motiTes  Inducing  the  variance.  7  Enc.  Ev. 
69.  In  State  v.  Pulley,  63  N.  C.  8,  a  wit- 
ness admitted  that  he  had  on  a  former 
occasion  denied  the  truth  of  a  statement 
he  was  then  making,  and  it  is  held  to  be 
admissible  thereupon  to  ask  him  why  he 
had  thus  formerly  made  denial.  The  ac- 
cused in  a  criminal  case  should  be  given 
very  large  liberty  in  proving  the  motives 
which  induced  a  change  in  the  testimony 
of  a  witness  from  favorable  to  accused  to 
favorable  to  the  state.  People  v.  Dillwood, 
4  Cal.  Unrep.  973,  39  Pac.  438;  Galveston, 
H.  &  S.  A.  R.  Co.  V.  Porfert,  1  Ter.  Civ. 
App.  716,  20  S.  W.  870. 

Where  a  party  changes  his  testimony 
after  a  reversal  by  the  supreme  court  and 
admits  having  read  the  opinion,  he  may  be 
asked  on  cross-examination  if  he  did  not 
change  his  statement  because  he  had  seen 
the  ground  on  which  the  case  was  reversed. 
Galveston,  H.  &  8.  A.  R.  Co.  v.  Poriert, 
supra.  Where  prosecutrix  changes  her 
testimony  as  to  the  time  when  intercourse 
occurred  and  'admits  her  former  testimony 
to  have  been  false,  it  is  error  to  sustain  an 
objection  to  the  question  why  she  had  given 
such  former  false  testimony.  People  y. 
Payne,  131  Mich.  474,  91  N.  W.  739. 

It  is  our  opinion  that  the  objections 
shbuld  have  been  overruled. 

III.  Defendant  asked  the  court  to  direct 
the  jury  to  acquit  on  the  ground  that  the 
indictment  fails  to  charge  the  crime  of 
lewdness.  The  offer  asserts,  inter  alia,  that 
the  indictment  fails  to  state  any  facts ;  that 
■It  sets  out  no  acts  constituting  lewdness, 
■nor  states  with  whom  committed.  In  effect, 
the  offered  instruction  attempts  to  operate 
as  a  demurrer  to  the  indictment.  It  is  not 
required  that  we  pass  upon  whether  the 
indictment  is  well  criticiued.  The  statute 
permits  the  points  raised  by  the  offer  to 
be  raised  by  demurrer  (Code,  §  .5328),  or  by 
motion  in  arrest  of  judgment  (§  6426). 
Either  method  of  attack  being  sustained, 
it  is  often  possible  to  cure  the  defect  by 
k  new  accusation.  We  think  it  fairly  ap- 
pears to  be  the  legislative  intent  that  such 
an  attack  upon  the  indictment  shall  not 
be  made  at  a  time  when  to  sustain  it  must 
result  in  a  final  acquittal;  that  the  defend- 
ant may  not  decline  to  use  his  right  to 
demiir  nor  anticipate  his  right  to  proceed 
by  motion  in  arrest,  and  substitute  for 
both  an  offered  instruction  which,  if  given, 
works  an  acquittal,  thus  obtaining  a  result 
which '  the  employment  of  neither  of  the 
bther  methods  would  yield.  Why  provide 
for  a  demurrer,  with  power  of  resubrais- 
sion,  if  same  be  sustained  T  Why  provide 
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for  a  second  opportunity  to  demur  by 
means,  of  a  motion  in  arrest  if,  at  the 
pleasure  of  the  defendant,  neither  may  be 
used,  and  an  acquittal  be  obtainable  1^ 
attacking  the  indictment  by  means  of  an 
offered  instruction?  Who  would  ever  use 
demurrer  or  motion  in  arrest  if  this  be 
permissible?  We  can  see  no  justification 
for  the  defendant's  waiting  until  all  the 
evidence  has  been  taken  on  both  sides  to 
so  present  a  demurrer  to  the  indictment; 
no  reason  why  he  should  not  present  it  be- 
fore the  trial  is  actually  begun;  why,  hav- 
ing passed  this  point,  he  should  lie  allowed 
to  anticipate  the  time,  if  ever  it  shall  oome, 
when  he  needs  present  a  motion  in  arrest 
of  judgment.  To  make  him  proceed  either 
at  the  one  time  of  the  other,  rather  than 
between  the  two,  is  not  only  orderly  pro- 
cedure, but  absolutely  fair  to  botJi  the 
state  and  the  defendant.  It  takes  nothing 
justly  due  from  defendant,  and,  as  said, 
avoids  the  making  said  two  statutes  idle. 

The  nearest  that  the  motion  in  arrest 
of  judgment  and  for  new  trial  comes  to  at- 
tacking the  indictment  is  a  statement  that 
the  court  erred  in  not  giving  each  and 
every  paragraph  of  the  instructions  asked 
by  the  defendant.  Waiving  the  question 
of  definitenesB  in  assignment,  it  remains  the 
fact  that  this  is  merely  a  repetition  of 
the  exception  taken  to  the  refusal  to  give 
said  offered  instruction.  As  we  hold  that 
it  was  right  to  refuse  the  instruction,  it 
was  also  right  to  overrule  that  part  of 
the  motion  in  arrest  of  judgment  which 
complains  of  the  refusal  to  give  such  in- 
struction. 

We  must  decline  to  review  the  sufficiency 
of  the  indictment  with  reference  to  charg- 
ing facts,  because  no  attack  recognized  by 
law  was  below  made  upon  tlie  indictment. 
This-  disposition  of  the  attack  upon  thc' 
indictment,  and  also  that  almost  all  of 
them  are  irrelevant  on  such  attack,  makes 
the  following  citations  of  appellant  inef- 
fective: State  V.  Wasson,  126  Iowa,  320, 
101  N.  W.  1125;  State  v.  Chicago,  B.  & 
Q.  R.  Co.  63  Iowa,  508,  19  N.  W.  299; 
State  V.  Potter,  28  Iowa,  554;  State  v. 
McKinney,  130  Iowa,  370,  106  K,  W.  931; 
State  V.  Brandt,  41  Iowa,  607,  603;  State 
V.  Martin,  125  Iowa,  715,  101  N.  W.  637; 
State  V.  Brown,  47  Ohio  St.  102,  21  Am. 
St.  Rep.  790,  23  N.  E.  747,  8  Am.  Grim. 
Rep.  373;  State  v.  Bauguese,  106  Iowa, 
107,  76  K  W.  608;  State  v.  Ashpole,  127 
Iowa,  680,  104  N.  W.  281;  Cosgrove  v. 
State,  37  Tex.  Crim.  Rep.  249,  66  Am.  St. 
Rep.  802,  39  8.  W.  367.  And  so  are  Webb 
V.  State,  106  Ala.  62,  18  So.  491,  and 
Com.  V.  Warden,  128  2^ass.  52,  35  Am. 
Rep.  357,  cited  by   the  state. 

IV.  The  court  charged  that  lewdness  is 
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the  unlawful  indnlgence  of  the  animal  de- 
Bires,  and  is  also  legally  defined  to  be  lustful 
and  licentious  behaving,  auch  as  unchastity, 
sensuality,  and  debauchery.  It  is  urged  tliia 
does  not  define  lewdness  clearly,  nor  with 
sufficient  fullness.  The  definitions  pre- 
sented by  the  defendant  through  offered 
instructions  were:  (1)  That  lewdness, 
within  the  meaning  of  the  statute,  is  the 
living  or  dwelling  together  of  a  maa  and 
*  woman  who  are  not  married  to  each  other, 
as  if  they  were;  (2)  living  with  and  hav- 
ing illicit  sexual  intercourse  with  but  one 
woman  to  whom  defendant  is  not  married, 
and  with  whom  he  dwells  as  if  he  were 
married  to  her;  (3)  habitually  living  or 
dwelling  witii  some  woman  as  his  wife  and 
habitually  having  illicit  sexual  intercourse 
with  her  without  being  married  to  her. 

The  authorities  cited  to  sustain  the 
claim  that  it  was  error  to  reject  these 
indicate  appellant  labMrs  under  the  mis- 
conception that  he  is  charged  with  a  course 
of  incontinent  living,  or  with  habitual 
illicit  relationships,  or  with  offending  by 
creating  pnUic  soandaL  He  is  accused  of 
neither.  He  is  not  charged  with  open 
adultery  or  leading  a  life  of  lewdness,  but 
of  resorting  to  a  house  of  ill  fame  to  com- 
mit lewdness;  i.  e.,  to  do  lewd  acts.  That 
is  one  reason  why  the  citations  are  irrele- 
vant. It  is  not  relevant  that  resort  on  a 
single  occasion  for  a  lewd  purpose  fails  to 
prove  leading  a  life  of  lewdness.  State  t. 
McDavitt,  140  Iowa,  342,  132  Am.  St.  Rep. 
276,  118  N.  W.  370.  That  merely  decides 
that  "one  swallow  does  not  make  a  sum- 
mer." And  so  of  the  fact  that  a  single  act 
of  lewdness  is  not  tiie  "lewd  and  lascivious 
conduct"  punished  as  such  by  statute. 
State  v.  Marvin,  12  Iowa,  499.  Such  stat- 
utes use  "conduct"  in  the  sense  of  cus- 
tomary behavior.  It  is  self-evident,  but 
not  material,  that  a  single  act  of  illicit 
intercourse  will  not  sustain  a  conviction 
for  living  in  open  adultery.  Bird  v.  State, 
27  Tex.  App.  635,  11  Am.  St.  Rep.  214,  11 
S.  W.  641;  Bodiford  v.  State,  86  Ala.  67, 
11  Am.  St.  Rep.  20,  6  So.  559;  People  v. 
Salmon,  148  Cal.  303,  2  L.R.A.(N.S.)  1186, 
113  Am.  St.  Rep.  268,  83  Pac.  42.  And  see 
too  Wright  V.  SUte,  108  Ala.  60,  18  So. 
041 ;  Carroti  v.  State,  42  Miss.  334,  07  Am. 
Dec.  465;  Richey  v.  State,  172  Ind.  134, 
139  Am.  St.  Rep.  362,  87  N.  E.  1032,  19 
Ann.  Cas.  664.  Equally  manifest  that  such 
an  act  docs  not  justify  conviction  for  open 
and  notorious  cohabitation  and  adultery. 
People  V.  Salmon,  148  Cal.  803,  2  L.R.A. 
(N.S.)  1186,  113  Am.  St.  Rep.  268,  83  Pac. 
42.  It  is,  of  course,  true,  and  equally,  of 
course,  irrelevant,  that  resorting  for  an  iso- 
lated act  of  intercourse  does  not  warrant 
conviction  for  lewd  and  vicious  association 
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and  cohabitations,  or  for  open  and  gross 
lewdness,  and  that  clandestine  intercourse 
does  not  violate  a  statute  fmrbidding  lewdly 
and  lasciviously  abiding  and  cohabiting. 
State  V.  Chandler,  132  Mo.  156,  63  Am.  St. 
Rep.  483,  33  S.  W.  707.  Such  statutes 
inhibit  the  unlawful  living  together  as  only 
man  and  wife  may  lawfully  live.  Of  course, 
no  isolated  act  of  illicit  intercourse  is  that. 
See  State  v.  Poyner,  57  Wash.  489,  107  Pac. 
181.  Nor  are  holdings  material  that  some 
acts  of  lewdness  do  not  constitute  the  one 
who  practises  them  a  prostitute,  nor  her 
conduct  prostitution.  Bunfill  v.  People, 
154  111.  640,  39  N.  E.  565;  State  v.  Brow, 
64  N.  H.  677,  15  Atl.  216. 

la  SUte  T.  Mitchell,  149  Iowa,  362,  128 
K.  W.  378,  Mr.  Justice  Ladd  makes  this 
distinction  clear.  The  case  involves  the 
charge  of  conspiracy  to  induce  two  females 
to  commit  the  crimes  of  adultery  and  lewd- 
ness and  to  become  prostitutes.  An  in- 
struction which  defines  lewdness  to  be  "the 
unlawful  indulgence  of  the  animal  desires" 
is  held  to  be  inadequate  and  misleading, 
because  the  essence  of  the  indictment  is  an 
attempt  to  induce  the  women  to  lead  an 
incontinent  life,  and  the  instruction  com- 
pels conviction  if  the  conspiracy  was  no- 
more  than  to  procure  their  willing  pres- 
ence for  the  purpose  of  committing  a  single 
act  of  incontinence, — an  act  which  would 
constitute  neither  lewdness  nor  prostitu- 
tion. It  is  said  the  case  differs  from  keep- 
ing a  house  of  ill  fame,  resorted  to  for  the 
purpose  of  prostitution  and  lewdness,  in 
that  on  indictment  for  the  last  the  term 
"lewdness"  is  employed  in  the  ordinary 
sense  as  meaning  a  lustful,  lecherous,  lascivi- 
ous, or  libidinous  act.  In  other  words, 
while  on  the  charge  of  leading  a  life  of 
lewdness,  or  inducing  others  to  lead  such  or 
to  become  prostitutes,  there  may  not  be  a 
conviction  merely  because  there  was  an  un- 
lawful indulgence  of  the  animal  desires  or 
lustful  and '  licentious  behaving,  such  as 
unchastity,  sensuality,  and  debauchery, 
where  the  charge  is  resorting  for  the  pur- 
pose of  lewdness,  it  is  sufficient  that  the 
place  was  visited  for  the  purpose  of  com- 
mitting an  act  of  "lewdness,"  as  the  term 
is  understood  in  the  accepted  usage  of  the 
language. 

V.  There  is  evidence  from  which  the  jury 
might  have  believed  that  some  of  the  visits 
of  the  defendant  to  the  house  occupied  by 
Richard  and  Lillie  Lawrence  were  visits  of 
friendship.  Defendant  complains  of  the  re- 
fusal of  instructions  that  he  might  lawfully 
go  to  a  house  of  ill  fame  if  his  purpose 
was  that  of  friendly  visiting,  and  the  fail- 
ure to  give  an  equivalent  direction.  We 
think  there  was  not  such  failure.  The 
court  once,  if  not  oftener,  instructed  that 
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the  jury  could  not  find  defendant  guilty 
unless  convinced  beyond  reasonable  doubt 
that  he  resorted  to  or  used  the  said  house 
"for  the  purpose  of  prostitution  or  lewd- 
ness." This  is,  of  necessity,  a  charge  that 
defendant  could  not  be  convicted  for  visit- 
ing said  house  for  the  purpose  of  friendly 
visiting.  One  who  goes  to  the  dwelling  oi 
his  friend  for  the  purpose  of  visiting  as 
a  friend  does  not  resort  to  it  for  the  pur- 
pose of  prostitution.  A  direction,  then, 
that  it  is  only  a  visit  with  the  last-named 
purpose  that  can  convict  is  fairly  equiva- 
lent to  an  instruction  that  visits  for  any 
other  purpose  are  not  covered  by  the  in- 
dictment. 

2.  There  is  a  line  of  cases  which  hold, 
in  effect,  that  private  incontinence  and  re- 
sort to  a  place  for  a  single  night  for  the 
purpose  of  lewdness  does  not  come  within 
the  statute  provision  against  leading  a  life 
of  lewdness,  and  that  incontinence  by  a 
householder  with  a  servant  in  his  house- 
hold is  not  within  the  statute.  See  State 
V.  McDavitt,  140  Iowa,  344,  132  Am.  St. 
Hep.  276,  118  N.  W.  370;  SUte  v.  Irvin, 
117  Iowa,  469,  91  N.  W.  760;  and  People  v. 
Pinkerton,  79  Mich.  110,  44  N.  W.  180. 
Complaint  is  made  of  refusal  of  an  instruc- 
tion in  effect  that  there  could  be  no  con- 
viction unless  it  was  found  defendant  fre- 
quently resorted  to  the  house  of  the  Law- 
rences for  the  purpose  charged  in  the  in- 
dictment, and  that  one  or  an  occasional 
visit  to  an  allied  house  of  ill  fame  for 
such  purpose  will  not  warrant  a  conviction. 
We  have  to  say  that,  if  the  jury  was  war- 
ranted to  find  that  the  defendant  resorted 
to  said  house  for  said  purpose  at  all,  it  was 
also  warranted  in  finding  that  he  so  re- 
sorted many  times.  If,  then,  we  were  to 
concede  the  rule  invoked  by  defendant, .  it 
would  still  be  proper  to  refuse  said  instruc- 
tion, because,  while  the  jury  might  find 
that  there  was  no  resorting  for  the  pur- 
pose charged  in  the  indictment,  there  is  no 
theory  of  the  evidence  upon  which  it  could 
find  that  the  resorting  done,  if  any,  was 
occasional  merely,  or  that  defendant  re- 
sorted there  but  once.  We  are,  however, 
disinclined  to  affirm  such  a  rule.  O'Brien 
V.  People,  28  Mich.  214,  does  not  hold  that 
the  offense  of  resorting  is  not  made  out 
unless  the  visits  are  frequent.  The  exact 
decision  is  that  "to  hold  that  when  such 
persons  resort  to  such  places  no  criminal 
purpose  can  be  inferred  would  be  absurd." 
While,  as  said,  it  does  not  sustain  the  con- 
tention of  the  defendant,  it  does  meet  his 
claim,  also  made,  that  the  court  should 
have  charged  defendant's  visits  to  this 
house  should  be  presumed  to  be  for  an  in- 
nocent purpose.  In  State  v.  Ah  Sam,  16 
Kev.  27,  37  Am.  Rep.  464,  this  very  ques- 
LJl.A.10ieD. 


tion  was  determined.  It  was  tliere  argued 
that  to  resort  to  such  places  is  not  to  go 
merely  cmce,  but  to  go  and  go  again, — to 
make  a  practice  of  going.  The  court  said 
that,  while  the  etymology  of  the  word  lends 
some  support  to  this  argument,  yet  "the 
definitions  given  in  the  lexicons  show  that 
whatever  may  have  been  its  original  mean- 
ing it  no  longer  means  anything  more  in 
the  connection  in  which  it  is  employed  in 
the  statute  than  to  go  once." 

VI.  There  is  no  merit  in  the  contention 
that  it  was  error  to  refuse  a  charge,  in 
effect,  that  it  would  not  constitute  the 
house  one  of  ill  fame  because  Lillie  Law- 
rence alone  therein  had  sexual  intercourse 
with  various  men  named  in  the  indictment, 
and  that  to  constitute  it  such  house  it 
must  further  be  found  that  other  women 
were  kept  or  made  their  habitation  there 
for  the  purpose  of  indiscriminate  inter- 
course. While  it  is  true  that  such  acts  of 
illicit  commerce  by  the  proprietor  are  not 
ordinarily  sufficieat  to  give  the  house  this 
character  (0  Am.  &  Eng.  Enc.  Law,  620; 
State  V.  Lee,  80  Iowa,  76,  20  Am.  St.  Rep. 
401,  45  K  .W.  545),  even  this  is  not  always 
so  (State  V.  Young,  96  Iowa,  262,  59  Am. 
St.  Rep.  371,  66  N.  W.  160;  State  v.  Gill, 
160  Iowa,  210,  129  N.  W.  821).  Be  that 
as  it  may,  no  theory  of  the  evidence  made 
the  instructions  asked  relevant.  We  may 
assume,  for  the  sake  of  argument,  the  jury 
might  have  found  no  woman  resorted  to 
the  Lawrenee  house  for  illicit  sexual  com- 
merce, but  there  was  no  evidence  whereupon 
it  might  find  that  no  one  but  Lillie  Law- 
rence practised  such  commerce  in  tliat 
house.  Moreover,  the  court  defined  a  house 
of  ill  fame  to  be  one  "visited  by  persons  of 
both  sexes  for  the  purpose  of  having  un- 
lawful, indiscriminate  sexual  intercourse," 
and  thus  clearly  negatived  the  thought  tliat 
the  acts  of  Lillie  Lawrence  alone  could  give 
the  house  that  character. 

2.  Defendant  asked  instructions  defining 
a  house  of  ill  fame,  the  essence  of  which 
is  that  it  is  a  place  of  resort  inhabited  by 
more  than  one  woman  actually  engaged  in 
prostitution.  The  court  charged,  instead, 
that  it  is  a  house  visited  by  persons  of 
both  sexes  for  the  purpose  of  having  un- 
lawful, indiscriminate  sexual  intercourse, 
and  defendant  complains  of  both  acts.  We 
are  of  opinion  that  State  v.  Wilson,  124 
Iowa,  264,  99  N.  W.  1060,  and  People  v. 
Hampton,  4  Utah,  258,  9  Pac.  608,  sustain 
the  action  of  the  trial  court,  and  that  State 
V.  Clark,  78  Iowa,  493,  43  N.  W.  273,  doea 
so  in  effect.  While  King  v.  People,  fH 
N.  Y.  587,  and  Beard  v.  State,  71  Md.  275, 
4  L.R.A.  675,  17  Am.  St.  Rep.  536,  17  AtL 
1044,  8  Am.  Crim.  Rep.  173,  are  rightly 
decided,  they  do  not  hold  that  the  defini- 
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-tion  given  by  the  trial  court  is  incorrect. 
State  V.  Mullen,  35  Iowa,  207;  State  t. 
Toombs,  79  Iowa,  741,  46  N.  W.  300;  SUte 
V.  Calley,  104  N.  C.  868,  17  Am.  St.  Rep. 
704,  10  S.  E.  455;  State  v.  Chauvet,  111 
Iowa,  689,  61  L.RJ^.  630,  82  Am.  St.  Rep. 
539,  83  N.  W.  717;  BoBwell  v.  State,  48 
Tex.  Crim.  Rep.  47,  122  Am.  St.  Rep.  731, 
85  S.  W.  1076;  State  v.  Irvin,  117  Iowa, 
469,  91  N.  W.  760;  and  State  t.  Lee,  80 
Iowa,  75,  20  Am.  St.  Rep.  401,  45  N.  W. 
545,  cited  by  appellant,  are  not  relevant  to 
the  point  now  in  consideration.  Neither 
are  State  v.  Beebe,  115  Iowa,  128,  88  N.  W. 
358;  People  v.  Mallette,  79  Mich.  800,  44 
K.  W.  963;  Johnson  r.  State,  32  Tex.  Crim. 
Rep.  504,  24  S.  W.  411;  Graeter  ▼.  State, 
105  Ittd.  271,  4  N.  E.  461;  State  v.  Schaf- 
fer,  74  Iowa,  704,  39  N.  W.  89;  State  v. 
Steen,  125  Iowa,  307,  101  N.  W.  96;  and 
State  V.  Wells,  46  Iowa,  662,  cited  by 
appellee.  All  but  one  of  these  last  deal 
witii  what  evidence  will  make  it  a  jury 
question  whether  the  proprietor  of  a  house 
of  ill  fame  knevr  the  house  was  of  that 
character  and  consented  to  what  was  being 
done  therein. 

3.  The  defendant  aslced  the  court  to 
charge  that,  while  evidence  of  the  general 
reputation  of  the  Lawrence  house  is  admis- 
sible, there  may  be  no  conviction  on  that 
alone,  and  there  must  be  some  other  evi- 
dence showing  that  such  house  was  actually 
kept  and  used  as  a  house  of  ill  fame.  No 
doubt  this  is  the  law.  State  v.  Hendricks, 
15  Mont.  194,  48  Am.  St.  Rep.  666,  39  Pae. 
93;  State  v.  Steen,  126  Iowa,  307,  101  N. 
W.  96;  Botts  V.  United  States,  83  C.  C.  A. 
646,  156  Fed.  50,  12  Ann.  Cas.  272.  And 
see  State  v.  Porter,  130  Iowa,  690,  107 
N.  W.  923.  But  the  refusal  of  the  request 
to  charge  is  not  error  because  the  court 
seems  to  have  fully  adopted  this  theory  in 
its  own  instructi<»s.     In  f  5  the  jury  is 


told  they  should  carefully  consider  testi- 
mony received  regarding  the  general  repu- 
tation of  the  house  and  the  like,  also  to 
consider  the  things  that  were  said  and 
done  in  and  about  the  same,  the  coming 
and  going  of  people  to  and  from  it,  and 
all  the  facts  and  circumstances  shown  in 
evidence,  and  from  these  to  determine  the 
real  character  of  the  house,  which  seems 
to  be  an  instruction  that  the  reputation  is 
to  be  dealt  with  as  merely  one  item  in  the 
proof.  In  instruction  10  the  jury  was  fur- 
ther charged  that,  while  evidence  of  gen- 
eral reputation  of  the  house  is  admissible, 
the  defendant  cannot  be  convicted  on  that 
alone,  and  that  there  must  be  some  other 
evidence  tending  to  show  that  the  house 
was  of  the  character  charged,  and  that  in 
considering  this  question  the  jury  should 
consider  all  the  facts  and  circumstances 
shown  up<Mi  the  trial,  including  the  testi- 
mony with  regard  to  the  general  reputa- 
tion   of  the   house. 

VII.  Instructions  offered,  and  one  ground 
of  the  motion  in  arrest  of  judgment,  assert 
there  was  no  evidence  to  sustain  the  ver- 
dict. We  are  of  opinion  that  these  instruc- 
tions were  rightly  refused,  and  this  ground 
of  the  motion  in  arrest  rightly  overruled. 
State  V.  Rayburn,  —  Iowa,  — ,  L.R.A. 
1916F,  640,  163  N.  W.  69,  decided  by  us 
June  18,  1916,  fully  supports  several  hold- 
ings herein  announced,  and  is  in  no  respect 
in  conflict  with  this  opinion.  See  State  v. 
GiU,  160  Iowa,  210,  129  N.  W.  821. 

For  what  is  pointed  out  in  the  first  and 
second  division  of  this  opinion,  the  cause 
must  be  remanded  for  a  new  trial. 

By  stipulation  this  is  the  order  in  State 
V.  James  Deviney,  appellant. 

Evans,  C3i.  J.,  and  liadd  and  Gaynor, 
JJ.,  concur. 
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FRED  HARRISON. 

(97  Kan.  289,  164  Pac.  1016.) 

Master  and  servant  ^  outside  earnings 
—  duty  to  account. 

1.  The  rule  that  a  servant  must  account 
to  his  master  for  earnings  received  from 
outside    employment    ordinarily    relates    to 

Headnotes  by  Dawsok,  J. 

Note.  ^  As  to  right  of  principal  or  em- 
ployer to  earnings  by  agent  or  servant  who 
undertakes  extraneous  work,  see  annotation 
following  this  case,  post,  782. 
1.R.A.1916D. 


employment  in  the  same  kind  of  business  in 
which  his  master  is  engaged,  and  does  not 
relate  to  the  servant's  earnings  in  another 
kind  of  business  in  which  his  master  is  not 
interested  and  which  is  not  inimical  or 
prejudicial  to  his  master's  business. 
For  other  cases,  see  Hatter  and  Servant,  I. 

a,  in  Dig.  1-52  Ji.  8. 
Same  —  intlependent  business. 

2.  The  plaintiff  employed  the  defendant 
to  manage  its  business  of  buying  and  sell- 
ing grain  and  coal,  and  to  keep  open  during 
business  hours  its  offices  and  warehouses, 
and  to  keep  its  books  and  accounts.  The 
defendant,  with  the  knowledge  and  ac- 
quiescence of  plaintiff,  undertook  for  an- 
other employer  the  business  of  selling  flour, 
a  business  which  the  plaintiff  had  consid- 
ered and  decided  not  to  engage  in.  No  com- 
plaint was  made  that  the  defendant  neg- 
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lected  plaintiff's  basiness  on  account  of  th« 
other  employment.  Held,  that  the  defend- 
ant's earnings  in  the  sale  of  flour  are  his 
own  property,  and  the  plaintiff  has  no  legal 
claim  thereto. 
For  other  cases,  see  Master  and  Servaitt,  I. 

a,  in  Dig.  1S2  N.  8. 
Principal  and  agent  —  business  man- 
ager —  liability  (or  bad  debts. 

3.  Ordinarily  a  manager  of  a  business  is 
not  a  guarantor  of  its  credits  extended  nor 
an  insurer  against  mistakes,  and  in  the 
absence  of  negligence  he  is  not  personally 
liable  for  an  uncoUectable  debt. 

For  other  cases,  see  Principal  and  Agent, 

III.  in  Dig.  ISi  N.  8. 
Evidence  ^  earnings  —  establishment. 

4.  Where  an  elevator  company  lays  claim 
to  moneys  earned  and  collected  by  its  man- 
ager for  the  use  of  its  scales,  and  the  jury 
finds  that  the  amount  collected  was  some- 
where between  $12  and  $30,  and  that  the 
manager  paid  out  between  $10  and  $25  for 
help  in  operating  the  scales,  and  that  the 
manager  retained  no  part  of  the  earnings  to 
his  own  use,  the  plaintiff  fails  to  establish 
its  cause  of  action. 

For  other  cases,  see  Evidence,  II.  in  Dig 
1-52  N.  8. 

Appeal  —  Incompetent  evidence  —  non- 
prejudicial error. 

5.  Prejudicial  error  cannot  be  based  upon 
the  admission  of  incompetent  testimony 
when  it  is  not  shown  to  have  improperly 
affected  the  result. 

For  other  oases,  see  Appeal  and  Error,  VII. 
m,  S,  a,  (5J,  in  Dig.  1-52  N.  8. 

(February  12,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Trego  County 
in  defendant's  favor  in  an  action  brought 
to  recover  an  amount  paid  out  by  him  with- 
out authority  from  plaintiff  while  acting 
as  plaintiff's  agent,  and  to  recover  certain 
money  collected  by  defendant  from  the  sale 
of  flour  and  for  tlie  use  of  plaintiff's  scales. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Herman  liong,  for  appellant: 

It  was  error  to  permit  witnesses  to  give 
their  conclusions  as  to  the  effect  of  con- 
versations and  transactions  material  to  the 
issues  involved. 

State  v.  Nolan,  48  Kan.  723,  29  Pac.  568, 
30  Pac.  486;  Shepard  v.  Pratt,  16  Kan. 
209;  Eagle  Mfg.  Co.  v.  Jennings,  29  Kan. 
657,  44  Am.  Rep.  668;  Marshall  v.  Weir 
Plow  Co.  4  Kan.  App.  615,  45  Pac.  621; 
Diehl  V.  State.  157  Ind.  549,  62  N.  E.  51; 
State  V.  Brown,  88  Iowa,  121,  53  N.  VV.  92; 
Hibbard  v.  Russell,  16  N.  H.  410,  41  Am. 
Dec.  733. 

Evidence  of  the  acts  and  declarations 
and  agreements  of  individual  members  of 
the  board  of  directors,  without  any  show- 
ing that  they  were  authorized  in  any  man- 
L.R.A.1916D. 


Her  to  transact  business  for  the  plaintiff, 
was  inadmissible. 

Cook,  Corp.  6th  ed.  §§  712,  713,  716,  72«, 
and  cases  there  cited;  First  Nat.  Bank  ▼. 
Drake,  36  Kaa.  564,  57  Am.  Rep.  193,  11 
Pac.  445;  Asher  v.  Sutton,  31  Kan.  286, 
1  Pac.  635;  Robins  Min.  Co.  v.  Murdock, 
69  Kan.  596,  77  Pac.  596;  J.  I.  Case  Plow 
Works  v.  Pusifer,  79  Kan.  177,  98  Pac 
787;  Johnson  v.  McLain  Invest.  Co.  79 
Kan.  423,  131  Am.  St.  Rep.  302,  100  Pac. 
52;  Dodge  v.  Childs,  38  Kan.  526,  16  Pac 
816;  Cherokee  &,  P.  Coal  &  Min.  Co.  v.  Dick- 
son, 65  Kan.  62,  39  Pac.  691;  Missouri  P. 
R.  Co.  v..  Johnson,  65  Kan.  344,  40  Pac. 
641 ;  Atchison,  T.  &  S.  F.  R.  Co.  v.  Osbom, 

58  Kan.  768,  61  Pac.  286;  Walker  v.  ©"Con- 
nell,  59  Kail.  306,  52  Pac.  894;  Atchiaon, 
T.  &  S.  F.  R.  Co.  V.  Consolidated  Cattle  Co. 

59  Kan.   Ill,   52  Pac.   71. 

Evidence  of  the  action  of  the  board  of 
directors  ordering  a  dismissal  of  the  action, 
and  revoking  the  authority  theretofore 
given  to  the  president  of  the  board,  was 
improperly  admitted. 

Wigmore,  Et.  §  1061;  Harrington  v.  Lin- 
coln, 4  Oray,  563,  64  Am.  Dec.  95;  Colbum 
V.  Oroton,  66  N.  H.  161,  22  L.R.A.  763,  28 
Atl.  95;  Gilleland  v.  Schuyler,  9  Kan.  569. 

It  was  error  to  admit  in  evidence  the 
contents  of  the  report  of  an  auditing  com- 
mittee which  had  been  appointed  to  examine 
the  defendant's  books  of  account. 

Atchison,  T.  &  S.  P.  R.  Co.  v.  Burks,  78 
Kan.  515,  18  L.R.A.<N.S.)  231,  96  Pac. 
950;  1  Dill.  Mun.  Corp.  Orig.  §  242,  4th 
ed.  §  305;  Carroll  v.  East  Tennessee,  V.  & 
O.  R.  Co.  82  Ga.  452,  6  L.R.A.  214,  10  S.  E. 
163;  Atchison  v.  King,  9  Kan.  560. 

The  burden  of  proof  on  all  of  the  nega- 
tive allegations  was  placed  upon  the  plain- 
tiff, contrary  to  well-established  rules  of 
evidence. 

Farmers'  Warehouse  Asso.  v.  Montgom- 
ery, 92  Minn.  194,  99  N.  W.  776:  Green  v. 
Maey,  36  Ind.  App.  560,  76  N.  E.  264 :  War- 
ren V.  Holbrook,  95  Mich.  185,  35  Am.  St 
Rep.  554,  54  N.  W.  712;  Boyles  v.  Bradley, 
79  Kan.  844,  101  Pac.  477;  Woodson  Mach. 
Co.  V.  Morse,  47  Kan.  429,  28  Pac.  152; 
Bank  of  Commerce  v.  Schlegel,  66  Kan. 
509,  72  Pac.  210. 

It  was  error  to  instruct  the  jury  that 
if  the  president  of  the  plaintiff  company, 
with  proper  authority,  agreed  in  good 
faith  with  the  defendant  that  he  might 
handle  flour  on  his  own  account  for  the 
Wheatland  Elevator  Company  and  retain 
for  his  own  use  all  compensation  received 
for  so  doing,  the  plaintift  cannot  recover 
for  any  moneys  received  by  defendant  for 
such  services. 

Asher  v.  Sutton,  31  Kan.  286.  1  Pac.  .535; 
Cook,  Corp.  6th  ed.  §  716;   Zimmerman   ▼. 
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inax,  34  Kan.  246,  8  Pac.  104;  Atchison, 
T.  ft  S.  F.  R.  Co.  V.  Wells,  56  Kan.  222,  42 
Pac.  699;  Meyer  t.  Reimer,  6S  Kan.  822, 
70  Pac.  869 ;  Raper  t.  Blair,  24  Kan.  374. 

It  was  error  to  instruct  that  if  the  presi- 
dent or  a  majority  of  the  directors  knew 
of  the  acts  of  defendant,  and  permitted 
him  to  continue  in  this  course,  there  can 
be  no  recovery. 

Union  P.  R.  Co.  t.  Milliken,  8  Kan.  647; 
Hasie  ▼.  Connor,  63  Kan.  720,  37  Pac.  128; 
First  Nat.  Bank  v.  Drake,  29  Kan.  311, 
44  Am.  Rep.  646;  First  Nat.  Bank  v.  Drake, 
36  Kan.  664,  67  Am.  Rep.  193,  11  Pac.  445; 
Davis  T.  Morgan,  117  Ga.  504,  61  L.RJk. 
148,  97  Am.  St.  Rep.  171,  43  S.  E.  732; 
King  V.  Duluth,  M.  ft  X.  R.  Co.  61  Minn. 
482,  63  N.  W.  1105;  McCarty  v.  Hampton 
Bldg.  Asso.  61  Iowa,  287,  16  N.  VV.  114. 

An  instruction  making  a  recovery  depend 
upon  the  question  whether  the  defendant's 
work  for  the  Wheatland  Elevator  C<Hnpany 
interfered  with  his  duties  to  the  plaintiff, 
or  lessened  the  value  of  his  services  to  the 
plaintiff,  is  erroneoin. 

Jackson  V.  Seevers,  116  Iowa,  370,  88  N. 
W.  931;  Howe  v.  Savory,  51  N.  Y.  631; 
Amory  v.  Wood,  61  N.  Y.  644;  Kinney  r. 
Mahoning  Mills,  13  Pa.  Super.  Ct.  673; 
Sumner  v.  Kevin,  4  Cal.  App.  347,  87  Pac. 
1106;  Leach  v.  Hannibal  ft  St.  J.  R.  Co. 
86  Mo.  27,  66  Am.  Rep.  408 ;  Mechem, 
Agency,  §  471;  Seaborn  v.  Zachmann,  80 
App.  Div.  218,  90  N;  Y.  Supp.  1005. 

A  mistake  which  an  ordinarily  prudent 
man  might  have  made  is  not  sufficient  to 
excuse  defendant. 

Rose  V.  Douglass  Twp.  52  Kan.  451,  39 
Am.  St.  Rep.  354,  34  Pac.  1046;  State  use 
of  Wyandot  County  v.  Harper,  67  Am.  Dec. 
363,  and  note,  6  Ohio  St.  607. 

No  instruction  on  fraud  should  have 
been  given  to  mislead  the  jury. 

Raper  v.  Blair,  24  Kan.  374 ;  Union  P.  R. 
Co.  V.  Fray,  31  Kan.  739,  3  Pac.  660;  Zim- 
merman V.  Knox,  34  Kan.  245,  8  Pac.  104; 
Cobe  V.  Coughlin  Hardware  Co.  83  Kan. 
522,  31  L.R.A.(N.8.)  1126,  112  Pac.  116; 
Fish  V.  Poorman,  86  Kan.  244,  116  Pac. 
898;  Smith  v.  Edelstein,  92  111.  App.  38; 
Granrud  v.  Rea,  24  Tex.  Civ.  App.  200,  69 
S.  W.  841. 

Messrs.  E.  A.  Rea,  Lee  Monroe,  James 
A.  McClure,  and  C.  M.  Monroe,  for  ap- 
pellee: 

The  court  did  not  err  in  its  instruction 
regarding  the  burden  of  proof. 

McCormick  v.  Holmes,  41  Kan.  265,  21 
Pac.  108;  Badger  Min.  &  Mill.  Co.  v.  Ellis, 
76  Kan.  796,  92  Pac.  1114;  People's  Gas 
Co.  V.  Fletcher,  81  Kan.  84,  41  L.R.A.(N. 
S.)    1161,  105  Pac.  34;  38  Cyc.  1749-1750. 

Plaintiff  is  estopped  to  object  to  the  out- 
side work  by  having  acquiesced  therein. 
L.R.A.1916D'. 


Wallace  v.  DeYoung,  98  HI.  638,  38  Am. 
Rep.  108;  16  Cyc.  714. 

Handling  the  flour  did  not  conflict  with 
defendant's  duties^ 

5  Labatt,  Mast,  ft  S.  §  2037;  26  Cyc.  1020; 
Jaffray  v.  King,  34  Md.  217;  Hillsboro  Nat. 
Bank  v.  Hyde,  7  N.  D.  400,  76  N.  W.  781; 
Williams  v.  Crane,  163  Mich.  89,  116  N.  W. 
554;  Clarke  v.  Kelsey,  41  .Neb.  766,  60  N. 
W.  138;  Wheeler  ft  T.  Co.  v.  Dahms,  60  111. 
App.  531;  Bailey  v.  Sibley  Quarry  Co.  166 
Mich.  321,  129  N.  W.  17;  Hermann  v.  Little- 
fleld,  109  CaJ.  430,  42,  Pac  443;  Stone  v. 
Bancroft,  139  CaJ.  78,  70  Pac  1017,  72  Pac. 
717;  Shoemaker  v.  Acker,  116  Cal.  239,  48 
Pac.  62. 

The  court  required  the  proper  measure 
of  proof  to  establish  fraud. 

20  Cyc  120. 

Dawson,  J.,  delivered  the  opinion  of  the 
court: 

The  Ogallah  Elevator  Company  brought 
this  action  against  Fred  Harrison,  who 
served  as  its  manager  from  November,  1909, 
until  March,  1912,  to  recover  $40.90  which 
he  had  paid  to  one  Jeff  Belveal  without 
authority, .  and  to  collect  from  Harrisoft 
$180  which  he  had  earned  and  received  for 
the  sale  of  flour  for  a  rival  elevator  com- 
pany while  in  the  plaintiff's  employment, 
and  also  to  collect  from  defendant  $40 
which  he  had  collected  from  various  per- 
sons for  the  use  of  plaintiff's  scales. 

The  defendant  answered  by  pleading  the 
statute  of  limitations  and  an  audit  and 
settlement  as  to  the  Belveal  item,  that  the 
money  received  for  the  use  of  plaintiff's 
scales  had  been  paid  out  with  plaintiffs 
consent  for  work  and  labor,  and  that  the 
sale  of  flour  for  the  rival  elevator  did  not 
interfere  with  his  duty  to  plaintiff,  and 
that  plaintiff  lost  nothing  thereby,  and 
that  he  had  done  this  work  with  the  knowl- 
edge and  consent  of  plaintiff  and  its  otB- 
cers. 

Plaintiff  replied  that  any  settlement 
touching,  the  Belveal  item  and  for  the  use 
of  the  scales  had  been  procured  by  de- 
fendant's fraud  and  concealment,  and  made 
without  authority  and  without  its  knowl- 
edge of  ratiflcation;  and  that  if  any  officer 
consented  to  or  acquiesced  in  defendant's 
employment  to  sell  the  rival  elevator's  flour, 
it  was  without  authority  from  plaintiff. 

The  special  findings  and  general  verdict 
were  in  favor  of  defendant.  The  plaintiff 
assigns  many  errors  in  the  admission  and 
exclusion  of  evidence,  in  the  instructions, 
and  in  the  general  result.  Such  of  these  as 
may  have  been  of  sufficient  con8equence"to 
affect  the  final  result- will  be  noted.  > 

1.  Much  of  appellant's  brief  is  devoted  to 
its  claim '  to  the  $180  earned   by  the   de- 


Digitized  by 


Google 


780 


KANSAS  SUPREME  COURT. 


fendant  in  the  sale  of  flour  for  a  rival 
elevator.  The  plaintiff  waa  engaged  in  deal- 
ing in  grain  and  coal.  It  was  not  engaged 
or  concerned  in  the  business  of  dealing  in 
flour.  It  had  considered  the  adviaability 
of  doing  so,  but  on  account  of  lack  of  funds 
it  decided  not  to  undertake  it.  The  defend- 
ant's employment  required  him  to  attend 
to  its  business  and  keep  its  funds  and  ac- 
counts, and  its  offices  and  warehouses  were 
to  be  opened  for  business  from  7  o'clock 
A.  M.  until  6  o'clock  p.  m.,  or  later,  if  busi- 
ness demanded  it.  It  was  clearly  shown  that 
the  plaintiff  knew,  through  the  only  way  a 
corporation  can  know,  by  notice  to  its  presi- 
dent and  directors,  that  the  defendant  was 
handling  this  flour,  and  it  took  no  action  to 
stop  it  as  inimical  to  its  business.  If  the 
plaintiff  had  any  grievance  on  this  account, 
its  action  would  be  for  breach  of  contract 
or  in  tort.  It  certainly  has  no  legal  claim 
to  defendant's  earnings.  The  case  is  not 
to  be  considered  as  if  the  plaintiff  itself 
were  dealing  in  flour  and  had  employed  the 
defendant  for  that  purpose. 

The  president  of  the  plaintiff  company 
testified : 

"  I  remember  the  occasion  of  his 
(defendant's)  accepting  employment  from 
the  Wheatland  Elevator  Company;  before 
he  accepted  that  employment  there  had 
been  talk  about  handling  flour  by  the  di- 
rectors of  the  Ogallah  Elevator  Company 
at  a  meeting  that  they  held;  it  had  been 
discussed  at  different  times  while  I  was 
on  the  board,  and  the  company  was  flnan- 
cially  embarrassed,  and  wasn't  able  to 
build  a  building,  so  that  they  could  handle 
this  stuff,  and  they  didn't  feel  as  though 
they  would  like  to  go  in  debt  in  order  to 
handle  it:  we  supposed  naturally  that  the 
sale  of  flour  would  draw  trade  for  our 
otlier  business.  We  were  buying  wheat, 
some  corn,  and  handling  coal.  ...  I 
can  recollect  it,  it  had  been  talked  through 
the  board,  and  we  all  understood  it,  and 
the  stockholders  all  knew  it,  and  I  said, 
as  far  as  I  am  personally  concerned,  that 
you  can  handle  that  flour,  providing  that 
it  don't  interfere  with  our  other  business; 
I  don't  know  how  soon  he  commenced 
handling  the  flour  after  that;  I  did  learn 
of  it  after  he  commenced;  I  understood  all 
the  time  he  was  handling  it  that  he  was 
getting  pay  from  the  Wheatland  Elevator 
Company  and  I  imderstood  that  he  was 
keeping  that  pay  for  himself;  I  never  made 
«ny  objecti<xis  to  this  because  it  was  talked 
among  the  board,  and  a  number  of  the 
board,  and  while  they  didn't  all  of  them, 
didn't  sanction  it,  they  didn't  say  for  him 
not  to  handle  it.  They  all  knew  it  and  they 
L.R.A.1916D. 


never  objected;  that  is,  to  the  board.  It 
wasn't  brought  up  before  tlie  board  as  I 
rememt>er;  the  reason  for  this  was  talked 
over  among  themselves  that  he  wasn't  get- 
ting hardly  enough  wages  to  justify  him 
in  staying  there,  and  he  had  a  position 
offered  him  for  more  wages,  and  we,  I  think 
part  of  the  board,  perhaps  all  of  it,  1 
couldn't  say,  agreed  to  let  him — agreed  that 
if  he  handled  that,  he  could  use — collect 
the  money  for  his  own  affairs.  I  got  that 
started  wrong.  The  intention  was  to  help 
out  his  salary,  and  he  was  talking  of  leav- 
ing, and  I  says:  'We  can't  afford  to  let 
Fred  go;  we  have  had  him  here  ever  since 
the  elevator  started,  and  be  knows  more 
about  the  business,  and  he  came  here  greev 
and  inexperienced,  and  he  didn't  know 
anything  about  bookkeeping,  and  had  to 
learn  everything,  and  after  we  had  learned 
him,  or  he  had  learned  himself  rather,  that 
I  thought  best  that  we  keep  him  right  on 
the  job,  and  by  helping  his  salary  out  on 
the  side  by  handling  this  flour,  why,  he 
was  willing  to  stay  with  us  a  little  while 
longer.  This  was  talked  over  in  a  general 
way.  I  don't  say  it  was  talked  over  at  the 
board,  but  in  a 'general  way,  and  the  out- 
siders and  the  stockholders  all  knew  of  this 
thing,  because  I  talked  with  different  ones, 
both  stockholders  and  directors.' " 

Whether  this  situation  of  affairs  is 
viewed  as  an  acquief<cence  on  the  part  of 
the  plaintiff  is  found  by  the  jury  (10  Cyc. 
1065;  16  Cyc.  714),  or  as  showing  the  na- 
ture of  plaintiff's  claim  to  defendant's 
earnings  in  the  sale  of  the  flour,  the  result 
was  correct.  Wheeler  &  T.  Co.  v.  Dahms, 
50  111.  App.  531;  Hillsboro'  Nat.  Bank  v. 
Hyde,  7  N.  D.  400,  75  N.  W.  781;  Clarke 
V.  Kelsey,  41  Neb.  766,  60  N.  W.  138;  26 
Cyc.  1020;  5  Labatt's  Mast.  &  S.  §  2037. 

The  gist  of  the  cases  just  cited  is  to  the 
effect  that  the  employer  cannot  claim  as 
his  own  the  earnings  of  his  servant  from 
an  independent  employment  on  an  unrelated 
business.  The  appellant  recognizes  this 
rule,  but  has  been  led  astray  in  its  appli- 
cation. Its  idea  appears  to  have  been  that 
since  the  dealing  in  flour  could  have  been 
associated  conveniently  with  the  plaintiff's 
grain  and  coal  business,  it  was  entitled  to 
the  earnings  on  the  flour  business.  More- 
over, plaintiff's  long  acquiescence  in  defend- 
ant's outside  employment  estops  it  to  claim 
his  outside  earnings. 

2.  Turning  next  to  the  item  of  $40.90 
which  was  alleged  to  have  been  paid  to 
Belveal  without  authority.  While  not  di- 
rectly pleaded  by  defendant  that  it  was 
paid  out  by  mistake,  the  plaintiff  was  ap- 
prised of  that  fact.    Plaintiff's  counsel  said 
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aa  much  in  his  opening  statement  to  the 
jury.  The  evidence  showed  that  the  plaintiff 
owed  Belveal  for  wheat,  and  Belveal  owed 
the  plaintiff  for  coal,  and  in  settling  ac- 
counts the  defendant  as  agent  for  the  plain- 
tiff paid  Belveal  $40.90  too  much.  It  was 
dearly  shown  to  have  been  an  innocent  niis- 
talce,  and  when  discovered  it  was  charged 
against  Belveal's  account.  No  fair  inter- 
pretation of  defendant's  contract  of  employ- 
ment twund  him  as  a  guarantor  of  the  cred- 
its extended  by  the  plaintiff.  Technically, 
counsel  for  appellant  is  right  in  his  con- 
tention that  defendant  should  have  pleaded 
that  he  paid  out  his  money  by  mistake. 
But  when  plaintiff  knew  this  fact,  as  shown 
by  the  opening  statement  of  its  counsel, 
and  it  was  clearly  established  and  uncon- 
troverted  by  the  evidence,  shall  we  now, 
on  account  of  defendant's  failure  to  plead 
the  mistake,  reverse  this  case  and  send 
it  back  to  the  trial  court,  which  would,  in 
furtherance  of  justice,  permit  him  to  amend 
his  answer  in  that  particular?  Since  there 
is  no  dispute  as  to  the  fact,  and  plaintiff 
does  not  even  suggest  that  it  was  misled, 
and  does  affirmatively  show  that  it  was 
fully  apprised  of  the  facts,  the  revised  Code 
(Civ.  Code,  §§  141,  681  [Gen.  Stat.  1009, 
§§  5734,  6176] )  forbids  a  reversal  on  such  a 
ground.  Root  v.  Cudahy  Packing  Co.  94 
Kan.  339,  345,  147  Fac.  69;  Hamilton  v. 
Atchison,  T.  ft  S.  F.  R.  Co.  95  Kan.  353, 
359,  360,  148  Pae.  648. 

3.  Appellant  has  some  Slight  ground  for 
his  complaint  touching  the  rulings  of  the 
court  on  the  admission  of  evidence  relating 
to  the  moneys  collected  by  defendant  for 
the  use  of  the  scale.  The  authorities  cited, 
which  show  that  the  plaintiff  was  not 
entitled  to  defendant's  earnings  in  the  sale 
(rf  flour,  an  independent  business  from  that 
in  which  the  plaintiff  was  engaged,  are  just 
as  precise  and  definite  to  the  effect  that 
defendant's  earnings  within  the  scope  of 
the  employer's  business  belong  to  his  em- 
ployer. Moreover,  the  keeping  of  an  ac- 
curate account  of  the  moneys  which  in  any 
way  pertained  to  plaintiff's  business  was 
one  of  the  matters  clearly  covered  by  de- 
fendant's employment,  and  this  duty  and 
obligation  ought  not  to  be  lightly  excused 
by  informal  assent  on  the  part  of  individual 
officers  or  directors.  But  the  facts  based 
upon  competent  testimony  are  shown  by 
the  findings  of  the  jury. 

"(7)  Did  the  defendant  during  his  em- 
ployment by  the  plaintiff  do  certain  weigh- 
ing for  compensation  on  plaintiff's  scales 
without  accounting  to  said  association  for 
such  compensation?  Answer:  Yes. 
L.R.A.1916D. 


"  ( 8 )  If  you  answer  No.  7  'Yes,'  how  much 
money  did  he  receive  for  such  weighing  r 
Answer:  Amount  not  shown  to  be  lees 
than  twelve  or  more  than   thirty  dollars. 

"(9)  How  much  money  did  Fred  Harrison 
pay  out  on  account  of  help  in  the  matt«r 
of  weighing  hay?  Answer:  Amount  not 
shown  to  be  less  than  ten  ^r  more  than 
twenty-five  dollars. 

•'(10)  Did  Fred  Harrison  retain  for  his 
own  use  any  of  the  money  taken  by  bin 
on  account  of  weighing  hay?  If  so,  how 
much?    Answer:     No." 

These  fin4ing8  fail  to  show  that  the  de- 
fendant owed  the  plaintiff  anything  on  this 
item.  He  did  fail  to  keep  an  account.  He 
did  not  appropriate  the  scale  earnings  to 
his  own  use.  So  said  the  jury.  How,  then, 
can  it  be  material  whether  the  evidence 
which  was  introduced  was  competent  of 
incompetent  to  show  whether  the  plaintiff 
liad  authorized  by  positive  sanction  or  by 
acquiescence  the  appropriation  of  the  scaler' 
earnings  to  defendant's  personal  use? 

We  have  carefully  considered  the  other 
questions  presented,  but  do  not  ^eeta  it 
necessary  to  comment  on  them.  We  note 
the  appellant's  criticisms  of  the  trial 
court's  many  adverse  rulings  to  its  objec- 
tions to  the  evidence.  Most  of  the  evidence 
objected  to  covered  the  action  of  the  board 
of  director*  ordering  a  dismissal  of  this 
suit,  and  the  attitude  of  individual  ofllcers 
and  directors  towards  the  appropriation  of 
the  scales'  moneys,  by  the  defendant.  As 
we  view  the  case,  the  evidence  was  probably 
incompetent,  but  we  fail  to  trace  prejudi- 
cial error  to  its  admission. 

In  the  voluminous  abstracts  and  copious 
briefs  which  show  clearly  the  diligence  and 
zeal  with  which  counsel  for  both  litigants 
have  presented  this  cause,  thes^  controlling 
facts  appear :  ( a )  The  plaintiff  has  no  legal 
claim  on  defendant's  earnings  on  the  sale  of 
the  Wheatland  Company's  flour;  (b)  the 
defendant  was  not  personally  liable  for  the 
money  paid  to  Belveal  by  mistake;  and  (c) 
while  defendant  was  bound  by  his  contract 
of  employment  to  keep  an  accurate  account 
of  the  scales'  earnings,  and  failed  to  do  so, 
he  did  have  authority  to  pay  out  these 
moneys,  and  did  pay  them  out  for  services 
in  plaintiff's  behalf,  and  the  jury  found 
that  none  of  the  scales'  moneys  were  appro- 
priated to  the  defendant's  private  use. 

Thus  the  issuable  and  controlling  facts 
have  all  been  settled  by  the  jury  adversely 
to  plaintiff's  contention :  and  since  no  preju- 
dicial error  can  be  detected,  the  judgment 
must  be  affirmed. 

Petition  for  rehearing  denied. 
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ANNOTATION— EARNINGS  BY      EMPLOYEE  OUTSIDE  EMPLOYMENT. 


Annotation— Right  of  principal  or  employer  to  earnings  by  agent  or  stfv« 
ant  who  undertakes  extraneous  work. 


The  earlier  cases  on  the  question  un- 
der annotation  will  be  found  in  the  note 
to  Barber  v.  National  Carbon  Co.  5 
L.R.A.(N.S.)  1154,  which  covers  the  gen- 
eral question  as  to  the  rights  of  em- 
ployer and  employee  with  respect  to 
things  produced  by  the  labor  of  the  em- 
ployee. 

As  to  right  of  master  to  inventions  of 
servant,  see  also  note  to  Pressed  Steel 
Car  Co.  V.  Hansen,  2  L.R.A.(N.S.)  1172. 

As  to  right  of  principal  to  recover 
from  broker  or  other  agent  commissions 
which  he  received  from  other  party  to 
the  contract,  see  note  to  Easterly  v.  Mills, 
28  L.R.A.(N.S.)  962. 

As  to  servant's  right  to  tips  received 
by  him,  see  note  to  Polites  v.  Barlin,  41 
L.R.A.(N.S.)  1217. 

As  to  duty  of  partner  to  account  for 
part  profits  realized  from  transactions 
independently  of  firm,  see  note  to  Shra- 
der  V.  Downing,  52  L.R.A.(N.S.)  389. 

Since  the  cases  reported  in  the  note  in 
5  L.R.A.(N.S.)  1154,  it  was  held  in  Shep- 
pard  Pub.  Co.  v.  Harkins  (1905)  9  Ont. 
L.  Rep.  504,  that  a  servant  under  eon- 
tract  to  devote  all  his  time  and  attention 
to  his  employer's  business,  and  to  engage 
in  no  other  business,  was  not  liable  to 
account  to  his  employers  for  his  eaxn- 
ings  by  doing  work  in  a  different  capac- 
ity, especially  where  he  did  not  use  time 
which  should  be  devoted  to  his  employ- 
er's business.  In  the  course  of  its  opin- 
ion the  court  said  that  "the  covenant  of 
an  employee  to  devote  his  entire  time  to 
the  undertaking  of  his  employer  must, 
moreover,  receive  a  reasonable  construc- 
tion. It  cannot,  for  instance,  be  deemed 
to  require  that  the  employee  should  give 
to  the  service,  hours  of  the  day  or  night 
usually  devoted  to  rest  and  recreation. 
It  does  impose  upon  him  an  obligation  to 
employ  diligently  in  advancing  that  un- 
dertaking or  business  of  his  principal  to 
which  he  has  agreed  to  devote  himself 
during  such  hours  as  it  is  customary  for 
men  in  positions  such  as  his  to  work, 
all  the  time  and  ability  he  can  bestow 
advantageously  to  his  principal.  Even 
during  those  hours  of  the  day  usually 
devoted  to  work  of  the  kind  for  which 
he  is  engaged  the  servant  is  not  obliged 
by  such  a  covenant  to  sit  in  idleness. 
Nemo  tenetur  ad  inutilia.  If  he  is  un- 
able to  utilize  his  time  for  the  benefit 
and  advantage  of  his  employer  at  that 
for  which  he  is  employed,  he  may,  with- 
out becoming  liable  to  account  for  bene- 
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fits  so -acquired,  make  other  use  of  it  not 
inconsistent  with  the  discharge  of  the 
duties  to  his  employer  which  he  has  un- 
dertaken. To  hold  otherwise  would  be 
in  effect  to  place  the  employee  of  the 
present  day  in  a  position  little,  if  at 
all,  better  than  that  of  the  villein  of 
former  times.  ...  If  the  agent  or 
servant  undertakes  in  that  capacity  work 
outside  the  scope  of  his  employment,  his 
principal  or  master  is,  if  he  wishes  to 
take  them,  entitled  to  earnings  or  profits 
so  made.  The  only  right  which  the  serv- 
ant or  agent  can  have  against  his  master 
is  a  possible  claim  for  extra  remunera- 
tion. But  if  he  neither  uses  time  which 
belongs  to  his  employer  or  engages  in 
competitive  undertakings,  an  agent  or 
servant  doing  work  in  some  other  ca- 
pacity is  not  accountable  to  his  employer 
for  lus  earnings  from  such  .work." 

So,  also,  an  employee  of  a  corporation 
which  conducts  a  general  store,  who  is 
appointed  postmaster,  is  entitled  to  the 
commissions  which  the  government  pays 
on  the  amount  of  business  done  by  the 
postoffiee,  although  an  ofBcer  of  the  cor- 
poration may  have  been  influential  in 
securing  the  appointment  and  the  cor- 
poration may  have  famished  a  plaee  in 
which  to  keep  the  postoffiee.  B&iley  v. 
Sibley  Quarry  Co.  (1910)  166  Midi.  321, 
129  N.  W.  17.      . 

And  in  Williams  v.  Crane  (1908)  153 
Hich.  89,  116  N.  W.  554,  as  no  loss  oc- 
curred to  the  employer  by  reason  of  his 
absence,  one  who  worked  the  farm  of 
another  under  an  agreement  that  the  re- 
lation should  be  that  of  an  employee  and 
employer  was  held  not  to  be  obliged  to 
deduct  from  moneys  due  him,  an  amount 
he  earned  by  dding  work  for  third  per- 
sons. 

In  Oenco  v.  Remington  (1905)  100 
App.  Div.  223,  91  N.  Y.  Supp.  898,  the 
plaintiff  was  employed  by  the  defend- 
ants, the  operators  of  a  canning  factory, 
to  secure  sufficient  help  to  take  care' of 
such  crops  as  they  might  have  for  can- 
ning purposes,  and  he  was  to  receive  a 
stipulated  sum  per  week  for  looking 
after  the  help.  A  nonsuit  was  granted 
by  the  trial  court  in  an  action  to  recover 
the  compensation,  it  appearing  that  the 
plaintiff  had  received  an  amount  in  ex- 
cess of  his  claim  from  farmers,  for  whom, 
with  the  knowledge  and  acquiescence  of 
defendants,  he  superintended  the  pick- 
ing of  peas  at  such  time  as  there  were 
no  peas  to  be  picked   for  defendants. 


Digitized  by 


Google 


ANNOTATION— BARKINGS  BY  ESfPLOYBE  OUTSIDE  EMPLOYMENT.       783 


The    decision    was    reversed    upon    thei 
ground  that  the  evidence  at  least  pre- 
sented a  question  for  the  jury  whether 
the  money  so  received  belonged  to  de- 
fendants. 

It  will  be  noted  that  in  the  above  cases 
"the  extraneous  work  was  not  such  as 
conflicted  with  the  interests  of  the  em- 
ployer. Where,  however,  the  earnings 
are  from  any  business  which  gave  the 
esaployee  an  interest  conflicting  with 
his  duty  to  his  employer,  the  employer  is 
entitled  to  claim  the  earnings. 

Thus  an  employee  of  a  real  estate 
broker  under  contract  to  devote  hia  en- 
"tLre  time  to  his  employer's  business, 
which  contract  was  terminable  on  fifteen 
days'  notice,  who,  upon  the  termination 
of  a  contract  for  the  management  of  an 
«state  which  his  employer  had  with  the 


owner  of  the  estate,  takes  a  renewal  of 
such  contract  for  himself  instead  of  for 
his  employer,  and  then  notifies  his  em- 
ployer of  his  intention  to  terminate  his 
employment,  must  -  account  to  his  em- 
ployer for  any  commissions  received  in 
the  management  of  such  estate  from  the 
time  he  undertook  the  management  until 
the  expiration  of  the  fifteen-day  notice 
given  by  him  to  his  employer  to  termi- 
nate the  employment.  Sumner  v.  Nevin 
(1906)  4  0«L  App.  347,  87  Pae.  1105. 

And  see  also  Sheppard  Pub.  Co.  v. 
Harkins  (Ont.)  supra,  which  held  such 
earnings  as  came  to  the  employee  in  any 
business  engaged  in  without  his  employ- 
er's consent,  which  conflicted  with  his 
duty  to  his  employer,  belonged  to  the 
employer.  J.  H.  B. 


KANSAS  SUPREME  COXmT. 

MARY  J.  JACOBS 

V. 

ATCHISON,     TOPEKA,     ft     SANTA     FE 
RAILWAY  COMPANY,  Appt. 

(97  Kan.  247,  164  Pac  1023.) 

Railroad  —  crossing  accident  —  silence 
of  warning  bell. 

1.  It  is  such  negligence  as  will  prevent  a 
recovery  tar.  injuries  sustained,  for  a  driver 
of  an  automobile  to  attempt  to  cross  a  rail- 
road track  at  a  grade  crossing  without  look- 
ing or  listening  for  the  approach  of  a  train, 
although  an  electric  warning  bell  is  main- 
tained at  the  crossing  and  the  bell  is  not 
ringing. 

For  other  cases,  see  Bailroads,  11.  e,  S,  tn 

Dig.  1-52  N.  8. 
Same  —  absence   of   signal  —  wanton* 

ness. 

2.  Enginemen  in  charge  of  a  locomotive 
attached  to  a  passenger  train,  who  cut  off 
the  steam  and  apply  the  air  one  quarter  of 
a  mile  before  reaching  a  street  crossing  in 
a  small  city,  and  who  suppose  that  an 
electric  warning  bell  stationed  at  the  cross- 
ing is  ringing,  are  not  guilty  of  wantonness, 
although  they  fail  to  ring  the  engine  bell 
-or  sound  the  whistle  for  the  crossing,  and 

Headnotes  by  Mabshall,  J. 


although  they  go  through  the  city  at  the 
rate  of  45  miles  per  hour. 
For  other  oatea,  see  Bailroads,  II.  d,  S,  in 
Dig.  1-5S  y.  S. 

(February  12,  1916.) 

A  PPEAL  by  defendant  from  a  judgment 
J\.  of  the  District  Court  for  Sedgwick 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  the  death 
of  her  husband,  alleged  to  have  been  caused 
by  defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  WlUlsm  R.  Smith,  Owen  J. 
Wood,  Alfred  A.  Scott,  and  Harlow 
Hurley,  for  appellant: 

Deceased  was  guilty  of  contributory  n^- 
ligence  as  matter  of  law,  and  plaintiff  can- 
not recover. 

Butts  V.  Atchison,  T.  k  S.  F.  R.  Co.  94 
Kan.  32d,  146  Pac.  1142;  Adams  v.  Atchi- 
son, T.  &  S.  F.  R.  Co.  93  Kan.  475,  144  Pac. 
999;  Gage  v.  Atchison,  T.  A  S.  F.  R.  Co. 
91  Kan.  253,  137  Pac.  938,  Ann.  Cas.  1916B, 
410;  Gilbert  v.  Missouri  P.  R.  Co.  91  Kan. 
711,  139  Pac.  380;  Corley  v.  Atchison,  T.  & 
S.  F.  R.  Co.  90  Kan.  70,  133  Pac.  555,  Ann. 
Cas.  1915B,  764;  Atchison,  T.  &  S.  F.  R.  Co. 
V  Willey,  60  Kan.  819,  158  Pac.  472,  6  Am. 
Neg.  Rep.  515 ;  Northern  P.  R.  Co.  v.  Tripp, 
136  C.  C.  A.  302,  220  Fed.  286. 


Note.  —  As  to  right  of  traveler  to  rely 

on  automatic  signals  at  crossing,  see  anno- 
tation following  this  case,  post,  788. 

The  question  whether  wantonness  or  wil- 
fulness, precluding  defense  of  contributory 
negligence,  may  be  predicated  of  the  omis- 
sion of  a  duty  before  the  discovery  of  a  per- 
son in  a  position  of  peril  on  a  railroad  or 
street  railway  track,  is  discussed  in  a  note 
L.R.A.1916D. 


to  Atchison,  T.  &  S.  F.  R.  Co.  v.  Baker,  21 
L.R.A.(N.S.)  427. 

Generally,  as  to  the  care  required  of  the 
driver  of  an  automobile  at  railroad  cross- 
ings, see  notes  to  New  York  C.  &  H.  R.  R. 
Co.  V.  Maidment,  21  L.R.A.(N.S.)  794; 
Brommer  v.  Pennsvlvania  R.  Co.  29  L.R.A. 
(N.S.)  924,  and  Walters  v.  Chicago,  M.  & 
P.  S.  R.  Co.  46  L.R.A.(N.S.)  702. 
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It  h»8  been  held  errw  to  permit  proof 
of  the  rules  of  an  ouployer  intended  only 
for  the  guidance  of  employees,  upon  the 
theory  that  they  tend  to  show  what  dut} 
the  defendant  owed  to  the  public  in  the 
operation  of  its  trains,  and  hence  a  viola- 
tion of  any  of  them,  being  a  breach  of  such 
duty,  is  evidence  of  negligence. 

Fonda  v.  St.  Paul  City  R.  Co.  71  Minn. 
438,  70  Am.  St.  Rep.  341,  74  N.  W.  167; 
Louisville  R.  Co.  v.  Oaugh,  133  Ky.  467, 
118  S.  W.  276;  Alabama  G.  S.  R.  Co.  t. 
Clark,  136  Ala.  450,  34  So.  917 ;  Isackson  v. 
Duluth  Street  R.  Co.  75  Minn.  27,  77  N.  W. 
433,  5  Am.  Neg.  Rep.  178. 

The  giving  of  instructions  as  to  what 
would  constitute  wilful  and  wanton  negli- 
gence on  the  part  of  the  train  operatives 
was  error. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Baker,  79 
Kan.  183,  21  L.RjV.(N.S.)  427,  98  Pac. 
804;  Gilbert  v.  Missouri  P.  R.  Co.  91  Kan. 
711,  139  Pac.  380,  92  Kan.  697,  142  Pac. 
270. 

Messrs.  Jobn  W.  Adams  and  Georg^e 
W.  Adams,  for  appellee: 

There  is  no  testimony  showing  or  tending 
to  show  that  the  deceased  did  not  look  and 
listen  before  going  upon  the  railroad  track. 
Hence  the  presumption  would  be  that  he 
both  looked  and  listened  when  approaching 
the  crossing. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Baumgart- 
ner,  74  Kan.  148,  85  Pac.  822.  lO  Ann.  Cas. 
1094. 

One  placed  in  a  position  of  danger  by 
the  negligent  act  of  another,  requiring  im- 
mediate and  rapid  action,  without  time  to 
deliberate  as  to  the  better  course  to  pur- 
sue, is  not  held  to  the  strict  accountability 
as  one  in  more  favorable  circumstances,  as 
contributory  negligence  is  not  attributable 
to  one  for  failure  to  exercise  his  best  judg- 
ment in  such  a  case. 

Elansas  City-Leavenworth  R.  Co.  v.  Lang- 
ley,  70  Kan.  453,  78  Pac.  858;  Tousley  v. 
Pacific  Electric  R.  Co.  166  Cal.  457,  137 
Pac.  31;  Senft  v.  Western  Maryland  R.  Co. 
246  Pa.  446,  92  Atl.  553;  International  & 
G.  N.  R.  Co.  V.  Isaacs,  —  Tex.  Civ.  App.  — , 
168  S.  W.  872;  Galveston,  H.  i  S.  A.  R.  Co. 
V.  Linney,  —  Tex.  Civ.  App.  — ,  163  S.  W. 
1035 ;  International  &  G.  N.  R.  Co.  v.  Neff, 
87  Tex.  303,  28  S.  W.  283;  Mark  v.  St.  Paul 
M.  &.  M.  R.  Co.  30  Minn.  493,  16  N.  W.  367; 
Lundien  v.  Ft.  Dodge,  D.  M.  ft  S.  R.  Co. 
166  Iowa,  85,  147  N.  W.  308. 

At  the  time  of  the  accident,  the  jury 
found  that  the  electric  bell  was  not  ringing 
when  the  train  approached  the  crossing, 
and  no  other  signals  given,  so  that  deceased 
had  a  right  to  assume  that  no  train  was 
approaching  the  crossing,  and  that  he  could 
pass  in  safety. 
L.R.A.1916D. 


DusoU  V.  Chicago  G.  W.  R.  Co.  162  Iowa, 
441,  142  N.  W.  213;  Davitt  v.  Chicago 
G.  W.  R.  Co.  164  Iowa,  216,  145  N.  W. 
483,  6  K.  C.  C.  A.  420;  Grand  Rapids  &  I.  R. 
Co.  v.  Cox,  8  Ind.  App.  29,  35  N.  E.  183; 
Tobias  v.  Michigan  C.  R.  Co.  103  Mich.  330, 
61  N.  W.  514;  Cleveland  C.  0.  &  St.  L.  R.  Co. 
v.  Carey,  33  Ind.  App.  276,  71  N.  E.  244; 
Richmond  v.  Chicago  &.  W.  M.  R.  Co.  87 
Mich.  374,  49  N.  W.  623;  Hughes  v.  Kelly, 
2  Va.  Dec.  588,  30  S.  E.  387;  St.  Louis 
Southwestern  R.  Co.  v.  Matthews,  34  Tex 
Civ.  App.  302,  79  S.  W.  71;  Farrell  v.  Erie 
R.  Co.  70  C.  C.  A.  396,  138  Fed.  29;  Barrett 
V.  Delano,  187  Mo.  App.  501,  174  S.  VV.  181; 
Dolph  V.  Xew  York,  N.  H.  &  H.  R.  Co.  74 
Conn.  538,  51  Atl.  523. 

Defendant  was  guilty  of  reckless,  wanton 
negligence  which  was  sufficient  to  sustain 
the  verdict. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Baker, 
79  Kan.  183,  21  L.R.A.(N.S.)  427,  98  Pac. 
804;  McClain  v.  Chicago,  R.  I.  &  P.  R.  Co. 
89  Kan.  24,  130  Pac.  646,  Ann.  Cas.  1914C, 
699;  Memphis  ft  C.  R.  Co.  v.  Martin,  117 
Ala.  367,  23  So.  231;  Sanders  v.  Charles- 
ton ft  W.  C.  R.  Co.  93  S.  C.  543,  77  S.  E. 
289;  Easterling  v.  Atlantic  Coast  Line  R. 
Co.  91  S.  C.  546.  75  S.  E.  133;  Batson  v. 
Greenville  ft  K.  R.  Co.  95  S.  C.  206,  78  S.  E. 
885;  Cleveland  C.  C.  ft  St.  L.  R.  Co.  v. 
Starks,  —  Ind.  App.  — ,  91  N.  E.  565; 
Heidenreich  v.  Bremmer,  260  111.  439,  103 
N.  E.  275;  E^gin,  J.  ft  E.  R.  Co.  v.  Duffy, 
191  111.  489,  61  N.  E.  432;  Rowe  v.  South- 
ern R.  Co.  85  S.  C.  23,  66  S.  E.  1056;  Cen- 
tral of  Georgia  R.  Co.  v.  Partridge,  136 
Ala.  687,  34  So.  927;  Eskridge  v.  Cincin- 
nati, N.  O.  ft  T.  P.  R.  Co.  89  Ky.  367,  12 
S.  W.  580;  Lacey  v.  Louisville  N.  R.  Co. 
81  C.  C.  A.  352,  152  Fed.  134;  Louisville 
ft  N.  R.  Co.  V.  Orr,  121  Ala.  489,  26  So.  35; 
Birmingham  Southern  R.  Co.  v.  Powell,  136 
Ala.  232,  33  So.  875;  LouisvUle  ft  N.  R.  Co. 
V.  Loyd,  186  Ala.  119,  65  So.  153;  VVeatlierly 
v.  Nashville,  C.  ft  St.  L.  R.  Co.  166  Ala. 
575,  51  So.  959;  Alabama  G.  S.  R.  Co.  v. 
Russey,  190  Ala.  239,  67  So.  445;  Birming- 
ham R,  ft  Electric  Co.  v.  Pinckard^  124 
Ala.  372,  26  So.  880. 

Marshall,  J.,  delivered  the  opinion  of 
the  court: 

In  this  action  the  plaintiff  seeks  to  re- 
cover for  the  death  of  her  husband,  caused 
by  the  negligence  of  the  defendant.  Thi'^ 
defense  was  contributory  negligence  on  the 
part  of  the  deceased.  The  plaintiff  re- 
covered judgment.     The  defendant  appeals. 

John  H.  Jacobs,  the  husband  of  the 
plaintiff,  met  his  death  by  driving  his 
automobile  on  the  defendant's  tracks  in 
front  of  a  swiftly  moving  passenger  train. 
This  occurred  on  Saturday  afternoon  at  the 
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cToBsing  of  the  principal  street  in  Valley 
Center.  The  defendant  maintained  an  elec- 
tric bell  at  this  crossing.  The  jury  made 
special  findings  of  facts  as  follow: 

"(2)  For  how  long  a  distance  east  of  the 
railroad  track  at  the  crossing  in  <)ue8tion 
could  one  traveling  on  the  highway  contin- 
uously have  in  sight  a  train  stationed  a 
quarter  of  a  mile  northward  of  the  cross- 
ingT    Ans.  Twenty-eight  feet." 

"(6)  Was  the  electric  bell  at  the  cross- 
ing in  question  ringing  when  the  said  train 
approached  said  crossing?     Ans.  No. 

"(7)  Were  the  engineer  and  firemen  each 
at  his  post  of  duty  and  in  his  particular 
place  on  the  engine  as  the  train  in  question 
approached  and  passed  over  the  crossing 
in  question  ?    Ans.  Yes. 

"(8)  How  far  was  the  engine  from  the 
crossing  in  question  when  the  fireman  first 
discovered  that  the  automobile  would  prob- 
ably not  be  stopped  in  time  to  avoid  a  col- 
lision with  the  engine  t  Ans.  One  hundred 
fifty  feet. 

"(9)  How  far  was  the  automobile  from 
tile  crossing  when  the  fireman  first  dis- 
covered that  said  automobile  would  prob- 
ably not  be  stopped  before  it  got  on  the 
crossing  in  the  way  of  the  engine?  Ans. 
Fifteen  feet. 

"(10)  After  the  fireman  on  the  engine 
discovered,  if  he  did  discover,  that  the  auto- 
mobile would  probably  go  upon  the  crossing 
in  the  way  of  the  engine,  what  eould  have 
been  done  by  him  or  the  engineer  that  was 
not  done  to  prevent  the  collision  in  ques- 
tion?    Ans.  Nothing. 

"(11)  How  far  was  the  automobile  in 
question  from  the  crossing  when  the  fire- 
man first  saw  it  approaching  the  crossing? 
Ans.  Fifty  feet. 

"(12)  What  particular  place  on  the  pilot 
or  engine  first  came  in  contact  with  the 
automobile?  Ans.  Side  of  pilot  back  3  feet 
from  the  point. 

"(13)  How  far  from  the  crossing  did  the 
engineer  make  his  service  application  of 
air  as  the  train  approached  Valley  Center, 
if  same  was  made  at  all?  Ans.  One-quarter 
mile. 

"(14)  What,  if  anything,  would  have 
prevented  said  Jacobs  from  seeing  or  hear- 
ing the  approaching  train  in  time  to  have 
avoided  the  collision  if  he  had  taken  the 
pidns  to  look  and  listen  for  same  when  he 
was  about  25  feet  from  the  crossing?  Ans. 
Nothing. 

"(15)  If  you  find  that  the  engineer  cut 
off  steam  before  he  came  to  the  crossing, 
state  how  far  from  said  crossing  he  made 
such  cut-off?     Ans.  One-quarter  mile. 

"(16)  If  you  find  that  the  negligence  of 
those  in  charge  of  the  engine  caused  the 
injury  and  death  in  question,  state  in  what 
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such  n^ligence  consisted?     Ans.  Excessive 
speed. 

"(17)  What  was  the  usual  rate  of  speed 
at  which  this  mail  train  in  question  usually 
passed  over  the  crossing  in  question  at  Val- 
ley Center  prior  to  the  date  of  the  collision 
in  question  ?  Ans.  Thirty-five  miles. 

"(18)  Was  the  said  Jacobs  guilty  of  neg- 
ligence on  his  own  part  which  contributed 
to  his  injury  and  death  at  the  time  and 
place  in  question?     Ans.  No. 

"(19)  Did  the  engineer  and  firemen  as 
they  approached  the  crossing  in  question, 
suppose  that  the  electric  bell  at  the  cross- 
ing would  ring  automatically  as  the  engine 
approached  the  said  crossing?     Ans.  Yes." 

"(21)  Give  speed  of  train  at  time  of  col- 
lision in  question.     Ans.  Forty-five  miles." 

"(24)  At  what  rate  of  speed  was  the 
automobile  running  when  20  feet  from  the 
crossing?    Ans.  Ten  miles. 

"(26)  Name  the  different  signals  given 
of  the  approach  to  the  crossing  in  question 
by  the  train  in  question.     Ans.  None." 

1.  The  fourteenth  finding  establishes  that 
the  deceased  did  not  look  nor  listen  for  the 
approach  of  a  train  before  driving  on  the 
track.  Beech  v.  Missouri,  K.  &  T.  R.  Co. 
85  Kan.  90,  116  Pac.  213;  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  V.  Coffman,  30  Ind.  App. 
462,  64  N.  E.  235,  66  N.  E.  179;  Tobias  v. 
Michigan  C.  R.  Co.  103  Mich.  330,  61  N.  W. 
518. 

The  vital  question  in  this  case  is:  Did 
the  failure  of  the  electric  bell  to  ring  re- 
lieve the  deceased  of  the  obligation  to  look 
and  listen  before  attempting  to  cross  the 
track?  The  plaintiff  seeks  to  have  the  rule 
in  McClain  v.  Chicago,  R.  I.  &  F.  R.  Co. 
89  Kan.  24,  130  Fac.  646,  Ann.  Cas.  1914C, 
690,  applied  in  this  case.  There  this  court 
said:  "Ordinarily,  if  a  traveler  proceeds 
across  a  railroad  track  without  taking  the 
precaution  to  ascertain  if  there  is  a  train 
in  dangerous  proximity  he  does  so  at  his 
peril.  The  application  of  this  rule  is  modi- 
fied to  some  extent  by  the  circumstance 
that  gates  have  been  erected  and  watchmen 
employed  at  crossings.  In  such  case  a 
traveler  is  not  required  to  exercise  the  same 
vigilance  when  he  approaches  a  track  as 
he  would  at  crossings  not  so  guarded."  89 
Kan.  30. 

Human  intelligence  guarded  the  crossing 
and  operated  the  gate  in  that  case.  In  the 
present  case  an  electrical,  mechanical  device 
was  intended  to  give  warning  of  approach- 
ing trains.  Sometimes  this  bell  would  not 
ring  when  trains  were  passing,  and  at  other 
times  it  rang  when  no  train  was  in  sight. 
An  electric  bell,  which  at  most  can  be  noth- 
ing but  a  warning  of  an  approaching  train 
to  those  who  listen,  cannot  be  classed  with 
a  gate  thrown  across  a   street  to  prevent 
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passing  over  railroad  tracks;  neither  can  it 
be  classed  with  a  flagman  who  stands  in 
the  street  and  stops  those  who  desire  to 
cross  when  there  is  danger.  It  is  more 
nearly  analogous  to  the  locomotive  bell  and 
whistle.  Failure  to  ring  the  engine  bell 
or  sound  the  whistle  does  not  relieve  a 
traveler  from  the  duty  to  look  and  listen 
before  attempting  to  cross  a  railroad  track. 
If  the  plaintiff's  contention  in  this  respect 
is  correct,  a  railroad  increases  its  respon- 
sibility and  liability  by  putting  in  electric 
bells  at  highway  and  street  crossings.  The 
object  in  putting  in  electric  bells  is  to 
promote  public  safety,  not  to  increase  rail- 
road liability.  Silence  of  auch  a  bell  is  not 
an  invitation  to  cross  railroad  tracks  with- 
out taking   the   ordinary   precautions. 

In  McSweeney  v.  Erie  R.  Co.  93  App.  Div. 
496,  499,  87  N.  Y.  Supp.  886,  838,  an  action 
for  damages  for  injuries  sustained  at  a 
crossing  where  there  was  an  electric  bell, 
the  court  said:  "The  esercise  of  due  care 
required  the  deceased,  under  the  circum- 
stances, to  look  and  listen  for  an  approach- 
ing train,  and  the  mere  fact  that  the 
stationary  signal  bell  was  not  ringing  did 
not  relieve  him  of  the  importation  of  neg- 
ligence if  he  failed  to  exercise  this  degree 
of  care." 

In  that  case  judgment  for  the  railroad 
was  rendered  at  the  close  of  the  plaintiff's 
evidence.  To  the  same  effect  is  Cleveland, 
C.  C.  ft  St.  L.  R.  Co.  V.  Heine,  28  Ind. 
App.  163,  62  N.  E.  455;  Cleveland,  C.  C.  * 
St.  L.  R.  Co.  v.  Coffman,  30  Ind.  App.  462, 
64  N.  E.  235,  66  N.  E.  179,  supports  thU 
position,  although  a  new  trial  was  ordered. 
But  a  new  trial  was  requested  by  the  de- 
fendant, not  judgment  on  the  findings.  The 
plaintiff  cites  Tobias  v.  Michigan  C.  R.  Co. 
103  Mich.  330,  61  N.  W.  518,  to  support  his 
contention  that  it  was  the  province  of  the 
jury  to  determine  whether  or  not  the  de- 
ceased was  guilty  of  contributory  negligence 
in  attempting  to  cross  the  railroad  track 
without  looking  or  listening  when  the  elec- 
tric bell  was  not  ringing.  The  supreme  court 
of  Michigan  there  said  that  Uie  question 
of  contributory  negligence  should  have  been 
given  to  the  jury,  and  reversed  a  judgment 
for  the  defendant  because  it  was  not  given. 
A  dissenting  opinion  in  that  case  argues 
that  the  court  should  have  directed  a  ver- 
dict for  the  defendant.  Wabash  R.  Co.  v. 
McNown,  53  Ind.  App.  116,  99  N.  E.  129, 
100  N.  E.  383,  supports  the 'majority  opin- 
ion in  the  Tobias  Case,  supra.  We  think 
the  better  rule  is  that  the  failure  of  an 
electric  bell  to  ring  does  not  relieve  one 
about  to  cross  a  railroad  track  of  the 
imperative  duty  to  look  and  listen  before 
crossing;  if  he  fails  to  do  so,  he  is  guilty 
of  such  contributory  negligence  as  will 
L.R.A.1916D. 


prevent  his  recovery  for  any  injuries  sus- 
tained, and  there  is  nothing  to  submit  to 
the  jury. 

It  has  been  held  that  it  is  the  positive 
duty  of  the  driver  of  an  automobile  to  stop, 
look  and  listen  before  crossing  railroad 
tracks.  Atlantic  Coast  Line  R.  Go.  v.  Weir, 
63  FU.  69,  41  L.R.A.(N.S.)  307,  58  So. 
641,  Ann.  Cas.  1914A,  126;  Earle  v.  Phila- 
delphia &  R.  R.  Co.  248  Pa.  193,  93  Atl. 
1001;  Craig  V.  Pennsylvania  R.  Co.  243f  Pa. 
456,  90  Atl.  186;  Brommer  v.  Pennsyl- 
vania R.  Co.  29  L.R.A.(N.S.)  924,  103 
C.  C.  A.  136,  179  Fed.  677;  New  York  C. 
&  H.  R.  R.  Co.  T.  Maidment,  21  L.RA. 
(N.S.)  794,  98  C.  C.  A.  413,  168  Fed.  21; 
Bason  v.  Alabama  O.  S.  R.  Co.  179  Ala.  299, 
60  So.  922;  2  R.  C.  L.  1206. 

On  the  other  hand,  it  has  beoi  held  that 
the  driver  of  an  automobile  is  not  under  all 
eircumstonees,  as  a  matter  of  law,  required 
to  stop  before  crossing  a  railroad  track. 
Dickinson  v.  Erie  R.  Co.  81  N.  J.  L.  464, 
37  L.R.A.(N.S.)  160,  81  Atl.  104;  Pcndfvy 
T.  Great  Northern  R.  Co.  17  N.  D.  433, 
117  N.  W.  631;  Hull  v.  Seattle,  R.  *  S. 
R.  Co.  60  Wash.  162,  110  Fac  804;  2 
R.  C.  L.  1206. 

This  state  follows  the  rule  last  stated. 
Denton  v.  Missouri,  K.  &  T.  R.  Oo.  90 
Kan.  61,  66,  47  LJl.A.(N.S.)  820,  138  Pac. 
658,  Ann.  Cas.  1915B,  639.  See  also  Atchi- 
son, T.  ft  S.  F.  R.  Co.  V.  Hague,  54  Kan. 
284,  45  Am.  St.  Rep,  278,  38  Pac.  257; 
Chicago,  R.  I.  ft  P.  R.  Co.  v.  Williams,  56 
Kan.  333,  43  Pac.  246,  11  Am.  Neg.  Caa. 
545;  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Hinds,  56 
Kan.  768,  762,  44  Pac.  993;  Atchison,  T.  ft; 
S.  F.  R.  Co.  V.  Powers,  58  Kan.  544,  550,  50 
Pac.  452;  Atchison,  T.  ft  S.  F.  R.  Co.  v. 
Holland,  60  Kan  209,  216,  56  Pac.  6; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Willcy,  60 
Kan.  819,  822,  58  Pac.  472,  6  Am.  Neg.  Rep. 
515;  Johnson  v.  Chicago,  R.  I.  ft  P.  R.  Co. 
80  Kan.  456,  461,  103  Pac.  00.  More  than 
a  dozen  times  this  court  has  said  that  a 
traveler  must  look  and  listen  for  approach- 
ing trains  before  attempting  to  cross  rail- 
road tracks,  and  that  if  he  fails  to  do  so, 
and  is  injured  in  consequence  thereof,  dam- 
ages cannot  be  recovered  for  such  injury. 
Leavenworth  L.  ft  O.  R.  Co.  v.  Rice,  10  Kan. 
426;  Union  P.  R.  Co.  v.  Adams,  33  Kan. 
427,  6  Pac.  629;  Clark  v.  Missouri  P.  R.  Co. 
35  Kan.  350,  365,  11  Pac.  134;  Atchison, 
T.  ft  S.  F.  R.  Co.  V.  Townsend,  39  Kan.  115. 
119,  17  Pac.  804;  Atchison,  T.  ft  S.  F.  R.  Co. 
V.  Priest,  60  Kan.  16,  22,  31  Pac.  674; 
Roach  V.  St.  Joseph  ft  I.  R.  Co.  56  Kan. 
654,  658,  41  Pac.  964;  Atchison,  T.  ft  8.  F. 
R.  Co.  V.  Willey,  60  Kan.  819,  58  Pac.  472, 
6  Am.  Neg.  Rep.  516;  Bums  v.  Metropoli- 
tan Street  R.  Co.  66  Kan.  188,  191,  71  Pae. 
244;  Metropolitan  Street  R.  Co.  v.  Ryan,  69 
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Kan.  538,  540,  77  Pac.  267;  Hoopes  v. 
Atchison,  T.  &  S.  P.  R.  Co.  72  Kan.  422, 
«3  Pac.  987 ;  Union  P.  R.  Co.  v.  Kntsminger, 
76  Kan.  740,  749,  92  Pac.  1095;  Chicago, 
E.  I.  &  P.  R.  Co.  V.  Wheeler,  80  Kan.  187, 
191,  101  Pac.  1001 ;  Beech  v.  Miairowi,  K.  ft 
T.  R.  Co.  85  Kan.  90,  116  Pac.  213;  Adams 
V.  Atchison  T.  ft  S.  F.  R.  Co.  93  Kan.  475, 
144  Pac.  999;  Butts  v.  Atchison,  T.  ft  &  F. 
R.  Co.  94  Kan.  328,  146  Pac.  1142. 

The  driver  of  an  automobile  is  under  the 
same  or  a  more  imperative  duty  to  look  and 
listen  before  crossing  railroad  tracks.  Gage 
V.  Atchison,  T.  ft  8.  F.  R.  Co.  01  Kan.  253, 
137  Pac.  938,  Ann.  Ca«.  1916B,  410;  North- 
ern P.  R.  Co.  V.  Tripp,  136  C.  C.  A.  802, 
'  220  Fed.  286;  Horandt  t.  Central  R.  Co. 
78  N.  J.  L.  190,  78  Atl.  93;  Elder  v.  Pitts- 
burgh, C.  C.  ft  St.  L.  R.  Co.  186  III.  App. 
199;  Glick  T.  Cumberland  ft  W.  Electrie 
R.  Co.  124  Md.  308,  92  Atl.  778;  Ft.  Wayne 
ft  N.  I.  Traction  Co.  v.  Schoeff,  66  Ind.  App. 
540,  105  N.  E.  924;  AUiaon  t.  Chicago, 
M.  ft  St.  P.  R.  Co.  83  Wa49h.  591,  145  Pac. 
608.  The  rule  requiring  one  about  to  cross 
a  railroad  track  to  look  and  listen  applies 
in  a  city  as  well  as  in  the  country.  Bums 
V.  Metropolitan  Street  R.  Co.  66  Kan.  191, 
71  Pac.  244;  Metropolitan  Street  R.  Co.  v. 
Ryan,  69  Kan.  538.  640,  77  Pac.  267 ;  North- 
ern P.  R.  Co.  V.  Tripp,  220  Fed.  286,  136 
C.  C.  A.  302;  Horandt  v.  Central  R.  Co.  78 
N.  J.  L.  190,  73  Atl.  93;  Elder  y.  Pittsburg 
C.  C.  ft  St.  L.  R.  Co.  186  111.  App.  199; 
Allison  V.  Chicago,  M.  ft  St.  P.  R.  Co.  83 
Wash.  591,  145  Pac.  608.  The  deceased 
was  guilty  of  contributory  negligence,  such 
as  will  prevent  the  plaintiff's  recovery  in 
this  action,  unless  those  in  charge  of  the 
engine  -were  guilty  of  wantonness. 

2.  The  plaintiff  contends  that  the  de- 
ceased lost  his  life  through  the  wanton 
conduct  of  those  in  charge  of  the  engine. 
This  contention  is  l»fled  on  the  failure  of 
the  enginemen  to  ring  the  bell  and  sound 
the  whistle,  and  on  the  high  rate  of  speed 
at  which  the  train  was  run  through  Valley 
Center.  Against  this  the  jury  found  that 
the  serrice  application  of  air  was  applied 
and  the  steam  cut  ofC  one-quarter  of  a  mile 
before  reaching  the  crossing,  and  that  the 
enginemen  supposed  the  electric  bell  at  the 
crossing  was  ringing.  Although  contribu- 
tory negligence  on  the  part  of  the  deceased 
will  excuse  the  defendant  for  its  negligence, 
yet  wantonness  on  the  part  of  the  defend- 
ant will  avoid  the  deceased's  contributory 
negligence  and  render  the  defendant  liable. 
Kansas  C.  R.  Co.  v.  Fitzsimmons,  22  Kan. 
686,  31  Am.  Rep.  203;  Union  P.  R.  Co.  v. 
Adams,  33  Kan.  427,  429,  6  Pac.  529;  Kan- 
sas City,  Ft.  S.  ft  G.  R.  Co.  v.  Kelly, 
36  Kan.  655,  59  Am.  Rep.  596,  14  Pac.  172, 
3  Am.  Neg.  Cas.  437;  Union  P.  R.  Co.  v. 
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Dunden,  37  Kan.  1,  14  Pac.  601;  Kansas 
P.  R.  Co.  V.  Whipple,  39  Kan.  631,  540,  18 
Pac.  730;  Tennis  v.  Interstate  Consol. 
Rapid  Transit  R.  Co.  46  Kan.  603,  25  Pac. 
876;  Atchison,  T.  ft  S.  F.  R.  Co.  v.  Todd, 
54  Kan.  561,  559,  38  Pac.  804;  Missouri  P. 
R.  Co.  V.  Cooper,  57  Kan.  185,  190,  45  Pac. 
587;  Curamings  v.  Wichita  R.  ft  light  Co. 
68  Kan.  218,  220,  74  Pao.  1104,  1  Ann.  Cas. 
708,  15  Am.  Neg.  Rep.  548;  Tempfer  v. 
Joplin  ft  P.  R.  Co.  89  Kan.  374,  379,  131 
Pac.  592. 

Negligence  is  not  presumed.  It  must  be 
proved.  Missouri  P.  R.  Co.  v.  Haley,  26  Kan. 
35;  Jackson  v.  Kansas  City,  L.  ft  8.  K.  R. 
Co.  31  Kan.  761,  3  Pac.  501;  Atchison,  T. 
ft  8.  F.  R.  Co.  V.  Tindall,  57  Kan.  719,  48 
Pac.  12,  2  Am.  Neg.  Rep.  141;  Byland  v. 
E.  I.  du  Pont  de  Nemours  Powder  Co.  93 
Kan.  288,  294,  L.R.A.1915F,  1000,  144 
Pac.  251;  Willis  v.  Skinner,  94  Kan.  621, 
624,  147  Pac.  60;  Union  P.  R.  Co.  v.  Ma- 
haffy,  4  Kan.  App.  88,  46  Pac.  187.  Wanton- 
ness, like  negligence,  is  not  presumed,  but 
must  be  proved.  Chicago,  R.  I.  ft  P.  R.  Co. 
V.  Lacy,  78  Kan.  622,  626,  97  Pac.  1025. 
This  court  has  often  said  that  whether 
negligence  in  a  particular  case  is  shown 
is  ordinarily  a  question  for  the  jury,  but 
when  the  facts  are  undisputed  or  are  defin- 
itely found  by  the  jury,  and  only  one  con- 
clusion can  be  drawn  therefrom,  it  becomes 
a  question  of  law  for  the  court.  Kansas 
P.  R.  Co.  V.  Butts,  7  Kan.  308;  Wade  v.  Elec- 
tric Co.  94  Kan.  462,  469,  147  Pac.  63,  and 
numerous  cases  intervening.  The  same  rule 
applies  when  wantonness  is  the  issue. 
Campbell  v.  Kansas  City,  Ft.  S.  ft  M.  R. 
Co.  65  Kan.  636,  543,  40  Pac.  997;  Missouri 
P.  R.  Co.  V.  Cooper,  57  Kan.  185,  191.  45 
Pac.  687;  Chicago,  R.  I.  ft  P.  R,  Co.  v. 
Lacy,  supra;  Gilbert  v.  Missouri  P.  R.  Co. 
81  Kan.  711,  139  Pac.  38a 

This  court  has  reversed  judgment  in  sev- 
eral cases  because  there  was  not  sufficient 
evidence  to  justify  the  finding  of  the  jury 
that  the  injury  was  caused  by  wantonness. 
Centetl  Branch  Union  P.  R.  Co.  v.  Henigh, 
23  Kan.  347,  359,  33  Am.  Rep.  167 ;  Kansas 
P.  R.  Co.  V.  Whipple,  39  Kan.  531,  18  Pac. 
730;  Kansas  City,  Ft.  S.  ft  G.  R.  Co.  v. 
Kier,  41  Kan.  671,  21  Pac.  774;  Missouri 
P.  R.  Co.  V.  Cooper,  57  Kan.  186,  101,  45 
Pac.  587 ;  Chicago,  R.  I.  ft  P.  R.  Co.  v.  Lacy, 
78  Kan.  622,  626,  97  Pac.  1026;  Gilbert  v. 
Missouri  P.  R.  Co.  91  Kan.  711.  139  Pac. 
380;  McCuUough  v.  Missouri  P.  R.  Co.  94 
Kan.  349,  146  Pac.  1005.  This  court  has 
sustained  a  judgment  where  the  trial  court 
denied  relief  to  the  plaintiff  for  the  reason 
that  the  evidence  was  not  sufficient  to  es- 
tablish wantonness.  Campbell  v.  Kansas 
City,  Ft.  8.  ft  M.  R.  Co.  66  Kan.  536,  543, 
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40  Pac.  997.  In  Chicago,  R.  I.  &  P.  R.  Co. 
V.  Lacy,  78  Kan.  622,  97  Pac.  1025,  this 
court  8aid: 

"To  constitute  wilful  negligence  there 
must  be  a  design,  purpose,  or  intent  to  do 
wrong  or  to  cause  the  injury."  78  Kan. 
429. 

"Reckless  disregard  of  security,  wanton- 
ness or  other  equivalent  of  bad  faith,  and 
the  wilful  or  malicious  disposition  to  in- 
jure all  involved  something  else  than  neg- 
ligence." Missouri  P.  Co.  v.  Walters,  78 
Kan.  39,  41,  96  Pac.  347. 

"The  conduct  of  the  employees  in  charge 
of  an  engine  in  failing  to  take  measures 
for  the  protection  of  a  person  upon  the 
track  can  be  characterized  as  wanton,  'in  the 
sense  in  which  that  word  is  used  in  this 
connection,  only  when  they  actually  know 
of  his  presence,  or  when  the  situation  is 
substantially  the  same  as  though  they  had 
such  knowledge, — when  such  knowledge 
may  fairly  be  imputed  to  them.  It  is  not 
enough  for  that  purpose  that  the  exercise 
of  ordinary  diligence  would  have  advised 
them  of  the  fact,  for  their  omission  of  duty 
in  that  regard  amounts  only  to  negligence. 
Xor  is  it  enough  that  they  know  someone 
might  be  in  the  place  of  danger;  the  prob- 
ability must  be  so  great — its  obviousness 
to  the  employees  so  insistent — that  they 
must  be  deemed  to  realize  the  likelihood 
that  a  catastrophe  is  imminent  and  yet  to 
omit  reasonable  effort  to  prevent  it  be- 
cause indifferent  to  the  consequences." 
Atchison,  T.  i  S.  F.  R.  Co.  v.  Baker,  79 
Kan.  183,  187,  21  L..R.A.(N.S.)  427,  98 
Pac.  804,  806. 

In  Union  P.  R.  Co.  t.  Mitchell,  66  Kan. 
324,  43  Pac.  244,  this  court  approved  an  in- 
struction which  defined  reckless  conduct  as 
an  indifference  to  the  rights  of  others,  an 


indifference  whether  wrong  is  done  or  not, 
and  which  told  the  jury  that  the  defendant 
could  be  held  liable  only  for  injuries  in- 
flicted which  were  wilful,  wanton,  or  mali- 
cious, or  which  were  so  grossly  n^ligent 
as  to  amount  to  wantonness.  Many  of  our 
courts  hold  that  wantonness  precluding  a 
defense  of  contributory  negligence  cannot 
be  predicated  on  the  omission  of  a  duty 
before  the  discovery  of  a  person  in  a  po- 
sition of  peril  on  a  railroad  track.  Note, 
in  21  L.R.A.(N.S.)   427-442. 

Why  did  the  enginemen  make  the  service 
application  of  airT  Why  did  they  cut  off 
the  steam  when  a  quarter  of  a  mile  away 
from  the  crossing?  What  effect  shall  b« 
given  to  their  supposition  that  the  electric 
bell  was  ringing!  The  only  answer  to  these 
questions  is  that  they  did  consider  the  pos- 
sibility of  persons  attempting  to  cross  the 
railroad  track,  and  had  regard  for  their 
safety. 

Taking  into  consideration  the  facts  found 
by  the  jury  in  this  case — the  failure  of  the 
enginemen  to  ring  the  bell  and  sound  the 
whistle,  the  rate  of  speed  at  which  they 
were  accustomed  to  go  through  Valley  Cen- 
ter, the  rate  at  which  they  went  through 
on  the  day  of  the  accident,  the  application 
of  the  air,  the  cutting  off  of  steam,  the  sup- 
position that  the  electric  bell  was  ringing, 
and  the  conditions  existing  at  the  crossing, 
— we  are  compelled  to  say  as  a  matter  of 
law  that  the  enginemen  were  not  guilty  of 
wantonness.  Gilbert  v.  Missouri  P.  R.  Co. 
91  Kan.  711,  139  Pac.  380,  supporU  thia 
conclusion. 

The  judgment  is  reversed,  with  direction 
to  the  trial  court  to  enter  judgment  for  th« 
defendant. 

Petition  for  rehearing  denied. 


Annotation — Right  of  traveler  to  rely  on  automatic  signab  at  crossing. 


For  a  discussion  of  the  general  qaes- 
tion  of  the  duty  of  a  traveler  approach- 
ing railway  crossings  as  to  the  place  ;and 
direction  of  observation,  see  note  to 
Wallenburg  v.  Missouri  P.  B.  Co.  37 
L.R.A.(N.S.)   135. 

As  to  the  conduct  of  a  flagman,  or  ab- 
sence from  his  post,  as  affecting  liabil- 
ity for  injury  at  a  crossing,  see  note  to 
Roby  V.  Kansas  City  Southern  R.  Co. 
41  L.R.A.(N.S.)  355. 

For  the  duty  of  one  crossing  a  rail- 
road track  as  affected  by  the  flagman's 
signal  to  proceed,  see  Union  P.  R.  Co. 
V.  Rosewater,  15  L.R.A.(N.S.)  803. 

For  the  effect  of  the  failure  of  a  rail- 
road company  to  give  the  customary  sig- 
nals at  a  highway  crossing,  upon  the 
duty  of  a  traveler  to  look  and  listen,  see 
L.R.A.1916D. 


Cooper  V.  North  Carolina  B.  Co.  3  L.R.A. 
(N.S.)  391,  and  note. 

As  to  the  duty  of  a  traveler  going 
upon  a  railroad  crossing  when  the  gates 
are  open,  see  Koeh  v.  Southern  Cali- 
fornia R.  Co.  4  LJl.A.(N.S.)  521,  and 
note. 

It  is  difficult  to  deduce  from  the 
cases  any  definite  rule  as  to  the  extent 
to  whieb  a  traveler  on  a  highway  may 
rely  upon  automatic  safety  devices 
placed  at  railroad  crossings  for  his  pro- 
tection. The  cases  seem  to  agree  that 
the  presence  of  such  devices  at  a  cross- 
ing may  properly  be  regarded  as  hav- 
ing some  effect  upon  the  care  required 
of  a  highway  traveler,  but  some  of  the 
cases,  while  apparently  recognizing  this 
principle,   require  such  additional  pre- 
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«Autiona  upon  the  part  of  the  traveler, 
-when  considering  a  eonerete  example, 
that  there  seems  to  be  no  practical  dif- 
ference between  the  eare  required  when 
an  automatic  device  is  present  and  that 
required  when  no  such  device  is  main- 
tained. 

About  all  that  may  be  said  is  that  a 
traveler  approaching  a  crossing  at  which 
he  knows  an  automatic  signal  is  main- 
tained, while  entitled  to  plaee  some  re- 
liance upon  the  indication  of  safety 
which  silence  of  the  signal  implies,  is 
nevertheless  bound  to  use  such  care  in 
addition  as  an  ordinarily  prudent  man 
would  use  under  such  circumstances. 

Although  a  railroad  company  is  under 
no  original  obligation  to  place  a  signal 
bell  or  gong  at  a  particular  crossing, 
yet,  if  it  has  done  so  and  has  main- 
tained the  same  for  a  long  time,  travel- 
«rs  approaching  the  crossing  have  a 
right  to  presume,  if  the  bell  or  gong  ia 
not  ringing,  that  they  may  pass  over  the 
crossing  safely  if,  in  the  exercise  of  due 
«are  and  caution,  nothing  appears  to  the 
contrary,  but  the  failure  of  the  com- 
pany to  ring  the  signal  bell  at  the  cross- 
ing, or  to  give  other  due  and  proper 
warning  of  the  approach  of  a  train, 
would  not  excuse  a  traveler  approaching 
the  crossing  from  the  exercise  of  rea- 
sonable care  and  caution,  such  as  an 
ordinarily  prudent  and  careful  man 
would  exercise  under  similar  circum- 
stances, the  presumption  being  in  the 
case  of  a  deceased  traveler  that  he  was 
in  the  exercise  of  reasonable  care  and 
caution  unless  the  evidence  rebuts  that 
presumption.  Welch  v.  Baltimore  &  O. 
R.  Co.  (1908)  7  Penn.  (DeL)  140,  76 
Atl.  50. 

Although  there  was  no  legal  obliga- 
tion requiring  a  railroad  to  maintain  an 
automatic  electric  bell  at  a  crossing, 
where  it  did  in  fact  maintain  such  a  bell 
it  was  proper  to  show  that  it  did  not 
work,  on  both  the  question  of  defend- 
ant's negligence  and  of  plaintiff's  free- 
dom from  blame.  Henn  v.  Long  Island 
B.  Co.  (1900)  51  App.  Div.  292,  65  N,  Y. 
Supp.  21 ;  motion  for  leave  to  appeal  de- 
nied (1900)  52  App.  Div.  625,  65  N.  T. 
Supp.  1135. 

Though  a  railroad  company  is  not  re- 
quired to  keep  or  maintain  an  electric 
bell  at  a  crossing,  yet  when  it  voluntar- 
ily keeps  and  maintains  such  a  bell  the 
traveling  public  have  a  right  to  rely 
upon  it  to  the  extent  of  presuming  that 
it  will  correctly  indicate  the  danger,  or 
serve  the  warning  which  it  was  intended 
that  it  should  give.  Wabash  B.  Co.  v. 
L.R.A.1916D. 


McNown  (1912)  53  Ind.  App.  116,  99 
N.  E.  126,  100  N.  E.  383. 

In  Cleveland,  C.  C.  &  St.  L.  E.  Co.  v. 
Heine  (1902)  28  Ind.  App.  163,  62  N.  E. 
455,  the  court  reversed  a  general  verdict 
in  favor  of  decedent's  administrator 
with  instructions  to  sustain  the  railroad 
company's  motion  for  judgment  on  an- 
swers to  interrogatories  which  were  to 
the  effect  that  deceased,  after  crossing 
the  most  southerly  track,  looked  and 
listened  for  an  approaching  locomotive, 
but  did  not  again  look  before  going  upon 
the  track  upon  which  he  was  struck,  be- 
cause of  his  reliance  upon  the  failure  of 
the  signal  bells  to  ring,  the  court  say- 
ing: "Although  the  signal  bells  were 
maintained  for  the  purpose  of  warning 
travelers,  which  fact  decedent  knew,  and 
although  decedent  had  the  right  to  pre- 
sume that  no  train  or  locomotive  was  ap- 
proaching, because  the  signal  bells  were 
not  ringing,  yet  this  did  not  excuse  him 
from  the  use  of  his  senses  of  sight  and 
hearing  to  ascertain  for  himself  whether 
a  train  or  locomotive  was,  in  fact,  ap- 
proaching. The  failure  to  give  the  sig- 
nals raised  the  presumption  of  safety, 
but  such  failure  was  no  more  than  a  cir- 
cumstance which  could  properly  be  taken 
into  consideration  in  determining  the 
ultimate  question  of  whether  he  did  ex- 
ercise the  degree  of  care  required  or  not. 
And,  in  determining  whether  he  did  ex- 
ercise such  care,  his  conduct  at  the  time 
is  to  be  judged  in  the  light  of  such  pre- 
sumption. ...  So  that,  although 
there  was  a  failure  to  give  the  signals, 
he  was  still  required  to  look  for  an  ap- 
proaching locomotive  if  by  looking  he 
could  have  seen  it,  and  he  was  required 
to  listen  for  an  approaching  locomotive 
if  by  listening  he  could  have  heard  it, 
and  his  failure  to  do  so  was  negligence. 
And  when  the  jury  say  that  after  he 
had  passed  the  obstruction  up>on  the 
most  southerly  track,  and  before  he 
went  upon  the  track  upon  which  he  was 
struck,  he  could  have  looked  to  the  west- 
ward and  have  seen  the  locomotive  ap- 
proaching in  time  to  have  avoided  the 
collision,  had  he  not  depended  on  the 
warning  bells,  they  are  not  excusing  the 
omission  of  the  duty  resting  upon  dece- 
dent to  look  for  a  train  or  locomotive 
before  going  upon  the  track.  The  duty 
to  look  still  rested  upon  him,  notwith- 
standing the  signals  were  not  given,  and 
if  he  had  looked  he  could  have  seen  the 
locomotive  in  time  to  have  avoided  the 
collision." 

In  HeadW  v.  Denver  &  B.  G.  B.  Co. 
(1915)  —  Oolo.  — ,  154  Pac.  731,  it  is 
held  that  the  fact  that  an  automatic  bell 
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was  out  of  order  and  failed  to  ring  in  no 
wise  relieved  a  person  about  to  cross  the 
traek  from  taking  ordinary  precaution 
for  his  own  safety,  the  court  saying: 
"While  there  are  cases  which  hold  that 
a  silent  signal  bell  or  an  open  gate  may 
operate  to  excuse  a  traveler  from  look- 
ing and  listening  for  an  approaching 
train,  and  the  question  should  be  sub- 
mitted to  a  jury  under  proper  instruc- 
tions, the  weight  of  authority  and  best 
reasoned  cases  are  to  the  contrary.  It 
is  a  matter  of  common  knowledge  that 
electric  bells  or  even  gates  are  liable  to 
be  out  of  order,  and  common  prudence 
would  not  permit  one  to  rely  solely 
thereon." 

Where  the  evidence  indicates  that  the 
occupants  of  a  buggy  drove  on  a  cross- 
ing confident  of  their  safety  because  of 
the  silence  of  a  stationary  signal  bell, 
when  a  momentary  halt  within  23  feet 
of  the  track,  or  a  glance  when  the  bu^y 
reached  that  spot  in  the  direction  from 
which  the  train  was  approaching,  would 
have  avoided  the  accident,  they  were 
without  the  observance  of  that  care 
which  the  law  imposed  upon  them  not- 
withstanding the  omission  of  the  signal. 
McSweeney  v.  Erie  R.  Co.  (1904)  93 
App.  Div.  496,  87  N.  Y.  Supp.  836. 

In  Cleveland,  C.  C.  &  St.  L.  E.  Co.  v. 
Sivey  (1905)  27  Ohio.  C.  C.  248,  where 
there  was  some  evidence  that  the  auto- 
matic bell  at  the  crossing  was  not  ring- 
ing, the  court  said:  "Even  upon  the 
theory  of  plaintiff ' below  that  it  is. the 
duty  of  the  railway  company  to  keep 
the  gong  in  order,  nevertheless  the  trav- 
eler may,  in  view  of  other  noises,  be 
bound  in  the  exercise  of  ordinary  care, 
to  stop  and  listen  for  the  ringing  of  the 
gong." 

In  Conkling  v.  Erie  R.  Co.  (1899)  63 
N.  J.  L.  338,  43  Atl.  666,  it  is  held  that 
the  fact  that  an  electric  gong  at  a  cross- 
ing was  out  of  order  and  did  not  ring 
as  usual  did  not  justify  in  any  degree 
the  neglect  of  the  plaintiff  to  exercise 
caution  in  approaching  the  crossing. 

But  in  New  Jersey,  a  statute  passed 
subsequently  to  the  above  case,  P.  L. 
1909,  p.  137,  provides  that  where  a  device 
has  been  provided  at  a  crossing  for  the 
safety  of  travelers,  and  such  a  device  is 
out  of  order  or  is  not  operating,  the 
company  shall  post  a  notice  to  that  ef- 
fect, and  that  when  no  notice  is  posted, 
"no  plaintiff  shall  be  barred  of  the  action 
because  of  the  failure  of  the  person  in- 
jured or  killed  to  stop,  look,  and  listen 
before  passing  over  said  crossing,"  and 
under  this  statute  where  an  automatic 
electric  bell  was  not  ringing  when  the 
L.R.A.1916D. 


locomotive  that  killed  deceased  waa  ap- 
proaching, and  there  was  no  notice  post- 
ed at  the  crossing  that  the  bell  was  out 
of  order,  such  a  condition  absolved  the 
intestate  from  stopping,  looking,  and 
listening.  Fernetti  v.  West  Jersey  &  S. 
R.  Co.  (1915)  87  N.  J.  L.  268,  93  Atl. 
576. 

Evidence  that  the  railroad  company 
maintained  an  automatic  bell  at  a  rail- 
road crossing,  and  that  it  was  not  ring- 
ing at  the  time  of  the  accident,  is  ad- 
missible to  throw  some  light  on  the  plain- 
tiff's contributory  negligence  as  well  as. 
upon  the  defendant's  negligence.  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  v.  Coffman 
(1902)  30  Ind.  App.  462,  64  K  E.  233, 
66  N.  E.  179. 

In  Chic^o  &  A.  R.  Co.  v.  Pearson 
(1897)  71  m.  App.  622,  where  evidence 
was  admitted  to  show  that  an  electric 
alarm  bell  which  had  been  maintained  at 
the  crossii^  at  which  deceased  was 
killed  had,  on  the  day  of  the  accident, 
been  out  out  so  that  at  the  time  of  the 
injury  it  was  not  in  operation,  without 
any  count  in  the  declaration  in  any  way 
referring  to  such  bell  having  been  re- 
moved, the  court  held  that  the  admission 
of  such  evidence  was  error,  saying  that 
the  jury  could  only  have  inferred  from 
such  evidence  that  it  was  negligence  to 
have  taken  the  alarm  bell  out  under  the 
circumstances,  and  that  the  deceased,  not 
observing  its  alarm,  as  they  doubtless 
believed  he  was  accustomed  to  do,  was 
thereby  led  to  his  death;  but  that,  had 
any  count  of  the  declaration  been  predi- 
cated upon  such  theory,  the  point  might 
properly  have  been  submitted  to  the 
jury. 

Where  an  electric  bell  had  not  been 
operated  for  more  than  a  year,  and  the 
duties  of  deceased  had  taken  him  near 
the  crossing  nearly  every  day,  the  jury 
was  not  at  liberty  to  conjecture  or  g^iess 
that  he  could  have  been  ignorant  of  the 
condition  of  the  bell.  Wellenhofler  v. 
New  York,  L.  E.  &  W.  R.  Co.  (1893)  66 
Hun,  634,  50  N.  Y.  S.  R.  HI,  21  N.  Y. 
Supp.  866. 

And  one  who  was  about  to  cross  a 
railroad  track  at  a  crossing  at  which  an 
electric  signal  bell  was  maintained. must 
have  known  that  the  bell  was  not  in 
order  from  the  fact  that  it  was  not  ring- 
ing while  a  train  bound  in  the  opposite 
direction  from  the  one  by  which  he  was 
injured  was  passing,  he  being  within 
less  than  45  feet  of  the  crossing  when 
such  train  came  upon  and  passed  over  it. 
Headley  v.  Denver  &  R.  G.  R.  Co.  (1915) 
—  Colo.  — ,  154  Pac.  731. 

The  negligence  of  a  railway  comx>any 
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consisting  in  the  silence  of  the  electiie 
g^ng  at  the  crossing  was  among  the 
facts  from  which  due  care  or  negligence 
on  the  part  of  the  deceased  was  to  be 
fonnd,  and  while  the  erection  of  gongs 
or  other  devices  at  a  highway  or  street 
crossing  to  warn  travelers  of  approach- 
ing trains  does '  not  excuse  a  traveler 
from  exercising  ordinary  care  or  cau- 
tion, the  same  degree  of  care  and  cau- 
tion is  not  required  of  him  as  if  there 
were  no  such  device,  and  the  jury  has  a 
right  to  infer  that  the  deceased  had 
placed  some  reliance  upon  the  fact  that 
the  electric  gong  failed  to  sound  as  the 
engine  approached  the  crossing,  and  was 
thereby  misled.  Kimball  v.  Friend 
(1897)  95  Va.  125,  27  S.  E.  901. 

In  Tobias  v.  Michigan  C.  B.  Co. 
(1894)  103  Mich.  330,  61  N.  W.  514,  it 
was  held  that  where  the  evidence  that 
deceased  failed  to  look  for  trains  at  the 
crossing  was  such  that  the  court  should 
have  directed  a  verdict  in  favor  of  de- 
fendant but  for  the  question  of  the 
maintenance  of  an  electric  bell  at  the 
crossing,  the  court  reversed  a  decision 
in  favor  of  the  defendant  because  of 
failure  to  charge,  as  requested  by  plain- 
tiff, that  if  deceased  did  not  know  of  any 
fault  in  the  condition  of  the  bell,  the 
fact  that  it  was  not  ringing  might  be 
taken  into  consideration  with  other  facts 
in  the  case  as  bearing  upon  the  question 
of  deceased's  contributory  negligence, 
the  court  saying:  "It  cannot  be  said 
that  the  deceased  would  have  no  right 
to  rely  upon  the  ringing  of  this  electric 
bell  to  warn  him  of  the  approach  of  the 
train.  If  the  electric  beU  had  rung,  it 
would  have  gjiven  him  warning.  That  he 
expected  it  to  ring  might  make  him  less 
cautious  in  looking  for  the  coming  of  a 
train." 

Upon  an  appeal  from  a  second  trial 
of  the  above  case  in  (1896)  110  Mich. 
440,  68  N.  W.  234,  a  judgment  for  de- 
fendant was  sustained.  An  instruction 
to  the  jury  which  in  substance  left  it  to 
the  jury,  if  it  found  that  the  bell  failed 
to  g^ive  a  warning,  and  that  plaintiff 
was  ignorant  of  the  fact  that  the  bell 
was  liable  to  fail,  and  that  he  did  in  fact 
rely  upon  it,  to  say  whether  a  reason- 
ably prudent  man  would  have  relied 
upon  the  bell  at  all,  and  if  he  would, 
how  far,  as  a  reasonably  prudent  man, 
he  should  have  relied  upon  it,  was  not 
open  to  the  objection  that  it  eliminated 
any  right  of  the  deceased  to  in  any  de- 
gree rely  upon  the  ringing  of  the  bell 
to  warn  him  of  the  approach  of  the  train 
because  it  contained  a  statement  that  "T 
do  not  want  you  to  understand  that  the 
L.R.A.191«D. 


presence  of  that  electric  bell  diminished 
the  caution  or  care  required  of  an  ap- 
proaching traveler,  for  it  did  not." 

In  Hicks  v.  New  York,  N.  H.  &  H.  R. 
Co.  (1896)  164  Mass.  424,  49  Am.  St. 
Rep.  471,  41  N.  E.  721,  where  plaintiff, 
after  stopping  to  look  and  listen  at  some 
distance  from  the  track,  knowing  that 
an  electric  gong  was  maintained  at  the 
crossing  and  noticing  that  it  was  not 
ringing,  drove  on  without  again  stopping 
to  look  and  listen,  it  was  held  that  his 
conduct  after  he  started  forward  might 
properly  be  affected  to  some  degree  by 
the  fact  that  the  electric  bells  were  not 
ringing. 

That  an  automatic  bell  had  been  pro- 
vided at  a  crossing,  and  that  decedent 
knew  of  it  and  relied  thereon,  were  rele- 
vant facts,  the  weight  of  which  was  for 
the  jury  in  connection  with  other  cir- 
cumstances; but  an  instruction  to  the 
jury  that,  if  the  automatic  bell  did  not 
sound,  deceased  had  a  right  to  presume 
that  the  way  was  clear,  was  error,  as 
such  failure  is  not  in  itself  sufficient  to 
justify  an  indifference  to  Other  means  of 
warning,  but  it  is  only  a  circumstance  to 
be  taken  into  consideration  in  determin- 
ing whether  due  and  proper  care  was 
exercised.  Southern  Indiana  R.  Co.  v. 
Corps  (1906)  37  Ind.  App.  586,  76  N.  E. 
902. 

When  an  automatic  signal  is  out  of 
order,  so  that  it  rings  when  no  train  is 
approaching,  a  traveler  familiar  with 
such  fact  may  ignore  its  meaning  and 
rely  upon  other  precautions  for  his  own 
safety  the  same  as  if  the  automatic  sig- 
nal were  not  present. 

Where  a  driver  knew  that  an  electric 
bell  was  out  of  order  so  that  its  being 
silent  gave  no  assurance  of  safety,  and 
its  ringing  was  no  certain  indication  of 
danger,  the  situation  as  to  him  was  the 
same  as  if  a  bell  had  never  been  placed 
at  the  crossing.  Maryland  Electric  R. 
Co.  V.  Beasley  (1912)  117  Md.  270,  83 
Atl.  157. 

Where  evidence  was  admitted  that  the 
signal  bell  maintained  at  a  crossing  was 
ringing  at  the  time  of  the  accident,  it 
was  proper  to  admit  in  rebuttal  evidence 
tending  to  show  that  the  bell  was  out  of 
order  at  times  and  that  it  would  ring 
continuously  when  there  was  no  train  at 
or  near  the  crossing,  in  connection  with 
evidence  that  deceased  frequently  used 
the  crossing,  which  tended  to  show 
knowledge  on  his  part  of  the  bell's  un- 
reliability. Wells  v.  Baltimore  &  0.  S. 
W.  R.  Co.  (1910)  153  ni.  App.  23. 

So,  where  an  electric  signal  bell  was 
so   arranged   that   it   would  ring   when 
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cars  were  standing  on  the  track  as  well 
as  when  a  train  was  approaching,  and, 
because  of  the  number  of  trains  and  cars 
usually  standing,  it  was  ringing  almost 
continuously,  so  that  persons  who  trav- 
eled on  the  road  knew  of  that  fact  and 
gave  little  heed  to  the  ringing  of  the 
bell,  while  the  ringing  of  the  bell  at  the 
time  of  an  accident  was  a  circumstance 
to  be  considered  by  the  jury  in  connec- 
tion with  other  evidence  tending  to  show 
that  the  company  had  provided  a  suffi- 
cient warning  of  the  approaching  train, 


and  that  the  plaintiff  was  not  exercising 
ordinary  care  for  her  own  safety,  her 
attempt  to  cross  the  tracks  after  looking 
for  trains  when  near  to  it,  although  th«. 
bell  was  ringing,  was  not  such  contribu- 
tory negligence  as  would  authorize 
either  the  jury  or  the  court  to  disr^ara 
her  claim  for  damages,  the  ringing  of 
the  bell  being  no  notice  that  a  moving 
train  was  near  the  crossing  under  such 
circumstances.  Cincinnati,  N.  O.  &  T.  P. 
R.  Co.  v.  Champ  (1907)  31  Ky.  L.  Rep. 
1054, 104  S.  W.  988.  R.  L.  S. 


MARTIiAND  COURT  OP  APPEAIiS. 

SCHOOL  SISTERS  OF  NOTRE  DAME, 
Appt., 
v. 
REUBEN  R.  KUSNITT,  Trading  as  Good- 
year Hospital  Rubber  Company. 

(126  Md.  323,  93  Atl.  928.) 

Sale  —  mistake  as  to  Identity  of  seller 
—  effect. 

1.  One  who,  in  buying  goods  from  an 
agent,  is  misled  into  the  belief  that  the 
seller  is  a  large  corporate  manufacturer, 
with  whom  he  intends  to  deal,  when  in  fact 
it  is  an  individual  who  buys  his  stock  from 
manufacturers,  is  not  bound  on  the  contract 
because  of  absence  of  consent  to  deal  with 
the  other  party;  and  it  is  immaterial  that 
knowledge  as  to  the  identity  of  such  other 
party  is  of  no  importance  in  the  formation 
of  the  contract. 

For  other  cases,  see  Sale,  III.  o,  in  Dig. 

1-52  N.  B. 
Pleading  —  admission  of  amount  due 

^  estoppel  to  deny  contract. 

2.  One  who,  in  the  affidavit  to  his  plea  in 
an  action  on  contract,  admits  a  portion  of 
the  claim  as  required  by  statute,  is  not  es- 
topped from  denying  the  contract  if  plain- 
tiff failed  to  take  judgment  for  the  amount 
so  admitted. 

For  other  cases,  see  Pleading,  I.  m,  in  Dig. 

1-52  y.  8.  ] 

Sale  —  neglect     to     return     unopened 

package  —  effect. 

3.  Mere  failure  to  return  an  unopened 
package  of  goods  delivered  by  one  with 
whom  there  was  no  contract  to  purchase 
them  does  not  raise  an  obligation  to  pay 
for  them  if  there  was  no  demand  for  their 
surrender. 

For  other  cases,  see  Contracts,  I.  b,  in  Dig. 
1-52  y.  S. 


(February  10,  1915.) 


Note.  ^  For  right  to  avoid  contract  be- 
cause  of   mistake   as  to   identity   of   other  | 
party  thereto,  see  annotation  following  this 
case,  post,  801.  I 

L.R.A.1910D. 


APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  of  Baltimore 
City  in  plaintifiTs  favor  in  an  action 
brou^t  to  recover  an  amount  allied  to 
be  due  for  rubber  goods  sold  by  plaintiffs 
agent  to  defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Harry  M.  Benzlnger  and  Hen- 
ry H.  Dlnneen,  for  appellant  : 

It  was  incumbent  upon  the  plaintiff  to 
prove  the  execution  of  the  contract  by 
someone  acting  on  behalf  of  the  defendant. 

Homer  v.  Plumley,  97  Md.  282,  54  Atl 
971. 

Even  though  the  execution  of  the  agree- 
ment had  been  conceded,  such  concessum 
would  not  have  relieved  the  plaintiff  of  the 
necessity  of  proving  the  authority  of  the 
agent  to  bind  the  corporation. 

Fifer  v.  Clearfield  &  C.  Coal  &  Coke  Co. 
103  Md.  1,  62  Atl.  1122;  Schutz  v.  Jordan, 
141  U.  S.  213,  35  L.  ed.  705,  11  Sup.  Ot 
Rep.  906;  Moore  v.  Patterson,  28  Pa.  505. 

The  intention  of  the  parties  governs  in 
the  making  and  construction  of  all  con- 
tracts. 

Pollock,  Contr.  3d  ed.  p.  609;  Bannerman 
v.  White,  31  L.  J.  C.  P.  N.  S.  28,  10  C.  B. 
N.  S.  844,  8  Jur.  N.  S.  282,  4  L.  T.  N.  S. 
740,  9  Week.  Rep.  784. 

Since  mutual  consent  is  essential  to  every 
agreement,  and  agreement  is  generally  es- 
sential to  contract,  there  can  as  a  rule  be 
no  binding  contract  where  there  is  no  real 
consent. 

Humble  v.  Hunter,  12  Q.  B.  309,  17  L.  J. 
Q.  B.  N.  S.  3.50;  Boston  Ice  Co.  v.  Potter, 
123  Mass.  28,  25  Am.  Rep.  9 ;  Winchester  v. 
Howard,  97  Mass.  303,  93  Am.  Dec.  93; 
Lucas  V.  DeLa  Cour,  1  Maule  &  S.  249,  14 
Revised  Rep.  426;  Arkansas  Valley  Smelt- 
ing Co.  V.  Belden  Min.  Co.  127  U.  S.  382, 
32  L.  ed.  246,  8  Sup.  Ct.  Rep.  1308;  9  Cyc, 
757,  If  2;  Anson,  Contr.  8th  ed.  p.  163; 
Roof  V.  Morrisson,  37  111.  App.  41 ;  Cundy 
V.  Lindsay,  L.  R.  3  App.  Cas.  469,  47  L.  J. 
Q.  B.  N.  S.  481,  38  L.  T.  N.  S.  573,  26  Week. 
Rep.  406,  14  Cox,  C.  C.  93,  6  Eng.  Rul.  Cas. 
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Sll;  Fifef  t.  Clearfield  &  0.  Coal  k  Coke 
Co.  supra. 

The  deelarationa  of  an  agent  are  not 
admissible  to  bind  the  principal  under  any 
eireumatanceg  until  the  agency  is  first 
clearly  established. 

Wilson  V.  Kelso,  115  Md.  162,  80  Atl. 
895 ;  Marshall  y.  Haney,  4  Md.  611,  59  Am. 
Dec.  92;  Atwell  T.  Miller,  11  Md.  359,  69 
Am.   Dec.  206. 

There  being  no  express  contract  declared 
on,  the  burden  was  upon  the  plaintiff  to 
show  that  the  goods  had  been  tendered  or 
delivered  in  accordance  with  the  provi- 
sions of  the  order. 

Brager  v.  Levy,  122  Md.  554,  90  Atl.  102; 
Toang  V.  Mertens,  27  Md.  114;  Glenn  v. 
Rogers,  3  Md.  312. 

Plaintiff  assumed  the  burden  of  proving 
that  the  sisters  intended  dealing  with  him, 
and  having  failed,  he  cannot  rely  on  a 
promise  not  made  to  him. 

Consumers'  Ice  Co.  v.  E.  Webster,  Son  & 
Co.  32  App.  Div.  592,  53  N.  Y.  Supp.  66; 
Paine  v.  Loeb,  37  C.  C.  A.  434,  96  Fed.  1^1; 
Winchester  v.  Howard,  97  Mass.  303,  93 
Am.  Dec.  93;  Gordon  v.  Street  [1899]  2 
Q.  B.  641,  69  L.  J.  Q.  B.  N.  S.  45,  48  Week. 
Rep.  158,  81  L.  T.  N.  S.  237,  16  Times,  L.  R. 
445;  Barcus  v.  Dorries,  64  App.  Div.  109, 
71  X.  Y.  Supp.  695;  Fox  v.  Tabel,  66 
Conn.  397,  34  Atl.  101;  Boston  Ice  Co.  v. 
Potter,  123  Mass.  28,  25  Am.  Rep.  9;  Boul- 
ton  v.  Jones,  2  Hurlst.  k  N.  564,  27  L.  J. 
Exch.  N.  S.  117,  3  Jur.  N.  S.  1156,  6  Week. 
Rep.  107;  Holtz  v.  Schmidt,  59  K.  Y.  253; 
Arkaneias  Valley  Smelting  Co.  v.  Belden 
Min.  Co.  127  U.  S.  387,  32  L.  ed.  248,  8 
Sup.  Ct.  Rep.  1308;  Humble  v.  Hunter,  12 
Q.  B.  310,  17  L.  J.  Q.  B.  N.  S.  350;  Ran- 
dolph Iron  Co.  V.  Elliott,  34  N.  J.  L.  184, 
3  Mor.  Min.  Rep.  63;  Concord  Coal  Co.  v. 
Ferrin,  71  N.  H.  33,  93  Am.  St.  Rep.  496, 
51  Atl.  283;  Gregory  v.  Wendell,  40  Mich. 
432;  Fifer  v.  Clearfield  A  C.  Coal  k  Coke 
Co.  103  Md.  1,  62  Atl.  1122. 

Messrs.  Frank,  TBmorj,  A  B«eawkes 
and  C.  Howard  Milllkin,  for  appellee: 

DefendMit  is  estopped  by  its  pleadings 
and  admissions  to  claim  tiiat  it  believed 
plaintiff  to  be  a  corporation. 

Mobberly  v.  Mobberly,  60  Md.  376;  Scan- 
Ion  V.  Walshe,  81  Md.  118,  48  Am.  St.  Rep. 
488,  31  Atl.  498. 

A  mistake  as  to  the  person  with  whom 
the  contract  is  made  avoids  the  contract 
only  when  it  is  material  for  one  party  to 
know  with  whom  he  is  contracting  and 
when  he  has  a  definite  person  in  view. 

Brantly,  Oontr.  2d  ed.  J  68,  p.  157 ;  Kerr, 
Fr.  k  Mistake,  4th  ed.  p.  484;  Smith  v. 
Wheatcroft,  I*  R.  9  Ch.  Div.  223,  47  L.  J. 
Ch.  N.  S.  745,  39  L.  T.  N.  S.  103,  27  Week. 
Rep.  42;  Clement  v.  Britiah  American 
LR.A.1916D. 


Assur.  Co.  141  Mass.  298,  6  N.  E.  847; 
Stoddard  v.  Ham,  129  Mass.  383,  37  Am. 
Rep.  369 ;  Consumers'  Ice  Co.  v.  £.  Webster, 
Son  k  Co.  32  App.  Div.  592,  53  N.  Y.  Supp. 
56;  Benjamin,  Salea,  1906,  5th  ed.  p.  91; 
John  Weber  k  Co.  v.  Hearn,  49  App.  Div. 
213,  63  N.  Y.  Supp.  41. 

When  a  mistake  as  to  the  person  con- 
tracted aith  results  from  a  fraudulent  mis- 
representation, a  contract  arises  voidable 
at  the  option  of  the  defrauded  party. 

1  Mechem,  Sales,  §  267,  p.  252;  Brantly, 
Contr.  2d  ed.  p.  168;  John  Weber  k  Co.  v. 
Hearn,  49  App.  Div.  213,  63  N.  Y.  Supp. 
41;  Benjamin,  Sales,  1906,  5th  ed.  p.  91; 
Edmunds  v.  Merchants'  Despatch  Transp. 
Co.  136  Mass.  283. 

Under  these  circumstances  the  contract 
may  be  avoided  for  fraud,  and  is  not  void 
<m  account  of  mistake. 

Brantly,  Contr.  2d  ed.  p.  161;  Gordon  v. 
Street  [1899]  2  Q.  B.  641,  09  L.  J.  Q.  B.  N. 
S.  46,  48  Week.  Rep.  158,  81  L.  T.  N.  S.  237, 
15  Times,  L.  R.  446;  King's  Norton  Metal 
Co.  V.  Edridge,  M.  k  Co.  14  Times  L.  R.  08; 
Standard  Horseshoe  Co.  v.  O'Brien,  01  Md. 
751,  46  AtL  346. 

Hie  act  of  the  defendant  in  accepting  a 
part  of  the  goods  sold  thereunder,  and  es- 
pecially in  reaffirming  that  act,  after  full 
knowledge  >  of  the  alleged  representation, 
amounts  to  a  full  and  complete  ratification 
of  the  contract. 

Brantly,  Contr.  2d  ed.  pp.  190,  200; 
Mechem,  Sales,  §  1806;  Benjamin,  Sales, 
7th  ed.  958,  959;  9  Cyc.  438;  White  v. 
Miller,  132  Iowa,  144,  8  L.R.A.(N.S.)  727, 
109  K.  W.  465;  Estes  v.  Reynolds,  75  Mo. 
663;  Lyon  v.  Bertram,  20  How.  149,  164, 
165,  15  L.  ed.  847,  849,  850;  Eclipse  Bi- 
cycle Co.  V.  Farrow,  199  U.  S.  681,  587,  60 
L.  ed.  317,  320,  26  Sup.  Ct.  Rep.  150. 

A  purchaser  who,  upon  tender,  refuses 
on  a  particular  ground  to  accept  goods, 
cannot  thereafter  justify  such  refusal  upon 
another  ground. 

Littlejohn  v.  Shaw,  169  N.  Y.  188,  53  N. 
E.  810;  Meincke  v.  Falk,  61  Wis.  623,  50 
Am.  Rep.  157,  21  N.  W.  786;  Corcoran  v. 
Henshaw,  8  Gray,  267;  Peterson  Bros.  v. 
Mineral  King  Fruit  Co.  140  Cal.  624,  74 
Pac.  162 ;  Oleese  v.  Mobile  Fruit  k  Trading 
Co.  112  111.  App.  281,  affirmed  in  211  111. 
539,  71  N.  E.  1084;  Baird  Bros.  v.  Pratt,  6 
Ind.  Terr.  38,  89  S.  W.  648;  Sutton  v.  Ris- 
ser,  104  Iowa,  631,  74  N.  W.  23;  Naas  v. 
Welter,  92  Minn.  404,  100  N.  W.  211;  Bon- 
ney  v.  Blaisdell,  105  Me.  121,  73  Atl.  811; 
Ginn  v.  W.  C.  Clark  Coal  Co.  143  Mich.  84, 
106  N.  W.  867,  107  N.  W.  904;  Parkins  v. 
Missouri  P.  R.  Co.  72  Neb.  831,  101  N.  W. 
1013;  Gould  v.  Banks,  8  Wend.  563,  24  Am. 
Dec.  90;  Keswick  v.  Rafter,  36  App.  Div. 
508,  54  N.  Y.  Supp.  850,  affirmed  in  165  N. 
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Y.  653,  59  N.  E.  1124;  O'Donohue  v.  heg- 
gett,  134  N.  Y.  40,  31  N.  E.  269,  aflBrming  29 
X.  Y.  S.  R.  983,  8  N.  Y.  Supp.  426 ;  Knox  v. 
Schoenthal,  36  N.  Y.  S.  R.  595,  13  N.  Y. 
Supp.  7;  Hayden  t.  Domets,  63  N.  Y.  426; 
Newbery  v.  Furnival,  66  N.  Y.  638;  Smith 
V.  Pettee,  70  N.  Y.  13;  Manda  v.  Etienne,  93 
App.  Div.  609,  87  N.  Y.  Supp.  588;  Druck- 
lieb  T.  Universal  Tobacco  Co.  106  App.  Div. 
470,  94  N.  Y.  Supp.  777;  Hanley  v.  Combs, 
48  Or.  409,  87  Pac.  143;  United  Fruit  Co. 
v.  Bisese,  26  Pa.  Super.  Ct.  170;  Kelly  v. 
Berry,  39  Wis.  669;  Hess  v.  Kaufherr,  128 
App.  Div.  526;  Hill  v.  Fruita  Mercantile 
Co.  42  Colo.  491,  126  Am.  St.  Rep.  172,  94 
Pac.  364. 

Thomas,  J.,  delivered  the  opinion  of  the 
court: 

This  appeal  is  from  a  judgment  recov- 
ered in  the  superior  court  of  Baltimore  city 
by  Reuben  R.  Kusnitt,  trading  as  the  Oood- 
year  Hospital  Rubber  Company,  against 
the  School  Sisters  of  Kotre  Dame,  a  corpor- 
ation for  $900.  The  suit'  was  on  the  com- 
mon coimts,  to  which  the  defendant  pleaded 
that  "it  was  never  indebted"  and  "did  not 
promise  as  alleged." 

Joseph  S.  Holstein,  the  only  witness  for 
the  plaintiff,  testified  that  he  was  the  agent 
of  the  Goodyear  Hospital  Rubber  Company 
and  traveled  "for  them,"  and  that  on  the 
28th  of  October,  1913,  he  called  at  Kotre 
Dame  College,  on  Charles  Street  avenue, 
Baltimore,  and  asked  for  the  Sister  Su- 
perior. When  Sister  M.  Florentine,  the 
Sister  Superior,  appeared,  he  exhibited  to 
her  samples  of  ruU>er  goods,  and,  after  re- 
ceiving from  her  an  order  for  ice  bags  and 
water  bags,  he  talked  with  her  and  an- 
other sister  about  matting  for  the  back 
stairs  of  the  building.  Sister  M.  Floren- 
tine sent  for  another  sister  to  show  him 
the  stairs  in  order  that  he  might  measure 
them.  After  he  measured  the  back  stairs, 
he  asked  the  Sister  Superior  "why  they  did 
not  have  the  other  stairs  in  front  done  at 
the  same  time,"  and  she  said,  "No;  abe 
could  not  afford  that  at  the  time."  He  told 
her  the  result  of  his  measurement  of  the 
back  stairs  and  the  prices  of  the  matting, 
and  she  asked  him  what  it  would  cost,  and 
he  replied  that  he  could  not  tell  her;  that 
no  rubber  man  could  tell  her  that  in  ad- 
vsmce;  but  that  it  would  cost  30  cents  a 
pound.  He  then  wrote  the  following  order 
or  contract,  which  he  and  the  Sister 
Superior  signed: 

Goodyear  Hospital  Rubber  Company, 

Hartford,  Conn. 

Goodyear's  Famous  Rubber  Goods  of  Every 

Description. 

Shipped  via  Penn.  R.  R.  as  soon  as  pos- 
sible.    When  ship:     Date,  Oct.  28,  1013. 
L.R.A.1916D. 


1%,  10  days;  net,  30  days.  Terms: 
Subject  to  sight  draft  without  notice. 

Sold  to  Notre  Dame  College,  City, 
Charles  St.  Ave.,  State,  Baltimore,  Md. 

All  claims  must  be  made  within  one  day 
after  receipt  of  goods  or  no  allowance  will 
be  made. 

We,  the  above-named  institution  and  pur- 
chaser, agree  to  take  the  following  goods 
as  specified  below: 

}  doz.  M.  W.  B $26  per  dozen 

i  doz.  Z.  E.  P.  Ice  Bags 15  per  dozen 

260  pieces  6/16    (t)    Plain  Black  Matting 
11"  X  36",  at  30^  per  pound. 
Special  price: 
14  pieces  6/16   (|)   Plain  Black  Mattings 

8"  X  30",  at  30^  per  pound. 
12  pieces  6/16   (|)   Plain  Black  Mattinga 
24"  X  36',  at  30^  per  pound. 
2  pieces  6/16    (i)   Plain  Black  Matting 

2"  X  36",  at  sot  per  pound. 
1  #7  In.  Ring,  $1.60  ea. 

Bevel  all  edges.    Send  nails. 
Frt.  to  be  deducted  Off  of  BilL 

1  Perf.  mat.  }"  Thick  3'x3',  name  in 
white  N.  D.  M.,  as  donation. 

No  chg.  1  Perf.  5'x3'  Notre  Dame  Col- 
lege, white,  no  Obg.,  as  donation. 

Customers  should  read  contract  over 
carefully  before  signing  and  should  obtain 
a  duplicate  from  agent.  All  goods  are  made 
special  to.  order  and  cannot  be  canceled  un- 
der any  condition. 

N.  B. — This  contract  is  binding  when 
signed  by  the  customer,  and  the  agent  ac- 
cepting same,  by  signing  it,  binds  the  Good- 
year Hospital  Rubber  Co. 

Name  of  Institution:  Notre  Dame  Col- 
lege. 

Signature  of  Purchaser:  Sr.  M.  Floren- 
tine. 

J.  S.  Holstein,  Agent. 

He  further  testified  that  he  was  at  Notre 
Dame  College  about  an  hour  and  a  half; 
that  he  did  not  know  the  name  of  the  Sister 
Superior  until  she  signed  the  contract; 
that  the  water  bottles,  ice  bags,  and  invalid 
ring  were  shipped  to  Notre  Dame  College 
by  express  and  received  by  the  defendant, 
and  that  the  other  goods  mentioned  in  the 
order  or  contract  were  shipped  by  freight 
and  tendered  to  the  college;  that  it  took 
2,980  pounds  of  matting  to  fill  the  order, 
which,  at  30  cents  a  pound,  amounted  to 
$894,  and  that  the  amount  due  plaintiff 
for  the  goods  ordered  was  $!)00.15. 

On  cross-examination  he  testified  as  fol- 
lows : 

Q.  Who  is  the  Goodyear  Hospital  Rub- 
ber Company  f 

A.  The  Goodyear  Hospital  Rubber  Com- 
pany is  a  concern  in  Hartford,  Connecti- 
cut, owned  by  R.  R.  Kusnitt. 

Q.  Who  did  you  tell  the  sisters  of  Notre 
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Dame  the  Goodjear  Hospital  Rubber  Com- 
pany wast 

A.  I  did  not  make  any  assertion  who  it 
was. 

Q.  Did  you  tell  tlie  sisters  of  Notre 
Dame  who  you  represented! 

A.'  Yes,  the  Goodyear  Hospital  Rubber 
Company,  of  Hartford,  Connecticut. 

Q.    Did  you  tell  them  what  it  wast 

A.    A  rubber  concern. 

Q.  Did  you  tell  the  sisters  of  Notre 
Dame,  at  the  time  plaintiff's  exhibit  No.  1 
(the  contract  or  the  order  for  the  goods) 
was  signed,  that  the  Goodyear  Hospital 
Rubber  Company  was  a  large  Arm  or  cor- 
poration in  which  you  were  interested  as 
an  officer? 

A.    No,  sir;  I  did  not. 

Q.  Didn't  you  tell  them  that  the  reason 
for  your  making  these  remaflcably  low 
prices  for  the  goods  offered  to  be  sold  was 
because  the  winter  season  was  approaching 
and  you  had  a  large  factory,  and  in  order 
to  keep  the  men  employed  during  the  win- 
ter you  offered  these  prices,  which  were 
virtually  cost  prices? 

A.  I  made  the  assertion  that  to  keep  our 
factory  busy  during  the  winter  season,  that 
was  the  reason  I  gave  for  thesA  low  prices, 
and  it  was  true;  but  any  factory  we  buy 
goods  of  is  our  factory. 

Q.  Then,  as  a  matter  of  fact,  at  the 
time  you  made  that  statement  to  the  sis- 
ters, you  did  not  have  a  factory,  did  you? 

A.  We  call  it  our  factory  when  we  are 
under  contract  to  buy  certain  output. 

Q.  Did  Reuben  R.  Kusnitt,  on  the  28th 
of  October,  1913,  own  any  factory  t 

A.    He  did  not  own  a  factory. 

Q.  There  was  no  such  corporation  as  the 
Goodyear   Hospital   Rubber   Company  f 

A.  Well,  we  did  not  claim  that  it  was  a 
corporatioB. 

Q.  Did  you  tell  the  school  sisters  of 
Notre  Dame,  at  the  time  this  contract  was 
entered  into,  that  R.  R.  Kusnitt  was  the 
Goodyear  Hospital  Rubber  Company  t 

A.  I  did  not,  because  I  did  not  deem  it 
was  necessary. 

Q.  Did  you  tell  thein  at  that  time  that 
you  were  selling  these  goods  below  their 
real  valuef 

A.     I  did,  and  so  they  were. 

Q.  And  didn't  you  tell  them  that  the 
members  of  the  corporation  that  you  repre- 
sented would  raise  a  racket  with  you,  but 
that  you  would  stand  for  It,  or  words  to 
that  effect  f 

A.    I  do  not  recall  any  such  statement. 

Q.  Didn't  you  tell  them  that  you  were 
selling  these  goods  at  that  price  so  as  to 
Ii,R.A.1916D. 


keep  your  men  employed  during  the  winter 
season  f 
A.    I  did. 

After  stating  that  the  three  sisters  he 
mentioned  were  not  together  when  the  con- 
tract was  signed;  that  it  was  signed  "in 
triplicate;"  that  Sister  Florentine  left  the 
room  while  he  was  packing  his  goods,  and 
that  he  left  a  signed  copy  of  the  contract 
in  the  room  for  her,  he  was  shown  the  fol- 
lowing letter,  which  he  said  was  a  letter 
from  the  Goodyear  Hospital  Rubber  Com- 
pany: 

Goodyear   Hospital   Rubber   Co.,   Hartford, 

Oonn. 

Goodyear's  Famous  Rubber  Goods  of  Every 

Description. 

November  17th,  1913. 
Notre  Dame  College,  Charles  Street  Ave., 

Baltimore,  Md. 
Rev.  ^Sister  M.  Florentine,  Supr. — 
Dear  Madam: 

Please   find   enclosed   copy  of  your  con- 
tract, which  is  exactly  as  the  original.    This 
matting  is  for  your  stairs  in  back  of  build- 
ing.    You    will   also   find   enclosed  bill  of 
lading  for  matting  shipped  to-day. 
Respectfully  yours, 
Goodyear  Hospital  Rubber  Co., 
By  R.  R.  Kusnitt,  Manager. 
RRK/H. 
Enclosures. 

The  witness  stated  that  that  was  the  way 
the  plaintiff  usually  signed;  that  the  goods 
referred  to  were  shipped  from  the  ware- 
house of  the  plaintiff  at  46  Village  street, 
Hartford,  Connecticut;  and  further  testiiied 
as  follows: 

Q.    That  is  not  your  warehouse  nowl 

A.    No,  sir. 

Q.  Who,  as  a  matter  of  fact,  manufac- 
tured these  goodst 

A.  The  Goodyear  India  Rubber  Glove 
Company,  of  Maggatuck,  Connecticut,  man- 
ufactured part. 

Q.  What  part  did  the  Goodyear  India 
Rubber  Glove  Company  manufacture  f 

A.  The  sundry  parts, — the  ice  and  water 
bags  and  the  invalid  ring. 

Q.  And  who  manufactured  the  other 
partt 

A.  The  people  who  make  the  same  stuff, 
the   Goodyear, — ^the  genuine  Goodyears. 

Q.     What  is  the  name  of  that  concern  t 

A.  The  Jersey  Car  Spring  &  Rubber 
Company  of  Jersey  City,  New  Jersey. 

Q.     They  manufactured  all  the  mattingt 

A.    Yes,  sir. 

Q.     W'ho    are    the    "genuine"    Goodyear 
Rubber  people! 
.    A.     Well,  there  are  150  Goodyears  in  the 
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United  States;  that  is  an  uncopyrighted 
name. 

Q.  One  hundred  and  flfty  of  them  in  the 
United  States! 

A.  Yea.  I  guess  you  could  count  a 
thousand. 

Q.  Well,  why  do  you  call  them  genuine 
if  there  are  ISO  of  themf 

A.  That  is  too  much  for  me  to  answer; 
they  are  all  genuine. 

Sister  Mary  Florentine,  when  asked  to 
state  the  circumstances  under  which  she 
signed  the  contract,  said:  ''On  the  28th  of 
October,  1913,  the  portress  telephoned  to 
my  oflice  telling  me  that  there  was  an  agent 
in  the  parlor  exhibiting  rubber  goods,  or 
wanted  to  sell  rubber  goods.  I  came  over 
and  found  Mr.  Holstein  there,  and  he 
showed  me  some  ice  bags  and  water  bottles. 
I  thought  they  would  be  of  use  in  the  in- 
firmary. I  sent  for  the  infirmarian.  Sister 
}iIortana,  and  asked  her  if  she  would  like 
to  have  some  of  them,  and  she  stated  that 
she  would  like  to  have  one-half  dozen  of 
each.  He  spoke  of  the  matting,  and  told 
us  what  it  cost.  Then  he  said,  'In  the 
meantime,  you  are  going  to  take  these 
anyhow,  so  sign  for  these.'  I  signed 
for  the  ice  bags  and  water  bottles,  and 
so  did  he.  Then  Sister  Mortana  took 
him  to  the  back  stairs,  and  he  came 
back  again,  and  I  don't  know  whether  he 
told  me  how  many  steps  there  were,  but 
I  think  there  were  about  130  to  a  stair. 
He  said  it  would  be  $1.25  a  step.  I  said: 
'Oh,  no;  we  could  not  spend  that  much 
money.  It  would  be  about  $300.'  And  he 
said:  'Oh,  no;  it  will  not  be  more  than 
$150  or  $200.'  Then  I  sent  for  Sister 
Meletia  and  spoke  to  her  about  it,  and  she 
advised  not  to  do  it,  but  he  insisted  it 
would  not  be  over  $200,  so  I  sent  him  out 
with  another  sister  to  measure  the  stairs, 
and  I  thought  he  was  about  to  fill  out  an- 
other paper  when  I  was  called  out.  I 
returned  later,  and  I  found  him  on  the  way 
to  the  door.  I  went  to  the  portress  and 
asked  her  whether  the  man  had  left  a  paper 
for  me,  and  she  said  no." 

When  asked  if  she  got  a  copy  of  the 
order,  she  said:  "No,  I  got  no  copy.  There 
was  no  copy  left.  I  looked  in  the  parlor 
where  he  was,  and  there  was  no  copy.  Then 
it  struck  me  that  perhaps  he  had  written 
the  order  on  the  same  paper  which  I  had 
signed  for  the  water  bottles  and  ice  bags, 
and  I  was  very  much  troubled  about  it, 
and  I  wrote  a  registered  letter,  to  be  sure 
that  he  would  get  it,  countermanding  the 
whole  order." 

Plaintiff's  counsel  was  then  asked  to  pro- 
duce the  letter,  and  he  said  he  had  no  letter 
dated  October  28th,  but  produced  one  dated 
L.R.A.1916D. 


October  29tli,  which  the  witness  said  wa» 
the  letter  she  referred  to,  and  which  is  as 
follows : 

Collie  of  Notre  Dame  of  Maryland 
Charles  Street  Ave.,  Baltimore. 

Goodyear  Hospital  Rubber  Co.,  Hartford, 
Conn. 

Gentlemen : — 

This  morning  a  r^resentative  of  your 
company  called  regarding  rubber  goods.  We 
gave  him  an  order  for  i  dozen  ice  bags 
and  i  dozen  water  bottles.  We  also  gave 
him  an  order  for  rubber  for  our  back  stairs. 
We  had  no  idea  that  it  would  cost  so  much, 
but  since  he  left  we  calculated  and  find  it 
would  be  more  than  we  could  afford  to  spend 
for  the  next  two  years.  We  now  recall  the 
order  for  the  rubbers  for  stairs.  You  may 
send  us  the  water  bags  and  the  hot  water 
bottles,  but  consider  the  order  for  the  rub- 
ber for  stairs  canceled  for  the  present.  We 
may  get  it  later,  but  not  now. 
Very  truly, 

Oct.  20,  '13.       Sister  Mary  Florentine. 

Sister  Florentine  stated  that  the  letter 
was  written  on  the  same  day  that  the  con- 
tract was  signed,  and  that  she  received  a 
reply  to  it  from  the  Goodyear  Hospital  Rub- 
ber Company,  but  had  mislaid  it  and  could 
not  find  it.  Counsel  for  the  plaintiff  pro- 
duced the  following  copy  of  it,  which  the  de- 
fendant offered  in  evidence: 

Hartford,  Conn.,  October  30,  1913. 

College  of  Notre  Dame  of  Maryland,  Rev. 
Sister  Mary  Florentine,  Superior,  Charlet 
Street  Ave.,  Baltimore,  Md. 

Dear  Madam: 

We  have  just  received  your  registered  let- 
ter at  4:15  this  afternocHi,  in  which  you 
state  that  you  wish  to  cancel  your  order 
for  rubber  matting  to  some  date  in  the  near 
future.  We  are  very  sorry  we  cannot  com- 
ply with  your  wishes,  as  your  order  has 
gone  into  the  works  last  night  and  stock 
is  being  made  up  for  your  contract  and 
will  be  ready  for  shipment  within  a  few 
days,  as  our  factory  is  working  day  and 
night.  You  have  bought  these  goods  at  a 
very  low  figure  and  there  ought  to  be  no 
reason  why  they  should  not  last  as  long 
as  the  institution  does.  The  matting  is 
guaranteed  for  twenty-five  yeara  Thank- 
ing you  for  your  kind  order  and  hoping 
that  our  business  relations  will  be  the  same 
in  the  future  as  they  have  been  in  the  past, 
we  beg  to  remain. 

Respectfully  yours, 

Goodyear  Hospital  Rubber  Oo., 
,  Manager. 

The  defendant    then    offered  in  evidence 
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fnrtii«r  correspondence  with  the  Goodyear 
Hospital  Rubber  Company,  in  which  she 
asked  for  a  copy  of  the  oontract,  and  then 
Sister  Florentine  further  testified  that, 
after  she  received  the  telegram,  she  sent 
two  of  the  sisters  up  to  Hartford,  Connecti- 
cut, to  make  inquiry  concerning  the  com- 
pany, as  she  was  "very  doubtful  about  it;" 
that  at  the  time  she  signed  the  contract  the 
only  items  it  contained  were  the  one-half 
-dozen  hot  water  ba^s  at  $26  per  dozen  and 
one-half  dozen  ice  bags  at  $15  per  dozen; 
that  she  did  not  know  that  the  other  items 
were  put  on  that  paper,  but  thought  he 
was  putting  them  on  another  to  be  signed; 
that  Mr.  Holstein  told  her  that  the  matting 
for  the  back  stairs  would  not  cost  $300,  and 
perhaps  not  $800;  that  there  were  about 
130  steps  in  each  fli^t  of  stairs,  or  about 
260  steps  in  the  two  flights,  and  that  at  first 
he  spoke  of  the  matting  costing  about  $1.25 
a  step;  that  she  calculated  and  saw  that 
it  would  be  about  $300,  and  he  said,  "Ob, 
no;  possibly  60  or  75  cents  each,  and  they 
will  not  be  more  than  $200,  and  possibly 
only  $150;"  that  she  did  not  receive  a  copy 
of  the  contract  from  the  defendant  until  she 
received  the  bill  for  the  goods  and  the  bill 
of  lading  in  the  letter  of  November  17, 
1013;  that,  when  the  goods  arrived  by 
freight,  she  consulted  an  attorney,  who  ad- 
vised her  not  to  receive  them,  and  that  she 
then  telephoned  to  the  station  and  advised 
the  railroad  company  to  return  them,  and 
that  she  thought  the  railroad  company  had 
done  so  until  a  few  days  later,  when  she  re- 
ceived a  postal  from  'tha  terminal  ware- 
house saying  that  the  goods  were  there  and 
would  be  sold  at  auction  in  a  few  days;  that 
she  then  called  up  Caaden  station  and 
asked  them  why  they  did  not  return  the 
goods,  and  they  said  that  they  had  written 
to  Hartford,  but  had  gotten  no  answer; 
that,  at  the  time  she  ordered  the  goods, 
Mr.  Holstein  told  her  that  he  was  a  mem- 
ber of  the  Goodyear  Hospital  Rubber  Com- 
pany; that  he  was  the  only  one  who  could 
give  them  the  rubber  at  such  reduced  rates, 
and  that,  when  he  went  back  to  Hartford, 
they  would  call  him  down  for  it;  that  the 
reason  he  did  it  was  because  the  factory 
had  a  great  many  men,  and  they  did  not 
have  much  to  do  at  that  time  of  the  year; 
that  she  asked  him  if  the  factory  was  in 
Hartford,  and  he  said,  "No,"  it  was  right 
outside  of  Hartford;  that  she  never  heard 
of  Mr.  Kusnitt,  and  never  heard  his 
name;  that  Mr.  Holstein  told  her  that 
the  Goodyear  Hospital  Rubber  Company 
was  a  company — a  corporation— of  which 
he  was  a  member,  and  that  she  therefore 
ordered  the  goods  from  him.  On  cross-ex- 
amination she  stated  that  the  School  Sisters 
of  Notre  Dame  is  a  corporation  and  con- 
L.R.A.1916D. 


trols  and  operates  the  Notre  Dame  College ; 
that  she  is  the  president  and  treasurer  of 
the  college,  and  is  called  the  "Superior;" 
that  the  only  items  in  the  contract  when  she 
signed  it  were  the  water  bags  and  ice  bags, 
and,  when  asked  if  she  had  received  them, 
she  said  a  box  came  to  the  college  during 
her  absence  by  express  and  was  received 
by  one  of  the  sisters,  probably  the  portress ; 
that  it  had  never  been  opened  and  it  was 
still  at  he  college,  and  that  she  had  never 
offered  to  return  it  to  the  Goodyear  Hos- 
pital Rubber  Company;  that  Mr.  Holstein 
told  her  that  the  Goodyear  Hospital  Rub- 
ber Company  was  a  company,  or  a  firm,  and 
that  he  was  one  of  the  members,  and  that 
it  had  a  factory  outside  of  Hartford;  that 
he  said  be  had  a  number  of  men  engaged 
in  the  factory,  and  that  they  did  not  have 
much  work  to  do  at  that  season,  and  that 
that  was  the  reason  he  could  give  her  the 
rubber  cheaper;  that  he  said  the  company 
had  the  factory,  and  that  it  was  run  by  their 
men,  and  that  they  paid  them;  that  she 
could  not  say  positively  that  he  used  the 
word  "corporation,"  but  that  he  did  use  the 
word  "firm  or  company."  The  testimony  of 
Sister  Florentine  in  regard  to  the  circum- 
stances under  which  the  contract  was  signed 
by  her,  and  the  items  it  contained  when  slie 
signed  it,  etc.,  was  corroborated  by  the  testi- 
mony of  the  other  two  sisters  who  were 
present;  and  Sister  Meletia,  who  was  the 
dean  and  secretary  of  the  college,  further 
testified  that  she  recollected  very  positively 
that  Mr.  Holstein  said  that  the  Goodyear 
Hospital  Rubber  Company  "was  a  cor- 
poration;" that  she  inquired  about  the 
"peculiarity  of  the  name,"  ^nd  that  he 
said  "a  corporation  had  the  right  to  any 
name  that  they  liked;"  that  she  asked 
how  he  could  give  rates  that  seemed  to 
her  "preposterous,"  and  that  he  said  he 
was  allowed  to  do  that  because  they  "had 
a  big  concourse  of  men,  and  they  were 
dull  at  that  season,  and  it  was  better  to 
get  a  little  something  than  nothing;"  that 
on  November  13th,  she  went  to  Hartford, 
Connecticut,  taking  Sister  Mortana  with 
her,  to  find  out  about  the  Goodyear  Hos- 
pital Rubber  Company,  "because  she  felt 
convinced  that  there  was  some  chicanery 
about  the  transaction,  and  she  thought 
that,  if  she  could  meet  the  president  of  the 
corporation,  she  could  have  an  understand- 
ing with  him;"  that  she  found  no  institu- 
tion at  all  of  that  name,  although  she  made 
careful  inquiry,  looked  at  the  city  directory 
and  the  telephone  directory,  went  to  every 
shop  that  had  the  word  "Goodyear"  at- 
tached to  it,  or  where  rubber  goods  were 
sold,  inquired  at  the  city  hall  and  at  po- 
lice headquarters,  and  asked  "the  bead  man 
at  the   postoffice;"  that  while  she   was   in 
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Hartford  she  telephoned  to  Mr.  Holstein'g 
house,  and  spoke  to°  a  woman  who  said  she 
was  Mrs.  Holstein,  and  that  she  told  her 
that  Mr.  Holstein  was  in  California  or  Wy- 
oming and  would  not  return  for  several 
months;  that  she  asked  her  if  there  was  not 
someone  to  represent  him,  and  that  she 
replied  that  unfortunately  there  was  no- 
body in  town;  that  she  tjien  asked  her  if 
there  was  not  an  o£Bce  or  warehouse  or 
some  place  where  she  could  meet  the  Offi- 
cials of  the  corporation,  and  that  Mrs. 
Holstein  replied  there  was  a  warehouse,  but 
that  it  was  very  dilapidated  and  in  a  miser- 
able part  of  the  town. 

During  the  trial  the  defendant  reserved 
twenty-seven  exceptions,  the  last  being  to 
the  ruling  of  the  court  below  on  the  prayers 
and  special  exceptions  to  plaintiff's  prayers ; 
but,  in  the  view  we  take  of  the  case,  it  win 
only  be  necessary  to  consider  one  of  them. 

The  evidence  to  which  we  have  referred 
at  some  length  shows  conclusively  that  the 
sisters  who  made  the  contract  in  this  case 
on  behalf  of  the  defendant  thought  they 
were  contracting  with,  and  intended  to  con- 
tract with,  a  company  or  corporation  which 
owned  a  large  factory  in  or  just  outside  of 
Hartford,  Connecticut,  and  employed  a 
great  number  of  men  engaged  in  the  manu- 
facture of  goods  of  the  character  mentioned 
in  the  contract;  and  it  also  shows  that  they 
were  led  to  so  believe  by  the  statements  and 
representation's  of  the  witness  Holstein.  It 
is  true  he  denies  that  he  said  that  the  Good- 
year Hospital  Rubber  Company  was  a  cor- 
poration, but  he  admits  he  told  them  that 
he  represented  a  company  of  that  name,  and 
does  not  deny  that  he  told  them  that  the 
company  had  a  factory  just  outside  of  Hart- 
ford where  it  employed  a  ntunber  of  men  in 
manufacturing  goods  of  the  kind  he  offered 
to  sell,  and  that  he  was  willing  to  give  them 
the  goods  mentioned  at  a  reduced  rate  in  or- 
der to  keep  his  men  employed  during  the 
winter  season;  that  there  was  in  fact  no 
such  corporation,  company,  or  factory,  and 
that  the  sisters  who  represented  the  defend- 
ant in  the  negotiations  never  knew  or  heard 
of  the  plaintiff  in  this  case  until  the  suit 
was  brought,  and  never  intended  to  con- 
tract with  him,  must  be  conceded. 

In  Anson  on  Contracts,  11th  ed.  g  183,  the 
learned  author,  in  speaking  of  "mistake  aa 
to  the  identity  of  the  person  with  whom  the 
contr&ct  is  made,"  refers  to  the  cases  of 
Boulton  V.  Jones,  2  Hurlst.  &,  N.  564,  27 
L.  J.  Exch.  N.  8.  117,  3  Jur.  N.  8.  1166,  6 
Week.  Rep.  107,  and  Cundy  v.  Lindsay,  L.  R. 
3  App.  Cas.  459,  47  L.  J.  Q.  B.  N.  8.  481, 
38  L.  T.  N.  S.  673,  26  Week.  Rep.  406,  14 
Cox,  C.  C.  93,  6  Eng.  Rul.  Cas.  211,  as  fol- 
lows: "In  Boulton  v.  Jones,  Boulton  had 
taken  over  the  business  of  one  Brocklehnrst, 
L.R.A.1916D. 


I  with  whom  Jones  had  been  used  to  deal,  and 
against  whom  he  had  a  set-off.  Jones  sent 
an  order  for  goods  to  Brecklehurst.  Boulton 
supplied  them  without  any  notice  that  the 
business  had  changed  hands.  When  Jonee 
learned  that  the  goods  had  not  come  from 
Brocklehnrst,  he  refused  to  pay  for  them, 
and  it  was  held  that  he  need  not  pay.  'In 
order  to  entitle  the  plaintiff  to  recover,  he 
must  show  that  there  was  a  contract  with 
himself.'  In  Gundy  v.  LindMy,  a  person 
named  Blenkam,  by  imitating  the  signature 
of  a  respectable  firm  named  Blenkiron,  in- 
duced AB  to  supply  him  with  goods  which 
he  afterwards  sold  to  X.  It  was  held  that 
an  innocent  pnrhaser  could  acquire  no  right 
to  the  goods,  because  as  between  AB  and 
Blenkam  there  was  no  contract.  'Of  him,' 
says  Lord  Cairns,  'they  knew  nothing,  and 
on  him  they  never  thought.  With  him  they 
never  intended  to  deal.  Their  minds  never 
even  for  an  instant  of  time  rested  upon  him, 
and  as  between  him  and  them  there  waa  no 
oonsengus  of  mind  which  could  lead  to  any 
agreement  or  contract'  whatever.  As  be- 
tween him  and  them  there  was  merely  the 
one  side  to  a  contract,  where,  in  order  to 
produce  a  contract,  two  sides  should  be 
required.'  The  result  of  the  two  cases  is  no 
more  than  this:  That  if  a  man  accepts  ao 
offer  which  is  plainly  meant  for  another, 
or  if  he  becomes  party  to  a  contract,  by 
falsely  representing  himself  to  be  another, 
the  contract  in  either  case  is  void.  In  the 
flrst  case,  one  party  takes  advantage  of 
the  mistake,  in  the  other  he  creates  it." 

In  note  2  to  page  149  it  is  said:  "The 
same  result  follows  if  the- .seller  is  indueed 
to  contract  with  B  on  his  representation 
that  he  is  acting  as  agent  for  the  named 
person. 

Mr.  Benjamin,  in  his  work  on  Sales  of 
Personal  Property,  4th  ed.  §  60,  after  re- 
viewing the  English  and  American  cases, 
says:  "Where  a  person  passes  himsdf  off 
for  another,  or  falsely  represents  himself 
as  agent  for  another,  for  whom  he  professes 
to  buy,  and  thus  obtains  the  vendor's  assent 
to  a  sale,  and  even  a  delivery  of  goods,  the 
whole  contract  is  void;  it  has  never  come 
into  existence,  for  the  vendor  never  assented 
to  sell  to  the  person  thus  deceiving  him." 
He  then  refers  to  certain  cases  where  the 
contracts  were  held  void  on  the  ground  of 
fraud,  and  says,  "But  they  were  equally  void 
for  mistake."  Mr.  Brantly,  in  the  2d  edition 
of  his  work  on  Contracts,  says  (p.  160.): 
"It  is  well  settled  that  if  a  man  falsely  repre- 
sents that  he  is  the  agent  of  another  and  thus 
obtains  possession  of  property,  there  is  no 
sale,  and  the  transaotion  is  void.  In  this 
instance  the  seller  intends  to  contract,  not 
with  the  person  before  him,  but  with  a 
principal,    who    is    either    nonexistent   or 
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has  not  authorieed  the  eontr»ot.  Then 
ia  eonsequently  no  meeting  of  minda  between 
the  aeller  and  buyer.  The  offer  or  declara- 
tion of  will  hy  tht  seller  ia  not  met  by  a 
oorreaponding  will  on  the  part  of  any  buyer, 
and  the  offer  to  aell,  not  being  made  to  the 
party  present,  cannot  be  accepted  by  him." 

He  says  also:  "That,  where  goods  are 
ordered  ol  one  peraon  and  supplied  by  an- 
other, the  latter  has  no  claim  against  the 
purchaser  ex  contractu,  unless  he  appro- 
priates them  alter  notice  of  the  substitu- 
tion, in  which  case  he  assents  to  the 
change."  p.  168. 

The  same  rule  is  expressed  in  0  Cyc.  401, 
402,  as  follows:  "Mistake  as  to  the  identity 
of  the  other  party  arises  where  a  person 
contracts  with  another  believing  him  to  be 
the  one  with  whom  he  intends  to  contract, 
while,  as  a  matter  of  fact,  it  is  another 
person.  Here,  whether  the  mistake  arises 
through  the  other's  fraud,  as  when  he  false- 
ly represents  himself  to  be  another,  or  ac- 
cepts an  offer  which  is  meant  for  another, 
there  is  no  agreement.  One  who  enters  into 
an  agreement  has  a  rig^t  to  know  with 
whom  he  is  agreeing;  and  when  a  person 
intends  to  contract  with  another,  he  cannot 
be  compelled  to  accept  a  tiiird  person  as 
the  other  party  to  the  contract." 

In  Humble  t.  Hunter,  12  Q.  B.  310,  Lord 
Denman  announces  the  rule  in  the  state- 
meirt:  "You  have  a  right  to  the  benefit 
you  contemplate  from  the  character,  credit, 
and  substance  of  the  party  with  whom  yon 
contract." 

And  in  Arkansas  Valley  Smelting  C!o.  v. 
Belden  Min.  Co.  127  U.  S.  370,  on  page  387, 
32  L.  ed.  240,  248,  8  Sup.  Ct.  Rep.  1308,  the 
Supreme  Court  says:  "But  eyeryone  has  a 
right  to  select  and  determine  with  whom  he 
will  contract,  and  cannot  have  another  per- 
son thrust  upon  him  without  his  consent.  In 
the  familiar  phrase  of  Lord  Denman,  'You 
have  the  right  to  thb  benefit  you  anticipate 
from  the  character,  credit,  and  substance  of 
the  party  with  whom  you  contract.' " 

In  the  case  of  Boston  Ice  Co.  v.  Potter, 
123  Mass.  28,  25  Am.  Rep.  fl,  the  court 
said:  "To  entitle  the  plaintiff  to  recover, 
it  must  show  some  contract  with  the  de- 
fendant. There  was  no  express  contract, 
and,  upon  the  facts  stated,  no  contract  is 
to  be  implied.  The  defendant  had  taken 
ice  from  the  plaintiff  id  1873,  but,  on  ac- 
count of  some  dissatisfaction  with  the  man- 
ner of  supply,  he  terminated  his  contract 
and  made  a  contract  for  his  supply  with 
the  Citizens'  Ice  Company.  The  plaintiff 
afterward  delivered  ice  to  the  defendant  for 
one  year  without  notifying  the  defendant,  as 
the  presiding  judge  has  found  that  it  had 
bought  out  the  business  of  the  Citizens'  Ice 
Company,  until  after  the  delivery  and  con-  i 
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sumption  of  the  ice.  .  .  .  There  was  no 
privity  of  contract  established  between  the 
plaintiff  and  defendant,  and,  without  such 
privity,  the  possession  and  use  of  the  prop- 
erty will  not  support  an  implied  assump- 
sit. Hills  V.  Snell,  104  Mass.  173,  177,  6 
Am.  Rep.  216.  And  no  presumption  of  as- 
sent can  be  implied  from  the  reception  and 
use  of  the  ice,  because  the  defendant  had 
no  knowledge  that  it  was  furnished  by  the 
plaintiff.  ...  A  party  has  a  right  to 
select  and  determine  with  whom  he  will 
contract,  and  cannot  have  another  person 
thrust  upon  him  without  his  consent.  It 
may  be  of  importance  to  him  who  performs 
the  oontraot.  ...  In  all  these  cases, 
as  he  may  contract  with  whom  be  pleases, 
the  sufficiency  of  his  reasons  for  so  doing 
cannot  be  inquired  into.  .  .  .  If  he  had 
received  notice  and  continued  to  take  the 
ice  as  delivered,  a  contract  would  be  im- 
plied." 

In  the  case  of  Edmunds  v.  Merchants' 
Despatch  Transp.  Co.  135  Mass.  283,  "the 
swindler  introduced  himself  as  a  brother 
of  Edward  Fape,  of  Dayton,  Ohio;  .  .  . 
the  plaintiffs  understood  that  they  were 
selling,  and  intended  to  sell,  to  the  real  Ed- 
ward Pape,"  and  the  court  held  that  there 
was  no  contract  with  him,  because  the 
swindler  who  acted  as  his  agent  had  no 
authority,  and  that  there  was  no  contract  of 
sale  made  with  anyone,  and  that  the  rela- 
tion of  vendor  and  vendee  never  existed  be- 
tween the  plaintiffs  and  the  swindler. 

In  the  case  of  Kodliff  v.  Dallinger,  141 
Mass.  1,  55  Am.  Rep.  430,  4  N.  E.  805,  wool 
was  delivered  to  a  broker  with  the  undei^ 
standing  that  it  was  sold  to  an  undisclosed 
manufacturer.  It  turned  out  that  the 
broker  in  fact  was  not  acting  for  the  un- 
disclosed principal,  and  the  court  held  that 
there  was  no  contract  of  sale. 

In  the  case  of  Barnes  t.  Shoemaker,  112 
Ind.  612,  14  N.  E.  367,  where  the  goods  or- 
dered by  one  person  were  supplied  by  an- 
other, the  supreme  court  of  Indiana  held 
that  the  acceptance  and  use  of  the  goods, 
without  notice  that  they  were  so  supplied, 
would  not  warrant  a  recovery  because  "one 
of  the  indispensable  elements  of  a  contract 
— the  mutual  consent  of  the  contracting 
parties" — was  absent,  and  that,  to  support 
a  recovery  for  goods  sold  and  delivered, 
there  must  be  a  contract,  either  express  or 
implied,  between  the  person  who  ordered 
and  the  one  who  supplied  the  goods. 

The  cases  of  Roof  v.  Morrisson,  37  111. 
App.  37,  Consumers'  Ice  Co.  v.  E.  Webster, 
Son  &.  Co.  32  App.  Div.  S02,  63  N.  Y.  Supp. 
56,  and  Randolph  Iron  Co.  v.  Elliott,  34  N. 
J.  L.  184,  3  Mor.  Min.  Bep.  63,  are  to  the 
same  effect. 

In  this  state  the  case  of  Fifer  v.  Clear- 
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field  ft  C.  Coal  ft  Coke  Co.  103  Md.  1,  «2 
Atl.  1122,  is  directly  in  point.  There  the 
contract  was  made  in  the  name  of  the 
Cambria  Coal  Company  by  one  who  repre- 
sented that  he  was  the  agent  of  the  com- 
pany. The  defendant  was  led  to  believe 
and  thought  that  the  Cambria  Coal  Com- 
pany was  a  corporation.  The  evidence  dis- 
closed that  there  was  no  such  corporation, 
and  that  the  agent  in  fact  represented  tha 
plaintiff,  Clarence  A.  Fifer,  who  was  trad- 
ing as  the  Cambria  Coal  Company.  In  dis- 
posing of  the  case,  Judge  Page,  speaking 
for  this  court,  said :  "The  testimony  shows 
that  the  contract  entered  into  by  the  ap- 
pellee was  with  the  Cambria  Coal  Company, 
which,  so  far  as  the  record  discloses,  was 
a  fiction,  not  representing  any  corporation 
or  association.  It  is  clear,  from  all  the 
evidence,  that  the  appellee  and  its  agents, 
during  the  whole  time  the  negotiation  for 
the  sale  of  the  foal  were  going  on,  thought 
they  were  dealing  with  a  corporation." 

After  referring  to  some  of  the  evidence 
in  the  case,  he  said  further:  "It  is  there- 
fore clear  that  the  appellee  supposed  it 
was  dealing  with  a  corporation,  and  not 
with  an  individual;  and,  furthermore,  the 
evidence  will  show  that  this  belief  on  its 
part  was  induced  by  the  conduct  of  Die- 
trich, the  agent  of  the  appellant.  The  law 
applicable  to  such  a  state  of  facts  is  thus 
stated  in  Anson  on  Contracts,  8th  ed.,  p. 
163.  Mistakes  as  to  the  identity  of  the  per- 
son with  whom  the  contract  is  made  'arise 
where  A  contracts  with  X,  believing  him  to 
be  M;  that  is,  where  the  offerer  has  in  con- 
templation a  definite  person  with  whom  he 
intends  to  contract.'  The  author  cites  in  sup- 
port of  this  position  the  cases  of  Boulton  v. 
Jones,  2  Hurlst.  ft  N.  664,  27  L.  J.  Exch.  N. 
S.  117,  3  Jur.  N.  S.  1156,  6  Week.  Rep.  107; 
Cundy  v.  Lindsay,  K  R.  3  App.  Oas.  459, 
47  L.  J.  Q.  B.  N.  S.  481,  38  L.  T.  N.  S.  673, 
26  Week.  Rep.  406,  14  Cox,  C.  C.  93,  6  Eng. 
Rul.  Cas.  211.  In  the  latter  case,  where  'a 
person  named  Blenkarn  imitating  the  sig- 
nature of  a  respectable  firm  named  Blenk- 
iron,  induced  AB  to  supply  him  with  goods 
which  he  afterwards  sold  to  X,  it  was  held 
an  innocent  purchaser  could  acquire  no 
right  to  the  g«ods,  because  as  between  AB 
and  Blenkarn  there  was  no  contract.'" 

After  quoting  the  statement  of  Lord 
Cairns  in  that  case,  and  citing  the  case  of 
Roof  V.  Morrisson,  supra,  this  court  further 
said:  "The  author  in  a  note  adds:  These 
cases  must  be  distinguished  from  those 
where  B  deals  with  A,  supposing  A  to  be 
acting  for  himself,  when  in  fact  A  is  acting 
for  an  undisclosed  principal,  X.  Applying 
these  principles  to  the  undisputed  evidence 
in  the  case,  it  seems  that  the  appellee  was 
led  to  suppose  that  it  was  dealing  with 
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a  corporation.  ...  It  did  not  Intend 
to  contract  with  an  individual,  and  was 
misled  by  Deitrich  in  so  doing.  There  was 
therefore  no  valid  contract  between  the 
appellee  and  the  appellant,  and  the  latter 
cannot  maintain  this  suit." 

It  is  urged  on  behalf  of  the  appellee  that 
a  mistake  as  to  the  identity  of  the  party 
with  whom  the  contract  waa  made  ooly 
avoids  the  contract  when  it  is  material  for 
one  party  to  know  with  whom  he  is  con- 
tracting and  when  he  has  a  definite  person 
in  view.  Of  course,  the  mistake  does  not 
arise  where  one  of  the  parties  has  no  defi- 
nite person  in  view  with  whom  he  intends 
to  contract.  As  said  in  Anson  on  Con- 
tracts, §  184:  "It  cannot  arise  in  the  case 
of  general  offers  which  anyone  may  accept, 
such  as  offers  by  advertisement  or  sales 
for  ready  money." 

But  to  hold  that  the  rule  only  applies 
where  the  defendant  can  show  that  it  was 
important  for  him  to  know  with  whom  he 
was  contracting,  or  that  he  had  a  reason 
for  not  wanting  to  contract  with  the  plain- 
tiff, would  be  to  lose  sight  of  the  principle 
upon  which  the  rule  rests.  |f  a  person  has 
a  right  to  contract  with  whom  he  pleases, 
and  another  cannot  be  thrust  upon  him 
without  his  consent,  he  cannot  be  held  to 
have  contracted  with  a  person  other  than 
the  one  he  contemplated. 

In  the  case  of  Boulton  v.  Jones,  supra, 
the  defendant  had  a  set-off  against  the 
party  with  whom  he  thought  he  was  deal- 
ing; and  in  the  case  of  Boston  Ice  Co.  v. 
Potter,  supra,  it  was  urged  that  the  rule 
should  not  apply  unless  there  was  a  similar 
reason  why  the  contract  should  not  be  en- 
forced. In  answer  to  this  contention  the 
court  in  the  latter  case  said:  "The  fact 
that  a  defendant  in  a  particular  case  has  a 
claim  in  set-off  against  the  original  con- 
tracting party  shows  clearly  the  injustice 
of  forcing  another  person  upon  him  to  exe- 
cute the  contract  without  his  consent, 
against  whom  his  set-off  would  not  be  avail- 
able. But  the  actual  existence  of  the  claim 
in  set-off  cannot  be  a  test  to  determine  that 
there  is  no  implied  assumpsit  or  privity 
between  the  parties.  Kor  can  the  nonexist- 
ence of  a  set-off  raise  an  implied  assumpsit. 
.  .  .  The  implied  assumpsit  arises  upon 
the  dealings  between  the  parties  to  the 
action,  and  cannot  arise  upon  the  dealings 
between  the  defendant  and  the  original  con- 
tractor, to  which  the  plaintiff  was  not  a 
party." 

In  the  case  at  bar  the  sisters  who  repre- 
sented the  defendant  never  knew  or  heard 
of  Reuben  R.  Kusnitt,  but  thought  they 
were  contracting  with,  and  intended  to  con- 
tract with,  a  company  or  corporation  en- 
gaged in  manufacturing  goods  of  the  kind 
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they  ordered.  They  had  in  view  a  definite 
person  with  whom  they  intended  to  con- 
tract; and,  as  there  wag  no  such  person  or 
company,  there  was  no  contract.  This  ia 
not  the  case  of  dealing  with  an  agent,  sup: 
posing  him  to  be  acting  for  himself.  Hol- 
stein  represented  that  he  was  acting  for  a 
company  or  corporation  which  in  fact  did 
not  exist. 

TIte  cases  of  Stoddard  r.  Ham,  129  Mass. 
383,  37  Am.  Kep.  369,  and  Clement  t.  Brit- 
ish American  Assur.  Co.  141  Mass.  298,  5 
N.  E.  847,  cited  and  relied  upon  by  the 
appellee,  are  not  in  conflict  with  the  Massa- 
chusetts cases  to  which  we  have  already 
referred.  In  Stoddard  v.  Ham,  the  court 
said:  "It  was  not  a  case  of  mistaken 
identity.  The  plaintiffs  knew  that  they 
were  dealing  with  Leonard.  They  did  not 
mistake  him  for  the  defendant.  Nothing 
was  said  as  to  any  other  party  to  the  sale. 
The  conclusion  is  unavoidable  that  the  con- 
tract was  with  him." 

And  in  Clement  t.  British  American 
Assur.  Co.,  the  court  said:  "If  A  deals 
with  B  without  any  inquiry  as  to  his  iden- 
tity, and,  in  consequence  of  the  dealing,  B's 
position  is  changed,  as  a  general  rule  A 
would  be  estopped  from  setting  up  that  he 
supposed  he  was  dealing  with  another  per- 
son, and  thus  defeating  the  contract." 

It  is  quite  apparent  that  these  cases  do 
not  depart  from  the  rule  adhered  to  in  the 
other  Massachusetts  cages  referred  to,  and 
which  applies  to  a  case  where  the  agent 
ieads  one  to  believe  that  he  is  contracting 
with  a  company  or  corporation  that  does 
not  in  fact  exist. 

The  suit  was  brought  under  the  practice 
act  in  force  in  Baltimore  city,  and,  as  the 
defendant  in  the  affidavit  to  its  pleas  ad- 
mitted the  plaintiff's  claim  to  the  extent  of 
$21.50,  the  appellee  contends  that  it  is 
estopped  from  denying  that  it  contracted 
with  him.  This  contention,  however,  is 
fully  disposed  of  in  the  case  of  Laubheimer 
V.  Naill,  88  Md.  174,  40  Atl.  888,  where  this 
eoiirt  held  that,  if  the  plaintiff  fails  to  take 
«  judgment  for  the  amount  admitted  to  be 


due,  the  defendant  is  not  bound  by  his  ad- 
mission in  the  aflidavit  to  his  plea. 

It  is  conceded  that  the  express  package 
containing  the  water  bottles,  ice  bags,  and 
invalid  ring,  amounting  to  $21.60,  was 
received  by  the  defendant.  But  at  the  time 
the  defendant  received  the  package  it  did 
not  know  that  it  had  been  shipped  by  the 
plaintiff,  and  the  evidence  shows  that  it  has 
never  been  opened  and  is  still  at  the  col- 
lege. So  far  as  the  record  shows,  there  has 
been  no  demand  by  the  plaintiff  for  these 
goods,  and  no  conversion  of  or  refusal  to 
return  them.  As  the  defendant  did  not 
order  or  contract  to  purchase  them  from 
the  plaintiff,  and  did  not  know,  when  they 
were  received,  that  they  had  been  furnished 
by  him,  there  was  no  express  or  implied 
contract  to  pay  for  them,  unless  we  are  to 
hold  that  one  person  can  make  another  his 
debtor  without  the  latter's  consent.  In 
Randolph  Iron  Co.  v.  KUiott,  34  N.  J.  L. 
184,  3  Mor.  Min.  Rep.  63,  supra,  the  court 
held  that,  where  goods  come  into  the  posses- 
sion of  the  defendant  under  such  circum- 
stances, assumpsit  cannot  be  maintained 
unless  the  plaintiff  shows  that  there  has 
been  a  subsequent  demand  and  a  refusal  or 
conversion  of  the  goods.  If  the  defendant 
had  received  the  goods  with  the  knowledge 
that  they  had  been  shipped  by  the  plaintiff, 
or  had  appropriated  them  to  its  use  after 
notice  that  they  were  furnished  by  him,  or 
upon  demand  by  the  plaintiff  had  refused 
to  surrender  them,  a  very  different  principle 
would  apply.  But  the  mere  fact  that  they 
are  in  the  possession  of  the  defendant  under 
the  circumstances  disclosed  by  the  record 
does  not  impose  upon  it  the  burden  of 
returning  them,  or  establish  an  implied  con- 
tract to  pay  for  them. 

It  follows  from  what  we  have  said  that 
there  was  no  evidence  in  the  case  legally 
sufficient  to  entitle  the  plaintiff  to  recover, 
and  that  the  defendant's  third  prayer 
should  therefore  have  been  granted. 

Judgment  reversed  without  a  new  trial, 
with  costs  to  the  appellant. 


Annotation — ^Right  to  avoid  contract  because  of  mistake  as  to  idoitity  of 

othtf  party  thereto. 


The  right  to  avoid  a  contract  because 
of  mistake  as  to  the  identity  of  the  other 
party  thereto  is  based  upon  the  right  of 
a  party  to  choose  with  whom  he  will 
enter  into  contractual  relations.  No  rea- 
son need  be  given  for  the  manner  of 
exercising  this  right  of  choice.  For  some 
reason  satisfactory  to  himself  a  man  may 
be  willing  to  deal  with  a  certain  person 
but  not  with  another  on  precisely  the 
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same  terms.  Everyone  has  this  right,  that 
is,  to  select  and  determine  with  whom  he 
will  contract;  he  may  not  have  another 
person  thrust  ui>on  him  without  his  con- 
sent. The  reputation  of  a  certain  per- 
son or  firm  may  be  such  that  the  party 
desires  to  contract  with  him  and  him 
only.  If  a  mistake  arises  and  such  a 
party  contracts  with  another  in  the 
belief  that  he  is  contracting  with  the  de- 
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sired  person,  the  contract  may  be 
avoided.  It  is  more  accurate  to  say  that 
no  contract  exists.^  This  rule  applies 
where  the  mistake  arises  without  any 
fraudulent   conduct,   at   least   no   more 


fraudulent   conduct    than   nondisclosure 
of  facts.* 

In  some  eases  stopping  short  of  ex- 
press representations,  deceptive  appear- 
ances   are    created    which    amount    to 


1  In  denying  to  a  purchaser  of  ore  upon 
credit  the  right  to  assign  the  contract  so 
as  to  vest  in  his  assignee  his  rights  under 
the  contract,  the  court  in  Arkansas  Valley 
Smelting  Co.  v.  Belden  Min.  Co.  (1887)  127 
U.  S.  379,  32  L.  ed.  246,  8  Sup.  Ct.  Rep. 
1308,  states  that  everyone  has  a  right  to 
select  and  determine  with  whom  he  will 
contract,  and  one  cannot  have  another  per- 
son thrust  upon  him  without  his  consent. 

No  mistake  as  to  identity  authorizing  a 
rescission  of  the  contract  arises  from  the 
fact  that  goods  ordered  of  a  firm  whose 
business  office  was  in  one  state  were  shipped 
from  the  firm's  factory  in  another  state. 
Baird  Bros.  v.  Pratt  (1905)  6  Ind.  Terr. 
38,  89  S.  W.  648,  judgment  reversed  on 
other  grounds  in  (1906)  10  L.RA.(N.S.) 
1116,  78  C.  C.  A.  515,  148  Fed.  825. 

>In  Roof  V.  Morrisson  (1890)  37  lU.  App. 
37,  a  wholesale  merchant  accustomed  to  sell 
goods  to  a  partnership,  who  took  a  credit 
order  from  the  firm  after  it  had  been 
changed  into  a  corporation  without  any  no- 
tice of  the  change,  was  held  to  have  the 
Tight  to  avoid  the  contract  and  recover  the 
goods,  after  an  assignment  by  the  corpo- 
ration. No  notice  of  the  dissolution  of  the 
partnership  was  published  in  the  newspapers 
of  the  city  in  which  the  business  was  lo- 
cated, nor  was  any  notice  sent  to  the 
wholesale  dealer.  The  only  change  that  was 
made  in  the  name  of  the  firm  wan  the  drop- 
ping of  the  symbol  "&"  from  the  old  part- 
nership name- 

A  consumer  who  contracted  with  an  ice 
company  to  furnish  him  ice  is  not  liable 
upon  a  contract  implied  from  the  delivery 
and  acceptance  of  the  ice,  to  aoother  com- 
pany which  purchased  the  business  of  the 
first  company  and  supplied  him  with  ice 
without  notifying  him  of  the  change.  Bos- 
ton Ice  Co.  v.  Potter  (1877)  123  Mass.  28, 
25  Am.  Rep.  9. 

A  dealer  who  received  an  order  for  eoods 
from  what  he  supposed  to  be  an  established 
firm  may  recover  the  goods  where,  as  a  mat- 
ter of  fact,  they  were  ordered  by  another 
doing  business  under  a  similar  name,  while 
he  was  an  undischarged  liquidating  debtor. 
Re  Reed  (1876)  L.  R.  3  Ch.  Div.  (Eng.) 
123,  45  L.  J.  Bankr.  N.  S.  120,  34  L.  T.  N. 
S.  664,  24  Week.  Rep.  904. 

A  lessor  who  entered  into  an  agreement 
modifying  the  lease,  with  a  corporation  of 
the  same  name  as  the  original  lessee,  or- 
ganized under  the  laws  of  a  different  state 
and  constituting  a  different  corporation, 
thougli  with  the  same  officers  and  members, 
may  avoid  the  contract,  since  there  was  no 
intention  to  contract  with  the  second  cor- 
poration. Brighton  Packing  Co.  v.  Butch- 
ers' .Slaughtering  &  Melting  Asso.  (1912) 
211  Mass.  398,  97  N.  E.  780  The  lessor 
had  no  knowledge  of  the  change  in  the  cor- 
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porate  organization,  and  this  was  kept 
hidden  from  him;  the  lease,  as  modified, 
was  sought  to  be  enforced  by  an  assignee 
thereof,  and  it  was  claimed  that  the  lessor 
had  estopped  himself  from  making  a  claim 
that  the  modified  agreement  was  invalid  by 
recognizing  the  assignee  and  permitting  him 
to  incur  great  expense  on  the  stren^h  of 
Uie  agreement  and  in  reliance  upon  its  valid- 
ity and  expectation  of  its  fulfilment.  This 
position  was  held  not  maintainable,  as  all 
the  conduct  of  the  lessor  grew  out  of  and 
was  based  upon  his  belief  that  he  had  made 
a  valid  agreement  with  the  original  corpo- 
ration, a  belief  which  was  wholly  erroneous 
and  was  caused  by  the  second  corporation's 
fraudulent  concealment  of  the  truth. 

One  who  borrowed  money  believing  it  to 
be  the  money  of  a  certain  person,  to  whom 
she  executed  a  note  for  the  money  bo>  bor- 
rowed, cannot  be  held  liable  in  a  suit  in 
assumpsit  to  third  person,  although  the 
money  was  in  fact  his  money  as  he  claimed. 
Langdon  v.  Hughes  (1904)  113  HI.  App.  203. 

An  owner  of  goods  who  delivers  them  on 
credit  on  a  supposed  contract  of  sale,  to 
one  professing  to  act  for  a  well-known  firm, 
but  fraudulently  intending  to  appropriate 
the  goods  to  himself  and  another,  partners 
in  a  business  of  a  different  kind,  may  main- 
tain trover  against  an  auctioneer  who  makes 
advances  upon  the  goods  in  good  faith  and 
sells  then  to  repay  himself  before  notice. 
Hardman  v.  Booth  (1863)  1  Hurlst.  &  C 
(Eng.)  80S,  9  Jur.  N.  S.  81,  32  L.  .1.  Exch 
N.  S.  105,  7  L.  T.  N.  S.  638,  11  Week.  Rep. 
239.  It  is  stated  by  Pollock  in  rendering 
the  opinion  that  there  never  was  any  con- 
tracting mind;  that  the  owners  of  the  goods 
thought  they  were  dealing  with  the  well- 
known  firm  to  whom  they  sent  the  poods; 
that  this  was  the  form  of  the  contract,  but 
it  had  no  substance.   ' 

Cundy  v.  Lindsay  (1878)  L.  R.  3  App. 
Cas.  (Eng.)  459,  47  L.  J.  Q.  B.  N.  S.  481, 
38  L.  T.  N.  S.  573,  26  Week.  Rep.  400,  14 
Cox,  C.  C.  93,  6  Eng.  Rul.  Cas.  211,  is  suf- 
ficiently set  out  in  the  opinion  in  School 
SiSTEBS  v.  KusNiTT,  ante,  792. 

See  Boulton  v.  Jones,  sufficiently  set  out 
in  the  opinion  in  School  Sist^!»  v. 
Kvssm. 

It  is  stated  in  Randolph  Iron  Co.  v.  Elli- 
ott (1870)  34  N.  J.  L.  184,  3  Mor.  Min.  Rep. 
63,  that  the  relation  of  vendor  and  pur- 
chaser does  not  exist  between  a  company 
that  has  filled  an  order  for  iron  ^ven  to 
another,  ana  the  person  who  ordered  the 
iron;  but  that  after  demand  or  the  iron 
and  refusal  to  return  it,  or  after  actual  con- 
version, trover  would  lie;  or  after  sale  of 
the  ore  by  the  purchaser  the  tort  might  be 
waived  and  assumpsit  maintained. 

One  who  purchased  for  use  in  a  building 
stone   which   he   thought   or   supposed  was 
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fraud.'  In  such  a  ease  the  reason  for 
avoiding  the  contract  is  much  stronger 
than  in  the  absence  of  fraud.  For  here, 
as  in  the  case  of  express  fraudulent  rep- 
resentations as  to  the  identity  of  the 
party  with  whom  the  negotiations  are 
being  conducted,  an  element  additional 
to  mistake  is  introduced,  viz.,  that  of 
fraud.*  The  party  thus  mistaken  as  to 
the  identity  of  the  other  party  to  tl^e 


contract  has  the  right  to  avoid  the  con- 
tract.*   ■ 

In  some  cases  the  contract  is  treated 
as  voidable  merely.'  This,  however,  is 
inaccurate.  As  stated  in  the  introduc- 
tion, it  is  more  accurate  to  say  that  no 
contract  exists  in  such  a  ease.  To  use  a 
convenient  expression,  the  contract  is 
wholly  void.' 

It  is  not  necessary  for  any  damage  to 


the  property  of  a  corporation,  but  which 
was  in  fact  the  property  of  an  official  of 
the  corporation,  cannot  defeat  an  action  to 
recover  for  goods  sold  and  delivered  on  the 
theory  that  he  did  not  contract  with  the 
owner.  Pizzutielle  v.  Graham  (1907)  56 
Misc.  584,  lOe  N.  Y.  Supp.  1099.  The  the- 
ory of  the  court  is  not  dear.  Apparently 
tlie  action  was  brought  on  the  contract  of 
sale,  although  in  the  opinion  there  is  at 
least  some  langu.<ige  indicating  a  recovery 
upon  an  implied  contract  arising  from  the 
use  of  the  goods  purchased,  the  court  stat- 
ing that  the  purchaser  cannot,  after  obtain- 
ing the  property,  hold  it  and  yet  refuse  to 
pay  for  it. 

•  Where,  at  a  public  sale  by  an  adminis- 
trator of  the  goods  of  his  decedeut's  estate, 
another  put  up  a  horse  at  the  sale  as  the 
property  of  the  estate,  the  purchaser  of  the 
horse,  thinking  it  to  be  the  property  of  the 
estate,  is  not,  upon  discovery  of  the  fact 
as  to  the  ownership,  bound  to  take  it. 
Barker  v.  Keown  (1896)  67  111.  App.  433. 
The  fraud  practised  upon  the  purchaser  is 
stated  to  furnish  sufficient  reason  for  re- 
scinding the  purchase. 

One  who  bids  upon  chattda  at  a  public 
auction  of  the  enects  of  a  decedent,  the 
stock  bid  upon  being  the  property  of  an- 
other person,  may  avoid  the  contract  upon 
discovery  of  the  real  ownership  of  the 
property.  The  auctioneer  who  was  conduct- 
ing the  sale  in  this  case  was  ignorant  of 
the  ownership  of  the  stock  sold.  Thomas 
V.  Kerr  (1868)  3  Bush.  (Ky.)  610,  90  Am. 
Dee.  262.  This  amounts  to  a  fraud  which 
entitles  the  purchaser  to  repudiate  the  sale 
upon  discovery  thereof. 

One  who  was  induced  to  borrow  money 
and  give  a  note  to  a  money  lender  who  had 
attained  an  evil  reputation  so  that  the  bor- 
rower was  not  willing  to  contract  with  him, 
by  means  of  the  fraudulent  concealment  of 
his  identity  by  such  lender,  may  revoke  the 
contract  upon  discovery  of  the  fraud.  Gor- 
don V.  Street  [1899]  2  Q.  B.  (Eng.)  641, 
69  L.  J.  Q.  B.  N.  S.  45,  81  L.  T.  N.  S.  237, 
48  Week.  Rep.  168,  15  Times  L.  R.  445. 

See  Hardman  v.  Booth  (Kng.)  supra. 

4  It  has  been  stated  that  whether  the  con- 
tract is  created  by  fraud  or  innocent  mis- 
take, the  legal  effect  is  the  same.  Roof  v. 
Morrisson  (1890)  37  IIL  App.  37.  Appar- 
ently what  is  meant  here  by  "legal  effect" 
is  that  in  either  case  the  right  to  rescind 
exists. 

»A  party  intending  to  purchase  a  monu- 
ment of   a  certain   person,   who   is   induced 
to  enter  into  a  contract  with  another  upon  ' 
L.R.A.1916D. 


the  false  and  fraudulent  representations  of 
the  other  that  he  is  the  agent  of  the  party 
with  whom  the  first  party  intended  to  con- 
tract, may  avoid  such  contract.  Fox  v. 
Tabel  (1896)  66  Conn.  397,  34  Atl.  101. 

One  who  purchased  a  pair  of  oxen  of  one 
who  had  them  in  his  possession  may  revoke 
the  contract  upon  discovering  that  the  oxen 
in  fact  belonged  to  another  with  whom  he 
did  not  choose  to  deal,  if  the  person  with 
whom  the  purchaser  dealt  made  representa- 
tions which  might  properly  be  found  to  be 
representations  that  the  title  to  the  oxen 
was  exclusively  in  him.  Winchester  v. 
Howard  (1867)  97  Haas.  303,  93  Am.  Dec. 
93. 

A  seller  may  avoid  a  contract,  or  rather 
no  contract  exists,  in  case  one  who  has 
stolen  a  certificate  of  deposit  representa 
himself  to  be  the  one  whose  name  appears 
in  the  certificate,  and  obtains  goods  giving 
the  certificate  as  security.  Loeffel  v.  Pohl- 
man  (1892)  47  Mo.  App.  574.  It  was  held 
in  this  case  that  the  owner  could  maintain 
an  action  for  conversion  against  an  officer 
who  had  secured  the  goods  upon  the  arrest 
of  the  purchaser,  and  had  delivered  tho:n 
to  the  jailer  for  the  prisoner,  who  was  sen- 
tenced to  the  penitentiary. 

A  vendor  who  negotiated  with  what  he 
supposed  to  be  a  firm  that  had  been  doing 
busmess  in  his  city  for  a  considerable  time, 
and  that  was  represented  by  the  persons 
doing  business  with  him  to  be  the  old  firm, 
is  not  bound  by  the  contract  where,  as  a 
matter  of  fact,  the  members  of  the  old 
finn,  together  with  another,  had  formed  a 
corporation  by  the  same  name  with  a  small 
capital  stock,  only  a  small  part  of  which 
was  paid  in,  since  he  had  the  right  to  rely 
upon  the  financial  ability  of  the  firm  with 
which  it  was  understood  the  contract  was 
made.  Consumers'  Ice  Co.  v.  E.  Webster, 
Son  &  Co.  (1898)  32  App.  Div.  592.  53  N. 
Y,  Supp.  56,  followed  (1003)  79  App.  Div. 
350,  79  N.  Y.  Supp.  385. 

One  who  is  led  by  the  misrepresentations 
of  an  agent  to  believe  that  he  is  dealing 
with  a  committee  of  Congress  in  the  pur- 
chase of  certain  books  may  avoid  the  con- 
tract where  it  appears  that  Congress  has 
nothing  to  do  with  the  distribution  of  the 
books  m  question;  and  it  is  immaterial  tiiat 
the  precise  books  for  which  the  party  bar- 
gains are  tendered  to  him.  Barcua  v. 
Dorries  (1901)  64  App.  Div.  109,  71  N.  Y. 
Supp.  695. 

•Fox  V.  Tabel  (Conn.)  supra  (there  is  no 
decision  in  this  case  to  this  efTect,  however). 

T  Loeffel    V.    Fohlman     (Mo.)     and    Con- 
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have  been  sustained  by  the  fraud.  It  is 
enough  that  it  induced  the  execution  of 
a  contract  irith  one  iirith  whom  the  de- 
frauded party  did  not  intend  to  coU" 
tract.' 

In  other  cases  of  mistake  as  to  the 
party  with  whom  a  contract  is  made, 
induced  by  the  fraud  of  another,  relief 
has  been  based  on  the  ground  of  fraud 
rather  than  on  the  ground  of  mistake.* 

In  case  of  sales,  the  doctrine  has 
sometimes  been  limited  to  sales  on 
credit." 

The  cases  heretofore  discussed  in 
which  a  party  has  been  allowed  to  avoid 
a  contract  for  mistake  as  to  the  identity 
of  the  party  with  whom  the  contract  is 
made  have  been  cases  in  which  the  party 
intended  to  contract  with  some  definite 
person  or  firm  which  he  had  in  mind,  or 
intended  not  to  contract  with  the  person 
or  firm  with  which  the  so-called  contract 
was  actually  made.  The  doctrine  of 
these  cases  has  been  extended  to  a  mis- 
take as  to  the  character  of  the  other 
party,  e.  g.,  as  to  whether  it  is  a  cor- 
poration or  an  individual.  Accordingly, 
a  coal  company  which  entered  into  an 
agreement  to  furnish  coal  on  credit^  with 
what  it  supposed  was  a  corporation  with 
paid-up  capital  and  a  legal  status,  was 
held  entitled  to  avoid  the  contract  upon 
discovery  that  there  was  no  corporation, 
but  an  individual  doing  business  in  an 
assumed  name,  where  the  belief  that  the 
coal  company  was  dealing  with  a  cor- 
poration was  induced  by  the  conduct  of 
an  agent  of  the  individual  thus  trans- 
acting business.'* 

It  is  a  matter  of  considerable  doubt 
whether  the  mistake  in  Sohool  Sisters 
V.  KcSNiTT,  and  that  in  Fifer  v.  Clear- 
field Coal  &  Coke  Co.  are  such  mistakes 
as  authorize  the  avoidance  of  the  con- 
tract under  the  principles  applicable  to 
mistake  as  to  identity.  As  stated 
above,  a  mistake  as  to  the  identity  of  a 


party  prevents  the  formation  of  any 
contract.  Consequently,  no  rights  are 
acquired  under  it.  In  case  of  a  sale  by 
a  mistaken  party,  the  right  of  the  ven- 
dor to  recover  the  goods  after  delivery, 
or  their  value,  is  not  eat  off  by  the  in- 
tervention of  a  bona  fide  purchaser.  In 
such  a  case  recovery  may  be  bad  of  the 
bona  fide  purchaser  in  the  absence  of 
estoppel.  But  re<ft)very  of  a  bona  fide 
purchaser  has  been  denied  "  in  case  of 
a  mistake  induced  by  fraud  such  as  was 
involved  in  the  sale  of  coal  above  men- 
tioned and  in  the  purchase  in  the  Kus- 
NiTT  Case.  In  the  case  in  which  recov- 
ery was  thus  denied,  an  individual 
named  Wallia  adopted  the  name  of 
"Hallam  &  Company,"  bad  letter  heads 
printed  indicating  "Hallam  &  Company" 
as  a  large  firm,  and  ordered  goods  of  a 
manufacturer;  it  was  held  that  until  the 
contract  of  sale  was  disaSSrmed  the  per- 
son could  give  a  good  title  to  the  goods 
to  a  bona  fide  purchaser  for  value.  In 
discussing  the  person  with  whom  the 
contract  was  made,  it  is  stated  that  it 
was  clearly  made  with  the  wjriter  of  the 
letters,  that  if  it  could  have  been  shown 
that  there  was  a  separate  entity  called 
Hallam  &  Company,  and  another  entity 
called  Wallis,  then  the  ease  might  have 
come  within  the  doctrine  of  Candy  v. 
Lindsay  (set  out  in  School  Sisters  ▼. 
Kusnitt),  but  there  was  only  one  entity, 
although  trading  it  might  be  under  an 
alias.  Consequently,  there  was  held  to 
be  a  contract  by  which  the  property 
passed  to  the  impostor  so  as  to  enable 
him  to  pass  title  to  a  bona  fide  pur- 
chaser. It  is  clear  that  in  the  sale  by 
the  coal  company  and  in  the  purchase 
involved  in  the  Kitsnitt  Case  the  inten- 
tion was  to  contract  with  the  principals 
of  the  respective  agents  through  whom 
the  contracts  were  made. 

It  seems  reasonably  clear  that  the  trUe 
basis  of  relief  in  such  cases  is  fraud. 


Bumers'  Ice  Co.  v.  Webster,  Son  &  Co.  (K. 
Y.)  supra;  Re  Reed  (1876)  L.  R.  3  Ch.  Div. 
(Eng.)  123,  45  L.  J.  Bankr.  N.  S.  120,  34 
L.  T.  N.  S.  664,  24  Week.  Rep.  904;  Gundy 
v.  Lindsay  (1878)  L.  R.  3  App.  Cas.  (Eng.) 
459,  47  L.  J.  Q.  N.  S.  481,  38  L.  T. 
N.  S.  573,  26  Week.  Rep.  400,  14  Cox,  C. 
C.  936,  6  Eng.  Rul.  Cas.  211;  Hardman  v. 
Booth  (1863)  1  Hurlst.  &.  C.  (Eng.)  803, 
9  Jur.  N.  S.  81,  32  L.  J.  Exch.  N.  S.  105, 
7  L.  T.  N.  S.  638,  11  Week.  Rep.  239. 

•  Fox  v.  Tabel  (Conn.)  and  Barcus  v. 
Dorries  (N.  Y.)  supra. 

9  A  vendor  who  is  induced  by  the  fraudu- 
lent representations  of  one  with  whom  he 
is  dealing,  to  believe  he  is  selling  to  the 
state,  may  reclaim  the  goods  from  such  per- 
son upon  discovering  the  fraud.  La  Salle 
L.R.A.1916D. 


Pressed  Brick  Co.  v.  Coe  (1896)  65  lU.  App. 
619. 

It  is  not  incumbent  upon  the  vendor  in 
such  case  to  prove  that  the  person  making 
the  misrepresentation  obtained  the  goods 
witli  intent  not  to  pay  for  them.  (lU.) 
Ibid. 

WRoof  V.  Morrisson  (1890)  37  ID.  App. 
37;  and  see  Clement  v.  British  American 
Assur.  (Do.  (1886)  141  Mass.  298,  5  N.  E. 
847,  supra. 

See  infra  for  discussion  of  materiality 
of  the  mistake. 

"Fifer  v.  Clearfield  Coal  &  Coke  Co. 
(1906)  103  Md.  1,  62  Atl.  1122.  And  see 
School  Sistkrs  v.  Kusnitt,  ante,  792. 

"King's  Norton  Metal  Co.  v.  Edridjfc, 
M.  &  Co.  (1897)  14  Times  L.  R.  (Eng.)  98. 
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That  a  party  contracting  with  the  "A 
Company,"  for  example,  does  not  have 
the  right  to  avoid  the  contract  upon  dis- 
covery that  the  "A  Company"  is  a  part- 
nership instead  of  a  corporation,  as  he 
supposed,  or  that  it  is  an  individual  do- 
ing business  under  that  name,  seems  rea- 
sonably clear  in  the  absence  of  fraud." 

If  the  real  basis  for  relief  in  such 
cases  is  fraud,  in  order  that  relief  be 
granted  on  this  ground  the  ease  must  be 
brought  within  the  rules  applicable  to 
fraud.  It  is  not  within  the  scope  of  the 
present  note  to  discuss  these  rules,  nor 
their  application  to  specific  facts. ^*  It 
may  be  stated,  however,  in  passing,  that 
one  of  them  is  that,  in  order  that  fraud 
may  be  the  basis  for  rescission,  it  must 
have  resulted  in  injury." 

On  the  theory  that  the  mistake  as  to 
the  identity  of  the  other  contracting 
party  is  immaterial,^'  relief  has  been 
denied  in  certain  cases.  In  an  action  for 
specific  performance  of  a  contract  for 
the  sale  of  land  in  which  the  defense 
was  error  as  to  the  person  with  whom 
the  contract  was  made,*^  the  eourt,  in 
denying  this  defense,  approves  the  state- 
ment in  Pothier,  Traite  des  Obligations, 
§  14,  to  the  effect  that  whether  error 
in  regard  to  the  person  with  whom  a 
contract  is  made  destroys  the  consent 
and  annuls  the  agreetnent  depends  upon 
circumstances;  that  whenever  the  con- 
sideration of  the  person  with  whom  one 
is  willing  to  contract  enters  as  an  ele- 
ment into  the  contract  which  one  is  will- 
ing to  make,  error  with  r^ard  to  the 
person  destro3rs  that  one's  consent  and 
consequently  annuls  the  contract.  On 
the  contrary,  when  the  consideration  of 


the  person  with  whom  one  thinks  he  is 
contracting  does  not  enter  at  all  into  the 
contract,  and  he  would  have  been 
equally  willing  to  make  the  contract 
with  any  person  whatever  as  with  the 
one  with  whom  he  thought  he  was  con- 
tracting, the  contract  ought  to  stand. 
The  court  states  that  th6  defendant  has 
not  shown  that  he  would  have  been  un- 
willing to  enter  into  a  contract  on  the 
same  terms  with  anybody  else,  and  that 
being  so  this  defense  must  fail.  In  this 
case  the  purchaser  purchased  for  the 
benefit  of  other  parties  to  whom  the 
vendor  claimed  he  was  unwilling  to  sell. 
So,  in  an  action  to  recover  damages  for 
breach  of  a  charter  party,  the  libellant 
was  held  entitled  to  recover  notwith- 
standing a  defense  that  the  defendant 
was  induced  to  enter  into  the  agreement 
by  reason  of  false  and  fraudulent  repre- 
sentations as  to  the  ownership  of  the 
boat.  It  was  held  that  the  proof  failed 
to  establish  this  defense;  but  on  the 
question  of  identity  of  parties  the  court 
states  regarding  the  defendant's  conten- 
tion that  he  did  not  know  the  person 
with  whom  he  contended  the  agreement 
was  made,  but  did  know  the  libel- 
lant unfavorably,  that  by  his  own  show- 
ing the  defendant  was  entirely  willing 
to  enter  into  an  t^freement  with  a  total 
stranger,  which  is  hardly  compatible 
with  the  theory  that  the  owner's  char- 
acter was  such  an  important  factor  in 
making  the  contract.  It  is  further  stated 
that  it  is  entirely  clear  from  the  testi- 
mony that  charters  are  made  by  canal 
men  with  very  little  reference  as  to  the 
character  of  the  owner  of  the  boat.  The 
defendant  was  not  called  upon  to  pay 


l*It  is  stated  obiter  in  John  Weber  A 
Co.  v.  Heam  (1900)  49  App.  Div.  213,  «3 
N.  T.  Supp.  41,  where  one  entering  into  a 
contract  believed  he  was  doing  business  with 
a  partnership  when  in  fact  there  was  a 
corporation,  that  "it  is  not  claimed  that 
any  representations  were  made  during  the 
negotiations  leading  up  to  the  contract  that 
there  was  a  partnership,  and,  the  work  hav- 
ing been  actually  performed  by  the  corpo- 
ration, we  do  not  think,  in  the  absence  of 
anything  to  show  that  the  defendant  was 
misled  or  injured  by  the  fact  that  it  was 
a  corporation,  and  not  a  partnership  that 
did  the  work,  that  he  has  any  legal  griev- 
ance in  the  absence  of  any  actual  misrep- 
resentation that  the  Weber  Company  was  a 
partnership,  the  work  having  been  fully 
executed  and  performed.  The  fact  that  the 
defendant  thought  he  was  dealing  with  a 
partnership  would  not  be  a  bar  to  the  plain- 
tiiTs  right  to  recover  for  the  value  of  the 
work  done  by  it  as  a  corporation." 

See  Mitchell  v.  Lapage  (Eng.)   infra. 

MIn  Mitchell  v.  Lapage  (1816)  Holt,  N. 
L.R~^.1916D. 


P.  (Eng.)  263,  17  Revised  Rep.  633,  one 
who  had  purchased  hemp  through  a  broker, 
of  a  firm  which  had  changed  its  members, 
and  who,  upon  the  arrival  of  the  hemp, 
had  notice  from  the  new  firm  of  the  arrival 
thereof,  and  who,  after  that  notice,  con- 
ferred with  his  broker,  treating  the  con- 
tract as  subsisting,  was  held  not  entitled 
to  rescind  his  contract,  unless  he  could 
show  that  he  had  been  prejudiced.  The 
only  indication  that  the  purchaser  in- 
tended purchasing  of  tin  old  firm  wtM  that 
the  name  of  the  old  firm  appeared  in  the 
bought  note  given  by  the  broker. 

«1  EUiott,  Contr.  §  91,  p.  163;  1  Page, 
Ontr.  §  126,  p.  206;  9  Cyc.  431.  See 
Mitchell  V.  Lapage  (Sng.)  supra. 

Where  there  is  a  mistake  aa  to  identity, 
no  damage  need  be  shown.  See  supra,  note 
8. 

MSee  discussion  in  School  Sisters  v. 
KuBNiTT  upon  materiality. 

"Smith  v.  Wheatcroft  (1876)  L.  R.  9 
Ch.  Div.  (Eng.)  223,  39  L.  T.  N.  S.  103,  27 
Week.  Rep.  42,  47  L.  J.  Ch.  N.  S.  745. 
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the  freight  until  the  lumber  was  deliv- 
ered to  his  consignee  at  the  end  of  the 
journey." 

In  the  ease  of  a  purchase  of  goods, 
if  the  purchaser  receives  the  goods  and, 
after  notice  that  they  are  furnished  by 
another,  appropriates  them,  he  ratifies 
the  filling  of  the  order  by  the  other  per- 
son and  there  may  be  a  recovery.  Ac- 
cordingly, a  dealer  who  sends  an  order 
for  books  to  one  with  whom  he  has  been 
dealing,  which  order  is  turned  over  by 
the  person  to  whom  it  is  given  to  an- 
other by  whom  it  is  filled,  ratifies  the 
filling  of  the  order  by  the  other  where 
he  appropriates  or  converts  the  books 
after  notice  that  the  order  is  so  filled 
by  the  other.*' 

One  who  purchased  Iiunber  of  a  lum- 
ber dealer  who  in  turn  purchased  the 
lumber  of  a  milling  company  and  direct- 
ed the  milling  company  to  bill  the  lum- 
ber directly  to  the  first  purchaser  is 
liable  to  the  milling  company  for  lumber 
sent  under  the  order,  where  bills  were 
forwarded  with  each  carload  lot  to  the 
purchaser,  made  out  to  the  milling  com- 


pany, since  by  remaining  silent  till  the 
whole  quantity  of  lumber  had  come  to 
his  hands,  the  purchaser  impliedly  rati- 
fied the  purchase  which  the  lumber  mer- 
chant had  made  on  his  behalf.*** 

One  who  purchased  goods  at  a  shop 
which  he  believed  to  be  owned  by  a 
debtor  cannot,  when  sued  for  the  pur- 
chase price  by  one  who  had  purchased 
the  goods  from  the  debtor,  and  was  iii 
possession  of  the  shop  at  the  time  of 
the  purchase,  avoid  defense  on  the 
ground  that  at  the  time  of  making  the 
purchase  he  was  ignorant  of  the.  trans- 
fer from  the  debtor  to  the  then  owner, 
where  after  delivery  of  the  goods,  but 
before  he  left  the  shop  on  the  occasion 
of  making  the  purchase,  he  was  fully 
informed  as  to  the  transfer  and  retained 
the  goods  thereafter,  since  this  amounts 
to  a  recognition  of  the  real  vendor.'* 

It  cannot  be  said  as  a  matter  of  la** 
that  the  avoidance  of  the  contract  six- 
teen days  after  discovery  of  the  fraud 
is  delaying  the  avoidance  unreasonably, 
especially  if  it  is  not  found  to  be  an 
unreasonable  delay  as  a  matter  of  fact." 


1*  Dunbar  v.  Weston  (Fed.)  supra. 

The  case  of  Clement  v.  British  American 
A«8ur.  Co.  (1886)  141  Mass.  298,  5  N.  E. 
847,  is  not  exactly  in  point.  This  was  an 
action  upon  an  insurance  policy  taken  out 
by  a  firm  in  the  name  of  one  of  the  mem- 
bers, such  name  being  used  as  a  firm  name. 
In  the  course  of  the  opinion,  however,  the 
court,  in  discussing  mistakes  as  to  the  iden- 
tity of  the  person  with  whom  the  contract' 
is  made,  states:  "A  mistake  as  to  the 
identity  of  the  person  with  whom  a  con- 
tract is  made  may  or  may  not  prevent  the 
formation  of  the  contract,  according  to 
circumstances.  In  the  ordinary  case  of 
buying  or  selling  for  cash,  the  identity  of 
the  parties  is  entirely  immaterial,  and  one 
party  could  not  defeat  the  contract  of  sale 
by  showing  that  be  was  mistaken  as  to 
the  identity  of  the  other;  and  in  many 
rases  where  the  question  of  identity  is  ma- 
terial, a  party  is  estopped  by  his  dealing 
with  the  other  from  setting  up  his  mistake 
as  to  the  identity  of  the  other."  Then  fol- 
lows the  language  quoted  in  the  opinion  in 
School  Sisters  v.  Kus.'vrrr,  ante,  792,  on 
estoppel. 

» Barnes  v.  Shoemaker  (1887)  112  Ind. 
512.  14  N.  E.  367.  At  the  time  of  filling 
the  order  the  person  who  filled  it  sent  a 
letter  explaining  why  the  order  was  filled 
by  him.  The  purchaser  admitted  receiving 
the  invoice,  and  did  not  deny  that  he  re- 
ceived the  letter  which  was  sent  with  the 
invoice,  but  claimed  that  he  did  not  pay 
any  attention  to  it. 

But  see  School  i^isTists  v.  KusNrrr  as  to 
receipt  of  goods. 

W)  Bearce  v.  Bowker  (1874)  115  Mass. 
129.  At  the  time  of  the  receipt  of  the  first 
bill  by  the  purchaser,  he  called  on  the  lum- 
L.R.A.1916I). 


her  merchant  and  asked  for  an  explanation, 
st«|ting  that  he  did  not  know  the  milling 
company  and  never  bought  any  lumber  of 
them.  The  lumber  merchant  replied  that 
it  was  all  right  and  he  would  fix  it  all 
right.  No  further  attention  was  paid  to  it 
by  the  purchaser  until  he  received  a  letter 
from  the  milling  company  stating  that  they 
were  about  to  draw  upon  him  for  the 
amount  of  the  lumber,  when  he  again 
called  on  the  lumber  merchant  and  told 
him  he  had  received  a  draft,  but  should  give 
no  attention  to  it,  to  which  the  lumber 
merchant  made  the  same  reply  as  before. 

SI  Mudge  V.  Oliver  (1861)  1  Allen  (Mass.) 
74.  See  Randolph  Iron  Co.  v.  Elliott  (1870) 
34  IT.  J.  L.  184.  3  Mor.  Min.  Rep.  63,  supra, 
note  2. 

One  who  orders  goods  from  another  as 
the  principal  in  the  transaction  is,  in  the 
absence  of  notice,  entitled  to  treat  the  goods 
received  on  the  order  as  the  property  of 
such  principal.  Belfield  v.  National  Supply 
Co.  (1899)  189  Pa.  189,  69  Am.  St.  Rep.  799. 
42  Atl.  131.  The  fact  that  the  person  of 
whom  the  goods  are  ordered  does  business 
as  a  broker  is  immaterial,  unless  the 
orders  are  given  to  him  as  a  broker;  but 
if  before  the  goods  are  received  the  person 
ordering  them  has  notice  of  their  owner- 
ship by  another,  then  he  is  bound  to  elect 
either  to  refuse  the  goods  or  to  take  them 
as  the  property  of  the  real  owner,  and  keep- 
ing them  is  an  assumption  of  his  liability 
to  pay  the  real  owner  for  them. 

A  similar  holding  appears  in  Frame  v. 
William  Penn  Coal  Co.  (1881)  97  Pa.  30fl, 
a  case  of  a  purchase  from  an  agent  as  the 
principal  partv. 

»Fox  v.  Tabel  {189b)  66  Conn.  397,  34 
Atl.  101. 
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Evidence  that  one  who  had  been  mia- 
taken  as  to  the  identity  of  another  of 
-whom  he  had  borrowed  money  rescinded 
the  contract  within  nine  days  from  the 
discovery  of  his  mistake,  or  at  the  most 
within  seventeen  days  from  such  discov- 
ery, warrants  the  jury  in  finding  that  he 
repudiated  the  contract  as  soon  as,  or 
-within  a  reasonable  time  after,  he  dis- 
covered his  mistake." 

A  number  of  cases  of  sales'* of  per- 
sonal property  have  arisen  in  which  the 


owner  of  the  property  made  a  sale 
thereof  through  an  impostor,  to  a  re- 
sponsible party  whom  the  impostor 
claimed  to  represent,  possession  of  the 
property  being  thus  obtained  by  the  im- 
postor. Such  transactions  have  uni- 
formly been  held  to  convey  no  title  to 
the  property.  Consequently,  the  owner 
may  recover  the  jwoperty,"  or  damages 
for  its  conversion,  even  from  a  purchaser 
in  good  faith,"  or  from  the  person  with 
whom   he   thought   he   was   dealing,   to 


•>  Gordon  v.  Street  [1899]  2  Q.  B.  (Eng.) 
641,  69  L.  J.  Q.  B.  N.  S.  45,  81  L.  T.  N.  S. 
237,  48  Week.  Rep.  158,  15  Times  L.  R. 
44S. 

a*  See  Fifer  v.  Clearfield  Coal  &  Coke  Co. 
(1906)   103  Md.  1,  62  Ail.  1122. 

**A  dealer  in  wool  who  refuses  to  sell 
to  a  broker,  but,  upon  the  broker's  repre- 
sentation that  he  represents  an  undiscloaed 
manufacturer  in  good  credit  with  the  dealer, 
sella  to  such  manufacturer  through  the 
broker,  mar  recover  the  wool  as  against  one 
who  has  a  bona  fide  claim  for  money  loaned 
thereon  to  the  broker,  since  the  sale  is  void, 
or  in  other  words  the  transaction  does  not 
amount  to  a  sale  because  one  of  the  sup- 
posed parties  is  wanting.  Rodliff  v.  Dallin- 
ger  (1886)  141  Mass.  1,  55  Am.  Rep.  439, 

4  N.  E.  805. 

A  manufacturer  of  cheese  who  sells  some 
of  his  product  to  a  purchaser  whom  he  be- 
lieves to  be  a  firm,  through  a  commission 
merchant,  and  the  commusion  merchant, 
knowing  that  the  manufacturer  believes  the 
sale  to  be  to  the  firm,  does  not  eorr«;ct  his 
error,  may  recover  the  cheese  of  one  to 
whom  the  commission  merchant  sells  it, 
since  no  title  passes  because  of  the  fraud. 
Mayhew  v.  Mather  (1892)  82  WU.  356,  62 
N.  W.  436.  It  is  held  immaterial  in  this 
case  whether  purchaser  was  bona  fide  or 
not,  as  the  commission  merchant  had  no 
title  to  transfer. 

An  owner  of  poultry  who  is  induced  to 
part  with  it  upon  the  fraudulent  repre- 
sentation of  another  that  he  is  buying  for  a 
firm  of  which  he  is  a  member  may  recover 
of  such  other  as  for  conversion.  McCrillis 
V.  Allen   (1885)  57  Vt.  505. 

See  Hentz  v.  Miller  (N.  Y.)  infra. 

**ln  Alexander  v.  Swackhanier  (1886) 
105  Ind.  81,  55  Am.  Rep.  180,  4  N.  E.  433, 

5  X.  E.  908,  a  farmer  delivered  cattle  into 
the  possession  of  one  who  represented  him- 
self to  be  an  agent  of  a  well-known  com- 
mission house.  The  cattle  were  driven  to 
a  shipping  station  and  in  the  presence  of 
the  owner  a  bill  of  lading  was  deKvered  to 
the  impostor,  billing  the  cattle  to  the  com- 
mission house  in  care  of  the  impoator.  The 
cattle  were  subsequently  sold  by  the  com- 
mission house  to  cattle  dealers  who  in  turn 
resold  them.  The  delivery  into  the  posses- 
sion of  the  person  who  falsely  impersonated 
a  member  of  the  firm  did  not  pass  title. 
It  is  stated  that  the  owner  contracted  upon 
the  supposition  that  he  was  selling  to  the  j 
commission  house  through  the  agency  of  a  j 
L.R.A.1916D. 


member  of  that  firm ;  that  he  did  not  agree 
to  sell,  or  contemplate  a  sale,  to  any  other 
person,  nor  did  the  person  with  whom  he 
n^otiated  propose  to  purchase  for  himself 
or  for  any  other  than  the  commission 
house.  Upon  a  petition  for  a  rehearing  it 
was  contended  that,  by  delivering  the  prop- 
erty to  the  impostor  under  the  circum- 
stances disclosed,  the  owner  was  estopped 
to  assert  as  against  the  good  faith  pur- 
chaser that  he  had  not  by  such  delivery  in- 
vested the  impostor  with  apparent  author- 
ity to  sell  the  property.  That  he  was  so 
estopped  was  denied  by  the  court,  it  stating 
that  to  constitute  an  estoppel  the  party 
sought  to  be  estopped  must  have  designedly 
done  some  act  or  made  some  admission  in- 
consistent with  the  claim  or  defense  which 
he  proposed  to  set  up,  and  another  must 
have  acted  on  such  admission  with  his 
knowledge  and  consent. 

A  dealer  who  forwards  bedsteads  to  a 
firm  upon  a  fraudulent  order  of  one  not 
connected  with  the  firm,  but  falsely  repre- 
senting himself  to  belong  thereto,  may  re- 
cover of  one  who  purchases  the  bedsteads 
of  the  impostor,  who  obtains  them  from 
the  carrier  by  fraudulent  representations. 
Moody  V.  Blake  (1875)  117  Mass.  23,  119 
Am.  Rep.  394. 

A  dealer  in  cotton  who,  induced  by  the 
false  and  fraudulent  representations  of 
brokers  that  they  represented  and  were  au- 
thorized to  purchase  cotton  for  certain 
manufacturing  companies,  sold  the  same  to 
the  manufacturing  companies,  as  he  sup- 
posed, through  the  brokers,  and  allowed  the 
brokers  to  cart  the  cotton  away  from  the 
warehouse  where  it  was  stored,  may  recover 
of  those  to  whom  the  cotton  was  fraudu- 
lently sold  by  the  brokers.    Collins  v.  Ralli 

(1880)  20   Hun    (N.  Y.)    246,   affirmed    in 

(1881)  85  N.  y.  637.  This  case  was  ap- 
proved in  Ilentz  v.  Miller  (1883)  94  N.  Y. 
64,  an  action  in  replevin  to  recover  cotton 
of  one  to  whom  it  had  been  sold.  The  fact 
that  payment  was  guaranteed  by  the 
brokers  was  held  to  make  no  difference. 
The  case  was  followed  also  in  Soltau  v. 
Gerdau  (1890)  119  N.  Y.  380,  16  Am.  St. 
Rep.  843,  23  N.  E.  864,  a  case  involving  a 
sale  of  rubber  through  a  broker  under  facts 
similar  to  those  existing  in  the  Collins  Case. 

A  vendor  who  sold  goods  to  one  upon  his 
representation  that  he  was  a  member  of  a 
firm  in  good  credit,  and  shipped  the  goods 
to  the  firm,  the  impostor  obtaining  posses- 
sion from  the  express  company  upon  other 
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whom  the  impostor  has  sold,"  in  the  ab- 
sence of  some  element  of  estop)>el. 


That  the  owner  may  thus  recover  is 
true  although  the  impostor  sold  to  the 


falee  and  fraudulent  representations,  may 
recover  against  a  bona  fide  purchaser  of  the 
goods,  since  the  title  to  the  goods  neyer 
passed  out  of  the  vendor.  Dean  v.  Yates 
(1872)  22  Ohio  St.  388. 

An  owner  of  cotton  who  sells  the  same 
through  a  broker,  believing  that  he  is  sell- 
ing to  a  well-known  firm,  when  in  fact  the 
broker  is  purchasing  for  himself,  and  after- 
wards disposes  of  the  cotton,  may  recover 
of  one  who  purchases  the  cotton  from  the 
broker.  Hollins  v.  Fowler  (1876)  L.  R.  7 
H.  L.  (Eng.)  757,  44  L.  J.  Q.  B.  N.  S.  168, 
33  L.  T.  N.  S.  73,  2  Eng.  Rul.  Cas.  410. 

A  manufacturing  chemist  who  delivered 
some  chemicals  to  one  who  presented  an 
order  therefor  from  one  to  wbran  they  had 
been  sold  was  held  entitled  to  recover  from 
one  who  in  good  faith  advanced  money 
thereon  and  subsequently  sold  the  same  to 
repay  the  loan,  where  the  sale  was  made 
by  the  purchaser  from  the  chemist,  not  to 
the  person  to  whom  delivery  was  made,  but 
to  another  whom  he  claimed  to  represent. 
Kingsford  v.  Merry  (1856)  1  Hurlst.  &  N. 
(Eng.)  503,  3  Jur.  N.  S.  68,  26  L.  J.  Exch. 
N.  S.  68,  5  Week.  Rep.  151. 

A  dealer  who  delivered  a  typewriter  and 
cabinet  to  one  who  represented  himself  to 
be  the  agent  of  a  third  person,  to  whom 
the  dealer  thought  he  was  selling  the  goods, 
and  to  whom  they  were  charged,  may  re- 
cover the  goods  of  one  to  whom  the  im- 
postor sold.  Smith  Premier  Typewriter  Co. 
V.  Stidger  (1903)  18  Colo.  App.  261,  71  Pac. 
400.  Likewise,  a  dealer  who  delivered  a 
typewriter  and  desk  to  one  who  represented 
himself  to  be  the  manager  of  a  corporation 
which  was  merely  proposed,  and  which  was 
in  fact  never  organized,  the  dealer  believ- 
ing that  he  was  dealing  with  the  corpo- 
ration, and  charging  the  corporation  with 
the  goods  sold,  was  held  entitled  to  recover 
the  property  of  one  to  whom  it  was 
sold  by  the  supposed  manager.  Wyckoff 
V.  Vicary  (1894)  75  Hun,  409,  27  N.  Y. 
Supp.  103.  This  decision,  however,  does  not 
appear  to  be  based  on  mistake  as  to 
identity. 

A  warehouseman  who  delivered  goods  to 
an  imposter  upon  his  representation  that 
he  was  the  agent  of  another  and  authorized 
to  purchase  on  his  behalf  may  recover  in 
trover  for  the  value  of  the  goods  from  an 
auctioneer  who  sold  the  goods  for  the  im- 
postor. Higgons  V.  Burton  (1857)  26  L.  J. 
Exch.  N.  S.   (Eng.)  342,  6  Week.  Rep.  683. 

See  Cundy  v.  Lindsay  (1878)  L.  R.  3  App. 
Cas.  (Eng.)  459,  47  L.  J.  Q.  B.  N.  S.  481,  38 
L.  T.  N.  S.  573,  26  Week.  Rep.  400,  14  Cox, 
C.  C.  936,  6  Eng.  Rul.  Cas.  211 ;  Hardman  v. 
Booth  (1863)  1  Hurlst  &  C.  (Eng.)  803,  9 
Jur.  N.  S.  81,  32  L.  J.  Exch.  N.  S.  106,  7  L. 
T.  N.  S.  638,  11  Week.  Rep.  239. 

But  one  who  sells  cotton  to  another  be- 
lieving him  to  be  the  agent  of  other  per- 
sons, but  intending  at  the  time  of  the  sale 
to  part  with  his  title  to  the  person  with 
whom  he  is  dealing  as  such  agent,  and  de- 
L.R.A.1916D. 


livers  the  possession  to  him,  cannot  recover 
of  the  persons  for  whom  the  vendor  thought 
the  agent  was  acting,  where  they,  ignorant 
of  the  representations  of  the  pretended  agent 
and  without  intention  to  defraud,  purchased 
the  cotton  from  him  and  paid  him  for  it. 
Hawkins  v.  Davis  (1876)  8  Baxt.  (Tenn.) 
506.  In  such  a  case  the  sale  may  be  avoided 
for  fraud  while  the  agent  retains  posses- 
sion, but  until  avoided  title  is  in  the  agent, 
and  after  he  has  sold  the  property,  the  claim 
of  the  original  vendor  cannot  defeat  that  of 
the  purchaser. 

So,  one  who  dealt  with  a  commission  mer- 
chant in  a  sale  of  goods,  saying  nothing  as 
to  any  other  party  to  the  sale,  cannot  re- 
cover in  tort  for  the  conversion  of  the  prop- 
erty, from  one  to  whom  the  commission 
merchant  in  turn  sold  it,  where  the  com- 
mission merchant,  who  was  in  the  habit  of 
purchasing  goods  on  his  own  account, 
honestly  bought  the  goods  for  himself  and 
sold  them  to  the  defendant  as  his  own. 
Stoddard  v.  Ham  (1880)  129  Haas.  383,  37 
Am.  Rep.  369. 

« Peters  Box  &  Lumber  Co.  v.  Lesh 
(1888)  119  Ind.  98,  12  Am.  St.  Rep.  367,  20 
N.  E.  291,  allowing  recovery  of  the  value 
of  the  lumber  and  logs,  the  owners  of  the 
logs  were  held  not  estopped  in  this  case  by 
reason  of  permitting  the  bills  of  lading  to 
be  made  out  in  the  name  of  the  supposed 
agent. 

A  manufacturer  of  cheese  who  had  sold 
to  a  certain  firm  through  an  agent  on  sev- 
eral occasions,  and  who,  on  the  occasion 
out  of  which  grew  the  controversy  in  ques- 
tion, sold  to  the  same  agent  supposing  the 
cheese  was  going  to  the  same  persons  he 
had  previously  sold  to,  may  reclaim  the 
cheese  so  sold  where  the  agent  fraudulently 
sold  it  to  a  firm  of  which  he  was  a  mem- 
ber, and  such  firm  transferred  it  to  the 
firm  to  which  the  manufacturer  had  been 
accustomed  to  sell.  Kinsey  v.  Leggett 
(1877)  71  K.  Y.  387.  The  sale  here  was  one 
for  cash  and  the  agent  represented  that 
the  money  for  the  cheese  was  on  the  way  to 
the  manufacturer, — a  representation  which 
was  in  fact  untrue. 

Where  the  owner  of  stock  relied  on  the 
representations  of  an  impostor  that  he  was 
the  agent  of  a  well-known  stock  dealer,  and 
agreed  to  sell  the  stock  to  the  dealer  on 
credit,  and,  in  the  belief  that  the  impostor 
was  such  agent,  delivered  the  chattels  to 
him,  when  in  fact  he  was  not  such  agent, 
nor  did  he  have  authority  to  purchase  for 
the  dealer,  as  he  well  knew,  the  property 
in  the  stock  does  not  pass  from  the  owner, 
and  the  dealer  who  subsequently  bought  it 
of  the  impostor  and  converted  it  to  his  own 
use  without  knowledge  of  the  fraud  is  liable 
to  the  owner  for  its  value.  The  fact  that 
the  impostor  at  the  time  the  stock  was  de- 
livered to  him  paid  the  owner  part  of  the 
price  agreed  on  makes  no  diflference  except 
as  to  the  amount  of  the  recovery  against 
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person  with  whom  the  owner  thought  he 
was  dealing,  and  such  person  in  turn 
sold  to  a  bona  flde  purchaser.** 

Some  of  these  sales  have  been  sales 
for  cash.**  And  in  some  in  addition  it 
was  provided  that  title  was  to  remain  in 
seller  until  paid  for.**  In  others,  how- 
ever, the  sale  was  on  time.*' 

In  certain  circumstances  the  right  to 
recover  has  been  limited  to  cases  in 
which  the  right  of  a  bona  fide  purchaser 
did  not  intervene.** 

Some  cases  involving  actions  against 
carriers  for  delivery  of  the  goods  to  the 
wrong  person  contain  principles  bearing 
upon  the  present  question.  In  one  such 
ease,  where  the  vendor  sold  goods  to  a 
responsible  party  through  one  who  with- 
out authority  represented  himself  to  be 
the  agent  of  such  party,  it  was  held  that 
there  was  no  contract  of  sale  made,  and 
that  the  railroad  company  which  deliv- 
ered the  goods  to  the  swindler  could  not 
defend  an  action  against  it  to  recover 
the  value  of  the  goods  so  delivered  on 
the  ground  that  it  delivered  the  goods 
to  the  real  owner.** 

But  where  a  swindler  represents  him- 
self to  be  ai^other  who  is  a  reputable  and 
responsible  merchant,  and  appears  per- 
sonally and  buys  goods  of  a  dealer,  there 
is  a  sale  voidable  only,  but  not  void  be- 
cause  the   seller  is  induced  to  sell  by 


fraud.  Consequently,  a  railroad  com- 
pany which  delivered  goods  to  the  per- 
son who  actually  bought  them  is  not 
liable  in  an  action  to  recover  the  value 
of  the  goods  on  the  theory  that  they 
were  wrongfully  delivered.**  It  is  stated 
by  the  court  that  the  seller  could  not 
have  supposed  that  he  was  selling  to  any 
other  person  than  the  one  present;  that 
the  sale  is  not  defeated  because  the 
buyer  assumed  a  false  name  or  prac- 
tised any  other  deceit  to  induce  the  vend- 
or to  sell,  but  there  was  a  de  facto  con- 
tract by  which  the  seller  intended  to 
pass  the  property  and  possession  of  the 
goods  to  the  person  buying  them;  that 
the  carrier  was  guilty  of  no  default  or 
negligence  in  delivering  them  to  thi^  per- 
son; that  it  delivered  them  to  the  per- 
son who  bought  and  owned  them,  and 
who  went  by  the  assumed  name  and  thus 
answered  the  direction  upon  the  pack- 
age, and  who  was  the  person  to  whom 
the  seller  sent  the  goods. 

So,  a  carrier  which  delivers  goods  to 
an  impostor  who  assumes  the  name  of 
a  responsible  merchant  in  a  town,  ob- 
tains a  .postoffice  box,  and  thereafter 
enters  into  the  correspondence  through 
which  the  goods  are  bought,  is  not  liable 
for  delivering  the  goods  to  the  impostor, 
since  he  is  the  person  with  whom  the 
seller  is  in  correspondence.**    The  facts 


the   dealer.     Hamet  v.   Leteher    (1881)    37 
OUo  St.  3S6,  41  Am.  Rep.  519. 

The  owner  of  grain  who  sold  it  through 
an  impostor,  thinking  he  was  selling  to 
another,  may  recover  it  although  it  waa 
placed  in  the  hands  of  a  common  carrier 
and  the  bill  of  lading  assigned  to  the  per- 
son to  whom  the  owner  thought  he  was  sell- 
ing for  value  on  account  of  advances  made 
thereon.  Decan  v.  Shipper  (1860)  35  Pa. 
239,   78  Am.   Dec.  334. 

An  owner  of  wool  who  dealt  with  one 
who  represented  himself  to  be  a  member  of 
a  well-known  firm,  and,  in  accordance  with 
a  contract  of  sale  made  with  him,  shipped 
his  wool  to  the  firm,  may  recover  the  wool 
or  its  value  from  the  firm,  although  they 
have  already  paid  the  impostor  for  it. 
Barker  v.  Dinsmore  (1872)  72  Pa.  427,  13 
Am.  Rep.  697. 

A  wholesaler  who  in  selling  goods  mis- 
takenly thinks  the  purchaser  is  the  agent 
of  a  third  party  to  whom  the  wholesaler 
intends  to  sell  may  recover  the  goods  from 
the  third  party,  who  has  taken  possession 
under  a  chattel  mortgage.  Kemper,  H.  &. 
McD.  Dry  Goods  Co.  v.  Kidder  Sav.  Bank 
(1897)  72  Mo.  App.  226. 

St  Alexander  v.  Swackhamer  (1886)  105 
Ind.  81,  55  Am.  Rep.  180,  4  N.  E.  433,  5  N. 
E.  908  (title  to  remain  in  the  seller  until 
paid  for). 

»  Peters  Box  &  Lumber  Co.  v.  Lesh  (Ind.) 
supra  (promised  draft  was  not  sent) ;  Decan 
v.  Shipper  (Pa.)  supra. 
L.R.A.1910D. 


A  check  from  the  agent  for  a  balance 
claimed  to  be  due  was  received  and  cashed 
in  Mayhew  v.  Mather  (1892)  82  Wis.  355, 
52  N.  W.  436,  but  the  money  tendered  back 
before  action  was  brought  to  recover  the 
property. 

so  Alexander  v.  Swackhamer  (Ind.) 
supra  (payment  by  worthless  check). 

•1  Moody  T.  Blake  (1875)  117  Mass.  23, 
119  Am.  Rep.  394;  Hamet  v.  Letcher  (Ohio) 
supra;  HoUins  v.  Fowler  (1875)  L.  R.  7  H. 
L.  (Eng.)  757,  44  L.  J.  Q.  B.  N.  S.  168,  33 
L.  T.  N.  S.  73,  2  Eng.  Rul.  Cas.  410  (ten 
days'  credit.) 

*>  Where  a  vendor  sold  goods  to  a  person 
whom  he  erroneously  believed  to  be  a  mem- 
ber of  a  firm  to  which  he  intended  to  sell, 
and  such  person,  claiming  and  exercising 
ownership  over  the  goods,  resold  them  to 
another  in  pursuance  of  a  fraudulent 
combination  and  purpose  to  cheat  the  owner 
out  of  his  goods,  he  is  entitled  to  a  rescis- 
sion of  the  contract  and  the  recovery  of  the 
goods,  unless  the  second  purchaser  sus- 
tains the  character  of  a  bona  flde  pur- 
chaser. Howe  V.  Combs  (1897)  18  Ky.  L. 
Rep.  1002,  38  S.  W.  1062. 

SI  Edmunds  v.  Merchants'  Despatch 
Transp.  Co.  (1883)  135  Mass.  283. 

S4  (Mass.)  Ibid. 

tc  Samuel  v.  Cheney  (1883)  136  Mass. 
278,  46  Am.  Rep.  467. 

See  King's  Norton  Metal  Co.  v.  Edridge 
(1897)  14  Times  L.  R.  (Eng.)  98  supra. 
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in  the  last  case  are  very  similar  to  the 
facts  in  Cundy  v.  Lindsay.'*  The  Massa- 
chusetts court  states  that  it  is  not  nec- 
essary, however,  to  decide  whether  the 


property  in  the  goods  passed,  because 
the  liability  of  the  common  carrier  does 
not  necessarily  turn  upon  it. 


<«(1878)   L.  R.  3  App.  Cas.   (Eng.)   459,126  Week.  Rep.  40 
47  L.  J.  Q.  B.  N.  S.  481,  38  L.  T.  N.  S.  573, '  Eng.  Rul.  Cas.  211 


26  Week.  Rep.  400,  14  Cox,  C.  C.  936,  « 
""'""'  W.  A.  E. 


MISSOURI  SUPREME  COURT. 
(Division  No.    1.) 

WILLIAM  LEAVEA 

V. 

SOUTHERN  RAILWAY  COMPANY. 
{—  Mo.  — ,  181  S.  W.  7.) 

Kvidence  —  transaction     with     person 

since  deceased  —  assault. 

The  statutory  provision  that  in  actions 
where  one  of  the  original  parties  to  the 
cause  of  action  ia  dead  the  other  shall  not 
be  admitted  to  testify  either  in  bis  own 
favor  or  in  favor  of  any  person  to  the  ac- 
tion claiming  under  him,  applies  to  exclude 
in  an  action  against  a  railroad  to  recover 
damages  for  assault  by  its  agent,  since  de- 
ceased, the  testimony  of  the  victim  as  to 
the  assault. 
for  other  cases,  see  Witnesses,  I.  o,  in  Dig. 

1-5S  y.  8. 

(December  2,  1915.) 

CERTIFICATION  by  the  St.  Louis  Court 
of  Appeals  for  the  determination  by 
the  Supreme  Court  of  a  question  arising 
upon  appeal  by  defendant  from  a  judgment 
of  the  St.  Louis  (Circuit  Court  in  plaintiff's 
favor  in  an  action  brought  to  recover  dam- 
ages for  an  assault  by  defendant's  agent. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Samuel  B.  McPheeters  for  defend- 
ant. 

Messrs.  Frank  A.  Thompson  and  Gay 
A.  Thompson,  for  plaintiff: 

Plaintiff  was  a  competent  witness. 

Drew  V.  Wabash  R.  Co.  129  Mo.  App. 
459,  107  S.  W.  478. 

The  petition  was  br«ad  enough  to  allow 
the  plaintiff  to  tell  of  his  injuries  to  his 
back  and  shoulder,  which  he  did.  At  the 
most  it  constitutes  a  very  slight  variance, 
which  is  waived  unless  an  affidavit  of  sur- 
prise is  filed  setting  out  that  it  is  a  ma- 
terial variance. 

Note. —  The  question  whether  statutes 
disqualifying  a  party  as  a  witness  because 
of  death  of  other  party  apply  to  actions 
ex  delicto  is  the  subject  of  annotation  fol- 
lowing this  case,  post  811. 
L.R.A.1916D. 


Fisher  &  Co.  Real  Estate  Co.  v.  Staed 
Realty  Ck>.  159  Mo.  5«2,  62  S.  W.  443: 
Mellor  V.  Missouri  P.  R.  Co.  105  Mo.  4->ri, 
10  L.R.A.  36,  16  S.  W.  849;  Turner  v. 
(Thillicothe  &  D.  M.  City  R.  Co.  51  Mo.  501 ; 
Albin  V.  Chicago,  R.  I.  &  P.  R.  Co.  10.3  Mo. 
App.  317,  77  S.  W.  153;  Fischer  v.  Max,  49 
Mo.  405;  Litton  v.  (Thieago.  B.  &  Q.  R.  Co. 
Ill  Mo.  App.  147,  85  S.  W.  978. 

Ralley,  C,  filed  the  following  opinion: 
Plaintiff  brought  suit  in  the  circuit  court 
of  the  city  of  St.  Louis,  Missouri,  to  recover 
damages  on  account  of  injuries  claimed  to 
have  been  inflicted  upon  him,  in  the  form  of 
an  assault,  by  an  alleged  agent  of  defend- 
ant, while  acting  within  the  scope  of  his 
employment.  Since  said  assault,  and  be- 
fore the  trial  in  the  circuit  court,  the 
alleged  agent,  Tcague,  departed  this  life. 
Notwithstanding  the  prior  death  of  Teague, 
who  is  charged  with  having  made  the 
assault,  and  thus  created  the  cause  of 
action,  plaintiff  was  permitted,  over  the 
objection  and  exception  of  defendant,  to  de- 
tail in  evidence  at  the  trial  his  version  of 
the  controversy  and  the  assault  made  upon 
him.  To  the  offer  of  this  evidence  concern- 
ing all  that  was  said  and  done  by  Teague, 
defendant's  alleged  agent  and  watchman  at 
the  time,  an  objection  and  exception  was 
interposed,  on  the  ground  that  Teague,  the 
other  party  to  the  transaction  in  issue  and 
on  trial,  was  dead.  The  trial  court  over- 
ruled said  objection,  and  permitted  plaintiff 
to  testify  as  to  what  was  said  and  done 
between  himself  and  Teague. 

Upon  the. trial  in  the  circuit  court,  the 
jury  returned  a  verdict  in  favor  of  plaintiff 
for  $909  as  compensatory  damages,  and 
$1,000  as  exemplary  damages,  and  judg- 
ment was  entered  accordingly.  Defendant 
filed  a  motion  for  new  trial  and  in  arreet 
of  judgment  in  due  time.  The  trial  court 
ordered  a  remittitur  so  as  to  reduce  the 
compensatory  damages  to  $500  and  the  ex- 
emplary damages  to  game  amount.  There- 
upon the  court,  after  a  remittitur  was  en- 
tered, rendered  judgment  for  $1,000,  and 
overruled  defendant's  motion  for  a  new 
trial  and  in  arrest  of  judgment.  The  case 
was  duly  appealed  to  the  St.  Louis  court 
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of  appea's,  and  the  latter  reversed  and 
vemanded  the  cause,  on  the  ground  that  the 
trial  court  erred  in  permitting  plaintiff  to 
testify  orer  defendant's  objection,  to  the 
transactions  and  conversations  which  oc- 
curred betvreen  himself  and  league  after 
the  latter  had  died. 

The  opinion  of  the  court  of  appeals  was 
written  by  Judge  Nortoni,  and  concurred  in 
by  eacli  of  the  other  judges  of  said  court. 
The  latter,  deeming  the  conclusion  reached 
to  be  in  conflict  with  the  opinion  of  Judge 
Broaddus  in  Drew  v.  Wabash  R.  Ca  129 
Ma  App.  469,  107  S.  W.  478,  on  identically 
the  same  question,  certified  the  case  to  this 
court,  as  provided  by  law  under  such  cir- 
cumstances. Counsel  for  appellant,  at  the 
oral  argument  of  said  cause  here,  announced 
with  commendable  fairness  that  the  only 
question  before*  us  was  whether  the  testi- 
mony of  plaintiff  in  regard  to  the  transac- 
tions and  conversations  between  himself 
and  Teague  was  competent  under  our  stat- 
ute. 

The  controversy  is  thus  narrowed  down 
to  a  construction  of  g  6354,  Rev.  Stat.  1909, 
which  reads  as  follows:  "No  person  shall 
be  disqualified  as  a  witness  in  any  civil 
suit:  .  .  .  Provided,  that  in  actions 
where  one  of  the  original  parties  to  the  con- 
tract or  cause  of  action  in  issue  and  on 
trial  is  dead,  or  is  shown  to  the  court  to 
be  insane,  the  other  party  to  such  contract 
or  cause  of  action  shall  not  be  admitted  to 
testify  either  in  his  own  favor  or  in  favor 
of  any  party  to  the  action  claiming  under 
him.    .    .    ." 

We  have  carefully  examined  the  opinion 
of  Jud^e  Broaddus  in  the  Drew  Case,  supra, 
in  connection  with  many  other  authorities 
in  respect  to  the  same  subject,  and  have 
been  unable  to  reach  the  conclusion  that 
the  dis<]uaIifivation  called  for  in  the  above 
section  of  our  statute  does  not  apply  in 
actions  ex  delicto.  We  can  conceive  of  no 
good  reason  for  applying  the  provisions  of 
said  section  to  actions  upon  contract  which 


would  not  apply  with  equal  force  to  cir- 
cumstances like  those  in  the  case  at  bar. 
We  are  therefore  of  the  opinion  that  the 
Drew  Case  does  not  properly  declare  the 
law  in  respect  to  foregoing  matter,  and 
should  not  be  followed. 

The  opinion  of  the  St.  Louis  court  of  ap- 
peals herein  is  reported  in  171  Mo.  App.  at 
pages  24  and  following,  158  S.  W.  500.  It 
contains  a  full  statement  of  the  ease,  and 
presents  an  able  review  of  the  principles,  of 
law  in  regard  to  the  matter  under  consid- 
eration. The  conclusion  reached  by  the 
above  court  in  its  treatment  and  disposition 
of  this  cause  is  aecordingly  affirmed. 

In  the  recent  case  of  Eaton  v.  Cates,  — 
Mo.  — ,  175  S.  W.  053,  loc.  cit.,  we  con- 
strued §  6354,  supra,  in  accordance  with 
the  views  of  the  St.  Louis  court  of  appeals, 
supra.  Cogent  reasons  for  observing  the 
above  construction  of  said  section  of  our 
statute  will  be  found  discussed  in  Cliandler 
V.  Hedrick,  187  Mo.  App.  loc.  cit.  670,  173 
8.  W.  93;  Diggs  v.  Henson,  181  Mo.  App. 
34,  163  S.  W.  666;  Bone  v.  Friday,  180  Mo. 
App.  877-581,  167  S.  W..  699;  Taylor  :V. 
George,  176  Mo.  App.  loc.  cit.  222,  22.3,  161 
8.  W.  1187;  Leavea  v.  Southern  R.  Co.  171 
Mo.  App.  loc.  cit.  27,  153  S.  W.  500;  Lieber 
v.  Lieber,  239  Mo.  loc.  cit.  1,  143  S.  W.  458; 
Williams  v.  Edwards,  04  Mo.  447,  7  8.  W. 
429;  as  well  as  other  cases  in  this  state. 

The  judgment  of  the  St.  Louis  Court  of 
Appeals  is  therefore  affirmed,  and  the  ca\ise 
reversed  and  remanded,  with  directions  to 
the  Circuit  Court  to  proceed  with  the  case 
in  accordance  with  the  views  here  ex- 
pressed. 

Brown,  C,  not  sitting. 

Per  Curiam:. 

The  foregoing  opinion  of  Ratley,  C,  is 
hereby  adopted  as  the  opinion  of  the  court. 

All  concur. 


Annotation — Do  statutes  disqualifying  party  as  a  witness  because  of  death 
of  other  party  apply  to  actions  ex  delicto. 


This  note  merely  deals  with  the  ques- 
tion *  whether  statutes  of  the  kind  in 
question  are  applicable  at  all  to  actions 
ex  delicto;  and  does  not  purport  to  deal 
with  the  admissibility  or  inadmissibility 
of  particular  testimony  in  such  an  ac- 
tion, assuming  the  applicability  of  the 
statute  to  the  class  of  actions.  No  at- 
tempt has  been  made  to  gather  cases 
which  tacitly  assume  the  applicability 
of  the  statute  in  a  proper  ease  to  actions 
ex  delicto  without  discussing  the  point. 

While  but  few  cases  have  expressly 
L.R.A.1916D. 


considered  and  passed  upon  the  question 
under  annotation,  these,  with  the  excep- 
tion of  the  Drew  Case,  infra,  cited  and 
disapproved  in  Leavea  t.  Southerk  R. 
Co.  ante,  810,  are  in  accord  with  the  lat- 
ter case,  which  affirmed  the  judgment  of 
the  St.  Lonis  court  of  ap{>eals  in  (1913) 
171  Mo.  App.  24, 153  S.  W.  500.  Thus,  a 
statute  excluding  the  testimony  of  a 
party  to  an  action  in  his  own  behalf, 
after  the  death  of  his  opponent,  as  to 
matters  occurring  during  the  life  of  the 
latter,  and  conversations  had  with  him, 
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is  not  confined  to  cases  of  contracts,  but 
applies  to  an  action  of  trespass  q.  c.  f. 
Irwin  v.  Nolde  (1894)  164  Pa.  205,  30 
Atl.  246. 

And  a  statute  excluding  the  testimony 
of  parties  in  their  own  behalf  when,  at 
the  time  of  the  trial,  "the  party  prosecut- 
ing, or  the  party  defending,  or  any  one  of 
them,  is  an  executor  or  an  administra- 
tor," applies  to  an  action  on  the  case  by 
^n  administrator  for  negligence  in  the 
operation  of  an  automobile  whereby  the 
plaintiff's  intestate  was  so  injured  that 
he  subsequently  died,  to  exclude  the 
testimony  of  the  defendant  as  to  the  cir- 
cumstances of  the  accident.  Hallowach 
V.  Priest  (1915)  113  Me.  510,  95  Atl.  146. 
The  court  said:  "The  statute  makes  no 
distinction  between  actions  of  contract 
and  actions  of  tort.  Nor  do  we  think 
there  is  any  distinction  in  reason.  The 
statutory  policy  that  living  parties 
should  not  be  permitted  to  tell  their 
stories  when  the  lips  of  adverse  parties 
are  sealed  by  death  applies  with  equal 
force  to  torts  and  contracts.  In  torts, 
as  in  contracts,  all  the  parties  ordinarily 
ure  cognizant  of  the  circumstances  at- 
tending the  tort.  And  if  by  reason  of 
death  some  of  them  cannot  testify,  the 
others  should  not.  That  is  the  policy  of 
the  statute.  And  this  policy  hae  been  en- 
forced many  times  by  the  court." 

And  in  Di  Nardi  v.  Standard  Lime  & 
Stone  Co.  (1912)  3  Boyce  (DeL)  369,  84 
Atl.  124,  which  was  an  action  for  wrong- 
ful death  brought  by  the  administrator 
of  the  decedent,  the  applicability  to  ac- 
tions ex  delicto,  of  the  Delaware  statute 
providing  "that  in  actions  or  proceed- 
ings by  or  against  executors,  adminis- 
trators or  guardians  in  which  judgment 
or  decree  may  be  rendered  for  or  against 
them,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  trans- 
action with  or  statement  by  the  testator, 
intestate  or  ward,"  seems  to  have  been 
recognized, — WooUey,  J.,  saying:  "The 
court  appreciate  that  in  an  action  ex 
delicto,  where  the  cause  of  action  is 
based  upon  an  act  of  negligence,  charged 
to  the  defendant,  rather  than  upon  a 
transaction  or  intercourse  with  the  de- 
fendant, there  must  somewhere  be  a  line 
dividing  the  testimony  which,  under  the 
statute,  the  plaintiff  may  give  in  his  per- 
sonal capacity  and  which  he  may  not 
give  in  his  representative,  capacity." 
And  it  was  held  that  certain  testimony 
of  the  plaintiil  was  incompetent,  and 
certain  other  testimony  competent,  de- 
pending upon  whether  it  was  or  was  not 
"as  to  any  transaction  with"  the  intes- 
tate. 
L.R.A.1P16D. 


In  Drew  v,  Wabash  B.  Co.  (1908)  129 
Mo.  App.  459,  107  S.  W.  478,  however, 
it  was  held  that  the  Missouri  statute  did 
not  apply  to  disqualify  the  plaintiff  aa  a 
witness  in  an  action  against  a  railroad 
company  for  the  alleged  wrongful  act  of 
one  of  its  conductors  in  putting  her  off 
the  train,,  by  reason  of  the  death  of  the 
conductor  before  the  trial,  "as  this  is 
not  an  action  on  contract,  but  ex  delicto ; 
nor  was  he  a  party  to  the  cause  of  action 
within  the  meaning  of  the  statute." 

But,  as  noted  above,  this  case  is  ex 
pressly  disapproved  by  the  supreme 
court  of  Missouri  in  Leavea  v.  Southern 
R.  Co.,  the  court  saying  that  it  is  of  the 
opinion  that  the  Drew  Case  does  not 
properly  declare  the  law  in  respect  to 
the  applicability  of  the  provision  of  the 
statute  in  question  to  actions  ex  delicto. 

In  a  few  eases  of  actions  ex  delieto 
somewhat  similar  to  Leavka  v.  Southern' 
R.  Co.  it  has  likewise  been  held  that  a 
party  to  an  action  cannot,  under  statutes 
of  the  kind  in  question,  testify  to  a  trans- 
action with  an  agent  of  the  other  party, 
where  the  agent  has  since  died.  Thus, 
in  Illinois  C.  R.  Co.  v.  Martin  (1908)  33 
Ky.  L.  Rep.  666,  110  N.  W.  816,  which 
was  an  action  against  a  railroad  com- 
pany for  personal  injuries  alleged  to 
have  been  caused  by  the  negligence  of 
one  of  its  engineers  who  was  dead  at  the 
time  of  the  trial,  it  was  held  that,  under 
a  statute  providing  that  no  person  may 
testify  for  himself  concerning  any  act 
done  or  omitted  to  be  done  by  one  who  is 
dead,  the  plaintiff  could  not  testify  as  to 
anything  the  engineer  did  or  omitted  to 
do,  as  "it  has  been  repeatedly  held  that, 
where  the  agent  with  whom  a  transac- 
tion occurred  is  dead,  the  other  party 
may  not  testify  for  himself  as  to  the 
transaction." 

And  in  Cincinnati,  N.  0.  &  T.  P.  B.  Co. 
V.  Martin  (1912)  146  Ky.  260, 142  S.  W. 
410,  which  was  also  an  action  against  a 
railroad  company  for  personal  injuries, 
it  was  held  that,  under  a  statute  provid- 
ing that  no  person  shall  testify  for  him- 
self concerning  any  verbal  statement  of, 
or  any  transaction  with,  one  who  is  dead, 
the  plaintiff  should  not  have  been  al- 
lowed to  testify  to  a  conversation  be- 
tween himself  and  one  of  the  defend- 
ant's engineers  in  charge  of  a  train,  who 
was  dead  at  the  time  of  the  trial.  The 
court  said:  "We  have  repeatedly  held 
that  in  a  case  of  this  kind  the  aerent 
stands  in  the  place  of  the  principal  un- 
der that  section  of  the  Code,  and  where 
the  conversation  was  had  with  an  .igent, 
the  opposing  party  cannot  testify  con- 
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ceming  it,  if  the  agent  is  dead  when  the 
testimony  is  offered  to  be  given." 

And  in  Williams  v.  Edwards  (1887) 
94  Mo.  447,  7  S:  W.  429,  which  was  an 
ejeetment  action,  it  was  held  that,  "ac- 
cording to  the  rule  laid  down  by  Whar- 
ton," that  "under  statutes  which  exclude 
the  surviving  party  to  a  contract,  the 
death  of  a  contracting  agent  excludes  the 
surviving  party  who  eontracted  with 
him,"  one  who  has  made  a  contract  with 
an  agent  of  a  corporation  cannot,  after 
the  death  of  the  contracting  agent,  testi- 
fy in  an  action  against  the  corporation 
concerning  the  contract  or  any  admission 
or  declaration  of  the  agent  with  refer- 
ence thereto. 

The  position  that  statutes  of  this  kind 
are  applicable  to  actions  ex  delicto  is 
also  supported,  inferentially  at  least,  by 
many  eases  which,  apparently  assuming 
the  applicability,  have  held,  in  sneh  ac- 
tions, that  testimony  of  the  kind  pro- 
hibited by  the  statutes  was  incompetent 
under  the  facts  and  circumstances  ap- 
pearing. Thus,  for  example,  it  has  been 
held  that  a  statute  providing  that  no 
person  shall  testify  for  himself  concern- 
ing any  verbal  statement  of,  or  any 
transaction  with,  one  who  is  dead  when 
the  testimony  is  offered  to  be  given,  pro- 
hibits a  physician  who  is  the  defendant 
in  an  action  by  the  administrator  of  a 
deceased  person,  for  malpractice,  from 
testifying  for  himself  concerning  conver- 
sations which  he  had  with  the  decedent, 
or  conditions  which  he  discovered  in 
performing  various  operations  upon  her, 
or  the  circumstances  attending  the  vari- 
ous operations.  Bamett  v.  Brand  (1916) 
165  Ky.  616,  177  8.  W.  461. 

And  "where  trover  was  brought  by  an 
administrator  to  recover  a  bond,  the  de- 
fendant in  the  suit  was  incompetent  as  a 
witness  to  testify  that  the  plaintiff's  in- 
testate during  her  life  had  given  the 
bond  to  such  defendant.  Code,  §  3854." 
Elsinger  v.  Beytagh  (1884)  74  Oa.  399. 

Under  a  statute  "disallowing  the  tes- 
timony of  'one  of  the  original  parties  to 
the  contract  or  cause  of  action  in  is- 
sue and  on  trial'  in  his  own  favor,  where 
the  other  party  is  dead,"  the  plaintiff  in 
an  action  of  trover,  who  claims  title  to 
the  property  in  question  by  purchase 
from  a  former  owner,  since  deceased,  is 
incompetent  to  testify  in  his  own  behalf 
as  to  his  purchase  from  or  contract  with 
the  decedent,  against  the  defendant,  who 
claims  title  by  purchase  from  the  admin- 
istrator of  the  estate  of  the  decedent,  as 
the  plaintiff's  purchase  from  or  contract 
with  the  decedent  is  involved  in  the  is- 1 
L.R.A.191«D. 


sue  on  trial,  although  the  conversion  is 
the  gist  of  the  action;  proof  of  the 
plaintiff's  purchase  being  necessary  to 
show  the  defendant's  conversion.  Hall 
V.  Hamblett  (1879)  51  Vt  589. 

And  the  plaintiff  in  an  aetion  of  tres- 
pass and  trover,  who  claims  title  to  the 
property  in  question  by  virtue  of  his 
marriage  to  the  former  owner,  since 
deceased,  is  incompetent  to  testify  in 
his  own  behalf  as  to  his  marriage  to  the 
deceased,  against  the  defendant,  who 
took  and  claims  the  property  as  admin- 
istrator of  the  deceased,  as  the  deceased 
was  "a  party  to  the  contract  or  cause 
of  action  in  issue  and  on  trial"  within 
the  meaning  of  the  statute,  although  the 
alleged  cause  of  action  is,  technically, 
the  defendant's  personal  tort;  the  title 
to  the  property  being  the  real  matter  in 
controversy,  proof  of  which  in  the  plain- 
tiff, by  showing  his  marriage  to  the  de- 
ceased, is  necessary  to  sustain  the  cause 
of  action  alleged.  Fitzsimmons  v. 
South  wick  (1866)  38  Vt  509. 

And  in  Brooks  v.  Goss  (1872)  61  Me. 
307,  which  was  an  action  of  trespass  de 
bonis  asportatis  brought  by  an  executor, 
it  was  held  simply  that,  "as  the  executor 
did  not  offer  himself  as  a  witness  the  de- 
fendants were  properly  excluded." 

Under  a  statute  providing  "that  in  all 
suits  where  an  ■.  .  .  administrator 
.  .  .  is  a  party  in  a  case,  where  a 
judgment  may  render  either  for  or 
against  the  estate  represented  by  such 
.  .  .  administrator,  .  .  .  neither 
party  shall  be  allowed  to  testify  as  a  wit-i 
ness,"  etc., — the  defendant  in  an  action 
of  replevin  brought  by  three  coplaintiSs 
is  incompetent  to  testify  as  a  witness  in 
his  own  behalf  as  to  conversations  be- 
tween, himself  and  one  of  the  eoplaintiffs, 
where  the  latter  has  died  and  his  admin- 
istrator has  been  substituted  as  a  co- 
plaintiff  in  the  aetion.  Charles  v.  Mai- 
lott  (1879)  65  Ind.  184. 

And  under  the  Missouri  statute,  the 
plaintiff  in  an  action  of  replevin  is  in- 
competent to  testify  as  a  witness  in  his 
own  behalf  in  regard  to  the  ownership 
of  the  property  in  question,  where  the 
defendant  has  died  and  his  administrator 
has  been  made  a  party  to  the  action. 
Blobaum  v.  Oambs  (1874)  56  Mo.  183. 

Under  a  statute  providing  "that  in  ac- 
tions where  one  of  the  original  parties  to 
the  contract,  or  cause  of  action,  in  issue 
and  on  trial,  is  dead,  .  .  .  the  other 
party  shall  not  be  adnlitted  to  testify  in 
his  own  favor,"  the  defendant  in  a  statu- 
tory action  of  ejectment  by  one  claiming 
under  the  deceased  grantee  in  a  deed  exe- 
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cuted  by  him,  is  not  a  competent  witness 
in  his  own  behalf  as  to  the  delivery  or 
nondelivery  of  the  deed,  as  it  is  the  title 
to  the  premises  in  controversy,  including 
ail  the  means  and  documents  which  evi- 
dence and  establish  the  right  of  the 
plaintiff  to  recover  in  the  action,  which 
is  in  issue  and  on  trial,  and  the  defend- 
ant is  one  of  the  original  parties  to  the 
deed  which  evidences  the  title  on  which 
the  plaintiff  relies.  Chapman  v.  Dough- 
erty (1885)  87  Mo.  617,  56  Am.  Rep. 
469. 

So,  in  HoUister  v.  Young  (1868)  41  Vt. 
156,  which  was  an  action  of  ejectment, 
a  statute  providing  "that  in  all  actions, 
except  actions  on  book  account,  where 
one  of  the  original  parties  to  the  con- 
tract or  cause  of  action  in  issue  and  on 
trial  is  dead,  or  is  siiown  to  the  court  to 
be  insane,  the  other  party  shall  not  be  ad- 
mitted to  testify  in  his  own  favor, — was 
held  to  apply  to  the  facts  of  the  case  as 
to  the  relations  and  interests  of  the  par- 
ties. 

And  the  defendant  in  an  action  of 
ejectment  by  the  heir  of  the  former  own- 
er is  incompetent  to  testify  in  his  own 
hehalf  as  to  an  alleged  contract  between 
himself  and  the  former  owner  by  virtue 
of  which  he  claims  the  premises  in  ques- 
tion, as  this  contract  is  "in  issue"  within 
the  meaning  of  the  statute,  being  within 
the  substantial  issues  made  by  the  evi- 
dence, although  not  within  the  merely 
Formal  issues  made  by  the  pleadings. 
Pember  v.  Congdon  (1883)  55  Vt.  58. 

And  in  Napier  v.  Elliott  (1907)  152 
Ala.  248,  44  So.  552,  it  was  held  that  the 
plaintiff  in  an  action  of  ejectment,  who 
claimed  title  under  a  deed  from  her  de- 
ceased father,  was  incompetent  to  testify 
as  a  witness  in  her  own  behalf,  against 
the  defendants,  who  claimed  as  heirs  of 
the  alleged  grantor,  as  to  conversations 
and  transactions  between  herself  and  the 
deceased  relative  to  the  execution  and 
delivery  of  the  deed. 

Similarly,  a  statute  declaring  that  "a 
party  or  a  person  interested  in  the  event 
(of  an  action;  .  .  .  shall  not  be  ex- 
amined as  a  witness  in  his  own  behalf  or 
interest  .  .  .  against  the  executor,  ad- 
ministrator or  survivor  of  a  deceased 
person  .  .  .  concerning  a  personal 
transaction  or  communication  between 
the  witness  and  the  deceased  person,"  has 
been  held  to  apply  to  an  action  brought 
by  an  administrator  to  recover  damages 
for  the  wrongful  killing  of  his  intestate, 
to  exclude  the  testimony  of  the  defend- 
ant as  to  the  transaction  between  himself 
and  the  plaintiff's  intestate,  which  re- 
sulted in  the  latter's  death,  and  as  to  his 
L.R.A.1916D. 


conversation  with  the  intestate  at  the 
time;  the  defendant's  argument  to  the 
contrary  having  been  "that,  inasmuch  as 
a  cause  of  action  arising  out  of  the  death 
of  one  person  by  reason  of  the  wrongfuJ 
or  negl^ent  acts  of  another  ...  is' 
not  given  to  the  estate  of  a  deceased 
person  for  the  purpose  of  general  admin- 
istration, but  for  the  exclusive  benefit  of 
a  husband,  wife,  or  next  of  kin,  the 
plaintiff  is  not  an  administrator  in  the 
ordinary  acceptation  of  that  term,  but 
simply  a  trustee  for  a  certain  specified 
purpose."  Abelein  v.  Porter  (1899)  45 
App.  Div.  307,  61  N.  Y.  Supp.  144. 

And  under  a  statute  allowing  parties 
to  testify  on  their  own  behalf,  which  ex- 
pressly excepts  from  its  operation  a 
party  or  person  interested  in  an  action 
in  which  the  adverse  party  sues  as  ad- 
ministrator, etc.,  the  defendants  in  a 
statutory  action  for  wroi^ful  death, 
brought  by  an  administratrix,  for  the 
use  of  the  next  of  kin,  are  incompetent 
as  witnesses  as  to  matters  anterior  to  the 
death  of  the  intestate,  although  the  dam- 
ages in  such  an  action  are  not  strictly 
any  part  of  the  estate  of  the  intestate, 
as  they  nevertheless  come  within  the 
letter  of  the  statute,  and  "the  same  rea- 
sons which  justify  the  limitation  of  the 
general  statute  so  as  to  silence  adverse 
parties  where  the  effect  of  the  proceed- 
ing is  to  increase  or  decrease  the  estate 
seem  equally  cogent  in  a  case  like  the 
present."  Forbes  v.  Snyder  (1880)  94 
DL  374. 

Likewise,  under  a  statute  providing 
that  "in  suits  or  proceedings  in  which  an 
executor  or  administrator  is  a  party,  in- 
volving matters  which  occurred  during 
the  lifetime  of  the  decedent,  where  a 
judgment  or  allowance  may  be  made  or 
rendered  for  or  against  the  estate  repre- 
sented by  such  executor  or  administra- 
tor, any  person  who  is  a  necessary  party 
to  the  issue  or  record,  whose  interest  is 
adverse  to  such  estate,  shall  not  be  a 
competent  witness  as  to  such  matters 
against  such  estate," — the  defendant  in 
a  statutory  action  for  wrongful  death 
brought  by  the  administrator  of  the  de- 
ceased is  incompetent  to  testify  as  a 
witness  in  his  own  behalf,  notwithstand- 
ing the  judgrment,  when  recovered,  inures 
to  the  benefit  of  the  heirs  of  the  deced- 
ent, regardless  of  the  rights  of  creditors, 
as  "this  affords  no  sufficient  reason  why 
the  i)lain  letter  of  the  statute  .  . 
should  be  disregarded."  Hudson  v.  Hou- 
ser  (1890)  123  Ind.  309,  24  N.  E.  243. 

And  under  a  statute  declaring  "that  in 
all  suits  where  an  executor,  administra- 
tor or  g^iardian  is  a  party  in  a  case  where 
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a  judgment  may  render  either  for  or 
against  the  estate,  represented  by  such 
executor,  administrator  or  guardian, 
neither  party  shall  be  allowed  to  testify 
as  a  witness  unless  required  by  the  oppo- 
site party,  or  by  the  court  trying  the 
cause," — ^a  defendant  in  a  statutory  ac- 
tion for  wrongful  death  brought  by  the 
administrator  of  the  deceased  is  incom- 
petent to  testify  in  his  own  behalf. 
Sherlock  t.  Ailing  (1873)  44  Ind.  184. 

In  Kentucky  Utilities  Co.  v.  McCarty 
(1916)  —  Ky.  — ,  183  S.  W.  237,  which 
was  a  statutory  action  for  wrongful 
death  brought  by  the  father  of  the  de- 
ceased, as  administrator,  it  was  held  that 
he  was  incompetent  t«  testify  to  a  con- 
versation which  he  had  with  his  son,  the 
decedent,  and  to  a  message  sent  by  the 
son  to  the  defendant,  as  the  conversation 
and  message  constituted  a  "transaction" 
with  the  decedent,  and  the  father  was 
testifying  "for  himself,"  within  the 
meaning  of  the  Kentucky  statute  pro- 
viding that  no  person  shall  testify  for 
himself  concerning  any  transaction  with 
one  who  is  dead  when  the  testimony  is 
offered  to  be  given. 

On  the  other  hand,  it  has  been  held,  in 
some  cases  of  actions  for  wrongful 
death,  that  statutes  of  the  class  in  ques- 
tion did  not  apply  to  render  one  of  the 
parties  incompetent  as  a  witness  in  his 
own  behalf, — not,  however,  because  of 
inapplicability  of  the  statutes  to  actions 
ex  delicto,  but  because  such  actions  for 
wrongful  death,  brought  by  or  for 
the  benefit  of  the  widow  or  next  of  kin 
of  the  decedent,  were  not  within  the 
terms  of  the  statute.  Thus,  for  example, 
a  statute  excluding  testimony  as  to 
transactions  with  or  statements  of  a  de- 
ceased person,  in  any  action  in  which 
judgment  may  be  rendered  for  or  against 
his  administrator,  does  not  apply  to  a 
statutory  action  for  wrongful  dealh 
brought  by  the  widow  of  the  deceased 
in  the  name  of  his  administrator,  for 
the  benefit  of  herself  and  an  infant 
child  of  the  deceased, — the  adminis- 
trator having  refused  to  bring  the  ac- 
tion,— to  exclude  the  testimony  of 
the  defendant  as  to  the  circumstances  of 
the  killing  of  the  deceased,  as  the  ad- 
ministrator is  merely  a  nominal  party, 
and  the  estate  of  his  intestate  has  no  in- 
terest whatever  in  the  result  of  the  suit, 
and  no  judgment  can  be  rendered  either 
for  or  against  him  which  can  affect  the 
estate  of  his  intestate.  Hale  v.  Kearly 
(1874)  8  Baxt.  (Tenn.)  49. 

And  a  statute  declaring  that  "no  in- 
terest nor  policy  of  law  shall  exclude  a 
£artv  or  person  from  being  a  witness  in 
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any  civil  proceeding;"  provided,  "this 
act  shall  not  apply  to  actions  by  or 
against  executors,  administrators,  or 
guardians,  nor  where  the  assignor  of  the 
thing  or  contract  in  action  'may  be 
dead,"  has  been  held  not  to  apply  to  a 
statutory  action  for  wrongful  death 
brought  by  the  widow  of  the  deceased,  as 
"this  action  is  not  by  or  against  an  exec- 
utor, administrator,  or  guardian;  nor 
is  the  assignor  of  the  thing  in  action 
dead.  There  is  no  assignment,  either 
actually  or  constructively.  If  an  action 
had  been  brought  by  Weiand  [the  de- 
cetksed]  to  recover  damages  for  injuries 
he  had  sustained,  it  would  have  survived 
to  his  personal  representatives  under  the 
eighteenth  section  of  the  act  of  April, 
1851,  supra;  and  after  his  death  the 
plaintiff  in  error  would  not  have  been 
competent  to  testify  to  matters  which  oc- 
curred during  the  life  of  Weiand.  This 
action,  however,  was  not  brought  by  him, 
nor  is  it  for  the  recovery  of  damages  for 
injuries  he  sustained;  but  it  is  for  in- 
juries his  wife  sustained  by  his  death. 
It  is  for  a  cause  of  action  her  husband 
never  had.  It  arose  on  and  after  his 
death,  and  accrued  to  his  widow."  Mann 
V.  Weiand  (1876)  81  *Pa.  243. 

So,  in  McEwen  v.  Springfield  (1879) 
64  &a.  159,  which  was  an  action  by  a 
widow  to  recover  damages  for  the  kill- 
ing of  her  husband,  it  was  held  that  the 
defendants  had  properly  been  allowed 
to  testify  fully  as  to  their  version  of  the 
homicide, — ^the  court  saying:  "Mrs.  Mc- 
Ewen,  who  was  the  plaintiff  and  solely 
interested  as  such,  had  testified  in  the 
case  and  had  given  her  version  of  the 
homicide  of  her  husband,  whose  estate 
was  in  no  way  interested  in  the  issue  or 
cause  of  action  on  trial.  The  plaintiff 
was  in  life  to  confront  the  witnesses  who 
were  called  to  testify  against  her,  the 
only  party  plaintiff  interested  in  the 
cause  of  action  or  the  issue  on  trial." 

And  a  statute  providing  that  "in  all 
suits  by  or  against  heirs  or  devisees, 
founded  upon  a  contract  with  or  demand 
against  the  ancestor,  to  obtain  title  to 
or  possession  of  property,  real  or  per- 
sonal, of  or  in  right  of  such  ancestor, 
or  to  affect  the  same  in  any  manner, 
neither  party  to  such  suit  shall  be  a 
competent  witness  as  to  any  matters 
which  occurred  prior  to  the  death  of  the 
ancestor,"  does  not  apply  to  an  action 
for  wrongful  death.  Cincinnati,  H.  & 
I.  R.  Co.  V.  Cregor  (1898)  150  Ind.  625, 
50  K  E.  760. 

And  in  Louisville,  N.  A.  &  C.  R.  Co.  v. 
Thompson  (1886)  107  Ind.  442,  57  Am. 
Rep.  120,  8  N.  E.  18,  which  was  an  action 
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by  an  administrator  to  recover  for  the 
death  of  his  intestate,  caused  by  the  n^- 
ligence  of  the  defendant,  the  court,  on 
denying  a  rehearing,  in  (1886)  107  Ind. 
456,  9  N.  E.  367,  said:  "We  said  in  our 
former  opinion,  that  even  if  it  were  con- 
ceded that  the  widow  of  Andrew  Eiohler 
[the  plaintiff's  intestate]  was  not  a 
competent  witness,  no  material  error 
was  committed  in  permitting  her  to 
testify  [as  all  that  was  material  in  her 
testimony  related  to  matters  subsequent 
to  her  husband's  death,  or  else  to  mat- 
ters which  were  open  to  the  knowledge 
of  all  persons  who  knew  the  parties], 
and  we  still  adhere  to  that  view;  but  we 


are  prepared  to  go  further,  and  hold 
that  she  was  a  competent  witness,  for 
the  statute  does  not  apply  to  cases  of 
tort  resulting  in  the  death  of  the  hus- 
band. Neither  §  408  nor  §  499  of  the 
code  applies  to  a  case  like  this,  for  the 
widow  is  not  a  party  to  the  record,  nor 
is  her  interest  adverse  to  the  estate,  and 
the  case  is  not  one  between  heirs.  The 
case  is  not  'founded  on  a  contract  with 
or  demand  against  the  ancestor*  or  'to 
obtain  title  to  or  possession  of  property, 
real  or  personal,'  but  is  an  action  to  re- 
cover damages  for  a  tort  causing  the  an- 
cestor's death."  A.  C.  W. 


NEW  YORK  COrRT  OF  APPBAUS. 

RE  PETITION  OF  WILLIAM  W.  PAR- 
hWY,  State  CommisBioner  of  Excise, 
Appt.,  For  Cancelation  of  a  Liquor  Tax 
Certificate  Issued  to  William  A.  Tbater, 
and  Transferred  to  Catherine  Cronin. 


(213  N.  Y.  16,  106  N.  E.  756.) 

IntoxicstlnK  liquor  —  consent  by  infant 
to  license  —  effect. 

Neither  an  infant  nor  his  mere  a^nt  can 
give  a  valid  consent  to  the  conducting  of  a 
liquor  business  in  gneh  proximity  to  his 
property  that  the  law  requires  the  consent 
of  its  owner  before  the  issuance  of  a  license 
to  conduct  the  business  there. 
For  other  oaeeg,  see  Intowioating  Liquors, 

11.  in  Dig.  ISZ  N.  8. 

(November  10,  1914.) 

APPEAL  by  petitioner  from  an  order  of 
the  Appellate  Division  of  the  Supreme 
Court,  Fourth  Department,  reversing  an 
order  of  a  Special  Term  for  Onondaga 
County,  revoking  and  canceling  a  liquor 
tax  certificate  transferred  to  respondent. 
Reversed. 
The  facts  are  stated  in  the  opinion. 
Mr.  Louis  M.  King,  and  Mr.  A.  M. 
Sperry,  for  appellant: 

The  consents  signed  by  Anna  Carroll  and 
Joseph  Carroll,  infants,  are  not  valid  and 
binding. 

People  V.  Griesbach,  211  111.  35,  71  N.  E. 
874;  Thompson  v.  Eagan,  70  Neb.  169,  97 
N.  W.  247. 

An  infant  can  neither  himself,  iior 
through  any  power  which  such  infant  con- 
Note.  —  As  to  consent  of  infant  or  incom- 
petent, or  his  guardian,  committee,  or  agent, 
to  a  license  for  the  sale  of  intoxicating 
liquors,  see  annotation  following  this  case, 
post,  819. 
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fers  upon  another,  give  consent  for  tl>e 
traiBc  in  liquor. 

People  V.  Griesbach,  supra. 

The  respondent  herein  has  failed  to  estab- 
lish by  any  evidence  guardianship  of  the 
infants,  or  any  suificient  agency  or  author- 
ity to  grant  consent  for  the  infants. 

McCoy  V.  Forbush,  104  App.  Div.  215,  93 
N.  Y.  Supp.  401. 

The  liquor  tax  law  is  a  statute,  penal  in 
its  nature,  and  should  be  strictly  construed 
against  the  respondent  herein. 

Re  Haight,  33  Misc.  644,  68  N.  Y.  Supp. 
920;  People  ex  rel.  Clausen  v.  Murray,  5 
App.  Div.  442,  39  N.  Y.  Supp.  1130; 
United  States  v.  Hartwell,  8  Wall.  395,  18 
L.  ed.  832;  Re  Lyman,  48  App.  Div.  276, 
62  N.  Y.  Supp.  846;  Pe<^le  ex  rel.  Cairns 
V.  Murray,  148  N.  Y.  171,  42  N.  E.  584. 

Messrs.  Welch  A  Parsons,  for  respond- 
ent: 

The  consents  signed  I^  said  infants  are 
valid  and  binding. 

Re  Sherry,  25  Misc.  361,  55  N.  Y.  Supp. 
421;  Re  Townsend,  195  N.  Y.  214,  22  LR.A. 
(N.S.)  194,  88  N.  E.  41,  16  Ann.  Cas.  921; 
Beardsley  v.  Hotchkiss,  96  N.  Y.  201; 
O'Donohue  v.  Smith,  130  App.  Div.  214,  114 
N.  Y.  Supp.  536;  Smith  v.  Ryan,  191  N.  Y. 
452,  19  L.R.A.(N.S.)  461,  123  Am.  St.  Rep. 
609,  84  N.  E.  402,  14  Ann.  Cas.  605. 

The  statute  was  not  intended  to  make  it 
impossible  to  obtain  a  liquor  tax  certifi- 
cate. 

Re  Clement,  101  N.  Y.  Supp.  447. 

All  statements  contained  in  the  applica- 
tion for  the  liquor  tax  certificate  are  pre- 
sumed to  be  true,  and  the  burden  is  on  the 
excise  department  to  show  that  such  state- 
ments are  not  true. 

Farley  v.  Scherno,  147  App.  Div.  375,  132 
N.  Y.  Supp.  170;  Rosendorff  v.  Haas,  N.  Y. 
L  J.  Dec.  18,  1907. 

The  revocation  signed  by  Mrs.  Barry  ia 
not  valid  and  binding. 
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Re  Adriance,  59  App.  Div.  440,  69  N.  Y. 
8upp.  314. 

In  order  to  cancel  a  certificate  on  the 
ground  that  a  false  statement  was  made 
in  the  application  therefor,  such  false  state- 
ment must  be  ma;terial. 

Hawkins  v.  Thiel  Bros.  165  N.  Y.  188,  58 
K.  E.  894,  9  Am.  Neg.  Rep.  836;  Moulton  v. 
Acconcia,  59  App.  Div.  25,  69  N.  Y.  Supp. 
14,  affirmed  in  168  N.  Y.  645,  61  N.  E.  1131. 

The  certificate  is  a  contract  between  the 
person  who  received  it,  and  the  state,  for 
the  absolute  right  to  traffic  in  liquor  for 
one  year,  of  which  he  can  only  be  deprived 
by  some  violation  of  the  law,  so  long  as 
the  statute  is  in  force,  and  such  right  may 
be  regarded  in  a  sense  as  property  of  the 
holder. 

Lyman  v.  Malcon)  Brewing  Co.  160  N.  Y. 
96,  54  N.  E.  577. 

HIsoock,  J.,  delivered  the  opinion  of  the 
court: 

Application  was  made  to  the  deputy  com- 
missioner of  excise  of  the  county  of  Onon- 
daga for  the  transfer  to  respondent  and  to 
new  premises  of  a  liquor  tax  certificate 
theretofore  issued  to  another  person.  The 
transfer  was  made  by  the  commissioner, 
and  later  this  proceeding  was  instituted  to 
have  such  certificate  canceled,  on  the 
ground  that  respondent's  application  for 
the  issue  of  the  certificate  to  her  falsely 
stated  that  she  had  secured  the  requisite 
number  of  consents  to  the  prosecution  of 
said  business  in  the  new  location. 

The  Liquor  Tax  Law  (Consol.  Laws,  chap. 
34,  §  15,  subdiv.  8),  as  amended  (Laws 
1911,  chap.  643,  8  2),  provide  that  "when 
the  nearest  entrance  to  the  premises  de- 
8cril>ed  in  said  statement  as  those  in  which 
traffic  in  liquors  is  to  be  carried  on  is  with- 
in 300  feet,  measured  in  a  straight  line,  of 
the  nearest  entrance  to  a  building  or  build- 
ings occupied  exclusively  for  a  dwelling, 
there  shall  also  be  filed  simultaneously 
with  said  statement  [on  the  application  for 
a  certificate]  a  consent  in  writing  that  such 
traffic  in  liquors  be  so  carried  on  in  said 
premises  during  a  term  therein  stated,  exe- 
cuted by  the  owner  or  owners,  or  by  a  duly 
authorized  agent  or  agents  of  sudi  owner 
or  owners  of  at  least  two  thirds  of  the  total 
number  of  such  buildings  within  300  feet 
so  occupied  as  dwellings." 

The  question  whether  respondent's  state- 
ment that  she  had  secured  the  requisite 
number  of  consents  of  owners  of  buildings 
occupied  as  dwellings  within  the  prescribed 
limit  is  true  depends  on  the  further  qu«ry 
whether  infant  owners  of  such  dwellings 
may  give  a  legal  consent.  There  were  one 
or  more  dwellings  within  300  feet  of  the 
premises  where  respondent  proposed  to  con- 
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duct  her  liquor  business  of  which  infanta 
were  owners,  and  consents  in  the  form 
required  by  law  were  obtained  from  fhem 
and  flled^  If  they  are  valid,  the  respond- 
ent had  a  sufficient  number  of  consents; 
without  them  she  did  not  have,  and  is  not 
entitled  to  have  her  certificate  and  carry  on 
her  business. 

We  do  not  think  that  infant  owners  of 
property  may  give  a  valid  consent  to  the 
issue  of  a  liquor  tax  certificate. 

At  the  outset  we  find  in  the  liquor  tax 
law  various  provisions  which  indicate  a 
policy  on  the  part  of  the  state  to  prevent 
any  relationship  between  infants  and  the 
sale  of  liquor,  which  we  think  are  entitled 
to  some  consideration  in  interpreting  the 
particular  provision  relating  to  consents. 

Section  29  provides,  in  substance,  that  it 
shall  be  unlawful  to  sell,  deliver,  or  give 
away  liquor  to  any  minor  under  th«  age  of 
eighteen  years,  or  to  such  minor  for  any 
other  person. 

Section  30  provides  that  it  shall  not  be 
lawful  to  permit  any  minor  under  such 
age  to  sell  or  serve  any  liquors,  or  to  enter 
or  remain  in  any  barroom  where  liquors  are 
sold. 

Section  21  of  said  law  provides  that  no 
persim  under  the  age  of  twenty -one  years 
shall  traffic  in  liquor. 

As  we  read  these  provisions  it  would  seem 
to  be  a  fair  inference  that  a  legislative  pol- 
icy which  prohibited  an  infant  from  using, 
serving,  or  trafficking  in  liquors  did  not  con- 
template that  he  should  be  authorized  to 
give  a  consent  that  some  other  person 
might  carry  on  the  business.  And  in  enter- 
taining this  view  sight  is  not  lost  of  the 
argument  made  by  the  learned  appellate 
division  that  because  the  legislature  ex- 
pressly prohibited  certain  acts  such  as 
those  mentioned,  it  may  be  assumed  that  it 
did  not  intend  to  prohibit  certain  other  acts 
which  were  not  mentioned,  such  as  the  right 
of  an  infant  to  give  a  consent  to  traffic  in 
liquors  by  another  person.  That  argument, 
however,  does  not,  in  this  case,  seem  to  be 
very  persuasive.  The  le^slature  might 
very  well  prohibit  the  specific  acts  which 
have  been  mentioned,  and  whidi,  without 
express  provision,  were  not  unlawful,  and 
rely  on  general  principles  for  the  proper 
decision  of  the  question  whether  an  infant 
might  perform  some  other  act,  such  as  exe- 
cuting one  of  the  consents  required  by  the 
statute;  and  we  therefore  pass  to  the  con- 
sideration, on  such  general  principles,  of 
the  question  whether  an  infant  ought  to  be 
allowed  to  give  such  a  consent. 

The  rule  is  well  understood  that  at- 
tempted contracts  by  an  infant  are  incom- 
plete and  imperfect,  and  do  not  become 
valid  and  binding  except  by  the  act  or  fail- 
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ure  to  act  of  the  infant  after  he  reaches 
the  age  of  maturity.  He  is  regarded  as  not 
having  sufficient  capacity  to  understand  and 
pass  upon  questions  involving  contractual 
rights,  and,  therefore,  a  person  dealing  with 
him  does  so  at  his  peril,  and  subject  to  the 
right  of  the  infant  to  avoid  his  contract 
when  he  becomes  of  age. 

It  seems  to  us  that  an  attempted  consent 
hj  an  infant  to  the  issue  of  a  liquor  tax 
certificate  and  the  prosecution  of  that  busi- 
ness  involves  considerations  which  are  in 
the  nature  of  a  property  right,  and  is  sub- 
ject to  the  infirmities  of  infancy  which 
would  attach  to  an  ordinary  contract  exe- 
cuted by  a  minor.  It  appears  to  have  been 
assumed  by  the  legislature  that  neighbor- 
ing property  used  for  dwellings  might  be 
affected  by  opening  a  saloon,  as  we  very 
well  know  might  be  the  case;  and  hence  the 
requirement  for  consents  thereto,  which  are 
to  be  given,  not  by  persons  dwelling  within 
a  certain  radius,  but  by  the  persons  who 
own  property  within  that  radius.  If  con- 
siderations of  property  rights  are  involved 
in  giving  such  a  consent,  it  would  seem 
that  the  act  of  an  infant  should  be  safe- 
guarded in  the  same  way  as  would  be  an 
attempt  on  his  part  to  sell,  lease,  or  mort- 
gage his  real  estate. 

But,  reverting  to  the  principles  governing 
an  ordinary  contract  by  an  infant,  it  is 
urged  that  since  his  contracts  are  not  void, 
but  voidable,  at  his  election,  the  same  rule 
should  be  applied  to  a  consent  to  the  issue 
of  a  liquor  tax  certificate,  and  that  such 
consent  should  be  held  valid  until  the  in- 
fant, under  proper  conditions,  disafiirms 
said  act. 

There  are  two  answers  to  this  proposi- 
tion. In  the  first  place,  the  principle  which 
allows  the  executed  contract  of  an  infant  to 
stand  as  valid  unless  the  infant  shall  dis- 
affirm the  same  after  becoming  of  age  is 
not  practically  adapted  to  such  an  instru- 
ment as  a  conBeut  to  the  issue  of  a  liquor 
tax  certificate.  In  many  cases,  at  least,  the 
office  of  the  certificate  would  have  been  com- 
pleted and  any  injury  flowing  from  the 
issue  thereof  consummated  long  before  the 
infant  would  arrive  at  those  years  of  ma- 
turity where  the  law  would  regard  him  as 
reaching  for  the  first  time  sound  discretion 
in  such  a  matter. 

But  the  more  important  objection  to  this 
theory  rests  on  the  distinction  between  an 
act  of  an  infant  which  only  affects  himself 
and  his  property,  and  an  act  like  that  in- 
volved in  the  present  proceeding,  which  is 
also  of  public  consequence.  If  an  infant 
makes  a  lease  or  sale  of  his  real  estate,  it 
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legally  touches'  no  one  but  himself,  and  if, 
when  he  becomes  of  age,  he  chooses  to  affim> 
the  contract,  no  one  should  object.  But 
that  is  not  the  present  case.  The  people  of 
the  state,  acting  within  well-defined  and 
established  powers,  have  deemed  it  wise  to 
regulate  the  trafSc  in  liquor.  The  liquor 
tax  law,  with  its  many  provisions,  is  suf- 
ficient evidence  of  the  extent  to  which  the 
legislature  has  attempted  to  do  this. 
Amongst  other  things  it  has  been  deemed 
wise  and  very  just  that  the  prosecution  of 
this  traffic  should  not  be  permitted  in  cer- 
tain localities  occupied  by  dwelling  houses 
unless  a  large  proportion  of  the  owners  of 
such  property  are  in  favor  of  such  traffic. 
As  has  already  been  said,  a  property  owner, 
in  consenting  to  the  prosecution  of  this 
business,  performs  an  act  which  might  be 
regarded  as  affecting  the  value  of  his  own 
property,  and  in  that  aspect  no  one  has  any 
interest  in  the  question  except  himself. 
But,  in  addition  to  this,  each  owner  of 
property  within  the  prescribed  limit  has  an 
interest  in  the  e.\ecution  of  such  a  con- 
sent by  every  other  property  owner.  His 
effective  opposition  or  consent  to  the  prose- 
cution of  the  business  depends  on  the  action 
of  other  property  owners,  and  he  is  inter- 
ested in  having  such  other  property  owners 
pass  on  the  question  intelligently  and  wise- 
ly. It  is  a  matter  of  importance  to  every 
property  owner  in  the  neighborhood  and  to 
the  people  of  the  community  that  consents 
should  not  be  given  by  persons  whom  the 
law  regards  as  deficient  in  judgment  and 
capacity  to  act.  Every  property  owner  is 
entitled  to  have  every  other  property  own- 
er within  the  prescribed  radius  pass  intelli- 
gently on  the  question  whether  it  is  best 
to  have  a  saloon  within  the  proposed  area: 
and,  of  course,  such  intelligent  action  can- 
not be  secured,  either  presumptively  or 
actually,  if  infants  may  give  such  consents. 
In  the  present  case  the  infants  at  the  time 
in  question  were  of  the  ages,  respectively,  of 
fourteen  and  ten  years.  Nobody  would 
claim  that  they  could  pass  with  mature 
judgment  on  the  question  whether  a  saloon 
should  be  located  at  the  proposed  spot. 
Moreover,  if  these  particular  infants  can 
execute  valid  consents,  there  is  no  reason 
why  still  younger  children  might  not  per- 
form similar  acts,  until  the  process  of  secur- 
ing consents  from  property  owners  where 
there  happened  to  be  infant  owners  would 
be  made  absurd  and  ridiculous,  and  any 
benefits  anticipated  from  these  provisions 
in  securing  a  limited  fcvm  of  local  option 
be  lost. 
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Vfhiie  this  question  of  the  power  of  an 
infant  to  execute  such  a  censent  has  not 
been  heretofore  decided  Yiy  this  court, 
authorities  found  in  other  states  and  enti- 
tled to  great  respect  adopt  the  conclusion 
which  we  now  reach,  that  such  power  is 
lacking.  Thompson  t.  Eagan,  70  Neb.  169, 
97  N.  W.  247;  People  v.  Griesbach,  211  III. 
35,  71  N.  E.  874. 

The  consent  in  question  was  not  only  j 
signed  by  the  infants  peraontJly,  but  also  ; 
by  "Martin  J.  McArdle,  Agent  for"  said  in- 
fants, and  it  is  further  urged  by  the  rft- 
spondent  that  this  latter  signature  ren- 
dered the  consent  effective  under  that  pro- 
vision of  the  statute  which  authorizes  a 
consent  to  be  executed  not  only  by  the 
owner  of  premises,  but  also  "by  his  duly 
authorized  agent."  We  do  not  intend  to 
hold  that  a  consent  to  the  issue  of  a  certifi- 
cate may  not  be  executed  on  behalf  of  an 
infant  by  a  guardian,  or  by .  some  other 
person  authorized  in  some  unusual  man- 
ner  to  execute  such  consent.     We  simply 


do  not  pass  on  that  question,  as  we  do  not 
regard  it  as  here  presented.  It  certainly 
is  clear  that  an  infant,  who  cannot  himself 
execute  a  consent,  cannot  by  himself  and 
in  any  ordinary  manner  create  an  agent 
who  will  have  greater  powers  than  he  him- 
self possesses.  .  The  evidence  makes  it  fairly 
apparent  that  whatever  agency  for  the  in- 
fants McArdle  enjoyed  sprang  from  the  fact 
that  he  collected  rents  and  managed  the 
property.  If  there  was  any  other  agency 
or  power  of  representation  I  think  that  evi- 
dence thereof  should  have  been  produced 
l>y  the  respondent,  and  such  agency  did  not . 
clothe  the  alleged  agent  with  greater  pow- 
ers in  respect  of  this  consent  than  the  in- 
fants themselves  possessed. 

The  order  of  the  Appellate  Division 
should  be  reversed,  and  that  of  the  Special 
Term  affirmed,  with  costs  in   both  courts. 

Werner,  Chase,  Collin,  Hogan,  Mil- 
ler, and  Cardozo,  JJ.,  concur. 


Annota^on — Consent  of  infant  or  incompetent,  or  his  guardian,  commit- 
tee, or  agent,  to  a  license  for  the  sale  of  intoxicating  liquors. 


In  accordance  with  the  decision  in  Re 
Farley,  ante,  816,  it  was  held  in  People 
V.  Griesbach  (1904)  211  HL  35,  71  N.  E. 
874,  where  the  consent  of  the  owners  of 
neighboring  property  was  necessary  to 
the  establishing  of  a  liquor  business, 
that  an  owner  who  was  a  minor  could 
not  consent.  It  is  stated  that  the  peace, 
morals,  order,  and  safety  of  a  com- 
munity may  be  affected  by  the  grant  of 
a  license  to  sell  intoxicating  liquor.  Ac- 
cordingly, those  invested  with  the  power 
to  consent  or  refuse  to  consent  to  such 
establishment  are  charged  with  a  duty 
to  the  public;  that  the  proper  discharge 
of  this  duty  demands  the  consideration 
of  the  interest  of  all  who  are  to  be  af- 
fected, and  the  exercise  of  mature  judg- 
ment and  discretion.  The  statutes  pro 
hibiting  the  sale,  to  minors  were  urged 
also  as  a  reason  why  a  minor  is  incom- 
petent to  consent. 

Certain  minor  children  who  were  heirs 
to  estates  in  the  territory  involved  were 
held  not  entitled  to  be  counted  among 
the  legal  resident  freeholders  of  the  pre- 
cinct, in  Thompson  v.  Eagan  (1903)  70 
Neb.  169,  97  N.  W.  247,  and  in  the 
course  of  the  opinion  the  court  states 
that  the  statute  never  contemplated  in- 
fant children,  although  residents  and 
heirs  to  estates  of  inheritance  in  the 
precinct,  as  proper  persons  to  sign  a 
L.R.A.1016D. 


petition  for  a  license  to  sell  intoxicating 
liquors;  that  this  right  was  intended  to 
be  reserved  for  the  full-grown  resident 
freeholders  of  the  precinct. 

Under  a  statnte  making  it  unlawful  to 
issue  a  license  to  keep  a  dramshop  until 
a  majority  of  the  "assessed  taxpaying 
citizens"  in  the  block  or  square  in  which 
the  dramshop  is  to  be  kept  shall  sign  a 
petition  asking  for  the  same,  it  was  held 
in  State  ex  rel.  McCampbell  v.  Countv 
Ct.  (1886)  90  Mo.  593,  2  S.  W.  788,  that 
minors,  resident  in  the  city,  who  have 
guardians,  and  who  own  property,  and 
are  regularly  assessed,  should  be  counted 
in  determining  whether  a  petition  pre- 
sented for  a  dramshop  license  in  the 
town  or  city  is  sig^ned  by  a  majority  of 
the  assessed  taxpaying  citizens;  but 
whether  they  are  to  be  counted  in  deter- 
mining the  whole  number  of  taxpaying 
citizens,  or  the  number  who  have  signed 
the  petition,  is  not  made  clear  from  the 
report.  Apparently,  however,  the  ques- 
tion was  whether  the  minors  should  be 
connted  in  determining  the  whole  num- 
ber of  assessed  taxpaying  citizens. 

There  is  dictum  in  People  v.  Oriesbach 
(QL)  supra,  that  a  person  so  insane  as 
to  be  irresponsible  cannot  consent. 

Some  statutes  provide  for  the  signing 
of  a  consent  by  the  guardian  of  an  in- 
terested minor.  W.  A.  E. 
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JAMES  G.  SACKETT  et  al.,  Plffa.  in  Err., 

V. 

MARTHA  ROSE. 
(—  Okla.  — ,  154  Pac.  1177.) 

'Abstracts  —  liability  of  abstracter. 

1.  Under  §  1,  Wilaon's  Rev.  Statutes 
1903,  an  abstracter  of  title  is  liable  on  his 
bond  to  pay  all  damages  that  may  accrue  to 
any  perion  by  reason  of  any  incompleteness, 
imperfection,  or  error  in  any  abstract  fur- 
nished by  him  and  relied  on  by  such  person 
to  his  injury,  and  such  liability  is  not  con- 
fined to  the  person  for  whom  he  makes  or 
furnishes  an  abstract. 

For    other    oases,    see    Ahatracta,    in    Dig. 

isa  N.  a. 

Statutes  —  constrnction  —  harmonising. 

2.  In  the  construction  of  statutes,  har- 
mony, not  confusion,  is  to  be  songht.  Con- 
flicts between  different  provisions  of  the 
statute  are  not  to  be  held  to  exist,  if  har- 
mony, by  any  reasonable  construction  of 
them,  can  be  discovered.  The  true  rule  has 
often  been  said  to  be  that  where  two  acts 
or  parts  of  acts  are  reasonably  susceptible 
of  a  construction  that  will  give  effect  to 
both  and  to  the  words  of  each,  without  vio- 
lence to  either,  it  should  be  adopted  in  pref- 
erence to  one  which,  though  reasonable, 
lends  to  the  conclusion  that  there  is  a  con- 
flict. There  is  no  conflict  between  different 
provisions  of  a  statute  if  there  is  a  reason- 
able meaning  of  the  words  used,  consider- 
ing the  manner  of  their  use,  which  will 
bring  them  into  harmony. 

For  other  eases,  see  Statutes,  It.  a,  in  Dig. 
ISi  N.  8. 

Evidence  —  parol  —  alteration  of  rec- 
ord. 

3.  The  alteration  of  a  record  may  be 
shown  by  parol  evidence;  such  evidence  not 
being  within  the  rule  excluding  evidence  to 
vary  the  record,  but  for  the  purpose  of 
showing  that  the  record  in  question  is  not 
the  true  record  which  was  actually  made. 
For  other  o<ues,  see  Evidence,  TI.  I,  in  Dig. 

l-5i  N.  8. 
Damages  —  compensation. 

4.  Where  a  wrong  has  been  done  and  the 
law  gives  a  remedy,  the  compensation  shall 
be  equal  to  the  injury,  and  the  latter  is  the 
standard  by  which  the  former  is  to  be  meas- 
ured. The  injured  party  is  to  be  placed 
as  near  as  may  be  in  the  situation  which 
he  would  have  occupied  had  not  the  wrong 
been  committed. 

For  other  cases,  see  Damages,  III,  e,  in  Dig. 
1-5S  N.  8. 

Same  —  mistake  in  abstract  of  title. 

5.  A  party  injured  on  account  of  the  in- 
completeness or  error  in  an  abstract  is  en- 

Headnotes  by  Bowles,  0. 

Note.  —  As  to  liability  of  title  abstracter,  j 
see  annotation  following  this  case,  post,  826. 
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titled  to  all  the  damages  proximately  re- 
sulting from  such  injury. 
For  other  oases,  see  Damages,  III.  e,  in  Dig,. 

ISt  v.  8. 
Same  —  dnty  to  mUHgtMi. 

6v  Where  an  injured  party  finds  that  a 
wrong  has  been  perpetrated  on  him,  he 
should  use  all  reasonable  means  to  arrest 
the  loss.  It  is  only  incuml>ent  on  him,  how- 
ever, to  use  reasonable  exertion  and  incur 
reasonable  expense,  and  the  question  in  such 
cases  is  always  whether  the  act  was  a  rea- 
sonable one,  having  regard  to  all  the  cir- 
cumstances of  the  particular  case. 
For  other  cases,  see  Damages,  HI.  s,  in  Dig. 

1-52  N.  8. 
Evidence  —  burden  of  proof  —  mitiga- 
tion of  damages. 

7.  Ttie  burden  of  proving  mitigation  of 
damages  is  upon  the  party  guilty  of  the 
tortious  act  or  breach  of  contract. 

For  other  cases,  see  Evidence,  II.  in,  in  Dig. 

1-52  N.  8. 
Jury  —  disqualification  —  waiver. 

8.  A  known  ground  of  disqualification  of 
a  juror,  before  or  during  the  progress  of  a 
trial,  is  waived  by  withholding  it  or  failure 
to  raise  the  objection  until  after  the  ver- 
dict. 

For  other  cases,  see  Jury,  II.  h,  in  Dig. 
1-St  N.  a. 

(January  4,  1916.) 

r?  RROR  to  the  Superior  Court  for  Okla- 
Jlj  homa  County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  loss  resulting  from  an 
incorrect  abstract  on  certain  property  on 
which  plaintiff  loaned  money  and  subse- 
quently purchased.  Remanded  with  in- 
structions. 

The  facts  are  stated  in  the  commission- 
er's opinion. 

Messrs.  George  J.  Eacoclc  and  Jen- 
nings &  licvy,  for  plaintiffs  in  error: 

An  abstracter  and  his  sureties  on  his 
l>ond  are  liable  only  to  such  person  or  per 
sons  for  whom  he  may  compile,  make,  or 
furnish  the  abstract. 

Bremerton  Development  Co.  v.  Title 
Trust  Co.  67  Wash.  268,  121  Pac.  69;  Mai- 
lory  V.  Ferguson,  50  Kan.  686,  22  L.R.A. 
99,  32  Pac.  410;  Symns  v.  Cutter,  9  Kan. 
App.  210,  59  Pac.  871;  Thomas  v.  Guarantee 
Title  &  T.  Co.  81  Ohio  St.  432,  26  L.R.A. 
(N.S.)  1210,  91  N.  E.  183,  2  N.  C.  C.  A. 
80;  National  Sav.  Bank  v.  Ward,  100  U.  8. 
195,  25  L.  ed.  621;  Zweigardt  v.  Birdseye^ 
57  Mo.  App.  462;  Glawatz  v.  People's  Guar- 
anty Search  Co.  63  N.  Y.  Supp.  691; 
Schade  v.  Gehner,  133  Mo.  252,  34  S.  W. 
576;  Talpey  v.  Wright,  61  Ark.  275,  54 
Am.  St.  Rep.  206,  32  S.  W.  1072;  Equi- 
table Bldg.  &  L.  Asso.  V.  Bank  of  Com- 
merce &  T.  Co.  118  Tenn.  678,  12  L.R.A», 
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^N.S.)  448,  102  S.  W.  901,  12  Ann.  Cu. 
470. 

Where  two  sectiona  of  the  same  statute, 
or  particularly  two  part*  of  the  same  sec- 
iion  of  the  statute,  are  flatly  contradictory 
of  each  other,  that  which  is  the  latter  in 
.  position  will  be  deemed  to  govern  and 
control. 

Sutherland,  Stat.  Constr.  $  220;  Howard 
T.  Bangor  &  A.  B.  Co.  86  He.  387,  2»  Atl. 
1101;  Ontaha  Keal  Kstote  &  T.  Co.  v.  Bel- 
ter, 47  Keb.  592,  66  N.  W.  658;  Ex  parte 
Hewlett,  22  Nev.  333,  40  Pac.  97;  Hand  t. 
Stapleton,  13o.  Ala.  156,  33  So.  .689;  San- 
ford  V.  King,  19  S.  D.  334,  103  N.  W.  28; 
Gish  V.  Shaver,  140  Ky.  647,  131  S.  W. 
615;  Braaagan  v.  Dulaney,  8  Colo.  408,  8 
Pac.  669;  Be  Bichards,  37  C.  C.  A.  634,  96 
Fed.  935;  Brown  v.  Philadelphia  County,  21 
Pa.  42. 

Where  general  terms  or  expressions  in 
one  part  of  the  statute  are  inconsistent  with 
more  specific  or  particular  provisions  in 
another  part  of  the  same  statute,  the  par- 
ticular and  q>eciflc  provisions  will  be  given 
effect  as  clearer  and  more  definite  expres- 
sions of  the  legislative  will. 

King  V.  Armstrong,  9  Cal.  368,  99  Pac. 
627;  Sanford  v.  King,  19  S.  D.  334,  103  N. 
W.  28;  State,  Bartlett,  Prosecutor,  v.  Tren- 
ton, 38  N.  J.  Lk  67 ;  Gish  v.  Shaver,  140  Ky. 
647,  131  S.  W.  615 ;  Hodges  v.  Dawdy,  104 
Ark.  683,  149  S.  W.  666;  McGrew  v.  Mis- 
souri P.  B.  Co.  230  Mo.  496,  132  S.  W. 
1070;  Stadler  v.  Helena,  46  Mont.  128,  127 
Pac.  454;  Columbia  Bank  &  T.  Co.  t. 
United  States  Fidelity  &  Q.  Co.  33  Okla. 
643,  126  Pae.  656. 

When  a  party  offers  in  evidence  a  public 
record,  parol  evidence  cannot  thereafter  be 
introduced  by  such  party  to  impeach  or 
contradict  the  record. 

Bichardson  v.  South  Western  Cotton 
Seed  Oil  Co.  15  Okla.  263,  81  Pac.  781; 
Yates  V.  People,  207  111.  316,  69  N.  E.  775; 
Darr  v.  Darrow,  120  Iowa,  29,  94  N.  W. 
246;  Toliver  v.  Brownell,  94  Mich.  677,  54 
N.  W.  302;  Sweet  v.  Gibson,  123  Mich.  699, 
83  N.  W.  407;  Union  &  Planters'  Bank  v. 
Memphis,  107  Tens.  66,  64  S.  W.  13;  Hul- 
bert  V.  Hammond,  41  Mich.  343,  1  N.  W. 
1040. 

A  person  who  is  being  damaged  by  the 
negligence  or  carelessness  of  another  can- 
not sit  idly  by  and  make  no  reasonable 
efforts  to  prevent  the  increase  in  the .  dam- 
age to  himself,  and  .not  notify  the  other 
party  and  thereby  give  him  opportunity  to 
prevent  the  increase  in  damage,  and.  then 
seek  to  hold  the  other  person  responsible 
for  the  damage  or   the  increased  damage. 

Washington  County  Abstract  Co.  v.  Har- 
ris, —  Okla.  — ,  149  Pac.  1076;  Boberts  v., 
Leon  Loan  k  Abstract  Co.  63  Iowa,  76,  18 
L.B.A.1916D. 


N.  W.  702,  69  Iowa,  673,  29  N.  W.  776; 
Mabb  V.  Stewart,  147  Cal.  413,  81  Pac.  1073. 

Mr.  James  S.  Twyford.  for  defendant  in 
error: 

The  terms  of  the  bond  and  the  statute 
extend  such  liability  to  cover  any  damage 
sustained  by  and  accruing  to  any  person 
who  relied  upon  such  abstract,  or  to  any 
person  for  whom  such  abstract  was  made. 

1  Am.  &  Eng.  Enc.  Law,  2d  ed.  1168; 
Young  V.  Lohr,  118  Iowa,  624,  92  N.  W. 
684;  Allen  v.  Hopkins,  62  Kan.  175,  61  Pac. 
750;  Arnold  v.  Barner,  91  Kan.  768,  139 
Pac.  404,  6  N.  C.  C.  A.  965,  Ann.  Cas.  1915U, 
446;  Gate  City  Abstract  Co.  v.  Post,  55 
Neb.  742,  76  N.  VV.  471;  Dickie  v.  Nash- 
ville Abstract  Co.  89  Tenn..  431,  24  Am.  St. 
Bep.  616,  14  S.  W.  896;  Goldberg  v.  Sisse- 
ton  Loan  &  Title  Co.  24  S.  C.  49,  140  Am°. 
St.  Bep.  775,  123  N.  W.  266;  Western  Loan 
A,  Sav.  Co.  V.  Silver  Bow  Abstract  Co.  31 
Mont.  448,  107  Am.  St.  Bep.  435,  78  Pac. 
774;  Burton  v.  Larkin,  36  Kan.  246,  59  Am. 
Bep.  541,  13  Pac.  398;  McLaren  v.  Hutch- 
inson, 22  Cal.  187,  83  Am.  Dec.  59. 

Evidence  must  be  objected  to  at  the  time 
offered,  or  the  same  is  waived. 

Jones  V.  Citizens'  State  Bank,  39  Okla. 
393,  135  Pac.  373;  State  v.  Hope,  100  Mo. 
347,  8  L.B.A.  608,  13  S.  W.  490. 

A  known  disqualification  of  a  juror  at  or 
before  the  trial,  and  not  then  raised,  such 
disqualification  is  waived. 

Horton  v.  State,  10  Okla.  Crim.  Bep.  294, 
136  Pac.  177;  Fooshee  v.  State,  3  Okla. 
Crim.  Bep.  666,  108  Pac.  554. 

The  alteration  of  a  record  may  be  shown 
by  parol  evidence,  such  evidence  not  being 
within  the  rule  excluding  evidence  to  vary 
the  record,  but  for  the  purpose  of  showing 
that  the  record  in  question  is  not  the  true 
record  which  was  actually  made. 

10  Enc  Ev.  968;  Louisville  &  N.  B.  Co. 
V.  Malone,  116  Ala.  600,  22  So.  897;  Olm- 
sted V.  Hoyt,  4  Day,  436;  Sebastian  v.  Bass, 
57  111.  App.  417;  Brier  v.  Woodbury,  1  Pick. 
363;  Herring  v.  Lee,  22  W.  Va.  661;  Dyer 
V.  Brogan,  70  Cal.  136,  11  Pac.  589;  Lowry 
V.  McMillan,  8  Pa.  167,  49  Am.  Dec.  501; 
Wilkinson  v.  Carter,  22  Neb.  186,  34  N.  W. 
351;  Woodville  v.  Harrison,  73  Wis.  360, 
41  N.  W.  526;  Mitchell  v.  Kintzer,  5  Pa. 
216,  47  Am.  Dec.  408. 

Beduction  of  damages  is  always  a,  ques- 
tion of  fact  for  the  jury. 

Cobb  y.  Western  U.  Teleg.  Co.  85  S.  C. 
430,  67  S.  E.  549;  1  Sutherland,  Damages, 
152;  Sedgw.  Damages,  8th  ed.  201-205. 

A  party  claiming  mitigation  of  damages 
is  required  to  plead  and  prove  the  same. 

Bamsay  v.  Meade,  37  Colo.  465,  86  Pac. 
1018;  Knapp  v.  Boche,  94  N.  Y.  329; 
United  Stotes  v.  Mullen  Fuel  Co.  118  Fed. 
663;    Keed  v.  Union  Cent.  L.  Ins.  Co.  21 
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Utah,  295,  61  Pac.  21;  Sedgw.  Damages,  U 
227;  Merrill  v.  Blanchard,  7  App.  IMv.  167, 
40  N.  Y.  Supp.  48;  King  v.  Stelren,  44  Pa. 
99,  84  Am.  Dec.  419;  Leonard  v.  New  York, 
A.  &  B.  Electro  Magnetic  Teleg.  Co.  41  N. 
Y.  644,  1  Am.  Rep.  446. 

Bowles,  C,  filed  the  following  opinion: 
The  defendant  in  error  (plaintiff  below) 
instituted  this  action  in  the  superior  court 
of  Oklahoma  county,  against  James  6. 
Sackett,  an  abstracter  of  title,  and  Robert 
I.  Sackett,  Lizzie  Jennings,  and  A.  C.  Farm- 
er, bondsmen  for  said  James  6.  Sackett, 
plaintiff  in  error  (defendants  below),  here- 
inafter referred  to  respectively  as  "plain- 
tiff" and  "defendants,"  for  damages  result- 
ing from  an  incorrect  abstract  on  certain 
property  in  Oklahoma  City  on  which  the 
plaintiff  loaned  $1,750  and  subsequently 
thereto  purchased  what  she  thought  was  a 
fee  title  to  isaid  property.  The  defendant 
James  G.  Sackett,  in  making  the  abstract, 
prior  to  the  loan  above  referred  to,  omitted 
in  his  certificate  to  disclose  the  existence 
of  a  judgment  which  was  then  a  lien  on 
said  property,  which  said  judgment  was 
against  one  Dewaide,  a  former  owner  of  the 
property,  in  favor  of  J.  W.  Morrison.  After 
the  plaintiff  had  purchased  the  property, 
said  property  was  sold  under  said  judgment 
and  entirely  lost  to  plaintiff.  Plaintiff  re- 
covered judgment  in  the  court  below  for  the 
value  of  said  property  so  lost  to  her;  hence 
this  appeal. 

At  the  outset,  we  are  called  upon  to  con- 
strue §  1,  Wilson's  Revised  &  .Annotated 
Statutes  of  1903;  plaintiff  in  error  claim- 
ing that  an  abstracter  is  only  liable  for 
damages  for  any  incompleteness,  imper- 
fections, or  errors  in  any  abstract  furnished 
by  him  to  the  person  or  persons  for  whom 
he  may  compile,  make,  or  furnish  an  ab- 
stract of  title.  The  court  below  held  that 
a  party  furnishing  an  abstract  was  liable 
in  damages  to  any  person  relying  upon  said 
abstract  to  his  detriment.  We  believe  this 
construction  of  the  statute  clearly  right. 
Section  1  reads  as  follows:  "That  it  shall 
be  unlawful  for  any  person,  firm  or  cor- 
poration to  hold  themselves  out  as  abstract- 
ers and  to  engage  in  the  business  of  ab- 
stracting title  to  real  estate  in  any  of  the 
counties  of  the  territory  of  Oklahoma,  with- 
out first  having  executed  and  filed  with  the 
county  clerk  of  the  county  in  which  said 
person,  firm  or  corporation  intends  to  en- 
gage in  the  business  of  abstracting,  a  bond, 
to  be  approved  by  the  board  of  county  com- 
missioners of  said  county,  with  three  or 
more  good  and  sufficient  sureties  residing 
in  the  county,  and  worth  not  less  than  dou- 
ble the  amount  of  the  bond  over  and  above 
all  debts,  liabilities  and  exemptions,  in  the 
L.R.A.1916D. 


sum  of  $5,000,  conditioned  tbat  he  will 
properly  demean  himself  in  the  business  of 
abstracting,  and  will  pay  all  damages  that 
I  may  accrue  to  any  person  by  reason  of  any 
incompleteness,  imperfections  or  error  in 
any  abstract  furnished  by  him,  and  will  in 
no  way  mutilate,  deface  or  destroy  any  of 
the  records  of  the  several  offices  to  which  he 
may  have  access,  and  that  he  will  not  in 
any  way  interfere  with,  hinder  or  delay  the 
several  county  officers  in  the  discharge  of 
their  duties,  while  using  said  records,  in 
the  prosecution  of  said  business  of  abstract- 
ing: Provided,  however,  that  the  records 
shall  in  no  case  be  taken  from  the  county 
office  to  which  they  belong.  The  person, 
firm  or  corporation  who  shall  execute  and 
file  said  bond  of  $5,000  for  said  purpose, 
shall,  together  with  the  sureties  thereon,  be 
liable  on  said  bond  to  the  territory  of  Okla- 
homa in  the  penalty  of  one  hundred  dollars 
($100) ;  and  to  any  county  or  person  who 
shall  be  in  any  way  damaged  by  any  muti- 
lation, injury  or  destruction  of  any  record 
or  records  of  the  several  county  offices  to 
which  he  or  they  may  have  access,  to  the 
amount  of  damage  actually  done  said  coun- 
ty or  person;  and  to  any  person  or  persons 
for  whom  he  or  they  may  compile,  make  or 
furnish  abstracts  of  title,  to  the  amount  of 
damage  done  to  said  person  or  persons  by 
any  incompleteness,  imperfection  or  error 
made  by  said  person,  firm  or  corporation, 
in  compiling  said  abstract." 

This  statute  seemingly  has  two  inconsist- 
ent provisions.  The  first  part  of  the  sec- 
tion provides  that  the  abstracter  shall  give 
bond,  etc.,  said  bond  conditioned  that  he 
will  properly  demean  himself  in  the  busi- 
ness of  abstracting  and  pay  all  damages 
that  may  accrue  to  any  person  by  reason 
of  any  incompleteness,  imperfection,  or 
error  in  any  abstract  furnished  by  him.  The 
latter  part  of  the  same  section  provides 
that  the  abstracter  and  his  bond  shall  be 
liable  to  the  state  or  territory  in  the  penal 
sum  of  $100  and  to  any  county  for  mutilat- 
ing the  records,  etc.,  and  to  any  persons  for 
whom  he  or  they  may  compile,  make,  or 
furnish  abstracts  of  title,  to  the  amount  of 
damage  done  to  said  person  or  persons  by 
any  incompleteness,  imperfection,  or  error 
made  by  such  person,  firm,  or  corporation 
in  compiling  said  abstract. 

It  is  clear  that  the  former  part  of  the 
section  makes  the  abstracter  liable  to  any 
person  by  reason  of  any  error  in  any  ab- 
stract fumislied  by  him.  The  latter  part 
of  the  section  provides  that  the  abstracter 
is  liable  to  any  one  to  whom  he  furnishes 
an  abstract.  It  seems  to  us  that  these  two 
expressions  can  be  construed  together  with- 
out doing  violence  to  either.  The  latter 
part  of  the  section  in  no  wise  repeals,  modi- 
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flee,  or  curtails  the  clear  import  and  pur- 
pose of  the  legislature  to  make  an  abstract- 
er liable  to  any  person  injured  by  relying 
upon  his  abstract  as  provided  in  the  first 
part  of  the  section.  The  liability  in  the 
first  portion  of  the  section  is  general.  The 
latter  part  of  the  section  provides  that  he 
is  liable  to  the  party  to  whom  he  fumisUes 
the  abstract,  and  does  not  undertake  to 
confine  or  curtail  his  liability  to  any  other 
person  relying  upon  the  correctness  thereof 
to  his  injury.  The  section  might  well 
read:  "The  abstracter  will  pay  all  dam- 
ages that  may  accrue  to  any  person  by 
reason  of  any  incompleteness,  imperfections, 
or  error  in  any  abstract  furnished  by  him, 
and  to  any  person  or  persons  for  whom  he 
or  they  may  compile,  make,  or  furnish  an 
abstract." 

Would  it  be  contended  that  the  pro- 
visions, read  together  as  above,  indicated 
anything  else  than  that  the  abstracter's  lia- 
bility extends  to  any  person  relying  upon 
the  abstract,  whether  it  was  furnished  to 
him  in  the  first  instance  or  furnished  to 
some  other  person? 

Hiis  construction  of  the  statute  makes 
it  a  harmonious  whole,  and  gives  full  effect 
to  all  of  its  provisions,  and  does  violence 
to  none.  Harmony,  not  confusion,  is  to  be 
sought  for  by  statutory  construction.  Con- 
flicts between  different  provisions  of  a  stat- 
ute are  not  to  be  held  to  exist,  if  harmony, 
by  any  reasonable  construction  of  them,  can 
be  discovered.  The  true  rule  has  often  been 
said  to  be  that  where  two  acts  or  parts 
of  acts  would  be  reasonably  susceptible  of 
a  construction  that  will  give  effect  to  both 
and  to  the  words  of  each,  without  violence 
to  either,  it  should  be  adopted,  in  prefer- 
ence to  one  which,  though  reasonable,  leads 
to  the  conclusion  that  there  is  a  conflict. 
There  is  no  conflict  between  different  parts 
of  a  statute  if  there  is  a  reasonable  mean- 
ing of  the  words  used,  considering  the  man- 
'  ner  of  their  use,  which  will  bring  them 
into  harmony.  See  Atty.  Gen.  ex  rel. 
Taylor  v.  Brown,  1  Wis.  513;  Atty.  Gen.  v. 
Chicago  k  N.  W.  R.  Co.  35  Wis.  425;  Ma- 
son V.  Ashland,  98  Wis.  640,  74  N.  W. 
357. 

Before  we  would  be  justified  in  applying 
the  doctrine  contended  for  by  plaintiff  in 
error,  that,  where  two  sections  of  the  same 
statute  or  particularly  two  parts  of  the  same 
section  of  a  statute  are  flatly  contradictory 
of  each  other,  that  which  has  the  latterly 
position  will  be  deemed  to  govern  and  con- 
trol, we  must  first  conclude  that  there  is 
an  irreconcilable  conflict,  which  we  cannot 
say  of  this  statute.  Having  come  to  this 
conclusion,  it '  is  plain  that  the  law  as  to 
agency  and  privity  of  contract  has  no  appli- 
cationj  and  is  therefore  not  considered. 
L.R.A,1916D. 


It  is  next  contended  by  plaintiff  in  error 
that  the  court  below  erred  in  permitting 
evidence  to  go  to  the  jury  for  the  purpose 
of  contradicting  the  record  as  to  when  the 
judgment  complained  of  in  this  case  was 
rendered  against  Dewaide,  the  original 
owner  of  the  property.  The  judgment 
docket  showed  on  its  face  that  this  judg- 
ment was  recorded  on  the  23d  day  of  July, 
1900;  the  abstracter  made  his  abstract,  or 
the  extension  thereof,  March  18,  1909;  the 
judgment  was  rendered  February  17,  1909. 
The  claim  of  plaintiff  below  was  that  the 
record  had  been  changed;  in  other  words, 
the  judgment  had  been  recorded  on  the  23d 
day  of  February  and  afterwards  changed 
to  read  July  23d. 

The  evidence  complained  of  was  admitted, 
not  for  the  purpose  of  impeaching  the  rec- 
ord, but  for  the  purpose  of  showing  that 
the  record  had  been  tampered  with,  and  the 
judgment  was  actually  recorded  February 
23d.  The  authorities  cited  by  plaintiff  in 
error,  that  the  record  of  a  court  cannot  be 
impeached  in  a  collateral  proceeding,  are 
the  law;  but  was  this  evidence  admitted 
for  that  purpose?  We  think  not.  The  evi- 
dence was  introduced  and  admitted  for  the 
purpose  of  showing  what  the  record  ac- 
tually was  and  for  the  purpose  of  ascertain- 
ing the  truth.  The  alteration  of  a  record 
may  be  shown  by  parol  evidence,  such  evi- 
dence not  being  within  the  rule  excluding 
evidence  to  vary  the  record,  but  for  the  pur- 
pose of  showing  that  the  record  in  question 
is  not  the  tiue  record  which  was  actually 
made.  See  Louisville  &  N.  R.  Co.  v.  Ma- 
lone,  116  Ala.  600,  22  So.  897;  Dyer  v.  Bro- 
gan,  70  Cal.  136,  11  Pac.  589 ;  Wilkinson  v. 
Carter,  22  Neb.  186,  34  N.  W.  351;  Wood- 
ville  v.  Harrison,  73  Wis.  360,  41  N.  W. 
526  i  Lowry  v.  McMillan,  8  Pa.  157,  49  Am. 
Dec.  501. 

In  Lowry  v.  McMillan,  supra,  the  court 
uses  this  language:  The  "record  is  enti- 
tled to  great  sanctity,  in  the  law.  But  then 
it  must  be  an  honest  record.  It  is  in  vain 
to  talk  of  the  danger  of  altering  or  explain- 
ing a  record  by  parol;  everything  imbued 
with  fraud  must  give  way  before  credible 
sworn  testimony." 

Plaintiff  in  error  again  contends  that 
the  jury  to  which  the  case  was  tried  was 
not  impaneled  and  drawn  according  to  law; 
in  other  words,  that  talesmen  were  ordered 
at  a  time  when  there  were  ample  jurors  on 
the  regular  panel  present  and  qualified  to 
try  the  case,  and  not  otherwise  engaged. 
This  fact  was  known  to  counsel  for  plain- 
tiff in  error,  if  such  was  the  fact,  at  or 
before  the  trial,  according  to  their  own  affi- 
davit. The  record  shows  no  objection  made 
or  exception  saved  to  the  impaneling  of  the 
jury  at   the   time.    This   being  true,   such 
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diBqualification  was  waived.  Hortoa  t. 
State,  10  Okla.  Crim.  Sep.  294,  136  Pac. 
177;  Fooshee  v.  State,  3  Okla.  Crim.  Rep. 
666,  108  Pac.  554. 

Defendant  again  assigns  error  in  the  re- 
fusal of  the  trial  judge  to  give  instruction 
No.  A,  as  requested,  which  reads  as  fol- 
lows: "You  are  further  instructed  that,  if 
you  find  for  the  plaintiff  in  this  case,  you 
will  find  for  her  in  a  sum  not  to  exceed 
$1,047.90." 

This  instruction  was  requested  upon  the 
theory  that  the  "Morrison  judgment" 
against  Dewaide,  the  judgment  upon  which 
the  property  was  finally  sold  and  the  judg- 
ment which  the  defendant  Sackett  omitted 
from  the  abstract,  was  the  extent  of  defend- 
ants' liability,  upon  the  theory  that  it  was 
the  duty  of  the  plaintiff,  when  she  found 
that  a  wrong  had  been  perpetrated  upon 
her,  to  use  all  reasonable  means  to  arrest 
the  loss,  and  that  she  could  not  stand  idly 
by  and  permit  the  loss  to  increase,  and  then 
to  hold  the  wrongdoer  liable  for  loss  which 
she  might  have  prevented ;  the  evidence  fail- 
ing to  show  that  the  plaintiff  did  anything 
to  lessen  the  damages. 

It  will  be  noted  that  no  amount  of  dili- 
gence on  her  part  could  have  averted  the 
loss  of  the  amount  of  the  Morrison  judg- 
ment. Satisfaction  of  the  judgment  was 
her  only  remedy;  consequently,  she  was 
entitled  to  a  judgment  for  that  amount,  but 
so  far  as  a  further  judgment,  for  additional 
damages,  was  concerned,  the  duty  to  exer- 
cise ordinary  care  and  reasonable  diligence 
to  mitigate  the  same  rested  upon  her.  It 
was  only  incumbent  upon  her,  however,  in 
this  regard,  to  use  reasonable  diligence  to 
mitigate  the  damages  and  to  lessen  the  in- 
jury. The  question  in  such  cases, is  always 
whether  the  necessary  acts  to  mitigate  the 
damages  were  reasonable,  having  regard  to 
all  the  circumstances  of  the  particular  case. 

In  Uhlig  V.  Bamum,  43  Neb.  584,  61  N. 
W.  749,  the  syllabus  reads  as  follows: 
■"Where  two  parties  have  made  a  contract, 
which  one  of  them  has  broken,  the  other 
must  make  reasonable  exertions  to  render 
his  injury  as  light  as  possible;  and  he  can- 
not recover,  from  the  party  breaking  the 
contract,  damages  which  would  have  been 
avoided,  had  he  performed  such  duty." 

In  Washington  County  Abstract  Co.  v. 
Harris,  —  Okla.  — ,  149  Pac.  1075  (No. 
4080),  opinion  by  Judge  Robberts,  not  yet 
officially  reported,  Ira  S.  Hopkins,  on  July 
16,  1909,  deeded  to  the  plaintiff,  F.  E.  Har- 
ris, certain  lands  in  Washington  county, 
and  which  deed  was  recorded  on  July  20, 
1909.  On  July  19,  1909,  Ira  S.  Hopkins 
deeded  the  same  land  to  Delilah  B.  Hop- 
kins. Tills  deed  was  recorded  on  July  19, 
L.R.A.1916D. 


1909.  On  or  about  the  21at  of  July,  1S09, 
the  plaintiff,  Harris,  through  his  agents, 
employed  the  Washington  County  Abstract 
Company  to  furnish  an  abstract  of  title  to 
the  land,  and  on  July^Sl,  1909,  the  abstract 
company  did  furnish  said  abstract  to  Har- 
ris, but  failed  to  show  the  deed  from  Ira  S. 
Hopkins  to  Delilah  B.  Hopkins,  which  was 
recorded  two  days  before  the  abstract  was 
furnished  to  Harris.  Harris,  after  receiv- 
ing the  abstract  and  relying  on  the  same, 
paid  $500  for  the  land.  Delilah  B.  Hop- 
kins then  sued  Harris  to  quiet  her  title, 
and  Harris  gave  notice  to  the  abstract 
company  and  its  sureties  of  that  suit,  and 
they  refused  to  defend  it.  Harris  defended 
the  suit  alone,  was  defeated,  and  afterward 
sued  the  abstract  company.  One  item  of 
damages  recovered  was  the  expense  of  the 
suit,  including  attorney  fees.  This  case 
was  appealed  to  this  court,  and  one  of  the 
questions  passed  upon  was  whether  or  not 
the  attorney  fee  and  cost  were  proper  items 
of  damages.  Judge  Robberts  in  the  opinion 
says:  "Under  such  circumstances,  evident- 
ly it  was  the  duty  of  the  defendant  in  that 
case  (defendant  in  error  herein)  to  use 
reasonable  means,  including  necessary  and 
reasonable  expenses,  to  defeat,  if  possible, 
that  cause  of  action,  not  only  that  he  might 
reduce  his  own  loss,  but  it  was  a  duty  he 
owed  to  the  defendant  (plaintiff  in  error 
herein)  to  reduce  any  damage  he  might 
sustain  fay  reason  of  the  erroneous  ab- 
stract." 

This  case  is  squarely  in  point  in  our  judg- 
ment, and  decisive  of  the  proposition  at  bar, 
uid  therefore  binding  upon  us,  as  to  the 
duty  devolving  upon  the  plaintiff  to  exercise 
reasonable  diligence  to  reduce-  any  damages 
she  sustained  by  reason  of  the  erroneous 
abstract,  after  she  had  notice. 

Roberts  v.  Leon  Loan  &  Abstract  Co.  63 
Iowa,  76,  18  N.  W.  702,  is  a  case  in  point. 
The  syllabus  reads  as  follows:  "The  de- 
fendant furnished  plaintiff  with  an  abstract 
of  title,  in  which  the  period  allowed  for 
redeeming  the  land  appeared  by  mistake 
to  be  ten  days  longer  than  it  actually  was. 
Plaintiff  discovered  the  error  a  day  before 
the  expiration  of  the  time  allowed  for  re- 
demption, but  failed  to  obtain  the  money 
in  time  to  redeem,  and  ne^ected  to  apprise 
defendant  of  the  mistake.  Held,  that  de- 
fendant was  entitled  to  be  informed  of  his 
mistake  in  time  to  enable  him  to  avert  the 
consequences,  and  that  plaintiff  could 
not  recover  damages  without  showing  that 
such  timely  information  was  given,  and 
that  reasonable  effort  h«ul  been  made  to 
secure  the  money." 

This  case  goes  a  step  further  than  we 
concede  to  be  the  law,  that  a  failure  to 
notify    the    abstracter    precludes    a    par^ 
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from  recovery.  A  failure  to  notify  the  de- 
fendant in  time  to  enable  him  to  protect 
himself  is  a  fact  to  go  to  the  jury  to  aid 
them  in  determining  whether  plaintiff  was 
negligent  and  failed  to  exercise  ordinary 
care  to  reduce  or  lessen  the  damages. 

The  American  and  -  English  Encyclopedia, 
vol.  8,  p.  605,  states  the  general  rule  to  be: 
"As  it  is  tiie  duty  of  a  party  injured  by  a 
breach  of  contract  or  tort  to  make  reason- 
able effort  to  avoid  damages  therefrom, 
such  damages  as  might  by  reasonable  dili- 
gence on  his  part  have  been  avoided  are  not 
to  be  regarded  as  the  natural  and  probable 
result  of  the  defendant's  acts.  There  can 
be  no  recovery,  therefore,  for  damages 
which  might  have  been  prevented  by  rea- 
sonable efforts  on  the  part  of  the  person  in- 
jured." 

We  believe  these  decisions  and  the  text 
declare  a  doctrine  consonant  with  honesty 
and  fair  dealing.  To  hold  otherwise  would 
be  an  absolute  perversion  of  justice,  and 
would  many  times  work  injuries  destructive 
and  ruinous  in  their  consequences.  How- 
ever, reasonable  diligence  and  ordinary  care 
is  all  that  is  necessary  or  can,  in  justice,  be 
required.  Time,  knowledge,  opportunity, 
and  expense  are  all  to  be  taken  into  con- 
sideration in  determining  whether  or  not 
the  party  injured  exercised  ordinary  care 
to  lessen  the  loss  and  mitigate  the  damages. 
The  want  of  ordinary  care  is  a  question  of 
fact  to  be  submitted  to  the  jury  and  to  be 
determined  by  them. 

The  instant  case  was  tried  upon  the 
theory,  on  the  part  of  the  plaintiff,  that  she 
was  entitled  to  recover  all  the  damages 
proximately  resulting  to  her  on  account  of 
the  mistake  in  the  abstract,  and  that  no 
duty  devolved  upon  her  to  make  any  effort 
to  lessen  or  mitigate  the  damages.  The 
defendant  seemed  to  be  of  the  opinion  that, 
if  liable  at  all,  the  maximum  of  recovery 
was  the  amount  of  the  Morrison  judgment. 
The  plaintiff's  theory  wtis  correct,  with  this 
modification:  she  was  entitled  to  all  of  the 
damages  proximately  resulting  to  her  on 
account'  of  the  failure  of  defendant  to  note 
the  existence  of  the  Morrison  judgment  in 
the  abstract,  except  damages  as  might,  hy 
reasonable  diligence  on  her  part,  have  been 
avoided.  Such  damages  are  not  to  be  re- 
garded as  the  natural  and  probable  result 
of  defendant's  acts. 

Under  the  admitted  facts  in  this  case,  the 
plaintiff,  after  discovering  the  property  was 
advertised  for  sale  and  about  to  be  sold 
under  the  Morrison  judgment,  made  no 
effort  either  to  satisfy  the  judgment  or 
notify  the  defendant.  It  is  true,  she  was  in 
Arlington,  Ohio,  but  she  had  two  days,  or 
possibly  three,  in  whieh  to  satisfy  the  judg- 
ment or  notify  the  defendant,  or  have  made 
L.R.A.1916D. 


some  effort  with  this  end  in  view,  or  given 
some  reasonable  explanation  for  her  neglect. 
This  property,  acoordiog  to  plaintiff's  evi- 
dence, was  worth  $fi,000.  It  was  within  the 
range  of  possibilities  for  her  to  have  bor- 
rowed sufficient  money  upon  this  property 
to  have  satisfied  the  judgment. 

We  believe  plaintiff's  right  to  recover  in- 
cluded all  the  damages  suffered  by  her 
proximately  resulting  from  the  failure  of 
the  defendant  to  include  the  Morrison  judg- 
ment in  the  abstract;  in  other  words,  the 
general  rule  is  that,  when  a  wrong  has  been 
done  and  the. law  gives  a  remedy,  the  com- 
pensation shall  be  equal  to  the  injury;  the 
latter  is  the  standard  by  which  the  former 
is  to  be  measured.  The  injured  party  is  to 
be  placed  as  near  as  may  be  in  the  situation 
which  he  would  have  occupied  had  the 
wrong  not  been  committed.  With  this 
modification,  that  where  a  party  is  entitled 
to  the  benefit  of  a  contract  and  can  save 
himself  from  a  loss  arising  from  the  breach 
of  it  at  a  trifling  expense,  or  with  reason- 
able exertion,  it  is  his  duty  to  do  it,  and 
he  can  charge  the  delinquent  with  such 
damages  only  aa  with  reasonable  diligence 
and  expense  he  could  pot  prevent.  The 
burden  of  proving  circumstances  in  mitiga- 
tion of  damages  is  upon  the  party  guilty 
of  the  tortious  act  or  breach  of  contract. 

The  evidence  was  before  the  jury  as  to 
what  the  plaintiff  did  to  lessen  the  dam- 
ages, and  it  was  the  duty  of  the  court  to 
instruct  the  jury  as  to  her  duty  to  exercise 
ordinary  eare  and  reasonable  diligence  to 
avert  the  loss,  if  the  same  could  be  done  at 
trifling  expense  and  reasonable  exertion  on 
her  part.  This  evidence  showing  lack  of 
diligence  on  the  part  of  the  plaintiff  was 
admissible  under  the  general  issue,  and  it 
was  the  duty  of  the  court  to  instruct  the 
jury  that,  if  they  believed  that  the  Mor- 
rison judgment  was  of  record  at  the  time 
this  abstract  was  made  and  delivered,  the 
plaintiff,  in  any  event,  would  be  entitled  to 
the  value  of  that  judgment  as  heretofore 
suggested,  and  such  other  damages  as  prox- 
imately resulted  to  her  by  reason  of  the 
erroneous  omission  in  the  abstract,  and 
which  she  could  not  have  prevented  by  the 
exercise  of  reasMiable  diligence  and  care  on 
her  part.  We  therefore  believe  that  in- 
struction No.  10  should  have  been  given,  as 
plaintiff's  right  to  recover  the  amount  of 
the  Morrison  judgment  was  unquestioned, 
if  the  judgment  was  of  record  at  the  time 
the  abstract  in  question  was  extended;  but 
her  further  recovery  should  have  been  lim- 
ited by  the  instructions  of  the  court,  as 
heretofore  suggested. 

We  therefore  recommend  that  the  judg- 
ment be  remanded,  with  instructions  that 
if  the  plaintiff  remit  all  that  part  of  the 
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judgment  over  and  above  the  amount  of  the 
Morrison  judgment,  with  intereet,  the  case 
be  affirmed,  and,  should  the  plaintiff  fail  to 
agree  to  said  remittitur,  a  new  trial  be 
granted. 


Per  Curiam: 

Adopted  in  whole. 

Petition  for  rehearing  denied  February 
16,  1916. 


Annotation — ^Liability  of  title  abstracter. 


This  annotation  supplements  on  the 
same  question,  notes  to  Equitable  Bldg. 
&  L.  Asso.  V.  Bank  of  Commerce  &  T. 
Co.  12  L.R.A.(N.S.)  449;  Stephenson  v. 
Cone,  26  L.R.A.(N.S.)  1207;  and  Ander- 
son V.  Spriestesbach,  42  L.R.A.{N.S.) 
176. 

Generally  speaking,  the  duty  of  an 
abstracter  to  his  client  is  to  make  a 
painstaking  examination  of  the  records, 
and  to  set  forth  in  the  abstract  all  the 
facts  relating  to  the  title  under  investi- 
gation. He  is  not  ealled  on  for  profes- 
sional opinions  as  to  any  of  the  matters 
reported.  He  is  therefore  liable  for  any 
injury  that  may  result  from  negligence 
in  the  performance  of  his  duties;  that 
is,  from  a  failure  to  exercise  ordinary 
care  and  skill  in  discovering  in  the  rec- 
ord and  noting  in  the  abstract  all  the 
deeds,  mortgages,  etc.,  that  affect  the 
title  in  respect  to  which  he  is  employed. 
1  R.  C.  L.  92,  §  4. 

Thus,  an  abstract  company  is  liable 
for  mistakes  made  in  the  preparation  of 
an  abstract  whereby  the  person  for  whom 
it  is  made  is  legally  damaged.  Hillock 
V.  Idaho  Title  &  T.  Co.  (1913)  24  Idaho, 
242,  133  Pac.  119  (former  appeal  (1912) 
22  Idaho,  440,  42  L.R.A.(N.S.)  178,  126 
Pac.  612);  Walker  v.  Bowman  (1910) 
27  Okla.  172,  30  L.R.A.(N.S.)  642,  111 
Pac.  319,  Ann.  Cas.  1912B,  839. 

So,  an  abstract  company  cannot  escape 
liability  by  claiming  that  a  tax  deed  is 
invalid  which  ought  to  have  but  did  not 
appear  on  the  abstract;  for  abstracts  of 
title  should  show  every  instrument  af- 
fecting the  title  which  is  a  matter  of 
record,  and  if  an  abstract  fails  to  show 
certain  instruments  that  cast  a  cloud 
upon  the  title,  and  the  person  who  pro- 
cures such  abstract  is  damaged  thereby, 
the  abstract  company  is  liable.  Hillock 
v.  Idaho  Title  &  T.  Co.  (1913)  24  Idaho, 
242,  133  Pac.  119. 

So,  under  the  amendment  to  the  law 
regulating  abstracting  (Laws  1903,  chap. 
1)  the  abstracter  and  his  sureties  are 
liable  upon  the  abstracter's  bond  for  all 
negligent  errors  and  omissions  in  an  ab- 
stract, not  only  to  a  person  who  employs 
him,  but  also  to  all  persons  who  pur- 
chase or  invest  in  land  relying  on  an 
abstract  furnished  for  that  purpose. 
Arnold  v.  Earner  (1914)  91  Kan.  768, 
L.R.A.1916D. 


139  Pac.  404,  6  N.  C.  C.  A.  965,  Ann.  Cas. 
1915D,  ,446.  See  also  Sackett  v.  Rose, 
ante,  820. 

And  a  bond  conditioned  that  an  ab- 
stracter "shall  well  and  properly  demean 
himself  in  the  business  of  abstracting," 
and  also  "shall  honestly  and  faithfully 
discharge  and  perform  such  other  duties 
as  abstracter  as  are  prescribed  by  law," 
makes  the  abstracter  and  his  snretiet. 
liable,  in  the  manner  and  to  the  extent 
provided  for  in  the  statute  which  is  iii 
effect  read  into  the  bond.  Arnold  r. 
Bamer  (Kan.)  supra. 

Under  §  1,  Snyder's  Comp.  Laws  1909, 
an  abstracter  who  furnishes  an  abstract 
of  title  for  a  party,  by  and  through  an 
agent  of  such  party,  which  abstract 
fails  to  show,  a  deed  on  record  at  the 
time  the  abstract  was  made  and  deliv- 
ered, whereby  the  party  for  whom  the 
abstract  was  furnished,  relying  on  it, 
purchase  the  land  described  therein, 
and  the  title  thereto  thereafter  fails  in 
the  purchaser  because  of  the  deed  omit- 
ted from  the  abstract,  the  purchaser  may 
recover  damages  sustained  by  reason  of 
the  abstracter's  n^ligent  and  careless 
act  in  failing  to  show  the  deed  in  the  ab- 
stract, including  the  price  paid  for  the 
land  and  reasonable  attorney's  fees, 
costs,  and  other  necessary  expenses  ex- 
pended by  him  in  attempting  to  defeat 
the  outstanding  title  under  the  deed, 
provided  there  was  a  reasonable  proba- 
bility of  defeating  the  title.  Washington 
County  Abstract  Co.  v.  Harris  (1915)  — 
Okla.  — ,  149  Pac.  1075. 

And  the  proximate  cause  of  the  injury 
in  such  a  case  is  the  failure  of  the  ab- 
stracter to  show  in  the  abstract  the  rec 
ord  of  the  outstanding  deed;  and  the 
fact  that  the  title  in  the  purchaser  might 
have  failed  for  some  other  cause  not 
shown  in  the  record  would  not  itself  de- 
feat the  plaintiff's  right  to  recover 
against  the  abstracter  and  his  bondsmen. 
(Okla.)  Ibid. 

So,  where  it  was  contended  that  an 
abstract,  incorrectly  certifying  that 
there  were  no  taxes  or  liens  against  cer- 
tain property,  was  not  made  for  the  per- 
son claiming  to  have  been  damaged  by 
reason  of  this  incorrect  certification,  and 
for  such  reason  there  was  no  privity  of 
contract  between  complainant   and  ah- 
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stracter,  and  that  without  first  showing 
this  faet,  complainant  could  not  recover 
for  a  breach  of  obligation,  the  court  in 
Gr^^ory  v.  Harper  (1915)  —  Okla.  — , 
152  Pac.  70,  stated  that  the  statute 
(Snyder's  Comp.  Laws  1909,  chap.  1,  %  1) 
was  too  broad  to  defeat  recovery  on  that 
ground,  the  statute  expressly  providing 
that  the  bond  of  abstracters  shall  be  con- 
ditioned "he  will  properly  demean  him- 
self in  the  business  of  abstracting  and 
will  pay  all  damages  that  may  accrue  to 
any  person  by  reason  of'  any  incomplete- 
neas,  imperfections  or  error  in  any 
abstract  furnished  by  him."  The  court 
observed  that  there  were  reasonable  in- 
ferences and  deductions  showing  that 
complainant  relied  on  the  abstract,  and 
for  that  reason  the  court  failed  to  sus- 
tain the  contention  "tliat  the  evidence 
does  not  show  that  the  plaintiff  in  error 
relied  on  the  abstract,  but  on  the  con- 
trary shows  that  the  same  was  not  relied 
on  by  him,  but  that  he  had  actual  infor- 
miilion  as  to  the  existence  of  the  taxes 
on  this  property." 

It  seems  that  an  abstracter  is  liable 
as  for  a  breach  of  contract,  and  not  in 
tort,  for  damages  resulting  from  his  neg- 
ligence in  preparing  the  abstract;  and 
the  rule  is  that,  when  an  abstract  is  pre- 
pared to  cover  only  a  limited  period,  it 
need  not  include  anything  of  record  out- 
side of  such  period.  Consequently,  an 
abstract  company,  assuming  to  abstract 
only  such  records  and  proceedings  be- 
tween certain  dates  as  affect  the  title  to 
the  property,  is  not  liable  for  failure  to 
notice  interlocutory  proceedings  in  an 
action  beo^un  before,  and  judgment  en- 
tered after,  the  time  limit  of  the  certifi- 
cate, such  proceedings  not  affecting  the 
title.  Douglas  v.  Title  Trust  Co.  (1914) 
80  Wash.  71,  141  Pac.  177.  In  this  case 
the  court  distinguishes  the  Bremerton 
Development  Co.  Case  (set  out  in  note 
42  L.R.A.(N.S.)  176)  in  that  the  liabil- 
ity of  the  abstract  company  was  held  to 
rest  not  upon  one,  but  upon  several,  cer- 
tificates. 

Ordinarily  an  abstracter  who  is  em- 
ployed to  extend  an  abstract  previously 
made  is  only  liable  for  negligent  errors 
and  omissions  in  the  extended  part  of 
the  abstract,  yet  if,  when  the  extension 
is  made,  he  reissues  and  recertifies  the 
original  with  the  extended  part,  his  lia- 
bility will  be  the  same  as  if  a  complete 
abstract  had  been  made  at  the  time  of 
the  extension.  Arnold  v.  Bamer  (1914) 
91  Kan.  768,  139  Pac.  404,  6  N.  C.  C.  A. 
965,  Ann.  Cas.  1915D,  446. 

An  abstracter  has  been  held  not  liable 
for  failure  to  show  a  judgment  against 
L.R.A.li)16D. 


William  J.  Rideout  upon  search  for  Wil- 
liam G.  Rideout.  Turk  v.  Benson  (1915) 
30  N.  D.  200,  L.R.A.  1915D,  1211,  152 
N.  W.  354  (Goss,  J.  dissents). 

Statute  of  limitations. 

The  earlier  cases  on  the  question  of 
the  running  of  the  statute  of  limitations 
against  an  action  to  hold  a  title  ab- 
stracter liable  may  be  found  in  note  to 
Aachen  &  M.  F.  Ins.  Co.  v.  Morton 
(1907)  15  L.R.A.(N.S.)  156;  and  supple- 
mentary thereto  are  the  following  cases : 

Thus,  where  a  prospective  purchaser 
of  a  tract  of  land  purchased  from  an 
abstract  company  an  abstract  of  title  to 
such  property,  accompanied  by  certifi- 
cate to  the  effect  that  such  abstract  con- 
tained a  notation  of  all  instruments  of 
record  affecting  the  title,  including  tax 
certificate  and  tax  deeds,  and  relying 
upon  the  correctness  of  the  abstract  as 
the  truth  of  the  certificate  annexed 
thereto,  the  purchaser  of  the  abstract 
subsequently  purchased  the  land  therein 
described,  and  it  thereafter  developed 
that  at  the  time  of  the  making  and  de< 
livery  of  such  abstract  there  was  an 
outstanding  tax  deed  to  such  property 
which  was  not  disclosed  by  the  abstract, 
and  .the  purchaser  of  the  abstract  and 
land  therein  described  was  obliged  to 
expend  money  to  procure  a  cancelation 
and  release  and  satisfaction  of  the  tax 
deed,  and  thereafter  commenced  an 
action  against  the  abstract  company  to 
recover  damages  sustained  on  account  of 
the  mistake  and  false  representation 
made  by  the  abstract  and  certificate 
thereto, — it  was  held  in  Hillock  v.  Idaho 
Title  &  T.  Co.  (1912)  22  Idaho,  440,  42 
L.R.A.(N.S.)  178,  126  Pac.  612,  that  the 
limitation  of  such  action  is  governed  by 
subdivision  4  of  §  4054  of  the  Revised 
Codes,  and  that  the  cause  of  action  in 
such  case  does  not  accrue  until  the  dis- 
covery by  the  agg^rieved  party  of  the 
facts  constituting  the  fraud  or  mistake. 

So,  one  who  sustains  damage  by  rea- 
son of  the  mistake  and  false  and  fraudu- 
lent representations  contained  in  an  ab- 
stract may,  under  the  provisions  of  sub- 
division 4  of  §  4054  of  the  Revised 
Codes,  commence  his  action  to  recover 
damages  within  three  years  after  discov- 
ering the  fraud  or  mistake.  Hillock  v. 
Idaho  Title  &  T.  Co.  (Idaho)  supra.  The 
above  case  was  affirmed  in  (1913)  24 
Idaho,  242,  133  Pac.  119,  without  refer 
ence  to  the  statute  of  limitations. 

But  it  is  held  in  Arnold  y.  Bamer 
(Kan.)  supra,  that  the  statute  of  limi- 
tations begins  to  run  on  a  cause  of  action 
against  an  abstracter  for  negligent  er- 
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rors  and  omissions  in  an  abstract,  from 
the  time  the  abstract  is  furnished,  rather 
than  from  the  time  the  negligent  errors 
and  omissions  are  discovered,  or  when 
damages  result  therefrom. 

So,  a  right  of  action  against  an  ab- 
stracter for  damages  resulting  from  in- 
completeness, imperfection,  or  error  in 
an  abstract  furnished  by  him  accrues  at 
the  time  the  examination  is  made  and 
reported,  and  not  when  the  error  is  dis- 
covered and  the  damages  resulting  there- 
from have  been  paid.  Walker  v.  Bow- 
man (1910)  27  Okla.  172,  30  L.B.A. 
(N.S.)  642,  111  Pac.  319,  Ann,  Cas. 
1912B,  839. 

So,  as  stated  in  Bodine  v.  Wayne  Title 
&  T.  Co.  (1907)  33  Pa.  Super.  Ct.  68,  the 
cause  of  action  against  the  conveyancer 
was  the  breach  of  duty,  not  the  damages, 
which  are  only  an  incident;  and  it  has 
been  uniformly  held  that  the  right  of 
action  is  complete  so  that  the  statute  of 


limitations  begins  to  run  from  the 
breach,  although  the  damage  may  not  be 
known  or  may  not  in  fact  occur  until 

ft  f  tfi  PWft  TqS 

The  decision  Lilly  v.  Boyd  (1883)  72 
Oa.  83,  holds  that  the  statute  of  limita- 
tions begins  to  run  from  the  date  of  the 
breach  of  duty  of  an  attorney  retained 
to  examine  titles. 

And  in  Owen  v.  Western  Sav.  Fund 
(1881)  97  Pa.  47,  39  Am.  Bep.  794,  it  is 
held  that  a  cause  of  action  against  a  re- 
corder of  deeds  for  damages  by  reason 
of  a  false  certificate  of  search  accrued 
so  soon  as  claimant  parted  with  its 
money  on  the  faith  of  it. 

It  may  be  observed,  however,  that 
neither  of  the  last  two  oases  is  strictly 
within  the  scopte  of  this  note,  which  is 
limited  to  abstracters,  and  does  not  ex- 
tend to  officers  and  attorneys;  other 
notes  covering  such  eases.        J.  D.  G. 
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W.  A.  BGERTON 

V. 

B.  T.  PLESHER  et  al.,  Plffg.  in  Err. 
(—  W.  Va.  — ,  86  S.  E.  34.) 

Ferry  —  application  —  necessity. 

1.  Upon  an  application  to  a  county  court 
to  establish  a  third  ferry,  where  there  are 
already  two  ferries  serving  the  same  public, 
the  imperative  public  need  for  such  addi- 
tional ferry,  and  not  the  private  ends  of  the 
promoters,  or  their  Belfisn  desires  to  absorb 
the  business  of  one  or  both  of  the  other 
ferries,  should  control  iht  sound  discretion 
of  the  court  in  refusing  or  granting  such 
franchise. 

For  other  oases,  see  Ferries,  in  Dig.  1-52 

y.  a. 

Evidence  —  snfltclency. 

2.  Applying  this  rule,  the  facts  estab- 
lished by  the  evidence  in  this  case  did  not 
warrant  the  action  of  the  county  court  in  es- 
tablishing such  third  ferry. 

For  other  cases,  see  Ferries,  in  Dig.  1-S2 
If.  B. 

(June  16,  1915.) 

tnRROR  to  the  Circuit  Court  for  Cabell 
J-l  County  to  review  a  judgment  affirming 
a  judgment  of  the  County  Court  in  plain- 

Headnotes  by  Muxes,  J. 

Note.  ^  As  to  establishment,  regulation, 
and  protection  of  ferries,  see  annotation  fol- 
lowing this  case,  post,  831. 
L.R.A.1916D. 


tiff's  favor  in  a  proceeding  for  the  estab- 
lishment of  a  steam  ferry.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Neal  &  Striclcllng  and  Camp- 
bell, Brown,  &  Davis,  for  plaintiffs  in 
error : 

It  was  the  duty  of  the  applicant  to  affirm- 
atively show  the  conditions  of  all  the  fer- 
ries existing  between  Huntington  and  the 
state  of  Ohio,  and  that  by  reason  of  the 
want  of  ferry  facilities,  having  taken  all  of 
the  ferries  into  the  estimate,  that  there 
was  an  imperative  public  demand  for  an 
additional  ferry,  and  that  the  traffic  would 
well  support  it. 

Sistersville  Ferry  Co.  v.  Russell,  52  W. 
Va.  361,  59  L.R.A.  513,  43  S.  E.  107;  Wil- 
liamson V.  Hays,  25  W.  Va.  609. 

Messrs.  Paul  W.  Scott  and  George  S. 
Wallace,  for  defendant  in  error: 

The  testimony  taken  has  shown  an  im- 
perative public  demand  and  need  for  an 
additional  ferry,  and  the  action  of  the 
court  in  granting  the  franchise  was  not  an 
abuse  of  its  discretion. 

Williamson  v.  Hays,  25  W.  Va.  609;  Sis- 
tersville Ferry  Co.  v.  Russell,  52  W.  Va. 
366,  59  L.R.A.  513,  43  S.  E.  107. 

Miller,  J.,  delivered  the  opinion  of  the 
court: 

By  its  judgment  of  March  11,  1914,  com- 
plained of,  the  circuit  court  of  Cabell 
county,  upon  an  appeal  by  defendants,  af- 
firmed the  final  judgment  or  order  of  th« 
county  court,  pronounced  on  June  12,  1913, 
establishing  ob  the  application  of  plaintUf 
a  ferry  froin  a  pmnt  on  the  CHiio  river  at 
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or  near  the  foot  of  Sixteenth  street,  in  the 
city  of  Huntington,  West  Vii:ginia,  to  a 
point  nearly  opposite  on  the  river  bank  in 
Lawrenoe  county,  Ohio. 

The  defendants,  D.  T.  Fledier  and  Mary 
A.  Flesher,  husband  and  wife,  who  owned 
and  had  operated  successfully,  since  the 
year  1901,  another  ferry,  below  the  pro- 
posed ferry,  and  from  a  point  on  said  river, 
at  or  near  the  foot  of  Teath  street,  in  said 
city,  to  a  point  opposite  on  the  Ohio  side 
and  near  the  mouth  of  Symmes  creek,  were 
admitted  as  defendants  and  resistants  to 
the  granting  of  the  proposed  franchise;  and 
deeming  tliemselves  aggrieved  by  the  ad- 
verse judgments  of  the  county  court  and 
of  the  circuit  conrt  upon  their  appeal  have 
brought  tiie  ease  here  for  review,  on  writ 
of  error  awarded  them  on  their  petition 
assigning  error. 

The  record,  very  voluminous,  shows  that 
at  the  time  of  plaintiff's  application  there 
were  already  established  and  in  operation 
within  the  corporate  limits  of  said  city,  be- 
sides appellants'  ferry  at  the  foot  of  Tenth 
street,  a  ferry  at  Cmtral  City,  and  «)>out 
2  miles  below  their  ferry;  another  above 
it  at  the  foot  of  Twenty-sixth  street,  and 
another  some  3  miles  still  farther  up  the 
river  and  known  as  the  Guyandotte  or 
Proctorville  ferry.  It  is  claimed,  also,  that 
there  are  two  or  three  other  ferries  at  other 
intermediate  points,  some,  if  not  all,  of 
which  are  operated  for  carrying  passengers 
only.  The  evidence  also  shows  a  turnpike 
road  paralleling  the  Ohio  river  on  the  CHiio 
side,  and  connecting  alt  'these  ferries. 

The  testimony  also  shows  that  at  least 
60  per  cent  of  the  patronage  of  appellants' 
ferry  ebmes  from  the  Symmes  creek  valley; 
that  the  people  inhabiting  that  valley  are 
principally  engat^ed  in  truck  farming  and 
fruit  raising,  and  that  considerable  tobacco 
is  also  raised  there,  and  that  a  large  part  of 
these  products  find  an  outlet  by  way  of  the 
roads  leading  up  this  valley  and  over  the 
ferries  at  Tenth  and  Twenty-sixth  streets, 
and  ready  market  in  the  city  of  Hunting- 
ton, where  there  are  also  cold-storage 
houses.  The  principal  road  up  the  Symmes 
creek  valley  follows  the  creek,  and  is  called 
the  Eaton  turnpike,  the  general  trend  there- 
of being  north  and  south,  but  when  at  a 
point  within  about  half  a  mile  from  the 
Ohio  river  the  road  forks,  one  fork  going 
directly  to  the  river,  and  to  a  point  directly 
opposite  the  foot  of  said  Sixteenth  street, 
the  location  of  the  proposed  ferry,  the  other 
following  the  course  of  the  creek  and  with 
it  paralleling  the  Ohio  river  in  a  south- 
westerly direction  and  then  making  a  sharp 
bend  in  a  southeasterly  direction  and  com- 
ing to  the  Ohio  river  almost  opposite  appel- 
L.R.A.lfll6D. 


lante'  ferry,  and  a  distance  of  about  a  mile 
and  a  ball  from  the  forks  of  the  road.  The 
point  at  which  the  first  prong  of  this  road 
reaches  the  river  is  about  equidistant  be- 
tween appellants'  ferry  and  the  ferry  at 
Twwity-sixth  street,  and  the  natural  result 
would  be  to  divide  about  equally  between 
these  two  ferries  the  patronage  from  the 
Symmes  creek  valley,  for  the  evidence  is 
that  the  road  by  way  of  the  creek  valley  on 
account  of  its  condition  is  not  much  used. 
Moreover,  the  evidence  shows  that  besides 
what  patronage  the  Symmes  creek  valley 
furnishes  the  Twenty-sixth  street  ferry  that 
ferry  is  patronized,  or  naturally  should  be, 
by  the  people  living  on  the  Greasy  ridge 
road,  running  up  from  the  Ohio  river  be- 
tween Bear  creek  and  Bent  creek,  and  which 
naturally  would  not  go  to  the  appellants' 
ferry. 

With  these  natural  conditions  obtaining 
on  both  sides  of  tho  river  and  ahout  equally 
divided  between  these  two  ferries,  the  plain- 
tiff and  petitioner  proposes  to  establish, 
and  the  county  court  by  its  judgment,  go 
affirmed  by  the  circuit  court,  has  under- 
taken to  establish,  a  ferry  at  the  foot  of 
Sixteenth  street,  and  directly  opposite  the 
point  where  the  first  branch  of  the  road  up 
the  Symmes  creek  valley  intersects  the  turn- 
pike along  the  river. 

On  the  trial  before  the  county  court  the 
applicant  proposed  and  was  permitted  to 
show  in  evidence  what  purported  to  be  a 
contract  in  writing  between  the  Central 
Ferry  Company,  a  corporation,  owning  and 
operating  the  Twenty-sixth  street  ferry, 
signed  on  behalf  of  this  company  by  W.  E. 
Neal,  its  president,  and  by  three  persons, 
represented  as  owning  a  majority  of  the 
stock  of  the  company,  as  parties  of  the  first 
part,  and  the  plaintiff  or  applicant,  as  party 
of  the  second  part,  and  whereby  in  effect 
the  Central  Ferry  Company,  and  the  three 
stockholders  named,  proposed,  that  Egerton 
should  proceed  to  acquire  the  franchise  for 
the  ferry  at  Sixteenth  street,  transfer  it 
and  the  land  acquired  therefor  to  this  cor- 
pdfation,  and  that  in  consideration  thereof 
the  ferry  company  should  issue  additional 
stock  and  give  Egerton  or  his  assignee  the 
right  to  subscribe  for  said  issue,  or  any 
part  thereof,  and  pay  out  of  said  subscrip- 
tion the  cost  of  securing  the  license  or 
franchise  and  all  permits,  leases,  etc.,  in- 
curred by  him,  and  the  cost  and  expense  of 
removing  the  boat,  equipment,  and  tackle, 
then  owned  by  the  Central  Ferry  Company, 
from  Twenty-sixth  street  to  said  Sixteenth 
street,  the  same  to  be  there  operated  under 
the  franchise  so  to  be  obtained  by  the  said 
company,   and   the   ferry   at   Twenty-sixth 
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street  to  be  thereafter  abandoned.  Other 
details  of  the  contract  are  unimportant  in 
the  consideration  of  this  case. 

The  record  shows  that  the  principal  ob- 
ject of  Egerton  in  seeding  the  establishment 
of  the  additional  ferry  at  Sixteenth  street 
was  to  exploit  and  develop  a  tract  of  land 
owned  by  him  and  associates  in  Ohio,  im- 
mediately opposite  the  foot  of  Sixteenth 
street,  and  that  to  this  end  it  was  thought 
necessary,  In  order  to  establish  a  successful 
ferry,  to  consolidate  with  it  the  Twenty- 
sixth  street  ferry,  which  the  evidence  shows 
had  been  run  at  a  loss,  or  at  least  unsuc- 
cessfully, and  also  as  far  as  possible  to 
absorb  the  business  and  patronage  which 
would  naturally  go  to  appellants'  ferry, 
and  which  for  many  years  has  been  suc- 
cessfully operated  and  managed,  and  in  the 
main,  so  far  as  the  record  shows,  to  the 
satisfaction  of  the  public-generally.  There 
is  a  question  made  as  to  the  validity  of 
the  allied  contract.  The  evidence  tends 
to  show  that  there  was  no  meeting  of  the 
stockholders  authorizing  it;  but  that  the 
three  stockholders  signing  the  contract 
owned  a  majority  of  the  stock  of  the  ferry 
company,  and  had  obligated  themselves 
thereby  to  vote  their  stock  and  vote  in  the 
directors'  meeting  so  as  to  accomplish  the 
objects  of  said  contract.  Whether  said 
contract  be  valid  or  not,  on  grounds  of 
public  policy  or  otherwise,  is  a  question  not 
necessary  to  be  decided  for  the  purposes  of 
this  case. 

In  the  case  here,  as  in  all  cases  of  like 
character,  the  principal  question  for  deter- 
mination within  the  sound,  but  not  arbi- 
trary, discretion  of  the  county  court,  is  the 
imperative  public  need  for  the  additional 
ferry,  for  if  there  be  no  such  need  our  de- 
cisions hold  such  additional  ferry  should 
not  be  established.  The  public  need  there- 
fore, and  not  the  private  ends  of  the  pro- 
moters, or  their  selfish  desires  to  absorb 
the  successful  and  prosperous  business  ui 
another  ferry,  should  be  the  guiding  star 
in  all  such  cases.  Sistersville  Ferry  Co.  ▼. 
Russell,  62  W.  Va  356,  69  L.R.A.  613,  43 
S.  E.  107;  WUliamson  v.  Hays,  25  W^jVa. 
609. 

To  bring  his  case  within  these  well- 
established  and  recognized  rules,  plaintifl' 
undertook  the  burden  of  showine,  notwith- 
standing the  conditions  already  described 
and  proven,  that  appellants  were  unable, 
or  at  least  had  failed,  to  take  care  of  the 
public  business  offered  them,  and  that  be- 
cause of  this  there  was  necessity  for  the 
proposed  ferry.  But  in  this  we  do  not  think 
he  has  succeeded.  The  sum  of  all  the  evi- 
dence of  the  numerous  witnesses  examined 
on  this  subject  is  this,  that  during  certain 
months  in  the  year,  when  the  crops  are  be- 
L.R.A.19ieD. 


ing  harvested  and  marketed,  there  has  been 
in  the  early  morning  hours  a  congestion  of 
business  at  appellants'  ferry,  delaying  pa- 
trons is  getting  over  the  river  at  from  half 
an  hour  to  an  hour  and  a  half.  Some  of 
the  witnesses  say  that  they  have  seen  as 
high  as  from  fifteen  to  twenty-seven  wagons, 
in  the  early  morning  before  the  ferry 
started,  waiting  to  get  across,  but  none  of 
the  evidence  shows  that  any  such  condition 
ever  occurred  at  any  other  time  of  the  day. 
This  congestion,  the  evidence  shows,  was 
due  to  the  fact  that  these  market  people, 
some  of  them,  would  leave  their  homes  as 
early  aa  11  o'clock  the  night  before,  and 
reach,  the  ferry  at  very  early  hours  of  the 
morning,  in  order  to  gain  some  advantage 
of  th«r  competitors,  in  getting  over  the 
river.  The  evidence  shows  clearly  that  ap- 
pellants' boat  was  well  manned  and  well 
equipped;  that  the  boat  had  a  capacity  of 
seven  to  eight  wagons  or  vehicles,  and  that 
a  round  trip  could  be  made  in  from  ten  to 
fifteen  minutes,  and  that  three  quarters  of 
an  hour,  or,  at  the  outside,  an  hour  would 
then  be  necessary  to  put  all  over  the  river. 
Besides,  there  was  the  ferry  at  Twenty-si.Yth 
street,  as  easily  reached  by  the  short  branch 
of  the  Eaton  turnpike  as  appellants'  ferry, 
to  relieve  all  such  congestion.  But,  as 
noted,  the  evidence  tends  to  show  the  ferry 
at  Tw.enty-sizth  street  was  poorly  and  un- 
successfully operated  from  a  financial 
standpoint,  that  no  dividends  had  ever  beea 
paid  to  the  stockholders,  and  that  at  the 
time  of  the  trial  of  this  case  the  ferry  boat 
seems  to  have  been  beached  by  the  high 
water,  and  that  the  owners  were  then  en- 
gaged in  trying  to  get  it  back  into  the  river. 

Assuming  that  there  may  have  been  these 
slight  congestions  in  the  business,  and  that 
the  public  might  to  some  extent  be  conven- 
ienced  by  another  ferry  at  Sixteenth  street, 
these  are  not  the  only  elements  to  be  con- 
sidered in  determining  the  question  of  the 
imperative  public  need.  The  public  is  ood- 
cerned  also  in  the  financial  success  of  the 
owners  and  operators  of  the  ferries,  for 
without  this  they  could  not  long  hold  out 
in  giving  any  public  service.  If  one  ferry 
can  hold  and  serve  better  tlian  two,  the 
public  interests  would  be  better  subserved 
by  the  one,  than  to  divide  the  business  with 
another,  and  neither  be  able  because  of 
want  of  sufKeient  financial  support  to  serve 
the  public  well.  We  know  from  this  record 
that  the  Twenty-sixth  street  ferry  had  been 
a  financial  failure,  notwithstanding  Hs 
ability  to  draw  from  the  Symmes  creek  val- 
ley, and  from  the  territory  east  of  it  not 
tributary  to  appellants'  ferry. 

On  the  trial  appellants-  exhibited  their 
books  and  vouchers,  in  connection  with  a 
comprehensive    tabulated    statement,   show- 
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ing  in  accurate  flgfures  the  results  of  their 
business,  by  periods  of  four  years,  and  for 
the  whole  time,  from  1801  to  1912,  inclu- 
sive, and  although  they  offered  this  testi- 
mony, and  offered  their  books  and  vouchers, 
they  were  not  questioned  upon  the  subject 
by  plaintiff  or  his  counsel,  or  otherwise, 
and  there  can  be  no  question  about  the  ver- 
ity of  these  statements  and  the  books  and 
papers  back  of  them.  Tliese  figures  show 
in  round  numbers  an  original  capital  in- 
.  vestment  of  $16,000.  For  the  first  four 
years,  the  gross  receipts  were  $23,701.45; 
gross  expenses,  $15,162.17;  net  proceeds, 
$8,530.28,  or  an  annual  net  income  of  $2,- 
134.82;  for  the  following  four  years,  the 
gross  receipts  were  $32,966.15;  gross  ex- 
penses $18,695.20;  net  proceeds,  $14,269.95, 
or  an  annual  income  of  $3,567.48;  and  for 
the  last  quadrennial,  the  gross  receipts  were 
$32,471.09;  gross  expenses  $24,040.69;  net 
proceeds  $8,430.40,  or  an  annual  nrt  in- 
come of  $2,107.60.  It  thus  appears  that 
during  this  last  quadrennial  the  gross  re- 
ceipts fell  off  several  hundred  dollars,  and 
the  gross  expenses  increased  several  thou- 
sand dollars,  and  that  the  net  annual  in- 
come decreased  $1,460.88.  These  figures 
show  great  fluctvation  in  annual  receipts 
and  expenses,  and  also  as  compared  by 
quadrennial  periods.  During  some  jears 
the  expenses  were  greatly  increased  by  the 
necessity  of  docking  and  repairing  the  boat. 
As  already  noted,  the  evidence  tends  to 
show,  it  does  show  to  our  satisfaction,  that 
60  per  cent  of  appellants'  business  comes 
from  the  Symmes  creek  valley,  and  it  is  fair 
to  assume,  we  think,  from  the  evidence,  that 
if  the  proposed  ferry  is  located  and  oper- 
ated succeasfuUy,  it  will  at  least  divide  the 
present  patronage  of  the  appellants'  ferry. 
This  would  take  away  from  it  al)out  one 
third  of  its  entire  patronage,  ysing  the 
figures  covering  the  last  quadrennial  for 
illustration,  this  would  reduce  the  groea  re- 
ceipts to  $21,000,  in  round  numbers,  and 
assuming  that  the  expenses  would  remain 
the  same,  and  we  can  see  no  reason  why 
they  should  be  reduced,  the  result  would  be 
a  net  loss  to  appellants,  in  round  numbers, 
of  $2,000  for  that  period.  Appellants  un- 
dertook but  were  not  permitted  to  show  in 
evidence,  and  plaintiff  did  not  undertake  to 
show,  the  result  of  the  business  of  the  ferry 
at  Twenty-sixth  street.  According  to  our 
decisions  this  was  a  proper  subject  of  in- 
quiry, on  the  question  of  the  imperative 
public  need,  hut  in  the  case  at  bar  we 
think  the  error   was  harmless,  because  in 


our  view  of  the  case  the  petitioner  has 
whoUy  failed  to  show  any  imperative  pub- 
lic need  for  the  additional  ferry.  That  it 
might  serve  well  his  private  ends  and 
needs  may  be  granted;  that  the  public 
might  be  to  some  extent  convenienced  by 
the  proposed  ferry  may  be  assumed,  but 
these  are  uncootrolling  considerations.  The 
imperative  public  need  must  furnish  the 
foundation  for  action,  and  we  find  no  such 
public  need  evidenced  by  the  record.  Ap- 
pellants' ferry  is  well  located  with  refer- 
ence to  the  business  center  of  the  city  of 
Huntington,  and  the  evidence  shows  that 
they  have  made  application  to  the  county 
court  for  the  establishment  of  night  rates, 
and  propose  to  operate  the  ferry  in  the 
nighttime  so  as  to  relieve  the  congestion  of 
the  early  morning  hours  during  the  harvest 
months.  Why  they  have  applied  for  night 
rates,  as  they  explained,  was  that  the  in- 
come would  be  small,  and  the  expenses 
naturally  as  great  as  for  operating  the 
ferry  in  the  daytime,  and  their  evidence  is 
that  at  best  the  night  operation  will  be  at 
a  loss  to  them.  Increased  population  on 
the  Ohio  side  of  the  river  was  also  relied 
on;  but  the  last  census  showed  an  actual 
decrease  of  several  hundred  in  the  popula- 
tion in  Lawrence  county,  as  compared  with 
the  last  preceding  census,  and  an  increase 
only  of  four  hundred  or  five  hundred  in  the 
township  immediately  opposite  the  city  of 
Huntington.  Alleged  increase  in  agricul- 
tural products  was  also  relied  on;  but 
neither  increased  population  nor  increased 
products  seem  to  have  increased  the  income 
at  appellants'  ferry  during  the  last  pre- 
ceding quadrennial;  on  the  contrary,  as  we 
have  seen,  there  was  a  considerable  falling 
off  in  the  gross  receipts  as  compared  with 
the  preceding  four  years. 

Our  conclusion  from  the  whole  evidence, 
which  we  will  not  undertake  to  detail,  is 
that  the  plaintiff  and  petitioner  has  wholly 
failed  to  show  any  imperative  public  need 
for  the  proposed  ferry;  and  we  are  of  opin- 
ion, upon  the  principles  enunciated  in  the 
two  eases  cited,  to  reverse  the  judgment  of 
the  Circuit  Court,  and  to  enter  here  such 
judgment  as  we  think  that  court  should 
have  pronounced,  reversing  the  judgment  of 
the  County  Court,  and  dismissing  the  appli- 
cation of  the  plaintiff  to  establish  such  pro- 
posed ferry,  and  the  judgment  here  will  go 
accordingly. 

Petition  for  rehearing  denied  September 
7,  1916. 


Annotation— Ettablishmoit,  regulation,  and  protection  of  ferries. 


This  annotation  ia  supplementary  to  I  Sistersvilie    Ferry    Co.    v.    Russell,    69 
a  note  on  the  same  subject  attached  to  |  L.R.A.  613. 
1,.R.A.]916D. 
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As  to  ferryman  as  a  common  carrier, 
see  note  to  Rosen  v.  Boston,  68  L.R.A. 
153. 

For  other  annotation  considering  ques- 
tions relating  to  ferries,   see  Index  to 
L.R.A.  Notes,  "Ferries." 
Deflnltlon. 

For  other  cases,  see  note  in  59  L.R.A. 
513. 

A  steam  ferryboat  is  a  steamer  within 
the  meaning  of  §  4472,  Revised  Statutes 
of  the  United  States  (Comp.  Stat.  1913, 
§  8242),  which  provides  that  certain 
enumerated  dangerous  articles  shall  not 
be  carried  "as  freight  or  used  as  stores 
on  any  steamer  carrying  passengers." 
The  Nassau  (1911)  110  C.  C.  A.  184, 188 
Ped.  46,  writ  of  certiorari  denied  in  223 
U.  S.  722,  56  L.  ed.  630,  32  Sup.  Ct.  Rep. 
524. 

Ifeeesalty  of  lleense. 

For  other  cases,  see  note  in  59  L.R.A. 
515. 

The  requirement  of  a  franchise  or 
permit  for  the  conduct  of  a  ferry  upon 
navigable  waters  of  a  state,  which  by 
act  of  Congress  have  been  declared  to 
be  common  highways  and  forever  free  to 
the  inhabitants  of  said  state  and  to  the 
citizens  of  the  United  States,  is  not  an 
invasion  of  the  right  of  free  navigation 
nor  a  violation  of  such  congressional 
act.  Vallejo  Ferry  Co.  v.  Lang  (1911) 
161  OaL  672,  120  Pac.  421. 
How  establlslimeiit  proved. 

The  repeated  issuance  of  an  annual 
license  to  the  operator  of  a  ferry  by 
the  clerk  of  the  county  court  is  suffi- 
cient to  make  out  a  prima  facie  case  of 
establishment  by  the  county  court  of  a 
ferry,  Finley  v.  Shemwell  (1910)  94 
Ark.  190,  126  S.  W.  717. 
Authority   to   eatabllah   on  boundary 

waters. 

For  other  cases,  see  note  in  59  L.R.A. 
518;  also  note  in  52  L.R.A.  (N.S.)  574. 

The  St.  John  river  being  an  interna- 
tional river  and,  under  the  terms  of  the 
Ashburton  treaty,  free  alike  to  citizens 
of  each  country,  it  is  not  in  ^he  power  of 
Canada  or  of  the  state  of  Maine  to  grant 
a  license  which  would  entitle  the  licensee 
to  ferry  from  Canada  to  the  United 
States  and  vice  versa,  to  the  exclusion 
of  any  person  else  who  might  choose  to 
do  so.  Ex  Parte  Dufour  (1893)  32  N.  B. 
357. 

The  fact  that  ferry  rates  over  a 
boundary  stream  were  fixed  by  the  state 
of  incorporation  of  the  ferry  company 
did  not  preclude  the  state  on  the  other 
side  of  such  stream  from  establishing,' 
L.R.A.1916D. 


subject  to  the  paramount  authority  of 
Congress,  the  rates  to  be  charged  for 
ferriage  from  its  own  shore  to  the  shore 
of  the  other  state.  Port  Richmond  &  B. 
P.  Ferry  Co.  v.  Hudson  Coun^  (1914) 
234  U.  S.  317,  58  L.  ed.  1330,  34  Sup. 
Ct.  Rep.  821. 

State  regulation  of  the  rates  to  be 
charged  for  a  tieket  for  a  round  trip 
over  an  interstate  ferry  from  the  shore 
of  such  state  to  the  shore  of  another 
state  and  return  is  valid  until  Congress 
undertakes  to  regulate  such  rates,  where 
the  ferry  company  is  not  thereby  re- 
quired to  issue  roond-trip  tickets  at  its 
office  within  the  state.     (U.  S.)  Ibid. 

The  state  of  Mississippi  may  grant  the 
right  to  operate  a  ferry  across  the  Mis- 
sissippi river  to  a  point  on  the  Louisiana 
shore,  and  such  grant  is  not  an  interfer- 
ence with  the  power  to  regulate  com- 
merce among  the  states  delegated  to 
Congress  by  the  Federal  Constitution. 
Marshall  v.  Qrimes  (1866)  41  Uias.  27. 

And  in  State  v.  Hudson  County  (1851) 
23  N.  J.  L.  206,  it  was  held  that  the 
power  to  regulate  ferries  between  two 
states  is  vested  in  the  states. 
Pover    of    mnnlolpallty    to    establlck 

and  regnlate. 

For  other  cases,  see  note  in  59  LR.A. 
521. 

The  power  to  establish  and  permit  the 
operation  of  all  ferries  using  any  part 
of  the  water  front  of  the  city  of  greater 
New  York  is  by  the  greater  New  York 
Charter,  §  83,  exclusively  vested  in  the 
city,  and  it  so  far  as  concerns  the  ter- 
ritorial water  rights  of  the  city  impli- 
edly repeals  §  270  of  the  Highway  Lav, 
which  empowers  county  courts  and  city 
courts  to  grant  licenses  for  keeping  fer- 
ries in  \ht  respective  counties  and  cities. 
New  York  v.  New  Jersey  &  S.  I.  Ferry  Co. 
(1915)  92  Misc.  40,  155  N.  Y.  Supp.  937. 

A  charter  of  a  city  which  conferred 
upon  its  board  of  trustees  the  power  "to 
grant  licenses  and  franchises  in  the  oun- 
ner  provided  by  law  for  boards  of  super- 
visors of  counties  for  constructing,  keep- 
ing, and  taking  tolls  on  roads,  bridges, 
ferries,  wharves,  chutes,  and  piers  with- 
in the  limits  of"  such  city,  empowered 
the  city  to  grant  ferry  licenses  although, 
by  general  statutes  then  in  force,  the 
power  to  grant  ferry  licenses  was  vested 
in  the  boards  of  supervisors,  as  under 
the  Constitution  in  force  when  sudi  | 
charter  was  granted  special  legislation 
was  not  forbidden,  nor  was  the  confer-  i 
ring  of  special  powers  upon  municipali- 
ties by  their  charters,  even  when  a  gen-  j 
eral  law  upon  the  same  subject-matter 
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stood  upon  the  statute  books ;  and  a  pro- 
vision in  a  subsequent  Constitution  for- 
bidding local  or  special  laws  in  the  mat- 
ter of  "chartering  or  licensing  ferries, 
bridges,  or  roads"  was  prospective,  and 
did  not  operate  to  destroy  the  force  of 
existing  special  laws.  Vallejo  Ferry  Co. 
V.  Lang  (1911)  161  OaL  672,  120  Pac. 
421. 

And  Vallejo  Perry  Co.  v.  Lang  (Oal.) 
supra,  was  approved  and  followed  in 
Vallejo  Perry  Co.  v.  Solano  Aquatic 
Club  (1913)  165  Cal.  255,  131  Pac.  864, 
Ann.  Cas.  1914C,  1197,  as  to  the  power 
of  the  city  to  grant  a  ferry  franchise. 

Nor  does  the  fact  that  one  tenninaB 
of  a  feiry  is  upon  territory  owned  by 
and  subject  to  the  jurisdiction  of  the 
United  States  in  the  least  militate 
against  the  validity  or  legality  of  a  fran- 
chise to  operate  a  ferry  granted  by  a 
city.  Vallejo  Ferry  Co.  v.  Solano 
Aquatic  Club  (OaL)  supra.  It  may  be 
«on<ieded  or  declared,  the  court  stated, 
that  the  United  States  government 
would  have  power  to  forbid  the  ferry- 
boats from  landing  upon  the  island,  but 
this  would  in  no  way  affect  the  legality 
of  the  franchise. 

But  the  general  powers  of  a  city  to 
lay  out,  establish,  and  maintain  high- 
ways, and  to  improve  rivers,  to  widen 
and  straighten  their  channels  when  ad- 
joining the  town,  does  not  empower  a 
city  to  maintain  a  ferry  outside  the  city 
limits.  Re  Woolley  (1913)  75  Wash. 
206,  134  Pac.  825. 
Wlto  laaj  ezeroiae  anthwrltj. 

For  other  cases,  see  note  in  59  L.R.A. 
523. 

As  part  of  a  general  plan  to  construct 
a  system  of  highways  .  throughout  a 
county,  and  connect  and  extend  them, 
the  county  has  authority  to  establish 
free  ferries,  the  court  stating  that  a 
ferry  is  to  be  construed  as  a  part  of  a 
highway  and  a  necess«try  incident  to  the 
general  plan.  Reid  v.  Lincoln  County 
(1912)  46  Mont.  31,  125  Pac.  429. 

Under  §  6  of  chapter  448  of  the  stat- 
ute of  1899,  as  read  into  §  14  of  chapter 
448  of  the  same  statute,  the  Joint  Board 
of  Public  Service  Commissioners  and 
Harbor  and  Land  Commissioners  has 
power  to  establish  a  suitable  temftorary 
ferry  over  the  Cape  Cod  canal.  Bourne 
V.  Joint  Board  (1915)  221  Mass.  293,  108 
N.  E.  941. 

A  permit  granted  by  the  United 
States  government  to  one  to  land  his 
launches  at  the  government  floats  at 
times  and  under  circumstances  which 
vkill  not  interfere  with  the  government's 
L.R.A.1916D.  53 


use  of  those  floats,  which  permit,  the 
government  stated,  it  would  revoke  if  it 
be  declared  to  be  inconsistent  with  its 
contracts  with  the  owner  of  a  ferry  and 
an  interference  with  the  tatter's  fran- 
chise, is  not  a  license  pa.ramount  to  a 
state  license  granted  to  operate  a  ferry. 
Vallejo  Perry  Co.  v.  Solano  Aquatie 
Club  (OaL)  supra. 
Restrlotloaa  on  ezerolse  of  antborlty. 

Por  other  cases,  see  note  in  59  L.R.A. 
524. 

An  act  granting  a  special  franchise 
and  providing  that  it  "shall  be  unlawful 
for  any  person  to  establish  any  other 
ferry  within  IJ  miles"  was  held  in  Re 
Spease  Ferry  (1905)  138  N.  0.  219,  50 
S.  E.  625,  to  be  a  restriction  upon  the 
general  power  conferred  upon  the  county 
commissioners  under  the  Code  "to  ap- 
point and  settle  ferries,"  atnd  so  the 
county  commissioners  had  no  authority 
to  grant  a  ferry  privilege  within  said 
prohibited  distance. 

The  limitation  upon  the  power  of  a 
city  to  grant  ferry  franehiaes  whos« 
termini  shall  be  within  the  limits  of  the 
city  is  not  abused  nor  violated  by  rea- 
son of  the  fact  that  one  terminus  is  upon 
land  over  which  the  United  States  ad- 
mittedly exercises  exclusive  jurisdiction. 
Vallejo  Ferry  Co.  v.  Lang,  and  Vallejo 
Ferry  Co.  v.  Solano  Aquatic  Club  (OiL) 
supra. 

BIpariaa  owaer  ••  entitled  to  ferry 
prlTllesos. 

For  other  cases,  see  note  in  69  L.R.A. 
528. 

The  right  to  keep  a  public  ferry  for 
toll  is  a  franchise  which  cannot  be  exer- 
cised without  legislative  authority,  and 
so,  therefore,  is  not  appurtenant  to  the 
land  of  the  riparian  owner.  Graham  v. 
Caperton  (1912)  176  Ala.  116,  57  So. 
741. 

A  ferry  privilege  may  be  granted  to 
one  of  several  tenants  in  common  of  land 
bordering  on  a  river.  Guinn  v.  Eaves 
(1906)  117  Tonn.  524, 101  S.  W.  1154. 

—  priorities. 

Por  other  eases,  see  note  in  59  L.R.A. 
531. 

The  Code  provision  that  preference 
for  a  ferry  franchise  be  given  to  the 
owner  of  land  on  both  sides  of  a  river 
is  not  applicable  where  the  possessor  of 
such  franchise  has  a  landing  on  one  side 
of  the  river  at  the  foot  of  a  public  road 
which  passes  through  his  land,  and  the 
landing  on  the  opposite  shore  is  on  the 
land  of  another,  although  he  may  be 
the  owner  of  land  on  both  sides  of  the 


Digitized  by 


Google' 


834 


ANNOTATION— FERKIES. 


stream,  so  as  to  g^ve  him  preference  over 
the  possessor  of  a  ferry  franchise  who 
owns  land  on  one  side  only  hut  has  his 
landing  on  his  own  land.  Guinn  v.  Elaves 
(Tenn.)   supra. 

Blclit  to  laadlnga. 

For  other  cases,  see  note  in  59  L.R.A. 
535. 

To  form  a  foundation,  for  a  proceed- 
ing to  obtain  a  license  for  a  ferry,  the 
I>etition  should  either  show  that  the  peti- 
tioner is  the  owner  of  the  land  at  the 
point  of  embarkation  of  the  proposed 
ferry,  or.  he  must,  if  not  such  owner, 
bring  himself  within  the  exception  of 
the  statute  that  the  landing  place  is  at 
the  end  of  a  street  in  an  incorporated 
city  or  town,  or  that  the  owner  of  the 
land  has  neglected  to  apply  for  a  license ; 
and  the  latter  exception  should  be 
coupled  with  proof  that  the  landowner 
has  been  served  with  notice  in  writing 
of  the  proposed  application.  Dean  v. 
Washington  Nav.  Co.  (1911)  59  Or.  91, 
U5  Pac.  284. 
^om  •ppodite  Aore. 

For  other  cases,  see  note  in  69  L.R.A. 
536. 

Under  a  statute  providing  that  a  land- 
owner on  one  side  of  the  river  shall  have 
the  privilege  of  a  public  ferry  from  his 
own  shore,  with  the  privilege  of  landing 
his  boat  and  passengers- on  the  opposite 
shore,  and  making  the  landing  and  road 
up  said  opposite  bank,  and  keeping  the 
same  at  all  times  in  good  repair  and  con- 
dition for  ascending  and  descending,  one 
operating  a  ferry  from  his  own  land  has 
the  right  to  land  on  the  opposite  shore 
only  where  the  public  have  a  right  to 
land,  that  is,  at  a  public  road  or  other 
highway,  and  has  no  right  to  tie  the 
end  of  his  ferry  cable  to  the  land  of 
another.  Lake  v.  Combs  (1907)  84  Ark. 
21,  104  S.  W.  544,  1094. 

Ezolvalv*  ferry  fraaohlacs. 

For  other  cases,  see  note  in  59  L.R.A. 
538-540. 

In  Green  v.  Ivey  (1903)  45  Pla.  338, 
33  So.  711,  it  was  held  that  the  county 
commissioners  had  no  authority  under 
statute  to  g^ant  an  exclusive  ferry  fran- 
chise, but  that  they  had  discretionary 
powers  as  to  the  necessity  for  more  than 
one  ferry  at  any  point. 

A  statute  which  forbids  the  erection 
and  operation  of  a  second  toll  bridge  or 
ferry  within  1  mile  above  or  below  a 
r^ularly  established  ferry,  unless  pub- 
lic convenience  renders  necessary  the 
franchise  for  a  second  ferry,  is  no  in- 
L.K.A.1916D. 


vasion  of  private  rights,  no  bestowal  of 
monopolistic  special  privileges,  no  inter- 
ference with  the  free  right  of  navigation 
Vallejo  Ferry  Co.  v.  Solano  Aquatic 
Club  (1913)  165  CaL  255,  131  Pac.  864. 
Ann.  Cas.  1914C,  1197.  The  court  stated 
that  ferries  are  established  primarily  for 
the  convenience  of  the  people.  It  is  the 
duty  of  the  government  which  has  thus 
invited  private  capital  to  aid  in  the  com- 
forts and  conveniences  of  its  citizens, 
to  safeguard  the  rights  which  it  had  be- 
stowed, and  to  see  that  the  enjoyment  of 
those  rights  is  coextensive  with  the  grant 
of  them. 

Becalstlos  and  BiiperTialan. 

For  other  eases,  see  note  in  59  L.R.A. 
542. 

Congress  under  its  maritime  powers 
has  authority  to  subject  steam  ferry- 
boats to  legislation  enacted  for  the  pur- 
pose of  protecting  passengers  and  crews, 
although  such  ferryboats  are  not  en- 
gaged in  interstate  commerce,  where  they 
navigate  waters  of  the  United  States 
which  are  common  highways  of  com- 
merce. The  Nassau  (1911)  110  C.  C.  A. 
184,  188  Fed.  46. 

A  state  may  fix  reasonable  rates  for 
ferriage  from  its  shore  to  the  shore  of 
another  state,  over  a  boundary  stream, 
until  Congress  undertakes  to  r^n>lat« 
such  rates.  Port  Richmond  &  B.  P. 
Ferry  Co.  v.  Hudson  County  (1914)  234 
U.  S.  317,  58  L.  ed.  1330,  34  Sup.  Ct. 
Rep.  821. 
BiEht  to  traaafer  of  ferry  franchise. 

For  other  cases,  see  note  in  69  L.R.A 
543. 

A  ferry  franchise  may  be  voluntarily 
transferred.  Evans  v.  Kroutinger  (1903) 
9  I<Uho,  153,  72  Pac  882,  2  Ann.  Cas. 
691. 
Interference  ■with  rights  of  ferryman. 

For  other  cases,  see  note  in  59  L.R.A. 
546-648.  Also  see  note  in  30  L.R.A. 
(N.S.)  462,  on  "What  amounts  to  inter- 
ference with  ferry  franchise." 

There  is  an  infringement  of  a  ferry 
franchise  where  employees  combined 
ostensibly  to  form  an  aquatic  club,  but 
in  reality  to  operate  a  ferry  to  earn' 
them  back  and  forth  from  their  work. 
Vallejo  Ferry  Co.  v.  Solano  Aquatic 
Club  (CaL)  supra. 

And  the  rights  of  a  landowner  who  has 
obtained  a  license  to  establish  a  ferry 
after  the  abandonment  of  ferry  privi- 
leges by  another  landowner,  and  has  pre- 
served his  rights  from  year  to  year  by 
procuring  a  renewal  of  such  license,  are 
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infringe  by  an  attempt  by  sneh  other 
landowner  to  re-exercise  ferry  rights. 
Finley  v.  Shemwell  (1910)  94  Ark.  190, 
126  S.  W.  717. 

Remedy  f«r  Tlolatlon  of  Hsht  — who 
entitled  to. 

For  other  eases,  see  note  in  59  L.B.A. 
549. 

A  grantee  of  a  ferry  privilege  who 
has  not  used  or  plied  a  ferry  such  as 
was  stipulated  for  in  the  grant  is  not 
entitled  to  an  injunction  to  restrain  the 
operation  of  a  ferry  by  another.  Gibson 
V.  Garvie  (1912)  —  B.  0.  — ,  7  D.  L.  B. 
933. 

And  one  who  is  operating  a  ferry 
without  a  license  will  not  be  permitted 
to  attack  the  method  adopted  by  a  city 
granting  a  ferry  license,  where  the  city 
had  power  to  grant  such  license.  Vallejo 
Ferry  Co.  v.  Lang  (1911)  161  CaL  672, 
120  Pac.  421. 

Also  one  who  fails  to  give  adequate 
accommodations,  and  whose  ferryboat  is 
so  out  of  repair  that  it  is  dangerous  to 
attempt  to  cross  on  it,  is  not  in  a  posi- 
tion to  obtain  equitable  relief  restrain- 
ing others  from  operating  a  ferry.  Crane 
Y.  Jackson  (1915)  116  Ark.  102,  172 
S.  W.  890. 

But  one  legally  licensed  to  operate  a 
fenry,  although  the  right  is  not  exclusive, 
is  entitled  to  an  injunction  to  prevent 
an  infringement  upon  his  ferry  rights  by 
any  person  or  persons  not  legally  licensed 
to  operate  a  ferry.  Green  v.  Ivey  (1903) 
45  n».  338,  33  So.  711. 

And  one  who  has  obtained  a  license  to 
establish  a  ferry  after  the  abandonment 
of  ferry  rights  by  another  landowner  is 
entitled  to  equitable  relief  upon  an  at- 
tempt by  such  other  landowner  to  re- 
establish his  ferry  rights,  and  although 
he  has  obtained  a  license  therefor  from 
the  county  court.  Finley  v.  Shemwell 
(Ark.)  supra. 

So,  also,  one  who  is  entitled  to  an  an- 
cient ferry  may  have  an  injunction  re- 
straining the  setting  up  of  another  ferry 
near  by,  where  the  evidence  shows  that 
no  new  trafiSc  has  arisen  which  could 
justify  the  setting  up  of  another  ferry, 
and  this  although  the  ancient  ferry  is  a 
point  to  point,  and  not  a  vil  to  vil,  ferry. 
Dysart  v.  Hammerton  [1914]  1  Ch. 
(Enf.)  822,  83  L.  J.  Ch.  N.  S.  530,  110 
L.  T.  N.  S.  879,  78  J.  P.  297,  30  Times 
L.  B.  379,  58  Sol.  Jo.  378,  12  L.  G.  B. 
653;  General  Estates  Co.  v.  Beaver 
[1914]  3  K.  B.  918,  30  Times  L.  B.  634, 
12  L.  G.  B.  1146. 

One  whose  ferry  privilege  has  been  in- 
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fringed  is  not  bound  by  the  order  of  the 
county  court  granting  a  license  to  an- 
other, but  may  invoke  the  aid  of  a  court 
of  chancery  for  redress.  Crane  v.  Jack- 
son (Ark.)  supra. 

—  action  at  lav. 

For  other  cases,  see  note  in  59  L.B.A. 
551. 

In  Maine  the  proprietor  of  a  ferr>'  has 
no  common-law  remedy  against  those 
who,  without  right,  interfere  with  his 
profits.  Peru  v.  Barrett  (1905)  100  Me. 
213,  70  L.  B.  A.  567,  109  Am.  St.  Eep. 
494,  60  Atl.  968. 

—  equitable  remedj. 

For  other  cases,  see  note  in  59  L.B.A. 
552. 
_  One  who  has  abandoned  his  ferry 
rights  will  be  enjoined  from  infringing 
the  rights  of  another  who  has  obtained 
a  license  to  establish  a  ferry,  so  long  as 
such  latter  ferry  is  not  abandoned  by  the 
owner  or  discontinued  by  order  of  the 
county  court.  Finley  v.  Shemwell  (Ark.) 
supra. 

And  where  it  is  necessary  to  have  a 
city  license  to  operate  a  ferry,  one  who 
is  operating  a  ferry  without  such  license 
will  be  enjoined  from  so  operating  it, 
although  he  has  a  license  from  the 
county  court.  Cauble  v.  Craig  (1902) 
94  Ho.  App.  675,  69  S.  W.  49. 

Eztlncnlchmeat  of  ferry  righta. 

For  other  cases,  see  note  in  69  L.B.A. 
554. 

Ferry  rights  are  not  lost  by  a  sale  or 
lease  without  consent  of  the  county  as 
required  by  statute.  They  are  revokable, 
but  only  by  the  county  in  direct  pro- 
ceedings brought  for  that  purpose.  Wil- 
lis V.  Calhoun.  (1911)  145  Ky.  95,.  140 
S.  W.  199. 

Nor  are  perpetual  ferry  rights  granted 
by  two  counties  on  opposite  sides  of  the 
river  abandoned  by  the  owner  of  such 
rights  having  them  recognized  by  and 
recorded  in  a  new  county  formed  from 
portions  of  those  two  counties  which 
contained  the  ferry.     (Ky.)  Ibid. 

But  a  ferry  franchise,  while  not  actu- 
ally abandoned,  will  be  considered  as 
temporarily  abandoned  so  as  to  preclude 
the  owner  thereof  from  obtaining  cqui- 
able  relief  against  infringement  of  his 
rights,  where,  by  failing  to  give  adequate 
accommodations  or  because  his  ferry- 
boat is  so  out  of  repair  it  is  dangerous  to 
attempt  to  cross  on  it,  travelers  must  of 
necessity  make  some  other  provision  for 
crossing.  Crane  t.  Jackson  (Ark.) 
supra.  J.  H.  B. 
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RICHARD  ELLINGHOUSE,  Appt., 

T. 

AJAX  LIVE  STOCK  COMPANY,  Respt. 

(51  Mont.  275,  152  Pac.  481.) 

Appeal  —  defective  complaints  —  alder 
by  evidence. 

1.  A  complaint  to  recover  damages  from 
a  property  owner  by  one  employed  by  a  per- 
son contracting  to  do  work  for  him,  because 
of  negligence  of  servants  of  the  property 
owner  who  are  assisting  in  the  work,  will 
not,  when  attacked  for  the  first  time  on  ap- 
peal, be  held  insufficient  although  it  fails 
to  show  the  relation  of  the  contractor  to  de- 
fendant or  the  capacity  in  which  the  negli- 
gent servants  are  acting,  if  such  facts  ap- 
pear in  the  evidence,  since  the  complaint 
will  be  assumed  to  have  been  amended  to 
eomply  with  the  evidence. 

For  other  cases,  see  Appeal  and  Error,  VII. 

j,  k,  in  Dig-  1-52  y.  B. 
Negligence  —  concurrent  ^  liability. 

2.  A  property  owner  is  not  absolved  from 
liability  for  injury  to  the  servant  of  an  in- 
dependent contractor  to  which  the  negli- 
gence of  his  own  servants  contributed,  by 
the  fact  that  negligence  of  the  contractor's 
servants  also  contributed  to  the  injury. 
For  other  oases,  see  Negligence,  I.  a,  in  Dig. 

1-52  y.  8. 
Master  and  servant  ^  fellow  servant  — 
employee  of  owner  and  contractor. 

3.  The  fellow  servant  doctrine  will  not 
prevent  recovery  by  an  employee  of  an  in- 
dependent contractor  against  the  property 
owner  for  injuries  caused  by  the  negligence 
of  his  servants,  although  they  are  assisting 
in  the  performance  of  the  work  upon  which 
he  is  engaged. 

For  other  cases,  see  Master  and  Servant,  II. 

e,  1,  in  Dig.  1-52  N.  S. 
Same  —  negllgrence  of  servant  ^  scope 

of  employment. 

4.  The  owner  of  a  ranch  is  liable  for  in- 
jury to  the  employee  of  one  contracting  to 
saw  wood  for  him  by  the  negligence  of  his 
foreman,  who,  in  order  to  get  Uie  wood  cut 
in  proper  lengths,  displaces  one  of  the  con- 
tractor's servants  and  attempts  to  feed  the 
wood  to  the  saw  himself,  although  he  is  not 
in  so  doing  acting  under  the  orders  of  the 
ranch  owner. 

For  other  cases,  see  Master  and  Servant,  III. 
a,  2,  in  Dig.  1-52  H.  S. 

Trial  —  Jury  —  liable  for  act  of  serv- 
ants. 

5.  An  action  for  personal  injuries  caused 
by  defendant's  servants  must  be  submitted 
to  the  jury  where  the  evidence  justities  a 
prima  facie  conclusion  that  the  servants 
were,  at  the  time  their  negligence  caused  the 

Note.  —  For  amendment  of  pleadings  in 
appellate  court  to  conform  to  proof,  see  an- 
notation following  this  case,  post,  841. 
L.R.A.iniOD. 


injuries,  acting  within  the  line  of  their  em- 
ployment. 

For  other  cases,  see  Trial,  II.  b,  in  Dig. 
1-52  N.  S. 

(October   13,   1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Beaverhead 
County  granting  defendant's  motion  for 
nonsuit  in  an  action  brought  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  negligence.  Re- 
versed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  3fcCalTery  &  Tyler,  Roblson  ft 
Gilbert,  and  Maury,  Templeman,  ft 
Daviea,  for  appellant: 

The  relationship  between  the  plaintiff  and 
the  person  who  injured  him  being  that  of 
servant  of  independent  contractor  and 
servant  of  proprietor,  the  two  cannot  be 
considered  as,  or  held  to  be,   fellow  serv- 

4  Thomp.  Neg.,  §  4997;  United  Stated 
ants. 

Board  4  Paper  Co.  v.  Landers,  —  Ind.  App. 
— ,  92  N.  E.  203. 

If  it  could  be  said  under  the  evidence  that 
the  operation  of  the  wood  saw  at  the  time 
plaintiff  was  injured  was  a  joint  operation 
of  the  same  by  the  plaintiiT's  master  and 
the  master  of  the  n^ligent  servant,  Mr. 
Louk,  the  defendant  would  be  liable  for  the 
latter's  negligence. 

4  Thomp.  Neg.  §§  5002,  5003. 

The  relation  of  master  and  servant  must 
exist  between  the  plaintiff  and  the  defend- 
ant before  the  defense  of  fellow  servant  can 
be  available  to  the  defendant. 

4  Labatt,  Mast.  &  S.  §§  1414,  1418:  26 
Cyc.  1283. 

Louk,  at  the  time  of  the  injury,  was  act- 
ing "within  the  scope  of  his  employment." 

6  Labatt,  Mast.  &  S.  §  2226 ;  Sheann.  4 
Redf.  Neg.  6th  ed.  §§  146,  147,  158,  159: 
Barmore  v.  Vicksburg,  S.  &  P.  R.  Co.  85 
Miss.  426,  70  L.R.A.  627,  38  So.  210,  3  .\nn. 
Gas.  594;  Conchin  v.  El  Paso  4  S.  \V.  E. 
Co.  13  Ariz.  259,  12  L.R.A.(N.S.)  88,  108 
Pac.  260;  Kelly  v.  Tyra,  103  Minn.  176,  1" 
L.R.A.(N.S.)  334,  114  N.  W.  750,  115  X.  W. 
636;  1  Thomp.  Neg.  §  613;  Coggin  v.  Cen- 
tral R.  Co.  62  Ga.  685,  35  Am.  Rep.  I3i: 
The  Slingsby,  57  C.  C.  A.  52,  120  Fed.  748: 
The  Gladestry,  63  C.  C.  A.  198,  128  Fed. 
591. 

Messrs.  Rbdgers  &  Gilbert,  for  respond- 
ent: 

The  true  test  in  ascertaining  who  is  re- 
sponsible for  a  servant's  negligence  is  to 
ascertain  who  directs  the  movements  of  the 
person  committing  the  injury. 

Higgins  v.  Western  U.  Teleg.  Co.  156  X.  Y. 
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75,  C6  Am.  St.  Rep.  537,  50  K.  E.  500,  4  Am. 

K««.  Rep.  320. 

lx>uk,  as  well  as  all  others  engaged  in 

sawing  the  wood,  wag  at  the  time  of  the 

accident    eomplained   of   a   servant   of    the 

contractors. 

Pendelton  v.   The  Martin  Kalbfleisch,   6 

C.  C.    A.  120,  14  U.  S.  App.  187.  56  Fed. 

336;    Samuelian  t.  American  Tool  &  Mach. 

Co.   168  Mass.  12,  46  N.  E.  98,  1  Am.  Neg. 

Rep.  447  i  Parkhurst  v.  Swift,  31  Ind.  App. 

521.  68  N.  E.  620;  Higgins  v.  Western  U. 

Telejr.  Co.  supra;  Wyllie  v.  Palmer,  137  S. 

Y.  248,  19  L.R.A.  285,  33  N.  E.  381. 

It    is  incumbent  upon  plaintiff  to  prove 

his  cause  of  action  substantially  as  alleged, 

and    if  he  has  not  done  so  he  has  no  case 

to  submit  to  the  jury. 

Thurman  v.  Pittsburg  &  M.  Copper  Co. 

41  Mont.  141,  108  Pac.  588;  Knuckey  v. 
Butte  Electric  R.  Co.  41  Mont.  314,  109  Pac. 
979;  Bracey  v.  Northwestern  Improv.  Co. 
41  Mont.  338,  137  Am.  St.  Rep.  738,  lOD 
Pac.  706;  Forsell  v.  Pittsburgh  &  M.  Cop- 
per Co.  38  Mont.  403,  100  Pac.  218;  Flaher- 
ty V.  Butte  Electric  R.  Co.  40  Mont.  454, 
135  Am.  St.  Rep.  630,  107  Pac.  416. 

If,  from  the  evidence,  it  cannot  be  said 
that  plaintiff  has  established  the  cause  of 
his  injury  as  alleged,  or  if  it  can  be  said 
that  it  is  equally  probable  that  the  cause 
was  some  other  than  that  alleged,  the  plain- 
tiff has  failed  to  sustain  the  burden  of 
proof. 

Winnieott  v.  Orman,  39  Mont.  339,  102 
Pac.  570;  Andree  v.  Anaconda  Copper  Min. 
Co.  47  Mont.  664,  133  Pac.  1090. 

It  is  necessary  that  the  complaint  show 
a  duty  existing  upon  the  part  of  defendant, 
and  that  duty  cannot  be  shown  by  mere  con- 
clusions of  law,  but  the  facts  must  be 
stated. 

Paris  V.  Hoberg,  134  Ind.  269,  39  Am.  St. 
Rep.  26],  33  N.  E.  1028;  Thiele  v.  McManus, 
3  Ind.  App.  132,  28  N.  E.  327;  Oiicago  & 
A.  R.  Co.  v.  Clausen,  173  111.  100,  60  N.  E. 
680;  Angus  v.  Lee,  40  111.  App.  304;  West 
Chicago  Street  R.  Co.  v.  James,  69  lU.  App. 
609,  2  Am.  Keg.  Rep.  700. 

Brantly,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

Plaintiff  brought  this  action  for  damages 
for  the  loss  of  his  right  hand  through  tiie 
alleged  negligence  of  the  defendant.  At  the 
trial  the  court  sustained  defendant's  mo- 
tion for  nonsuit.  Judgment  was  entered 
accordingly.    Plaintiff  has  appealed. 

At  the  time  of  the  accident  plaintiff,  with 
four  others,  was  employed  by  C.  H.  Strow- 
bridge  and  Fred  H.  Holman  in  the  opera- 
tion of  an  ordinary  circular  wood  saw  which 
was  propelled  by  steam.  Strowbridge  and 
Holman  had  contracted  with  the  defendant, 
L.R.A.1916D. 


through  Jacob  Look,  the  foreman  in  charge 
of  the  ranch,  to  saw  a  quantity  of  logs  into 
lengths  rendering  them  suitable  for  use  as 
stovewood  on  defendant's  ranch.  They  were 
to  furnish  their  own  machine  and  servants, 
and  to  receive  $2.50  per  hour.  Strowbridge 
was  not  present.  Holman  was  operating  the 
machine.  The  logs  were  passed  from  left 
to  right.  To  plaintiff  was  assigned  the  duty 
of  operating  the  saw,  which  required  him, 
aa  a  log  was  passed,  to  force  the  carriage 
back  with  his  left  hand  to  bring  the  log  in 
contact  with  the  saw,  and  at  the  same  time 
to  hold  the  log  steady  by  placing  his  right 
hand  on  it,  a  few  inches  to  the  left  of  the 
saw.  To  one  of  the  other  employees  was  as- 
signed the  task  of  carrying  away  the  lengths 
or  blocks  as  fast  as  they  were  cut  off.  To 
the  remaining  three  was  assigned  the  task 
of  bringing  the  logs  up  and  putting  them 
upon  the  carriage  or  table  of  the  machine. 
One  of  them  ( Worcester )  was  required  also 
to  act  as  guard  by  standing  at  the  left  of 
plaintiff,  and,  besides  assisting  to  place  the 
logs  upon  the  carriage,  to  pass  them  along 
or  feed  them  to  the  saw.  It  was  also  his 
duty,  when  a  log  was  being  placed  upon  the 
carriage,  to  see  that  it  was  not  thrust 
against  the  log  upon  which  plaintiff  was 
engaged,  and  thus  to  prevent  the  obstruction 
of  his  part  of  the  work,  and  to  guard  him 
against  the  danger  of  having  his  right  hand 
forced  into  contact  with  the  saw.  After  the 
work  had  proceeded  for  a  short  time  Louk 
voluntarily  took  the  place  of  Worcester, 
saying,  as  he  did  so,  that  he  wanted  to  do 
the  feeding;  that  theretofore  the  wood  had 
been  cut  too  long;  and  that  he  wanted  to 
see  that  it  was  cut  short.  On  prior  occa- 
sions Strowbridge  and  Holman  had  cut  wood 
for  defendant.  Two  other  subordinate  em- 
ployees of  the  defendant  were  engaged  with 
Strowbridge  and  Holman's  employees  in 
bringing  up  and  placing  logs  upon  the  car- 
riage. Whether  they  were  doing  this  at  the 
instance  of  Louk  or  not  does  not  appear, 
except  inferentially  from  the  fact  that  they 
were  in  the  employ  of  the  defendant  and 
Louk  was  its  foreman.  Holman  had  not 
requested  their  services,  nor  was  he  to  pay 
them  any  compensation.  A  few  minutes 
after  Louk  took  the  place  of  Worcester  a 
log  was  thrust  against  the  end  of  a  short 
piece  of  another  in  which  plaintiff  was 
about  to  make  the  last  cut.  This  forced 
plaintiff's  hand  upon  the  saw,  with  the  re- 
suit  that  it  was  so  badly  lacerated  that 
amputation  of  it  at  the  wrist  was  necessary. 
Holman  and  Strowbridge  were  equipped 
with  help  suCBcient  to  enable  them  to  carry 
out  the  contract  without  assistance  from 
Louk  and  his  subordinates.  They  therefore 
did  not  need  any  assistance.  Plaintiff  did 
not  see  Louk  or  either  of  his  subordinates 
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have  hold  of  the  log  At  the  time  he  was 
hurt,  because  his  attention  was  directed  to 
the  operation  of  the  saw.  Apart  from  dis- 
placing Worcester,  Louk  did  not  assume  to 
control  the  conduct  of  the  work,  Uolman 
continuing  otherwise  in  control. 

The  complaint  charges  that  while  the 
plaintiff  was  engaged  in  the  work  of  feed- 
ing the  logs  to  the  saw,  under  his  employ- 
ment aforesaid,  the  servants  of  the  defend- 
ant negligently  shoved  against  the  log  which 
plaintiff  was  feeding  to  the  saw,  another  log 
which  they  were  about  to  put  upon  the 
carriage,  thus  pushing  the  former  and  forc- 
ing plaintiff's  hand  upon  the  saw,  whereby 
it  was  cut  off  at  the  wrist.  The  answer, 
besides  denying  all  the  allegations  of  the 
complaint  alleges  as  special  defenses  that 
the  plaintiff  assumed  the  risk,  and  that  the 
injury  was  caused  by  the  negligence  of  his 
fellow  servants.  All  the  evidence  tendered 
by  plaintiff  was  admitted  without  objection. 

At  the  outset  we  are  met  with  the  con- 
tention by  counsel  for  the  defendant  that 
the  complaint  does  not  state  a  cause  of  ac- 
tion, and  that,  however  meritorious  the  case 
disclosed  by  plaintiff's  evidence,  the  judg- 
ment must  be  affirmed  for  this  reason.  The 
sufficiency  of  the  complaint  was  not  chal- 
lenged in  the  trial  court  either  by  demurrer 
or  by  objection  to  the  admission  of  evidence, 
and,  though  one  of  the  groiuids  of  the  mo- 
tion for  nonsuit  was  that  the  pleadings  are 
not  sufficient  to  support  a  judgment,  this 
ground  was  apparently  not  seriously  urged 
upon  the  attention  of  the  court.  The  order 
sustaining  the  motion  is  couched  in  general 
terms,  but  the  court  seems  to  have  proceeded 
upon  the  theory  that  the  evidence  is  insuffi- 
cient to  make  a  case  for  the  jury. 

It  is  well  settled  by  the  decisions  of  this 
court  that  the  sufficiency  of  a  complaint 
may  be  questioned  for  the  first  time  on  ap- 
peal, and  that,  if  found  fatally  defective,  a 
judgment  rendered  thereon  for  the  plaintiff 
will  be  reversed.  Foster  v.  Wilson,  5  Mont. 
63,- 2  Pac.  310;  Tracy  v.  Harmon,  17  Mont. 
465,  43  Pac.  500;  Shober  v.  Blackford,  46 
Mont.  194,  127  Pac.  329;  Cole  v.  Helena 
Light  A  R.  Co.  49  Mont.  443,  143  Pac.  974. 
These  cases  merely  give  force  to  the  rule 
declared  by  the  statute  ( Rev.  Codes.  8  6539 ) 
that  a  failure  to  question  the  sufficiency  of 
a  complaint  by  demurrer  in  the  trial  court 
does  not  amoimt  to  a  waiver  of  the  right 
to  question  it  thereafter.  When,  however, 
the  point  is  made  in  this  court  for  the  first 
time  on  appeal,  the  objection  is  regardt-d 
with  disfavor,  and  every  reasonable  deduc- 
tion will  be  drawn  from  the  facts  stated 
in  order  to  uphold  the  pleading.  So.  also, 
will  the  pleading  be  held  sufficient  if  the 
defect  made  the  basis  of  the  objection  is  not 
a  matter  going  to  the  root  of  the  cause  of 
L.R.A.1916D. 


action,  but  is  such  as  might  have  been  reme- 
died by  an  amendment.  Again,  though  it  be 
deficient  in  its  omission  to  state  a  particular 
fact  necessary  to  make  out  a  cause  of  action, 
it  will  be  deemed  amended  by  the  answer 
when  the  latter  contains  allegations  which 
supply  the  omission  (Wilson  v.  Harris,  21 
Mont.  374,  54  Pac.  46),  or  assumes  that  the 
complaint  contains  the  allegation  in  ques- 
tion (Lynch  v.  Bechtel,  19  Mont.  548,  48 
Pac.  1112;  Hefferlin  v.  Karlman,  29  Mont. 
139,  74  Pac.  201;  Stephens  v.  Conley,  48 
Mont.  352,  138  Pac.  189^  Ann.  Gas.  1915D, 
958 ) .  And  when  a  trial  has  been  had  upon 
the  evidence  which  has  been  introduced  with- 
out objection,  a  judgment  for  plaintiff  will 
not  be  reversed  for  a  defective  complaint, 
but  the  complaint  will  be  regarded  as  hav- 
ing been  amended  in  the  trial  court,  if  this 
is  necessary  to  sustain  the  judgment.  Moas 
V.  Goodhart,  47  Mont.  257,  131  Pac.  1071. 
When,  under  the  same  condition  of  the  case, 
the  judgment  is  for  the  defendant,  whether 
on  motion  for  nonsuit  or  on  the  merits,  the 
point  -that  the  complaint  is  not  sufficient 
will  not  be  entertained,  but  the  case  will  be 
considered  on  the  merits  and  disposed  of 
as  if  the  proper  amendment  had  been  made 
upon  request  of  plaintiff  or  by  order  of  the 
trial  court,  unless  the  defect  is  of  such  a 
character  that  it  cannot  be  removed  by  an 
amendment.  Post  v.  Liberty,  45  Mont.  1, 
121  Pac.  476;  Lackman  v.  Simpson,  46 
Mont.  518,  129  Fac.  325.  The  rule  applies 
also  to  the  answer  of  the  defendant.  Lack- 
man  V.  Simpson,  supra. 

Of  course,  if  the  sufficiency  of  the  plead- 
ing has  been  challenged  in  the  trial  court 
by  appropriate  method,  the  ruling  thereon 
properly  presents  a  question  for  consider- 
ation 1^  this  court,  and  it  will  review  the 
action  of  the  trial  court  thereon  and  deter- 
mine the  rights  of  the  parties  accordingly, 
subject  to  the  injunction  found  in 
§  6593  of  the  Revised  Codes:  "Tlie 
court  must,  in  every  stage  of  an  ac- 
tion, disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not 
affect  the  substantial  rigtits  of  the  parties, 
and  no  judgment  shall  be  reversed  or 
affected  by  reason  of  such  error  or  defect." 

It  is  elementary  that,  when  a  plaintiff 
seeks  recovery  for  actionable  negligence,  his 
complaint  must  allege  facts  showing  thece 
three  elements:  (1)  That  the  defendant  was 
under  a  legal  duty  to  protect  him  from  the 
injury  of  which  he  complains;  (2)  that  the 
defendant  failed  to  perform  this  duty;  and 
(3)  that  the  injury  was  proximately  caused 
by  defendant's  delinquency.  All  of  these 
elements  combined  constitute  the  cause  of 
action:  and  if  the  coqtplaint  fails  to  dis- 
close, directly  or  by  fair  inference  from  the 
facts  alleged,  the  presence  of  all  of  them,  it 
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is  insufficient,  for  it  fails  to  state  tlie  facts 
constituting  a  cause  of  action.  The  rule, 
broadly  stated,  has  application  only  to  cases 
in  which  seasonable  attack  has  been  made 
upon  the  pleading  in  the  trial  court.  If 
this  is  not  done,  and  the  defendant — as  was 
the  case  here — allows  the  plaintiiT  to  submit 
the  case  to  a  trial  without  objection,  and 
permits  him  to  establish  by  his  evidence  the 
presence  of  all  the  elements  of  his  cause 
of  action  which  the  complaint  shadows 
forth,  but  fails  to  state  as  definitely  as  it 
might  have  done,  even  the  trial  court  should 
not  nonsuit  plaintiff  because  of  the  defective 
pleading,  but  direct  it  to  be  amended  so  as 
to  remove  the  defect.  As  already  said,  when 
the  ease  reaches  this  court,  it  will  be  pre- 
sumed that  the  trial  court  has  done  its 
duty,  and  the  defect  will  be  disregarded. 
We  have  referred  to  the  requirements  to  be 
observed  in  formulating  a  complaint  in  an 
action  for  wrong  caused  by  negligence  be- 
cause the  case  at  bar  is  one  of  that  kind. 
The  rule  applies  as  well  to  any  other  kind 
of  action. 

We  shall  not  quote  the  complauit  in  ex- 
tenso.  It  is  defective  In  that  it  does  not 
state  what  was  the  relatitm  of  the  defendant 
to  Strowbridge  and  Holman.  It  does  not 
allege  that  they  were  sawing  wood  for  the 
defendant,  or  that  they  were  upon  its 
premises;  nor  does  it  allege,  except  by  way 
of  conclusion,  that  Louk  and  his  two  subor- 
dinates were  defendant's  servants,  or  were 
not  servants  of  Strowbridge  and  Holman. 
In  the  absence  of  a  statement  of  facts  dis- 
closing the  relation  existing  between  the  de- 
fendant and  Strowbridge  and  Holman,  and 
the  capacity  in  which  Louk  and  his  subordi- 
nates were  acting,  a  liability  on  the  part 
of  the  defendant  is  not  made  apparent,  be- 
cause it  does  not  appear  that  defendant 
owed  any  duty  to  plaintiff. 

Under  the  rule  of  the  cases  cited  supra, 
however,  the  question  liefore  us  is  not  one 
cf  pleading,  but  one  arising  upon  the  plead- 
ing and  evidence;  in  other  words,  whether 
the  direction  of  nonsuit  was  proper  is  to  be 
determined  upon  the  pleading  as  aided  by 
the  evidence. 

It  appears  from  the  above  summary  of 
the  evidence  that  Strowbridge  and  Holman 
had  an  independent  contract  to  saw  a  quan- 
tity of  wood  for  the  defendant,  and  were 
upon  its  premises  for  that  purpose.  They 
were  furnishing  their  own  employees,  and 
needed  no  assistance.  Louk,  with  his  two 
subordinates,  who  inferentially  acted  under 
his  direction,  volunteered  to  assist  in  the 
accomplishment  of  the  work.  It  does  not 
appear  whether  Louk  had  hold  of  the  log 
which  pushed  plainliiT's  hand  upon  the  saw, 
but,  inasmuch  as  he  had  assumed  to  perform 
Worcester's  duty,  and  this  duty  required 
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him  to  assist  in  putting  logs  upon  the  car- 
riage and  to  pass  them  to  the  saw,  the  fact 
that  the  injury  occurred  while  he  was  en- 
gaged in  doing  this  warrants  the  inference 
that  he  either  alone  or  by  the  aid  of  his 
subordinates,  in  assisting  the  employees  of 
Strowbridge  and  Holman  in  bringing  up  the 
log,  negligently  thrust  it  forward  too  rap- 
idly, and  thus  caused  the  plaintiff's  injury. 
That  the  employees  of  Strowbridge  and  Hol- 
man were  negligent  and  tiieir  negligence 
concurred  with  that  of  defendant's  serv- 
ants would  not  exculpate  the  defendant. 
Freeman  v.  Sand  Coulee  Coal  Co.  26  Mont. 
194,  64  Pao.  347.  The  evidence  is  therefore 
sufficient  to  show  prima  facie  that  the  in- 
jury was  caused  by  Louk's  negligence,  and 
hence  that  he  became  personally  liable. 
Whether  this  wrong  is  imputable  to  the  de- 
fendant depends  upon  the  further  inquiry 
whether,  by  assuming  the  position  he  did, 
he  became  the  fellow  servant  of  the  plain- 
tiff for  the  time  and,  if  not,  he  was  acting 
within  the  scope  of  his  employment  by  de- 
fendant. 

We  understand  the  accepted  rule  to  be 
that  the  fellow  servant  doctrine  has  no 
application  to  a  case  in  which  the  injury 
complained  of  was  caused  by  the  servant 
of  a  stranger  to  the  common  employmoit, 
even  though  such  servant  was  at  the  time 
engaged  in  the  same  general  operation  as  the 
injured  servant.  In  such  a  case  the  injured 
servant  will  not  be  held  to  have  assumed 
the  risks  incident  to  the  negligenee  of  the 
other,  any  more  than  he  would  the  risks 
incident  to  the  negligenee  of  a  stranger ;  and 
if  the  other  at  the  time  of  the  injury  is 
acting  within  the  general  scope  of  his  duty 
to  his  master,  his  master  is  liable  under 
the  rule  of  the  maxim  respondeat  superior. 
On  this  subject  Mr.  Labatt  says:  "In  cases 
where  a  third  person  is  sued  for  injuries 
caused  by  the  negligence  of  his  servants, 
it  is  considered  that  the  fact  of  their  having 
been  at  the  time  of  the  accident  engaged  in 
the  same  general  operation  as  the  injured 
servant  is  not  a  sufficient  ground  for  putting 
him  upon  a  footing  different  from  that  upon 
which  any  other  stranger  would  stand  in  an 
action  against  the  same  defendant  for  in- 
juries caused  by  the  negligence  of  his  serv- 
ants. That  is  to  say,  as  the  mere  general 
knowledge  that  the  servants  of  a  person 
with  whom  a  stranger  is  brought  into  con- 
tact in  the  transaction  of  everyday  life  may 
act  negligently  has  never  been  considered 
to  involve  the  corollary  that  he  accepted  the 
risks  of  the  situation,  so  the  rule  is  now 
well  settled,  both  in  this  country  and  in 
England,  that  'unless  the  person  sought  to 
be  rendered  liable  for  the  negligence  of  his 
servant  can  show  that  the  person  so  seeking 
to  make  him  liable  was  himself  in  his  serv- 
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ice,  the  defense  of  common  employment  is 
not  open  to  him.'  In  brief,  the  doctrine  of 
common  employment  'applies  only  where  the 
action  is  brought  for  an  injury  to  a  serr- 
ant  or  agent  against  the  principal  by  whom 
such  servant  was  himself  employed.'  The 
rationale  of  this  rule  is  that  a  defense  which 
.  .  .  is  based  upon  the  hypothesis  that, 
as  accessory  to  the  contract  of  hiring,  there 
is  implied  on  the  servant's  part  an  agrree- 
ment  to  assume  the  risk  of  being  injured  by 
the  negligence  of  his  coemployees,  cannot 
properly  be  invoked  where  he  is  suing  a  per- 
son with  whom  he  has  no  contractual  rela- 
tions."   4  Labatt,  Mast.  &  8.  §  1414. 

That  Louk  and  his  subordinates  were  not 
the  servMits  of  Strowbridge  and  Holman  is 
apparent.  Louk's  declared  purpose  at  the 
time  he  displaced  Worcester  indicates  this; 
for  he  took  the  place  not  merely  to  assist 
the  work,  but  to  see  that  it  was  done  to 
meet  his  approval,  thus  indicating  that  he 
was  not  submitting  himself  to  the  control 
of  Holman,  and  that  he  was  assuming,  for 
this  purpose,  to  control  the  conduct  of 
the  work.  Under  the  rule  recognized  by  the 
authorities  generally,  he  did  not  become  the 
plaintiff's  fellow  servant;  nor  did  his  sub- 
ordinates become  such,  for  they  were  acting 
under  his  direction. 

"The  real  test  by  which  to  determine 
whether  a  person  is  acting  as  the  servant  of 
another  is  to  ascertain  whether  at  the  time 
the  injury  was  inflicted  he  was  subject  to 
such  person's  orders  and  control  and  was 
liable  to  be  discharged  by  him  for  disobedi- 
ence of  orders  or  misconduct."  Wood,  Mast. 
&  S.  S  317. 

See  also  4  Thomp.  Neg.  4996;  1  Shearm. 
&  Kedf.  Neg.  dth  ed.  §  225;  United  States 
Board  &  Paper  Co.  v.  Landers,  —  Ind.  App. 
— ,  92  N.  E.  203;  Union  P.  R.  Co.  v.  Bille- 
ter,  28  Neb.  422,  44  N.  W.  483. 

"The  rule  quoted  by  the  greatest  number 
of  adjudged  cases  is  that  all  who  serve  a 
common  master,  work  under  the  same  con- 
trol, derive  authority  and  compensation  from 
the  same  common  source,  and  are  engaged 
in  the  same  general  business,  though  it  may 
be  in  different  grades  or  departments  of  it, 
are  fellow  servants,  who,  under  the  rule 
under  consideration,  are  deemed  to  take  the 
risk  of  each  other's  negligence.  It  is  said 
that  subjection  to  control  and  direction  by 
the  same  general  master  in  the  same  com- 
mon object,  and  not  the  fact  that  employees 
are  paid  by  the  same  general  master,  is 
the  test  of  fellow  service."  4  Thomp.  Neg. 
§  4917. 

Under  this  test,  Louk  and  his  subordi- 
nates were  acting  upon  his  initiative,  ot 
else  for  the  benefit  of  the  defendant  under 
their  employment  by  it. 

The  sesrvant  of  one  master  may  tempor- 
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arily  enter  the  service  of  another  and  for 
the  time  become  the  servant  of  the  other; 
as  when  the  servant  is  lent  by  his  master  to 
the  other  for  the  particular  employment  and 
becomes  subject  to  the  control  of  the  other. 
For  anything  done  in  that  employment  he 
becomes,  for  the  time  being,  the  servant  of 
the  person  to  whom  he  is  lent,  provided  he 
has  consented  to  be  lent.  Johnson  v.  Lind- 
say [1891]  A.  C.  371,  16  L.  J.  Q.  B.  X.  H. 
90,  65  L.  T.  N.  S.  97,  40  Week.  Rep.  405, 
S5  J.  P.  644;  Rourke  v-  White  Moss  Col- 
liery Co.  L.  R.  2  0.  P.  Div.  206,  46  h.  J. 
C.  P.  N.  S.  283,  36  L.  T.  N.  8.  49,  26  Week. 
Rep.  263;  Delaware,  L.  ft  W.  R.  Co.  v.  Har- 
dy, 59  N.  J.  L.  35,  34  Atl.  986;  Delory  v. 
Blodgett,  185  Mass.  126,  64  UBJL.  114,  102 
Am.  St.  Rep.  328,  69  N.  E.  1078,  15  Am. 
Neg.  Rep.  581.  The  evidence  in  this  case  does 
not  suggest  that  Louk  and  his  subordinates 
were  lent  to  Strowbridge  and  Uolman  by 
the  defendant.  So  far  as  the  evidence 
justifies  any  inference,  it  implies  that 
for  the  time  Louk  was  the  alter  ego  of  the 
defendant.  Louk  was  therefore  a  stranger 
to  the  plaintiff.  So,  also,  were  his  subordi- 
nates; and,  since  it  appears  that  they  were 
engaged  with  Louk  in  assisting  in  the  bring- 
ing up  and  placing  the  logs  in  position  to 
be  sawed,  they  presumably  contributed  to 
his  injury.  But  it  would  not  affect  the  re- 
sult if  blame  could  not  attach  to  them,  but 
to  Louk  exclusively.  All,  however,  were 
prima  facie  strangers  to  the  plaintiff,  ana 
if  it  should  be  made  to  appear  that  any 
one  of  the  three  only  caused  his  injury,  this 
would  be  sufficient  to  fix  liability  upon  him. 
It  remains,  then,  to  inquire  whether  they 
were  acting  within  the  scope  of  their  em- 
ployment. In  determining  this  question  the 
inquiry  is  not,  Was  the  servant  at  the  par- 
ticular time  acting  in  obedience  to  the  direc- 
tion of  the  master?  but.  Was  he  acting  in 
furtherance  of  his  master's  business?  A 
servant  may  abandon  his  master's  employ- 
ment for  the  time  to  accomplish  some  pur- 
pose of  his  own.  If  in  accomplishing  this 
purpose  he  does  an  injury  to  another,  his 
master  is  not  liable;  but  a  mere  deviation 
from  the  master's  directions  with  reference 
to  the  business  in  which  he  is  employed  i» 
not  an  abandonment  of  his  employment,  and 
so  long  as  he  is  doing  some  act  in  further- 
ance thereof  he  will  be  regarded  as  acting 
within  its  scope,  and  the  master  will  not  be 
excused  on  the  ground  that  he  did  not 
authorize  the  particular  act,  or  that  he  had 
no  knowledge  of  it,  or  that  in  doing  it  the 
servant  exceeded  his  authority,  or,  again, 
that  he  did  it  at  a  place  to  which  his  duty 
did  not  call  him.  Barmore  v.  Vicksburg,  S. 
£  P.  R.  Co.  85  Miss.  426,  70  L.R.A.  627, 
38  So.  210,  3  Ann.  Cas.  594;  Geraty  ▼. 
National  Ice  Co.  16  App.  Div.  174,  44  N.  Y. 
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Supp.  659,  2  Am.  Neg.  Rep.  624;  Higgias  ▼. 
Watervliet  Tump.  &  R.  Co.,  46  N.  Y.  23, 
7  Am.  Rep.  293;  Rounds  t.  Delaware,  L.  ft 
W.  R.  Co.  64  N.  Y.  129,  21  Am.  Rep.  597,  8 
Am.  Neg.  Caa.  536;  Evansville  &  T.  H.  R. 
Co.  V.  McKee,  99  Ind.  619,  60  Am.  Rep. 
102. 

"The  rationale  of  the  master's  liability 
for  tortious  acts  which  'come  within  the 
scope  of  the  servant's  general  duty,  although 
in  doing  the  particular  act  complained  of  he 
may  have  exceeded  his  authority,'  is  that, 
in  most  cases  where  a  duty  is  to  be  per- 
formed  or  an  act  done  by  a  servant,  some 
discretion  must  be  vested  in  him  to  whom 
the  doing  of  it  is  committed;  and,  where 
this  is  so,  the  master  cannot  enjoy  the  bene- 
fit of  his  servant's  acts  which  involve  this 
discretion  without  being  responsible  fox 
their  result.  The  rule  is  held  especially 
applicable  'where  the  master  is  absent,  and 
the  duty  to  be  performed  vioarioiuly  is  gen- 
eral in  character,  as  in  the  case  of  con- 
ductors of  public  vehicles,  railway  servants, 
and  the  like.'"  6  Labatt,  Mast,  ft  S.  p. 
6868. 

Iiouk  was  in  charge  of  the  ranch.  He  had 
let  the  contract  for  the  work,  and  it  seems 
clear  that  it  was  his  duty  to  see  that  it  was 
properly  done  without  loss  of  time. 

As  the  solution  of  the  question  turns  in 
each  case  upon  the  proper  inference  to  be 


I  drawn  from  the  facts,  if  they  present  no 
conflict  and  furnish  the  basis   for  but   a 

i  single  inference,  and  that  favorable  to  the 

.  master,  his  freedom  from  liability  is  to  be 
determined  l^  the  court  as  a  question  of 
law.     If  there  is  a  conflict  in  the  evidence, 

,  or  more  than  one  inference  may  be  drawn 
from  it,  the  liability  of  the  master  is  an 

I  issue  to  be  determined  by  the  jury.  6  La- 
batt, Mast,  ft  S.  §  2276. 

We  are  of  the  opinion  that  the  evidence 
here  justifies  a  prima  facie  conclusion  that 
Louk  and  his  subordinates  were  within  the 
line  of  their  employment  as  servants  of  de- 
fendant, and  thus  a  ease  was  made  for  the 
jury. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  trial  on  the  merits. 

SAimer,  J.,  concurs. 

HoIIo-way,  J.:  I  concur  in  the  result 
reached  above.  As  I  understand  the  general 
rule  announced  in  Moss  v.  Goodhart  and 
Lackman  v.  Simpson,  to  which  reference  is 
made,  it  is  that,  when  a  cause  has  been 
tried,  and  evidence  has  been  admitted  withi 
ont  objection  which  tends  to  prove  a  ma- 
terial fact  which  should  have  been  pleaded, 
but  was  not,  the  deficient  pleading  will  be 
deemed  to  have  been  amended  to  conform  to 
suoh  proof. 


Aanotatkm— Ainaidment  of  pleadinga  in  appellate  court  to  conform  to 

proof. 


/.  Introdvction,    S4S, 
II.  Cleneral  rulea  and  their  titnitatlona: 
a.  Power  of  appellate  court  as  to 

atnendtnentn,  S49. 
i.  Bnle     alloicing     amendments, 

S43. 
o.  Litnitations  of  rule,  in  general, 
S*9. 

d.  Objections    erroneously    over' 

ruled  in  loioer  court: 
1.  In  general,  Sa4. 
8,  Sot  affecting  merits,  8S8. 

e.  Amendments  to  reverse  fudg- 

ment,  861, 
ttt.  Applications: 

a.  In  general,   802. 

h.  Recoverit     exceeding     amount 

claimed,  877, 

I.  Introduction. 

Questions   as   to   amendments   of  tbe 
pleadings  in  particular  proceedings,^  the 

1  Generally,  as  to  amendment  of   plead- 
ings, see  Index  to  L.R.A.  Notes,  and  Sup- 
plemental Index,  Pleadings,  g§  10,  11. 
LJI.A.1916D. 


relation  of  new  pleadings  to  statutes  of 
limitations,'  and  the  right  to  amend  the 
pleadings  after  final  decision  on  appeal,* 
have  been  considered  in  other  notes. 

The  present  note  includes,  in  general, 
only  cases  heard  on  the  record,  and  not 
those  tried  de  novo  in  the  appellate 
court.  It  is  confined  to  such  cases  as 
treat  the  matter  from  the  standpoint  of 
amendment  of  the  pleadings,  and  does 
not  include  generally  that  large  class  of 
cases  which  apparently  reach  a  substan- 
tially similar  result  on  other  g^unds,  as 
that  of  waiver,  curing  of  defects  by  ver- 
dict and  judgment,  or  immateriality  of 
the  variance.  The  question  of  presump- 
tion that  an  amendment  has  been  in  fact 
made  below  is  beyond  the  scope  of  the 
note.    The  note  also  does  not  cover  the 

•  As  to  relation  of  new  pleadings  to 
statutes  of  limitation,  see  Index  to  L.R.A. 
Notes,  and  Supplemental  Index,  Limita- 
tion of  actions,  §  64. 

S  See  note  to  Todd  v.  Bettingen,  18  LJtJ^. 
{N.S.)  263. 
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question  of  amendment  of  the  pleadings 
as  to  jurisdiction ;  *  and  does  not  treat 
exhaustively  the  question  of  amendment 
on  appeal  as  to  parties,  this  being  a  dis- 
tinct class  in  which  the  requested  amend' 
ments  frequently  cannot  be  regarded  as 
merely  for  the  purpose  of  conforming 
the  pleadings  to  the  proof.  Some  cases 
of  this  kind  are,  however,  included  fox 
purposes  of  illustration. 

The  note  does  not  include  the  question 
of  review  by  the  appellate  court  of  the 
granting  or  refusing  of  amendments  by 
the  trial  court,  and  it  does  not  include 
generally  cases  in  which  the  appellate 
court  directed  or  authorized  the  allow- 
ance of  an  amendment  by  the  lower 
court  on  proper  terms,  and  remanded  the 
case  for  further  proceedings. 

The  term  "proof"  as  used  in  the  title 
of  the  note  has  been  liberally  construed, 
so  that  the  note  has  a  broader  scope  than 
the  mere  question  of  amendments  of  the 
pleadings  to  conform  to  evidence,  strictly 
speaking,  which  is  introduced  on  the 
trial,  and  includes  cases  generally  which 
deal  with  the  question  of  amendments  of 
the  pleadings  on  appeal  to  conform  to 
the  facts,  whether  they  appear  in  the  evi- 
dence, the  pleadings  of  the  adverse 
party,  or  are  admitted  by  the  parties. 

In  most  of  the  cases  cited  in  the  note 
the  appellate  court  has  deemed  the 
amendment  made,  and  has  not  appar- 
ently required  an  actual  amendment  of 
the  pleadings.  It  has  been  said*  that 
the  general  rule  in  respect  to  statutes 
of  amendment  and  jeofails  is  that  the 
amendment  need  not  in  point  of  fact  be 


made,  but  that  the  benefit  of  the  statute 
is  obtained  by  the  court's  overlooking 
the  exception  or  considering  the  amend- 
ment as  made.  Whether  the  amendment 
is  actually  made  seems  to  depend  largely 
on  the  local  practice,  an  actoal  amend- 
ment being  apparently  made  in  some  jur- 
isdictions. But  generally  the  appellate 
court  has  apparently  considered  it  as  im- 
material whether  the  amendment  was  ac- 
tually made  or  was  merely  regarded  as 
made,  frequently  stating  the  matter  in 
the  alternative  that  it  would  permit  sl 
amendment  or  regard  it  as  made.  In  a 
New  York  case,*  however,  it  was  consid- 
ered'that,  although  the  variance  between 
the  pleadings  and  the  proof  might  be 
immaterial,  an  amendment  of  the  plead- 
ings was  proper  for  the  purpose  of  secur- 
ing certainty  and  harmony  in  the  record. 

II,  eteneral  rules  and  their  Umitctionit. 

a.  Power  of  appellate  court  as  to 
amendments. 

"The  power  of  amendment  is  incidental 
to  the  exercise  of  all  judicial  power. 
...  So  far  as  the  mere  power  to  amend 
is  concerned,  the  statutes  of  amendment 
are  only  declaratory  of  the  common 
law."  '  The  Federal.  Supreme  CJonrt  •  has 
observed  that  there  is  nothing  in  the  na- 
ture of  an  appellate  jurisdiction  pro- 
ceeding, according  to  the  common  law, 
which  forbids  the  g^nting  of  amend- 
ments. The  subject  of  amendments  of 
pleadings  is  controlled  largely  by  stat- 
utes, •*  it  being  provided  in  most  jurisdic- 
tions having  the  Code  procedure  that  the 


•  As  to  amendment  of  complaint  in  suit 
for  divorce  or  separation,  so  as  to  show 
residence  or  domicil,  see  note  to  Holton  v. 
Holton,  48  L.R.A.(N.S.)  779.  '  See  also  note 
51,  infra. 

»  Eakin  v.  Burger  (1853)  1  Sneed  (Tenn.) 
417.  The  rule  laid  down  in  this  ease,  that 
amendments  which  the  court  is  authoriied 
to  make  need  not  in  fact  be  made,  but  will 
be  considered  as  made,  was  approved  in 
McBee  v.  Petty  (1866)  3  Coldw.  (Xenn,) 
178,  this  being,  however,  a  case  involving 
amendments  of  the  summons.  The  rule 
was  also  approved  in  Heeler  v.  Huddleston 
(1866)  3  Coldw.  (Tenn.)  201,  involving  an 
amendment  of  a  writ  of  attachment. 

In  Canavan  v.  Canavan  (1913)  17  N.  HL 
603,  131  Pac.  493,  Ann.  Gas.  1915B,  1064, 
the  court,  in  holding  that  a  complaint  in 
an  action  for  divorce  which  failed  to  allege 
the  residence  of  the  plaintiff  necessary  to 
confer  jurisdiction  would  be  considered 
amended  on  appeal  to  conform  to  proof 
received  without  objection  showing  this 
fact,  stated  that  it  asswned  the  actual 
amendment  need  not  be  made,  but  the  com- 
plaint would  be  treated  as  amended. 
L.R.A.1916n. 


•  aark  V.  Dales  (1865)  20  Barb.  (H.  Y.) 
42.  The  court  said  that  "whether  the 
amendment  should  be  ordered  at  general 
term  and  without  formal  notice  of  motion 
for  that  purpose,  or  on  notice  as  a  special 
motion,  is  a  question  of  practice,  not  en- 
tirely settled.  ...  In  a  case  like  the 
present,  where  the  amendment  is  only  to 
conform  the  pleading  to  the  facts  specifi- 
cally found  by  the  court,  and  where  tno 
record  furnishes  the  only  grounds  for  and 
against  the  amendment,  a  motion  is  quite 
unnecessary. 

tl  Enc.  PI.  &  Pr.  pp.  508,  509. 

•  Kennedy  v.  Bank  of  Georgia  (1850)  8 
How.  (U.  S.)  586,  12  L.  ed.  1209.  To  a 
similar  effect,  see  Anonymous  (1812)  1  (SalL 
22,  Fed.  Cas.  No.  444.  It  was  said  also  in 
the  former  case  that  the  section  of  the 
judiciary  act  of  1789  allowing  amendments 
was  sufficiently  comprehensive  to  embrace 
cases  of  appellate  as  well  as  original  juris- 
diction. 

««  31  Cyc.  360. 
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court  may,  either  before  or  after  judg- 
ment, on  such  terms  as  may  seem  proper, 
permit  the  amendment  of  any  pleading 
by  adding  or  striking  out  the  name  of 
any  party,  by  correcting  a  mistake  in  the 
name  of  any  party,  or  a  mistake  in  any 
other  respect,  or,  when  the  amendment 
does  not  change  substantially  the  claim 
or  defense,  by  conforming  the  pleadings 
to  the  facts  proved ;  also  that  the  courts 
may,  in  every  stage  of  the  action,  disre- 
gard any  error  or  defect  in  the  pleadings 
which  does  not  affect  the  substantial 
rights  of  the  parties;  that  no  variance 
between  the  all^:ations  in  a  pleading 
and  the  proof  shall  be  deemed  material 
unless  it  has  actually  misled  the  adverse 
party  to  his  prejudice,  and  that  when- 
ever it  shall  appear  that  a  party  has 
been  misled  the  court  may  order  the 
pleading  to  be  amended  on  such  terms 
as  may  be  just.  These  statutory  provi- 
sions have  been  regarded  as  applying  to 
amendments  in  the  appellate  conrt  as 
well  as  in  the  trial  court,  no  question 
generally  being  raised  in  this  regard.  It 
has  been  intimated,  however,  that  while 
the  statutes  of  amendments  are  liberally 
construed  when  relief  under  them  is 
sought  in  the  trial  courts,  they  will  be 
more  strictly  construed  when  their  aid 
is  sought  in  the  appellate  courts.' 

As  to  the  English  practice,  it  is  stated 
in  Laws  of  England  (Halsbury)"  regard- 


ing amendments  of  the  pleadings  and 
other  matters  in  the  record,  that  an 
amendment  may  be  allowed  at  any  stage 
of  the  proceedings,  not  only  before,  but 
at  and  even  after,  trial,  and  after  judg- 
ment, and  on  or  after  appeal.^' 

b.  Rule  allowing  amettdments. 

The  appellate  courts  have  been  lib- 
eral in  allowing  an  amendment  of  the 
pleadings  or  in  regarding  the  amendment 
as  made,  to  support  the  judgment,  where 
the  amendment  is  of  such  a  nature  that 
it  should  have  been  allowed  by  the  lower 
conrt  upon  request,  and  substantial  jus- 
tice would  be  promoted  by  such  proce- 
dure. Under  these  circnmstanees,  it  is 
held  generally  that  the  judgment  will 
not  be  reversed  because  of  defects  or 
omissions  in  the  pleadings  which  are 
supplied  by  the  proof  or  the  pleadings 
of  the  adverse  party,  or  because  of  a 
variance  between  the  pleadings  and  the 
proof,  if  the  sufficiency  of  the  pleadings 
was  not  properly  challenged  in  the  lower 
court,  or  the  evidence  was  introduced 
without  objection,  or  the  defect  or  vari- 
ance appears  clearly  not  to  have  affected 
the  substantial  rights  of  the  parties;  but 
the  pleadings  may  be  amended  in  the 
appellate  court  to  support  the  judgment, 
if  necessary,  or  the  amendment  will  be 
deemed  made."      The  rule  has  become 


•  PeteTSon  v.  Lincoln  County  (1912)  92 
Neb.  167,  138  N.  W.  122,  Ann.  Cas.  1913B, 
1309. 

Attention  is  called  in  this  connection  to 
the  rule  laid  down  in  Todd  v.  Bettingen 
(1907)  102  Minn.  260,  18  L.ItA.(N.8.)  263, 
113  N.  W.  906,  on  facts,  however,  not 
within  the  scope  of  the  note,  that  "liber- 
ality in  allowing  amendments  to  pleadings 
is  greatest  in  the  early  stages  of  a  lawsuit, 
decreases  as  it  progresses,  and  changes  to 
a  strictness  ordinarily  amounting  to  a  pro- 
hibition after  the  matters  litigated  have 
received  the  normally  ilnal  sanction  of  an 
adjudication  by  the  trial  court,  affirmed  on 
appeal  by  the  court  of  last  resort." 

10  Vol.  23,  p.  140. 

n  In  Montreal  v.  Hogan  (1900)  31  Can. 
S.  C.  1,  the  court  said:  "The  allegations 
and  conclusions  of  the  declaration,  as  it 
reads  now,  are  undoubtedly  deficient,  but 
we  order  such  amendments  to  be  made 
thereto  'as  are  necessary'  (to  use  the  ex- 
press words  of  §  63  of  the  supreme  court 
act)  'for  the  purpose  of  determining  the 
real  controversy  between  the  parties  as  dis- 
closed by  the   pleadings  and  evidence.'" 

The  English  and  Canadian  cases,  so  far 
as  they  clearly  appear  in  point,  will  be 
found  in  the  appropriate  subdivisions  of 
the  note. 

uSee  also  cases  cited  elsewhere  in  the 
L.B.A.1916D. 


annotation  under  more  specific  rules  and 
applications  thereof. 

Ala.— Boddie  v.  Ely  <1830)  3  Stew.  182; 
Thompson  v.  Pierce  (1831)  3  Stew.  427. 

Ark.—Dorris  v.  Grace  (1866)  24  Ark. 
326;  Hanks  v.  Harris  (1874)  29  Ark.  323; 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Harper  (1884) 
44  Ark.  524;  Healy  v.  Conner  (1883)  40 
Ark.  352;  Sorrels  v.  Self  (1884)  43  Ark. 
461;  Caldwell  v.  Meshew  (1890)  53  Ark. 
263,  13  S.  W.  761;  St.  Louis,  A.  A  T.  K, 
Co.  V.  Triplett  (1891)  64  Ark.  289,  11 
L.R.A.  773,  15  S.  W.  831,  16  S.  W.  266; 
Texarkana  Gas  &  E.  L.  Co.  v.  Orr  (1894) 
59  Ark.  215,  43  Am.  St.  Rep.  30,  27  S.  W 
66;  Davis  v.  Goodman  (1896)  62  Ark.  262, 
35  S.  W.  231;  Shattuck  v.  Byford  (1896) 
62  Ark.  431,  35  8.  W.  1107;  Young  v.  Ste- 
venson (1905)  76  Ark.  181,  86  S.  W.  1000; 
Waterman  v.  Irby  (1906)  76  Ark.  561,  89 
S.  W.  844;  Bynura  v.  Brady  (1007)  82  Ark. 
603,  100  S.  W.  66;  Roach  v.  Richardson 
(1907)  84  Ark.  37,  104  S.  W.  538;  Kahn  v. 
Metz  (1908)  88  Ark.  363,  114  S.  W.  911; 
Griffin  v.  Anderson  Tully  Co.  (1909)  91  Ark. 
292,  134  Am.  St.  Rep.  73,  121  S.  W.  297; 
Rucker  v.  Martin  (1910)  94  Ark.  365,  126 
S.  W.  1062;  Pulaski  Gaslight  C3o.  v.  McClin- 
tock  (1911)  97  Ark.  576,  32  L.RA.(N.S.) 
826,  134  S.  W.  1189,  1199;  atiaens'  F.  Ins. 
Co.  V.  Lord  (1911)  100  Ark.  212,  139  S.  W. 
1114;  Chicago,  R.  I.  A  P,  R.  (3o.  v.  King 
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(1912)  104  Ark.  215,  148  S.  W.  1035;  St. 
Louig,  I.  M.  &.  S.  R.  Co.  V.  Bird  (1913)  106 
Ark.  177,  153  S.  W.  104;  Southern  Cotton 
Oil  Co.  V.  Campbell  (1913)  106  Ark.  379, 
153  S.  W.  256;   Simpson  v.  Blewitt   (1913) 

110  Ark.  87,  160  S.  W.  1087;  St.  Louis  ft 
S.  F.  R.  Co.  V.  Coy  (1914)  113  Ark.  265, 
168  S.  W.  1106.  See  also  Hurley  v.  Oliver 
(1909)  91  Ark.  427,  121  S.  W.  920,  approv- 
ing rule. 

Fla.— McKay  v.  Friebele  (1858)  8  FU. 
21.  See  also  Campbell  v.  CbalTee  (1856)  6 
Fla.  724,  where  an  omission  in  the  sum- 
mons in  an  action  of  assumpsit,  to  state 
the  damages,  was  regarded  as  cured  by 
amendment,  on  appeal. 

HL— Law  v.  Fletcher  (1876)  84  111. 
45;   American  Ins.  (3o.  v.  Walston    (1903) 

111  111.  App.  133. 

Ind.— Saxton  v.  State  (1846)  8  Bhickf. 
200;  Alden  v.  Barbour  (1852)  3  Ind.  414; 
Lawrenceburgh  Ferry  Boat  Co.  v.  Smith 
(1856)  7  Ind.  520;  Langdon  v.  Bullock 
(1856)  8  Ind.  341;  Warbritton  v.  Came- 
ron (1858)  10  Ind.  302;  Alvord  v.  Moffatt 
(1868)    10   Ind.    366;    Harris    v.   Osenback 

(1859)  13  Ind.  445;   Cleveland  v.  Roberts 

(1860)  14  Ind.  511;  Case  v.  Wandel  (1861) 
16  Ind.  469;  Fankboner  v.  Fankboner 
(1863)  20  Ind.  62;  Torr  v.  Torr  (1863)  20 
Ind.  118;  Hobbs  v.  (>)wden  (1863)  20  Ind. 
310;  McKinlay  v.  Shank  (1865)  24  Ind. 
258;  Hull  v.  Green  (1866)  26  Ind.  388; 
Lowry  v.  Dutton  (1867)  28  Ind.  473; 
Barnes  v.  Bell  (1872)  39  Ind.  328;  Lucas 
V.  Smith  (1873)  42  Ind.  103;  HamUton  v. 
Winterrowd  (1873)  43  Ind.  393;  Kiewson 
V.  Cloud  (1873)  46  Ind.  278;  Voris  v.  State 
(1874)  47  Ind.  345;  Gimbel  v.  Stolte  (1877) 
59  Ind.  446;  Randies  v.  Randies  (1878)  63 
Ind.  03;  Fisher  v.  State  (1878)  65  Ind.  51; 
Scheible  v.  Law  (1878)  65  Ind.  332;  Bristol 
Hydraulic  Co.  v.  Boyer  (1879)  67  Ind.  236; 
Davis  V.  Doherty  (1879)  69  Ind.  11;  Krutz 
v.  Howard  (1880)  70  Ind.  174;  Phoenix 
Mut.  L.  Ins.  Co.  V.  Hinesley  (1881)  75  Ind. 
1;  Shryer  v.  Morgan  (1881)  77  Ind.  479; 
Breedlove  t.  Bundy  (1884)  96  Ind.  319; 
Hedrick  v.  D.  M.  Osborne  &.  Co.  (1884)  99 
Ind.  143;  Buchanan  v.  State  (1886)  106 
Ind.  251,  6  N.  E.  614;  Chaney  v.  State 
(1889)  118  Ind.  494,  21  N.  E.  45;  Watt  v. 
Pittman  (1890)  125  Ind.  168,  25  N.  E. 
191;    Evansville   &   R.   R.   Co.    v.   Maddux 

(1893)  134  Ind.  571,  33  N.  E.  346,  34  N.  E. 
611;  Ades  v.  Levi  (1894)  137  Ind.  .-iOe,  37 
N.  E.  388;  Taylor  v.  Calvert  (1894)  138 
Ind.  67,  37  N.  E.  531;  Browning  v.  Smith 

(1894)  139  Ind.  280,  37  N.  E.  540  (obiter); 
Kohli  V.  Hall  (1895)  141  Ind.  411,  40  N.  E. 
1060;  Praigg  v.  Western  Paving  &  Supply 
Co.  (1895)  143  Ind.  358,  42  X.  E.  750.  See 
also  South  Bend  v.  Turner  (1901)  156  Ind. 
418,  .54  L.R.A.  396,  83  Am.  St.  Rep.  200,  60 
N.  E.  271,  where  uncertainty  or  inadequacy 
of  averment  in  complaint  was  deemed 
waived  on  appeal;  Consumers'  Paper  Co.  v. 
Eyer  (1903)  160  Ind.  424,  66  N.  E.  994; 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Slaughter 
(1906)  167  Ind.  330,  7  L.R.A.(N.S.)  697, 119 
Am.  St.  Rep.  503,  79  N.  E.  186;  Noble  v. 
Davison  (1911)  177  Ind.  19,  96  N.  E.  325; 
L.R.A.1916D. 


Crawfordsville  Trust  Co.  v.  Ramsey  (1012) 
178  Ind.  268,  98  N.  E.  177 ;  First  Nat.  Bank 
V.  Peck  (1913)  180  Ind.  649,  103  N.  E.  643; 
Shedd  V.  American  Maize  Products  Co. 
(1915)  —  Ind.  App.  — ,  108  N.  E.  610; 
Goodbub  V.  Sheller  (1891)  3  Ind.  App.  318, 
29  N.  E.  610;  Perry  County  v.  Loraax 
(1892)  6  Ind.  App.  567,  32  N.  E.  800; 
Steinke  v.  Bentley  (1892)  6  Ind.  App.  603, 
34  N.  E.  97;  Clark  v.  Trueblood  (1896)  18 
Ind.  App.  98,  44  N.  E.  679;  Robison  v. 
Wolf  (1901)  27  Ind.  App.  683,  62  N.  E.  74; 
Whittern  v.  Krick  (1903)  31  Ind.  App.  577, 
68  N.  E.  694;  Richardson  v.  Stephenson 
(1908)  38  Ind.  App.  339,  78  N.  E.  256; 
United  States  Fidelity  &  G.  Co.  v.  State 
(1907)  40  Ind.  App.  136,  81  N.  E.  228; 
Radebaugh  v.  Scanlan  (1907)  41  Ind.  App. 
109,  82  N.  E.  544;  Oil-WeU  Supply  Co.  v. 
Priddy  (1908)  41  Ind.  App.  200,  83  N.  E. 
623;  Pittsburgh,  C.  C.  A  St.  L.  R.  Co.  v. 
Warrum  (1907)  42  Ind.  App.  170,  82  N.  E. 
934,  petition  for  rehearing  denied  in  (1902) 
42  Ind.  App.  196,  84  N.  E.  356;  Indian- 
apolis V.  City  Bond  Co.  (1908)  42  Ind.  App. 
470,  84  N.  E.  20;  Axtell  v.  State  (1009)  43 
Ind.  App.  131,  86  N.  E.  999;  Rooker  v. 
Ludowici  Celadon  Co.  (1913)  53  Ind.  App. 
275,  100  N.  E.  469;  Jann  v.  Standard  Ce- 
ment  Co.  (1913)  54  Ind.  App.  221,  102  N.  E. 
872;  Louisville  &  S.  I.  Traction  Co.  v.  Lloyd 
(1914)  —  Ind.  App.  — ,  105  N.  E.  519;  Chi- 
cago, I.  &  L.  R.  Co.  V.  Gorman  (1014)  — 
Ind.  App.  — ,  106  N.  E.  807. 

Kan. — Missouri  Valley  R.  Co.  v.  Caldwell 
(1871)  8  Kan.  244;  Pape  v.  Capitol  Bank 
(1878)  20  Kan.  440,  27  Am.  Rep.  183; 
Grandstaff  v.  Brown  (1879)  23  Kan.  176; 
Sanford  v.  Wilietts  (1883)  29  Kan.  647; 
Wilcox  &  W.  Organ  Co.  v.  Lasley  (1888) 
40  Kan.  521,  20  Pac.  228;  Tipton  v.  War- 
ner (1892)  47  Kan.  606,  28  Pac.  712;  Cap- 
itol Ins.  Co.  V.  Bank  of  Pleasonton  (1892) 
48  Kan.  397,  29  Pac.  578;  Camahan  r. 
Lloyd  (1896)  4  Kan.  App.  606,  46  Pac.  323. 
See  also  Smith  v.  Burnes  (1871)  8  Kan. 
197;  Mitchell  v.  Mllhoan  (1873)  11  Kan. 
617;  and  Hummer  v.  Lamphear  (1884)  32 
Kan.  439,  49  Am.  Rep.  491,  4  Pac.  865, 
which  reach  a  similar  result,  but  do  not 
treat  the  question  particularly  from  the 
view  point  of  amendments. 

Ky.— Bolinger  v.  Hanson  (1883)  5  Ky.  I* 
Rep.  186;  Louisville  Trust  (jo.  v.  Louisville 
Fire  Proof  Constr.  Co.  (1900)  22  Ky.  L 
Rep.  433,  57  S.  W.  506;  Ruffner  v.  Ridley 
(1883)   81  Ky.  165. 

Me.— Conway  F.  Ins.  Co.  v.  Sewall  (1867) 
54  Me.  352;  Cowan  v.  Bucksport  (1903)  98 
Me.  305,  56  Atl.  901;  Wyman  v.  American 
Shoe  Finding  Co.  (1909)  106  Me.  263,  76 
Atl.  483;  Cyr  v.  Landry  (1915)  —  Me.  — , 
95  Atl.  883. 

Mass.— Cleaves  v.  Lord  (1854)  3  Grav, 
66;  Stone  v.  White  (1857)  8  Gray,  589; 
Nichols  v.  Prince  (1864)  8  Allen,  404;  Peck 
V.  Waters  (1870)  104  Mass.  345:  WTiitncv 
V.  Houghton  (1879)  127  Mass.  527;  Arling- 
ton V.  Lyons  (1881)  131  Mass.  328;  Batch- 
elder  V.  Hutchinson  (1894)  161  Mass.  462, 
37  N.  E.  452;  Beers  v.  McGiunis  (1906)  191 
Mass.  279,  77  N.  E.  768. 
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Vieh.— Johnson  v.  Spear  (1890)  82  Mich. 
453,  46  N.  W.  733;  Wright  v.  Treat  (1890) 
83  Mich.  110,  47  N.  W.  243;  Warder,  B.  & 
G.  Co.  V.  Gibbs  (1892)  02  Mich.  29,  52  N. 
W.  73;  Robinson  v.  Lake  Shore  &.  M.  S.  R. 
Go.  (1895)  103  Mich.  607,  61  N.  W.  1014; 
Lockwood    V.    Michigan    Mut.    L.    Ins.    Co. 

(1896)  108  Mich.  334,  66  N.  W.  229; 
Thomas  v.  Ann.  Arbor  R.  Co.  (1897)  114 
Mich.  59,  72  N.  W.  40;  Smith  v.  Cowleb 
(1900)  123  Mich.  4,  81  N.  W.  916;  Bean  v. 
Bean  (1910)  163  Mich.  379,  128  N.  W.  413. 

Minn. — Almich  v.  Downey  (1891)  45 
Minn.  460,  48  N.  W.  197. 

Mc-^Sawyer  v.  Wabash  R.  Co.  (1900) 
156  Mo.  468,  57  S.  W.  108;  Weiasenfels  v. 
Cable  (1907)  208  Mo.  515,  106  S.  W.  1028 
(obiter);  Shantz  v.  Shriner  (1912)  167  Mo. 
App.  635,  150  S.  W.  727  (amendment  or- 
dered by  lower  court,  if  not  actually  made, 
will  be  regarded  as  made). 

Mont.— Ellinohouse  v.  Ajax  Live 
Stock  Co.,  ante,  836;  Nyiiart  v.  Pennington 

(1897)  20  Mont.  158,  50  Pac.  413;  O'Brien 
V.  Corra-Rock  Island  Min.  Co.  (1909)  40 
Mont.  212,  105  Pac.  724;  Post  v.  Liberty 
(1912)  46  Mont.  1,  121  Pac.  475;  Lackman 
T.  Simpson  (1012)  46  Mont.  618,  129  Pac. 
326;  Moss  v.  Goodhart  (1913)  47  Mont.  267, 
131  Pac.  1071.  See  also  other  Montana 
cases  cited  in  Elunghouse  v.  Ajax  Lite 
Stock  Co.,  which  treat  omissions  in  the 
complaint  as  supplied  by  the  allegations  in 
the  answer. 

Neb.— Ure  v.  Bunn  (1902)  3  Neb.  (Unof.) 
61,  90  N.  W.  904;  Homan  v.  Steele  (1886) 
18  Neb.  652,  26  N.  W.  472;  Scott  v.  Spen- 
cer (1895)  44  Neb.  93,  62  N.  W.  312. 

N.  J. — Price  V.  New  Jersey  R.  &.  Transp. 
Co.  (1865)  31  N.  J.  L.  229;  Lomerson  v. 
Hoffman  (1856)  24  N.  J.  L.  674;  Willis  v. 
Femald  (1868)  33  N.  J.  L.  206;  American 
Popular  L.  Ins.  Go.  v.  Day  (1876)  39  N.  J. 
L.  89,  23  Am.  Rep.  198;  McAndrews  v.  Tip- 
pctt  (1876)  39  N.  J.  L.  105,  14  Mor.  Min. 
Rep.  616;  Blackford  v.  Plainaeld  Gaslight 
Co.  (1881)  43  N.  J.  L.  438;  Redatrake  v. 
Cumberland  Mut.  F.  Ins.  Cb.  (1882)  44  N. 
J.  L.  204;  Ware  v.  Millville  Mut.  M.  &  F. 
Ins.  Co.  (1883)  45  N.  J.  L.  177;  Finegan  v. 
Moore  (1884)  46  N.  J.  L.  602;  Hasbrouck 
V.  Winkler  (1886)  48  N.  J.  L.  431,  6  Atl. 
22;  Monmouth  Park  Asso.  v.  Warren 
(1893)  55  N.  J.  L.  598,  27  Atl.  932;  Ex- 
celsior Electric  Co.  v.  Sweet  (1894)  67  N.  J. 
L.  224,  30  Atl.  653;  United  States  Pipe 
Line  (>).  v.  Delaware,  L.  &  W.  R.  O.  (1898) 
62  N.  J.  L.  254,  42  L.RA.  572,  41  Atl.  759; 
O'Neill  V.  Leeds  (1899)  —  N.  J.  L.  — ,  43 
Atl.  650;  Hanrahan  v.  Metropolitan  L.  Ins. 
Co.  (1906)  72  N.  J.  L.  504,  63  Atl.  280;  Mil- 
ler V.  West  Jersey  &  S.  R.  (Jo.  (1908)  76 
N.  J.  L.  282,  70  Atl.  175  (obiter) ;  Holt  v. 
United  Security  L.  Ins.  &  T.  C!o.  (1909)  76 
N.  J.  L.  585,  21  L.R.A.(N.S.)  691,  72  Atl. 
301. 

N.  M.— Brown  &  M.  Co.  v.  Gise  (1907)  14 
N.  M.  282,  91  Pac.  716;  Canavan  v.  Can- 
avan  (1913)  17  N.  M.  503.  131  Pac.  493, 
Ann.  Cas.   1915B,   1064. 

K.  Y.— Bate  v.  Cmham  (18.54)  11  N.  Y. 
237;  Lounsbury  v.  Purdy  (18.'>9)  18  N.  Y. 
L.R.A.1916D. 


515;  Bennett  v.  Judson  (1860)  21  N.  Y. 
238;  Pratt  v.  Hudson  River  R.  Go.  (1860) 
21  N.  Y.  305;  Thompson  v.  Kessel  (1864) 
30  N.  y.  383;  Sherman  v.  Parish  (1873)  53 
N.  Y.  483;  Tyng  v.  Commercial  Warehouse 
Co.  (1874)  58  N.  Y.  308;  Haddow  v.  Lundy 
(1874)  59  N.  Y.  320;  Recder  v.  Sayre 
(1877)  70  N.  Y.  180,  26  Am.  Rep.  567;  Har- 
ris V.  Tumbridge  (1880)  83  N.  Y.  92,  38 
Am,  Rep.  398;  Fallon  v.  Lawler  (1886)  102 
N.  Y.  228,  6  N.  E.  392;  Frear  v.  Sweet 
(1890)  118  N.  Y.  454,  23  N.  E.  910;  Union 
India  Rubber  Co.  v.  Tomlinson  (1852)  1 
E.  D.  Smith,  364;  Parsons  v.  Suydam 
(1854)  3  E.  D.  Smith,  276;  Douai  v.  Lut- 
jens  (1897)  21  App.  Div.  264,  47  N.  Y. 
Supp.  659,  affirmed  without  opinion  in 
(1900)  165  N.  y.  622,  59  N.  E.  1121;  Rifen- 
burgh  V.  Ham  (1899)  44  App.  Div.  620,  60 
N.  Y.  Supp.  124;  Grifhahn  v.  Kreiger  (1901) 
62  App.  Div.  413,  70  N.  Y.,  Supp.  973, 
affirmed  without  opinion  in  (1902)  171  N. 
Y.  661,  64  N.  E.  1121;  Liekens  v.  Staten 
Island  Midland  R.  O).  (1901)  64  App.  Div. 
327,  72  N.  Y.  Supp.  162;  Leiser  v.  McDowell 

(1902)  69  App.  Div.  444,  74  N.  Y.  Supp. 
1021;  Nelson  v.  Hatch  (1902)  70  App.  Div. 
206,  75  N.  Y.  Supp.  389,  affirmed  without 
opinion  in  (1903)  174  N.  Y.  646,  67  N.  E. 
1086;  Harris  v.  Harris  (1903)  83  App.  Div, 
123,  82  N.  Y.  Supp.  568;  Johnson  v.  Albany 

(1903)  86  App.  Div.  567,  83  N.  Y.  Supp. 
1002;  Martin  v.  Fhihive  (1906)  112  App. 
Div.  347,  98  N.  Y.  Supp.  577  (obiter); 
Pabnieri  v.  S.  Pearson  &  Son  (1908)  128 
App.  Div.  231,  112  N.  Y.  Supp.  884;  Jacobs 
V.  Beyer  (1910)  141  App.  Div.  49,  125  N.  Y. 
Supp.  697 ;  Montague  v  Hotel  Gotham  Co. 
(1912)  149  App.  Div.  687,  133  N.  Y.  Supp, 
954;  Tripp  v.  Pulver  (1874)  2  Hun,  511; 
demons  v.  Davis  (1875)  4  Hun,  260;  Tis- 
dale  v.  Morgan  (1876)  7  Hun,  583;  Arger- 
singer  v.  Levor  (1889)  54  Hun,  613,  7  N  Y. 
Supp.  923;  Listman  v  Hickey  (1892)  65 
Hun,  8,  19  N.  Y.  Supp.  880;  Tannenbaum 
V.  Armeny  (1894)  81  Hun,  581,  31  N.  Y. 
Supp.  56;  Drexel  v.  St.  Amant  (1891)  37 
N.  Y.  S.  R.  166,  13  N.  Y,  Supp.  774;  Gom- 
bert  V.  Schane  (1916)  154  N.  Y.  Supp.  114 
(obiter);  Rowland  v.  Sprouls  (1893)  66 
Hun,  636,  50  N.  Y.  S.  R.  921,  21  N.  Y.  Supp. 
895;  Hooper  v.  Beecher  (1887)  7  X.  Y.  S. 
R.  405;  Davis  v.  Grand  Rapids  F.  Ins.  Co. 
(1895)  15  Misc.  263,  36  N.  Y.  Supp.  791, 
affirmed  without  opinion  in  (1898)  167  N. 
Y.  685,  51  N.  E.  1090;  Van  Orden  v.  Mor- 
ris (1897)  19  Misc.  497,  43  N.  Y.  Supp. 
1108;  Rein  v.  Brooklyn  Heights  R.  Co. 
(1905)  47  Misc.  675,  94  N.  Y.  Supp.  636; 
Alexander  v.  Harkin  (1907)  53  Misc.  317, 
103  N.  Y.  Supp.  56;  Foote  v.  Roberts  (1867) 
7  Robt.  17;  Hoffman  v.  New  York,  L.  E.  St, 
W.  R.  Co.  (1884)  18  Jones  &  S.  403;  White 
V.  Reed  (1890)  26  Jones  &  S.  333,  11  N.  Y- 
Supp.  575;  narrower  v.  Heath  (1865)  19 
Barb.  331;  (^ark  v.  Dales  (1856)  20  Barb. 
42;  Hunter  v.  Hudson  River  Iron  &  Mach. 
Co.  (1855)  20  Barb.  493;  Cady  v.  Allen 
(1856)  22  Barb.  388;  Coleman  v.  Palyeted 
(1861)  36  Barb.  26,  appeal  dism'isHed 
in  (1869)  40  N.  Y.  341;  Wright  v.  Whiting 
(1863)   40  Barb.  236;  Hamilton  v.  Gridley 
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(1868)  54  Barb.  542;  Smith  v.  Holland 
(1872)  61  Barb.  333,  affirmed  in  (1874)  61 
N.  Y.  635;  Bartholomew  v.  Lyon  (1874)  67 
Barb.  86;  Borst  v.  Griffin  (1832)  9  Wend. 
307;  Hinman  v.  Booth  (1839)  21  Wend. 
267;  Schmidt  v.  Gunther  (1874)  5  Daly, 
452  (holding,  however,  amendment  will  not 
be  allowed  where  attention  is  called  to  de- 
fects by  objections  below  and  party  neg- 
lects   to    amend) ;    Flaherty    v.    Greenman 

(1878)  7  Daly,  481;  Snyder  v.  Snyder 
(1825)  4  Cow.  394;  Bowdoin  v.  (Jole- 
man  (1856)  3  Abb.  Pr.  431;  Manice  v.  Brady 
(1860)    15  Abb.  Pr.  173;  Hudson  v.  Swan 

(1879)  7  Abb.  N.  C.  324,  reversed  on  other 
grounds  in  (1881)  83  N.  Y.  552,  as  indicated 
in  note  49,  infra;  Kennedy  v.  Crandell 
(1870)  3  Lans.  1. 

N.  C— Weed  v.  Kichardson  (1837)  19 
N.  C.  (2  Dev.  &  B.  L.)  535;  Baxter  v.  Bax- 
ter (1856)  48  N.  C.  (3  Jones,  L.)  303;  Bibbs 
V.  Fuller  (1872)  66  N.  C.  116;  Allen  v.  Sal- 
linger  (1891)  108  N.  C.  169,  12  S.  E.  898; 
Franks  v.  Nolop  (1913)   164  N.  C.  390,  80 

5.  E.  383;  Kenney  v.  Seaboard  Air  Line  R. 
Co.  (1914)  165  N.  C.  99,  80  S.  E.  1078; 
Deligny  v.  Tate  Furniture  Co.  (1915)  — 
N.  C.  — ,  86  S.  E.  980. 

Ohio.— Benninger  v.  Hess  (1884)  41  Ohio 
St.  64.  But  see  the  earlier  case  of  Hos- 
mer  v.  WiUiams  (1833)  Wright,  355  (the 
court  stating  that  the  statute  of  amend- 
ments in  that  state  "limits  the  right  to 
amend  to  some  time  before  writ  of  error 
brought,  and  does  not  extend  beyond. 
.  .  .  We  have  no  power  to  amend,  or  to 
disregard  even  matters  of  form,  after  writ 
of  error"). 

Okla.— Mulhall  y.  Mulhall  (1895)  3  Okla. 
252,  41  Pac.  577;  Mulhall  v.  Mulhall  (1895) 
3  Okla.  304,  41  Pac.   109;   Carson   v.   Butt 

(1896)  4  Okla.  133,  46  Pac.  596;  El  Reno 
Electric   Light   &   Teleph.   Co.   v.   Jennison 

(1897)  6  Okla.  759,  50  Pac.  144;  Ryndak 
V.  Sea  well  (1904)  13  Okla.  737,  76  Pac. 
170;  St.  Paul  F.  &  M.  Ins.  Co.  v.  Mitten- 
dorf  (1909)  24  Okla.  651,  28  L.R.A.(N.S.) 
651,  104  Pac.  354;  Kaufman  v.  Boismier 
(1909)  25  Okla.  252,  105  Pac.  326;  First 
Nat.  Bank  v.  Langston  (1912)  32  Okla.  795, 
124  Pac.  308;  St.  Paul  P.  &  M.  Ins.  Co.  v. 
Griffin  (1912)  33  Okla.  178,  124  Pac.  300; 
Carson  v.  Vance  (1913)  35  Okla.  584,  130 
Pac.  946;  Midland  Valley  R.  Co.  v.  Georgv 
(1912)  36  Okla.  12,  127  Pac.  871;  Love  v. 
Kirkbride  Drilling  ft  Oil  Co.  (1913)  37  Okla 
804,  129  Pac.  858;  Homeland  Realty  Co.  v. 
Robison  (1913)  39  Okla.  591,  136  Pac.  585; 
Carson  v.  Butt  (1896)  4  Okla.  133,  46  Pac. 
596. 

Pa.— Downing  v.  Lindsay  (1845)  2  Pa. 
St.  382;  Morris  v.  McNaniee  (1851)  17  Pa. 
173;  Robertson  v.  Reed  (1864)  47  Pa.  115; 
Uew  V.  Stocker  (1869)  61  Pa.  347;  Waite 
V.  Palmer  (1875)  78  Pa.  192;  Shryock  v. 
Basehore  (1876)  82  Pa.  159,  followed  in 
Shrj-ock  v.  McClure  (1876)  82  Pa.  165; 
Passenger  Conductors'  L.  Ins.  Co.  v.  Birn- 
baum  (1887)  116  Pa.  565,  11  Atl.  378;  Erie 
City  Iron  Works  v.  Barber  (1888)  118  Pa. 

6,  12  Atl.  411;  Harley  v.  T^banon  M.  Ins. 
Co.  (1888)  120  Pa.  182,  13  Atl.  833;  Trainor 
L.R.A.1916D. 


V.  Philadelphia  &  R.  R.  Co.  (1890)  137  Pa. 
148,  20  Atl.  632;  Chapin  v.  Cambria  Iron 
Co.  (1891)  145  Pa.  478,  22  Atl.  1041;  Kroe 
gher  V.  McConway  &  T.  Co.  (1892)  149  Pa. 
444,  23  Atl.  341;  Clifford  v.  Prudential  Ins. 
Co.  (1894)  161  Pa.  257,  28  Atl.  1086;  Tay- 
lor  V.  Sattler  (1897)  179  Pa.  451,  36  Atl. 
323;  C.  &  C.  Electric  (3o.  v.  St.  Clair  (1897) 
182  Pa.  274,  37  Atl.  814;  Fisher  v.  FideUty 
Mut.  Life  Asso.  (1898)  188  Pa.  1,  41  Atl. 
467;  Hurst  v.  Brennen  (1913)  239  Pa.  216, 
86  Atl.  778,  Ann.  Cas.  1914D,  428;  Stuart 
V.  Line  (1899)  11  Pa.  Super.  Ct.  345;  Com. 
v.  Patterson  (1900)  13  Pa.  Super.  Ct.  136; 
Braker  v.  Deuser  (1912)  49  Pa.  Super.  Ct. 
215;  Fonder  v.  Rosenstein  (1913)  63  Pa. 
Super.  Ct.  161;  Palmer  v.  Waite  (1875)  1 
W.  N.  C.  363;  Jones  v.  Freyer  (1877)  8  W. 
N.  C.  365;  Wampler  v.  Shissler  (1841)  I 
Watts  &  S.  365;  Cummings  v.  Lebo  (1829) 
2  Rawle,  23,  19  Am.  Dec.  615;  Prevost  t. 
XichoUs   (1808)  4  Yeates,  479. 

R.  I.— Cimini  v.  Zambarano  (1914)  - 
R.  L  — ,  89  Atl.  711. 

S.  D.— National  Bank  v.  Feenev  (1897)  9 
S.  D.  550,  46  L.R.A.  732,  70  N.'W.  874. 

Vt.— Chaffee  v.  Rutland  R.  Co.  (1899)  71 
Vt.  384,  45  Atl.  750. 

Wash.— Tolmie  v.  Dean  (1858)  1  Wash. 
Terr.  47;  Ward  v.  Moorey  (18C0)  1  Wash. 
Terr.  104;  Allend  v.  Spokane  Falls  4  X.  R. 
Co.  (1899)  21  Wash.  324,  58  Pac.  244: 
Richardson  v.  Moore  (1902)  30  Wash.  40t!, 
71  Pac.  18;  Gallamore  v.  Olympia  (1904)  34 
Wash.  379,  75  Pac.  978;   Jones  v.  Herrick 

(1904)  35  Wash.  434,  77  Pac  798;  Bonne 
V.  Security  Sav.  Soc.  (1904)  35  Wash.  60G, 
78  Pac.  38;  Iverson  v.  McDonnell  (1904) 
36  Wash.  73,  78  Pac.  202;  Weber  v.  Snoho- 
mish Shingle  Co.  (1905)  37  Wash.  576,  79 
Pac.  1126;  Hodges  v.  Price  (1905)  38  Wash. 
1,  80  Pac.  202;  .Stem  v.  Sill  (1905)  39 
Wash.  557,  81  Pac.  1007;  Irby  v.   Phillips 

(1905)  40  Wash.  618,  82  Pac.  931;  Collins 
V.  Denny  (Say  Co.  (1906)  41  Wash.  136,  82 
Pac.  1012;  Lang  v.  Crescent  Coal  Co.  (1906) 
44  Wash.  267,  87  Pac.  261;  Hester  v.  Stine 
(1907)  46  Wash.  469,  90  Pac.  694;  Brum- 
mett  V.  Gleason  (1907)  47  Wash.  439.  92 
Pac.  266;  Campbell  v.  Order  of  Washington 
(1909)  53  Wash.  398,  102  Pac.  410;  Kliiska 
v.  Yeomans  (1909)  64  Wash.  465,  132  Am. 
St.  Rep.  1121,  103  Pac.  810;  Staats  v.  Pio- 
neer Ins.  Asso.  (1009)  66  Wash.  61,  104 
Pac.  185;  Alkire  v.  Myers  Lumber  Oo. 
(1010)  67  Wash.  300,  106  Pac.  915;  Spo- 
kane Merchant's  Asso.  v.  Parry  (1910)  60 
Wash.  204,  110  Pac.  991;  Holden  v.  Rom- 
ano (1911)  61  Wash.  468,  112  Pac.  489; 
Carlisle  Packing  Co.  v.  Deming  (1911)  62 
Wash.  455,  114  Pac.  172:  Domke  v.  Gun- 
ning (1911)  62  Wash.  629,  114  Pac.  438: 
Potter  v.  Spokane  (1911)  63  Wash.  267, 
115  Pac.  176;  Overacker  v.  Northern  P.  R. 
Co.  (1911)  64  Wash.  491.  117  Pac.  403; 
Powell  V.  Powell  (1912)  66  Wash.  561,  119 
Pac.  1119;  Godfrey  v.  Olsoii  (1912)  68 
Wash.  59.  122  Pac.  1014;  Perkins  v.  Lvons 
(1912)  68  Wash.  498,  123  Pac.  793; '>le- 
Creery  v.  Carter  (1913)  73  Wash.  .104.  131 
Pac.  1125;  Lamoon  v.  Smith  Cement  Brick 
Co.    (1913)    74   Wash.   164,   132   Pac.   880; 
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elementary,  it  has  been  said,''  that  "if 
a  good  cause  of  action  is  established 
upon  a  trial  and  all  controversies  in  ref- 
erence to  the  matter  are  fully  tried 
without  objection,  and  such  cause  is 
"within  the  jurisdiction  of  the  court  and 
might  have  been,  but  was  not,  fully 
pleaded,  or  was  not  the  particular  cause 
of  action  the  pleader  had  in  mind  at  the 
outset,  though  the  facts  are  fairly  stated, 
the   complaint   may    ...    on   appeal 


be  deemed  amended  in  accordance  with 
the  judgment;"  and  that  almost  any  con- 
ceivable mistake  that  the  parties,  their 
attorneys,  or  the  officers  may  make  may 
be  corrected  by  amendment  under  the 
very  liberal  and  comprehensive  provi- 
sions of  the  statute  of  jeofails,  provided 
it  is  one  by  which  neither  party  was 
prejudiced."  "It  is  difficult  to  conceive 
of  a  case,"  said  the  New  York  court," 
"in  which,  after  a  trial  and  decision  of 


Kelly  v.  Lum  (1913)  75  Wash.  135,  49 
L.RA.(N.S.)  1151,  134  Pac.  819;  Klein  v. 
Phelps  Lumber  Co.  (1913)  75  Wash.  500, 
135  Pac.  226;  Sjong  v.  Occidental  Fish 
Co.  (1914)  78  Wash.  4,  138  Pac.  313;  Yeis- 
ley  V.  Smith  (1914)  82  Wash.  693,  144  Pac. 
918;  Mason  County  v.  McReavy  (1015)  84 
Wash.  9,  145  Pac.  993;  Cook  v.  Washing- 
ton-Oregon Corp.  (1916)  84  Wash.  68,  146 
Pac.  156,  149  Pac.  325;  Stewart  v.  Stewart 
(1915)  85  Wash.  202,  147  Pac.  1157.  See 
also  Brown  v.  Baldwin  (1907)  46  Wash. 
106,  89  Pac.  483. 

Wis.— Pauie  v.  Smith  (1873)  32  Wis. 
335;  Flanders  t.  Cottrell  (1876)  36  Wis. 
564;  Giffert  v.  West  (1875)  37  Wis.  116; 
Miller  v.  Spaulding  (1876)  41  Wis.  221; 
Weston  T.  McMillan  (1877)'  42  Wis.  567; 
Aschermann    v.    Philip    Best    Brewing    Co. 

(1878)  45  Wis.  2G2;   Vassau  v.  Thompson 

(1879)  46  Wis.  345,  1  N.  W.  4;  Forcy  v. 
Leonard  (1885)  63  Wis.  353,  24  N.  W.  78; 
Murray  v.  Scribner  (1889)  74  Wis.  602,  43 
N.  W.  549;  Deueter  v.  Mittag  (1900)  105 
Wis.  459,  81  N.  W.  643;  Hocks  v.  Spran- 
gets  (1902)  113  Wis.  123,  87  N.  W.  1101, 
80  N.  W.  113;  Rule  v.  J.  L.  Gates  Land 
Co.  (1004)  121  Wis.  644,  99  N.  W.  333; 
Sherry  v.  Madler  (1910)  123  Wis.  621.  101 
N.  W.  1095;  Coe  v.  Rockman  (1906)  126 
Wis.  515,  106  N.  W.  290;  Nelson  v.  Camp- 
bell &  C.  Co.  (1906)  128  Wis.  82,  107  N.  W. 
297;  Denser  v.  Gena  (1906)  129  Wis.  245, 
107  N.  W.  1039,  109  N.  W.  71;  Bieii  v. 
Fonger  (1909)  139  Wis.  150,  120  N.  W. 
862;  Latton  v.  McCarty  (1010)  142  Wis. 
190,  125  N.  W.  430;  Swanby  v.  Northern 
State  Bank  (1912)  160  Wis.  672,  137  N.  W. 
763;  Morehouse  v.  Voight  (1913)  151  Wis. 
680,  139  N.  W.  423;  Van  Dinter  v.  Worden- 
AUen  Co.  (1912)  153  Wis.  533,  138  N.  W. 
1016,  142  N.  W.  122;  Kiefert  v.  Maple  Val- 
ley Mut.  Home  F.  Ins.  Co.  (1914)  158  Wis. 
340,  148  N.  W.  864;  Callahan  t.  Chicago  & 
N.  W.  R.  Co.  (1915)  161  Wis.  288,  154 
N.  W.  449. 

U.  S. — Grant  Bros.  Constr.  Co.  v.  United 
States  (1013)  232  U.  S.  647,  58  L.  ed.  776, 
34  Sup.  Ct.  Rep.  452;  National  Water- 
works Co.  V.  Kansas  City  (1894)  27  L.RA. 
827,  10  C.  C.  A.  653,  27  U.  S.  App.  165,  62 
Fed.  863;  Keener  v.  Baker  (1899)  36  C.  C. 
A.  350,  93  Fed.  377;  Columbus  Constr.  Co. 
Y.  Crane  Co.  (1900)  40  C.  C.  A.  35,  98  Fed. 
946,  rehearing  on  other  points  denied  in 
(1900)  41  C.  C.  A.  189,  101  Fed.  66;  Haley 
v.  Kilpatrick  (1900)  44  C.  C.  A.  102,  104 
Fed.  647 ;  Jline  &  S.  Supply  Co.  v.  Park  & 
L.R.A.1916D. 


L.  Co.  (1901)  47  C.  C.  A.  34,  107  Fed.  881; 
Chicago,  M.  A  St.  P.  R.  Co.  v.  Voelker 
(1904)  70  L.Ej!l.  264,  66  C.  C.  A.  226,  129 
Fed.  522;  A.  Cbolot  Co.  v.  Kahner  (1905) 
72  C.  C.  A.  248,  140  Fed.  836;  Michigan 
Home  Colony  Co.  v.  Tabor  (1905)  72  C.  C. 
A.  480,  141  Fed.  332;  Schaeffer  Piano  Mfg. 
Co.  v.  National  Fire  Extinguisher  Co.  (1906) 
78  C.  C.  A.  293, 148  Fed.  150;  United  Kansas 
Portland  Cement  Co.  v.  Harvey  (1914)  132 
C.  C.  A.  460,  216  Fed.  316;  Crescent  Mill. 
Co.  V.  H.  N.  Strait  Mfg.  Co.  (1915)  —  C. 
C.  A.  — ,  227  Fed.  804  (trial  court,  without 
ordering  amendment,  having  treated  com- 
plaint as  amended  after  notice  that  plain- 
tiff would  apply  for  an  amendment). 

Can.— Jones  v.  Davenport  (1900)  7  B.  C. 
452;  Sonier  v.  Breau  (1912)  3  D.  L.  S.  184, 
10  East.  L.  R.  391. 

MBieri  v.  Fonger  (1909)  139  Wis.  150, 
120  N.  W.  862.  The  court  said:  "The  fact 
is  that  there  is  little  room,  if  any,  for 
mere  technicalities  in  our  system  of  juris- 
prudence. It  deals  with  rights  and  reme- 
dies for  the  sole  purpose  of  the  attainment 
of  justice,  not  for  the  purpose  of  dignifying 
into  a  controlling  feature  any  of  the  numer- 
ous little  inconsequential  defects  that  may 
arise  in  the  course  of  litigation,  not  season- 
ably mentioned  by  the  adverse  party,  or,  if 
mentioned,  not  affecting  him  substantially 
in  any  respect  of  the  matter." 

.J4  Witte  Iron  Works  v.  Holmes  (1895)  62 
Mo.  App.  372,  upholding  the  power  of  the 
appellate  court  to  allow  an  amendment  by 
inserting  the  real  instead  of  the  fictitious 
name  of  the  plaintiff. 

u  Tyng  V.  Commercial  Warehoxise  Co. 
(1874)   58  N.  Y.  308. 

The  New  York  courts  in  some  cases  have 
laid  down  the  rule  that,  as  against  an  ob- 
jection made  for  the  first  time  in  the  appel- 
late court,  the  pleadings  will  be  deemed 
amended  to  conform  to  the  proof,  to  sup- 
port the  judgment,  wherever  such  an 
amendment  ought  to  have  been  allowed 
by  the  trial  court,  had  it  been  requested, 
and  it  does  not  appear  that  the  adverse 
party  has  been  prejudiced  or  misled  by 
failure  to  make  the  amendment  in  the  trial 
court.  See,  for  instance,  Manice  v.  Brady 
(1860)  15  Abb.  Pr.  (N.  Y.)  173;  Wright  v. 
Whiting  (1883)  40  Barb.  (N.  Y.)  235;  Ken- 
nedy V.  Oandell  (1870)  3  Lans.  (N.  Y.) 
1;  Bowdoin  v.  Coleman  (1856)  3  Abb.  Pr. 
(N.  Y.)   431. 

The  supreme  court  of  Oklahoma  has  said 
that  if  the  case  is  one  in  which  an  amend- 


Digitized  by 


Google 


848 


ANNOTATION— AMENDMEKT  OF  PLEADINGS  ON  APPEAL, 


the  controversy  as  appearing  on  the 
proofs,  when  no  question  has  been  made 
during  the  trial  in  respect  to  their  rele- 
vancy under  the  pleadingB,  it  would  be 
the  duty  of  a  court,  or  within  its  right- 
ful authority,  to  deprive  the  party  of 
his  recovery  on  the  ground  of  incom- 
pleteness or  imperfection  of  the  plead- 
ings." 


In  a  Federal  case,^'  it  was  held  that 
a  petition  may  be  considered  upon  ap- 
peal as  having  been  amended  to  conform 
to  the  facts  proved,  where  it  is  manifest 
that  the  defendant  was  not  misled  or 
surprised  by  the  variance,  so  that  the 
trial  court  would  doubtless  have  per- 
mitted the  amendment  upon  request. 

These  cases  apparently  proceed  upon 


ment  should  upon  an  application  have  been 
allowed,  and  was  tried  without  objection 
to  the  defects  which  appear  in  the  plead- 
ings, the  appellate  court  will  treat  the 
amendment  as  having  been  made.  Mulhall 
V.  Mulhall  (1895)  3  Okla.  304,  41  Pac.  109. 

In  Carson  v.  Butt  (1896)  4  Okla.  133,  46 
Pac.  596,  the  court  stated  generally  that 
"averments  which  might  have  been  amend- 
ed below  on  motion,  to  correspond  with  the 
proof,  will  in  the  supreme  court  be  deemed 
to  have  been  made."  The  complaint  in  this 
instance,  when  attacked  for  the  first  time 
on  appeal,  was  held  suflScient  to  entitle  the 
plaintiff  to  a  judgment  for  possession,  and 
such  a  judgment  was  rendered  although 
the  prayer  of  the  complaint  did  not  ask 
for  possession,  but  asked  only  that  the  de- 
fendant be  adjudged  to  hold  the  legal  title 
of  the  land  in  question  in  trust  for  the 
plaintiff. 

In  Ward  v.  Moorey  (I860)  1  Wash.  Terr. 
104,  the  court  said:  "We  think  it  un- 
necessary to  decide  whether  all  the  neces- 
sary allegations  were  contained  in  the  com- 
plaint or  not.  The  defendant,  instead  of 
allowing  judgment  to  go  against  him,  an- 
swered over,  and  imder  our  statute  a  de- 
fect in  the  complaint  could  have  been  cured 
at  any  time,  by  amendment;  and  this  court 
is  required  to  consider  all  amendments  that 
could  have  been  made  in  the  court  below 
as  made." 

In  Cook  V.  Washington-Oregon  Corp. 
(1915)  84  Wash.  68,  146  Pac.  156,  149  Pac. 
325,  the  court  said  it  had  repeatedly  held 
that,  where  a  case  has  proceeded  to  judg- 
ment, it  would  not  consider  any  defects 
in  the  pleadings  that  might  have  been  cured 
by  amendment,  but  would,  as  admonished 
by  statute,  decide  the  case  on  the  merits, 
disregarding  all  technicalities,  and  consider 
all  amendments  as  made  which  could  have 
been  made. 

And  in  Weber  v.  Snohomish  Shingle  Co. 
(1905)  37  Wash.  676,  79  Pac.  1128,  it  was 
said:  "As  to  the  first  alleged  cause  of 
action  in  the  complaint,  we  do  not  believe 
it  states  facts  sufficient  to  constitute  a 
cause  of  action ;  but  this  point  is  not  raised 
in  the  brief,  and  does  not  appear  to  have 
been  raised  in  the  lower  court.  It  would 
therefore  be  disregarded,  and  the  complaint 
deemed  amended  to  correspond  with  the 
proof,  if  the  latter  were  sutficient  to  sus- 
tain a  cause  of  action." 

The  conclusion  was  reached  by  the  Penn- 
sylvania supreme  court  that  "generally,  an 
amendment  will  be  allowed  whenever  jus- 
tice requires  it;"  and  that  when  the  merits 
of  the  case  have  been  fully  heard  and  tried, 
L.R.A.1916D. 


and  it  appears  that  the  matter  assigned 
for  error  could  have  produced  no  possible 
injury  to  the  party  complaining  of  it,  the 
court  will,  in  general,  allow  the  amendment 
to  be  made  in  furtherance  of  justice. 
Wampler  v.  Shissler  (1841)  1  Watts  4,  S. 
(Pa.)  365.  Applying  these  principles  to  the 
facts  in  the  case  before  it,  the  court  held 
that  an  amendment  might  be  made  in  the 
supreme  court  of  a  declaration  in  an  action 
on  a  recognizance,  to  support  the  judgment, 
so  as  to  make  it  conform  to  the  record  of 
the  recognizance  intended  to  be  set  out 
therein. 

It  was  said  in  Prevost  v.  NichoUs  (1808) 
4  Yeates  (Pa.)  479,  regarding  amendments 
by  the  supreme  court,  that  where  the  ob- 
jection is  as  to  a  matter  merely  of  form, 
and  the  real  merits  of  the  controversy 
have  been  fairly  tried,  the  court  will  b« 
very  liberal  as  to  granting  amendments. 

The  principle  adopted  in  Stuart  v.  Line 
(1899)  11  Pa.  Super.  Ct.  345,  was  that, 
"after  a  trial  on  the  merits  of  a  case,  a 
defect  in  the  pleadings  will  not  be  consid- 
ered as  fatal,  unless  it  is  shown  to  have 
injuriously  affected  the  trial,  and  a  proper 
amendment  will  be  considered  to  have  been 
made." 

An  amendment  of  the  pleadings  may  be 
allowed  on  appeal  if  justice  appears  to  re- 
quire it.  Jones  v.  Meehan  (1899)  175  U.  S. 
1,  44  L.  ed.  49,  20  Sup.  Ct.  Rep.  1. 

In  Holt  V.  United  Security  L.  Ins.  &  T. 
Co.  (1909)  76  K.  J.  L.  585,  21  L.RJi.(N.S.) 
691,  72  Atl.  301,  it  was  held  that  under 
the  practice  act  in  that  state  amendments 
in  matters  of  form  that  have  not  affected 
the  fair  trial  and  determination  of  the  real 
question  in  controversy  may  be  allowed  in 
the  court  of  review. 

"The  course  of  practice  in  the  courts  of 
this  state,  tmder  the  statutes  permitting 
amendments,  has  been  that  wherever  the 
real  question  in  controversy  has  been  fairly 
tried  and  correctly  settled  upon  the  merits, 
the  court  will  not  set  aside  the  result  for 
an  objection  that  might  have  been  avoided 
by  amendment,  but  will,  in  such  case,  exer- 
cise the  power  of  amendment."  Vimk  v. 
Raritan  River  R.  Co.  (1894)  66  N.  J.  L. 
395,  28  Atl.  593. 

It  was  said  in  Palmer  v.  Waite  (1875)  1 
W.  N.  C.  (Pa.)  363,  that  "the  rule  is  to 
allow  the  amendment  to  be  made  in  thia 
court  [supreme  court],  or  treat  the  record 
as  amended,  where  it  is  in  furtherance  of 
justice  and  the  case  has  been  heard  and 
decided  on  its  merits,  and  no  real  injury 
will  be  done  to  the  party  complaining  of 
it."     And  in  this  case,  where  there  was  & 
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the  principle  that  "while  parties  have 

the  right  to  try  the  issues  made  by  the 
pleadings,  yet  they  are  not  bound  to, 
but  may  try  any  other  issue  by  mutual 
consent,"  and  that  "the  court,  in  review- 
ing such  eases,  is  only  called  upon  to 
determine  whether  the  parties  have  con- 
sented to  try  the  substituted  issue  and 
whether  the  decisions  of  the  court  upon 
the  new  issue  are  according  to  law."" 

c.  lAtnitationa  of  rule,  in  general. 

But,  although  the  appellate  courts  are 
very  liberal  in  permitting  an  amendment 
of  the  pleadings  to  conform  to  the  proof, 
or  in  regarding  the  -amendment  as  made, 
to  support  the  judgment,  where  no 
proper  objection  has  been  made  to  the 
pleadings  or  the  introduction  of  the  evi- 
dence, or  the  defect  or  variance  appears 
clearly  not  to  have  affected  the  substan- 
tial right  of  the  parties,  there  are  certain 
circumstances  under  which  courts  on  ap- 
peal have  considered  such  a  course 
improper.  It  has  been  held  that  the 
doctrine  of  regarding  the  pleadings 
amended  on  appeal,  to  support  the  judg- 
ment, does  not  apply  in  the  case  of  a 
jndgment  by  default.  On  this  point,  the 
supreme  court  of  Indiana"  has  said :  "It 


will  be  presumed,  to  the  extent  that  the 
plaintiff's  cause  of  action  was  defectively 
or  inaccurately  stated,  no  fact  essential 
to  the  cause  of  action  being  omitted, 
that  the  facts  imperfectly  stated  which 
were  necessary  to  support  the  action 
were  proved  at  the  trial,  and  the  com- 
plaint will  be  considered  as  having  been 
amended  to  correspond  with  the  proof. 
This  rule  has,  however,  no  application 
to  a  case  where  judgment  has  been  taken 
by  default.  One  who  takes  a  judgment 
by  default  must,  on  an  appeal  seasonably 
taken,  be  content  to  stand  upon  his  com- 
plaint as  he  makes  it,  for,  in  considering 
whether  or  not  it  is  sufficient  to  support 
a  judgment  so  taken,  the  court  cannot 
assume  that  anything  was  proved  beyond 
what  was  alleged  in  the  complaint,  nor 
can  the  complaint  be  considered  as  hav- 
ing been  amended  to  meet  the  proof." 
It  has  been  held  also  that  if  a  party 
declines  to  amend  his  pleading  when  of- 
fered the  opportunity  to  do  so,  he 
cannot  afterward  be  allowed  to  treat  it 
as  amended,  when  no  amendment  has  in 
fact  been  made."  And  where  the  lower 
court  refuses  an  amendment,  but  the 
party  seeking  it  nevertheless  recovers  a 
judgment,    it   has   been    held    that    the 


variance  between  the  declaration  and  the 
proof  as  to  the  date  of  the  bill  sued  on, 
an  amendment  of  the  declaration  was 
allowed  in  the  supreme  court  to  correspond 
with  the  proof  on  payment  by  the  plaintill 
of  the  defendant's  costs  in  error,  the  de- 
fendant having  objected  on  the  trial  to  the 
introduction  of  the  bill  in  evidence  and  his 
objection  having  been  overruled. 

In  Erie  City  Iron  Works  v.  Barber  (1888) 
118  Pa.  6,  12  Atl.  411,  it  was  said  that 
"after  a  trial  on  the  merits,  no  defect  of 
pleading  which  could  have  been  raised  by 
a  demurrer  will  be  fatal  to  the  judgment, 
unless  it  is  shown  to  have  injuriously 
affected  the  trial.  The  proper  amendment 
will  be  considered  to  have  been  made.  This 
is  the  outgrowth  of  the  policy  which  has 
prevailed  in  practice  in  the  allowance  of 
amendments.  The  effect  of  our  statutes 
has  been  to  give  more  prominence  to  the 
trial  of  the  cause  had  on  its  intrinsic  mer- 
its, in  the  interest  of  a  rational  and  speedy 
administration  of  justice,  than  to  the  exact 
and  precise  observance  of  the  artificial 
forms  originally  devised  for  this  purpose, 
but  which  are  supposed  in  some  instances, 
at  least,  to  defeat  rather  than  to  promote 
the  ends  of  justice." 

Under  the  Washington  statute  providing 
that  the  supreme  court  shall  hear  and  de- 
termine all  cases  upon  the  merits,  disre- 
garding all  technicalities,  and  shall  consider 
all  amendments  which  could  have  been 
made  as  made,  the  court  in  Allend  v.  Spo- 
kane Falls  &  N.  R.  Co.  (1899)  21  Wash. 
324,  58  Pac.  244,  laid  down  the  rule  that 
L.R.A.1916D.  54 


the  supreme  court  would  treat  the  com- 
plaint as  amended  whenever  it  was  neces^ 
sary  to  do  justice  between  the  parties,  and 
when  to  do  so  would  not  deprive  either 
party  of  a  substantial  right. 

w  Chicago,  M.  &  St.  P.  R.  Co.  v.  Voelker 
(1904)  70  L.RA..  264,  66  C.  C.  A.  226,  129 
Fed.  S22. 

J'Frear  v.  Sweet  (1890)  118  W.  Y,  454,  23 
N.  E.  910. 

"  Old  V.  Mohler  (1889)  122  Ind.  694,  23 
N.  E.  967,  where  a  judgment  by  default 
was  reversed  because,  m  an  action  for 
breach  of  a  covenant  in  a  deed  against  en- 
cumbrances, the  deed  or  a  copy  was  not 
filed  with  and  made  a  part  of  the  com- 
plaint, as  required  by  statute. 

MCarpentier  v.  Brenham  (1875)  60  CaL 
649. 

The  rule  was  laid  down  in  Davidson  v. 
Weems  (1877)  58  Ala.  187,  that  the  appel- 
late court  cannot  consider  an  amendment 
as  made  when  counsel  decline  or  omit  to 
ask  leave  to  make  an  amendment  upon 
their  attention  being  directed  to  the  defect 
by  an  objection  thereto. 

Where  the  trial  court  correctly  sustained 
a  demurrer  to  the  complaint,  and  the  plain- 
tiff having  declined  to  amend,  appealed 
from  a  judgment  for  the  defendant,  it  was 
held  that  the  appellate  court  would  not 
grant  leave  to  amend.  People  ex  rel.  Hast- 
ings V.  Jackson  (1864)  24  Cal.  630.  To  a 
similar  effect  is  Sutter  v.  San  Francisco 
(1868)  36  CaL  112. 

See  also  notes  30-38,  infra. 
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appellate  court  will  not,  on  a  new  motion 
to  amend,  permit  an  amendment,  in 
order  to  sustain  the  judgment."  Soj 
unless  the  evidence  or  findings  properly 
presented  for  the  consideration  of  the 
appellate  court  clearly  establish  the  facts 
set  out  in  the  proposed  amendment,  it 
will  not  be  permitted  or  deemed  made  on 
appeal.** 


In  several  instances,  a  distinction  has 
been  made  as  regards  the  allowance  of 
amendments  by  the  appellate  court  to 
sustain  the  judgment,  between  eases 
where  the  cause  of  action  is  merely  de- 
fectively stated,  and  where  there  is  an 
entire  omission  in  the  petition  to  allege 
facts  necessary  to  constitute  a  cause  ot 
action.    Thus,  in  a  Missouri  case"  it  was 


*0  Where  the  district  court  on  error  re- 
fused a  motion  to  add  to  the  petition  in 
an  action  on  a  note,  allegations  which  were 
necessary  to  a  statement  of  a  cause  of 
action,  the  plaintiffs  having  in  the  county 
coxirt  obtained  leave  to  amend,  but  the 
amendment  not  having  been  made,  it  was 
held  on  appeal  to  the  supreme  court  that 
the  plaintiffs  could  not,  by  a  new  motion 
to  amend,  be  permitted  to  make  an  amend- 
ment of  the  petition  to  sustain  the  judg- 
ment in  their  favor.  Spellman  v.  Frank 
(1885)  18  Neb.  110,  24  N.  W.  442.  The 
court  said:  "We  are  not  asked  to  review 
the  action  of  the  district  court,  but  a  new 
motion  is  made  in  this  court.  As  the  juris- 
diction of  this  court  is  appellate  only,  in 
such  cases,  there  is  no  warrant  for  granting 
the  motion,  and  it  is  therefore  overruled. 

«lln  Stephens  v.  Stephens  (1913)  108 
Ark.  53,  156  S.  W.  837,  where  a  suit  was 
brought  to  cancel  a  deed  executed  by  the 
plaintiff  to  his  wife  and  their  infant  chil- 
dren, it  was  held,  on  appeal  from  a  decree 
for  the  plaintiff,  that  the  court  would  not 
doeni  the  complaint  auiended  as  to  allege 
that  the  land  conveyed  was  a  homestead 
and  therefore  the  conveyance  void  because 
the  wife  did  not  join  in  the  deed,  as  the 
proof  was  insufficient  that  the  land  con- 
veyed was  a  homestead. 

An  amendment  of  a  petition  by  inserting 
therein  an  allegation  necessary  to  the  state- 
ment of  a  cause  of  action  cannot  be  made 
in  the  appellate  court  to  support  the  judg- 
ment, if  proof  of  the  facts  alleged  does  not 
appear  in  the  abstract  of  the  record  brought 
up  on  appeal.  Chandler  v.  Chicago  &  A. 
R.  Co.  (1913)  251  Mo.  592,  168  S.  W.  36; 
Sheets  v.  Mississippi  River  &  6.  T.  R.  Co. 
(1911)  152  Mo.  App.  376,  133  S.  \V.  124. 
The  action  in  each  case  was  for  the  death 
of  the  plaintiff's  husband.  In  the  former 
action,  brought  nine  months  after  the  hus- 
band's death,  the  petition  contained  no 
allegations  which  would  toll  the  six-months 
statute  of  limitations.  On  appeal  from  a 
judgment  for  the  plaintiff  it  was  held  that 
an  amendment  could  not  be  made  in  the 
supreme  court,  that  the  widow  brought  an 
action  within  six  months  of  the  husband's 
death,  and,  having  suffered  a  nonsuit, 
brought  the  present  action  within  the  year 
allowed  by  statute.  In  the  latter  case  the 
petition  alleged  that  the  plaintiff  brought 
the  action  "within  one  year  of  the  nonsuit 
which  she  suffered  in  her  former  action  on 
this  cause,"  but  failed  to  allege  that  the  first 
action  was  begun  within  six  months  of  the 
husband's  death.  The  appellate  court  held 
that  evidence  not  preserved  in  the  bill  of 
L.R.A.1916D. 


exceptions  could  not  be  considered  on  ap- 
peal for  the  purpose  of  amending  the  peti- 
tion so  as  to  supply  the  omission. 

So,  in  Manhattan  Co.  v.  White  (1913)  48 
Mont.  5S6,  140  Pac.  90,  it  was  held  that  a 
complaint  could  not  be  deemed  amended 
in  the  appellate  court  where  the  biU  of  ex- 
ceptions did  not  present  any  evidence  estab- 
lishing the  facts  to  be  incorporated  in  the 
amendment. 

Where  both  the  complaint  and  the  find- 
ings in  an  action  for  divorce  are  deficient 
in  failing  to  show  residence  of  the  plaintiff 
necessary  to  confer  jurisdiction,  and  the 
evidence  is  not  before  the  supreme  court  on 
appeal,  a  judgment  for  the  plaintiff  can- 
not be  sustained  by  indulging  in  presump- 
tions and  deeming  the  complaint  amended 
to  conform  to  the  presumed  proof.  Rams- 
dell  V.  Ramsdell  (1907)  47  Wash.  444,  92 
Pac.  278. 

The  rule  was  laid  down  in  Sutherland 
V.  County  Ct.  (1907)  62  W.  Va.  1,  67  &  E. 
274,  that  a  motion  in  the  supreme  court 
on  appeal  for  leave  to  amend  a  bill  for 
an  injunction,  unsustained  by  anything  in 
the  record  showing  facts  which,  if  incor- 
porated in  the  bill,  would  sustain  the  in- 
junction, will  be  refused. 

Whore  there  is  nothing  on  the  record 
from  which  it  can  be  legally  inferred  in 
what  way  the  declaration  should  be 
amended,  an  amendment  will  not  be  re- 
garded as  made.  Ballou  v.  Hill  (1870)  23 
Mich.  60. 

See  also  Crandall  v.  Lee  (1916)  —  Wash. 
— ,  154  Pac.  190,  where,  in  a  suit  to  quiec 
title,  the  trial  court  made  no  findings  of 
fact,  and,  the  facts  being  disputed,  it  was 
held  on  appeal  that  the  plaintiff  could  not 
invoke  the  rule  that  where  the  trial  had 
proceeded  on  the  merits,  the  appellate  court 
would  deem  the  pleadings  amended  to  con- 
form to  the  proof. 

ttCToole  v.  Lowenstein  (1913)  177  Ma. 
App.  662,  160  S.  W.  1016. 

The  rule  was  laid  down  in  Corson  v.  Wal- 
ler (1903)  104  Mo.  App.  821,  78  S.  W.  e56, 
that  a  statement  of  a  cause  of  action  may 
be  amended  in  the  appellate  court  to  sup- 
ply any  deficiency  or  omission  therein  when 
by  such  amendment  substantial  justice 
would  be  promoted,  but  that  no  new  item 
or  cause  of  action  not  embraced,  or  intended 
to  be  embraced,  in  the  original  statement, 
shall  be  added  by  such  an  amendment;  and 
that  when  the  statement  of  the  cause  of 
action  is  so  entirely  barren  as  to  state 
notliing  at  all, — is  a  mere  nullity, — it  is 
not  amendable  in  the  appellate  court.  In 
this   instance,   however,  the   question    was 
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held  that,  although  a  demnrrer  had  not 
been  filed  to  the  petition,  a  judgment 
for  the  plaintiff  could  not  be  sustained 
in  an  action  of  trover  where  the  petition 
alleged  the  plaintiff's  ownership  of  the 
property,  but  contained  no  allegation 
that  he  had  or  was  entitled  to  the  pos- 
session of  the  property;  and  that  an 
amendment  could  not  be  made  in  the  su- 
preme court  to  supply  the  omitted  alle- 
gation. The  statute  of  jeofails,  provid- 
ing that  no  judgment  shall  be  reversed 
for  omitting  any  allegations,  without 
proving  which  the  triers  of  the  issue 
ought  not  to  have  given  such  a  verdict, 
was  regarded  as  declaratory  of  the  com- 
mon law  that  a  verdict  wiU  aid  a  cause 
of  action  defectively  stated,  but  not  a 
defective  cause  of  action. 

An  apparently  sound  rule  has  been 
laid  down  that  an  amendment  of  the 
declaration  to  conform  to  the  proof  as 
to  a  material  issue  omitted  from  the 
declaration  should  be  allowed  in  the  ap- 
pellate court  only  when  it  is  clear  that 
the  matter  was  an  issue  on  the  trial, 
and  as  fully  litigated  as  though  it  had 


been  raised  by  the  pleading;  for  other- 
wise great  injustice  might  be  done  to  a 
party  by  being  compelled  to  try  an  issue 
that  he  had  no  notice  of  and  did  not 
come  prepared  to  try.**  In  this  instance 
the  Vermont  court  held  that  a  declara- 
tion could  not  be  amended  on  appeal  to 
support  a  judgment  for  the  plaintiff  by 
inserting  a  material  allegation  which 
was  proved  in  connection  with  and  as  a 
part  of  the  issues  made  by  the  plead- 
ings, and  was  apparently  not  noticed  by 
either  side  as  a  distinct  issue,  since  it 
could  not  be  said  that  the  question 
raised  by  the  amendment  was  fully  liti- 
gated. Similarly  in  a  New  York  case** 
it  was  said  that  while  an  appellate  court 
in  some  instances  may  disregard  the 
form  of  the  pleadings  and  affirm  or  re- 
verse the  judgment  in  accordance  with 
the  proof  presented  on  the  question  liti- 
gated, this  should  be  done  only  in  casess 
where  the  parties  present  their  proof 
with  a  view  to  the  litigation  of  that  par- 
ticular question,  regardless  of  the  plead- 
ings; and  that  if,  on  the  trial  of  the 
issues  raised  by  the  pleadings,  evidence 


whether  the  circuit  court  should  have  al- 
lowed an  amendment  of  the  statement  of 
the  cauae  of  action  on  appeal  from  the  pro- 
bata court. 

The  same  distinction  has  been  noted  by 
the  supreme  court  of  South  Dakota.  Thus, 
where  the  defendant  alleged  that  the  con- 
sideration of  the  notes  sued  on  had  failed, 
but  did  not  daim  special  damages,  and 
affirmative  relief  for  damages  was  given 
the  defendant  by  the  verdict  and  judgment, 
it  was  held  on  appeal  that,  as  there  was 
an  entire  want  of  averments  to  support  the 
verdict,  the  court  would  not  presume  an 
amendment  of  the  pleadings  in  the  trial 
court,  or  permit  their  amendment  on  ap- 
peal, to  support  the  judgment,  but  that  it 
must  be  reversed.  .Seiberling  v.  Mortinson 
(18»S)  10  S.  D.  644,  75  N.  W.  202.  The 
court  said,  however,  that  if  in  fact  there 
was  a  counterclaim  pleaded,  but  it  was 
defective  for  want  of  some  technical  aver- 
ment, and  it  was  made  to  appear  affirma- 
tively that  evidence  was  admitted  to  sup- 
ply the  defect  in  the  pleadings,  the  court 
on  appeal  would  permit  an  amendment  of 
the  pleadings  to  conform  to  the  facts 
proved,  or  would  presume  that  such  an 
amendment  was  made  in  the  lower  court, 
and  refuse  to  reverse  the  judgment  for 
such  apparent  error;  but  that  where  there 
is  an  entire  want  of  averments  to  support 
the  verdict,  the  court  could  not  presume 
that  the  pleadings  were  amended  in  the 
trial  court  in  such  manner  as  to  support 
the  verdict  and  judgment. 

And  the  fact  that  the  plaintiff  replied  to 
the  answer  when  not  required  to  do  so  was 
held  in  Seiberling  v.  Mortinson  (S.  D.)  su- 
pra, not  to  justify  the  appellate  court  in 
L.R.A.1016D. 


treating  the  answer  as  asking  for  affirma- 
tive relief. 

tt  Baker  v.  Sherman  (1901)  73  Vt.  20, 
50  Atl.  633. 

An  amendment  of  the  pleadings  in  the 
supreme  court  to  sustain  the  judgment  by 
the  filing  of  an  additional  plea  should  bt: 
allowed  only  where  it  is  certain  tliat  the 
case  has  been  tried  as  it  would  have  been 
if  the  plea  had  been  properly  Hied.  Poole 
V.  Massachusetts  Mut.  Acci.  Asso.  (1902) 
75  Vt.  85,  53  Atl.  331. 

«4L.  G.  Catty  Co.  v.  Cantor  (1011)  127 
IT.  Y.  Supp.  311.  In  this  case  the  plaintiff 
brought  an  action  under  oral  pleadings  for 
fraud  and  conversion  of  money  paid  to  the 
defendant  by  the  plaintiff  for  the  purpose 
of  making  a  machine  for  the  plaintiff's 
use.  The  evidence  showed  no  cauae  of  ac- 
tion for  fraud  or  conversion,  but  the  trial 
court  rendered  judgment  for  the  plaintiff 
on  the  ground  of  breach  of  contract  to  de- 
liver a  completed  machine  within  the 
required  time. 

The  power  of  amendment  of  the  plead- 
ings should  not  be  exercised  by  an  appel- 
late court  to  support  a  verdict  and  judg 
ment  that  may  luive  been  based  upon  an 
issue  which  was  not  really  in  controversy 
between  the  parties  and  was  not  fairly 
litigated.  Excelsior  Electric  Co.  v.  Sweet 
(1895)   59  N.  J.  L.  441,  31  Atl.  721. 

.So,  if  at  the  trial  the  parties  have  con- 
fined the  controversy  to  the  issues  raised 
by  the  pleadings,  the  pleadings  should  not 
on  appeal  be  amended  so  as  to  present  a 
different  issue,  which  was  first  suggested  in 
the  charge  of  the  trial  judge  and  submitted 
to  the  jury  against  the  objection  of  the 
appelUnt.     (N.  J.)  Ibid. 
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is  introduced  showing  a  state  of  facts 
which  might  entitle  the  plaintiff  to  re- 
cover on  a  different  cause  of  action,  a 
judgment  rendered  for  him  by  the  trial 
court  based  upon  a  finding  of  such  a 
state  of  facts  cannot  be  sustained  on 
appeal  by  amending  the  pleadings  to 
conform  to  the  proof,  since  the  defend- 
ant may  not  have  attempted  to  meet  an 
issue  outside  of  the  pleadings.  And  in 
a  Canadian  case "  the  court  approved 
and  followed  the  doctrine  that  if  a  party 
at  a  trial  "deliberately  elects  to  fight  one 
question,  on  which  he  is  beaten,  he  can- 
not afterwards  on  appeal  raise  another 
question,  although  that  question  was  at 
the  trial  open  to  him  on  the  pleadings 
and  on  the  evidence." 

It  has  been  held  also  that  the  author- 
ity of  the  appellate  court  to  direct  an 
amendment  of  the  pleadings  obtains 
only  in  cases  where  the  amendment 
could  have  been  directed  by  the  trial 
court;  and  that  while  issues  other  than 
those  created  by  the  pleadings  may  be 
litigated  by  consent  of  the  parties,  and, 
where  this  has  been  done,  the  trial  court 
may  direct  an  amendment  of  the  plead- 
ings to  conform  to  the  proof,  and,  if  the 
amendment  is  not  made  on  the  trial,  the 
appellate  court  may  direct  it  or  deem 
the  pleadings  amended,  yet  the  plead- 
ings cannot  be  amended  in  the  trial  or 


appellate  courts  to  state  a  new  and  en- 
tirely different  cause  of  action  from  that 
alleged,  merely  because  the  evidence 
might  justify  recovery  upon  the  new 
cause  of  action."  In  this  instance  the 
New  York  court  held  that  it  should  not, 
to  support  the  judgment,  allow  an 
amendment  of  a  complaint  alleging  a 
cause  of  action  for  money  loaned,  so  as 
to  state  a  cause  of  action  for  money 
paid  under  mistake  or  obtained  by 
fraud,  where  the  judgment  for  the 
plaintiff  was  erroneous  on  the  cause  of 
action  alleged  because  barred  by  the 
statute  of  limitations,  and  all  the  evi- 
dence introduced  was  competent  on  this 
issue,  although  the  evidence  showed  a 
state  of  facts  which  would  have  entitled 
the  plaintiff  to  recover  had  the  action 
been  brought  for  money  paid  under  mis- 
take or  obtained  by  fraud. 

So,  in  a  number  of  cases  appellate 
courts  have  refused  to  permit  amend- 
ments of  the  pleadings  to  conform  to 
the  proof,  or  t«  regard  such  amend- 
ments as  made,  where  the  proposed 
amendments  changed  substantially  the 
nature  of  the  claim  or  defense,  and  in- 
troduced new  issues  which  it  did  not 
clearly  appear  had  been  fully  liiigated; 
or  where  the  amendment  was  of  a  na- 
ture that  it  could  not  have  been  allowed 
by  the  trial  court.*" 


M  Sales  V.  Lake  Erie  &  D.  R.  Co.  (1896) 
17  Ont.  Pr.  Rep.  224,  following  the  doc 
trine  of  Browne  v.  Dunn  (1894)  6  Reports 
(Eng.)  67,  1  Mews,  Eng.  Case  Law  Dig.  452. 

MRiker  v.  Curtis  (1894)  10  Misc.  125,  30 
N.  Y.  Supp.  940. 

n  In  some  cases  amendments  of  tht> 
pleadings  which  would  raise  new  issues  or 
change  the  issues  in  the  lower  court  were 
refused  on  appeal,  it  not  appearing,  how- 
ever, that  the  proposed  amendment  wab 
to  conform  the  pleadings  to  the  proof. 
Cases  of  this  kind  are  not  covered  in  the 
note.  See,  however,  among  other  cases 
supporting  the  general  rule  that  amend- 
ments will  not  be  allowed  on  appeal  which 
change  the  issues  tried  below,  Manatt  v. 
Starr  (1887)  72  Iowa,  677,  34  N.  W.  784; 
Ottumwa  Brick  &  (^lonstr.  Co.  v.  Ainley 
(1899)  109  Iowa,  386,  80  N.  W.  510;  Levan- 
dowski  V.  Althouse  (1904)  136  Mich.  631, 
99  N.  W.  786;  State  v.  Great  Northern  R. 
Co.  (1008)  106  Minn.  303,  119  N.  W.  202; 
Hill  v.  Stocking  (1844)  6  Hill  (N.  Y.)  277; 
Holdemess  v.  Welling  (1853)  7  N.  B.  572; 
Howard  v.  Mutual  Reserve  Fund  Life  Asso. 
(1899)  125  N.  C.  49,  45  L.RjV.  853,  34  S.  E. 
199;  Whitehead  v.  Spivey  (1889)  103  N.  C. 
66,  9  S.  E.  310  (holding  that  on  appeal  by 
the  plaintiff  to  the  supreme  court,  he  would 
not  be  allowed  to  make  an  amendment 
which  would  introduce  substantially  a  new 
cause  of  action  which  had  arisen  after  the 
appeal  was  taken). 
L.R.A.1916D. 


In  Brown  v.  Colie  (1861)  1  E.  D.  Smith 
(N.  Y.)  265,  it  was  held  that  an  amend- 
ment of  an  answer  changing  the  nature  of 
the  defense  and  rendering  a  new  trial  neces- 
sary would  not  be  allowed  on  appeal,  al- 
though the  case  was  one  in  which  the  court 
was  of  the  opinion  that  an  amendment 
would  have  been  allowed  at  special  term, 
had  the  defendant  applied  therefor,  even 
after  the  referee's  report. 

In  an  action  on  a  joint  contract  against 
two  defendants  for  goods  sold,  the  trial 
court  in  Dobbs  v.  I^irington  (1901)  136 
CaL  70,  66  Pac.  1091,  68  Pac.  323.  found 
that  the  goods  were  sold  to  one  of  the  de- 
fendants, and  rendered  judgment  against 
him.  It  was  held  on  appeal  by  this  defend- 
ant that  the  judgment  could  not  be  sus- 
tained, as  the  finding  of  separate  liability 
was  altogether  outside  the  issues,  and  that, 
while  the  complaint  might  have  been 
amended  on  the  trial  to  make  it  conform  to 
the  evidence,  and,  on  the  case  being  re- 
manded, such  amendments  might  be  al- 
lowed as  the  court  might  deem  just,  yet  the 
issues  rould  not  be  changed  on  appeal  to 
support  the  judgment. 

On  appeal  from  a  decree  dismissing  a  bill 
in  equity  for  a  reconveyance  of  real  estate, 
it  was  held  that  an  amendment  of  the  bill 
BO  as  to  include  averments  set  out  in  the 
answer  would  not  be  allowed  where  it 
would  raise  an  issue  which  should  have 
been   heard   and   determined   in   the  lower 
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It  has  been  held  that  a  statute  author- 
izing an  appellate  court,  in  furtherance 
of  justice,  and  upon  such  terms  as  may 
be  just,  to  permit  an  amendment  in 
affirmance  of  a  judgment  of  any  record, 
pleading,  or  process,  by  adding  or  strik- 
ing out  the  name  of  a  party,  or  by  cor- 


recting a  mistake  in  the  name  of  a  party, 
or  a  mistake  in  any  other  resp>ect,  or  by 
rectifying  defects  or  imperfections  in 
matters  of  form,  does  not  authorize  an 
amendment  in  the  appellate  court  by 
striking  out  an  allegation  relied  upon  as 
vhe  basis  of  the  cause  of  action,  which 


court,  and  the  facts  sought  to  be  introduced 
by  the  amendment  were  known  more  than 
two  years  prior  to  the  date  of  the  motion 
and  more  than  one  year  before  the  decree 
of  the  lower  court  disniissing  the  bill,  the 
court,  however,  basing  its  decision  partly, 
at  least,  on  the  ground  of  laches.  Jackson 
V.  Thomson  (1902)  203  Pa.  622,  53  Atl. 
606. 

In  an  action  by  an  assignee  of  an  assess- 
ment collector  against  a  city  for  fees  on 
the  ground  of  refusal  by  the  city  to  permit 
him  to  perform  the  duties  of  his  office,  the 
collections  having  been  made  and  the  fees 
received  by  another,  the  court  in  Smith  v. 
New  York  (ISttS)  37  N.  Y.  518,  in  holding 
that  a  judgment  for  the  plaintiff  on  the 
cause  of  action  alleged  could  not  be  sus- 
tained, as  there  was  no  contract  obligation 
for  breach  of  which  an  action  would  lie, 
stated:  "It  is  suggested  that  an  amend- 
ment of  the  complaint  should  be  permitted 
at  this  time,  by  which  the  same  may  be 
converted  into  an  action  for  money  had  and 
received.  ...  I  have  never  known  the 
exercise  of  such  a  power  by  this  court,  and 
a!n  not  aware  of  any  authority  for  it.  In 
no  event  could  it  be  granted,  except  by  a 
motion  of  which  the  defendants  had  no- 
tice, and  in  which  the  necessary  terms  could 
be  imposed." 

When,  upon  appeal  from  a  judgment 
granting  the  petition  of  a  city  to  extend 
its  limits  to  embrace  outlying  territory, 
the  petition  as  allowed  is  found  to  include 
lands  not  proper  to  be  annexed,  the  peti- 
tion cannot  be  amended  so  as  to  exclude 
such  lands,  and  the  judgment  affirmed  as 
to  the  remainder,  but  the  whole  case  must 
be  remanded  for  a  new  trial.  Vestal  v. 
Little  Rock  (1891)  54  Ark.  321,  11  L.K.A. 
778,  15  S.  W.  891,  16  S.  W.  291. 

An  amendment  of  the  pleadings  changing 
the  nature  of  the  action  from  one  for  spe- 
cific performance  of  a  contract,  or,  in  the 
alternative,  damages,  to  an  action  simply 
for  damages,  was  denied  in  the  appellate 
court  in  Hipgrave  v.  Case  (1885)  L.  R.  28 
Ch.  Dlv.  (Eng.)  356,  54  L.  J.  Oh.  N.  S.  399, 
62  L.  T.  N.  S.  242,  where  the  evidence 
showed  that  the  plaintiff  had  rendered  per- 
formance on  his  part  impossible,  and,  there 
being  no  request  to  amend  the  pleading  in 
the  lower  court,  the  action  had  been  dis- 
missed. 

Under  the  Nebraska  Code  the  power  of 
the  supreme  court  to  amend  the  pleadings 
on  appeal  exists  only  where  the  amendment 
does  not  change  substantially  the  claim  or 
defense.  Peterson  v.  Lincoln  County 
(1912)  92  Neb.  167,  138  N.  W.  122,  Ann. 
Cas.  1913E.   1309. 

.«lo,  in  Scott  r.  Spencer  (1895)  44  Neb. 
L.R.A.1916D. 


93,  62  N.  W.  312,  it  was  held  that  while 
the  supreme  court  on  appeal  might  in  some 
instances  allow  an  amendment  in  order  to 
conform  the  pleadings  to  the  proof,  an 
amendment  would  not  be  allowed  which 
changed  substantially  the  nature  of  the 
action  or  defense.  Accordingly,  in  an  ac- 
tion to  foreclose  a  mechanics  lien,  where 
the  answer  was,  in  effect,  a  disclaimer  of 
title,  and  a  decree  was  rendered  for  the 
plaintiff,  it  was  held  that  the  supreme 
court,  on  appeal,  would  not  permit  the  de- 
fendant to  amend  his  answer  so  as  to  show 
title.  It  was  contended  that  the  cause  had 
been  tried  on  its  merits,  and  that  the  an- 
swer liad  been  construed  not  as  a  disclaimer, 
but  as  putting  in  issue  the  validity  of  the 
lien,  and  that  the  amendment  should  be 
allowed,  therefore,  so  that  the  answer 
would  conform  to  the  issues  tried;  but  the 
supreme  court  held  that,  as  there  had  been 
a  failure  to  secure  a  bill  of  exceptions,  it 
would  not  examine  ex  parte  affidavits  ac- 
companying the  application  to  amend  for 
the  purpose  of  ascertaining  what  issues  had 
been  tried. 

In  an  action  against  a  city  for  salary  al- 
leged to  be  due  the  plaintiff  for  services 
performed  under  an  appointment  as  "record 
clerk  of  the  board  of  police  justices,"  where 
the  defense  was  that  th%  office  had  been 
abolished  by  statute,  and  the  complaint 
was  dismissed  on  this  ground,  it  was  held 
on  appeal  that  the  plaintiff  should  not  be 
permitted  ip  amend  his  complaint  so  as  to 
be  designated  therein  as  "record  clerk  of 
the  court  of  special  sessions."  Fitch  v. 
New  York  (1882)  88  N.  Y.  500.  It  was 
said  that  if  the  statute  allowed  amend- 
ments to  be  made  in  the  court  of  appeals, 
the  power  should  not  be  exercised  unless 
no  substantial  right  of  the  adverse  party 
would  be  affected,  and  that  here  the  case 
had  been  tried  upon  a  different  issue  from 
that  presented  by  the  amendment. 

An  amendment  of  an  answer  to  conform 
to  the  proof  was  denied  on  appeal  in  Hon- 
dorf  V.  Atwater  (1894)  75  Hun,  369,  27 
N.  Y.  Supp.  447,  where  it  had  not  been 
asked  for  in  the  lower  court,  would  have 
changed  substantially  the  nature  of  the  de- 
fense, and  was  sought  by  the  appellant  for 
the   purpose  of  reversing  the  judgment. 

An  amendment  of  a  complaint  will  not 
be  allowed  on  appeal,  which  would  present 
a  case  substantially  different  from  the  one 
which  was  tried  below,  and  raise  a  ques- 
tion of  law  not  involved  in  the  appeal. 
Bonner  v.  Stotesbury  (1905)  139  N.  C.  3, 
51  S.  E.  781. 

The  rule  that  an  appellate  court  will  not 
permit  an  amendment  of  the  pleadings  to 
support  the  judgment  on  a  different  theory 
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was  not  inserted  in  the  petition  by  mis- 
take or  inadvertence,  and  which  is  essen- 
tial to  the  theory  on  which  the  case  was 
tried.** 

d.  Objections  erroneously  overruled  in 
lotcer  couH. 

1.  In  general. 

Another  class  of  cases  in  which  appel- 
late courts  have  usually  refused  an 
amendment  of  the  pleadings,  or  declined 
to  treat  the  pleadings  as  amended,  in 
order  to  sustain  the  judgment,  is  that 
involving  an  erroneous  ruling  of  the 
trial  court  when  objection  is  properly 
made  to  the  sufficiency  of  the  pleadings 
or  the  admission  of  evidence  under 
them.  "There  are  cases,"  it  has  been 
said,**  "which  having  proceeded  in  dis- 
regard of  the  pleadings,  and  wherein 
the  whole  case  has  been  presented  by 
both  parties  in  their  proofs  without  ob- 


jection, in  which  an  amendment  has 
been  allowed,  after  the  evidence  is 
closed,  to  conform  the  pleadings  to  the 
proofs;  so  also  where  the  court  can  see 
that  a  trial  has  been  had  upon  the  real 
issue  without  objection,  it  will  not  dis- 
turb a  recovery  upon  the  ground  that  it 
was  not  embraced  in  the  pleadings;  but 
when  the  objection  has  been  properly 
taken  or  an  exception  presents  the  ques- 
tion, it  is  fatal  to  a  recovery  that  it  does 
not  conform  in  all  material  respects  to 
the  allegations  of  the  pleadings."  Thus, 
when  a  complaint  is  attacked  by  demur- 
rer for  want  of  facts  sufficient  to  consti- 
tute a  cause  of  action,  but  the  demurrer 
is  erroneously  overruled,  on  appeal  from 
the  ruling  the  complaint  will  not  be 
deemed  amended,  although  the  defect 
might  have  been  cured  by  amendment  in 
the  lower  court.**  The  same  rule  also 
applies  to  other  pleadings, — ^for  in- 
stance, where  the  answer  does  not  state 


from  that  on  which  the  case  was  tried  was 
applied  in  State,  Weigel,  Prosecutor,  v. 
Hartman  Steel  Co.  (1899)  51  N.  J.  L.  44G, 
20  Atl.  67,  where  the  supreme  court  held 
that  it  would  not  permit  an  amendment  of 
the  state  of  demand  in  an  action  upon  an 
account  stated  to  one  for  goods  sold  and 
delivered,  to  support  the  judgment  for  the 
plaintiff,  the  case  having  been  tried  upon 
the  theory  of  the  pleadings,  and  counsel  for 
the  defendant  having  obviously  shaped  his 
client's  cause  in  accordance  with  the  de- 
mand as  filed.     • 

In  Jordan  v.  Reed  (1908)  77  H.  J.  L.  684, 
71  Atl.  280,  it  was  held  that  a  declaration 
setting  up  a  contract  arising  out  of  com- 
mercial paper,  and  entered  into  by  the  de- 
fendant alone,  could  not  be  amended  on 
error  to  conform  to  proof  of  a  contract  of 
a  different  nature  entered  into  by  the  de- 
fendant and  others,  so  as  to  sustain  the 
judgment  for  the  plaintiff,  because  thereby 
the  defendant  would  be  bound  by  a  verdict 
upon  a  matter  which  he  had  not  expected 
or  intended  to  try. 

It  was  said  in  Spokane  Grain  Co.  v.  Great 
Northern  Exp.  Co.  (1909)  65  Wash.  645, 
104  Pac.  794,  that  the  rule  that  if  there  is 
a  substantial  conflict  in  the  evidence  the 
appellate  court  will  not  disturb  the  find- 
ings of  the  jury,  but  will,  if  necessary, 
treat  the  pleadings  as  amended  to  conform 
to  the  facts  proved,  must  not  be  held  to 
permit  a  plaintiff  to  allege  one  cause  of 
action  and  prove  an  entirely  different  cause, 
wholly  foreign  to  the  one  alleged. 

An  amendment  of  an  answer  by  pleading 
the  defense  of  purchaser  for  valuable  con- 
sideration without  notice  in  an  action  for 
recovery  of  real  estate  was  denied  in  Rob- 
ert v.  Ellis  (1960)  59  S.  C.  137,  37  S.  E. 
250,  on  appeal  from  a  judgment  for  the 
plaintiff,  where  no  motion  to  amend  was 
made  or  considered  in  the  lower  court,  and 
the  amendment  involved  an  entire  and  rad- 
L.R.A.1916D. 


ical  change  in  the  defense,  and  was  not 
sustained  by  the  proofs. 

MSt.  Louis  V.  G.  H.  Wright  Contracting 
Co.  (1907)  210  Mo.  491,  109  S.  W.  6,  where 
a  city  brought  an  action  against  a  contrac- 
tor and  his  sureties  on  the  bond  for  breach 
of  contract  to  do  public  work,  alleging  that 
the  plaintiff  brought  the  suit  as  trustee  for 
the  lot  owners  to  recover  the  excess  paid 
in  special  tax  bills  by  reason  of  the  de- 
fendant's breach  of  contract,  the  amend- 
ment sought  being  the  elimination  of  the 
allegation  that  recovery  was  sought  as 
trustee. 

MRomevn  v.  Sickles  (1888)  108  N.  Y. 
660,  16  N.  E.  698.  In  this  case  the  amend- 
ment had  been  erroneously  deemed  made 
by  the  trial  court  to  permit  a  recovery  on 
a  different  cause  of  action  from  that  alleged 
or  tried. 

so  Rogers  V.  State  (1881)  78  Ind.  329 
(where  the  complaint  in  an  action  on  a 
bond  failed  to  allege  that  a  copy  of  the 
bond  was  filed  therewith)  ;  Utica  Twp.  ▼. 
MiUer  (1878)  62  Ind.  230  (where  the  com- 
plaint alleged  a  cause  of  action  against 
the  school  township,  and  the  civil,  and  not 
the  school,  township  was  sued).  In  the 
latter  case,  the  court  said:  "We  do  not 
think  a  complaint  not  stating  facts  suflS- 
cient  to  constitute  a  cause  of  action  can 
be  deemed  so  amended  in  this  court  as  to 
make  it  good.  .  .  .  The  amendmoit 
which  we  are  asked  to  consider  as  made  is 
one  which  involves  an  entire  change  of  the 
party  defendant.  We  are  not  aware  of  any 
authority  for  considering  such  an  amejid- 
ment  as  made." 

Where  the  complaint  in  an  action  on  a 
note  was  materially  defective  in  that  it 
did  not  allege  that  the  note  remained  un- 
paid, but  the  court  erroneously  overruled 
a  demurrer  to  the  complaint,  and  rendered 
judgment  for  the  plaintiff,  it  was  held  on 
appeal    that   the   c<Hnplaint   eould   not    be 
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facts  saffioient  to  constitute  a  good. de- 
fense, and  a  demurrer  thereto  is  erro- 
neously overruled,  on  appeal  from  the 
ruling  the  answer  will  not  be  deemed 
amended.'^  And  the  provision  of  the 
Code  that  "  'no  judgment  shall  be  stayed 
or  reversed  ...  by  the  supreme 
court  for  any  defect  in  form,  variance, 
or  imperfections  in  the  record,  plead- 
ings,' .  .  .  'which  by  law  might 
have  been  amended  by  the  court  be- 
low,' "  does  not  aid  the  defect  in  the 
pleadings  where  the  question  on  appeal 


is  the  correctness  of  the  ruling  below  on 
the  demurrer.** 

So,  also,  if  the  evidence  to  which  it  is 
sought  to  conform  the  pleadings  by 
amendment  was  introduced  over  objec- 
tion that  it  was  not  within  the  plead- 
ings, the  appellate  court  will  not  permit 
the  amendment,  or  regard  it  as  made,  in 
order  to  support  the  judgment,  if  the 
variance  is  not  merely  formal,  but  re- 
lates to  a  matter  of  substance,  but  it  will 
reverse  the  judgment.**    In  a  New  York 


deemed  amended,  but  that  the  judgment 
should  be  reversed.  Friddle  v.  Crane 
<1870)  68  lad.  583. 

So,  in  Sinker  v.  Fletcher  (1878)  61  Ind. 
276,  where  a  demurrer  was  erroneously 
overruled  to  a  complaint  in  an  action 
against  an  indorser  of  a  note,  the  complaint 
bein^  insufficient  in  that  it  failed  to  allege 
a  filing  of  a  copy  of  the  indorsement,  it  was 
held  on  appeal  from  a  judgment  for  the 
plaintiff,  that  the  appellate  court  would  not 
consider  the  complaint  amended.  The  court 
said:  "It  is  also  insisted  by  the  appellees 
that  the  complaint  ought  to  be  deemed 
amended  in  this  court,  under  the  provisions 
of  §  680  of  the  Code.  But  we  can  conceive 
of  no  case  in  which  a  complaint  will  be 
deemed  amended  in  this  court,  which  is  so 
defective  as  that  a  demurrer  filed  to  it 
for  the  want  of  a  statement  of  sufficient 
facts  to  constitute  a  cause  of  action  should 
be  suatained,  where  the  question  here  arises 
upon  the  correctness  of  the  ruling  below  on 
the  demurrer." 

Where  an  action  was  brought  by  an 
executrix  to  recover  the  purchase  price  of 
goods  alleged  to  have  been  sold  by  her  aa 
executrix  to  the  defendant,  and  the  defend- 
ant demurred  on  the  ground  that  the 
plaintiff  had  no  legal  capacity  to  sue,  and 
that  the  complaint  failed  to  state  facts  suflS- 
eient  to  constitute  a  cause  of  action,  and 
a  motion  by  the  plaintiff  for  judgment  on 
the  pleadings  was  granted,  it  was  held  on 
appeal  that  as  the  action  should  have  been 
brought  by  the  plaintiff  in  her  individual 
capacity,  the  demurrer  to  the  complaint 
should  have  been  sustained,  and  the 
appellate  court  could  not  permit  an  amend- 
ment by  striking  out  the  allegations  that 
the  action  was  brought  by  the  plaintiff  as 
executrix  and  permit  the  recovery  to  stand 
aa  though  the  action  had  been  brought  by 
the  plaintiff  individually.  Ehrman  v.  Bas- 
sett  (1913)  159  App.  Div.  752,  144  V.  Y. 
Supp.  976.  The  court  said  that  such  an 
amendment  should  not  be  allowed  especially 
when  the  defendant  at  the  first  opportunity 
had  challenged  the  right  of  the  plaintiff  to 
maintain  the  action  in  its  present  form. 

31  Johnson  v.  Breedlove  (1880)  72  Ind. 
368.  The  court  said:  "It  can  make  no 
difference  in  principle  whether  the  defective 
pleading,  erroneously  held  to  be  good  on 
demurrer  for  want  of  facts,  was  a  com- 
plaint or  an  answer.  In  either  case,  when 
L.R.A.1916D 


the  question  presented  here  involves  the  cor- 
rectness of  the  ruling  on  the  demurrer,  we 
cannot  regard  the .  defective  pleading  as 
amended." 

M  (Ind.)  Ibid. 

«»  Western  U.  Teleg.  Co.  v.  Webb  (1910) 
94  Ark.  350,  126  S.  W.  1072;  Loper  v.  State 
(1892)  48  Kan.  540,  29  Pac  687;  Northam 
V.  Dutchess  County  Mut.  Ins.  Co.  (1903) 
177  ».  Y.  73,  69  N.  E.  222;  Brown  v.  Haley 
(1909)  66  Wash.  218,  105  Pac.  478;  Old- 
field  V.  Angeles  Brewing  &  Malting  Co. 
(1913)   72  Wash.  168,  129  Pac.  1098. 

In  Barnes  v.  Seligman  (1890)  55  Hun, 
339,  8  M.  Y.  Supp.  834,  the  court  adopted 
as  a  familiar  rule  the  proposition  "that  a 
complaint  cannot  be  amended  to  conform 
to  the  facts  proved  where  an  objection  has 
been  taken  in  time  to  the  proving  of  the 
facts  because  of  the  insufficiency  of  the 
pleadings." 

In  Smith  v.  Wetmore  (1899)  41  App. 
Div.  290,  58  N.  Y.  Supp.  402,  it  was  held 
that  an  omission  in  the  complaint  in  an 
action  to  foreclose  a  mechanics'  lien,  to 
allege  the  procuring  of,  or  a  legal  excuse 
for  failure  to  procure,  the  engineer's  certifi- 
cate required  by  the  building  contract, 
might  be  cured  by  an  amendment  on  appeal, 
to  support  the  judgment,  where  there  was 
evidence  introduced,  over  objection,  suffi- 
cient to  support  a  finding  that  the  certifi- 
cate had  been  unreasonably  withheld.  Re- 
garding this  ease,  the  court  in  Bossert  v. 
Poerschke  (1900)  51  App.  Div.  381,  64 
N.  Y.  Supp.  733,  said  that  it  was  there 
held  that  the  appellate  division  might  pre- 
sume that  the  complaint  was  amended  upon 
the  trial  so  aa  to  conform  to  the  proof, 
although  the  fact  seemed  to  have  been  over- 
looked that  the  evidence  when  offered  was 
objected  to;  but  that  it  was  probable  the 
objection  to  the  evidence  was  not  put  on  the 
ground  of  failure  to  plead  an  excuse  for  not 
producing  the  certificate.  In  affirming  the 
decision  in  the  Smith  Case,  the  court  of 
appeals,  however,  in  (1901)  167  N.  Y.  234, 
60  N.  E.  419,  held  that  an  amendment  of 
the  complaint  to  conform  to  the  proof  had 
properly  been  allowed,  because  evidence  in- 
troduced witliout  objection  as  to  the  insuffi- 
ciency of  the  complaint  showed  that  the 
owner  by  his  own  acts  had  rendered  pro- 
duction of  the  certificate  unnecessary  to  the 
plaintiff's  recovery. 

The  rule  that  an  appellate  court  will  not 
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case  **  the  rule  was  laid  down  that  while 
it  is  undoubtedly  within  the  power  of 
the  court  in  a  proper  case  to  amend  the 
pleadings  to  conform  to  the  proof 
brought  out  on  the  trial,  that  [tower 
should  never  be  exercised  where  the 
facts  have  been  proved  over  the  objec- 
tion of  the  party  against  whom  they  are 
offered;  that  an  amendment  is  allowable 
only  where  the  proof  has  been  admitted 
without  objection,  and  the  attention  of 


the  party  offering  the  evidence  has  not 
been  called  to  the  defect  in  the  plead- 
ings. Accordingly,  it  was  held  that  h, 
judgment  for  the  plaintiff  in  an  action 
to  foreclose  a  mechanics'  lien,  where  the 
complaint  was  defective  because  it  failed 
to  allege  a  performance  or  waiver  of  the- 
provision  in  the  contract  requiring  the 
architect's  certificate,  could  not  be  sus- 
tained on  the  theory  that  the  complaint 
would  be  deemed  amended  in  the  appel- 


pennit  amendments  of  the  pleadings  to  con- 
form to  the  proof,  in  order  to  support  the 
judgment,  where  the  evidence  has  been  erro- 
neously admitted  over  a  proper  objeotion 
by  the  adverse  party  that  it  is  not  within 
the  pleadings,  was  applied  in  Page  v.  Dela- 
ware &  H.  Canal  Co.  (1902)  76  App.  Div. 
160,  78  N.  Y.  Supp.  454,  where  evidence  was 
erroneously  admitted  over  the  defendant's 
exception,  in  an  action  for  personal  injuries, 
to  show  injuries  not  alleged  or  necessarily 
and  immediately  resulting  from  those 
alleged. 

It  was  held  also  in  Page  v.  Delaware  & 
H.  Canal  Co.  (N.  Y.)  supra,  that  the 
appellate  court  in  such  a  case  would  not 
permit  an  amendment  of  the  complaint  to 
conform  to  the  proof  because  of  the  fact 
that  the  trial  on  which  the  evidence  was 
erroneously  admitted  was  a  second  trial  of 
the  case,  and  on  a  former  trial  similar  evi- 
dence had  been  admitted  without  objection, 
the  contention  being  overruled  that  because 
of  this  fact  the  defendant  was  not  surprised 
upon  the  trial,  and  that  therefore  the 
appellate  court  should  amend  the  pleadings 
to  conform  to  the  proof. 

In  Smith  v.  Auburn  (1903)  88  App.  Div. 
396,  84  V.  Y.  Supp.  725,  the  complaint  in 
an  action  against  a  city  for  the  overflow 
of  land  predicated  liability  on  an  abuse  of 
rights  in  a  natural  water  course  flowing 
across  the  plaintiff's  premises,  and  the  de- 
fendant was  erroneously  held  liable  on  the 
theory  that  the  water  course  had  been  aban- 
doned and  a  sewer  constructed,  for  the  con- 
dition and  operation  of  which  it  was  respon- 
sible, evidence  tending  to  sustain  liability 
on  the  latter  theory  having  been  introduced 
over  the  defendant's  objection.  It  was  held 
that,  as  there  was  a  substantial  variance 
and  the  trial  court  had  refused  an  amend- 
ment and  erroneously  rendered  judgment 
for  the  plaintiff  notwithstanding  the  vari- 
ance, the  pleadings  could  not  be  amended 
on  appeal  to  conform  to  the  proof,  in  order 
to  support  the  judgment. 

If  evidence  affecting  the  substantial 
rights  of  the  parties  is  introduced  over  the 
objection  of  the  adverse  party  that  the  issue 
raised  is  not  within  the  pleadings,  the 
appellate  court  will  not  permit  an  amend- 
ment of  the  pleadings  to  conform  to  the 
proof  thus  introduced  over  objection,  since 
the  defeated  party  is  not  obliged  to  intro- 
duce evidence  to  controvert  evidence  not 
properly  within  the  issues.  Blydenburgh 
v.  Ely  (1914)  161  App.  Div.  91,  146  ».  Y. 
Supp^  259. 
L.R.A.1916D. 


It  was  held  in  Epstein  v.  Cohen  ( 1907 )  56 
Misc.  579,  107  W.  V.  Supp.  148,  that  where 
the  case  was  tried  and  submitted  to  the 
jury  on  a  theory  not  sanctioned  by  the 
pleadings,  and  proper  objections  were  made 
on  the  trial  and  no  amendment  of  the 
pleadings  requested,  the  judgment  cannot  be 
sustained  on  appeal,  nor  the  pleadings 
amended  to  conform  to  the  proof  so  as  to 
support  the  judgment.  In  this  case  the 
complaint  charged  an  ordinary  bailment  of 
a  horse  to  the  defendant  and  failure  to 
return  the  same,  and  liability  was  denied  on 
the  ground  of  death  of  the  horse  without 
the  fault  of  the  bailee.  On  the  trial  evi- 
dence was  admitted,  over  objections  by  the 
defendant,  of  a  guaranty  for  the  return  of 
the  horse,  and  the  case  was  submitted  to 
the  jury  on  the  theory  of  a  breach  of  con- 
tract of  guaranty. 

A  petition  will  not  be  treated  as  amended 
on  appeal  to  conform  to  the  plaintiff's  evi- 
dence, where  defendant  objected  to  its  intro- 
duction and  the  case  was  not  submitted  to 
the  jury  on  the  issue  made  thereby,  and  the 
evidence  is  controverted  by  evidence  for  the 
defendant.  Matthews-Linton  Grain  Co.  v. 
Shannon  (1915)  —  OkU.  — ,  153  Pac.  631. 

In  Oldfield  v.  Angeles  Brewing  &  Malt- 
ing Co.  (1913)  72  Wash.  168,  129  Pac. 
1098,  it  was  said  that  the  rule  that  the 
complaint  should  be  treated  as  amended  to 
conform  to  the  proof  had  no  application 
where  the  evidence  had  been  introduced 
over  objection,  and  the  issue  tried  was  in 
no  manner  tendered  in  the  complaint;  that, 
leave  to  amend  not  having  been  requested, 
no  rule  of  construction,  however  liberal, 
could  permit,  the  trial  of  an  issue  not 
tendered  in  the  complaint  over  the  objec- 
tion of  the  defendant;  and  that  to  permit 
such  a  course  would  be  to  ignore  the  statute, 
dispense  with  formal  pleadings,  and  invite 
endless  confusion. 

Where  proper  objection  is  taken  to  the 
insufHcienoy  of  a  complaint  which  fails  to 
state  facts  sufficient  to  constitute  a  cause 
of  action,  and  objection  is  made  and  over- 
ruled to  the  introduction  of  evidence  tend- 
ing to  establish  the  omitted  facts,  the  com- 
plaint on  appeal  from  a  judgment  for  th<» 
plaintiff  will  not  be  deemed  amended  for 
the  purpose  of  determining  the  correctness 
of  the  rulings  of  the  lower  court,  although 
the  complaint  might  have  been  amended  on 
the  trial,  had  an  amendment  been  asked. 
Tooker  v.  Arnoux  (1879)  76  N.  Y.  397. 

»*Bossert  v.  Poerschke  (1900)  51  App. 
Div.  381,  64  M.  Y.  Supp.  733. 
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late  court,  although  it  was  found  on  the 
trial  that  the  defendant  had  waived  the 
certificate,  this  evidence  being  received 
over  objection  on  the  ground  of  the 
insufflcieney  of  the  complaint. 

And  so  in  the  case  of  the  erroneous 
overruling  of  other  proper  objections  or 
motions  taken  on  the  trial,  where  the 
correctness  of  the  lower  court's  decision 
is  before  the  reviewing  court,  an  amend- 
ment of  the  pleading  iii  fact  or  in  theory 
will  not  generally  be  permitted  to  cover 


up  the  error  so  as  to  afflrm  the  judg- 
ment,'* Thus,  the  New  York  court  has 
held  that  "the  pleadings  cannot  be  con- 
formed to  the  proof  where  there  is  an 
objection  taken  in  due  time  to  the  suffi- 
ciency of  the  pleading  which  sets  forth 
the  cause  of  aotion.  It  is  only  where  no 
objection  is  taken,  or  where,  if  at  the 
end  of  the  case  evidence  has  been  ad- 
mitted without  objection,  the  objection 
is  taken,  the  court  makes  an  order 
amending  the  pleadings   to   conform   to 


uin  Schmidt  v.  Gunther  (1874)  5  Daly 
(N.  Y.)  452,  it  was  said:  "We  might,  if 
the  objection  had  not  been  taken  below, 
have,  upon  appeal,  amended  the  proceeding 
so  as  to  conform  it  to  the  proof.  .  . 
But  as  a  general  rule  we  have  refused  to 
do  so  where  the  objection  was  taken  upon 
the  trial,  and  the  party,  being  then  advised 
of  the  defect,  had  the  opportunity,  but 
neglected  to  apply  to  the  court,  to  amend 
the  proceeding." 

The  rule  was  laid  down  in  Askew  ▼.  Pol- 
lock (1872)  66  N.  C,  49,  that  where  the 
ground  of  the  appeal  is  an  erroneous  ruling 
of  the  lower  court,  an  amendment  cannot 
be  allowed  on  an  appeal  which  would  defeat 
the  appeal.  In  thia  case  the  lower  court 
had  erroneously  refused  to  quash  proceed- 
ings which  were  not  bron^t  against  the 
board  of  county  commissioners,  but  im- 
properly brought  against  certain  individuals 
who  were  styled  commissioners  in  the  peti- 
tion. 

It  was  held  in  Gill  v.  .£tna  Live  Stock 
Ins.  Co.  (1894)  82  Hun,  363,  31  N.  T.  Supp. 
485,  that  an  amendment  of  a  complaint 
which  failed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action  would  not  be 
allowed  on  appeal  from  a  judgment  for  the 
plaintiff,  where  the  defendant,  before  the 
introduction  of  any  evidence,  moved  that 
the  complaint  be  dismissed  for  failure  to 
state  a  cause  of  action  and  the  motion  was 
denied  and  judgment  erroneously  entered 
for  the  plaintiff  on  the  pleadings,  an  amend- 
ment of  the  complaint  not  being  requested 
in  the  trial  court.  To  a  similar  effect,  see 
Pope  V.  Terre  Haute  CSir  &  Mfg.  Co.  (1887) 
107  M.  Y.  61,  13  N.  E.  592. 

Where,  in  an  action  against  a  physician 
for  malpractice,  the  plaintiff  failed  to  plead 
that  he  was  not  guilty  of  contributory  neg- 
ligence, and  did  not  offer  to  cure  the  defoct 
by  amendment,  it  was  held  that  he  could 
not  be  relieved  from  the  consequences  of 
his  neglect  on  appeal  from  an  erroneous 
ruling  of  the  lower  court  denying  defend- 
ant's motion  in  arrest  of  judgment.  De- 
catur V.  Simpson  (1902)  115  Iowa,  348,  88 
N.  W.  839. 

It  was  held  in  Baker  v.  Winter  (1859) 
15  Md,  1,  a  proceeding  to  enforce  a 
mechanics'  lien,  that  failure  of  the  lien 
claim  to  state  the  nature  and  character  of 
the  contract  on  which  it  was  based,  as  re- 
quired by  statute,  could  not  be  cured  by 
amendment  on  appeal  from  a  judgment  for 
the  plaintiff  after  overruling  of  a  motion 
L.R.A.1916D, 


quash 

conclusion  was  not  affected  by  the  fact  that 
the  statute  provided  that  "amendments 
may  at  any  time  hereafter  be  made  in  the 
proceedings,  .  .  .  commencing  with  the 
claim  or  lien  filed  .  .  .  and  extending 
to  all  subsequent  proceedings  as  may  be 
necessary  and  proper  to  effect  the  objects" 
of  the  statute,  except  that  the  amount  of 
the  claim  or  lien  should  not  be  increased. 
The  court  said  that  notwithstanding  the  ap- 
parently comprehensive  language  of  the 
statute  it  could  not  be  supposed  that  the 
legislature  designed  to  authorize  such  an 
amendment  in  a  court  having  appellate 
jurisdiction  only,  that  "where  a  scire  facias 
issues  upon  a  lien  claim  which  the  defend- 
ant's counsel  believes  to  be  essentially  de- 
fective on  its  face,  although  he  may  have 
other  valid  grounds  of  defense  he  may 
think  it  is  quite  safe  to  rely  only  upon  the 
apparent  defect.  Should  the  decision  be 
against  the  defendant  and  he  appeals,  then, 
if,  in  the  court  above,  an  amendment  of 
the  defect  is  applied  for  and  granted,  and 
the  decision  below  is  affirmed,  there  can  be 
no  opportunity  for  the  defendant  ever  to 
avail  himself  of  his  other  grounds  of  de- 
fense. Whereas,  if  such  amendments  arc 
required  to  be  made  in  the  court  below,  then 
the  defendant  will  be  in  a  position  where 
he  may  present  his  defense  by  such  pleas 
and  issues  as  may  be  proper  for  the  de- 
cisiou  of  the  court  or  of  a  jury." 

So,  in  West  v.  Aberdeen  &  R.  F,  R.  Co, 
(1906)  140  K.  0.  620,  53  S.  E.  477,  6  Ann. 
Cas.  360,  the  supreme  court  held  that  it 
would  not  exercise  its  discretionary  power 
of  amendment  on  appeal  to  destroy  an  ex- 
ception duly  taken  below,  the  case  being 
one  in  which  an  action  was  brought  by  the 
husband  alone  for  damages  to  land  held  by 
entireties,  the  plaintiff  moving  on  appeal  to 
make  his  wife  a  party,  and  the  objection 
for  defect  of  parties  having  been  made  be- 
low and  overruled. 

Where  the  complaint  did  not  state  a 
cause  of  action,  and  the  defendant  moved 
for  dismissal  of  the  suit  at  the  beginning 
of  the  trial,  which  was  denied,  and  objected 
to  the  introduction  of  evidence  tending  to 
supply  the  deficiencies  in  the  complaint,  it 
was  held  that  the  appellate  court  could  not 
sustain  the  judgment  for  the  plaintiff  by 
allowing  an  amendment  of  the  pleadings  to 
conform  to  the  proof.  Thrall  v.  Cuba 
(1903)  88  App.  Div.  410,  84  N.  Y.  Supp. 
661. 
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the  proof."  ••  So,  if  there  is  a  failure 
to  prove  the  eause  of  action  alleged,  and 
proper  objection  on  this  ground  is  taken 
at  the  trial,  and  no  amendment  requested 
or  granted,  a  recovery  upon  another 
cause  of  action  distinct  from  that  alleged 
cannot  be  sustained  on  the  ground  that 
the  appellate  court  should  allow  an 
amendment  of  the  pleadings  to  conform 
to  the  proof."  And  that  the  defendant 
was  probably  not  misled  is  not  an  an- 
swer on  appeal  to  the  objection  of  the 


variance. 


M 


9.  Ifot  effecting  merits. 

It  has  been  held,  however,  that  if  the 
objection  which  is  erroneously  over- 
ruled by  the  trial  court  is  one  of  form 
rather  than  of  substance,  the  party  ob- 
jecting is  not  justified  in  relying  thereon 
for  a  reversal  in  the  appellate  court, 
and  under  such  circumstances,  if  judg- 
ment is  rendered  against  him,  the  appel- 
late court  may  deem  the  formal  defect 
in  the  pleading  cured  by  amendment  and 
aflSrm  the  judgment.*  The  New  York 
court  in  this  instance  stated  in  e£Fect 


Under  a  count  for  money  had  and  re- 
ceived, a  judgment  for  damages  for  breach 
of  a  bond  cannot  be  sustained  on  appeal, 
where  the  point  of  the  insufficiency  of  the 
pleadings  was  raised  below,  by  granting 
leave  to  the  plaintiff  to  apply  to  the  trial 
court  for  an  amendment  of  the  bill  of  ex- 
ceptions to  show  that  there  was  no  surprise 
and  that  the  case  was  fully  tried,  so  as  to 
enable  him  to  save  bia  verdict  by  an  amend- 
ment of  the  pleadings;  but  the  judgment 
will  be  reversed.  Field  v,  Bankis  (1900) 
177  Maw.  36,  58  N.  E.  155. 

In  an  action  by  a  shipper  against  a  rail- 
road company  for  the  value  of  live  stock 
alleged  to  have  been  converted  by  the  de- 
fendant to  its  own  use  during;  transporta- 
tion, where  the  case  was  tried  and  sub- 
mitted to  the  jury  on  the  theory  of  an 
unlawful  conversion  by  the  defendant,  and 
the  jury  found  for  the  plaintiff,  it  was 
held  on  appeal  that,  as  the  evidence  con- 
clusively showed  that  there  was  no  conver- 
sion, and  the  court  had  erroneously  denied 
a  motion  by  the  defendant  for  a  directed 
verdict,  the  judgment  could  not  be  sus- 
tained on  the  theory  that  the  evidence 
showed  negligence  on  the  part  of  the  de- 
fendant, and  that  the  complaint  should 
therefore  be  amended  to  conform  to  the 
facts  proved.  Spokane  Grain  Co.  v.  Great 
Northern  Exp.  Co.  (1909)  55  Wash.  545, 
104  Pac.  794. 

A  complaint  will  not  be  amended  on  ap- 
peal to  conform  to  the  facts  proved,  so  as 
to  support  a  recovery  on  a  ground  of  lia- 
bility not  suggested  by  the  pleadings,  where 
the  defendant  has  taken  proper  objection 
in  the  lower  court.  Springer  v.  Westcott 
(1895)   87   Hun,  190,  33  N.  Y.  Supp.  805. 

An  amendment  of  a  complaint  will  not 
be  allowed  on  appeal,  by  changing  the  cause 
of  action  alleged  to  one  resting  on  different 
grounds,  so  as  to  conform  the  complaint  to 
the  theory  of  the  case  erroneously  sub- 
mitted to  the  jury  over  the  defendant's 
objection.  Thus,  in  an  action  for  injury 
sustained  in  falling  upon  the  sidewalk  in 
front  of  premises  owned  by  the  defend- 
ant, a  complaint  charging  that  the  injuries 
were  caused  wholly  by  the  carelessness  and 
negligence  of  the  defendant,  and  stating  a 
cause  of  action  based  only  on  negligence, 
cannot  be  amended  on  appeal,  to  support 
the  judgment,  to  show  a  cause  of  aurtion 
based  on  nuisance,  the  case  having  been 
L.R.A.1916D. 


erroneously  submitted  to  the  jury  on  the 
latter  theory.  Fisher  v.  Rankin  (1889)  55 
Hun,  606,  25  Abb.  N.  C.  191,  7  M.  Y.  Supp. 
837. 

In  Scheuer  v.  Rosenbaum  (1900)  33  Misc. 
768,  67  N.  Y.  Supp.  936,  where  the  com- 
plaint alleged  a  contract  for  delivery  of 
goods  ordered  by  the  defendant  from  the 
plaintiff  on  a  specified  date,  and  a  tender 
on  that  date,  but  the  evidence  was  insuffi- 
cient to  warrant  a  finding  of  performance 
of  the  contract  as  alleged,  it  was  held  that 
an  amendment  of  the  pleading  could  not 
be  made  on  appeal,  to  conform  to  the  proof, 
to  support  a  judgment  for  the  plaintiff,  so 
as  to  allege  a  waiver  of  performance  of 
the  contra^  as  to  time,  in  view  of  the  fact 
that  no  waiver  had  be««  pleaded,  and  after 
a  motion  had  been  made  to  dismiss  at  tihe 
close  of  the  evidence,  the  court  had  erro- 
neously submitted  the  case  to  the  jury  on 
the  theory  of  waiver. 

Where  the  defendant  has  directed  his 
evidence  to  the  issues  raised  by  the  plead- 
ings, and  the  proof  establishes  bis  defense, 
but  the  trial  court  erroneously  rules  against 
him  on  a  requested  direction  for  a  verdict, 
the  judgment  for  the  plaintiff  cannot  be 
sustained  by  permitting  an  amendment  of 
the  complaint  in  the  appellate  court  to  con- 
form to  the  proof,  so  as  to  permit  a  recov- 
ery on  a  different  theory  from  that  on 
which  the  action  was  brought  and  thereby 
eliminate  this  defense.  O'&innell  v.  George 
Morrison  Co.   (1911)   132  N.  Y.  Supp.  35S. 

M  Rutty  v.  Consolidated  Fruit  Jar  Co. 
(1889)  52  Hun,  492,  6  N.  Y.  supp.  23. 

*7Southwick  V.  First  Nat.  Bank  (1881) 
84  M.  Y.  420. 

M(».  Y.)    Ibid. 

So,  if  the  plaintiff  has  been  permitted 
to  prove  and  recover  upon  a  wholly  differ- 
ent cause  of  action  from  that  alleged,  with- 
out an  amendment  being  requested  or 
allowed,  and  against  a  seasonable  objee- 
tion  by  the  defendant,  the  pleadings  can- 
not be  amended  on  appeal  to  conform  to 
the  proof,  even  though  the  defendant  was 
probably  not  misled.  Hill  v.  Weidinser 
(1906)  110  App.  Div.  683,  97  N.  Y,  Supp. 
473. 

iSBorst  V.  Griffin  (1832)  9  Wend.  (N. 
Y.)  307,  where,  in  an  action  of  ejectment 
for  dower,  the  plaintiff  claimed  in  her 
declaration  an  undivided  third  of  the  prem- 
ises, and  on   the  trial   proved  an   assign* 
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that  the  presumption  that  the  defeated 
party,  relying  on  his  objection  at  the 
trial,  which  was  sound,  omitted  to  bring 
forward  any  other  objection  or  defense 
that  he  might  have  had,  must  be  confined 
to  cases  where  the  objection  taken  is 
one  of  substance,  and  that  in  all  other 
cases  the  party  omits  the  introduction 
of  his  defense  on  the  merits  at  the  peril 
of  an  amendment  under  the  statute. 

So,  in  a  Pennsylvania  case,**  under 
the  rule  that  an  amendment  may  be 
made  or  deemed  made  on  appeal  where 
it  is  in  furtherance  of  justice  and  the 
ease  has  been  heard  and  decided  on  its 
merits,  and  no  real  injury  will  be  done 
to  the  party  complaining  of  it,  it  was 
held  that  au  amendment  of  a  declara- 
tion on  a  note  might  be  amended  on 
appeal  to  the  supreme  court  and  the 
judgment  for  the  plaintiff  afSrmed, 
where  there  was  a  variance  between  the 
declaration  and  the  note  introduced  in 
evidence  as  to  the  date  of  the  note;  but 
that,  as  the  defendant's  objection  to  the 
introduction  of  the  note  in  evidence  be- 
cause of  the  variance  was  good,  an 
amendment  would  be  allowed  only  on 
payment  of  costs  in  error. 

The  supreme  court  of  Wisconsin  has 
laid  down  the  rule  that  where  evidence 
has  been  admitted  over  a  general  objec- 
tion, although  it  was  in  strictness  inad- 
missible on  technical  grounds,  as  that  the 
pleadings  did  not  properly  state  the 
facts  or  contained  no  statement  thereof, ' 


I  yet  if  the  evidence  admitted  establishes 
a  good  cause  of  action  or  defense  on  the 
merits,  and  it  appears  that  justice  has 
I  been  done  and  that  there  was  no  sur- 
j  prise  or  improper  advantage  taken,  the 
Judgment  on  appeal  will  not  be  dis- 
turbed, but  an  amendment  will  be  direct- 
ed, or  the  court  will  consider  the  plead- 
ings as  having  been  amended  in  the 
lower  court.*'  And  under  the  Indiana 
statute,  the  mere  fact  that  objection  has 
been  made  and  overruled  to  the  intro- 
duction of  evidence  on  the  ground  of  a 
variance  between  it  and  the  pleadings 
does  not  entitle  the  party  objecting  to 
a  reversal  of  the  judgment  against  him 
because  of  the  variance,  if  he  makes  no 
claim  on  the  trial  that  he  has  been  sur- 
prised or  misled,  since  the  variance 
under  these  circumstances,  it  is  prO" 
vided  by  the  statute,  is  immaterial,  and 
the  trial  court  might  have  ordered  an 
amendment  of  the  pleadings,  and  the 
appellate  court  is  required  in  such  a 
case  to  treat  the  pleadings  as  amended.*' 
Even  where  a  demurrer  to  the  com- 
plaint should'  have  been  sustained  on  the 
ground  that  it  failed  to  state  a  cause  of 
action,  it  has  been  held  that  the  over- 
ruling of  the  demurrer  is  not  reversible 
error  if  the  proofs  introduced  by  the 
defendant  supplied  the  defect  in  th«; 
complaint,  since  the  complaint  may  be 
amended  after  judgment  to  conform  to 
the  proof,  or  the  defect  disregarded.*^ 
It   has  been  held  also  that   even   if  a 


ment  to  her  by  admeasurers  of  a  certain 
part,  for  which  a  verdict  was  found  in  her 
favor  over  the  objection  of  the  defendant 
that  the  plaintiff  should  be  nonsuited  be- 
cause by  her  own  showing  uhe  was  not 
entitled  to  recover  the  property  demanded, 
it  being  held  that  to  support  the  judgment 
the  declaration  might  be  amended  in  the 
supreme  court  so  as  to  claim  the  land 
specifically  assigned, 

«  Waite  v.  Palmer  (1875)   78  Pa.  192. 

«  Bowman  v.  Van  Kuren  (1871)  29  Wis. 
209,  9  Am.  Rep.  554. 

This  rule  was  in  effect  applied  in  Gill 
V.  Rice  (1861)  13  Wis.  549,  where  there 
was  no  claim  of  surprise  and  the  case  had 
been  fairly  tried  on  its  merits,  the  supreme 
court  affirming  the  judgment  and  directing 
the  case  to  be  remanded  that  the  pleading 
might  be  amended  to  conform  to  the  facts 
proved,  although  the  defeated  party  had 
objected  to  the  admission  of  the  evidence 
because  of  the  defective  pleading. 

«N.  S.  Huey  C5o.  v.  Johnston  (1905) 
164  Ind.  489,  73  N.  E.  996.  To  a  similar 
effect  is  Louisville  &,  S.  I.  Traction  Co.  v. 
Lloyd  (1914)  —  Ind.  App.  — ,  105  N.  E.  519. 

In  Louisville  &  S.  I.  Traction  Co.  v. 
Lottich  (1914)  —  Ind.  App.  — ,  106  N.  E. 
903,  an  action  for  damages  for  personal 
injuries,  where  the  defendant  objected  to 
L.R.A.1916D. 


the  introduction  of  evidence  of  certain  inju- 
ries claimed  to  have  been  sustained  by  the 
plaintiff,  on  the  ground  that  they  were  not 
alleged  in  the  complaint,  and  the  court  over- 
ruled the  objection  and  admitted  the  evi- 
dence, the  appellate  court,  in  affirming  the 
judgment,  said:  "Where  there  is  neither 
objection  nor  proof  that  the  complaining 
party  is  unprepared  to  meet  such  evidence, 
and  the  objection  rests  on  the  ground  of 
variance,  or  that  the  averments  of  the  com- 
plaint are  insufficient  to  warrant  the  ad- 
mission of  such  evidence,  the  trial  court 
may  order  the  pleading  to  be  so  amended 
as  to  admit  the  proof,  and  where  that  has 
not  been  done,  on  appeal,  this  court  will 
consider  the  pleading  so  amended  as  to 
conform  to  the  proof,  where,  as'  here,  such 
amendment  and  proof  do  not  relate  to  a 
new  or  different  cause  of  action,  or  give  any 
new  right  to  a  recovery  separate  and  dis- 
tinct from  that  already  stated  in  the  plead- 
ing so  amended,  or  where  the  amendment 
does  not  change  the  theory  of  the  com- 
plaint or  pleading  amended,  but  simply  per- 
mits proof  of  an  additional  phase  of  the 
injury  resulting  from  the  causes  originally 
stated  in   the  complaint." 

«  McKinney  v.  Jones  (1882)  56  Wis.  39, 
11  N.  W.  60«,  12  N.  W.  381. 
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complaint  is  subject  to  demurrer  for 
failure  to  state  a  material  fact  essential 
to  the  recovery,  and  a  demurrer  is  over- 
ruled, a  judgment  for  the  plaintiff  will 
not  be  reversed  on  appeal  where  it  ap- 
pears to  be  right,  and  the  omitted  fact 
was  the  principal  issue  on  the  trial;  but 
the  court  will  treat  the  complaint  as 
amended  to  conform  to  the  proof,  if 
necessary  to  support  the  judgment.** 


And  in  other  cases  amendments  of  the 
pleadings  have  in  some  instances  been 
permitted  on  terms,  or  regarded  as 
made,  in  the  appellate  court,  to  support 
the  judgment,  notwithstanding  an  erro- 
neous ruling  of  the  trial  court  against 
the  defeated  party,  where  such  a  course 
appeared  to  be  in  the  interest  of  sub- 
stantial justice.*' 


«*Lang  V.  Crescent  Coal  Co.  (1906)  44 
Wash.  267,  87  Pac.  261.  In  this  case  an 
action  was  brought  on  a  contract  which 
contained  a  provision  that  the  work  was 
to  be  done  to  the  satisfaction  of  the  defend- 
ant's superintendent,  and  the  complaint 
failed  to  allege  that  the  work  was  so  per- 
fonned.  This,  however,  was  the  principal 
issue  tried  in  the  case  after  the  overruling 
of  the  defendant's  demurrer.  The  court 
on  appeal  held  that,  assuming  that  the 
complaint  was  deficient  and  that  the  court 
should  have  sustained  the  demurrer,  under 
the  liberal  practice  permitted  by  it,  the 
error  was  not  sufficient  to  require  a  re- 
versal, since,  had  the  demurrer  been  sus- 
tained, the  plaintiff  would  have  been  allowed 
to  amend. 

Although  the  declaration  in  an  action  of 
ejectment  failed  to  state  the  extent  of  the 
plaintiff's  interest  in  the  land,  as  required 
by  a  statute,  and  objection  on  this  ground 
was  taken  by  demurrer,  which  was  over- 
ruled, it  was  held  that  after  a  verdict 
specifying  such  interest,  the  appellate  court 
would  not  reverse  because  the  objection  had 
become  one  merely  of  form,  and  by  the 
statute  all  defects  in  form  after  judgment 
might  be  amended  by  the  court  in  which 
the  judgment  was  rendered  or  by  the  court 
on  appeal,  if  substantial  justice  required  the 
amendment  and  it  was  in  affirmance  of  the 
judgment.  Royston  v.  Wear  (1859)  3  Head 
(Tenn.)  7. 

Where  a  special  demurrer  alleging  a  mis- 
joinder of  parties  defendant  should  have 
been  sustained,  the  court  on  appeal  from  a 
judgment  for  the  plaintiff  in  Uiarleston  £ 
W.  C.  R.  Co.  V.  McElraurray  (1915)  —  Ga. 
App.  — ,  85  S.  E.  804,  allowed  the  plaintiff 
to  amend  his  petition  on  payment  of  costs 
of  the  writ  of  error,  by  dismissing  the  suit 
as  to  one  of  the  defehdants  who  was  not 
liable  and  had  been  improperly  joined,  and 
affirmed  the  judgment. 

M  Where  the  defendant  in  an  action  for 
damages  for  assault  objected  to  evidence 
of  the  effect  of  the  assault  on  the  health 
of  the  party  assaulted,  but  made  no  claim 
of  surprise  or  unpreparedness  to  meet  the 
proof  when  offered  over  his  objection,  and 
offered  evidence  in  rebuttal,  it  was  held 
that  the  admission  of  the  evidence  over 
objection,  if  erroneous  because  the  com- 
plaint contained  no  allegation  to  support 
it,  was  not  reversible  error,  and  that  the 
complaint  might  be  deemed  amended  on 
appeal  to  support  the  judgment  for  the 
plaintiff.  Winston  v.  Terrace  (1914)  78 
Wash.  146,  138  Pac  673. 
L.R.A.1916D. 


Where  the  case  had  been  fully  and  fairly 
tried  on  the  merits,  and  there  was  no  claim 
of  surprise,  but  the  plaintiff's  objection  tliat 
certain  evidence  was  not  admissible  under 
the  defendants'  answer  was  erroneously 
overruled  and  the  evidence  admitted,  it  was 
held  on  appeal  that  the  defendants  should 
be  allowed  to  amend  their  answer  on  such 
terms  as  appeared  just  to  the  superior 
court,  and  that  on  the  filing  of  this  amend- 
ment the  exceptions  should  be  overruled. 
Denham  v.  Bryant  (1885)  139  Mass.  110, 
28  N.  E.  691. 

And   where    the    defendant    directed   the 
trial  court's  attention  to  the  fact  that  no 
action  could  be  maintained  upon  the  declara- 
:  tion,  the  form  of  the  action  being  erroneous, 
i  but  the  case  was  fully  and  fairly  tried  on 
the  merits  without  siu^rise  to  the  defend- 
'  ant,  it  was  held  that  the  appellate  court 
;  might  overrule   exceptions   after  judgment 
I  for  the  plaintiff,  upon  amendment   of  the 
I  declaration  from  trespass  quare  clausum  to 
'  case,  on   such  terms  as  might  be   ordered 
!  bv   the  superior  court.     Beers  v.   McGinnis 
[  (1906)   191  Mass.  279,  77  N.  E.  768. 
j      AAHiere   the   declaration   in   an    action   for 
'  breach  of  contract  alleged  an  agreement  by 
the    plaintiff    to    sell    to   the   defendant    a 
certain  quantity  of  lead,  to  be  delivered  in 
lots   of   100    casks   "at   different   times    in 
the  year  1877,"  and  the  defendant  objected 
on  the  trial  to  the  introduction  of  evidence 
showing  a  contract  for  delivery  of  100  casks 
per    month,   on    the   ground   of    a    variance 
between  the  proof  and  the  declaration,  but 
the  objection  was  overruled  and  a  verdict 
found  for  the  plaintiff,  it  was  held  on  ap- 
peal that  while  there  was  a  variance  as  to 
the  description  of  the  contract  between  the 
declaration  and  the  proof,  as  the  merits  of 
the  case  had  been  fully  tried,  the  variance 
could  be  cured  after  verdict  by  an  amend- 
ment of  the  declaration,  the  plaintiff  taking 
no  costs  since  the  trial,  and  the  exceptions 
being    overruled    on    such    an    amendnieut. 
Keller  v.  Webb  (1879)  120  Mass.  393. 

In  Bennett  v.  Baum  (1911)  90  Neb.  320, 
133  N.  W.  439,  where  the  defendants  had 
objected  to  the  introduction  of  the  evidence, 
the  court,  while  stating  that  ordinarily 
such  amendments  would  not  be  permitted, 
held  that,  as  the  action  was  of  an  equitable 
nature  and  it  was  clear  that  all  tne  evi- 
dence to  sustain  or  defeat  the  issue  had 
been  produced  by  the  respective  litigants  ia 
the  district  court,  it  was  competent  for  the 
supreme  court  on  appeal,  in  the  interests 
of  justice,  to  permit  amended  pleadings  to 
be  filed  so  as  to  conform  to  the  proof. 
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«.  AMiendtnents  to  revetmn  imitment. 

While,  as  appears  from  the  above  dis- 
cussion, the  practice  is  common  of  allow- 
ing amendments  of  the  pleadings  on  ap- 
peal to  conform  to  the  proof,  in  order  to 
support  a  judgment,  the  appellate 
courts  have  refused  to  regard  such  an 
amendment  as  made,  or  permit  an 
amendment  to  conform  to  the  proof,  for 
the  pur]>ose  of  reversing  a  judgment 
otherwise   correct.**     Thus,   in   a    New 


York  ease  *''  in  which  a  motion  was  made 
at  general  term  for  an  order  conforming 
the  complaint  to  the  facts  as  proved,  the 
court  said:  "The  only  effect  of  the 
amendment  would  be  to  make  the  judg- 
ment erroneous  and  reversible  solely  by 
reason  of  such  amendment,  notwith- 
standing the  decisions  at  the  trial  and 
subsequently  at  the  general  term  were 
correct  and  according  to  law,  as  the 
pleadings    stood    when    those    decisions 


An  amendment  of  the  answer  nunc  pro 
tunc,  so  as  to  make  it  a  general  denial,  was 
allowed  on  terms  in  the  appellate  court  in 
Hoffman  v.  New  York,  L.  E.  &  W.  R.  Co. 
(1884)  18  Jones  &  S.  (N.  Y.)  403,  to  sup- 
port a  judgment  dismissing  the  complaint, 
where  the  plaintiff  failed  to  establish  a 
cause  of  action,  although  the  trial  court 
had  erroneously  denied  a  motion  by  the 
plaintiff  at  the  beginning  of  the  trial  for 
judgment  on  the  pleadings. 

Under  the  Washington  statute  requiring 
the  supreme  court  on  appeal  to  bear  the 
case  on  its  merits,  disregard  all  technicali- 
ties, and  consider  amendments  as  made 
which  could  have  been  made,  it  was  held 
not  prejudicial  error  for  the  court  to  permit 
the  plaintiff  in  an  action  for  personal  inju- 
ries, to  prove,  over  the  defendant's  objec- 
tion, acts  of  negligence  not  specifically  set 
forth  in  the  complaint,  where  it  did  not 
appear  that  the  defendant  had  been  sur- 
prised or  misled,  or  had  been  prevented 
from  fully  presenting  his  case  to  the  jury. 
Sjong  v.  Occidental  Fish  Co.  (1914)  78 
Wash.  4,  138  Pac.  313. 

See  also  Landers  v.  Quincy,  0.  k  K.  C. 
R.  Co.  (1905)  114  Mo.  App.  665,  90  S.  W. 
117,  where  the  plaintiff  voluntarily  dis- 
missed a  count  of  his  petition  under  the 
mistaken  impression  that  the  allegations 
therein  were  also  in  the  remaining  count, 
and  the  instructions  erroneously  related  to 
the  allegations  of  both  counts,  and  it  was 
held  that  the  plaintiff  could  not  on  appeal 
amend  his  petition  bo  as  to  restore  the  dis- 
missed count;  but  that  the  case  would  not 
be  reversed  unless  the  error  materially 
affected  the  merits. 

*8  Peterson  v.  Lincoln  County  (1912)  92 
Neb.  167,  138  N.  W.  122,  Ann.  Cas.  1913E, 
1309;  Star  S.  S.  &».  v.  Mitchell  (1865)  1 
Abb  Pr.  N.  S.  (N.  Y.)  396;  Willinini  v.  Birch 
(1860)  6  BoEw.  (N.  Y.)  674;  McGinniss  v. 
New  York  (1876)  «  Daly  (N.  Y.)  416; 
Weems  v.  Shaughnessy  (1893)  70  Hun,  176, 
24  N.  Y.  Supp.  271;  Howell  v.  Grand  Trunk 
R.  Co.  (1896)  92  Hun,  423,  36  N.  Y.  Supp. 
544;  Volkening  v.  De  Graaf  (1880)  81  W.  Y. 
268;  Amherst  College  v.  Ritch  (l897)  151 
N.  Y.  282,  37  L.R.A.  305,  45  N.  E.  876; 
Justices  of  Tyrrel  v.  Simmons  (1855)  48 
N.  C.  (3  Jones,  L.)  187,  see  also  Englis  v. 
Furniss  (1856)  3  Abb.  Pr.  (N.  Y.)  82  (the 
court  stating  that  there  is  nothing  in 
the  Code  warranting  any  amendment  of  the 
pleadings  except  for  the  purpose  of  sustain- 
ing the  judgment). 

In  Howell  v.  Grand  Trunk  R.  Co.  (1895) 
L.R.A.1916D. 


92  Hun,  423,  36  N.  Y.  Supp.  544,  the  court 
said  that  "in  support  of  a  judgment  the 
court  may  on  review  treat  pleadings  as 
though  they  had  been  amended  so  as  to  con- 
form to  the  facts  found,  when  it  'can  be 
done  without  overruling  an  exception  well 
taken  upon  the  question  of  variance  be- 
i  tween  the  pleadings  and  proofs.  .  .  . 
But  that  rule  does  not  apply  with  the  same 
force  to  create  error  and  for  the  purpose 
of  reversal  of  a  judgment."  In  this  ease 
it  was  held  that  the  appellate  court  would 
not  amend  the  complaint  or  regard  it  as 
amended,  to  reverse  the  judgment,  where 
the  evidence  did  not  entitle  the  plaintiff 
to  recover  on  the  cause  of  action  alleged 
in  the  complaint,  and  the  defendant  on  the 
trial  properly  raised  the  question  that  the 
plaintiff  must  rely  upon  the  cause  of  action 
alleged,  and  no  motion  for  leave  to  amend 
the  complaint  was  made. 

The  rule  that  an  amendment  of  the  plead- 
ings will  not  be  allowed  by  an  appellate 
court  to  reverse  the  judgment  was  applied 
in  Justices  of  Tyrrel  v.  Simmons  (1855) 
48  N.  C.  (3  Jones,  L.)  187,  where  the  action 
for  a  breach  of  contract  should  have  been 
by  a  county  instead  of  by  justices  of  the 
peace  in  their  individual  names,  and  the 
lower  court  had  rightly  ordered  a  nonsuit. 

It  was  held  in  Abbott  v.  Reedy  (1904) 
9  Idaho,  577,  75  Pac.  764,  that  where  the 
issue  as  to  the  existence  of  a  separate  and 
distinct  water  right  and  appropriation  is 
not  made  by  the  pleadings,  and  the  proofs 
tend  to  establish  such  a  right,  but  no 
amendment  of  the  pleadings  is  offered  in 
the  trial  court,  the  appellate  court  will  not 
go  beyond  the  issue  so  made  to  modify  the 
judgment. 

The  North  Carolina  statute  authorizing 
the  supreme  court  to  make  amendments  in 
the  same  manner  as  they  should  have  been 
made  in  the  superior  or  county  courts,  "at 
any  time,  in  any  thing,"  was  said  (dictum) 
in  Grist  v.  Hodges  (1831)  14  N.  C.  (3  Dev. 
L.)  198,  to  contemplate  such  amendments 
only  as  were  necessary  to  support  the  judg- 
ment below,  and  not  to  contemplate  an 
amendment  which  would  require  a  new  plea 
or  replication,  and  render  the  reversal  of  a 
judgment  on  a  new  trial  necessary. 

« Williams  v.  Birch  (1860)  6  Bosw. 
(N.  Y.)  674. 

Attention  is  called  to  a  class  of  cases 
represented  by  Balcom  v.  Woodruff  (1849) 
7  Barb.  (».  Y.)  13,  and  Harrison  v.  Ma- 
goon  (1905)  16  Haw.  485,  which  this  anno- 
tation does  not   purport  to  cover,  dealing 
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were  made.  We  are  not  aware  of  any 
decisions  which  hold  it  a  proper  exer- 
cise of  discretion,  or  that  the  court  has 
the  power  to  so  amend  the  pleadings, 
after  a  trial  and  a  review  at  the  gen- 
eral term  of  exceptions  there  taken,  as 
to  convert,  merely  by  force  of  such 
amendment,  a  correct  decision  into  an 
erroneons  one,  and  an  irreversible  into  a 
reversible  judgment." 

Although  the  facts  were  such  as  to 
call  only  for  the  application  of  the  rule 
that  an  appellate  court  will  in  a  proper 
case  permit  an  amendment  of  the  plead- 
ings to  conform  to  the  proof  for  the 
purpose  of  sustaining  a  judgment,  but 
will  not  grant  such  permission  to  defeat 
a  judgment,  the  majority  of  the  court  in 
a  Nebraska  ease**  indicated  that  there 
might  be  circumstances  under  which  a 
diflferent  rule  would  obtain.    Part  of  the 


court    were    of    tine    opinion    that    an 

amendment  not  for  the  purpose  of  sus- 
taining a  judgment,  but  for  the  purpose 
of  reversing  it,  not  to  cure  error,  but  to 
create  it,  should  never  be  allowed  oti 
appeal;  but  the  rule  laid  down  by  the 
majority  was  that  "the  power  of  the 
supreme  court  to  permit  an  amendmant 
of  a  pleading  to  conform  to  the  proofs 
is,  as  a  rule,  only  exercised  to  sustain 
a  judgment,  and  not  to  reverse  it,  ex- 
cept where  it  clearly  appears  that  a  re- 
fusal to  permit  the  amendment  would 
cause  a  miscarriage  of  justice." 

III.  Applicatitms. 

a.  In  general. 

The  principles  above  considered  havb 
been  applied  under  various  circum- 
stances.*     Sometimes,    it    wiU    be   oh- 


with  the  question  whether  the  appellate 
court  may  under  some  circumstances,  in 
order,  for  instance,  to  avoid  the  bar  of  the 
statute  of  limitations,  permit  an  amend- 
ment of  the  pleadings  and  a  new  trial,  the 
judgment  being  otherwise  correct.  In  the 
lat^r  case  on  appeal  from  a  judgment  for 
the  defendant,  the  court  held  that,  although 
a  new  action  would  be  barred  by  the  stat- 
ute of  limitations,  it  could  not  permit  the 
plaintiff  to  amend  the  complaint,  and  have 
a  new  trial  rendered  necessary  by  the 
amendment,  in  the  absence  of  error  in  the 
judgment  rendered.  But  in  the  former  case 
the  general  rule  that  a  party  who  has  not 
applied  for  an  amendment  until  he  has 
been  nonsuited  cannot  at  general  term  ob- 
tain an  amendment,  and  a  new  trial  ren- 
dered necessary  by  the  amendment,  was 
held  to  yield  to  an  exception  under  the 
peculiar  circumstances  existing,  the  stat- 
ute of  limitations  having  run  against  the 
demand,  and  the  objection  being  technical, 
and  not  having  been  made  on  a  previous 
trial. 

«« Peterson  v.  Lincoln  County  (1912)  92 
Neb.  167,  138  N.  W.  122,  Ann.  Cas.  1913E, 
1309  (suit  to  quiet  title). 

*»In  an  action  against  a  railroad  com- 
pany for  damages  for  delay  in  the  trans- 
portation and  delivery  of  goods,  a  judg- 
ment for  special  damages  will  not  be  re- 
versed on  the  ground  that  the  complaint 
did  not  contain  sufficient  allegations  to  war- 
rant a  recovery  for  such  damages,  if  the 
facts  proved  without  objection  sustain  the 
judgment,  but  the  complaint  on  appeal  will 
be  considered  as  amended  to  conform  to 
the  proof.  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
King  (1912)  104  Ark.  215,  148  S.  W.  1035. 

After  a  general  verdict  for  the  plaintiff 
in  an  action  to  recover  the  aniotmt  of  a 
note  where  the  complaint  erroneously  con- 
tained two  counts,  the  two  together  stat- 
ing but  one  cause  of  action,  it  was  held 
that  on  appeal  the  court  would  regard  as 
done  what  ought  to  have  been  done  and 
L.R.A.1916D. 


treat  the  two  counts  as  one.    Oley  v.  Millrr 
(1901)   74  Conn.  304,  50  Atl.  744. 

Where  an  amendment  in  matter  of  form 
ia  allowable,  the  appellate  court  will  |;ive 
the  party  entitled  to  the  amendment  the 
benefit  of  it  as  though  it  had  been  actuallT 
made.    McKay  v.  Friebele  (1858)  8  Fla.  ii. 

On  exception  to  a  judgment  refusing  a 
petition  for  certiorari  after  a  verdict  ia  a 
justice's  court  adverse  to  the  plaintiff  in 
a  lien  foreclosure  proceeding,  where  the 
case  was  argued  on  appeal  by  both  sides 
upon  the  theory  that  one  of  the  contested 
issues  was  whether  or  not  demand  for  pay- 
ment was  made  before  the  institution  of 
the  proceeding,  it  was  held  that  the  atx 
would  be  dealt  with  as  though  a  counter 
affidavit  was  duly  filed,  denying  that  such 
demand  was  made.  Hutson  v.  Sutton 
(1912)  10  6a.  App.  844,  74  S.  E.  447. 

In  an  action  on  an  insurance  policy  where 
evidence  of  forfeiture  was  introduced  with 
out  objection,  and  this  question  was  treated 
by  both  parties  as  an  issue  on  the  trial, 
it  was  held  that  the  plaintiff  on  an  appeal 
could  not  insist  that  this  was  not  an  issue, 
although  forfeiture  was  not  especially 
pleaded.  American  Ins.  Co.  v.  Walstoa 
(1903)  111  m.  App.  133. 

In  Missouri  Valley  R.  Co.  v.  Caldwell 
(1871 )  8  Kan.  244,  it  was  held  in  an  action 
against  a  carrier  to  recover  the  value  of 
property  damaged  in  transportation,  that 
a  judgment  for  the  plaintiff  would  not  be 
reversed  on  the  ground  of  variance  in  that 
the  petition  alleged  that  the  defendant  as 
a  common  carrier  received  the  property 
for  transportation  and  so  negligently 
handled  it  that  it  was  damaged,  and  tlie 
proof  showed  an  agreement  for  transporta- 
tion relieving  the  carrier  from  its  liability 
as  an  insurer,  but  not  relieving  it  from 
liability  for  ordinary  negligence.  The  court 
stated  that,  assuming  this  to  be  a  case  of 
variance,  it  was  such  a  case  as  would 
manifestly  have  required  the  court  to  give 
leave  to  amend  the  petition  to  conform  to 
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served,  the  defects  or  variances  are  of 
a  formal  or  technical  nature,  which  it 


seems  might  simply  have  been  regarded 
as  of  too  immaterial  or  unsubstantial  a 


the  facts  proved,  since  the  defendant  could 
not  claim  to  be  prejudiced  by  such  an 
amendment,  and  the  judgment  ought  there- 
fore not  to  be  disturbed  because  no  formal 
amendment  was  made. 

Without  indicating  the  particular  de- 
fects, the  court  in  Grandstaff  v.  Brown 
(1879)  23  Kan.  176,  stated:  "If  some  of 
the  allegations  of  the  petition  might  be 
considered  as  slightly  defective,  still  the 
petition  may  now  be  considered  as  amended, 
so  as  to  make  its  allegations  correspond 
(o  the  facts  proved.  ,  .  .  There  can  be 
no  question  but  that  the  evidence  was  suffi- 
cient as  to  all  facts  concerning  which  it  is 
claimed  that  the  petition  was  defective. 
Besides,  after  all  the.  evidence  was  intro- 
duced, .  .  .  the  defendant  .  .  .  filed 
an  amended  answer,  which  helped  to  sup- 
ply the  supposed  defective  allegations  of 
the  petition." 

"A  defect  in  the  pleadings  or  proceedings, 
which  ought  to  have  been  corrected  below 
by  amendment,  will  be  disregarded  in  the 
supreme  court  on  appeal,  or  considered  as 
amended.  Wilkins  v.  Tourtellott  (1883) 
29  Kan.  513  (obiter). 

In  Wilcox  &  W.  Organ  Co.  v.  Lasley 
(1899)  40  Kan.  621,  20  Pac.  228,  the  court 
said:  "Conceding  the  variance  between 
some  of  the  allegations  of  the  answer  and 
the  facts  established,  still,  as  the  case  is 
such  a  one  as  would  manifestly  require 
the  trial  court  to  give  leave  to  amend  the 
answer  to  conform  to  the  facts  proven,  and 
as  the  plaintiff  could  not  justly  claun  to  be 
prejudiced  by  such  an  amendment,  we  do 
not  think  the  judgment  ought  to  be  dis- 
turbed because  no  formal  amendment  has 
actually  been  made.  We  will  consider  the 
amendment  as  having  been  made." 

In  Carnahan  v.  Lloyd  (1806)  4  Kan.  App. 
605,  46  Pac.  323,  where  the  trial  court  sus- 
tained a  demurrer  to  the  plaintiff's  evi- 
dence, it  was  held  that  the  ruling  could 
not  be  sustained  on  the  ground  of  a  tech- 
nical variance  between  the  petition  and  the 
proof,  in  that  the  petition  alleged  that  the 
note  evidencing  the  debt  sued  for  had  been 
transferred  by  the  original  payee  to  the 
plaintiff,  and  the  proof  showed  that  there 
had  been  several  intermediate  transfers.  It 
was  said:  "If  an  amendment  in  this  respect 
was  necessary,  this  court,  in  furtherance  of 
justice,  will  consider  such  an  amendment 
made,  for  it  is  evident  that  no  one  has  been 
misled  to  his  prejudice." 

Where  so  allegation  in  the  reply  was 
treated  as  an  amendment  to  the  petition, 
and  the  rights  of  the  parties  fairly  and 
fully  considered  under  it,  it  was  held  that 
the  appellate  court  would  treat  the  peti- 
tion as  amended.  RulTner  v,  Ridley  (1883) 
81  Ky.  165. 

In  an  action  involving  a  settlement  of 
partnership  accounts,  it  was  held  in  Bolin- 
ger  V.  Hanson  (1883)  5  Ky.  L.  Rep.  186 
(abstract),  that,  as  the  pleadings  did  not 
state  farts  showing  that  a  partnership  ex- 
I,.R.A.1916D. 


isted,  the  parties  on  appeal  should  be  per- 
mitted to  reform  the  pleadings  and  to  pre- 
sent issues  which  it  seemed  were  supposed 
to  have  been  made. 

Under  the  Alassachusetts  statute  author- 
izing the  court  to  allow  amendments  upon 
just  and  reasonable  terms  at  any  time 
before  judgment,  it  has  been  held  on  the 
hearing  of  exceptions  taken  by  the  defend- 
ant after  a  verdict  for  the  plaintiff,  that 
the  supreme  court  may  allow  amendments 
of  the  complaint  so  as  to  cure  a  variance 
between  the  complaint  and  the  proof  which 
has  not  affected  the  merits  of  the  case  or 
misled  or  surprised  the  defendant;  but  that 
where  objection  on  the  ground  of  variance 
is  made  at  the  trial,  the  plaintiff,  if  he 
amends,  is  not  entitled  to  cost  accrued  after 
the  trial.  Cleaves  v.  Lord  (1854)  3  Gray 
(Mass.)  66;  Peck  v.  Waters  (1870)  104 
Mass.  345;  Nichols  v.  Prince  (1864)  8  Allen 
(Mass.)  404. 

It  was  held  in  Stone  v.  White  (1857)  8 
Gray  (Mass.)  589,  that  the  supreme  court 
had  power  under  statute  to  allow  an  amend- 
ment of  a  declaration  in  an  action  on  a 
contract,  by  striking  .out  an  alleged  con- 
sideration of  which  there  was  no  proof,  the 
declaration  alleging  two  good  and  distinct 
considerations ;  but .  as  the  trial  court  had 
erroneously  refused  to  instruct  the  jury 
that  the  plaintiff  was  bound  to  prove  the 
whole  consideration  as  alleged,  the  plaintiff 
would  be  allowed  no  costs  incurred  since 
the  trial. 

An  objection  that  there  was  a  variance 
between  the  declaration  and  the  theory 
upon  which  the  case  was  submitted  to  the 
jury,  made  for  the  first  time  on  appeal,  is 
not  available  to  reverse  the  judgment,  if 
the  variance  is  one  which  might  have  been 
cured  by  amendment,  since  the  appellate 
court  will  regard  the  amendment  as  made 
to  conform  to  the  proof.  Scendar  v.  Winona 
Copper  C^.  (1912)  169  Mich.  666,  135  N.  W. 
961. 

In  Humphries  v.  Spafford  (1883)  14  Neb. 
488,  16  N.  W.  911,  the  court  said:  "We  have 
no  doubt  whatever  that  an  amendment  at 
this  stage  of  the  case  is  in  harmony-  with 
§  144  of  the  Code,  where  the  ends  of  justice 
seem  to  demand  it."  The  court  was  of  the 
opinion  that  the  plaintiff  should  be  per- 
mitted in  the  supreme  court  to  have  the 
petition  amended  and  the  case  remanded  to 
the  district  court  for  further  proceedings, 
where  the  petition  apparently  failed  to  set 
forth  her  claim,  although  she  had  recovered 
the  amount  claimed  in  the  petition. 

Where  substantial  justice  has  been  done 
and  evidence  has  been  introduced  without 
objection  showing  that  the  plaintiff  is  en- 
titled to  recover,  an  objection  on  appeal 
that  the  action  should  have  been  to  recover 
on  a  quantum  meruit,  and  not  on  contract, 
is  not  available  to  reverse  the  judgment  for 
the  plaintiff,  but  the  appellate  court  will, 
if  necessary,  permit  an  amendment  of  the 
petition  to  conform  to  the  proof,  or  remand 
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nature  to  require  a  reversal  of  the  judg- 
ment or  an  amendment  of  the  pleadings. 


And  in  cases  of  this  kind  some  courts 
have  held  simply  that  the  defect  or  vari- 


the  cause  to  the  district  court  for  that  pur- 
pose. Homan  v.  Steele  (1886)  18  Neb.  652, 
26  N.  W.  472. 

On  error  from  a  judgment  for  the  plain- 
tiff in  an  action  to  recover  the  amount  due 
on  a  note,  the  court  held  that,  although  it 
had  no  power  to  grant  leave  to  amend  the 
declaration,  it  could  disregard  -what  was 
clearly  a  clerical  mistake  in  the  name  of 
the  party  alleged  to  have  made  the  prom- 
ise to  pay.  Rowell  v.  Bruce  (1831)  5  If.  H. 
381. 

The  power  of  amendment  conferred  by 
the  New  Jersey  practice  act  of  1874  ex- 
tends to  the  court  of  errors  and  appeals; 
and  that  court  may  allow  an  amendment 
to  sustain  a  judgment  where  the  defect  is 
merely  a  matter  of  form,  and  has  not  preju- 
diced in  any  way  the  adverse  party.  Amer- 
ican Popular  L.  Ins.  Co.  v.  Day  (1876)  39 
N.  J.  L.  89,  23  Am.  Rep.  198.  The  rule 
was  applied  in  this  case  to  uphold  a  judg- 
ment for  the  plaintiff  in  an  action  on  an 
insurance  policy  which  was  under  seal, 
where  the  form  of  the  action  should  have 
been  covenant  instead  of  assumpsit. 

An  amendment  of  an  action  from  assump- 
sit to  one  of  covenant,  the  instrument  sued 
upon  being  found  to  be  under  seal,  may 
be  permitted  in  the  appellate  court  to  sup- 
port the  verdict,  where  tlie  real  contro- 
versy has  been  tried  and  it  is  not  claimed 
that  the  defense  was  in  any  respect  limited 
or  abridged  by  the  error.  Redstrake  v. 
Cumberland  Mut.  F.  Ins.  Co.  (1882)  44  N.  J. 
L.  294. 

Where,  upon  the  incontrovertible  facts, 
a  verdict  must  necessarily  pass  in  favor  of 
the  plaintiff  for  false  representation,  al- 
though the  recovery  by  him  cannot  be  sus- 
tained on  the  ground  of  a  breach  of  con- 
tract, on  which  the  action  is  based,  a  new 
trial  will  not  be  granted,  but  the  pleadings 
may  be  amended  on  appeal  to  support  the 
recovery.  Westervelt  v.  Demarest  (1884) 
46  N.  J.  L.  37,  dO  Am.  Rep.  400. 

An  objection  made  for  the  first  time  on 
appeal,  that  the  form  of  the  action  should 
have  been  trespass  instead  of  trespass  on 
the  case,  which  might  have  been  obviated 
by  amendment  in  the  lower  court,  may  be 
cured  by  amendment  on  appeal,  to  support 
the  judgment.  Haebrouck  v.  Winkler 
(1886)  48  N.  J.  L.  431,  6  Atl.  22. 

In  O'Neill  v.  Leeds  (1899)  —  K.  J.  L.  — , 
43  Atl.  650,  where  it  appears  that  the  real 
issue  between  the  parties  had  been  tried, 
and  that  the  trial  court  had  properly  di- 
rected a  verdict  for  the  plaintiff,  it  was 
held  that  an  amendment  of  the  declara- 
tion might  be  made  in  the  supreme  court 
on  a  rule  to  show  cause  why  a  new  trial 
should  not  be  granted,  by  inserting  in  the 
declaration  a  count  which  the  plaintiff  had 
failed  to  insert  after  having  obtained  per- 
mission so  to  do  from  the  trial  court. 

Where  the  complaint  alleged  a  contract 
for  railroad  grading  to  be  done  by  the 
plaintiff  for  the  defendant,  and  a  refusal  by 
the  defendant  to  permit  the  plaintiff  to 
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perform  the  work,  while  the  proof  showed 
a  refusal  by  the  defendant  to  execute  the 
contemplated  written  contract  embodying 
the  terms  agreed  upon,  it  was  held  that, 
as  the  variance  did  not  affect  the  merits  of 
the  case  and  the  defect  was  merely  formal, 
the  complaint  could  be  amended  on  appeal 
so  as  to  support  a  judgment  for  the  plain- 
tiff. Pratt  V.  Hudson  River  R.  Co.  (1880) 
21  N.  Y.  305.  The  case  was  decided  under 
§  173  of  the  Code,  providing  that  the  court 
may,  before  or  after  judgment,  in  further- 
ance of  justice  and  on  such  terms  as  may 
be  proper,  amend  any  pleading  by  correct- 
ing a  mistake  in  any  respect  or  inserting 
other  allegations  material  to  the  case,  or, 
where  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense,  by  con- 
forming the  pleading  to  the  facts  proved. 
And  it  was  said  that  before  the  enactment 
of  the  statute  a  new  trial  would  have  been 
necessary. 

Under  the  above  provision  of  the  New- 
York  Code,  in  an  action  against  partners, 
an  amendment  of  a  supplemental  answer 
setting  up  a  claim  by  one  member  of  a 
firm  was  held  properly  allowed  at  general 
term  after  a  judgment  for  the  defendant, 
so  as  to  assert  a  claim  by  all  the  mem- 
bers of  the  firm,  in  accordance  with  the 
proof.  Thompson  v.  Kessel  (1864)  30  N.Y. 
383 

In  Fallon  v.  Lawler  (1886)  102  N.  Y.  228, 
6  N.  E.  392,  it  was  held  that  a  complaint 
in  an  action  to  enforce  a  mechanics'  lien 
might  be  considered  on  appeal  as  amended 
to  conform  to  the  proof,  so  as  to  support 
the  judgment,  by  alleging  a  new  contract 
between  the  parties  foi-  the  completion  of 
the  work,  which  was  shown  by  evidence  in- 
troduced without  objection. 

An  objection  that  the  complaint  in  an 
action  on  a  contract  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  is 
not  available  on  appeal  to  reverse  a  judg- 
ment for  the  plaintiff,  if  the  evidence  intro- 
duced without  objection  as  not  within  the 
pleadings  warranted  the  judgment,  although 
at  the  opening  of  the  case  the  defendant 
moved  to  dismiss  the  complaint  as  not  stat- 
ing facts  sufficient  to  constitute  a  cause  of 
action,  and  the  motion  was  denied  with 
leave  to  renew,  where  subsequent  motions 
during  the  trial  to  dismiss  the  complaint 
did  not  include  its  insufficiency  as  a  ground 
therefor;  but  the  complaint  on  appeal  may 
be  amended  to  conform  to  the  proof,  if 
necessary  to  sustain  the  judgment.  John- 
son V.  Albany  (1903)  86  App.  Div.  567,  83 
N.  Y.  Supp.  1002. 

In  Reit  v.  Meyer  (1914)  160  App.  Div. 
752,  146  N.  Y.  Supp.  75,  it  was  held  that, 
for  the  purpose  of  determining  on  appeal 
the  correctness  of  a  judgment  dismissing 
the  complaint  in  an  action  for  maHcious 
prosecution,  the  allegations  of  the  com- 
plaint would  be  deemed  supplemented  by 
the  opening  statement  of  counsel  for  the 
plaintiff  as  to  the  manner  in  which  the 
prosecution   had   terminated,   it   not   being 
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ance  should  be  disregarded  on  appeal  as 
immateriaL     As  before  stated,  eases  of 


this  kind  are  not  ^nerally  included  in 
the  note.    But  even  where  the  variance 


daimed  that  in  bo  far  as  the  opening  state- 
ment was  broader  than  the  allegations  of 
the  complaint  in  this  respect  the  evidence 
would  not  have  been  admissible. 

Where  the  complaint  in  an  action  to  re- 
eover  payments  and  expenses  under  a  con- 
tract for  conveyance  of  property  to  the 
plaintiff  alleged  a  refusal  by  the  defendant 
to  convey  and  an  election  by  the  plaintiff 
to  rescind  the  contract,  and  evidence  was 
introduced  without  objection  as  to  its  ad- 
missibility under  the  pleadings,  showing  a 
partial  destruction  of  the  property  by  fire 
before  the  time  agreed  upon  for  the  con- 
veyance, which  would  justify  the  plaintiff 
in  rescinding  the  contract,  it  was  held  that 
the  pleadings  on  appeal  might  be  amended 
to  conform  to  the  proof,  to  support  a  judg- 
ment for  the  plaintiff.  Listman  v.  Hickey 
(1892)   65  Hun,  8,  19  N.  Y.  Supp.  880. 

In  an  action  for  an  accounting  between 
partners,  in  affirming  a  judgment  for  the 
plaintiff  the  court,  in  Tannenbaum  v. 
Armeny  (1894)  81  Hun,  581,  31  N.  Y.  Supp. 
Sa,  said:  "It  is  urged  that  there  is  a  mate- 
rial variance  between  the  agreement  alleged 
in  the  complaint  and  the  proof  adduced  by 
the  plaintiff,  the  plaintiff  alleging  no  time 
for  the  copartnership,  and  the  court  having 
found  that  it  was  to  exist  for  one  year,  and 
that  there  were  some  discrepancies  in  the 
proof  and  allegations  in  regard  to  localities. 
These  objections  are  of  no  avail  upon  this 
appeal,  because  if  there  is  any  discrepancy 
between  the  allegations  of  the  complaint 
and  the  findings  and  judgment  of  the  court, 
the  pleadings  will  be  amended  in  order  to 
support  the  judgment." 

A  complaint  in  an  action  on  an  insur- 
ance policy,  showing  ownership  of  the  prop- 
erty in  the  plaintiff  when  the  insurance 
was  effected,  may  be  amended  on  appeal, 
if  necessary  to  support  the  judgment,  to 
conform  to  the  proof  showing  that  the 
plaintiff  continued  to  be  the  owner  to  the 
time  of  the  trial.  Davis  v.  Grand  Rapids 
r.  Ins.  Co.  (1895)  15  Misc.  263,  36  H.  Y. 
Supp.  798,  affirmed  without  opinion  in 
(1898)  157  N.  Y.  685,  51  N.  E.  1090. 

Under  §  723  of  the  New  York  Code,  pro- 
Tiding  that  the  court  may,  upon  the  trial 
or  at  any  other  stage  of  the  action,  before 
or  after  judgment,  in  furtherance  of  justice, 
tnd  on  such  terms  as  it  deems  just,  amend 
any  pleading  or  other  proceeding  by  adding 
or  striking  out  the  name  of  a  party,  or  by 
correcting  a  mistake  in  any  respect,  or  by 
inserting  an  allegation  material  to  the  ease, 
or,  where  the  amendment  does  not  change 
substantially  the  claim  or  the  sense,  by  con- 
forming the  pleading  or  other  proceedings 
to  the  facts  proved,  and  that  in  every  stage 
of  the  action  the  court  must  disregard  an 
error  or  defect  in  the  pleadings  or  proceed- 
ings which  does  not  affect  the  substantial 
rights  of  the  adverse  party,  it  was  held  in 
Van  Orden  v.  Morris  (1897)  19  Misc.  497, 
43  N.  Y.  Supp.  1108,  an  action  for  a  broker's 
commission  for  procuring  a  loan,  that  a 
Tariance  between  the  allegations  of  the 
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complaint  and  the  proof,  hi  that  the  com- 
plaint alleged  the  procuring  by  the  plaintiff 
of  the  proposed  lender  and  the  making  of 
the  loan,  and  the  proof  showed  that  the  loan 
was  never  actually  made,  although  the 
lender  was  ready  to  make  the  loan,  would 
be  disregarded  on  appeal,  or  the  complaint 
amended  to  conform  to  this  facts  proved,  the 
evidence  having  been  introduced  without 
objection. 

In  an  action  against  a  railroad  company 
for  assault  of  a  passenger  by  a  conductor, 
where  the  action  was  brought  in  the 
municipal  court,  which  was  without  juris- 
diction ''  because  the  complaint  alleged  a 
cause  of  action  for  assault,  but  the  case  was 
tried  on  the  merits  without  objection  and  a 

S'ldgment  rendered  for  tha  plaintiff,  it  was 
eld  on  appeal  that,  since  the  complaint 
could  have  been  framed  according  to  the 
evidence  for  damages  for  breach  of  contract, 
and  such  an  action  would  have  been  within 
the  jurisdiction  of  the  municipal  court,  the 
complaint  could  be  amended  accordingly  on 
the  appeal  and  the  judgment  affirmed.  Rein 
V.  Brooklyn  Heights  R.  Co.  (1905)  47  Misc. 
676,  94  n.  Y  Supp.  636.  The  court  cited 
§  166  of  the  municipal  court  act,  which  it 
stated  required  the  court  to  allow  a  plead- 
ing to  be  amended  at  any  time  if  sub- 
stantial justice  would  be  promoted  thereby, 
and  S  326,  extending,  it  was  said,  that  re- 
quirement by  implication  to  the  appellate 
court. 

In  an  action  for  injury  to  mortgage  secur- 
ity, an  omission  in  the  complaint  to  allege 
insolvency  of  the  mortgagor  may  be  cured 
by  amendment  in  the  appellate  court  to  sus- 
tain a  verdict  for  the  plaintiff,  where  evi- 
dence introduced  without  objection  estab- 
lishes such  insolvency,  and  the  course  of 
the  trial  is  the  same  as  if  the  allegation 
had  been  in  the  complaint.  Rowland  v. 
Sprauls  (1893)  66  Hun,  635,  60  N.  Y.  S.  R. 
021,  21  N.  Y.  Supp.  895. 

Where  the  judgment  contained  an  item 
of  recovery  not  embraced  in  the  pleadings, 
but  sustained  by  the  proof,  and  the  ques- 
tion had  been  fairly  litigated,  it  was  held 
that  the  appellate  court  might  treat  the 
pleadings  as  amended,  or  allow  an  amend- 
ment, in  such  respect  as  the  court  at  special 
term  would  have  allowed.  Foote  T.  Roberts 
(18«7)  7  Robt.  (N.  Y.)  17. 

It  was  held  in  White  v.  Reed  (1890)  26 
Jones  &  S.  333,  11  N.  Y.  Supp.  575,  that  the 
appellate  court  in  an  action  to  set  aside  a 
sale  of  partnership  property  and  for  an 
accounting  might,  if  necessary  to  sustain  a 
judgment  for  the  defendants  for  the  sum 
found  due  them  from  the  plaintiff,  order  the 
answers  to  be  amended  by  inserting  a 
prayer  for  affirmative  relief.  The  judgment 
was  on  appeal  modified  on  other  points  in 
(1891)  124  K.  Y.  488,  26  N.  E.  1037. 

Where  evidence  was  admitted  without 
objection  to  disprove  the  due  execution  of 
ah  assignment  by  a  firm,  it  was  held  on 
appeal  from  a  judgment  declaring  tha 
assignment  void,  tiiat,  although  the  jAead- 
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appeared  to  be  of  an  unsubstantial  na- 1  treated  the  matter  from  the  standpoint 
ture    the    courts    in    some    casea    have  {  of    amendment    of    the    pleading,    and 


ings  were  insufficient  to  warrant  tbe  intro- 
duction of  the  evidence  over  objection,  the 
case  would  l>e  treated  aa  if  the  pleadings 
had  been  properly  amended.  Hooper  v. 
Beecher  (1887)  7  W.  Y.  S.  R.  405. 

It  was  held  in  Hudson  v.  Swan  (1879)  7 
Abb.  N.  C.  (N.  T.)  324,  that  a  complaint 
in  an  action  to  recover  possession  of  per- 
sonal property  which  alleged  ownership  in 
the  plaintiff  could  be  amended,  on  appeal 
from  a  judgment  for  the  plaintiff,  to  con- 
form to  the  proof,  which  showed  that  the 
plaintiff  and  the  defendant  were  tenants  in 
common  of  the  chattel,  and  that  the  plain- 
tiff had  a  lien  thereon  by  agreement  and 
was  entitled  to  ftossession  until  satisfaction 
of  the  lien,  the  case  having  been  tried  with- 
out objection  that  under  the  pleadings  the 
plaintiff  could  not  recover  by  proving  a 
right  to  possession  as  lienor.  The  decision, 
upholding  the  judgment  for  the  plaintiff, 
was,  however,  reversed,  in  (1881)  83  N.  Y. 
552,  on  the  ground  that  the  question  was 
not  simply  one  of  amendment  of  the  plead- 
ings to  conform  to  the  proof,  but  that  there 
hiui  been  error  in  permitting  the  plaintiff, 
who  throughout  the  trial  claimed  aa  sole 
owner  of  the  property,  and  had  submitted 
this  issue  to  the  jury,  to  be  allowed,  over 
the  defendant's  objection,  at  the  same  time 
to  submit  to  the  jury,  without  abandoning 
the  former  claim,  the  inconsistent  theory 
that  he  was  entitled  to  possession  as  lienor. 

It  was  held  in  Flaherty  v.  Greenman 
(1878)  7  Daly  (W.  Y.)  481,  that,  if  neces- 
sary to  support  the  judgment,  the  general 
term  would  allow  an  amendment  of  a  com- 
plaint in  an  action  against  a  carrier  for  loss 
of  a  trunk,  alleging  the  loss  while  in  charge 
of  defendants  "as  common  carriers  of 
passengers  and  baggage,"  to  conform  to  the 
proof,  showing  that  the  defendants  were 
carriers  of  frei^t  as  well  aa  of  passengers, 
and  that  the  trunk  might  have  been  lost 
while  being  carried  as  freight. 

It  was  held  in  Hinman  v.  Booth  (1839) 
21  Wend.  (N.  Y.)  267,  that  a  declaration 
in  an  action  of  ejectment  in  which  the 
plaintiffs  claimed  one  half  of  the  premises 
might  be  amended  in  the  supreme  court  to 
support  a  verdict  for  the  plaintiffs  for  one 
fourth  of  the  premises,  to  which  it  was 
found  they  were  entitled.  It  was  said  that 
there  was  no  objection  of  a  variance  made 
at  the  trial,  but  if  it  were  otherwise,  the 
court  would  now  allow  the  plaintiffs  to 
amend  on  easy  terms  rather  than  grant  a 
new  triaL   ,    :  , . , 

An  amendment  of  the  declaration  which 
would  have  been  allowed  as  of  course  in 
the  lower  court'  after  verdict  was  h^d 
allowable  in  the  supreme  court  on  appeal 
in  Weed  v.  Eichardson  (1837)  19  N.  C.  (2 
Dev.  &,  B.  L.)  535,  to  support  the  judgment 
for  the  plaintiffs,  on  payment  by  them  of 
the  costs  in  both  courts. 

In  Baxter  v.  Baxter  (1856)  48  V.  C.  (3 
Jones,  L.)  303,  the  supreme  court  allowed 
an  amendment  of  the  declaration  by  extendi 
I;.RJL1918D. 


ing  the  term  of  the  demise  in  an  aetioa 
of  ejectment,  so  as  to  support  the  judg- 
ment for  the  plaintiff,  the  term  stat^ 
having  expired  before  the  judgment  in  t  la- 
lower  court  waa  rendered,  but  the  point  not 
having  been  called  to  the  attention  of  tbe 
court. 

Where  a  petition  in  an  action  to  foreck>!ic 
a  mechanics'  lien  was  defective  in  failing 
to  allege  that  the  material  was  actually 
used  in  the  building,  but  no  proper  objec- 
tion was  taken  to  the  petition  to  rearh 
this  defect,  and  evidence  introduced  without 
objection  showed  that  the  material  was 
actually  used  in  the  construction  of  tbe 
building,  it  was  held  that,  to  support  the 
judgment,  the  petition  would  be  considrred 
on  appeal  as  if  the  proper  amendment  liad 
been  made.  Byndak  v.  Sea  well  (1904)  13 
Okla.  737,  76  Pac.  170. 

Where  the  petition  in  an  action  on  an 
insurance  policy  alleged  performance  of  all 
conditions  precedent  to  a  recovery,  which 
the  defendant  specifically  denied,  and  on 
the  trial,  in  the  cross-examination  of  tbe 
plaintiff,  the  defendant  brought  out  evi- 
dence without  objection  8u£Bcient  to  prove 
a  waiver,  it  was  held  that,  to  support  the 
judgment,  the  petition  would  be  considered 
amended  to  conform  to  the  facts  proved, 
so  as  to  put  in  issue  a  waiver  of  one  of 
the  conditions  of  the  policy.  St.  Paul  F. 
&  M.  Ins.  Co.  V.  Griffin  (1912)  33  OkU. 
178,  124  Pac.  300. 

Where,  in  an  action  for  commission  for 
a. sale  of  land,  the  plaintiff  declared  upon 
an  express  contract  for  payment  of  5  per 
cent  commission,  and  the  proof  failed  as  ui 
this  allegation,  hut  evidence  was  introduced 
without  objection  proving  that  5  per  cont 
was  the  usual  and  customary  commission, 
it  waa  held  that  the  pleadings  might  be 
regarded  as  amended  to  conform  to  thr 
proof,  to  justify  an  instruction  submitting 
to  the  jury  the  question  of  a  reasonable 
commisRion.  Carson  v.  Vance  (1913)  H 
Okla.  584,  130  Pac.  946. 

In  Morris  v.  McXamee  (1851)  17  Pa.  173, 
it  was  held  on  appeal  from  a  judgment 
for  the  plaintiff,  that  a  declaration  mi^lit 
be  amended  in  the  supreme  court  by  strik- 
ing out  an  improper  allegation  which  bad 
not  affected  the  trial  of  the  case,  but  might, 
it  was  feared,  prejudice  the  rights  of  the 
defendant  in  another  action.  The  court 
said:  "Our  statute  of  amendments  declares 
a  valuable  principle,  when  it  requires  that 
no  suit  'shall  be  set  aside  for  an  infnrnul- 
ity;'  and  this  improper  averment  is  a  mere 
informality,  if  it  has  not  entered  into  the 
merits  of  the  cause  before  the  juij." 

In  Chapin  v.  Ciambria  Iron  Co.  (I89I) 
145  Pa.  478,  22  Atl.  1041,  where  the  plain- 
tiff's statement  of  claim  in  an  action  of 
assumpsit  was,  the  court  said,  perhaps  open 
to  criticism  for  want  of  clearness,  it  wu 
held  that  as  there  was  no  demurrer,  after 
a  trial  on  the  merits,  verdict,  and  judgment 
for  the  plaintiff,  no  defect  would  be  fatal 
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held  that  the  pleadings  might  he  amend- 1  the   amendment  would  he  regarded   as 
ed  on  appeal  to  conform  to  the  proof,  or  |  made.     This  treatment  of  the  question 


nnlesB  it  was  shown  to  have  injuriously 
affected  the  trial;  but  the  proper  amend- 
ment would  be  considered  to  have  been 
made. 

Where  an  action  was  begun  by  scire 
facias  on  the  bond  of  a  committee  of  a 
lunatic,  but  was  amended  before  trial  by 
changing  the  form  of  the  action  to  assump- 
sit, and  on  the  trial  the  affidavit  filed  with 
the  precipe  for  scire  facias  was  treated  as 
•  statement,  it  was  held  on  appeal  that 
it  would  be  so  regarded  for  the  purpose  of 
sustaining  the  judgment  for  the  plaintiff. 
Ckim.  T.  Patterson  (1900)  13  Pa.  Super.  Ct. 
136. 

In '  an  action  of  debt  on  a  bond,  where 
the  plaintiff  filed  a  copy  of  the  bond,  but 
no  declaration,  and  the  defendant-  pleaded 
nil  debet,  it  waa  held  on  error,  after  the 
oTerruling  of  a  motion  for  arrest  of  judg- 
ment for  the  plaintiff,  that  the  judgment 
would  not  be  reversed  because  of  failure 
to  file  a  declaration,  the  court  saying:  "The 
act  of  14th  March,  1872,  S  1,  •  •  ■  cures 
the  alleged  error  in  this  case.  It  was  in 
the  power  of  the  court  under  that  act  to 
order  a  declaration  to  be  filed.  After  ver- 
dict, and  in  this  court,  the  practice  is  to 
consider  an  amendment  as  made."  Jones  v. 
Freyer  (1877)   3  W.  N.  C.  (Pa.)  365. 

The  Washington  statute  providing  that 
the  supreme  court  shall  consider  all  amend- 
ments as  made  which  could  have  been  made 
below  was  applied  in  Richardson  v.  Moore 
(1902)  30  Wash.  406,  71  Pac.  18,  where  the 
petition  in  a  will  contest  case  did  not  show 
upon  its  face  any  interest  of  the  petitioner 
to  entitle  her  to  maintain  the  action,  but 
evidence  was  introduced  of  the  petitioner's 
interest  under  an  earlier  will  of  the  dece- 
dent without  objection  as  to  the  insuffi- 
ciency of  the  pleadings. 

The  statute  was  also  applied  in  Galla- 
more  v.  Olyrapia  (1904)  34  Wash.  379,  76 
Pac.  978,  where,  in  an  action' for  personal 
injuries,  evidence  was  admitted  without 
objection  of  pain  and  suffering,  and  the 
jury  were  instructed  that  they  might  take 
these  elements  into  consideration  in  deter- 
mining the  amount  of  the  verdict,  the  com- 
plaint making  no  special  demand  for  such 
damages. 

In  Paine  v.  Smith  (1873)  32  Wis.  335, 
where,  over  objection,  proof  of  items  not 
contained  in  the  copy  of  the  bill  of  particu- 
lars served  was  admitted,  and  the  defendant 
made  no  affidavit  of  surprise,  and  no  facts 
appeared  which  would  have  made  an  amend- 
inent  of  the  bill  improper,  it  was  held  that, 
on  appeal  from  a  judgment  for  the  plaintiff, 
the  admission  of  the  proof  would  be  re- 
garded as  equivalent  to  a  direction  by  the 
fower  court  that  the  bill  b«  amended. 

In  Giffert  v.  West  (1875)  37  Wis.  116, 
it  was  held  where  the  plaintiff,  whose  proof 
showed  an  implied  warranty,  under  a  com- 
plaint on  an  express  warranty,  offered  to 
amend  his  complaint,  the  evidence  having 
been  introduced  without  objection,  and  the 
L.R.A.1916D. 


lower  court  held  the  amendment  unneces- 
sary, that  on  appeal  from  a  judgment  in 
his  favor  the  amendment  would  1m  consid- 
ered as  having  been  made,  the  court  stating, 
however,  that  it  might  have  been  better 
practice  to  have  amended  the  complaint. 

The  Wisconsin  statute  provides  that  the 
court  may,  in  furtherance  of  justice  before 
or  after  judgment,  amend  any  pleading 
when  the  amendment  does  not  change  sub- 
stantially the  claim  or  defense,  by  oonform- 
ing  the  pleading  or  proceeding  to  the  facts 
proved.  It  was  held  in  Murray  v.  Serib- 
ner  (1889)  74  Wis.  602,  43  N.  W.  549,  that 
under  this  statute,  in  an  action  for  dam- 
ages for  the  fiowage  of  the  plaintiff's  land 
by  means  of  a  dam,  while  an  answer  alleg- 
ing that  neither  the  dam  nor  the  water 
therein  had  been  changed  in  height  within 
the  preceding  ten  years  did  not  state  a  good 
defense  under  the  ten  years'  statute  of  lim- 
itations, as  it  did  not  allege  the  length  of 
time  the  defendant  had  flowed  the  land  of 
the  plaintiff  by  means  of  the  4am,  yet 
where  evidence  on  the  latter  issue  was  ad- 
mitted without  objection,  the  answer  would 
be  regarded  on  appeal  as  amended  to  con- 
form to  the  proof. 

AiMiere  a  defense  was  not  pleaded,  but 
was  established  by  evidence  admitted  with- 
out objection,  the  court  in  Deuster  t.  Mittag 
(1900)  105  Wis.  459,  81  N.  W.  MZ,  stated 
that  the  pleadings  might  have  been  amended 
on  the  trial  or  after  judgment,  or  the  court 
of  its  own  motion  might  have  amended 
the  pleadings,  so  as  to  have  made  the  same 
conform  to  the  facts  proved;  and  that  the 
rule  on  appeal,  in  such  a  case,  where  there 
was  no  doubt  but  that  the  judgment,  was 
supported  by  the  evidence,  is  to  consider 
what  ought  or  might  have  been  done  as 
done,  or  to  make  the  proper  amendment  in 
the  appellate  court.  The  practice,  it  was 
said,  was  general  in  the  appellate  courts, 
but  in  this  instance  was  enjoined  on  the 
court  by  statutes  to  the  effect  that  the 
court  should  disregard  every  error  or  defect 
in  the  pleadings  or  proceedings  which  did 
not  affM^  the  substantial  rights  of  the  ad- 
verse party,  and  that  no  judgment  should 
be  reversed  by  reason  of  such  error  or 
defect. 

Where,  in  an  action  for  damages,  it  was 
not  objected  that  the  question  of  estoppel 
by  former  recovery  could  not  properly  be 
shown  under  the  general  issue  raised  by 
the  pleadings,  and  the  court  and  counsel 
treated  the  question  as  properly  within  the 
issues,  and  tried  the  case  upon  that  theory, 
it  was  held  on  appeal  that  the  court  would, 
for  the  purpose  of  determining  the  correct- 
ness of  the  ruling  of  the  lower  court,  deem 
the  answer  amended  to  include  that  issue. 
Nelson  v.  Campbell  (1906)  128  Wis.  82,  107 
N.  W.  297. 

Where  the  county  court  held  that  the 
answer  sufficiently  alleged  a  denial  of  the 
plaintiff's  claim,  and  the  circuit  court  ap- 
parently so  treated  it,  or  deemed  the  plead- 
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from    the    standpoint    of    amendments,  1  of  a  technical  nature,  appears  to  be  due, 
even  where  the  variance  or  defects  were  1  in  part  at  least,  to  statutory  provisions 


ing  amended  to  confonn  to  the  evidence,  it 
was  held,  on  appeal  from  a  judgment  for 
the  plaintiff,  tliat,  for  the  purpose  of  de- 
termining the  sufficiency  of  the  evidence, 
the  answer  would  be  deemed  amended,  if 
necessary,  to  conform  to  the  proof.  Don- 
ner  v.  Genz  (1906)  129  Wis.  245,  107  N.  W. 
1039,  109  N.  W.  71. 

In  Latton  v.  McCarty  (1910)  142  Wis. 
190,  126  N.  W.  430,  the  complaint  in  an 
action  to  foreclose  a  mortgage,  which  alleged 
all  the  facts  necessary  to  the  right  of  a 
vendor's  lien  and  a  foreclosure  thereof,  was 
deemed  amended  on  appeal  to  conform  to 
proof  showing  a  right  on  the  part  of  the 
plaintiff  to  enforce  the  lien  for  a  part  of 
the  debt  remaining  unpaid,  the  mortgage 
having  been  discharged. 

It  was  held  in  State  ex  rel.  Conway  v. 
District  Board  (Wis.)  ante,  399,  that  if  such 
power  did  not  exist  independently  of  stat- 
ute, the  supreme  court  on  appeal  had  at 
least  statutory  power  to  permit  an  amend- 
ment of  the  pleadings,  if  the  plaintiffs  had 
a  cause  of  action,  but  had  mistaken  their 
remedy,  counsel  on  both  sides  requesting 
the  decision  of  the  case  on  the  merits. 

In  Columbus  Constr.  Co.  v.  Crane  Co. 
(1900)  40  C.  C.  A.  3S,  98  Fed.  946,  the  rule 
was  laid  down  that  there  should  be  a  lib- 
eral practice  in  allowing  amendments  of 
notices  of  a  counterclaim  accompanying  a 
plea  of  the  general  issue,  and  on  appeal 
any  amendment  should  be  regarded  as 
having  been  made,  which  if  allowed  would 
have  caused  no  injustice  to  the  adverse 
party. 

The  appellate  court,  in  furtherance  of 
justice,  also,  permitted  an  amendment  of 
the  pleadings  to  conform  to  the  proof,  or 
regarded  the  amendment  as  made,  to  sup- 
port the  judgment, 

— where,  in  an  action  against  a  railroad 
company  for  injury  to  an  employee  by  the 
explosion  of  a  locomotive  boiler,  the  com- 
plaint, critically  considered,  charged  only 
an  injury  to  a  servant  by  a  coservant,  but 
the  defendant  made  no  objection  to  the 
sufficiency  of  the  complaint,  and  permitted 
the  plaintiff  to  introduce  evidence  showing 
that  the  boiler  was  defective,  and  that  the 
company  was  chargeable  with  notice  there- 
of, St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Harper 
(1884)  44  Ark.  624; 

.  — where,  in  an  action  against  a  railroad 
company  for  death  of  an  employee,  the 
complaint  alleged  the  killing  by  the  negli- 
gent operation  of  the  defendant's  cars,  and 
evidence  was  introduced  without  objection 
that  the  company  had  failed  to  provide  a 
safe  place  for  the  decedent  to  work,  and 
failed  to  exercise  proper,  care  to  protect 
him  against  the  carelessness  of  his  fellow 
servants,  St.  Louis,  A.  &  T.  R.  Co.  v.  Trip- 
lett  (1891)  64  Ark.  289,  11  LJt.A.  773,  16 
S.  W.  831,  16  8.  W.  266; 
•  — where  evidence  was  admitted  without 
objection  to  support  a  ground  of  negligence 
not  charged  in  the  complaint,  in  an  action 
L.R.A.1916D. 


to  recover  for  wrongful  death,  and  the 
cause  was  tried  on  that  issue,  Pulaski  Gaa- 
Ught  Co.  V.  Mcaintock  (1911)  97  Ark.  676, 
32  L.RA.(N.S.)  825,  134  S.  W.  1189,  1199; 
— where  the  petition  in  a  suit  to  enforce 
a  mechanics'  lien  failed  to  allege  that  the 
architect's  certificate,  upon  the  granting  of 
which  final  payment  was  due,  had  been  de- 
manded or  wrongfully  refused;  that  the 
case  was  tried  on  the  theonr  that  there 
had  been  a  refusal  to  grant  the  certificate, 
one  of  the  principal  issues  being  whether 
the  refusal  was  justifiable,  Louisville  Trust 
Co.    V.    Louisville    Fire    Proof    Constr.    Co. 

(1900)  22  Ky.  L  Rep.  433,  57  S.  W.  506; 
— where  the  complaint  raised  the  issue  of 

an  express  contract,  but  the  case  was  sub- 
mitted to  the  jury  on  the  theory  of  an  im- 
plied contract,  which  evidence  introduced 
without  objection  tended  to  show,  Nyhart 
V.  Pennington  (1897)  20  Hottt.  158,  60  Pac 
413; 

— where  the  cross  petition  for  foreclosure 
of  a  mortgage  lacked  the  required  averment 
that  no  proceedings  had  been  had  at  law, 
Ure  V.  Bunn  (1902)  3  Neb.  (Unof.)  61,  90 
N.  W.  904; 

— where,  in  an  action  for  trespass,  the 
only  plea  on  the  record  was  the  general 
issue,  but  the  defense  of  justification  was 
fully  considered  by  counsel.  United  States 
Pipe  Line  Co.  v.  Delaware,  L.  4,  W.  R.  Co. 
(1898)  62  N.  J.  L.  254,  42  LJIA.  572,  41 
Atl.  769; 

— where,  on  appeal  from  a  judgment  for 
the  defendant  in  an  action  on  a  note,  it 
appeared  that  the  defense  that  the  note 
was  without  consideration  was  inartificially 
pleaded,  but  the  intent  was  clear,  and  the 
trial  court  could  have  permitted  an  amend- 
ment if  the  pleading  was  defective,  Douai 
V.  Lutjens  (1897)  21  App.  Div.  254,  47 
N.  T.  Supp.  669,  affirmed  without  opinion 
in   (1900)   166  N.  Y.  622,  59  N.   E.  1121; 

— where  the  complaint  in  an  action  for 
services  for  a  sale  of  defendant's  land 
alleged  a  contract  to  pay  a  certain  sum 
per  acre,  which  amoimted  to  much  more 
than  the  sum  found  due  on  the  trial  as  the 
value  of  the  plaintiff's  services,  Rifenburgh 
V.  Ham  (1899)  44  App.  Div.  620,  60  N.  Y. 
Supp.  124; 

— where  the  point  was  not  raised  at  the 
trial  in  an  action  for  death  throu^  the 
fall  of  a  frei^t  elevator,  that  proof  of  de- 
fective construction  of  the  elevator  was  not 
within    the   pleading,    Grifhahn    v.    Kreizer 

(1901)  62  App.  Div.  413,  70  N.  Y.  Supp. 
973,  affirmed  without  opinion  in  (1902)  171 
N.  Y.  661,  64  N.  E.  1121; 

— where  the  complaint  in  an  action  for 
an  injury  by  a  railroad  company  alleged 
that  the  plaintiff,  when  the  injury  occurred, 
was  rightly  driving  upon  a  pubhc  highway 
on  which  the  defendant's  tracks  were  laid, 
and  the  evidence  showed  that  defendant 
owned  the  fee  of  the  premises  where  the 
injury  occurred,  but  that  they  constituted 
practically  a  part  of  the  system  of  pubUo 
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on  the  question  of  immaterial  variances. 
For  example,  the  Indiana  statute  pro- 
vides that  no  variance  between  the  alle- 
gations in  a  pleading  and  the  proof  is  to 
be  deemed  material  unless  it  has  actu- 
ally misled  the  adverse  party,-  to  his 
prejudice,  in  maintaining  his  action  or 
defense  upon  the  merits;  that  whenever 
it  is  alleged  that  a  party  has  been  so 
misled,  that  fact  must  be  proved  to  the 
satisfaction  of  the  court,  and  it  must  be 
shown  in  what  respect  he  has  been  mis- 
led, and  thereupon  the  court  may  order 
the  pleading  to  be  amended  on  such 
terms  as  may  be  just;  that  where  the 
variance  is  not  material,  as  above  pro- 
vided, the  court  may  direct  the  fact  to 
be  found  according  to  the  evidence,  or 
may  order  an  immediate  amendment, 
without  costs;  and  that  no  judgment 
shall  be  stayed  or  reversed  by  the  su- 
preme eourt  for  any  defect  in  form, 
variance,  or  imperfections  in  the  record, 
pleadings,  etc.,  which  by  law  might  be 
amended  by  the  court  below,  but  such 
defect  shall  be  deemed  to  be  amended 
in  the  supreme  court. 

The  specific  instances  which  are  given 


are  intended  merely  as  illustrative  of 
the  practice  in  the  different  jurisdic- 
tions. Other  illustrations  will  be  found 
in  connection  with  the  statement  of  the 
general  rules  in  other  parts  of  the  anno- 
tation. While  in  some  cases  the  defects 
in  the  pleadings,  or  the  variances  be- 
tween the  pleadings  and  the  proof,  are 
of  a  formal  or  technical  nature,  the  rule 
permitting  amendments  on  appeal  in 
furtherance  of  justice,  or  regarding 
them  as  made,  to  support  the  judgment, 
has  been  applied  to  (rare  defects  and 
omissions  of  the  most  substantial  char- 
acter. The  cases  cited,  which  have  been 
grouped  according  to  jurisdictions  be- 
cause of  the  diversity  of  circumstances 
under  which  the  amendments  were  al- 
lowed or  deemed  made,  include  instances 
of  amendment  of  the  pleadings  to  con- 
form to  the  proof,  so  as  to  allege  special 
damages  or  items  of  damages  not  orig- 
inally alleged,  but  proved  without  objec- 
tion, defects  in  the  form  of  the  action, 
omissions  in  the  complaint  of  allegations 
necessary  to  the  maintenance  of  the  ac- 
tion or  to  the  support  of  the  judgment 
rendered.     Thus,   where  the   complaint 


highways  which  the  public  were  tacitly  in- 
Tited  to  use,  Liekens  v.  Staten  Island  Mid- 
land R.  Co.  (1901)  64  App.  Div.  327,  72 
W.  Y.  Supp.  162; 

— where  evidence  was  introduced  without 
objection  in  an  action  for  breaeli  of  con- 
tract, tending  to  show  a  breach  not  alleged 
in  the  complaint,  Nelson  v.  Hatch  (1902) 
70  App.  Div.  206,  76  N,  Y.  Supp.  389,  af- 
firmed without  opinion  in  (1903)  174  N.  Y. 
646,  67  N.  E.  1086; 

— where,  in  an  action  on  an  insurance 
policy,  the  petition  alleged  certain  specific 
acts  of  waiver  of  proof  of  loss,  and  uncon- 
tradicted evidence  wag  introduced,  without 
objection,  sufficient  to  prove  a  waiver  on 
other  grounds,  St.  Paul  F.  &  M.  Ins.  Co.  v. 
Mittendorf  (1900)  24  Okla.  651,  28  L.R.A. 
(N.S.)   651,  104  Pac.  354; 

— where  a  proposed  amendment  to  make 
the  pleadings  conform  to  the  proof  was  erro- 
neously denied  by  the  lower  court  on  the 
ground  that  it  was  unnecessary,  and  the 
rights  of  the  parties  were  determined  on 
the  facts  as  established  by  the  evidence. 
National  Bank  v.  Feeney  (1897)  9  S.  D. 
650,  46  L.R.A.  732,  70  N.  W.  874; 

— where  the  question  tried  without  objec- 
tion in  an  action  for  commisBion  for  a  sale 
of  property  was  whether  the  plaintiff  was 
instrumental  in  enabling  the  defendants  to 
sell  the  property,  and  not  whether  the 
plaintifT  had  sold  the  property  for  the  de- 
fendants at  their  request,  as  alleged,  the 
latter  allegation  being  entirely  unproved, 
Flanders  v.  Cottrell  (1875)  36  Wis.  564; 

— where  a  small  item  incidental  to  the 
plaintiff's  claim  not  covered  dby  the  com- 
plaint was  included  in  the  verdict,  Weston 
v.  McMillan  (1877)  42  Wis.  567; 
L.R.A.1916D. 


— where  the  answer  and  evidence  intro- 
duced without  objection  tended  to  remove 
the  ambiguity  in  the  translation  of  certain 
defamatory  words  alleged  in  the  complaint 
in  an  action  for  slander,  Hocks  v.  Sprangers 
(1901)  113  Wis.  123,  87  N.  W.  1101,  89  N. 
W.  113.  It  was  held  that  the  lower  court 
had  properly  overruled  an  objection  to  fur- 
ther evidence  on  the  alleged  cause  of  action 
where  the  evidence  introduced  without  ob- 
jection tended  to  remove  the  ambiguity; 

— where  the  issues  presented  by  the  plead- 
ings in  an  action  for  commission  for  a  sale 
of  land  were  whether  the  defendant's 
agents  made  an  agreement  with  the  plain- 
tiff as  alleged  in  the  complaint,  and  whether 
they  had  authority  to  bind  the  defendant 
by  such  an  agreement,  and  the  court  found 
that  the  agents  made  the  agreement,  but 
were  induced  to  do  so  by  false  representa- 
tions on  the  part  of  the  plaintiff,  and  ren- 
dered judgment  for  the  defendant  without 
passing  on  the  question  of  the  agent's  au- 
thority, Rule  V.  J.  L.  Gates  Land  Oo.  (1904) 
121  Wis.  644,  99  N.  W.  333; 

— where  neither  the  complaint  nor  the 
claim  for  liens  in  an  action  to  foreclose  a 
mechanics'  lien  set  forth  the  contract  as  re- 
quired by  statute,  but  the  contract  on  which 
the  plaintiff  recovered  was  proved  by  evi- 
dence introduced  on  the  trial  without  objec- 
tion, Sherry  v.  Madler  (1910)  123  Wis.  621, 
101  N.  W.  1095; 

— where,  in  an  action  to  cancel  a  tax  deed 
as  a  cloud  on  title,  evidence  was  introduced 
without  objection  of  irregularities  in  the  tax 
sale  which  were  not  alleged  in  the  com- 
plaint, Coe  v.  Rockman  (1906)  126  Wis. 
515,  106  N.  W.  290. 
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was  subject  to  demurrer  for  failure  to 
state  a  cause  of  action,  but  no  demurrer 
was  taken,  and  the  proof  or  pleadings 
of  the  adverse  party  supplied  the  omis- 
sion, the  appellate  courts,  to  sustain  the 
judgment,  have  allowed  an  amendment 
of  the  pleadings  to  conform  to  the  proof, 
or  deemed  the  amendment  made.*"  In 
holding  that  an  objection  made  for  the 
first  time  on  appeal,  that  the  complaint 
in  an  action  for  divorce  was  defective 
in  failing  to  allege  residence  of  the 
plaintiff  necessary  to  confer  jurisdiction, 
was  not  available  to  reverse  the  decree 
for  the  plaintiff,  the  supreme  court  of 
New  Mexico"^  laid  down  the  rule  that 
"where  a  material,  even  jurisdictional, 
fact  omitted  from  the  complaint  is  as 
fully  litigated,  without  objection,  as  if 
said  fact  had  been  put  in  issue  by  the 
pleadings,  it  is  the  duty  of  the  trial 
court,  and  of  this  court  on  appeal,  to 
amend  the  complaint  in  aid  of  the  judg- 
ment so  as  to  allege  the  omitted  fact." 
And  in  Arkansas,  in  an  action  against  a 
railivad  company  for  injuries  caused  by 
a  train  at  a  crossing,  it  was  held  that, 
although  there  was  no  charge  of  negli- 
gence in  the  complaint,  the  judgment  for 
the  plaintiff  would  not  be  reversed,  but 
the  complaint  would  be  deemed  amended 


on  appeal  to  conform  to  the  proof,  where 
the  defendant  did  not  demur,  but  an- 
swered, denying  negligence,  and  evidence 
to  show  negligence  was  introduced 
without  objection.'*  It  has  been  held 
also,  for  example,  in  an  action  for  dam- 
ages for  n^ligence,  that  where  no  ques- 
tions are  raised  as  to  the  admissibility 
of  the  evidence,  the  appellate  court,  to 
support  a  judgment  for  the  plaintiff, 
will  treat  the  complaint  as  being  as 
broad  as  the  evidence,  and  hold  any  act 
of  negligence  proved  to  be  within  the 
issues!^  And  that  on  appeal  from  a 
judgment  in  a  case  submitted  to  the 
court  on  an  agreed  statement  of  facts, 
the  complaint  will  be  deemed  amended 
to  conform  to  the  facts  stipulated.**  So, 
a  variance  between  a  copy  of  an  instru- 
ment filed  with  a  pleading  as  an  exhibit, 
forming  the  basis  of  the  action,  and  the 
averments  of  the  pleading,  which  can  be 
avoided  by  an  amendment  in  the  lower 
court,  will  be  disregarded  or  deemed 
cured  by  an  amendment  on  appeal,  to 
support  the  judgment.*'  And  a  com- 
plaint in  an  action  by  an  employe^ 
against  a  railroad  company  for  damages 
has  been  regarded  as  amended  to  eon- 
form  to  the  proof,  so  as  to  all^e  the 
interstate  character  of  the  business  in 


MSee  ELUN0H0X78E  v.  Ajax  Live  Stock  i. 
Co.  ante,  836. 

Where  no  objection  was  taken  to  the 
complaint  until  the  trial,  although  it  was 
subject  to  demurrer  on  the  ground  of  fail- 
ure to  state  facts  sufficient  to  constitute 
a  cause  of  action,  but  the  answer  contained 
the  necessary  averments  omitted  in  the 
complaint,  it  was  held  that,  as  the  lower 
court  should  have  permitted  or  ordered  an 
amendment  of  the  complaint,  the  omissions 
would  be  regarded  on  appeal  as  supplied, 
in  order  to  support  the  judgment.  Bate  v. 
Graham  (18S4)  11  N.  Y.  237. 

Where  the  appellate  court  was  bound  by 
a  statute  to  consider  all  amendments  as 
made  which  could  have  been  made  below, 
a  complaint  in  an  action  on  a  contract,  al- 
though subject  to  demurrer  because  failing 
to  show  the  relation  of  the  defendant  to  the 
company  with  whom  the  contract  was 
alleged  to  have  been  made,  was  held  suffi- 
cient when  questioned  for  the  first  time  on 
appeal  from  a  judgment  for  the  plaintiff, 
in  Tolmie  v.  Dean  (1858)  1  Wash.  Terr.  46. 

In  an  action  for  personal  injuries  sus- 
tained by  an  employee,  it  was  held  in  the 
Southern  Cotton  Oil  Co.  v.  Campbell  (1913) 
108  Ark.  379,  153  S.  W.  2.56,  that,  it  being 
assumed  that  the  complaint  failed  to  state 
a  cause  of  action,  the  judgment  for  the 
plaintiff  would  not  be  reversed  where  there 
was  no  demurrer  to  the  complaint,  and 
testimony  introduced  without  objection  was 
sufficient  to  warrant  the  finding  of  the  jury 
and  the  judgment,  the  complaint  on  appeal 
L.R.A.1916D. 


being  deemed  amended  to  conform  to  the 
proof. 

That  a  judgment  will  not  be  reversed  be- 
cause of  a  defect  in  the  complaint  rendering 
it  subject  to  a  demurrer,  where  the  defend- 
ant does  not  demur,  but  answers,  and  on 
the  trial  objects  to  the  introduction  of  evi- 
dence on  the  ground  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action,  if  evidence  admitted  over 
the  objection  supplies  the  omitted  allega- 
tions in  the  complaint,  see  Johnson  v.  Burn- 
side  (1892)  3  S.  D.  230,  52  N.  W.  1057,  and 
Sherwood  v.  Sioux  Falls  (1898)  10  S.  D. 
406,  73  N.  W.  913.     The  defects  were  re- 

farded,  however,  as  cured,  the  court  not 
irecting  attention  especially  to  the  ques- 
tion of  amendments  on  the  appeal. 

In  Excelsior  Electric  Co.  v.  Sweet  (1894) 
57  N.  J.  L.  224,  30  AtL  553,  the  court  said 
that  the  power  of  amendment  by  the  court 
on  error  extended  to  matters  of  substance 
as  well  as  form,  citing  Price  v.  New  Jersey 
R.  &  Transp.  Co.  (1865)  31  N.  J.  L.  229. 

tiCanavan  v.  Canavan  (1913)  17  N.  M. 
503,  131  Pac.  493,  Ann.  Oas.  1915B,  1064. 
See  note  4,  supra. 

MSt.  Louis,  L  M.  &  S.  R.  Co.  v.  Bird 
(1913)  106  Ark.  177,  153  S.  W.  104. 

MDomke  v.  Gunning  (1911)  62  Wash. 
629,  114  Pac.  436. 

M  O'Connor  v.  Enos  (1909)  56  Wash.  448, 
105  Pac.  1039. 

M  Ind.— Ebcrsole  v.  Redding  (1864)  22 
Ind.  232;  Estep  v.  Estep  (1864)  23  Ind.  114; 
Carver  v.  Carver  (1876)  53  Ind.  241;  Single- 


Digitized  by 


Google 


ANNOTATION— AMENDMENT  OB"  PLEADINGS  ON  APPEAI.. 


871 


which  the  defendant  was  engaged,  and 
thereby  sustain  the  recovery  as  under 
the  Federal  statute.** 

Under  the  Indiana  statute  above  set 
out,  the  rule  that  if  the  defect  in  the 
pleadings  is  of  a  nature  that  it  might 
have  been  cured  by  amendment  in  the 
lower  court,  and  no  substantial  preju- 
dice  has  resulted  to  the  defeated  party 


by  the  failure  to  amend,  the  appellate 
court,  after  a  trial  and  determination 
of  the  ease  on  the  merits,  will  deem  th« 
amendment  made,  to  support  the.  judg- 
ment, has  been  applied  in  various  in- 
stances.*'' 

The  New  Mexico  statute  expressly  re- 
quires that  all  omissions,  imperfections, 
defects,  and  variances  not  against  the 


ton  V.  O'Blenis  (1890)  125  Ind.  151,  25  N. 
E.  154;  Stockwell  v.  Whitehead  (1911)  47 
Ind.  App.  423.  94  N.  E.  736.  See  also  Mc- 
Donald V.'  Yeager  (1873)  42  Ind.  388; 
Brownlee  v.  Kenneipp  (1872)  41  Ind.  218, 
among  possibly  other  cases  in  this  state 
'wbicli  reach  a  similar  result,  but  do  not 
treat  the  question  especially  from  the 
standpoint  of  amendments  of  the  pleadingsi 
A  defective  allegation  in  an  action  on  a 
note  may  be  amended  on  appeal,  if  neces- 
sary to  support  the  iudgiuent,  to  conform 
to  the  particulars  of  demand  annexed  to 
the  d<>c1arati9n.  Finney  v.  Pennsylvania 
Iron  Works  Co.  (1903)  22  App.  D.  C.  476. 

M  In  an  action  by  an  employee  against 
a  railroad  company  for  personal  injury, 
where  there  was  no  allegation  in  the  com- 
plaint that  the  plaintiff  was  engaged  in 
interstate  commerce  at  the  time  of  the 
injury,  or  that  his  cause  of  action  was  con- 
trolled by  the  Federal  statute,  but  the 
answer  alleged  the  interstate  character  of 
the  commerce  in  which  the  plaintiff  was 
engaged,  and  the  court  submitted  the  case 
to  the  jury  on  the  theory  that  the  action 
was  govpi  Tied  by  the  Federal  statute,  which 
the  undisputed  evidence  showed,  it  was 
held  on  appeal  from  a  judgment  for  the 
plaintiff  that  the  complaint  would  be 
deemed  amended  to  conform  to  the  proof. 
Callahan  v.  Chicago  ft  N.  W.  H.  Co.  (1016) 
161  Wis.  288,  144  N.  W.  449. 

And  where,  in  an  action  by  an  employee 
against  a  railroad  company  for  injury  sus- 
tained in  a  train  collision,  the  evidence  for 
the  defendant  showed  tbiat  it  was  liable, 
if  at  all,  under  the  Federal  employers'  lia- 
bility act  rather  than  under  the  state  stat- 
ute, it  was  held  that  since  the  declaration 
otherwise  set  out  facts  which  would  im- 
pose a  liability  under  the  Federal  act,  the 
court  on  error  from  a  judgment  for  the 
plaintiff  would  deem  the  declaration 
amended  so  as  to  allege  that  the  defendant 
was  engaged  in  interstate  commerce,  and 
affirm  the  judgment.  Femette  v.  Pere  Mar- 
quette B.  Co.  (1913)  175  Ulch  6S3,  141  N. 
W.  1084,  144  N.  W.  834. 
WSee,  for  example,  the  following: 
Where,  in  an  action  for  injuries  by  a 
train  at  a  railroad  crossing,  both  parties 
introduced  evidence  without  objection  re- 
specting the  failure  of  the  defendant  to 
give  the  statutory  signals,  and  the  case 
was  tried  on  the  theory  that  the  question 
whether  or  not  the  whistle  was  sounded  as 
required  by  statute  was  in  issue,  it  was 
held  that  on  appeal  the  complaint,  although 
not  containing  a  sufficient  averment  that 
the  statute  was  violated  in  this  regard, 
LJt.A.1916D. 


would  be  deemed  amended  so  as  to  raise 
the  isSue,  and  that  therefore  the  giving  of 
an  instruction  on  this  point  was  not  re- 
versible error.  Chicago,  I.  ft  L.  R.  Co.  v. 
Qorman  (1914)  —  Ind.  App.  — ,  106  N.  B. 
897.. 

An  amendment  of  a  paragraph  of  a  com- 
plaint which  the  lower  court  allowed  as  to 
another  paragraph,  and  might  have  allowed 
as  to  both,  will  be  deemed  on  appeal  to  ex- 
tend to  both  if  necessary  to  support  the 
judgment.  Laramore  v.  Blumenthal  (1916) 
—  Ind.  App.  — ,  108  N.  E.  602. 

In  Case  v.  Wandel  (1861)  16  Ind.  459,  a 
suit  to  foreclose  a  mortgage  given  to  secure 
the  payment  of  certain  notes,  the  court  dis- 
missed the  point  that  the  notes  should  not 
have  been  admitted  in  evidence  with  a 
statement  that  if  there  was  any  variance 
between  the  notes  as  descrilxl  in  the  com- 
plaint and  as  offered  in  evidence,  the  com- 
plaint might  have  been  amended  on  the 
trial,  and  would  be  deemed  amended  on 
the  appeal. 

In  Harris  v.  Osenback  (1869)  13  Ind.  445, 
it  was  held  that  failure  to  subscribe  the 
complaint  was  such  a  merely  formal  or 
clerical  error  as  the  plaintiff  should  have 
been  permitted  to  amend,  and  would  be 
considered  as  amended  on  appeal,  to  support 
ike  judgment  for  plaintiff. 

And  where  an  amended  complaint  was  not 
signed  by  the  plaintiff  or  his  attorney,  but 
no  motion  was  made  to  strike  it  from  the 
flies,  it  was .  held  that,  the  original  com- 
plaint having  been  signed,  the  defect  would 
be  regarded  on  appeal  as  cured  by  amend- 
ment, to  support  the  judgment. '  Lowry  v. 
Dutton   (1867)   28  Ind.  473. 

See  also  Fankboner  v.  Fankboner  (1863) 
20  Ind.  62,  where  it  was  held  that  the  de- 
fendant had  waived  a  defect  in  that  the 
replication  was  not  signed  by  the  plaintiff 
or  his  attorney,  by  failure  to  make  an  ob- 
jection thereto  until  after  the  trial. 

Where  a  complaint  might  have  been 
amended  in  the  lower  court  so  as  to  state 
the  amount  demanded,  it  was  held  on  appeal 
from  a  judgment  for  the  plaintiff  that  it 
would  be  deemed  amended.  Gimbel  v. 
Stolte  (1877)  69  Ind.  446. 

An  immaterial  variance  iietween  the  com- 
plaint and  the  proof  wliieh  might  have  been 
amended  in  the  lower  court  after  the  evi- 
dence had  all  been  produced  will  be  deemed 
cured  by  an  amendment  on  appeal,  to  sup- 
port the  judgment.  Taylor  v.  Calvrat 
<1803)   138  Ind.  67,  37  N.  B.  531. 

Amendments  of  the  pleadings  were  also 
deemed  made  on  appeal  under  the  Indiana 
statute,  to  support  the  judgment. 
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right  and  justice  of  the  matter,  aad  not 
altering  the  issues  between  the  parties 
on  the  trial,  shall  be  supplied  and 
amended  by  the  court  where  the  jadg> 
ment  is  given,  or  by  the  court  into  which 
the  cause  is  removed  by  writ  of  error  or 
appeal;**  and  in  Maine  a  statute  pro- 
vided that  no  declaration  or  other  pro- 
ceeding in  a  court  of  justice  shall  be 
reversed  "for  any  kind  of  circumstantial 
errors  or  mistakes,  when  the  person  and 
case  may  be  rightly  understood  by  the 
court,  nor  for  want  of  form  only,  and 
which  by  law  might  have  been  amend- 
ed."** In  Massachusetts  it  has  been 
held  that  if  issues  not  presented  by  the 


pleadings  were  fully  tried,  the  appellate 
court  may  remand  the  cause  with  per- 
mission to  amend  the  pleadings  to  meet 
the  issues  without  awarding  a  new 
trial.** 

While  this  note  does  not  purport  to 
cover  the  question  generally  whether 
and  under  what  circumstances  an  actual 
amendment  is  necessary  to  entitle  a 
party  who  applies  for  and  obtains  per- 
mission to  amend  a  pleading,  to  the  ben- 
efit of  the  proposed  amendment,  atten- 
tion is  called  to  a  class  of  eases  which, 
although  in  reality  involving  this  ques- 
tion, from  another  view  point,  may  be 
regarded  as  coming  within  the  scope  of 


— where,  in  an  action  for  damages  for 
personal  injuries,  the  jury  were  permitted 
to  take  into  consideration  loss  of  time  as 
an  element  of  damages,  it  being  assumed 
on  appeal  that  the  complaint  failed  to 
allege,  special  damages  on  this  account, 
Pittsburgh,  G  C.  &  St.  L.  R.  Co.  v.  Warrum 
(1907)  42  Ind.  App.  179,  82  N.  E.  934,  peti- 
tion for  rehearing  denied  in  (1907)  42  Ind. 
App.  196,  84  N.  E.  366; 

— where  there  was  a  variance  between 
the  allegations  of  the  complaint  in  an 
action  on  a  life  insurance  policy,  and  the 
date  of  payment  of  the  premium  notes,  not 
affecting  the  substance  of  the  matters  in 
issue.  Phoenix  Mut.  L.  Ins.  Co.  v.  Hinesley 
(1881)   75  Ind.  1; 

— ^where,  in  an  action  on  a  note  contain- 
ing a  provision  for  payment  of  all  neces- 
sary expenses  of  collection,  the  judgment  by 
default  included  a  sum  as  expenses  of  col- 
lection, although  the  complaint  did  not 
allege  the  amount  of  such  expenses,  Barnes 
V.  Bell  (1872)  39  Ind.  328; 

— where  the  form  of  the  complaint  in  a 
civil  action  was  defective  in  that  it  omitted 
the  venue,  Fisher  v.  State  (1878)  65  Ind. 
51; 

— where  it  was  alleged  in  an  action  on  a 
lost  note,  that  the  note  was  transferred  and 
delivered  to  the  plaintiff  without  indorse- 
ment in  writing,  the  evidence  showing  that 
the  note  had  been  assigned  in  writing  to  the 

glaintiff,  Cleveland  v.  Roberts  (1860)  14 
id.  511; 

— where  the  complaint  in  an  action  by 
husband  and  wife  failed  to  show  in  what 
respect  the  wife  was  the  meritorious  cause 
of  action,  Langdon  v.  Bullock  (1756)  8  Ind. 
341; 

— where,  in  an  action  by  a  guardian 
against  the  administrator  and  surety  of 
a  deceased  guardian,  to  recover  money  be- 
longing to  the  wards,  for  which  the  former 
guardian  had  failed  to  account,  on  appeal 
from  a  judgment  for  the  plaintiff  an  amend- 
ment was  regarded  as  having  been  made  in 
the  lower  court  by  adding  to  the  complaint 
an  allegation  tmit  the  money  had  not 
been  paid  by  the  defendants  after  the  death 
of  the  former  guardian,  Buchanan  v.  State 
(1886)  106  Ind.  251,  6  N.  E.  614; 

— where  the  complaint  in  an  action  for 
LJI.A.1916D. 


failure  to  carry  out  a  trust  of  real  estate 
devised  to  the  defendant  for  the  support 
of  the  plaintiff  did  not  aver  with  certainty 
the  death  of  the  testatrix,  but  alleged  that 
the  will  was  admitted  to  probate,  and  that 
the  defendant  took  possession  and  ac- 
cepted the  devise.  Watt  v.  Pittman  (1890) 
125  Ind.  168,  25  N.  E.  191; 

— where  the  complaint  in  an  action  by 
an  employee  for  damages  for  being  thrown 
from  a  train  by  reason  of  the  negligent  coa- 
struction  of  the  roadbed  did  not  allege  at 
what  point  the  defect  existed,  Evansville  & 
R.  R.  Co.  V.  Maddux  (1893)  134  Ind.  571, 
33  N.  E.  345,  34  N.  E.  511; 

— where,  in  an  action  to  foreclose  a  mort- 
gage, the  indebtedness  was  treated  in  the 
complaint  as  evidenced  by  notes,  and  the 
proof  showed  that  prior  to  the  beginning 
of  the  action  it  had  been  reduced  to  judg- 
ment, Kohli  V.  HaU  (1896)  141  Ind.  411, 
40  N.  E.  1060; 

— where,  in  an  action  for  medical  serv- 
ices rendered  a  pauper,  the  complaint 
alleged  that  the  township  physician  refused 
to  perform  the  operation  on  the  ground  of 
inexperience,  lack  of  proper  instruments, 
etc.,  and  the  evidence  showed  that  he  was 
not  qualified  to  perform  the  operation  by 
reason  of  want  of  skill  and  experience,  but 
did  not  show  that  he  had  been  requested 
so  to  do  by  the  trustee  before  the  plaintiff 
was  employed,  Ferry  County  v.  Lomsi 
(1892)   5  Ind.  App.  667,  32  N.  £.  800; 

—where  the  complaint  in  an  action  on  s 
lost  note  varied  from  the  evidence  in  the 
description  of  the  note,  Clark  v.  Trueblood 
(1896)    16  Ind.  App.  98,  44  N.  E.  679; 

— where  the  complaint  in  an  action  to 
recover  an  insurance  premium  alleged  • 
written  promise  by  the  defendant  to  pay 
the  premium,  and  the  evidence  showed  facts 
from  which  an  implied  promise  would  ariw, 
Robinson  v.  Wolf  (1901)  27  Ind.  App.  683, 
62  N.  E.  74. 

uCanavan  v.  Canavan  (1913)  17  If.  M. 
503,  131  Pac.  493,  Ann.  Oas.  1915B,  lOM. 

wPage  v.  Danforth  (1865)  53  He.  174; 
Lord  V.  Pierce  (1851)  33  Me.  350. 

«Lemay  v.  Springfield  Street  R.  Co. 
(1911)  210  Mass.  63,  37  L.R.A.(N.S.)  43,  96 
N.  E.  79,  and  other  cases  in  the  state  cited 
in  note  12,  supra. 
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tbe  present  annotation.  No  attempt  has 
been  made  to  treat  the  general  question 
indicated,  and  the  cases  in  this  connec- 
tion are  merely  illustrative.  Thus,  there 
are  a  number  of  cases  holding  that 
where  an  amendment  of  the  pleadings 
has  been  requested  and  properly  allowed 
by  the  trial  court,  and  the  trial  there- 
after has  proceeded  as  though  the  plead- 
ings were  amended,  the  court  on  appeal 


will  deem  the  amendment  made,  or  per- 
mit an  amendment  to  support  the  judg- 
ment, although  it  does  not  appear  that 
an  actual  amendment  was  made,'^  or,  as 
held  in  some  cases,  where  the  tnal  eonrt 
upon  request  properly  orders  an  amend- 
ment of  l^e  pleadings,  the  amendment 
will  be  regarded  on  appeal  as  having 
been  made,  whether  the  verbal  changes 
have  actually  been  made  or  not.^    In  an 


•lAylesworth  v.  Brown  (1S69)  31  Ind. 
270  (amendment  as  to  parties) ;  Bank  of 
Lindaborg  T.  Ober  (1884)  31  Kan.  599,  3 
Pac.  324;  Merrill  v.  St.  Louis  (1884)  83 
Mo.  244,  53  Am.  Rep.  576;  Oberg  t.  St. 
Joseph  Town  Mnt.  F.  Ins.  Co.  (1899)  82 
Mo.  App.  64;  Maders  t.  Whallon  (1893)  74 
Hun,  372,  26  IT.  Y.  Supp.  614;  Ufford  v. 
Lucas  (1822)  9  N.  C.  (2  Hawks)  214;  Hol- 
land V.  Crow  (1851)  34  N.  C.  (12  Ired.  L.) 
275;  Bullen  v.  Arkansas  Valley  &  W.  R. 
Co.  (1908)  20  OkU.  819,  95  Pac.  476.  See 
also  Johnston  v.  Farmers'  P.  Ins.  Co.  (1895) 
106  Mich.  96,  64  N.  W.  S  (regarding  as 
immaterial  the  failnre  actually  to  make 
an  amendment  which  the  trial  court  had 
permitted  and  treated  as  made). 

Although  there  was  no  formal  order  of 
the  trial  court  granting  the  defendant's  re- 
quest to  amend  his  answer  to  conform  to 
the  proof,  if  tbe  case  was  decided  below 
as  if  the  amendment  had  been  made,  it  will 
be  regarded  as  made  on  appeal  for  the  pur- 
pose of  determining  the  correctness  of  the 
decision.  Lazelle  T.  Miller  (1902)  40  Or. 
649,  67  Pac.  307. 

Where  an  order  is  made  in  the  lower 
court  for  an  amendment  of  the  petition, 
but  the  amendment  is  not  actually  made, 
and  all  the  subsequent  proceedings  are 
based  on  the  assumption  that  it  has  been 
made,  the  appellate  court  will  consider  the 
order  as  standing  for  the  amendment.  Hol- 
land V.  Crow  (1851)  34  N.  C.  (12  Ired.  L.) 
276. 

Where  permission  was  granted  in  the 
trial  court  to  a  minor  plamtiff  to  amend 
his  bill  of  particulars  to  show  that  he  prose- 
cuted the  action  by  his  adult  brother  as 
next  friend,  and  both  parties  to  the  action 
and  the  court  in  the  subsequent  proceedings 
on  the  trial  treated  such  amendment  as 
made,  and  no  objection  was  made  in  the 
trial  court  by  the  defendant  that  the 
amendment  had  not  actually  been  made,  it 
was  held  that  the  amendment  would  be 
treated  by  the  supreme  court  on  appeal  as 
having  been  made,  in  order  to  support  the 
judgment.  Hill  v.  Reed  (1909)  23  Okla. 
616,  103  Pac.  855. 

And  in  Excelsior  Mfg.  Co.  v.  Boyle  (1891) 
46  Kan.  202,  26  Pac.  408,  it  was  held  that 
the  lower  court  had  properly  granted  per- 
mission for  the  answer  of  a  judgment 
creditor  to  be  amended  to  correspond  with 
the  facts,  to  show  a  levy  of  execution,  and 
that  dn  appeal,  where  it  appeared  that  the 
trial  had  proceeded  in  the  lower  court  as  if 
the  answer  had  been  amended,  the  amend- 
ment would  be  deemed  made,  although  in 
L.R.A.1916D. 


fact  there  had  been  no  actual  amendment. 
The  rule  was  quoted  that  "a  defect  in  the 
pleadings  or  proceedings  which  ought  to 
have  been  corrected  below  by  amendment 
will  be  disregarded  here  or  considered  as 
amended." 

Where  the  parties  agreed  that  the  case 
might  be  amended  so  as  to  change  the  form 
of  action  from  trespass  to  assumpsit,  but 
no  formal  amendment  was  made  of  the 
statement  of  claim,  it  was  held  that,  al- 
though the  defendant  objected  on  the  trial 
to  the  introduction  of  evidence  on  the 
ground  that  the  statement  was  for  dam- 
ages for  a  tort  and  the  evidence  offered 
was  on  a  contract,  the  appellate  court,  after 
a  trial  on  the  merits,  would  permit  an 
amendment  of  the  statement  to  conform 
to  the  facts  proved.  Grim  v.  Rohn  (1913) 
53  Pa.  Super.  Ct.  59. 

And  in  Hines  v.  Wilmington  &  W.  R. 
Co.  (1886)  95  N.  C.  434,  59  Am.  Rep.  250, 
where  it  was  agreed  by  the  parties  that  the 
court  should  make  an  order  allowing  the 
plaintiffs  to  amend  their  complaint  so  as 
to  conform  to  the  facts  agreed  upon,  but 
the  amendment  was  not  in  fact  made,  it 
was  held  that  the  amendment  might  be 
made  in  the  supreme  court  on  appeal  "for 
the  sake  of  uniformity  and  order,"  and 
the  judgment  affirmed. 

In  Hoffman  v.  Keeton  (1901)  132  CaL 
195,  64  Pac.  264,  the  court  regarded  it  as 
immaterial  on  appeal  from  a  judgment  for 
the  plaintiff  foreclosing  a  mortgage,  that 
the  real  name  of  one  of  the  defendants  had 
not  been  substituted  in  the  complaint  for 
a  fictitious  name,  the  lower  court  having 
directed  the  substitution.  The  court  stated, 
in  affirming  the  judgment,  that  it  would 
have  been  more  regular  to  have  made  the 
amendment  in  the  complaint,  but  that  the 
error,  if  any,  was  merely  clerical,  and 
might  be  corrected  by  the  lower  court  at 
any  time. 

«>  Underwood  v.  Bishop  (1878)  67  Mo. 
374;  Young  v.  Glascock  (1883)  79  Mo.  574; 
Shantz  v.  Shriner  (1912)  167  Mo.  App.  635, 
150  S.  W.  727;  Locke  v.  Bowman  (1912) 
168  Mo.  App.  121,  161  S.  W.  468. 

In  Ballou  v.  Hill  (1871)  23  Mich.  60,  it 
was  said  that  where  an  amendment  is 
ordered  or  permitted,  and  is  of  such  a 
nature  that  the  record  furnishes  upon  Its 
face  all  the  data  for  applying  it,  the 
amendment  may  be  considered  as  made, 
though  no  verbal  changes  are  made  in  the 
pleadings,  which  are  then  to  be  read  as  if 
they  had  been  actually  amended. 
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Oregon  case,"  it  was  said  on  this  point: 
"The  principle  obtains  that  permission 
to  amend  &  pleading  does  not  usually 
amount  to  an  alteration  of  a  party's  for- 
mal allegations  of  his  cause  of  action  or 
the  averments  of  his  defense,  but  where 
an  order  has  been  made  granting  leave 
to  amend,  and  the  subsequent  proceed- 
ings in  the  cause  are  predicated  on  the 
supposition  that  the  change  has  actually 
been  made,  it  is  proper  to  treat  the  or- 
der as  equivalent  to  amendment  itself. 
.  .  .  The  exception  to  the  general 
rule  is  particularly  applicable  to  a  party 
who  has  been  permitted  to  amend  his 
pleadings  so  as  to  allow  the  introduc- 
tion of  important  evidence,  although  he 
has  not  in  fact  made  any  alteration  or 
additional  averments  to  his  original  for- 
mal allegations." 

Some  courts  have,  however,  refused 
on  appeal  to  regard  the  amendment  as 
made  where  it  was  merely  authorized 
and  treated  as  made  in  the  lower  court,** 
As  before  stated,  the  general  question 
whether  an  authorized  amendment  must 
be  actually  made  in  order  to  be  effective 
is  beyond  the  scope  of  the  note. 


The  question  of  amendment  of  the 
pleadings  in  the  appellate  court  as  to 
parties  does  not  in  many  instances  ap- 
pear simply  as  one  of  amendment  of  the 
pleadings  to  conform  to  the  proof.  In 
some  cases,  however,  an  amendment  a» 
to  the  parties  does  appear  to  be  of  this 
nature.  Without  attempting  to  exhaust 
the  cases  on  the  question  of  amendment 
as  to  parties  in  the  appellate  courts, 
attention  is  called  to  a  number  of  such 
cases  as  illustrative  of  the  application 
in  this  regard  of  the  general  rules  above 
indicated.  The  appellate  courts  have 
liberally  allowed  amendments  of  the 
pleadings  as  to  parties  to  conform  to  the 
facts  in-  the  case,  or  deemed  such  amend- 
ments made,  to  support  the  judgment, 
where  no  substantial  rights  of  the  ad- 
verse party  would  be  prejudiced  thereby. 
Thus,  in  many  instances,  formal  defects 
in  the  pleadings  in  the  names  of  the 
parties,  or  the  capacity  in  which  they 
sue  or  are  sued,  not  affecting  the  merits 
of  the  case,  have  been  cured  by  amend- 
ment on  appeal,  to  support  the  judg- 
ment, or  the  amendment  has  been 
deemed  made.*'     And  in  other  cases,  it 


OCasner  v.  Hoskins  (1912)  64  Or.  254, 
128  Pac.  841.  The  rule  was  applied  in  this 
instance  by  treating  an  amendment  of  the 
reply  as  made  in  order  to  support  the  judg- 
ment. Petition  for  rehearing  was  denied 
in  (1913)  64  Or.  282,  130  Pac.  55. 

MIn  an  action  for  damages  for  the  con- 
struction and  operation  of  a  railroad,  where 
the  declaration  alleged  that  the  track  was 
laid  on  a  street  adjacent  to  and  within  10 
feet  of  the  plaintiff's  property,  and  the  evi- 
dence showed  that  it  was  not  laid  on  the 
street,  but  on  land  on  the  opposite  side 
thereof  50  feet  or  more  from  the  property 
of  the  plaintiff,  and  the  plaintiff  did  not 
amend  the  declaration  after  obtaining  leave 
of  court  to  do  BO,  it  was  held  that  on  appeal, 
although  the  words  of  the  amendment  and 
the  place  where  it  should  be  placed  in  the 
pleadings  were  shown  by  the  bill  of  excep- 
tions, the  amendment  could  not  be  regarded 
as  actually  made.  Wisconsin  0.  R.  Co.  v. 
Wieczorek  (1894)  151  lU.  679,  38  N.  E.  678. 
It  was  said:  "While  the  appellate  court 
saw  fit  to  treat  the  leave  given  as  amount- 
ing in  effect  to  an  amendment  actually 
made,  we  do  not  feel  at  liberty  to  so  re- 
gard it.  If  a  party,  for  any  reason,  dis- 
regards the  leave  given  by  the  trial  court 
to  amend  his  pleading  so  as  to  make  it 
correspond  with  the  proofs,  and  omits, 
without  justifiable  cause,  the  due  incorpo- 
ration into  the  record  of  the  amendment 
pursuant  to  the  leave,  this  court,  sua  sponte, 
has  no  authority  to  carry  out  the  leave, 
make  his  amendment  for  him,  interpolate  it 
into  the  record,  and  thereby  save  him  harm- 
less of  error  assigned.  After  obtaining 
such  leave,  the  plaintiff  was  in  no  wise 
obliged  to  exercise  the  privilege  given  and 
L.R.A.1916D. 


make  the  amendment,  and  until  the  amend- 
ment was  in  fart  made,  the  declaration  in 
all  respects  remained  the  same,  as  though 
no  leave  to  amend  it  had  been  given." 

111. — Wisconsin  C.  R.  Co.  v.  Wieczorek, 
supra,  was  followed,  among  possibly  other 
cases,  in  Ogden  v.  Lake  View  (1887)  121 
111.  422,  13  N.  E.  150;  Sinsheimer  v.  Skin- 
ner Mfg.  Co.  (1896)  165  HI.  116,  46  N.  E. 
262;  West  Chicago  Street  R.  Co.  v.  Me- 
Callum  (1897)  169  ni.  240,  48  N.  E.  424; 
Landt  v.  McCullough  (1903)  206  111.  214, 
69  N.  E.  107;  Condon  v.  Schoenfeld  (1906) 
214  111.  226,  73  N.  E.  3'33,  and  Christensm 
V.  Oscar  Daniels  Co.  (1908)  142  HI.  App. 
129 

See  also  Lohrfink  v.  Still  (1857)  10  Md. 
530,  holding  it  error  for  the  lower  court 
to  treat  leave  to  amend  the  declaration  by 
inserting  an  essential  allegation  as  an 
actual  amendment. 

WDrummond  v.  Wright  (1840)  1  Ala.  205 
(names  of  parties  plaintiff  and  defendant 
having  been  transposed  in  declaration) ; 
Alabama  Conference  v.  Price  (1868)  42  A]«. 
39;  Alameda  County  v.  Crocker  (1899)  125 
Cal.  101,  57  Pac.  766  (amendment  of  com- 
plaint in  condemnation  proceedings  by  sub- 
stituting real  for  fictitious  names  of  de- 
fendants) ;  Sinton  v.  The  R.  R.  Roberta 
(1874)  46  Ind.  476  (clerical  mistake  in  name 
of  defendant);  Waltz  v.  Waltz  (1882)  84 
Ind.  403  (where  an  action  by  certain  Iieirs 
was  brought  in  their  maiden  names,  al- 
though in  the  evidence  each  was  mentioned 
by  a  different  surname) :  BuUard  v.  Xan- 
tucket  Bank  (1809)  5  Mass.  99;  Berriea 
County  V.  Bunbury  (1881)  45  Mich.  79  7 
N.  W.  704;  Smith  v.  Pinney  (1891)  gg 
Mich.  484,  49  N.  W.  305;  SUnton  v.  Kstey 
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has  been  held  that  where  the  eause  has 
been    tried  on  the  merits  between  the 


real  parties   in   interest,    the   appellate 
court,   to   support   the   judgment,   may 


Mfg.  Co.  (1892)  90  Mich.  12,  51  N.  W. 
101;  Enright  v.  Standard  Life  &  Acci.  Ins. 
Co.  (1892)  01  Mich.  238,  51  N.  W.  928; 
Stofflet  V.  Stroiue  (1894)  101  Mich.  197, 
59  N.  W.  411;  Newton  v.  Detroit  United 
R.  Co.  (1910)  163  Mich.  373,  128  N.  VV. 
184;  Witte  Iron  Works  v.  Holmes  (1895) 
62  Mo.  App.  372  (amendment  allowed  bj 
inserting  real  instead  of  fictitious  name  of 
plaintiff) ;  Holt  v.  United  Security  L.  Ins. 
&  T.  Co.  (1909)  76  N.  J.  L.  585,  21  L.RA. 
(N.S.)  691,  72  Atl.  301;  Daly  v.  Haight 
(1914)  163  App.  Div.  234,  148  N.  Y,  Supp. 
42;  Risley  v.  Wightman  (1878)  13  Hun 
(W.  Y.)  163;  Bartholomew  v.  Lyon  (1874) 
67  Barb.  (N.  Y.)  86;  Howard  v.  United 
States  (1900)  42  C.  C.  A.  169,  102  Fed.  77, 
affirmed  in  (1901)  184  V.  S.  676,  46  L.  ed. 
754,  22  Sup.  Ct.  Rep.  643;  Chicago  G.  W.  R. 
Co.  V.  First  M.  E.  Church  (1900)  50  L.RJV. 
488,  42  C.  C.  A.  178,  102  Fed.  85. 

In  Reeder  v.  Sayre  (1877)  70  N.  Y.  180, 
26  Am.  Rep.  567,  it  was  held  that  to  sup- 
port a  judgment  an  amendment  might  be 
allowed  on  appeal  to  conform  the  pleadings 
to  the  proof,  so  that  the  complaint  would 
allege  the  character  of  the  plaintiff's  as  sur- 
viving partners  instead  of  tenants  in  com- 
mon. 

In  Clifford  v.  Prudential  Ins.  Co.  (1804) 
161  Pa.  257,  28  AtL  1085,  where  an  action 
was  begun  by  an  administrator  on  a  life 
insurance  policy  of  the  intestate,  and  the 
evidence  showed  that  the  insured  had 
transferred  the  policy  to  the  plaintiff  as 
collateral  security  for  a  debt,  and  it  was 
contended  that  the  action  should  have 
been  by  the  plaintiff  as  assignee,  and  not 
as  administrator,  it  was  held  that  the  su- 
preme court  might  allow  an  amendment, 
if  necessary  to  support  the  judgment  for 
the  plaintiff,  by  permitting  the  plaintiff 
to  describe  himself  as  the  assignee  of  the 
decedent. 

In  Shaffer  v.  Eichert  (1890)  132  Pa.  285, 
19  Atl.  81,  where  an  action  of  ejectment 
was  brought  by  the  plaintiffs  in  right  of 
their  wives,  it  was  held  that  an  amend- 
ment might  be  made  on  appeal  by  adding 
the  names  of  the  wives  as  coplaintiffs,  to 
support  the  judgment  for  the  plaintiffs, 
the  court  stating  that  this  was  a  mistake 
amendable  below;  that  it  was  a  technical 
matter,  and  that  the  allowance  of  the 
amendment  in  the  supreme  court  could  do 
the  defendant  no  injury. 

In  an  action  for  mesne  profits  brought 
by  husband  and  wife  in  right  of  the  wife, 
where  the  case  had  been  tried  on  the  merits 
as  brought  by  the  husband  for  the  use  of 
the  wife,  it  was  held  that  the  error,  being 
formal,  might  be  cured  by  amendment  in 
the  supreme  court,  to  support  the  judg- 
ment for  the  plaintiff.  Thornton  v.  Brit- 
ton  (1891)  144  Pa.  126,  22  Atl.  1048. 

In  an  action  on  the  bond  of  a  county 
treasurer,  where  the  action  was  brought 
in  the  name  of  the  board  of  supervisors 
instead  of  in  the  name  of  the  county,  but 
L.R.A.1916D. 


a  trial  on  the  merits  resulted  in  a  judg- 
ment for  the  plaintiff,  it  was  held  on  ap- 
peal that  the  error,  if  any,  in  the  name  of 
the  party  plaintiff,  might  be  corrected  by 
amendment  in  the  appellate  court.  Johr  v. 
St.  Clair  County  (1878)  38  Mich.  532. 

And  in  Shryock  v.  Basehore  (1876)  82 
Pa.  159,  followed  in  Shryock  v.  McClure 
(1876)  82  Pa.  165,  it  was  held  that  a  decla- 
ration -in  assumpsit  by  the  assignees  of  a 
bank  against  its  debtor  on  a  note,  which 
should  have  been  brought  by  the  assignees 
in  the  name  of  the  bank,  could  be  amended, 
or  would  be  regarded  as  amended,  in  the 
supreme  court. 

Where  a  county  attorney  as  such  sued 
for  the  benefit  of  the  territory  of  Oklahoma 
to  prevent  the  misapplication  of  county 
funds  by  its  officers,  without  naming  the 
territory  as  the  plaintiff,  and  the  cause  of 
action,  the  issues  made  by  the  pleadings, 
the  scope  of  the  evidence,  and  the  issue  and 
relief  given  were  clearly  what  they  would 
have  been  if  the  suit  had  been  in  name,  as 
it  was  in  fact,  by  the  territory  on  the  rela- 
tion of  the  county  attorney,  and  no  sub- 
stantial right  of  the  adverse  party  was  af- 
fected to  his  prejudice,  it  was  held  that  the 
petition  would  be  treated  on  appeal  as  if 
amended  as  to  the  name  of  the  proper 
party  plaintiff.  Dolezal  v.  Bostick  (1914) 
41   OkU.  743,  139  Pac.  964. 

An  amendment  of  parties  plaintiff  was  al- 
lowed on  {tppeal  in  Com.  v.  Mahon  (1900) 
12  Pa.  Super.  Ct.  616,  to  support  the  judg- 
ment for  the  plaintiff  in  an  action  against 
a  property  owner  for  taxes  which  the  sure- 
ties on  the  tax  collector's  bonds  had  been 
compelled  to  pay,  the  action  having  been 
irregularly  brought  in  the  name  of  the  com- 
monwealth for  the  use  of  the  sureties,  in- 
stead of  by  the  sureties  in  their  own  names, 
and  the  case  having  been  tried  on  the  merits 
between  the  real  parties.  The  court  said 
that  the  irregularity,  though  formal,  would 
have  been  fatal  at  common  law,  but  it  was 
amendable  under  the  legislation  in  that 
state. 

And  in  Robertson  t.  Reed  (1864)  47  Pa. 
115,  where,  on  a  settlement  between  the  de- 
fendant and  a  third  party,  the  latter 
directed  a  balance  due  him  to  be  placed 
to  the  credit  of  the  plaintiff,  which  was 
done,  it  was  held  on  appeal  from  a  judg- 
ment for  the  plaintiff  that,  although  the 
plaintiff  could  not  maintain  the  action  in 
his  own  name  to  recover  the  amount  so 
placed  to  his  credit,  a  judgment  in  his 
favor  would  not  be  reversed  for  this  reason 
alone,  the  court  saying  that,  as  the  defect 
would  undoubtedly  be  amendable  under  the 
statute  authorizing  a  change  or  alteration 
in  the  names  of  parties,  it  would  treat  the 
amendment  as  made,  or  permit  the  amend- 
ment to  be  made  on  the  appeal. 

In  Bailey  v.  Lankford  (1916)  —  Okla. 
— ,  164  Pac.  672,  it  was  held  that  while  a 
suit  to  collect  a  note  which  the  bank  com- 
missioner had  taken   over  as  part  of   the 
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Allow  an  amendment  by  adding  or  strik- 
ing out  the  names  of  parties  or  regard 
the  amendment  as  made.** 

In  Indiana  it  has  been  held  that  a 
judgment  in  the  name  of  a  wrong  relator 
cannot  be  affirmed  on  the  ground  that 
the  complaint  might  have  been  amended 


by  inserting  the  name  of  a  new  relator, 
as  this  would  be  in  effect  a  total  change 
of  one  of  the  parties  to  the  action,'^  and 
an  amendment  making  such  a  change  of 
parties,  it  was  held,  should  not  be 
deemed  made  on  appeal  to  support  the 
judgment." 


a.wets  of  an  insolvent  bank  should  be 
brought  in  the  name  of  the  state  on  the 
relation  of  the  bank  commissioner,  yet 
where  a  suit  was  brought  in  the  name  of 
the  bank  commissioner,  and  no  one'  could 
be  prejudiced  thereby,  the  petition  would 
be  treated  on  appeal  as  amended,  to  support 
the  judgment. 

A  complaint  for  damages  in  a  Arm  name 
which  fails  to  state  the  individual  names 
of  the  partners  is  sufficient  on  appeal,  after 
a  judgment  by  default,  where  the  names 
of  the  individual  partners  are  set  out  in 
the  summons,  the  complaint  being  consid- 
ered as  amended.  Galliard  v.  Dubose 
(1859)  34  Ala.  207. 

**As  observed  above,  these  cases  are 
merely  illustrative. 

First  Presby.  Church  v.  Lafayette  (1873) 
42  Ind.  115;  Elmore  v.  McCrary  (1881)  80 
Ind.  544  (where  an  administrator  brought 
an  action  and  then  resigned,  and  his  suc- 
cessor prosecuted  the  suit  to  judgment 
without  having  the  complaint  amended  by 
the  insertion  of  his  own  name) ;  Fay  v. 
Welch  (1906)  190  Mass.  374,  77  N.  E.  44; 
Cruchon  v.  Brown  (1874)  57  Mo.  38  (action 
by  husband  to  use  of  wife  amended  in  ap- 
pellate court  by  striking  out  name  of  wife) ; 
State,  Wills,  Prosecutor,  v.  Shinn  (1880)  42 
N.  J.  L.  138  (recognizing  power  of  amend- 
ment on  appeal  in  a  proper  case) ;  State, 
Jones,  Prosecutor,  v.  Cook  (1892)  54  N.  J. 
L.  513,  24  Atl.  758;  Vunk  v.  Raritan  Riv9r 
R.  Co.  (1894)  56  N.  J.  L.  395,  28  Atl.  593; 
Neher  v.  Armijo  (1898)  9  K.  M.  325,  54  Pac. 
236;  Ackley  v.  Tarbox  (1864)  31  N.  Y.  564; 
Benyak  v.  Lehigh  Coal  &  Nav.  Co.  (1915) 
166  App.  Div.  829,  152  N.  Y.  Supp.  329; 
Barnhill  t.  Haigh  (1866)  53  Pa.  165; 
Weaver  v.  Iselin  (1894)  161  Pa.  386,  29 
Atl.  49;  Natalie  Anthracite  Coal  Co.  v. 
Ryon  (1898)  188  Pa.  138,  41  Atl.  462; 
Thomas  v.  Dickerson  (1913)  52  Pa.  Super. 
Ct.  507;  Fritz  v.  Heyl  (1880)  93  Pa.  77; 
Quison  V.  Salud  (1008)  12  Philippine,  109; 
Alonso  V.  Villamor  (1910)  16  Philippine, 
315. 

In  Baldwin  t.  Bomheimer  (1874)  48  CaL 
433,  the  court,  on  appeal  by  the  defendants, 
affirmed  the  judgment  and  directed  the 
lower  court  to  amend  the  complaint  by 
the  insertion  therein  of  the  name  of  one 
for  whom  counsel  had  entered  an  appear- 
ance and  for  whom  an  answer  on  file  had 
been  considered,  by  stipulation,  as  an 
answer. 

The  substitution  in  the  complaint  of  the 
name  of  the  successors  of  an  administrator 
against  whom  an  action  is  pending  being 
a  mere  formal  amendment  which  might 
have  been  made  at  any  time  in  the  lower 
court  on  the  motion  of  either  party,  on  ap- 
peal from  a  judgment  for  the  plaintiff,  the 
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complaint  will  be  regarded  as  having  been 
amended,  where  the  case  has  been  tried  on 
its  merits  without  objection  on  this 
ground.  Niblack  v.  Goodman  (1879)  67  Ind. 
174. 

In  Fenton  y.  Lord  (1880)  128  Mass.  4«6, 
where  an  action  on  a  contract  brought  by 
the  wife  alone  should  have  been  brought 
by  the  husband  and  wife,  and  the  defend- 
ant's objection  in  the  lower  court  that  the 
plaintiff  should  not  have  sued  alone  was 
overruled  and  judgment  rendered  for  the 
plaintiff,  it  was  held  on  appeal  that,  as  the 
merits  of  the  case  had  been  fully  tried, 
the  plaintiff  should  be  allowed  to  amend  by 
joining  her  husband  in  the  suit,  but  was 
not  entitled  to  costs  incurred  after  the 
trial. 

In  Heidelberg  School  Dist.  v.  Horst 
(1869)  62  Pa.  301,  it  was  held  that  an 
amendment  might  be  made  on  appeal,  if 
necessary  to  support  the  judgment,  by  sub- 
stituting the  name  of  the  township  for  that 
of  the  school  district  as  the  party  defend- 
ant in  an  action  of  debt,  where  the  evi- 
dence showed  that  the  township  was  liable 
and  the  lower  court  had  treated  the  case 
as   amended. 

In  an  action  against  a  landlord  and  a 
constable  for  unlawful  distraint,  where  the 
evidence  showed  that  the  plaintiff's  claim 
was  exclusively  against  the  constable,  and 
the  case  had  been  submitted  to  the  jury 
as  against  him  alone,  it  was  held  that  the 
appellate  court,  to  sustain  a  judgment  for 
the  plaintiff,  might  allow  an  amendment  by 
striking  out  the  name  of  the  landlord. 
Oliver  v.  Wheeler  (1904)  28  Pa.  Super.  Ct. 
5. 

In  Grant  v.  Rogers  (1886)  94  N.  C.  755, 
it  was  held  that  a  complaint  in  an  action 
on  an  administrator's  bond  brought  by  the 
administrator  de  bonis  non  might  be 
amended  in  the  supreme  court  so  as  to 
make  the  action  in  the  name  of  the  state, 
to  support  a  judgment  for  the  plaintiff,  the 
objection  having  been  first  made  on  appesiL 
And  to  a  similar  effect  is  Wilson  v.  Pear- 
son (1889)  102  N.  C.  290,  9  S.  E.  707. 

In  Vunk  t.  Raritan  River  R.  Co.  (1804) 
66  N.  J.  L.  395,  28  Atl.  693,  it  was  held 
that  the  appellate  court  would  not  refuse 
to  exercise  its  power  of  amendment  in  the 
interest  of  justice,  by  adding  the  name  of 
the  plaintiff's  wife  as  a  coplaintiff,  because 
of  the  fact  that  the  suit  of  the  wife  had 
become  barred  by  the  statute  of  limita- 
tions. 

(7  See,  for  instance,  Snyder  r.  State 
(1863)  21  Ind.  77,  and  Taggart  t.  State 
(1874)  49  Ind.  42,  followed  on  similar  facta 
in  49  Ind.  46;  49  Ind.  46;  49  Ind.  47;  49  lad. 
49;   49  Ind.  60. 

uin  an   action   by  an  alleged  firm    for 
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b.  Recovery  exceeding  amount  claimed. 

The  doctrine  that  an  amendment  of 
the  pleadings  to  conform  to  the  proof 
introduced  without  objection  may  be 
allowed  or  deemed  made  on  appeal  to. 
support  the  judgment,  where  this  course 
appears  clearly  to  be  in  furtherance  of 
justice,  has  been  applied  in  a  number  of 
cases  in  which  the  amount  found  due  on 


the  trial  exceeded  the  amount  claimed, 
and  verdict  and  judgment  were  rendered 
for  the  larger  sum,  the  pleading  on  ap- 
peal being  amended  or  regarded  as 
amended  to  conform  to  the  proof  in  re- 
spect to  the  amount  claimed,  in  order 
to  sustain  the  judgment.^  In  Maryland 
it  was  expressly  declared  by  statute  that 
"no  judgment  shall  be  reversed  in  the 
court  of  appeals  because  the  verdict  was 


the  price  of  goods  sold  to  the  defendants, 
'where  the  evidence  showed  that  the  plain- 
tiffs were  the  sole  stockholders  in  the  corpo- 
ration which  had  sold  the  goods,  it  was 
held  that  a  judgment  for  the  plaintiffs  could 
not  be  sustained  on  the  theory  that  the 
complaint  would  be  deemed  amended  by 
substituting  the  corporation  as  the  party 
plaintiff.  Cutshaw  v.  Fargo  (1893)  8  Ind. 
App.  691,  34  N.  E.  376,  36  N.  E.  650.  The 
court  quoted  with  approval  the  rule  laid 
down  in  Snyder  v.  State  (1863)  21  Ind. 
77,  that  such  a  radical  amendment  as  a 
total  change  of  one  of  the  parties  to  the 
action  could  not  on  appeal  be  deemed  made. 

See  also  Utica  Twp.  v.  Miller  (Ind.) 
under  note  30,  supra. 

» Carpenter  v.  Sheldon  (1864)  22  Ind. 
259  (excess  being  interest  which  had  ac- 
crued owing  to  a  delay  in  the  trial) ;  Webb 
V.  Thompson  (1864)  23  Ind.  428  (the  court 
declining  to  follow  Roberts  \.  Muir  (1858) 
7  Ind.  644,  where  a  judgment  was  reversed 
because  for  a  sum  exceeding  that  claimed 
in  the  complaint,  it  being  said  that  in  the 
latter  case  the  provisions  of  the  Code  had 
apparently  been  overlooked) ;  Raymond  v. 
Williams  (1865)  24  Ind.  416  (excess  being 
interest);  Numbers  v.  Bowser  (1888)  20 
Ind.  401  (same) ;  Robinson  v.  Jamison 
(1870)  33  Ind.  122  (same);  White  v.  Stell- 
wagon  (1876)  54  Ind.  186;  Singer  Mfg.  Co. 
V.  Doxey  (1878)  65  Ind.  65;  McKinney  v. 
State  (1888)  117  Ind.  26,  19  N.  E.  613;  Ke- 
tuc-e-mun-guah  y.  McCIure  (1890)  122  Ind. 
641,  7  L.RA.  782,  23  N.  E.  1080;  Decatur 
V.  Grand  Rapids  &  I.  R.  Co.  (1897)  146  Ind. 
677,  45  N.  E.  793;  Louisville,  N.  A.  &  C. 
R.  Co.  v.  Steele  (1892)  6  Ind.  App.  183,  33 
N.  E.  236;  Bozarth  v.  McGillicuddy  (1897) 
19  Ind.  App.  36,  47  N.  E.  397,  48  N.  E.  1042 
(complaint  as  to  amount  claimed  for  at- 
torneys' fees  being  deemed  amended) ; 
Helms  V.  Appleton  (1908)  43  Ind.  App.  483, 
85  N.  E.  733,  petition  for  rehearing  denied 
in  (1908)  43  Ind.  App.  490,  86  N.  £.  1023 
fsame) ;  Noyes  Carriage  Co.  t.  Robbins 
(1903)  31  Ind.  App.  300,  67  N.  E.  959  (ex- 
cess being  interest) ;  Southern  R.  Co.  v. 
Bulleit  (1907)  40  Ind.  App.  467,  82  N.  E. 
474;  Wyandotte  &  K.  C.  Gas  Co.  v.  Schliefer 
(1879)  22  Kan.  468  (excess  being  interest); 
Earle  v.  Gorham  Mfg.  Co.  (1896)  2  App. 
Div.  460,  37  N.  Y.  Supp.  1037;  Schultz  v. 
3d  Ave.  R.  Co.  (1882)  89  N.  Y.  242;  Coates 
V.  Donnell  (1881)  16  Jones  &  S.  (N.  Y.) 
48;  Withers  v.  New  Jersey  S.  B.  Co.  (1867) 
48  Barb.  (N.  Y.)  455;  Grist  ▼.  Hodges 
(1831)  14  «.  C.  (3  Dev.  L.)  198  (decided 
under  statute  of  1824,  authorizing  amend- 
I,.R.A.]916D. 


ments  on  appeal  in  the  same  manner  as 
they  could  have  been  made  in  the  superior 
or  county  courts);  Clayton  v.  Liverman 
(1846)  29  If.  C.  (7  Ired.  L.)  92;  Miller  v. 
Weeks  (1853)  22  Pa.  89  (excess  being  in- 
terest) ;  Trego  v.  Lewis  (1868)  58  Pa.  463 
(same).  ' 

As  sustaining  the  above  rule,  see  also 
Kettry  v.  Thumma  (1893)  9  Ind.  App.  498, 
36  N.  E.  919,  where,  although  the  verdict 
was  for  less  than  the  total  amount  claimed, 
it  was  contended  that  on  a  particular  item 
of  the  claim  the  plaintiff  could  not  recover 
more  than  he  had  alleged  as  due  on  that 
item. 

If  the  verdict  and  judgment  are  for  a 
larger  sum  than  that  claimed  in  the  com- 
plaint, application  should  be  made  to  the 
court  bdow  for  their  correction;  and  in 
the  absence  of  such  an  application,  as  pre- 
sumably the  complaint  would  have  been 
amended  in  the  lower  court  if  objection  to 
the  amount  of  recovery  had  been  made,  the 
amendment  will  be  treated  as  made,  on  ap- 
peal. McKinney  v.  State  (1888)  117  Ind. 
26,  19  N.  E.  613. 

In.  Boddie  v.  Ely  (1830)  3  Stew.  (Ala.) 
182,  the  court  said  that  whatever  was 
amendable  in  the  lower  court  would  be  con- 
sidered in  the  supreme  court  as  amended, 
and  affirmed  a  judgment  for  the  plaintiff  in 
an  action  of  debt,  for  damages  in  addition 
to  the  amount  of  the  debt,  where  in  the  writ 
damages  were  claimed  in  a  sum  exceeding 
those  allowed,  but  in  the  declaration  the 
amount  of  damages  claimed  was  left  blank. 

In  an  action  for  damages  for  personal 
injuries  where  the  amount  claimed  in  the 
complaint  for  medical  services  was  $50,  and 
a  verdict  was  found  on  this  item  for  $300, 
it  was  held  on  appeal  that,  as  an  answer 
had  been  filed  and  the  complaint  might 
have  been  amended  in  the  lower  court  in 
respect  to  the  amount  claimed,  and  the 
evidence  warranted  the  amount  recovered, 
the  complaint  would  be  deemed  amended  on 
appeal.  Southern  R.  Co.  v.  Bulleit  (1907) 
40  Ind.  App.  457,  82  N.  E.  474. 

In  Schultz  v.  3d  Ave.  R.  Co.  (1882)  89 
N.  Y.  242,  it  was  held  that  a  judgment  for 
damages  for  personal  injuries  would  not  be 
reversed  because  for  a  utrger  amount  than 
that  claimed  in  the  complamt,  but  since  the 
defect  in  the  complaint  did  not  affect  the 
trial  in  any  way,  or  mislead  or  prejudice 
the  defendant,  the  complaint  might  be 
amended  on  appeal  or  the  defect  disre- 
garded. The  action  was  for  damages  for 
personal  injury. 

Where  the  note  sued  on  provided  for  at- 
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rendered  for  a  larger  sum  than  the 
amount  laid  in  the  declaration."^" 

In  a  Pennsylvania  case  ''*  involving 
this  question,  it  was  said:  "The  l^sia- 
ture  has  led  the  way  to  the  making  of 
amendments  of  the  most  vital  character, 
altering  names  Christian  and  surname, 
changing  and  adding  names  of  parties, 
and  even  striking  out  parties  where  too 
many  have  been  included.  It  becomes 
us  to  keep  pace  with  legislative  reform 
instead  of  lagging  in  its  rear.  Nothing 
is  a  matter  of  more  form  than  the  sum 
inserted  at  the  conclusion  of  a  narr.  as 
the  damages  suffered.  We  therefore  will 
allow  the  amendment  which  would  have 
been  of  course  in  the  court  below." 

A  distinction  not  apparently  generally 
recognized  in  other  jurisdictions  has 
been  made  on  this  point  in  a  New  Jer- 
sey case.'''  Thus,  it  was  held  that  a 
declaration  in  an  action  for  personal 
injuries  should  not  be  eonsidered  amend- 
ed on  appeal  so  as  to  claim  an  increased 
sum  found  due  by  the  verdict,  the  court 
distinguishing  between  cases  where  the 
action  was  for  unliquidated  damages 
and  the  only  indication  of  the  amount 
claimed  was  in  the  ad  damnum  clause, 
and  cases  where  the  declaration  alleged 
a  cause  of  action  on  proof  of  which  a 


larger  sum  must  be  due  than  was  alleged. 
It  was  said:  "If  a  declaration  should 
allege  a  cause  of  action  on  proof  of 
which  a  lai^er  sum  must  be  due  than  is 
stated  in  the  ad  damnum  clause,  then 
that  clause  might  be  deemed  formal,  and, 
after  verdict,  might  be  amended  to  con- 
form with  the  real  claim  set  forth  in 
the  pleadings.  But  where,  as  in  this 
case,  the  declaration  is  for  unliquidated 
damages,'  and  contains  no  indication  of 
the  extent  of  the  plaintiff's  claim  out- 
side of  the  ad  damnum  clause,  we  most 
presume  that  the  defendant  regulated 
his  conduct  at  the  trial  with  reference 
to  a  claim  for  the  damages  there  stated, 
and  might  have  modified  his  course  of 
defense  had  a  claim  for  a  larger  sum 
been  in  controversy." 

Another  distinction  has  been  observed 
in  a  few  cases,  namely,  that  while  the 
declaration  may  be  amended  by  the  writ, 
if  the  former  fails  to  allege  any  dam- 
ages or  an  insufQeient  amount,  the 
amendment  cannot  be  allowed  or  deemed 
made  on  appeal,  to  support  the  judg- 
ment, if  both  the  writ  and  declaration 
are  defective  in  this  r^ard.  Thus,  in  an 
early  Virginia  case"  it  was  held  that 
while  a  declaration  in  an  action  for 
slander  which  failed  to  allege  any  sum 


torneys'  fees,  while  the  note  set  out  in  the 
findings  provided  for  5  per  cent  attorneys' 
fees,  it  was  held  that  the  complaint  tpight 
be  deemed  amended  on  appeal  to  conform 
to  the  proof,  and  the  judgment  for  the 
plaintiff  affirmed,  on  the  excess  over  5  per 
cent  allowed  in  the  judgment  as  attorneys' 
fees  being  remitted.  Cumminga  v.  Girton 
(1897)  19  Ind.  App.  248,  49  N.  £.  360. 

TO  Marburg  v.  Marburg  (1866)  26  Md.  8, 
90  Am.  Dec  84. 

>  71  Trego  V.  Lewis  (1868)  58  Pa.  463. 
'  In  Miller  v.  Weeks  (1853)  22  Pa.  89,  in 
holding  that  a  declaration  in  an  action  on 
a  note  might  be  amended  in  the  supreme 
court  by  increasing  the  damages  asked  to 
an  amount  to  comprehend  the  verdict,  the 
excess  being  interest  which  bad  accrued 
pending  the  action,  the  court  said:  "In 
Spackman  v.  Byers  (1820)  6  Serg.  &  R. 
(Pa.)  385,  where  the  damages  found  by 
the  verdict  exceeded  the  amount  laid  in 
the  declaration,  this  court  held  that  the 
record  might  be  taken  back  for  amendment, 
and  that  the  judgment,  so  amended,  should 
be  affirmed.  But  when  there  is  matter  on 
the  record  to  amend  by,  and  there  is  no 
possibility  of  surprise  or  injustice  to  the 
defendant,  why  send  the  record  down  for 
purpose  of  amendment,  instead  of  allow- 
ing it  to  be  done  here?  A  copy  of  the  note 
on  which  the  action  was  brought  has  been 
on  the  record  ever  since  the  institution  of 
the  suit,  and  nothing  but  the  persevering 
resistance  of  the  defendant  has  caused  the 
interest  to  swell  beyond  the  sum  originally 
L.R.A.1916D. 


demanded.  It  is  taking  no  imdue  advantage 
of  him,  therefore;  it  is  indeed  only  admin- 
istering the  justice  of  the  cause,  to  permit 
the  plaintiff  to  amend  here  where  we  have 
the  full  record.  This  has  been  often  al- 
lowed in  regard  to  other  amendments  of 
equal  or  more  materiality." 

n  Excelsior  Electric  Co.  v.  Sweet  (1895) 
59  N.  J.  L.  441,  31  Atl.  721. 

WHook  V.  Tumbull  (1806)  6  Call  (Va.) 
85. 

On  the  authority  of  Hook  v.  TumbuU 
(Va.)  supra,  it  was  held  in  Palmer  v.  Mill 
(1800)  3  Hen.  &  M.  (Va.)  502,  that  wher* 
the  damages  were  laid  in  the  writ  at  a  sum 
exceeding  the  amount  of  the  verdict  and 
judgment,  but  in  the  declaration  at  a  sum 
less  than  that  in  the  verdict  and  judgment, 
the  writ  might  be  referred  to  for  the  pur- 
pose of  amending  the  declaration,  and  the 
judgment  affirmed. 

And,  on  the  same  authority,  it  was  held 
in  Craghill  v.  Page  (1808)  2  Hen.  &,  M. 
(Va.)  446,  that  if  no  anioimt  of  damages  ia 
alleged  in  the  declaration,  the  omission  is 
not  fatal  on  appeal,  but  the  declaration 
may  be  amended  by  the  writ  and  the  omis- 
sion cured  to  support  the  judgment. 

An  omission  in  the  declaration  to  Rta.te 
the  damages  sustained  was  held  cured  by 
the  statute  of  jeofails  in  Stephens  v. 
White  (1796)  2  Wash.  (Va.)  203,  and  not 
to  be  a  ground  for  arresting  the  judgment 
for  the  plaintiff. 

In  Robinett  v.  Morris  (1807)  Hardin 
(Ky.)  93,  it  was  held  that  the  writ  might 
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as  damages  would  be  considered  amend- 
ed on  appeal  from  a  judgment  for  the 
plaintiff  to  correspond  with  the  amount 
of  damages  claimed  in  the  writ,  yet,  if 
the  judgment  was  for  a  larger  sum  than 
that  claimed  in  the  writ,  a  new  trial 
would  be  necessary. 

It  has  also  been  held,  it  appears,  that 
if  a  judgment  in  an  intermediate  court 
on  appeal  is  for  a  sum  exceeding  the 
jurisdiction  of  the  court  in  which  the 
action  was  begun,  it  may  not  be  sus- 
tained by  an  amendment  of  the  plead- 
ings increasing  the  amount  claimed  to 
conform  to  the  proof."* 

The  Indiana  Code  provides  that  the 


relief  granted  to  the  plaintiff,  if  there 
is  no  answer,  cannot  exceed  the  relief 
demanded  in  his  complaint."^  Accord- 
ingly, if  a  judgment  by  default  is  for  a 
sum  exceeding  that  claimed  in  the  com- 
plaint, the  complaint  cannot  be  deemed 
amended  on  appeal,  in  order  to  support 
the  judgment."* 

Although  the  appellate  courts  have 
generally  permitted  an  amendment  of 
the  pleadings  as  to  the  amount  claimed, 
or  regarded  the  amendment  as  made,  in 
order  to  support  a  recovery  of  a  larger 
amount  shown  to  be  justly  due,  a  few 
decisions  appear  to  be  to  the  contrary,'" 
and  in  other  cases,  without  apparently 


be  looked  to  for  amendment  of  the  declara- 
tion where  the  amount  of  the  damages  was 
omitted  in  the  latter,  but  that  the  judg- 
ment must  be  reversed  if  for  a  larger 
amount  than  stated  in  the  writ.  This  case 
was  followed  in  Walker  v.  Kendall  (1808) 
Hardin  (Ky.)  404.  holding  in  effect  that  the 
defect  in  the  declaration  in  that  it  failed 
to  state  the  damages  was  cured  after  ver- 
dict by  the  statement  of  damages  in  the 
writ. 

Where,  in  an  action  for  assault,  the  dam- 
ages were  laid  in  the  writ  at  $1,000  and 
in  the  declaration  at  $100,  and  the  verdict 
and  judgment  were  for  $120,  it  was  held 
on  appeal  that  the  defect  in  the  declaration 
was  cured  by  the  statute  of  jeofails.  Ken- 
nedy V.  Woods  (1814)  3  Bibb  (Ky.)  322. 

74  Where  the  plaintiff  in  an  action  com- 
menced before  a  justice  of  the  peace  could 
recover  only  $100  damages,  and  the  circuit 
court  on  appeal  rendered  judgment  for  a 
sum  exceeding  $100,  it  was  held  that  the 
judgment  of  the  circuit  court  could  not  be 
upheld  by  disregarding  the  error  or  permit- 
ting an  amendment  of  the  pleadings  on  the 
appeal  by  increasing  the  ad  damnum.  Dun- 
bar V.  Bittle  (1850)  7  Wis.  143. 

TtWebb  V.  Thompson  (1864)  23  Ind.  428. 

7«May  V.  State  Bank  (1857)  9  Ind.  233. 
Regarding  this  decision  it  was  said  in  Webb 
V.  Thompson  (Ind.)  supra,  that  the  rea- 
soning, while  broad  enough  to  cover  a  case 
where  the  judgment  was  not  by  default,' 
apparently  proceeded  upon  the  ground  that 
the  Code  made  no  change  in  the  subject, 
and  overlooked  the  provision  which  plamly 
required  reversal  where  the  judgment  for  a 
larger  sum  than  was  claimed  was  by  de- 
fault. 

As  to  default  judgment  in  other  eases, 
see  note  18,  supra. 

TTIt  was  said  in  Coming  v.  Coming 
(1851)  a  N.  Y.  97,  that  before  the  adoption 
of  the  Code  it  was  well  settled  that  the 
supreme  court  had  no  power  to  allow  an 
amendment  of  the  declaration  after  verdict 
by  increasing  the  amount  of  damages 
claimed  to  correspond  with  the  amount  of 
the  verdict,  except  on  the  condition  that 
Ae  plaintiff  relinquished  the  verdict,  paid 
the  defendant's  costs  of  the  trial,  and  con- 
sented to  a  new  trial,  and  that  the  Code 
L.R~&.101«D. 


had  not  changed  its  rule.  As  sustaining  the 
rule  the  court  cited  Dox  v.  Dey  (1829)  3 
Wend.  (N.  Y.)  366,  and  Curtiss  v.  Lawrence 
(1819)  17  Johns.  (N.  Y.)  112. 

In  Hawk  v.  Anderson  (1827)  0  IT.  J.  L. 
319,  and  Lake  v.  Merrill  (1829)  10  N.  J.  L. 
288,  judgments  were  reversed  because  for 
a  larger  amount  than  that  claimed  in  the 
demand  filed  in  the  justice's  court;  but 
these  decisions,  it  was  said  in  Excelsior 
Electric  Co.  v.  Sweet  (1894)  67  IT.  J.  L. 
224,  30  Atl.  653,  were  before  the  amend- 
ment act  in  that  state. 

In  Hooper  v.  Wells,  F.  St,  Co.  (1864)  27 
CaL  11,  85  Am.  Dec.  211,  the  supreme  court 
of  California  stated  that  there  was  no  pro- 
vision in  the  practice  act  in  that  state  au- 
thorizing it  to  allow  an  amendment  to  the 
complaint  to  make  it  correspond  with  the 
verdict,  and  held  that  where  the  verdict  and 
judgment  exceeded  the  amount  of  damages 
claimed  in  the  complaint,  while  the  lower 
court  before  a  judgment  might  have  per- 
mitted an  amendment  so  as  to  make  the 
complaint  correspond  with  the  verdict,  on 
appeal  the  judgment  must  be  reversed  un- 
less the  respondent  consent  to  remit  the 
excess. 

So,  in  Perkins  v.  West  Coast  Lumber  Co. 
(1893)  4  CaL  Unrep.  155,  33  Pac.  1118,  the 
court  denied  the  contention  of  the  plaintiff 
that  he  should  be  permitted  to  amend  his 
complaint  so  that  it  would  sustain  a  judg- 
ment for  a  larger  amount  than  that 
claimed. 

In  Morgan  v.  Bali  &  L.  Co.  <1912)  — 
R.  I.  — ,  83  Atl.  401,  an  application  was 
made  in  the  supreme  court  on  the  hearing 
of  a  rule  on  the  defendant  to  show  cause 
why  judgment  should  not  be  entered  for 
the  plaintiffs  after  their  exceptions  were 
sustained,  for  leave  to  increase  the  ad 
damnum,  since  the  aggregate  amount  of  the 
interest  and  judgment  would  exceed  the 
sum  for  which  the  action  had  originally 
been  brought.  But  the  court  denied  the 
motion,  stating  that  it  did  not  think  it 
should  be  entertained  at  this  late  stage  of 
the  proceeding  when  the  case  was  before  it 
upon  exceptions,  and  remitted  the  case  to 
the  superior  court  with  direction  to  enter 
judgment  for  the  sum  due  the  plaintiffs  and 
so  much  of  the  interest  as,  added  to  the 
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ANNOTATION— AMENDMEKT  OF  PLEADINGS  ON  APPEAL. 


considering  the  matter  of  a  possible 
amendment  of  the  pleadings  on  appeal, 
the  courts  have  reversed  judgments  on 


the  ground  that  the  necovery  was  for  a 
substantially  larger  amount  than  was 
claimed  in  the  pleading.'" 


principal     sum,     should     not     exceed     the 
amount  of  the  ad  damnum. 

In  Tomlinson  v.  Blacksmith  (1797)  7  T. 
R.  (Eng.)  132,  the  court  was  of  the  opin- 
ion that  it  would  be  going  too  far,  without 
sending  the  cause  down  for  a  new  trial,  to 
allow  an  amendment  of  the  declaration  as 
to  the  amount  of  damages  claimed  from 
£100  to  £1,000,  the  amount  alleged  being 


evidently  a  mistake  not  discovered  untU 
after  the  jury  had  found  a  verdict  for  more 
than  £600,  it  being  said  that  the  defend- 
ant might  have  gone  to  trial  relying  that 
no  more  than  £100  damages  could  be  re- 
covered against  him. 

M  See,    for    example,   Lester   v.    Barnett 
(1857)  33  Miss.  584.  R.  E.  H. 


ARIZONA  SUPREME  COTJRT. 

IKE  DIAMOND,  Doing  Business  as  N.  Dia- 
mond &  Brother,  Appt., 

v. 
WILLIAM  JACQUITH. 

(14  Ariz.  119,  123  Pac.  712.) 

Statute  ot  frauds  —  contract  for  services 
—  extension  beyond  year. 

1.  A  contract  made  in  June  to  render 
personal  services  for  a  year  from  the  fol- 
lowing October  is  within  the  statute  mak- 
ing voidable  all  contracts  not  to  be  per- 
formed within  one  year  from  the  making 
thereof. 

Far  other  cases,  see  Contracts,  I.  e,  S,  i» 

Dig.  l-5i  N.  8. 
Same  —  performance  —  rendition     of 

services. 

2.  Complete  performance  of  a  contract  to 
render  services  during  a  period  extending 
beyond  a  year  from  the  making  of  the  con- 
tract, for  a  monthly  salary  and  a  percentage 
on  gross  sales,  and  the  payment  of  the  stipu- 
lated salary,  take  the  case  out  of  the  stat- 
ute of  frauds,  so  as  to  warrant  recovery  of 
the  commission. 

For  other  cases,  see  Contracts,  I.  e,  6,  in 
Dig.  1-52  N.  B. 

(June  29,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  fpr  Maricopa 
County  in  plaintiff's  favor,  and  from  an 
order  overruling  a  motion  for  new  trial, 
in  an  action  brought  to  recover  an  amount 
alleged  to  be  due  under  a  contract  for  serv- 
ices.   Affirmed. 

Statement  by  Ross,  J. 

The  appellee  brought  his  action  in  the 
lower  court  against  the  appellant,  alleging 
that,  in  the  month  of  Jun^  1909,  he  entered 
into  a  verbal  contract  with  the  defendant 
to  act  as  manager  of  defendant's  mercan- 


tile business  and  general  merdiandising 
store  in  the  city  of  Phoenix  for  the  period 
between  the  15th  day  of  October,  1909,  and 
the  15th  of  October,  1910;  the  appellant 
(defendant  below)  agreeing  to  pay  as  com- 
pensation $150  per  month  and  2  per  cent 
on  all  gross  sales  made  in  said  store  under 
appellee's  management  over  the  sum  of 
$144,000.  Appellee  further  alleged  that  the 
gross  sales  of  said  business  amounted  to 
$273,107.79,  and  that  his  percentage  at  8 
per  cent  on  the  gross  sales,  over  the  sum  of 
$144,000,  was  the  sum  of  .$2,582.14.  Ap- 
pellee alleged  the  payment  of  the  salary 
of  $150  a  month,  or  $1,800,  on  account, 
and  allied  that  there  was  still  due,  under 
his  contract,  $2,582.14.  He  alleged  that  he 
performed  each  and  every  service  required 
by  him  to  be  performed  under  the  provisions 
of  the  contract.  The  appellant,  in  his  an- 
swer, denied  that  he  ever  agreed  to  pay 
any  percentage,  and  alleged  that,  prior  to 
October  18,  1909,  in  the  city  of  New  York, 
he  hired  appellee  under  a  verbal  contract 
to  work  from  month  to  month  as  manager 
of  the  dry  goods  and  notions  department 
of  his  store,  at  the  agreed  price  of  $150 
a  month,  and  for  no  other  compensation 
whatsoever.  Appellant  alleged  payment  in 
full  of  the  stipulated  salary.  The  defendant, 
by  way  of  demurrer  and  answer,  set  up 
the  provisions  of  the  statute  of  frauds,  re- 
quiring contracts  and  agreements  not  to 
be  performed  within  one  year  to  be  in 
writing.  It  was  stipulated  in  the  trial 
of  the  case  that  the  gross  sales  of  appel- 
lant's business,  from  October  15,  1909,  to 
October  15,  1910,  amounted  to  $273,107.79. 
Appellee  testified:  "There  were  no  pere^it- 
ages  to  be  paid  until  the  expiration  of  the 
year.  If  I  didn't  stay  my  year  out,  I  didn't 
get  any  percentage."  The  evidence  showa 
that  at  the  time  the  contract  was  entered 
into  between   the  parties  appellee  was    in 


Note. —  For  part  performance  to  take 
contracts  to  render  services  not  to  be  per- 
formed within  a  year  out  of  the  statute  of 
frauds,  see  annotation  following  this  case, 
post,  884. 
L.R.A.1916D. 


For  right  to  quantum  meruit  for  services 
rendered  under  parol  contract,  unenforce- 
able because  not  to  be  performed  within  n 
year,  see  annotation  following  Fablaji  v. 
Wasatch  Orchard  Co.  post,  895. 
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Phoenix;  ihat  he  was  making  arrangements 
to  move  himself  and  family  to  Connecticut, 
with  a  view  of  entering  business  there ;  that 
lie  did  in  fact  go  to  Connecticut,  after  the 
contract  was  concluded,  on  a  visit,  and  re- 
mained there  a  couple  of  months;  that  he 
met  appellant  in  New  York  and  had  several 
conversations  with  him  concerning  his  em- 
ployment, the  details  of  which  were  dis- 
cussed between  them;  that  with  his  family 
he  returned  to  Phoenix  and  ^tered  upon  the 
discharge  of  his  labors  for  the  appellant, 
continuing  to  work  for  him  the  entire  year. 
The  appellee  also  testified  that  he  had  re- 
ceived from  the  appellant  $460  in  cash  and 
$107.10  in  goods,  amounting  in  all  in  cash 
and  goods  to  $657.10.  The  cause  was  tried 
to  a  jury,  and  the  jury  returned  a  verdict 
in  favor  of  appellee  for  the  sum  of  $2,- 
582.14,  less  the  amount  of  the  counterclaim 
for  cash  and  goods  paid  and  advanced  to 
appellee  by  appellant,  amounting  to  $557.10. 
The  judgment  followed  the  verdict  and  was 
for  $2,025  and  legal  interest,  and  costs  in 
the  sum  of  $106.30.  From  this  judgment 
and  the  order  overruling  motion  for  a  new 
trial  an  appeal  is  taken. 

Messrs.  Klbbey,  Bennett,  &  Bennett, 
and  Barnett  E.  Marks,  for  appellant: 

No  action  will  lie  upon  a  contract  for 
services  not  to  be  performed  within  a  year 
from  the  making  of  the  contract.  For  serv- 
ices rendered  under  such  contract,  the 
plaintiff  can  only  recover  upon  a  quantum 
meruit  to  recover  the  value  of  the  services 
Tendered. 

McElrov  v.  Ludlum,  32  N.  J.  Bq.  828; 
Riiff  V.  Riibe,  68  Neb.  543,  94  N.  W.  637, 
4  Ann.  Cas.  402;  Hillhouse  v.  Jennings,  60 
8.  C.  373,  38  S.  E.  599;  Patten  v.  Hides, 
43  Cal.  511;  Pierce  v.  Paine,  28  Vt.  34.; 
Emery  v.  Smith,  46  N.  H.  151;  Donphy  v. 
Ryan,  116  U.  S.  497,  29  L.  ed.  705,  6  Sup. 
Ct.  Rep.  486;  Scbeuer  v.  Monash,  35  Misc. 
278,  71  N.  Y.  Supp.  818;  Hertzog  t,  Hertzog, 
34  Pa.  418;  Ewing  v.  Thompson,  66  Pa. 
382;  Fuller  v.  Reed,  38  Cal.  100. 

In  a  contract  of  employment  not  to  be 
performed  within  one  year  from  the  mak- 
ing, the  rendering  of  the  services  does  not 
take  the  case  out  of  the  statute  so  as  to 
make  an  action  on  the  contract  sustainable. 

Patten  v.  Hicks,  43  Cal.  511;  Wood, 
Mast.  &  S.  2d  ed.  §  193;  McElroy  v.  Lud- 
lum, 32  N.  J.  Eq.  828;  Quinn  v.  Stark 
County  Teleph.  Co.  122  III.  App.  133. 

Full  performance  by  plaintiff  alone  does 
not  take  the  case  out  of  the  statute  of 
frauds. 

Oooley  V.  Miller  ft  Lux,  156  Cal.  610,  105 
Pac.  981;  Baxter  v.  Baxter,  46  Ind.  App. 
514,  92  N.  E.  881,  1039;  Lipscomb  v.  Lips- 
comb, 66  W.  Va.  55,  66  S.  E.  8;  Graham  v. 
L.R.A.1916D.  66 


Graham,  134  App.  Div.  777, 119  N.  Y.  Supp. 
1013;  McKinley  v.  Hessen,  135  App.  Div. 
832,  120  N.  Y.  Supp.  267;  King  v.  Brown, 
2  Hill,  486;  Whipple  v.  Parker,  29  Mich. 
369. 

Messrs.  G.  P.  BuIIard  and  Alexander 
&  Christy  for  appellee. 

Ross,  J.,  delivered  the  opinion  of  the 
court : 

The  appellant  relies  upon  paragraph 
2696,  Revised  Statutes  of  Arizona  (Civil 
Code)  1901,  for  a  reversal  of  the  judgment 
of  the  lower  court.  That  paragraph  is  as 
follows:  "(§  1)  No  action  shall  be  brought 
in  any  of  the  courts  in  any  of  the  follow- 
ing cases,  unless  the  promise  or  agreement 
upon  which  such  action  shall  be  brought, 
or  some  Memorandum  thereof,  shall  be  in 
writing  and  signed  by  the  parties  to  be 
charged  therewith,  or  by  some  person  b> 
him  thereunto  lawfully  authorized:  .  .  . 
(6)  Upon  any  agreement  which  is  not  to  be 
performed  within  the  space  of  one  year 
from  the  making  thereof." 

Under  similar  statutes,  it  has  been  held 
that  verbal  contracts  not  to  be  performed 
within  a  year  are  not  void,  but  voidable 
The  language  forbids  the  bringing  of  an  ac- 
tion, but  does  not  declare  the  (ontract  void. 
20  Cyc.  279  A.  2. 

Clearly  the  contract  here  sued  on  falls 
within  the  statute  of  frauds  (20  Cyc.  198  B) 
and  is  not  enforceable,  unless  the  acts  of 
the  parties  to  it  take  it  out  of  the  statute. 
The  plaintiff  (appellee)  alleges  that  he  was 
to  receive,  under  his  agreement,  "as  com- 
pensation, .  .  .  the  sum  of  $160  per 
month  and  2  per  cent  on  all  gross  sales 
made  in  said  store  and  business  under  the 
management  of  said  plaintiff  over  and  above 
the  sum  of  $144,000."  This  was  the  con- 
tract sued  on.  The  percentage  was  as  much 
a  part  of  his  salary  as  was  the  $160  per 
month.  It  was  not  ascertainable  at  the 
date  of  the  contract,  nor  at  any  time  be- 
fore the  end  of  the  year;  but  at  the  end 
of  the  year,  by  a  simple  process  of  arith- 
metical computation  on  the  excess  over 
$144,000,  the  plaintiff's  salary  could  be 
known.  The  fixed  part  of  the  plaintiff's 
salary,  $150  per  month,  and  the  percentage, 
$2,582.14  added,  determined  the  year's  com- 
pensation to  be  $4,382.14. 

The  question  as  to  whether  the  contract 
alleged  by  the  appellee  was,  in  fact,  the 
contract  of  the  parties  or  not,  and .  as  to 
whether  appellee  had  performed  all  of  its 
terms  and  conditions,  was  submitted  to  a 
jury,  and  that  jury,  by  its  verdict,  found  in 
favor  of  the  appellee. 

The  item  of  $150  per  month  was  no  more 
a  part  of  the  contract  for  salary,  nor  any 
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less  a  part  thereof,  than  the  item  of  per- 
centage. 

The  question  is,  then,  the  appellant  hav- 
ing partly  performed  the  contract,  by 
monthly  payments,  and  the  appellee  having 
fully  performed  on  his  part,  does  this  part 
performance  by  one  of  the  parties  and  full 
performance  by  the  other  take  the  case 
out  of  the  statute  of  frauds  t 

This  is  a  case  of  first  impression  in  this 
jurisdiction,  and  we  are  therefore  not  bound 
by  any  decision  of  this  court;  but  we  are 
at  liberty  to  adopt  that  view  of  the  law  that 
appeals  to  us  as  most  consonant  with  rea- 
son and  justice.  If  it  were  an  executory 
contract,  we  would  not  hesitate  in  holding 
it  unenforceable;  but  the  fact  is  that  it  has 
been  executed  by  appellee  and  largely  by 
appellant. 

MacDonald  t.  Crosby,  192  111.  283,  289,  61 
N.  E.  505,  507,  announced  this  rule:  "It  is 
insisted  that  tlie  court  erred  in  sustaining 
the  demurrer  to  the  pleas  setting  up  the 
statute  of  frauds.  The  first  plea  is  that  the 
promise  declared  upon  was  not  to  be  per- 
formed within  one  year;  and,  the  second, 
that  whatever  promise  was  made  by  the  de- 
fendants was  a  promise  to  answer  for  the 
debt  of  Mr.  Crosby.  As  to  the  first;  the  de- 
murrer was  properly  sustained,  on  the 
ground  that  the  contract  declared  upon  was 
fully  and  completely  performed  upon  the 
part  of  the  plaintiff,  and  nothing  remained 
to  be  done  by  the  defendants  but  to  pay  the 
money.  Curtis  v.  Sage,  33  III.  22.  We  do 
not  understand,  under  the  rule  in  this  state, 
that  the  statute  of  frauds  can  be  inter- 
posed as  a  defense  where  the  contract  is 
fully  performed  on  the  part  of  the  plaintiff; 
in  other  words,  the  statute  of  frauds  cannot 
be  availed  of  for  the  purpose  of  perpetrat- 
ing a  fraud." 

In  Lowman  v.  Sheets,  124  Ind.  416-422, 
7  L.R.A.  784,  24  N.  E.  351,  353,  the  court 
said:  "The  sale  and  delivery  of  a  one-half 
interest  in  the  mares  in  controversy  is  not 
within  the  statute  of  frauds,  because  it  was 
fully  executed  by  Templeton.  The  statute 
prohibiting  the  making  of  contracts  not  to 
be  performed  within  one  year  has  no  appli- 
cation to  contracts  which  have  been  fully 
performed  by  one  of  the  parties." 

The  Iowa  court,  in  Murphy  v.  De  Haan, 
116  Iowa,  61,  62,  89  N.  W.  100,  in  passing 
upon  the  right  of  an  employee  to  recover  on 
an  oral  contract,  said :  "It  is  contended  that, 
while  the  petition  states  a  valid  cause  of 
action,  plaintiff  proved  a  contract  within 
the  statute  of  frauds,  in  that,  according  to 
his  evidence,  he  was  not  to  commence  work 
L.R~^.1916D. 


on  the  day  the  contract  was  entered  into, 
but  at  some  future  time,  and  that  the 
contract  was  made  three  or  four  days  before 
he  actually  began  the  service.  Defendant 
moved  to  strike  out  this  evidence,  because 
within  the  statute,  but  the  motion  was  over- 
ruled. He  also  challenges  the  instructions 
of  the  court,  for  the  reason  that  they  ig- 
nore the  statute  of  frauds.  Remembering; 
thai  this  is  an  action  for  work  and  lalior 
performed  at  an  agreed  price  per  montli. 
it  is  difficult  to  see  how  the  statute  of 
frauds  affects  the  case.  Contracts  within  the 
statute  are  not  void,  and,  if  performed  or 
partly  performed,  they  are,  to  the  e.xtent 
of  such  performance,  taken  out  of  the 
statute.  When  executed,  or  so  far  as  exe- 
cuted, such  contracts  are  valid,  and  as  bind- 
ing as  if  they  had  been  in  writing.  This 
statute  was  not  enacted  for  the  purpose  of 
aiding  one  in  the  perpetration  of  a  fraud, 
but  to  secure  him  from  the  consequmces 
thereof.  It  was  intended  as  a  shield,  and 
not  as  a  sword.  According  to  the  evidence, 
defendant  had  the  benefit  of  plaintiff's  serv- 
ices, and  he  cannot  be  heard  to  say  that 
they  were  performed  under  a  contract  which 
would  have  been  invalid  had  it  remained  ex- 
ecutory in  character." 

In  Marks  v.  Davis,  72  Mo.  .■^pp.  557-563, 
the  court,  after  reviewing  the  Missouri 
cases  bearing  on  oral  contracts  for  labor 
and  services  not  to  be  performed  within  a 
year,  said:  "In  view  of  this  line  of  de- 
cisions, we  think  we  can  safely  say  that  the 
rule  is  firmly  established  in  this  state  that 
a  full  and  complete  performance  of  a  con- 
tract by  one  of  the  contracting  parties  takes 
the  contract  out  of  the  statute  of  frauds, 
and  that  the  party  so  performing  his  con- 
tract may  sue  upon  it  in  a  court  of  law, 
and  that  he  is  not  compelled  to  abandon  the 
contract  and  sue  in  equity  or  upon  a 
quantum  meruit,  as  seems  to  be  the  law 
in  some  of  the  states." 

In  Wehner  v.  Bauer  (C.  C.)  160  Fed.  240, 
244,  it  is  said :  "Nor  do  I  think  the  objection 
well  taken  that  the  contract  is  void  within 
the  statute  of  frauds  because  not  in  writing, 
and  one  which,  by  its  terms,  was  not  to  lie 
performed  within  a  year.  The  statute  of 
frauds  has  no  application  to  a  contract 
which  has  been  fully  performed  or  executed 
by  one  of  the  parties  thereto;  and  here  the 
evidence  shows  that  complainant  had  im- 
mediately, and  before  the  parties  left  the 
mine,  fully  performed  the  contract  on  his 
part  by  turning  over  and  delivering  to  the 
defendant  all  the  machinery,  stock,  mate- 
rial, and  tools,  in  accordance  with  iU 
terms." 
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There  is  a  line  of  cases  that  turns  on  the 
question  of  the  election  of  remedies,  holding 
that,  when  the  contract  is  within  the  statute 
of  frauds,  the  suit  should  b^  on  quantum 
meruit,  in  which  case  the  contract  may  be 
used  as  evidence  of  the  value  of  the  services. 
The  distinction  drawn  by  this  line  of  cases 
is  technical  rather  than  substantial.  To 
say  that  a  contract  fully  performed  by  one 
of  the  parties  to  it  canuot  be  sued  upon  be- 
cause the  statute  is  evidentiary,  and  the 
contract,  being  within  the  statute  of  frauds, 
cannot  avail  as  evidence  in  a  suit  on  the 
contract,  but  in  a  suit  on  quantum  meruit 
the  contract,  if  fully  performed  by  one  of 
the  parties,  can  be  used  as  evidence  of  the 
value  of  the  services,  is  a  technical  distinc- 
tion, it  seems  to  us,  in  the  matter  of  remedy, 
and  is  not  a  distinction  on  principle.  It 
goes  rather  to  the  form  than  to  the  sub- 
stance of  the  matter.  If,  on  full  performance 
by  one  of  the  parties,  the  contract  is  taken 
out  of  the  statute,  to  the  effect  that  it  may 
be  introduced  as  evidence  in  aid  of  a  com- 
mon count,  we  can  perceive  no  reason  why 
such  performance  will  not  take  it  out  of 
the  statute  so  that  suit  may  be  maintained 
on  the  contract. 

That,  in  a  suit  on  the  contract,  its  terms 
determine  the  value  of  the  services,  while  in 
a  suit  on  one  of  the  common  counts  the 
terms  of  the  contract  may  only  be  evidence 
of  the  value  of  the  services,  does  not  mili- 
tate against  the  reasoning  that,  if  It  can 
be  held  to  be  taken  out  of  the  statute  in 
the  one  case,  it  should .  be  so  held  in  the 
other  case. 

Another  aspect  of  the  case  is  that  appellee 
was  closing  out  his  business  connections  in 
Arizona,  with  a  view  of  locating  in  Connect- 
icut; but,  having  concluded  bis  contract 
with  appellant,  he  returned  from  the  East, 
where  he  went  on  a  visit,  bringing  his 
family.  Kelying  upon  his  engagement  with 
appellant,  he  made  the  trip  to  Arizona,  and 
necessarily  at  considerable  expense  for  him- 
self and  family.  He  made  no  effort,  as  was 
his  intention  until  employed  by  appellant, 
to  secure  a  business  or  employment  in  tbe 
East. 

Having  induced  appellee  by  means  of  his 
oral  contract  to  return  to  Arizona,  to  aban- 
don his  search  for  other  business  connec- 
tions, we  think  it  does  not  lie  in  the  mouth 
of  the  appellant  to  deny  the  contract,  es- 
pecially after  its  full  and  complete  perform- 
ance by  appellee. 

In  Seymour  v.  Oelrichs,  156  Cal.  782,  794, 
134  Am.  St.  Rep.  154,  106  Pac.  88-94,  it 
L.R.A.1916D. 


is  said  by  the  California  court :  "The  right 
of  courts  of  equity  to  hold  a  person  estop- 
ped to  assert  the  statute  of  frauds,  where 
such  assertion  would  amount  to  practising  a 
fraud,  cannot  be  disputed.  It  is  based  upon 
the  principle,  'thoroughly  established  in 
equity,  and  applying  in  every  transaction 
where  the  statute  is  invoked,  that  the  stat- 
ute of  frauds,  having  been  enacted  for  the 
purpose  of  preventing  fraud,  shall  not  be 
made  the  instrument  of  shielding,  protect- 
ing, or  aiding  the  party  who  relies  upon  it 
in  the  perpetration  of  a  fraud,  or  in  the 
consummation  of  a  fraudulent  scheme.'  2 
Pom.  £q.  Jur.  §  921.  It  was  said  in  Glass 
v.  Hulbert,  102  Mass.  24,  35,  3  Am.  Rep. 
418:  'The  fraud  most  oommonly  treated 
as  taking  an  agreement  out  of  the  statute 
of  frauds  is  that  which  consists  in  setting 
up  the  statute  against  its  enforcement,  after 
the  other  party  has  been  induced  to  make 
expenditures,  or  a  change  of  situation,  in 
regard  to  the  subject-matter  of  the  agree- 
ment, or  upon  the  supposition  that  it  was 
to  be  carried  into  execution,  and  the  as- 
sumption of  rights  thereby  to  be  acquired; 
so  that  the  refusal  to  complete  the  execution 
of  the  agreement  is  not  merely  a  denial  of 
rights  which  it  was  intended  to  confer,  but 
the  infliction  of  an  unjust  and  unconscien- 
tious injury  and  loss.  In  such  case,  the 
party  is  held,  by  force  of  his  acts  or  silent 
acquiescence,  which  have  misled  the  other 
to  his  harm,  to  be  estopped  from  setting  up 
the  statute  of  frauds.'  This  statement  has 
been  accepted  as  setting  forth  a  plain  and 
satisfactory  ground  for  equitable  jurisdic- 
tion, together  with  a  dear  indication  of 
the  proper  limitation  of  its  exercise. 
.  .  .  We  can  see  no  good  reason  for  lim- 
iting the  operation  of  this  equitable  doc- 
trine to  any  particular  class  of  contracts 
included  within  the  statute  of  frauds,  pro- 
vided always  the  essential  elements  of  an 
estoppel  are  present,  or  for  saying  other- 
wise than  as  is  intimated  by  Mr.  Pomeroy 
in  the  words  already  quoted,  viz.,  that  it  , 
applies  'in  every  transaction  where  the  stat- 
ute is  invoked.' " 

For  the  reasons  given  above,  we  think  the 
judgment  of  the  lower  court  was  in  accord- 
ance with  law,  and  that  no  errors  were  com- 
mitted in  the  trial. 

The  judgment  of  that  court  is  therefore 
a£Srmed. 

Franklin,  Ch.  J.,  and  Onnningtaam,  J., 

concur. 
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Annotatioii — ^Part  performance  to  take  contracta  to  raider  sorvkes  not  to 
be  performed  Mathin  a  year  out  of  the  statute  of  frauds. 


I.  Scope,  SS4. 
II.  Part  perjormanee  on  one  or  both 
aides, 
a.  In  actions  to  recover  for  serv- 
ices rendered,   SSi. 
i.  In  actions  for  Itreach  of  the 

contract,  SS6. 
e.  In  equity,   8SS. 

d.  Sufficiency    of   acts   to    consti- 

tute part  performance,  S89. 
Ill,  Complete  performance  of  services. 

a.  In  actions  to  recover  for  serv- 
ices rendered,  SOO. 

h.  In  ootiotM  for  breoclt  of  the 
eontra^st,  891. 

e.  In  equity,  802. 

I.  Scope, 

This  note  is  confined  to  a  consideration 
of  those  cases  in  which  the  contracts  to 
render  services  were  looked  upon  as 
coming  within  the  operation  of  the  por- 
tion of  the  statute  of  frauds  dealing 
with  contracts  not  to  be  performed  with- 
in a  year.  The  scope,  therefore,  does  not 
include  cases  in  which  the  contracts,  al- 
though apparently  not  to  be  performed 
within  a  year,  are  objected  to,  not  upon 
that  ground,  but  because  they  fall  within 
some  other  clause  of  the  statute,  e.  g., 
the  clause  requiring  all  contracts  relat- 
ing to  realty  to  be  in  writing. 

Part  performance,  as  used  in  the  title 
of  this  note,  refers  to  any  performance 
by  one  or  both  parties  falling  short  of 
complete  performance  on  both  sides.  All 
eases  are  therefore  included  in  which 
the  performance  has  fallen  short  of  abso- 
lute execution.  I 


Upon  the  right  to  quantum  meruit 
for  services  rendered  under  contract  un- 
enforceable because  not  to  be  performed 
within  a  year,  see  note  to  Fabian  v, 
Wasatch  Orchard  Co.^ 

For  a  discussion  of  the  validity  of  an 
oral  contract  for  a  year's  services,  to 
commence  in  fnturo,  see  note  to  Chase 
V.  Hinkley.* 

As  to  the  effect  of  the  statute  of  frauds 
upon  a  parol  contract  for  services  which 
may,  but  are  not  intended  to,  be  per- 
formed within  a  year,  fiee  note  to  White 
V.  Fitts.* 

And  see,  upon  the  matter  of  the 
specific  performance  of  oral  contract  to 
devise  or  convey  land  in  consideration 
of  performing  services  or  furnishing  sup- 
port, where  no  possession  is  taken  or  im- 
provements made,  the  note  to  Grindling 
V.  Reyhl.* 

//.  Part  performance  on  one  or  holh 
aides. 

a.  In    actions   to   recover   for   services 
rendered. 

Only  one  state  has  committed  itself  to 
the  unqualified  rule  that  part  perform- 
ance of  a  parol  contract  for  services,  un- 
enforceable because  not  to  be  performed 
within  a  year,  will  remove  the  contract 
from  the  operation  of  the  statute  of 
frauds.'  On  the  other  hand,  however, 
several  courts  have  laid  down  the  rule 
that  part  performance  of  such  a  con- 
tract will  remove  it  from  the  operation 
of  the  statute  so  far  as  it  has  been 
performed.'    Such  a  rule  is  the  result  of 


1  Post,  892. 

«2  L.R.A.(N.S.)   738. 

»15  LJIA..(N.S.)  313. 

415  L.RA.(N.S.)  466. 

sin  Heery  v.  Reed  (1909)  80  Kan.  380, 
102  Pac.  846,  an  action  to  recoTer  from  the 
estate  of  a  deceased  person  for  eervices  per- 
formed under  a  contract  that  she  should 
live  with  and  work  for  deceased  during  his 
lifetime,  and  have  aU  his  property  at  his 
death,  it  is  held  that  the  part  performance 
by  plaintifT  of  her  contract  up  till  the  time 
its  performance  was  prevented  by  deceased 
was  sufficient  to  remove  the  har  of  the 
statute  of  frauds,  assuming  such  contract 
to  be  one  not  to  be  performed  within  a  year. 

And  this  case  is  referred  to  in  Longhofer 
V.  Herbel  (1910)  83  Ean.  278,  111  Pac.  483, 
an  action  by  a  minor  against  his  stepfather 
on  a  parol  contract  to  pay  for  his  services 
after  he  was  thirteen  years  old,  where  it  is 
said  that  "under  somewhat  similar  circum- 
stances this  court  has  held  that  an  oral 
L.R.A.1916D. 


contract  may  be  taken  out  of  the  statute 
by  the  rendition  and  acceptance  of  services 
under  it." 

*  Where  a  salesman  is  suing  for  the  con- 
tract price  of  work  and  labor  performed 
under  a  parol  contract  for  a  year,  to  com- 
mence at  a  future  date,  the  court,  in  Mur- 
phy V.  De  Haan  (1902)  116  Iowa,  61,  89 
N.  W.  100,  says:  "Contracts  within  the 
statute  are  not  void,  and,  if  performed  or 
partly  perftnnned,  they  are,  to  the  extent  of 
such  performance,  taken  out  of  the  statute. 
When  executed,  or  so  far  as  executed,  such- 
contracts  are  valid,  and  as  binding  as  if 
they  had  been  in  writing." 

The  preceding  case  was  cited  and  fol- 
lowed in  Hahnel  v.  Highland  Park  College 
(1915)  —  Iowa,  — ,  152  N.  W.  571,  an  ac- 
tion by  a  teacher  to  recover  the  contract 
price  of  services  rendered  under  a  parol 
contract  of  employment  for  three  years,  in 
which  it  is  said:  "We  have  held  that  con- 
tracts for  services  partly  performed  axe,  t« 
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a  very  proper  endeavor  on  the  part  of 
the  eourts  to  remove  the  rigor  of  the  stat- 
ute without  destroying  its  entire  effect. 
Its  purpose  is  the  same  as  that  whioh  is 
the  basis  of  the  principle  upon  which, 
in  a  number  of  states,  an  employee  who 
has  performed  services  under  a  parol 
contract  not  to  be  performed  within  a 
year  is  permitted  to  recover  the  value  of 
the  services  rendered.''  The  employer 
having  permitted  the  services  to  be  per- 
formed, and  having  received  their  bene- 
fit, it  is  considered  proper  that  he  should 
pay  for  them.  It  should  be  noted,  how- 
ever, that  these  two  rules,  while  accom- 
plishing a  similar  purpose,  are  based  up- 
on antagonistic  theories.  In  the  one  case, 
the  recovery  is  upon  the  express  contract, 
■which  is  held  to  be  removed  from  the 
operation  of  the  statute  by  the  part  per- 
formance; in  the  other,  the  part  per- 
formance is  looked  upon  as  inefficacious 
to  remove  the  operation  of  the  statute, 


and  the  recovery  is  upon  an  implied  con- 
tract. The  practical  result  of  this  dif- 
ference of  opinion  becomes  evident  when 
the  question  of  the  amount  of  the  recov- 
ery comes  up  for  consideration. 

The  doctrine  of  part  performance, 
however,  is  not  always  invoked  on  behalf 
of  the  employee ;  where  the  contract  pro- 
vides for  payment  at  the  completion  of 
the  term  of  employment,  the  employee 
can  base  no  claim  for  services  thereon 
until  he  has  completed  such  term,  and 
the  performance  of  the  services  for  a 
portion  of  the  term,  although  serving  to 
remove  the  operation  of  the  statute 
therefrom,  leaves  him  in  no  better  posi- 
tion than  if  the  statute  still  obtained.* 
It  may  even  be  said  that  he  is  in  a  less 
favorable  position,  inasmuch  as,  being 
bound  by  the  terms  of  the  express  agree- 
ment, he  cannot  sue  in  quantum  meruit 
on  an  implied  contract. 

In  other  instances  part  performance 


the  extent  of  the  performance,  taken  out 
of  the  statute." 

In  Fuller  v.  Rice  (1884)  52  Mich.  435,  18 
N.  W.  204,  an  action  for  services  performed 
under  a  parol  contract  to  cut  and  haul  logs 
for  defendant  at  a  certain  rate  for  three 
years,  defendant's  objection  to  evidence  »f 
the  agreement,  as  being  within  the  statute 
of  frauds,  was  held  not  to  be  valid,  on  the 
ground  that  "so  far  as  the  parties  had 
acted  in  performance  of  the  agreement,  they 
had  consented  to  be  governed  by  its  terms." 
The  court  says  further  that  "if  the  plain- 
tiff had  performed  valuable  services  for  the 
defendant  under  the  contract,  of  which  the 
latter  had  reaped  the  advantage,  he  was 
entitled  to  recover  therefor  at  the  rate  fixed 
by  the  contract,  less  any  damages  the  de- 
fendant may  have  sufifered  by  reason  of 
failure  in  complete  performance." 

And  the  preceding  case  is  cited  and  fol- 
lowed in  Smith  v.  Chase  &  B.  Piano  Mfg. 
Co.  <1913)  175  Mich.  371,  141  N.  W.  563, 
an  action  to  recover  certain  instalmeuta 
of  salary  under  a  parol  contract  of  employ- 
ment in  the  capacity  of  superintendent  and 
manager,  for  a  period  of  three  years,  where 
ii  is  held  that  parties  to  the  contract  "were 
bound  thereby  so  far  as  it  was  performed." 
In  this  case  the  instalments  sued  for  had 
not  been  earned  when  plaintiff  was  dis- 
charged. In  a  later  appeal  (1916)  185  Mich. 
313,  151  N.  W.  102S,  where  plaintiff  was 
suing  for  the  recovery  of  the  same  instal- 
ments upon  an  implied  contract,  the  recov- 
ery was  denied,  and  the  court  said:  "If  one 
makes  a  contract  for  services  which  is  void 
under  the  statute,  he  can  recover  at  the 
contract  price  for  the  services  actually  ren- 
dered." 

See  also  Swanzey  v.  Moore  (1869)  22 
m.  63,  74  Am.  Dec.  134;  Philbrook  v.  Bel- 
knap (1834)  6  Vt.  383;  Mack  v.  Bragg 
(1858)  30  Vt  571,  infra,  footnote  8. 

7  See  the  note  to  Fabian  v.  Wasatch  Or- 
chard Co.  post,  895. 
L.R.A.1916D. 


>In  Swanzey  v.  Moore  (1869)  22  111.  63, 
74  Am.  Dec.  134,  an  action  for  work  and 
labor  rendered  in  part  performance  of  a 
contract  for  a  year,  to  begin  at  a  future 
date,  it  is  said  that  "a  parol  contract  which 
that  statute  requires  to  be  in  writing  is 
as  good  as  any  when  performed,  or  while 
being  performed,  or  when  partly  performed, 
BO  far  as  the  performance  goes."  Where, 
therefore,  aa  in  this  case,  plaintiff  breached 
a  contract  by  the  terms  of  which  he  engaged 
to  work  for  a  year  before  receiving  com- 
pensation, his  part  performance  up  till  the 
time  of  the  breach  takes  the  contract,  so 
far  as  it  deals  with  the  work  so  performed, 
out  of  the  statute,  and  puts  it  in  operation, 
thereby  shutting  plaintiff  off,  under  its 
terms,  from  any  compensation  for  his  labor. 

And  in  Philbrook  v.  Belknap  (1834)  6 
Vt.  383,  an  action  on  a.  book  account  for  the 
value  of  services  rendered  by  plaintiff  up 
to  the  time  of  his  breach  of  a  parol  contract 
of  employment  for  a  period  of  three  years, 
by  the  terms  of  which  plaintiff  was  to  re- 
ceive no  compensation  if  he  left  the  service 
before  the  expiration  of  the  three  years,  it 
was  held  that  the  plaintiff's  part  perform-' 
ance  of  the  contract  rendered  the  statute 
inoperative  as  to  the  part  performed,  and 
that,  consequently,  there  could  be  no  re- 
covery. 

And,  although  seeming  to  enunciate  a  dif- 
ferent principle,  the  decision  is  based  upon 
the  same  grounds  in  Mack  v.  Bragg  (1858) 
30  Vt.  571,  an  action  by  the  father  of  an 
infant  to  recover  the  value  of  his  son's 
services  rendered  up  till  the  time  of  hia 
breach  of  a  parol  contract,  by  the  terms  of 
which  he  was  to  receive  a  certain  sum 
of  money  at  the  expiration  of  his  period  of 
employment,  some  four  years  later,  where 
the  part  performance  was  held  to  remove 
from  the  operation  of  the  statute  the  por- 
tion of  the  contract  performed,  and  recov- 
ery was  accordingly  denied. 
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by  one  or  both  of  the  parties  has  been 
held  to  have  no  effect  on  the  operation 
of  the  statute.'  This  view  seems  to  be 
the  one  taken  by  the  greater  number  of 
courts.  Additional  weight  is  given  to 
this  rule  by  the  number  of  cases  involv- 
ing part  performance  in  which  the  mat- 
ter has  been  disregarded." 


b.  In  actions   for  'breach   of   the   con- 
tract. 

The  rule  that  part  performance  will 
prevent  the  operation  of  the  statute  so 
far  as  performance  has  gone,  can,  by  the 
nature  of  things,  have  no  application 
to  actions  for  the  breach  of  contract.  In 
such  actions  recovery  is  based  not  upon 


•  The  doctrine  of  part  performance  was, 
in  Union  Sav.  &  T.  Co.  v.  Knimm  (1915) 
—  Wash.  — ,  152  Pac.  681,  held  to  have  no 
application  to  the  clause  of  the  statute 
dealing  with  contracts  not  to  be  performed 
within  a  year.  In  that  case  defendant  set 
up  as  an  affirmative  defense,  in  an  action 
by  the  trust  company,  a  claim  for  saw  logs 
furnished  under  a  parol  contract  which,  by 
its  nature,  could  not  be  performed  within 
a  year.  Recovery  on  the  contract  was  de- 
nied. 

So,  it  is  said  in  Draheim  v.  Evison  (1901) 
112  Wis.  27,  87  N.  W.  795,  an  action  by  a 
father  to  recover  the  value  of  services  ren- 
dered by  his  son  in  part  performance  of 
his  oral  contract  of  employment  for  a  year, 
to  be^n  in  the  future,  that  the  part  per- 
formance did  not  remove  the  contract  from 
the  operation  of  the  statute,  either  in  favor 
of  plaintiff,  so  that  he  might  maintain 
an  action  thereon  or  in  favor  of  defendant, 
so  that  he  might  found  a  defense  there- 
upon. 

"Partial  performance  of  a  contract  void 
under  the  statute  of  frauds  does  not  save 
it,"  is  the  way  it  is  put  in  Chase  v.  Hinkley 
(1905)  126  Wis.  75,  2  L.RA.(N.S.)  738,  110 
Am.  St.  Rep.  896,  105  N.  W.  230,  5  Ann. 
Cas.  328,  an  action  by  an  employee  to  re- 
cover for  services  rendered  in  part  perform- 
ance of  a  parol  contract  of  employment  for 
a  year,  to  begin  in  the  future. 

The  partial  performance  of  a  parol  con- 
tract of  employment  to  begin  in  the  future, 
consisting  of  plaintiff's  coming  to  the  United 
States  and  entering  upon  the  employment, 
is  held,  in  Turnow  v.  Hochstadter  (1876)  7 
Hun  (if.  Y.)  80,  not  to  remove  the  contract 
from  the  operation  of  the  statute. 

While  of  the  opinion  that  full  perform- 
ance by  an  employee  of  a  parol  contract 
for  the  term  of  a  year,  to  begin  in  the  fu- 
ture, will  remove  it  from  the  operation  of 
the  statute,  it  is  held  in  Scheuer  v.  Monash 
(1901)  35  Misc.  276,  71  N.  Y.  Supp.  818, 
that  where  the  employee  has  left  the  em- 
ployment without  the  consent  of  his  em- 
Eloyer,  before  the  expiration  of  the  term, 
e  cannot  recover  on  the  contract. 

Where  a  laborer  who  entered  into  an  oral 
contract  to  work  for  defendant  for  a  year, 
to  begin  at  a  future  date,  leaves  the  em- 
ployment before  his  term  has  expired,  and 
sues  for  the  value  of  the  services  rendered, 
the  employer  cannot  set  up  the  part  per- 
formance by  plaintiff,  in  order  to  take  the 
contract  out  of  the  statute,  so  that  he  may 
rely  upon  it  for  a  defense.  Comes  v.  Lam- 
son   (1844)   16  Conn.  246. 

And  it  was  held  in  Patten  v.  Hicks  (1872) 
43  Cal.  509,  that  plaintiff  could  not  recover 
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the  contract  rate  for  logs  which  he  had 
furnished  defendant  under  a  parol  contract 
to  cut  and  deliver  to  him  at  his  mill  saw 
logs  sufficient  to  keep  the  mill  running  for 
two  years. 

10  In  McGartland  v.  Steward  (1871)  2 
Houst.  (Del.)  277,  an  action  for  the  partial 
services  rendered  by  plaintiff's  son  before 
defendant's  breach  of  a  parol  contract  with 
plaintiff  for  an  employment  for  three  years, 
the  court  held  that  the  recovery,  if  at  all, 
would  have  to  be  on  the  count  on  quantum 
meruit,  and  not  on  the  one  upon  special 
agreement.  In  this  case  no  mention  ia 
made  of  the  matter  of  part  performance. 

So,  in  Barrett  v.  Riley  (1801)  42  lU.  App. 
258,  an  action  by  a  mother  on  the  contract 
of  employment  under  which  her  son  was 
engaged  by  defendant  for  a  period  of  three 
years,  where  defendant  successfully  set  up 
the  statute  of  frauds,  the  matter  of  the 
part  performance  during  the  time  the  boy 
had  worked  for  defendant  is  not  discussed. 

And  in  Tague  v.  Hayward  (1865)  25  Ind. 
427,  an  action  by  an  apprentice  for  the 
value  of  the  work  and  labor  performed 
during  the  five  years  prior  to  his  breach  of 
the  parol  contract  of  apprenticeship,  no 
question  was  made  of  the  effect  of  the  part 
performance. 

And  the  matter  of  part  performance  is 
given  no  consideration  in  William  Butcher 
Steel  Works  v.  Atkinson  (1873)  68  111.  421, 
an  action  by  an  employee  upon  a  parol  con- 
tract of  employment  for  three  years,  whidi 
he  had  performed  in  part  before  his  dis- 
charge by  his  employer,  although  the  stat- 
ute of  frauds  is  held  to  be  a  good  defense 
to  the  action. 

In  Hill  V.  Hooper  (1854)  1  Gray  (Mass.) 
131,  an  action  by  a' father  to  recover  one 
of  the  instalment»  due  under  his  parol  con« 
tract  with  defendant  for  the  employment 
of  his  infant  son  for  a  period  of  five  years, 
recovery  is  denied,  no  force  being  given  to 
the  part  performance  on  the  part  of  the 
son.  / 

Where,  in  Giles  v.  McEwan  (1896)  11 
Manitoba,  L.  R.  150,  an  action  for  services 
rendered  under  a  parol  contract  of  employ- 
ment for  a  year,  to  begin  in  the  future, 
plaintiffs  had  completed  the  year  all  but 
two  days,  the  contract  was  held  to  be  with- 
in the  operation  of  the  statute,  no  weight 
being  given  to  the  part  performance. 

And  where,  in  Thacher  v.  New  York,  W. 
&  B.  R.  Co.  (1912)  153  App.  Div.  186,  138 
R.  Y.  Supp.  463,  plaintiffs  sued  on  a  count 
in  quantum  meruit  for  work  done,  and  on  a 
count  on  a  parol  contract  of  employment, 
not  to  be  performed  within  a  year,  it  is  held 
that   the   recovery   should   be   in  quantum 
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ichat  has  been  done  under  the  contract, 
but  npon  the  loss  accruing  from  what  has 
not  been  done.  Therefore,  even  in  juris- 
dictions which  have  adopted  that  rule, 
there  can  be  found  no  ground  upon  which 
to  base  a  right  of  recovery  for  the  breach 
of  a  contract  not  to  be  performed  within 
a  year.*'     It  may  consequently  be  stat- 


ed as  a  rule  without  exception  that  the 
part  performance  of  services  under  a 
parol  contract  not  to  be  performed  with- 
in a  year  does  not  remove  the  contract 
from  the  operation  of  the  statute  of 
frauds,  so  that  an  action  may  be  main- 
tained for  its  breach,  either  by  the  mas- 
ter" or  servant.**    Additional  indirect 


meruit,  no  attention  apparently  being  given 
to  the  part  performance,  as  operating  to 
prevent  the  operation  of  the  statute. 

In  Salb  v.  Campbell  (1886)  65  Wis.  405, 
27  N.  W.  45,  in  which  the  father  of  an  ap- 
prentice who  had  left  his  master  before  the 
expiration  of  the  four  years  of  apprentice- 
ship provided  for  in  the  parol  contract 
sought  to  recover  the  contract  price  of  the 
services  performed,  and  in  which  the  de- 
fendant also  claimed  damages  for  breach  of 
the  contract,  it  was  held  that  no  action  on 
the  contract  could  be  maintained,  no  men- 
tion being  made,  however,  of  the  effect  of 
part   performance   on   that   question. 

"In  Murpuy  v.  De  Haan  (1902)  116 
Iowa,'  61,  89  N.  W.  100,  an  action  by  a 
salesman  for  the  contract  price  of  work  and 
labor  performed  under  a  parol  contract  not 
to  be  performed  within  a  year,  where,  after 
holding  part  performance  sufficient  to  take 
the  contract  out  of  the  statute  of  frauds 
for  the  purpose  of  that  action,  it  is  said 
that,  "if  the  action  were  to  recover  damages 
for  breach  of  the  contract,  a  different  rule 
would  apply." 

win  Seymour  v.  Warren  (1903)  86  App. 
Div.  403,  83  N.  Y.  Supp.  871,  former  appeal 
in  (1901)  59  App.  Div.  120,  69  N.  Y.  Supp. 
236,  an  action  by  the  owner  of  premises  for 
the  breach  of  a  parol  contract  not  to  be 
performed  within  a  year,  under  which  de- 
fendants undertook  to  take  charge  of  the 
premises,  and  keep  them  in  good  repair,  and 
pay  all  the  expenses  connected  therewith, 
for  a  certain  consideration,  it  was  held  that 
partial  performance  of  such  agreement  did 
not  remove  it  from  the  operation  of  the 
statute,  so  as  to  afford  any  right  to  an 
action  for  its  breach. 

Where  defendants  have  entered  into  an 
oral  subcontract  with  plaintiffs,  who  have 
a  contract  with  the  United  States  for  carry- 
ing mail,  and  defendants  have  carried  the 
mail,  and  plaintiffs  have  paid  them  the  stip- 
ulated rate,  for  several  months,  such  part 
perftH-mance  is  not  suilicient  to  take  the 
contract  out  of  the  statute  of  frauds,  so 
that  plaintiffs  may  maintain  an  action  for 
breach  thereof.  Long  v.  Long  (1912)  162 
CaL  427,  122  Pac.  1077. 

And  in  Squire  v.  Whipple  (1827)  1  Vt. 
69,  an  action  en  a  parol  contract  of  appren- 
ticeship, to  last  for  four  years,  by  the 
master  against  the  father  of  the  apprentice, 
who,  without  plaintiff's  consent,  had  left 
his  employ,  it  was  held  that  the  part  per- 
formance during  the  six  months  in  which 
the  boy  had  remained  in  plaintiff's  employ 
would  not  remove  the  contract  from  the 
operation  of  the  statute.  The  court  said: 
"There  has  been  no  more  execution  of  this 
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agreement  by  one  party  than  the  other,  and 
hence  they  stand  on  equal  ground  in  respect 
to   fraud  or  hardship. 

18  In  Britain  v.  Rossiter  (1883)  L.  R.  11 
Q.  B.  Div.  (Eng.)  123,  an  action  by  a  clerk 
for  the  breach  of  a  contract  of  employment 
for  a  year,  to  begin  in  the  future,  the  court 
denies  the  doctrine  of  part  performance  as 
extending  to  contracts  for  services.  The 
distinction  between  the  part  performance 
of  such  contracts  and  those  relating  to  land 
is  explained  as  follows:  "It  is  well  known 
that  where  a  contract  for  the  sale  of  laiid 
had  been  partly  performed,  courts  of  equity 
did  in  certain  cases  recognize  and  enforce 
it;  but  this  doctrine  was  exercised  only  as 
to  cases  concerning  land,  and  was  never  ex- 
tended to  contracts  like  that  before  us,  be- 
cause they  could  not  be  brought  within  the 
jurisdiction  of  courts  of  equity.  Those 
.coiuts  could  not  entertain  suits  for  speciflc 
performance  of  contracts  of  service,  and 
therefore  a  case  like  the  present  could  not 
come  before  them.  As  to  the  application  of 
the  doctrine  of  part  performance  to  suits 
concerning  land,  I  will  merely  say  that  the 
eases  in  the  court  of  chancery  were  bold  de- 
cisions on  the  words  of  the  statute." 

And  it  is  held,  obiter,  in  Bracegirdle  v. 
Heald  (1818)  1  Barn.  &  Aid.  (Eng.)  722, 
19  Revised  Rep.  442,  17  Eng.  Rul.  Cas.  177, 
an  action  by  a  groom  for  the  breach  of  a 
parol  contract  of  employment  for  a  year,  to 
begin  in  the  future,  caused  by  defendant's 
refusal,  upon  the  agreed  date,  to  take  plains 
tiff  into  his  service,  that  part  performance 
will  not  remove  such  a  contract  from  the 
operation  of  the  statute.  "Will  an  inchoate 
performance,  or  a  part  execution,  satisfy 
the  terms  of  the  statute?"  Lord  EUenbor- 
ough,  Ch.  J.,  asks.  "I  am  of  opinion  that  it 
will  not,  and  that  there  must  be  a  full, 
effective,  and  complete  performance." 

An  oral  contract  of  employment  for  a 
year,  to  begin  in  the  future,  is  held  not  to 
be  removed  from  the  operation  of  the  stat- 
ute of  frauds  by  the  part  performance  of 
the  employee,  in  San  Antonio  Light  Pub.  O). 
V.  Moore  (1907)  46  Tex.  Civ.  App.  259,  101 
S.  W.  867,  an  action  for  breach  of  the  con- 
tract. , 

Where,  in  Hillhouse  v.  Jennings  (1900)  60 
S.  C.  373,  38  S.  E.  599,  plaintiff  sought  to 
recover  for  the  breach  of  a  parol  contract  of 
employment  for  a  year,  to  begin  in  the 
future,  evidence  of  such  contract  was  ex- 
cluded under  the  statute,  and  it  was  held 
that  plaintiff's  part  performance  would  not 
serve  to  relax  the  rule. 

In  Smith  v.  Bowler  (1867)  1  Disney 
(Ohio)  520,  12  Ohio  Dec.  Reprint,  770, 
affirmed  in  (1858)  2  Disney  (Ohio)  153,  an 
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authority  for  this  mle  is  furnished  by 
several  cases  in  which  recovery  for  the 
breach  of  such  contracts  has  been  re- 
fused on  the  ground  that  they  come  with- 
in the  operation  of  the  statute,  no  refer- 
ence being  made  to  the  part  performance 
of  the  services  contracted  for." 


o.  in  equity. 

Parol  contracts  for  services  not  to 
be  performed  within  a  year  have  rarely 
come  before  courts  of  equity,  but,  in  the 
few  instances  in  which  they  have,  part 
performance  has  been  held  inefficacious 


action  by  an  employee  under  a  parol  con- 
tract of  employment  for  three  years,  it  is 
held  that  part  performance  for  two  years 
will  not  take  the  contract  out  of  the  opera- 
tion of  the  atatute,  so  that  plaintiff  may 
maintain  an   action  for  its  breach. 

Part  performance  on  the  part  of  the  em- 
ployee was  held  not  to  avail  him,  in  Baker 
V.  Codding  (1892)  44  N.  Y.  S.  R.  787,  18  N. 
Y.  Supp.  169,  affirmed  in  (1893)  21  N.  Y. 
Supp.  1131,  an  action  for  damages  for  the 
breach  of  a  parol  contract  of  employment 
for  a  year,  to  begin  in  the  future. 

And  in  Spinney  v.  Hill  (1900)  81  Minn. 
316,  84  N.  W.  lie,  an  action  for  the  breach 
of  a  parol  contract  of  employment  for  three 
years,  it  is  likewise  held  that,  while  plain- 
tiff is  entitled  to  recover  the  value  of  the 
services  rendered,  he  cannot  maintain  an 
action  on  the  contract  for  the  breach 
thereof. 

While  stating,  in  Lally  v.  Crookston 
Lumber  Co.  (1902)  85  Minn.  257,  88  N.  W. 
846,  that  an  employee  under  a  parol  con- 
tract of  employment  for  a  year,  to  begin  at 
a  future  date,  might  recover  in  quantum 
meruit  for  the  value  of  services  rendered, 
it  is  held  that  he  cannot  maintain  an  ac- 
tion for  the  breach  of  the  contract. 

Where  an  employee  who  has  been  en- 
gaged under  a  parol  contract  for  a  year,  to 
begin  at  a  future  date,  is  discharged  with- 
out cause  at  the  end  of  four  months,  and 
paid  for  his  work  during  that  time,  he  can- 
not maintain  an  action  on  the  contract  for 
damages  sustained  by  the  breach;  "nor  does 
a  partial  performance  authorize  an  action  j 
to  be  maintained  on  the  contract."  Klee- 
man  v.' Collins  (1872)  9  Bush  (Ky.)  460. 

It  is  said  in  Clark  County  v.  Howell 
(1899)  21  Ind.  App.  495,  52  N.  E.  769,  an 
action  by  a  person  engaged  under  a  parol 
contract  as  janitor  for  the  courthouse  for  a 
year,  to  commence  at  a  future  date,  to  re- 
cover damages  for  the  breach  of  his  con- 
tract, caused  by  his  discharge  before  the  ex- 
piration of  his  term  of  employment,  that 
"the  doctrine  of  part  performance  has  no 
application  in  the  case  of  a  contract  that 
cannot  be  performed  by  either  party  with- 
in a  year." 

In  Oak  Leaf  Mill  Co.  v.  Cooper  (1912) 
103  Afk.  79,  146  S.  W.  130,  an  action  by  an 
employee,  discharged  a  short  time  after  en- 
tering upon  his  employment,  and  paid  one 
month's  wages,  to  recover  the  remainder  of 
his  year's  wages  under  a  contract  of  eiri- 
ployment  for  one  year,  to  begin  at  a  future 
date,  it  is  held  that  "a  part  performance  of 
such  a  verbal  contract  does  not  take  the 
case  out  of  the  provisions  of  tlie  statute." 

So,  in  Scoggin  v.  Black  well  (1860)  36 
Ala.  361,  an  action  by  an  employee  dis- 
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charged  a  few  days  after  entering  upon  his 
employment,  to  recover  his  year's  salary, 
under  a  contract  of  employment  for  one 
year,  made  in  the  month  preceding  the  one 
in  which  the  employment  was  to  begin,  it 
was  held  that  "so  long  as  the  contract  re- 
mained executory,  no  action  could  be 
predicated  upon  it  for  its  breach  or  nonper- 
formance." 

One  who  has  entered  into  an  oral  contract 
to  cultivate  certain  land  for  a  period  of 
more  than  fourteen  months  cannot  recover 
for  the  breach  of  the  defendant,  who  re- 
fused to  perform  his  duties  under  the  con- 
tract, although  he  himself  has  entered  upon 
the  performance  of  his  labors.  Treadway 
V.  Smith  (1876)  66  Ala.  345. 

And  where,  under  an  oral  contract  to 
serve  as  a  bartender  for  a  period  exceeding 
a  year,  plaintiff  has  entered  upon  the  em- 
ployment and  worked  for  several  months, 
he  cannot,  upon  discharge  without  cause, 
recover  his  wages  for  the  remaining  months. 
Henry  v.  Wells  (1886)  48  Ark.  485,  3  S.  W. 
637.  "Partial  execution  has  no  effect  at  law 
to  take  any  case  out  of  the  provisions  of 
the  statute,"  says  the  court. 

In  Seymour  v.  Oelrichs  (1909)  156  CaL 
782,  134  Am.  St.  Rep.  154,  106  Pac.  88,  an 
action  to  recover  for  the  breach  of  an  oral 
contract  of  employment  for  ten  years,  the 
court  says:  "The  claim  of  plaintiff  is  not 
that  mere  part  performance  of  a  contract 
for  personal  services  which,  by  its  terms, 
is  not  to  be  performed  within  a  year,  'in- 
valid' under  our  statute  because  not  evi- 
denced by  writing,  renders  the  same  valid 
and  enforceable.  Such  a  claim  would,  of 
course,  find  no  support  in  the  authorities." 

But  see  Shumate  v.  Farlow  (1890)  125 
Ind.  369,  26  N.  E.  432,  infra,  footnote  19; 
Johnson  v.  Upper  (1905)  38  Wash.  693,  80 
Pac.  801,  infra,  footnote  19;  and  Chenoweth 
V.  Pacific  Exp.  Co.  (1902)  93  Mo.  App.  185, 
infra,  footnote  27. 

Win  Meyer  v.  Roberts  (1885)  46  AA. 
80,  55  Am.  Rep.  567,  the  plaintiff,  who  had 
been  engaged  as  manager  of  defendant's 
plantations  for  a  year,  to  begin  at  a  future 
date,  and  who  had  been  paid  and  discharged 
after  a  few  months,  was  suing  to  recover 
the  salary  due  for  the  remainder  of  the 
term.  The  attention  of  the  court  was  not 
called  to  the  question  of  part  performance, 
and  the  recovery  was  denied. 

So,  in  Frazer  v.  Howe  (1883)  106  IlL  563, 
where  an  employer  successfully  set  up  the 
statute  of  frauds  as  a  defense  to  a  set-off 
set  up  by  the  employee  for  the  breach  of 
the  oral  contract  of  employment,  which  was 
to  last  five  years,  and  which  he  had  partly 
performed,  the  matter  of  part  performanoa 
was  not  raised. 
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to  prevent  the  operation  of  the  statute, 
both  in  actions  for  accounting  ^  and  for 
qpecific  performance.'* 

A.  Suiflcieney  of  acts  to  oonatitute  part 
performance. 

Where,  as  in  Georgia,  the  statute  itself 
provides  for  an  exception  in  the  case  of 
part  performance,  the  only  question 
which  remains  for  the  court  is  the  mean- 
ing of  the  term  "part  performance,"  as 
used  in  the  statute.  In  the  jurisdiction 
mentioned,  the  court  is  not  liberal  in  its 
construction,  and  while  it  is  held  that  the 


surrender  of  one  position  to  accept  an- 
other is  a  sufficient  part  performance," 
the  removal  of  the  employee  from  one 
city  to  another,  and  his  entering  upon 
the  employment,  has  been  held  to  be  in- 
sufficient.'* 

And  it  has  been  held  in  other  jurisdic- 
tions making  no  exception  to  the  stat- 
ute of  frauds  for  the  part  performance 
of  contracts  not  to  be  performed  with- 
in a  year,  that  entry  upon  and  occupancy 
of  the  premises  upon  which  the  services 
are  to  be  performed  do  not  constitute  a 
sufficient  part  performance." 


And  in  Wooaettler  v.  Lee  <1888)  40  Kan. 
367,  an  action  for  the  breach  of  a  parol  con- 
tract under  which  plaintiff  had  per- 
formed the  services  agreed  upon  for  two 
years,  he  was  permitted  to  recover  in  quan- 
tum meruit,  and  the  question  of  part  per- 
formance was  disregarded. 

And  where,  in  Hambell  v.  Hamilton 
(183S)  3  Dana  (Ky.)  501,  the  validity  of  a 
parol  contract  of  apprenticeship  for  three 
years,  breached  by  the  apprentice  after  per- 
formance for  a  year,  came  into  question, 
neither  court  nor  counsel  raised  the  point 
as  to  the  effect  of  the  part  performance. 

In  Bethel  v.  A.  Booth  &  Co.  (1903)  115 
Ky.  146,  72  S.  W.  803,  an  action  for  breach 
of  a  parol  contract  whereby  defendant  en- 
gaged to  employ  plaintiff  for  ten  years,  no 
mention  is  made  of  the  year  during  which 
plaintiff  remained  in  defendant's  employ,  as 
taking  the  contract  out  of  the  statute. 

And  in  Drummond  v.  Burrell  (1835)  13 
Wend.  (R.  Y.)  307,  an  action  by  an  em- 
ployer against  his  employee,  who  had  left 
his  service  at  the  end  of  six  months  for 
breach  of  a  parol  contract  of  employment 
for  two  years,  recovery  was  denied,  no 
reference  being  made  to  the  part  perform- 
ance. 

l»  Where,  in  McElroy  v.  Ludlum  (1880) 
32  N.  J.  Eq.  828,  an  employee  brought  suit 
against  employers  for  an  accounting  and 
share  of  profits  due  under  a  parol  contract 
of  hiring  for  five  years,  the  court  makes  the 
following  reference  to  the  matter  of  plain- 
tiff's performance  of  the  contract:  "Per- 
formance of  a  contract  invalid  by  the  stat- 
ute will  not  validate  the  contract  so  us  to 
enable  a  party  to  enforce  it  by  an  action 
upon  the  contract.  Unless  in  cases  spe- 
cially provided  for  in  the  statute,  part  per- 
formance will  not  validate  the  contract  at 
law.  The  dictum  that  part  performance 
will  make  valid  a  contract  invalid  by  the 
statute  of  frauds  is  exclusively  the  creature 
of  equity,  and  applies  only  to  contracts  re- 
lating to  lands,  and  does  not  extend  to  con- 
tracts relating  to  other  matters." 

And  in  Van  Horn  v.  Van  Horn  (1890)  — 
H.  J.  Eq.  — ,  20  Atl.  826,  a  suit  for  a  part- 
nership accounting,  involving  a  claim  by  an 
employee  for  her  wages  for  the  remainder 
of  the  term  of  her  employment,  the  claim 
is  held  to  be  within  the  statute  of  frauds 
as  one  not  to  be  performed  within  a  year, 
L.R.A.1916D. 


and  her  recovery  is  measured  by  the  value 
of  her  services,  nothing  being  said  with 
respect  to  the  part  performance  for  ten 
months  taking  the  contract  out  of  the 
statute. 

'*  Part  performance  of  a  parol  contract 
for  the  clearing  of  land,  to  extend  over  a 
period  of  years,  while  sufficient  to  remove 
the  portion  performed  from  the  operation 
of  the  statute,  will  not  entitle  the  employee 
to  compel  the  owner  of  the  land  to  complete 
the  performance  of  the  contract.  Sheldon 
v.  Preva  (1884)  57  Vt,  263.  * 

But  see  Johnson  v.  Upper  (1905)  38 
Wash.  693,  80  Pac.  801,  infra,  footnote  19. 

nit  is  held  in  Bagwell  v.  Milam  (1911) 
9  6a.  App.  315,  TL  S.  E.  684,  an  action  by 
a  discharged  teacher  of  telegraphy  to  re- 
cover the  salary  due  him  under  his  contract 
for  the  remainder  of  his  term  of  employ- 
ment, that,  conceding  the  contract  to  be 
one  not  to  be  performed  within  a  year,  the 
surrender  by  plaintiff  of  his  former  posi- 
tion, in  order  to  take  employment  with  de- 
fendant, constitutes  such  part  performance 
as  will  take  the  contract  out  of  the  statute 
of  frauds.  The  court  lays  down  the  fol- 
lowing general  rule:  "The  contract  w}U  be 
taken  out  of  the  operation  of  the  statute 
of  frauds  whenever  one  party  to  the  con- 
tract performs  some  act  essential  to  the 
contract  that  results  in  loss  or  injury  to 
him  and  in  benefit  to  the  other  party." 

IS  In  an  action  on  a  contract  of  employ- 
ment for  more  than  a  year,  brought  by  a 
discharged  employee  for  an  unpaid  balance, 
it  is  held  that  neither  the  removal  of  plain- 
tiff with  his  family  to  the  city  in  which 
the  defendant's  store  was  located,  nor  the 
fact  that  he  entered  upon  the  employment, 
was  such  part  performance  as  is  referred 
to  in  a  statute  making  an  exception  on 
that  ground.  Bentl^  v.  Smith  (1907)  3 
6a.  App.  242,  59  S.  E.  720. 

19  In  Shumate  v.  Farlow  (1890)  125  Ind. 
350,  25  N.  E.  432,  an  action  for  damages 
sustained  by  reason  of  defendant's  refusal 
to  permit  plaintiff  to  perform  services  on 
his  farm  after  he  had  moved  in,  in  accord- 
ance with  the  terms  of  a  parol  contract 
which  was  not  to  be  performed  within  a 
year,  it  is  said:  "The  taking  possession 
and  occupancy  of  the  house  were  not  the 
performance  of  a  substantive  part  of,  but 
a  mere  incident  to,  the  contract  for  per- 
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III.  Complete  performance  of  aervicea, 

a.  In  actions  to  recover  for  services  ren- 
dered. 

It  seems  to  be  the  better  rule  that 
complete  performance  of  the  services 
specified  in  a  parol  contract  not  to  be 
performed  within  a  year  prevents  the 
operation  of  the  statute  of  frauds,  so 
that  the  servant  may  recover  his  salary.** 
And  where  the  contract  provides  for  the 
payment  of  a  sum  in  addition  to  salary, 
conditioned  upon  the  profits  of  the  busi- 
ness,*^ or  for  the  payment  of  a  com- 
mission upon  the  sales   made,**  recov- 


ery of  Bueh  sum  may  be  had.  But  the 
complete  performance  on  one  side  hav- 
ing removed  the  contract  from  the  op- 
eration of  the  statute,  the  employee, 
as  well  as  the  employer,  is  bound  there- 
by, and  he  cannot  repudiate  it  and  sue 
in  quantum  meruit."  The  unfairness  of 
any  other  rule  is  evident.  A  part  per- 
formance that  removes  the  contract  from 
the  operation  of  the  statute  in  favor  of 
one  of  the  parties  should  have  the  Same 
eflfeet  in  favor  of  the  other. 

In  a  few  instances  complete  perform- 
ance of  the  services  specified  in  the  con- 
tract has  been  held  inefficacious  to  pre- 


sonal  service,  and  did  not  have  the  effect 
to  rescue  the  agreement  from  the  prohibi- 
tion of  the  statute." 

After  holding,  in  Johnson  v.  Upper 
(1905)  38  Wash.  693,  80  Pac.  801,  an  ac- 
tion for  the  breach  of  a  parol  contract  by 
the  terms  of  which  plaintiff  was  to  care 
for  defendant's  farm  for  a  period  of  iive 
years,  for  a  share  of  the  profits,  that,  inas- 
much as  the  damages  claimed  were  not  for 
labor  expended  but  for  the  loss  of  profits, 
"the  action  is  substantially  one  in  specific 
perfonnance  of  the  contract,"  the  court,  in 
discussing  the  case  from  the  view  point  of  a 
court  of  equity,  finds  that  plaintiff's  allega- 
tion that  he  entered  upon  the  premises  and 
continued  to  reside  thereon  for  several 
months,  and  that  defendant  furnished  a 
portion  of  the  stock,  "falls  far  short  of 
showing  any  changed  relation,  'or  uncon- 
scientious injury  and  loss,'  which  are  essen- 
tial to  authorize  a  court  exercising  both  law 
and  equity  jurisdiction  to  declare  that  the 
defendant  is  bound  as  upon  an  executed 
contract." 

•ORe  Chamberlain  (1911)  146  App.  Div. 
583,  131  N.  Y.  Supp.  245,  affirmed  in  (1912) 
204  N.  Y.  665,  97  N.  E.  1103,  was  an  action 
on  an  unsigned  contract  of  employment  for 
five  years,  which  had  bepn  executed  by  the 
plaintiff.  While  plaintiff's  right  of  recov- 
ery is  not  based  wholly  upon  such  perform- 
ance, the  court  gives  it  as  one  of  the 
grounds  for  its  decision.'  It  is  said:  "This 
agreement  was  not  signed,  but  it  was  a 
part  of  the  contents  of  a  communication 
signed  by  the  decedent,  and  was  a  part  of 
a  series  of  communications  passing  between 
the  parties,  and  there  is  no  dispute  that 
Miss  Smith  has  performed  the  agreement 
in  good  faith  on  her  part,  and  it  is  con- 
ceded that  Miss  Maurice  made  payments 
upon  the  account  during  her  lifetime,  so 
thai  we  are  of  the  opinion  that  the  sugges- 
tion that  the  contract  was  void  because 
of  the  statute  of  frauds  is  without  force." 

And  where,  in  I>urfec  v.  O'Brien  (1888) 
16  B.  L  213,  14  Atl.  857,  plaintiff  had  per- 
formed within  a  year  bis  parol  contract  to 
build  a  house  for  the  defendant,  it  was 
held  that  such  performance  was  sufficient  to 
warrant  his  action  upon  the  contract  for 
the  contract  price  of  the  labor  and  mate- 
rials furnished. 
L.R.A.1916D. 


And  a  ruling  that  one  who  had  fully  per- 
formed his  portion  of  a  parol  contract  to 
act  as  defendant's  overseer  for  a  year,  to 
begin  in  the  future,  could  not  recover  the 
compensation  specified  in  the  contract,  but 
that  he  could  recover  only  so  much  as  his 
services  were  worth,  was  held  in  Carter  v. 
Brown  (1871)  3  S.  C.  298,  to  be  erroneous. 

And  in  Gee  v.  Hicks  (1830)  Rich.  Eq. 
Cas.  (S.  C.)  5,  it  is  said  obiter:  "If  a  con- 
tract, not  to  be  performed  within  a  year, 
iSj  after  the  expiration  of  the  year,  entirely 
executed  by  one  party,  at  the  request,  or 
by  the  consent,  of  the  other  party,  then 
the  promise  to  pay  for  this  performance 
cannot  be  within  the  statute." 

»iln  Marks  v.  Davis  (1897)  72  Mo.  App. 
657,  an  action  on  a  parol  contract  of  em- 
ployment for  a  year,  to  begin  at  a  future 
date,  to  recover  a  sum  of  money  which 
defendants  had  agreed  to  pay  to  plaintiff 
if  the  profits  on  his  sales  should  exceed  a 
certain  amount,  it  was  held  that,  plaintiff 
having  completely  performed  his  part  of  the 
contract,  he  might  recover.  The  court  said: 
"The  rule  is  firmly  established  in  this  state 
that  a  full  and  complete  performance  of 
a  contract  by  one  of  the  contracting  parties 
takes  the  contract  out  of  the  statute  of 
frauds,  and  that  the  party  so  performing 
his  contract  may  sue  upon  it  in  a  court  of 
law,  and  that  he  is  not  compelled  to  aban- 
don the  contract  and  sue  in  equity  or  upon 
a  quantum  meruit,  as  seems  to  be  the  law 
in  some  of  the  states." 

tt  Diamond  v.  Jaoquith,  ante,  880,  in 
which  it  is  held  that  complete  performance 
of  a  contract  to  render  services  during  a 
period  extending  beyond  a  year  from  the 
making  of  the  contract,  for  a  monthly  sal- 
ary and  a  percentage  on  gross  sales,  and 
the  payment  of  the  stipulated  salary,  take 
the  case  out  of  the  statute,  so  as  to  war- 
rant a  recovery  of  the  commission. 

MIn  Van  Valkenburg  v.  Croffut  (1878) 
15  Hun  (N.  Y.)  147,  an  action  for  the  re- 
covery of  the  value  of  services  rendered 
by  plaintiff  under  a  parol  contract  between 
bis  father  and  defendant,  by  the  terms  of 
which  plaintiff  was  to  work  for  defendant 
for  a  number  of  years,  it  is  held  that,  plain- 
tiff having  fully  performed  his  part  of  the 
contract,  he  cannot  repudiate  it  and  sue  in 
quantum  meruit  for  the  value  of  the  services 
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vent  the  operation  of  the  statute.** 
And  in  one  jurisdiction  the  view  is  taken 
that  where  complete  performance  of  the 
services  is  said  to  remove  the  contract 
from  the  operation  of  the  statute,  "it  is 
only  an  artificial  method"  of  stating  that 
the  servant  may  recover  upon  the  con- 
tract implied  from  the  master's  accept- 
ance of  such  services.**  The  position 
taken  in  this  last  ease,  however,  is  wholly 
unwarranted  by  a  review  of  the  decisions 
in  other  states. 

There  seems  to  be  a  close  analogy  be- 
tween the  rule  stated  above,  to  the  effect 
that  complete  performance  of  services  re- 
moves a  parol  contract  not  to  be  per- 
formed within  a  year  from  the  operation 
of  the  statute,  and  the  rule  which  per- 
mits a  recovery  of  the  purchase  price 
named  in  a  parol  contract  for  the  sale 
of  land,  where  the  deed  has  been  de- 


livered. For  cases  sustaining  the  latter 
rule,  reference  is  made  to  the  note  dis- 
cussing that  question.'* 

h.  In  aoUona  for  breach  of  the  ooti' 
tract. 

If  complete  performance  of  the  serv- 
ices under  a  parol  contract  not  to  be 
performed  within  a  year  is  sufScient  to 
remove  the  contract  from  the  operation 
of  the  statute  of  frauds  for  purposes  of 
actions  to  recover  compensation  for  the 
services  rendered,  it  should,  with  equal 
propriety,  be  sufficient  to  accomplish  the 
same  result  in  actions  for  breach  of  the 
contract.  Cases  of  this  latter  kind  are 
rare,  but  those  which  have  been  discov- 
ered agree  that  the  complete  perform- 
ance of  the  services  is  sufficient  to  take 
the  contract  out  of  the  statute.*^ 


rendered;  but  that  his  action  must  be  on 
the  contract. 

«*  Price  v.  Press  Pub.  Co.  (1907)  117  App. 
Div.  854,  103  N.  Y.  Supp.  206,  was  an  ac- 
tion by  an  employee,  who  had  served  the 
term  of  his  employment,^  to  recover  a  bonus 
promised  him  by  parol 'more  than  a  year 
before  his  contract  of  service  expired,  to 
be  paid  at  the  conclusion  of  such  term  of 
employment,  in  consideration  of  his  remain- 
ing. With  reference  to  the  complete  per- 
formance of  the  contract  on  the  plaintiff's 
part,  the  court  said:  "If  it  could  be  said 
that  the  employee  performed  under  it,  it 
could  be  void  just  the  same." 

And  in  Emery  v.  Smith  (1865)  46  N.  H. 
151,  an  action  by  a  clerk,  who  had  com- 
pleted his  two  years  of  service  provided  for 
in  the  parol  contract  of  employment,  to  re- 
cover the  balance  due  him  for  his  second 
year's  work,  it  was  held  that  "the  execution 
of  the  agreement  upon  one  side,  whether 
partial  or  complete,  does  not  take  it  out 
of  the  statute." 

In  Aiken  v.  Nogle  (1891)  47  Kan.  96,  27 
Pac.  825,  an  action  by  a  servant  for  wages 
due  under  a  parol  contract  by  which  de- 
fendant agreed  to  pay  her  at  a  specified 
rate  for  each  year  she  worked  as  a  serv- 
ant, the  court  mentions  the  fact  that  the 
contract  has  been  fully  performed  on  plain- 
tiff's part,  but  does  not  speak  of  such  per- 
formance having  any  effect  upon  the  appli- 
cation of  the  statute. 

MTowsley  v.  Moore  (1876)  30  Ohio  St. 
184,  27  Am.  Rep.  431,  was  an  action  on  a 
parol  contract  by  the  terms  of  which  plain- 
tiff had  agreed  to  work  for  defendant  for  a 
period  of  more  than  six  years,  which  prom- 
ise she  had  fully  performed.  This  perform- 
ance was  set  up  in  the  reply  after  defendant 
had  answered,  setting  up  the  statute.  The 
court  said:  "When  courts  say  that  per- 
formance takes  a  case  out  of  the  statute, 
at  that  where  the  contract  has  been  fully 
completed  on  both  sides,  or  where  it  has 
been  completed  on  one  side  and  payment 
alone  remains,  the  statute  has  no  applica- 
L.R.A.1016D. 


tion,  it  is  only  an  artificial  method  of  stat- 
ing a  very  simple  proposition.  That  is  this: 
When  one  has  received  money,  goods,  or 
benefits  from  another,  justice  and  equil^y 
demand  that  he  should  pay  therefor,  and 
the  law  will,  if  necessary,  imply  a  promise 
to  that  effect.  And  although  such  benefits 
may  have  been  rendered  under  a  void  con- 
tract, or  one  that  cannot  be  enforced,  it 
cannot  be  allowed  that  a  defendant  can  re-' 
tain  his  advantage  without  compensation. 
This  would  be  unconscionable.  In  the  case 
before  us  plaintiff  agreed  to  labor  for  de- 
fendant for  board  and  clothing,  and  such 
sum  as  her  services  were  reasonably  worth. 
If  this  contract  cannot  be  enforced,  by  rea- 
son of  the  statute,  the  law  can  imply  a 
promise  precisely  like  it.  The  defendant 
has  received  the  benefit  of  the  services, 
whatever  they  were,  and  it  would  be  a  re- 
proach to  the  law  if  he  were  permitted  to 
retain  these  benefits  without  just  payment." 

M  Appended  to  Malzer  v.  Schisler,  61 
L.RA.(N.S.)   77. 

«7lt  was  held  in  Westfall  v.  Perry  (1893) 
—  Tex.  Civ.  App.  — ,  23  S.  W.  740,  where 
three  persona  had  erected  a  windmill  on  the 
land  of  a  fourth,  under  an  unsigned  con- 
tract whereby  the  three  were  to  have  the 
use  of  the  water  for  three  years  in  pay- 
ment, that  after  the  completion  of  the 
windmill  one  of  the  three  might  maintain 
an  action  for  breach  of  the  contract  against 
another  of  the  three,  who  fenced  in  the  well 
and  cut  off  his  use  of  the  water,  on  the 
ground  that  the  full  performance  on  one 
side  had  removed  the  contract  from  the 
operation  of  the  statute. 

And  full  performance  on  one  side  is  held, 
in  Chenoweth  v.  Pacific  Exp.  Co.  (1902)  93 
Mo.  App.  185,  to  be  sufficient  to  take  a 
parol  contract  of  employment,  not  to  be 
performed  within  a  year,  out  of  the  stat- 
ute. In  that  case  the  contract  had  been 
one  for  life  employment,  entered  into  in 
consideration  of  plaintiff's  agreement  not 
to  sue  for  personal  injuries  sustained  in  de- 
fendant's   employ.      The    defendant,    after 
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o.  In  equity. 

The  doctrine  of  part  performance 
being  of  equitable  origin,  courts  of  equity 
would  naturally  be  expected  at  least 
not  to  be  less  favorably  disposed  than 
courts  of  law  towards  the  doctrine  which 
removes  from  the  operation  of  the  stat- 


ute parol  contracts  for  services  not  to 
be  rendered  within  a  year,  when  the 
services  have  been  fully  performed.  No 
direct  authority  has  been  discovered  upon 
this  point,  however,  but  the  inference 
deducibte  from  one  case  **  is  harmonious 
therewith. 


fifteen  years'  employment,  had  discharged 
plaintiff,  and  he  brought  an  action  for 
breach  of  contract.  While  no  criticism  is 
made  with  respect  to  the  rule  of  law  ap- 
plied, it  should  be  noted  that  what  the  court 
here  calls  a  complete  performance  on  the 
part  of  the  plaintiff  is  nothing  more  than  a 
performance  until  the  breach  by  defendant, 
ssin  Vose  v.  Strong  (1891)  45  IlL  App. 
98,  affirmed  in  (1893)  144  lU.  108,  33  N.  E. 
189,  a  bill  in  equity  in  which  plaintiff 
claimed  money  due  from  the  estate  of  a 
deceased    person    under    a    parol    contract 


whereby  plaintiff  agreed  to  transact  de- 
ceased's business  during  his  lifetime  for  a 
certain  compensation,  the  court,  in  refus- 
ing the  relief  sought  on  the  ground  that  the 
evidence  was  not  clear  and  convincing,  re- 
fers to  the  matter  of  part  performance  in 
the  following  language:  "The  law  is  well 
established  that  a  court  of  equity  will  not 
enforce  a  parol  agreement,  when  it  is 
obnoxious  to  the  statute  of  frauds,  even  if 
performed,  unless  the  evidence  ...  is 
clear  and  convincing."  £.  L.  D. 


UTAH  supreme:  court. 


FERD  J.  FABIAN,  Respt., 

V. 

WASATCH  ORCHARD  COMPANY,  Appt. 

(41  Utah,  404,  125  Pac.  860.) 

Statute  of  frauds  —  oral  contract  for 
services  —  compensation. 

A  broker  may  recover  the  reasonable 
value  of  services  rendered  under  a  contract 
void  under  the  statute  of  frauds  because  not 
in  writing,  in  selling  goods  for  another,  if 
the  services  are  accepted,  without  showing 
that  they  result  in  a  profit  to  the  employer. 
For  other  cases,  see  Contracts,  I.  e,  in  Dig. 

1-52  y.  8. 

(July  31,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Salt  Lake 
County  in  plaintiff's  favor  Ab  an  action 
brought  to  recover  the  value  of  services 
rendered  by  plaintiff  for  defendant.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Dickson,  Ellis,  Ellis,  &  Schul- 
der,  for  appellant: 

Where  a  person  performs  services  under 
a  contract  which  is  void  because  the  same 
is  within  the  statute  of  frauds,  he  can  re- 
cover only  the  value  of  the  benefits  received 

Note.  —  For  right  to  quantum  meruit  for 
services  rendered  under  parol  contract  un- 
enforceable because  not  to  be  performed 
within  a  year,  see  annotation  following  this 
case,  post,  895. 

As  to  part  performance  to  take  contracts 
to  render  services  not  to  be  performed  with- 
in a  year  out  of  the  statute  of  frauds,  see 
annotation  following  Diamond  v.  Jacquith, 
ante,  884. 
L.R.A.1916D. 


by  the  person  for  whom  the  services  ar* 
performed. 

Browne,  Stat.  Pr.  5th  ed.  118a;  Keener, 
Quasi  Contr.  p.  279;  Gazzam  v.  Simpson, 
52  C.  C.  A.  19,  114  Fed.  71;  Reed  v.  Mc 
Connell,  133  N.  y.-425,  31  N.  E.  22;  Dowl- 
ing  v.  McKenney,  124  Mass.  478;  29  Am.  & 
Eng.  Enc.  Law,  836;  Henrikson  v.  Henrik- 
8on,  143  Wis.  314,  33  L.R.A.(N.S.)  534, 
127  N.  W.  963;  Bristol  v.  Sutton,  115  Wis. 
365,  73  N.  W.  424;  Clark  v.  Terry,  25  Conn. 
395;  Davenport  v.  Gentry,  9  B.  Mon.  427; 
20  Cyc.  299;  Banker  v.  Henderson,  58  N.  J. 
L.  26,  32  Atl.  700. 

Messrs.  Stepbens,  Smith,  &  Porter 
and  Dey,  Hoppangh,  &  Fabian,  for  re- 
spondent: 

Plaintiff  was  entitled  to  recover  the 
reasonable  value  of  the  services  rendered 
by  him  and  accepted  by  defendant. 

Vickery  v.  Ritchie,  202  Mass.  247,  26 
L.R.A.(N.S.)  810,  88  N.  £.835;  3  Suther- 
land, Damages,  3d  ed.  684;  9  Enc  PI.  &  Pr. 
717,  718;  Werre  v.  NorOiwest  Thresher  Co. 
27  S.  D.  486,  131  S.  W.  721;  King  v. 
Brown,  2  Hill,  485;  Graham  v.  Graham, 
134  App.  Div.  777,  119  N.  Y.  Supp.  1013; 
Cozad  V.  Elam,  115  Mo.  App.  136,  91  S.  W. 
434;  Jackson  v.  Steams,  58  Or.  67,  37 
L.R.A.(N.S.)  639,  113  Pac.  30,  Ann.  Caa. 
1913A,  284;  Stout  v.  Royston,  32  Ky.  L. 
Rep.  1055,  107  S.  W.  784;  Grant  v.  Grant, 
63  Conn.  530,  38  Am.  St.  Rep.  379,  29  Atl. 
15;  Snyder  v.  Neal,  129  Mich.  692,  89  N.  W. 
588;  Hull  v.  Thorns,  82  Conn.  647,  74  AtL 
925;  Patten  v.  Hicks,  43  Cal.  509;  Hind- 
march  V.  Hoffman,  127  Pa.  284,  4  UR-.V 
368,  14  Am.  St.  Rep.  842,  18  Atl.  14;  Salo- 
mon V.  United  Stetes,  10  Wall.  17,  22  L.  ed. 
46;  Wojahn  v.  National  Union  Bank,  144 
Wis.  646,  129  N.  W.  1068. 
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Stranp,  J.,  delivered  the  opinion  of  tlie 
court : 

Tlie  complaint  is  in  two  counts.  One 
that  the  plaintiff,  a  merchandise  broker, 
rendered  services  for  the  defendant,  a  Utah 
corporation  engaged  in  canning  and  selling 
fruits  and  vegetables,  in  advertising,  intro- 
ducing, and  selling  its  products  in  eastern 
markets,  in  consideration  of  which  it,  by  a 
written  agreement,  agreed  to  give  the 
plaintiff  the  exclusive  right  for  three  years 
to  sell,  as  a  broker,  all  its  manufactured 
products  in  the  state  of  Utah  and  in  south- 
ern Idaho,  for  which  the  plaintiff  was  to 
have  a  brokerage  of  2}  per  cent  of  the 
amount  of  all  sales  made  by  him  or  by 
others  iif  rach  territory  during  such  time. 
In  the  second  count,  it  is  alleged  that  the 
plaintiff,  at  the  instance  and  request  of  de- 
fendant, rendered  services  for  it  in  adver- 
tising, introducing,  and  selling  Its  products 
in  eastern  markets,  and  there  creating  a 
market  for  its  products,  which  services 
were  reasonably  worth  the  sum  of  $6,000. 

The  case  was  tried  to  the  court,  without 
s  jury.  The  court  found  that  the  defend- 
ant had  invested  a  considerable  sum  of 
money  in  growing  asparagus  for  canning 
purposes,  and  that  the  asparagus  plants 
had  reached  a  stage  where  they  would  be 
producing  in  considerable  quantities.  That 
the  defendant  was  heavily  in  debt,  and  in 
straitened  financial  circumstances.  That 
it  had  a  large  quantity  of  such  product  on 
hand,  but  had  no  market  or  outlet  for  it. 
That  it  desired  to  convert  the  products  into 
cash,  regardless  of  the  profit  from  the  sales 
thereof,  and  to  create  a  market  therefor  in 
eastern  cities,  especial^  in  Kansas  City, 
St.  Louis,  Cincinnati,  Chicago,  Pittsburgh, 
Boston,  New  York,  and  Philadelphia,  and  to 
advertise  and  introduce  its  products  in  such 
markets.  That  thereupon  the  plaintiff,  a 
merchant  broker  at  Salt  Lake  (^ty,  at  the 
■olicitation  and  request  of  the  general  man- 
ager of  the  defendant,  and  for  and  on  its 
behalf,  visited  such  cities  and  there  adver- 
tised the  defendant's  products,  and  devoted 
time  and  services  in  introducing  them  and 
in  creating  a  market  for  them,  and  solicited 
and  obtained  orders  amounting,  at  the 
prices  fixed  for  the  products,  to  the  aggre- 
gate sum  of  between  $30,000  and  $35,000. 
That  the  defendant  accepted  the  benefit  of 
such  services,  and,  to  the  extent  of  its 
capacity,  filled  such  orders  to  the  amount 
of  at  least  $16,000,  and  that  the  reasonable 
value  of  plaintiff's  services  was  $2,300. 

The  court  further  found  that,  in  consid- 
eration of  the  services  to  be  rendered,  the 
defendant's  general  manager  orally  agreed 
to  give  plaintiff  for  three  years  the  exclu- 
sive right  to  sell  the  defendant's  products 
in  Utah  and  southern  Idaho,  and  to  give  him 
L.R.A.1916D. 


2}  per  cent  commission  of  all  sales  made 
in  such  territory  during  such  time,  either 
by  himself  or  others.  The  oral  contract 
was   made   about   the   18th   day  of   April, 

1909.  The  services  rendered  by  plaintiff, 
and  for  which  compensation  is  sought,  were 
rendered  by  him  between  that  day  and  the 
23d  day  of  May  of  that  year.  The  contract 
was  reduced  to  writing  in  December,  1909, 
and  was  signed  and  delivered  in  the  name 
of  the  defendant  and  by  the  person  purport- 
ing to  act  as  its  general  manager,  ^e  same 
person  who  made  the  oral  contract  with 
the  plaintiff.  The  court  found  that  the  per- 
son so  acting  was  the  defendant's  general 
manager  when  the  oral  contract  was  made, 
and  that  he  then  had  authority  to  make 
such  a  contract,  but  that  when  the  writt«i 
contract  was  made  he  then  was  not  its 
general  manager,  and  was  not  in  Its  employ, 
he  having  theretofore  left  it,  and  hence 
found  that  the  written  contract  was  unau- 
thorized, and  was  not  the  defendant's  con- 
tract. The  defendant,  after  the  rendition 
of  the  services,  repudiated  the  contract,  no- 
tified the  plaintiff  to  that  effect,  and  refused 
to  ratify,  confirm,  or  approve  it,  or  to  be 
hound  by  it.  The  court  also  found  that  the 
oral  contract,  though  made  by  an  authorized 
agent  of  the  defendant,  nevertheless  was 
unoiforceable,  because  by  its  terms  it  was 
not  to  be  performed  within  one  year,  and 
was  therefore  within  the  statute  of  frauds. 
The  court  further  found  that  in  January, 

1910,  the  defendant  discontinued  the  busi- 
ness of  canning  fruits  and  vegetables,  and 
in  the  spring  of  that  year  sold  and  disposed 
of  its  bosiness. 

Upon  the  findings,  and  in  response  to  the 
second  count  of  the  complaint,  the  court 
rendered  judgment  in  favor  of  the  plaintiff 
for  the  sum  of  $2,300,  the  reasonable  value 
of  the  services  rendered  by  the  plaintiff  and 
received  and  accepted  by  the  defendant. 
From  the  judgment,  the  defendant  appeals. 

In  its  brief  it  states  the  proposition  for 
consideration  to  be:  "There  is  but  one  ques- 
tion in  this  case,  and  that  is:  Was  the  de- 
fendant enriched  in  any  manner  by  the  part 
performance  of  the  oral  contract,  which  was 
within  the  statute  of  frauds,  and  what  was 
the  value  of  that  enrichment  T  In  other 
words,  what  was  the  value  of  the  benefits 
received  by  the  defendant  from  the  part 
performance  of  the  oral  contract  by  the 
plaintiff! 

Both  parties  agree  that  the  law  on  the 
subject  is  as  stated  in  Browne  on  Statute  of 
Frauds,  5th  ed.  §  118a,  that  "the  rule  that, 
where  one  person  pays  money  or  performs 
services  for  another  upon  a  contract  void 
under  the  statute  of  frauds,  he  may  recover 
the  money  upon  a  count  for  money  paid,  or 
recover  for  the  services  upon   a  quantum 
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meruit,  applies  only  to  cases  where  the  de- 
fendant hag  received  and  holds  the  money 
paid  or  the  benefit  of  the  services  rendered ;" 
and,  as  stated  in  29  Am.  &  Eng.  Enc.  Law, 
2d  ed.  p.  836,  that,  "although  part  per- 
formance by  one  of  the  parties  to  a  contract 
within  the  statute  of  frauds  will  not,  at 
law,  entitle  such  party  to  recover  upon  the 
contract  itself, 'he  may  nevertheless  recover 
for  money  paid  by  him,  or  property  deliv- 
ered, or  services  rendered,  in  accordance 
with  and  upon  the  faith  of  the  contract. 
The  law  will  raise  an  implied  promise  on 
the  part  of  the  other  party  to  pay  for  what 
has  been  dme  in  the  way  of  part  perform- 
ance. But  this  right  of  recovery  is  not  ab> 
solute.  The  plaintiff  is  entitled  to  com- 
pensation only  under  such  circumstances  as 
would  warrant  a  recovery  in  case  there  was 
no  express  contract;  and  hence  it  must  ap- 
pear that  the  defendant  has  actually  re- 
ceived, or  will  receive,  some  benefit  from  the 
acts  of  part  performance.  It  is  immaterial 
that  the  plaintiff  may  have  suffered  a  loss 
because  he  is  unable  to  enforce  his  con- 
tract." 

But  the  defendant  asserts  that  under  the 
facts  found  by  the  court  the  "benefits"  re- 
ceived by  the  defendant  cannot  be  measured 
by  ascertaining  and  determining  the  reason- 
able value  of  the  services  rendered  by  plain- 
tiff, and  accepted  and  received  by  the  de- 
fendant, but  by  ascertaining  and  determin- 
ing whether  the  services  resulted  to  the  de- 
fendant's profit  or  gain,  whether  it  "was  en- 
riched" thereby,  and,  if  so,  "what  was  the 
value  of  that  enrichment?"  Hence  it  urges 
that  the  court  erred  in  permitting  the  plain- 
tiff to  prove  the  reasonable  value  of  the 
services,  and  in  giving  the  plaintiff  a  judg- 
ment for  the  sum  of  $2,300,  the  found  rea- 
sonable value  thereof,  and  further  assails 
the  judgment  for  the  reason,  as  contended  by 
it,  that  the  products  sold  by  it  in  the  east- 
tem- markets  on  the  orders  solicited  and  pro- 
cured by  the  plaintiff  were  sold  for  less  tiian 
cost  of  manufacturing  them,  and  were  there- 
fore sold,  not  to  the  defendant's  profit  or 
gain,  but  to  its  loss;  and  hence  the  defend- 
ant received  no  "benefit"  from  the  services 
rendered  by  the  plaintiff  and  accepted  and 
received  by  it. 

It  is  not  contended  that  the  services  ren- 
dered by  the  plaintiff,  or  the  orders  obtained 
by  him,  were  not  rendered  or  obtained  in 
accordance  with  the  contract.  No  such  claim 
is  made.  The  claim  made  is  that  the  de- 
fendant did  not  profit,  "was  not  enriched," 
by  the  transaction.  The  defendant's  con- 
tention leads  to  this :  If  A  should  orally  em- 
ploy B  for  a  period  of  three  years  to  do  tbe 
labor  in  the  manufacture  of  100,000  brick 
(assuming  such  a  contract  to  be  within  the 
statute  of  frauds),  and  if  B,  on  the  faith  of 
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and  in  accordance  with  the  contract,  should, 
within  the  first  nine  months,  make  and  pro- 
duce 20,000,  which  were  received  and  ac- 
cepted by  A,  and  A  should  then  repudiate 
the  contract  and  refuse  to  longer  engage  B's 
services,  B  could  not  recover  the  reasonable 
value  of  the  services  on  a  quantum  meruit, 
but  to  entitle  him  to  recover  it  would  be  es- 
sential for  him  to  show  that  the  market 
value  of  the  brick  so  made  by  bim  and  re- 
ceived by  A  was  more  than  the  cost  of  man- 
ufacture; otherwise  A  received  no  "benefit" 
from  B's  services.  Or,  if  A  should  orally 
employ  B  to  work  on  his  farm  for  a  term  of 
three  years,  and  agree  to  give  him  10  acres 
of  land  at  the  end  of  that  period,  and  if  B, 
on  the  faith  of  the  contract,  should  work 
nine  months  on  the  farm  for  A  in  tilling  the 
soil,  sowing  grain,  and  reaping  crops,  and  A 
should  then  repudiate  the  contract  and  re- 
fuse to  longer  engage  B's  services,  again  B 
could  not  recover  the  reasonable  value  of 
his  services;  and  if  it  were  made  to  appear 
that  because  of  drought  or  a  falling  market, 
or  other  causes  not  due  to  his  negligence  or 
wilfulness,  the  market  price  of  the  products 
was  less  than  the  cost  of  production,  then  X 
received  no  benefit  from  B's  services,  and 
the  latter  could  not  recover  from  the  former. 
We  think  appellant's  notion  of  what  is 
meant  by  "benefit,"  as  the  term  is  used  by 
textwriters  and  courts,  and  applied  in  case'i 
of  the  nature  under  consideration,  is  not 
borne  out  by  the  authorities.  The  texts  and 
cases  cited  by  it  do  not  support  its  conten- 
tion. Dowling  V.  McKoiney,  124  Mass.  478, 
is  cited.  There  A  orally  agreed  to  convey 
land  to  B,  and  to  take  in  exchange  or  pay- 
ment a  monumeait  to  be  made  by  B.  B 
finished  the  monument  and  tendered  it  with 
the  money;  but  A  refused  to  receive  the 
monument,  and  refused  to  convey.  There 
A  did  not  receive  or  accept  the  monument. 
He  did  not  receive  or  accept  the  fruits  of 
B's  services,  and  hence  received  no  benefit. 
Had  he  received  and  accepted  the  monument 
and  then  repudiated  the  contract  and  re- 
fused to  convey,  then,  clearly,  B  would  have 
be«t  entitled  to  recover  the  reasonable  value 
of  the  monument  so  delivered  to  and  ac- 
cepted by  A.  The  case  in  no  wise  make* 
against  that  doctrine,  and  falls  within  the 
rule  stated  in  20  C^c.  299,  that,  "where 
services  are  rendered  on  an  agreement 
which  is  void  by  the  statute,  an  action  will 
He  on  the  implied  promise  to  pay  for  such 
services;  but  the  promise  is  implied,  not 
from  the  services  alone,  but  from  the  benefit 
to  defendant  as  well,  and  if  defendant  has 
received  no  benefit,  as,  for  instance,  where 
work  hag  been  performed  on  a  chattel  which 
is  never  delivered,  there  can  be  no 
recovery."    To  that  effect  is  also  cited  the 
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caae  of  Banker  v.  Henderson,  68  If.  J.  L. 
26.  32  Atl.  700. 

We  are  also  referred  to  Henrikson  ▼,  Hen- 
rikaon,  143  Wis.  314,  33  LJt.A.(N.S.)  534, 
127  N.  W.  963.  That  was  an  action  to  en- 
force specific  performance  of  an  oral  con- 
tract to  convey  real  estate  upon  performance 
hy  the  purchaser  and  the  making  of  valuable 
permanent  improvements  on  the  land  hj  him. 
The  lower,  court  dented,  and  the  appellate 
court  granted,  specific  performance  of  the 
contract.  The  case  is  not  in  point,  and  does 
not  decide  anything  in  support  of  the  ap- 
pellant here. 

Bristol  V.  Sutton,  115  Mich.  ^65,  73  N.  W. 
424,  is  also  cited.  There  a  minor  was  eman- 
cipated and  left  home.  Shortly  afterwards 
his  uncle  agreed  to  give  him  $1,000  if  he 
would  return  home  and  remain  with  and 
assist  his  father  on  the  father's  farm  until 
he  should  attain  his  majority.  The  minor 
carried  out  the  agreement.  It  was  held  that, 
the  contract  being  within  the  statute  of 
frauds,  the  approval  by  the  uncle  of  the 
minor's  conduct  was  not  such  a  subsequent 
act  as  to  create  an  obligation  to  pay;  and 
that,  since  the  uncle  had  derived  no  benefit 
from  the  plaintiff's  labor,  the  contract  was 
voi4.  This  case  also  falls  within  the  rule 
stated  in  Downing  v.  McKenney,  supra,  and 
in  no  way  supports  the  defendant's  conten- 
tion. 

It  is  unnecessary  to  review  in  detail  all 
the  cases  cited  by  appellant.  An  examina- 
tion of  them  will  show  that  they  do  not 
support  any  such  doctrine  as  is  contended 
for  by  it.  We  think  the  well-established  rule 
is    that,    where    one,   not   in    default,    on 


faith  of  and  in  accordance  with  a  contract 
unenforceable  because  within  the  statute  of 
frauds,  but  not  malum  prohibitum  nor  ma- 
lum in  se,  has,  in  pursuance  of  the  contract, 
rendered  services  for  the  adversary  party, 
who,  with  knowledge  or  acquiescence,  ac- 
cepted them  and  received  the  benefit  of  them 
and  repudiated  the  contract,  he  may  recover 
on  a  quantum  meruit  the  reasonable  value 
thereof, — ^not  the  profit  or  gain  resulting 
to  the  adversary  party  by  reason  of  the 
transaction,  nor  the  loss  suffered  or  sus- 
tained by  the  other,  but  compensation  for 
the  reasonable  value  of  the  services  ren- 
dered by  the  one  and  accepted  and  received 
by  the  other.  Page,  Contr.  chap.  74;  Vick- 
ery  v.  Ritchie,  202  Mass.  247,  26  L.R.A. 
(N.S.)  810,  88  N.  E.  835;  Stout  v.  Royston, 
32  Ky.  L.  Rep.  1055,  107  S.  W.  785 ;  Cozad 
v..  Elam,  115  Mo.  App.  136,  91  S.  W.  434; 
Hull  V.  Thorns,  82  Conn.  647,  74  Atl.  925; 
Wojahn  v.  National  Union  Bank,  144  Wis. 
646,  129  N.  W.  1068;  Jackson  v.  Stearns, 
58  Or.  57,  37  L.R.A.(NJS.)  639,  113  Pac. 
30,  Ann.  Cas.  1913^,  284;  Patten  v.  Hicks, 
43  Cal.  509;  Lapham  v.  Osborne,  20  Nev. 
188,  18  Pac.  881;  Snyder  v.  Neal,  129  Mich. 
692,  89  N.  W.  588;  Werre  v.  Northwest 
Thresher  Co.  27  S.  D.  486,  131  N.  W.  721. 
We  see  nothing  in  appellant's  cases  which 
makes  against  this.  On  this  theory  the  case 
was  tried  and  the  judgment  rendered.  We 
think  it  should  be  a£Brmed,  with  costs. 

Frlok,  C%.  J.,  and  McCarty,  J.,  concur. 

Petition  for  rehearing  denied  August  16, 
1912. 


Annotation — ^Rifl^t  to  qaantnm  meruit  for  services  rendered  under  parol 
contract  unenforceable  because  not  to  be  performed  within  a  year. 


J.  Scope,  SOS. 

II.  Right  to  quantum  meruit  in  gen- 
eral,   895. 
III.  Reference  to  eo:ntract,  900. 

I.  Scope. 

This  note  is  nnnfined  tO'  a  considera- 
tion of  those  eases  in  which  the  contracts 
to  render  services  were  looked  upon  as 
coming  within  the  operation  of  the  por- 
tion of  the  statute  of  frauds  dealing  with 
contracts  not  to  be  performed  within 
a  year.  The  seope,  therefore,  does  not 
include  eases  in  which  the  contracts,  al- 
though apparently  not  to  be  performed 
within  a  year,  are  objected  to,  not  upon 
that  ground,  but  because  they  fall  with- 
in some  other  clause  of  the  statute;  e, 
g.,  the  clause  requiring  all  contracts  re- 
fating  to  realty  to  be  in  writing. 

Upon  the  question  of  part  perform- 
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ance  to  take  contracts  to  render  services 
not  to  be  performed  within  a  year  out  of 
the  statute  of  frauds,  see  note  to  Dia- 
mond v.  Jacquith.* 
'  For  a  discussion  of  the  general  ques- 
tion of  quantum  meruit  as  remedy  of 
wrongfully  discharged  servant  with  re- 
spect to  services  actually  rendered,  see 
note  to  Davidson  v.  LaughUn.' 

And  as  to  the  right  to  recover  value 
of  services  rendered  in  consideration  of 
contract  to  convey  or  devise  property, 
which  is  void  by  the  statute  of  frauds, 
see  note  to  Jackson  v.  Steams.* 

II.  Right  to   ipiantutn  meruit  in  gen- 
eral. 

Where  either  goods  or  services  are 

lAnte,  884. 

«5  L.R-A.(N.S.)  582. 

8  37  L.R-4..(NjS.)   639. 
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furnished  by  one  person  to  another  who 
accepts  them  and  derives  the  benefit 
therefrom,  the  courts  hold,  as  a  general 
rule,  that  the  latter  is  liable  as  upon  an 
implied  contract  to  pay  the  value  of  that 
which  he  receives.  Where  services  are 
performed  under  a  parol  contract  unen- 
forceable because  not  to  be  performed 
within  a  year,  the  situation  is  the  same 
and  the  same  principle  is  applicable. 

In  such  a  case  the  contract  is  either 
void  and  considered  as  nonexistent  ab 
initio,  or  voidable  and  considered  as  non- 
existent as  soon  as  it  is  repudiated  by 
either  party.  Repudiation  may  be  ef- 
fected by  a  breach  on  either  side,  or,  in 
absence  of  a  breach,  by  an  action  by  the 
servant  in  quantum  meruit,  or  by  the 
setting  up  by  the  master  of  the  statute 
in  an  action  brought  by  the  servant  on 
the  contract.  Thus,  it  is  only  in  cases 
where  neither  party  has  breached  the 
contract  and,  in  addition  thereto,  where 
the  servant  bases  his  action  upon  con- 
tract, and  the  master  makes  no  defense 
on  the  ground  of  the  statute,  that  even 
a  contract  considered  voidable  may,  aside 
from  the  matter  of  part  performance,  be 
given  any  effect  in  an  action  to  recover 
for  services  rendered  thereunder.  And 
in  cases  of  that  kind  the  matter  of  qu.in- 
tum  meruit  would  not  be  raised.  There- 
fore, for  the  purposes  of  this  discussion 
it  may  be  said  that  the  rights  and  ob- 
ligations of  the  parties  depend  in  no  way 
upon  the  express  contract,  but  arise 
wholly  out  of  the  contract  implied  by 
law  from  the  acceptance  of  the  services 
rendered.  For  that  reason  the  question 
as  to  who  breached  the  express  contract 
is,  even  in  jurisdictions  where  the  stat- 
ute is  held  to  render  parol  contracts 
merely  voidable,  not  a  proper  one  for 
consideration.  The  breach  by  either  par- 
ty will  avoid  it,  and,  having  been  avoid- 

«In  Emery  v.  Smith  (1865)  46  N.  H.  151, 
an  action  by  a  clerk  who  had  completed  his 
two  years  of  service  provided  for  in  the 
parol  contract  of  employment,  to  recover 
the  balance  due  him  for  his  second  year's 
work,  it  was  said  that  "where  the  defend- 
ant has  received  a  benefit  from  the  part 
execution  by  the  plaintiff  of  such  a  con- 
tract, and  then  refuses  to  complete  hie  part 
of  it,  be  may  be  compelled  to  answer  for 
what  he  has  so  received,  either  by  a  quan- 
tum meruit  or  other  appropriate  remedy." 

And  where,  in  Smith  v.  Chase  &  B.  Piano 
Mfg.  Co.  (1915)  185  Mich.  313,  161  N.  W. 
1025,  the  administrator  of  a  person  engaged 
under  a  parol  contract  of  employment  for 
three  years  was  suing  as  on  implied  con- 
tract to  recover  instalments  of  salary  not 
earned  at  the  time  of  the  employee's  dis- 
charge, it  is  said,  in  holding  recovery  im- 
proper, that  if  the  employee  "has  rendered 
L.R.A.1916D. 


ed,  no  liability  or  obligation  can  be  im- 
posed upon  the  party  guilty  of  the 
breach.  And,  moreover,  the  rights  and 
liabilities  existing  between  the  parties 
under  the  implied  contract  can  scarcely 
be  said  to  be  in  any  way  dependent  upon 
the  identity  of  person  who  breached  a 
wholly  independent  and  void  express 
contract.  The  servant  has  performed 
certain  services  and  the  master,  having 
had  the  benefit  of  them,  must  make  com- 
pensation. Therefore,  for  a  court  to  in- 
quire, before  rendering  judgment  in  an 
action  of  quantum  meruit,  into  the  ques- 
tion as  to  who  breached  the  contract,  is 
both  unnecessary  and  improper,  and  a 
decision  based  upon  any  such  considera- 
tion  must  be  deemed  incorrect. 

If  it  is  objected  that  under  this  rule 
a  servant  may  by  bis  own  default  avoid 
a  contract  and  recover  greater  compensa- 
tion than  that  agreed  upon,  it  may  be 
answered  that  a  master  may  by  his  de- 
fault avoid  a  contract  and,  in  a  suitable 
case,  compel  his  servant  to  be  satisfied 
with  a  lesser  compensation  than  that 
specified  in  the  contract.  But,  aside 
from  this,  both  the  master  and  the  serv- 
ant enter  into  the  parol  contract  know- 
ing that  it  may  be  avoided  by  either,  and 
if  they  are  satisfied  to  take  that  risk 
they  should  not  be  heard  to  complain 
when  called  upon  to  abide  by  the  conse- 
quences. 

While,  in  many  instances,  the  courts 
are  so  hazy  and  indefinite  in  their  rea- 
soning that  a  perusal  of  the  cases  with- 
out independent  eonsideration  is  liable 
to  prove  both  unsatisfactory  and  mislead- 
ing, practically  all  the  decisions  are  in 
harmony  with  these  principles.  There 
are  numerous  authorities  for  the  projK)- 
sition  that  where  the  master  has  breached 
the  contract,*  or  has  refused  to  pay  the 
contract  price  for  the  services  rendered 

services  in  reliaaoe  upon  a  void  contract,  he 
may  recover  the  value  of  the  services  actual- 
ly rendered,  under  the  cqmmon  counts." 

Where  defendant  removed  from  the  state 
and  thus  prevented  plaintiff  from  continu- 
ing to  render  his  services  in  assisting  her 
with  her  business  and  her  children,  and  de- 
fendant further  refused  to  convey  to  plain- 
tiff the  ranch  which,  under  the  parol  con- 
tract, he  was  to  receive  for  his  services,  it 
was  held  in  Stout  v.  Royston  (1908)  32 
Ky.  L.  Rep.  1055,  107  S.  W.  784,  an  action 
for  the  value  of  the  services  rendered,  which 
defendant  sought  to  defeat  on  the  ground 
that  the  contract  was  void,  that  puintifl 
might  recover  upon  quantum  meruit. 

In  Wonsettler  v.  Lee  (1888)  40  Kan.  367, 
19  Pac.  862,  an  action  for  the  breach  of  a 
parol  contract  under  which  plaintiff  had  per> 
formed  the  services  agreed  upon  for  two 
years.    In     which     defendant    successfully 
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thereunder,'  the  servant  may  recover 
the  value  of  such  services  as  upon  quan- 

pleaded  the  statute  of  frauds,  it  was  held 
that,  the  allegations  of  the  petition  being 
sufficiently  broad,  a  recovery  might  be  had 
upon  quantum  meruit. 

And  in  Frazer  v.  Howe  (1883)  106  lU. 
663,  where  the  employer  successfully  set  up 
the  statute  of  frauds  as  a  defense  to  a  set- 
off set  up  by  the  employee  for  the  breach 
of  the  oral  contract  of  employment  which 
was  to  last  five  years,  it  was  held  that  the 
employee  might  recover  in  quantum  meruit 
the  value  of  the  services  rendered  and  the 
money  expended  in  executing  his  portion  of 
such  contract. 

So,  in  William  Butcher  Steel  Works  v. 
Atkinson  (1873)  68  m.  421,  18  Am.  Rep. 
560,  where  an  employer  successfully  set  up 
the  statute  of  frauds  as  a  defense  to  an 
action  by  an  employee  on  a  contract  of  em- 
ployment for  three  years  which  he  had 
partly  performed  before  his  discharge,  it  is 
held  that  plaintiff  may  recover  in  quantum 
meruit. 

In  Cohen  v.  Stein  (1884)  61  Wis.  508,  21 
N.  W.  514,  an  action  by  discharged  em- 
ployees to  recover  the  value  of  the  services 
rendered  under  a  parol  contract  of  employ- 
ment not  to  be  performed  within  a  year, 
the  right  to  such  recovery  is  admitted  with 
respect  to  services  not  compensated. 

Where  plaintiff  agreed  under  a  parol  con- 
tract to  cultivate  defendant's  land  for  two 
years  for  a  share  of  the  crop,  both  parties 
understanding  that  a  large  part  of  the  labor 
performed  the  first  year  was  a  preparation 
for  the  increased  productiveness  in  the  sec- 
ond year,  and  defendant  at  the  end  of  the 
first  year  paid  plaintiff  his  share  of  that 
year's  crop,  and  refused  to  lot  him  culti- 
vate the  second  year,  plaintiff  may  main- 
tain an  action  to  recover  the  value  of  the 
labor  performed  and  not  paid  for  in  his 
share  of  the  first  year's  profits.  Williams 
V.  Bemis  (1871)  108  Mass.  91,  11  Am.  Rep. 
318. 

In  Cadman  v.  Markle  (1889)  76  Mich. 
448,  5  LJR.A.  707,  43  N.  W.  316.  an  action 
to  recover  the  value  of  services  rendered 
prior  to  plaintiff's  discharge,  in  the  pro- 
motion of  corporations  under  a  parol  con- 
tract of  employment  not  to  be  performed 
within  a  year,  plaintiff  is  held  to  be  en- 
titled to  a  recovery. 

So,  in  Kleeman  v.  Collins  (1872)  9  Bush 
(Ky.)  460,  where  an  employee  who  had 
been  engaged  under  a  parol  contract  for  a 
year  to  begin  at  a  future  date  had  been  dis- 
charged without  cause  at  the  end  of  four 
months,  and  was  suing  for  breach  of  the 
contract,  and  the  employer  set  up  the  stat- 
ute of  frauds,  the  court  said:  "The  only 
remedy  the  party  has  is  by  quantum  meruit, 
or  some  appropriate  action  other  than  on 
the  contract  itself."  In  this  case,  however, 
the  plaintiff  had  been  paid  in  full  for.  the 
four  months  he  had  worked,  and  was  seek- 
ing damages  for  the  failure  to  furnish  work 
during  the  remainder  of  the  year. 
I..R.A.1936D.  67 


turn  meruit.    And  where  the  servant  has 
breached  the   contract,   the  courts   are 


In  McGartland  v.  Steward  (1860)  2 
Houst.  (DeL)  277,  an  action  on  qviantum 
meruit  by  a  mother  for  the  partial  serv- 
ices of  her  son  rendered  before  defendant's 
breach  of  a  contract  of  quasi  apprenticeship 
for  a  term  of  three  years,  to  which  defend- 
ant attempts  to  set  m>  the  contract,  it  is 
held  that  the  plaintiff  may  recover.  The 
court  said:  "Where  either  party  has  par- 
tially performed  the  special  agreement  pur- 
suant to  the  terms  of  it,  but  has  been  pre- 
vented from  completing  or  perfecting  it  by 
the  default  or  misconduct  of  the  other 
party,  the  party  so  interrupted  and  pre- 
vented from  completing  it  may  recover  on 
the  common  counts  and  in  quantum  meruit 
for  his  partial. services  up  to  the  time  when 
he  was  stopped,  whatever  they  were  reason- 
ably worth." 

Where  defendant  set  up  the  statute  of 
frauds  in  an  action  for  the  breach  of  an 
oral  contract  whereby  plaintiff  was  to  be 
given  the  timber  cleared  from  land  and  the 
use  of  the  land  for  two  years  in  considera- 
tion of  his  services  in  clearing  it,  a  judg- 
ment, not  on  the  contract,  but  for  his  serv- 
ices in  clearing  the  land,  was  held  proper. 
Gates  V.  Davis  (1905)  28  Ey.  L.  Rep.  490, 
89  S.  W.  490. 

And  in  Giles  v.  McEwan  (1896)  11  Mani- 
toba L.  R.  160,  an  action  on  a  parol  con- 
tract of  employment  for  a  year  to  be^n 
at  a  future  time,  where  defendant  had  dis- 
missecl  plaintiffs  two  days  before  the  end 
of  the  year,  it  was  held  that  they  could 
recover  the  value  of  the  services  performed 
as  upon  a  quantum  meruit. 

»In  McElroy  v.  Ludlum  (1880)  32  N.  J. 
Eq.  828,  an  action  by  an  employee  on  a 
parol  contract  of  hiring  for  a  term  of  five 
years,  to  recover  the  share  of  the  profits 
due  him  as  compensation,  where  defendant 
relied  upon  the  statute  of  frauds,  the  court 
says  that  "the  only  remedy  in  such  cases 
is  by  an  action  on  a  quantum  meruit  to 
recover  the  value  of  the  services." 

And  in  a  subsequent  action,  Buckingham 
V.  Ludlum  (1883)  37  N.  J.  Eq.  137,  brought 
to  enforce  a  judgment  obtained  upon 
quantum  meruit,  it  is  again  said  that  "it 
is  a  well-established  legal  principle  that 
where  one  person  renders  valuable  services 
to  another,  under  a  contract  invalid  by  the 
statute  of  frauds,  and  the  person  to  whom 
the  services  are  rendered,  after  getting 
them,  refuses  to  perform  his  part  of  the 
contract,  the  person  rendering  the  services 
may,  in  such  event,  treat  the  contract  as  a 
nullity,  and  recover  the  value  of  his  8erv> 
ices  in  an  action  on  the  quantum  meruit." 

In  Price  v.  Press  Pub.  Co.  (1907)  117 
App.  IMv.  854,  103  N.  Y.  Supp.  296,  an  ac- 
tion by  an  employee  who  had  served  the 
term  of  his  employment,  to  recover  a 
bonus  promised  him  by  parol  more  than  a 
year  before  his  contract  of  service  expired, 
to  be  paid  at  the  conclusion  of  such  term 
of  employment  in  consideration  of  his  re- 
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practically  unanimous  in  holding  that  he  may  recover  the  value  of  the  services 


maining,  it  is  said  that  plaintiff's  action 
was  not  on  the  void  agreement,  but  in 
quantum  meruit. 

Van  Horn  v.  Van  Horn  (1890)  —  N.  J. 
Eq.  — ,  20  Atl.  826,  was  suit  for  an  ac- 
counting between  partners,  involving,  among 
other  things,  a  claim  by  an  employee  for 
wages.  Employee  sought  at  first  to  en- 
force the  contract  and  demanded  compen- 
sation for  the  full  term  of  her  employment, 
but,  upon  learning  that  such  contract  of 
employment  was  within  the  statute  as  one 
not  to  be  performed  within  a  year,  she 
sought  to  recover  a  larger  sum  by  showing 
that  her  services  were  worth  more  than 
the  amount  agreed  uoon.  "That  she  had  a 
right  to  make  such  an  effort  is  not  ques- 
tioned," says  the  court.  'The  real  question 
is.  What  were  her  services  fairly  worth?" 

Where,  in  Union  Rav.  A,  Trust  Co.  v. 
Krumm  (1015)  —  Wash.  — ,  152  Pac.  681, 
defendant  set  up  as  an  affirmative  defense 
in  an  action  by  the  trust  company,  a  claim 
for  saw  logs  furnished  under  a  parol  con- 
tract which,  by  its  nature,  could  not  be  per- 
formed within  a  year,  to  which  defense  the 
trust  company  successfully  set  up  the  stat- 
ute of  frauds,  defendant  was  permitted  to 
recover  in  quantum  meruit. 

So,  in  Patten  v.  Hicks  (1872)  43  CaL  509, 
an  action  to  recover  the  contract  price  of 
logs  under  an'  oral  agreement  by  plaintiff 
to  cut  and  deliver  to  defendant  saw  logs 
sufficient  to  keep  the  mm  running  for  two 
years,  to  which  defendant  set  up  the  stat- 
ute of  frauds,  it  is  held  that  plaintiff's 
remedy  is  on  quantum  meruit,  but  recovery 
is  denied  because  such  count  is  not  found 
in  the  complaint. 

And  in  Hill  v.  Hooper  (1864)  1  Gray 
(Mass.)  131,  an  action  by  a  father  to  re- 
cover one  of  the  instalments  due  under  his 
parol  contract  with  defendant  for  the  em- 
ployment of  his  infant  son  for  a  period  of 
five  years,  which  defendant  successfully 
defended  on  the  ground  that  the  contract 
was  within  the  statute  of  frauds,  it  is  said 
that  plaintiff  may  have  any  action  "on  an 
implied  contract,  as  for  work  and  labor 
done." 

In  Barrett  v.  Riley  (1891)  42  HI.  App. 
258,  an  action  by  a  mother  on  the  contract 
of  employment  under  which  her  son  was 
engaged  by  the  defendant  for  a  period  of 
three  years,  to  recover  a  sum  of  money 
retained  from  his  wages  as  a  guaranty  of 
his  faithful  execution  of  the  contract,  it 
was  held  that,  the  statute  of  frauds  being 
presumed  to  have  been  pleaded  thereto, 
plaintiff  could  not  recover,  there  being  no 
recovery  possible  except  ''upon  a  quantum 
meruit   as   to  services   actually   rendered." 

It  is  said  in  Jones  v.  Hay  (1868)  52 
Barb.  (N.  T.)  601,  where  plaintiff  was  suing 
both  upon  the  parol  contract  of  hiring;  for 
more  than  two  years  which  he  had  made 
with  defendant  for  his  son,  and  also  upon 
quantum  meruit  for  the  value  of  the  serv- 
ices rendered  until  the  employment  was 
terminated  by  mutual  consent,  that,  "in  the 
L.R.A.1916D. 


absence  of  any  new,  binding  agreement  be- 
tween the  parties  relative  to  the  services 
of  the  plaintiff's  son,  he  could  recover  upon 
a  quantum  meruit  for  the  services  per- 
formed." 

And  where  in  Shute  v.  Dorr  (1830)  5 
Wend.  (H.  T.)  204,  plaintiff  had  contracted 
orally  with  defendant  to  employ  his  son 
for  a  period  of  several  years,  it  was  held 
that,  the  contract  having  been  abandoned 
by  the  assent  of  the  parties,  plaintiff  might 
recover  on  quantum  meruit  for  the  services 
performed. 

It  is  held  in  La  Du-King  Mfg.  Co.  v.  La 
Du  (1887)  36  Minn.  473,  31  X.  W.  938,  in 
which  defendant  set  up  a  counterclaim  for 
services  rendered  under  a  parol  contract  of 
employment  for  five  years,  that  where  an 
employee  leaves  the  service  of  his  employer 
for  good  cause,  he  is  entitled  to  recover 
the  value  of  his  services  "not  exceeding  the 
compensation  fixed  by  the  agreement  under 
which  the  service  was  rendered." 

After  holding,  in  Myers  v.  Korb  (1899) 
21  Ky.  L.  Rep.  163,  50  S.  W.  1108,  an  action 
under  a  parol  contract  for  a  balance  of 
wages  earned,  that  a  contract  for  services 
until  plaintiff  should  loam  his  trade  may 
be  performed  within  a  year,  and  is  not 
within  the  statute  of  frauds,  the  court 
adds:  "But,  if  no  action  could  be  main- 
tained upon  the  contract,  appellee  [em- 
ployer] would  not  be  allowed  to  shelter  him- 
self behind  the  statute  of  frauds,  and  so 
obtain  an  infant's  services  for  less  than 
thev  were  worth." 

where,  in  Miller  v.  Wisener  (1898)  46  W. 
Va.  59,  30  S.  E.  237,  an  attorney  set  up  a 
counterclaim  for  services  rendered  under  a 
parol  contract  of  employment  for  four 
years,  to  which  plaintiff  objected  as  being 
within  the  statute,  it  was  held  that  defend- 
ant might  recover  as  on  quantum  meruit 
the  value  of  the  services  rendered. 

And  an  action  of  quantum  meruit  to  re- 
cover the  value  of  the  services  rendered  was 
held  proper  in  Nones  v.  Homer  (1858)  2 
Hilt.  (K.  Y.)  116,  where  plaintiff  was  suing 
to  recover  for  such  services  under  a  parol 
contract  for  a  year  to  begin  in  the  future, 
which  he  had  partly  performed. 

■Where,  in  Towsley  v.  Moore  (1876)  30 
Ohio  St.  184,  27  Am.  Rep.  434,  an  action  on 
a  parol  contract  of  employment  for  a  term 
of  more  than  six  years,  which  plaintiff  had 
fully  performed,  defendant  set  up  the  stat- 
ute, plaintiff  was  permitted  to  recover  in 
quantum  meruit  for  the  value  of  the  serv- 
ices rendered. 

And  where  a  servant  sues  for  wages  due 
under  an  oral  contract  by  which  defendant 
agreed  to  pay  her  at  a  specified  rate  for 
each  year  she  worked  as  a  servant,  it  is 
held  that,  assuming  the  contract  to  come 
within  tiie  statute  of  frauds  as  not  to  be 
performed  within  a  year,  as  contended  by 
defendant,  plaintiff  still  has  an  action  for 
the  value  of  services  actuallv  performed. 
Aiken  v.  Nogle  (1891)  47  Kan.  96,  27  Pine. 
825. 
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rendered.*  In  only  two  jurisdictions 
have  the  courts  held  otherwise,^  and  in 
one  of  these  the  rule  has  been  questioned 
in  a  later  case. 

While  this  position  seems  at  first  in- 
harmonious with  the  rule  sustained  by 


paid  upon  a  parol  contract  for  the  sale 
of  land  cannot  be  recovered  back  if  the 
vendor  is  willing  to  perform  his  part,'* 
the  two  rules  are  found  to  be  distin- 
^ishable.  In  a  decision  by  a  court 
which  adheres   to   both  rules  *   the   dis- 


the  great  weight  of  authority,  that  money  '  tinction  is  clearly  made  between  them. 


«  Where,  in  Chase  v.  Hinkley  (1905)  126 
Wig.  75,  2  L.RA.(N.S.)  738,  110  Am.  St. 
Rep.  896,  105  N.  W.  230,  5  Ann.  Cae.  328, 
an  action  on  a  parol  contract  of  employ- 
ment for  a  year  to  begin  in  the  future,  to 
recover  for  services  rendered,  defendant 
set  up  plaintiflTs  breach,  recovery  was  held 
proper  in  quantum  meruit.  "Either  party," 
says  the  court,  "can  terminate  the  services 
at  any  time  and  the  employee  recover 
.  .  .  the  reasonable  value  of  the  work 
done." 

And  the  father  of  an  apprentice  who 
leaves  the  employ  of  his  master  long  be- 
fore the  four-year  period  of  apprenticeship, 
as  provided  in  the  parol  contract,  has  ex- 
pired, may,  it  is  held  in  Salb  v.  Campbell 
(1886)  65  Wis.  406,  27  N.  W.  45,  recover 
the  reasonable  value  of  the  services  per- 
formed. 

In  Comes  v.  Lamson  (1844)  16  Conn.  246, 
an  action  for  the  value  of  services  rendered 
by  a  laborer  who  entered  into  a  parol  con- 
tract to  work  for  defendant  for  a  year  to 
begin  at  a  future  date,  and  who  left  the 
employment  before  the  term  had  expired, 
the  plaintitr  was  held  to  have  the  right  to 
the  relief  sought,  although  defendant  set 
up  the  contract. 

Where,  in  Draheim  v.  Evison  (1901)  112 
Wis.  27,  87  X.  W.  795,  an  action  by  a  father 
to  recover  the  value  of  services  rendered  by 
his  son  under  a  parol  contract  of  employ- 
ment for  a  year  to  begin  in  the  future,  de- 
fendant set  up  the  son's  breach,  it  was 
held  that  the  plainti£f  might  recover  upon 
a  quantum  meruit. 

And  where  plaintilT  was  suing  for  services 
rendered  as  morocco  dresser  under  a  parol 
contract  of  employment  for  two  years,  it 
was  held  that  he  was  "under  no  obligation 
to  continue  in  his  employer's  service  for 
that  length,  and  could  recover  for  the  value 
of  the  service  he  had  rendered."  McGlucky 
T.  Bitter  (1852)  1  E.  D.  Smith  (N.  Y.)  618. 

In  Hartwell  v.  Young  (1893)  67  Hun,  472, 
22  IT.  Y.  Supp.  486,  an  action  by  an  em- 
ployee under  a  parol  contract  for  a  year 
to  begin  in  the  future,  to  recover  the  value 
of  the  services  rendered  prior  to  the  time 
she  left  defendant's  employ,  it  is  held  that 
a  verbal  contract  for  services,  void  under 
the  statute,  which  does  not  involve  the  in- 
vestment of  capital  further  than  the  mere 
compensation  for  services,  can  be  treated  by 
the  employee  as  void,  so  that  he  may  aban- 
don perforiiiance  and  recover  upon  quantum 
meruit  for  the  services  rendered  prior  to 
bis  breach. 

In  King  v.  Welcome  (1855)  6  Gray 
(Mass.)  41,  an  action  by  an  employee  who 
wrongfully  left  defendant's  employ  and 
sought  to  recover  upon  quantum  meruit  for 
1,.R.A.19]6D. 


the  work  performed,  it  is  held  that  defend- 
ant could  not  defend  on  the  ground  that 
the  contract  under  which  the  work  was  per- 
formed, which  was  oral,  was  entire  and 
for  the  term  of  a  year  to  begin  at  a  future 
date. 

And  it  is  held  in  Tague  v.  Hayward 
(1865)  25  Ind.  427,  an  action  by  an  appren- 
tice for  the  value  of  the  work  and  labor 
performed  during  the  five  years  prior  to 
his  breach  of  the  contract,  that  the  master 
cannot  set  up  the  parol  contract  of  ap- 
prenticeship as  a  bar  thereto. 

In  Clark  v.  Terry  (1856)  26  Conn.  395, 
an  action  by  an  employee  under  a  parol 
contract  of  employment  for  a  year  and  a 
day,  for  the  value  of  services  rendered  be- 
fore his  breach  of  the  contract,  where  de- 
fendant attempted  to  set  up  the  contract 
in  defense,  on  the  theory  that  by  its  terms 
performance  was  a  condition  precedent  to 
plaintiiT's  right  of  recovery,  quantum 
meruit  is  said  to  be  the  proper  action,  the 
recovery  being  denied,  however,  on  the 
ground  that,  while  the  contract  fell  within 
the  statute,  its  terms  should  still  control 
with  respect  to  the  date  of  payment. 

'Abbott  v.  Inskip  (1875)  29  Ohio  St.  59, 
was  an  action  by  an  infant  who  had  ren- 
dered services  under  a  parol  contract  not 
to  be  performed  within  a  year,  to  recover 
the  value  thereof.  Such  recovery  was  de- 
nied because  plaintiff  had  left  defendant's 
service  without  cause.  "The  default  of  a 
defendant,"  says  the  court,  "or  his  refusal 
to  go  on  with  a  contract  which  falls  within 
the  statute  of  frauds,  is  an  essential  condi- 
tion of  the  right  to  recover  for  services 
rendered  under  it.  It  is  only  in  cases  where 
the  defendant,  by  reason  of  his  own  breach 
of  such  contract,  is  estopped  from  setting 
it  up  as  a  defense,  that  an  action  for  the 
value  of  the  work  done  under  it  can  be 
maintained." 

\Miere,  in  Oalvin  v.  Prentice  (1871)  45 
N.  Y.  162,  6  Am.  Rep.  58,  an  action  upon 
quantimi  meruit  for  services  performed 
upon  a  parol  contract  of  employment  for 
three  years,  the  court  below  had  charged 
the  jury  that  it  was  immaterial  whether 
plaintiff  had  been  discharged  or  had  volun- 
tarily left  the  employment,  it  was  held  that 
before  plaintiff  can  maintain  his  action,  he 
must  show  the  defendant,  and  not  himself, 
to  be  in  default.  This  part  of  the  opinion, 
however,  is  designated  in  Hartwell  v.  Young 
(1893)  67  Hun,  472,  22  K.  Y.  Supp.  486, 
supra,  footnote  6,  to  be  obiter. 

»»Cook  V.  Griffith  (W.  Va.)  ante,  466. 

•  King  V.  Welcome  (1855)  5  Gray  (Mass.) 
41,  supra,  footnote  6. 

See,  however,  Swanzev  v.  Moore  (1859) 
22  ni.  63,  74  Am.  Dec."  134;   Philbrook  v. 
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In  the  case  o£  the  action  to  recover 
money  paid  upon  a  parol  contract  for  the 
sale  of  land,  the  "action  rests  upon  an 
implied  assumpsit.  The  implied  promise 
arises  only  upon  the  failure  of  the  con- 
sideration upon  which  the  money  was 
paid.  The  plaintiff  fails  to  show  any 
failure  of  consideration.  He  shows  the 
money  was  paid  upon  a  contract  not 
void,  and  which  the  defendant  is  ready 
to  perform.  The  consideration  upon 
which  it  was  paid  exists  unimpaired. 
.  .  .  In  the  case  of  the  money  paid 
upon  a  contract  for  the  sale  of  land, 
the  action  fails  because  no  failure  is 
shown  of  the  consideration  from  which 
the  implied  promise  springs.  In  the 
case  at  bar,  the  defense  fails  because  the 
contract  upon  which  the  defendant  re- 
lies is  not  evidenced  as  the  statute  re- 
quires." 

The  implied  contract  which  is  the 
foundation  of  the  action  of  quantum 
meruit  is,  as  stated  above,  based  upon 
the  fact  that  the  master  has  received 
the  benefit  of  such  services.  Such  serv- 
ices having  been  performed  and  the  bene- 
fit   duly    accepted,    nothing    further    is 


necessary  to  the  servant's  right  of  ac- 
tion; and  it  is  not  incumbent  upon  him 
to  show  that  the  services  resulted  in 
profit   to  his  master.* 

It  should  be  noted,  in  connection  with 
the  cases  here  discussed,  that  the  posi- 
tion is  taken  by  several  courts  that  the 
part  performance  by  a  servant  of  his 
contract  will  remove  the  contract  from 
the  operation  of  the  statute  of  frauds." 
And  in  still  a  larger  number  of  jurisdic- 
tions it  is  held  that  complete  perform- 
ance by  the  servant  will  remove  the  op- 
eration of  the  statute.***  Where  this  is 
the' ease  there  is,  of  course,  no  necessity 
for  a  right  of  action  upon  quantum 
meruit,  and  it  has  been  held  that  no  such 
right  exists.** 

III.  Beferenoe  to  contraet. 

In  a  few  jurisdictions  parol  contracts 
for  services  not  to  be  performed  within 
a  year  are  held  admissible  in  actions  of 
quantum  meruit  as  evidence  apon  the 
point  as  to  the  value  of  the  service  ren- 
dered.** In  other  states,  however,  an 
opposite  opinion  is  held.**  While  it  may 
be  a  close  question  as  to  which  of  these 


Belknap  (1834)  6  Yt.  383;  and  Mack  v. 
Bragg  (1858)  30  Vt.  671,  in  footnote  8  of 
the  note  to  Diamond  v.  Jacquith,  ante,  880, 
wliich,  it  seems,  are  really  opposed  to  the 
doctrine  of  King  v.  Welcome,  although  the 
language  employed  suggests  that  the  de- 
cisions are  based  upon  the  theory  that  part 
performance  removes  the  contracts  involved 
from  the  operation  of  the  statute  of  frauds. 

9  Fabian  t.  Wasatch  Orchabd  Co.  ante, 
892,  in  which  it  is  held  that  a  broker  may 
recover  the  reasonable  value  of  services 
rendered  under  a  parol  contract  not  to  be 
performed  within  a  year,  if  the  services  are 
accepted,  without  showing  that  they  re- 
sult in  profit  to  his  employer. 

1*  See  note  to  Diamond  v.  Jacquith,  supra, 
upon  the  question  of  part  performance  to 
take  contracts  out  of  the  statute  of  frauds. 

Ma  Ibid. 

"See  Van  Valkenburg  v.  Croffut  (1878) 
15  Hun  (K.  Y.)  147,  footnote  23  of  the 
note  to  Diamond  v.  Jacquith,  supra. 

i*In  an  action  for  work  and  labor  per- 
formed by  plaintiff  prior  to  his  discharge, 
under  a  parol  contract  of  employment  for  a 
year  to  begin  in  the  future,  evidence  of  the 
terms  of  the  contract  is  admissible  on  be- 
half of  the  plaintiff  to  show  the  value  of 
his  services  as  agreed  upon  by  the  parties. 
Moore  v.  Capewell  Horse  Nail  Co.  (1889) 
76  Mich.  606,  43  N.  W.  644. 

And  in  Clark  v.  Terry  (1856)  25  Conn. 
395,  an  action  by  an  employee  under  a 
parol  contract  of  employment  for  a  year 
and  a  day,  for  the  value  of  services  per- 
formed in  the  period  before  he  left  defend- 
ant's service,  it  is  held  that  the  contract 
is  not  to  be  entirely  disregarded.  The 
court  says:  "It  is  true  that  if  the  plaintiff 
L.R.A.1916D. 


can  recover  at  all,  it  must  be  for  a  quantum 
meruit,  or  so  much  as  he  deserves  to  have 
for  the  service  performed.  But  this  is  not 
to  be  measured  by  the  value  of  such  serv- 
ices alone,  as  if  no  contract  had  been  made 
between  the  parties."  And  further  on  in 
the  opinion  it  is  said  again:  "Now,  in  re- 
spect to  the  question  whether  wages  liava 
been  earned  which  ought  to  be  paid  for, 
.  .  .  it  appears  to  us  that  all  the  cir- 
cumstances under  which  they  are  claimed 
to  have  been  earned,  including  the  contract 
under  which  the  service  was  performed,  al- 
though it  may  be  one  that  cannot  be  en- 
forced by  an  action  directly  upon  it,  mar 
and  ought  to  be  considered." 

Ill  GUes  v.  McEwan  (1896)  11  Manitoba 
L.  R.  160,  an  action  involving  a  parol  con- 
tract for  a  year's  employment  to  begin  in 
the  future,  breached  by  defendant  two  days 
before  the  expiration  of  the  year,  evidence 
of  the  contract  is  held  proper  "for  a  col- 
lateral purpose,  such  as  to  ascertain  the 
terms  of  the  engagement  and  the  value  of 
the  services." 

And  the  agreement  is  held  in  Nones  v. 
Homer  (1858)  2  Hilt.  (N.  Y.)  116,  to  be  the 
measure  of  damages  for  the  value  of  sen- 
ices  rendered  under  a  parol  contract  of  em- 
ployment for  a  year  to  begin  in  the  future, 
"in  the  absence  ofproof  as  to  the  value" 
of  such  services.  While  seeming  to  be  au- 
thority for  tlie  proposition  that  the  con- 
tract is  the  measure  of  damages  in  actions 
in  quantum  meruit,  all  that  is  in  fact  held 
in  tliis  case  is  that,  when  there  is  no  other 
evidence  as  to  the  value  of  the  services,  the 
contract  may  be  considered  upon  that  point. 

W  In  Thacher  v.  New  York,  W.  &  B.  R. 
Co.   (1912)    163  App.  Dlv.  186,  138  N.  1. 
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views  is  right,  there  'seems  to  be  little 
doubt  as  to  the  impropriety  of  making 
use  of  snch  a  contract,  not  for  the  mere 
purpose  of  furnishing  evidence  of  value, 
but  for  the  purpose  of  measuring  tha 
compensation.  While  such  a  practice  has 
been  held  improper  in  several  states,** 
it  has  been  upheld  in  a  number  of  oth- 
ers.'*   But  how  it  can  be  held  that  the 


adoption  of  the  rate  of  compensation 
fixed  in  the  contract  as  the  measure  of 
the  servant's  recovery  does  not  amount 
to  the  g^iving  of  effect  to  a  contract 
within  the  statute  of  frauds  is  not  easy 
to  comprehend.  And  the  distinction 
sometimes  attempted  to  be  made  be- 
tween jurisdictions  in  which  the  statute 
is  held  to  render  offensive  contracts  void. 


Supp.  463,  an  action  involving  a  count  in 
quantum  meruit  for  the  value  of  work  done 
under  a  parol  contract  not  to  be  performed 
within  a  year,  the  court  saye:  ''The  whole 
theory  of  allowing  a  recovery  upon  quan- 
tum meruit  where  the  contract  is  found 
to  be  void  under  tlie  statute  proceeds  upon 
an  elimination  of  the  contract.  There  is  no 
contract  in  existence  to  be  availed  of  by 
either  the  plaintiff  or  the  defendant  to  fix 
their  several  rights,  duties,  or  obligations. 
The  action  is  based  upon  the  equitable  doc- 
trine that  the  defendant,  having  received 
the  benefit,  should  pay  therefor  what  it  was 
reasonably  worth;  that  the  implied  promise 
to  pay  became  enforceable  when  the  serv- 
ices were  rendered.  .  .  .  It  is  true  the 
later  cases  hold  that  the  amount  of  remu- 
neration provided  by  the  alleged  contract 
may  be  looked  at  as  some  evidence  of  the 
value  of  the  services,  but  the  jury  are  not 
bound  thereby.  It  is  admitted  in  evidence 
as  in  tbc  nature  of  an  admission  as  to 
value.  If,  although  the  statute  declared 
the  contract  to  be  void  and  incapable  of  en- 
forcement, it  could  still  be  made  use  of  to 
fix  fhe  respective  liabilities  of  the  parties, 
the  statute  would  become  a  nullity. 

Where,  in  McElroy  v.  Ludlum  (1880)  32 
N.  J.  £q.  828,  an  action  by  an  employee 
on  a  parol  contract  of  hiring  for  a  term 
of  five  years,  to  recover  the  share  of  profits 
due  him  as  compensation,  plaintiff's  remedy 
is  held  to  be  quantum  meruit,  it  is  said: 
"The  policy  of  the  statute  is  to  prevent 
frauds  which  may  be  accomplished  by 
setting  up  contracts  of  the  interdicted  class, 
by  parol  testimony.  That  policy  is  in- 
fringed upon  equally  whether  the  contract 
be  used  for  the  purpose  of  influencing  the 
amount  of  the  recovery  or  be  made  the 
foundation  of  the  action." 

In  McGartland  v.  Steward  (1860)  2 
Houst.  (Del.)  277,  an  action  on  quantum 
meruit  by  a  mother  for  the  partial  services 
of  her  son  rendered  before  defendants' 
breach  of  a  contract  of  quasi  apprenticeship 
for  a  term  of  three  years,  it  is  held  that 
plaintiff  may  recover  such  compensation  as 
the  jury  may  "consider  reasonable  for  such 
services,  to  be  determined,  however,  without 
reference  to  any  rate  of  wages  stipulated 
to  be  paid  for  them  in  the  special  agree- 
ment." 

1*  Where,  in  William  Butcher  Steel  Works 
V.  Atkinson  (1873)  68  lU.  421,  18  Am.  Rep. 
560,  an  action  of  assumpsit  by  an  employee 
to  recover  the  value  of  services  performed 
up  to  the  time  of  his  discharge,  under  a 
parol  contract  of  employment  for  three 
vears,  the  defendant  urged  that  the  rate 
Lr.A.H)16D. 


fixed  by  the  contract  should  control  upon 
the  measure  of  the  value  of  plaintiff's  serv- 
ices, the  court  says  that  "this  position  is 
neither  equitable  nor  is  it  well  founded  in 
law." 

And  this  case  is  followed  in  Schanzen- 
bach  V.  Brough  (1895)  58  m.  App.  526,  an 
action  by  an  employee  discharged  without 
cause,  to  recover  for  services  rendered  under 
a  parol  contract  of  employment  not  to  be 
performed  within  a  year,  where  it  is  said 
that  plaintiff  "is  not  limited  to  the  price 
fixed  by  his  contract,  .  .  .  but  may  re- 
cover what  his  services  were  really  worth." 

Referring  to  actions  in  quantum  meruit 
to  recover  the  value  of  services  rendered 
under  parol  contracts  not  to  be  performed 
within  a  year,  the  court  in  Cohen  v.  Stein 
(1884)  61  Wis.  608,  21  N.  W.  514,  says: 
"The  logic  of  the  rule  is,  inasmuch  as  the 
contract  has  no  legal  validity,  it  is  not  ad- 
missible in  evidence  to  determine  the  value 
of  the  services,  but  the  servant  recovers 
what  he  can  show  his  services  were  reason- 
ably worth." 

"Where,  in  Union  Sav.  &  T.  Co.  v. 
Kruinm  (1916)  —  Wash.  — ,  152  Pac.  681, 
defendant  set  up  as  an  affirmative  defense 
in  an  action  by  the  trust  company,  a  claim 
for  saw  logs  furnished  under  a  parol  con- 
tract which,  by  its  nature,  could  not  be 
performed  within  a  year,  the  court  held 
that  it  wag  the  rule  "that  a  party  perform- 
ing services  under  a  contract  void  as  in  con- 
travention of  the  one-year  statute  of  frauds 
may  recover  for  the  work  actually  per- 
formed on  a  quantum  meruit,  and  the  value 
of  the  services  is  measured  by  that  fixed 
in  the  contract." 

In  I>a  Du-King  Mfg.  Co.  v.  La  Du  (1887) 
36  Minn.  473,  31  N.  W.  938,  involving  a 
counterclaim  in  quantum  meruit  for  serv- 
ices rendered  under  a  parol  contract  of  em- 
ployment for  five  years,  the  court  fixes  the 
amount  of  the  recovery  at  the  value  of  the 
services,  "not  exceeding  the  compensation 
fixed  by  the  agreement  under  which  the 
service  was  rendered."  The  court  then 
quotes  from  Clark  v.  Terry  (1856)  25  Conn. 
395,  infra,  footnote  18,  and  adds:  "This 
rule  we  think  applicable  in  the  case  at  bar." 

In  Kriger  v.  Leppel  (1889)  42  Uinn.  6, 
43  N.  W.  484,  an  action  of  quantum  meruit 
to  recover  for  services  as  a  farm  laborer 
rendered  under  an  oral  contract  to  work  for 
a  year  from  a  future  date  at  a  fixed  gross 
price  to  be  paid  at  the  end  of  the  year,  the 
court  said:  "So  far,  however,  as  the  parties 
have  voluntarily  acted  under  and  per- 
formed them  [parol  contracts  not  to  be  per- 
formed within  a  year],  they  are  to  be  taken 
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and  those  in  which  it  is  held  merely 
to  render  them  voidable,"  is  of  no  avail. 
The  very  act  of  bringing  an  action  in 
quantum  meruit  is  a  repudiation  of  the 
contract  which  will  avoid  it  and  render 
it  as  null  as  if  the  statute  were  held 
to  have  the  effect  of  rendering  it  void  in 
the  first  instance.  In  passing,  it  should 
be  noticed  that  the  practical  result  of 
the  rule  establishing  the  contract  as  the 
measure  of  compensation  in  quantum 
meruit  is  the  same  as  that  of  the  rule 
which  holds  that  part  performance  re- 
moves the  contract  from  the  operation 
of  the  statute  so  far  as  performance 
goes."  In  each  instance  a  way  is  found 
to  avoid  the  harsh  effect  of  the  statute 


and  compel  the  parties  to  abide  by  the 
terms  of  the  contract  so  far  as  it  has 
been  executed,  the  only  difference  being 
in  the  form  of  action  in  which  the  reme- 
dies are  obtainable. 

The  question  of  the  propriety  of  re- 
ferring to  the  contract  arises  also  with 
respect  to  contracts  in  which  the  pay- 
ment of  the  compensation  is  postponed 
until  the  expiration  of  the  term  of  serv- 
ice. It  has  been  held  in  cases  where  the 
servant  was  chargeable  with  the  breach 
of  the  contract,  first,  that  he  ought  not  to 
be  permitted  to  recover  before  the  expi- 
ration of  the  term  of  service,"  and, 
seeond,  that  he  ought  not  to  recover  at 
all,  so  long  as  he  did  not  complete  the 


as  defining  and  measuring  the  rights  of  the 
parties."  And  asauining  plaintiff  to  be  at 
fault  for  breaching  the  contract,  it  is  said 
'  that  "if,  by  the  terms  of  the  agreement, 
he  would  be  entitled  to  pay  for  the  part 
performance,  the  rate  fixed  by  it  must  be 
the  measure  he  is  to  receive." 

And  these  two  cases  are  followed  in  the 
later  cases  of  Spinney  v.  Hill  (1900)  81 
Minn.  316,  84  N.  W.  116,  and  Lally  v. 
Crookston  Lumber  Co.  (1902)  86  Uinn.  257, 
88  N.  W.  846,  actions  for  breach  of  parol 
contracts  of  employment  not  to  be  per- 
formed within  a  year,  in  which  it  is  held 
that  plaintiff's  remedy  is  for  the  value  of 
the  services  rendered,  to  he  measured  by 
the  terms  of  the  contract. 

In  Shumate  v.  Farlow  (1890)  126  Ind. 
359,  26  N.  £.  432,  an  action  for  damages 
sustained  by  reason  of  defendant's  refusal 
to  permit  plaintiff  to  perform  services  on 
his  farm  after  he  bad  moved  in,  in  accord- 
ance with  the  terms  of  a  parol  contract 
which  was  not  to  be  performed  within  a 
year,  the  court  says:  "No  action  can  be 
maintained  upon  such  an  agreement,  either 
for  the  purpose  of  enforcing  it  or  to  recover 
damages  for  its  breach.  ...  If  such  a 
contract  can  be  looked  to  or  respected  for 
any  purpose  whatever,  it  is  only  to  define 
and  measure  the  rights  of  the  parties  so 
far  as  it  has  been  voluntarily  executed.  It 
may  well  be  that  to  the  extent  that  either 
party  has  derived  any  advantage  under  the 
contract  on  account  of  the  voluntary  part 
performance  of  the  other,  the  contract  may 
be  referred  to  in  determining  and  consider- 
ing the  amount  of  compensation  which  may 
be  recovered." 

And  in  Ryan  v.  Dayton  (1856)  25  Conn. 
188,  65  Am.  Dec.  560,  an  action  of  assump- 
sit for  work  and  labor,  without  specifically 
deciding  that  the  contract  between  the 
parties  under  which  the  services  were  per- 
formed came  within  the  statute,  the  coui-t 
holds  that  reference  may  be  had  thereto  for 
the  purpose  of  determining  the  amount  of 
the  recovery. 

In  Cohen  v.  Stein  (1884)  61  Wis.  508, 
21  N.  W.  514,  an  action  by  discharged  em- 
ployees to  recover  the  value  of  the  services 
I..R.A.1916D. 


rendered  under  a  parol  contract  of  employ- 
ment not  to  be  performed  within  a  year, 
the  court,  while  admitting  the  propriety  of 
quantum  meruit  for  services  not  compen- 
sated, denies  recovery,  inasmuch  as  plain- 
tiffs have  received  in  full  the  contract  price 
for  the  services  rendered. 

Kit  is  held  in  Miller  v.  Wisener  (1898) 
45  W.  Ya.  59,  30  S.  E.  237,  where  defendant 
set  up  a  counterclaim  for  services  rendered 
under  a  parol  contract  of  employment  for 
four  years,  that  "as  our  statute  does  not 
declare  the  contract  void,  it  would  fur- 
nish the  measiure  of  recovery"  in  quantum 
meruit. 

17  See  the  note  on  the  question  of  part 
performance  to  take  contracts  to  render 
services  not  to  be  performed  within  a  year 
out  of  the  statute  of  frauds,  appended  to 
Diamond  v.  Jacquith,  ante,  880. 

w  In  Clark  v.  Terry  (1856)  28  Conn.  395, 
an  action  by  an  employee  under  a  parol  con- 
tract of  employment  for  a  year  and  a  day, 
brought  before  the  expiration  of  the  term 
of  service,  for  the  value  of  services  per- 
formed in  the  period  before  he  left  defend- 
ant's service,  it  is  held  that  the  contract 
is  not  to  be  disregarded  with  respect  to  the 
date  of  payment.  The  court  says:  "Nor 
can  the  time  of  payment  for  the  service, 
as  it  was  agreed  to  in  the  contract,  be  dis- 
regarded. It  would  obviously  be  unjust  for 
a  party  to  contract  to  labor  for  a  year  and 
a  day  at  a  stipulated  rate  of  wages  to  be 
paid  at  the  end  of  the  term,  and  after  he 
had  labored  half  the  time,  refuse  to  go  on 
and  demand  immediate  payment  for  the 
wages  earned,  before  the  expiration  of  the 
time."  And  it  is  said  later  on:  "Now,  in 
respect  to  the  question  whether  w^ages  have 
been  earned  which  ought  to  be  paid  for, 
and  if  so,  to  wliat  extent  or  amount,  and 
when  the  payment  ought  to  be  made,  it 
appears  to  us  that  all  the  circumstances 
under  which  they  are  claimed  to  have  been 
earned,  including  the  contract  under  which 
the  service  was  performed,  although  it  may- 
be one  that  cannot  be  enforced  by  any  ac- 
tion directly  upon  it,  may  and  ought  to  be 
considered.'' 
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execution  of  his  contract.^'  These  eases 
proceed  upon  the  theory  that  the  servant 
ought  not  to  profit  by  his  owa  default, 
and  are  ans-werable  by  the  obseorvation 
that  the  master  entered  into  the  pturol 


contract  with  the  knowledge  of  such 
a  possibility  in  mind.  Further  than  that, 
such  rales  give  effect  to  the  terms  of  the 
contract  in  direct  contravention  of  the 
terms  of  the  statute. 


MAnd  in  Kriger  v.  Leppel  (1889)  42 
Minn.  6,  43  N.  W.  484,  an  action  of  quan- 
tum meruit  to  recover  for  services  as  a 
farm  laborer  rendered  under  an  oral  con- 
tract to  work  for  a  year  from  a  future 
date  at  a  fixed  gross  price  to  be  paid  at 
the  end  of  the  year,  it  is  held  that  so  far 


as  such  parol  contracts  have  been  per- 
formed "they  are  to  be  taken  as  defining 
and  measuring  the  rights  of  the  parties," 
and,  asBuming  plaintiff  to  be  chargeable 
with  the  breach,  that  he  cannot  recover  un- 
less he  performs  the  whole  of  the  contract. 

E.  L.  D. 


CAJUFORNIA  SrPREME;  COURT. 
(In  Banc.) 

FIDELITY    &    DEPOSIT    COMPANY    OP 
MARYLAND 

V. 

INDUSTRIAL  ACCIDENT   COMMISSION 
OF  THE  STATE  OF  CALIFORNIA  et  al. 

(—  Cal.  — ,  154  Pao.  834.) 

Master  and  servant  —  vrorlunen's  com- 
pensation —  driving  automobile  at 
excessive  speed. 

Driving  an  automobile  <m  a  public  high- 
'way  at  a  speed  prohibited  by  statute  under 
penalty  is  wilful  misconduct,  which  will 
prevent  the  recovery  of  compensation  for 
the  death  of  an  employee  so  doing,  under  a 
workmen's  compensation  act  providing  com- 
pensation for  injuries  arising  in  the  course 
of  employment  except  is  case  of  wilful  mis- 
conduct on  the  part  of  the  employee.  * 
For  oth«r  cotes,  see  Master  and  Servant,  II. 
a,  1,  in  Dig.  1-52  y.  B. 

(January  18,  1916.) 

APPLICATION  for  a  writ  of  review  to 
determine  the  lawfulness  of  an  award 
of  the  Industrial  Accident  Commission 
given  under  the  workmen's  compensation 
act  for  the  death  of  an  employee.  Award 
annulled. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Alfred  O.  Skatfe,  Ony  I«  Roy 
Strvick,  and  Redman  *  Alexander,  for 
petitioner: 

At  the  time  of  the  accident  the  deceased 
was  engaged  in  acts  constituting  a  crime, 
which  caused  his  death;  this  is  wilful  mis- 
conduct as  a  matter  of  law. 

Great   Western   Power   Co.   v.   Pillsbury, 

Note.  ^  As  to  the  construction  and  ef- 
fect of  the  workmen's  compensation  acts 
generally,  see  annotation  in  L.R.A.1916A, 
23. 

As  to  what  constitutes  serious  and  Toilful 
misconduct  within  the  meaning  of  the  com- 
pensation acts,  see  annotation  following 
Clem  v.  Chalmers  Motor  Co.  L.R.A.1918A, 
355. 
L.R.A.1B16D. 


170  Cal.  180,  149  Pac.  36,  9  N.  O.  C.  A.  460  j 
Bist  V.  London  &.  8.  W.  R.  Co.  [1007]  A.  C. 
209,  76  L.  J.  K.  B.  N.  S.  703,  96  L.  T.  N.  S. 
750,  23  Times  L.  R.  471,  9  W.  C.  C.  19,  8 
Ann.  Oas.  1;  Bradbury,  Workmen's  Com- 
pensation, pp.  480  et  seq.:  Waddell  v.  Colt- 
ness  Iron  Co.  50  Scot.  L.  R.  29,  2  Scot.  L.  T. 
301,  6  B.  W.  C.  C.  306;  Willis,  Workmen's 
Compensation,  16th  ed.  p.  58. 

At  the  time  of  the  accident.  Head  was 
not  performing  service  growing  out  of  his 
employment. 

Neumann  v.  Milwaukee  Electric  R.  & 
Light  Oo.  3  N.  C.  C.  A.  70S,  note;  Greene  v. 
Shaw  [1912]  2  I.  R.  430,  46  Ir.  L.  T.  18, 
6  B.  W.  C.  C.  573;  Kitchenham  v.  The  Jo- 
hannesburg [1911]  A.  C.  417,  80  L.  J.  K.  B. 
N.  S.  1102,  105  L.  T.  N.  8.  118,  27  Times 
L.  R.  504,  55  Sol.  Jo.  699,  4  B.  W.  C.  C. 
311;  Rodger  v.  School  Board,  49  Scot.  L.  R. 
413,  5  B.  W.  C.  C.  647;  Barnes  v.  Nunnery 
Colliery  Co.  [1912]  A.  C.  44,  81  L.  J.  K.  B. 
N.  S.  213,  105  L.  T.  N.  S.  961,  28  Times  L. 
R.  136,  56  Sol.  Jo.  159,  40  Scot.  L.  R.  688, 
5  B.  W.  C.  C.  195:  Milliken's  Case,  216 
Mass.  293,  L.R.A.1916A,  337,  103  N.  E.  898, 
4  N.  C.  C.  A.  612;  Lowe  v.  Pearson  [1899] 
1  Q.  B.  261,  68  L.  J.  Q.  B.  N.  S.  122,  47 
Week.  Rep.  193,  79  L.  T.  N.  8.  654,  15 
Times  L.  R.  124;  Siemientkowski  v.  Ber- 
wind  White  Coal  Min.  Co.  —  N.  J.  L.  — , 
92  Atl.  909;  Bryant  v.  Fissell,  84  N.  J.  L. 
72,  86  Atl.  458, '3  N.  C.  C.  A.  585. 

Mr.  Christopher  M.  Bradley,  for  re- 
spondents: 

The  deceased  was  not  guilty  of  wilful 
misconduct  as  a  matter  of  law  or  fact. 

Great  Western  Power  Co.  v.  Pillsbury, 
170  Cal.  180,  149  Pac.  36,  9  N.  C.  C.  A. 
460;  Rumboll  v.  Nunnery  Colliery  Co.  80 
L.  T.  N.  S.  42,  63  J.  P.  132,  1  W.  C.  C.  28; 
Casey  v.  Humphries  [1913]  W.  N.  221,  29 
Times  L.  R.  647,  57  Sol.  Jo.  716,  6  B.  W. 
C.  C.   520. 

Deceased  suffered  accidental  death  while 
he  was  performing  a  service  growing  out 
of  and  incidental  to  his  employment,  and 
while  he  was  acting  within  the  course  of 
his  employment,  and  the  accident  arose  out 
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of  bis  employment,  as  provided  in  S  12  (a) 
of  the  workmen's  compensation  act. 

Fielder  v.  Davison,  139  Ga.  509,  77  S.  E. 
618;   lanville  v.  Nissen,  162  N.  C.  95,  77  i 
S.  E.  1096;  Re  Employers'  Liability  Assur. 
Corp.  215  Mass.  497,  L.R.A.1916A,  306,  102 
N.  E.  697. 

Hcnshaw,  J.,  delivered  the  opinion  of 
the  court: 

By  this  review  petitioner  seeks  to  have 
an  award  given  under  §  84  of  the  work- 
men's compensation  act  of  1913,  as  that  act 
was  amended  in  1015,  declared  invalid. 
W.  D.  Head,  president  and  superintendent 
of  the  Head  Drilling  Company,  a  corpora- 
tion, was  killed.  The  award  was  made  to 
his  widow.  There  is  thus  within  this  case 
the  question  of  the  power  of  the  Commis- 
sion to  make  any  award  in  case  of  death. 
But,  as  that  question  is  not  necessary  to 
the  decision  of  this  case,  and  as  it  is  now 
under  the  consideration  of  this  court  in 
another  case,'  it  is  here  passed  over  without 
determination. 

The  question  presented  is  whether  or  not 
Head  was  guilty  of  wilful  misconduct  when 
he  met  his  death.  Workmen's  compensa- 
tion act,  §  12a,  subdiv.  3.  This  question 
is  a  jurisdictional  one,  and  therefore  sub- 
ject to  review  by  this  court.  Great  West- 
era  Power  Co.  v.  Pillsbury,  170  Oal.  180, 
■149  Pac.  35,  9  N.  C.  C.  A.  460.  Over  the 
facts  there  is  no  dispute.  In  the  course  of 
his  employment  Head,  who  was  at  Taft,  was 
directed  to  go  to  Los  Angeles  on  the  work 
of  his  company.  He  hired  an  automobile, 
with  a  driver,  to  take  him  from  Taft  to 
Bakersfield,  at  which  point  he  proposed  to 
embark  on  a  train  for  Los  Angeles.  The 
distance  between  Taft  and  Bakersfield  iit 
about  40  miles,  and  he  had  four  hours  of 
time  to  make  the  run  and  catch  his  train. 
Leaving  Taft,  he  displaced  the  driver,  and 
took  the  wheel  himself.  It  was  in  the 
nighttime.  The  Commission  finds  the  fol- 
lowing: "That  at  said  time  he  was  driving 
the  automobile  at  a  rate  of  speed  from  35 
to  45  miles  per  hour.  That  said  rate  of 
speed  was  not  entirely  safe  in  view  of  the 
condition  of  the  road  at  the  place  of  the 
accident,  but  that  the  evidence  is  insuffi- 
cient to  establish  that  such  speed  was  un- 
usual, according  to  the  usual  custom  of 
drivers  of  automobiles  in  that  vicinity,  or 
that  it  was  so  in  excess  of  customary  rates 
of  speed  as  to  amount  to  speed  mania,  or 
that  said  excessive  speed  amounted  to  more 
than  ordinary  negligence  or  amounted  to 
foolhardiness  or  dare-deviltry;  that  the  act 
of  the  deceased  in  driving  at  said  rate  of 
speed  was  not  in  violation  of  any  instruc- 
tions, rules,  or  orders  made  by  the  said  em- 
ployer, the  W.  D.  Head  Drilling  Company, 
L.R.A.1916D. 


for  the  safety  of  its  employees  or  any  of 
them." 

While  so  driving  the  ear  it  ran  into  a 
sandy  piece  of  road  and  overturned.  Head 
was  killed,  and  the  driver  injured. 

The  law  of  this  state  in  the  motor  vehicle 
act  (Stat.  1913,  p.  649)  decUres:  "Every 
person  operating  ...  a  motor  .  .  . 
vehicle  on  the  public  highways  of  this 
state  shall  operate  .  .  .  the  same 
in  a  careful  and  prudent  manner  and 
at  a  rate  of  speed  not  greater  than  is 
reasonable  and  proper,  having  regard  to 
the  traffic  and  use  of  the  highway,  and  no 
person  shall  operate  or  drive"  an  automo- 
bile "or  other  vehicle  on  a  public  highway 
.  .  .  as  to  endanger  the  life  or  limb  of 
any  person  or  the  safety  of  any  property: 
Provided,  that  it  shall  be  unlawful  to  drive 
at  a  rate  of  speed  in  excess  of  30  miles  an 
hour."    S  22. 

A  violation  of  this  provisi<m  is  declared 
a  misdemeanor,  punishable  by  fine  or  im- 
prisonment or  both.  Admittedly,  therefore, 
under  the  very  findings  of  the  Commission, 
Head  was  violating  the  express  mandate  of 
the  law  designed  for  his  own  protection, 
for  the  protection  of  the  other  occupants 
of  the  car,  and  for  the  protection  of  the 
general  public.  His  act  in  so  doing  was 
criminal.  Much  of  the  finding  of  the  Com- 
mission which  we  have  quoted  at  length  is 
quite  beside  the  question  and  without  the 
slightest  persuasive  force.  It  matters  not, 
for,  example,  that  the  evidence  is  insuffi- 
cient to  establish  that  such  speed  was  "un- 
usual according  to  the  usual  custom  of 
drivers  of  automobiles  in  that  vicinity." 
That  forty  men  violate  the  law  and  commit 
crimes  is  neither  justification  nor  excuse 
for  the  forty-first  man,  who  does  the  same 
thing.  Nor  yet  does  it  matter  that  Head 
was  not  afflicted  with  "speed  mania,"  nor 
that  his  excessive  speed  did  not  "amount  to 
foolhardiness  or  dare-deviltry."  Nor  is  it 
of  the  slightest  consequence  that  Head  was 
not  violating  any  rule  or  order  made  by 
bis  company.  Indeed,  it  .would  be  as  re- 
markable as  it  would  be  unnecessary  for 
an  employer  to  give  a  specific  instruction 
upon  a  matter  completely  covered  by  a 
penal  statute.  The  plain  and  luescapable 
fact  is  that  Head  was  criminally  violating 
a  law  designed  for  his  own  protection  and 
for  that  of  the  general  public.  The  statute 
itself  forbade  him  from  endangering  "the 
life  or  limb  of  any  person,"  himself  as  well 
as  others,  and  fixed  the  danger  point  of 
speed  at  30  miles  an  hour.  The  finding  is 
that  -his  rate  of  speed  "was  not  entirely 
safe."  But  even  without  such  a  finding,  or 
if  the  finding  declared  it  to  be  a  safe  rate 
of  speed,  the  fact  still  remains  that  the 
deceased  wilfully  and  deliberately  miscon- 
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ducted  himself  and  violated  the  plain  man- 
date of  the  law.  Bays  Willis,  'Woricinien's 
Compensation,  p.  58:  "Where  there  is  a 
deliberate  and  unmistakabld  a»t  of  dis- 
obedience to  an  express  order,  or  where 
there  is  a  deliberate  breach  of  a  law  or 
rule,  which  is  framed  in  the  interests  of 
the  workingman,  it  will  be  held  that  such 
ja  breach  or  such  disobedience  amounts  to 
serious  misconduct." 

There  is  no  finding  and  indeed  nothing  in 
the  record  extenuating  or  excusing  the  con- 
duct of  the  deceased.    He  was  not  even  im- 


pelled by  the  desire  to  make  the  train  con- 
nection. He  had  four  hours  in  which  to 
travel  40  miles.  The  conclusion  is  unavoid- 
able that  he  was  g^uilty  of  the  wilful  mis- 
conduct contemplated  by  the  law. 

For  this  reasoh,  without  consideration 
paid  to  any  of  the  other  propositions  urged 
upon  our  attention,  the  award  of  the  Com- 
mission must  be  and  hereby  is  annulled. 

We  concur:  Angellottl,  Ch.  J.;  Melrln, 
J.;  Sloas,  J.;  Shaw,  J.;  Iiawlor,  J. 


CAIilFOBNIA  supreme:  COURT. 
(In  Banc.) 

RE  APPUCATION  OF  WILLIAM  J. 
DART. 

(—  Cal.  — ,  155  Pac.  63.) 

€k>nstltational  law  —  power  to  inrohibit 
charitable  work. 

1.  A  municipal  corporation  cannot,  in 
view  of  the  constitutional  recognition  of  the 
right  to  pursue  happiness,  arbitrarily  say, 
through  its  Charity  Commission,  what  per- 
son or  institution  may  or  may  not  engage 
in  charitable  work  dependent  wholly  or  m 
part  upon  voluntary  contributions  from  the 
public. 

For  other  oases,  see  Constitutional  Law,  II. 

e,  in  Dig.  1-52  N.  8. 
Same  —  religions  liberty. 

2.  Under  the  constitutional  guaranty  of 
religious  liberty,  a  municipal  corporation 
cannot,  through  its  Charity  Commission, 
arbitrarily  say  who  may  or  may  not  en- 
gage in  charitable  work  dependent  wholly 
or  in  part  on  voluntary  contributions  from 
the  public. 

For  other  cases,  see  Constitutional  Law,  II. 
d.  in  Dig.  1-52  A .  «. 

(February  3,  1916.) 

APPLICATION  for  a  writ  of  habeas  cor- 
pus to  secure  petitioner's  release  from 
custody  to  which  he  had  been  committed  for 
'alleged  violation  of  an  ordinance  creating 
a  Municipal  Charities  Commission  and  an 
ordinance  prohibiting  begging  in  the  public 
streets.     Petitioner  discharged. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Gibson,  Dunn,  &  Crutcher, 
Edward  E.  Bacon,  and  William  A. 
Barnbill,  for  petitioner: 

The  ordinance  of  the  city  of  Los  Angeles 
here  in  question  violates  the  constitutional 
guaranties  of  liberty  and  property. 

Stimson  Mill  Co.  v.  Braun,  136  Cal.  122, 

Note.  ^  For  state  or  municipal  power  to 
control  private  charity,  see  annotation  fol- 
lowing this  case,  post,  912. 
L.R.A.1916D. 


67  L.R.A.  726,  89  Am.  St.  Rep.  116 
«8  Pac.  481;  Ex  parte  Dickey,  144  Cal. 
234,  66  L.R.A.  928,  103  Am.  St.  Rep.  82, 
77  Pac.  924,  1  Ann.  Cas.  428;  Re  Kelso, 
147  Cal.  609,  2  L.R.A.(N.S.)  796,  109  Am. 
St.  Rep.  178,  82  Pac.  241 ;  Ex  parte  Drexel, 
147  Cal.  763,  2  L.R.A.(N.S.)  588,  82  Pac. 
429,  3  Ann.  Cas.  878 ;  AUgeyer  v.  Louisiana, 
165  U.  S.  579,  589,  590,  41  L.  ed.  832,  835, 
836,  17  Sup.  Ct.  Rep.  427;  Hughes  v.  Los 
Angeles,  168  Cal.  764,  145  Pac.  94. 

The  ordinance,  by  its  necessary  operation 
and  effect,  is  an  unwarranted  interference 
with  religious  liberty. 

San  Antonio  v.  Salvation  Army,  —  Tex. 
Civ.  App.  — ,  127  S.  W.  860. 

The  ordinance  cannot  be  sustained  as  a 
reasonable  or  valid  exercise  of  the  police 
power. 

Re  McCapes,  157  Cal.  26,  106  Pac.  229; 
Ex  parte  Whitwell,  98  Cal.  73,  19  L.R.A. 
727,  35  Am.  St.  Rep.  152,  32  Pac.  870;  Ex 
parte  Jentzsch,  112  Cal.  468,  32  L.R.A.  664, 
44  Pac.  803 ;  Ex  parte  Dickey,  144  Cal.  234, 
66  L.R.A.  928,  103  Am.  St.  Rep.  82,  77  Pac 

i  924,  1  Ann.  Cas.  428 ;  Ex  parte  Hayden, 
147  Cal.  649,  1  L.R.A.(N.S.)  184,  109  Am. 
St.  Rep.  183,  82  Pac.  315;  Ex  parte  Drexel, 
147  Cal.  763,  2  L.R.A.(N.S.)  588,  82  Pac. 
429,  3  Ann.  Cas.  878;  Ex  parte  Dietrich, 
149  Cal.  104,  5  L.R.A.  (N.S.)  873,  84  Pac. 
770;  Re  Kelso,  147  Cal.  609,  2  L.R.A. (N.S.) 
796,  109  Am.  St.  Rep.  178,  82  Pac.  241; 
Lawton  v.  Steel,  152  U.  S.  133,  137,  38 
L.  ed.  385,  388,  14  Sup.  Ct.  Rep.  499;  Re 
Smith,  143  Cal.  368,  77  Pac.  180. 

The  ordinance,  in  conferring  upon  a 
Municipal  Commission  uncontrolled  discre- 
tion to  grant  or  refuse  licenses,  is  uncon- 

I  atitutional  and  void. 

'      Yick  Wo  V.  Hopkins,  118  U.  S.  356,  366, 

j  368,  369,  30  L.  ed.  220,  225,  226,  6  Sup. 

I  Ct.  Rep.  1064;  Ex  parte  Sing  Lee,  96  Cal. 
354,  24  L.R.A.  195,  31  Am.  St.  Rep.  218, 
31  Pac.  245;  Los  Angeles  County  v.  Holly- 
wood Cemetery  Asso.  124  Cal.  344,  71  Am. 
St.  Rep.  75,  57  Pac.  163;  Re  Johnstoa,  137 

I  Cal.   116,  69  Pac  973;   Sonora  r.  Curtin, 
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137  Cal.  683,  70  P»c.  «74;  Re  McCapes,  167 
C^.  26,  106  Pac.  229;  Hewitt  v.  State 
Medical  Examiners,  148  Cal.  590,  8  L.R.A. 
(N.S.)  896,  113  Am.  St.  Rep.  316,  84  Pac 
39,  7  Ann.  Cas.  750;  Schaezlein  v.  Oaba- 
nigg,  136  Cal.  466,  56  L.R.A.  733,  87  Am. 
St.  Rep.  122,  67  Pac.  766;  Richmond  v. 
Model  Steam  Laundry,  111  Va.  758,  69  S. 
E.  932 ;  Montgomery  y.  West,  149  Ala.  311, 
9  L.R.A.(N.S.)  659,  123  Am.  St.  Rep.  33, 
42  So.  1000,  13  Ann.  Caa.  661;  Walsh  t. 
Denver,  11  Colo.  App.  623,  63  Pac.  468; 
Cicero  Lumber  Co.  V.  Cicero,  176  UL  9,  42 
L.R.A.  696,  68  Am.  St.  Rep.  165,  51  N.  E. 
758;  Richmond  v.  Dudley,  129  Ind.  112,  13 
L.R.A.  587,  28  Am.  St.  Rep.  180,  28  N.  E. 
312;  Boyd  v.  Frankfort,  117  Ky.  199,  111 
Am.  St.  Rep.  240,  77  S.  W.  669;  State  v. 
Dubarry,  44  La.  Ann.  1117,  11  So.  718; 
Newton  ▼.  Belger,  143  Maes.  598,  10  N.  E. 
464;  St.  Louis  v.  Atlantic  Quarry  &  Constr. 
Co.  244  Mo.  479,  148  S.  W.  948;  State  t. 
Tenant,  110  N.  C.  609,  15  L.R.A.  423,  28 
Am.  St.  Rep.  715,  14  S.  E.  387;  Sioux  Falls 
V.  Kirby,  6  S.  D.  62,  25  L.R.A.  621,  60  N. 
W.  166;  Goodale  v.  Sowell,  62  S.  C.  516,  40 
S.  E.  970;  Newbern  v.  McCann,  106  Tenn. 
169,  60  LJR.A.  476,  58  S.  W.  114;  State  v. 
Smith,  67  Conn.  541,  52  Am.  St.  Rep.  301, 

35  Atl.  506;  Ex  parte  Tlieisen,  30  Fla.  529, 
32  Am.  St.  Rep.  36,  11  So.  903;  Bear  v. 
Cedar  Rapids,  147  Iowa,  341,  27  L.R.A. 
(N.8.)  1150,  126  N.  W.  324;  Anderson  v. 
Wellington,  40  Kan.  173,  2  L.R.A.  110,  10 
Am.  St.  R^.  175,  19  Pac.  719 ;  Hagerstown 
T.  Baltimore  &  0.  R.  Co.  107  Md.  178,  126 
Am.  St.  Rep.  382,  68  Atl.  490:  Re  Frazee, 
63  Mich.  396,  6  Am.  St.  Rep.  310,  30  N.  W. 
72;  State  ex  rel.  Collinge  v.  Oepeau,  29 
R.  L  340,  71  Atl.  449;  State  ex  rel.  Oarra- 
bad  V.  Dering,  84  Wis.  585,  19  L.R.A.  858, 

36  Am.  St.  Rep.  948,  54  N.  W.  1105;  Lynch 
T.  North  View,  73  W.  Va.  609,  62  L.R.A. 
{N.S.)   1038,  81  S.  E.  833. 

The  ordinance  is  void  for  the  further  rea- 
son that  it  is  an  attempt  to  delegate  legis- 
lative powers  of  the  city  council  to  an  ad- 
ministrative board. 

Cooley,  Const.  Lim.  6th  ed.  p.  137;  Peo- 
ple v.  Parks,  58  Cal.  624;  Ex  parte  Cox,  63 
Cal.  21;  Harbor  Comrs.  v.  Excelsior  Red- 
wood Co.  88  Cal.  '491,  22  Am.  St.  Rep.  321, 
26  Pac.  375;  San  Francisco  Gaslight  Co.  v. 
Dunn,  62  Cal.  580;  Scollay  v.  Butte  County, 
67  Cal.  249,  7  Pac.  661;  Holley  v.  Orange 
County,  106  Oal.  420,  39  Pac.  790;  House 
V.  Los  Angeles  County,  104  Cal.  73,  37  Pac. 
796;  Knight  T.  Eureka,  123  Cal.  192,  65 
Pac.  768;  Schaezlein  v.  Cabaniss,  135  Cal. 
466,  66  L.R.A.  733,  87  Am.  St.  Rep.  122, 
67  Pac.  755;  Los  Angeles  Gas  &  E.  Corp. 
T,  Los  Angeles,  163  Cal.  621,  126  Pac.  594; 
Egan  V.  San  Francisco,  165  Cal.  676,  133 
Pac.  294,  Ann.  Cas.  1915A,  754. 
L.R.A.1916D. 


Messrs.  Albert  Iiee  St^>hen8,  Charles 
S.  Bnrnell,  Wiarren  L.  WtlllamB.  and 
Samuel  Barnes  Smith  for  respondent. 

Mr.  Andrew  J,  Copp,  Jr.,  for  Municipal 
Charities  Commission: 

The  regulation  of  charity  is  a  public, 
and  not  a  private,  function. 

Re  Coleman,  167  Cal.  212,  138  Pac.  992, 
Ann.  Oas.  1915C,  682;  Re  Sutro,  166  Cal. 
727,  102  Pac.  920 ;  2  Perry,  Tr.  §  697 ;  Sacra- 
mento Orphanage  v.  Chambers,  25  Cal.  App. 
536,  144  Pac.  317;  Tyssen,  Charitable  Be- 
quests, p.  170;  University  of  London  v. 
Yarrow,  1  De  6.  4  J.  72,  26  L.  J.  Ch.  N.  S. 
430,  3  Jur.  N.  8.  421;  Re  Douglas,  L.  R. 
35  Ch.  Div.  472,  56  L.  J.  Ch.  N.  S.  913.  56 
L.  T.  N.  S.  786,  35  Week.  Rep;  740;  Arm- 
strong V.  Reeves,  Ir.  L.  R.  25  Eq.  325;  Re 
Foveaux  [1895]  2  Ch.  501, 64  L.  J.  C*.  N.  S. 
856,  13  Reports,  730,  73  L.  T.  N.  S.  202,  42 
Week.  Rep.  661. 

Charity  is  a  proper  subject  of  police 
regulation. 

Tiedeman,  Pol.  Power,  $  48;  People  ex 
rel.  State  Bd.  of  Charities  v.  New  York 
Soc.  25  Misc.  53,  63  N.  Y.  Snpp.  1017;  42 
App.  Div.  82,  58  N.  Y.  Supp.  953,  161  N.  Y. 
233,  55  N.  E.  1063;  People  ex  rel.  New 
York  Inst.  v.  Fitch,  164  N.  Y.  14,  38  L.R.A. 
591,  47  N.  E.  983;  Ex  parte  Cheney,  90  CaL 
617,  27  Pao.  436;  Ex  parte  Delaney,  43  Oal. 
478;  Ex  parte  Smith,  38  Cal.  702;  Be 
Newell,  2  Cal.  App.  767,  84  Pac.  226;  Re 
CMeara,  11  Ont.  Rep.  603;  3  McQuiUin, 
Mun.  Corp.  1886. 

Each  individual  case  as  it  presents  itself 
must  be  investigated,  considering  the  char- 
acter of  work,  the  degree  of  efficiency,  and 
its  responsibility,  and  upon  such  investi- 
gation the  discretion  of  the  investigator 
must  be  exercised  in  granting  or  withhold- 
ing permission  to  do  any  of  tiie  things 
enumerated  in  the  b^ging  ordinaaoe,  and 
such  discretion  is  not  unreasonable. 

Ex  parte  Fiske,  72  Cal.  127,  13  Pac.  310: 
Barbier  v.  Connolly,  113  U.  8.  27,  28  L.  ed. 
923,  6  Sup.  Ct.  Rep.  357;  Soon  Hing  ▼. 
Crowley,  113  U.  S.  703,  28  L.  ed.  1145,  5 
Sup.  Ct.  Rep.  730;  Re  Flaherty,  105  Cal. 
558,  27  L.R.A.  529,  38  Pac.  981;  Pedridc 
V.  Dailey,  12  Gray,  161;  Com.  v.  Abrahams, 
156  Mass.  57,  30  N.  E.  79;  Los  Angeles 
County  v.  Spencer,  126  Cal.  670,  77  Am. 
St.  Rep.  217,  59  Pac.  202,  385;  Pacific 
States  Supply  Co.  v.  San  Francisco,  171 
Fed. '727;  Lassen  v.  Dental  Examiners,  24 
Cal.  App.  767,  142  Pac.  505;  Roberts  v. 
DuflTy,  167  Cal.  629,  140  Pac.  260. 

Henshaw,  J.,  delivered  the  opinion  of 
the  court: 

The  authorities  of  the  city  of  Los  An- 
geles adopted  two  ordinances.  By  one  was 
created  a  Municipal  Charities  Conuniasion, 
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whose  powers  and  duties  were  defined. 
Amongst  those  powers  and  dnties  are: 
"  ( 1 )  To  investigate  all  charities  dependent 
upon  public  appeal  or  general  solicitation 
for  support,  and  to  indo'rBe  such  of  them 
as  meet  actual  needs  of  the  community, 
attain  a  reasonable  standard  of  efficiency, 
and  are  so  conducted  as  to  insure  the  public 
of  the  wise  use  of  the  funds." 

The  second  of  these  ordinances  prohiUts 
begging  in  the  public  streets  or  places  in 
the  city,  and  regulates  the  soliciting  of  alms 
and  contributions  for  charitable  purposes. 
It  provides  as  follows:  ' 

"Seetion  2.  It  shall  be  unlawful  for  any 
person,  firm,  corporation,  or  association  to 
solicit  alms,  food,  dothin^g,  money,  or  ccm- 
tributions  within  the  city  of  Los  Angeles, 
without  first  securing  a  permit  so  to  do 
from  the  Municipal  Charities  Commission 
of  said  city.  Provided,  however,  that  the 
provisions  of  this  section  shall  not  apply 
to  properly  accredited  solicitors  of  estab- 
lished churches  of  said  city  soliciting  for 
purely  religious  purposes,  but  it  shall  apply 
to  the  various  institutional  works  carried 
on  by  said  churches  in  like  manner  as  other 
persons,  firms,  corporations,  and  associa- 
tions. The  permit  from  the  Charities  Com- 
mission above  referred  to  shall  consist  of  a 
written  certificate  issued  by  the  said  Com- 
mission certifying  that  the  object  of  said 
solicitation  is  worthy  and  meritorious,  and 
authorizing  the  soliciting  of  gifts  and  dona- 
tions tho'efor;  said  permits  may  be  revoked 
by  said  Commission  at  any  time. 

"Section  3.  It  shall  be  unlawful  for  any 
person  to  solicit  or  collect  for  any  chari- 
table or  philanthropic  <»^anization,  without 
first  obtaining  a  written  permit  so  to  do 
from  the  Municipal  Charities  Commission; 
said  permit  shall  be  revocable  at  any  time 
in  the  discretion  of  said  Commission,  which 
may  adopt  such  regulations  regarding  the 
soliciting  and  collecting  of  funds  as  its 
judgment  may  dictate;  and  it  shall  be 
obligatory  upon  the  holders  of  such  permits 
to  abide  by  such  rules  and  regulations. 

"Section  4.  It  shall  be  unlawful  for  any 
person,  firm,  corporation,  or  association  to 
give  or  promote  any  entertainment,  fair, 
bazaar,  or  benefit  in  the  name  of  charity 
or  philanthropy,  without  first  obtaining  a 
written  permit  so  to  do  from  the  Municipal 
Charities  Commission,  said  permit  to  be 
revocable  at  any  time  at  the  discretion  of 
said  Commission. 

"Section  S.  It  shall  be  unlawful  for  any 
person,  firm,  corporation,  or  association  to 
solicit  funds  within  the  city  of  Los  Angeles 
for  any  ethical,  evangelistic,  religious,  mis- 
sionary, or  charitable  purposes,  without 
having  first  obtained  an  indorsement  cer- 
tificate from  the  Muniisipal  Charities  Com- 
L.R.A.1916D. 


mission.  Provided,  however,  that  the  pro- 
visions of  this  section  shall  not  apply  to 
established  and  recognised  churches  or 
I  other  religious  organizations  in  the  city  of 
Los  Angeles. 

"Section  6.  It  shall  be  unlawful  for  any 
person,  firm,  corporation,  or  association  to 
sell,  or  offer  for  sale,  any  clothing,  house- 
hold goods,  or  other  goods,  wares,  or  mer- 
chandise which  have  been  solicited  or  do- 
nated for  charity  or  philanUuropy,  without 
first  obtaining  a  written  permit  so  to  do 
from  the  Municipal  Oiarities  Coamtission, 
said  permit  to  be  revocable  at  any  time  at 
the  discretion  of  said  Commission." 

Petitioner  was  arrested  under  two  crim- 
inal complaints  charging  violations  of  these 
ordinances.  By  the  first  of  these  complaints 
he  was  accused  of  soliciting  "alms,  food, 
clothing,  money,  and  contributions  .  .  . 
without  first  securing  or  having  a  permit 
or  written  certificate  so  to  do  from  the 
Municipal  Charities  Commission."  By  the 
second  of  these  complaints  his  crime  was  in 
"selling  and  offering  for  sale  clothing, 
household  goods,  and  other  goods,  wares, 
and  merchandise  which  had  been  solicited 
and  donated  for  charity  and  philanthropy, 
without  first  obtaining  or  having  a  written 
permit  so  to  do  from  tiie  Municipal  Chari- 
ties Commission." 

The  following  facts  appear  without  con- 
troversy: The  Salvation  Army  is  a  relig- 
ious organization  founded  on  and  believing 
in  the  teachings  of  Christ.  It  has  been 
established  for  fifty  years.  It  has  its 
churches  '  and  charitable  organizations 
throughout  the  United  States  and  other 
countries.  Profoundly  impressed  with  the 
Founder's  sympathy  for  the  poor  and  af- 
flicted and  witii  His  teachings  that  "Now 
abideth  faith,  hope  and  charity,  these 
three,  but  the  greatest  of  these  is  charity," 
and,  "Now  the  end  of  the  commandment  is 
charity  out  of  a  pure  heart,"  it  has  made 
its  special  field  of  religious  work  the  relief 
of  the  destitute  and  the  rescue  of  society's 
outcasts.  It  has  found  that  it  cannot  lead 
the  spirit  of  the  weary  and  heavy  bur- 
dened without  first  ministering  to  his 
physical  necessities.  While  "man  does  not 
live  by  bread  only,"  he  cannot  live  at  all 
without  bread.  Therefore  the  charitable 
organizations  of  the  Salvation  Army  are 
vital,  integral  parts  of  its  religions  life  and 
work.  For  twenty-five  years  it  has  prose- 
cuted its  religious  and  charitable  work  in 
the  city  of  Lob  Angeles.  It  there  maintains 
an  "Industrial  Home,"  where  men  out  of 
employment  are  given  food  and  lod^ng 
without  charge,  but  are  required,  for  their 
own  self-respect  and  to  the  end  that  mere 
professional  beggary  be  not  fostered,  to  per- 
form such  labor  as  is  within  their  power. 
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being  paid  the  value  thereof.  It  maintains 
a  "Rescue  Home  and  Maternity  Hospital," 
in  which,  without  charge,  food,  lodgings, 
and  hospital  service  are  afforded  needy 
married  women  and  unfortunate  girls.  It 
maintains  a  "Young'' Woman's  Boarding 
House,"  giving  for  an  extremely  low  price 
to  homeless  girls  and  women  clean,  whole- 
some food  and  lodging  and  helpful  moral 
influences.  It  maintains  four  other  hotels 
and  lodging  houses  where  the  destitute  are 
housed  and  homed  free  of  charge,  and  where 
but  a  small  charge  is  exacted  from  those 
able  to  pay.  An  average  of  twenty-seven 
persons  per  night  are  given  shelter  in  these 
hotels  free  of  all  charge.  It  also  maintains 
nine  stores  where  secondhand  clothing, 
furniture,  rags,  paper,  and  junk  of  various 
kinds,  contributed  by  the  charitable,  are 
sold  at  low  prices.  In  these  stores  and  in 
the  renovatory  work  necessary  to  make 
many  contributed  articles  salable,  employ- 
ment is  given  to  the  needy,  who  thus  be- 
come self-sustaining  and  self-respecting.  In 
the  years  of  its  labors  the  Salvation  Army 
has  acquired  properties  of  much  value  in 
Los  Angeles,  all  of  which  are  used  for  one 
or  another  of  the  described  purposes.  It 
has  alleviated  suffering,  and  given  relief 
and  employment  in  thousands  of  cases.  Its 
books  of  financial  account  are  and  always 
have  been  open  to  the  inspection  and  exam- 
ination of  its  contributors,  and  no  one  of 
those  contributors  has  ever  voiced  any 
complaint  touching  the  honesty  and  effi- 
ciency of  the  Army's  administrative  work. 
After  its  creation,  the  Charities  Commis- 
sion, claiming  the  power  so  to  do  under  the 
aforesaid  ordinances,  on  or  about  the  8th 
day  of  October,  1913,  demanded,  in  writing, 
of  the  Salvation  Army,  that  it  should,  as 
a  condition  precedent  to  obtaining  the  in- 
dorsement or  permit  of  the  Commission  for 
carrying  on  or  soliciting  contributions  for 
any  of  its  above  described  charitable  work 
in  said  city,  be  governed  by  a  local  board 
of  managers,  or  trustees,  all  of  whom 
should  be  residents  of  the  city  of  Los  An- 
geles, and  representative  Los  Angeles  citi- 
zens, and  that  all  the  property  of  the  Salva- 
tion Army  in  the  city  should  be  conveyed 
to  and  held  by  such  local  board,  and  that 
the  financial  work  of  the  Salvation  Army 
in  the  city  should  be  conducted  by  such 
local  board;  that  no  budgets  for  funds 
should  be  prepared  and  enforced  on  the  Los 
Angeles  workers  for  any  purpose  other 
than  Los  Angeles  work;  and  that  no  funds 
should  be  sent  out  of  Los  Angeles  for  the 
use  of  the  Salvation  Army  elsewhere,  except 
by  the  direction  of  such  local  board,  or  of 
the  Municipal  Charities  Commission;  and 
that  Christmas  offerings,  self-denial,  har- 
vest festival,  and  like  accustomed  contribu- 
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tions  of  the  Salvation  Army  should  not  be 
used  except  for  local  purposes;  and  that 
all  proceeds  derived  by  the  Salvation  Army 
from  the  conduct  of  its  aforesaid  institu- 
tions in  Los  Angeles  (whether  self-sustain- 
ing or  not)  should  be  used  exclusively  for 
the  extension  of  its  work  in  the  city,  and 
not  be  subject  to  assessment  by  territorial 
(i.  e.,  national)  officers  of  the  Salvation 
Army.  Next,  the  Charities  Commission 
exacted  that  title  to  all  property  of  the 
Salvation  Army  in  Los  Angeles  should  be 
vested  in  a  corporation,  and  this  was  done. 
Thereafter  the  Salvation  Army  and  its  cor- 
poration petitioned  the  Charities  CSommis- 
sion  for  a  permit  allowing  it  to  continue 
its  charities,  and  its  petition  was  denied. 
Always  desirous  of  yielding  obedience  to  the 
law,  and  of  "rendering  to  Cesar  the  things 
that  are  Cesar's,"  the  Salvation  Army 
endeavored  to  comply  with  the  exactions  of 
the  Charities  Commission,  but  was  unable 
to  comply  with  some  of  them  without  im- 
pairing its  efficiency  and  integrity  as  an 
organized  society  for  religio-charitable 
work.  Failing  to  secure  the  permit,  the 
Salvation  Army  continued  this  work.  The 
petitioner  is  one  of  its  officers.  In  the  per- 
formance of  his  duties  as  such  officer,  and 
not  otherwise,  he  has  been  subjected  to 
these  arrests  and  charged  with  these 
crimes. 

In  setting  forth  the  foregoing  facts  we 
are  not  unmindful  of  the  limitations  put 
on  our  inquiry  under  this  writ.  The 
validity  of  these  ordinances  is  to  be  deter- 
mined from  their  provisions,  and  the  ques- 
tion of  their  validity  or  invalidity  is  all 
that  concerns  us  here.  Nevertheless,  and 
assuming  for  the  moment  the  validity  of 
the  ordinances,  these  facts  are  highly  in- 
structive as  illustrating  the  extent  of  the 
power  conferred  and  the  manner  of  its  exer- 
cise. Here  is  a  great  and  living  charity 
doing  good  to  thousands  of  the  needy  and 
heavy-laden  of  Los  Angeles,  struck  dead 
because  it  does  not  make  over  the  manage- 
ment of  its  affairs  to  a  local  board  of  "rep- 
resentative citizens,"  and  caiinot  agree  that 
it  will  dispense  the  bounty  which  it  re- 
ceives exclusively  for  local  purposes.  Char- 
ity is  not  only  to  begin  at  home,  but  to 
end  at  home,  saving  as  under  "permit"  it 
may  be  suffered  to  go  abroad.  The  quality 
of  mercy  (and  so  necessarily  of  charity), 
we  are  told, 

— "is  not  strained; 

It  droppeth  as  the  gentle  rain  from  Heavra 

Upon  the  place  beneath." 

But  in  Los  Angeles  it  is  to  be  strained 
and  drop  as  from  a  sprinkling  pot  in  the 
guiding  hand  of  the  Charities  Commission. 
But  this  exemplification  of  the  use  of  the 
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power  is  not,  of  course,  an  argument 
against  the  existence  of  the  power  itself. 
Conceding  the  existence  of  the  power,  if  in 
any  instance  an  illegal  exercise  of  it  has 
been  made,  that  fact  will  constitute  a  de- 
fense to  a  prosecution,  but  will  not  be 
effective  to  destroy  the  validity  of  the 
grant  of  power  itself.  The  basic  question 
still  remains:  May  a  private  charitable 
association,  order,  or  organization  be  de- 
nied the  right  to  fulfil  the  purposes  of  its 
existence  saving  under  a  "permit"  from  the 
authoritiest  We  here  use  the  term  "pri- 
vate charity"  as  meaning  one  not  supported 
in  whole  or  in  part  by  state  or  municipal 
funds.  Over  the  latter  class  manifestly 
the  power  of  regulation  and  control  is 
great,  if  not  plenary. 

Certain  features  of  these  ordinances  at 
once  strike  the  reader.  Money  may  be 
freely  sent  abroad  by  any  "established 
church"  for  the  uplift  of  the  soul  of  the 
Senegambian,  and  this  is  very  well;  but 
MO  penny  can  be  sent  to  Belgium,  to  Poland, 
to  Serbia  to  still  the  wailing  of  the  chil- 
dren or  allay  the  anguisli  of  the  women 
e-tcept  under  a  "permit"  from  the  Char- 
ities Commission.  Nay,  more,  in  the  city 
of  Los  Angeles  itself  its  needy  childhood 
goes  unfed  and  unclothed,  its  dependent 
womanhood  unprotected  and  uncared  for  by 
organized  charities,  except  they  have  a 
"permit."    Surely  here,  if  anywhere,  is 

"The  organized  charity,  scrimped  and  iced 
In    the   name   of   a   cautious,    statistical 
Christ." 

Respondent  argues  that  charitable  insti- 
tutions soliciting  contributions  from  the 
general  public  thus  secure  public  trust 
funds,  and  that  it  is  quite  within  govern- 
mental powers  for  the  state  or  its  munici- 
pal agencies  to  regulate  the  collection  and 
disposition  of  such  trust  funds.  It  is  freely 
conceded,  indeed  it  is  proclaimed,  that  rea- 
sonable r^ulations  may  be  adopted  touch- 
ing, and  to  a  limited  extent  controlling,  the 
operation  of  charitable  institutions  depen- 
dent in  whole  or  in  part  on  public  benefi- 
cence. But  respondent  fails  to  perceive  or 
at  least  to  discuss  the  distinction,  as  broad 
aa  the  temperate  zone,  between  a  law  im- 
posing reasonable  regulations  to  effectuate 
these  ends  on  all  such  charitable  institu- 
ti<Mi8,  and  a  law  which  makes  the  right  to 
solicit  at  all,  and  thus  the  right  of  a  given 
charity  to  exist,  dependent  on  the  arbitrary 
will  of  a  Charities  Commission.  Again,  let 
us  illustrate.  Respondent  in  its  brief  thus 
defines  the  power  of  the  Charities  Commis- 
sion: 

"The  Municipal  Charities  Commission  is 
delegated  power  to  indorse  (which  means 
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grant  permits  to  charitable  institutions 
under  which  alone  they  are  entitled  to  live) 
such  charitable  institutions  as  meet  the 
actual  needs  of  the  community,  attain  a 
reasonable  standard  of  efficiency,  and  are 
so  conducted  as  to  insure  the  public  in  the 
wise  use  of  funds." 

litis  language  taken  from  the  first  of  the 
ordinances  above  quoted  sounds  reasonable. 
But  as  interpreted  by  the  Municipal  Chari- 
ties Commission,  what  does  it  mean?  In 
their  own  language  it  is  this:  Such  a  char- 
ity is  "one  that  will  execute  every  trust 
for  charity  with  the  least  possibly  delay, 
with  the  greatest  possible  efficiency,  and 
with  the  least  possible  deduction  for  ex- 
pense." Here  is  a  mark  set,  and  that  mark 
is  the  absolute  perfection  of  human  en- 
deavor. No  tolerance,  no  charity  is  shown 
by  this  Commission  of  Charities,  for  any 
human  effort,  however  self-sacrificing  and 
efficient,  that  does  not  attain  perfection. 
Charities  in  Los  Angeles  must  reach  a  pitch 
of  perfection  unattained  by  any  other  hu- 
man institution,  or  in  the  view  of  the 
Municipal  Charities  Commission  they  are 
unfit  to  live. 

But  let  us  eliminate  from  consideration 
these  constructions  put  by  the  Municipal 
Charities  Commission  on  their  own  powers, 
which  are  but  delegated  powers,  and  meet 
the  question  of  the  existence  of  this  power 
at  its  source.  Can  the  municipal  authori- 
ties of  a  city  arbitrarily  say  what  person 
or  what  institution  may  or  may  not  engage 
in  charitable  work  dependent  wholly  or  in 
part  upon  voluntary  contributions  from  the 
publicT  Unhesitatingly  we  answer  that 
this. cannot  be  done;  that  it  constitutes  an 
attempt  to  use  the  police  power  in  an  arbi- 
trary, unreasonable,  and  oppressive  manner. 
It  necessarily  contains  an  assertion  of  the 
power  to  prohibit  and  suppress  vocations 
and  occupations  which,  entirely  aside  from 
their  religious  character,  are  from  a 
worldly  point  of  view  in  and  of  themselves 
not  only  harmless,  but  positively  beneficial 
to  humanity.  The  power  to  pass  reason- 
able regulations  in  such  a  case  bears  no 
relationship  to  the  power  to  prohibit  or 
suppress.  Yiek  Wo  v.  Hopkins,  118  U.  S. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064; 
Los  Angi'les  County  v.  Hollywood  Cemetery 
Asso.  124  Cal.  344,  71  Am.  St.  Rep.  76,  57 
Pac.  153;  Re  Johnston,  137  Cal.  115,  69 
Pac.  973;  Sonora  v.  Curtin,  137  Cal.  583, 
70  Pac.  674. 

Such  charitable  work  is  not  to  be  con- 
founded with  beggary,  which  imports  per- 
sonal gain.  Most  often  those  who  devote 
tiiemselves  to  such  charities  live  lives  of 
self-denial  and  self-abnegation  for  the  sake 
of  others.  And  the  utmost  limit  of  reason- 
able regulation  in  the  matter  is  reached  by 
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acts  protecting  the  public  from  charlatans  i 
and  impostors,  insuring  knowledge  on  the  I 
part  of  the  donors  of  the  purposes  to  which 
their  contributions  may  be  put,  coupled 
with  adequate  safeguards  against  malversa- 
tion as  to  the  funds  received.  But  this 
falls  far  short  of  the  law  here  under  review, 
which  permits  such  charitable  work  to  be 
carried  on  only  by  (again  to  quote  respon- 
dent) "trustees  satisfactory  to  the  Munici- 
pal  Charities   Commission." 

But  in  further  support  of  the  argument 
that  the  Charities  Commission  or  the  mu- 
nicipal council  may  thus  forbid  a  man  from 
devoting  his  life  to  this  form  of  self-denial 
and  good  works,  it  is  said  that  neither  the 
Constitution  of  the  United  States  nor  the 
Constitution-  of  this  state  guarantees  him 
the  right  so  to  do  as  they  guarantee  him 
the  free  exercise  of  his  religion.  They  do 
not.  Neither  do  they  guarantee  to  a  man 
the  right  to  love,  to  show  mercy,  to  forgive 
his  enemies,  or  to  walk  in  the  path  of  recti- 
tude. The  existence  of  some  human  rights 
is  taken  for  granted  in  both  of  those  au- 
gust instruments.  We  have  heard  one  Chief 
Executive  of  this  nation  declare  that  he 
construed  the  Constitution  as  conferring  on 
his  department  all  powers  not  expressly 
withheld.  The  construction  has  not  as  yet 
met  with  favor  from  the  jurisconsults.  As 
little  accord  can  be  given  to  a  construction 
which  denies  to  the  individual  any  right 
not  expressly  reserved  and  preserved  to 
liim.  But  if  driven  to  authority  to  sup- 
port this  declaration,  we  can  at  least  point 
out  that  the  Declaration  of  Independence 
recognizes  the  right  of  all  mankind  to, pur- 
sue happiness.  When  that  pursuit  takes 
the  innocent  and  admirable  form  of  effort 
to  better  the  lot  of  the  poor  and  oppressed, 
whether  happiness  be  found  solely  in  the 
consciousness  of  the  doing  of  kindly  deeds, 
or  whether  it  be  found  in  the  conviction 
that  one  is  thereby  following  the  precepts 
of  a  Divine  Teacher,  in  either  case  it  lies 
not  within  the  ordained  powers  of  our  gov- 
ernment, national,  state,  or  municipal,  to 
say  that  such  a  vocation  shall  not  be  fol- 
lowed, such  a  life  shall  not  be  led. 

So  far  we  have  dealt  with  the  question 
in  what,  for  lack  of  a  better  word,  we  may 
term  its  secular  aspect  only.  From  this 
point  of  view  our  remarks  and  conclusion 
apply  equally  to  all  charities,  whether  tem- 
poral  or  religious. 

But  there  is  another  aspect  of  the  ques- 
tion clearly  presented  and  as  clearly  de- 
manding consideration.  This  is  the  reli- 
gious aspect.  The  petition  shows  that  the 
charities  of  the  Salvation  Army  are  a  vital 
part  of  its  religious  life  work.  One  need 
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not  write  as  a  theologian  in  expressing  as 
we  do  the  most  profound  veneration  for 
religion  as  embodying  the  highest  ethical 
concepts  of  a  people  and  as  satisfying  their 
spiritual  yearning  for  a  life  finer  than  this 
earthly  one.  The  two  religions  exercising 
the  most  potent  influence  in  shaping 
the  material  and  spiritual  destinies  of  the 
white-skinned  races  are  the  Jewish  and  the 
Christian.  To  these,  as  to  all  others,  per- 
fect freedom  of  exercise  is  constitutionally 
guaranteed.  In  both  of  these  religions 
charity  is  the  central  word.  It  is  enjoined, 
not  as  a  good  thing  or  a  wise  thing,  or  ad 
a  kindly  thing  only,  but  as  a  fundamental 
part  of  the  religion  itself.  Says  the  Jewish 
faith:  "On  three  things  the  world  is 
stayed;  on  the  Thorah  (the  law)  and  on 
worship  and  on  the  bestowal  of  kindness." 

"Now  the  end  of  the  commandment  is 
charity  out  of  a  pure  heart,"  says  Paul  to 
Timothy. 

"Charity  is  the  scope  of  all  God's  com- 
mands," preaches  Chrysostom. 

"All  perfection  of  the  Christian  life  is  to 
be  attained  according  to  charity,"  declares 
Thomas  -Aquinas. 

Does  it  need  more,  does  it  need  so  much, 
to  show  that  in  these  religions  the  bestowal 
of  charity,  the  devotion  of  life  to  charity, 
are  a  part  of  the  religion  itself  t  And  doe.-i 
it  demand  discussion  to  establish  so  plain  s 
truth  as  that  touching  religion  there  is  a 
doubtful  zone  which  legislation  should  be 
most  reluctant  to  enter  t  The  founders  of 
the  nation  recognized  it  when  they  placed 
the  great  guaranty  of  religious  liberty  in 
the  Constitution  of  a  free  people,  and  it  is 
for  every  court  to  see  tliat  that  liberty  is 
not  encroached  upon,  and  that  freedom 
gnawed  and  impaired,  by  any  experimental 
legislation  however  well  meant.  So,  when 
legislation  does  enter  that  uncertain  do- 
main, the  fact  that  it  is  there  must  bring 
to  it  condemnation.  In  accordance  with 
the  dictate  of  the  Constitution  itself,  the 
doubt  will  be  resolved  in  favor  of  religious 
liberty.  And  it  will  be  found  better  in  the 
long  run  that  the  free  exercise  of  religion 
be  preserved  in  its  integrity,  better  for  the 
nation,  better  for  charity  itself,  which  owes 
so  much  to  religion,— even  if  the  efficiency 
of  religious  charities  be  not  up  to  the  stan- 
dard of  perfection  set  by  the  Municipal 
Charities  Ommission.  If  under  that  stan- 
dard 75  cents  of  every  dollar  would  go  to 
the  objects  of  charity,  while  under  the  Icsa 
efficient  methods  in  vogue  but  60  cents  of 
each  dollar  actually  reaches  the  beneficia- 
ries, it  is  not  to  be  forgotten  that  there  will 
be  many  nlilHons  fewer  of  these  dollars  to 
be  distributed  in   charity  if  the  activities 
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of   the  religioos   are  hampered,   thwarted, 
and  staved. 

Wherefore  the  prisoner  is  discharged 
from  custody. 

We  concur:     MeWln,  J.;  Lorigan,  J. 

Shaw,  J.,  (concurring) : 

The  occupation  of  soliciting  contribu- 
tions to  charitable  purposes  is  clearly  so 
far  subject  to  the  police  power  that  it  may 
be  regulated  by  laws  or  ordinances  pro- 
viding for  a  reasonable  supervision  over  the 
persons  engaged  therein,  and  for  the  appli- 
cation and  use  of  the  contributions  received 
to  the  purposes  intended,  in  order  to  pre- 
vent unscrupulous  persons  from  obtaining 
money  or  other  things  under  the  pretense 
tliat  they  were  to  be  applied  to  charity, 
and  to  prevent  the  wrongful  diversion  of 
such  funds  to  oUier  uses,  or  to  secure  them 
against  waste.  Measures  reasonably  tend- 
ing to  secure  these  ends  are  unquestionably 
valid. 

If  the  ordinances  in  question  here  were 
reasonably  appropriate  for  the  attainment 
of  these  objects,  there  could  be  no  valid 
objection  to  them  based  on  the  ground  that 
they  deprived  persons  of  liberty  or  unduly 
restricted  them  in  the  pursuit  of  happiness. 
But  they  do  not  merely  empower  tiie  Mu- 
nicipal Charities  Commission  to  inquire  or 
examine  into  the  character  of  persons 
soliciting  for  charity  and  withhold  permits 
from  all  who  do  not  come  within  fixed  stan- 
dards cf  character  and  fitness.  They  give 
the  Commission  absolute  and  arbitrary 
power  to  forbid  any  person  from  soliciting 
for  charity,  regardless  of  bis  personal  char- 
acter, worth,  or  fitness.  No  standard  of 
character  or  fitness  is  set  by  which  the  Com- 
mission is  to  be  guided  in  giving  or  with- 
holding permits.  The  only  thing  required 
is  that  the  Commission  shall  find  that  the 
"object  of  said  solicitation  is  worthy  and 
meritorious."  Persons  of  the  highest  char- 
acter desiring  to  solicit  for  a  worthy  cause 
might  be  refused  a  permit  for  no  reason 
except  the  arbitrary  will  of  the  Commis- 
sion. Every  person  has  the  right,  under 
our  Constitution,  and  perhaps  without  its 
guaranty,  to  solicit  contributions  for  a 
worthy  charitable  purpose,  provided  he  acts 
in  good  faith  and  honestly  applies  them  to 
that  purpose.  The  ordinances  give  the  Com- 
mission power  to  deprive  persons  of  that 
right  without  cause  or  reason.  To  the  ex- 
tent that  they  give  this  arbitrary  power 
they  are  contrary  to  the  Constitution  and 
void.  They  come  within  the  principles 
stated  by  the  Supreme  Court  of  the  Unitfed 
States  in  Yick  Wo  v.  Hopkins,  118  U.  S. 
356,  30  L.  ed.  220,  6  Sup.  Ct.  Rep.  1064, 
and  by  this  court  in  Ex  parte  Sing  Lee, 
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96  Cal.  359,  24  L.R.A.  196,  31  Am.  St.  Rep. 
218,  31  Pac.  245;  Los  Angeles  County  v. 
Hollywood  Cemetery  Asso.  124  Cal.  349,  71 
Am.  St.  Rep.  75,  57  Pac.  153;  Schaezlein  v. 
Cabaniss,  135  Cal.  460,  56  L.R.A.  733,  87 
Am.  St.  Rep.  122,  67  Pac.  755;  and  Hewitt 
V.  State  Medical  Examiners,  148  Cal.  593,  3 
L.R.A.(N.S.)  896,  113  Am.  St.  Rep.  315,  84 
Pac.  39,  7  Ann.  Cas.  750. 

In  the  Yick  Wo  Case,  referring  to  ordi- 
nances prohibiting  laundries  in  wooden 
buildings  except  by  permission  from  the 
board  of  supervisors,  the  court  said:  "They 
seem  intended  to  confer,  and  actually  do 
confer,  not  a  discretion  to  be  exercised 
upon  a  consideration  of  the  circumstances 
of  each  ease,  but  a  naked  and  arbitrary 
power  to  give  qr  withhold  consent,  not  only 
as  to  places,  but  as  to  persona.  So  that, 
if  an  applicant  for  such  consent,  being  in 
every  way  a  competent  and  qualified  person, 
and  having  complied  with  every  reisonahle 
condition  demanded  by  any  public  interest, 
should,  failing  to  obtain  the  requisite  con- 
sent of  the  supervisors  to  the  prosecution 
of  his  business,  apply  for  redress  by  the 
judicial  process  of  mandamus,  to  require 
the  supervisors  to  consider  and  act  upon 
his  case,  it  would  be  a  sufficient  answer 
for  them  to  say  that  the  law  had  conferred 
upon  them  authority  to  withhold  their  as- 
sent, without  reason  and  without  respon- 
sibility. ...  It  does  not  prescribe  a 
rule  and  conditions  for  the  regulation  of 
the  use  of  property  for  laundry  purposes, 
to  which  all  similarly  situated  may  con- 
form."    118  U.  S.  366,  368. 

'  And  in  Los  Angeles  County  v.  Hollywood 
Cemetery  Asso.  124  Cal.  344,  71  Am.  St. 
Rep.  75,  67  Pac.  153,  the  court  said:  "There 
is  a  wide  difference  between  regulation  and 
prohibition, — between  regulatory  provisions 
as  a  condition  imposed  for  the  exercise  of  a 
lawful  occupation,  and  making  the  right 
itself  to  depend  upon  the  unrestrained  will 
of  the  municipality.  ...  If  the  busi- 
ness be  lawful,  and  having  no  injurious 
tendency,  they  cannot  say  who  shall  and 
who  shall  not  exercise  the  right  itself. 
Under  the  guise  of  regulating  a  business, 
the  municipality  cannot  make  prohibition 
possible  by  committing  to  the  officers  of  the 
municipality  the  arbitrary  power  to  deny 
permissim  to  engage  in  that  business." 

The  proper  method  of  regulating  a  lawful 
business  is  indicated  in  Hewitt  v.  State 
Medical  Examiners,  supra,  as  follows:  "The 
right  of  the  physician  to  be  secure  in  his 
privilege  of  practising  his  profession  is  thus 
made  to  depend,  not  upon  any  definition 
whtch  the  law  furnishes  him  as  to  what 
shall  constitute  'grossly  improbable  state- 
ments,' but  npon  the  determination  of  the 
board    after    the   statement   is   made   and 
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simply  upon  its  opinion  of  its  improbabil- 
ity. No  definite  standard  is  furnished  by 
the  law  under  this  provision  whereby  a  phy- 
sician with  any  safety  can  advertise  his 
medical  business,  nor  is  there  any  definite 
rule  declared  whereby  after  such  advertise- 
ment is  had  the  board  of  medical  examiners 
shall  be  controlled  in  determining  its  prob- 
ability or  improbability.  The  physician 
is  not  advised  what  statements  he 
may  make  which  will  not  be  deemed 
'grossly  improbable'  by  the  board.  No 
rule  is  provided  whereby  he  can  tell 
whether  the  publication  he  makes  will  bring 
him  within  the  ban  of  the  provision  or  not. 
...  If  a  physician's  license  is  to  be  re- 
voked for  'grossly  improbable  statements,'  if 
he  is  to  be  thereby  deprived  of  his  means 
of  livelihood,  of  his  right  to  practise  a  pro- 
fession which  it  has  taken  him  years  of 
study  and  a  large  expenditure  of  money 
to  qualify  himself  for,  on  the  ground  that 
he  has  made  'grossly  improbable  statements' 
in  advertising  his  medical  business, — it  is 
requisite  that  the  statute  authorizing  such 
revocation  define  what  shall  constitute  such 
statements,  so  that  the  physician  may  know 
in  advance  the  penalty  he  incurs  in  making 
them."    148  Cal.  693. 

Other  methods  of  regulation  may  also  be 
allowable;  but  a  law  or  ordinance  by  or  un- 
der which  a  lawful  occupation,  in  itself, 
when  properly  conducted,  in  no  wise  in- 
jurious to  persons,  property,  or  the  public 
interest,  may  be  absolutely  prohibited  at 
the  dictation  of  any  official  body  without 
other  cause  than  its  own  will  or  desire, 
is  beyond  the  legislative  power,  and  to 
that  extent  void. 

Iliere  is  a  class  of  cases  upon  which  the 
respondent  relies  as  contravening  the  above- 
stated  principles,  such,  for  example,  as  Ex 
parte  Fiske,  72  Cal.  127, 13  Pac.  310,  Re  Fla- 
herty, 10,5  Cal.  558,  27  L.R.A.  529,  38  Pac. 
981;*  and  Barbier  v.  Connolly,  113  U.  S.  27, 
28  L.  ed.  923,  6  Sup.  Ct.  Rep.  367.  It  will 
be  found,  however,  that  these  cases  relate 
to  things  which  in  their  nature  are  or  may 
be  injurious  to  public  health,  safety,  com- 
fort, or  welfare,  and  that  they  do  not  in- 
fringe upon  the  principles  above  stated 
with  regard  to  the  regulation  of  occupa- 
tions which  are  both  lawful  and  innocuous. 
In  the  Flaherty  Case  the  distinction  is 
stated.  After  holding  that  an  ordinance 
forbidding  the  beating  of  drums  upon  the 
streets  without  a  permit  from  the  president 
of   the   board   of   trustees    was    valid,   the 


court,  referring  to  other  eases  which  seemed 
to  conflict  with  the  decision,  and  which  are 
similar  to  the  case  at  bar,  said:  "But 
upon  closer  examination  they  will  be  found 
to  go  upon  a  distinction  or  principle, 
whether  sound  or  not,  that  is  not  applica- 
ble to  the  case  at  bar.  They  are  based  upon 
the  theory  that  the  lawful  inherent  rights 
of  men  cannot  be  entirely  suppressed  or 
destroyed  by  statute  or  ordinance,  but  can 
only  be  r^ulated,  and  that  all  regulations 
of  such  rights  must  be  uniform."  105  Cal. 
565. 

And  again:  "At  all  events,  the  casea 
referred  to  deal  with  a  right.  But  the 
proposition  that  a  man  hag  a  natural,  in- 
grained, inviolate,  common-law,  or  constitu- 
tional right  to  beat  a  drum  on  the  traveled 
streets  of  a  city,  has  no  foundation  in  rea- 
son or  authority.  As  therefore  it  is  not  a 
right  that  may  not  be  entirely  suppressed, 
it  may  be  regulated  as  the  lawmaking 
power  may  determine,"  and  that,  "as  it 
could  be  suppressed,  no  one  could  be  heard 
to  complain  of  an  ordinance  regulating  it 
because  thereby  special  privileges  accrued 
to  particular  persons."     105  Cal.  560. 

'The  distinction  between  cases  like  Ex- 
parte  Fiske  and  the  present  case  is  that  in 
this  case  the  right  which  the  Commission 
has  power  absolutely  to  take  away  is  a 
lawful  and  innocent  occupation  which 
the  legislature  cannot  entirely  sup- 
press, and  as  to  which  its  functions  are 
merely  to  regulate  its  conduct  and 
prevent  abuses.  There  are  other  case» 
relating  to  ordinances  which,  after  pro- 
hibiting certain  things,  delegate  to  some 
officer  or  board  the  power  to  decide  whether 
or  not  a  given  person  or  subject  comes  with- 
in the  terms  of  the  prohibition.  These  are 
not  in  conflict  with  the  principles  above 
stated,  nor  are  they  applicable  to  this  case. 
For  these  reasons,  I  am  of  the  opinion  that 
the  portion  of  the  ordinance  in  question  im- 
posing a  penalty  upon  anyone  who  solicits 
contributions  for  charitable  purposes  with- 
out a  permit  from  the  Commission  is  void. 
The  section  of  the  ordinance  prohibiting 
the  sale  of  any  goods  donated  to  charity 
without  first  obtaining  a  similar  permit 
is  invalid  for  like  reasons. 

I  concur  in  the  judgment  discharging  the 
prisoner. 

We  concur:  Angellottt,  Oh.  J.;  Sloas, 
J.;  liawlor,  J. 


Annotation — Stmte  or  municipal  power  to  control  private  diarity. 

Be  Daot,  ante,  905,  appears  to  be  the  I  state  or  municipality  to  control  the  aolie- 
only  case  discussing  the  power  of  a  |  itation  of  funds  for  charitable  purposes. 
L.R.A.1916D. 
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An  interesting  case  in  connection 
with  Re  Dast  is  People  ez  rel.  State  Bd. 
of  Charities  v.  New  York  Soc.  (1900) 
161  N.  Y.  233,  55  N.  E.  1063,  reversing 
(1899)  42  App.  Div.  83,  58  N.  Y.  Supp. 
953,  in  which  it  is  held  that  the  consti- 
tutional and  statutory  provisions  of  the 
state  giving  the  state  board  of  charities 
power  to  enact  rules  and  regulations  for 
the  government  and  management  of 
charitable  institutions  do  not  apply  to  a 
society  for  the  prevention  of  cruelty  to 
children,  as  such  society  is  not  a  char- 
itable institution  or  corporation  within 
the  meaning  of  the  Constitution  and 
statutes,  although  its  purposes  are  in 
the  broadest  sense  charitable,  and  it  has 
legal  capacity  to  take  and  administer 
gifts  and  bequests  that  would  be  called 
charitable  under  general  rules  of  law 
applicable  to  trusts,  as  the  scheme  of 
state  supervision  was  not  intended  to 
apply  to  every  institution  engaged  in 
some  good  or  commendable  work  for  the 
relief  of  humanity  from  some  of  the  ills 
with  which  it  is  afflicted,  but  only  to 
those  maintained  in  whole  or  in  part  by 
the  state  or  some  of  its  political  divi- 
sions through  which  charity,  as  sueh,  is 


dispensed  by  public  authority  to  those 
having  claim  upon  the  generosity  or 
bounty  of  the  state,  and  having  the  dis- 
tribution of  relief  or  public  aid,  the 
fruit  of  taxation  levied  alike  upon  the 
willing  and  unwilling.  And  the  fact 
that  the  society  received  from  the  city 
$30,000  per  annum  did  not  affect  its 
status  as  a  charitable  organization,  as, 
in  receiving  and  disbursing  that  sum 
of  money,  it  neither  received  nor  ad- 
ministered any  charity,  but  was  simply 
allowed  something  by  the  city  for  doing 
work  that  otherwise  would  devolve  upon 
the  police  department,  which  the  society 
could  do  better  and  with  much  less  ex- 
pense than  the  police.  It  should  be 
noted  that  this  case  does  not  discuss  the 
power  of  the  state  to  exercise  supervi- 
sion over  private  charitable  institutions, 
but  only  the  question  whether  defendant 
came  within  the  constitutional  and  stat- 
utory provisions  which  purport  to  be  ap- 
plicable to  institutions,  societies,  and  as- 
sociations, whether  state,  county,  munici- 
pal, incorporated  or  not  incorporated, 
private  or  otherwise,  which  are  of  a  char- 
itable, eleemosynary,  reformatory,  or  cor- 
rectional character  or  design.  B.  L.  S. 


FliORIOA  SUPREMX:  COtlBT. 

CITY  OF  JACKSONVILLE  et  aL,  Appts., 
v. 
J.  E.  T.  BOVVDEN. 

(67  Fla.  181,  64  So.  769.) 

Statute  —  fx>nstltutionallty. 

1.  The  lawmaking  power  of  the  legisla- 
ture of  a  state  is  subject  only  to  the  limita- 
tions provided  in  the  state  and  Federal 
Constitutions;  and  no  duly  enacted  statute 
should  be  judicially  declared  to  be  inopera- 
tive on  the  ground'  that  it  violates  organic 
law,  unless  it  clearly  appears  beyond  all 
reasonable  doubt  that,  under  any  rational 
view  that  may  be  taken  of  the  statute,  it  is 
in  positive  conflict  with  some  identified  or 
designated  provision  of  constitutional  law. 
For  other  caseg,  tee  Btatvtea,  l.  o,  1,  in  Dig. 

1-52  N.  8. 
Same  —  giving  effect. 

2.  A  statute  should  be  so  construed  and 
applied  as  to  make  it  valid  and  effective,  if 


Headnotes  by  Whitfield,  J. 

Note. —  For  statutes  conferring  powers 
upon  municipalities  or  counties  in  respect 
to  their  oflicers  as  a  delegation  of  legisla- 
tive power,  see  annotation  following  this 
case,  post,  921. 
L.R.A.1916D.  68 


its  language  does  not  exclude  such  an  inter- 
pretation. 
For  other  cases,  see  Statutes,  II.  a,  in  Dig. 

1-52  y.  8. 
Same  —  power  of  court. 

3.  Where  a  statute  does  not  violate  the 
Federal  or  state  Constitution,  the  legisla- 
tive will  is  supreme,  and  its  policy  is  not 
subject  to  judicial  review.  The  courts  have 
no  veto  power,  and  do  not  assume  to  regu- 
late state  policy,  but  they  recognize  and 
enforce  the  policy  of  the  law  as  expressed 
in  valid  enactments,  and  decline  to  enforce 
statutes  only  when  to  do  so  would  violate 
organic  law. 

For  other  cases,  see  Constitutional  Law,  I.  o, 

2,  in  Dig.  1-52  N.  S. 
Same  —  Interpretation. 

4.  The  Constitution  is  the  controlling  law, 
and,  while,  in  appropriate  proceedings  prop- 
erly taken,  it  may  be  the  duty  of  the  court 
to  declare  a  legislative  enactment  to  be  in- 
operative in  whole  or  in  part,  if  it  plainly 
violates  the  Constitution,  yet,  as  under  our 
system  of  government  the  lawmaking  power 
of  the  legislature  is  subject  only  to  the 
limitations  contained  in  the  state  and  Fed- 
eral Constititions,  the  court  should,  in  def- 
erence to  the  legislature,  take  care  to  so 
interpret  an  enactment  as  to  make  it  con- 
sistent with  the  Constitution,  if  it  can  be 
done  upon  any  reasonable  consideration  of 
the  legislative  intent,  as  shown  by  a  fair 
Implication  of  all  the  language  used  to  the 
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parpose  designed  to  be  accomplished  by  the 

enactment. 

For  other  case*,  see  Statutes,  11.  a,  in  Dig. 

l-5i  N.  8. 
Municipal     corporation     —     delegated 

power  —  validity. 

o.  In  conferring  upon  municipalities  ap- 
propriate quasi  legislative  powers  for  local 
governmental  purposes,  the  legislature  does 
not  violate  the  implied  principle  of  organic 
law  that  the  legislature  shall  not  delegate 
its  general  lawmaking  power. 
For  other  cases,  see  Constitutional  Law,  I. 

d,  4,  in  Dig.  1-52  N.  S. 
Same  ^  conHtltutional  power. 

6.  The  express  authority  given  to  the 
legislature  by  the  Constitution  to  "pre- 
scribe" the  "powers"  of  municipalities,  and 
"to  provide  for  their  government,"  is  not 
subject  to  implied  limitations  tliat  would 
curtail  the  real  intent  and  purpose  of  the 
authority  expressly  conferred  as  disclosed 
by  a  consideration  of  the  language  used  and 
the  subject-matter  upon  which  it  operates. 
For  other  cases,  see  Constitutional  Law,  I. 

d,  in  Dig.  ISH  H.  8. 
Same  —  form  of  government. 

7.  While,  under  the  express  authority 
"to  provide  for  the  government"  of  munic- 
ipalities, and  to  "preacrilie  their  jurisdic- 
tion and  powers  and  to  alter  or  amend  the 
same  at  any  time,"  the  legislature  cannot 
delegate  to  a  municipality  its  general  law- 
making power  for  the  state,  nor  confer  a 
power  that  violates  any  other  express  provi- 
sion of  organic  law,  nor  confer  "powers" 
other  than  for  municipal  purposes,  yet  the 
legislature  has  a  wide  discretion  in  the  gov- 
ernment it  may  provide  and  in  the  powers 
it  may  prescribe  for  a  municipality,  and 
also  in  the  means  and  instrumentalities  it 
may  use  in  providing  the  government  and 
prescribing  the  powers,  when  organic  law 
is  not  plainly  violated. 

For  other  ctises,  see  Constitutional  Law,  I. 
d,  .},  in  Dig.  1-52  y.  8. 

Statute  ^  Implied  repeal. 

8.  A  statute  may  be,  in  whole  or  in  part, 
repealed  or  superseded  or  abrogated  by  im- 
plication of  law  as  a  result  of  the  due  enact- 
ment of  a  subsequent  statute  covering  the 
same  bubject,  or  by  the  operation  of  a  later 
statute  upon  the  occurrence  of  a  definitely 
specified  contingent  event. 

For  other  oases,  see  Statutes,  III,  in  Dig. 

l-5i  V.  8. 
Same  —  intent  to  supersede. 

9.  If  it  is  clear  from  its  terms  and  pur- 
pose that  the  intent  of  a  statute  is  that  it 
shall  supersede  another  statute  upon  a 
stated  contingent  event,  the  courts  will  give 
effect  to  such  intent,  when  organic  law  is 
not  thereby  plainly  violated,  since  the  in- 
tent of  the  law  is  its  vital  force,  and  the 
province  of  the  courts  is  to  ascertain  and 
effectuate  the  valid  legislative  purpose. 
For  other  cases,  see  Statutes,  III,  in  Dig. 

1-52  .V.  S. 
Iiegislature    —    what    powers    may    be 
deleKated. 

10.  Neither  the  Constitution  nor  the  com- 
L.B.A.1916D. 


mon  law  defines  the  line  of  separation  be- 
tween the  powers  that  shall  be  exercised  di- 
rectly by  the  legislature  and  those  that  may 
be  indirectly  exercised  through  delegated  au- 
thority conferred  upon  municipal  govern- 
mental agencies. 
For  other  cases,  see  Constitutional  Law,  I. 

d,  i,  in  Dig.  1-52  N.  8. 
Same  —  governmental  regulation. 

11.  Where  the  legislature  has  authority 
to  provide  a  governmental  regulation,  and 
the  organic  law  does  not  prescribe  the  man- 
ner of  adopting  or  providing  it,  and  the 
nature  of  the  regulation  does  not  require 
that  it  be  afforded  by  direct  legislative  act, 
such  regulation  may  be  provided  cither  di- 
rectly by  the  l^slature,  or  indirectly  by 
the  legislative  use  of  any  appropriate  in- 
strumentality, where  no  provision  or  princi- 
ple of  organic  law  is  thereby  violated. 

For  other  cases,  see  Constitutional  Law,  I.  d, 

in  Dig.  1-52  .V.  8. 
Municipal    corporation    —   creation    of 
offices. 

12.  Uniformity  is  not  required  in  the 
character  and  number  or  in  the  powers  and 
duties  of  municipal  officers,  and  it  is  en- 
tirely clear  that  the  legislature  may  author- 
ize a  municipality  to  create  and  atraliah  its 
own  nranicipal  offices,  and  to  define  and 
change  their  powers  and  duties. 

For  other  cases,  see  Constitutional  Law,  J. 

d,  J,,  «n  Dig.  1-52  S.  8. 
Statute  —  Implied  repeal. 

13.  Chapter  6705,  Acts  1913,  confers  a 
limited  power  upon  the  city  of  Jacksonville 
to  regulate  the  character  and  number  and 
the  powers  and  duties  of  its  administrative 
officers  and  boards  for  municipal  purposes: 
and  when  that  power  is  duty  exercised  with- 
in the  limitations  of  the  law,  conflicting 
statutes  are  superseded  by  the  force  and 
operation  of  this  statute  in  conferring  ihe 
power  upon  the  municipality,  and  in  ex- 
pressly repealing  all  inconsistent  statutory 
provisions. 

For  other  cases,  see  Statutes,  III,  in  Dig. 

1-52  N.  S. 
Municipal  corporation  ^  regulation  of 

offices. 

14.  Chapter  670i>,  Acts  1913,  is  limited  in 
its  operation,  is  confined  to  municipal  gov- 
ernmental regulations,  and  is  not,  beyond 
all  reasonable  doubt,  in  conflict  with  the 
principle  of  organic  law  which  forbids  a 
delegation  of  the  general  lawmaking  power 
of  the  state.  Nor  does  the  statute,  in  effect, 
authorize  a  municipality  to  repeal  a  state 
law. 

For  other  cases,  see  Constitutional  Law,  L 
d,  in  Dig.  1-52  -V.  8. 

(March  10,  1914.) 

i  PPEAL  by  defendants  from  an  order  of 
i'V  the  Circuit  Court  for  Duval  County  re- 
straining them  from  submitting  certain  or- 
dinances to  the  voters  of  the  city  for  adop- 
tion or  rejection.  Reversed. 
The  facts  are  stated  in  the  opinion. 
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Messrs.  P.  H.  Odom,  James  M.  Car- 
son, and  Ion  L.  Farrls.  for  appellants: 

The  powers  which  belong  to  a  municipal 
corporation  are  determined  by  its  charter, 
which  consists  of  the  creative  act  and  all 
laws  in  force  relating  to  the  corporation, 
whether  defining  its  powers  or  regulating 
their   mode   of   exercise. 

St.  Petersburg  v.  English,  54  Fla.  685,  45 
So.  483;  Cooley,  Const.  Lim.  7th  ed.  264- 
266. 

The  power  given  to  a  city  or  town  to 
change  its  corporate  limits  is  a  delegation 
of  power,  but  not  such  a  delegation  as  to 
render  the  act  conferring  such  power  un- 
constitutional. 

Saunders  v.  Pensacola,  24  Fla.  226,  4  So 
801;  Jacksonville  t.  L'Kngle,  20  Fla.  344; 
Pensacola  v.  Louisville  &  N.  R.  Co.  21  Fla. 
4ft-2;  Orlando  v.  Orlando  Water  &  Light 
Co.  50  Fla.  207,  39  So.  532;  Ormond  v. 
Shaw,  50  Fla.  445,  3»  So.  108;  McQuillin 
Mun.  Corp.  §§  269-273;  DiU.  Mun.  Corp. 
5th  ed.  S  353. 

The  legislature  cannot  delegate  its  author- 
ity to  repeal  a  statute. 

Rex  V.  Miller,  6  T.  R.  277,  3  Revised  Rep. 
172;  Rex  V.  Barber  Surgeons,  1  Ld.  Rajrm. 
585;  Haywood  v.  Savannah,  12  Oa.  404. 

A  municipal  corporation  may  be  author- 
ized by  its  charter  to  repeal  or  suspend  by 
ordinance  the  operation  of  a  general  law 
within  its  corporate  limits. 

28  Cyc.  366,  367;  Ingersoll,  Pub.  Corp. 
236,  237;  Smith,  Mun.  Ci^'p.  g  522;  St. 
Johnsbury  v.  Thompson,  59  Vt.  300,  59  Am. 
Rpp.  73l",  9  Atl.  571;  Beiling  v.  Evans- 
ville,  144  Ind.  644,  35  L..R.A.  272,  42  N.  E. 
621:  McQuillin,  Mun.  Corp.  8  43;  State  v. 
Binder,  38  Mo.  451 ;  State  v.  Clarke,  64  Mo. 
17,  14  Am.  Rep.  473;  State  v.  De  Bar,  58 
Mo.  395;  Seibold  v.  People,  86  111.  33;  Obn- 
Btead  V.  Crook,  89  Ala.  228,  7  So.  776; 
Hooper  v.  Young,  140  Cal.  274,  98  Am.  St. 
Rep.  56,  74  Pac.  140;  Ex  parte  Hughes,  50 
Tex.  Crim.  Rep.  614,  100  S.  W.  160;  Iowa 
City  V.  Mclnnerny,  114  Iowa,  586,  87  N.  W. 
498*;  Thum  v.  Pingree,  21  Utah,  348,  61 
Pac.  18;  Burlington  v.  Burlington  Traction 
Co.  70  Vt.  491,  41  Atl.  614;  State,  Cross, 
Prosecutor,  v.  Morristown,  33  N.  J.  L.  67; 
State  V.  Clarke,  25  N.  J.  L.  64;  Mark  t. 
State,  97  N.  Y.  572;  State  ex  rel.  Love  ▼. 
Cosfjrave,  85  Neb.  187,  26  L.R.A.(N.S.)  207, 
J  22  X.  VV.  885;  Theisen  v.  McDavitl,  34  Fla. 
440,  26  L.R.A.  234,  16  So.  821;  Porter  v. 
Vinzant,  49  Fla.  213,  111  Am.  St.  Rep.  98, 
38  So.  607. 

Municipal  corporations  as  an  incidental 
power  have  the  right  to  create  such  offices 
as  may  be  necessary  to  accomplisli  the  pur- 
poses and  objects  of  their  creation. 

Dill.   Mun.   Corp.   Sth   ed.   9$   384,   385; 
McQuillin,  Mun.  Corp.  §  411. 
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Where  a  statute  directs  a  person  to  do  a 
thing  within  a  certain  time,  without  any 
negative  words  restraining  him  from  doing 
it  afterwards,  the  naming  of  the  time  is 
usually  considered  as  directory  to  him,  and 
not  as  a  limitation  of  his  authority. 

Pond  V.  Negus,  3  Mass.  230,  3  Am.  Dec. 
131;  Fay  v.  Wood,  65  Mich.  390,  32  N.  W. 
614;  Connecticut  Mut.  L.  Ins.  Co.  v.  Wood, 
116  Mich.  444,  74  N.  W.  656;  People  ex  rel. 
Solano  County  v.  Lake  County,  33  Cal.  487 ; 
St.  Louis  County  Ct.  v.  Sparks,  10  Mo.  117, 
45  Am.  Dec.  366;  Harford  v.  Omaha,  4 
Neb.  336;  Pensacola  v.  Bell,  22  Fla.  460; 
StiefT  V.  Hartwell,  36  Fla.  606,  17  So.  899; 
Sutherland,  Stat.  Constr.  2d  ed.  §S  616,  617. 

Messrs.  Kay  A  Doggett,  for  appellee: 

The  holding  of  an  election  pursuant  to 
the  provisions  of  a  void  statute  or  void 
ordinance  not  involving  solely  the  question 
of  public  office  may  be  enjoined. 

Macon  v.  Hughes,  110  Ga.  795,  36  S.  E. 
247;  De  Kalb  County  v.  AtlanU,  132  Ga. 
740,  65  S.  E.  72;  Conner  v.  Gray,  88  Miss. 
489,  41  So.  186,  0  Ann.  Cas.  120;. 

A  taxpayer  has  a  right  to  restrain  a  city 
from  holding  an  election  in  a  new  ward  un- 
lawfully created,  and  from  expending  the 
public  revenues  in  defraying  the  expense 
thereof. 

Cascaden  v.  Waterloo,  106  Iowa,  673,  77 
N.  W.  333;  Peck  v.  Spencer,  26  FU.  23,  7 
So.  642;  Chamberlain  v.  Tampa,  40  Fla.  74, 
23  So.  572;  Dill.  Mun.  Corp.  5th  ed.  §§  1479- 
1587;  Crawford  v.  Gifchrist,  64  Fla.  41,  69 
So.  963,  Ann.  Cas.  1914B,  916. 

The  matters  and  things  to  be  done  by  the 
board  of  electicm  commissioners  and  in- 
spection of  election  are  merely  ministerial 
functions,  and  if  the  acts  which  they  under- 
took to  perform  were  not  authorized  by  law, 
and  would  incur  expenses  to  be  paid  from 
public  funds,  their  acts  were  properly  en- 
joined. 

Macon  v.  Hughes,  110  Oa.  796,  36  S.  E. 
247;  De  Kalb  County  v.  Atlanta,  132  Ga. 
727,  65  S.  E.  72;  Crawford  v.  Gilchrist,  64 
Fla.  41,  59  So.  963,  Ann.  Cas.  1914B,  916. 

When  the  voters  of  a  district  forming  part 
of  or  contiguous  to  a  city  or  town,  by  an 
affirmative  vote,  throw  off  or  accept  an  ex- 
isting municipal  charter,  such  act  does  not 
make  or  amend  such  municipal  charter. 

State  ex  rel.  Cheyney  v.  Sammons,  62  Fla. 
308,  57  So.  196;  People  ex  rel.  Cuff  v.  Oak- 
land, 123  Cal.  598,  56  Pac.  445. 

The  matter  of  fixing  appropriate  boun- 
daries under  the  general  incorporation  act 
is  "essentially  political  or  administrative." 

Dill.  Mun.  Corp.  Sth  ed.  S  363;  Jackson- 
ville V.  L'Engle,  20  Fla.  361. 

Therefore,  it  is  not  competent  for  the  leg- 
islature to  delegate  to  the  municipality  the 
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power  to  repeal  or  suspend  statutes  creating 
municipal  offices. 

Theisen  v.  McDavid,  34  Fla.  440,  26  L.R.A. 
234,  16  So.  321;  State  ex  rel.  Garrison  v. 
Putnam  Coiuity,  23  Fla.  632,  3  So.  164; 
Seaboard  Air  Line  R.  Co.  v.  Smith,  53  Fla. 
383,  43  So.  235;  State  ex  rel.  Lamar  v. 
Dillon,  42  Fla.  95,  28  So.  781;  State,  Tain- 
tor,  Prosecutrix,  y.  Morristown,  33  N.  J.  L. 
57 ;  Iowa  City  v.  Mclnnemy,  114  Iowa,  586, 
87  N.  W.  498;  State  ex  rel.  Cheyney  t. 
Sammons,  62  Fla.  303,  67  So.  196. 

When  the  meaning  of  a  statute  is  clear, 
its  consequences,  if  eril,  can  be  avoided  only 
by  a  change  of  the  law  itself,  to  be  effected 
by  the  l^islature,  and  not  by  judicial  con- 
struction. 

Florida  B.  Co.  t.  Adams,  66  Fla.  204,  47 
So.  921. 

The  provision  of  the  statute  with  refer- 
ence to  the  time  of  holding  the  election  is 
mandatory. 

State  ex  rel.  McQuaid  t.  Duval  County, 
23  Fla.  486,  3  So.  193;  Southern  Bell 
Teleph.  &  Teleg.  Co.  v.  D'Alemberte,  39  Fla. 
37,  21  So.  670;  Futch  v.  Adams,  47  Fla. 
267,  36  So.  676;  Sutherland,  Stat.  Constr. 
2d  ed.  362,  §  617 ;  Washington  v.  State,  48 
Fla.  62,  37  So.  573;  Lamb  v.  SUte,  50  Fla. 
106,  38  So.  906;  Doores  v.  Vamon,  94  Ky. 
507,  22  S.  W.  852;  Jones  v.  State,  1  Kan. 
273;  La  Floridienne  v.  Seaboard  Air  Line  R. 
Co.  69  Fla.  196,  52  So.  298;  State  ex  rel. 
Hess  V.  Washoe  County,  6  Nev.  104;  Gos- 
sard  V.  Vaught,  10  Kan.  169. 

Power  to  frame  or  amend  a-  city  charter 
cannot  be  delegated  to  a  city  in  the  absence 
of  constitutional  provisions  to  that  effect. 

Elliott  V.  Detroit,  121  Mich.  611,  84  N.  W. 
820;  Jackson  v.  Harrington,  160  Mich.  660, 
125  N.  W.  383;  Atty.  Gen.  ex  rel.  Hudson  ▼. 
Detroit,  164  Mich.  369,  129  N.  W.  879; 
State,  Dexheimer,  Prosecutors,  v.  Orange, 
60  N.  J.  L.  Ill,  36  Atl.  706;  State  ex  rel. 
Mueller  v.  Thompson,  149  Wis.  488,  43 
L.R.A.(N.S.)  339,  137  N.  W.  20,  Ann.  Cas. 
1913C,  774;  Re  Municipal  Charters,  86  Vt. 
662,  86  Atl.  307;  Yazoo  City  v.  lightcap, 
82  Miss.  148,  33  So.  949;  Dobbin  v.  San 
Antonio,  2  Posey,  Unrep.  Cas.  (Tex.)  708; 
Cook  V.  Dendinger,  38  La.  Ann.  262;  Nel- 
son V.  Homer,  48  La.  Ann.  258,  19  So.  271 ; 
Bru.vn  v.  Lakeland,  61  Fla.  508,  64  So.  716. 

Whitfield,  J.,  delivered  the  opinion  of 
the  court: 

This  appeal  is  from  an  order  restraining 
the  city  of  Jacksonville  and  its  officers  from 
submitting  to  the  voters  of  the  city,  for 
adoption  or  rejection,  at  an  election  called 
for  October  28,  1913,  certain  ordinances 
that  had  been  adopted  by  the  city  council 
under  chapter  6705,  Acts  of  1913,  and  de- 
signed, upon  approval  by  the  electors  of 
L.R.A.1916D. 


the  city,  to  supersede  portions  of  the  city 
charter  statutes.  The  suit  is  properly 
maintained  by  Bowden,  a  resident,  citizen, 
and  taxpayer  of  the  city.  See  Crawford  v. 
Gilchrist,  64  Fla.  41,  69  So.  963,  Ann.  Cas. 
1914B,  916. 

The  statute  which  was,  in  effect,  held  by 
the  chancellor  to  be  inoperative,  is  as  fol- 
lows: 

Chapter  6705— (No.  285) 

An  Act  Amending  the  Charter  AfTecting  the 
Government,  Powers,  Duties,  Jurisdic- 
tion, Officers,  Boards,  and  Elections  of 
the  City  of  Jacksonville,  and  E.xtending 
and  Enlarging  the  Powers  of  the  (jrovern- 
,  ment  of  Said  City,  and  Providing  a 
Method  Whereby  the  Charter  of  Said 
City  May  Be  Hereafter  Amended  by 
Ordinance,  Approved  by  the  Electors  of 
Said  City,  and  to  Repeal  All  Laws  In- 
consistent Herewith. 

Be  it  enacted  by  the  legislature  of  the 
state  of  Florida: 

Section  1.  That  the.  numbers,  powers,  du- 
ties, terms  of  office,  and  the  time  and  man- 
ner of  election  or  appointment  of  any  and 
all  boards  and  officers  of  the  city  of  Jack- 
sonville, whether  created  by  or  recognized  in 
state  legislation  or  city  ordinance,  except- 
ing only  the  legislative  powers  and  duties  of 
the  city  council,  may  be  amended  and 
changed,  and  any  and  all  boards  and  offi- 
cers, whether  created  by  or  recognized  in 
state  legislation  or  city  ordinance,  may  be 
abolished  and  new  boards  and  officers  cre- 
ated, by  ordinance  adopted  by  the  affirma- 
tive vote  of  a  majority  of  all  the  members 
of  the  city  council,  and  approved  by  the 
mayor  or  passed  over  his  veto,  and  at  a 
special  municipal  election  approved  by  the 
affirmative  vote  of  a  majority  of  the  quali- 
fied electors  of  said  city  who  shall  vote 
thereon  in  such  special  mimicipal  election: 
Provided,  that  the  first  such  Bpecial  mu- 
nicipal election  shall  be  held  on  a  date  to 
be  fixed  by  the  city  council  not  less  than 
three  months,  and  not  more  than  six 
months,  after  the  passage  and  approval  of 
this  act; 

Provided,  further,  that  such  ordinance  or 
ordinances  shall  be  published  in  one  or  more 
newspapers  published  in  said  city  not  leas 
than  three  times  a  week  for  eight  weeks 
next  preceding  such  special  municipal  elec- 
tion; 

Provided,  further,  that  the  electors  of 
said  city  shall  be  given  an  opportunity  at 
such  election  or  elections  to  vote  separately 
upon  each  amendment  to  said  charter,  and 
upon  the  proposed  change  or  changes  as  to 
each  office  to  be  affected  thereby : 
Provided,  further,  that  this  act  shall  not 
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deprive  the  city  council,  under  existing 
■tate  legislation,  of  the  power  to  create  or 
abolish  any  office  not  created  by  or  recog- 
nized in  state  legislation  or  by  ordinance 
approved  by  the  vote  of  the  electors  of  said 
dty. 

Section  2.  That  all  laws  or  parts  of  laws 
inconsistent  herewith  are  hereby  repealed. 

Section  8.  This  act  shall  take  effect  im- 
mediately upon  its  passage  and  approval  by 
the  governor. 

Approved  May  23d,  1913. 

The  ordinance  sought  to  he  snltmitted  to 
the  electors  for  adoption  or  rejection  is  de- 
signed to  transfer  to  the  city  council  some 
of  the  powers  and  duties  now  exercised  by 
the  board  of  bond  trustees  of  the  city  under 
legislative  enactment,  and  to  define  the  pow- 
ers and  duties  of  the  mayor  with  reference 
to  the  police  foree  of  the  city.  It  appar- 
ently follows  the  authority  expressly  given. 

It  is  contended,  in  support  of  the  order 
appealed  from,  that  the  statute  above  set 
out  is  unconstitutional,  because  it  attempts 
to  authorize  the  municipality  to  repeal  cer- 
tain statutes,  and  because  it  attempts  to 
delegate  to  the  municipality  the  legislative 
powers  of  the  state  in  violation  of  §§  1  and 
24  of  article  3  and  §  8  of  article  8  of  the 
state  Constitution. 

The  lawmalcing  power  of  the  legislature 
of  a  state  is  subject  only  to  the  limitations 
provided  in  the  state  and  Federal  Consti- 
tutions; and  no  duly  enacted  statute  should 
be  judicially  declared  to  be  inoperative  on 
the  ground  that  it  violates  organic  law, 
unless  it  clearly  appears  beyond  all  reason- 
able doubt  that,  under  any  rational  view 
that  may  be  taken  of  the  statute,  it  is  in 
poBitive  conflict  with  some  identified  or 
designated  provision  of  constitutional  law. 
See  State  ex  rcl.  Van  Alstine  v.  Frear,  142 
Wis.  320,  125  N.  W.  961,  20  Ann.  Cas.  633; 
Wooten  V.  State,  24  Fla.  335,  1  L.R.A.  819, 
5  So.  39;  Duval  County  v.  Jacksonville,  36 
rU.  196,  29  L.R.A.  416,  18  So.  339. 

In  construing  a  statute,  it  must  be  as- 
sumed that  in  its  passage  the  legislature 
intended  to  conform  to  the  requirements  and 
limitations  of  organic  law,  and  to  provide 
a  valid  effective  statute  in  accord  with  all 
the  provisions  of  the  Constitution  affecting 
the  subject.  Where  one  construction  of  a 
statute  would  render  it  unconstitutional, 
and  another  construction  that  is  fairly  war- 
ranted by  its  terms  and  purpose  would 
accord  with  organic  law,  the  latter  construc- 
tion should  be  adopted,  since  legislation  is 
subject  to  applicable  limitations  of  the  Con- 
stitution, and  a  valid  statute  is  presumed 
to  have  been  intended  by  the  lawmaking 
power  in  its  enactment.  A  statute  should 
be  so  construed  and  applied  as  to  make  it 
L.R.A.1916D. 


valid  and  effective,  if  its  language  does  not 
exclude  such  an  interpretation.  See  Penin- 
sular Industrial  Ins.  Co.  v.  State,  61  Fla. 
376,  65  So.  398;  The  Abby  Dodge,  223  U.  S. 
166,  56  L.  ed.  390,  32  Sup.  Ct.  Rep.  310; 
United  States  ex  rel.  Atty.  Qea.  v.  Central 
R.  Co.  213  U.  S.  366,  53  L.  ed.  836,  29  Sup. 
Ct.  Rep.  527. 

It  is  essentially  the  duty  of  the  courts  to 
sustain  the  Constitution,  and  to  decline  to 
enforce  a  statute  when  its  enforcement 
would  violate  organic  law;  yet,  in  exercising 
the  exceedingly  delicate  and  responsible 
power  and  duty  to  declare  legislative  enact- 
ments to  be  contrary  to  the  Constitution, 
and  therefore  inoperative,  the  courts  should, 
to  maintain  the  judicial  authority  unsullied, 
be  assiduous  to  keep  entirely  wiVhin  their 
own  organic  limitations,  and  to  refrain  from 
declining  to  enforce  statutes,  except  in  cases 
of  clear  and  unmistakable  violations  of  the 
Constitution  that  require  judicial  action  to 
give  effect  to  the  supreme  law  of  the  land 
on  the  subject,  pursuant  to  the  oath  taken 
by  all  officials  to  "support  .  .  .  the 
Constitution." 

In  order  to  justify  the  courts  in  declaring 
inoperative  as  a  delegatimi  of  legislative 
power  a  statute  conferring  particular  duties 
or  authority  upon  administrative  officers,  it 
must  clearly  appear  beyond  a  reasonable 
doubt  that  the  duty  or  authority  so  con- 
ferred is  a  power  that  appertains  exclu- 
sively to  the  legislative  department,  and  the 
conferring  of  it  is  not  warranted  under  the 
provisions  of  the  Constitution.  In  vesting 
the  legislative  power  of  the  state  in  the 
senate  and  bouse  of  representatives,  the  Con- 
stitution by  implication  forbids  the  delega- 
tion by  the  legislature  of  the  general 
lawmaking  power  of  the  state  to  any  other 
officers;  but,  by  immemorial  usage  based  on 
public  necessity,  this  implication  does  not 
apply  to  the  powers  that  may  be  conferred 
upon  municipalities  for  local  governmental 
purposes,  and  the  terms  of  the  present  Con- 
stitution contemplate  the  giving  of  large 
and  varied  governmental  powers  to  munici- 
palities. Where  a  statute  does  not  violate 
the  Federal  or  state  Constitution,  the  legis- 
lative will  is  supreme,  and  its  policy  is  not 
subject  to  judicial  review.  The  courts  have 
no  veto  power,  and  do  not  assume  to  regu- 
late state  policy;  but  they  recognize  and 
enforce  the  policy  of  the  law  as  expressed 
in  valid  enactments,  and  decline  to  enforce 
statutes  only  when  to  do  so  would  violate 
organic  law.  See  State  v.  Atlantic  Coast 
Une  R.  Co.  66  Fla.  617,  32  L.R.A.(N.S.) 
639,  47  So.  969 ;  Davis  v.  Florida  Power  Co. 
64  Fla.  246,  60  So.  769,  Ann.  Cas.  1914B, 
965,  5  N.  C.  C.  A.  926;  State  ex  rel.  Moodie 
v.  Bryan,  50  Fla.  293,  39  So.  929;  Escam- 
bia County  V.  Pilot  Comrs.  52  Fla.  197,  120 
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Am.  St.  Rep.  196,  42  So.  697;  State  ex  rel. 
Wilkinson  v.  lAne,  181  Ala.  646,  62  So.  31. 

Statutes  authorizing  municipalities  by 
ntated  procedure  to  change  their  corporate 
territory  and  limits  as  fixed  by  statute  have 
been  applied  under  the  present  Constitution 
of  this  state.  See  §§  172  et  seq.  Gen.  Stat. 
1906;  Orlando  v.  Orlando  Water  &  Light 
Co.  50  Fla.  207,  39  So.  532;  Ormond  v.  Shaw, 
50  Fla.  443,  39  So.  108. 

Under  the  provisions  of  §  5,  art.  9,  of  the 
Constitution,  "the  l^islature  may  .  .  . 
provide  for  ...  a  tax  on  licenses,"  a 
statute  may  authorize  a  municipality  to  im- 
pose l^  ordinance  license  taxes,  though  such 
statute  and  the  ordinances  adopted  under  it 
and  the  licenses  imposed  may  be  inconsist- 
ent with  other  statutes  covering  the  particu- 
lar subject.  Hardee  v.  Brown,  56  Fla.  377, 
47  So.  834;  Ferguson  ▼.  McDonald,  66  Fla. 
494,  63  So.  915. 

'  The  Constitution  of  the  state  contains  the 
following: 

Section  2,  Declaration  of  Rights:  "All  po- 
litical power  is  inherent  in  the  people.  Gov- 
ernment is  instituted  for  the  protection, 
security  and  benefit  of  the  citizens,  and  they 
have  the  right  to  alter  or  amend  the  same 
whenever  the  public  good  may  require  it." 

Section  24,  Declaration  of  Rights:  The 
"renunciation  of  rights"  contained  in  the 
Constitution  "shall  not  be  construed  to  im- 
pair or  deny  others  retained  by  the  people." 

Section  1,  art.  3:  "The  legislative 
authority  of  this  state  shall  be  vested  in  a 
senate  and  a  house  of  representatives." 

Section  24,  art.  3:  "The  legislature  shall 
establish  a  uniform  system  of  county  and 
municipal  government,  which  shall  be  appli- 
rable  except  in  calses  where  local  or  special 
laws  are  provided  by  the  legislature  that 
may  be  inconsistent  therewith." 

Section  20,  art.  3:  "The  legislature  shall 
not  pass  special  6r  local  laws  .  .  .  reg- 
ulating the  jurisdiction  and  duties  of  any 
class  of  officers,  except  municipal  officers, 
.  .  .  regulating  the  practice  of  courts  of 
justice,  except  municipal  courts." 

Section  8,  art,  8:  "The  legislature  shall 
have  power  to  establish  and  to  abolish  mu- 
nicipalities, to  provide  for  their  government, 
to  prescribe  their  jurisdiction  and  powers, 
and  to  alter  or  amend  the  same  at  any  time. 
When  any  municipality  shall  be  abolished, 
provision  shall  be  made  for  the  protection 
of  its  creditors." 

Whether  the  first  sentence  of  %  8,  art.  8, 
above  quoted,  is  a  declaration  of  the  com- 
mon-law powers  of  the  lawmaking  body  of 
a  sovereign  state  or  not,  it  is  a  specific  defi- 
nition in  general  and  comprehensive  terms 
of  the  powers  of  the  legislature  with  refer- 
ence to  municipalities. 

At  common  law  the  legislative  authority 
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could  empower  a  municipality  to  pass  ordi- 
nances that  had  the  force  of  law  in  their 
proper  sphere;  and  this  legislative  authority 
is  not  curtailed  by  the  provision  of  the  Con- 
stitution vesting  "the  legislative  authority 
of  the  state  ...  in  a  senate  and  bouse 
of  representatives." 

In  conferring  upon  municipalities  appro- 
priate quasi  legislative  powers  for  local  go%'- 
ernmental  purposes,  the  legislature  does  not 
violate  the  implied  principle  of  organic  law 
that  the  legislature  shall  not  delegate  its 
general  lawmaking  power.  See  State  v.  At- 
lantic Coast  Line  R.  Co.  56  Fla.  017,  text 
634,  32  LJl.A.(N.S.)  639,  47  So.  969;  State 
V.  Westmoreland,  133  La.  1015,  63  So.  502; 
Cooley,  Const.  Lim.  6th  ed.  p.  138;  Mcguil- 
lin,  Mun.  Corp.  g  124 ;  Stoutenburgh  v.  Hen- 
nick,  129  U.  S.  141,  32  L.  ed.  637,  9  Sup.  CX 
Rep.  25«. 

The  section  of  the  Constitution  empow- 
ering the  legislature  "to  establish  and  to 
abolish  municipalities,  to  provide  for  their 
government,  to  prescribe  their  jurisdiction 
and  powers,  and  to  alter  or  amend  the  same 
at  any  time,"  does  not  prescribe  the  manner 
by  which,  or  the  instrumentalities  tii  rough 
which,  the  legislature,  in  dealing  with  mu- 
nicipalities, shall  "provide  for  their  govern- 
ment" or  "prescribe-  their  jurisdiction  and 
powers."  In  the  absence  of  organic  direc- 
tion or  limitation,  the  legislature  may  adopt 
any  appropriate  instrumentalities  in  dis- 
charging its  duty  "to  provide  for  the  govern- 
ment" of  a  municipality.  Purely  local 
regulations  may  as  legally  and  more  conven- 
iently be  provided  through  municipal  gov- 
ernments, and  liberal  use  of  municipalities 
for  local  governmental  purposes  is  clearly 
contemplated  hj  the  quoted  provisions  of  the 
Constitution. 

The  express  authority  given  to  the  legis- 
lature by  the  Constitution  to  "prescribe'' 
the  "powers"  of  municipalities,  and  "to  pro- 
vide for  their  government,"  is  not  subject  to 
implied  limitations  that  would  curtail  the 
real  intent  and  purpose  of  the  authority 
expressly  conferred,  as  disclosed  by  a  con- 
sideration of  the  language  used  and  the  sub- 
ject-matter upon  which  it  operates. 

While,  under  the  express  authority  "to 
provide  for  the  government"  of  municipali- 
ties, and  to  "prescribe  their  jurisdiction  and 
powers,  and  to  alter  or  amend  the  same  at 
any  time,"  the  legislature  cannot  dele^te 
to  a  municipality  its  general  lawmaking 
power  for  the  state,  nor  confer  a  power  that 
violates  any  other  express  provision  of  or- 
ganic law,  nor  c<Hifer  "powers"  other  than 
for  municipal  purposes,  yet  the  legislature 
has  a  wide  discretion  in  the  government  it 
may  provide  and  in  the  powers  it  may  pre- 
scribe for  a  municipality,  and  also  in  the 
means  and  instrumentalities  it  may  use  in 
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providing  the  government  and  prescribing 
the  powerg,  when  organic  law  is  not  plainly 
violated.  See  Eckergon  v.  Des  Moines,  137 
Iowa,  452.  116  N.  W.  177. 

The  exercise  of  the  power  conferred  by  the 
statute  here  considered  does  not  change  ex- 
isting state  laws  or  declare  what  the  laws 
of  the  state  shall  be,  except  in  so  far  as  the 
law  affects  the  particular  municipality  in 
its  municipal  affairs;  and  the  specific  and 
limited  powers  conferred  by  this  particular 
statute  upon  the  municipality  cannot  be 
said  to  be  a  delegation  of  the  general  law- 
making power  of  the  legislature  in  plain  vio- 
lation of  the  Constitution.  Certainly  by 
giving  this  limited  authority  the  legislature 
has  not  lost  its  control  over  every  municipal 
power.  See  Straw  v.  Harris,  64  Or.  424, 
103  Pac.  777;  Chicago  v.  U.  &  M.  Hotel  Co. 
248  111.  264,  93  N.  E.  763.  Under  the  Con- 
stitution the  legislature  may  "alter  or 
amend  the  same  at  any  time." 

A  statute  may  be  in  whole  or  in  part 
repealed  or  superseded  or  abrogated  by  im- 
plication of  law  as  a  result  of  the  due  enact- 
ment of  a  subsequent  statute  covering  the 
same  subject,  or  by  the  operation  of  a  later 
statute  upon  the  occurrence  of  a  definitely 
specified  contingent  event. 

If  it  is  clear  from  its  terms  and  pur- 
pose that  the  intent  of  a  statute  is  that  it 
shall  supersede  another  statute  upon  a 
stated  contingent  event,  the  courts  will  give 
effect  to  such  intent,  when  organic  law  is 
not  thereby  plainly  violated,  since  the  intent 
of  the  law  is  its  vital  force,  and  the  province 
of  the  courts  is  to  ascertain  and  effectuate 
the  valid  legislative  purpose. 

The  statute  expressly  provides  "that  all 
laws  or  parts  of  laws  inconsistent  herewith 
are  hereby  repealed."  This  repeal  of  con- 
flicting charter  powers  becomes  operative 
upon  the  taking  of  the  specifically  desig- 
nated action  by  the  municipality  for  mu- 
nicipal purposes,  under  the  limited  author- 
ity expressly  given  by  the  statute.  This  is 
manifestly  the  legislative  Intent,  and  such 
intent  is  the  vitality  of  the  law.  Thus,  the 
statute  amends  the  charter  powers  of  the 
city,  but  it  does  not  repeal  or  suspend  the 
operation  of  particular  features  of  the  char- 
ter acts,  except  in  the  event  that  expressly 
authorized  action  is  duly  taken  by  the 
municipality  that  is  in  accord  with  this  stat- 
ute, but  is  in  conflict  with  other  charter 
acts.  The  authority  conferred  by  the  stat- 
ute is  for  a  municipal  purpose,  and  is  within 
the  powers  that  the  legislature  could  law- 
fully confer  upon  the  municipality,  viz.,  the 
creation,  change,  and  duty  of  municipal  offi- 
cers and  boards;  the  legislative  powers  and 
duties  of  the  city  council  being  expressly 
excluded. 

Neither  the  Constitution  nor  the  common 
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law  defines  the  line  of  separation  between 
the  powers  that  shall  be  exercised  directly 
by  the  legislature  and  those  that  may  be 
indirectly  exercised  through  delegated  au- 
thority conferred  upon  municipal  govern- 
mental agencies.  Where  the  legislature  has 
authority  to  provide  a  governmental  regu- 
lation, and  the  organic  law  does  not  pre- 
scribe the  manner  of  adopting  or  providing 
it,  and  the  nature  of  the  regulation  does 
not  require  that  it  be  afforded  by  direct 
legislative  act,  such  r^ulation  may  be  pro- 
vided either  directly  by  the  legislature  or 
indirectly  by  the  legislative  use  of  any 
appropriate  instrumentality,  where  no  pro-  ' 
vision  or  principle  of  organic  law  is  thereby 
violated.  If  this  rule  is  not  recognized, 
many  useful  governmental  regulations  may 
be  practically  unattainable  to  the  detriment 
of  the  public,  when,  in  the  language  of  the 
Constitution,  the  "government  is  instituted 
for  the  protection,  security,  and  benefit  of 
the  citizens."  This  salutary  principle  is  ob- 
served with  reference  to  administrative 
boards  and  officers,  and  it  is  specifically  ap- 
plicable to  powers  that  may  be  conferred 
upon  municipalities  for  local  governmental 
purposes.  Such  a  principle  is  particularly 
useful  in  our  system,  where  the  Constitu- 
tion, in  fixing  the  status  and  powers  of, 
municipalities,  expressly  authorizes  the  leg- 
islature "to  provide  for  their  government," 
and  "to  prescribe  their  jurisdiction  and  pow- 
ers, and  to  alter  or  amend  the  same  at  any 
time,"  by  "local  or  special  laws"  to  meet 
the  inherently  varied  local  conditions  and 
requirements  that  are  particular  to  this 
state,  in  the  interest  of  the  public  welfare. 
The  Constitution  expressly  provides  the 
manner  in  which  statutes  shall  be  enacted 
by  the  legislature  itself;  but,  in  providing 
for  legislative  control  of  municipalities,  the 
Constitution  ordains,  in  general  terms,  that 
the  legislature  shall  prescribe  the  "jurisdic- 
tion and  powers"  of  municipalities  and  "pro- 
vide for  their  government."  While  the 
legislature  may  itself  enact  all  the  laws  re- 
quired by  a  municipality,  it  eertainly  may 
delegate  to  the  municipality  power  to  enact 
ordinances  not  in  conflict  with  the  Constitu- 
tion, that  have  the  force  of  law  within  their 
proper  sphere.  In  its  discretion,  the  legis- 
lature may,  by  its  own  direct  enactment  or 
through  the  agency  or  municipal  ordinances 
and  regulations,  prescribe  and  provide  for 
the  "numbers,  powers,  duties,  terms  of 
olfiee,  and  the  time  and  manner  of  election 
or  appointment  of  any  or  all  boards  and 
ofiirers  of  the  city  of  Jacksonville;"  and  the 
legislature  may  itself  provide  how  any  and 
all  boards  and  officers  of  the  city  may  be 
abolished  and  new  boards  and  officers  cre- 
ated, or  it  may  delegate  this  power  to  the 
municipality  or  its  electors,  without  violat- 
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ing  the  organic  law  of  the  land.  This  being 
80,  the  fact  that  gome  of  these  regulations 
may  be  already  directly  prescribed  by  stat- 
ute does  not  deprive  the  legislature  of  the 
right  to  alter  or  amend  them;  and  it  may 
do  so  through  the  medium  of  the  municipal- 
ity, by  express  authority  duly  given,  where 
no  provision  of  the  Constitution  is  thereby 
plainly  violated.  By  authorizing  the  munic- 
ipality to  adopt  regulations  pertaining  to 
the  creation  and  abolishment  and  powers 
and  duties  of  municipal  officers  and  boards 
that  are  in  conflict  with  existing  statutes, 
the  legislature,  in  effect,  expressly  author- 
ized municipal  action  within  its  province; 
and,  when  that  authorized  municipal  action 
is  duly  taken,  the  existing  statutory  regu- 
lations in  conflict  tho'ewith  are,  by  force 
of  the  statute  giving  the  authority,  sus- 
pended or  abrogated.  This  does  not  in  real- 
ity amount  to  the  repeal  of  a  statute  by 
municipal  action;  but  the  operation  of  a 
statute  upon  a  particular  subject  may  be 
suspended  by  the  force  and  effect  of  another 
statute  authorizing  conflicting  municipal 
action  to  be  taken  for  a  municipal  purpose 
in  accordance  with  express  legislative 
authority  given  to  that  end. 

Uniformity  is  not  required  in  the  char- 
•  acter  and  number  or  in  the  powers  and 
duties,  of  municipal  officers;  and  it  is  en- 
tirely clear  that  the  le^slature  may  author- 
ize a  municipality  to  create  and  abolish  its 
own  municipal  offices,  and  to  define  and 
change  the  powers  and  duties  of  its  munici- 
pal officers.  If  the  subject  is  already  cov- 
ered by  the  statute,  the  legislature  may 
abrogate  the  statute  and  confer  the  stated 
authority  upon  the  municipality.  If  the 
conflicting  statutes  are  abrogated  by  force 
and  operation  of  the  statute  conferring  upon 
the  municipality  the  power  to  create  and 
regulate  its  own  officers  and  boards,  there 
is  no  obstacle  to  the  exercise  of  the  author- 
ity by  the  municipality.  Such  is  the  situ- 
ation here.  The  statute  complained  of  con- 
fers a  limited  power  upon  the  municipality 
to  regulate  the  character  and  number  and 
the  powers  and  duties  of  its  administrative 
officers  and  boards  for  municipal  purposes; 
and  when  that  power  is  duly  exercised  with- 
in the  limitations  of  the  law,  the  conflicting 
statutes  are  superseded  by  the  force  and 
operation  of  the  statute  in  conferring  the 
power  upon  the  municipality,  and  in  ex- 
pressly repealing  all  inconsistent  statutory 
provisions. 

The  statute  here  involved  is  limited  in 
its  operation,  is  confined  to  municipal  gov- 
ernmental regulations,  and  is  not,  beyond 
all  reasonable  doubt,  in  conflict  with  the 
principal  of  organic  law  which  forbids  a 
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delegation  of  the  general  lawmaking  power 
of  the  state.     Nor  does  the  statute  in  ef- 
fect authorize  a  mimicipality  to  repeal  a 
state  law.     See  Munn  v.   Finger,   66   Fla. 
572,    51    L.RJL(N.S.)    631,    64    So.    271: 
Yazoo  City  y.  Lig^tcap,  82  Miss.   148,  33 
So.  949;   Dobbin  y.  San  Antonio,  2  Posey, 
Unrep.  Caa.    (Tex.)    708;  St.  Johnabury  v. 
Thompson,  69  Vt.  300,  S9   Am.   Sep.  731. 
9  Atl.  571;  San  Luis  Obispo  v.  Fiti^rald, 
126  Cal.  279,  68  Pac.  699 ;  Bearden  v.  Mad- 
'  ison,  73  Ga.  184,  28  Cyc.  365  et  seq;  Mc- 
,  Quillin  Mun.  Corp.   §§   643,   843;    Plinkie- 
I  wisoh   V.   Portland   R.   Light  &.  P.   Co.  58 
I  Or.  499,  115  Pae.  ISl;  Smith,  Mun.-  Corp. 
I  §  100;  Dill.  Mun.  Corp.  69,  673. 

The  Constitution  is  the  controlling  law, 
and     while,     in     appropriate     proceedings 
properly  taken,  it  may  be  the  duty  of  the 
court  to  declare  a  legislative  enactment  to 
,  be   inoperative  in   whole  or  in   part,  if  it 
'  plainly   violates   the   Constitution,   yet,  a« 
under  our  system  of  government  the  law- 
making power  of  the  legislature  is  subject 
I  only   to   the   limitations   contained   in   the 
!  state  and  Federal  Constitutions,  the  court 
I  should,  in  deference  to  the  legislature,  take 
care  to  so   interpret  an   enactment   as  to 
make  it  consistent  with  the  Constitution, 
I  if  it  can  i>e  done  upon  any  reasonable  con- 
sideration   of    the    legislative    intent,    as 
I  shown  by  a  fair  application  of  all  the  lan- 
guage used  to  the  purpose  designed  to  be 
'  accomplished  by  the  enactment. 
I      In  State  ex  rel.  Lamar  v.  Dillon,  42  Fla. 
95,  28  So.  781,  the  portion  of  the  ordinance 
condemned  was  in  direct  conflict  with  the 
prior  statute  on  the  subject,  and  not  autlior- 
ized  by  the  later  statute.     Here  the  ordi- 
nance apparently  accords  with  the  statute 
authorizing  its  adoption. 

In  the  cases  of  State  ex  rel.  Mueller  v. 
Thompson,  149  Wis.  488,  43  L.R.A.(N.S.) 
339,  137  N.  W.  20,  Ann.  Caa.  1913C,  774: 
State,  Dexheimer,  Prosecutor,  v.  Orange,  60 
N.  J.  L.  Ill,  36  Atl.  706;  Elliott  v. 
Detroit,  121  Mich.  611,  84  N.  W.  820,  and 
other  cases  holding  such  authority  to  be  s 
delegation'of  lawmaking  power  in  violation 
of  organic  law,  the  decisions  were  appar- 
ently controlled  by  the  restrictive  provisions 
of  the  Constitution  or  by  the  unrestricted 
nature  of  the  authority  conferred.  In  this 
state  uniformity  of  municipal  government 
is  not  required,  and  the  legislature  has 
plenary  powers  in  the  premises.  The  or- 
dinance is  apparently  in  substantial  accord 
with  the  statute,  and  it  ia  not  clearly  void 
for  uncertainty.  The  statute  is  not  affected 
by  the  restraining  of  the  first  election 
thereunder  at  the  time  required  by  the  act. 
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See  State  ex  rel.  Law  y.  Saxon,  25  Fla.  792, 
6  So.  858.  The  diacussion  herein  has  refer- 
ence to  the  particular  statute  as  applied  to 
«  municipality  under  the  present  Constitu- 
ticm  of  this  state. 


The  restraining  order  appealed  from  is 
reversed. 

Sctaackleford,  Ch.  J.,  and  Taylor,  Cock- 
rell,  and  Hocker,  JJ.,  concur. 


AnnotatTon — Statutes  conferring  powers  upon  municipalities  or  counties  in 
respect  to  their  officers  as  a  delegation  of  l^pslative  power. 


The  present  note  is  concerned  with 
the  authority  which  may  be  delegated 
by  the  l^slatore  to  a  municipality  or 
county  over  its  officers  without  violating 
the  constitutional  restriction  against  a 
delegation  of  legislative  power. 

The  right  to  confer  upon  a  munici- 
pality an  option  as  to  whether  or  not  it 
will  adopt  a  law  enacted  by  the  legisla- 
ture is  a  different  question,  although  the 
adoption  or  rejection  of  such  a  law  may 
affect  the  municipal  officers.  Conse- 
quently, cases  of  such  a  character  have 
been  exoluded.  Likewise,  the  right  to 
confer  upon  a  mimicipality  power  to  re- 
district  its  subdivisions  has  been  ex- 
cluded, although  a  redistricting  may  in- 
directly affect  its  officers. 

As  to  the  power  of  the  legislature  to 
delegate  to  a  municipality  authority 
to  form  or  amend  its  charter,  see  note  to 
State  ex  rel.  Mueller  v.  Thompson,  43 
L.R.A.(N.S.)  339. 

Upon  the  general  question  of  the  con- 
stitutionality of  a  commission  form  of 
government  for  municipalities,  see  note 
to  State  ex  rel.  Hunt  v.  Tausick,  35 
LJl.A.(N.S.)  802,  and  supplementary 
notes  to  State  ex  rel.  Simpson  v.  Man- 
kato,  41  L.R.A.(N.S.)  Ill,  and  Munn  v. 
Finger,  51  L.R.A.(N.S.)  632. 

Some  constitutional  provisions  require 
the  legislature  to  provide  for  certain 
offices.  The  legislature,  under  such  a 
constitutional  provision,  cannot  dele- 
gate to  county  supervisors  the  power  to 
create  an  office  included  in  the  provi- 
sion. Eldorado  County  v.  Meiss  (1893) 
100  CaL  274,  34  Pac.  716  (dictum); 
Los  Angeles  County  v.  Lopez  (1894)  104 
CaL  257,  38  Pac.  42;  People  v.  Wheeler 
(1902)  136  CaL  655,  69  Pac.  435  (dic- 
tum), disapproving  People  v.  Fergnison 
(1884)  65  OaL  288,  4  Pac.  4,  holding  that 
the  power  to  appoint  a  licensed  tax  col- 
lector implied  from  a  statute  empower- 
ing the  board  of  supervisors  of  the  sev- 
eral counties  to  levy  and  collect  cer- 
tain licenses  was  not  in  conflict  with 
the  constitutional  provision  requiring 
the  l^slstnre  by  general  and  uniform 
laws  to  provide  for  the  election  or  ai>- 
pointment  of  the  county  officers,  pre- 
scribe their  duties,  and  fix  their  terms  of 
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office.  Nothing  is  said  in  the  latter  case 
of  this  being  a  valid  delegation  of 
power  to  the  board  of  supervisors. 

The  legislature  cannot  delegate  to  a 
city  the  power  to  create  police  courts, 
under  a  Constitution  giving  to  the  legis- 
lature such  power.  Ee  Cloherty  (1891) 
2  Wash.  137,  27  Pac.  1064.  The  power 
conferred  by  such  a  constitutional  pro- 
vision upon  the  legislature  to  create  ad- 
ditional inferior  courts  is  not  one  of  its 
original  inherent  powers  as  the  supreme 
legislative  body  of  the  state,  which  can 
be  delegated  by  it,  but  is  a  delegated 
power  which  must  be  exercised  in  the 
manner  jwinted  out,  and  cannot  be  again 
delegated. 

Without  referring  to  any  particular 
constitutional  provision,  a  statute  au- 
thorizing a  municipal  council  to  create 
new  departments  in  the  government,  and 
to  define  their  powers,  was  held  illegal 
in  Pittsburgh's  Petition  (1890)  138  Pa. 
401,  21  Atl.  757,  759,  761,  the  court 
stating  that  the  l^islature  must  settle 
the  system  of  government  for  each  class 
of  cities,  and  it  must  be  the  same  for 
each  and  every  member  of  each  class. 
No  city  in  any  class  can  change  the 
number  or  the  distribution  of  powers 
among  the  departments  into  which  its 
government  is  cast  by  the  legislature. 

An  act  conferring  upon  the  common 
council  of  a  city  power  to  consolidate 
any  two  public  offices  of  the  eity,  or  of 
any  of  its  departments,  and  to  enact 
that  the  duties  of  the  offices  so  consoli- 
dated shall  thereafter  be  performed  by 
one  and  the  same  person,  is  an  invalid 
attempt  to  delegate  to  municipalities 
powers  which  can  be  exercised  only  by 
the  legislature  itself.  State,  Dexheimer, 
Prosecutor,  v.  Orange  (1897)  60  N.  J.  L. 
Ill,  36  Atl.  706.  It  is  stated  by  the 
court  that,  by  the  exercise  of  the  powers 
conferred  in  the  act,  the  common  council 
can,  not  only  consolidate  any  two  public 
offices  of  the  city,  but  they  have  power 
by  ordinance  to  fix  and  determine  the 
nature  of  the  duties  of  the  consolidated 
office,  and  to  a  certain  extent  to  fix  the 
length  of  the  term  for  which  the  holder 
thereof  shall  be  elected  or  appointed; 
that  by  the  exercise  of  these  powers  the 
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common  council  can  change  the  whole 
scheme  of  government  provided  by  the 
charter  of  its  city,  and,  by  a  series  of 
consolidations,  concentrate  most,  if  not 
all,  of  the  functions  of  government  in 
one  and  the  same  persons. 

With  reference  to  the  number  of  oflS- 
cials,  it  has  been  held  that  the  legisla- 
ture cannot  delegate  to  a  county  board 
the  power  to  determine  the  number  of 
municipal  courts  there  shall  be  in  the 
county,  under  a  Constitution  vesting  in 
the  legislature  the  exclusive  power  to 
create  and  establish  courts.  State  ex 
rel.  Williams  v.  Sawyer  County  (1909) 
140  WiB.  634,  123  N.  W.  248.  The  l^is- 
lature  in  this  case  had  passed  a  munici- 
pal court  act  and  provided  that  the 
board  of  supervisors  of  any  countj'  may, 
by  a  majority  vote  of  all  its  members, 
adopt  it.  So  far  as  the  act  enabled  the 
board  of  supervisors  to  adopt  or  reject 
the  law  for  its  county,  it  was  held  valid, 
but  in  90  far  as  it  went  further  and 
authorized  the  board  to  determine  the 
number  of  municipal  Courts,  it  was  held 
an  invalid  delegation  of  l^islative 
power. 

On  the  contrary,  a  provision  in  a 
statute  empowering  cities  to  frame  their 
OAvn  charters,  as  authorized  by  a  con- 
stitutional provision,  that  the  cities  so 
framing  their  charters  shall  fix  the 
number  of  members  of  the  board  of 
education  and  their  terms  of  office,  and 
regulate  the  time  and  manner  of  their 
election,  has  been  held  not  an  invalid 
delegation  of  legislative  power  over  the 
school  system  of  the  state.  Cotteral  v. 
Barker  (1912)  34  OUa.  533,  126  Pac. 
211. 

And  it  has  been  held  that  the  legisla- 
ture may  delegate  to  the  board  of  county 
commissioners  authority  to  increase  the 
number  of  justices  of  the  peace  within 
their  respective  counties  whenever  the 
precinct  of  a  justice  increases  to  more 
than  a  stated  number  of  inhabitants. 
Pueblo  County  v.  Smith  (1896)  22  Oolo. 
534,  33  L.R.A.  465,  46  Pac.  357.  This 
decision  is  upon  the  theory,  however, 
that  whenever  the  prescribed  conditions 
are  made  to  appear  in  any  precinct,  it 
is  the  imperative  duty  of  the  board  of 
county  commissioners  to  appoint  the  ad- 
ditional officers  therein  prescribed. 

A  law  enacting  that  whenever  a 
county  court  shall  be  of  opinion  that  the 
public  service  requires  a  greater  num- 
ber of  justices  or  constables  in  any  dis- 
trict than  those  specified  in  the  Consti- 
tution, and  shall  so  enter  of  reoord  and 
designate  the  number  of  such  additional  i 
officers,  and  give  notice  thereof,  such ' 
L.R.A.1916D. 


officers  shall  be  elected,  is  not  an  unwar- 
ranted delegation  of  legislative  power. 
Ex  parte  Bassitt  (1394)  90  Va.  679,  19 
S.  E.  463..  "There  is  here,"  says  the 
court,  "no  delegation  of  legislative 
power,  but  the  county  courts  are  merely 
empowered  to  dec.lare  the  event,  so  to 
speak,  upon  which  the  act  is  to  take 
effect  within  their  respective  counties.*' 

The  right  to  authorize  the  appoint- 
ment of  municipal  officers  by  the  munic- 
ipality has  not  been  directly  deeidedL, 
but  the  court  expressed  an  opinion  in 
Nelson  v.  Troy  (1895)  11  Wash.  435,  39 
Pac.  974,  that  the  legislature  might  dele- 
gate to  the  board  of  supervisors  of  a 
county  authority  to  appwint  deputies 
for  the  county  officers  and  fix  the  com- 
pensation. But  this  appears  to  have 
been  conceded  in  the  case. 

And  it  is  stated  in  Re  Cleveland 
(1889)  52  N.  J.  L.  188,  7  L.B.A.  431,  19 
Atl.  17,  20  Atl.  317,  with  reference  to 
an  act  concerning  the  government  of 
cities  which  vested  in  the  respective 
mayors  of  the  cities  the  power  to  ap- 
point the  chief  municipal  officers,  in 
substitution  for  the  previously  existing 
methods  of  appointment,  that  any  legis- 
lative act  which  puts  it  within  the  power 
of  any  political  district  to  exercise  a 
function  of  local  government,  and  which 
is  a  complete  and  perfect  declaration 
of  the  legislative  will,  is  not  obnoxious 
to  the  chai^  that  it  delegates  the  law- 
making power.  It  does  not  appear, 
however,  that  the  statute  in  this  case 
was  attacked  directly  upon  this  theory. 

The  right  to  define  the  duties  ot 
municipal  officers  may  be  delegated  to 
the  municipality.  Thus,  the  legislature 
may  delegate  to  a  municipal  council  the 
power  to  prescribe  the  duty  and  fix  the 
compensation  of  all  officers  and  em- 
ployees of  the  municipality,  and  require 
bonds  with  sureties  for  the  performance 
of  the  duties  of  all  officers  and  em- 
ployees. State  ex  rel.  Gentry  v.  Dodson 
(1909)  123  La.  903,  49  So.  635. 

It  is  stated  in  Glould  v.  Baltimore 
(1913)  120  Md.  534,  87  Atl.  818,  to  be 
perfectly  clear  that,  as  the  l^ialatnre 
has  the  right  and  power  to  change  at 
any  time  the  duties  and  oompensations 
of  constables,  it  can  also  del^ate  and 
confer  opon  a  city  the  power  to  pass 
ordinances  to  accomplish  the  same  pur- 
pose. 

The  legfislature  may  confer  upon  a 
municipality  power  to  confer  on  justices 
of  the  city  jurisdiction  over  offenses 
against  its  ordinances.  State  ex  rel. 
Dnnlap  v.  Nohl  (1902)  113  Wis.  15,  88 
N.  W.  1004.    The  act.  of  the  legislature 
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created  the  justices  of  the  pesee  and  in- 
vested them  -with  all  jnriBdiction  belong- 
ing to  such  officers.  The  city  elected 
from  among  the  other  city  officers  cer- 
tain justices  to  enforce  its  ordinances. 
The  court  states  that  such  an  act  is  en- 
tirely local  in  its  character;  that  it  re- 
lates only  to  the  peace  and  welfare  of 
the  community  incorporated,  and  not  of 
the  state  generally,  and  the  corporation 
may  properly  be  given  power  to  l^slate 
thereon. 

The  legislature  may  delegate  to  the 
board  of  trustees  of  a  mmiicipality  au- 
thority to  make  the  city  treasurer  ex 
officio  city  tax  collector  and  license  tax 
collector.  Woodland  v.  Leech  (1912)  20 
OaL  App.  15,  127  Pao.  1040.  This  sim- 
ply amounts  to  a  grant  of  power  to  be 
exercised  in  the  discretion  of  the  trus- 
tees to  relieve  one  municipal  officer  of  a 
ministerial  executive  duty  and  transfer 
it  to  another.  Even  if  it  be  regarded  as 
a  legislative  attempt  to  confer  authority 
upon  the  local  lawmaking  body  to  create 
the  office  of  city  tax  collector,  it  does  not 
seem  to  be  obnoxious  to  any  constitu- 
tional provision.  The  municipal  govern- 
ment act  in  this  ease  made  the  marshal 
collector  of  city  licenses,  but  contained 
the  provision  that  the  board  of  trustees 
might  make  the  city  treasurer  ex  officio 
city  tax  collector  and  license  tax  col- 
lector. 

And  the  municipality  may  be  empow- 
ered to  fix  the  compensation  of  its  offi- 
cers. State  ex  rel.  Gentry  v.  Dodson 
(La.);  Oould  v.  Baltimore  (Md.);  and 
Nelson  v.  Troy  (Waah.)  supra. 

It  was  decided  in  Re  Salary  of  Supe- 
rior Ct.  Judges  (1914)  82  Wash.  623, 144 
Pac.  929,  that  the  legislature  might  del- 
egate to  the  board  of  county  eommis- 
sionera  of  a  county  authority  to  increase 
the  salary  of  the  judges  of  the  superior 
court  to  an  amount  not  exceeding  a 
named  maximum.  The  court  states: 
"But  if  we  concede,  as  we  must,  that  the 
legislature  has  power  to  authorize  the 
board  at  its  option  to  increase  salaries 
at  all,  it  is  difficult  to  see  why  it  may 
not  authorize  such  board  to  fix  the 
amount  of  such  salaries  between  a  min- 
imum and  a  maximum  amount." 

The  legislature  may  delegate  to  the 
county  board  authority  to  fix  the  fees  to 
be  allowed  justices  of  the  peace  in  cer- 
tain cases  before  them.  Ryan  v.  Out- 
gamie  County  (1891)  80  Wis.  336,  50  N. 
W.  340;  Wentworth  v.  Racine  County 
(1898)  99  Wis.  26,  74  N.  W.  551.  So, 
the  legislature  may  confer  upon  a  city 
the  power  to  fix  the  compensation  of  the 
members  of  its  police  force.  Sullivan 
L.K.A.1916D. 


V.  Bridgeport  (1909)  81  Oomi.  660,  71 
Atl.  906. 

The  legislature  may  delegate  to  the 
board  of  county  commissioners  the  dis- 
cretionary power  of  fixing  the  compen- 
sation of  county  officers  other  than 
themselves  within  certain  prescribed 
limits  fixed  by  the  legislature.  Stookey 
V.  Nez  Perces  County  (1899)  6  Idaho, 
542,  57  Pac.  312.  The  Constitution  of 
this  state  granted  to  the  boards 
of  county  commissioners  discretionary 
power  with  reference  to  the  salary  of 
the  county  attorney.  This  is  stated  to 
have  shaped  the  public  policy  with  ref- 
erence to  the  question  under  considera- 
tion, the  court  saying  that,  this 
vesting  of  the  discretionary  power  in  the 
board  of  county  commissioners  having 
been  indorsed  by  the  people  in  the  Con- 
stitution, and  there  being  nothing  in  the 
Constitution  prohibiting  such  a  delega- 
tion of  power,  the  delegation  of  powei 
must  be  held  valid.  This  decision  was 
approved  in  Reynolds  v.  Oneida  County 
(1899)  6  Idaho,  787,  59  Pac.  730. 

A  statute  empowering  municipalities 
to  provide  by  ordinance  that  certain 
municipal  officers  shall  receive  in  lieu 
of  all  fees  allowed  by  law  or  ordinance 
a  fixed  salary,  and  providing  further 
titat  no  such  officer  shall  receive  any  fees 
or  any  other  compensation  for  his  serv- 
ices, was  held  not  open  to  the  objection 
that  it  was  a  delegation,  of  power  on  the 
theory  that  it  could  take  effect  only  upon 
a  vote  of  the  city  council,  thus  making 
a  law .  of  the  state  dependent  upon  the 
action  of  a  municipality.  Des  Moines  v. 
Hillis  (1881)  55  Iowa,  643,  8  N.  W.  638. 

A  provision  in  a  statute  fixing  the 
compensation  of  a  county  supterintend- 
ent  at  a  per  centum  of  state  money  dis- 
bursed by  him,  that  if  the  county  board 
of  education  should  by  majority  vote  re- 
quire the  full  time  of  the  county  super- 
intendent in  the  discharge  of  the  duties 
of  bis  office,  the  county  board  shall  fix 
his  compensation  on  a  salary  basis  with- 
in certain  limits  and  terms  of  payment, 
is  not  a  delegation  of  legislative  power 
to  the  county  board.  McNiell  v.  Spark- 
man  (1913)  184  Ala.  96,  63  So.  977.  The 
court  states  that  by  the  enactment  of  the 
law  in  question  the  legislature  has  not 
delegated  any  part  of  that  constitutional 
and  prerogative  power  which  is  pecu- 
liarly its  own.  It  has  not  delegated  any 
power  strictly  and  exclusively  legisla- 
tive. It  has  committed  to  the  discretion 
of  the  representative  county  board  cer- 
tain matters  of  detail  in  the  adminis- 
tration in  the  educational  system  in  the 
'  county. 
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Some  constitutional  provisions  require 
the  legislature  to  fix  the  compensation 
of  certain  officers. 

Under  such  a  constitutional  provision 
the  legislature  cannot  delegate  the 
power.  The  board  of  supervisors  of  a 
county  cannot  be  empowered  to  fix  the 
salaries  of  officers  coming  within  such  a 
provision.  People  ex  rel.  Atkinson  v. 
Johnson  (1892)  95  OaL  471,  31  Pac  611; 
Doherty  v.  Ransom  County  (1895)  5 
N.  D.  1,  63  N.  W.  148. 

The  legislature  has  no  power,  after 
fixing  the  salaries  of  county  clerks  and 
providing  that  each  clerk  should  pay  his 
own  deputy,  to  authorize  the  boards  of 
supervisors  to  allow  one  or  more  depu- 
ties at  the  expense  of  the  county,  if  in 
their  opinion  the  salary  provided  is  in- 
sufficient. Dougherty  v.  Austin  (1892) 
94  OaL  601,  16  LJl.A.  161,  28  Fae.  834, 
29  Pac.  1092. 

But  it  has  been  held  under  such  a 
constitutional  provision,  where  a  maxi- 
mum is  prescribed  by  the  legislature, 
the  county  commissioner  may  be  em- 
powered to  fix  the  compensation  within 
this  maximum.  Staples  v.  Llano  County 
(1894)  9  Tex.  Civ.  App.  201,  28  S.  W. 
569,  holding  that  the  legislature  may 
empower  the '  commissioners  to  fix  the 
commission  to  be  received  by  the  county 
treasurer  on  moneys  received  and  dis- 
bursed by  him  within  a  fixed  maximum. 

And  in  Brookings  County  v.  Murphy 
(1909)  23  S.  D.  311,  121  N.  W.  793,  a 
statutory  provision  fixing  the  compen- 
sation of  registrars  of  deeds  and  county 
auditors  at  a  percentage  of  the  value  of 
the  property  La  their  respective  counties, 
but  containing  a  proviso  that  it  shall 
not  in  any  event  exceed  $1,200  per  an- 
num, and  a  second  proviso  that  in  coun- 
ties over  a  certain  population  the  board 
of  county  commissioners  may  in  their 
discretion  allow  a  salary  not  exceeding 
$1,500  per  annum  to  the  county  auditor, 
was  sustained,  the  court  stating  that, 
while  the  statute  does  not  prescribe  the 
precise  number  of  dollars  which  shall  be 


paid  in  eompensation  to  the  auditor,  it 
does  prescribe  a  definite  rule  by  which 
compensation  shall  be  determined  and 
allowed. 

Deputies  of  officers  have  been  held  not 
officers  within  the  meaning  of  such  a 
constitutional  provision.  Accordingly, 
the  right  to  delegate  authority  with  ref- 
erence to  deputies  is  not  limited  thereby. 
Nelson  v.  Troy  (1895)  11  Wash.  436,  39 
Pac.  974. 

On  the  same  theory  it  was  held  to  be 
within  the  power  of  the  l^slatnre  to 
direct  the  county  commissioners  to  fix 
the  sum  to  be  paid  deputies,  assistants, 
book-keepers,  clerks,  and  other  employees 
of  an  officer  of  the  county,  as  compen- 
sation, under  a  constitutional  provision 
requiring  the  general  assembly  to  fix  the 
term  of  office  and  compensation  of  all 
officers.  Theobald  v.  Stete  (1907)  30 
Ohio  C.  C.  414. 

And  in  Bennett  v.  State  (1915)  — 
OklA.  — ,  150  Pac.  198,  deputies  were 
held  not  to  be  officers.  Consequently, 
an  act  vesting  the  board  of  county  com- 
missioners with  authority  to  fix  their 
salaries  was  held  not  a  delegation  of 
legislative  power  fixed  by  the  constitu- 
tional provision  that,  until  otherwise 
provided  by  law,  the  terms,  duties, 
powers,  qualifications,  and  salary  and 
compensation  of  all  county  and  township 
"officers"  not  otherwise  provided  by  thuf 
Constitution  shall  be  as  now  provided  by 
the  laws  of  the  territory  of  Oklahoma 
for  like-named  officers. 

Such  a  constitutional  provision  does 
not  apply  to  officers  created  by  the  l«g- 
islature  under  a  constitutional  provision 
authorizing  the  appointment  of  sealers 
of  weights  and  measures,  who  exercise 
a  part  of  the  police  powers  of  the  state. 
Consequently,  the  legrislature  may  dele- 
gate to  the  board  of  supervisors  of  a 
county  or  city  and  county  the  duty  of 
fixing  the  salaries  of  such  officers  in- 
stead of  doing  so  itself.  Scott  v.  Bovle 
(1912)  164  OaL  321, 128  Pac.  941. 

W.  A.  E. 


KENTUCKY  COXmT  OF  APPEALS. 

KENTLAND  COAL  A  COKE  COMPANY 
et  al. 

V. 

THOMAS  KEEN  et  al. 
(168  Ky.  836,  183  S.  W.  247.) 


is  not  to  sell  the  land  in  the  lifetime  of  the 

grantor  is  a  condition  subsequent. 

For  other  cases,  see  Covenants  and  Condi- 
tions, II.  a,  in  Dig.  1-62  A'.  S. 

Same  —  valldltr. 
2.  A  condition   subsequent  in   a  deed  of 

real    estate    prohibiting   the   grantee   from 


Deed  —  condition  snbseqnent  —  prohl- 
blUon  of  sale. 

1.  A  provision  in  a  deed  that  the  grantee  '  tation  following  this  case~  post,  930. 
LJI.A.1916D. 


Note.  —  As  to  validity  and  efTect  of  pro- 
vision in  deed  that  the  grantee  shall  not 
sell  in  the  lifetime  of  the  grantor,  see  anno- 
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selling  the  property  during  tlie  lifetime  of 

the  grantor  ia  valid. 

for  other  caset,  see  Covemtntt  and  Condi- 

tiotu,  II.  d,  in  Dig.  ISZ  ^.  8. 
Same  —  broach  of  condition  —  wnlTcr. 

3.  Failure  of  a  grantor  who  has  deeded 
land  on  condition  that  it  shall  not  be  sold 
during  his  lifetime  to  proceed  for  a  for- 
feiture on  condition  broken  waives  the  for- 
feiture. 

For  other  cases,  see  Covenants  and  Condi- 
tions, III.  a,  in  Dig.  1-52  y.  8. 

Incompetent  person  ^  deed  —  right  to 
defeat. 

4.  A  deed  before  inquisition  found  by  one 
afterwards  adjudged  incompetent  cannot  be 
defeated  by  the  grantor  or  his  heir*  in  the 
hands  of  a  subMquent.  purchaser  without 
notice,  in  due  course,  and  for  a  valuable 
consideration. 

For  other  oases,  see  Incompetent  Persons, 
II.  in  Dig.  1-52  Jf.  8. 

(March  7,  1916.) 

("1  ROS.S  APPEALS  from  a  judgment  of 
J  the  Circuit  Court  for  Pike  County  in 
a  suit  for  the  cancelation  of  certain  deeds, 
defendants  appealing  from  the  judgment  in 
plaintiflTs'  favor,  and  plaintifTs'  appealing 
from  the  portion  of  the  judgment  directing 
them  to  pay  to  grantee  Justice  the  con- 
sideration paid  by  him  to  their  father  for 
certain  land.     Reversed. 

The  facts  are  stated  in  the  opinion, 

Mr.  F.  W.  Stowers  for  plaintiffs. 

Messrs.  Auxler,  Harman,  St  Francis 
and  Hager  Jt  Stevrart,  for  defendants: 

Plaintiffs  were  estopped,  nnder  the  cir- 
cumstances proven  in  this  ease,  to  claim 
the  land  sold  ahd  deeded  by  Keen  to  Jus- 
tice, or  to  ask  in  any  way  to  invalidate  the 
depd  or  defeat  the  title  of  Justice  and  the 
subsequent  purchasers  thereof. 

Pond  Creek  Coal  Co.  v.  Runyan,  161  Ky. 
64,  170  8.  W.  501;  Foreman  v.  Uoyd,  15« 
Ky.  772,  162  S.  W.  83;  Malone  v.  Mark, 
6  Ky.  Opin.  177;  Malone  v.  Barrell,  «  Ky. 
Opin.  502;  Simmons  v.  Simmons,  150  Ky. 
85,  150  S.  W.  69;  Fields  v.  Napier,  26  Ky. 
L.  Rep.  240,  80  S.  W.  1110;  Poindexter  v. 
Rawlings,  106  Tenn.  97,  82  Am.  St.  Rep. 
869,  59  S.  W.  766;  Beasley  v.  Phillips,  20 
Ind.  App.  182,  50  N.  E.  488. 

Mr.  J.  S.  Cllne  also  for  defendants. 

Thomas,  J.,  delivered  the  opinion  of  the 
court: 

The  purpose  of  this  suit,  which  was 
brought  in  the  court  below  by  appellees, 
being  the  children  and  heirs  at  law  of 
George  W.  Keen,  is  to  obtain  a  cancelation 
of  the  deeds  by  which  appellants  Kentland 
Coal  A  Coke  Company  and  G.  E.  Rowe,  who 
were  defendants  below,  hold  title  to  the 
land  in  dispute,  and  to  have  the  court  ad- 
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judge  them  to  be  the  owners  of  the  tract  of 
land  containing  208  acres. 

The  facts  are  these:  On  the  17th  day  of 
December,  1880,  Harper  Keen,  the  father 
of  George  W.  Keen,  conveyed  the  fee  simple 
title  to  the  land  to  the  latter,  but  in  that 
deed  there  was  inserted  this  clause:  "And 
said  George  Keen  is  not  to  sell  this  land  in 
my  (Harper  Keen's)  lifetime."  On  Janu- 
ary 9,  1892,  and  while  Harper  Keen  was 
still  living,  George  W.  Keen  and  his  wife 
executed  an  absolute  deed  to  the  land  to 
one  W.  H.  Justice,  and  by  mesne  convey- 
ances, consisting  of  some  eight  or  nine,  the 
appellant  G.  E.  Rowe  became  the  owner  of 
the  surface  of  the  land,  and  the  appellant 
Kentland  Coal  &  Coke  Company  became  the 
owner  of  the  mineral  under  the  land  and  all 
the  mineral  rights  incident  thereto,  and 
were  such  at  the  ti^le  this  suit  was  filed. 

The  relief  is  sought  upon  the  two  grounds 
as  alleged,  that:  (1)  The  deed  executed 
by  George  W.  Keen  to  W.  H.  Justice  on 
January  9,  1892,  was,  because  of  the  pro- 
hibitive clause  above,  absolutely  void  at  the 
time  it  was  executed,  and  was  wholly  in- 
effectual to  convey  any  kind  of  title  or  in- 
terest to  the  grantee  Justice,  and  as  a  con- 
sequence all  subsequent  conveyances  were 
likewise  null  and  void;  (2)  that  the  father 
of  appellees,  George  W.  Keen,  at  the  time 
he  executed  the  deed  to  Justice,  was  non 
compos,  and  wholly  disabled  mentally  from 
realizing  the  import  of  his  act,  and  there- 
fore his  deed  was  ineffectual  to  pass  the 
title  to  the  land,  it  being  claimed  that  his 
grantee  had  knowledge  of  his  mental  condi- 
tion. Upon  a  submission  of  the  cause  the 
trial  court  sustained  the  first  contention 
made  by  appellees,  and  not  only  canceled 
the  deeds  of  appellants,  but  also  canceled 
all  intervening  deeds,  although  none  of  the 
parties  to  them  were  parties  to  the  suit. 
It  also  by  its  judgment  ordered  the  appel- 
lees, before  taking  possesion  of  the  land,  to 
pay  to  W.  H.  Justice  the  consideration 
which  he  had  paid  their  father  for  the  land, 
and  adjudged  it  to  be  a  lien  thereon,  all  of 
which  was  done  without  Justice  being  made 
a  party,  or  without  anyone  asking  that  it 
be  done.  Complaining  of  this  judgment, 
the  defendants  prosecute  this  appeal,  and 
appellees  have  prayed  a  cross  appeal  from 
that  portion  of  the  judgment  directing  them 
to  pay  Justice  the  consideration  which  he 
paid  to  their  father. 

A  consideration  of  the  first  question 
raised  by  the  petition  involves  an  inquiry 
into  the  nature,  effect,  and  scope  of  the  in- 
serted clause  in  the  deed  from  Harper  Keen 
'  to  his  son,  George  W.  Keen,  and  also,  what 
would  be  the  effect  if  the  restraint  upon 
alienation  attempted  to  be  imposed  by  it 
should  be  violated  by  the  grantee  during 
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the  lifetime  of  the  grantor!  That  this 
clause  creates  what  is  known  in  the  law  of 
real  estate  conveyances  as  a  condition  sub- 
sequent there  can  be  no  doubt.  This  is  so 
manifest  as  to  be  at  once  accepted  without 
the  citation  of  authorities.  It  is  well  known 
that  this  character  of  condition  is  dis- 
favored in  the  law  because  its  tendency  is 
towards  an  impairment  of  the  fee  and  in 
derogation  thereof;  consequently,  the  com- 
mon law,  as  well  as  modern  courts,  hare 
construed  such  stipulations,  wherever  the 
language  used  was  sufficiently  ambiguous  to 
justify  it,  as  covenants  between  the  grantor 
and  the  grantee,  and  not  as  conditions  subse- 
quent. Devlin,  Deeds,  §§  970b,  970c,  and  the 
many  cases  referred  to  in  the  notes  there- 
tol  However,  where  the  language  used  is 
plain  and  unambiguous,  and  the  intent  of 
the  grantor  clear,  it  will  be  construed  to  be 
a  condition  subsequent.  The  rule,  as  stated 
by  the  author  of  the  work  on  Deeds,  supra, 
in  §  970d,  is:  "The  general  rule  undoubted- 
ly is  that  courts  will  incline  to  construe 
the  language,  wherever  it  is  possible  to  do 
so,  into  a  covenant  rather  than  a  condition. 
Still,  if  it  is  the  clear  intention  of  the  par- 
ties to  create  an  estate  upon  condition  sub- 
sequent, the  courts  must  give  effect  to  the 
intention  of  the  parties." 

Restraints  upon  alienation  imposed,  by 
conditions  subsequent  may  be  absolute  or 
partial,  and  wherever  absolute,  unless  there 
is  a  limitation  over  of  the  fee  after  breach, 
they  are  void.  Co.  Litt,  §  360;  24  Am.  & 
Eng.  Enc.  Law,  2d  ed.  page  867;  Devlin, 
Deeds,  §  968;  Lawson  v.  Lightfoot,  27  Ky. 
L.  Rep.  217,  84  S.  W.  739;  Harkness  "v. 
Lisle,  182  Ky.  767,  117  S.  W.  264;  Stewart 
V.  Brady,  3  Bush,  623;  Stewart  v.  Barrow, 
7  Bush,  368;  Rice  v.  Hall,  19  Ky.  Ll  Rep. 
814,  42  8.  W.  99;  Kean  v.  Kcan,  13  Ky. 
L.  Rep.  966,  18  S.  W.  1032,  19  S.  W.  184; 
Johnson  v.  Dumeyer,  23  Ky.  L.  Rep.  2248, 
66  S.  W.  1025;  Morton  v.  Morton,  120  Ky. 
261,  86  S.  W.  1188.  This  court,  however, 
has  upheld  the  validity  of  conditions  sub- 
sequent imposing  a  partial  restraint  upon 
alienation  perhaps  to  a  greater  extent  than 
any  other  state  in  the  Union.  This  is 
shown  by  the  opinion  of  this  court  in  the 
case  of  Lawson  v.  Lightfoot,  27  Ky.  L.  Rep. 
217,  84  S.  W.  739,  from  which  we  quote  as 
follows:  "It  must  be  conceded  that  the  great 
weight  of  authority  outside  of  Kentucky  i» 
to  the  effect  that  where  the  fee  simple  title 
to  real  estate  passes  under  a  deed  or  will, 
any  restraint  attempted  to  be  imposed  by 
the  instrument  upon  its  alienation  by  the 
grantee  or  devisee  is  to  be  treated  as  void, 
and  such  is  clearly  the  rule  announced  by 
Mr.  Oray  in  his  excellent  work  on  'Re- 
straints on  Alienation.'  But  the  contrary 
view  has  been  adopted  by  this  court  in  re- 
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peated  decisions,  beginning  with  Stewart 
V.  Brady,  3  Bu'sh,  623,  and  ending  w^itb 
Wallace  v.  Smith,  43  Ky.  263,  68  S.  W.  131 
(Stewart  v.  Barrow,  7  Bush.  368;  Rice  v. 
Hall,  19  Ky.  L.  Rep.  814,  42  S.  W.  89: 
Kean  v.  Kean,  18  Ky.  L.  Rep.  956,  18  S. 
\V.  1032,  19  S.  W.  184;  Johnson  v.  Dumeyer, 
23  Ky.  L.  Rep.  2243,  66  8.  W.  1023.)  In 
other  words,  the  accepted  doctrine  in  this 
state  is  that  restraints  upon  alienation 
may  be  imposed  for  a  reasonable  period. 
This  court  has,  however,  never  fixed  a  limit 
to  such  restraint,  but  in  Stewart  v.  Brady. 
3  Bush,  623,  it  was  held  that  a  devise  of 
land  to  the  testator's  daughter  with  the 
limitation  that  it  should  not  be  disposed  of 
by  her  until  she  became  thirty-flve  years  of 
age  was  reasonable;  and  in  Kean  v.  Kean, 
13  Ky.  L.  Rep.  956,  18  S.  W.  1032,  19  S. 
W.  184,  it  was  held  that  a  restriction  ac- 
companying a  devise  of  real  estate  to  a  son 
of  the  testator,  that  he  should  not  have 
the  power  to  dispose  of  it  until  he  became 
twenty-eight  years  of  age,  was  good.  If 
such  a  restriction  may  be  imposed  for  the 
periods  indicated  by  the  cases  supra,  why 
may  it  not  endure  for  a  longer  time,  or,  as 
contemplated  by  the  testator  in  this  case, 
during  the  life  of  his  widow,  the  tenant  for 
life  of  the  real  estate,  the  alienation  of 
which  is  attempted  to  be  restricted?" 

This  case  was  followed  by  that  of  Ilark- 
ness  T,  Lisle,  132  Ky.  767,  117  8.  W.  264, 
in  which  the  Kentucky  doctrine  of  uphold- 
ing a  partial  restraint  upon  alienation  as 
imposed  by  the  conditions  subsequent  was 
upheld  to  the  extent  that  the  limit  upon 
such  partial  restraint  mi^t  be  for  a  period 
during  the  life  of  the  grantor,  cv,  perhaps, 
of  some  third  person,  but  denied  the  re- 
straint to  be  attended  to  the  life  of  the 
grantee  or  devisee.  The  language  of  this 
court  in  so  holding  is  as  follows:  "Here 
the  testator  attempted  to  impose  a  restraint 
upon  alienation,  not  for  a  specified  period 
of  time,  nor  until  the  devisee  arrived  at  a 
certain  age,  but  during  the  entire  lifetime 
of  the  devisee.  The  general  rule  is  that 
the  right  of  alienation  is  an  inherent  and 
inse|>arable  quality  of  every  vested  fee  sim- 
ple estate.  To  hold  that  alienation  could 
be  restrained  during  the  lifetime  of  the 
fee  simple  holder  would  be  to  deprive  the 
fee  of  all  its  essential  qualities.  As  said  by 
Littleton:  'If  such  a  condition  be  good, 
then  the  condition  should  oust  him  of  all 
power  which  the  law  gives  him,  which 
should  be  against  reason.'  While  bound  h\ 
the  former  adjudication  of  this  court  to 
.adhere  to  the  doctrine  that  a  limitation  for 
a  reasonable  length  of  time  is  valid,  w« 
have  no  hesitation  in  saying  tliat  the  limita- 
tion attempted  to  be  imposed  by  the  will 
in    question   is   unreasonable.     A    testator 
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cannot  devise  a.  fee,  and  then  destroy  it  en- 
tirely. We  therefore  conclude  that  cl^rUae 
16  of  the  will  is  invalid." 

See  also  Chappell  v.  Frick  Co.  166  Ky. 
811,  170  S.  W.  203. 

It  will  be  seen,  therefore,  that  the  settled 
doctrine  in  this  state  is  to  the  effect  that 
the  clause  restraining  the  right  of  George 
"W.  Keen  is  a  condition  subsequent,  and 
this  restraint,  being  limited  by  the  life  of 
the  grantor,  in  this  state,  is  valid. 

What,  then,  are  the  rights  of  the  par- 
ties if  this  restraint  is  violated,  or  condi- 
tion broken  during  the  lifetime  of  the 
grantor,  and  he  at  no  time  made  any  ef- 
fort to  re-enter  after  condition  broken,  or 
to  take  any  steps  to  have  a  forfeiture  de- 
clared? A  primer  solution  of  this  question 
is  dependent  upon  the  still  further  one  as 
to  who  can  take  advantage  of  a  broken  con- 
dition subsequent.  There  is.  no  room  for 
dispute  in  cases  where  there  is  a  limitation 
over  after  condition  broken.  Manifestly  in 
such  cases  the  person  to  whom  the  estate  is 
made  by  the  limitation  over,  or  his  heirs, 
would  be  the  proper  ones  to  re-enter  or  pro- 
ceed for  a  forfeiture.  In.  the  instant  case 
there  is  no  limitation  over.  In  sudi  eases 
the  grantor  in  the  deed  containing  the  limi- 
tation, or  hia  heirs,  are  the  only  ones  who 
can  take  advantage  of  a  breach.  This  rule 
is  laid  down  by  all  authors  upon  the  subject, 
and  is  expressed  by  the  author  of  the  works 
on  Deeds,  supra,  in  S  9679,  as  follows:  "No 
one  can  take  advantage  of  a  breaoh  of  a 
condition  subsequent  but  the  grantor  or  his 
heirs.  If  they  do  not  take  steps  to  enforce 
m  forfeiture  of  the  estate  on  the  ground  of 
a  breach  of  the  condition,  the  title  remains 
unimpaired  in  the  grantee." 

And  again  the  rule  is  stated  in  13  Cyc. 
p.  706,  as  follows:  "A  breach  of  condition 
subsequent  in  <»  deed  does  not,  ipso  facto, 
operate  to  determine  and  revest  the  estate, 
but  the  saine  remains  in  the  grantee,  sub- 
ject to  be  defeated  only  by  some  sufficient 
act  at  the  election  of  the  grantor  or  his 
heirs.  So  a  provision  that  the  title  shall 
revert  is  not  self-executing  where  the  title 
passes  absolutely  by  the  deed  and  the  clause 
is  only  a  covenant.  Again,  where  a  pur- 
chase is  made  under  color  of  lawful  au- 
thority and  at  a  time  when  the  law  was  pre- 
sumptively valid,  it  must  be  regarded  as 
having  been  lawfully  made,  and  the  fact 
that  the  law  is  subsequently  declared  uncon- 
atitutional,  thereby  preventing  performance, 
does  not,  ipso  facto,  revest  title  in  the 
grantor  under  a  condition  to  that  effect: 
the  failure  to  perform  merely  making  the 
deed  voidable." 

The  text  is  fortified  by  many  authorities 
from  various  states  of  the  Union,  includ- 
ing the  Kentucky  case  of  Kenner  v.  Ameri- 
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can  Contr.  Co.  9  Bush,  206.  In  that  case 
Kenner  conveyed  to  the  railroad  company 
a  right  of  way  over  hia  farm  for  the  pur- 
pose of  constructing  a  railroad,  but  pro- 
vided that  if  the  people  of  Christian  county 
should  subsequently  "vote  a  tax  for  the 
building  or  completion  of  said  road,  then 
this  right  of  way  to  be  null  and  void." 

The  people  of  the  county  did  subsequent- 
ly vote  a  tax  for  that  purpose,  but  in  the 
meantime  Kenner  had  died.  He  lived,  how- 
ever, a  number  of  yeafs  after  executing  the 
deed,  during  which  time  the  road  was  con- 
structed, and  three  years  after  the  voting 
of  the  tax  the  heirs  of  Kenner,  including 
his  widow,  brought  the  suit  to  recover  dam- 
ages from  the  railroad  company,  charging 
that  the  happening  of  the  event,  which  was 
the  voting  of  the  taxes,  rendered  the  oon- 
veyaQce  void,  ipso  facto,  and  converted  the 
occupancy  of  the  right  of  way  by  the  rail- 
road company  into  a  trespass,  and  it  was 
sought  to  be  made  to  respond  in  damages 
for  this  supposed  trespass.  The  plaintiffs 
failed  in  the  trial  court,  and  that  judg- 
ment was  affirmed  by  this  court.  In  de- 
claring the  effect  of  a  breach  of  a  condition 
subsequent,  as  well  as  what  is  requisite  to 
complete  the  forfeiture,  this  court  in  that 
opinion  said:  "It  is  insisted  by  counsel 
for  appellee  that  this  action  cannot  be 
maintained  unless  there  was  an  entry  upon 
the  premises  by  either  the  grantor  or  his 
heirs  after  the  condition  broken.  The  ef- 
fect of  a  subsequent  condition  is  either  to 
enlarge  or  defeat  an  estate  already  created; 
or,  in  the  language  of  Chancellor  Kent: 
'Such  conditions  operate  to  defeat  estates 
already  created,  and  there  must  be  an 
actual  entry  in  order  to  defeat  the  livery 
made  on  the  creation  of  the  particular  es- 
tate; and,  although  there  is  a  breach  of  the 
condition,  it  does  not  defeat  the  estate  im- 
til  an  entry  is  made  by  the  grantor  or  his 
heirs.'  4  Kent,  Com.  159.  'Regularly, 
where  a  man  will  take  advantage  of  a  con- 
dition, if  he  may  enter,  he  must  enter,  for 
an  estate  of  freehold  or  ihheritance  will  not 
cease  without  entry  or  claim.'  1  Shep. 
Touch,  p.  153.  'Where  an  estate  is  upon 
condition  in  deed,  and  to  be  void  provided 
the  grantee  goes  to  York,  the  law  permits 
the  estate  to  continue  beyond  the  time  when 
the  contingency  happens,  unless  either  the 
grantor  or  his  heirs  make  an  entry  or  claim 
in  order  to  avoid  the  estate.'  2  Bl.  Com. 
p.  155.  The  doctrine  is  well  settled  at  com- 
mon law  that  no  freehold  or  fee  simple 
estate  can  be  destroyed  by  the  breach  or  non 
performance  of  a  condition  subsequent,  un- 
less there  is  an  entry  by  the  grantor  or  liis 
heirs  after  the  breach,  or  some  claim  equiva- 
lent to  it." 

That  a  deed  made  in  violation, of  the  re- 
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straint  upon  alienation  found  in  the  condi- 
tion subsequent  is  voidable  and  not  void  in 
the  absence  of  a  limitation  over  is  recog- 
nized by  all  of  the  text  writers,  and,  so 
far  as  we  are  able  to  learn,  all  the  courts 
of  last  resort  in  this  country.  It  is  stated 
in  13  Cyc.  p.  711,  as  follows:  "The  grantor 
may  elect  to  re-enter  for  breach  or  non- 
performance of  the  conditions  annexed  to 
ins  deed.  Upon  the  breach  or  nonperform- 
ance of  a  condition  annexed  to  the  grant 
of  a  freehold  estate,  the  title  conveyed  is 
not  void,  but  is  only  voidable  by  the  act  of 
the  grantor  or  his  heir,  who  must  take  ad- 
vantage of  the  condition  and  repossess  him- 
self of  the  estate  by  actual  re-entry,  or  by 
some  act  equivalent  thereto,  and  manifest- 
ing an  intent  to  terminate  the  estate.  This 
rule  applies  even  though  the  land  is  ex- 
pressly conditioned  to  revert  upon  breach 
or  nonperformance  of  the  condition.  But 
ejectment  may  be  maintained  without  previ- 
ous entry,  demand,  or  notice.  And  re-entry 
is  unnecessary  where  the  grantor  or  his 
heirs  retain  possession,  but  such  party  must 
manifest  an  intent  to  hold  possession." 

According  to  some  of  the  authorities  to 
which  we  have  referred  herein,  the  right 
of  re-entry,  or  to  proceed  for  a  forfeiture, 
must  be  exercised  by  the  person  in  whom  it 
lies  within  a  reasonable  time  after  the 
breach,  and  certainly  must  it  be  exercised 
within  the  lifetime  of  the  one  who  possesses 
the  right  when  the  limit  of  the  restraint 
imposed  by  the  condition  is  measured  by 
his  life.  The  right  of  such  a  one  under 
such  conditions  to  insist  on  the  breach  is  not 
an  estate,  but  only  a  personal  privilege  to 
reclaim  the  land  at  any  time  after  breach 
within  the  time  limiting  the  restraint.  If 
it  is  not  exercised  within  such  time,  the 
right  is  gone,  and  the  title  becomes  abso- 
lute in  those  to  whom  the  conveyance  was 
made. 

We  have  found  no  decision  in  conflict 
with  these  views,  except  two  comparatively 
recent  cases  in  this  court,  wherein  the  opin- 
ions seem  to  hole!  that  the  deed  executed 
in  breach  of  the  partial  restraint  is  abso- 
lutely void  and  conveys  no  title  whatever, 
and  is  not  effectual  for  any  purpose,  these 
cases  being  Frazier  v.  Combs,  140  Ky.  77, 
130  8.  W.  812,  and  Pond  Creek  Coal  Co. 
v.  Runyan,.  161  Ky.  64,  170  S.  W.  501.  The 
first  case  mentioned  was  decided  on  Sep- 
tember 28,  1910,  and  the  other  one  was  de- 
cided on  November  17,  1914.  The  deed 
involved  in  the  Frazier  Case  was  not  so 
absolute  in  its  nature  as  the  one  involved 
in  the  instant  case;  the  clause  considered  in 
that  case  being  as  follows:  "Conditioned 
that  the  party  of  the  first  part  reserves  un- 
to himself  the  full  control  of  the  said  prop- 
erty during  his  natural  life  and  all  the 
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rents,  profits,  and  proceeds  thereof  that  are 
necessary  for  maintaining  the  party  of  the 
first  part  during  his  life,  and  conditioned 
further  that  the  party  of  the  second  part 
shall  not  have  power  to  sell,  grant,  or  con- 
vey said  lands  during  the  life  of  the  party 
of  the  first  part,  but  shall,  after  the  death 
of  the  party  of  the  first  part,  be  seised  of  an 
indefeasible  title  to  the  lands  herein  de- 
scribed forever." 

It  will  be  observed  that  the  grantor  in 
that  deed  expressly  reserved  unto  himself 
the  full  control  of  the  property  during  his 
natural  life,  which  wag  done  for  hia  main- 
tenance, and  in  the  subsequent  part  of  the 
clause  it  was  expressly  stated  that  the 
grantee  should  not  be  seised  of  an  absolute 
fee  until  after  the  death  of  the  grantor. 
These  differences  might  b«  held  to  inject  dif- 
ferent features  in  that  deed  from  those  in 
the  one  we  now  have  under  consideration. 
But,  however  that  may  be,  the  opinion  pro- 
ceeds upon  the  idea  that  the  attempted  con- 
veyance constituting  the  breach  was  abso- 
lutely void,  and  that  the  right  to  insist  upoa 
the  forfeiture  survived  to  the  children  of  the 
grantee  (who  committed  the  breach),  and 
permitted  them  to  maintain  an  action  to 
recover  the  land  from  a  remote  grantee. 

In  the  Runyan  Case,  the  suit  was  brought 
by  the  grantor  in  the  deed  containing  the 
restriction  after  the  breach  of  the  condition 
and,  of  course,  during  his  lifetime,  the 
children  of  the  grantee  in  that  dee<I  liecom- 
ing  parties  to  the  suit  by  intervening  peti- 
tion. In  disposing  of  the  question  presented 
this  court  therein  said:  "Appellant  con- 
tends that  the  effect  of  this  action  is  to 
claim  a  forfeiture,  and  that  forfeitures  are 
not  favored  in  law.  His  statement  of  the 
law  is  correct,  but  we  do  not  understand 
the  question  is  involved  here.  Appellant 
never  had  any  interest  in  this  land  to  for- 
feit. One  may  forfeit  a  right  which  at  one 
time  he  was  legally  entitled  to  maintain, 
but  this  deed  from  Jacob  Runyan  to  Bright 
was  void  because  in  direct  confiict  with 
Jacob's  right  to  sell,  and  therefore  no 
claimant  thereunder  ever  acquired  any  right. 
If  no  rights  were  acquired,  there  were  none 
to  forfeit  or  surrender." 

It  will  be  seen  that  in  these  two  cases 
the  rule  is  stated  that  the  deed  executed 
in  violation  of  the  condition  is  void  instead 
of  voidable,  being  directly  in  confiict  with 
the  rule  as  stated  by  the  authorities  to 
which  we  have  referreid.  In  doing  this  we 
are  constrained  to  believe  that  this  court, 
in  the  two  opinions  mentioned,  unintention- 
ally departed  from  the  universal  rule  upon 
the  subject.  We  fully  appreciate  the  doc- 
trine and  the  oflfice  of  the  maxim,  stare  de- 
cisis. An  adherence  to  it  is  necessary  to 
preserve  the  uniformity  of  the  law;  and. 


Digitized  by 


Google 


KEKTLAND  COAL  &  COKE  CO.  v.  KEEN. 


020 


where  the  questions  determined  by  the 
earlier  decisions,  ia  their  origin,  -were  doubt- 
ful, or  were  not  so  far-reaching  as  to  affect 
the  rules  governing  the  acquisition  and 
transmisuion  of  real  property,  the  courts 
aliould,  and  do,  apply  it,  but  the  rule  is 
not  so  strictly  observed  where  the  question- 
ed decision  is  of  recent  utterance,  nor  is 
the  maxim  itself  always  imperative  or  nec- 
essarily binding.  11  Cyc.  746 1  Montgom- 
ery County  Fiscal  Ct.  v.  Trimble,  104  Ky. 
629,  42  L.R.A.  738,  47  8.  W.  773.  In  the 
volume  of  Cyc,  supra,  749,  the  circum- 
starces  governing  the  application  or  non- 
application  of  the  maxim  are  stated  thus: 
"Although  the  rule  of  stare  decisis  is  en- 
titled to  great  weight,  and  is  adhered  to  in 
most  courts,  yet  it  is  not  followed  to  the 
exclusion  in  all  cases  of  a  departure  there- 
from, and  it  is  a  doctrine,  generally  recog- 
nized, that  the  rule  will  not  be  invoked  to 
sustain  and  perpetuate  a  principle  of  law 
which  is  establislied  by  a  series  of  decisions 
clearly  erroneous,  unless  property  complica- 
tions have  resulted  therefrom  and  a  reversal 
would  result  in  greater  injury  and  injustice 
than  would  ensue  by  following  the  rule. 
But  the  rule  should  not  be  departed  from 
except  on  the  fullest  conviction  that  such 
an  error  has  been  committed." 

See  also  as  bearing  upon  the  point,  Pratt 
V.  Breckenridge,  112  Ky.  1,  65  S.  W.  138, 
W  S.  W.  405;  Tribble  v.  Taul,  7  T.  B.  Mon. 
466;  South  V.  Iliomas,  7  T.  B.  Mon.  69. 

The  limitations  of  the  binding  force  of 
.  the  maxim  are  well  stated  by  the  supreme 
court  of  Colorado  in  the  case  of  Calhoun 
Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.  27 
Colo.  1,  50  L.K.A.  209,  83  Am.  St.  Rep.  17, 
69  Pac.  607,  20  Mor.  Min.  Rep.  192,  as  fol- 
lows: "We  understand,  generally,  that 
when  a  decision  has  established  a  settled 
rule  of  property,  upon  which  rights  are 
predicated  (and  especially  those  relating  to 
real  estate),  the  law  will  be  adhered  to  by 
the  court  announcing  it  and  those  bound 
to  follow  its  adjudications,  even  if  errone- 
ous (Black,  Interpretation  of  Laws,  §  152), 
but  this  rule  is  not  inflexible.  Courts  are 
not  bound  to  perpetuate  errors  merely  up- 
on the  ground  that  a  previous  erroneous 
decision  has  been  rendered  on  a  given  ques- 
tion. If  it  is  wrong,  it  should  not  be  con- 
tinued, unless  it  has  been  so  long  the  rule 
of  action,  and  relied  upon  to  such  an  extent, 
that  greater  injustice  and  injury  will  re- 
sult by  a  reversal,  though  wrong,  than  to 
observe  and  follow  it.  Ibid,  Sutherland, 
Stat.  Constr.  §  316;  Boon  v.  Bowers,  30 
Miss.  246.  04  Am.  Dec.  1.59." 

As  we  have  seen,  the  rule  concerning  the 
Bature  of  conditions  subsequent  in  convey- 
ance of  real  property,  as  well  as  the  one 
governing  the  rights  of  the  parties  upon 
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breach  of  the  condition,  are  each  well  root- 
ed and  anchored  in  the  law,  beginning  with 
the  earliest  writters  upon  the  subject,  and 
followed  without  dissent,  by  their  success- 
ors, and  by  practically,  if  not,  all  courts 
of  last  resort,  including  our  own.  These 
rules  are  bottomed  upon  sound  reasoning, 
and  are  a  part  of  the  common  law  of  Eng- 
land and  this  country.  Property  has  been 
acquired  and  transferred  for  more  than  a 
century  on  the  faith  of  their  continued  ex. 
istence.  To  depart  from  them  now  would 
result  in  great  confusion,  as  well  as  to  mar 
the  symmetry  of  the  law.  Such  a  course 
is  not  enjoined  upon  us  by  the  doctrine  ot 
the  maxim  under  consideration,  although 
its  application  to  conditions  for  which  it 
had  its  origin  and  to  meet  which  it  was 
first  invoked,  is  fully  recognized  and  appre- 
ciated by  us.  Entertaining  these  views  we  are 
constrained  to,  and  do,  hereby  overrule  the 
two  cases  referred  t-o  in  so  far  as  they  hold 
that  the  character  of  deed  here  involved  is 
void,  and  in  »o  far  as  they  vest  a  right  of 
action  in  the  heirs  of  the  grantee  for  a 
breach  committed  by  him,  whereby  his  es- 
tate is  defeated,  these  cases  being  Frazier 
V.  Combs,  140  Ky.  77,  130.8.  W.  812;  Pond 
Creek  Coal  Co.  t.  Runvan,  161  Ky.  64, 170  S. 
W.  501. 

It  therefore  results  that  the  deed  execut- 
ed by  George  W.  Keen  to  W.  H.  Justice  was 
not  void,  but  voidable,  and,  it  not  having 
been  avoided  by  any  act  or  proceeding  of 
Harper  Keen  during  his  lifetime,  the  title 
conveyed  by  it  becomes  ^absolute,  nothing 
else  preventing. 

We  come  now  to  a  consideration  of  the 
second  claim  of  the  appellees,  it  being  the 
alleged  unsoundness  of  mind  of  George  W 
Keen  at  the  time  he  sold  the  land  to  Justice. 
It  will  be  remembered  that  this  deed  was 
made  on  the  9th  of  January,  1892.  With 
the  consideration  paid  him,  George  Keen 
purchased  other  land,  upon  which  he  moved 
and  resided  until  his  death  in  March,  1912, 
more  than  twenty  years  from  the  time  the 
deed  to  Justice  was  executed.  He  is  shown 
by  the  testimony  to  have  been  a  man  of 
irritable  temper,  and  sometimes  in  fits  of 
anger  he  would  act  abnormally.  He  oper- 
ated the  farm  upon  which  he  lived  and 
passed  in  and  out  before  his  neighbors  and 
acquaintances  and  engaged  in  trades  and 
transactions  such  as  a  man  of  his  circum- 
stances ordinarily  does,  and  but  few,  if  any, 
persons  noticed  anything  in  his  actions  or 
condition  indicating  feebleness  of  mind  un- 
til about  the  year  1904,  when  from  some 
cause  he  attempted  to  commit  suicide  by 
cutting  his  throat.  It  is  shown  that  he  had 
frequent  quarrels  with  bis  family,  and  en- 
tertained a  great  dislike  for  those  supposed 
to  be  his  enemies.    Some  two  or  three  years 
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.after  the  effort  to  commit  suicide  he  was 
placed  in  the  insane  asylum,  but  what  the 
proof  showed  upon  that  trial  we  are  not 
informed,  nor  is  a  copy  of  the  judgmrnt 
rendered  at  the  Inquisition  placed  in  the 
record.  The  rule  is  that,  although  one's 
mind  may  be  impaired  by  anger  or  other 
causes  temporarily,  still  he  may  at  other 
times  possess  sufficient  mind  to  make  a 
valid  contract,  including  a  sale  of  realty, 
and  if  the  contract  in  question  was  made 
before  inquisition,  the  presumption  is  that 
it  is  valid;  and,  when  made  under  such 
circumstances,  an  innocent  party,  who  in 
due  course  and  for  a  valuable  consideration 
acquires  the  title,  does  so  free  from  the 
right  of  the  grantor' or  his  heirs  to  defeat 
it;  the  deed,  when  made  before  inquisition, 
being  voidable,  and  not  void.  22  Cye.  1171 ; 
Breckenridge  v.  Ormsby,  1  J.  J.  Marsh.  236, 
19  Am.  Dec.  71;  Arnett  v.  Owens,  23  Ky. 
L.  Rep.  1409,  65  S.  W.  151. 


The  evidence  does  not,  by  any  means,  con- 
vince us  that  G«orge  W.  Keen  did  not  have 
mind  sufficient  to  execute  the  deed  on  Jan 
uary  9,  1S92;  but,  if  we  are  mistaken  in 
this,  there  is  an  utter  failure  to  show  by 
any  character  of  testimony  tiiat  the  ap- 
pellants or  tiieir  vendors  had  any  knowl- 
edge as  to  '  his  mental  condition  at  that 
time.  Moreover,  there  was  no  effort  in  tuis 
case  to  rieturn,  or  offer  to  return,  the  con- 
sideration which  George  W.  Keen  received 
for  the  land,  so  that  in  no  view  of  the  case 
can  we  find  any  ground  upon  which  the 
judgment  may  be  upheld.  As  the  judgment 
now  stands,  the  apprises  are.  ordered  to 
pay  to  W.  H.  Justice  the  consideration 
which  he  paid  their  father  for  the  land,  and 
which  is  questioned  fay-the  cross  appeal. 

It  results  that  the  judgment  should  be, 
and  is,  reversed  on  the  appeal  and  on  the 
cross  appeal,  with  directions  to  set  it  aside 
and  to  dtsmiBS  the  petition. 


AnDOtatioii— Validity  and  e£F«ct  of  prpviiion  in  deed  diat'tlie  grantee  shall 
not  seD  in  the  lifetime  of  the  grantor. 


Generally,  as  to  validity  of  restraints 
on  the  alienation  of  a  fee  simple  during 
a  limited  time,  see  the  note  to  Latimer 
V.  Waddell,  3  L.R.A.(N.S.)   668. 

As  is  indicated  in  the  bote  in  3  L.R.A. 
(N.S.)  668,  there  is  much  to  be  said 
for  the  theory  that  any  upholding  of 
restraints  on  alienation  for  a  limited 
period  was  originally  based  on  dicta. 
However,  there  are  cases  sustaining  such 
restraints,  and  in  Canada  and  Kentucky, 
at  least,  the  doctrine  has  found  consid- 
erable countenance;  and  the  approval  of 
the  restraint  in  Kektland  Coal  &  Coke 
Co.  V.  Keek,  ante,  924,  is  supported  by 
the  local  authorities. 
,  There  are  comparatively  few  cases  in- 
volving deeds  containing  a  provision 
that  the  grantee  shall  not  sell  in  the  life- 
time of  the  grantor. 

Frazier  v.  Combs  (1910)  140  Ky.  77, 
130  S.  W.  812,  is  sufficiently  dealt  with 
in  the  opinion  in  KENtLAND  Coal  & 
Coke  Co.  v.  Keen. 

In  Pond  Creek  Coal  Co.  v.  Runyan 
(1914)  161  Ky.  64,  170  S.  W.  501,  over- 
ruled in  part  in  the  principal  case,  the 
'  deed  in  question  was  by  Asa  Runyan 
and  wife  to  their  son  and  his  wifie,  and 
contained  these  clauses:  "And  Jacob 
Runyan  and  Sallie,  the  party  second,  is 
bound  not  to  sell  said  land  during  said 
Asa  H.  Runyan  lifetime  without  his 
consent."  "The  parties  of  the  second 
part  is  hereby  bound  to  maintain  the 
said  Asa  H.  Runj'an  and  Sarah  Run- 
yan, his  wife,  they  themselves  person- 
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aily.  If  oalled  on  during  thdr  natural 
lives.  If  liiey  become  unable  to  main- 
tain themselves." 

Perhaps  the  best-  known  of  the  cases 
on  the  subject  is  M'Williams  v.  Nisly 
(1816)  2  Serg.  &  R.   (Pa.)  507,  7  Am. 
Dee.  €54.     In'  that  ease  Qass  and  wife 
made  a  deed  of  land  to  their  son-in-law 
M'Williams  in  consideration  of  natural 
love  and  affection  and  5s.,  conveying  the 
fee  simple,  but  M'Williams  was  not  to 
sell  the  estate  in  the  lifetime  of  Gass,^ 
unless  Gass  sold  the  land  on  which  be 
himself   then   lived;  but  if  M'Williams 
should  die,  living  G«S8,  and  before  Gass 
had  sold  the  land  on  which  he   lived, 
in  such  case  he  was  to  leave  the  estate 
to  his  wife,  Mary,  the  daughter  of  Gass, 
or  to  the  lawful  issue  of  her  body.    On 
the  contrary,  if  Gass  should  sell  the  land 
on  which   he   lived  during  the   life  of 
M'Williams,    or   if   he   should   die    and 
M'Williams   survive   him,   in   either  of 
those  cases,  M'Williams  "is  at  free  lib- 
erty to  bequeath  or  sell  and  convey  as 
he  chooses."     It  turned  out  that  Grass 
sold    about    168    acres    (out    of    about 
444  acres)  of  the  land  upon  which  he 
lived,  during  the  life  of  M'Williams,  but 
retained  his  dwelling  house  and  the  re- 
mainder of  his  land,  after  which  M'Wil- 
liams,  during  the  life  of  Gass,  sold  to 
the  defendants,   or  those   under   whom 
they   claimed,  the  whole  of  the  estate 
conveyed  to  him  by  Gass,  amounting  to 
about  150  acres.    Afterwards  Gass  died, 
and  M'Williams  survived  him,  and  after 


Digitized  by 


Google 


A>.XOTATI0N— PROVISION  IN  DEED  AGAINST  SALE  BY  GRANTEE,      031 


the  death  of  M'Williams  his  surviving 
issue  brought  ejectment  for  the  lan4 
and  were  defeated.  Tilghman,  Ch.  J., 
seems  to  have  approved  of  the  restric- 
tion, but  he  says :  "In  the  present  case, 
the  legal  estate  being  conveyed  to  James 
M'Williams,  who  accepted  it  oa  the 
terms  mentioned  in  the  deed,  such  ac- 
ceptance may  be  construed  as  a  cove- 
nant by  him  to  stand  seised  to  such  uses 
as  apptear  to  be  intended  in  favor  of 
his  wife  and  children."  Gibsony  J.,  said : 
"It  is  unnecessary  to  consider  whether, 
as  a  condition,  this  restriction  would  be 
totally  void  as  being  against  the  policy 
of  the  common  law,  as  it  is  very  clear 
that  if  the  intention  o;f  the  grantor  can- 
not take  effect  under  this  instrument 
as  a  conveyance  at  common  law,  it  may 
as  a  conveyance  to  uses."  - '  Both  decided 
that  M'Williams's  children  were  es- 
topped to  deny  their  father's  deed,  and 
that  M'WilliMns,  although  selling  when 
he  had  no  power,  afterwards  became  the 
absolute  owner.  Christiancy,  J.,  in  re- 
ferring to  this  case  in  Mandlebaum  v. 
McDonell  (1874)  29  Midi.  78,  18  Am. 
Rep.  61,  says  inter  alia:  "On  a  careful 
examination,  I  think  it  is  stating  the 
case  rather  strongly  to  say  that  the  court 
judicially  decided  the  restriction  to  be 
valid.  Tilghman,  J.,  does  clearly  express 
that  opinion,  but  in  substance  his  eon- 
dusion  is  that,  whether  good  or  not,  the 
heirs  were  estopped,  and  the  ease  was 
clear  lipon  that  point.  Gibson,  J.,  as  I 
understand  him,  does  not  expressly  hold 
the  restriction  good,  but  the  fair  result 
of  his  opinion  is  thnt,  assuming  it  to  be 
good,  still  the  heirs  were  estopped,  and 
the  case  was  clear  upon  that  point.  The 
last  is  clearly  the  real  ground  of  the  de- 
cision, and,  whether  right  or  wrong,  it 
is  quite  manifest  neither  of  the  judges 
considered  the  other  question  as  neces- 
sary to  the  decision  upon  that  point,  nor 
therefore  upon  the  case.  But  so  far  as 
it  may  be  said  to  have  treated  the  re- 
strictions as  valid,  it  was  put  upon  the 
ground  that  the  acceptance  of  the  deed 
was  equivalent  to  a  covenant  to  stand 
seised  to  such  uses  as  appear  to  have 
been  intended  in  favor  of  his  wife  and 
children.'  And  if  Gibson,  J.,  ean  be  said 
to  have  sustained  the  condition  as  good 
at  all,  it  was,  I  think,  upon  this  ground 
only,  and  it  seems  to  me  to  be  impliedly 
admitted  by  the  opinions,  when  taken 
together,  that  such  a  restriction  would 
not  be  good  in  common-law  convey- 
ances." 

In  Jennings  v.  O'Brien  (1877)  47  Iowa, 
392,  where  a  father  conveyed  real  estate 
to  his  son  in  consideration  of  $1,  on  con- 
1,.R.A.1916D. 


dition  that  the  said  real  estate  should 
not  be  sold  or  in  any  manner  disposed  of 
during  the  lifetime  of  the  father,  after 
the  father's  death  the  court,  in  consid- 
ering whether  the  land  was  burdened 
with  any  obligation  to  support  the 
grantor  or  his  wife,  found  that  the  deed 
was  intended  to  convey  and  did  convey 
the  "absolute  title,"  but  did  pot  com- 
ment on  the  question  whether  the  ren 
striction  was  good  or  not. 

In  Gallaher  v.  Herbert  (1886)  117  HL 
160,  7  N.  K  511,  a  deed  was  made  by  a 
father  to.  his  son  in  consideration  of 
love  and  affection,  $1,  the  future  pay- 
ment of  $200  yearly  during  the  father's 
life,  "and  the  further  consideration  that 
the  said  party  of  the  second  part  shall 
not,  during  the  lifetime  of  the  said  party 
<ft-  the  first  part,  bargain,  sell,  and  con- 
vey part  of  the  lands,  tenements,  or 
hereditaments  hereinafter  mentioned," 
the  son  waiving  and  releasing  any  rights 
as  son  and  heir  to  his  father's  estate, 
real  and  personal.  The  court  construed 
the  deed  as  giving  a  lien  for  the  $200 
per  year,  and  not  as  creating  a  condition 
subsequent. 

In  Cox  V.  Ck)mb8  (1908)  51  Tex.  Civ. 
App.  346,  111  S.  W.  1069,  it  was  held 
that  a  covenant,  and  not  a  eondition,  was 
created  by  a  deed  providiiig,  after  the 
description,  "Conditioned  that  the  said 
BL  L.  Cox  shall  well  and  truly  perform 
all  of  the  agreements  and  obligations 
and  undertakings  herein  mentioned,  the 
title  to  the  above-described  premises  to 
become  absolutely  in  the  said  H.  L.  Cox 
at  my  death,  said  conditions  above  men- 
tioned herein  having  been  by  him,  the 
said  H.  L.  Cox,  fulfilled."  The  consid- 
eration recited  is  services  rendered  and 
to  be  rendered  by  Cox,  in  this:  That 
he  and  his  family  are  to  occupy  the 
premises,  and  Combs  is  to  occupy  a  part 
of  the  same,  and  Cox  is  to  furnish  him 
with  a  room  and  board  free  of  charge 
until  his  death.  The  property  is  not  to 
be  encumbered  any  further  than  the 
same  is  encumbered,  until  Combs's 
death,  nor  until  then  is  the  same  to  b^ 
sold  or  given  away.  Cox  is  to  assume 
the  payment  of  a  certain  mortgage  on 
the  property,  and  pay  it  off  at  its  matu- 
rity, but  by  an  instrument  subsequently 
executed  Cox  is  relieved  from  the  condi- 
tion of  paying  off  this  mortgage  at  its 
maturity,  and  is  required  only  to  pay  off 
and  discharge  the  same,  so  that  the  prop- 
erty shall  not  be  subjected  to  sale 
therefor. 

In  Chappell  v.  Chappell  (1909)  —  Ky. 
— ,  119  S.  W.  218,  it  was  held  that  a  life 
estate  with  power  to  cut  timber  was  re- 
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tained  by  a  deed  by  a  man  and  wife  to 
their  son,  then  about  thirteen  years  of 
age,  reciting  the  consideration  of  love 
and  affection,  and  providing  that  the 
grantors  "retain  a  right  to  live  on  said 
land  and  use  the  same  as  they  wish  their 
lifetime;  the  said  party  (John  Chappell) 
is  not  to  sell  or  convey  the  above  land 
to  anyone  except  the  heirs  of  Reuben 
Chappell  and  Sarah  M.  Chappell.  To 
have  and  to  hold  the  same  with  all  ap- 
purtenances thereon  unto  the  party  of 
the  second  part,  his  heirs  and  assig^ns 
forever,  with  covenant  of  general  war- 
ranty." 

The  restraining  provision  was'  held 
bad,  and  a  mortgage  by  the  grantee  to 
a  third  party  without  any  notice  to  the 
grantors  held  good,  where  the  deed  pro- 
vided: "The  said  J.  B.  Galloway  and 
wife,  Alice  L.  Galloway,  retaining  for 
themselves  and  their  heirs  and  assigns 
the  right  to  repurchase  said  land  when 
sold,  the  said  Jefferson  Evans  conveying 
a  title  for  said  land,  either  by  deed  or 
mortgage,  to  any  person  without  first 
giving  J.  B.  Galloway  and  wife  and  their 
heirs  and  assigns  the  privilege  of  repur- 
chasing the  same,  renders  this  deed  null 
and  void,  otherwise  to  remain  in  full 
force."  Hardy  v.  Galloway  (1892)  111 
N.  C.  519,  32  Am.  St.  Rep.  828,  15  S.  E. 
890. 

So,  in  Murray  v.  Green  (1883)  64  OaL 
363,  28  Pac.  118,  it  was  held  that  the 
attempted  restraint  on  alienation  was 
void  where  a  wife  and  husband  conveyed 
land  to  McLeran,  one  half  in  trust  for 
the  wife  and  the  other  one  half  to  have 
and  to  hold  to  the  proper  use  and  behoof 
of  the  grantee,  his  heirs  and  assigns, 
subject,  however,  to  the  provisions 
thereinafter  inserted,  viz.,  "Provided, 
however,  that  the  said  Thomas  G.  Mc- 
Leran shall  not  have  power  or  authority 
to  sell,  convey,  or  in  anywise  to  dispose 
of,  charge,  or  encumber  any  part  or  por- 
tion of  said  property,  land,  tenements, 
or  hereditaments  hereinbefore  mentioned 
and  conveyed  to  him,  whether  the  same 
be  that  moiety  conveyed  to  him  for  his 
own  use  or  that  moiety  conveyed  to  him 
in  trust  for  the  use  and  benefit  of  the 
said  Mary  Ann;  nor  shall  he  have  any 
authority  to  make  or  deliver  any  lease, 
leases,  or  releases,  nor  any  acquittance 
nor  adjustment  of  or  concerning  said 
land,  tenements,  or  hereditaments,  with- 
out obtaining  the  proper  signature  and 
written  consent  of  the  said  Mary  Ann, 
to  each  and  every  instrument  or  writing 
L.R.A.1916D. 


whereby  any  of  said  matters  and  things 
may  be  done."  The  court  referred  to 
Cal.  Civ.  Code,  §  711,  providing  that 
conditions  in  restraint  of  alienation, 
when  repugnant  to  an  interest  created 
in  property,  are  void  as  simply  declara- 
tory of  the  common  law. 

In  Prey  v.  Stanley  (1895)  110  OaL 
423,  42  Pac.  908,  a  son  bought  land  as 
a  gift  for  his  mother,  the  deed  being 
made  direct  to  her,  but  within  a  month 
thereafter  a  contract  was  made  naming 
as  parties  the  mother  and  son,  reciting 
the  gift  of  the  land,  and  containing  a 
covenant  by  her  that  no  part  of  the  land 
"shall  be  sold  or  conveyed  .  .  . 
without  the  consent"  of  the  son;  that  he 
was  to  be  known  and  considered  as  the 
manager  and  superintendent  of  the  land 
for  the  interest  and  benefit  of  the 
mother,  to  whom  was  to  be  paid  all  the 
income,  and  that  in  case  of  her  death 
the  property  should  be  divided  between 
lawful  heirs,  "who  are  now  at  this  time" 
a  daughter  named  and  such  son.  The 
mother,  son,  and  daughter  all  signed  the 
instrument.  It  was  held  that  the 
mother's  later  deed  to  such  daughter 
conveyed  an  absolute  fee. 

For  the  view  that  a  dai^hter  taking 
a  deed  from  her  father  with  condition 
to  support  her  parents  could  not  convey 
so  as  to  transfer  the  condition,  see  Bar- 
ker V.  Cobb  (1858)  36  N.  H.  344. 

It  may  be  noted  that  in  Casgrain  v. 
Hammond  (1903)  134  Mich.  419,  104 
Am.  St.  Rep.  610,  96  N.  W.  510,  it  was 
held  that  a  transaction  was  void  as  vio- 
lating the  statute  against  perpetuities, 
where  a  woman  made  a  deed  to  a  trus- 
tee, who,  at  the  same  time,  delivered  to 
her  a  declaration  of  trust  to  hold  the 
property  for  fourteen  years  or  her  life, 
whichever  period  should  be  longer. 

For  validity  of  limitation  upon  power 
of  alienation  imposed  upon  grant  or  de- 
vise of  equitable  estate  to  married 
woman,  see  the  note  to  Hauser  v.  St. 
Louis,  28  L.R.A.(N.S.)  426. 

For  relief  of  grantor  in  conveyance  in 
consideration  of  agreement  to  support 
which  is  broken  by  grantee,  see  the  note 
to  Dixon  v.  Milling,  43  L.R.A.(N.S.)  916. 

For  necessity  of  entry  or  formal  dec- 
laration of  forfeiture,  as  a  condition  of 
maintaining  action,  other  than  for  dam- 
ages, based  on  breach  of  condition  sub- 
sequent in  a  conveyance  of  freehold,  see 
the  note  to  Mash  v.  Bloom,  14  L.R.A. 
(N.S.)  1187.  B.  B.  B. 
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BfASSACHUSETTS    SUPREaiE    JCDI- 
GIAI.   COURT.' 

R£  EDNA  MAY  HARBROE,  Widow  of 
William  A.  Harbroe,  Deceased,  Employee. 

FURST-CLARK     CONSTRUCTION     COM- 
PANY, Employer. 

FIDELITY  &  DEPOSIT  COMPANY  OF 
MARYLAND,   Insurer,  Appt. 

(223  Mass.  139,  lU  N.  £.  709.) 

Master  and  serrant  •>  workmen's  com- 
peneatlou  act  —  affray  —  wilful  inls- 
oonduct. 

1.  The  killinf;  of  *  night  watchman  in  an 
affray  with  police  officers  whom  he  mistakes 
for  robbers  cannot  be  said  to  be  by  reason 
of  his  serious  and  wilful  misconduct  within 
the  exception  in  the  workmen's  compensa- 
tion act. 

For  other  cates,  see  Master  emd  Servtmt,  II. 
a,  in  Dig.  l-Si  X.  8. 

8anie  —  coarse  of  empIojTOent  ^  leav- 
ing; premises. 

2.  A  night  watchman  killed  during  work- 
ing hours  while  on  a  path  where  he  was 
accustomed  to  go  in  the  performance  of  his 
duties,  after  he  had  heard  of  the  presence 
of  robbers  in  the  vicinity,  cannot,  although 
he  was  out  of  the  building,  be  said  not  to 
have  been  in  the  course  of  his  employment, 
on  the  theory  that  he  had  abandoned  the 
care  of  his  employer's  property  and  intended 
to  leave  the  premises. 

For  other  cases,  see  Master  and  Servant,  II. 

a,  in  Dig.  1-52  N.  8. 
Same  —  arising  out  of  employment. 

3.  The  killing  of  a  night  watchman  by 
a  police  officer  under  the  mistaken  belief 
that  he  was  a  robber  fleeing  from  the  com- 
mission of  a  job  on  other  property  is  not 
an  injury  arising  out  of  the  watchman's 
employment,  although  the  watchman  mis- 
took the  officer  for  the  robber,  if,  in  the  af- 
fray which  followed,  the  watchman  was  not 
attempting  to  protect  his  employer's  prop- 
erty, which  was  not  at  the  time  exposed  to 
danger. 

For  other  cases,  see  Master  and  Servant,  II. 
a,  in  Dig.  JSZ  N.  B. 

(March  1,  1910.)  i 

APPEAL  by  the  insurer  from  a  decree  of 
the  Superior  Court  of  Suffolk  County 


oonfirming  a  decision  of  the  Industrial  Ac- 
cident Board  awarding  compensation  to 
the  dependent  widow  in  a  proceeding  by  her 
under  the  workmen's  compensation  act  to 
recover  compensation  for  the  death  of  her 
husband.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  Albtn  ti.  Richards,  for  appellant: 

The  employee,  Harbroe,  was  injured  by 
reason  of  his  serious  and  wilful  misconduct, 
and  therefore,  by  $  2,  part  II.  of  the  work- 
men's compensation  act,  there  can  be  no 
recovery. 

Rohan  ▼.  Sawin,  5  Cush.  281;  Com.  ▼. 
Drew,  4  Mass.  391 ;  Com.  v.  Carey,  12  Cush. 
24«;  Com.  V.  Reynolds,  120  Mass.  190,  21 
Am.  Rep.  510;  Brown  v.  United  States,  159 
U.  S.  100,  40  L.  ed.  90,  16  Sup.  Ct.  Rep.  29; 
State  V.  Taylor,  70  Vt.  1,  42  L.R.A.  873, 
67  Am.  St.  Rep.  648,  39  Atl.  447;  State  v. 
Shaw,  73  Vt.  149,  50  Atl.  863,  13  Am.  Orim. 
Rep.  1;  Williams  v.  SUte,  44  Ala.  41. 

The  injury  did  not  arise  out  of  and  in 
the  course  of  the  employment. 

Milliken's  Case,  216  Mass.  293,  L.R.A. 
1016A,  337,  103  N.  E.  898,  4  N.  C.  C.  A. 
612;  Fumicello's  Case,  219  Mass.  488,  107 
N.  E.  349;  Mitchinson  v.  Day  Bros.  [1913] 
1  K.  B.  603,  82  L.  J.  K.  B.  N.  S.  421,  108  L. 
T.  N.  S.  193,  29  Times  L.  R.  267,  57  Sol. 
Jo.  300,  «  B.  W.  C.  C.  190;  Pritchard  v. 
Torkington  [1914]  W.  C.  &  Ins.  Rep.  271, 
111  L,  T.  N.  8.  917,  58  Sol.  Jo.  739;  Shel- 
don V.  Needham  [1914]  W.  C.  ft  Ins.  Rep. 
274,  111  L.  T.  N.  8.  729,  58  Sol.  Jo.  662, 
30  Times  L.  R.  590. 

To  vest  the  right  to  future  payments  in 
the  dependent  entitled  at  the  time  of  the 
decree  is  to  make  provision  for  dependents 
of  dependents.  The  death  of  the  beneficiary 
terminates  the  obligation  to  pay  the  weekly 
payments  for  specific  compensation,  under 
S.  11  of  part  II.  of  the  act. 

Bums's  Case,  218  Mass.  8,  105  N.  E. 
601,  Ann.  Cas.  1916A,  787,  5  N.  C.  C.  A. 
635;  Nichols's  Case,  217  Mass.  3,  104  N.  E. 
566,  Ann.  Cas.  1915C,  862,  4  N.  C.  C.  A.  5. 

Mr.  Cliarles  Snmner  Morrill,  for  ap- 
pellee : 

There  was  evidence  in  support  of  the 
finding  of  the  Industrial  Accident  Board 
that  the  injury  resulting    in    death    arose 


Note. —  The  question  as  to  what  consti- 
tutes "serious  and  wilful  misconduct"  with- 
in the  meaning  of  the  workmen's  compen- 
sation act  is  discussed  in  the  annotation 
following  Clem  v.  Chalmers  Motor  Co. 
L.R.A.1918A,  355. 

The  general  subject  of  workmen's  compen- 
sation acts  is  treated  in  an  extensive  an- 
notation in  L.R.A.1916A,  23.  The  English 
cases  on  the  construction  of  the  statutory 
phrase,  "arising  out  of  and  in  the  course 
of  the  employment,"  are  treated  at  pages 
L.R.A.1916D. 


40  et  seq.  of  that  annotation  (see  especial- 
ly pages  64  et  seq.,  for  cases  involving  an 
intentional  or  unlawful  injury  by  a  third 
person) ;  and  the  American  cases  at  pages 
232  et  seq.  (see  especially  pages  239  et  seq., 
for  cases  involving  an  intentional  or  un- 
lawful act  of  a  third  person) . 

Other  annotation  dealing  with  various 
specific  applications  of  the  phrase  may  be 
found  by  consulting  the  Index  to  L.R.A. 
Notes  under  the  title,  "Workmen's  com- 
pensation." 
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"out  of  and  in  the  course  of"  the  employ- 
ment of  the  deceased. 

Burns's  Case,  supra. 

Said  iinding  was  not  wrong  as  a  matter 
of  law. 

McNicol'8  Case,  215  Mass.  497,  L.R.A. 
1916A,  306,  102  N.  E.  697,  4  N.  C.  C.  A. 
r>22;  Pigeon's  Case,  216  Mass.  51,  102  N.  E. 
032,  Ann.  Cas.  1915A,  737,  4  N.  C.  O..A.  516, 
Sundine's  Case,  218  Mass.  1,  L.R.A.  1916A, 
318,  105  N.  E.  433,  5  N.  C.  0.  A.  616. 

The  burden  is  on  the  insurer  to  show  that 
Harbroe  abandoned  his  duties  and  aban- 
doned his  master's  property. 

Adaitts  T.  Hodgkins,  109  Me.  361,  42 
L.R.A.(N.S.)  741,  84  Atl.  530;  New  England 
•Structural  Co.  v.  Everett  Distilling  Co.  189 
Mass.  145,  75  K.  E.  85;  Brightman's  Case, 
220  Mass.  17,  L.R.A.  1916A,  321,  107  N.  E. 
527,  8  N.  C.  C.  A.  102. 

It  cannot'  be  said  that  Harbroe  was  fa- 
tally injured  "by  reason  of  his  serious  fuid 
wilful  misconduct,"  as  stated  in  the  work- 
men's compensation  act. 

Nickerson's  Case,  218  Mass.  168.  105 
N.  E.  604,  Ann.  Cas.  1916A,  790,  5  N.  C. 
O.  A.  645. 

De  Conroy,  J.,  delivered  the  opinion  of 
the  court: 

The  employee  Harbroe  was  night  watch- 
man for  the  Furst-Clark  Construction  Com- 
pany, which  was  engaged  in  work  on  the 
Cape  Ood  canal,  at  Buzzard's  bay,  in  Barn- 
stable county.  This  company  had  buildings, 
machinery,  and  other  property  on  both  the 
northerly  and  southerly  side  of  the  canal, 
and  on  the  easterly  and  the  westerly  side 
of  the  tracks  of  the  New  York,  New 
Haven,  k  Hartford  Railroad  Company, 
which  tracks  extended  in  a  northerly 
and  southorly  direction  on  a  bridge  over 
the  canal.  At  about  3  a.  m.  on  October 
9,  1914,  one  Hart,  a  deputy  sheriff  at 
Buzzard's  bay,  was  notified  that  "yegg- 
men"  had  robbed  the  safe  at  the  Bourne 
postoffice.  Later  Albert  L.  Trench,  the 
bridge  operator  employed  by  the  railroad 
company,  and  whose  station  was  near  the 
buildings  of  the  construction  company,  noti- 
fied the  deputy  sheriff  that  the  robbers  had 
just  crossed  the  bridge.  Hart  and  his 
brother,  fully  armed,  started  in  pursuit.  In 
the  vicinity  of  the  company's  office  build- 
ing, they  saw,  and  were  seen  by,  Trench 
and  Harbroe.  Each  party,  thinking  that  the 
others  were  acting  in  a  suspicious  manner, 
mistook  them  for  the  "yeggmen"  in  the  dark- 
ness and  fog,  shots  were  exchanged,  and 
Harbroe  was  fatally  injured. 

1.  The  insurer  contends  that  the  employee 
was  "injured  by  reason  of  his  serious  and 
wilful  miseonduct."  Stat.  1911,  chap.  751, 
pt.  2,  %  2.  According  to  the  findings  of  the 
L.R.A.1916D. 


Industrial  Accident  Board  he  was  defending 
himself  from  (cttack  by  men  whom  he 
thought  to  be  desperate  criminals.  There 
was  some  evidence  tihai  he  did  not  use  his 
revolver  until  after  they  had  given  the  com- 
mand "hands  up,"  and  bad  fired  upon  him 
and  his  bompanion.  Trench.  We  cannot  say, 
as  matter  of  law,  that  the  facts  show  such 
misconduct  as  would  deprive  an  employee  of 
compensation  under  the  statute.  And  assum- 
ing that  §  2  is  applicable  where  the  employee 
is  killed  (see  pt.  5,  §  2,  defining  "employee) , 
the  same  is  true  as  to  his  dependents.  NicJc- 
«>son's  Case,  21S  Mass.  158,  106  N.  E.  604, 
Ann.  Cas.  191«A,  780,  i  N.  0.  C.  A.  645; 
Johnson  v.  Marshall,  Sons  t  Co.  [1006]  A. 
C.  409,  75  L.  J.  K.  B.  N.  8.  868,  94  L.  T. 
N.  S.  828,  22  Times,  L.  R.  565,  6  Ann.  Caa. 
630. 

.  2.  The  finding  of  the  board  that  Har- 
broe's  injury  arose  in  the  course  of  his  em- 
ployment has  some  support  in  the  evidence. 
It  occurred  during  his  working  hours,  and 
on  the -path!  lietweeB  the  office- and  the  ma- 
chine sliop  of  his  employer.  The  fact  tliat 
he  and  Trench  had  left  the'  office  after  seeing 
the  supposed  "yeggmen"  approaching  is  not 
conclusive  that  he  had  abandoned  the  care 
of  his  employer's  property.  He  may  have 
been  on  his  way  to  some  other  part  of  the 
plant,  where  he  would  be  in  less  apparent 
danger  of  bodily  harm.  At  the  time  of  the 
shooting  he  was  in  a  place  where  he  was 
accustomed  to  go  in  the  performance  of  his 
duties.  It  is  merely  conjecture  to  say  that 
he  intended  subsequently  to  leave  the  prem- 
ises of  his  employer.  Pigeon's  Case,  216 
Mass.  51,  102  X.  E.  932,  Ann.  Cas.  1915A, 
737,  4  N.  C.  C.  A.  516.  See  Ross  v.  John 
Hancock,  Mut.  L.  Ins.  Co.  222  Mass.  560. 
Ill  N.  E.  390. 

3.  The  doubtful  question  is  whether  the 
injury  arose  out  of  the  employment.  It 
cannot  reasonably  be  said  that  the  risk  of 
being  shot  by  trespassing  lawbreakers  is 
incidental  to  or  has  its  origin  in  the  nature 
of  a. night  watchqian's  ordinary  employment. 
I^ndoubtedly  there  are  particular  instances 
where  the  occupation  of  a  night  watchman 
exposes  him  to  risk  siibstantially  beyond  the 
ordinary  normal  ones,  and  where  the  em- 
ployment involves  and  obliges  the  employee 
to  face  Such  perils.  Where  the  employee's 
injury  is  the  result  of  such  Bpecia,l  risk  inci- 
dent to  tlie  employment,  and  where  there  is 
"a  casual  connection  between  the  conditions 
under  which  the  work  is  required  to  be  per- 
formed and  the  resulting  injury."  the  injury 
"arises  out  of"  the  employment,  within  the 
meaning  of  the  workmen's  compensation 
act.  McKicol's  Case,  215  Mass.  497,  UR.A. 
19 16 A,  306,  102  N.  E.  697,  4  N.  C.  C.  A. 
522,   . 

In  the  applicatioa   of   this  principle   to 


Digitized  by 


Google 


RE  HARBKOK. 


936 


cases  of  assault  upon  employees  in  the 
course  of  their  employment  the  authorities 
are  not  in  harmony.  Som«  of  these  cases 
are  referred  to  in  McKicoI's  Case.  In  Chal- 
lis  V.  London  &  S.  W.  R.  Co.  [1905]  2  K.  B. 
154,  74  L.  J.  K.  B-  N.  S.  569,' 53  Wedc.  Rep. 
613,  93  L.  T.  N.  S.  330,  21  Times,  L.  R.  486, 
where  an  engine  driver  was  struck  hy  a 
stone  thrown  wilfully  by  a  boy  from  an  over- 
head bridge;  and  in  Nisbet  t.  Rayne  &  Burn 
[1910]  2  K.  B.  688,  80  L.  J.  K.  B.  N.  S.  84, 
103  L.  T.  N.  S.  178,  26  Times,  L.  R.  632,  54 
Sol.  Jo.  719,  3  B.  W.  C.  C.  607,  3  N.  C.  C.  A. 
2C8,  where  a  cashier  employed  regularly  to 
carry  wages  by  train  to  a  colliery,  was  robbed 
and  murdered  in  the  course  of  the  journey, 
it  was  held  that  the  injury  arose  out  of  the 
employment.  On  the  other  hand,  in  Blake 
V.  Head,  106  L,  T.  N.  S.  822,  5  B.  W.  C.  0. 
303,  28  Times,  L.  R.  321,  where  a  felooioua 
assault  was  committed  by. the  employer,  and 
in  Mitchinson  r.  Day  Bros.  [1913]  1  K.  B. 
603,  82  L.  J.  K.  B.  N.  8.  421,  108  L.  T.  N.  S. 
193,  29  Times,  L.  R.  2C7,  67  So).  Jo.  300,  6  B. 
W.  C.  C.  190,  where  a  carter  in  charge  of  his 
employer's  horse  was  assaulted  by  a  drunken 
man  (both  referred  to  in  McKicoI's  Case), 
it  was  held  that  the  injury  did  not  arise  out 
of  the  employment.  Anderson  v.  Balfour, 
[1910]  2  I.  R.  497,  was  the.  case  of  a  game 
keeper  who  was  attacked  by  poachers,  but 
the  question  was  whether  the  injury  resulted 
from  an  "accident,"  net  whether  it  arose  out 
of  the  employment.  The  same  is  true  of 
Murray  v.  Denholm  &  Co.  [WllJ  S.  C.  1087, 
6  B.  W,  0.  C.  496,  48  Scot.  L.  R.  896, 
where  a  workman  was  attacked  by 
strikers.  It  was  also  held  that  the  injury 
arose,  out  of  the  employment  in  Kelly  v. 
Board  of  Management,  Trim  Joint  Dist. 
School,  47  Ir.  Law  Times,  151,  affirmed  by 
H.  L.  [1914]  A.  C..667,  83  L.  J.  P.  C.  N.  S. 
220,  111  L.  T.  N.  S.  305,  30  Times,  L.  R. 
452,  58  Sol.  Jo.  493.  7  B.  W.  C.  C.  274,  48 
Ir.  Law  Times,  148,  where  a  schoolmaster 
was  assaulted  by  some  of  tiie  boys  whose 
enmity  he  had  incurred  owing  to  his  efforts 
to  maintain  discipline;  and  in  Weekes  v. 
Stead,    [1014]    W.    N.    263,    83   L.    J.    K. 

B.  \.  S.  1542,  111  L.  T.  N.  S.  693,  30  Times, 
L.  R.  686,  58  Sol.  Jo.  633,  7  B.  W.  C  C.  398, 
6  N.  C.  C.  A.  1010,  where  the  yard  foreman 
of  a  firm  of  furniture  movers  was  fatally 
assaulted  by  one  of  the  odd-job  men  who 
was  employed  at  times  by  the  firm.  See  also 
MacFarlane  v.  Shaw  [1915]  W.  C.  A;  Ins. 
Rep.  32,  8  B.  W.  C.  C.  382.  Among  the  eases 
contra,  see  Collins  v.  Collins  [1907]  2  I.  R. 
104;  Shaw  V.  Wigan  Coal  &  I.  Co.  3  B.  W. 

C.  C.  81 ;  Clayton  v.  Hardwicke  Colliery  Co. 
[1914]  W.  C.  &  Ins.  Rep.  343,  111  L  T. 
N.  S.  788. 

The  question  we  have  to  determine  is 
whether  in  the  case  at  bar  there  was  evi- 
L.R.A.1916D. 


I  dence  upon  which  the  Board  could  find  that 
Harbroe's  death  arose  out  of  a  special  risk 
incident  to  the  performance  of  his  duties  as 
a  night  watchman.  There  was  no  evidence 
that  this  property  ever  had  been  injured  by 
wrongdoers,  (h-  that  fi>om  its  character  or 
location  it  was  especially  exposed  to  theft 
or  harm  at  the  hands  of  trespassers.  He 
was  not  shot  while  protecting  his  employer's 
property  from  thieves.  At  the  time  of  this 
accident  the  property  was  in  no  way  threat- 
ened, nor  did  Harbroe  suppose  it  was.  And 
he  was  not  fired  upon  because  he  was  the 
watchman  in  charge.  The  injury  might  quite 
as  well  have  been  suffered  by  any  person 
who  happened  to  be  in  the  locality,  whether 
employed  by  the  construction  company  or 
not.  Further;  although  Harbroe  mistakenly 
believed  that  the  two  approaching  figures 
were  "yeggmen,"  they  were  in  fact  an  of- 
ficer of  the  law  and  his  assistant,  who  were 
in  the  performance  of  their  duty,  seeking  to 
apprehend  the  men  who  recently  had  robbed 
the  postoffice.  The  injury  which  they  in- 
flicted was  the  result  of  an  unfortunate  mis- 
apprehension on  their  part  (to  which  Har- 
broe himself  unwittingl;^  contributed),  and 
cannot  reasonably  be  said  "to  have  had  its 
origin  in  the  hazard  connected  with  the  em- 
ployment, and  to  have  flowed  from  that 
source  as  a  rational  consequence.  Reithel's 
Case,  222  Mass.  163, 165,  L.RA.  1916A,  304, 
109  N.  E.  961.  As  was  said  in  Madden's 
Case,  222  Mass.  487,  post,  1000,  111  N.  E. 
379:  "Th«  rational  mind  must  be  able  to 
trace  the  resultant  personal  injury  to  a 
proximate  cause  set  in  motion  by  the  em- 
ployment,  and  not  by  some  other  agency, 
or  there  can  be  no  recovery." 

We  are  constrained  to  say  that  there  was 
no  evidence  to  support  the  finding  that  the 
employee's  injury  was  one  "arising  out  of" 
his  employment.  The  decree  Is  reversed  and 
a  new  decree  is  to  be  entered  in  favor  of 
the  insurer. 


MINNESOTA    SUPREME    COtTKT. 

AARON  LINDSTROM,  Appt., 

V. 

MUTUAL  STEAMSHIP  COMPANY,  Respt. 
(—  Minn.  — ,  166  N.  W.  669.) 

State  —  Jurisdiction  over  vessels. 

1.  Territorial  sovereignty  of  a  state  ex- 

Headnotes  by  Haixam,  J. 

Not^.  —  As  to  the  construction  and  effect 
of  the  workmen's  compensation  acts  gen- 
erally, see  annotation  in  L.R~A.1916A,  23. 

As  to  the  limitation  o:  the  application  of 
workmen's  compensation  acts  by  Federal 
laws,  see  .annotatioo  following  Staley  v. 
Illinois  C.  R.  Co.  L.R.A.]916A,  461. 
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tends  to  a  vessel  of  the  state,  though  it  is 

upon  navigable  waters. 

For  other  cases,   see  State,  in  Dig.   l-5i 

N.  8. 
Master  and  servant  —  workmen's  com- 

pennatlon  ^  injury  on  vessel. 

2.  The  Minnesota  workmen's  compensa- 
tion act  (Gen.  Stat.  1913,  §§  8195-8230)  is 
general  in  its  terms,  and  it  applies  to  all 
cases  within  the  territorial  jurisdiction  of 
the  state  save  those  expressly  excepted.  The 
act  excepts  cases  arising  from  interstate 
commerce  by  railroad.  Those  arising  from 
interstate  commerce  by  water  are  not  ex- 
cepted. 

For  other  cases,  see  Master  and  Servant,  II. 

a,  1,  in  Dig.  1-52  N.  S. 
Commerce  —  state  compensation  act  — 

Injury  on  navigable  water. 

3.  The  act  in  its  application  to  such  em- 
ployment is  not  invalid  as  an  interference 
with  interstate  commerce.  Congress  has 
not  legislated  upon  that  subject  as  to  in- 
terstate commerce  by  water,  and  tmtil  it 
does  so,  such  legislation  is  within  the  prov- 
ince of  the  several  states. 

For  other  cases,  see  Commerce,  II.  b,  in  Dig. 

1-52  N.  8. 
Admiralty  —  Jurisdiction. 

4.  The  injury  sustained  in  this  case  was 
sustained  upon  the  navigable  waters  of  the 
United  States.  This  brings  the  case  within 
the  jurisdiction  of  the  Federal  courts  of  ad- 
miralty. 

For   other   eases,   see   Admiralty,    in    Dig. 

1-52  N.  8. 
Water  —  injury  on  —  remedy. 

5.  By  virtue  of  the  clause  in  judiciary 
act  (act  Sept.  24,  1789),  §  9,  saving  to 
suitors  the  right  of  a  common-law  remedy 
where  the  common  law  is  competent  to  give 
it,  a  party  so  aggrieved  may  ( 1 )  proceed  in 
rem  m  admiralty,  (2)  bring  suit  in  per- 
sonam in  admiralty,  (3)  resort  to  his 
remedy  at  law  in  personam  in  a  state  court, 
or  (4)  in  the  United  States  circuit  court 
if  there  are  parties  proper  to  give  such  jur- 
isdiction. 

For  other  cases,  see  Courts,  IV.  d,  in  Dig. 

1-52  y.  8. 
Same  —  procedure  in  state  court. 

6.  In  its  application  to  this  case  the  im- 
portant effect  of  the  saving  clause  is  that 
it  saves  the  right  to  proceed  in  the  state 
courts  by  a  suit  in  personam  to  redress 
wrongs  committed  at  sea,  although  the  per- 
son injured  had  the  concurrent  right  to 
proceed  in  rem  in  a  Federal  court  of  ad- 
miralty. 

For  other  eases,  see  Courts,  IV.  d,  in  Dig. 

1-52  y.  8. 
Conflict  of  laws  —  injury  on  sea. 

7.  When  the  action  is  brought  in  a  state 
court,  it  must  be  determined'  according  to 
state  laws,  and  not  according  to  the  laws 
of  admiralty. 

For  other  cases,  see  Conflict  of  Lanos,  I.  e,  1, 
in  Dig.  1-52  W.  8. 

Same  —  state  law  —  power  to  modify. 

8.  It  is  competent  for  the  state  to  modify 
L.R.A.1916D. 


I  by  statute  its  eommon-law  rules  of  liability 
in  their  application  to  such  cases,  so  long 
as  the  modification  does  not  amount  to  a 
regulation  of  commerce  or  an  interference 
with  some  paramount  Federal  law. 
For  other  cases,  see  Master  and  Serrant,  II. 

a,  1,  in  Dig.  1-52  -V.  8. 
Master  and  servant  —  compensation  act 

—  exclusiveness. 

9.  Since  the  adoption  of .  the  Minnesota 
compensation  act,  the  question  of  liability 
in  such  cases,  and  the  amount  thereof,  is 
to  be  determined  by  the  compensation  act. 
For  other  oases,  see  Master  and  Servant,  II. 

a,  1,  in  Dig.  1-52  y.  8. 

(March  3,  1916.) 

APPEAL  by  plaintiff  from  an  order  of  the 
District  cfourt  for  St.  Louis  County 
sustaining  a  demurrer  to  a  complaint  filed 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  caused  by  defendant's 
negligence.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Wharton  A  Wharton,  for  ap- 
pellant: 

The  court  erred  in  sustaining  the  demur- 
rer and  in  holding  that  the  facts  alleged 
in  the  complaint  brought  the  case  within 
the  provisions  of  the  Minnesota  workmen's 
compensation  act. 

The  Henry  B.  Smith,  196  Fed.  312;  The 
Lottawanna  (Rodd  v.  Heartt)  21  Wall. 
568,  22  L.  ed.  654;  Schuede  v.  Zenith  S.  S. 
Co.  216  Fed.  566;  Atlantic  Transport  Co. 
V.  Imbrovek,  234  U.  S.  62,  5«  L.  ed.  1208, 
51  L.R.A.  (N.  S.)  1167,  34  Sup.  Ct.  Rep. 
733;  The  Fred  E.  Sander,  208  Fed.  724,  4 
N.  C.  C.  A.  891 ;  The  Rosalie  Mahoney.  218 
Fed.  695;  The  Max  Morris,  137  U.  S.  1,  34 
L.  ed.  586,  11  Sup.  Ct.  Rep.  29;  The  Tliode 
Fagelund,  211  Fed.  685. 

Messrs.  Washburn,  Bailey,  A  Mitchell, 
for  respondent: 

Interstate  cfu-riage  by  water  is  included 
under  the  Minnesota  act. 

Second  Employers'  Liability  Cases  (Mon- 
dou  V.  New  York,  N.  H.  &  H.  R.  Co.)  223 
U.  S.  1,  56  L.  ed.  327,  38  L.ILA.(N.S.)  44, 
32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875; 
StoU  V.  Pacific  Coast  S.  S.  Co.  205  Fed. 
169;  The  Pawnee,  203  Fed.  333;  The  LotU- 
wanna  (Rodd  v.  Heartt)  21  Wall.  558,  22 
L.  ed.  6.54. 

All  employers  and  employees  not  ex- 
pressly excepted  in  the  workingmen's  com- 
pensation act  are  presumed  to  be  subject  to 
said  act. 

Harris  v.  Hobart  Iron  Co.  127  Minn.  399, 
149  N.  W.  662,  7  N.  C.  C.  A.  44;  Young  v. 
Duncan,  218  Mass.  346,  106  N.  E.  1;  Sex- 
ton V.  Newark  Dist.  Teleg.  Co.  84  N.  J.  L. 
86,  86  Atl.  461,  3  N.  C.  C.  A.  569;  Borgnis 
V.  Falk  Co.  147  Wis.  327,  37  L.R.A.  (N.  S.) 
489,  133  N.  W.  209,  3  N.  C.  C.  A.  649;  Gre- 
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j;uti8  V.  Waclark  Wire  Works,  86  K.  J.  L. 
«10,  92  Atl.  364;  Johnson  t.  Nelson,  128 
Minn.  158,  160  N.  W.  620. 

When  a  stevedore  is  injured  on  board  a 
vessel  moored  to  a  dock,  the  rights  arising 
thereunder  are  to  be  determined  by  the  law 
of  the  state  in  which  the  accident  occurred. 

The  Bee,  216  Fed.  709;  The  Scotland 
(National  Steam  Nav.  Co.  v.  Dyer)  106  U. 
S.  29,  28  L.  ed.  1003;  Thompson  Towing 
&  Wrecking  Asso.  v.  McGrcgor,"l24  C.  C.  A. 
479,  207  Fed.  209. 

Mr.  U.  A.  CarmicUael  also  for  respond- 
ent. 

Hallam,  J.,  delivered  the  opinion  of  the 
court. 

The  complaint  alleges  the  following  facts: 

Defendant  is  a  Minnesota  corporation  op- 
erating the  steamship  William  Iiivingstone 
on  the  Great  Lakes,  between  Duluth,  its 
home  port,  and  ports  outside  of  Minnesota. 
The  Berwind  Fuel  Company  is  an  employer 
owning  a  dock  at  Duluth.  On  June  9,  1914, 
plaintiff  was  in  the  employ  of  th«  fuel  com- 
pany engaged  in  unloading  a  cargo  of  coal 
from  said  vessel  onto  the  said  fuel  compa- 
ny's dock.  While  working  in  the  hold  of  the 
vessel  he  was  injured  through  the  n^Ugence 
of  defendant.  He  brings  this  common-law 
action  to  recover  damages.  Defendant  de- 
murred and  the  demurrer  was  sustained. 

The  demurrer  raises  one  main  question; 
that  is:  Does  the  Minnesota  workmen's 
compensation  law  (Gen.  Stat  1913,  §g  8193 
et  seq.)  apply  to  such  a  case!  If  so,  it  is 
conceded  the  demurrer  was  properly  sus- 
tained. We  are  of  the  opinion  that  the 
Minnesota  compensation  law  does  apply. 

1.  No  question  of  territorial  jurisdic- 
tion arises,  for  the  territorial  sovereignty  of 
the  state  of  Minnesota  extends  to  a  vessel 
of  the  state,  though  it  is  upon  navigable  wa- 
ters (Crapo  V.  Kelly,  16  Wall.  610,^21  L.  ed. 
430;  The  Hamilton  (Old  Dominion  S.  S.  Co. 
V.  Gilmore)  207  U.  8.  398,  62  L.  ed.  264,  28 
Sup.  Ct.  Sep.  133),  even  upon  the  high  seas 
(International  Nav.  Co.  v.  Lindstrom,  60 
C.  C.  A.  649,  123  Fed.  475 ;  Thompson  Tow- 
ing &  Wrecking  Asso.  v.  McGregor,  124  C. 
C.  A.  479,  207  Fed.  209;  The  Bee  [D.  C] 
216  Fed.  709.) 

No  question  of  conflict  of  state  laws 
arises.  Duluth  being  the  home  port,  and 
also  the  port  where  the  injury  occurred,  the 
laws  of  no  state  other  than  Minnesota  could 
apply. 

2.  There  is  no  serious  doubt  that  the 
terms  of  the  statute  are  broad  enotigh  to 
cover  the  case.  The  act  is  general  in  its 
terms  and  it  applies  to  all  cases  within  the 
territorial  jurisdiction  of  the  state  which 
are  not  excepted.  Section  8202  excepts 
"any  employer  acting  as  a  common  carrier 
L.R.A.1010D. 


wheQ  engaged  in  interstate  or  foreign  com- 
merce by  railroad,"  and  "any  employee  of 
such  common  carrier  injured  or  killed  while 
so  engaged."  No  other  exception  of  conse- 
quence here  is  found  in  the  act.  This  sec- 
tion does  not,  either  in  terms  or  by  any  pos- 
sible inplicatioj),  except  carriers  by  water  or 
the  employees  of  such  carriers. 

The  negligence  that  caused  the  injury  was 
not  that  of  plaintiff's  employer,  but  of 
another  employer  who  is  within  the  terms 
of  the  act.  The  compensation  applies  to 
such  a  case.  Matbison  v.  Minneapolis  Street 
R.  Co.  126  Minn.  286,  ante,  412.  148  N.  W. 
71,  5  N.  C.  C.  A.  871. 

3.  Nor  is  the  act  invalid  as  an  inter- 
ference with  interstate  commerce.  The  right 
of  Congress  to  pass  laws  governing  the  lia- 
bility of  employers  engaged  in  interstate 
commerce  for  injuries  sustained  by  their  em- 
ployees while  engaged  in  such  commerce,  to 
the  exclusion  of  state  legislation  upon  that 
subject,  is  unquestioned,  and  as  to  railroads 
Congress  has  enacted  some  applicable  laws. 
Second  Employers'  Liability  Cases  (Mon- 
dou  V.  New  York,  N.  H.  A  H.  R.  Co.)  223 
U.  S.  1,  66  L.  ed.  327.  38  L.R.A.  (N.  S.)  44, 
32  Sup.  Ct.  Rep.  169,  1  N.  C.  C.  A.  875.  But 
Congress  has  passed  no  laws  regulating  the 
liability  of  interstate  carriers  by  water,  at 
least  not  as  to  any  matters  here  involved, 
and  until  Congress  legislates  upon  this  sub- 
ject it  is  within  the  province  of  the  several 
state*  to  do  so.  Ibid ;  StoU  v.  Pacific  Coast 
S,  8.  Co.  (D.  C.)  205  Fed.  169,  177. 

4.  The  only  doubtful  question  in  the 
case  is  whether  the  Minnesota  compensation 
act  is,  in  its  application  to  this  case,  an  in- 
fringement upon  the  Federal  jurisdiction 
over  the  subject  of  admiralty.  The  Consti- 
tution of  the  United  States,  extends  the 
power  of  the  Federal  courts  "to  all  cases  ot 
admiralty  and  maritime  jurisdiction."  Ar- 
ticle 3,  S  2.  Section  9  of  the  judiciary  act 
of  1789  saves  to  suitors  "in  all  cases  the 
right  of  a  common-law  remedy,  where  the 
common  law  is  competent  to  give  it."  1 
Stat,  at  L.  p.  77,  chap,  20.  This  case  hinges 
on  the  construction  of  this  saving  clause. 

The  injury  was  sustained  aboard  a  ship 
on  navigable  waters  of  the  United  States. 
This  brings  the  case  within  the  jurisdiction 
of  the  Federal  courts  of  admiralty.  Atlantic 
Transport  Co.  v.  Imbrovek,  234  U.  S.  62,  68 
L.  ed.  1208,  61  L.R.A.  (N.  S.)  1157,  34  Sup. 
Ct.  Rep.  733.  Just  as  clearly  it  is  subject 
to  the  common-law  jurisdiction  of  the 
courts  of  this  state.  The  Constitution  and 
the  statute  conferred  upon  the  national  ju- 
diciary the  admiralty  and  maritime  juris- 
diction exactly  as  it  e.\isted  in  the  juris- 
prudence of  the  common  law.  When  the 
admiralty  jurisdiction  was  exclusive,  it 
remained  so;  when  it  was  concurrent,  it  re- 
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mftined  so.  If  the  Buit  be  in  rem  against  the 
thing  itself  the  proceeding  is  essentially  one 
in  admiralty,  is  exclusively  cognizable  in  ad- 
miralty courtfl,  and  the  stetes  cannot  confer 
upon  their  own  courts  the  cognizance  of 
such  cases.  But  the  states  did  retain  juris- 
diction in  cases  of  which  the  cognizance  was 
previously  concurrent  in  the  courts  of  com- 
mon law,  that  is,  of  suits  in  personam 
against  an  individual, defendant.  "This  lat- 
ter class  of  cases  can  be  no  more  deemed 
cases  of  admiralty  and  maritime  jurisdiction 
than  cases  of  common-law  jurisdiction." 
Taylor  v.  Carryl,  20  How.  683,  598,  16  L. 
ed.  1028,  1033;  Knapp,  S.  &  Co.  Co,  v.  Mc- 
Caffrey, 177  U.  8.  638,  «48,  44  L.  ed.  921, 
926,  20  Sup.  Ct.  Rep.  824.  Accordingly,  It  is 
said  in  The  Belfast,  7  Wall.  624,  646,  19  L. 
ed.  266,  272,  that  proceedings  in  a  suit  at 
common  law  on'  a  maritime  contract  "are 
precisely  the  same  as  in  suits  on  contracts 
not  regarded  as  maritime,  wholly  irrespect- 
ive of  the  fact  that  the  injured  party  might 
have  sought  redress  in  the  admiralty." 

6.  By  virtue  of  the  saving  clause  a  party 
so  aggrieved  may  (1)  proceed  in  rem  in  ad- 
miralty if  a  maritime  lien  arises,  (2)  bring 
suit  in  personam  in  an  admiralty  jurisdic- 
tion, (3)  resort  to  his  remedy  at  law  in  a 
state  court,  or  (4)  in  the  United  States 
court  at  law  if  there  are  parties  proper- to 
give  such  jurisdiction.  American  S.  B.  Co.  v. 
Chase,  16  Wall.  522,  584,  21  L.  ed.  369,  372. 

It  has  been  said  that  what  is  reserved  to 
a  suitor  "is  not  a  remedy  in  the  common- 
law  courts,  but  a  common-law  remedy."  The 
Moses  Taylor,  4  Wall.  411,  431,  18  L.  ed. 
397,  402;  Moran  v.  Sturges,  154  U.  S.  256, 
276,  38  L.  ed.  981,  987,  14  Sup.  Ct.  Rep.  1019. 
This  is  true  enough,  but  it  is  not  very  help- 
ful here.  This  language  means,  on  the  one 
hand,  that  the  saving  clause  does  not  confer 
upon  common-law  courts '  the  power  to  en- 
tertain an  admiralty  suit  in  rem,  and,  on 
the  other  hand,  that  some  remedies  are  re 
served  that  were  enforceable  at  common  law, 
not  in  a  common-law  court,  but  in  a  oovrt 
of  equity,  and  also  some  remedies  recognised 
at  common  law,  like  carriers'  liens,  which 
need  not  be  enforced  in  court  at  all.  Knapp, 
S.  *  Co.  Co.  v.  McCaffrey,  177  U.  S.  638,  44 
L.  ed.  921,  20  Sup.  Ct.  Rep.  824. 

6.  In  its  application  to  this  case,  the 
important  effect  of  the  saving  clause  is  that 
it  saves  the  right  of  a  party  to  proceed  in 
the  state  courts  in  personam  "according  to 
the  course  of  the  common  law"  to  redress 
wrongs  committed  at  sea,  although  the  per- 
son injured  had  the  concurrent  right  to  pro- 
ceed in  rem  in  the  Federal  court  of  admir- 
alty. Knapp,  S.  *  Co.  Co.  v.  McCaffrey,  177 
U.  S.  638,  648,  44  L.  ed.  921,  926,  20  Slip.  Ct. 
824 ;  Rounds  v.  Cloverport  Foundry  &  Ma«h. 
Co.  237  U.  8.  303,  69  L.  ed.  966,  36  Sup.  Ct. 
L.R.A.1916D. 


Rep.  596;  American  S.  B.  Oo.  v.  Cliase,  18 
Wall.  522,  il  L.  ed.  369;  Reynolds  v.  The 
Favorite,  10  Minn.  242,  Gil.  190;  Stapp  v. 
The  Clyde,  43  Minn.  192,  4S  N.  W.  430; 
Benedict,  Adm.  §  128. 

7.  The  contention  of  tiie  plaintiff  is  that, 
when  action  is  brought  in  the  state  court, 
the  rules  of  liability  are  the  same  as  though 
the  proceeding  were  in  admiralty.  In  other 
words,  the  contention  is  that  where  a  rem- 
edy is  sought  in.  a  state  court  that  court  en- 
forces, not  the  laws  of  its  own  jurisdiction, 
but  the  general  laws  «f  admiralty,  much  as 
the  courts  of  one  state,  in  enforcing  liabil- 
ities which  arose  in  another,  will  apply  the 
laWs  of  the  state'  where  the  cause  of  action 
arose,  and  since  the  state  has  no  right  to 
modify  or  amend  the  general  maritime  law, 
it  is  contended  the  Minnesota  compensation 
law  is  here  inoperative.  This  is  really  the 
crucial  question  in  the  case.  It  is  a  Federal 
question,  and  we  think  that  it  is  settled  ad- 
versely to  plaintiff's  'contention  by  the  de- 
cisions of  the  United  States  Supreme  Court. 

It  is  well  understood  that  in  the  two 
courts,  that ,  is,  courts  of  admiralty  and 
courts  of  law,  not  only  is  the  course 
of  proceeding  in  many  respects  different, 
but  also  "the  rules  of  decision  are  dif- 
ferent." Atlee  v.  Northwestern  Union 
Packet  Co.  21  Wall.  380,  396,  22  L.  ed. 
619,  621.  A  striking  instance  of  this 
difference  is  i^e  rule  for  estimating  dam- 
ages in  suits  for  personal  injury.  In  the 
common-Law  courts  the  defendant  mast 
pay  all  the  damages  or  none.  If  there  has 
been  contributory  negligence  on  the  pttrt  of 
the  plaintiff,  he  cam  recover  nothing.  In 
the  admiralty  court,  where  there  has  been 
contributory  negligence,  the  entire  damages 
must  be  equally  divided  between  the  parties. 
It  is  held  that  when  the  action  is  at  law 
the  rule  of  liability  prevailing  at  law,  and 
not  the  admiralty  rule,  must  be  applied.  It 
is  also  held  that  the  principles  which  deter- 
mine the  existence  of  mutual  fault  in  admir- 
alty are  not  precisely  the  same  as  those 
which  establish  contributory  negligence  at 
law,  but  that  "each  court  has  its  own  set 
of  rules  for  determining  these  questions, 
which  may  be  in  some  respects  the  same, 
but  in  others  vary  materially"  (Atlet  v. 
Northwestern  Union  Packet  Co.  21  WnlL 
389,  396,  22  h.  ed.  619,  621 ;  The  Max  Mor- 
ris, 137  U.  8.  1,  10,  34  L.  ed.  688,  688,  11 
Sup.  Ct.  Rep.  29),  and  it  is  held  that  if 
a  person  injured,  though  he  might  proceed 
iU'  admiralty,  elects  to  sue  at  lav,  the 
common-law  rule  as  to  contributory  neg> 
ligence  must  be  applied,  and  he  cannot 
recover  "though  defendant  were  negligent, 
if  it  appeared  that  his  own  negligenos 
directly  contributed  to  the  result  ccmb- 
plained  of."   Belden  r.  Ohase,  160  U.  S.  674, 
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691,  37  U  ed.  1218,  1224,  14  Sup.  a.  Rep. 
264.  If  this  is  the  true  principle  to  be  ap- 
plied as  to  contributory  negligence,  it  must 
l>e  the  true  principle  to  be  applied  as  to  all 
of  the  rules  of  law  upon  which  liability  de- 
pends. 

On  similar  principles  it  was  held  in 
Knapp,  S.  &  Co.  Co.  v.  SlcCaffrey,  177  U.  S. 
638,  44  li.  ed.  021,  20  Sup.  Ct.  Rep.  824,  that 
a  bill  in  eqnil^  to  forecloBe  a  common-law 
lien  upon  a  raft  A>r  towage  was  a  proceed- 
ing to  enforce  a  common-law  remedy,  and 
that  since  the  supreme  court  of  Illinois  had 
held  that  plr.intifT  had  a  poBsessory  lien 
upon  the  raft,  and  that  he  had  possession, 
the  Federal  court  "shotild  defer  to  .the  opin- 
ion of  that  court  in  these  particulars,  as 
they  are  local  questions  dependent  upon  the 
law  of  the  particular  state." 

We  take  it  these  Federal  cases  establish 
well  the  rule  that  when  the  action  is 
brought  in  a  state  court  i^  must  be  deter- 
mined according  to  stnte  law,  and  not  ac- 
cording to  the  law  of  admiralty. 

8.  As  the  state  cpurt  in  a4niipi8tering 
its  remedy  applies  its  own  rules  of  liability, 
it  mubt  enforce  such  rules  of  liability  as  are 
in  force  in  the  state,  whether  they  arise 
from  the  common  law  or  from  the  statute, 
and  the  state  may  modify  by  statute  its 
common-law  remedies  so  long  as  such  stat- 
iites  do  not  amount  to  regulation  of  inter- 
state commerce  or  an  interference  with  somt- 
paramount  Federal  taw.  In  American  S. 
B.  Co.  V.  Chase.  16  Wall.  522,  21  L.  ed.  369, 
defendant  took  the  position  that  the  saving 
clause  must  be  limited  to  sueh  causes  of  ac- 
tion as  were-  known  to  the  common  law  at 
the  time  of  the  passage  of  the  judiciary  act 
The  contention  was  held  to  be  unsound. 
Knapp,  S.  &  Co.  Co.  v.  McCaffrey,  177 U.S. 
C38,  046,  44  I.^  ed.  921,  925,  ^0  Sup.  Ct. 
Rep.  824.  And  in  Tlie  Hamilton  (Old  Do- 
minion S.  S.  Co.  V.  Gilmore)  207  U.  S. 
398,  404,  52  L.  ed.  264,  269,  28  Sup.  Ot 
Rep.  133,  it  was  said  that  "as  the 
state  courts  in  their  decisions  would 
follow  their  own  notions  about  the  law 
and  might  change  them  from  time  to 
time,  it  would  be  strange  if  the  state  might 
not  make  changes  by  its  other  mouthpiece, 
the  legislature.  The  same  argument  that 
deduces  the  legislative  power  of  Congress 
from  the  jurisdiction  of  the  national  courts 
tends  to  establish  the  legislative  power  of 
the  state  where  Congress  has  not  acted." 

And  state  courts  have  used  similar  lan- 
guage. Walter  v.  Kierstead,  74  Oa.  18,  22; 
Dougan  v.  Champlain  Transp.  Co.  o6  N.  Y. 
1,  6;  Stewart  v.  Harry,  3  Bush,  438. 

This  doctrine  is  further  illustrated  by 
other  Federal  decisions. 

In  Rounds  v..  Cloverport  Fpundry  & 
Mach.  Co.  237  U.  S.  303,  69  L.  ed.  966,  3b 
L.R.A.1016D. 


Sup.  Ct.  Rep.  596,  it  is  held  that  a  common- 
law  court,  as  auxiliary  to  the  remedy  in  per- 
sonam, may  eniorce  a  statutory  attachment' 
against  the  vessel  itself. 

In  Leon  v.  Galceran,  11  Wall,  185,  192,  20 
L.  ed.  74,  76,  it  was  held  that  in  the  absevce 
of  legislation  by  Congress  it  is  competent 
for  a  state  to  create  such  liens  upon  vessels 
as  its  legislature  may  deem  just  and  ex- 
pedient, not  amounting  to  a  regulation  of 
commerce,  and  to  enact  reasonable  rules  and 
regulations  prescribing  the  mode  of  their 
enforcement. 

In  the  Lotta wanna  (Rodd  v.  Heartt)  21 
Wall.  558,  580,  22  L.  ed.  654,  663,  it  was 
said  that,  so  long  as  Congress  does  not  in- 
terpose to  regulate  the  subject,  the  rights 
of  materialmen  furnishing  necessaries  to  a, 
vessel  in  her  home  port  may  be  regulate^ 
by  state  l^islation.  It  was  said  that  the 
contract  for  furnishing  such  necessaries  is 
a  maritime  contract,  and  that  the  states 
cannot  alter  the  limits  of  maritime  juris- 
diction, nor  confer  it  upon  the  state  courts 
so  as  to  enable  them  to  proceed  in  rem  for 
the  enforcement  of  liens  created  by  such 
state  laws,  but  that  they  can  authorize 
the  enforcement  thereof  by  "common-law 
remedies,  or  such  remedies  as  are  equivalent 
thereto." 

It  is  held  that  a  statute  of  a  state  giving 
to  the  next  of  kin  of  a  person  an  action  on 
the  case  for  damages  for  the  injury  caused 
by  the  death  of  such  person  is  a  valid  and 
enforceable  statute,  as  applied  to  maritime 
torts.  It  was  first  held  tliat  such  a  statute 
was  enforceable  in  an  action  in  the  state 
courts,  "whether  such  a  suit  may  or  may  not 
be  maintained  in  the  admiralty  courts." 
American  S.  B.  Co.  v.  Chase,  16  WaU.  522, 
632,  21  L.  ed.  369,  372.  Later,  indeed,  it 
was'  held  that  such  a  statute  was  enforceable 
even  in  admiralty.  The  Hamilton  (Old  Do- 
minion S.  S.  Co.  v.  Gilmore)  207  U.  S.  398, 
52  L.  ed.  264,  28  Sup.  Ct.  Rep.  133.  See 
also  The  City  of  Norwalk  (D.  C.)  55  Fed. 
08,  100,  where  the  applicable  principles  are 
fully  discussed. 

We  accordingly  hold  that,  where  liahili^ 
is  asserted  in  the  courts  of  this  state  against 
the  owner  of  a'  vessel  of  this  state  to  redress 
a  maritime  tort,  the  question  of  whether  lia- 
bility exists  is  to  be  determined  by  the  com^ 
mon  law  of  this  state,  as  the  same  has  been 
modified  by  the  valid  general  statutes  of  the 
state,  and,  since  the  compensation  act  is 
now  the  law  of  this  state,  substituted  for  all 
common-law  remedies  before  existing,  that 
statute  furnishes  the  rule  upon  which  the 
liability  and  the  extent  of  it  are  to  be  deter- 
mined. 

The  conclusion  we  have  reached  is  sus- 
tained by  Walker  v.  Clyde  S.  S.  Co.  215  N. 
Y.  529,  109  N.  E.  604,  where  it  is  held  that 
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the  compensation  law  of  New  York  was  ap- 
plicable to  a  precisely  similar  situation. 

The  same  result  was  reached  in  Kenner- 
son  y.  Thames  Towboat  Co.  89  Conn.  307, 
L.R.A.  1916A,  436,  94  Atl.  372,  where  it  is 
said  that  the  common-law  remedies  re- 
served by  the  judiciary  act  of  1789  "em- 
brace all  methods  of  enforcing  rights  and 
redressing  injuries  known  to  the  common  or 
statutory  law."  Stoll  v.  Pacific  Coast  S.  S. 
Co.  (D.  C.)  205  Fed.  169,  is  also  in  har- 
mony with  our  views.  See  also  McDonnell 
V.  Oceanic  Steam  Nav.  Co.  74  C.  C.  A.  500, 
143  Fed.  480;  The  Fred  E.  Sander  (D.  C.) 
212  Fed.  545,  5  N.  C.  C.  A.  97. 

The  only  authority  we  find  to  the  contrary 
is  a  well-considered  opinion  of  Killitis,  Dis- 
trict Judge,  in  Schuede  r.  Zenith  S.  S.  Co. 
(D.  C.)  216  Fed.  566,  holding  that  the  com- 


pensation law  of  Ohio  was  not  applicable 
to  the  case  of  a  seaman  employed  under  a 
maritime  contract  who  was  injured  in  the 
course  of  his  employment.  It  was  held  that 
the  maritime  law  as  to  liability  wag  part  of 
his  contract,  and  that  that  law  determined 
his  rights  though  the  action  was  at  law.  So 
far  aa  that  decision  is  inconsistent  with  the 
views  herein  expressed,  we  cannot  follow  it. 
Workman  v.  New  York,  179  U.  S.  552,  45  L. 
ed.  314,  21  Sup.  Ct.  Rep.  212;  The  Henry  B. 
Smith  (D.  C.)  195  Fed.  312;  The  Fred  E. 
Sander  (D.  C.)  208  Fed.  724,  4  N.  C.  C.  A. 
891,  and  The  Thielbek  (D.  C.)  211  Fed.  685, 
are  distinguishable  from  the  case  at  bar, 
since  they  were  actions  or  proceedings  in 
admiralty,  and  not  at  law. 
Order  affirmed. 
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MARTHA  W.  WHIPPLE 

V. 

JOHN  H.  ROSENSTOCK  et  al.,  Appts. 

(—  Neb.  — ,  155  N.  W.  898.) 

Intoxicating  liquor  —  civU  damage  — 
parties  to  action. 

1.  A  married  woman  and  her  minor 
children  consisting  of  one  family  may  main- 
tain an  action  for  loss  of  means  of  support 
against  all  those  who  have  furnished  in- 
toxicating liquors  to  the  husband  and 
father,  which  occasioned  or  contributed  to 
the  damages. 
For  other  oases,  see  Intoaicating  Liquors, 

IV.  6,  in  Dig.  1-52  N.  S. 
Damages   —  civil   damage  act  —  ele- 
ments. 
'     2.  In   estimating  the   damages   the   jury 
may  consider  the  situation  of  the  deceased, 
his    annual    earnings,    if    any,    his    habits, 
health,  and  reasonable  expectancy  of  life. 
For  other  cases,  see  Damages,  III.  e;  III.  i, 

S,  in  Dig.  ISi  S.  8. 
Same  —  value  of  support. 

3.  The  right  of  support  is  not  limited  to 
the  bare  necessaries  of  life,  but  in  no  case 
can  the  judgment  be  for  a  greater  sum  than 
the  value  of  the  means  of  support  of  which 
plaintiff  has  been  deprived. 

For  other  cases,  see  Damages,  III.  e;  III.  i, 

S,  in  Dig.  1-52  A".  S. 
Abatement  ^  civil  damage  act  —  death 

of  drunkard. 

4.  The  death  of  the  husband  and  father 
does  not  cause  an  action  for  loss  of  means 
for  support  to  abate,  the  death  being  a  mere 

Headnotes  by  Babnes,  J. 

Note.  —  As    to    excessive   damage    under 
civil  damage  act  for  death  through  intoxi- 
cation, see  annotation  following  this  case, 
post,  943. 
L.R.A.1916D. 


incident,  not  the  principal  cause  of  action. 
For  other  cases,  see  Abatement  and  Keviv 

al,  II.  in  Dig.  1-52  N.  B. 
Intoxicating  liquor  —  license  —  effect. 

5.  "A  license  is  no  protection  to  the  vend- 
or of  intoxicating  drinks  in  an  action  for 
loss  of  the  means  of  support.  The  statute, 
in  effect,  says  to  everyone  engaged  in  the 
traffic,  'Beware  to  whom  you  sell  or  fur- 
nish intoxicating  liquor.' " 

For  other  cases,  see  Intoancating  Liquors, 

ir.  h,  in  Dig.  1-52  N.  8. 
Parties  ^  civil  damage  act  —  Joinder  of 

bondsmen. 

6.  The  bondsmen  of  the  liquor  dealers  who 
have  furnished  intoxicating  liquors  to  the 
husband  and  father  may  be  joined  with  the 
liquor  dealers  aa  defendants  in  an  action 
for  the  loss  of  support. 

For  other  cases,  see  Parties,  II.  b,  in  Dig. 

1-52  N.  8. 
Evidence  —  damages. 

7.  Evidence  examined,  and  held,  that  a 
verdict  for  $10,000  was  excessive,  and  that 
the  amount  of  recovery  is  reduced  to  $o- 
000. 

For  other  cases,  see  Damages,  III.  e;  III. 
i,  4,  in  Dig.  1-52  N.  8. 

(December  23,  1916.) 

APPEAL  by  defendants  from  a  judgment 
of  the  District  Court  for  Lancaster 
County  in  plaintiff's  favor  in  an  action 
brought  to  recover  damages  for  alleged  loss 
of  support  because  of  the  sale  of  intoxicat- 
ing liquors  to  plaintiff's  htisband.  Affirmed 
on  condition. 

The  facts  are  stated  in  the  opinion. 

Mr.  T.  J.  Doyle,  for  appellants: 

An  undertaking  will  be  strictly  construed 
in  favor  of  sureties,  and  their  liability  will 
not  be  extended  by  construction  beyond 
their  specific  agreement. 

Curtin  v.  Atkinson,  36  Neb.  110,  154  N.W. 
131. 
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The  gist  of  the  action  ia  the  loss  of  means 
of  support,  and  not  any  personal  injuries 
'Whipple  may  have  sustained  as  a  result  of 
intoxication. 

Kelson  v.  Kevels,  79  Neb.  699,  113  N.  \V. 
119. 

In  this  action  against  four  dealers  and 
their  bondsmen  for  the  death  of  Whipple 
resulting  from  being  drunk  at  the  time,  only 
Buch  dealer  as  furnished  liquor  which  con- 
tributed to  his  drunkenness  at  that  time, 
-will  be  liable  for  damage  resulting  from  his 
death. 

Dolan  V.  McLaughlin,  46  Keb.  449,  64 
N.  W.  1076. 

Messrs.  Bnrkett,  Wilson,  &  Brown, 
for  appellee:  • 

As  the  petition  was  filed  the  burden  was 
on  the  plaintiff  to  show  that  her  husband 
had  been  debauched  since  January  1,  1912, 
but  if  she  failed  to  prove  it,  and  if  the 
.court  so  instructed  the  jury  in  effect,  then 
surely  the  defendants  were  not  prejudiced 
thereby. 

Missouri  P.  R.  Co.  v.  Fox,  60  Neb.  581, 
83  N.  W.  744,  8  Am.  Neg.  Sep.  463; 
Chmelir  v.  Sawyer,  42  Neb.  382,  60  N.  W. 
547. 

Instructions  must  be.  construed  together. 

Omaha  &  C.  B.  R.  tt  Bridge  Co.  v.  Levin- 
ston,  49  Neb.  17,  67  N.  W.  887;  Smith  v. 
Meyers,  62  Neb.  70,  71  N.  W.  1006;  Mack 
v.  Parkieser,  53  Neb.  628,  74  N.  W.  38; 
Pledger  v.  Chicago,  B.  A  Q.  R.  Co.  69  Neb. 
456,  95  N.  W.  1057  J  Lincoln  Traction  Co.  v. 
Brookover,  77  Neb.  221,  109  N.  W.  168,  111 
N.  W.  357. 

The  objection  of  variance  was  made  too 
late. 

Herpolsheimrr  v.  Acme  Harvester  Co.  83 
Neb.  53,  119  N.  W.  30;  Struebing  v.  Steven- 
son, 129  Iowa,  25,  105  N.  W.  341;  Qualy  v. 
Johnson,  80  Minn.  408,  83  N.  W.  393; 
Schwaninger  v.  E.  J.  McNeeley  &  Co.  44 
Wash.  447,  87  Pac.  514,  Galamore  v.  Olympia, 
34  Wash.  379,  75  Pac.  978;  Iverson  ▼.  Mc- 
Donnell, 36  Wash.  73,  78  Pac.  202 ;  Missouri 
River  Transp.  Co.  t.  Minneapolis  &  St.  L.  R. 
Co.  34  S.  D.  1,  147  N.  W.  82;  Rome  Hotel 
Co.  ▼.  Warlick,  87  Ga.  34,  13  S.  E.  116; 
Coppock  v.  Lampkin,  114  Iowa,  664,  87 
N.  W.  665;  Rosenberger  v.  Marsh,  108  Iowa, 
47,  78  N.  W.  837 ;  Madison  v.  Missouri  P.  R. 
Co.  90  Mo.  App.  599 ;  Jarmusch  t.  Otis  Iron 
t  Steel  Co.  13-23  Ohio,  C.  C.  122;  Scott  v. 
Sheakly,  3  Watts,  50;  Davis  ▼.  Atlanta  & 
C.  Air  Line  R.  Co.  63  S.  C.  370,  41  S.  E. 
468;  Childs  &  Childs,  49  Wash.  27,  94  Pac. 
660:  Bowers  v.  Thomas,  62  Wis.  480,  22 
N.  W.  710;  Hoyt  v.  Hoyt,  68  Iowa,  703,  28 
N.  W.  27;  Brusie  v.  Peck  Bros.  135  N.  Y. 
622,  32  N.  E.  76;  Fox  v.  Utter,  6  Wash.  299, 
53  Pac.  354. 

Several  saloon  keepers  and  their  several 
L.R.A.1916D. 


bondsmen  may  be  joined  as  parties  defend- 
ant; and  principals  and  sureties  are  jointly 
and  severally  liable;  and  those  furnishing 
liquor  producing  loss  may  be  joined. 

Roose  V.  Perkins,  9  Neb.  304,  31  Am.  Rep. 
409,  2  N.  W.  716;  Kerkow  v.  Bauer,  16  Neb. 
150,  18  N.  W.  27;  McClay  v.  Worrall,  18 
Neb.  44,  24  N.  W.  429;  Elshire  v.  Schuyler, 
16  Neb.  661,  20  N.  W.  29;  Wardell  v.'Mo- 
Connell,  23  Neb.  152,  36  N.  W.  278;  Jones  y. 
Bates,  26  Neb.  693,  4  L.R.A.  495,  42  X.  W. 
751;  Horst  v.  Lewis,  71  Neb.  365,  98  N.  W. 
1046,  103  N.  W.  460. 

The  same  surety  is  liable  on  two  or  more 
bonds. 

Thomas  v.  Hinkley,  19  Neb.  324,  27  N.  W. 
231;  Gran  v.  Houston,  45  Neb.  813,  64  N. 
W.  246;  Jones  v.  Bates,  26  Neb.  697,  4 
L.R.A.  496,  42  N.  W.  761. 

The  verdict,  as  compared  with,  verdicts 
in  other  cases,  was  not  excessive. 

Young  V.  Beveridge,  81  Neb.  180,  116  N. 
W.  766;  Keeling  v.  Pommer,  83  Neb.  610, 
120  N.  W.  155;  Murphy  v.  Willow  Springs 
Brewing  Co.  81  Neb.  219,  115  N.  W.  763; 
Pilkins  V.  Hans,  87  Neb.  7,  126  N.  W.  864; 
Craig  V.  Chicago,  St.  P.  M.  &  O.  R.  "Co.  97 
Neb.  586,  150  N.  W.  648;  Wright  v.  Chicago, 
R.  I.  A.  P.  R.  Co.  94  Neb.  317,  143  N.  W. 
220;  Zitnik  v.  Union  P.  R.  Co.  96  Neb.  152, 
145  N.  W.  344;  Scott  v.  Chope,  33  Neb.  41, 
49  N.  W.  940;  Gran  v.  Houston,  45  Neb. 
813,  64  N.  W.  245;  Coleman  v.  Locper,  94 
Neb.  270,  143  N.  W.  295. 

Barnes,  J.,  delivered  the  opinion  of  the 
court : 

The  plaintiff  commenced  this  action  against 
John  H.  Hosenstock,  Alexander  Butz,  Charles 
A.  Schwedop,  and  Leonard  Bauer,  who  were 
licensed  saloon  keepers  in  the  city  of  Lin- 
'coln,  and  their  bondsmen,  to  recover  dam- 
ages which  she  alleged  had  accrued  to  herself 
and  her  two  infant  children  by  reason  of  the 
sale  of  intoxicating  liquor  to  her  deceased 
husband,  Frederic  H.  Whipple.  The  action 
as  originally  commenced  was  against  the 
persons  and  bondsmen  above  named,  to- 
gether with  some  others. 

It  was  allied  in  the  petition  that  from 
January  1,  1912,  the  saloon  keepers  therein 
named  had  sold,  given  to,  and  furnished  her 
husbuid,  Frederic  H.  Whipple,  with  lai^ 
quantities  of  intoxicating  liquors,  which  he 
drank,  and  thus  had  caused  him  to  become 
intoxicated,  debauched,  and  an  habitual 
drunkard ;  that  her  husband  had  abused  her 
and  had  neglected  to  furnish  any  support 
for  herself  and  minor  children;  that  before 
he  became  so  debauched  he  was  kind  to  her 
and  had  furnished  his  family  suitable  sup- 
port in  the  way  of  food  and  clothing;  that 
by  reason  of  the  use  of  the  intoxicating 
liquors  so  sold,  given,  and  furnished  him  by 


Digitized  by 


Google 


942 


NEBRASKA  SUPREME  OOUitX. 


defendants,  he  became  sick 'and  diseased  in 
mind  and  body,  and  died  on  the  16th  day  of 
August,  1912,  of  an  injury  to  his  arm,  com 
plicated  by  delirium  tremens,  and  by  reason 
of  which  she  and  her  children  had  sustained 
damages  in  the  sum  of  $20,000,  for  which 
she  prayed  judgment. 

The  defendants  answered  separately. 
Each  of  the  saloon  keepers  denied  that  he 
had  sold,  furnished,  or  given  plaintiffs  hus- 
band any  intoxicating  liquors;  denied  that 
Whipple  was  a  sober  and  industrious  man, 
and  alleged  that  for  many  years  he  had  been 
a  confirmed  drunkard.  They  denied  that 
plaintiff  had  been  damaged  in  her  means  of 
support  by  reason  of  any  sales  of  liquor  made 
by  them  to  her  husband,  and  the  answers 
further  denied  that  plaintiff  was  the  wife  of 
Frederic  H.  Whipple.  They  admitted  that 
they  were  licensed  saloon  keepers  doing  busi- 
ness in  the  city  of  Lincoln,  and  denied  all 
other  allegations  of  the  petition.  The  reply 
wag  a  general  denial  of  the  facts  alleged  in 
the  answers. 

When  the  case  came  on  for  trial  in  the 
district  court  for  Lancaster  county,  and 
after  plaintiff  had  introduced  her  evidence, 
the  action  was  dismissed  as  to  all  of  the 
defendants  other  than  the  saloon  keepers 
above  mentioned,  and  their  sureties.  The 
petition  was  amended  so  as  to  allege  the  sale 
to  Whipple  of  intoxicating  liquors  from  the 
1st  day  of  May,  1912,  to  the  ISth  day  of 
August  of  that  year,  and  the  case  was  finall\ 
submitted  to  the  jury  as  to  such  sales  alone. 
After  all  of  the  evidence  had  been  introduced, 
instructions  were  given,  which  were  excepted 
to  by  each  of  the  defendants.  The  jury  re- 
turned a  verdict  in  favor  of  the  plaintiff 
and  against  all  of  the  defendants  for  the 
sum  of  $10,000,  on  which  the  court  rendered 
judgment,  and  the  defendants  have  ap- 
pealed.' 

It  is  contended  by  the  appellants  that  the 
evidence  is  insufficient  to  sustain  a  verdict 
for  the  plaintiff.  The  record  fairly  shows 
that  each  onfe  of  the  defendant  liquor  dealers 
sold  and  furnished  to  plaintiff's  deceased 
husband  intoxicating  liquors  including  beer 
at  gome  time  during  the  period  from  the  1st 
of  May  to  the  15th  day  of  August,  1912; 
that  Frederic  H.  Whipple  died  on  the  18th 
day  of  August,  1912,  as  alleged  in  plaintifTs 
petition.  While  there  is  some  conflict  in  the 
evidence,  that  branch  of  the  case  was  prop- 
erly submitted  to  the  jury.  Under  the 
provisions  of  chapter  40,  Rev.  St.  1913,  as 
construed  by  the  decision  of  this  court,  the 
verdict  of  the  jury  on  that  question  should  be 
sustained.  The  saloon  keepers  were  jointly 
liable  on  their  bonds  for  whatever  damages 
the  plaintiff  may  have  sustained  by  reason  of 
the  traffic.  Roose  v.  Perkins,  9  Neb.  304, 
31  Am.  Rep.  400,  2  N.  W.  716;  Kerkow  v. 
L.R.A.1916D. 


Bauer,  15  Neb.  150,  18  N.  W.  27;  Warrick 
v.  Ronndb,  17  N«*.  411.  22  N.  W.  785;  Gorey 
V.  Kelly,  64  Neb.  605,  90  N.  W.  554.  The 
cases  cited  also  dispose  of  the  appellants' 
claim  of  misjoinder  adversely  to  their  con- 
tention, as  will  presently  be  seen. 

It  is  strenuously  contended  that  the  ver- 
dict in  this  case  was  excessive.  There  seema 
to  be  merit  in  this  contention.  It  appears 
from  the  record  that  the  plaintiff  and  Fred- 
eric H.  Whipple  were  married  on  the  28tli 
day  of  June,  1904;  that  two  children  were 
born  to  them,  both  of  whom  are  living,  and 
at  the  time  of  the  trial  were,  aged  five  and 
eight,  respectively;  that  at  the  time  of  the 
marriage  the  plaintiff's  husband  had  employ- 
ment as  a  buggy  washer  at  the  Palace  Livery 
Stable  in  the  city  of  Lrnooln.  The  amoimt 
of  his  earnings  at  that  time  is  not  shown, 
but  it  is  apparent  that  they  were  not  large. 
It  also  appears  that  at  that  time  he  was  ad- 
dieted  to  the  use  of  intoxicating  liquors,  but 
not  to  thi  eSctent  of  destroying  his  ability  to 
work.  For  some  time  he  had  no  steady  em- 
ployment, but  worked  at  different  places  in 
the  city  and  in  private  families;  and  his 
earnings  did  not  exceed  $35  a  month.  It  also 
appears  that  about  four  years  before  his 
death  Whipple  became  an  itinerant  peddler 
of  horse-radish,  peanut  butter,  hominy,  and 
some  other  household  articles  of  food.  There 
is  no  evidence  in  the  record  as  to  the 
amount  of  his  earnings  while  he  was  en- 
gaged in  that  business,  but  it  seems  clear 
that  they  must  have  been  limited  to  a  rather 
small  sum.  A  little  later  on  Whipple  com- 
menced to  prepare  horse-radish  and  hominy 
an  his  own  account.  This  was  peddled,  to- 
gether with  ice-cream,  popcorn,  pop,  and 
some  other  things  which  he  purchased  of  the 
manufacturers.  These  articles  were  peddled 
by  him  from  about  the  Ist  day  of  June 
until  the  latter  part  of  September  of  each 
year.  Tlie  record  also  shows  that  he  sold 
hominy,  horse-radish,  and  peanut  butter  a 
great  part  of  the  year.  The  plaintiff  testi- 
fied that  he  made  in  his  business  9150  a 
month;  but  that  was  purely  her  opinion 
without  arty  competent  evidence  to  support  it. 
She  also  testified  that  he  furnished,  for  the 
support  of  his  family,  $25  a  week.  That  tes- 
timony was  also  her  opinion,  and  is  not  sup- 
ported by  any  other  evidence  The  testimony 
of  the  grocer  of  whom  Whipple  bought  hia 
•;roceries  was  that  his  bills  ran  from  $3.50 
to  $5  a  week,  but  he  was  unable  to  state  that 
Whipple  bought  all  of  his  meats  and  foods 
from  him.  It  may  be  presumed  that,  while 
Whipple  had  credit  at  the  grocery  and  ran  a 
weekly  account,  he  bought  practically  all  of 
his  supplies  from  him.  There  is  no  evidence 
in  the  record  as  to  how  much  or  what  kind 
of  clothing  Whipple  furnished  his  family. 
Plaintiff  testified  that  after  the  Ist  of  Jan- 
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mry,  1912,  he  funushed  tfaem  nothiag,  ftnd 
that  the  only  mon^  sh«  was  able  to. obtain 
from  him  was  $5.  The  record  clearly  shows 
lihat  Whipple  at  all  times  daring  the  last 
ten  years  was  an  habitual  user  of  intoxicat- 
ing liquors;  that  bis  drinking  had  increaoed 
by  January,  1912,  to  such  an  extent  that  he 
was  unable  to  attend  to  his  business;  that 
just  before  his  death  he  was  trying  to  sell 
his  wagon  and  outfit  for  $40;  that  his  busi- 
ness had  become  unprofitable;  that  he  pro- 
cured intoxicating  liquors  in  bottles  aad 
jugs  from  some  place  other  than  that  dia- 
doeed/fay  the  testimony,  and  kept  intoxicat- 
ing liquors  in  his  house,  his  wagon,  and  at 
other  places;  that  he  drank  to  B«ich  an  ex- 
tent that  on  the  evening  of  the  14th  day  of 
August,  1912,  he  fell  uid  broke  his  arm; 
that  his  wife  helped  him  into  the  house,  im- 
dressed  him,  and  put  him  to  bed:  that  on 
the  morning  of  the  15th  a  physician  was 
called,  who  dressed  the  arm  and  sent  htm  to 
a  hospital,  where  he  remained  until  the  aft- 
ernoon of  the  17th  of  August,  when  he  was 
sent  home  because  of  his  conduct;  that  when 
he  arrived  at  the  house  he  became  wild  and 


I  incoherent  and  developed  symptoms  of  de- 
lirium tremens;  his  conduct  was  such  that 
his  wife  was  afraid  of  him,  and  he  was  taken 
to  a  room  in  the  county  jail,  where  he  died 
on  the  morning  of  August  18,' 1912. 

At  the  time  ol  Whipple's  death  he  was 
fifty-four  years  of  age  and  had  a  life  ex- 
pectancy of  eighteen  years.  .  Considering  the 
evidence  contained  in  the  record,  we  are  of 
opinion  that  the  verdict  wag  excessive;  that 
by  Whipple's  death  plaintiff  and  her  children 
could  not  have  been  damaged  in  their  means 
of  support  in  any  sum  exceeding  $5,000. 

The  amount  of  plaintiff's  recovery  having 
been  reduced  to  the.  penalty  mentioned  in  a 
single  bond  furnished  by  the  sureties,  there 
can  be  no  contention  of'  a  misjoinder  of  par- 
ties defendant.  Plaintiff  therefore  is  re- 
quired to  file  a  remittitur  in  the  sum  of 
$5,000,  within  twenty  days,  and,  if  this  is 
done,  the  judgment  of  the  trial  court  will 
be  afiirmed  for  that  amount,  with  the  coats 
of  that  court.  Otherwise,  the  judgment  will 
be  reversed,  and  the  cause  remanded. 

Iietton,  J.,  not  sitting. 


Annotation — ^Exceasive  damage  under  civil  damage  act  for  deadi  dirough 

intoxication. 


For  illustrative  oases  88  to  inadequate 
or  excessive  damages  for  fatal  injury  to 
person  tinder  survival  or  death  acts,  see 
note  appended  to  St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  Craft,  L.R.A.  1918C,  817. 

And  for  the  itdes  gtiiding  the  courts 
on  appeal  in  determining'  the  ezcessive- 
nesB  or  adequacy  of  damages  for  per- 
sonal injuries  resulting  in  death,  see 
note  appended  to  Lane  v.  United  Elec- 
tric Light  &  W.  Co.  L.R;A.  1916C,  808. 
Im  general. 

It  has  been  said  that  there  is  no  rea- 
son for  adopting  a  different  rule  in  as- 
sessing damages  under  the  civil  damage 
act  for  the  death  of  a  person  through 
intoxication,  from  that  applicable  where 
-death  results  through  the  negligence  of 
another.  Pilltina  v.  Hans  (1910)  87  Neb. 
7,  126  N.  W,  864. 

The  court  on  appeal  should  not  inter- 
fere with  the  judgment  of  the  jury  in 
assessing  the  damages  for  death  through 
intoxication,  where  the  action  is  based 
-on  a  civil  damage  act,  unless  the  circum- 
stances are  such  tha,t  all  reasonable  men, 
when  not  influenced  by  passion  or  preju- 
dice, must  agree  that  the  verdict  is  ex- 
-cessive.     (Neb.)  Ibid. 

The  amount  of  exemplary  damages  to 
be  awarded  -where  such  damages  are  re- 
coverable rests  in  the  sound  discretion 
•of  the  ■jurv,  subject  to  the  control  of  the 
L.R.A.1916D. 


court  only  when  the  discretion  is'  abused. 

Schneider  v.  Hosier  (1871)  21  Ohio  St. 

98. 

Hot  ezoesslTe. 

In  the  following  cases  the  damages 
assessed  for  deatb  through  intoxication, 
where  the  action  was  baaed  oaitbe  oiTil 
damage  act,  were  held  not  so  excessive 
as  to  require  the  interference  of  the 
court  on  appeal: 

— $5,000-— married  man — twenty-seven 
years  of  age — survived  by  widow  and 
daughter  two  years  old,  Roach  v.  Wolff 
(1914)  96  Neb.  43,  146  N.  "W.  1019; 

— $5,000 — sustained-— retired  farmer — 
sixty-two  years  of  age — in  good  finan- 
cial circumstances — loss  to  widow  of 
means  of  snpi>ort,  Poole  v.  Lansden 
(1913)  183  m.  App.  609; 

— $4,500 — laborer — twenty-eight  years 
old— strong,  able-bodied — earned  and 
capable  of  earning  a  good  living  for  his 
family — widow  and  four  minor  children 
— deceased  addicted  to  the  use  of  intoxi- 
cating liquors,  Pilkins  v.  Haas .  (Neb.) 
supra; 

— $3,500  —  moderate  and  equitable 
damages — laborer  about  forty  years  of 
age — industrious — left  surviving  and  de- 
pendent upon  him  a  widow  thirty>fom- 
years  old  and  infant  child  four  years 
old,  Conklin  v.  Tice  (1888)  48  Hun,  618, 
15  N.  Y.  S.  R.  835, 1  N.  Y.  Supp.  803; 
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— $2,000 — married  man  —  twenty-eight 
years  old — able-bodied,  good  general 
health,  good  education,  sober  and  steady 
habits — machinist  by  trade — had  been 
soldier  in  the  regular  army  for  five  year& 
— recently  discharged,  had  not  yet 
secured  another  position — survived  by 
widow,  Marscball  v.  Laughran  (18&3) 
47IlLApp.  29; 

— $1,550 — sustained — loss  to  means  of 
support  of  minor  children — death  of 
father,  Buck  v.  Maddock  (1897)  167  DL 
219,  47  N.  B.  208,  affirming  (1896)  67 
111.  App.  466; 

— '$1,000 — farmer  —  forty-two  years 
old — contributed  to  support  of  wife  of 
same  age  $200  to' $300  per  year.  Brown 
y.  Butlei^  (1896)  66  DL  App.  86; 

— $850 — mechanic — thirty-eight  years 
old — healthy — earning  about  $3  per  day, 
which  he  devoted  to  the  support  and 
maintenance  of  his  family,  a  wife  and 
four  minor  children,  the  eldest  of  whom 
was  twelve  years  of  age — the  court  said 
that  the  evidence  was  sufficient  to  sup- 
port a  verdict  of  $5,000,  Schick  v.  San- 
ders (1898)  53  Neb.  664,  74  N.  W.  39; 

— $254.26 — sustained — married  man  — 
loss  to  widow,  Fink  v.  Garman.  (1861) 
40  Pa.  95; 

— ^00— including  exemplary  damages 
— laborer — loss  to  wife  of  means  of  sup- 
port, not  including  damages  for  the 
death  of  husband,  which  finally  resulted, 
however,  from  the  intoxication,  Schnei- 
der V.  Hosier  (1871)  21  Ohio  St.  98. 
EzeeMlT*  sMd  redvoed. 

In  the  following  cases  damages  as- 
sessed by  the  jury  for  death  through 
intoxication,  where  the  action  was  based 
on  the 'civil  damage  act,  were  held  to  be 


excessive  and  were  reduced  as  a  condi- 
tion to  avoiding  a  new  trial: 

—$10,000,  redneed  to  $5,000— laborer 
and  peddler — fifty-four  years  of  ag« — 
addicted  to  the  use  of  intoxicants— for 
some  time  prior  to  death  had  done  but 
little  toward  support  of  family;  prior 
thereto  had  supported  them,  bat  amount 
of  support  indefinite  —  survived  by 
widow  and  tw6  minor  children,  aged  re- 
spectively five  and  eight  years,  Whip- 
ple V.  EosENSTOCK,  ante,  940; 

—$3,000,  reduced  to  $2,000— well  dig- 
ger and  ditcher — ^addicted  to  excessive 
use  of  intoxicating  liquors — spent  a  con- 
siderable portion  of  earmngs  in  dissipa- 
tion— earned  about  $300  per  year — loss 
to  widow,  Lahey  v.  Crist  (1906)  130 
HL  App.  152; 

—$2,600  reduced  to  $2,000— married 
man  fifty-eight  years  old— Kmly  partially 
supported  family — extent  of  support  in- 
definite— survived  by  widow  and  four 
minor  children,  Curran  v.  Pereival 
(1887)  21  Neb.  434,  32  N.  W.  213. 
Ezoeulve. 

In  Hapenny  v.  Huffman  (1913)  184 
HL  App.  351,  the  case  was  reversed  on 
the  ground  of  an  erroneous  instruction 
as  to  the  measure  of  damages  to  be 
awarded  for  the  death  of  a  man  through 
intoxication,  but  the  court,  in  consider- 
ing the  amount  assessed  by  the  jury, — 
$5^000, — said  that  the  amount  was  exces- 
sive. The  deceased  was  a  farmer 
twenty-six  years  of  a^e,  selling  as  much 
as  $1,200  worth  of  crops  per  year,  and 
when  not  engaged  in  farm  work  earned 
$3  per  day  teaming.  The  damages  were 
limited  to  the  loss  sustained  to  the 
means  of  support  of  the  widow. 
I  A.  G.  S. 


OHIO  supbe:m£  court. 

STATE  OF  OHIO  EX  REL.  LILLIAN 
MUNDING,  Admrx.,  etc.,  of  Mary  Pick- 
ing, Deceased, 

v. 
INDUSTRIAL  COMMISSION  OF  OHIO. 

(92  Ohio  St.  434,  111  N.  E.  299.) 

Master  and  servant  —  workmen's  com- 
pensation —  death  of  tieneflclary. 

An  award  of  compensation  from  the  state 
insurance  fund,  under  §  33  of  the  workmen's 

Headnote  by  Nicuols,  Ch.  J. 


oompens^ition  act  (103  0.  L.  72),  to  whol- 
ly dependent  person,  vests  in  the  dependent 
when  the  award  is  made;  so  that,  in  caae 
of  the  death  of  such  dependent,  his  or  her 
personal  representative  is  entitled  to  the 
balance,  if  any,  remaining  unpaid. 
For  other  caaes,  see  Hatter  and  Servant,  II. 
.  a,  1,  in  Vig.  l~5i  N.  B. 

(July  2,  1016.) 

PETITION  for  a  writ  of  mandamus  to 
compel  defendant  to  pay  to  petitioner 
a  certain  amount  alleged  to  be  due  her,  aa 
personal  representative,  upon  an  award  of 


Note. —As  to  the  construction  and  effect 
of  the  workmen's  compensation  acts  gen- 
erally, see  annotation  in  L.R.A.  1916A,  23. 
The  cases  passing  upon  the  right  of  the 
L.R.A.1916D. 


personal  repretentative  of  a  dependent  to 
any  compensatioq  remaining  unpaid  on  the 
death  of  tJie  dependent  will  be  found  dis- 
cussed on  page  133  of  Uiis  annotation. 
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compensation   made   by   defendant   to   her 
decedent.    Writ  awarded. 

The  facts  are  stated  in  tite  opinion. 

Messrs.  Walter  Li.  Cktnnors  and  Mo 
Ghee,  Davis,  £  Boalger,  for  plaintiff: 

Plaintiff,  as  personal  representative  of  her 
decedent,  was  entitled  to  tiie  unpaid  balance 
of  the  award. 

Seely  v.  State,  12  Ohio,  623;  Lewis's  Suth- 
erland, Stat.  Constr.  870,  880;  Northern  P. 
R.  Co.  V.  Waslilngton,  222  U.  S.  370,  66  L.  ed. 
237,  32  Sup.  Ct.  Kep.  160;  McLean  v.  United 
States,  226  U.  S.  374,  380,  67  L.  ed.  260, 
263,  33  Sup.  Ct.  Txtp.  122;  Oceanic  Steam 
Kav.  Co.  V.  Stranaltan,  214  U.  S.  320,  333, 
53  L.  ed.  1013,  1019,  29  Sup.  Ct.  Rep. 
671 ;  Mosic  v.  Bidwell,  65  C.  C.  A.  633,  130 
Fed.  334;  Minneapolis,  St.  P.  A.  S.  Ste.  M 
R.  Co.  T.  Industrial  Commission,  163  Wis. 
552,  141  N.  W.  1119,  Ann.  Caa.  10140,  665, 
3  X.  C.  C.  A.  707 ;  United  Collieries  v.  Simp- 
son [1900]  A.  C.  383,  78  L.  J.  P.  C.  N.  S. 
129,  101  L.  T.  N.  S.  129,  25  Times  L.  R.  678, 
53  Sol.  Jo.  630,  2  B.  W.  C.  C.  308;  Darling- 
ton V.  Roscoe  [1907]  1  K.  B.  219,  76  L.  J. 
K.  B.  N.  S.  371,  96  L.  T.  N.  S.  179,  23 
Times  L.  R.  367,  9  W.  C.  C.  1,  121  L.  T.  Jo. 
96,  8  W.  C.  C.  4;  Knowles,  Workmen's  Com 
pensation,  190;  1  Bradbury,  Workmen's 
Compensation  Law,  2d  ed.  p.  686;  Ruegg, 
Employers'  Liability  &  Workmen's  Compen- 
sation, 404;  Boyd,  Workmen's  Compensa- 
tion, S  508;  Labatt,  Mast.  $  5474. 

Messrs.  Edward  C.  Turner,  Attorney 
General,  Freeman  T.  Eagleson,  and  John 
G.  Price,  for  defendant: 

Plaintiff,  not  being  a  dependent,  nor  the 
representative  of  a  dependent,  is  not  en- 
titled to  receive  any  part  of  this  trust  fund, 
which  is  held  in  trust  exclusively  for  the  in- 
jured workman  or  his  dependents. 

Polled  v.  Great  Northern  R.  Co.  5  B.  W. 
C.-C.  620;  New  Monckton  Collieries  v.  Keel- 
ing. 27  Times  L.  R.  651,  4  B.  W.  C.  C.  332; 
Howells  V.  Vivian,  50  Week.  Rep.  103,  85 
L.  T.  N.  S.  529,  18  Times  L.  R.  36,  4  W.  C. 
C.  106. 

Nichols,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  petition  in  this  case  and  demurrer 
thereto  present  the  question  whether  an 
award  of  compensation  from  the  state  in- 
surance fund,  under  §  35  of  the  workmen's 
compensation  act  (103  0.  L.  72),  to  a 
wholly  dependent  person  vests  in  the  de- 
pendent when  the  award  is  made,  so  that, 
in  case  of  the  death  of  such  dependent,  his 
or  her  personal  representative  is  entitled  to 
the  balance,  if  any,  remaining  unpaid. 

The  original  Ohio  workmen's  compensa- 
tion act  was  passed  May  31,  1011  (102  O. 
L.  524).  Its  purpose,  well  expressed  in  its 
title,  wits:     "To  create  a  state  insurance 
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fund  for  the  benefit  of  injured,  and  the  de- 
pendents of  killed  employees,  and  to  pro- 
vide for  the  administration  of  such  fund  by 
a  state  liability  board  of  awards." 

Tills  act  was  optional  or  elective  in  prin- 
ciple. On  February  6,  1012,  its  constitu- 
tionality was  upheld  by  this  court  in  the 
case  of  State  ex  rel.  Yaple  v.  Creamer,  85 
Ohio  St.  349,  39  L.R.A.(N.S.)  694,  97  N. 
E.  602,  1  N.  C.  C.  A.  30.  On  September  3, 
1912,  a  constitutional  amendment  was 
adopted  by  the  people  of  Ohio  (§  35,  art.  2) 
authorizing  the  passage  of  laws  providing 
for  a  state  fund  to  be  created  by  compulsory 
contribution  thereto  by  employers,  and  ad- 
ministered by  the  state. 

Pursuant  to  this  authority  the  legislature 
passed  the  present  act  (103  0.  L.  72).  This 
act  is  in  effect  an  amendment  to  the  act  of 
1911,  the  principal  changes  being  that  it  is 
compulsory  as  to  all  employers  employing 
five  or  more  workmen,  and  optional  as  to 
those  employing  less.  Section  35  of  the  act, 
so  far  as  the  question  before  the  court  in 
this  case  is  concerned,  may  be  said  to  be 
identical  with  g  28  of  the  old  law. 

The  present  act  was  the  result  of  much 
thought  and  careful  consideration  of  the  op- 
eration of  workmen's  compensation  laws  of 
other  states  and  foreign  countries,  and  of 
the  administration  of  the  plan  in  Ohio  under 
the  original  law.  It  made  the  compensation 
plan  more  workable  and  efficient,  and  pro- 
vided fully  for  the  administration  of  the 
act  in  all  its  features  by  the  state  liability 
board  of  awards,  and  may  be  said  to  be  a 
model  of  legislative  expression  in  clarity 
and  comprehension.  For  convenience  the 
board  in  charge  of  the  administration  of  the 
fund  will  be  referred  to  in  this  opinion  as 
the  board  of  awards  rather  than  as  the  In- 
dustrial Commission  of  Ohio  for  the  com- 
mission, in  matters  pertaining  to  its  admin- 
istration of  the  workmen's  compensation 
fund,  acts  as  the  state  liability  board  of 
awards. 

Section  14  of  the  act  defines  the  terms 
"employee,"  "workman,"  and  "operative"  as 
used  in  the  act.  Section  21  provides  in  part: 
"Every  employee  mentioned  in  subdivision 
1  of  $  14  hereof,  who  is  injured,  and  the  de- 
pendents of  such  as  are  killed  in  the  course 
of  employment,  .  .  .  provided  the  same 
was  not  purposely  self-inflicted,  .  .  . 
shall  be  entitled  to  receive  .  .  .  from 
the  state  insurance  fund,  such  compensation 
for  loss  sustained  on  account  of  such  injury 
or  death,  ...  as  is  provided  by  §g  32 
to  40  inclusive." 

Section  36  provides  for  compensation  in 
case  of  death,  and  is  as  follows: 

"In  case  the  injury  causes  death  within 
the  period  of  two  years,  the  benefits  shall 
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be  in  the  amonnts  and  to  the  persons  fol- 
lowing: 

"1.  If  there  be  no  dependents,  the  dis- 
bursements from  the  state  insurance  fund 
shall  be  limited  to  the  expenses  provided  for 
in  §  42  hereof. 

"2.  If  there  are  wholly  dependent  persons 
at  the  time  of  the  death,  the  payment  shall 
be  66%  per  cent  of  the  average  weekly 
wages,  and  to  continue  for  the  remainder  of 
the  period  between  the  date  of  the  death, 
and  six  years  after  the  date  of  the  injury, 
and  not  to  amount  to  more '  than  a  max- 
imum of  $3,760  nor  less  than  a  minimum  of 
91, £100. 

"3.  If  there  are  partly  dependent  persons 
at  the  time  of  the  death,  the  payment  shall 
be  66%  per  cent  of  the  -  average  weekly 
wages,  and  to  continue  for  all  or  such  por- 
tion of  the  period  of  six  years  after  the 
date  of  the  injury)  as  the  board  in  each  case 
may  determine,  and  not  to  amount  to  more 
than  a  maximum  of  $3,750. 

"4.  The  following  persons  shall  be  pre- 
sumed to  be  wholly  dependent  for  support 
upon  a  deceased  employee: 

"(A)  A  wife  upon  a  husband  with  whom 
she  lives  at  the  time  of  his  death. 

"(B)  A  child  or  children  under  the  age 
of  sixteen  years  (or  over  said  age  if  phys- 
ically or  mentally  incapacitated  from  earn- 
ing) upon  the  parent  with  whom  he  is  liv- 
ing at  the  time  of  the  death  of  such  parent. 

"In  all  other  eases,  question  of  depend- 
ency, in  whole  or  in  part,  shall  be  deter- 
mined in  accordance  with  the  facta  in  each 
particular  case  existing  at  the  time  of  the 
injury  resulting  in  the  death  of  such  em- 
ployee, but  no  person  shall  be  considered 
as  dependent  unless  a  member  of  tlie  family 
of  the  deceased  employee,  or  bears  to  him 
the  relation  of  husband  or  widow,  lineal  de- 
scendant, ancestor,  or  brother  or  sister.  The 
word  'child'  as  used  in  this  act,  shall  in- 
clude a  posthumous  child,  and  a  child  le- 
gally adopted  prior  to  the  injury." 

Under  this  section,  in  case  of  an  injury 
resulting  in  death,  the  essential  facts  to  be 
determined  by  the  board  of  awards  are :  ( I ) 
That  the  employee  was  injured  in  the  course 
of  bis  employment;  (2)  titat  the  injury  was 
not  self-inflicted;  (3)  that  it  resulted  in 
death  within  the  period  of  two  years;  and 
(4)  the  question  of  dependency  at  the  time 
of  death. 

The  last  question  is  determined  by  the 
statute  in  the  case  of  a  wife  living  with  her 
husband  at  the  time  of  his  death,  and  chil- 
dren under  the  age  of  sixteen  living  with 
the  parent  at  the  time  of  death  of  such  par- 
ent. Such  persons  must  be  presumed  to  be 
wholly  dependent  for  support  on  the  de- 
ceased employee.  All  other  questions  of  de- 
pendency must  be  determined  by  the  board 
L.R.A.1916D. 


of  awards.  If  it  be  found  that  there  wen: 
dependents  at  the  time  of  dea^,  then  the 
board  must  deterinine  the  average  weekly 
wage  of  the  deceased.  If  it  ia  found  that 
there  were  wholly  dependent  persons  at  the 
time  of  death  (as  in  the  instant  case,  the 
award  having  been  made  to  relatrix's  intea- 
tate  as  sole  dependent),  then  tlie  boajrd  can 
make  no  determination  or  finding  aa  to  the 
amount  of  the  compensation  whicli  must  be 
awarded;  that  is  fixed  by  law  in  a  sum  cer- 
tain. See  §  35,  ^  2.  The  payment  shall  be 
two  thirds  of  the  average  weekly  wage,  and 
to  continue  for  a  period  of  six  years,  and  not 
to  exceed  $3,730,  nor  ia  it  to  be  less  than 
$1,500.  There  are  no  qualifying  words 
whatever.  The  board's  duty,  after  finding 
the  existence  of  dependents,  is  but  to  make 
a  calculation.  .  It  is  entirely  without  discre- 
tion in  the  premises. 

The  statute,  in  fact,  orders  that  in  the 
case  of  wholly  dependent  persons  the  pay- 
ment, subject  to  the  fixed  maximum  and 
minimum,  must  be  «  certain  definite  sum 
(two  tiiirda  of  the  average  wedcly  wage> 
multiplied  by  a,  certain  definite  figure  (6 
times  62  weeks) .  Thus,  in  the  case  now  be- 
fore the  court,  the  board  awarded  the  de- 
fendant $1,872,  to  be  paid  in  biweekly  in- 
stalments of  $6  a  week,  and  to  continue  for 
a  period  of  six  years  from  the  date  of  the 
death  of  the  employee. 

This  paragraph  of  §  35  is  practically  con- 
clusive of  the  case,  as  it  has  every  element 
necessary  to  confer  a  vested  right.  A  fixed 
amount  is  awarded  to  a  definite  person  is 
a  matter  of  right,  with  no  language  suggest- 
ing in  any  way  an  abatement  of  the  award 
on  the  death  of  the  person  to  whom  it  ia 
made  prior  to  the  payment  of  the  same  in 
full,  and  we  must  hold  that  it  speaks  for 
itself,  unless  some  other  section  or  sections 
of  the  act  condition  or  liioit  the  right,  to 
this  . compensation. 

Section  36  is  not  applicable  to  the  instant 
case.  It  only  has  application  where  there 
are  plural  dependents,  and  while  it  provides 
for  the  determination  by  the  board  as  to  the 
manner  in  which  the  benefits  or  compensa- 
tion may  be  apportioned  among  the  several 
dependents  and  to  which  one  the  payments 
shall  be  made  for  the  benefit  of  all,  it  gives 
no  discretion  whatever  to  alter  the  amount 
of  the  award  so  fixed,  nor  to  abate  any  pai-t 
of  the  same. 

Sections  39,  40,  and  41  of  the  act  provide 
as  follows: 

"Section  39.  The  powers  and  jurisdiction 
of  the  board  over  each  case  shall  be  contin- 
uing, and  it  may  from  time  to  time  make 
such  modification  or  change  with  respect  to 
former  findings  or  orders  with  respect  there- 
to, as,  in  its  opinion  may  be  justified. 

"Section  40.    The  board,  under  special  cir- 
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cumstanceB,  and  when  the  same  is  deemed 
advisable,  may  commute  periodical  benefits 
to  one  or  more  lump  sum  payments. 

"Section  41.  Compensation  before  pay- 
ment shall  be  exempt  frbm  all  claima  or 
creditors  and  from  any  attachment  or  exe- 
cution, and  shall  be  paid  only  to  such  em- 
ployees or  their  dependents." 

It  is  urged  by  the  attorney  general  that 
S  39  must  be  construed  as  giving  the  board 
continuing  power  and  jurisdiction  over  the 
compensation  when  awarded,  so  that  In  case 
of  the  death  of  dependent  it  can  abate  the 
balance  due  under  the  award,  if  any,  and 
revert  the  same  to  the  state  insurance  fund. 
That  such  was  the  intention  of  the  legisla- 
ture is  not  apparent  from  the  section.  We 
do  not  think  findings  and  orders  which  may 
be  changed  mean  findings  and  orders  which 
are  definitely  fixed  by  law  and  as  to  which 
the  board  of  awards  has  no  discretion. 

If  the  deceased  employee  left  a  widow 
who  was  living  Virith  him  at  the  time  of  his 
death,  the  board  must  And  that  she  was 
wholly  dependent  upon  her  deceased  hus- 
band, and  must  make  a  certain  award  of 
compensation  to  her.  The  questions  of  de- 
pendency and  amount  of  award  in  such  case 
are  both  determined  absolutely  by  the  stat- 
ute. The  board  can  only  act  formally,  and 
must  so  act.  If  §  30  gave  power  to  modify, 
alter,  or  amend  the  finding  as  to  the  amount 
of  the  compensation  or  its  payment,  it 
would  do  so  likewise  as  to  the  question  of 
dependency.  There  are  many  findings  and 
orders  of  the  board  to  which  §  39  is  plainly 
applicable,  and  for  which  it.  was  no  doubt 
intendc.1, — thus,  in  §  32,  in  eases  of  tem- 
porary disability;  §  33,  in  cases  of  partial 
disability;  §  34,  in  cases  of  permanent  total 
disability;  §  35,  iu  the  matter  of  commut- 
ing periodical  payments  to  one  or  •  more 
lump  sum  payments;  §  36,  in  the  matter  of 
the  apportionment  of  compensation,  etc. 

Section  34,  providing  for  compensation  in 
case  of  permanent  total  disability,  presents  a 
very  strong,  if  not  conclusive,  indication 
that  the  amount  awarded  uAder  f  2  of  §  85 
vests  in  the  dependent,  and  that  $  39  is  with- 
out application.  Section  34  provides  In 
part  that  in  cases  of  permanent  total  dis- 
ability the  award  shall  be  two  thirds  of 
the  average  weekly  wage,  and  shall  continue 
until  the  death  of  such  person  so  totally 
disabled. 

In  ^  2  of  §  35  the  words  "uirtil  the  death 
of  such  person"  (dependent)  are  omitted, 
and  substituted  therefor,  after  the  words  "to 
continue,"  appears  the  phrase,  "for  the  re- 
mainder of  the  period  between  the  date  of 
the  death,  and  six  years  after  the  date  of 
the  injury." 

As  both  of  these  sections  were  enacted  by 
the  same  legislature,  at  the  same  time,  as 
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part  of  the  same  act,  and  upon  the  same  sub- 
ject, it  must  be  conceded  that  the  legislature 
had  before  it  the  question  of  the  abatement 
of  an  award  upon  the  death  of  a  dependent, 
and  as  it  provided  for  sueh  abatement  in  one 
instance  and  failed  to  do  so  in  another,  its 
action  must  be  deemed  intentional,  and  that 
§  39  cannot  lie  construed  to  be  equivalent 
to  the  words  "tmtil  the  death  of  such  per- 
son," or  similar  words,  omitted  after  the 
phrase  "to  continue"  in  ^2  oi'§  35,  or  to 
vest  in  the  board  of  awards  the  power  to 
read  in  such  words. 

If  $  39  could  be  construed  aa  giving  the 
board  power  to  abate  an  award  made  under 
^  2  of  S  36,  in  case  of  the  death  of  depend- 
ent prior  to  completion  of  payments,  it  nec- 
essarily follows  that  it  could  be  construed 
also  as  giving  the  board  power  and  juris- 
diction to  determine  dependency  at  any  time 
during  the  period  covered  by  the  payments, 
instead  of  having  its  determination  ex- 
pressly limited  by  the  statute  as  it  is  to  de- 
pendency at  time  of  death,  and  although  the 
statute  is  infiexible  as  to  amount  of  award, 
abate  the  award  at  any  time  the  person  to 
whom  the  compensation  was  granted  ceased 
to  be  a  dependent.  This  construction  would 
be  directly  contrary  to  the  statutory  re- 
quirements. 

If  'Uiis  construction  were  possible,  the 
board,  having  power  to  abate  compensation, 
must  necessarily  keep  a  strict  watch  over 
each  case,  numbering  manythoutands,  so  as 
to  discontinue  payments  as  soon  as  depend- 
ency ceases  to  exist.  Such  construction 
would  render  §  40  of  very  doubtful,  if  any, 
value,  for  in  each  case  there  would  be  the 
possibility  of  the  death  of  the  dependent 
during  the  period  and  the  consequent  rever- 
sion to  the  insurance  fund  of  all  unpaid  in- 
stalments, and  the  board  w<H]ld  certainly 
hesitate  to  commute  periodical  payments  to 
a  lump  sum,  and  thus  lose  the  increment  to 
the  fund  in  case  of  death  of  dependent.  This 
would  be  a  distinct  backward  step  toward 
the  old  system  which  resulted  in  passage  of 
the  act.  In  fact,  it  is  difficult  to  conceive 
the  theory  on  which  periodical  payments  can 
be  commuted  if  the  right  to  the  entire  award 
does  not  vest  when  made  in  the  dependent. 

The  word  "commute"  in  this  section  must 
mean  that  the  board  by  commuting  the  pay- 
ments pays  the  dependent  something  less 
than  he  otherwise  would  receive.  So,  if  the 
construction  contended  for  by  the  state  v/btc 
adopted,  it  would  mean  that  the  board,  when 
it  made  a  lump  sum  award,  not  only  gave 
dependent  something  to  which  he  was  not 
entitled  and  might  never  be  entitled,  but  also 
instead  of  commuting  the  award,  actually 
increased  it.  Section  41  exempts  "compen- 
sation before  payment"  from  attachment 
and  execution.     If  compensation  were  not 
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vested,  then  there  could  be  neither  attach- 
ment nor  execution,  and.  this  section  would 
be  without  meaning,  unless  we  should  add 
after  the  word  "compensation"  the  words 
"and  each  instalment  thereof  after  it  has 
become  due  and  payable." 

Since  §  35  is  entirely  clear  and  unambig- 
uous and  is  consistent  with  §§  39,  40,  and  41. 
tJie  court  is  not  authorized  to  legislate  un- 
der the  guise  of  statutory  construction  and 
upon  the  theory  that  the  legislature  in- 
tended, or  should  have  intended,  that  the 
compensation  awarded  under  H  2  of  S  36 
should  abate  at  the  death  of  dependent,  thus 
changing  the  plain  wording  of  the  statute. 

The  language  of  this  part  of  the  section, 
as  we  have  pointed  out,  is  that  the  payment 
shall  be  two  thirds  of  the  weekly  wage  and 
to  continue  -for  the  remainder  of  the  period 
between  the  date  of  death  and  six  years  after 
the  injury.  As  stated  by  Donahue,  J.,  in 
Sipe  V.  State,  86  Ohio  St.  80,  87,  99  N.  E. 
208,  210: 

"That  intent  [of  the  legislature]  must  be 
ascertained  first,  if  possible,  from  the  lan- 
guage used,  and,  where  that  language  is  clear 
and  unambiguous,  courts  have  no  authority 
to  change  it,"— citing  King  v.  Greenwood 
Cemetery  Asso.  67  Ohio  St.  244,  65  N.  E. 
882;  Hough  V.  Dayton  Mfg.  Co.,  66  Ohio  St. 
427,  64  N.  E.  621 ;  Slingluff  v.  Weaver,  6« 
Ohio  St.  621,  64  N.  E.  974. 

In  the  last-cited  case.  Spear,  J.,  uses  lan- 
guage applicable  here,  when  he  says: 

"To  ffladeavor  to  make  this  plainer  woula 
be  like  an  effort  to  reason  upon  a  sum  in 
simple  addition.  .  .  .  The  province  of 
construction  is  to  arrive  at  the  true  sense 
of  the  language  of  the  act,  not  to  supply  lan- 
guage to  help  out  a  conjectured  intent  not 
to  be  gathered  from  the  words  used.  .  . 
The  words  asked  to  be  incorporated  would 
be  the  words  of  the  expounders,  and  not  of 
the  lawmakers." 

The  only  construction  that  can  justifiably 
be  given  1[  2  of  §  3S,  in  the  case  of  a  sole 
dependent,  is  the  plain  meaning  of  the 
words  used.  There  is  no  authority  under 
any  rule  of  statutory  construction  to  add 
to,  omit,  or  change  the  words  used.  Com- 
pensation is  awarded  in  a  definite  sum, 
with  no  conditions  attached,  except  that  the 
payments  are  to  be  periodical. 

There  seems  to  be  no  decision  of  an  Amer- 
ican court  upon  this  question  arising  under 
workmen's  compensation  statutes,  but  long 
ago  this  court  decided  a  question  which  in 
principle  is  quite  similar.  The  case  of  Dor- 
ah  V.  Dorah,  4  Ohio  St.  292,  presented  the 
question  whether  the  allowance  made  by  the 
appraisers  to  a  widow  for  her  year's  sup- 
port conferred  a  vested  right  of  property 
in  such  widow,  so  that,  in  case  of  her 
death  before  the  expiration  of  the  year  and 
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before  the  eatire  allowance  had  been  paid, 
her  personal  representative  could  recover  the 
balance.  The  court  held  that  the  entire 
amount  vested  when  the  allowance  was 
made,  and  the  balance  remaining  unpaid, 
though,  on  account  of  the  death  of  the 
widow,  impossible  of  application  for  which  it 
was  intended,  could  be  recovered.  Ranney,  J., 
in  his  opinion,  used  language  and  reason 
applicable  to  the  case  we  are  considering. 
He  says,  after  pointing  out  that  if  the 
amount  allowed  did  not  vest  then,  if  it  had 
been  paid,  part  could  be  recovered  back  by 
the  estate  upon  the  death  of  the  widow  prior 
to  the  expiration  of  the  year,  or  a  propor- 
tionate amount  in  case  of  the  death  of  a 
child  when  the  allowance  had  been  made  to 
a  widow  and  minor  children:  "We  can  see 
no  reason  to  suppose  that  it  was  ever  in- 
tended to  allow  a  recovery  back  of  any  part 
of  the  amount  upon  the  happening  of  such 
a  contingency   [death  of  a  child].    .    .    ■ 

To  allow  such  a  deduction,  either  by  giving 
an  action  to  the  administrator  to  recover 
it  back  Where  it  has  been  paid,  or  by  per- 
mitting him  to  withhold  ^t  where  it  has 
not,  is  to  introduce  the  most  perplexing 
uncertainty  as  to  the  rights  of  the  widow 
and  the  duties  of  the  administrator.  .  .  . 
With  the  construction  we  adopt,  the  rights 
and  duties  of.  all  ooncemed  are  clear, 
definite,  and  fixed.  It  gives  to  the  widow 
and  children  a  paramount  claim  upon 
enough  of  the  estate  to  support  them  for  one 
year,  over  creditora  and  distributees;  and 
where  it  has  been  fixed  or  set  apart  by  the 
appraisers,  or  by  the  court  on  review,  ef- 
fectually withdraws  it  from  the  balance  of 
tne  estate,  and  ha;B  all  the  force  and  efi'ect  of 
an  adjudication  in  their  favor.  It  confers 
a  vested  right  of  property,  conclusively  dis- 
poses of  so  much  of  the  estate,  and  leaves 
no  discretion  to  the  administrator  as  to 
complying  with  it." 

The  right  of  the  dependent  to  whom  an 
award  has  been  made  under  f  2  of  §  3j 
is  clearer  than  that  of  a  widow  to  whom 
an  allowance  has  been  made  on  her  year'i 
support.  The  compensation  is  awarded  to 
the  dependent  in  a  fixed  sum  out  of  au  in- 
surance fund  provided  wholly  for  the  pur- 
pose of  paying  such  compensation.  This 
award  effectually  withdraws  the  amount 
awarded  from  the  fund,  and  makes  it  ex- 
empt from  execution  and  attachment.  Any 
other  holding  would  introduce  into  the  ad- 
ministration of  the  workmen's  compensation 
act  most  perplexing  uncertainty  both  as  to 
the  rights  of  dependents  and  the  duties  of 
the  board  of  awards. 

The  precise  question  involved  in  this  cue 
has  been  before  the  courts  of  England,  and 
it  is  the  holding  there,  not  only  that  an 
award  of  compensation  to  a  dependent  vests 
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on  allowance,  but  that  the  right  to  claim  an 
award  vests  in  the  dependent  at  the  time  of 
death  of  the  employee,  and  if  dependent 
dies  before  presenting  snch  clain  the  per- 
sonal representative  of  dependent  may  make 
the  claim  and  recover  upon  it.  While  the 
English  acts  are  different  from  ours  in 
many  respects,  an  examination  of  the  cases 
to  which  we  now  refer  and  to  the  statutes 
will  show  that  the  same  question  was  be- 
fore the  English  courts  as  is  presented  by 
the  instant  case,  and  that  practically  the 
same  reascns  were  advanced  in  opposition 
to  the  theory  which  the  court  adopted  as 
are  now  advanced  by  counsel  for  the  state. 

In  the  case  of  United  Collieries  v.  Simp- 
son, [1909]  A.  O.  S83,  the  House  (rf  Lords 
held  that  where  a  workman  has  been  killed 
by  an  accident  arising  out  of  and  in  the 
course  of  his  employment,  and  hia  depend- 
ent dies  without  making  a  claim,  the  de- 
pendent's legal  personal  representative  is 
entitled  to  compensation  under  the  work- 
men's compensation   act  of  1906. 

At  page  389,  Lord  I^rebum  says:  "The 
8th  paragraph  also  contemplates  payment 
to  a  dependent.  And  though  the  9th  [simi- 
lar to  §  36  of  the  Ohio  act  as  to  apportion- 
ment of  benefits]  reserves  a  power  to  vary 
the  apportionment,  neither  it  nor  any  other 
paragraph  proceeds  upon  any  other  view 
than  that  there  is  a  definite  right  on 
the  part  of  dependents  as  a  class  to  the 
money,  snbject  to  a  parental  power  of  the 
court  in  dividing  and  applying  it  for  their 
advantage." 

The  dissenting  opinion  of  Lord  Dunedln 
is  interesting  because  it  shows  that  the 
court  had  before  it  the  objection  that  pay- 
ments to  a  personal  representative  were  not 
authorized  because  the  law  provides  only 
for  payment  to  dependents.  This  case  ex- 
pressly approves  the  case  of  Darlington  v. 
Roseoe,  [1907]  1  K.  B.  219,  76  L.  J.  K.  B. 
N.  8.  371,  96  L.  T.  N.  S.  179.  23  Times  L. 
R.  167,  where  it  was  held  that  if  a  notice 
of  claim  under  the  workmen's  compensation 
act  of  1897  has  been  given  by  a  sole  depend- 
ent, who  dies  before  a  request  for  arbitra- 
tion is  made  or  other  proceedings  are  taken, 
the  right  to  claim  survives  to  such  depend- 
ent's legal  personal  representative,  and  the 
maxim,  actio  personalis  moritur  cum  per- 
sona, does  not  apply. 

The  only  case  we  have  been  able  to  find 
advancing  a  contrary  view  is  that  of  O'Don- 
ovan  V.  Cameron  [1901]  2  I.  R.  633,  where  it 
was  held: 

"The  sole  total  dependent  of  a  workman, 
who  was  killed  by  an  accident  arising  out 
of  his  employment,  died  before  she  had  filed 
or  served  a  claim  for  compensation,  under 
the  workmen's  compensation  act,  1897.  Had 
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she  lived,  and  taken  the  necessary  steps 
to  recover  it,  she  would  have  been  entitled 
to  £130  compensation.  The  personal  repre- 
sentative of  the  deceased  workman  subse- 
quently took  proceedings  ...  to  recover 
compensation,  to  be  applied  for  the  benefit 
of  the  dependent,  and  in  payment  of  her 
debts.  Held,  that  neither  her  personal 
representative  nor  the  personal  representa- 
tive of  the  deceased  workman  was  entitled 
to  recover  the  amount." 

This  case  was  distinctly  disapproved  by 
the  House  of  Lords  in  United  Collieries  v. 
Simpson,  supra.  Thus  in  England  the 
authority  is  all  in  favor  of  the  view  that 
the  right  to  compensation  vests  in  the  de- 
pendent at  the  time  of  the  death  of  the 
employee  and  is  transmitted  to  his  per- 
sonal representative,  even  though  the  de- 
pendent has  died  without  having  made  a 
claim  for  compensation.  And  this  is  a  much 
more  doubtful  question  than  that  before  us, 
where  the  claim  has  been  filed,  compensa- 
tion awarded,  and  part  payment  made  be- 
fore death  of  dependent. 

The  English  cases  emphasize  the  fact  that 
a  fixed  sum  is  provided  by  the  act  and  no 
provision  made  for  a  refund  of  any  part 
of  the  award,  and  that  in  the  case  of  a  de- 
pendent dying  before  the  compensation  was 
exhausted,  the  absence  of  such  a  provision 
shows  that,  when  once  the  compensation  is 
fixed,  there  is  to  be  no  refund. 

The  question  here,  by  the  application  of 
the  most  elementary  rule  of  statutory  con- 
struction, is  settled  by  the  statute.  It 
speaks  for  itself,  and  there  is  no  ambiguity. 
It  is  also  settled  by  all  the  adjudicated 
cases  on  the  subject.  But,  were  it  neces- 
sary to  go  outside  of  the  statute  to  sources 
which  we  may  consider,  the  result  is  even 
more  conclusive. 

Let  us  start  at  the  beginning  of  work- 
men's compensation  in  Ohio.  On  May  10, 
1910,  tlie  general  assembly  passed  an  act 
(101  O.  L.  231)  authorizing  the  governor 
to  appoint  a  conunission  of  five  persons, 
representative  of  both  employers  and  em- 
ployees, to  investigate  the  subject  of  a 
direct  compensation  law  and  to  report  to 
the  next  session  of  the  general  assembly 
the  result  of  their  investigation,  together 
with  a  bill  or  bills  providing  for  the  speedy 
remedy  for  employees  for  injuries  received 
in  the  course  of  their  employment.  This 
commission,  of  which  Mr.  J.  Harrington 
Boyd  was  chairman,  filed  its  report  with 
the  legislature  in  January,  1911. 

This  report  is  a  remarkable  document, 
probably  the  most  valuable  rqtort  ever  sub- 
mitted by  an  investigating  committee  or 
commission  to  the  general  assembly.  It 
goes  into  the  subject  of  workmen's  com- 
pensation   from    every,  conceivable    angle. 
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gives  the  result  of  investigations  with  the 
greatest  detail,  together  with  a  complete 
statement  of  the  causes  which  have  brought 
about  workmen's  compensation,  and  a  full 
explanation  of  the  laws  of  other  states  and 
countries,  and  produces  an  array  of  facts 
in  regard  to  industrial  accidents  which  is 
appalling. 

The  conclusions  of  this  commission  were 
admirably  summed  up  by  Johnson,  J.,  in 
his  opinion  in  State  ex  rel.'  Yaple  v. 
Creamer,  supra,  at  page  S89  of  85  Ohio 
St.,  39  L.R.A.(N.S.)  694,  97  N.  E.  602,  1 
N.  C.  C.  A.  30.  And  the  theory  upon  which 
the  compensation  law  is  based  ( which  is  now 
generally  accepted)  is  that  each  time  Mi 
employee  is  killed  or  injured  there  is  an 
economic  loss  which  must  be  made  up  or 
compensated  in  some  way;  that  most  acci- 
dents are  attributable  to  the  inherent  risk 
of  employment — that  is,  no  one  is  directly 
at  fanl^— -that  the  burden  of  this  economic 
loss  should  foe  boriie  by  the  industry  rather 
than  by  society  as  a  whole;  that  a  fund 
should  be  provided  by  the  industry  from 
which  a  fixed  sum  should  be  set  apart  as 
every  accident  occurs  to  compensate  the 
person  injured,  or  his  dependents,  for  his 
or  their  loss. 

The  commission  recommended  that  a  com- 
pensation plan  of  this  kind  be  adopted,  not 
as  "in  any  sense  charity,  but  only  simple 
justice." 

The  commission  filed  with  its  report,  for 
the  consideration  of  the  General  Assembly, 
two  tentative  acts,  one  suggested  by  a  ma- 
jority of  the  commission,  and  the  other  by 
a  minority  member.  Section  8  of  the  ma- 
jority bill  provides  for  compensation  in 
case  of  death,  and  is  in  substance  the  same 
as  §  35  of  the  present  act.  Section  13, 
paragraph  "h,"  provided: 
'  "The  compensation  awarded  shall  never 
be  vested,  except  subject  to  such  changes  as 
the  provisions  of  this  Code  allow." 

Section  20  (the  section  on  which  present 
$  39  is  based)  provided:  "The  said  state 
board  of  compensation  awards  shall  have 
entire  jurisdiction  of  the  disbursement  of 
the  insurance  fund  provided  for  in  this 
Code,  and  in  dietermining  the  validity  of  all 
KopHcatlons  for  compensation  out  of  said 
fund,  and  of  fixing  the  amount  of  the 
award  in  each  instance;  but  so  long  as  the 
award  or  any  past  of  it  remains  unpaid, 
their  jurisdiction  as  to  the  amount  of  such 
award  and  as  to  the  person  in  any  particu- 
lar class  of  beneficiaries  to  which  the  same 
shall  be  payable,  shall  be  continuing  so  that 
they  may  have  power  to  make  such  changes 
therein  as  the  circamstances  may  warrant, 
and  as  right  and  justice  may  re<juire." 

This  proposed  section  reads,  it  is  to  be 
presumed,  about  as  the  state  would  have  us 
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now  read  §  30.  In  the  bill  submitted  by 
the  minority,  the  following  sections  ap- 
peared: Section  28,  providing  compensa- 
tion  in  ease  of.  death,  is  practically  similar 
to  present  %  35;'  '§  33,  providing  that: 
"The  power  and  jurisdiction  of  the  board 
over  each  case  shall  be  continuing,  and  it 
may  from  time  to  time  make  such  modifi- 
cation or  change  with  respect  to  former 
findings  or  orders  with  req>ect  thereto,  as, 
in  its  opinion,  ma^r  be  justified." 

Both  bills  were  before  the  legislature, 
and  at  the  same  session  at  which  the  report 
was  submitted  the  original  compensation 
act  was  passed,  g§  28  and  33  of  which  (ex- 
cept for  the  maximum  and  minimum 
amounts)  are  identical  with  g§  35  and  39 
of  the  present  act.. 

It  is  thus  apparent  that  the  legislature, 
having  before  it  the  proposition  of  limiting 
payments  to  the  lifetime  of  dependents  and 
of  granting  power  to  the  board  to  change 
awards,  so  long  as  any  part  of  it  remained 
unpaid,  by  rejecting  g  20  of  the  act  pro- 
posed by  the  majority  and  by  accepting  § 
33  of  the  minority  measure,  clearly  indi- 
cated its  intention  as  to  this  matter,  and 
in  rejecting  §  13  (^  "b"  of  the  majority 
measure)  it  refused  to  provide  that  "com- 
pensatipn  awarded  shall  never  be  vested." 

The  only  fair  inferenoe  to  be  drawn  is 
that  the  legislature  intended  that  compensa- 
tion, under  ^  2  of  §  35,  should  be  vested  in 
the  dependent  when  awarded.  Again  this 
law  was  passed,  not  in  a  spirit  of  "charity," 
but  only  simple  justice.  The  fund  it  pro^ 
vides  is  called,  and  is  in  fact,  an  "insurance'* 
fund,  from  which  payments  are  to  be  made, 
and  is  in  no  sense  a  pension  fund,  and  never, 
8»  far  as  we  are  aware,  has  it  been  con- 
tended  that  injured  employees  and  their 
dependents  were  not  entitled  to  compensa- 
tion as  a  matter  of  right. 

The  right  to  be  compensated  for  an  injury 
has  no  element  of  bounty  or  charity  about 
it.  No  part  of  the  fund  (except  such  part 
as  it  pays  for  the  protection  of  its  own 
employees)   is  contributed  by  the  state. 

As  we  have  before  stated,  the  theory  is 
that  when  an  employee  is  injured  or  killi-d 
in  course  of  hie  employment,  a  sum  fixed  by 
law  is  set  off  from  the  fund  to  compensate 
him  for  his  injuries,  or  his  dependents  for 
his  death,  to  compensate  for  taking  away  the 
man's  right  to  earn  a  livelihood,  which,  but 
for  the  accident,  he  would  have  earned.  A 
fixed  sum  goes  out  from  the  fund  to  com- 
pensate for  the  loss  which  has  occurred. 

In  case  of  death  with  no  dependents,  there 
is  no  loss  to  any  one  except  the  employee 
other  than  the  expenses  provided  for  by 
the  statute,  which  would  otherwise  fall  on 
society.  In  cose  of  dependents,  the  sum  is 
likewise  fixed  by  law  and  ordered  paid  to 
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the  dependent.  There  is  nothing  to  indicate 
that  this  lus8  is  to  be  compensated  in  part 
by  the  death  of  dependents,  and  the  part 
thus  compensated  to  be  returned  to  the 
state.  On  the  contrary,  the' only  situation 
considered  is  that  existing  at  the  date  of 
death.  At  that  time  the  amount  is  fixed, 
not  by  the  board,' hut  by  the  statute;  it  is 
set  apart  from  the  ^neral  fund,  may  be 
paid  in  lump  sums,  and  there  is  i>o  pro- 
vision whatever  for  rebate.' 

TIius,  the  payments  being  fixed  in  amount, 
ordered  paid  from  a  certain  fund,  and 
awarded  to  a  definite  person,  every  element 
of  a  vested  right  is  present,  and  no  element 
or  suggestion  of  a  pension  that  is  to  cease 
at  the  death  of  the  pensioner.  The  report 
of  the  investigating  commission,  as  well  as 
all  of  our  compensation  laws  and  reports, 
shows  that  the  provision  for  periodical  pay- 
ments is  solely  for  the  benefit  of  the  in- 
jured employee  or  dependents,  for  the  rea- 
son that  experience  teaches  that  in  a  very 
great  many  cases  a  lump  sum,  if  allowed, 
is  dissipated,  while  email  payments,  on  the 
other  hand,  are  carefully  husbanded. 

It  may  also  be  noted  that  the  words,  '4n- 
surance  fund,"  "compensation,"  "award,"  and 
"commutation,"  all  negative  the  idea  of  a 
pension  or  rebate  of  any  kind. 

The  intent,  apparent  and  express 
throughout  the  act,  thkt  compensation  is  to 
be  paid  only  to  dependents,  was  not  for  the 
purpose  of  securing  an  abatement  of  unpaid 
compensation  upon  the  death  of  a  dependent. 
The  purpose  is  to  insure  that  compensation 
shall  go  intact  to  the  injured  employee  or 
his  dependents  without  any  shrinlcage  by 
passing  througli  or  into  the  hands  of  as- 
signs, agepts,  attorneys,  friends,  or  rela- 
tives, it  being  common  knowledge  that  if  a 
sum  of  money  on  its  journey  from  the  one 
from  whom  to  the  one  to  whom  it  is  due 
passes  through  the  hands  of  otliers  it  is  in- 
evitable that  it  suffer  diminution,  some- 
times almost  to  the  vanishing  point. 

We  hold  that  when  the  award  is  once  made 
to  a  sole  dependent,  the  right  to  the  com- 
pensation vests,  and  once  vested  there  can 
be  no  condition  attached  except  as  to  the 
time  of  payment,  and  it  is  equally  imma- 
terial whether  the  dependent  subsequently 
dies  or  becomes  independent. 

As  to  the  argument  that  unless  a  rebate 
or  refund  is  allowed  in  case  of  death  of  de- 
pendent, a  great  wrong  is  done  the  injured 
and  dependents  of  killed  employees,  it  is 
perhaps  sufficient  to  say  that  the  assump- 
tion upon  which' this  argument  is  based  is 
utterly  opposed  to  the  theory  on  which  the 
fund  is  established,  maintained,  and  admin- 
istered. It  is  so  plain  as  to  be  beyond  all 
argument  that  the  fund  is  provided  to  com- 
pensate in  the  manner  and  amoimt  fixed  by 
L.R.A.1916D. 


law  for  all  losses  whidi  it  covers;  that  it 
was  never  intended  that  the  fund  should 
be  enhanced  by  lapses;  that  there  is  no 
conception  of  profit  in  the  plan,  and  no 
one  entitled  to  an  award  can  have  his 
right  affected  at.  all,  either  as  to  amount 
or  in  any  other  manner,  by  the  allowance 
or  denial  of  the  .olaim  of  any  other  person 
to  compensation.  A  study  of  tlie  act  will 
show  that  it  is  the  duty  of  the  board  to 
provide  an  adequate  fund  to  pay  all  the 
compensation  provided  by  the  act.  What 
amount  will  b^  necessary  is  calculated  by 
the  board,  the  theory  being  that  all  losses 
will  be  and  must  be  paid  in  full;  the  meth- 
ods of  establishing  the  fund  and  th^  sources 
from  which  the  money  is  to  come  are  speci- 
fied, and  nowhere,  even  by  inference,  b  the 
board  authorized  to  speculate  that  a  gi;eater 
or  less  sum  will  be  needed  on  account  of  un- 
paid or  partly  unpaid  awards.  Both  the 
letter  and  spirit  of  the  law  show  that  the 
right  to  compensation  vests  when  the  same 
is  awarded  under  ^  2  of  §  35,  and  the  de- 
murrei;  to  the  petition  is  therefore  over- 
ruled. 

As  the  board  in  this  case  awarded  the  de- 
pendent the  sum  of  $1,872,  and  ordered  the 
same  paid  in  biweekly  instalments  at  the 
rate  of  $6  per  week,  to  continue  for  six  years 
from  the  date  of  the  death  of  the  employee, 
it  has,  in  making  the  award,  fully  complied 
with  the  law,  and  the  court  is  without  power 
to  require  it  to  commute  the  balance  re- 
maining due  to  one  lump  sum.  That  is  a 
matter,  under  §§  39  and  40,  wholly  within 
the  discretion  of  the  board,  but  the  petition 
shows  that  the  board  has  refused  to  pay  to 
relator  any  part  of  the  award  since  the 
death  of  the  dependent  or  to  continue  the  tji- 
weekly  payments.  The  writ  therefore  must 
order  the  board  to  pay  to  relator  the  sum  of 
the  biweekly  payments  which  have  accrued 
since  dependent's  death,  and  to  continue  such 
payments  until  the  full  amount  originally 
awarded  is  fully  paid,  unless  commutation 
is  ordered  by  the  board. 

Demurrer  overruled  and  writ  awarded. 

Johnson,  'Wanamakcr,  and  Newman, 

JJ.,  concur. 


TEINNKSSEB  SUPRBME  COURT. 

STATE  OF  TENNESSEE  EX  REL. 
FRANK  H.  THOMPSON,  Attorney  Gen- 
eral. 

V. 

EDWARD  H.  CRUMP  et  al.,  Appts. 

(—  Tenn.  — ,  183  S.  W.  606.) 

OfBce  —  onnter  •—  effect  on  sneceedingr 
term. 

1.  Judgment   against  an  officer  under  .a 
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statute  providing  tliat  lie  shall  forfeit  his 
oflSce  and  shall  be  ousted  therefrom  for  cer- 
tain specified  offenses  does  not  preclude  his 
entering  upon  a  succeeding  term  to  which 
he  had  been  elected  before  uie  judgment  was 
entered. 
For  other  cases,  see  Officers,  I.  a,  2,  in  Dig. 

1-52  S.  S. 
Statute  ^  ouster   of  officer  —  conflict 

with  Ckinstltatlon. 

2.  A  constitutional  provision  for  the  in- 
dictment of  civil  officers  guilty  of  crimes 
and  misdemeanors  in  office,  and  removal 
from  office  as  an  incident  of  conviction,  does 
not  deprive  the  legislature  of  the  power  to 
provide  for  the  ouster  of  such  officers  for 
malfeasance  in  office. 

For  other  cases,  see  Officers,  I.  e,  S,  in  Dig. 

1-52  y.  8. 
Constitutional  lavr  —  testing  sections  of 

statute  not  Invoked  in  case. 

3.  The  constitutiMiality  of  sections  of  a 
statute  which  have  not  been  invoked  in  a 
case  before  the  court  will  not  be  considered 
if  they  could  be  elided  and  the  remainder  of 
the  statute  enforced  should  they  prove  to 
be  unconstitutional. 

For  other  cases,  see  Statutes,  I.  o,  in  Dig. 
1-52  N.  8. 

(February  16,  1918.) 

APPEAL  by  defendants  from  a  decree  of 
the  Chancery  Court  for  Shelby  County 
ousting  them  from  office,  and  from  an  order 
restraining  them  from  qualifying  for  new 
terms  to  which  they  had  been  elected,  in  a 
suit  for  their  removal  on  account  of  alleged 
misconduct  in  office.  Decree  affirmed  and 
order  vacated. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  K.  Klddick,  J.  L.  McRee, 
and  K.  T.  McConnioo,  for  appellants: 

Whenever  the  state  Constitution  provides 
the  causes  for  the  removal  of  an  officer  and 
the  provision  under  which  such  removal  is 
to  be  accomplished,  such  provisions  are  ex- 
clusive, and  such  officers  cannot  be  removed 
for  any  other  causes  or  in  any  other  manner. 

Smith  V.  Normant,  6  Yerg.  272;  Lynn  v. 
Polk,  8  Lea,  169;  State  ex  rel.  Halsey  v. 
Gaines,  2  Lea,  347;  Mechem,  Pub.  Off.  § 
457;  Cooley,  Const.  Lim.  99;  Com.  v.  Wil- 
liams, 79  Ky.  42,  42  Am.  Rep.  204 ;  Lowe  v. 
Com.  3  Met.  (Ky.)  240;  Throop,  Pub.  Off. 
I  341. 

Defendants  are  civil  officers  within  the 
meaning  of  the  Constitution. 

Mccheni,  Pub.  Off.  §  471;  Pom.  Const. 
Law,  §  716;  Rawle,  Const,  p.  231;  Story, 
Const.  §  792;  Porterfield  v.  State,  92  Tenn. 
289,  21  S.  W.  519;  State  v.  Critchett,  1  Lea, 
272,  3  Am.  Crim.  Rep.  83 ;  Wood  v.  Quimby, 
20  R.  I.  482,  40  Atl.  161 ;  Gooch  v.  Exeter, 

Note.  —  As  to  re-election  of  public  office 
after  ouster  for  misconduct,  see  annotation 
following  this  case,  post,  059. 
L.R.A  1916D. 


70  N.  H.  413,  65  Am.  St.  Rep.  637,  48  Atl. 
1100 ;  Mallory  v.  United  States,  3  Ct.  CL  257 ; 
Re  Newport  Charter,  14  B.  I.  659;  Ballaa- 
tyne  v.  Bower,  17  Wyo.  35«,  99  Pac.  69,  17 
Ann.  Cas.  82 ;  Montgomery  v.  State,  107  Ala. 
372,  18  So.  167;  Baltimore  v.  L,yman,  92 
Md.  591,  52  L.BJ^.  406,  84  Am.  St.  Rep.  524, 
48  Atl.  143;  Re  House  Bill  No.  166,  9  Colo. 
628,  21  Pac.  473;  Opinion  to  Governor,  ii 
R.  1.  620,  72  AU.  417;  Shelby  v.  Alcorn,  36 
Miss.  273,  72  Am.  Dec.  169;  State  v.  O'Dris- 
coU,  3  Brev.  527 ;  United  States  v.  Maurice, 
2  Brock.  96,  Fed.  Cas.  No.  15,747:  Pres- 
cott  v.  Duncan.  126  Tenn.  14G,  148  S.  W. 
229;  Cross  v.  Fisher.  132  Tenn.  31,  177  S. 
W.  43;  Atty.  Gen.  v.  Tillinghsst,  203  Mass. 
539,  89  N.  £.  1058,  17  Ann.  Cas.  449; 
Throop,  Pub.  Off.  §  10,  pp.  10-12. 

Wrongs  committed  outaide  of'  the  office 
furnish  no  grounds  for  punishment  by  re- 
moval, and  officers  cannot  be  removed  from 
office  for  a  violation  of  their  duties  in  an- 
other term  of  the  same  office  or  while  serv- 
ing in  another  office. 

Thurston  v.  Clark,  107  Cal.  287,  40  Pac 
435;  Speed  v.  Detroit,  98  Mich.  360,  22 
L.R.A.  842,  39  A^.  St.  Rep.  555.  57  N.  W. 
406;  State  ex  rel.  Tyrrell  v.  Jersey  City,  25 
N.  J.  L.  636;  State  ex  rel.  GUI  v.  Water- 
town,  9  Wis.  261;  Re  Advisory  Opinion,  31 
Fla.  1,  18  L.R.A.  504,  12  So.  114,  64  Fla. 
168,  60  So.  337 ;  Carlisle  v.  Burke,  82  Misc. 
282,  144  N.  Y.  Supp.  163;  State  ex  rel. 
Rawlings  v.  Iioomis,  —  Tex.  Civ.  App.  — ,  29 
S.  W.  415;  Re  King,  63  Hun,  631,  25  N.  Y. 
S.  R.  792,  6  N.  Y.  Supp.  420;  State  ex  rel. 
Schultz  V.  Fatten,  131  Mo.  App.  628,  110  S. 
W.  636;  State  ex  rel.  Atty.  Gen.  v.  Hasty, 
184  Ala.  121,  50  L.R.A.(N.S.)  553,  63  So. 
559;  Com.  V.  Shaver,  3  Watts  &  S.  3.3S: 
State  ex  rel.  Hart  v.  Duluth,  53  Minn.  238, 
39  Am.  St.  Rep.  595,  55  N.  W.  118;-  Rich- 
ards V.  Clarksburg,  30  W.  Va.  491,  4  S.  E. 
774;  People  ex  rel.  Bancroft  v.  Weygant, 
14  Hun,  546;  Rex  v.  Wells,  4  Burr.  1999: 
Reg.  V.  Newberry,  1  Q.  B.  751,  1  Gale  &  D. 
388,  6  Jur.  365;  Dill.  Mun.  Corp.  4th  ed.  § 
252;  Conant  v.  Grogan,  6  N.  Y.  S.  R.  322; 
Bracken  ridge  v.  State,  27  Tex.  App.  513,  4 
L.R.A.  300,  11  S.  W.  630;  Thurston  v.  Clark, 
107  Cal.  285,  40  Pac.  435;  Gordon  v.  State, 
43  Tex.  330;  23  Am.  &  Eng.  Enc.  Law,  2d 
ed.  444,  445;  29  Cyc.  1411:  Throop,  Pub. 
Off.  §  378,  p.  372;  20  Harvard  L.  Rev  pp. 
316,  317;  Smith  v.  Normant,  6  Yerg.  272; 
Cooley,  Const.  Lim.  p.  79. 

Messrs.  Barton  &  Barton  also  for  ap- 
pellants. 

Messrs.  Frank  M.  Thompson.  Attorney 
General,  G.  T.  Fltzhngh,  and  P.  W. 
Lanier,  for  appellee: 

The  refusal  of  municipal  officers  to  at- 
tempt the  enforcement  of  laws  on  the 
ground  that  the  sentiment  of  the  majori^ 
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of  the  community  was  thouglit  by  them  to 
be  opposed  to  the  enforcement  of  said  laws 
is  no  defense  to  an  action  brought  to  re- 
move them  from  their  offices  for  wilful 
neglect  of  their  duties. 

State  ex  rel.  Jolinston  v.  Foster,  32  Kan. 
14,  3  Pac.  537;  State  v.  Yager,  2')0  Mo.  388, 
157  S.  W.  557. 

The  fact  that  county  officials  may  not  do 
their  duty  in  the  enforcement  of  said  laws 
is  no  excuse  for  the  neglect  of  municipal 
officers  to  attempt  to  discharge  their  duties 
in  the  matter  of  such  enforcement. 

State  ex  rel.  Coleman  v.  Trinkle,  70  Kan. 
396,  78  Pac.  854;  State  v.  Roth,  162  Iowa, 
638,  50  L.R.A.(N.S.)   841,  144  N.  W.  339. 

The  court  on  quo  warranto  will  award  a 
judgment  ousting  the  city  from  tiie  exer- 
cise of  unwarranted  corporate  powers. 

State  e-x  rel.  Jackson  v.  Coffeyville,  78 
Kan.  699,  130  Am.  St.  Rep.  386,  97  Pac. 
372. 

The  agreement  made  between  defendants, 
under  which  violators  of  the  law  were  to 
be  permitted  to  continue  their  unlawful 
business  on  the  payment  of  fines  or  forfeit- 
ures of  $50  each,  amounted  to  a  conspiracy 
"for  the  perversion  or  obstruction  of  jus- 
tice or  the  due  administration  of  the  law." 

Williams  v.  State,  2  Sneed,  162;  Mclfinn- 
ville  ^.  Stroud,  109  Tenn.  669,  72  S.  W.  949. 

The  ouster  act  is  a  civil  and  remedial  stat- 
ute, and  as  such  should  be  liberally  con- 
strued, in  order  to  effectuate  the  purpose  of 
the  legislature,  which  was  "to  rid  the  pub- 
lic of  an  unworthy  public  servant,"  and  in 
this  particular  is  entirely  different  from 
common-law  proceedings  criminal  in  na- 
ture. 

Cannon  v.  Wood,  2  Sneed,  177;  State  ex 
rel.  Timothy  v.  Howse,  132  Tenn.  452,  178 

8.  w.  mo. 

By  their  flagrant  acts  of  misconduct  in 
office  after  their  re-election  on  April  8,  1915, 
for  another  term,  established  on  their  own 
admissions,  defendants  disqualified  them- 
selves to  continue  in  the  same  offices  under 
any  commission  given  them  by  the  people 
prior  to  said  acts  of  misconduct. 

State  ex  rel.  Billon  v.  Bourgeois,  45  La. 
Ann.  1350,  14  So.  28;  State  v.  Hill,  37  Neb. 
81,  20  L.R.A.  573,  65  N.  W.  794;  Territory 
T.  Sanches,  14  X.  M.  493,  94  Pac.  954,  20 
Ann.  Cas.  109;  State  v.  Welch,  109  Iowa, 
19,  79  N.  W.  369;  Brackenridge  v.  State,  27 
Tex  App.  613,  4  URJi.  360,  11  S.  W.  630; 
State  ex  rel.  Perez  v.  Whitaker,  116  La.  947, 
41  So.  218;  Tibbs  v.  Atlanta,  125  Oa.  20, 
63  S.  E.  811;  People  ex  rel.  Burby  v.  Au- 
burn, 85  Hun,  601,  67  N.  Y.  S.  R.  3,  33  N.  Y. 
Sup.  165;  State  ex  rel.  Itouglas  v.  Megaar- 
den,  86  Minn.  41,  89  Am.  St.  Rep.  630,  88 
N.  W.  412;  State  ex  rel.  Coleman  v.  Rose, 
L.R.A.1916D. 


74  Kan.  262,  6  L.R.A.(N.S.)    843,  86  Pac. 
296,  10  Ann.  Cas.  927. 

The  fact  that  at  the  time  of  the  filing  of 
the  bill  there  had  been  no  formal  reinduc- 
tion  into  the  same  offices  to  which  the  de- 
fendants Crump  and  Utley  were  re-elected 
on  April  8,  1916,  prior  to  the  commission 
of  many  of  the  grossest  acts  of  misconduct 
complained  of,  does  not  prevent  a  forfeiture 
of  all  rights  to  said  officers. 

Brackenridge  v.  State,  27  Tex.  App.  613, 
4  L.R.A.  360,  11  S.  W.  630. 

The  commission  given  to  defendants  to 
succeed  themselves  in  said  offices  as  the 
result  of  the  election  of  April  8,  1916,  for 
an  additional  term  of  four  years,  was  sub- 
ject to  the  provision  of  the  ouster  statute, 
that  the  acta  of  misconduct  in  office  therein 
set  forth  would  work  an  absolute  forfeiture 
of  such  commission,  and  disqualify  them 
from  continuing  in  said  offices  for  such  ad- 
ditional term. 

State  ex  rel.  Caldwell  v.  WUson,  121  N. 
C.  466,  28  8.  E.  554. 

The  ouster  act  is  clearly  applicable  to 
municipal  officers. 

The  l^islature  does  not  derive  the  power 
from  the  Constitution,  but  has  all  power  not 
expressly  withheld  from  it  by  the  Constitu- 
tion. 

Bell  V.  Bank  of  Nashville,  Peck  (Tenn.) 
269;  Tipton  v.  Harris,  Peck  (Tenn.)  414; 
Louisville  &,  N.  R.  Co.  v.  County  Ct.  1  Sneed, 
637,  62  Am.  Dec.  424;  Knoxville  &  O.  R.  Co. 
V.  Hicks,  9  Baxt.  442;  The  Judges'  Cases, 
102  Tenn.  500,  46  UR.A.  567,  63  S.  W.  134; 
Grainger  County  v.  State,  111  Tenn.  234, 
80  S.  W.  750;  Wright  v.  Cunningham,  116 
Tenn.  445,  91  S.  W.  203. 

Municipal  corporations  and  their  officers 
are  creatures  solely  of  the  legislature. 

Luehrman  v.  Taxing  Dist.  2  Lea,  426; 
State  v.  Wilson,  12  Lea,  246;  Davis  v.  Knox- 
ville, 90  Tenn.  599,  18  S.  W.  264. 

While  municipal  officers  are  agents  of  the 
state  for  the  purpose  of  enforcing  the  laws 
of  the  state  within  the  confines  of  the  mu- 
nicipality, they  are  agents  only  in  their 
relation  to  the  state  government,  and  not 
primarily  state  officers,  and  certainly  not 
so  in  a  constitutional  sense. 

Porterfield  v.  State,  92  Tenn.  289,  21  S. 
W.  519;  State  ex  rel.  Wilkinson  v.  Lane, 
181  Ala.  646,  62  So.  31 ;  Draper  v.  State,  175 
Ala.  647,  57  So.  772,  Ann.  Cas.  1914D,  301; 
State  ex  rel.  Young  v.  Robinson,  101  Minn. 
277,  20  L.R.A.(N.S.)  1127,  112  N.  W.  209; 
Atty.  Gren.  ex  rel.  Wilkins  v.  Connors,  27 
Fla.  329,  9  So.  7;  State  v.  Wilmington,  3 
Harr.  (Del.)  300;  Santo  v.  State,  2  Iowa, 
220,  63  Am.  Dec.  487 ;  Britton  v.  Steber,  62 
Mo.  374;  State  ex  rel.  Hastings  v.  Smith, 
35  Neb.  13,  16  L.R.A.  791,  62  N.  W.  700; 
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State  ex  rel.  Ward  t.  Churchman,  3  Penn. 
(Del.)  361,  51  Atl.  50. 

A  municipal  corporation,  expressly  the 
city  of  Memphis,  has  inherent  power  to  re- 
move its  officers  for  cause. 

Hayden  v.  Memphis,  100  Tenn.  582,  47  S. 
W.  182. 

The  state  has  the  power  to  remove  munic- 
ipal officers  for  official  misconduct. 

State  ex  rel.  Young  v.  Robinson,  101  Minn. 
277,  20  L.R.A.(N.S.)  1127,  112  N.  W.  269; 
Rankin  v.  Jauman,  4  Idaho,  53,  36  Pac. 
502. 

But  even  if  the  officers  of  municipal  cor- 
porations which  were  not  a  part  of  the  sys- 
tem of  government  establighod  by  the  Con- 
stitution were  nevertheless  intended  by  the 
Constitution  to  be  embraced  in  the  title 
"civil  officers,"  the  power  of  the  legislature 
to  provide  for  the  removal  of  .  officers  of 
such  corporations  so  created  by  it  was  not 
limited  to  securing  such  removal  as  an  in- 
cident to  indictment  and  conviction  for  mis- 
demeanor in  office. 

Fields  T.  State,  Mart.  &  Y.  168;  Ex  parte 
Wall,  107  U.  S.  265,  27  L.  ed.  552,  2  Sup. 
Ct.  Rep.  569;  State  ex  rel.  Henson  v.  Shep- 
pard,  102  Mo.  497,  91  S.  W.  477;  Moore  v. 
Strickling,  46  W.  Va.  515,  50  L,.R.A.  279,  33 
S.  E.  274;  McDonald  v.  Guthrie,  43  W.  Va. 
596,  27  S.  E.  844. 

Green,  J;,  delivered  the  opinion  of  the 
court: 

This  bill  was  filed  by  the  state,  on  rela- 
tion of  the  attorney  general,  against  Ed- 
ward H.  Crump,  mayor  of  the  city  of  Mem- 
phis, R.  A.  Utley,  vice  mayor  and  commis- 
sioner of  the  department  of  fire  and  police 
of  the  city  of  Memphis,  Oliver  H.  Perry,  in- 
spector of  police  of  the  city  of  Memphis,  and 
W.  M.  Stanton,  city  judge  of  Memphis,  to 
remove  them  from  their  several  positions 
on  account  of  alleged  misconduct  in  office. 
The  suit  was  instituted  on  October  14,  1015, 
and  was  based  on  chapter  11  of  the  Acts 
of  1915,  known  as  the  ouster  law. 

The  bill  averred  that  defendant  Crump 
was  first  inducted  into  the  office  of  mayor 
of  Memphis  in  January,  1910,  and  that  he 
was  thereafter  re-elected  for  a  term  of  four 
years  beginning  January  1,  1912,  and  it  ap- 
peared from  the  bill  that  said  Crump  was 
again  re-elected  to  the  said  office  for  a  term 
beginning  January  1,  1916. 

It  was  averred  that  R.A.  Utley  was  first 
inducted  into  the  office  of  vice  mayor  and 
commissioner  of  the  department  of  fire  and 
police  in  1912,  for  a  term  of  four  years,  and 
it  appeared  that  he  was  also  re-elected  in 
April,  1016,  for  another  term  beginning  Jan- 
nary  1,  1916. 

It  was  averred  that  defendant  Stanton 
was  elected  to  the  office  of  city  judge  by  the 
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commissioners  of  the  city  of  Memphis  in  the 
summer  of  1915,  apparently  to  fill  out  an 
unexpired  term  which  ended  January  1, 
1016. 

Proceedings  against  defendant  Perry  were 
dismissed  below,  and  there  was  no  appeal  on 
the  part  of  complainant,  and  the  case 
against  him  need  not  therefore  be  further 
noticed. 

The  bill  filed  by  the  attorney  general  was 
quite  lengthy,  and  charged  defendants 
Crump,  Utley,  and  Stanton  with  various 
acts  of  misfeasance  and  nonfeasance  in  office 
covering  the  entire  time  during  which  they 
held  their  several  positions.  It  was  charged 
that  they  had  neglected  to  enforce  the  laws 
against  the  sale  of  liquor,  against  gam- 
bling, and  against  prostitution,  that  they 
had  eonnived  at  and  encouraged  the  viola- 
tion of  these  laws,  and  that  there  existed 
and  had  been  conducted,  during  their  terms, 
in  open  violation  of  law,  in  the  city  of  Mem- 
phis, numerous  liquor  saloons,  gambling 
houses,  and  houses  of  ill  fame.  All  theae 
matters  were  set  out  in  detail',  and  the  bill 
charged  the  employment  of  certain  colorable 
devices  by  which  the  defendanta  permitted 
the  aforesaid  unlawful  occupations  to  he 
pursued  in  the  city  of  Memphis. 

Passing  over  some  of  the  preliminary 
steps  taken  by  the  defendants,  rnd  noticing 
only  those  things  which  are  before  us  on  this 
appeal,  it  is  sufficient  to  say  that  defend- 
ants filed  an  answer  to  the  bill  of  the  at- 
torney general  in  which  they  denied  many 
of  the  charges  made  against  them,  and 
assailed  the  ouster  act  as  unconstitutional, 
and  contended  that  at  any  rate  said  act  had 
no  application  to  them.  Defendants  also 
demanded  a  jury  to  try  the  issues  of  fact, 
and  raised  some  other  questions  which  will 
be  noticed  in  the  course  of  this  opinion. 

The  chancellors  were  of  opinion  that  chap- 
ter 11  of  the  Acts  of  1916  was  constitu- 
tional, and  that  it  did  apply  to  the  defend- 
ants, and  they  were  furthermore  of  opinion 
that  defendants  were  not  entitled  to  a  jury 
trial.  Certain  other  questions  of  law  were 
likewise  determined  adversely  to  defendants, 
and  the  case  was  thereupon  set  for  hearing 
on  its  merits  by  the  chancellors. 

When  the  case  was  called  for  trial,  coun- 
sel were  asked  for  a  preliminary  statement 
of  the  issues  and  the  probable  course  of  the 
proof.  Counsel  for  the  attorney  general  told 
the  court  that  they  expected  to  prove  and 
had  witnesses  ready  to  prove  every  material 
allegation  of  the  bill. 

Counsel  for  defendanta  thereupon  stated 
that,  relying  cm  all  the  preliminary  ques- 
tions made  by  them,  such  as  the  right  to 
trial  by  jury,  the  applicability  of  -the  act, 
etc.;  and  desiring  an  early  determination  of 
those  questions  by  this  court,  they  had  con- 
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eluded  to  introduce  .  no  proof  and  thereby 
delay  final  determination  of  the  cause.  They 
agreed  tiiat  for  the  purposee  of  this  caae 
they  would  admit  that  the  attorney  general 
could  prove  all  the  relevant  charges  made 
against  defendants  in  the  bill. 

After  much  controversy  between  the  court 
and  counsel  as  to  the  effect  of  this  admis- 
sion, the  chancellors  proceeded  to  treat  the 
facts  charged  in  the  bill  as  if  they  were 
facts  proven,  and  pronounced  a  judgment  of 
ouster  against  the  defendants. 

We  do  not  deem  it  necessary  to  dwell  up- 
on the  discussion  of  counsel  as  to  the  effect 
of  defendant.'/'  adAission.  According  to  the 
language  of  ilofendants'  counsel,  the  rele- 
vant facta  charged  in  the  bill  were  admitted 
to  be  true  for  the  purposes  of  this  case. 
"This  case"  is  the  only  case  we  are  here  un- 
dertaking to  di^t^rmine,  and  we  accordingly 
treat  the  charges  of  the  bill  as  true. 

The  decree  of  the  chancellors  herein  re- 
moving defendants  from  office  was  pro- 
nounced November  4,  1915. 

The  first  question  preEented  for  our  de- 
termination is  as  to  the  effect  of  this  de- 
cree upon  the  terms  of  defendants  Crump 
and  Utley  boginning  January  1,  1916.  Their 
terms  pending  at  the  date  of  the  decree  ex- 
pired Januarj'  I,  1916. 

These  defendants  insist  that  their  terms, 
beginning  January  1,  1916,  were  not  in  is- 
sue in  the  proceedings  below,  and  were  not 
affected  thereby.'  Defendants  were  assum- 
ing that  such  was  the  case,  and  were  about 
to  qualify  and  enter  into  the  office  of  mayor 
and  vice  mayor,  to  which  they  had  been 
elected  in  April,  1915,  for  terms  b^inning 
January  1,  1916,  when  they  were  restrained 
from  so  doing  by  an  interlocutory  order 
heretofore  made  by  this  court.  The  court 
thouglit  it  best  to  preserve  the  existing  stat- 
us until  the  case  was  finally  determined. 

It  is  insisted  on  behalf  of  the  state  that 
the  decree  of  November  4,  1915,  was  effec- 
tive, not  only  to  remove  defendants  Crump 
and  Utloy  from  their  oflflccs  for  the  terms 
they  were  then  serving,  ending  January  1, 
1916,  but  that  said  decree  deprived  said  de- 
fendants of  all  rights  to  their  future  terms, 
beginning  January  1,  1916,  to  which  they 
had  been  elected  in  April,  1915. 

There  has  been  much  discussion  as  to 
whether  the  1916-20  terms  of  defendants 
Crump  and  Utley  were  fairly  involved  up- 
on the  pleadings  in  this  case,  and  likewise 
as  to  whether  the  decree  below  undertook 
to  adjudicate  anything  with  reference  to 
defendants'  rights  respecting  these  terms. 
We  do  not  find  it  necessary  to  consider 
«ither  the  pleadings  or  the  decree  to  deter- 
mine this  dispute.  To  reach  the  true  result, 
we  must  go  further  back  and  examine  the 
act  upon  which  these  pleadings  and  this  de- 
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cree  are  based,  and  ascertain  from  this  stat- 
ute if  proceedings  had  thereunder  can  by 
any  possibility  affect  defendants'  enjoyment 
of  a  term  of  office  not  then  current. 

Chapter  11  of  the  Acts  of  1916,  known  as 
the  ouster  aet,  is  entitled:  "An  Act  to  Pro- 
vide for  the  Removal  of  Unfuthful  Public 
Officers,  and  Providing  a  Procedure  there- 
for." 

The  first  section  of  the  act  provides  that 
any  state,  county,  or  municipal  officer  who 
knowingly  or  wilfully  misconducts  himself 
in  office,  or  who  knowingly  or  wilfully  neg- 
lects to  perform  any  duty  enjoined  upon 
him  by  the  laws  of  the  atitte,  or  who  shall 
become  intoxicated,  engage  in  gambling,  or 
violate  any  penal  statute  involving  moral 
turpitude,  "shall  forfeit  his  office,  and  shall 
be  ousted  from  such  office  in  the  manner 
hereinafter  provided." 

'  Section  8  of  this  statute  provides:  "Tliat 
if  the  defendant  shall  be  found  guilty,  judg- 
ment of  ouster  shall  be  rendered  against 
him,  and  he  shall  be  ousted  from  his  office." 

There  is  no  provision  whatever  in  the  act 
attaching  to  a  judgment  of  ouster  any  dis- 
qualification on  the  part  of  the  ousted 
official  to  hold  any  other  offiee  in  the  state 
or  to  hold  the  same  office  thereafter.  It  was 
stated  at  the  bar  that  the  bill  originally 
contained  this  feature,  but  that  such  pro- 
vision for  disqualification  was  eliminated 
before  it  was  finally  enacted  into  a  law. 

The  sole  penalty  provided  by  the  statute 
is  that  a  defendant  found  guilty  thereunder 
shall  forfeit  his  office  or  shall  be  ousted 
from  his  office. 

What,  then,  was  defendant  Crump's  "of- 
fice," and  what  was  defendant  Utley's  "of- 
fice," at  the  time  of  the  institution  of  the 
present  suit  and  at  the  time  of  final  de- 
creet 

This  court  has  recently  had  several  occa- 
sions to  consider  the  matter  of  title  to  office 
and  possession  of  office.  In  State  ex  rei. 
Gann  v.  Malone,  131  Tenn.  149,  174  S.  W. 
257,  a  sheriff-elcet  died  between  the  time  of 
his  election  and  the  date  fixed  by  law  -for 
the  beginning  of  the  term.  After  his  death 
the  county  court  assumed  that  there  was  a 
vacancy  in  his  office,  and  proceeded  to  elect 
his  successor.  '  This  court,  however,  hold 
that  deceased  never  acquired  the  office,  and 
never  possessed  it,  inasmuch  as  he  had'  nev- 
er executed  bond  and'  taken  the  oath.  It 
was  accordingly  concluded  that,  tiince  de- 
ceased died  prior  to  his  qualification,  his 
death  created  no  vacancy  in  the  office.  The 
ease  was  the  same  as  if  there  had  been  no 
eleotion  at  all,  and  the  old  official  was  ad- 
judged entitled  to  bold  over,  under  well- 
known  provisions  of  the '  law.  It  follows 
from  this  decision  that  defendants  Crump 
and   Utley   bad   no  title   accrued  to   thei.- 
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offices  for  the  1916-20  term  at  any  time 
during  the  proceedings  below.  They  were 
not  in  office  at  the  time  of  the  chancellorg' 
decree  in  such  a  way  as  that  the  death  of 
either  of  them  would  have  created  a  vacancy 
in  office  for  the  1916-20  term;  that  is  to 
say,  they  were  not  in  possession  of  these 
offices  for  this  subsequent  term. 

To  "oust"  means  "to  put  out  of  posses- 
sion; to  eject  or  dispossesB  or  deprive  of." 
International  Dictionary.  Our  statute  gives 
no  additional  force  to  the  word.  There  can, 
therefore,  be  no  ouster  without  previous  pos- 
session, and  the  contrary  contention  in- 
volves a  contradiction  in  terms  and  disre- 
gard of  the  meaning  of  the  English 
language. 

But  to  return  to  the  legal  definition  of  the 
term  "office"  and  to  a  consideration  of  the 
legal  effect  of  removing  one  from  office.  In 
the  late  case  of  Day  v.  Sharp,  128  Tenn. 
340,  161  S.  W.  994,  the  court  said  that 
"office"  implied  "not  merely  place,  but  term 
or  tenure  as  well." 

In  Day  v.  Sharp,  supra,  the  court  quoted 
with  approval  the  case  of  United  States  v. 
Hartwell,  6  Wall.  .385,  18  L.  ed.  830,  in 
which  it  was  said  that  the  term  "office"  "em- 
braces the  ideas  of  tenure,  duration,  emol- 
ument, and  duties." 

Likewise  this  court  cited  with  approval 
State  ex  rel.  Childs  v.  Dart,  57  Minn.  261, 
59  N.  W.  190;  State  ex  rel.  Coleman  v. 
Rose,  74  Kan.  262,  6  L.R.A.(N.S.)  843,  86 
Pac.  296,  10  Ann.  Cas.  927;  People  v. 
Ahearn,  196  N.  Y.  221,  26  L.R.A.(N.S.) 
1163,  89  N.  E.  030. 

In  the  cases  just  referred  to  certain  of- 
ficials were  removed  from  office  or  declared 
ineligible  for  office  during  the  terms  to 
which  they  had  been  elected,  and  undertook 
to  have  themselves  re-elected  to  fill  out  the 
unexpired  portions  ot  the  identical  terms. 
Under  these  facts  in  all  these  cases  it  was 
held  thkt  the  particular  term  or  tenure  of 
the  officer  was  a  part  of  and  included  in  his 
office,  and  that,  when  he  was  removed  from 
his  office,  he  was  removed  for  the  particular 
term  or  tenure  he  was  then  enjoying. 

So,  when  one  is  removed  from  an  office, 
he  is  removed  for  the  current  term,  and  he 
cannot  thereafter  be  re-elected  to  that  term. 
This  is  so  because  the  term  is  part  of  the 
office. 

Accordingly,  when  defendants  were  re- 
moved from  the  offices  of  mayor  and  vice- 
mayor,  they  were  deprived  of  the  right  to 
exercise  certain  functions  and  receive  cer- 
tain compensation,  and  they  were  deprived 
of  that  right  for  their  terms  then  current. 
A  removal  from  office  extends  to  the  limit 
of  the  current  term,  but  such  removal,  un- 
less a  statute  give  it  greater  effect,  can- 
not go  b^ond  the  current  term  because  the 
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office  itself  is  limited  by  the  term.  If  we  go 
beyond  the  current  term,  then  we  have  to 
deal  with  another  office. 

Another  case  referred  to  in  Day  ▼.  Sharp, 
which  the  court  said  was  in  accord  with  the 
reasoning  of  Day  v.  Sharp,  was  Re  Advisory 
Opinion,  31  Fla.  1,  18  L.R.A.  594,  12  So. 
114. 

In  the  latter  case  one  Johnson  was  tax 
collector  of  Duval  oounty,  Florida..  He  was 
elected  for  a  term  beginning  in  January, 
1891,  and  ending  in  January,  1893.  He  was 
re-elected  in  the  early  part  of  October,  1892, 
for  another  term  beginning  in  January, 
1893,  and  ending  in  January,  1895.  On 
October  29,  1892,  after  his  re-election,  he 
was  suspended  from  office  for  misconduct, 
under  provisions  of  the  Florida  laws.  Un- 
der these  circumstances  the  governor  of 
Florida  was  in  doubt  as  to  whether  he 
should  issue  to  Johnson,  pending  his  sus- 
pension, a  commission  for  the  term  to  which 
he  had  been  elected,  beginning  in  1893,  and 
submitted  this  question  to  the  supreme 
court  of  Florida.  The  court  concluded  that 
it  was  the  duty  of  the  governor  so  to  issue 
such  commission,  and  said: 

"The  final  consummajbion  intended  by  a 
suspension  must,  as  shown  in  State  ex  rel. 
Atty.  Gen.  v.  Johnson,  30  Fla.  433,  18  L.R.A 
410*  11  So.  845,  lately  decided,  always  be 
a  removal  of  the  officer;  and  this  removal  is 
for  the  remainder  of  the  term  from  which 
he  is  suspended,  and  nothing  more.  The 
remainder  of  the  existing  term  is,  including 
its  incidents  and  rights,  in  our  judgment,  all 
the  removal  can  act  on  or  affect.  There  is 
certainly  no  express  provision  in  the  organic 
law  that  it  shall  affect  any  other  term :  nor 
is  the  officer  in  the  exercise  of  other  official 
fimctions  than  those  covered  by  his  title  to 
the  pending  term. 

"Again,  the  Constitution  has  not  given  to 
the  suspension  or  removal  the  effect  of  dis- 
qualifying the  suspended  or  removed  person 
from  holding  the  same  or  any  other  office  in 
the  future;  on  the  contrary,  not  only  is 
there  an  utter  absence  of  any  such  provision, 
but  an  intention  that  it  shall  not  have  this 
effect  is  also  shown  in  a  separate  and  dis- 
tinct declaration  of  what  the  framers  of 
the  Constitution  and  the  people  intended 
should  have  that  effect,  which  declaration 
is  to  be  found  in  the  5th  section  of  the  6th 
article.  That  section  directs  the  legislature 
to  enact  the  necessary  laws  to  exclude  from 
every  office  of  honor,  power,  trust,  or  profit, 
civil  or  military,  within  the  state,  all  per- 
sons convicted  of  bribery,  perjury,  larceny, 
or  of  infamous  crime,  and  for  other  causes 
therein  stated,  yet  provides  that  this  legal 
disability  shall  not  accrue  until  after  trial 
and  conviction  in  due  form  of  law.  Tlte 
legislation  enforcing  thia  section  is  to  be 
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found  in  the  Revised  Statutes,  §  211;  and 
the  214th  section  enacts  that  every  office 
shall  be  deemed  vacant  upon  the  conviction 
of  the  incumbent  of  any  felony  or  of  an 
offense  involving  a  violation  of  his  official 
oath. 

"The  limited  effect  which  it  was  intended 
that  the  auspensiona  and  removals  under  dis- 
cussion should  have  is  also  shown  by  the 
provision  of  the  section  which  authorizes 
them  (§  15,  art.  4),  that  'the  suspension  or 
removal  herein  authorized  shall  not  relieve 
the  ofScer  from  indictment  for  any  misde- 
meanor in  office.' 

"A  suspension  or  removal  not  having  of 
itself  the  effect  to  taint  the  person  or  of- 
ficer, either  while  suspended  or  after  re- 
moval, with  any  disqualification  to  hold  any 
office,  we  are  unable  to  see  how  it  can  affect 
his  ri|^t  to  exercise  the  functions  of  a  fu- 
ture term  of  the  same  office.  He  is  as 
qualified  for  or  as  eligible  to  election  to  a 
future  term  pending  the  suspension,  or  after 
the  removal,  as  he  was  before  the  suspen- 
sion.    .     .     . 

"Perhaps  it  may  be  said  that  it  is  con- 
trary to  'good  public  policy  that  a  perstm 
who  has  been  suspended  during  one  term  of 
an  office  should  be  permitted  to  enter  upon 
the  duties  of  a  subsequent  term  of  the  same 
office,  pending  such  suspension.  To  this  the 
answer  is  that  a  public  policy  which  would 
impose  upon  the  citizen  disabilities  as  to 
official  station  must  at  least  be  consistent 
with  the  organic  law  which  defines  the  requi- 
sites for  such  station,  and  not  antagonistic 
thereto.  If  the  Constitution  attached  to 
the  removal,  whenever  it  >might  be  consum- 
mated by  the  concurrenec  of  the  senate,  a 
disability  to  hold  the  stieceeding  or  future 
term  or  terms  of  tlie  same  ofHee,  it  might 
naturally  and  logically  follow  that,  pending 
the  suspension,  the  functions  of  the  suc- 
ceeding term  could  not  be  performed;  but, 
where  it  fails  entirely,  as  it  does,  to  give 
even  the  removal,  whenever  consummated, 
any  such  effect,  no  room  is  left  as  a  stand- 
ing place  for  any  such  theory  of  public 
policy." 

The  foregoing  advisory  opinion  is  referred 
to  by  the  editor  of  volume  IS  L.R.A.  591, 
as  presenting  an  unusual  question.  The 
question  being  unusual,  and  the  court's  con- 
clusion so  well  reasoned,  we  have  thought 
it  proper  to  make  the  extended  quotation. 

We  find  the  Florida  case  referred  to  only 
twice, — in  Day  v.  Sharp,  supra,  as  above 
stated,  and  in  People  v.  Ahearn,  196  N.  Y. 
221,  26  L.R.A.(N.S.)  1153,  89  N.  E.  i930. 
It  aeema  to  be  exactly  in  point  here. 

In  People  v.  Ahearn  a  borough  president 
had  been  removed  from  office,  and  his  rights 
were  being  considered  under  a  subsequent 
appointment  to  the  same  term  of  the  same 
L.R.A.1916D. 


office.  It  was  argued  that,  if  defendant's 
removal  was  to  be  construed  as  having  the 
effect  of  barring  him  from  appointment  to 
the  vacancy  created  by  his  removal,  it  must 
likewise  be  regarded  as  having  effected  a 
general  disqualification  to  hold  any  office. 

The  New  York  court  of  appeals  said: 
"That  argument  does  not  require  serious  at- 
tention. The  defendant  wag  trii  J  on  charges 
affecting  his  administration  of  a  certain 
office  during  a  certain  term,  and  as  a  pimish- 
ment  he  was  removed  from  that  ottice.  Be- 
cause such  removal  barred  him  from  im- 
mediate appointment  to  fill  the  vacancy  for 
the  unexpired  term,  it  ought  not  to  be  seri- 
ously claimed  that  it  disqualified  him  to 
take  some  other  office  or  to  be  elected  to  a 
new  term  of  the  same  office,  neither  of  which 
were  in  any  way  involved  in  his  trial  and 
from  neither  of  which  he  was  removed." 
196  N.  Y.  221. 

It  is  urged,  however,  that  inasmuch  as 
these  defendants  had  already  been  elected  to 
office  to  the  1916-20  term,  at  the  time  the 
ouster  suit  was  filed,  they  had  some  sort  of 
title  to  the  office  which  could  be  involved 
and  set  aside  in  the  ouster  proceedings. 

This  argument  is  difficult  to  follow.  The 
ouster  act  was  passed  to  remove  unwortliy 
public  servants  from  offices  they  held,  not 
to  contest  their  qualifications  for  other  of- 
fices or  other  terms  of  the  same  office.  No 
judgment  of  disqualification  to  hold  any 
other  office  or  any  other  term  of  the  same 
office  can  be  pronounced  in  an  ouster  suit. 

Without  doubt  defendants  might  have 
been  elected  at  any  time  after  the  decree 
passed  in  the  case  below  to  the  1916-20  term 
of  their  offices;  for  the  judgment  of  ouster 
imposed  absolutely  no  disqualification  upon 
them.  Since  the  judgment  of  ouster  in  no 
way  affected  their  eligibility  for  the  subse- 
quent term,  and  since  in  such  proceedings 
the  validity  of  their  election  could  not  be 
called  into  question,  it  seems  utterly  imma- 
terial that  the  election  to  the  1916-20  term 
was  held  prior  to  the  rendition  of  the  court's 
judgment  below.  This  election  did  not  put 
them  in  possession  of  any  offices,  as  shown 
in  State  ex  rel.  Gann  v.  Malone,  131  Tenn. 
149,  174  S.  W.  257,  and  without  possession 
there  can  be  no  ouster.  The  election  with- 
out qualification  did  not  make  them  public 
officers,  and  they  were  therefore  not  within 
the  purview  of  the  statute  as  to  the  future 
term.  To  contend  that  there  can  be  an 
ouster  when  there  has  been  no  entry,  under 
our  statute,  is  an  argument  too  paradox- 
ical to  require  further  notice. 

We  do  not  find  the  authorities  relied  on 
by  learned  counsel  for  the  attorney  general 
in  this  connection  to  be  relevant  to  the  facts 
of  this  case,  and  consequently  omit  any  dis- 
cussion of  them. 
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While  from  what  has  been  said  it  aeems 
that  little  can  be  accomplighed  by  this  par- 
ticular proceeding,  since  the  terms  of  the 
ofSces  in  litigation  liave  expired,  neverthe- 
less we  find  it  necessary  to  dispose  of  other 
questions  arising  in  the  case,  inasmuch  as 
salaries  and  costs  are  involved. 

The  first  assignment  of  error  malces  the 
point  that  the  defendants  below  were  enti- 
tled to  a  jury  to  try  the  issues  of  fact  pre- 
sented by  the  pleadings  in  this  case. 

It  is  to  be  doubted  wliether  defendants 
are  in  any  position  to  make  such  a  question 
in  this  court  after  conceding  for  the  pur- 
poses of  the  case  that  the  pertinent  allega- 
tions of  the  bill  were  to  be  talcen  as  true. 
If  they  could,  however,  reserve  the  jury 
question  under  these  circumstances,  it  has 
been  fully  treated  by  the  court,  and  their 
contention  overruled  in  the  case  of  State  ex 
rel.  Timothy  v.  Howse,  infra,  and  need  not 
be  discussed  here. 

The  second  assignrntnt  of  error  goes  to 
the  action  of  the  chancellors  in  holding 
chapter  11  of  the  Acts  of  1915  applicable 
to  the  present  defendants.  It  is  contended 
that  defendants  are  civil  officers  within  the 
meaning  of  §  6  of  article  5  of  the  Constitu- 
tion of  Tennessee,  and  that,  as  such  civil 
officers,  they  can  only  be  proceeded  against 
and  removed  from  office  by  criminal  prose- 
cution or  indictment  under  the  said  section 
of  the  Constitution. 

An  elaborate  argument  is  made  by  coun- 
sel for  defendants  in  which  they  undertake 
to  demonstrate  that  defendants  are  civil 
officers  within  the  meaning  of  the  Consti- 
tution. This  question  is  difficult,  but  for 
the  purposes  of  this  decision  only  it  will  be 
conceded  that  defendants  are  civil  officers 
within  th«  meaning  of  the  Constitution. 

In  order  to  get  the  context  and  intelli- 
gently consider  the  constitutional  pro- 
visions relied  on,  we  set  out  §§  4  and  5  of 
article  6  of  the  Constitution  of  Tennessee, 
as  follows: 

"Section  4.  Who  may  be  Impeached. — 
The  governor,  judges  of  the  supreme  court, 
judges  of  the  inferior  courts,  chancellors,  at- 
torneys for  the  state,  treasurer,  comptroller 
and  secretary  of  state,  shall  be  liable  to  im- 
peachment, whenever  they  may,  in  the 
opinion  of  the  house  of  representatives, 
commit  any  crime  in  their  official  capacity 
which  may  require  disqualification;  but 
judgment  shall  only  extend  to  removal  from 
office,  and  diequaliflcation  to  fill  any  office 
thereafter.  The  party  shall,  nevertheless, 
be  liable  to  indictment,  trial,  judgment  and 
punishment  according  to  law.  The  legisla- 
ture now  has,  and  shall  continue  to  have, 
power  to  relieve  from  the  penalties  imposed, 
any  person  disqualified  from  holding  office 
L.R.A.1916D. 


by   the  judgment  of   a  court  of   impeach- 
ment." 

Section  5.  Officers  Liable  to  Indictment 
— Justices  of  the  peace,  and  other  civil 
officers,  not  hereinbefore  mentioned,  for 
crimes  or  misdemeanors  in  office,  shall  be 
liable  to  indictmrait  in  such  courts  as  the 
legislature  may  direct;  and,  upon  convic- 
tion, shall  be  removed  from  office  by  said 
court,  as  if  found  guilty  on  impeachment; 
and  shall  be  subject  to  such  other  punish- 
ment as  may  be  prescribed  by  law." 

The  argument  for  defendants  is  that, 
when  the  Constitution  provides  the  causes 
for  the  removal  of  an  officer  and  the  pro- 
cedure under  which  such  removal  is  to  be 
accomplished,  such  provisions  are  exclusive, 
and  such  officers  cannot  be  removed  for  any 
otlier  cause  or  in  any  other  manner.  We 
are  referred  to  Judge  Catron's  observation, 
as  follows:  "Whenever  a  state  Constitution 
prescribes  a  particular  manner  in  which 
power  shall  be  executed,  it  prohibits  every 
other  mode  of  executing  such  power.  On 
that  particular  subject,  the  authority  ,is 
exhausted  by  the  constitutional  provision, 
and  an  attempt  to .  render  it  nugatory  by 
law  would  be  an  attempt  at  repeal.  The 
Constitution  being  the  paramount  law,  the 
act  of  assembly  coming  in  conflict  would  be 
void."     Smith  v.  Normant,  5  Yerg.  272. 

To  the  same  effect,  see  Cboley's  Constitu- 
tional Limitations,  p.  90;  Mechem,  Pub. 
Off.  i  457;  dissenting  opinion  of  Judge 
Freeman  in  State  ex  rel.  Halsey  v.  Gaines, 
2  Lea,  347. 

It  is  urged  that  by  §  5  of  article  5  of 
the  Constitution,  above  quoted,  the  proced- 
tire  for  removal  of  certain  civil  officers  is 
provided;  namely,  by  indictment  in  such 
courts  as  the  legislature  may  direct,  and 
upon  conviction  therein.  It  is  accordingly 
contended  that,  Uie  defendants  being  such 
civil  officers,  and  the  Constitution  having 
prescribed  a  method  for  their  removal,  the 
method  so  prescribed  is  exclusive,  and  de- 
fendants may  not  be  removed  from  office 
in  any  other  way. 

The  vice  on  this  argument  lies  in  the 
assumption  that  S  6  of  article  5  of  the  Con- 
stitution designs  primarily  to  provide  a 
method  for  the  removal  of  the  civil  officers 
therein  mentioned.  Such  is  not  the  real 
object  of  this  section. 

Tlie  dominant  purpose  of  this  section  of 
the  Constitution  is  to  provide  for  the  in- 
dictment or  criminal  prosecution  of  the 
civil  officers  indicated.  As  a  part  of  the 
penalty  to  be  inflicted  upon  conviction,  of- 
ficials are  to  be  removed  frojti  office  as  pre- 
scribed, and  to  suffer  any  otlier  punishment 
fi.\ed  hy  the  legislature.  The  removal  of 
the  officer  is  incidental  in  tiiis  section.    The 
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true  rabject  thereof  is  the  indictment  and 
criminal  prosecution  of  the  officer. 

This  is  made  manifest  l^  a  comparison  of 
S  4  of  article  5  of  the  Constitution  with 
this  §  5  of  the  same  article. 

Section  4  provides  both  for  the  removal 
and  for  the  criminal  prosecution  of  the  gov- 
ernor, judges,  and  •  officers  therein  named. 
Section  4  provides  that  the  governor,  judges, 
and  others  shall  be  liable  to  impeachment 
by  the  house  of  representatives,  and  re- 
moved from  office,  disqualified,  etc.  It  also 
provides  that  the  governor  and  others  shall 
be  liable  to  indictment,  trial,  judgment,  and 
punishment  according  to  law. 

Section  5,  however,  contains  no  proTlsions 
^th  reference  to  bare  proceedings  for  re- 
moval. The  simple  removal  of  officers  is 
not  considered  in  9  ^  '■^  <tU.  No  method 
is  provided  or  suggested  for  removal  alone. 
Section  S  is  obviously  intended  to  secure 
criminal  prosecution  of  those  committing 
crimes  and  misdemeanors  in  office,  and,  as 
said  before,  removal  from  office  is  only  an 
incident  or  part  of  the  punishment  following 
conviction. 

Inasmuch,  therefore,  as  the  Constitution 
has  not  undertalcen  to  regulate  proceedings 
for  the  removal  of  officers  when  such  pro- 
ceedings are  civil  in  character,  it  follows 
that  it  was  competent  for  the  legislature  to 
formulate  a  scheme  of  its  own. 

As  observed  in  State  ex  rel.  Timothy  v. 
Howse,  132  Tenn.  452,  178  S.  W.  1110, 
ouster  proceedings  are  civil  in  their  na- 
ture. Such  is  the  weight  of  authority.  See 
cases  collected  in  note  to  Territory  v. 
Sanches,  20  Ann.  Cas.  112. 

Section  5  of  article  5  relates  alone  to 
criminal  proceedings  against  the  officers 
therein  named.  No  civil  remedy  is  sug- 
gested. The  matter  of  civil  procedure  is  left 
entirely  open. 

We  have  a  number  of  eases  sustaining  the 
removal  of  officers  by  civil  procedure,  where 
such  officers  have  been  guilty  of  offenses 
punishable  by  indictment  and  criminal 
prosecution.  In  such  civil  proceedings  the 
defendant  is  not  entitled  to  constitutional 
rights  we  might  demand  in  a  criminal 
prosecution.  Those  civil  proceedings  are 
merely  collateral  to  criminal  proceedings 
which  result  incidentally  upon  conviction  in 
a  judgment  of  removal.  Sevier  v.  Justices 
of  Washington  County,  Pecic  (Tenn.)  335; 
Tipton  V.  Harris,  Peck  (Tenn.)  414;  Fields 
T.  State,  Mart.  &  Y.  168. 


Consider  also  proceedings  against  public 
officers  under  our  so-called  quo  warranto 
statutes  contained  in  Shannon's  Code,  §§ 
5165  et  seq. 

Our  cases  are  in  accord  with  the  general 
rule.  Speaking  of  statutory  removals  by 
civil  procedure  in  court,  it  is  said:  "In 
these-  cases  of  removals  by  courts  the  courts 
may  remove  one  for  an  offense  which  is 
puni^able  criminally,  even  where  such  per- 
son has  not  been  convicted  on  an  indict- 
ment for  such  offense,  and  constitutional 
provisions  that  one  shall  not  be  answerabh: 
for  a  criminal  offense  except  on  indictment 
do  not  apply."    29  Cyc.  1407. 

The  other  assignn^ents  of  error  interposed 
in  behalf  of  defendants  go  to  the  liability 
of  defendants  to  proceedings  under  the 
ouster  act  for  misdemeanors  committed  in 
terms  of  office  previous  to. the  one  pending 
at  the  time  of  the  suit,  and  to  misdemeanors 
committed  prior  to  the  passage  of  the  ouster 
act,  and  prior  to  the  passage  of  chapter  37, 
Acts  of  1915,  imposing  certain  duties  upon 
municipal  officers.  These  assignments  raise 
no  material  issues  whatever  in  this  case,  and 
need  not  be  considered,  by  the  court. 
The  more  flagrant  misdemeanors  charged 
against  these  defendants  were  committed 
during  the  terms  pending  at  the  time  this 
bill  was  filed,  and  after  the  passage  of  the 
ouster  act,  and  after  the  passage  of  chapter 
37  of  the  Acts  of  1915.  All  these  charges 
of  fact  being  admitted,  ^ere  was  abundant 
evidence  to  justify  the  decree  of  the  court 
below. 

In  a  BuppUmental  brief  filed  for  defend- 
ants it  is  Insisted  that  §§  11  and  12  of  the 
act  are  without  its  caption  and  are  other- 
wise objectionable.  We  think  these  sections 
are  within  the  title.  If  we  should  conclude 
such  sections  violated  other  provisions  of 
the  Constitution,  it  would  be  our  duty  to 
elide  them  from  the  statute  in  a  proper 
case  in  accordance  with  §  16  of  the  same 
statute.  Sections  11  and  12  have  not,  how- 
ever, been  invoked  in  this  case,  and  there 
is  no  occasion  to  test  their  validity. 

It  results  that  the  decree  of  the  chan- 
cellors is  affirmed.  Said  decree  does  not, 
however,  affect  the  rights  of  defendants 
Crump  and  Utley  to  their  term  beginning 
January  1,  1916.  The  order  heretofore  en- 
tered restraining  them  from  qualifying  for 
their  offices  for  the  1916-20  term  is  vacated 
and  set  aside. . 


Annotation — Re-election  of  public  officer  after  ouster  for  misconduct. 


For  miezplred  term. 

It  is  generally  held  that  the  removal 
of  an  officer  for  misconduct  will  pre- 
clude his  re-6lection  for  the  nnexpired 
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term.  As  stated  in  Stats  ex  keij.  Thomp- 
son V.  Crump,  ante,  951,  the  term  is  part 
of  the  oflSce,  and  when  an  officer  is  re- 
moved his  removal  is  foir  the  current 
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term,  and  he  cannot  thereafter  be  elect- 
ed to  that  term. 

Thus,  where  a  mayor  of  a  city  of  the 
first  class  by  official  misconduct  forfeits 
his  oflBce  and  the  forfeiture  is  judicially 
declared  in  a  quo  warranto  proceeding, 
the  judgment  of  ouster  will  operate  to 
deprive  him  of  the  right  to  take  or  hold 
the  oflBce  during  the  remainder  of  the 
term  to  which  he  has  been  elected.  State 
ex  rel.  Coleman  v.  Rose  (1906)  74  Exa. 
262,  6  L.R.A.(N.S.)  843,  86  Pac.  296, 
10  Ann.  Cas.  927  (writ  of  error  dis- 
missed in  (1906)  203  V.  S.  580,  51  L.  ed 
326,  27  Sup.  Ct.  Rep.  779). 

So,  the  electors  of  such  a  city  cannot, 
in  a  special  election,  restore  that  which 
was  forfeited,  nor  limit  the  effect  of  the 
enforcement  of  the  judgment  of  ouster 
by  electing  the  unfaithful  officer  for  the 
remainder  of  the  term  forfeited  (Kan.) 
Ibid. 

In  State  ex  rel.  Childs  v.  Dart  (1894) 
57  Minn.  261,  59  N.  W.  190,  a  county 
treasurer  was  removed  in  a  proper  pro- 
ceeding for  the  misappropriation  of  pub- 
lic funds;  afterward,  the  board  of 
county  commissioners,  which  had  author- 
ity to  fill  the  vacancy,  elected  him  to  fill 
out  the  term.  The  question  arose 
whether  there  was  power  in  the  board  to 
reinvest  him  with  the  office  in  that  man- 
ner. In  deciding  that  there  was  not,  the 
supreme  court  of  Minnesota  said :  "The 
removal  proceedings  cannot  be  nullified 
or  reversed  in  that  manner.  Such  re- 
moval proceedings  are  not  merely  for 
the  purpose  of  ousting  the  person  hold- 
ing the  office ;  they  include  a  charge  that 
he  has  forfeited  his  qualification  for  the 
office  for  the  remainder  of  the  term. 
They  are  brought  to  declare  a  forfeiture 
of  a  civil  right,  his  eligibility,  his  quali- 
fication to  hold  that  office  for  the  rest  of 
that  term.  The  proceeding  is  not 
brought  for  his  removal  from  a  day  or  a 
week  or  a  month  of  his  term,  but  from 
the  whole  of  the  remainder  of  his  term, 
and  the  final  order  of  removal  is  not 
made  for  his  removal  from  a  day  or  a 
week  or  a  month  of  his  term,  but  from 
the  whole  of  the  remainder  of  his  term. 
Nothing  less  is  involved  in  the  proceed- 
ings. Whether  the  voters  at  the  polls 
could  condone  the  offense  by  which  he 
forfeited  his  office  it  is  not  necessary 
here  to  decide.  We  are  of  the  opinion 
that  the  county  commissioners  could  not 
do  so." 

So,  where  a  councilman  has  been 
ousted  from  office  it  is  held  in  Com.  v. 
Hamilton  (1910)  19  Pa.  Dist.  R.  794, 
that  he  cannot  exercise  the  office  by  sub- 
sequent appointment  during  the  unex- 
L.R.A.1916D. 


pired  term.  The  court  said  that  "under 
the  pleadings  it  is  admitted  that,  imme- 
diately on  learning  of  the  judgment  of 
ouster,  the  respondent  resigned  his  office 
of  councilman  and  was  appointed  by  the 
borough  council  to  the  vacancy  created 
by  his  resignation.  The  action  of  coun- 
cil, we  are  clear,  gives  the  respondent  no 
title  to  the  office.  That  which  the  re- 
spondent possessed  and  enjoyed  prior  to 
the  entry  of  judgment  of  ouster  was  a 
term  of  office,  a  piece  of  property  as 
definite  and  well  defined  as  a  piece  ol 
land,  and  that  definite  entire  thing  is 
what  he  forfeited, — is  what  the  judgment 
took  from  him.  Manifestly  he  must  re- 
main divorced  from  this  term  of  office 
unless  the  judgment  is  reversed.  While 
the  judgment  stands,  no  power  can  unite 
him  with  his  forfeited  term." 

So,  one  removed  from  a  municipal 
office  by  the  governor  under  statutory 
authority  for  maladministration  therein 
is  not  eligible  to  re-election  by  the 
aldermen,  under  a  statutory  provision 
empowering  them  to  fill  a  vacancy  so 
caused  for  the  unexpired  term.  People 
V.  Aheam  (1909)  196  N.  Y.  221,  26 
L.R.A.(N.S.)  1153,  89  N.  E.  930.  "It  is 
of  course  plain,"  observed  the  court, 
"that  the  legislature  intended  that  the 
proceeding  should  be  a  serious  one  and 
an  effective  method  of  getting  rid  of 
unfit  public  officials.  It  is  equally  clear, 
and  will  doubtless  be  so  conceded  in 
anything  which  may  be  said  or  written 
on  the  other  side  of  this  question,  that 
this  purpose  will  be  frustrated  and  the 
administration  of  the  law  turned  into  a 
farce  if  under  it  an  official  may  be  im- 
mediately reappointed  and  a  removal 
turned  into  a  mere  temporary  suspen- 
sion. In  order  to  avoid  such  a  result, 
and  keeping  in  mind  the  purpose  of  the 
statute,  we  are  justified,  in  my  judg- 
ment, in  construing  the  removal  for 
which  it  provides  as  meaning  a  perma- 
nent and  lasting  ouster  for  the  entire 
remaining  term  of  the  incumbent  from 
the  office  which  he  has  been  filling  and 
whose  obligations  he  has  been  found  un- 
able or  unwilling  to  discharge." 

The  court  further  observed:  "Pass- 
ing beyond  the  decisions  of  courts,  the 
attempt  has  been  made  to  sustain  the 
views  urged  in  behalf  of  appellant  by 
reference  to  the  action  of  legislative 
bodies  in  passing  on  the  cases  of  thosu 
who  had  been  re-elected  to  fill  vacancies 
caused  by  their  expulsion,  and  much  im- 
portance has  been  given  to  the  action 
of  the  English  House  of  Commons  in  the 
Wilkes  Case  (1763)  2  Wils.  (En«.)  151. 
Wilkes  was  expelled  for  an  offense  of  a 
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political  nature, — a  seditious  libel, — 
which  does  not  appear  to  have  been  com- 
mitted in  any  oiBcial  capacity  or  to  have 
involved  personal  turpitude  or  misf ea- 1 
sanee  in  office;  the  House  of  Commons 
exercising  a  very  broad  power  to  expel 
for  any  cause  which  in  its  judgment  un- 
fits a  member  for  parliamentary  duties. 
Story,  Const.  §  838.  It  was  at  first  de- 
termined by  the  House  of  Commons  that 
this  expulsion  rendered  Wilkes  ineli- 
gible .for  election  to  fill  the  vacancy 
caused  by  his  expulsion;  but  this  action 
was  subsequently  rescinded.  If  neces- 
sary it  would  seem  that  a  substantial 
distinction  might  be  drawn  in  resulting 
effects  betwecH  a  case  of  expulsion  by 
a  legislative  body  exercising  very  com- 
prehensive jurisdiction  over  its  own 
membership,  for  political  or  other  rea- 
sons not  amounting  to  betrayal  of  ofB- 
cial  duties,  and  where  there  may  be  no 
hearing,  and  a  case  where  the  removal 
is  based  solely  on  official  misfeasance, 
and  only  occurs  after  a  hearing;  but  it 
is  unnecessary  to  consider  this  here,  for 
the  legislative  doctrine  and  praeticfe 
adopted  by  the  House  of  Commons  in 
the  Wilkes  Case,  if  considered  appli- 
cable to  a  ease  of  expulsion  for  official 
misfeasance,  has  been  fairly  rejected  by 
our  national  House  of  Representatives 
upon  facts  which  make  the  letter's  ac- 
tion a  basis  of  very  pertinent  argument 
here.  In  1870  expulsion  proceedings 
were  instituted  against  one  Whittemore 
for  alleged  sale  of  appointments  to  the 
nsi'al  and  military  academies.  Pending 
such  proceedings,  the  accused  resigned 
from  his  office,  and  he  was  then,  at  a 
special  election,  chosen  to  fill  the  va- 
cancy caused  by  such  resignation.  When 
the  credentials  of  such  election  were 
laid  before  the  House,  a  resolution  Was 
duly  adopted  'that  the  House  of  Repre- 
sentatives decline  to  allow  said  Whitte- 
more to  be  sworn  as  a  representative, 
.  .  .  and  direct  that  his  credentials  be 
returned  to  him.'  Accompanying  this  reso- 
lution was  a  preamble  reciting  the  facts 
of  the  proceedings  of  expulsion  against 
Whittemore  and  the  fact  that  he  had 
escaped  expulsion  by  resigning.  It  was 
thus  determined:  First,  that  a  member 
might  not  escape  the  effect  of  expulsion 
proceedings  by  resigning;  and,  second, 
that  a  member  thus  proceeded  against 
for  official  misfeasance  was  not  eligible 
for  election  to  fill  the  vacancy  caused 
by  his  resignation  to  escape  expulsion." 
It  may  be  stated  incidentally  that  one 
cannot  avoid  removal  from  office  for 
intoxication  by  resigning  and  being  re- 
appointed by  the  proper  authority. 
L.R.A.1916D.  61 


State  ex  rel.  Cosson  v.  Baughn  (1913) 
162  Iowa,  308,  50  L.R.A.(N.S.)  912,  143 
N.  W.  1100.  See  also  to  the  same  effect, 
State  V.  Welsh  (1899)  109  Iowa,  19,  79 
N.  W.  369,  involving  the  right  to  remove 
an  officer  during  a'  term  for  which  he  has 
been  re-elected,  for  official  misconduct 
or  neglect  of  duty  during  his  previous 
term,  wherein  it  is  stated  that  the  very 
object  of  removal  is  to  rid  the  com- 
munity of  a  corrupt,  incapable,  or  un- 
worthy official.  His  acts  during  his 
previous  term  quite  as  effectually  stamp 
him  as  such,  as  those  of  that  he  may  be 
serving.  Re-election  does  not  condone 
the  offense. 

So,  as  stated  in  Skeen  v.  Paine  (1907) 
32  Utah,  295,  90  Pac.  440,  if  an  official, 
a  member  of  a  board  or  body  in  which 
is  vested  the  power  to  fill  vacancies,  can, 
when  his  derelictions  are  discovered,  re- 
sign and  be  at  once  reinstated  in  his  for- 
mer position  and  thus  escape  the  effects 
of  a  violation  of  pK>sitive  law,  then  the 
statute  giving  the  right  of  removal 
might  as  well  be  repealed.  In  this  case 
one  charged  with  receiving  illegal  fees 
as  a  city  councilman  resigned  his  office 
after  the  fees  had  been  declared  illegal 
and  refunded  the  same  to  the  city;  the 
council  accepted  his  resignation  and 
then  reappointed  him  to  fill  the  vacancy 
caused  by  his  resignation.  It  Was  held 
that  the  resignation  was  a  mere  sham 
and  no  defense  to  removal  proceedings. 

The  view,  however,  taken  by  the  above 
cases  is  opposed  by  State  ex  rel.  Tyrrell 
V.  Jersey  City  (1856)  25  N.  J,  L.  536, 
wherein  it  was  held  that  where  an  alder- 
man was  expelled  from  office  because  of 
official  corruption  and  bribery,  the  sen- 
tence of  expulsion  did  not  disqualify  the 
individual  expelled  from  being  re-elected  ■ 
for  the  unexpired  term.  The  conrt  said : 
"We  are  of  opinion  that  the  sentence  ot 
expulsion,  or  amotion,  did  not  disqual- 
ify Tyrrell  to  be  re-elected  to  the  same 
office.  When  the  council  expelled  him, 
they  had  exhausted  their  power;  their 
authority  went  no  further;  the  charter 
does  not  annex  to  the  sentence  of  expul- 
sion that  of  disqualification;  nor  have 
the  council,  nor  could  they  legally. 
Where  the  law  annexes  a  disqualifica- 
tion to  an  offense,  as  part  of  its  punish- 
ment, it  does  it  in  express  terms.  U.  S. 
Const,  art.  1,  §  3,  pi.  7 ;  N.  J.  Const,  art 
6,  §  3,  pi.  3;  Nix.  Dig.,  title  'Witness'  §  1. 
It  was  argued,  with  some  earnestness, 
that  the  virtual  effect  of  the  re-election 
in  this  case  was  to  reverse  the  judg- 
ment of  the  common  council,  and  that 
the  electors  of  the  ward  had  no  power 
to  do  that.     The  concl-usion  may  be  ad- 
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mitted  if  the  premises  are  sound.  But 
in  point  of  fact  here  is  no  reversal  of 
the  judgment;  that  was  executed;  the 
offender  was  deprived  of  his  office.  The 
judgment  was  a  judgment  of  expulsion, 
and  that  was  carried  into  effect.  The 
judgment  extended  no  further,  it  w^s 
not  a  judgment  of  disqualification  oper- 
ating in  futuro.  The  law  does  not  add 
that  ])enalty  to  the  offense  of  which  he 
was  convicted,  and  we  can  add  nothing 
to  the  law.  The  same  answer  must  be 
given  to  the  argument  that  the  expulsion 
was  for  the  term,  and  operated  as  a  dis- 
qualification for  the  remainder  of  the 
term  for  which  Tyrrell  had  been  orig- 
inally elected.  As  future  disqualifica- 
tion is  no  part  of  the  sentence  author- 
ized or  inflicted,  no  such  effect  can  be 
given  to  it  by  the  court.  The  operation, 
the  effect,  the  consequences  of  the  judg- 
ment, began  and  ended  with  the  expul- 
sion. It  is  asked'  with  pungency,  by 
those  who  represent  the  common  council, 
whether  a  member  of  that  body,  who  is 
adjudged  to-day  to  be  guilty  of  receiv- 
ing bribes,  of  selling  his  vote  and  influ- 
ence, or  of  other  gross  official  corrup- 
tion, and  is  therefore  expelled  as  unfit 
to  exercise  his  office,  or  even  to  asso- 
ciate with  men  of  character,  can  pos- 
sibly be  fit  to  fill  the  same  office  to-mor- 
row; and  whether  such  a  man  can  be 
thrust  back  upon  a  body  of  honorable 
and  upright  men,  as  their  official  com- 
peer and  associate,  by  a  misguided  con- 
stituency, with  the  odor  of  his  corrup- 
tion fresh  about  him.  These,  however, 
are  questions  for  the  lawmaking  power 
to  consider.  It  is  for  the  legislature  to 
say  how  far  it  is  necessary,  in  particular 
cases,  to  limit  the  power  of  the  mem- 
bers of  a  common  council,  or  punish 
particular  offenses,  and  not  for  the 
courts.  The  legislature  may  well  have 
supposed  that  the  power  to  expel  was  all 
that  was  necessary;  and  that  what  re- 
mained might  safely  be  trusted  to  the 


hands  of  the  voting  members  of  the  cor- 
poration." 
For  aaotber  or  foUowiag  term. 

A  removal,  however,  does  not  extend 
beyond  the  limits  of  the  current  term. 
And  the  following  cases  support  Statii, 
ex  rel.  Thompson  v.  Cbcuf,  ante,  951.  in 
holding  that  an  officer  who  has  been 
ousted  for  misconduct  is  not  thereby  pre- 
cluded from  entering  upon  a  succeeding 
term  to  which  he  had  been  previously 
elected. 

Thus,  the  decision,  Be  Advisory  Opin- 
ion <1893)  31  ri».  1,  18  LJI.A.  594,  12 
So.  114,  discussed  at  length  in  STiiTE  ex 
rel.  Thoupson  v.  Crump,  holds  that  a 
suspension  from  office  and  appointment 
to  fill  the  office,  under  §  15  of  article  4 
of  the  Constitution,  do  not  affect  the  sus- 
pended officer's  right  to  qualify  for  or 
exercise  the  duties  of  a  succeeding  term 
of  the  same  office;  nor  do  they  prevent 
a  governor  succeeding  the  one  who  made 
the  suspension  from  commissioning  the 
suspended  officer  for  the  new  term. 

So,  as  stated  in  People  v.  Aheam 
(1909)  196  N.  Y.  221,  26  LJl.A.(N.S.) 
1153,  89  N.  E.  930,  it  is  true  that  it  is 
urged  that,  if  defendant's  removal  is  to 
be  construed  as  having  the  effect  of  bar- 
ring him  from  appointment  to  the  va- 
cancy, it  must  be  r^:arded  as  having 
effected  a  general  disqualification  to  hold 
any  office.  That  argument  does  not  re- 
quire serious  attention.  The  defendant 
i  was  tried  on  charges  affecting  his  ad- 
ministration of  a  certain  office  during  a 
certain  term,  and  as  a  punishment  he 
was  removed  from  that  office.  Because 
such  removal  barred  him  from  imme- 
diate appK>intment  to  fill  the  vacancy  for 
the  unexpired  term  it  oug^t  not  to  be 
seriously  claimed  that  it  disqualified  him 
to  take  some  other  office,  or  to  be  elected 
to  a  new  term  of  the  same  office,  neither 
of  which  were  in  any  way  involved  in 
this  trial  and  from  neither  of  which 
he  was  removed.  J.  D.  C. 


WEST  VIRGINIA   SUPREME   COURT  |  poles,  requiring  his  climbing  amongst  live 
OF  APPEALS.  I  wires  for  the  purpose  of  attaching  a  pulley 

',  to  the  old  poles  used  in  hoistiiig  the  ne« 

JOHN  \V.  PERRY,  Adnir.,  etc.,  of  Clifford    ones,  assumes  the  risk  of  all  ordinary  dan- 

R.  DuK«?er    Deceased,  K*''*  incident  to  so  hamrdous  an  employ- 

Y_  '  ment,  but  not  the  risk  of  unknovt^n  and  ab- 


OHIO  VALLEY  ELECTRIC  RAILWAY 
COMPANY,  Plff.  in  Err. 

(72  W.  Va.  282,  78  S.  E.  692.) 

blaster  and  servant  —  risk  of  electric 
wires. 

1.  A  servant  employed   to   reset  electric 
L.R.A.1916D. 


Headnotcs  by  Williams,  J. 


Note.  — Upon  the  t^cneral  question  of  a 
duty  to  prevent  contact  of  wires  carrying 
electric  current,  see  note  to  PadUcah  Light 
&  P.  Co.  v.  Parkman,  .'i2  L.R.A.(N.S.)  587. 

As  to  injury  to  linemen  through  defect 
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normal  dangers  due  to  th^  master's  negli- 
gence. 
For  other  cases,  see  Master  and  Servant,  II. 

h,  in  Dig.  1-52  X.  8. 
Same  ^  anlnsnlated  Joint. 

2.  It  is  negligence  for  which  the  master 
is  liable  to  a  servant  so  employed,  who  is 
injured  or  killed  on  account  thereof,  to  per- 
mit a  joint  or  connection  to  be  made  in  a 
highly  charged  electric  wire  and  remain  un- 
insulated, and  so  close  to  one  of  the  metal 
braces  supporting  a  cross-arm  on  the  pole 
as  to  charge  it. 

For  other  cases,  see  Master  and  Servant,  II. 

a,  4,  in  Dig.  1-52  N.  8. 
Same  —  duty  of  master  ^  inspection. 

3.  The  master,  acquiescing  in  the  use 
which  his  servant  makes  of  the  old  poles 
in  performing  his  work,  is  bound  to  see 
that  the  wires  thereon  are  not  in  an  ab- 
nonikally  dangerous  condition.  The  rule  in 
regard  to  reasonably  safe  appliances  with 
which  to  work  applies,  and  the  servant  is 
not  required  to  make  inspection. 

For  other  cases,  see  Master  and  Servant,  II. 

a,  H,  in  Dig.  1-.5S  .V.  8. 
Trial  —  J  wry  —  contributory  negligence. 

4.  In  view  of  the  evidence  in  this  case 
the  question  of  contributory  negligence  is 
held  to  l>e  a  fact  for  the  jury  to  determine. 
For  other  cases,  see  Trial,  II.  e,  8,  in  Dig. 

l-5t  S.  8. 

(April  15,  1913.) 

F?  RROR  to  the  'Circuit  Court  for  Cabell 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  the  unlawful  death  of  plain- 
tiff's intestate,  for  which  defendant  was 
all^^  to  be  responsible.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Vinson  &  Ttaompson  for  plain- 
tiff' in  error. 

Messrs.  Ii  .I>.  I8l>ell,  J.  W.  Perry,  and 
Holt  &  Duncan,  for  defendant  in  error: 

The  fact  that  the  work  in  which  the  serv- 
ant is  employed  is  that  of  repairing  or 
making  preparations  to  repair  a  railroad 
track  does  not  diminish  the  company's  duty 
to  furnish  safe  and  suitable  means  and 
instruments  to  do  his  work.  If  it  requires 
him  to  use  the  old  track  in  doing  the  work, 
it  should  make  the  track  reasonably  safe 
for  that  purpose. 

1  Labatt,  Mast.  &  S.  p.  69,  note  7;  Mad- 
den v.  Minneapolis  &  St.  L.  R.  Co.  32  Minn, 
303.  20  N.  W.  317. 


Williams,  J.,  delivered  the  opinion  of 
the  court: 

Trespass  on  the  case  by  the  administrator 
of  Clifford  R.  Dugger,  deceased,  to  recover 
damages  for  his  unlawful  death,  allego'I 
to  have  been  caused  by  defendant's  negli- 
gence. Verdict  and  judgment  for  plaintiff 
for  $7,500,  and  defendant  was  awarded  a 
writ  of  error. 

Deceased  was  in  the  service  of  dei>-nd- 
ant  as  foreman  of  a  gang  of  men  engaged  in 
erecting  electric  poles.  Two  methods  are 
commonly  employed  in  raising  them.  One  is 
to  lift  them  by  means  of  spike  poles,  and  the 
other  is,  if  they  are  being  erected*  to  take 
the  place  of  old  ones,  to  hoist  them  with 
block  and  tackle  attached  to  tlie^ojd  pole. 
On  the  12th  of  September,  10 lioi  .deceased 
was  preparing  to  hoist  a  pole  at  the  corner 
of  Third  avenue '  and  Seventh  street  in  the 
city  of  Huntington.  He  ascended  the  old 
pole,  which  .was  equipped  with .  a,  primary 
wire  carrying  2,300  voltage,  a  transformer, 
and  telephone  wires,  and  had  fastened  the 
block  and  pulleys  to  the  pole,  just  above 
the  lower  or  third  crossbeam,  and  had  be- 
gun to  descend,  when  J.  W  Sturgeon,  de- 
fendant's general  line  foreman,  who  was 
standing  near  the  foot  of  the  pole,  called 
to  him  that  the  "fall"  line  was  not  prop- 
erly adjusted;  that  it  should  hang  next  to 
the  pole,  instead  of  on  the  outside  of  the 
block,  as  it  was.  Deceased  then  returned, 
adjusted  the  rope,  and  in  descending  the 
pole  caught  hold  of  one  of  the  metal  braces 
supporting  the  crossarm.  The  brace  being 
highly  charged  with  electricity,  and  his  body 
coming  in  contact  with  one  of  the  telephone 
wires,  a  short  circuit  was  formed,  and  he 
was  killed.  There  was  an  uninsulated  joint, 
3  inches  long,  in  the  primary  wire,  which, 
by  contact  with  the  brace,  caused  it  to  be- 
come charged  with  a  deadly  current  of  elec- 
tricity. 

Workmen  in  climbing  the  pole  were  liable 
to  come  in  contact  with  the  exposed  joint, 
and  it  was  liable  to  come  in  contact  with 
the  brace.  It  was  negligence  to  leave  it  in 
such  a  condition.  Mitchell  v.  United  States 
Coal  4  Coke  Co.  67  W.  Va.  480,  68  S.  E. 
366;  Thomas  v.  Wheeling  Electrical  Co.  54 
W.  Va.  395,  46  S.  E.  217;  and  Thornburg 
V.  City  &  E.  G.  R.  Co.  65  W.  Va.  379,  64 
S.  E.  358.  It  is  a  common  practice  among 
pole  climbers  to  take  hold  of  the  metal 
braces,  and,  if  the  wiring  is  normal,  there 
is  no  danger  in  doing  so. 


in  poles  or  appurtenances,  see  note  to  Lynch 
V.  Saginaw  Valley  Traction  Co.  Zl  L.R.A. 
fN.S.)  174,  and  Consolidated  Gas,  E.  L  & 
P.  Co.  V.  Chambers,  26  L.R.A.  (N.S.)   509. 

As  to  whether  a  servant  may  assume  the 
risk  of  dangers  created  by  the  master's 
negligence,  see  note  to  Scheurer  v.  Banner 
L.R.A.1916D. 


Rubber  Co.  28  L.R.A.(N.S.)  1207;  and  as 
to  servant's  assumption  of  risk  of  dangers 
created  by  the  master's  negligence,  which 
he  might  have  discovered  by  the  exercise 
of  ordinary  care,  see  note  to  St.  Louis,  I. 
M.  &  S.  R.  Co.  V.  Birch,  28  L.R.A.  (N.S.) 
1250. 
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But  nonliability  is  claimed  on  two 
grounds:  (1)  ABSumption  of  risic,  and  (2) 
contributory  negligence.  The  availability  of 
the  first  defense  depends  upon  the  scope 
of  deceased's  employment.  If  he  was  em- 
ployed to  do  any  and  all  kinds  of  work  in 
repairing  an  old  line  which  he  knew  was 
abnormally  dangerous,  then  he  assumed  the 
risk  of  all  the  dangers  incident  to  that  kind 
of  work.  If  he  knew  the  wires,  as  well  as 
the  poles,  were  out  of  repair,  and  was  em- 
ployed to  put  both  in  proper  condition, 
while  the  current  was  on  the  wires,  the 
cause  of  his  death  was  one  of  the  assumed 
risks,  and  plaintiff  cannot  recover.  If  such 
was  his  knowledge  and  such  the  scope  of  his 
undertaking,  he  must  have  expected  to  en- 
counter such  dangers  as  the  one  that  caused 
his  death. 

But  if  he  was  simply  employed  to  set 
poles,  and  did  not  know  that  the  wires  were 
in  an  abnormally  unsafe  condition,  he  had 
a  right  to  assume  that  they  were  no  more 
dangerous  than  similar  wires,  in  like  use, 
ordinarily  are.  If  such  be  the  case,  the  ex- 
posed wire  was  an  extraordinary  hazard 
which  he  did  not  assume,  because  it  is  not 
reasonable  to  suppose  he  could  have  antici- 
pated a  condition  so  abnormal  and  unusual. 
The  law  does  not  burden  the  workman  with 
the  assumption  of  extraordinary  risks.  He 
assumes  only  such  as  an  ordinarily  prudent 
man  knows  are  incident  to  the  employment. 
However  dangerous  the  employment,  the 
workman  is  never  held  to  assume  risks  not 
ordinarily  incident  thereto,  and  of  which 
he  has  no  knowledge.  1  Labatt,  Mast.  &  S. 
§  270. 

Tlie  scope  of  deceased's  employment  was 
a  fact  for  jury  determination,  and  we  think 
they  could  very  properly  infer  from  the  tes- 
timony of  defendant's  own  witnesses  that  it 
was  limited  to  setting  poles.  Hehad  worked 
as  a  member  of  the  same  gang  of  which  he 
was  made  foreman,  under  another  foreman 
by  the  name  of  Shafer,  from  some  time  in 
June  to  some  time  in  August,  1910,  when 
Shafer  quit.  He  then  applied  to  W.  W. 
Magoon,  defendant's  general  manager,  for 
the  position  of  foreman,  and  was  employed 
as  such.  Mr.  Magoon  testifies  that  he  then 
said  to  him :  "  'Vou  must  remember  that 
this  work  down  here  takes  a  very  careful 
man,  a  man  who  knows  how  to  handle  live 
wires,  because  that  work  has  got  to  be  done 
with  live  wires,  in  order  to  keep  our  service 
going  in  town.'  He  said,  'I  can  handle  that 
all  right,'  and  I  then  gave  him  instructions. 
I  said,  'All  right,  go  ahead,'  and  he  took 
charge  of  the  work." 

On  cross-examination  he  said: 

Q.  He  was  removing  old  poles  and  putting 
in  new  ones  at  the  time? 
L.R.A.1916D. 


A.  He  was  working  in  the  line  of  Ms 
work;  yes,  sir.    .    .     . 

Q.  His  duty  was  simply  to  put  in  new 
poles,  was  it! 

A.  No,  sir;  his  duties  were  to  make  all 
corrections  on  that  line,  changing  the  wires 
and  general  Une  of  work. 

But  he  had  been  working  in  this  gang 
either  as  a  common  laliorer  or  as  foreman, 
from  June  to  September  12th,  and  there  ia 
no  proof  that  he  ever  transferred  a  single 
wire  from  an  old  pole  to  a  new  one. 

J.  W.  Sturgeon,  who  was  the  "line  fore- 
man," testified  on  his  examination  in  chief 
as  follows,  viz.: 

Q.  Do  you  know  who  had  charge  of  the 
work  that  was  being  done  there  at  that 
place,  Mr.  Sturgeon? 

A.  What  do  you  mean,  what  time? 

Q.  At  the  time  this  accident  occurred  t 

A.  Mr.  Dugger  had  charge  of  setting  the 
poles. 

Q.  Was  there  anything  else  being  done? 

A.  Nothing,  only  setting  polos,  at  that 
time. 

On  cross-examination  he  testified  as  fol- 
lows: 

Q.  You  were  foreman  there,  were  you.  Mr. 
Sturgeon? 

A.  I  was  foreman  over  the  whole  line: 
yes,  sir. 

Q.  And  Dugger  was  under  you,  was  he? 

A.  Yes,  sir. 

The  rule  in  regard  to  a  safe  place  nnd 
safe  appliances  applies  in  this  case,  becaus* 
the  old  pole  was  a  means  or  appliance  which 
deceased  used  in  the  performance  of  his 
work,  with  the  master's  acquiescence.  U 
was  therefore  defendaafe  duty  to  sec  that 
the  wires  on  the  pole  were  in  a  reasonably 
safe  condition.  Deceased  was  bound,  of 
course,  to  take  notice  of  whether  the 
strength  of  the  pole  was  sjifficient  for  the 
purpose  for  which  he  was  about  to  use  it, 
because  the  new  one  was  being  erected  to 
take  its  place,  and  that  was  sufficient  to 
put  him  on  guard  as  to  any  dofect  in  the 
pole;  but  he  was  not  chargeable  with  the 
duty  to  use  extraordinary  care  to  avoid 
unknown  danger  from  imperfect  wiring. 
There  being  no  proof  that  the  line  was  being 
repaired  because  the  wires  were  bad  or  im- 
perfectly strung,  deceased  was  not  bound  to 
use  extraordinary  caution.  He  was  not 
required  to  inspect  the  wiring  to  see  if  there 
were  hidden  dangers  or  latent  defects.  Utis 
case  is  distinguishable  from  Whorley  v. 
Raleigh  Lumber  Co.  70  W!  Va.  122,  73 
S.  E.  263,  3  N.  C.  C.  A.  524,  cited  by  coun- 
I  sel   for  defendant.     In  that   case   Whorley 
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was  assisting  in  installing  mafhinery  in  a 
sawmill,  and  was  injured  by  the  bursting 
•f  a  steam  pipe  while  he  was  tightening  a 
leaky  joint  in  it.    In  the'  present  case  de- 
ceased was  killed  while  making  use  of  au 
electric  pole,  an  already  completed  a)){>li- 
ance,  as  a  proper  means  of  accomplishing 
the  work  he  was  set  to  do.    He  was  neither 
installing  nor  impairing  the  appliance  that 
killed  him.    Tlie  case  is  more  analogous  to 
Kadden  v.  Minneapolis  &  St.  L.  R.  Co.  32 
Minn.  303,  20  N.  W.  317,  in  which  Madden, 
a  brakeman  on  a  gravel  train,  was  injured 
because  of  a  defect  in  the  old  track  over 
which  gravel  and  ties  were  being  hauled  for 
the  purpose  of  repairing  it.    The  company 
was  held  liable.    Says  the  court:    "The  fact 
that  the  work  in  which  plaintiff  was  em- 
ployed  was   that  of  repairing  or   making 
preparations   to   repair    the  track   did   not 
diminish  its  duty  to  furnish  safe  and  suit- 
able means  and  instruments  to  do  his  work. 
As  it  required  him  in  that  work  to  use  the 
old  track,  it  should  have  had  it  reasonably 
ssfe  for  the  purpose."    Tbat  the  appliance — 
the  old  pole  in  this  case — was  not  erected 
and  equipped  with  reference  to  its  use  as  a 
means  fmr  erecting  new  poles  caa  make  no 
difference  in  the  application  of  the  principle 
that  it  is  the  master's  duty  to  furnish  rea- 
sonably safe  appliances,  because  defendant 
knew  that  the  poles  were  constantly  so  used, 
and  acquiesced  therein.     The  proof  is  that 
block  and  tackle  attached  to  the  old  pole 
was  a  usual  and  customary  means  employed 
in  rsisiii!;  poles.   "The  master's  acquiescence  ' 
in  the  use  of  an  appliance  for  some  purpose 
other  than  that  for  which  it  was  intended 
puts  him  in.  the   same   position  as  if  the 
appliance  had  been  originally  furnished  for 
that  purpose."    1  Labatt,  Mast.  &  S.  §  28. 
The  same  rule  was  applied  in  the  following 
cases,  which  are  very  similar  to  the  Madden 
Case:  Dunn  v.  New  York,  N.  H.  4  H..R.  Co. 
48  C.  C.  A.  646,  107  Fed.  666)   Lauter  v. 
Duckworth,  19  Ind.  App.  335,  48  K,  E.  864. 
The  rule  applied  in  cases  of  injury  to  a  serv- 
*Bt   by  falling   platforms,   erected  by  the 
master  for  the  use  of  his  asrvant,  is  the 
proper  rule  to  be  applied   here.    In   such 
cases  it  is  uniformly  held:    (1)    That  the 
servant  is  not  bound  to  make  inspection; 
(2)  that  the  workmen  who  prepare  the  place 
or  appliance  are  not  fellow  servants  to  those 
who  are  employed  to  work  in  the  place  or 
with  the  appliance;  and  (3)  that  the  master 
is  liable  if  the  defect  causing  the  injury  was 
unknown  to  the  servant.     McLean  v.  Stand- 
ard Oil  Co.  66  Hun,  635,  50  N.  Y.  S.  R.  626, 
21  K.  Y.  Supp.  874;  Benzing  v.  Steinway  & 
Sons,  101  N.  Y.  547,  6  N.  E.  449;  Goldie  v. 
Werner,  .50  111.  App.  297,  affirmed  in  161  IlL 
L.R.A.1916D. 


I  661,  38  N.  E.  96;  Edward  Hines  Lumber  Co. 
V.  Ligas,  172  111.  316,  64  Am.  St.  Rep.  38, 
50  N.  E.  225,  4  Am.  N^.  ,Rep.  257;  Giles 
V.  Diamond  State  Iron  Co.  7  Houst.  (Del.) 
433,  8  AtL  368;  and  Cole  v.  Warren  Mfg. 
Co.  63  N.  J.  L.  626,  44  Atl.  647,  7  Am.  Xeg. 
Rep.  03. 

Whether  deceased  was  guilty  of  negli- 
gence contributing  to  his  death  was  like- 
wise a  question  of  fact  for  the  jury.  It  is 
contended  that  his  failure  to  see  that  the 
untaped  joint  in  the  primary  wire  rested 
against  the  metal  brace  was  proof  of  his 
negligence.  It  is  proven  that  he  was  an  e.v- 
perienced  lineman,  and  that  he  climbed  the 
pole  fa  the  usual  manna:.  He  ascended  it 
on  the  side  opposite  the  transformer,  and  the 
metal  brace  came  between  him  and  the  ex- 
posed joint  in  the  wire.  There  is  evidence 
tending  to  prove  that,  a  person  in  his  posi- 
tion could  not  see  whether  the  wire  came 
contact  with  the  brace  or  not ;  and,  it  being 
an  unusual  condition,  he  may  not  have  been 
on  the  lookout  for  it.  He  may  have  noticed 
that  the  insulation  on  other  parts  of  the 
primary  wire,  which  be  could  see,  was  sound 
and  in  good  condition,  and  he  may  have 
supposed  that  the  parts  he  could  not  see 
were  equally  good.  He  bad  a  right  to  as- 
sume that  defendant  had  performed  its 
duty,  and  that  the  wires  were  normal,  both 
as  to  place  and  condition,  because  the  evi- 
dence is  that  it  is  the  custom  to  tape  sufh 
joints  when  made.  The  primary  wire  car- 
ried 2,300  voltage,  and  the  untaped  joint, 
so  close  as  to  touch  the  brace,  made  the 
position  of  deceased  extraordinarily  danger- 
ous. He  was  not  bound  to  anticipate  such 
danger.  A  number  of  persons  were  present, 
around  the  pole,  when  deceased  was  killed. 
among  them  defendant's  line  foreman,  and 
none  of  them  knew  that  the  primary  wire 
was  against  the  brace.  It  was  not  discov- 
ered until  afterwards.  That  no  other  wit- 
ness saw  it  is  evidence  tending  to  disprove 
that  the  deceased  was  negligent.  And  tliat 
witness  Rodgers  climbed  the  pole  a  few  min- 
utes before,  and  found  it  charged  and  hot, 
is  not  conclusive  that  deceased  was  negli- 
gent. Why  did  not  Rodgers  discover  the 
cause  of  its  being  charged?  Such  evidence 
is  a  sword  cutting  both  ways,  and  the  jury 
considered  it. 

There  were  two  theories  of  the  case,  de- 
pending upon  the  scope  of  deceased's  em- 
ployment as  affecting  the  risk  which  he  had 
assumed,  and  both  were  fairly  presented  by 
the  court's  instructions  to  the  jury. 

We  find  no  error  and  aiBrm  the  judgment. 

Petition  for  rehearing  denied  June  30; 
IMS. 
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BYSTROM  BROTHERS,  Appt., 

y. 
ERIC  JACOBSON  et  al.,  Respts. 

(—  Wis.  — ,  155  N.  W.  919.) 

Master  and  servant  —  workmen's  com- 
pensation act  —  strain  as  accident. 
A  strain  of  muscles  causing  incapacity  to 
work,  by  lifting,  in  the  regular  duties  of 
the  employment,  is.  although  there  is  no  ex- 
ternal evidence  of  injury,  an  accident  with- 
in the  meaning  of  the  workmen's  compen- 
sation act. 

For  other  caaea,  'see  Siaater  and  Servant,  11. 
a,  1,  in  Dig.  ISS  .\".  8. 

(January  11,  1916.) 

i  PPEAL  by  plaintiff  from  a  judgment  of 
J\  the  Circuit  Court  for  Dane  County 
aflirming  an  award  of  the  Industrial  Com- 
mission in  favor  of  defendant  Jacobson,  in 
an  action  to  test  the  award.     Ailirmed. 

Statement  by  Marshall,  J.: 

The  action  was -to  test  an  award  made  by 
the  Wisconsin  Industrial  Commission  in 
favor  of  defendant  Eric  Jacobson.  The 
award  was  sustained. 

The  Commission  made  the  award  and  it 
was  confirmed  on  this  state  of  facts,  as  in- 
dicated in  a  memorandum  which  such  Com- 
mission filed  in  the  proceeding  as  a  basis 
for  its  conclusion.:  '"May  10,  1914,"  Eric 
Jacobson  "was  in  the  employ  of"  Bystrom 
Brothers  "laying  cement  blocks.  He  was 
at  work  under  the  porch  of  a  residence,  and 
in  attempting  to  lift  a  block  weighing,  ap- 
proximately, 80  pounds,  on  the  foundation 
of  the  wall,  while  in  a  sitting  position,  he 
strained  the  muscles  of  his  right  side.  The 
accident  occurred  during  the  forenoon. 
.  .  .  He  .  .  .  consulted  a  physician 
who  pronounbed  the  injury  as  a  muscular 
spasm.  There  was  no  external  evidence  of 
injury,  but  he  suffered  pain  and  was  dis- 
abled until  July  6,  1914." 

Messrs.  Robert  R.  Freeman,  Timothy 
Brown,  and  Russell  B.  James,  for  appel- 
lant: 

It  is  not  sufficient  that  the  employee  is 
overtaken  by  some  physical  ill,  even  though 


Note.  —  For  the  construction  and  effect 
of  workmen's  compensation  acts  generally, 
see  annotation  in  L.R.A.1916A,  23.  The 
question  whether  compensation  is  recover- 
able for  injuries  caused  by  strain  under  the 
English  act'  is  discussed  on  page  22  of  the 
annotation,  and  the  American  cases  treat- 
ing the  question,  what  constitutes  an  acci- 
dent or  personal  injury  within  the  meaning  j 
of  the  acts,  will  be  found  on  page  2*27. 
L.R.A.1916D. 


it  be  partially  caused  by  the  work  he  is 
doing,  bat  an  additional  element  is  ex- 
pressly made  necessary  by  the  statute,  and 
the  words,  "where  the  injury  is  proximately 
caused  by  accident,"  do  not  mean  merely 
that  the  injury  was  not  anticipated,  but 
that  some  accident  must  be  present  which 
caused  the  injury. 

Milwaukee  v.  Industrial  Commission,  160 
Wis.  238,  151  N.  W.  247 ;  Schneider  v. 
Provident  L.  Ins.  Co.  24  Wis.  28,  1  Am. 
Rep.  157,  7  Am.  Neg.  Gas.  174;  1  Qrc.  228: 
Sinclair  t.  Maritime  Pass.  Assur.  Co.  3  EL 
&  El.  478,  30  L.  J.  Q.  B.  N.  S.  77,  7  Jnr. 
N.  S.  367,  4  L.  T.  N.  S.  15,  9  Week.  Rep. 
342;  Trew  v.  Railway  Pass.  Assur.  Ck>.  S 
Hurlst.  &  N.  839,  30  L.  J.  Exch.  N.  S.  317.  7 
Jur.  N.  S.  878,  4  L.  T,  N.  S.  833,  9  Wedc. 
Rep.  671 ;  Vennen  v.  New  Dells  Lumber  Co. 
161  Wis.  370,  L.R.A.  1916A,  273,  154  N.  W. 
640;  Northwestern  Iron  Co.  v.  Industrial 
Commission,  154  Wis.  97,  L.R.A.  1916A, 
366,  142  N.  W.  271,  Ann.  Cas.  1916B,  877; 
Borgnis  v.  Falk  Co.  147  Wis.  827,  37  L.R.A. 
(N.S.)  489,  133  N.  W.  209,  3  N.  C.  C.  A. 
849. 

Messrs.  Vf.  C.  Owen,  Attorney  General, 
and  WInfleld  W.  Gliman,  Assistant  At- 
torney General,  for  respondents: 

A  strain,  a  sudden  injury,  resulting  from 
the  work  in  which  one  is  engaged,  is  an  acci- 
dent. 

Dawbarn,  Employers'  Liability,  4th  ed. 
100;  Boyd,  Workmen's  Compensation,  § 
458;  1  Bradbury,  Workmen's  Compensation, 
2d  ed.  967. 

An  injury  due  to  strain  in  performing 
the  work  is  one  covered  by  the  act. 

Doughton  V.  Hickman  [1913]  W.  C.  &  Ins. 
Rep.  143;  Scales  v.  West  Norfolk  Farmers' 
Manure  II  Chemical  Co.  [1913]  W.  C.  & 
Ins.  Rep.  16.5;  Brown  v.  Kemp  [1SI13]  W. 
C.  A.  Ins.  Rep.  595;  Fenton  v.  J.  Thorley  & 
Co.  [1903]  A.  C.  44Zy  72  L.  J.  K.  B.  N.  S 
787,  52  Week.  Rep.  81,  89  L.  T.  N.  S.  314,  1» 
Times  L.  R.  684;  Winter  v.  Atkinson  Fri- 
zelle  Co.  37  N.  J.  L.  J.  195;  Hanglin  v. 
Swift  &  Co.  37  N.  J.  L.  J.  81 ;  Boardman  ▼. 
Scott  [1902]  1  K.  B.  43,  86  L.  T.  N.  S.  302, 
18  Times  L.  R.  67,  71  L.  J.  K.  B.  N.  S.  3. 
66  J.  P.  260,  50  Week.  Rep.  184,  4  W.  C.  C. 
1,  affirming  3  W.  C.  C.  33;  Purse  v.  Hay- 
ward,  125  L.  T.  Jo.  10,  1  B.  W.  C.  C.  216; 
Fulford  V.  Northfleet  Coal  &,  Ballast  Co.  1 

B.  W.  C.  C.  222;  M'lnnes  v.  Dunsmuir  & 
Jackson,  45  Scot.  L.  R.  804,  1  B.  W.  C.  C. 
226;  Timmins  v.  Leeds  Forge  Co.  16  Times 
L.  R.  521,  83  L.  T.  N.  S.  120,  2  W.  C.  C.  10; 
Trodden, V.  J.  McLcnnard  &  Sons,  4  B.  W. 

C.  C.  190:  Borland  v..  Watson,  G.  &  Co.  49 
Scot.  L.  R.  10,  5  B.  W.  C.  C.  514;  Voor- 
hees  V.  Smith  Schoonmaker  Co.  80  N.  J. 
L.  500,  92  .\ti.  280.  7  X.  C.  C.  A.  64«:  Con- 
nor V.  Seattle,  82  Wash.  296,  144  Pac.  52; 
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Poccardi  v.  Public  Service  Commission,  — 
W.  Va.  — ,  L.R.A.19ieA,  299,  84  S.  E.  242,  8 
N.  C.  C.  A.  1065;  Stewart  v.  Wilson's  &  C. 
Coal  Co.  40  Scot.  L.  R.  80.  5  F.  120;  Bro- 
forst  V.  Bloomfield  [1913]  1  W.  C.  &  Ins. 
Rep.  594;  Aitken  v.  Finlayson,  B.  &  Co. 
[1914]  8.  C.  770,  51  Scot.  L.  R.  653,  7  B. 
W.  0.  C.  918;  Fisher's  Case,  220  Mass. 
581,  108  N.  E.  361 ;  Zappala  t.  Industrial 
Ins.  Commission,  82  Wash.  314,  L.R.A. 
1916A,  295,  144  Pac.  54;  Clover,  C.  4  Co.  v. 
Hughes  [1910]  A.  C.  242,  79  L.  J.  K.  B.  N. 
S.  470,  102  L.  T.  N.  S.  340,  26  Times  L.  R. 
359,  54  Sol.  Jo.  375,  47  Scot.  L.  R.  885,  3 

B.  W.  C.  C.  275;  Martin  v.  Travellers'  Ins 
Co.  1  Fost.  &,  F.  505;  North  American  Life 
&  Acci.  Ins.  Co.  V.  Burroughs,  69  Pa.  43, 
8  Am.  Rep.  212;  Horsfall  v.  Pacific  Mut.  L. 
Ins.  Co.  32  Wash.  132,  63  L.R.A.  425,  98 
Am.  St.  Rep.  840,  72  Pac.  1028;  United 
States  Mui.  Acci.  Asso.  v.  Barry,  131  U.  S. 
100,  33  L.  ed.  60,  9  Sup.  Ct.  Rep.  755; 
Vennen  v.  New  Dells  Lumber  Co.  161  Wis. 
370,  L.R.A.  1916A,  273,  154  N.  W.  640. 

Marshall,  J.,  delivered  the  opinion  of  the 
court: 

The  question  raised  in  this  case  is 
whether  the  injury  for  which  compensation 
was  granted  was  "proximately  caused  by 
accident"  within  the  meaning  of  those  words 
in  section  2394 — ■9  (3)  of  the  worlcmen's 
compensation  law.  On  behalf  of  appellant, 
it  is  contended  that  the  statute  calls  for 
an  accident  in  the  sense  of  the  application 
of  some  violence  or  external  force  to  the 
person  of  the  workman;  that  a  pliysical  ill 
caused  by  the  labor  the  worluvan  is  engaged 
in  is  not  sufficient. 

It  is  considered  that  the  term  "accident" 
aa  used  in  the  workmen's  compensation  act 
has  a  much  broader  signification  than  that 
contended  for  by  counsel  for  appellant.  It 
is  susceptible  of  being  given  such  scope  that 
one  would  hardly  venture  to  define  its 
boundaries.  Courts  have  indulged  in  very 
general  statements  in  regard  to  it,  but  have 
not  worked  out  any  very  definite  guide. 
True,  as  stated  by  a  text  writer,  such  term 
has  been  more  discussed,  probably,  in  ad- 
judications, "than  any  other  word  in  the 
whole  English  language."  What  the  mean- 
ing of  it  is,  in  the  technical  sense,  is  quite 
different  from  what  it  is  in  the  popular 
sense.  The  latter  sense  was  adopted  in 
Kenton    v.    J.    Thorley    Jc    Oo.    [1903]    A. 

C.  443.  72  L.  J.  K.  B.  N.  8.  787,  52  Week. 
Rep.  81,  89  L.  T.  X.  S.  314,  19  Times  L.  R. 
084,  the  leading  English  case  on  the  sub- 
ject in  regard  to  such  situations  as  the  one 
we  have  to  deal  with.  There  a  workman, 
in  straining  to  turn  a  wheel  to  open  a  lid, 
ruptured  himself,  and  it  wag  held  that  he 
was  injured  by  accident.  The  logic  of  the  ' 
L.R.A.1916D.  ' 


decision  is  thus  stated  in  Dawbarn,  Employ- 
ers' Liability,  4th  ed.  100:  "The  essential 
principle  and  foundation  of  their  judgment 
was  that  no  arbitrary,  legal,  technical,  or 
contractual  meaning  was  to  be  given  to  the 
word  'accident,'  but  that  it  was  to  be  re- 
garded as  used  in  its  popular  or  ordinary 
sense.  ,  .  .  Accident  might  mean  an 
accident  external  to,,  distinct  from,  or  in 
addition  to,  the  injury  to  the  man,  or  the 
accident     might     mean  nothing 

wrong  or  no  mishap  apart  from  the  actual 
injury  sustained  by  the  man  himself.  The 
accident  was  not  the  lid  sticking;  the  acci- 
dent was  the  man  rupturing  himself." 

That  was  approved  in  Clover,  C.  &  Co.  v. 
Hughes  [1910]  A.  C.  242,  79  L.  J.  K.  B.  N. 
S.  470,  102  L.  T.  N.  S.  340,  26  Times  L.  R. 
359,  54  Sal.  Jo.  375,  47  Scot.  L.  R.  885,  3 
B.  W.  C.  C.  275,  as  applied  to  the  English 
workmen's  compensation  act,  where  a  per- 
son was  ruptured  by  overexerting  himself 
about  his  work. 

From  numerous  authorities  such  as  those 
cited,  Dawbarn,  at  page  100,  deduced  this 
rule:  "Roughly  speaking,  accidents  divide 
into  two  great  classes:  (a)  Accidents  popu- 
larly known  as  such,  such  as  railway  acci- 
dents, breakdown  of  machinery,  explosions, 
collisions,  etc.,  where  persons  injured  by 
them  are  spoken  of  as  injured  by  accident; 
and  (b)  accidents  where  there  is  no  such 
external  mishap,  but  where  the  man  in- 
jures himself,  as  he  would  say,  by  accident, 
when  he  either  strains  a  muscle  or  ricks  his 
back  or  ruptures  himself,  or  otherwise  hurts 
himself  in  an  unexpected  manner." 

These  further  English  cases  are  cited  in 
support  of  that  conclusion  and  illustrating 
it:  Timmins  v.  Leeds  Forge  Co.  16  Times 
h.  R.  521,  83  L.  T.  N.  S.  120,  2  W.  C.  C.  10, 
where  a  man  strained  his  back  in  lifting  a 
plank  which  unexpectedly  stuck  owing  to 
frost;  Boardman  t.  Scott  [1902]  1  K.  B. 
43,  85  L.  T.  N.  S.  502,  18  Times  L.  R.  57,  71 
L.  J.  K.  B.  N.  S.  3,  66  J.  P.  260,  50  Week. 
Rep.  184,  4  W.  C.  C.  1,  where  a  man  strained 
himself  in  adjusting  a  beam  he  was  carry- 
ing; Stewart  v.  Wilson's  &  C.  Coal  Co.  3 
F.  120,  where  a  minor  injured  himself  try- 
ing to  replace  a  derailed  hutch;  and  M'Tn- 
nes  V.  Dunsmuir  &.  Jackson,  45  Scot.  L.  R. 
804,  1  B.  W.  C.  C.  226,  where  a  man  brought 
on  a  cerebral  hemorrhage  by  overexerting 
himself. 

Like  conclusions  as  those  above  are  drawn 
from  the  authorities  in  Boyd,  Workmen's 
Compensation,  §  458,  and  1  Bradbury, 
Workmen's  Compensation,  2d  ed.  367,  cited 
to  our  attention.  From  the  former  we 
quote:  "With  good  reason,  strains  sus- 
tained by  employees  of  normal  health  in 
raising  unusual  weights  in  the  course  of 
their  employment  are  generally  regarded  as 
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accidental  injuries.  .  .  .  Ruptures  re- 
sulting from  lifting  heavy  objects  are  gen- 
erally held  fortuitous  and  unexpected  events, 
in  other  words,  accidents." 

Quite  commonly  these  words  from  Fenton 
V.  J.  Thorley  4  Co.  supra,  are  quoted  with 
approval:  "If  a  man,  in  lifting  a  weight, 
or  trying  to  move  something  not  easily 
moved,  were  to  strain  a  muscle  or  rick  his 
back  or  rupture  himself,  the  mishap,  in 
ordinary  parlance,  would  be  described  as  ao 
accident." 

There  are  several  American  authorities  to 
the  same  effect  as  the  foregoing,  to  which 
we  are  referred,  and  among  them  are  the 
following:  Fisher's  Case  (1915)  220  Mass. 
581,  108  N.  E.  361;  Zappala  v.  Industrial 
Ins.  Commission,  82  Wash.  314,  L.R.A. 
1916A,  295,  144  Pac.  54;  Voorhees  v.  Smith 
Schoonmaker  Co.  (1914)  86  N.  J.  L.  500,  02 
Atl.  280,  7  N.  C.  C.  A.  646;  Poccardi  v.  Pub- 
lic Service  Commission  (W.  Va.)  L.R.A. 
1918A,  299,  84  S.  E.  242,  8  N.  C.  C.  A. 
1065. 

The  broad  meaning  attributable  to  the 
word  "accident,"  as  above  indicated,  and 
which  is  called  for  by  the  spirit  of  the 
workmen's  compensation  act,  was  adopted 
by  this  court  in  Vennen  v.  New  Dells  Lum- 
ber Co.  161  Wis.  370,  L.R.A.  1916A,  273, 
154  N.  W.  640.  There  the  court  said :  "The 
term  'accidental,'  as  used  in  compensation 
laws,  denotes  something  unusual,  une.\- 
pected,  and  undesigned.  The  nature  of  it 
implies  that  there  was  an  external  act  or 
occurrence  which  caused  the  personal  in- 
jury. ...  It  contemplates  an  event  not 
within  one's  foresight  and  expectation,  re- 
sulting in  a  mishap,  causing  injury  to  the 
employee." 


The  contracting  of  typhoid  fever  by  an 
employee  by  his  drinking  impure  water  fur- 
nished by  the  employe;^  was  held  to  satisfy 
all  the  calls  of  that  definition.  It  seenos,  as 
counsel  for  respondents  contend,  that  such 
calls,  are  quite  as  well  satisfied  by  the  cir- 
cumstances here.  The  thing  which  occurred 
was  somewhat  unusual.  It  was  unexpected 
and  iindesigned.  There  was  an  external 
occurrence.  The  lifting  of  the  heavy  block 
while  the  workman  was  not  in  an  advanta- 
geous position  to  do  so  required  him  to 
unduly  strain  the  muscles  of  his  right  side. 
The  undue  strain  was, not  foreseen  or  ex- 
pected. A  mishap  resulted,  —  muscular 
spasm  and  consequent  disability.  There 
was,  plainly,  the  physical  causation  spoken 
of  in  Milwaukee  v.  Industrial  Commission, 
160  Wis.  238-240,  151  N.  W.  247,— the 
effort  to  handle  the  block  while  the  work- 
man was  so  circumstanced  as  to  cause  a 
perilous  strain  on  the  muscles  of  his  right 
side. 

We  cannot  well  add  anything  of  value 
by  further  discussion.  As  we  have  seen, 
authorities,  English  and  American,  gener- 
ally agree  that  the  term  "accident"  when 
used  in  workmen's  compensation  laws, 
should  be  taken  in  the  broad  sense  above  in- 
dicated,— as  including  a  violent  straining 
of  the  muscles,  resulting  ifi  a  rupture  «r 
other  bodily  hurt  to  an  emplt^ee  from  over- 
physical  exertion  in  performing  hia  work. 
It  is  considered  that  it  was  so  used  by  the 
legislature  in  §  2394—3  (3)  of  the  statutes, 
and  that  the  trial  court  in  this  case  reached 
the  correct  conclusion. 

The  judgment  is  afftrmed. 


WISCONSIN   SrPREHE:  COURT. 

FEDERAL   RUBBER  MANUFACTURING 
COMPANY,  Appt., 

V. 

JOHN  HAVOLIC  et  al.,  Respts. 

(—  Wis.  — ,  166  N.  W.  143.) 

Master  and  servant  —  workmen's  com- 
pensation —  forcing  air  into  body. 

The  rupture  of  an  employee's  intestines 


by  the  forcing  of  compressed  air  into  his 
body  by  a  fellow  employee,  when,  contrary 
to  rules,  he  is  using  the  hose  to  remove  dust 
from  his  clothing  after  working  hours,  is 
not  an  injury  incidental  to  and  growing 
out  of  tlie  employment  within  the  work- 
men's compensation  act. 
for  other  cases,  see  UaaUr  oad  Servant,  II. 
a,  1,  in  Dig.  ISi  H.  8. 


(February  1,  1916.) 


Note.  —  As  to  the  construction  and  ef- 
fect of  the  workmen's  compensation  acts 
generally,  see  annotation  in  L.R.A.1916A, 
23. 

As  to  the  recovery  of  injuries  received 
while  indulging  in  horseplay,  see  pages  47 
and  240  of  the  foregoing  annotation;  and 
the  cases  passing  upon  the  recovery  of  com- 
pensation where  a  workman  suffers  injury 
from  assault  are  gathered  and  discussed  in 
a  note  following  Re  McNicol,  L.R.A.1916A, 
L.R.A.1916D. 


309.  For  other  cases  in  which  compensa- 
tion is  sought  for  injuries  resulting  from 
an  assault  or  from  play,  see  Pierce  v.  Boyer- 
Van  Kuran  Lumlier  4  Coal  Co.  post,  970, 
and  HuUey  v.  Moosbrugger,  L.R.A.1916C, 
1203. 

As  to  master's  common-law  liability  for 
injuries  inflicted  upon  an  employee  mali- 
ciouslv  or  in  sport  by  other  emplovees,  se« 
notes 'in  .34  L.IUA.(N.S.)]09,  and  52  L.RX 
(N.S.)   385. 
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APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Dane  County  con- 
Arming  an  order  of  the  Industrial  Commia- 
aion  awarding  compenaation  to  defendant 
Havolic  for  injuries  received  while  in  plain- 
tiff's employ,  in  an  action  to  set  aside  the 
award.     Reversed. 

Statement  by  Wlnslow,  Cb.  J.; 

This  is  an  appeal  from  a  judgment  of  the 
circuit  court  of  Dane  county  confirming  an 
award  of  tlie  Industrial  Commission  in 
favor  of  the  respondent  Havolic  under  the 
workmen's  compensation  act.  Wis.  Stat. 
1915,  §§  2394—1  —  2394—31. 

The  essential  facts  are  not  disputed.  Hav- 
olic worked  for  the  plaintiff. in  its  rubber 
tire  factory;  his  duties  being  to  feed  stock 
into  a  tubing  machine.  In  the  department 
in  which  he  worked  there  was  a  compressed 
air  system  with  hose  and  nozzles  attached 
for  use  in  some  of  the  factory  operations, 
but  Ilavolic  had  no  duty  which  required 
him  either  to  use  or  come  in  contact  with 
the  system  or  the  hose.  Employees  were 
forbidden  to  use  the  hose  for  the  purpose  of 
cleaning  their  clothes,  and  Havolic  knew  of 
the  prohibition,  but  many  employees  did  do 
so,  and  on  the  evening  of  the  accident  Hav- 
olic, oa  quitting  work,  took  down  the  hose 
from  its  place  and  began  to  use  it  to  blow 
the  dust  from  his  clothing.  He  had  cleaned 
a  part  of  his  clothing  when  a  fellow  work- 
man came  up  and  (whether  of  his  own  mo- 
ti(w  or  at  Havolic's  request  is  a  matter  in 
dispute),  took  the  hose  from  Havolic's  hand, 
and  proceeded  to  clean  his  (Havolic's)  back. 
The  air  in  the  hose  was  at  a  pressure  of 
"nearly  or  qnite  80  pounds,  and  the  fellow 
workman,  apparently  by  way  of  practical 
joke,  held  the  nozzle  to  Havolic's  rectum, 
with  the  result  that  tiie  intestines  were 
ruptured.  Havolic  was  compelled  to  go  to 
the  hospital  for  several  weeks,  and  was 
totally  disabled  for  seventeen  weeks.  For 
these  injuries  the  award  complained  of  was 
made. 

Messrs.  Robert  R.  Freetuan  and  Henry 
J.  Bendlnger,  for  appellant: 

Defendant's  injury  was  not  one  growing 
out  of  and  incidental  to  his  employment 
within  the  meaning  of  the  workman's  com- 
pensation act. 

Moore  v.  Manchester  Liners,  [1910]  A.  C. 
498,  79  L.  J.  K.  B.  N.  S.  1175,  303  L.  T.  N. 
S.  22«,  28  Times  L.  R.  618,  54  Sol.  Jo.  703, 
3  B.  W.  C.  C.  527;  Reed  v.  Oreat  Western 
R.  Co.  [1009]  A.  C.  31,  78  L.  J.  K.  B.  N.  S. 
31,  99  L.  T.  X.  S.  781,  26  Times  L.  R.  36, 
46  Scot.  L.  R.  700.  53  Sol.  Jo.  31,  2  B.  W. 
C.  C.  109:  Parker  v.  Pout,  105  L.  T.  N.  S. 
493,  5  B.  W.  C.  C.  45;  Pope  v.  Hill's  Ply- 
mouth Co.  105  L.  T.  N.  S.  678,  5  B,  W.  C. 
L.R.A.1916D. 


C.  175;  M'Allan  v.  Perthshire  County  Coun- 
cil, 8  Sc.  Sess.  Cas.  5th  series,  783,  43  Scot. 
L.  R.  592;  Jenkinson  v.  Harrison,  A.  &  Co. 

4  B.  W.  C.  C.  194;  Marriott  v.  Brett  & 
Beney,  6  B,  W.  C.  C.  145;  Bice  v.  Edward 
Lloyd  [1909]  2  K.  B.  804,  101  L.  T.  N.  S. 
472,  26  Times  L.  R.  759,  53  Sol.  Jo.  744, 
127  L.  T.  Jo.  322,  2  B.  W.  C.  C.  26;  Clifford 
V.  Joy,  43  Ir.  Law  Times  192,  2  B.  W.  C.  C. 
32;  Peel  v.  William  Laurence  &.  Sons,  106 
L.  T.  N.  8.  482,  28  Times  L.  R.  318,  5  B. 
W.  C.  C.  274;  Dawbarn,  Workmen's  Com- 
pensation, 1910-12,  p.  25. 

Messrs.  W.  C.  Owen,  Attorney  General, 
and  'Winfleld  W.  Gllman,  Assistant  At- 
torney General,  for  respondents: 

There  is  evidence  to  sustain  the  finding 
that  Havolic,  at  the  time  of  the  accident, 
was  performing  service  growing  out  of  and 
incidental  to  his  employment. 

Hbenig  t.  Industrial  Commission,  159 
Wis.  646,  L.R.A.1916A,  339,  150  N.  W. 
996,  8  N.  C.  C.  A.  192. 

The  accident  arose  in  the  course  and  out 
of  the  employment 

Milwaukee  v.  Althoff,  156  Wis.  68,  LiRJl 
1916A,  327,  145  N.  W.  238,  see  note  to  that 
case  in.  4  N.  C.  C.  A.  110;  Sundine's  Case, 

5  N.  C.  C.  A.  616,  and  note,  218  Mass.  1, 
L.R.A.1916A,  318,  105  N,  E.  433;  Helmke 
V.  Thilmany,  107  Wis.  216,  83  N.  W.  360, 
8  Am.  Neg.  Rep.  172;  Terlecki  v.  Strauss, 
85  N.  J.  L.  454,  89  Atl.  1023,  4  N.  C.  C.  A. 
584;  Challis  v.  London  ii.  S.  W.  R.  Co.'  [1905] 
2  K.  B.  154,  74  L.  J.  K.  B.  N.  S.  569,  53 
Week.  Rep.  613,  93  L.  T.  N.  S.  330,  21  Times 
L.  R.  486,  7  W.  C.  C.  23;  HuUey  v.  Moos- 
brugger,  87  N.  L.  L.  103,  93  Atl.  79,  8  N.  C. 
C.  A.  283;  State  ex  rel.  People's  Coal  &  Ice 
Co.  V.  District  Ct.  129  Minn.  502,  L.R.A. 
1916A,  344,  153  N.  W.  119;  McNicol's  Case, 
215  Mass.  497,  L.R.A.1916A,  306,  102  N.  E. 
697;  Richardson  v.  Denton  Colliery  Co. 
[1913]  W.  N.  238,  [1913]  W.  C.  &  Ins.  Rep. 
554,  109  L.  T.  N.  S.  370,  6  B.  W.  C.  C.  629; 
East  Line  4  R.  River  R.  Co.  v.  Scott,  71 
Tex.  708,  10  Am.  St.  Rep.  804,  10  B.  W. 
208;  Kreutz  v.  Neumann  Hardware  Co;  37 
N.  J.  L.  J.  58;  Whitehead  v.  Reader  [1901] 
2  K.  B.  48,  70  L.  J.  K.  B.  N.  S.  546,  65  J. 
P.  403,  40  Week.  Rep.  562,  84  L.  T.  N.  S. 
514,  17  Times  L.  R.  387,  3  W.  C.  C.  40;  Ed- 
munds V.  The  Peterston,  28  Times  L.  R. 
18,  5  B.  W.  C.  C.  157;  Cobb  v.  Simon,  119 
Wis.  697,  100  Am.  St.  Rep.  909,  97  N.  W. 
276;  Daley  v.  Chicago  &  N.  W.  R.  Co.  145 
Wis.  249,  32  L.R.A.(N.S.)  1164,  129  N.  W. 
1062;  Reinke  v.  Bentley,  90  Wis.  457,  63  X. 
W.  1055;  Ratcliffe  v.  Chicago,  M.  k  St.  P. 
R.  Co.  153  Wis.  281,  141  N.  W.  229;  Louis- 
ville &  N.  R.  Co.  V.  Fleming,  —  Ala.  — ,  69 
So.  125;  Scott  v.  Payne  Bros.  85  N.  J.  L. 
446,  89  Atl.  927,  4  N.  C.  C.  A.  682. 
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Wlnslow,  Ch.  J.,  delivered  the  opinion 
of  the  court: 

This  court  has  endeavored  to  give  to  the 
workmen's  compensation  act  a  broad  and 
enliglitened  construction,  to  the  end  that  it 
may  accomplish  to  the  fullest  extent  its 
beneficent  purpose.  It  is  to  be  remembered, 
however,  that  this  purpose  was  to  compen- 
sate for  injuries  resulting  from  one  class 
of  accidents  only,  namely,  industrial  acci- 
dents. There  is  liability  only  "where,  at 
the  time  of  the  accident,  the  employee  is 
performing  service  growing  out  of  and  in- 
cidental to  his  employment."  Wis.  Stat. 
1015,  §  2394—3,  subdiy.  2.  It  was  hefd  in 
Hoenig  t.  Industrial  Commission,  159  Wig. 
646,  L.R_A.1916A,  339,  150  N.  W.  9!)6,  8 
N.  C.  C.  A.  192,  after  full  argument  and 
consideration,  that  the  injuries  covered  by 
the  act  are  such  as  "are  incidental  to  and 
grow  out  of  the  employment."  This  seems 
practically  to  mean  the  same  thing  as  the 
expression  in  the  English  compensation  act, 
"arising  out  of  and  in  the  course  of  the  em- 
ployment." Under  the  English  act  it  has 
been  held  that  accidents  resulting  from 
"larking"  or  playing  with  machinery  can- 
not be  held  to  arise  out  of  the  employment. 
Fumiss  &  Co.  v.  Gartside,  3  B.  W.  C.  C. 
411;  Cole  V.  Evans,  Son,  Lescher  &  Webb, 
4  B.  W.  C.  C.  138. 

The  Massachusetts  act  provides  compensa- 
tion for  an  injury  which  "arises"  out  of  the 
employment,  and  it  was  well  said  by  the 
Massa.chusetts  supreme  court  in  McNicol's 
Case,  215  Mass.  497,  L.R.A.1916A,  306,  102 


N.  E.  697,  4  N.  C.  C.  A.  522:  "The  causa- 
tive danger  must  be  peculiar  to  the  work, 
and  not  common  to  the  neighborhood.  It 
must  be  incidental  to  the  character  of  the 
business,  and  not  independent  of  the  rela- 
tion of  master  and  servant.  It  need  not 
have  been  foreseen  or  expected,  but  after  the 
event  it  must  appear  to  have  had  its  origin 
in  a  risk  connected  with  the  employment, 
and  to  have  flowed  from  that  source  as  a 
rational  consequence." 

The  "causative  danger"  in  the  present 
case  does  not  come  within  the  test  here  pre- 
scribed, nor  anywhere  near  it.  Had  the 
claimant  hurt  himself  in  some  way  while 
he  was  handling  the  hose  in  the  effort  to 
remove  the  dust  from  his  clothes,  a  different 
question  would' have  been  presented.  There 
was  proof  that  employees  were  accustomed 
to  brush  their  clothes  in  this  manner  with- 
out rebuke  from  the  foreman,  though  there 
was  a  formal  prohibition  of  such  action, 
and  we  express  no  opinion  as  to  the  rights 
of  the  parties  had  the  accident  happened  in 
this  way.  But  how  injuries  resulting  from 
such  inexcusable  and  revolting  horseplay  as 
this  can  be  said  to  be  incidental  to  the 
employment  we  are  unable  to  understand. 
It  is  equally  impossible  to  understand  how 
it  can  be  said  that  the  claimant  at  the  time 
of  the  accident  was  performing  service 
"growing  out  of  and  incidental  to  his 
employment." 

Judgment  reversed,  without  costs,  and 
action  remanded,  with  directions  to  reverse 
the  award  of  the  Industrial  Commission. 


NEBRASKA  SVPREUS  COVRT. 

JAMES  PIERCE 

V. 

BOYER-VAN  KURAN  LUMBER  &  COAL 
COMPANY,  Appt. 

(—  Neb.  — ,  166  N.  W.  609.) 

Master  and  servant  —  workmen's  com- 
pensation ^  when  granted. 

1.  An  employee  is  not  entitled  to  com- 
pensation for  injiu^  under  the  employers' 
liability  act  (Laws  1913,  chap.  198),  un- 
less the  accident  which  caused  the  injury 
happened  in  the  course  of  his  employment 
and  arose  out  of  his  employment. 
For  other  caaes,  see  Matter  amd  Beroant,  11. 

a,  1,  in  Dig.  1-5Z  N.  8. 

Headnotes  by  Skdowiok,  J. 


Same  —  accident  arising  out  of  employ- 
ment. 

2.  An  accident  resulting  from  a  ri^k  rea- 
sonably incident  to  the  employment  should 
be  considered  as  "arising  out  of  the  employ- 
ment." 

For  other  cases,  see  Mcuter  and  f>erv<mt,  11. 
a,  1,  in  Dig.  1-52  H.  S. 

Same  —  assault  by  fellow  servant. 

3.  If  an  employee  is  assaulted  by  a  fellow 
workman,  whether  in  anger  or  in  play,  an 
injury  so  sustained  does  not  arise  "out  of 
the  employment,"  and  the  employee  is  not 
entitled  to  compensation  therefor  under  the 
employers'  liability  act. 

For  other  cases,  see  Master  and  Servant,  II. 
a,  1,  in  Dig.  1-52  \.  8. 

Same  ^  statntory  provisions. 

4.  The  employers'  liability  act  allows  the 
parties  interested  to  "settle  all  matters  of 


Note. —  As  to  the  construction  and  kind 
of  workmen's  compensation  acts  generally, 
see  annotation  in  L.R.A.1916A,  23. 

As  to  recovery  of  injuries  received  while 
indulging  in  horseplay,  see  pages  47  and 
240  of  the  above  annotation ;  and  as  to  the 
recovery  of  compensation  where  workman 
L.R.A.1916D. 


suffers  injury  from  an  assault,  see  annota- 
tion following  Re  McNicol,  L.R.A.1916A, 
309.  For  other  cases  in  which  compensation 
has  been  sought  for  injuries  caused  by  horse- 
play or  assault,  see  Federal  Rubber  Mfg. 
Co.  v.  Havolic,  ante,  068,  and  Hullev  v. 
Moosbrugger,  L.R.A.1916C,  1203. 
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eoin|>«nsation  between  themselves."  Rev 
Stat.  1013,  §  3677.  The  amount  of  compen- 
sation, when  not  agreed  upon  by  the  parties, 
is  to  be  determined  by  the  district  court 
(§  3680),  and,  except  as  expressly  provided 
in  the  act,  must  be  payable  periodically  (§ 
3666) . 
For  other  oaaea,  set  Master  and  Servant,  II. 

a,  1,  in  Dig.  1-52  X.  8. 
Same  —  lump  sani. 

5.  When  the  amount  of  compensation  in 
periodical  payments  has  been  determined, 
either  by  the  agreement  of  the  parties  or 
by  the  decision  of  the  court,  it  "may  be 
commuted  to  one  or  more  lump  sum  pay- 
ments, except  compensation  due  for  death 
and  permanerit  disability."  Rev.  Stat.  1913, 
§  36«1. 

For  other  oaset,  see  Master  tmd  Servant,  II. 

a,  J,  in  Dig.  1-52  N.  8. 
Same  —  agreement  .of  parties. 

6.  In  such  case  no  other,  or  different  au- 
thority for  making  such  commutation  is 
provided  by  that  section.  It  still  depends 
upon  the  agreement  of  the  parties,  except 
that  their  right  to  so  agree  m  the  specified 
cases  depends  upon  "the  consent  of  the  dis- 
trict court." 

For  other  cases,  see  Master  and  Seroaat,  II. 

a,  1,  in  Dig.  1-52  .V.  8. 
Same  —  consent  of  court. 

7.  In  general,  the  agreement  of  the  par- 
ties will  authorize  such  commutation  of 
payments.  In  case  of  death  or  permanent 
disability,  the  consent  of  the  court  is  also 
necessary.  If  the  district  court,  upon  care- 
ful investigation,  finds  that  special  circum- 
stances exist,  making  it  necessary  to  com- 
mute to  a  lump  sum  for  the  protection  of 
the  workman  or  his  dependents,  the  court 
may  "consent"  to  such  agreement  by  the 
parties. 

For  other  cases,  see  Master  and  Servant,  II. 
a,  1,  in  Dig.  ISt  N.  8. 

(February  5,  1916.) 

4  PPEAL  by  defendant  from  a  judgment 
J\  of  the  District  Court  for  Douglas 
County  in  plaintiff's  favor  in  an  action 
l>rought  under  the  employers'  liability  act 
to  recover  compensation  for  injuries  sus- 
tained by  plaintiff  while  in  the  employ  of 
defendant.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Mahoney  &  Kennedy  for  ap- 
pellant. 

Messrs.  Dnnbam  ft  Aye,  for  appellee : 

The  findings  of  the  court  are  sustained 
by  sufficient  evidence,  and  are  the  only  find- 
ings which  the  court,  under  the  evidence, 
was  justified  in  making. 

Menson  v.  Kelley,  81  Neb.  206,  115  N.  W. 
769;  Cool^  V.  Rafter,  80  Neb.  181,  113  N. 
W.  1003:  Wetherell  v.  Adams,  80  Neb.  584, 
114  N.  W.  778,  116  N.  W.  861. 

PlaintifTs  injury  was  caused  by  an  acci- 
dent arising  out  of  his  employment. 
L.R.A.1916D. 


Ilullcy  V.  Moosbruggcr,  87  X.  J.  L.  103,  03 
Atl.  79,'  8  X.  C.  C.  A.  28.3;  Stale  ex  rcl. 
People's  Coal  &  Ice  Co.  v.  District  Ct.  12a 
Minn.  .-)02,  L.R.A.1916A,  344,  153  X.  W. 
119;  Challis  v.  London  &.  g.  W.  R.  Co. 
[1905]  2  K.  B.  154,  74  L.  J.  K.  B.  N.  S.  569, 
63  Week.  Rep.  613,  93  L.  T.  N.  S.  330,  21 
Times  L.  R.  486,  7  W.  C.  C.  23;  Wcekes  v. 
Stead  [1914]  W.  N.  263,  83  L.  J.  K.  B.  N. 
S.  1542,  111  L.  T.  N.  S.  693,  30  Times  L.  R. 
586,  58  Sol.  Jo.  033,  7  B.  W.  C.  0.  308 
[1914],  W.  C.  &  Ins.  Rep.  434,  6  X.  C.  C.  A. 
1010;  Martin  v.  J.  Lovibond  &.  Sons  [1914] 
2  K.  B.  227,  83  L.  J.  K.  B.  N.  S.  808,  110 
L.  T.  N.  S.  455  [1914]  W.  C.  A  Ins.  Rep. 
78,  7  B.  W.  C.  C.  243,  5  N.  &  C.  C.  A.  08.). 

If  the  Xebraska  workmen's  compensation 
act  be  excluded  from  consideration  as  in- 
applicable, there  would  be  a  liability  at  the 
common  law  on  the  part  of  the  master. 

Barrentine  v.  Henry  Warpe  Co.  —  Ark. 
— ,  179  S.  W.  328. 

Tl'.ere  was  no  error  in  the  order  of  the 
court  commuting  the  weekly  compensation 
payments  to  one  lump  sum  payment. 

Sedgwick,  J.,  delivered  the  opinion  of 
the  court:  . 

While  the  plaintiff  was  in  the  employ  of 
the  defendant,  another  employee  of  the  de- 
fendant threw  a  small  stick  which  struck 
the  plaintiff  in  the  eye.  The  plaintiff 
brought  this  action  in  the  district  court  for 
Douglas  county  to  recover  compensation  un- 
der the  employers'  liability  act.  Tlio  trial 
court  found  in  plaintiff's  favor,  and  defend- 
ant has  appealed.  , 

The  defendant  presents  two  questions  for 
consideration,  and  contends:  First,  that  the 
finding  of  the  court  that  the  accident  arose 
out  of  plaintiff's  employment  is  not  sup- 
ported by  the  evidence;  second,  that  the 
court  erred  in  finding  that  the  plaintiff  is 
entitled  to  have  his  weekly  compensation 
payments  commuted  to  one  lump  sum  pay- 
ment, and  the  court  erred  in  entering  judg- 
ment for  the  plaintiff  for  a  lump  sum. 
These  are  important  questions  under  this 
statute.  Rev.  Stat.  1913,  §  3650,  provides: 
"If  both  employer  and  employee  become 
subject  to  part  II.  of  this  article,  both  shall 
be  bound  by  the  schediile  of  compensation 
herein  provided,  which  compensation  shall 
be  paid  in  every  case  of  injury  or  death 
caused  by  accident  arising  out  of  and  in 
the  course  of  employment,  except  accidents 
caused  by,  or  resulting  in  any  degree  from, 
wilful  negligence,  as  hereinafter  defined,  of 
the  employee." 

It  is  clear  that  the  meaning  is  that  the 
employee  shall  not  be  entitled  to  compensa- 
tion under  the  act  unless  the  accident  which 
oaused  his  injury  happened  in  the  course  of 
his  employment.    The  facts  conceded  by  the 
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parties  are  that  the  plaintiff  was  regularly 
in  the  employment  of  the  defendant.  He 
was  acting  as  a  teamster,  and  at  the  time 
of  the  accident  complained  of  was  returning 
with  his  team  and  wagon  to  the  jards  of 
the  defendant,  and  as  he  was  entering  the 
yards  another  employee,  Brown,  jumped 
into  the  wagon  and  began  a  playful  scuf- 
fling with  the  plaintiff.  Brown  soon  left 
the  wagon,  and,  after  running  a  short  dis- 
tance, picked  up  a  small  stick  which  he 
playtully  threw  at  the  plaintiff,  and  which 
struck  the  plaintiff  in  the  eye,  causing  the 
loss  of  his  eye.  The  contention  is  that  the 
plaintiff  scufDed  With  Brown  while  he  was 
upon  the  wagon,  and  that  after  Brown  left 
the  wagon  the  plaintiff  attempted  to  strike 
him  with  one  of  the  lines.  This  latter  con- 
tention is  alleged  in  the  answer,  as  fol- 
lows: "Such  injury  as  the  plaintiff  has 
was  received  through  a  playful  assault  or 
friendly  scuffle,  which  plaintiff  provoked 
and  brought  upon  himself  by  attempting  to 
strike  said  Guy  Brown  with  th«  end  of 
one  of  the  lines  with  which  plaintiff  was 
driving  his  team,  and  the  action  of  said 
Ciuy  Brown  in  throwing  the  stick  which  in- 
jured the  plaintiff  was  incited  and  caused 
by  plaintiff's  own  action." 

The  plaintiff  in  his  testimony  denied  that 
he  engaged  voluntarily  in  any  scuffle  with 
Brown,  and  denied  that  he  struck  Brown 
with  the  line,  or  made  any  attempt  or  mo- 
tion towards  doing  so.  Brown  testified  to 
something  of  a  scuffle  upon  the  wagon,  and 
also  testified  positively  that  the  plaintiff 
attempted  to  strike  him  with  the  line  after 
he  left  the  wagon,  which  was  the  cause  of 
his  throwing  the  stick.  There  was  some 
other  evidence  upon  these  two  points,  but 
it  may  be  said  to  be  substantially  conflict- 
ing. 

"The  accident  must  'arise  out  of  the  em- 
ployment, as  well  as  'in  the  course  of  the 
employment.  Thus,  where  a  workman  dur- 
ing the  course  of  the  employment  does 
something  entirely  foreign  to  the  work 
which  he  is  employed  to  do  (playing' a  prac- 
tical joke,  for  example),  whereby  he  is  in- 
jured, this  accident  could  be  said  to  have 
occurred  'during  the  course  of  the  employ- 
ment, but  it  could  not  be  said  to  'arise  out 
of  the  employment,  because  the  workman 
was  not  doing  anything  which  he  was  em- 
ployed to  do  when  the  accident  happened." 
]  Bradbury,  Workmen's  Compensation,  p<^ 
398. 

The  parties  cite  other  authorities  in  the 
briefs  establishing  this  rule.  In  this  case 
clearly  the-  plaintiff  was  not  doing  "some- 
thing entirely  foreign  to  the  work  which  he 
is  employed  to  do."  He  did  not  leave  his 
wagon;  the  team  was  not  stopped;  he  con- 
L.R.A.1916D. 


tinued  his  regular  employment.  If  he  re- 
sisted the  tulvances  of  Brown,  and  attempted 
to  force  him  from  the  wagon,  there  is  no 
evidence  whatever  tha.t  plaintiff  did  any- 
thing to  encourage  Brown  to  continue  his 
performances.  There  is  no  doubt,  under  the 
many  authorities  cited  by  both  parties,  that 
if  the  workman  abajidons  his  emplojrmait, 
even  for  a  short  time,  and  engages  in  play, 
or  some  oceiipation  entirely  foreign  to  his 
employment,  he  is  not  entitled  to  compensa- 
tion for  an  accident  by  which  he  is  injured 
while  Iso  doing.  It  would  seem  also  to  be 
clear  that,  even  if  he  does  not  abandon  his 
employment,  and  even  while  engaged  in  the 
performance  of  bis  duty,  if  he  does  some 
act  or  thing  no4  connected  with  his  employ- 
ment, which  was  intended  to  and  protwhly 
did  provoke  an  assault  or  retaliation,  be 
would  not  be  entitled  to  compensation  for 
an  injury  the  result  of  an  accident  ao 
caused  by  himself.  It  is  difficult  to  de- 
termine from  this  evidence  whether  the 
plaintiff  made  apy .  motion  at  or  towards 
striking  Brown  with  his  lines,  and  if  be 
did  it  was  in  direct  connection  with  Brown's 
interference  with  him,  and  may  reasonably 
be  said  to  be  a  part  of  that  transaction. 

There  is  evidence  in  the  record  that  the 
defendant's  employees  were  accustomed  to 
join  in  what  they  called  horseplay,  and  that 
the  defendant  took  no  precautions  to  stop 
such  a  custom  or  protect  his  employees. 
There  is  also  evidence  that  this  plaintiff  was 
not  in  the  habit  of  joining  in  such  playful 
performances.  Under  such  circumstances 
the  supreme  court  of  New  Jersey  said: 
"Where  the  accident  is  the  result  of  a  risk 
reasonably  incident  to  the  employment,  it 
is  an  accident  arising  out  of  the  employ- 
ment (citing  cases) .  The  trial  judge  found, 
as  a  fact,  that  the  decedent  did  nothing;  to 
invite  the  attack,  and  it  is  not  denied  that 
the  decedent  was  acting,  at  the  time,  within 
the  scope  of  his  employment.  ...  In 
the  case  under  consideration,  it  appears 
that  the  prosecutor  employed  young  men 
and  boys.  It  is  but  natural  to  expect  them 
to  deport  themselves  as  young  men  and 
boys,  replete  with  the  activities  of'  life  and 
health,  ^or  workmen  of  that  age,  or  even 
of  maturer  years,  to  indulge  in  a  moment's 
diversion  from  work  to  joke  with  or  play 
a  prank  upon  a  fellow  workman,  is  a  matter 
of  common  knowledge  to  everyone  who  em- 
ploys labor.  At  any  rate,  it  cannot  be  said 
that  the  attack  made  upon  the  decedent  was 
so  disconnected  from  the  decedent's  employ- 
ment as  to  take  it  out  of  the  class  of  risks 
reasonably  incident  to  the  employment  of 
labor."  HuUey  v.  Moosbrugger,  87  N.  J.  L. 
103,  93  Atl.  79,  8  N.  C.  C.  A.  283. 

Such  rule  would  perhaps  not  be  imjust  i> 
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its  genera]  appU<;ation.  The  question  !« 
whether  our  statute  can  be  so  construed. 
The  language  of  the  statute  is  identical  with 
the  earlier  statute  of  England,  which  was 
adopted  also  by  some  of  our  states.  It  had 
been  mailiy  times  consimed  by  the  English 
courts  before  it  was  adopted  by  our  legisla- 
ture. Under  such  drcumstanccB  the  courtt 
always  consider  that,  if  the  legislature  was 
not  satisfied  with  tjte  construction,  wliich 
had  been  given  to  language  sxLopted  from 
another  jurisdiction,  the  language  adopted 
would  have  been  so  guarded  in  the  statute 
adopting  it  as  to  make  the  intention  of  the 
legislature  clear.  In  other  words,  as  it  is 
generally  stated,  when  a  statute  of  another 
jurisdiction  is  adopted,  its  known  construc- 
tion and  meaning  in  the  jurisdiction  of  its 
origin  are  adopted  also,  unless  a  contrary 
intention  is  expressed  by  tlie  legislature 
adopting  it.  The  oaae  of  Hulley  v.  Moos- 
brugger,  upon  appeal  to  the  court  of-  errors 
and  appeals  (—  N.  J.  — ,  L.R.A.1916C, 
1203,  95  Atl.  1007 ) ,  was  reversed,  and  the 
law  stated  to  be:  "An  employer  is  not 
charged  with  the  duty  to  see  tliat  none  of 
his  employees  assaults  any  other  one  of 
them>  either  wilfully  or  sportively.  An  em- 
ployer is  not  liable,  under  the  workmen's 
oompeneation  act  (P.  L.  1911,  p.  134),  to 
make  compensation  for  injury  to  an  em- 
ployee which  was  the  result  of  horseplay 
or  skylarking,  so  called,  whether  the  injured 
or  deceased  party  instigated  the  occurrence 
or  took  no  part  in  it;  for  while  an  accident 
happening  in  such  eireumstsnees  may  arise 
in  the  course  of,  it  cannot-  be  said  to  arise 
out  of,  the  employment." 

The  court  cit^  and  quoted  from  many 
decisions  of  the  English  courts  which  had 
80  construed  the  statute  long  before  our  leg- 
islature adopted  it,  and  we  must  conclude 
that  our  legislature  intended  that  it  should 
be  so  construed. 

Did  the  court  err  in  entering  judgment 
for  the  plaintiff  in  a  "lump  sumt"  The  fol- 
lowing sections  of  the  Revised  Statutes  of 
1913  appear  to  bear  upon  this  question: 

"Except  as  hereinafter  provided,  all 
amounts  of  eon^>eiiaation  payable  under  the 
provisions  of  this  article  shall  be  payable 
p«riodioally  in  accordaaee  with  the  methods 
of  payment  of  the  wages  of  the  employee  at 
the  time  of  his  injury  or  death."  Section 
3666. 

"The  interested  parties  shall  have  the 
right  to  settle  all  matters  of  compensation 
between  themselves  in  accordance  with  the 
provisions  of  this  article."     Section  3677. 

"The  amounts  of  compensation  payable 
periodically  under  the  law,  either  by  agree- 
ment of  the  parties,  w  by  decision  of  the 
L.R.A.1916D. 


court,  may  be  commuted  to  one  or  more 
lump  sum  payments,  except  compensatiqp 
due  for  death  and  permanent  disability. 
These  may  be  commuted  only  with  the  con- 
sent of  the  district  court."    Section  3681. 

This  coi^rt  bad  occasion  to  consider  one 
phase  of  this  question  in  the  recent  case  of 
Bailey  v.  United  SUtes  Fidelity  A  G, 
Co.  —  Neb.  — ,  166  N.  W.  287.  In  that  case 
the  employer  and  the  workman  had  agreed 
upon  such  commutation  and  the  trial  court 
rendered  judgment  in  a  lump  sum.  The 
question  was  whether  the  court  had  power 
to,  do  so  without  the  consent  of  the  insur- 
ance comitany,  which  was  also  a  party  to 
the  «uii  and  was  objecting  to  such  commuta' 
tioR.  This  court  sustained  the  trial  court 
in  so  holding.  It  may  no  doubt  sometimes 
happen  that  the  workman,  or  his  depend- 
ents, '  will  be  placed  at  a '  disadvantage  by 
the  refusal  of  the  employer  to  agree  to  com- 
mutation in  a  lump  sum.  He  may  be  com- 
pelled to  receive  a  much  less  amount  than 
he  is  entitled  to  because  of  his  necessity  to 
have  the  same  pud  in  a  lump  sum.  In  the 
recent  case  above  cited  the  court  construed 
the  statute  and  held  that  the  statute  im- 
plies "that  a  previous  agreement  must  have 
been  reached  which  will  be  ratified  by  the 
diatri^  court,  and  that  without  such  an 
agreement  the  court  cannot  compel  suoh  a 
commutation  of  payments.  .  .  .  We  do 
not  feel  at  liberty  to  trajispose  the  language 
of  this  section  as  plaintiff  desires,  and 
change  its  meaning  so  as  to  make  commu- 
tation compulsory.  The  meaning  is  not 
ambiguous.  The  fact  that  the  legislature 
did  not  express  such  a  thought,  while  many 
such  statutes  do,  is  significant." 

The  law  provides  that  "interested  parties 
shall  have  the  right  to  settle  all  matters  of 
compensation  between  themselves."  Section 
3677.  I 

Section  3681,  whioh  provides  that  periodi- 
cal payments  nuiy  be  ooumuted,  is  in  har- 
mony with  this'  provision.  It  does  not  pro- 
vide that  the  district  court  may  order 
commutation  at  the  request  of  one  of  the 
parties,  but  does  provide  that  the  parties 
themselves  cannot  agree  upon  a  commuta- 
tion in  certain  cases  without  the  consent  of 
the  court.  If  there  is  doubt  in  regard  to  the 
justice  of  this  provision,  there  seems  to  be 
nothing  in  the  language  of  the  statute  that 
would  justify  the  court  in  construing  it 
differently,  and  the  remedy,  if  one  is  needed, 
must  be  by  the  legislature.  It  does  not 
appear  that  the  parties  had  agreed  upon 
commutation,  and  the  court  has  no  author- 
ity to  order  it  without  such  agreement. 

The  judgment  of  the  District  Court  is  re- 
versed and  the  cause  remanded. 
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GULF  COAST  TRANSPORTATION  COM- 
PANY, Plff.  in  Err., 

T. 

C.  A.  BOVVELL  et  al.,  Doing  Business  as 
Howell  &  Son. 

(_  Fla.  — ,  70  So.  567.) 

Carrier  —  acceptance  of  freight  —  loca- 
tion. 

1.  A  common  carrier  may,  by  special  ar- 
rangement with  a  shipper  or  by  implication 
through  habitual  custom  and  usage,  agree 
to  accept  and  receive  goods  for  transporta- 
tion placed  along  its  line  of  shipment  at 
places  other  than  the  regularly  designated 
places  for  the  reception  and  delivery  of 
freight. 

For  other  cases,  see  Carriers,  III.  b,  in  Dig. 

1-52  N.  B. 
Same  ^  loss  of  goods  —  negligence  and 

act  of  God. 

2.  Where  goods  are  \ost  or  injured  as  a 
result  of  the  negligent  act  of  the  carrier 
to  whom  they  have  been  delivered  for  trans- 
portation, concurring  with  an  act  of  God, 
the  carrier  cannot  maintain  that 'the  act  of 
God  was  the  sole  proximate  cause  of  the 
loft)  of  or  injury  to  the  goods,  so  as  to  re- 
lieve it  from  liability. 

For  other  cases,  see  Carriers,  III:  c,  in  Dig 

isa  N.  8. 
Same  —  obligation  of  carrier. 

3.  The  liability  of  a  common  carrier  in- 
trusted with  goods  for  transportation  is 
that  of  an  insurer  of  the  goods,  and  it  is 
held  to  a  strict  accountability  for  injury 
to  or  loss  of  such  goods. 

For  other  cases,  see  Carriers,  III.  o,  in  Dig. 

1-52  y.  8. 
Pleading  — '  negligence  of  carrier. 

4.  A  declaration  which  in  substance  al- 
leges that,  altliough  the  goods  which  were 
delivered  to  a  carrier  for  transportation 
were  destroyed  by  an  act  of  Gud,  yet  the 
carrier  could  have  foreseen  such  result,  and 
by  the  exercise  of  prudence  and  diligence 
could  have  protected  the  goods  from  injury, 
but  that  it  negligently  failed  to  do  so, 
states  a  cause  of  action  against  the  carrier. 
For  other  cases,  see  Pleadings,  II.  j,  in  Dig. 

I-S2  y.  8. 
Carrier  —  negligence  of  shipper  —  ef- 
fect. 

5.  Negligence  of  the  shipper  concurring 
with  an  act  of  God  in  the  destruction  of 
goods  delivered  to  a  carrier  for  transporta- 
tion constitutes  no  defense  by  the  carrier 

Headnotes  by  Ellis,  J. 


Note.  .—  As  to  duty  of  carrier  where  act 
of  God  has  occurred  or  is  threatened,  see 
annotation  following  this  case,  post,  081. 

For  prior  delay  or  deviation  as  affecting 
carrier's  liability  for  loss  of  or  damage  to 
goods  from  act  of  God,  see  annotation  fol- 
lowing Seaboard  Air  Line  R.  Co.  v.  .Mullin, 
post,  ll.S-2 
L.R.A.1910D. 


to  an  action  brought  against  it  by  the  ship- 
per for  damages  for  loss  of  the  goods,  where 
the  carrier  is  also  guilty  of  negligence 
which,  concurring  with  the  act  of  God,  re- 
sulted in  the  loss  of  the  goods.  ^ 
For  other  oases,  see  Carriers,  III.  c,  in  Dig. 

ISZ  N.  8. 
Evidence  —  burden  of  proving  custom. 

6.  Where  usage  and  custom  are  relied  upon 
to  show  a  constructive  delivery  of  goods  to 
a  oonmion  carrier  for  transportation,  the 
burden  is  upon  the  party  relying  upon  such 
custom  and  usage  to  clearly  and  acfinitely 
establish  itj  and  where  the  evidence  is  un- 
certain and  contradictory,  it  will  be  deemed 
insufiicient. 

For  other   oases,  see  Evidence,   II.   m,   mi 

Dig.  1-52  N.  8. 
Same  ^  burden  of  proving  negligence. 

7.  Where  the  claim  is  made  that,  not- 
withstanding the  intervention  of  an  act  of 
God,  injury  to  the  goods  delivered  to  a  com- 
mon carrier  for  transportation  would  not 
have  occurred  but  for  the  negligence  of  the 
carrier  in  exposing  them,  the  burden  of 
proof  is  upon  the  party  asserting  such 
claim. 

For  other  cases,  see  Evidence,  11.  h.  b,  (2), 

in  Dig.  1-52  X.  S. 
Evidence  ^  sumclcncy. 

8.  The  evidence  examined,  and  found  to 
be  insufficient  to  establish  a  constructive 
delivery  of  the  goods  by  the  shipper  to  the 
carrier  for  transportation. 

For  other  eases,  tee  Evidence,  XII.  k,  mi 
Dig.  l-5i  A.  a. 

(December  16,  1916.) 

Ij'RROR  to  the  Circuit  Court  for  Lafay- 
j  ette  County  to  review  a  judgment  in 
plaintiffs'  favor  in  an  action  brought  to 
recover  damages  for  alleged  negligent  fail- 
ure of  defendant  to  acoept  and  transport 
certain  freight  belonging  to  plaintiffs  which 
had  been  delivered  by  them  at  a  landing  for 
transportation  by  defendant.     Revers*-*!. 

The  facts  are  stated  in  the  opinion. 

Mr.  William  T.  Hendry,  for  plaintiff 
in  error: 

The  declaration  was  not  sufficient  to  show 
that  the  negligence  of  the  defendant  as 
alleged  was  the  proximate  cause  of  the  in- 
jury. 

Benedict  Pineapple  Co.  v.  Atlantic  Coast 
Line  R.  Co.  65  Fla.  614,  80  L.R.A.(N.S.)  92, 
46  So.  7S2;  Thomp.  Neg.  S§  73.  74;  Denny 
v.  New  York  C.  R.  Co.  18  Gray.  481,  74 
Am.  Dec.  645;  Memphis  &  C.  R.  Co.  v. 
Reeves,  10  Wall.  176,  19  L.  ed.  009:  Cen- 
tral of  Georgia  R.  Co.  v.  Sigma  Luml>er  Co. 
170  Ala.  627,  54  So.  205,  Ann.  Cas.  19I2D, 
965 ;  Rodgors  v.  Missouri  P.  R.  Co.  75  Kan. 
222,  10  L.R.A.(N.S.)  058,  121  Am.  St. 
Rep.  416,  88  Pac.  88.5,  12  .Ann.  (as.  441: 
Williams  v.  Atlantic  Coast  Line  R.  Co.  56 
Via.  7.16,  24  L.R.A.(X..S.)  1.-J4,  l."Jl  Am.  St. 
Rep.  169,  48  So.  209. 
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A  prior  &Dd  a  remote  cause  cannot  be 
made  the  basis  at  an  action  if  such  remote 
cause  did  nothing  more  than  furnish  the 
condition  or  give  rise  to  the  occasion  by 
which  the  injury  ivas  made  possible,  if  there 
intervened  between  such  prior  and  remote 
cause  and  the  injury  a  dktinct,  successive, 
unrelated,  and  efficient  cause  of  the  injury 

29  Cyc.  ine ;  Missouri  P.  R.  Co.  v.  Colum- 
bia, 63  Kan.  .390,  58  L.R.A.  399,  69  Pac. 
33S. 

Plaintiffs'  evidence  fails  to  make  out  such 
a  custom  and  usage  as  would  bind  the  de- 
fendant; and,  furthermore,  defendant's  evi- 
dence shows  clearly  that  there  was  no  such 
custom  and  usage  as  charged  by  the  plain- 
tiffs. 

12  Cyc.  1100,  1101;  Gulf  Coast  Tranap. 
Co.  V.  Howell,  67  Fla.  508,  65  So.  661. 

Mr.  O.  O.  Howell,  for  defendants  in 
error: 

If  the  carrier  and  shippers  agree  that  the 
goods  may  be  deposited  for  transportation 
at  a  particular  place  and  without  express 
notice  to  tiie  9arrier,  such  deposit  will  be  a 
sufficient  delivery. 

Hutchinson,  Carr.  §  90;  Mever  v.  Vicks- 
burg,  S.  i,  P.  R.  Co,  41  La.  Ann.  639,  17 
Am.  St.  Rep.  408,  6  So.  218;  Montgomery 
A  E.  R.  Co.  V.  Kolb,  73  Ala.  396,  49  Am. 
Krp.  54;  East  Line  &  R.  River  R.  Co.  t. 
Hall,  64  Tex.  615;  Converse  v.  Norwich  & 
a.  y.  Transp.  Co.  33  Conn.  166 ;  Whitehurat 
V.  Texas  k  P.  R.  Co.  131  La.  139,  59  So.  42; 
4  R.  C.  L.  693;  Merriam  v.  Hartford  &  N. 
H.  R.  Co.  20  Conn.  354,  52  Am.  I>ec.  344; 
Evansville  &  T.  H.  R.  Co.  v.  Keith,  8  Ind. 
App.  57,  35  N.  E.  296. 

It  is  unquestionably  the  law  of  proximate 
cause  generally,  apart  from  its  specific  rela- 
tion to  acts  of  God,  that  whether  the  injury 
is  the  natural  and  probable  consequence  of 
the  act  or  omission  complained  of,  and  such 
as  ouglit  to  Iiave  been  anticipated,  is  ordi- 
narily a  question  of  fact  for  the  jury. 

Cooley,  Torts,  §  15;  4  R.  C.  L.  707. 

The  carrier,  in  order  to  excuse  himself 
from  liability  because  of  an  act  of  God,  must 
show  that  the  act  of  God  was  the  proximate, 
and  not  the  remote,  cause  of  loss. 

Merritt  v.  Earle,  29  N.  Y.  115.  86  Am. 
Dec.  292;  King  v.  Shepherd,  3  Story,  349, 
Fed.  Cas.  No.  7,804;  The  Majestic,  166  U.  S. 
375,  41  L.  ed.  1039,  17  Sup.  Ct.  Rep.  597, 
2  Am.  Neg.  Rep.  282. 

The  negligence  of  a  carrier  in  failing  to 
forward  promptly  goods  delivered  to  him  for 
transportation  is  tlie  proximate  cause  of 
their  loss,  where,  because  of  such  delay, 
they  are  overtaken  in  transit  by  a  flood 
and  destroyed  by  an  act  of  God,  even  though 
the  act  of  God  could  not  have  been  reason- 
ably anticipated. 

Bibb  Broom  Corn  Co.  v.  Atchison,  T.  &  8. 
L.R.A.1916D. 


F.  R.  Co.  94  Minn.  269,  69  L.R.A.  509,  110 
Am.  St.  Rep.  361,  102  N.  W.  709,  3  Ann. 
Cas.  450,  17  Am.  Neg.  Rep.  590;  Michaels 
v.  New  York  C.  R.  Co.  30  N.  Y.  564,  86 
Am.  Dec.  415 ;  Read  v.  Spaulding,  30  N.  Y. 
630,  86  Am.  Dec.  426;  Deming  v.  Grand 
Trunk,  R.  Co.  48  N.  H.  455,  2  Am.  Rep.  267; 
Cook  v„  Minneapolis,  St.  P.  4  S.  Ste.  M.  R. 
Co.  98  Wis.  624,  40  L.R.A.  457,  67  Am.  St. 
Rep.  830,  74  N.  W.  561;  Wolf  v.  American 
Exp.  Co.  43  Mo.  421,  97  Am.  Dec.  406;  1 
Am.  &  Eng.  Enc.  Law,  2d  ed.  596;  Phillips 
V.  Brigham,  26  Ga.  617,  71  Am.  Dec.  227: 
Salisbury  v.  Herchenroder,  106  Mass.  458,  8 
Am.  Rep.  354. 

It  was  the  grossest  continuing  negligence 
of  the  defendant  to  pass  by  and  leave  the 
rosin  at  the  mercy  of  a  probable  flood, 
knowing,  also,  that  the  height  of  this  flood 
could  be  determined  only  by  him  who 
sent  it. 

Norris  v.  Savannah,  F.  &  W.  R.  Co.  23 
FU.  182,  11  Am.  St.  Rep.  355,  1  So.  475; 
Summerlin  v.  Seaboard  Air  Line  R.  Co.  56 
Fla.  687,  19  L.R.A.  (N.S.)  191,  131  Am.  St. 
Rep.  164,  47  So.  557;  Clyde  S.  S.  Co.  v. 
Burrows,  36  Fla.  121,  18  So.  349;  Ethridge 
V.  Central  of  Georgia  R.  Co.  136  Ga.  677, 
38  L.R.A.(N.S.)  932,  71  S.  E.  1003,  Ann. 
Cas.  1912D,  128;  Durdeu  v.  Southern  R.  Co. 
2  Ga.  App.  66,  58  S.  E.  66;  Georgia  South- 
ern A  F.  R.  Co.  V.  Marchman,  121  Ga.  233, 
48  S.  £.  961 ;  Galena  &  C.  Union  R.  Co.  v. 
Rae,  18  111.  488,  68  Am.  Dec.  574;  4  R.  C. 
L.  722;  Alabama  G.  S.  R.  Co.  v.  Quarles, 
145  AU.  438,  5  L.R.A.(N.S,)  807,  117  Am, 
St.  Rep.  54,  40  So.  120,  8  Ann.  Cas:  308; 
Michaels  v.  New  York  C.  R.  Co.  30  N.  Y. 
564,  86  Am.  Dec.  415;  Green -Wheeler  Shoe 
Co.  V.  Chicago,  R.  I.  &,  P.  R.  Co.  130  Iowa, 
123,  5  L.R.A.(N.S.)  882;  106  N.  W.  498; 
Constable  v.  National  S.  S.  Co.  154  U.  S. 
51,  33  L.  ed.  903,  14  Sup.  Ct.  Rep.  1062; 
Hutchinson,  Carr,  2d  ed.  §  200. 

Proof  of  a  constant  and  habitual  practice 
and  usage  of  the  carrier  to  receive  goods 
when  they  are  deposited  for  him  in  a  par- 
ticular place,  without  special  notice  of  such 
deposit,  is  sufficient  to  show  a  public  offer 
by  the  carrier  to  receive  goods  in  that  mode, 
and  to  constitute  an  agreement  between  the 
parties  by  which  the  goods,  when  so  de- 
posited, shall  l>e  considered  delivered  to  him 
without  any  further  notice. 

Montgomery  4  E.  R.  Co.  v.  Kolb,  73  Ala. 
396,  4i)  Am.  Rep.  54;  Metropolitan  L.  Ins. 
Co.  v.  Shane,  98  Ark.  132,  135  S.  W.  8.36; 
Garrett  v.  Garrett,  252  111.  318,  96  N.  E. 
882;  Tarrant  v.  Tarrant,  156  Mo.  App.  725, 
137  S.  W.  56;  O'Kane  v.  O'Kane.  103  Ark. 
382,  40  L.R.A.(N.S.)  655,  147  S.  W.  73: 
W'olff  V.  Pomponia,  62  Colo.  109,  120  Pac. 
142;  Taylor  v.  Union  Sawmill  Co.  105  Ark. 
518,  152  S.  W.  150;  Glantz  v.  Chicago,  B.  & 
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Q.  R.  Co.  90  Neb.  608,  134  N.  W.  242;  West- 
ern R.  Co.  T.  Hart,  160  Ala.  699,  49  So.  371 ; 
Gulf  Coast  Transp.  Co.  t.  Howell,  67  Fla. 
608,  65  So.  661. 

ElliS)  J^  delivered  the  opinion  of  the 
court: 

C.  A.  Howell  and  C.  C.  Howell,  partners 
as  Howell  &  Son,  brought  suit  against  the 
Gulf  Coast  Transportation  Company,  a  cor- 
poration, common  carriers  of  freight  for 
hire  upon  the  Suwannee  river,  for  the 
alleged  negligent,  failure  of  the  common 
carrier  to  accept  and  transport  101  barrels 
of  rosin  belonging  to  the  plaintiffs,  and 
which  had  been  delivered  hy  them  at  a  land- 
ing on  the  river  for  transportation  by  the 
defendant  corporation,  and  by  reason  of 
which  alleged  negligent  failure  of  the  de- 
fendant corporation  to  accept  and  transport 
the  freight,  a  flood  which  was  then  rising 
in  the  river  swept  away  16  barrels  of  the 
rosin,  which  were  lost  to  the  plaintiff. 

The  declaration  alleged,  in  Substance,  that 
the  defendant  corporation  was  engaged  in 
the  business  of  a  common  carrier  of  freight 
for  hire  upon  the  Suwannee  river,  and  for 
such  purpose  used  a  certain  steamboat 
which  ran  between  Cedar  Keys  and  Bran- 
ford,  touching  at  other  landings  on  the  river, 
among  which  were  Old  Town,  Wannee,  and 
Rocky  Bluff,  which  latter  landing  is  in 
Lafayette  county.  That  the  defendant  kept 
ho  agent,  station  master,  nor  other  servant 
or  agent  at  Rocky  Bluff,  but  for  years  pre- 
vious to  the  24th  day  of  April,  1912,  it  was 
the  constant  and  habitual  custom  and  usage 
for  persons  who  desired  to  ship  freight  by 
the  defendant's  boat  to  place  the  freight  at 
the  landing  at  Rocky  Bluff,  and  it  was  the 
constant  and  habitual  custom  and  usage  of 
the  defendant  to  accept  and  transport  all 
freight  placed  there  for  transportation. 
That  prior  to  said  date  the  plaintiffs  and 
their  predecessors  in  business  for  yeafs  had 
been  engaged  in  the  manufacture  of  rosin 
and  spirits  of  turpentine,  and  had  been  for 
years  habitually  and  constantly  accustomed 
to  place  rosin  at  that  landing  for  transpor- 
tation by  the  defendant  without  designating 
the  consignee,  place  of  destination,  or  giv- 
ing to  the  defendant  any  instructions  as  to 
the  same,  but  merely  marked  on  the  barrels 
a  symbol,  initials,  or  name  denoting  the  con- 
signors, and  that  the  defendant  continuously 
and  habitually  accepted  and  carried  the 
rosin  so  placed  for  transportation.  That 
when  rosin  was  placed  by  the  plaintiffs  at 
the  landing  for  transportation  marked  as 
aforesaid,  the  defendant  would,  as  the  boat 
made  the  trip  up  the  river,  take  the  rosin 
to  Branford  and  deliver  it  to  the  Atlantic 
Coast  Line  Railroad  Company,  and  on  the 
trip  down  the  river  would  take  the  rosin 
L.R.A.1916D. 


and  deliver  it  to  the  Seaboard  Air  Line 
Railway  at  Wannee  or  to  the  Atlantic  Coast 
Idne  Railroad  Company  at  Old  Town.  That 
on  the  24th  day  of  April,  1912,  the  plaintifTs 
had  placed  101  barrels  of  rosin  at  the  Rocky 
Bluff  landing  for  transportation  by  the  de- 
fendant corporation,  llie  rosin  was  marked 
and  labeled  with  the  name  of  the  consignors, 
"Howell  &  Son."  That  the  rosin  had  been 
placed  there  by  the- plaintiffs  for  transporta- 
tion, relying  upon  the  custom  of  the  defend- 
ant corporation  to  carry  it  to  Branford,  or 
Wannee  or  Old  Town,  accordingly  as  the 
first  boat  of  the  defendant  passed  up  or 
down  the  river.  That  on  the  24th  day  of 
April,  1912,  the  water  in  the  Suwannee 
river  was  rapidly  rising,  which  fact  was 
known  to  the  defendant.  That  immediately 
following  that  date  the  water  rose  to  such 
a  height  that  plaintiffs  could  not  get  to 
Rocky  Bluff  to  protect  this  rosin  from  the 
rapid  rise  of  the  river.  That  during  that 
rise  of  the  river  Rocky  Bluff  landing  was 
totally  submerged  by  water,  and  10  barrels 
of  the  rosin  floated  away  and  were  lost. 
That  on  the  Said  24th  day  of  April,  1912, 
and  after  the  101  barrels  of  roein  had  been 
placed  by  the  plaintiffs  at  the  landing  for 
transportation,  the  steamboat  of  Uie  defend- 
ant passed  the  landing  at  Rocky  Bluff  be- 
tween noon  and  sundown  on  its  way  down 
the  river  to  Wannee  and  Old  Town.  That 
the  agent  of  the  defendant  in  charge  of  the 
boat  knew  that  the  rosin  was  at  the  landing 
for  transportation,  and  could  have,  by  the 
exercise  of  ordinary  diligence  and  care,  tak- 
en it  aboard  the  boat  and  carried  it  to  Wan- 
nee or  Old  Town,  as  had  been  its  constant 
and  habitual  custom  to  do,  bat  the  defend- 
ant carelessly,  improperly,  and  negligently 
failed  to  stop  its  boat  at  the  landing,  and 
"to  accept  and  receive"  and  promptly  and 
securely  carry  the  freight  therefrom,  by  rea- 
son of  which  negligence  the  plaintiffs  lost  the 
16  barrels  of  rosin  which  were  washed  away 
by  the  flood. 

A  demurrer  to  the  declaration  was  inter- 
posed by  the  defendant,  the  first,  second, 
third,  fifth,  sixth,  seventh,  eighth,  and  ninth 
grounds  of  which  are  argued.  These  grounds 
present  the  following  points :  First,  the  de- 
fendant had  no  notice  from  the  plaintiffs,  or 
"otherwise,"  that  the  goods  had  been  placed 
at  the  landing  for  shipment;  second,  that 
the  declaration  did  not  allege  that  the  bar- 
rels of  rosin  were  properly  marked  with  the 
name  of  the  consignee  and  destination,  and 
it  was  not  allied  that  the  rosin  was  ready 
for  delivery  when  the  defendant's  steamer 
passed  the  landing;  third,  the  name  of  the 
consignee  and  destination  of  the  rosin  was 
not  alleged;  fifth,  that  the  declaration 
showed  that  the  alleged  negligence  of  the  de- 
fendant was  not  the  proximate  cause  of  the 
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loss  to  the  plaintiff;  Bixth,  that  the  declara- 
tion showed  the  damage  resulted  from  the 
act  of  God;  seventh,  the  declaration  showed 
that  the  loss  resulted  from  plaintiffs'  ncgli- 
j^nce;  eighth,  that  the  declaration  showed 
contributory  negligence  on  the  part  of  the 
plaintiffs;  and,  ninth,  that  no  contract  was 
shown  on  the  defoidant's  part  to  carry  the 
goods;  that  the  barrels  of  rosin  were  not 
marked  so  as  to  indicate  the  name  of  the 
consignee  and  destination;  that  it  did  not 
appear  that  the  landing  was  the  "premises 
of  the  defendant,"  nor  did  the  declaration 
show  on  the  part  of  the  defendant  any 
breach  of  contract  or  duty  in  not  carrying 
the  rosin. 

The  overruling  of  the  demurrer  was  as- 
signed as  the  first  error. 

The  theory  upon  which  the  declaration  is 
framed  is  that  the  defendant,  as  a  common 
carries  of  freight,  by  habitual  custom  and 
usage,  agreed  with  its  patrons,  particularly 
the  plaintiffs,  that  the  deposit  of  goods  by 
the  shipper  for  transportation  at  Socky 
Bluff  landing  would  constitute  a  delivery  to 
the  defendant  at  that  point  upon  the 
passage  of  its  first  steamer;  that  such  cus- 
tom constituted  an  offer  by  Uie  'defendant  to 
receive  goods  in  that  way  for  transporta- 
tion. That  by  habitual  custom  and  usage, 
as  practised  between  the  plaintiffs  and  the 
defendant,  rosin  in  barrels  shipped  by  the 
pluntiffs  bore  no  other  mark  or  symbol  of 
ownership  than  the  name  or  initials  of  the 
plaintiffs,  and  no  other  shipping  directions 
or  instructions  were  required  to  be  given, 
and  that  the  defendant  should,  upon  the 
passage  of  its  flr^t  steamer,  take  the  freight 
and  carry  it  to  Wannee  and  deliver  it  to 
the  Seaboard  Air  Line  Railway,  or  to  Old 
Town  and  deliver  it  to  the  Atlantic  Coast 
Line  Railroad,  if  the  defendant's  first  pass- 
ing steamer  was  going  down  the  river,  or, 
in  case  the  steamer  should  be  going  up  the 
river,  to  carry  the  rosin  to  Branford  and 
deliver  it  to  the  Atlantic  Coast  Line  Rail- 
road; that  pursuant  to  this  custom  the 
plaintiffs  placed  at  Rocky  Bluff  landing  101 
barrels  of  rosin,  for  transportation  by  the 
defendant,  marked  with  the  plaintiffs'  trad- 
ing name,  "Howell  4  Son,"  and  that  on  the 


It  is  distinctly  allied  in' the  declaration 
that  when  the  defendant's  boat  passed  the 
Rocky  Bluff  landing  on  the  afternoon  of 
April  24,  1912,  the  rosin  was  "ready  and 
waiting"  to  be  carried  by  the  defendant. 

That  a  carrier  may,  by  habitual  custom 
and  usage,  agree  to  accept  and  receive 
freight  for  transportation  under  the  circum- 
stances alleged  in  the  declaration,  we  think 
is  undoubtedly  true.  See  4  Elliott,  Rail- 
roads, §§  1411-1413;  5  Am.  4  Eng.  Enc. 
Law,  2d  ed.  184;  1  Hutchinson,  Carr.  §§ 
115,  116;  Van  Zile,  Bailm.  4  Carr.  §  440; 
Ethridge  v.  Central  of  Georgia  R.  Co.  136 
Ga.  677,  38  L.R.A.(N.S.)  932,  71  S.  E. 
1063,  Ann.  Caa.  1912D,  128;  Montgomery  4 
E.  R.  Co.  V.  Kolb,  73  Ala.  396,  49  Am.  Rep. , 
54;  Merriam  v.  Hartford  4  N.  H.  R.  Co.  20 
Conn.  354,  52  Am.  Dec.  344;  Pittsburg,  C. 
C.  4  St.  L.  R.  Co.  V.  American  Tobacco  Co. 
126  Ky.  582,  104  S.  W.  377;  4  R.  C.  L. 
"Carriers,"  §  170;  Pratt  v.  Grand  Trunk  R. 
Co.  95  U.  S.  43,  24  L.  ed.  336. 

If  the  act  of  the  defendant  in  passing  the 
landing  with  its  boat  after  the  rosin  had 
been  placed  and  was  ready  for  transporta- 
tion was  a  Diligent  breach  of  its  duty  un- 
der the  circumstances,  then  such  breach  of 
duty,  concurring  with  the  rise  of  water  in 
the  river,  caused  the  loss,  and  the  defendant 
could  not  claim  that  the  act  of  God  was  the 
sole  proximate  cause  so  as  to  relieve  the  de- 
fendant from  lia\>Uity.  In  such  case  the 
rise  of  water  in  the  river  was  not  the  im- 
mediate, direct,  and  efficient  cause  of  the 
loss,  but  only  a  secondary  cause  which  with- 
out the  defendant's  negligence  would  not 
have  resulted  in  loss  to  the  plaintiffs.  See 
Clyde  S.  S.  Co.  v.  Burrows.  36  Fla.  121, 18  So. 
349 ;  Korris  v.  Savannah,  F.  &  W.  R.  Co.  23 
Fla.  182,  11  Am.  St.  Rep.  365,  1  So.  475; 
Seabord  Air  Line  R.  Co.  v.  MuUin,  —  Fla. 
— ,  post,  982,  70  So.  467,  decided  at  this 
term;  4  R.  C.  L.  "Carriers,"  §  183;  Wolf  v. 
American  Exp.  Co.  43  Mo.  421,  07  Am.  Dec. 
406;  Davis  v.  Wabash,  St.  L.  &  P.  R.  Co.  80 
Mo.  340,  1  S.  W.  327;  Read  v.  Spaulding, 
30  N.  Y.  630,  86  Am.  Dec.  426;  New  Bruns- 
wick S.  B.  4  Canal  Transp.  Co.  v.  Tiers,  24 
N.  J.  L.  697,  64  Am.  Dec.  394. 

The  liability  of  a  common  carrier  is  that 


24th  day  of  April,  1912,  the  rosin  so  placed  I  of  an  insurer  of  goods  intrusted  to  it  for 


by  the  plaintiffs  at  the  landing  was  ready 
for  shipment;  that  the  defendant's  steamer 
on  its  way  down  the  river  passed  the  land- 
ing on  the  afternoon  of  that  date,  after  the 
rosin  was  ready  for  shipment,  but  negli- 
gently failed  to  carry  it,  which  act  of 
negligence,  in  view  of  the  rising  river,  con- 
tributed to  the  loss  which  the  plaintiffs  sus- 
tained; that  although  the  flood  in  the  river 
was  the  act  of  God,  yet  the  injury  would 


transportation,  and  it  is  held  to  a  strict  ac- 
countability for  injury  to  or  loss  of  such 
goods.  While  an  act  of  God,  as  that  term 
is  defined  in  law,  may  relieve  the  carrier 
from  liability  for  the  loss  of  goods  in  its 
custody  occasioned  thereby  when  the  carrier 
itself  is  not  at  fault,  it  may  happen  that 
by  the  exercise  of  reasonable  diligence  and 
prudence  a  carrier  may  foresee  the  results 
likely  to  follow  an  impending  storm  or  ap- 


not  have  occurred  but  for  the  defendant's  de- 1  proaching  flood,  and  make  such  effort  and 
partnre  from  its  line  of  duty.  exercise  such  care  and  skill  as  the  circum- 
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stances  seem  reasonably  to  require  to  pro- 
tect the  goods  in  its  custody  for  transporta- 
tion from  injury  or  loss.  In  the  case  of  Sea- 
board Air  Line  R.  Co.  v.  MuIIin,  —  Fla.  — , 
post,  982,  70  So.  467,  this  court  rejected  the 
doctrine  announced  in  Oreen-Wheeler  Shoe 
Co.  V.  Chicago,  R.  I.  &  P.  R.  Co.  130  Iowa, 
123,  5  L.R.A.(N.S.)  882,  106  N.  W.  498,  8 
Ann.  Cas.  43,  to  the  effect  that  a  negligent 
delay  by  a  common  carrier  in  transporting 
goods  which  are  injured  by  an  act  of  God 
before  they  reach  their  destination  renders 
the  carrier  liable,  notwithstanding  the  de- 
structive act  of  God  could  not  reasonably 
have  been  foreseen  at  the  time  of  the  negli- 
gent delay,  but  adopted  what  we  consider 
the  more  reasonable  rule,  which  exempts  the 
carrier  from  liability  under  such  circum- 
stances. The  declaration  in  this  case,  how- 
ever, presents  a  situation  different  from  that 
in  which  a  delay  in  transporting  goods  re- 
sulted in  placing  them  in  the  path  of  a 
storm  or  the  way  of  a  flood  which  could  not 
have  been  reasonably  foreseen  at  the  time 
of  the  delay.  It  presents  a  situation  in 
which  the  act  of  God  was  transpiring  at  the 
time  of  the  alleged  negligent  departure  by 
the  carrier  from  its  line  of  duty,  and  the 
question  presented  is,  Could  the  probable  re- 
sults of  that  act  of  God  have  been  reason- 
ably foreseen  by  the  carrier,  and  by  the 
exercise  of  reasonable  prudence  and  dili- 
gence on  its  part  been  guarded  against  and 
the  goods  protected  from  injury  t  1  Hutch- 
inson, Carr.  §  292.  This  question,  we  think, 
should  have  been  submitted  to  the  jury. 

The  seventh  and  eighth  grounds  of  the  de- 
murrer raise  the  point  that  the  plaintiffs' 
negligence  contributed  to  the  loss.  Since  a 
common  carrier  is  liable  for  loss  or  injury 
to  goods  in  its  custody  for  transporta- 
tion, although  such  loss  resulted  from  an 
act  of  God  aided  by  the  carrier's  own  negli- 
gence, it  must  negative  all  contributing 
fault  of  its  own  when  it  relies  upon  tlie 
fault  or  negligence  of  the  shipper  as  con- 
curring with  the  act  of  God  in  producing 
the  loss.  A  case  like  this  is  differentiated 
from  those  cases  resting  primarily  upon  the 
defendant's  negligence  in  carrying  persons. 
As  stated  by  Judge  McClellan  in  the  case  of 
McCarthy  v.  Tx)uisvine  A  N.  R.  Co.  102  Ala. 
193,  48  Am.  St.  Rep.  29,  14  So.  370:  "The 
unaided,  unoontributed  to  negligence  of  the 
plaintiff  producing  the  injury  is  a  defense, 
but  where  there  is  negligence  also  on  the 
part  of  the  defendant,  without  which,  not- 
withstanding plaintiff's  fault,  the  injury 
would  not  have  happened,  this  fault  of  the 
defendant  neutralizes  and  eviscerates  the 
negligence  of  the  plaintiff  as  a  ground  of 
defense.  In  the  one  case,  plaintiff's  con- 
tributory negligence  destroys  the  cause  of 
action;  in  the  other,  defendant's  concurring 
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negligence  destroys  the  defense."  4  R.  C. 
L.  "Carriers,"  §  203;  Atlantic  Coast  Line 
R.  Co.  V.  Rice,  169  Ala.  265,  29  L..R.A. 
(N.S.)  1214,  52  So.  918,  Ann.  Cas.  1912B, 
389. 

The  declaration  does  not  show  that  the 
act  of  the  plaintiffs  in  placing  the  rosin 
at  the  landing  was  such  a  negligent  act  on 
their  part  as,  concurring  with  the  act  of 
God,  without  any  aiding  negligence  of  the 
defendant,  resulted  in  the  loss.  While  it  is 
true  that  the  rosin  would  have  been  carried 
away  in  the  flood,  if  the  defendant  had  not 
passed  the  landing  with  its  boat,  or  if  its 
failure  to  take  it  was  not  a  negligent  act 
on  its  part  under  the  circumstances,  the  dec- 
laration expressly  alleges  that  the  defend- 
ant's failure  to  carry  the  rosin  was  negli- 
gence on  its  part.  The  demurrer  was  prop- 
erly  overruled. 

The  defendant  filed  six  pleas  as  follows: 
First,  the  general  issue;  second,  that  Rocky 
Bluff  landing  was  not  a  regular  landing  for 
defendant's  boat;  that  it  received  freight 
from  that  landing  only  on  notice;  and  that 
it  had  no  notice  that  the  rosin  mentioned  in 
the  declaration  had  been  placed  at  the  land- 
ing for  transportation  by  defendant,  and  the 
rosin  was  never  delivered  to  defendant  for 
transportation;  third,  that  the  defendant 
did  not  receive  the  goods  for  transporta- 
tion; that  they  were  not  marked  in  the 
name  of  the  consignee  or  point  of  destina- 
tion nor  was  defendant  requested  to  receive 
and  transport  the  goods,  and  was  not  ad- 
vised by  plaintiff  that  the  goods  were 
marked  and  placed  at  the  landing  for  trano- 
portation  by  defendant.  The  fourth  plea 
in  full  is  as  follows:  "(4)  And  fur  a 
fourth  plea  this  defendant  says  that  on  tlir 
occasion  of  the  alleged  n^ligence,  the  re- 
cent heavy  rains  had  swollen  the  Suwaniio- 
river  to  such  a  great  extent  as  to  render 
transportation  thereon  extremely  diflicuU 
and  perilous,  both  to  defendant  and  ship- 
pers; that  at  that  date  the  waters  in  saiil 
river  were  rapidly  rising;  that  down 
stream,  between  the  point  where  defendant's 
steamboat  was  then  located  and  the  mouth  uf 
the  river  and  the  Gulf  of  Mexico,  there  was. 
and  is,  a  railroad  trestle  spanning  said 
river,  and  it  had  been  repeatedly  observed 
by  the  defendant's  employees  and  agent  > 
that  when  the  waters  in  said  river  should 
rise  to  a  great  height  it  was  extremely  dit- 
flcult  for  boats  such  as  ply  upon  said  river 
to  pass  through  said  railroad  bridge;  tliHt 
on  the  date  alleged  the  water  in  said  river 
was  rapidly  rising  as  aforesaid,  and  de- 
fendant's servants  realized  that  it  was  of 
great  importance,  not  only  to  the  safety  of 
the  defendant's  steamboat,  but  to  the  ship- 
pers whose  freight  and  goods  was  then  in 
the  possession  of  the  defendant  and  on  de- 
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frndant's  steamboat,  that  the  said  steam- 
boat should  be  run  by  and  below  said  rail- 
road bridge  before  the  waters  in  said  river 
should  rise  to  such  a  great  height  as  to  en- 
■danger  tlie  goods  of  the  defendant  and  ship- 
pers who  had  placed  goods  in  defendant's 
hands:  that  if  the  defendant's  servants  and 
agents  had  stopped  said  steamboat  at  said 
Rocky  Bluff  landing  and  remained  there  for 
the  period  of  time  neeessary  to  take  on 
board  the  said  lot  of  101  barrels  of  rosin, 
the  waters  in  said  river  would  have  risen 
to  such  a  great  height  before  they  could 
have  reached  said  railroad  bridge  with  said 
steamboat  that  the  defendant  verily  believes 
that  the  said  steamboat  would  have  been  in 
great  danger  of  being  wrecked  and  the  own- 
ers of  the  cargo  would  have  suffered  a  loss 
of  at  least  a  portion  of  their  goods;  that 
llie  perilous  circumstances  were  beyond  de- 
fendant's control,  and  the  great  freshet  then 
upon  said  river  was  the  act  of  God  and 
l>evond  the  defendant's  knowledge  or  con- 
trol." 

Fifth,  that  it  was  not  defendant's  duty 
to  stop  its  boat  at  the  landing  for  the 
purpose  of  taking  the  rosin  at  the  time  al- 
leged, not  having  been  notifled  and  requested 
to  do  so  by  the  plaintiffs;  that  the'plaintiffs, 
when  they  placed  the  rosin  on  the  landing 
knew,  or  should  have  known,  that  it  was 
in  danger  of  being  lost  on  account  of  the 
rising  waters  of  the  river;  that  they  placed 
the  rosin  at  the  landing  at  their  own  risk 
and  its  loss  was  due  to  their  negligence. 
It  is  also  alleged  in  this  plea  that  the  loss 
was  due  to  the  act  of  (}od.  And,  sixth,  that 
it  had  not  been  the  custom  and  usage  of  the 
defendant  to  receive  from  the  plaintiffs  or 
other  shippers  rosin  or  other  goods  for 
transportation  at  said  landing  without  no- 
tice to  the  defendant  that  the  goods  were 
re.ady  for  shipment  and  were  properly 
marked  showing  consignee  and  destination. 

The  plaintiff's  demurrer  to  the  second, 
third,  and  fifth  pleas,  replied  to  the  fourth, 
and  joined  issue  upon  the  first  and  sixth 
pleas,  and  the  defendant  joined  issue  upon 
the  plaintiff's  replication  to  the  fourth 
plea.  The  demurrer  was  sustained,  and  the 
defendant  assigns  as  the  second  error  that 
"the  court  erred  in  sustaining  plaintiffs' 
demurrer  to  defendant's  third,  fourth,  and 
fifth  pleas."  There  was  no  demurrer  to  the 
fourth  plea.  The  counsel  for  plaintiff  in 
error,  probably  intended  to  assign  as  error 
the  order  sustaining  the  demurrer  to  the 
defendant's  second,  third,  and  fifth  pleas. 
There  was  no  error  in  sustaining  the  de- 
murrer. The  matters  of  defense  set  up  in 
the  second  and  third  pleas  were  admissi- 
ble under  the  general  issue,  while  the  fifth 
plea,  stripped  of  its  surplusage,  and  re- 
garded as  one  setting  up  the  act  of  Grod 
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as  a  defense,  was  fully  covered  by  the  fourth 
plea. 

The  fourth,  fifth,  and  sixth  assignments 
question  the  sufficiency  of  the  evidence.  The 
case  presents  questions  of  constructive  de- 
livery by  custom  and  usage  of  the  plaintiffs' 
goods  to  the  defendant  for  transportation, 
and  negligence  of  the  defendant  in  failing 
to  take  the  goods  and  carry  them  under  the 
circumstances;  an  act  of  God  threatening 
and  impending  at  the  time  of  such  failure 
of  the  defendant  to  carry  them.  The  burden 
of  proof  on  both  issues,  we  think,  was  upon 
the  plaintiffs.  On  the  point  of  an  implied 
or  constructive  delivery  of  the  goods  by  the 
plaintiffs  to  the  defendant,  this  court  said, 
when  this  case  was  here  before,  that  such 
custom  must  be  clearly  '  and  definitely 
proven,  and  where  the  evidence  is  uncertain 
and  also  contradictory,  the  usage  and  cus- 
tom are  not  established.  Gulf  Coast  Transp. 
Co.  V.  Howell,  67  Fla.  508,  66  So.  661. 

Where  the  claim  is  made,  as  in  this  case, 
that  notwithstanding  the  intervoition  of  an 
act  of  God,  the  loss  would  not  have  hap- 
pened but  for  the  negligence  of  the  carrier 
in  unreasonably  delaying  the  transporta- 
tion of  the  goods,  and  thus  negligently  ex- 
posing them  to  the  destructive  act  of  God, 
the  burden  of  proof  is  upon  him  who  affirms 
it.  While  it  is  true  that  the  liability  of  a 
common  carrier  for  Injury  or  loss  of  goods 
intrusted  to  him  for  transportation  is  that 
of  an  insurer,  he  is  relieved  of  such  liability 
where  the  destruction  of  or  injury  to  the 
goods  result  solely  from  an  act  of  God. 
The  carrier's  liability  in  eases  where  goods 
are  injured  or  destroyed  in  his  custody  by 
act  of  God  rests  upon  his  negligence,  which, 
mingling  or  concurring  with  the  act  of  God, 
resulted  in  producing  the  loss.  The  carrier's 
liability  in  such  cases  is  that  of  a  common 
carrier,  and  not  that  of  an  insurer.  The  car- 
rier's position  is  the  same  as  that  where  he 
contratts  with  the  shipper  against  liability 
for  loss  or  damage  to  goods  from  certain 
causes  or  accidents.  In  one  case  the  carrier 
is  relieved  from  liability  by  the  act  of  God, 
in  the  other  by  his  contract  with  the  ship- 
per. In  each  case  the  plaintiff,  alleging 
negligence  of  the  carrier  notwithstanding 
the  excepted  causes,  has  the  burden  of  proof. 
See  Mitchell  v.  United  States  Exp.  Co.  4« 
Iowa,  214;  Muddle  v.  Stride,  9  Car.  4  P. 
380;  The  Glendarroch,  83  L.  J.  Prob.  N.  S. 
89;  L.  R.  [1894]  P.  226,  6  Reports,  686.  70 
L.  T.  N.  S.  344,  7  Asp.  Mar.  L.  Cas.  420, 
24  Eng.  Rul.  Cas.  385;  Little  Rook.  M.  R. 
&  T.  R.  Co.  v.  Corcoran,  40  Ark.  375; 
Insurance  Co.  of  N.  A.  v.  Lake  Erie  *  W. 
R.  Co.  162  Ind.  333,  53  N.  E.  382;  Terre 
Haute  A  L.  R.  Co.  v.  Sherwood,  132  Ind. 
129,  17  L.R.A.  339,  .32  Am.  St.  Rep.  239,  31 
N.  E.  781;  Morse  v.  Canadian  P.  R.  Co.  97 
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?.Ie.  <?,  S3  Atl.  874;  Sager  v.  Portsmouth, 
S.  £  P.  &  E.  R.  Co.  31  Me.  228,  SO  Am.  Dec. 
659;  Read  v.  St.  LouU,  K.  C.  4  N.  R.  Co. 
60  Mo.  190;  Witting  v.  St.  Louis  &  S.  F. 
R.  Co.  101  Mo.  631,  10  L.R.A.  602,  20  Am.  St. 
Rep.  636,  14  S.  W.  743;  Lamb  v.  Camden 
&  A.  R.  &  Transp.  Co.  46  N.  Y.  271,  7  Am. 
Rep.  327;  Cochran  v.  Dinsmore,  49  N.  Y. 
249;  Long  v.  Pennsylvania  R.  Co.  147  Pa. 
343,  14  L.R.A.  741,  30  Am.  St.  Rep.  732, 
23  Atl.  459;  Schaeffer  t.  Philadelphia  &  R. 
R.  Co.  168  Pa.  209,  47  Am.  St.  Rep.  884,  31 
Atl.  1088;  Hubbard  v.  Harnden  Exp.  Oo.  10 
R.  I.  244;  NashviUe,  C.  &  St.  L.  R.  Co.  v. 
Stone,  112  Tenn.  348,  105  Am.  St.  Rep.  955, 
79  S.  W.  1031;  LoulsviHe  &  N.  R.  Co.  v. 
Manchester  Mills,  88  Tenn.  653,  14  S.  W. 
314;  Schaller  t.  Chicago  &  X.  W.  R.  Co. 
97  Wis.  31,  71  N.  W.  1042;  Clark  v.  Bam- 
well,  12  How.  272,  13  L.  ed.  985;  Memphis 
k  C.  R.  Co.  V.  Reeves,  10  WaU.  176,  19  L.  ed. 
909;  Cau  V.  Texas  &  P.  R.  Oo.  194  U.  8. 
427,  48  L.  ed.  1053,  24  Sup,  Ct.  Rep.  663, 
16  Am.  ^eg.  Rep.  659;  The  Lennox  (D.C.) 
90  Fed.  308  i  The  Henry  B.  Hyde,  32  C.  C.  A. 
534,  61  U.  S.  App.  147,  90  Fed.  115;  The 
Hindoustan,  14  O.  C.  A.  650,  35  U.  S.  App. 
173,  67  Fed.  794;  1  Hutchinson  Carr.  §  312. 
Negligence  is  presumed  only  when  certain 
facts  naturally  and  logically  impute  the 
absence  of  that  degree  of  care  required  by 
law.  See  East  Tennessee  V.  &  G.  R.  Oo.  t. 
Mitchell,  11  Heiak.  400,  text,  404,  6  Am. 
Neg.  Cas.  444.'  The  cases  touching  this 
point,  however,  are  in  irreconcilable  con- 
flict. It  would  be  useless  to  attempt  a  dis- 
cussion ot  the  more  important  adjudica- 
tions upon  both  sides  of  the  controversy; 
it  would  lead  to  but  one  result,  and  that  is 
that  the  conflict  is  irreconcilable.  We  con- 
sider that  the  safer  course  is  to  follow  the 
rule  laid  down  in  the  authorities  above 
cited,  and  hold  that  where  the  loss  or  in- 
jury to  the  goods  in  the  hands  of  a  com- 
mon carrier  for  transportation  is  occasioned 
by  an  act  of  Qod,  the  carrier  is  prima  facie 
relieved  from  all  liability,  and  casts  upon 
the  shipper  the  burden  of  showing  liability 
nevertheless  1^  evidence  of  the  carrier's  neg- 
ligence. Western  Transp.  Co.  v.  Downer, 
11  Wall.  129,  20  L.  ed.  160. 

A  careful  examination  of  the  evidence  in 
the  case  as  exhibited  by  the  bill  of  excep- 
tions fails  to  show  that  the  second  trial 
of  the  case  developed  any  clearer  proof  of  the 
alleged  usage  and  custom  of  the  defendant 
to  stop  its  boat  at  Rocky  Bluff  landing 
upon  its  first  passage,  after  goods  had  been 
placed  there  by  the  plaintiffs  for  transpor- 
tation, than  was  .exhibited,  upon  the  record 
when  the  case  was  here  before.  In  some 
particulars  the  evidence  for  the  plaintiffs 
may  be  more  certain,  but  that  for  the  de- 
fendant is  equally  so.  Upon  the  entire  rec- 
L.R.A.1916D. 


ord,  however,  there  is,  in  our  opinion,  a  lack 
of  that  degree  of  clearness  and  definiteness 
as  to  the  existence  of  the  custom  which,  in 
the  former  opinion,  this  court  said  was  nec- 
essary. C.  A.  Howell  for  the  plaintiffs  tes- 
tified, that  it  was  the  "custom  for  the  boat 
people  to  take  this  rosin  on  the  boat  and 
i  carry  to  the  railroad  company  at  one  of 
the  three  points  mentioned  on  their  first 
trip  after  the  rosin  was  placed  there,  unless 
there  was  just  a  few  barrels." 

On  cross-examination  he  said :  "I  did  not 
know  this  of  my  own  personal  knowledge. 
I  was  not  always  present."  That  he  knew 
nothing  more  about  the  custom  than  he 
knew  when  he  testified  at  the  first  trial.  "I 
say  they  took  it  the  first  trip  so  far  as  I 
knew." 

Dr.  J.  M.  Mann  said :  "The  custom  as  to 
carrying  freight  was,  we  always  taking  it 
when  we  found  it  at  the  landing,  and  if 
there  was  anything  for  shipment,  we  car- 
ried it  on  our  first  trip  up  the  river." 

This  witness  was  at  one  time  in  the  em- 
ployment of  the  defendant  as  purser.  On 
cross-examination  he  said  that  at  the  for- 
mer trial  he  testified  that  ''it  was  the  gen- 
eral rule  to  stop  and  take  on  the  rosin  at 
the  first. passing  of  the  boat;  and,  if  we 
were  loaded,  we  would  sometimes  pass  with- 
out taking  it  on,  and  thai  later  double 
back  and  get  it." 

£.  S.  Gauldin  said,  he  had  been  engagi-d 
in  the  steamboat  business  on  the  Suwannee 
river  about  twelve  years.  "Rocky  Bluff  was 
a  landing  from  which  rosin  was  carried  by 
my  boat.  We  had  a  .list  of  the  landings  all 
along  the  river  from  where  we  received  stuff 
and  delivered  to  the  railroad,  and  delivered 
stuff  there  to  the  landing  were  kept  on  our 
regular  waybills  and  advertising,  and  every- 
thing. All  of  the  landings  we  received 
freight,  but  at  these  special  landings  de- 
livered anything  shipped  to  the  landings 
and  received  anything  on  the  landing  U> 
the  railroad;  that  was  the  custom  of  ship- 
ping at  Rocky  Bluff  at  that  time.  I  am 
familiar  with  the  custom." 

This  witness  worked  for  the  defendant  at 
one  time.  He  further  testified  that  it  wa-s 
"always  customary  for  the  steamboat  com- 
pany to  take  the  spirits  and  rosin  at  the 
landing  away  on  the  trip  that  they  went 
to  the  point  that  we  shipped  to." 

On  cross-examination  he  said:  "I  don't 
know  of  my  own  personal  knowledge  that 
the  defendant  company  always  took  the 
rosin  and  spirits  placed  at  the  landing  on 
their  first  trip  past." 

He  also  said  that,  if  "it  ever  failed  to 

carry  any  rosin  we  had  on  the  landing  on  the 

first  trip  that  way  that  it  was  shipped  to, 

I  don't  know  it,  and  I  would  have  known 

■  it  if  it  had."    "When  it  was  going  the  way 
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it  wad  shipped,  it  never  passed  there  with- 
'Out  taking  it  on." 

John  H.  Peck  for  the  defendant  said:  he 
was  in  the  employment  of  the  defendant 
during  the  year  1912.  He  was  master  of 
the  steamer  and  agent  of  the  company.  He 
said  the  custom  was  to  take  rosin  from  the 
landing  when  there  was  a  sufficient  amount 
gathered  on  the  btmk  for  shipment;  that  he 
did  not  always  stop  and  take  on  rosin  at 
Rocky  Bluff  landing  whm  there  was  a  car- 
load on  the  bank;  be  used  bis  own  discre- 
tion about  it,  "all  the  landings  the  same 
way."  I  did  not  always  atop  at  the  flrat 
passing  and  take  on  rOsin  deposited  at 
Hooky  Bluff;  we  generally  took  it  off  if 
there  was  an  occasion,  but  sometimes  passed 
by  and  got  it  going  back." 

The  evidence  does  not,  as  we  stated,  clear- 
ly and  definitely  show  such  a  usage  or  cus- 
tom, and  as  to  carrying  of  freight  by  the 
defendant  from  Rocky  Bluff  landing  as  is 


alleged  in  the  declaration.  The  plaintiffs, 
therefore,  failed  to  show  any  contract  with 
the  defendant  relative  to  the  shipment  of 
the  rosin,  and  showed  no  actual  or  construc- 
tive delivery  of  it  to  the  defendant  for 
transportation. 

As  to  proof  of  defendant's  negligence  in 
failing  to  remove  the  rosin  under  the  cir- 
cumstances,, even  if  it 'had  been  its  duty  by 
reason  of  any  contract  of  shipment  to  do  so, 
there  is  no  evidence  whatsoever.  On  the  other 
hand,  there  waa  evidence  that  the  flood  was 
an  unusual  one,  and  no  evidence  that  the 
defeadant  bad  any  reason  to  believe  or  an- 
ticipate the  rising  of  the  waters  to  the  great 
height  which  they  reached. 

The  judgment  of  the  court  below  is  re- 
versed. 

Taylor,  Ch.  J.,  and  Shaohlefnrd,  (;|pck- 
rell,  and  Whitfield,  JJ.,  concur. 


Aimotation — Duty  of  carrier   wliere   act   of  God   has  oecanr«d  or 
i  threatoied. 


'  For  the  earlier  cases  upon  this  ques- 
tion, ^e  note  to  Armstrong  v.  Illinois 
€.  R.  Co.  29  L.R.A.(N.S.)  671. 

For  the  duty  of  a  carrier  to  hasten 
shipment  or  take  other  precaution  to 
prevent  loss  threatened  without  any 
Antecedent  fault  on  its  part,  see  Pine 
Bros.  V.  Chicago,  B.  &  Q.  R.  Co.  39 
L.R.A.(N.S.)  639,  and  note. 

As  to  prior  delay  or  deviation  as  af- 
fecting carrier's  liability  for  loss  of  or 
damage  to  goods  by  act  of  Gk>d,  see  Sea- 
board Air  Line  R.  Co.  v.  Mullin,  post,  | 
982. 

It  is  the  duty  of  a  carrier  to  take  no- 
tice of  all  signs  of  an  approaching  flood, 
and,  if  they  are  of  such  character  as  rea- 
sonably to  awaken  apprehension,  to  take 
such  means  as  are  reasonably  within  its 
control  for  the  safety  of  goods  in  its 
care.  Davis  v.  Wabash,  St.  L.  &  P.-  R. 
Co.  (1883)  13  Mo.  App.  449. 

So,  where  a  carrier  has  notice  of  a 
flood  which  is  likely  to  damage  goods  in 
its  charge,  it  is  its  duty  to  exercise  rear 
sonable  care  in  protecting  the  property, 
and  this  duty  is  a  continuing  one  as  long 
as  the  loss  is  avoidable.  Cunningham  v. 
Pennsylvania  R.  Co.  (1912)  50  Pa. 
Super.  Ct.  609. 

Where  the  evidence  tends  to  show  that 
the  carrier  might,  by  the  exercise  of  due 
«are,  have  placed  a  ear  so  that  the  goods 
«ontained  in  it  would  not  have  been 
injured,  notwithstanding  the  severity 
of  the  stomL  the  question  of  the  car- 
rier's liability  is  for  the  jury.  St.  Louis 
&  S.  F.  R.  Co.  V.  Dreyfus  (1914)  42 
I..R.A.1916D. 


Okla.  401,  L.R.A.  1915D,  547,  141  Pac. 

773.     ■ 

If  a  carrier,  after  becoming  aware  of 
a  storm  and  the  impending  danger  to 
goods  in  its  care,  could,  by  the  exercise 
of  such  care  as  a  man  of  ordinary  pru- 
dence would  have  exercised  under  like 
circumstances,  have  protected  the  goods 
from  the  consequences  of  the  disaster, 
and  failed  to  do  so,  it  will  be  liable  not- 
withstanding the  storm  itself  was  of  un- 
precedented violence  and  could  not  have 
been  foreseen.  International  &  G.  N.  R. 
Co.  v.  Bergman  (1901)  —  Tex.  Civ,  App. 
— ,  64  S.  W.  999. 

W^here  a  carrier  knew  that  the  water 
of  a  river  had  risen  from  2  to  4  feet 
above  all  previous  records,  and  was  then 
rising  at  a  rapid  rate,  the  question 
whether  an  ordinarily  prudent  and  dili- 
gent person  would  then  have  taken  steps 
to  save  property  which  was  exposed  to 
the  perils  of  the  flood  was  properly  sub- 
mitted to  the  jury.  Ferguson  v.  South- 
em  B.  Co.  (1911)  91  S.  0.  61,  74  S.  E. 
129. 

Where  the  evidence  is  sufficient  to 
sustain  a  finding  that  a  carrier  was 
guilty  of  negligence  in  depositing  goods 
in  its  yards  at  the  time  it  did,  in  view 
of  the  history  of  the  stream  and  of  the 
warnings  sent  out  by  the  weather  bu- 
reau, and  other  evidence  of  an  approach- 
ing flood,  a  verdict  agsinst  it  will  be 
sustained.  Atchison,  T.  &  S.  F.  R.  Co. 
V.  Madden  (1907)  46  Tex.  Civ.  App. 
597,  103  8.  W.  1193. 

Where  there  was  some  evidence  that 
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the  carrier  had  sufficient  warning  of  an 
approaching  flood,  and  by  the  exercise 
of  proper  care  might  have  protected 
plaintiif's  goods  from  it,  the  question  of 
its  negligence  is  for  the  jury,  Fentiman 
V.  Atchison,  T.  &  S.  F.  R.  Co.  (1906)  44 
Tex.  Civ.  App.  455,  98  S.  W.  939. 

In  an  action  for  the  destruction  of 
goods  in  a  carrier's  yards,  by  an  unprece- 
dented flood,  based  upon  its  n^ligence 
in  not  removing  them  before  the  destruc- 
tive part  of  the  flood  came,  the  question 
is  whether  the  defendant  was  warned, 
not  merely  of  a  rise  in  the  river,  but  of 
the  approach  of  the  unprecedented  flood. 
Merritt  Creamery  Co.  v.  Atchison,  T.  & 
8.  F.  R.  Co.  (1909)  139  M*.  App.  149, 
122  S.  W.  322. 

Where  a  carrier  placed  a  ear  of  goods 
in  i^  yards  next  to  a  car  of  unslaked 
lime,  at  a  time  when  it  knew  that  the 
water  was  higher  than  it  ever  had  been 
known  to  be  before,  and  was  still  rising,, 
the  negligent  placing  of  the  ear  was  the 
proximate  cause  of  its  loss  by  fire  start- 
ed by  the  ignition  of  the  unslacked  lime 
upon  contact  with  the  rising  flood.  Bar- 
net  v.  New  York  C.  &  H.  R.  R.  Co. 
(1915)  167  App.  Div.  738,  153  N.  T. 
Supp.  374. 

In  National  Rice  Mill.  Co.  v.  New 
Orleans  &  N.  E.  R.  Co.  (1912)  132  La. 
615,  61  So.  708,  Ann.  Cas.  1914D,  1099, 
where  the  rise  of  the  river  was  forecast 
to  within  a  few  inches  of  the  maximum 
actually  attained,  and  the  carrier  had 
notice  of  this,  and  of  the  increasing 
height  of  the  flood,  but  made  no  effort 
to  save  the  cars  containing  plaintiff's 
rice,  which  had  been  stored  in  the  low- 
est part  of  its  yards  next  to  cars  con- 
taining unslaked  lime,  which  would 
ignite  on  contact  with  water,  until  it 
was  too  late  to  save  them  without  the 
risk  of  life,  it  was  held  that  the  carrier 
was  not  excused  from  liability  because 
of  the  unprecedented  flood. 

Where  goods  were  delayed  for  an  un- 


reasonable length  of  time  in  the  yards 
of  a  carrier,  and  were  there  overtaken 
by  a  flood,  the  carrier  was  liable,  espe- 
cially in  view  of  the  fact  that  ample 
warnings  were  given  of  the  approach  of 
the  flood.  Wabash.  R.  Co.  v.  Sharpe 
(1906)  76  Neb.  424,  124  Am.  St.  Rep, 
823,  107  N.  W.  758;  Sunderland  Bros. 
Co.  V.  Chicago,  B.  &  Q.  R.  Co.  (1911) 
89  Neb.  660,  131  N.  W.  1047. 

A  carrier  is  liable  for  injury  to  stock 
because  of  delay  en  route,  when  it  knew, 
or  should  have  known,  when  it  accepted 
them  for  shipment,  that  it  could  not 
transport  them  to  destination  within  a 
reasonable  time  because  of  unasual 
floods.  Tate  v.  Missouri  P.  B.  Co. 
(1910)  157  m.  App.  105. 

Where  cattle  were  delayed  in  ship- 
ment by  a  severe  snowstorm,  but  their 
injury  was  in  part  due  to  failure  of  the 
carrier  to  properly  care  for  them  during 
the  delay,  it  was  held  liable,  as  it%  neg- 
ligeace  -  mingled .  as  an  active  co-opera- 
tive cause  with  the  act  of  God.  Bell  v. 
Union  P.  R.  Co.  (1913)  177  IlL  App. 
374. 

In  Jonesboro,  L.  C.  &  E.  R.  Co.  v. 
Dunnavant  (1915)  117  Ark.  451,  174  S. 
W.  1187,  where  the  carrier  negligently 
delayed  the  shipment  of  com,  although 
informed  that  the  consignee  badly 
needed  it,  and  that  the  levee  was  liable 
to  break  and  prevent  its  shipment,  a 
verdict  for  the  cost  of  shipping  it  to 
another  point  and  hauling  it  by  wagon 
to  its  destination,  which  was  made 
necessary  by  the  breaking  of  the  levee, 
was  sustained. 

Where  a  carrier  negligently  stored 
casks  of  wine  while  they  were  delayed 
during  a  period  of  severe  cold  weather, 
so  that  they  were  frozen,  it  was  held 
that  the  carrier  was  liable,  as  its  negli- 
gence co-operated  with  the  act  of  God. 
Wolf  V.  American  Exp.  Co.  (1869)  43 
Mo.  421,  97  Am.  Dec.  406. 

R.  L.  S. 
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SEABOARD   AIR   LINE   RAILWAY,  Plff. 
in  Err;, 

V. 

W.  H.  MUIXIN. 
(—  ria.  — ,  70  So.  467.) 

Carrier  —  loss  by  act  of  God  •*-  UnhllUy. 

1.  Where,  in  the  course  of  transportation, 
goodtf  are  injured  by  an  unprecedented  flood, 
and   there   is  no  negligence  ou  the  part   of 

Headnotes  by  Whittiet-d,  J. 
L.R.A.1936D. 


the  common  carrier  in  taking  care  of  the 
goods,  or  otherwise,  the  loss  is  attributable 
to  the  flood  as  an  "act  of  God,"  and  the 
carrier  is  not  liable. 

For  other  cases,  see  Carriers,  III.  c,  «n  Dig. 
1-62  iV.  S. 


Note.  —  For  prior  delay  or  deviation  aa 
affecting  carrier's  liability  for  loss  of  or 
damage  to  goods  from  a«t  of  God,  see  an- 
notation following  this  case,  post,  988. 

As  to  duty  of  carrier  where  act  of  God 
has  occurred  or  is  threatened,  see  annota- 
tion following  Gulf  Coast  transp.  Co.  », 
I  Howell,  ante,  974. 
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Same  —  ncKllisont  dpiay  —  effect. 

2.  Whether  a  rommon  carrier  is  liable 
for  injury  to  goods,  where,  after  being  neg- 
ligently delayed  in  transit,  they,  while  atill 
in  transit,  are  injured  )>y  an  act  of  Ood, 
such  as  .an  unprecedented  flood,  depends 
upon  whether  the  negligent  delay  of  the  nar- 
rier  has  a  proximate  casual  relation,  or  a 
mere  remuti-  or  casual  relation,  to  the  sub- 
sequent injury. 

for  other  caaea,  tee  Carriers,  III.  c,  in  Dig. 

1-52  N.  8. 
Same  ^  proximate  cnnse. 

3.  A  nterely  negligent  delay  in  trans- 
porting goods,  which  delay  causes  the  goods 
to  be  at  a  point  in  transit  where  they  are 
injured  or  destroyed  by  an  unprecedented 
flood  that  could  not  have  been  foreseen  at 
the  time  of  the  delay,  does  not  render  the 
carrier  liable  for  the  direct  consequences  of 
the  flood  upon  the  goods,  if  there  he  no  mal- 
eonduct  by  the  carrier,  and  negligence  of 
the  carrier  in  not  providing  reasonably  safe 
and  adequate  facilities  for  and  attention  to 
the  safety  of  the  goods  does  not  directly 
contribute  to  tlie  injury,  even  though  the 
goods  would  not  have  been  at  the  point 
where  they  were  injured,  and  would  have 
escaped  the  flood,  but  for  the  negligent  de- 
lay of  the  carrier  at  the  time  when  the  flood 
could  not  have  been  foreseen.  Such  an  in- 
jury is  not  an  ordinary  sequence  of  the 
delay. 

For  other  oases,  see  Proximate  Cause,  III. 
in  Dig.  1-52  A".  8. 

(December  10,  1915.) 

ERROR  to  the  Circuit  Court  for  Marion 
County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
damages  for  loss  of  freight  injured  by 
flood  while  in  transit.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  L.  N.  Green  for  plaintiff  in  error. 

Mr.  H.  M.  Hampton,  for  defendant  in 
error : 

Defendant  being  negligent,  the  act  of  God 
will  not  excuse  him  from  liabilltv. 

Michaels  v.  Xew  York  C.  R.  Co.  30  N.  Y. 
.564,  86  Am.  Dec.  415 ;  Norris  v.  Savannah,  F. 
A  W.  R.  Co.  23  Fla.  182, 11  Am.  St.  Rep.  355, 
1  So.  475;  Read  v.  Spaulding,  30  N.  Y.  630, 
86  Am.  Dec.  426;  Condict  v.  Grand  Trunk 
R.  Co.  64  N.  Y.  500;  Southern  Exp.  Co.  v. 
Wotnack,  1  Heisk.  257;  Wabash  R.  Co.  v. 
Sharpe,  76  Neb.  424,  124  Am.  St.  Rep.  823, 
107  N.  W.  758:  McClary  v.  Sioux  City  &  P. 
R.  Co.  3  Neb.  44,  19  Am.  Rep.  631;  Wald  v. 
Pittsburg,  O.  C.  4  St.  L.  R.  Co.  162  111. 
545,  35  L.R.A.  3.56,  53  Am.  St.  Rep.  3.32,  44 
N.  E.  888;  Wolf  v.  American  Exp.  Co.  43 
Mo.  421,  97  Am.  Dec.  406;  Michigan  C.  R. 
Co.  V.  Curtis,  80  111.  324 ;  McGraw  v.  Balti- 
more A  0.  R.  Co.  18  W.  Va,  361,  41  Am. 
Rep.  696;  Deming  v.  Grand  Trunk  R.  Co. 
48  N.  H.  455,  2  Am.  Rep.  267;  Read  v.  St. 
Louis,  K.  C.  &  N.  R.  Co.  60  Mo.  199;  Davis 
L.R.A.1916D. 


V.  Garrett,  6  Bing.  716,  4  Moore  4  P.  540, 
8  L.  J.  C.  P.  253,  31  Revised  Rep.  524,  5 
Eng.  Rul.  Cas.  273;  Williams  v.  Grant,  1 
Conn.  487^  7  Am.  Dec.  235 ;  Crosby  v.  Fitch, 

12  Conn.  410,  31  Am.  Dec.  745;  Rodgers  v. 
Central  P.  R.  Co.  67  Cal.  607,  8  Pac.  377, 

13  Am.  Neg.  Oas.  346;  Salisbury  v.  Herch- 
enroder,  106  Mass.  458,  8  Am.  Rep.  354; 
Higgins  V.  Dewey,  107  Mass.  494,  9  Am. 
Rep.  63;  Shearm.  4  Redf.  Xeg.  §  3!):  ."Sa- 
vannah F.  4  W.  R.  Co.  V.  Commercial  Guano 
Co.  103  Ga.  590,  30  S.  E.  555;  Tliomas  v. 
Lancaster  Mills,  19  C.  C.  A.  88,  34  U.  S. 
App.  404,  71  Fed.  481 ;  New  Brunswick  S.  B. 
4  Canal  Transp.  Co.  v.  Tiers,  24  N.  J.  L. 
697,  64  Am.  Dec.  394;  1  Thomp.  Neg.  S§ 
68-72;  Hutchinson,  Carr.  §§  274,  301; 
Adams  Exp.  Go.  v.  Jackson,  92  Tenn.  32G, 
21  S.  W.  666;  Bostwick  v.  Baltimore  4  0. 
R.  Co.  45  N.  i.  712;  6  Cyc.  382. 

Whitfleld,  J.,  delivered  the  opinion  of 
the  court: 

An  action  was  brought  by  Mullen  against 
the  carrier  to  recover  damages  for  the  loss 
of  freight  injured  by  a  flood  in  transit. 
There  was  judgment  for  the  plaintiff,  and 
the  defendant  took  writ  of  error. 

It  appears  by  an  agreed  statement  of 
facts  that  the  goods  were  delivered  to  the 
defendant  carrier  at  Ocala,  Florida,  on  Feb- 
ruary 22,  1913,  for  transportation  to 
Youngstown,  Ohio,  according  to  the  terms 
and  conditions  of  a  bill  of  lading  delivered 
to  the  shipper  by  the  agent  of  the  defend- 
ant. That  the  shipment  was  loaded  on  the 
same  day  and  was  by  the  defendant  for- 
warded on  the  route  towards  its  destination 
in  the  state  of  Ohio,  arriving  in  Atlanta, 
Georgia,  on  March  18,  1913,  where  it  was 
delivered  by  the  defendant  at  once  to  the 
next  succeeding  carrier  for  further  trans- 
portation. That,  if  said  transportation  by 
the  defendant  had  been  with  due  and  rea- 
sonable speed  and  diligence,  said  shipment 
would  have  arrived  in  Atlanta,  Georgia,  and 
been  delivered  to  the  next  succeeding  car- 
rier not  later  than  February  28,  1913,  in- 
stead of  March  18,  1913.  That  on  receipt 
of  said  shipment  the  next  succeeding  car- 
rier, and  those  carriers  thereafter  in  the 
line  of  transportation,  forwarded  said  ship- 
ment with  all  due  and  reasonable  speed 
toward  the  ultimate  destination  thereof  in 
the  state  of  Ohio,  and  with  no  negligence 
which  in  any  manner  contributed  to  the  loss 
or  damage,  as  hereinafter  mentioned,  of  the 
aforesaid  personal  property.  That  if  the 
defendant  had  transported  said  shipment  to 
Atlanta,  Georgia,  and  delivered  the  same  to 
the  next  succeeding  carrier  with  due  and 
reasonable  speed  and  despatch,  the  same 
would  have  arrived  at  its  destination  in  the 
state   of   Ohio   and   been   delivered   to   the 
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plaintiff  in  time  to  have  avoided  the  loss. 
That  said  ahipment  having  arrived  from 
Atlanta,  Georgia,  in  due  course,  in  the  state 
of  Ohio,  wag  caught  in  the  latter  state  in 
great  rains  and  floods  of  water  which  de- 
stroyed certain  portions  of  said  shipment 
a.nd  badly  injured  other  portions  thereof. 
That  the  rains  and  floods  aforesaid  were  the 
most  sudden  and  violent  ever  known  at  or 
in  the  vicinity  where  said  shipment  was 
then  caught  and  damaged  as  aforesaid,  and 
they  occurred  at  least  six  days  after  the 
defendant  had  delivered  said  shipment  to 
the  next  succeeding  carrier  at  Atlanta, 
Georgia,  as  hereinbefore  mentioned,  the 
coming  or  happening  of  which  rains  and 
floods  it  was  utterly  impossible  for  the  de- 
fendant under  any  circumstances  to  have 
foreseen  at  any  time  prior  to  the  delivery 
of  said  shipment  to  the  aforesaid  next  suc- 
ceeding carrier.  That  during  the  months 
of  February,  March,  April,  and  May,  1913, 
the  defendant,  and  other  common  carriers 
over  whose  line  of  road  plaintiff's  shipment 
aforesaid  moved,  had  on  file  with  the  Inter- 
state Commerce  Commission  of  the  United 
States,  and  in  full  force  and  effect,  certain 
tariffs  or  schedules  of  freight  rates  ap- 
plicable to  this  shipment.  That  as  a  mat- 
ter of  fact  the  shipment  was  turned  over 
by  the  representative  of  the  plaintiff  to  the 
defendant  as  a  carload  shipment,  which 
the  defendant  accepted.  The  car  was  duly 
sealed  up  at  Ocala  and  moved  forward  to 
Yoimgstown,  Ohio,  under  that  seal  for  the 
entire  distance.  That  had  the  shipment 
gone  forward  as  less  than  a  carload  move- 
ment, it  would  have  been  subject  to  a 
number  of  removals  between  Ocala  and 
Youngstown,  aforesaid,  thereby  greatly  in- 
creasing danger  of  damage  and  loss  thereto. 
The  statement  of  fact  shows  that  a  car- 
load of  household  goods  being  transported 
ip  interstate  commerce  from  Ocala,  Florida, 
to  Youngstown,  Ohio,  was  n^ligently  de- 
layed en  route  before  it  reached  Atlanta, 
Georgia.  After  leaving  Atlanta  and  before 
reaching  destination  the  goods  were  injured 
by  an  unprecedented  flood — an  act  of  God — 
which  could  not  reasonably  have  been  fore- 
seen when  the  negligent  delay  occurred. 
If  there  had  been  no  delay  in  the  transpor- 
tation before  reaching  Atlanta,  the  ahip- 
ment might  have  been  completed  without 
injury  from  the  flood. 

The  liability  of  a  common  carrier  of 
goods  is  that  of  an  insurer;  and  in  cases 
of  loss  of  or  injury  to  goods  intrusted  to  it 
for  transportation,  no  excuse  avails  the 
carrier,  except  that  such  loss  or  injury  was 
caused  by  the  act  of  God,  or  by  the  public 
enemies  of  the  state,  or  by  the  sole  fault  of 
the  shipper  or  his  agent.  1  Moore,  Carr, 
.306.  A  common  carrier  of  goods  is  an  In- 
L.R.A.1916D. 


surer  against  all  risks  of  loss  or  injury, 
except  those  resulting  directly  from  the  act 
of  God  or  the  public  enemy  without  the 
intervention  of  human  agency.  Clyde  8.  S. 
Co.  V.  Burrows,  36  Fla.  121,  18  So.  349. 

The  only  acts  of  God  that  excuse  common 
carriers  from  liability  for  loss  of  or  injury 
to  goods  in  transit  are  those  operations  of 
the  forces  of  nature  that  could  not  have 
been  anticipated  and  provided  against,  and 
that  by  their  superhuman  force  imexpected- 
ly  injure  or  destroy  goods  in  the  custody  or 
control  °of  a  commMi  carrier.  See  4  R.  C. 
L.  p.  709;  Benedict  Pineapple  Co.  v.  At- 
lantic Coast  Line  R.  Co.  65  Fla.  514,  20 
L.R.A.(N.S.)  92,  46  So.  732.  Sec  also  13 
Mod.  Am.  Law,  79. 

Where  in  the  course  of  transportation 
goods  are  injured  by  an  unprecedented 
flood,  and  there  is  no  negligence  on  the  part 
of  the  common  carrier  in  taking  care  of  the 
goods  or  otherwise,  the  loss  is  attributable 
to  the  flood  as  an  act  of  God,  and  the  car- 
rier is  not  liable.  Norris  v.  Savannah,  F. 
4  W.  R.  Co.  23  Fla.  182,  11  Am.  St.  Rep. 
355,  1  So.  475.  But  where  the  flood  should 
have  been  anticipated,  in  time  to  save  the 
goods,  or  the  carrier  was  negligent  in  not 
protecting  the  goods,  or  exposed  the  goods 
to  the  flood,  or  tortiously  withheld  the 
goods,  or  so  deviated  from  the  proper  route 
as  to  amount  to  a  conversion  of  the  goods, 
or  the  negligence  of  the  carrier  contributes 
directly  to  the  injury,  or  the  carrier  faila 
to  provide  reasonably  adequate  an'l  safe 
facilities,  which  directly  contributed  to  tiie 
injury,  the  carrier  is  liable.  See  National 
Rice  Mill  Co.  v.  Kew  Orleans  £  N.  E.  R. 
Co.  132  La.  615,  61  So.  708,  Ann.  Caa. 
1914D,  1099;  Wabash  R.  Co.  v.  Sharpe,  76 
Neb.  424,  124  Am.  St.  Rep.  823.  107  N.  W. 
758;  Michaels  v.  New  York  C.  R.  Co.  30 
N.  Y.  564,  86  Am.  Dec.  415;  Wolf  v.  Amer- 
ican Exp.  Co.  43  Mo.  421,  97  Am.  Dec  406; 
New  Brunswick  S.  B.  &  Canal  Transp.  Co. 
V.  Tiers,  24  N.  J.  L.  697,  64  Am.  Dec.  394; 
Crosby  v.  Fitch,  12  Conn.  410,  31  Am.  Dec 
745;  Henry  v.  Atchison,  T.  A  S.  F.  R.  Co. 
83  Kan.  104,  28  L.R.A.(N.S.)  1088,  109 
Pac.  1005;  Davis  v.  Wabash,  St.  L.  &  P.  R. 
Co.  89  Mo.  340,  1  S.  W.  327;  Pruitt  v.  Han- 
nibal &.  St.  J.  R.  Co.  62  Mo.  527;  Rich- 
mond k  D.  R.  Co.  v.  Benson,  86  Ga.  203,  22 
Am.  St.  Rep.  446,  12  S.  E.  357,  4  R,  C.  L. 
p.  718;  Pinkerton  v.  Missouri  P.  R,  Co. 
117  Mo.  App.  288,  93  S.  W.  849;  Wabash 
R.  Co.  V.  Sharpe,  76  Neb.  424,  124  Am.  St. 
Rep.  823,  107  N.  W.  758;  McGraw  v.  Balti- 
more A  0.  R.  Co.  18  W.  Va.  361,  41  Am. 
iRep.  696;  Hewett  v.  Chicago,  B.  A.  Q.  R. 
Co.  63  Iowa,  611,  19  N.  W.  790;  St.  Louis 
&  S.  F.  R.  Co.  V.  Drayfus.  42  Okla.  401, 
L.R.A.  1915D,  547,  141  Pac.  773;  Bell  ▼. 
Union  P.  R.  Co.  177  111.  App.  374;  Tbonoas 
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V.  Lancaster  Mills,  19  C.  C.  A.  88,  34  U.  S. 
App.  404,  71  Fed.  481;  Texas  t  P.  R.  Co.  v. 
Coutourie,  68  C.  C.  A.  177,  135  Fed.  4(55; 
.\tchi8on,  T.  i  S.  F.  R.  Co.  v.  Madden  S. 
&  Oo.  46  Tex.  Civ.  App.  597,  103  S.  W.  1193. 
See  also  Benedict  Pineapple  Co.  v.  Atlantic 
Coast  Line  R.  Co.  55  Fla.  514,  20  L.R.A. 
(N.S.)  92,  46  So.  732;  De  Funiak  Springs 
V.  Perdue,  69  Fla.  326,  68  So.  234. 

In  Read  v.  Spaulding,  30  N.  Y.  630,  86 
Am.  Dec.  426;  Green-Wheeler  Shoe  Oo.  v. 
Chicago,  R.  I.  ft  P.  R.  Co.  130  Iowa,  123, 
5  L.R.A.(N.S.)  882,  106  N.  W.  498,  8  Ann. 
Cas.  45;  Bibb  Broom  Com  Co.  v.  Atchison, 
T.  &  S.  F.  R.  Oo.  94  Minn.  269,  69  L.R.A. 
509,  110  Am.  St.  Rep.  361,  102  N.  W.  709, 
3  Ann.  Cas.  450,  17  Am.  Neg.  Rep.  590; 
Alabama  G.  8.  R.  Co.  t.  Quarles,  146  Ala. 
436,  5  L.RA.(N.S.)  867,  117  Am.  St.  Rep. 
54,  40  So.  120,  8  Ann.  Caa.  308;  Wald  v. 
Pittsburg,  C.  C.  4  St.  L.  R.  Co.  162  111. 
545,  35  L.R.A.  366,  53  Am.  St.  Rep.  332, 
44  N.  E.  888;  and  other  somewhat  simi- 
lar cases. — the  courts  hold  that  when  there 
is  a  negligent  delay  by  a  common  carrier 
in  transporting  goods,  and  subsequently  he- 
fore  reaching  destination  the  goods  are  in- 
jured by  an  act  of  God  that  could  not  rea- 
sonably have  been  foreseen  at  the  time  of 
the  negligent  delay,  the  carrier  is  liable.  4 
R.  C,  L.  p.  722;  Moore,  Carr.  p.  371.  Such 
holdings  are  presumably  predicated  upon 
the  theory  that  the  delay  is  a  concurring 
and  proximate  cause  of  the  loss  or  injury, 
or  that  because  of  the  delay  the  law  en- 
larges the  liability  of  the  common  carrier 
by  withdrawing  the  exemption  from  liabil- 
ity that  usually  exists  when  goods  in  tran- 
sit are  injured  by  an  act  of  God. 

The  United  State?  Supreme  Court  aad 
the  courts  of  a  number  of  the  states  hold 
that  a  delay  in  transportation  which  places 
the  shipment  in  the  track  of  an  unprece- 
dented flood  is  a  remote,  and  not  a  proxi- 
mate, cause,  .of  an  injury  to  the  shipment 
by  the  flood,  and  the  carrier  is  not  liable 
merely  because  of  the  delay.  Such  courts 
base  the  exemption  of  the  carrier  from  lia- 
bility upon  the  ground  that  the  delay  was 
too  remote,  and  that  the  proximate  cause 
of  the  injury,  to  wit,  the  destructive  act 
of  God,  could  not  have  been  foreseen  and 
provided  against  aa  a  probable  result  of 
the  negligent  delay.  In  this  view  the  car- 
rier is  held  not  liable  even  though  the  in- 
jury would  not  have  occurred  but  for  the 
previous  delay  in  transportation  which 
caused  the  shipment  to  be  in  the  track  of 
the  flood.  See  Memphis  k  C.  R.  Co.  v. 
Reeves,  10  Wall.  176,  19  L.  ed.  909;  St. 
Louis,  I.  M.  A,  S.  R.  Oo.  v.  Commercial  Un- 
ion Ins.  Co.  139  U.  S.  223,  text  237,  35  L. 
ed.  154,  11  Sup.  Ct.  Rep.  554;  Empire 
SUte  Cattle  Co.  v.  Atchison,  T.  A  S.  F.  R. 
L.R.A.1916D. 


Co.  (C.  C.)  135  Fed.  135;  Scott  v.  Balti- 
more, C.  &  R.  S.  B.  Co.  (C.  C.)  19  Fed. 
5«;  Daniels  v.  Ballantine,  23  Ohio  .St.  .')32, 
13  Am.  Rep.  264;  Yazoo  4  M.  Valley  R. 
Oo.  V.  Millsaps,  76  Miss.  865,  71  Am.  St. 
Rep.  543,  25  So.  672;.  Herring  v.  Chesa- 
peake 4  W.  R.  Co.  101  Va.  778,  45  8.  E. 
322;  Morrison  v.  Davis,  20  Pa.  171,  57  Am. 
Dec.  695;  Rodgers  v.  Missouri  P.  R.  Co.  75 
Kan.  222,  10  L.R.A. (N.S.)  658,  121  Am. 
St.  Rep.  416,  88  Pac.  885,  12  Ann.  Cas. 
441;  Sauter  v.  Atchison,  T.  4  S.  F.  R.  Co. 
78  Kan.  331,  97  Pac.  434;  Grier  v.  St. 
Louis  Merchants'  Bridge  Terminal  R.  Co. 
108  Mo.  App.  565,  84  S.  W.  158;  Armstrong, 
B.  4  Co.  V.  Illinois  C.  R.  Co.  28  Okla.  352, 
29  L.R.A.(N.S.)  671,  109  Pac.  216;  Hunt 
V.  Missouri,  K,  4  T.  R.  Co.  —  Tex.  Civ.  App. 
— ,  74  S.  W.  69;  International  4  G.  X.  R. 
Oo.  V.  Bergman,  —  Tex.  Civ.  App.  — ,  64  S. 
W.  909;  Denny  v.  New  York  C.  R.  Co.  13 
Gray,  481,  74  Am.  Dec.  645;  4  R.  C.  L.  721; 
1  Hutchinson,  Carr.  3d  ed.  §§  297  et  scq.; 
Moffatt  Commission  Co.  v.  Union  P.  R.  Co. 
113  Mo.  App.  544,  88  8.  W.  117;  Lamar 
Mfg.  Co.  V.  St.  Louis  4  S.  F.  R.  Co.  117 
Mo.  App.  453,  93  S.  W.  851;  General  Fire 
Extinguisher  Co.  v.  Carolina  4  N.  W.  R.  Co. 
137  N.  C.  278,  49  8.  E.  208;  Lightfoot  v. 
St.  Louis  4  S.  F.  R.  Co.  126  Mo.  App.  532, 
104  8.  W.  482;  2  Mod.  Am.  Law,  p.  125. 

Interstate  shipments  of  freight  are  sub- 
ject to  the  paramount  r^ulations  of  Con- 
gress. One  of  the  regulations  prescribed  by 
an  act  of  Congress  is  "that  any  common 
carrier,  railroad,  or  transportation  com- 
pany receiving  property  for  transportation 
from  a  point  in  one  state  to  a  point  in 
another  state  shall .  issue  a  receipt  or  bill 
of  lading  therefor  and  shall  be  liable  to 
the  lawful  holder  thereof  for  any  loss,  dam- 
age, or  injury  to  such  property  caused  by 
it  or  by  any  common  carrier,  railroad,  or 
transportation  company  to  which  such 
property  may  be  delivered  or  over  whose 
line  or  lines  such  property  may  pass." 
[34  Stat,  at  L.  595,  chap.  3591,  §  7,  Comp. 
Stat.  1913,  §  8592]. 

Within  the  meaning  of  the  quoted  act  of 
Congress,  Was  the  injury  to  the  goods 
"caused  by"  any  of  the  railroad  companies 
to  which  they  were  intrusted  en  route? 

Treating  the  interstate  shipment  under 
the  Federal  law  or  otherwise  as  involvingr 
only  one  transportation  from  the  point  of 
origin  to  destination,  though  different  car- 
riers severally  covered  portions  of  the  en- 
tire route,  the  liability  of  the  defendant 
initial  carrier  is  no  greater  than  it  would 
be  if  it  transported  over  the  entire  route 

Whether  a  common  carrier  is  liable  for 
injury  to  goods,  where,  after  being  negli- 
gently delayed  in  transit,  the  goods,  while 
still   in  tarnsit    are  injured   by  an  act  of 
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God,  such  as  an  unprecedented  flood,  de- 
pends upon  whether  the  negligent  delay  of 
the  carrier  has  a  proximate  casual  rela- 
tion, or  a  mere  remote  or  casual  relation, 
to  the  subsequent  injury.  * 

At  common  law,'  in  the  absence  of  a  bind- 
ing contract  otherwise  fixing  liability,  a 
common  carrier  is,  with  certain  exceptions, 
liable  as  an  insurer  to  a  shipper  for  losses 
of  or  injuries  to  goods  being  transported. 
If  the  losses  or  injuries  are  caused  by  an 
act  of  God  that  could  not  have  been  fore- 
seen, and  from  which  the  carrier  could  not 
by  the  exercise  of  due  care  protect  the 
goods,  the  carrier  is  not  liable.  But  if, 
prior  to  a  loss  of  or  injury  to  goods  in 
transit,  the  conduct  of  the  carrier  consti- 
tutes in  fact  or  in  law  a  tortious  conver- 
sion of  the  goods,  the  carrier  is  liable  as 
for  the  unlawful  conversion,  even  though 
the  goods  are  subsequently  injured  or  de- 
stroyed by  an  unforeseen  and  overpowering 
act  of  God.  And  if  negligence  or  fault  of 
the  carrier  contributed  proximately  to  an 
injury  or  loss  that  was  directly  caused  by 
an  act  of  God,  the  carrier  is  liable  if  the 
loss  or  injury  followed  in  ordinary  natural 
sequence  from,  or  was  a  natural  and  proba- 
ble result  of,  the  carrier's  negligence  or 
fault.  In  the  latter  class  of  cases,  the  lia- 
bility of  the  carrier  is  for  a  n^ligent  breach 
of  contract  or  legal  duty,  and  the  rights  of 
the  parties  are  determined  by  the  rules 
of  law  relative  to  actionable  negligence. 

Actionable  negligence  exists  when  a  loss 
or  injury  to  one  without  fault  results  di- 
rectly from  another's  mere  negligence,  or 
when  the  loss  or  injury  sustained  by  one 
is  such  as  results  in  ordinary  natural 
sequence  from  the  negligence,  or  such  as 
naturally  and  ordinarily  should  have  been 
regarded  as  a  probable,  not  as  a  merely 
possible,  result  of  the  simple  negligence  of 
another.  Conversely,  when  the  loss  or  in- 
jury is  not  a  direct  result  of  the  mere 
negligence,  and  the  loss  or  injury  is  not 
a  natural  ordinary  sequence,  or  such  as 
naturally  and  ordinarily  should  have  been 
regarded  as  a  probable,  and  not  a  merely 
possible,  result  of  the  simple  negligcnco, 
the  negligence  is  not  actionable.  See  2 
Mod.  Am.  Law,  pp.  114  et  seq.  If  an  in- 
de.pendent  efficient  cause  intervenes  between 
the  negligence  and  the  injury,  and  the  orig- 
inal negligence  does  not  directly  contribute 
to  the  force  or  effectiveness  of  the  interven- 
ing cause,  the  original  negligence  is  not 
regarded  as  a  proximate  cause  of  the  in- 
jury, even  though  the  injury  miglit  not 
have  occurred  but  for  the  original  negli- 
gence. A  proximate  cause  stands  next  in 
casual  relation  to  the  effect.  Chicago  &  E. 
I.  R.  Co.  V.  Heerey,  105  111.  App.  647 ;  Per- 
kins V.  Morgan  Lumber  Oo.  68  Fla.  503,  67 
L.R.A.1916D 


So.  126;  Illinois  C.  R.  Co.  v.  Slier,  292  III. 
390,  15  L.R.A.(N.S.)  819,  82  N.  E.  362,  11 
Ann.  Cas.  368.  A  proximate  cause  pro- 
duces the  result  in  continuous  sequence, 
and  without  which  the  result  would  not 
have  occurred,  Ramsbottom  v.  Atlantic 
Coast  Line  R.  Co.  138  N.  C.  38,  50  S.  E. 
448.  These  principles  are  applicable  where 
injuries  occur  from  mere  negligence  that 
is  a  breach  of  contract  or  of  a  public  duty 
by  a  common  carrier,  where  no  malconduct 
is  involved,  and  the  negligence  is  not  in 
failing  to  provide  reasonable  facilities  re- 
quired by  law  or  to  give  proper  attention 
which  directly  contributed  to  the  injury 
In  this  case  the  carrier  was  merely  negli- 
gent in  delaying  the  shipment,  there  being 
no  conversion  in  law  or  deviation  from  the 
proper  route,  or  malconduct  or  lack  of  rea- 
sonably adequate  and  safe  facilities.  There 
was  subsequent  to  the  delay  "no  negligence 
which  in  any  manner  contributed  to  the 
loss  or  damage,"  as  is  expressly  stipulate*) 
An  assumption-  that  the  goods  would  not 
have  been  injured  had  the  carrier  not  ne^ili- 
gently  delayed  the  shipment  en  route  before 
the  flood  happened  will  not  conclusively 
show  liability  of  the  carrier,  since  the  neg- 
ligent delay  did  not  directly  cause  or  con- 
tribute to  the  injury,  and  had  no  causal 
relation  to,  and  did  not  contribute  to,  the 
injury  or  to  the  effectiveness  of  the  flood, 
the  direct  cause  of  the  injury,  and  any  char- 
acter of  injury  to  the  shipment  from  an 
unprecedented  flood  could  not  reasonably 
be  regarded  as  being  an  ordinary  natural 
sequence  or  as  naturally  and  ordinarily  a 
probable  result  of  the  merely  negligent  de- 
lay during  a  period  when  there  was  noth- 
ing to  foretell  an  unusual  flood  on  the 
route.  The  shipment  being  household 
goods,  loss  of  their  use  for  a  period  equal 
to  the  delay,  and  perhaps  other  losses, 
would  be  natural  and  ordinary  results  of 
the  delay  in  their  transit  that  should  rea- 
sonably have  been  anticipated  for  which 
the  carrier  would  be  liable  in  damages;  but 
injury  or  loss  from  an  unprecedented  flood 
overtaking  them  before  arriving  at  their 
destination  was  not  an  ordinary  natural 
sequence  of  the  delay,  and  such  an  injury 
was  not  naturally  or  ordinarily  a  probable 
result  of  a  delay  in  transit  that  should  rea- 
sonably have  been  anticipated  by  the  car- 
rier, when  there  was  no  reason  in  escperi- 
ence  or  in  a  warning  at  the  time  of  the 
delay,  for  anticipating  the  unprecedented 
flood  that  subsequently  injured  the  gonds 
before  they  reached  their  destination.  It 
is  expressly  agreed  that  "the  coming  or 
happening  of  which  rains  and  floods  it  wa« 
utterly  impossible  for  the  defendant  under 
any  circumstances  to  have  foreseen  at  any 
time  prior  to  the  delivery  of  said  shipment 
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to  the  aforesaid  next  succeeding  carrier," 
and  "that  the  rains  and  floods  aforesaid 
were  the  most  sudden  and  violent  ever 
known  at  or  in  the  vicinity  where  said 
shipment  was  then  caught  and  damaged  as 
aforesaid." 

Common  carriers  are  not  liable  in  dam- 
ages for  injuries  to  goods  in  transit  caused 
solely  by  an  act  of  God  that  could  not  have 
been  foreseen.  This  exemption  from  liabil- 
ity is  allowed  by  law  because  of  the 
assumed  inability  of  the  carriers  to  jjrovide 
against  the  consequences  of  an  act  of  God 
that  could  not  be  foreseen  and  that  is  over- 
powering in  its  destructive  force  and  effect. 
A  flood  of  unprecedented  volume  and  de- 
structive force  may  be  such  an  act  of  God 
as  relieves  a  common  carrier  from  its  dam- 
aginjc  effect  upon  goods  being  transported 
by  the  carrier,  when  the  flood  ■  could  not 
have  been  anticipated  or  its  effect  avoided 
by  the  exercise  of  reasonable  foresight  and 
diligence  based  upon  common  experience 
and  available  information.  This  rule  is 
predicated  upon  the  principle  that,  as  a 
carrier  cannot  reasonably  be  required  to 
foresee  the  appearance  and  consequences  of 
an  act  of  God,  or  to  provide  against  conse- 
quences of  an  unforeseen  and  overpowering 
act  of  God,  it  should  not  be  held  liable  in 
damages  for  the  injurious  effects  of  an  act 
of  God  upon  the  goods  being  transported 
by  the  carrier,  when  the  carrier  does  not 
contribute  to  the  injury  or  loss  by  some 
malconduct  such  as  acts  amounting  to  a 
conversion  in  law  of  the  goods  by  an  un- 
necessary deviation,  or  by  a  tortious  with- 
holding of  the  goods,  or  otherwise,  and 
when  negligence  of  the  carrier  in  not  pro- 
viding reasonably  adequate  and  safe  facili- 
ties and  proper  use  of  them  for  the  dis- 
charge of  its  duty  as  a  common  carrier, 
doer  not  directly  contribute  to  the  loss  or 
injury. 

A  merely  negligent  delay  in  transporting 
goods,  which  delay  causes  the  goods  to  be 
at  a  point  in  transit  where  they  are  injured 
or  destroyed  by  an  unprecedented  flood  that 
could  not  have  been  foreseen  at  the  time  of 
the  delay,  does  not  render  the  carrier  liable 
for  the  direct  consequences  of  the  flood  upon 
the  goods,  if  there  be  no  malconduct  by  the 
carrier,  and  negligence  of  the  carrier  in  not 
providing  reasonably  safe  and  adequate  fa- 
cilities for  and  attention  to  the  safety  of 
the  goods  does  not  directly  contribute  to  the 
injury,  even  though  the  goods  would  not 
have  been  at  the  point  where  they  were 
injured,  and  would  have  escaped  the  flood, 
but  for  the  negligent  delay  of  the  carrier 
at  a  time  when  the  flood  could  not  have 
been  foreseen.  Such  an  injury  is  not  an 
ordinary  natural  sequence  of  the  delay. 

The  rule  in  this  state  is  that  damages 
I..R.A.3916D. 


may  not  be  recovered  for  all  the  injurious 
consequences  that  might  be  shown  to  have 
resulted  from  mere  negligence  in  perform- 
ing a  stipulated  or  legal  duty  or  service. 
But  where  there  is  negligence,  damages 
may  be  recovered  for  such  injurious  conse- 
j  quences  as  follow  in  ordinary  natural  se- 
quence from  the  negligence,  or  such  as  rea- 
sonably should  have  been  contemplated  as 
an  ordinary,  natural,  and  probable  result 
^f  the  negligence  had  proper  attention  been 
given  to  the  subject.  The  particular  in- 
jury sustained  need  not  have  been  antici- 
pated. Benedict  Pineapple  Co.  v.  Atlantic 
Coast  Line  R.  Co.  55  Pla.  614,  20  L.R.A. 
(N'.S.)  92,  4fl  So.  732;  Williams  v.  Atlantic 
Coast  Line  R.  Co.  56  Fla.  735,  24  L.R.A. 
(N.S.)  1.34,  131  Am.  St.  Rep.  169,  48  So. 
209;  Hildreth  v.  Western  U.  Teleg.  Co.  58 
Fla.  387,  47  So.  820;  Western  U.  'leleg.  Co. 
v.  Milton,  53  Fla.  484,  11  L.R.A.(N.S.) 
560,  125  Am.  St.  Rep.  1077,  43  So.  495; 
Jacksonville,  T.  A  K,  W.  R.  Co.  v.  Peninsu- 
lar Land,  Tran^.  &  Mfg.  Co.  27  Fla.  1, 
157,  17  L.R.A.  33,  65,  9  So.  661,  689;  Brock 
V.  Gale,  14  Fla.  523,  14  Am.  Rep.  356.  See 
also  Moore  v.  Lanier,  52  Fla.  353,  42  So. 
462 ;  James  T.  Tampa,  52  Fla.  292,  120  Am. 
St.  Rep.  203,  42  So.  729,  11  Ann.  Cas.  510. 
In  determining  the  liability  of  common 
carriers  for  goods  injured  or  lost  in  trans- 
it by  an  act  of  God,  the  true  rule  is  that, 
in  order  to  relieve  the  carrier  from  liability 
the  act  of  God  must  be  one  that  could  not 
have  been  foreseen,  and  must  be  the  sole 
proximate  cause  of  the  loss  or  injury.  But 
where  the  carrier  is  otherwise  without  fault, 
and  its  mere  delay  in  transportation  causes 
the  goods  to  be  where  they  are  injured  by 
an  act  of  God,  the  carrier  is  liable  only 
when  the  injury  resulted  from  the  delay 
by  ordinary  natural  sequence,  or  where  the 
injury  is  of  a  character  that  is  within  the 
probable  consequences  of  the  previous  negli- 
gent delay  of  the  carrier;  for  otherwise  the 
carrier's  liability  would  be  extended  to 
losses  that  it  is  not  by  law  required  to  an- 
ticipate and  provide  against.  See  Merritt 
Creamery  Co.  v.  Atchison,  T.  &  S.  F.  R.  Co. 
139  Mo.  App.  149,  122  S.  W.  322.  As  the 
injury  to  the  goods  in  this  case  was  directly 
caused  by  an  admittedly  unprecedented 
flood, — an  excusing  act  of  God,— to  which 
injury  the  defendant  did  not  directly  eon 
tribute,  and  as  such  flood  could  not  have 
been  anticipated  or  the  injury  regarded  as 
resulting  by  ordinary  natural  sequence,  or 
as  a  natural  and  probable  result  of  the 
preceding  delay  in  transit,  the  injury  was 
not  "caused  by"  the  defendant  within  the 
meaning  of  the  law,  and  the  defendant  is 
not  liable. 

The    interstate    commerce   act   does    not 
render  carriers  liable  for  injuries  to  ship- 
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ments  that  arc  causod  by  an  act  of  God. 
Cleveland,  C.  C.  &  St.  L.  R.  Co.  v.  Htfyes, 
181  Ind.  87,  103  N.  E.  839.  104  N.  E.  681. 
The  delay  In  transportation  prior  to  the 
injury  was  "caused  by"  the  defendant,  but 
the  injury  to  the  goods  was  "caused  by"  an 
unprecedented  flood, — an  act  of  God, — the 
preceding  negligence  of  the  carrier  in  de- 
laying the  shipment  having  merely  a  casual 


relation,  and  not  a  causal  relation,  to  th» 
act  of  God  and  the  injury. 
The  judgment  'is  reversed. 

Taylor,   Ch.  J.,  and   Shaokleford   and 
Ellis,  JJ.,  concur. 

Cockrell,  J.,  absent  on  account  of  sick- 
ness. 


Ajinotation — ^Prior  delay  or  deviation  as  affectmg  carrier's  liability  for 
loss  of  or  damage  to  goods  from  act  of  God. 


This  note  is  not  concerned  with  any 
question  as  to  the  duty  or  negligence  of 
liie  carrier  in  view  of  an  act  of  God 
which  is  threatened  or  has  occurred,  that 
question  being  treated  in  the  notes  to 
Armstrong  v.  Illinois  C.  R.  Co.  29  L.R.A. 
(N.S.)  671,  and  Gulf  Coast  Transp.  Co.  i 
V.  Howell,  ante,  974;  but  is  confined  to' 
the  effect  upon  the  carrier's  liability  of 
its  negligent  delay  or  deviation  prior  to, 
and  independently  of,  the  duty  arising 
when  the  act  of  God  was  threatened  or 
had  occurred.  In  other  words,  the  ques- 
tion is  not  as  to  the  existence  of  a  duty, 
or  negligence,  on  the  part  of  the  carrier, 
but  whether  its  prior  breach  of  duty,  can 
be  regarded  as  the  proximate  cause  of  a 
loss  or  damage  immediately  caused  by 
a  subsequent  act  of  God.  The  two  ques- 
tions are  quite  distinct  from  a  legal 
point  of  view,  although  both  may  arise 
in  the  same  case.  See  Wabash  R.  Co. 
V.  Sharpe  (1906)  76  Neb.  424,  124  Am. 
St.  Rep.  823,  107  N.  W.  758,  and  Sunder- 
land Bros.  Co.  V.  Chicago,  B.  &  Q.  R. 
Co.  (1911)  89  Neb.  660,  131  N.  W.  1047. 

For  the  duty  of  a  carrier  to  hasten 
shipment  or  take  other  precaution  to 
prevent  loss  threatened  without  any 
antecedent  fault  on  its  part,  see  Pine 
Bros.  V.  Chicago,  B.  &  Q.  R.  Co.  39 
L.R.A.(N.S.)  639,  and  note. 

The  question  as  to  the  burden  of  proof 
when  the  defense  in  an  action  to  recover 
for  loss  of  or  injury  to  goods  during 
carriSge  is  act  of  God  or  vis  major  is 
discussed  in  notes  to  Chicago,  R.  I.  &  P. 
R.  Co.  V.  Logan,  29  L.R.A.(N.S.)  663, 
and  St.  Louis  &  S.  P.  R.  Co.  v.  Dreyfus, 
L.R.A.  1915D,  547. 

HeKlicent  delay. 

The  position  taken  in  Seaboard  Air 
Line  R.  Co.  v.  Mullin,  ante,  982,  that  a 
prior  delay  of  goods,  but  for  which  they 
would  not  have  encountered  the  act  of 
God  which  injured  them,  is  not  such  a 
proximate  or  concurring  cause  as  will 
render  the  carrier  liable,  is  sustained  by 
many  of  the  cases,  though  there  is  a 
L.R.A.1916D. 


decided  conflict  of  authority  on  the 
point. 

A  carrier  will  not  be  liable  for  goods 
destroyed  by  an  act  of  God  unless  there 
is  some  causal  connection  recognized  by 
law  between  the  negligence  of  the  com- 
pany in  failing  to  make  timely  delivery 
of  the  goods  and  their  destruction  by 
the  act  of  God,  and,  in  order  to  consti- 
tute such  negligence,  the  proximate 
cause  of  an  injury,  the  injury  must  be 
the  natural  and  probable  result  of  a  neg- 
ligent act.  So,  mere  negligent  delay  on 
the  part  ckf  the  carrier  in  forwarding 
and  delivering  cotton,  and  its  destruc- 
tion by  the  great  Galveston  flood  while 
in  the  company's  possession,  will  not, 
standing  alone,  raise  the  issue  of  the 
company's  liability.  International  &  G. 
N.  R.  Co.  V.  Bergman  (1901)  —  Tex. 
Civ.  App.  — ,  64  S.  W.  999. 

So,  the  mere  fact  that  a  canal  boat 
was  started  on  its  way  with  a  lame  horse, 
which  caused  considerable  delay,  but  for 
which  delay  the  boat  would  not  have 
been  overtaken  by  an  overwhelmiog 
flood,  was  too  remote  a  cause  to  make 
the  carrier  liable.  Morrison  v.  Davia 
(1862)  20  Pa.  171,  67  Am.  Dec.  695. 

An  unnecessary  delay  of  a  barge,  but 
for  which  it  would  not  have  encountered 
a  storm  in  which  it  was  lost  on  one  of 
the  Great  Lakes,  was  not  the  proximate 
cause  of  the  loss,  so  as  to  render  the  car- 
rier liable.  Daniels  v.  Ballantine  (1872) 
23  Ohio  St.  532,  13  Am.  R«p.  264. 

Even  though  there  had  been  a  con- 
tract by  the  carrier  to  start  the  good» 
on  their  way  at  an  earlier  time  than 
they  were  started,  and  but  for  the  delay 
they  would  not  have  encountered  an  un- 
precedented flood,  the  failure  of  the  car- 
rier to  comply  with  the  contract  would 
have  been  only  the  remote  cause  of  the 
loss,  and  the  carrier  would  not  be  liable. 
Memphis  &  C.  R.  Co.  v.  Reeves  (1870) 
10  WaU.  (U.  S.)  176,  19  L.  ed.  909. 

Antecedent  delay  of  a  shipment  of 
horses  is  not  the  proximate  cause  of 
injury  to  them  by  encountering  an  an- 
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usually  severe  storm,  although  they 
-would  not  have  encountered  such  storm 
but  for  the  delay.  Herring  v.  Chesa- 
peake &  W.  R.  Co.  (1903)  101  Va.  778, 
45  S.  E.  322. 

So,  a  few  days'  delay  in  transporting 
wheat  to  Galveston,  and  in  keeping '  it 
there  before  the  storm,  would  not  ren- 
der the  carrier  liable  for  its  destruction 
by  flood.  Gulf,  C.  &  S.  P.  R.  Co.  v. 
Darby  (1902)  28  Ttt  Civ.  App.  229,  67 
S.  W.  129. 

In  Lamont  v.  Nashville  &  C.  R.  Co. 
(1871)  9  Heisk.  (Teim.)  58,  it  was  held 
that  the  negligent  act  of  a  carrier  in 
detaining  goods  before  shipment  was  not 
a  proximate  cause  of  the  loss,  so  as  to 
render  it  liable  for  their  destruction  by 
»  flood  while  en  route. 

Although  it  is  fairly  inferable  from 
the  facts  that  the  carrier  had  negli- 
gently delayed  forwarding  goods,  and 
that,  had  the  usual  and  reasonable  dili- 
gence been  employed,  they  would  have 
escaped  a  flood,  the  carrier  would  not  be 
liable  where  its  negligence  was  the  re- 
mote, and  not  the  direct,  cause  of  the 
injury  to  the  goods.'  Lamar  Mfg.  Co.  v. 
St.  Louis  &  S.  F.  R.  Co.  (1906)  117  Mo. 
App.  453,  93  S.  W.  851.  See  second 
appeal  (1908)  131  Mo.  App.  115,  110 
S.  W.  601,  holding  that  the  carrier  was 
not  negligent  in  failing  to  anticipate  the 
unusual  nature  of  the  flood. 

The  rule  as  to  when  an  act  of  God  will 
excuse  a  carrier  for  the  lose  of  or  injury 
to  goods  is  stated  in  Moffatt  Commission 
Co.  V.  Union  P.  R.  Co.  (1905)  113  Me. 
App.  544,  88  S.  W.  117,  as  follows:  "The 
act  of  God  must  be  the  sole  cause  of  the 
loss  or  injury;  and  whenever  the  negU- 
genee  of  the  carrier  mingles  with  the  act 
of  God  as  a  co-operative  cause,  he  is 
liable;  provided,  the  resulting  loss  is 
within  the  probable  consequences  of  the 
negligent  act;  otherwise,  it  will  be  too 
remote  and  disconnected  to  be  consid- 
ered the  proximate  eause." 

So,  where  a  carrier .  was  negligent  in 
delaying  for  one  day  the  .transfer  of  a 
car  of  wheat  which  was  in  its  yards,  and 
it  was  destroyed  by  a  sudden  and  prob- 
ably unprecedented  flood,  ao  that  the  re- 
sult was  almost  altogether  out  of  the 
course  of  nature,  the  loss  from  such  a 
cause  was  wholly  unlooked  for,  and  was 
not  to  be  expected,  or  even  taken  into 
consideration,  by  the  most  cautious,  and 
therefore  the  carrier  was  not  liable. 
(Mo.)  Ibid. 

In  Denny  v.  New  York  C.  R.  Co. 
(1859)  13  Gray  (Mass.)  481,  74  Am. 
Dec.  645,  where  the  carrier  negligently 
delayed  wool  while  en  route  over  its 
X.R.A.1916D. 


line,  but  carried'  it  to  the  end  of  its 
line,  and  while  it  was  in  its  depot  at  that 
place  it  was  damaged  by  an  unusual 
flood,  it  was  held  that  the  carrier  was 
not  liable,  the  delay  not  being  the  prox- 
imate cause  of  the  injury. 

The  negligent  delay  of  a  carrier  in 
moving  goods  intrusted  to  it  for  trans- 
portation, not  being  so  unreasonable  as 
to  amount  to  a  conversion,  will  not  ren- 
der it  liable  for  the  loss  of  the  goods 
after  they  have  been  carried  to  their 
destination,  if  they  are  there  destroyed 
by  an  act  of  God  before  delivery.  Rod- 
gers  V.  Missouri  P.  R.  Co.  (1907)  75 
Kan.  222,  10  L.R.A.(N.S.)  658,  121  Am. 
St.  Rep.  416,  88  Pac.  885,  12  Ann.  Cas. 
441. 

Where  the  carrier's  negligence  in  de- 
laying a  ear  in  which  eggs  were  shipped 
was  but  the  remote  cause  of  the  injury, 
the  direct  cause  being  a  flood  which  ap- 
peared so  suddenly  and  with  such  magni- 
tude and  force  that  its  advent  could  not 
he  anticipated,  nor  its  consequences 
averted  by  the  exercise  of  human  care 
and  foresight,  it  was  not  liable.  Light- 
foot  V.  St.  Louis  &  S.  F.  R.  Co.  (1907) 
126  Mo.  App.  532,  104  S.  W.  482. 

But  it  has  been  held  that  if  a  carrier 
negligently  delays  the  shipment  of 
goods,  and  they  are  overtaken  and  dam- 
aged by  an  act  of  God  which  would  not 
have  caused  the  damage  but  for  the  de- 
lay, it  is  liable,  even  though  the  act  of 
God  could  not  reasonably  have  been  an- 
ticipated, the  n^ligent  delay  being  such 
a  proximate  or  concurring  cause  as  to 
render  the  carrier  liable.  Bibb  Broom 
Com  Co.  V.  Atchison,  T.  &  S.  F.  R.  Co. 
(1905)  94  Minn.  269,  69  L.R.A.  509,  110 
Am.  St.  Rep.  361,  102  N.  W.  709,  3  Ann. 
Cas.  450,  17  Am.  Neg.  Rep.  590. 

So,  where  goods  were  negligently  de- 
layed by  a  carrier  at  a  junction  point, 
and  while  so  delayed  were  overtaken  by 
an  unusual  flood,  the  carrier  was  liable 
because  of  its  concurring  negligence. 
Michaels  v.  New  York  C.  R.  Co.  (1864) 
30  N.  Y.  564,  86  Am.  Dec.  415;  Read  v. 
Spaulding  (1864)  30  N.  Y.  630,  86  Am. 
Dec.  426;  Dunson  v.  New  York  C.  R. 
Co.  (1870)  3  Lans.  (N.  Y.)  265. 

In  Chicago,  R.  I.  &  P.  R.  Co.  v.  Miles 
(1909)  92  Ark.  573,  123  S.  W.  775,  124 
S.  W.  1043,  it  was  held  that  a  carrier 
was  liable  for  the  loss  of  a  market  for 
cattle  owing  to  a  delay  in  delivery  where 
the  delay  was  caused  by  its  own  negli- 
gence concurring  with  an  act  of  God  in 
the  shape  of  a  flood  which  washed  away 
a  bridge  and  caused  further  delay, 
which  would  not  have  been  encountered 
but  for  the  prior  delay,  as  both  the  neg- 
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ligence  of  the  carrier  and  the  act  of  God 
combined  to  produce  the  delay  in  get- 
ting the  cattle  to  their  destination  in 
time,  and  both  were  the  direct  and  prox- 
imate cause  of  the  delay  which  resulted 
in  the  loss. 

In  Armentrout  v.  St.  Louis,  K.  C.  & 
JI.  R.  Co.  (1876)  1  Mo.  App.  158,  an 
action  for  injury  to  a  shipment  of  e^s 
by  extreme  cold  weather  encountered  en 
route,  which  was  defended  on  the  ground 
that  the  cold  weather  was  an  act  of  God, 
it  was  held  that  the  carrier  was  never- 
theless liable,  where  it  was  negligent  in 
delaying  the  shipment,  but  for  which 
negligence  the  eggs  would  not  have  en- 
countered the  extreme  cold  weather. 

The  negligence  of  a  carrier  resulting 
in  delay  of  goods  in  its  hands  while  en 
route  continues  to  be  an  active  cause 
until  the  consignee  has  had  a  reasonable 
time  after  the  arrival  of  the  goods  with- 
in which  to  remove  them,  and  where 
they  are  destroyed  by  an  act  of  God  at 
their  destination,  before  such  reasonable 
time  has  elapsed,  the  carrier  will  be  lia- 
ble. Alabama  G.  S.  R.  Co.  v.  Elliott 
(1907)  160  Ala.  331,  9  L.R.A.(N.S.) 
1264,  124  Am.  St.  Rep.  72,  43  So.  738. 

A  carrier  whose  negligent  delay  in 
transporting  goods  committed  to  him 
subjects  them  to  destruction  by  an  act 
of  God  cannot  escape  liability  on  the 
theory  that  such  result  could  not  have 
been  anticipated,  as  the  possibility  of 
accidental  destruction  is  increased  by 
the  negligent  extension  of  time  during 
which  the  goods  must  remain  in  the  car- 
rier's control,  and  out  of  the  control  of 
the  owner,  during  which  time  some  cas- 
ualty may  overtake  them.  Green- 
Wheeler  Shoe  Co.  V.  Chicago,  R.  I.  & 
P.  R.  Co.  (1906)  130  Iowa,  123,  5  L.R.A. 
(N.S.)  882,  106  N.  W.  498,  8  Ann.  Cas. 
45. 

Failure  of  a  railroad  company  for 
eleven  days  to  forward  property  deliv- 
ered to  it  for  transportation  prevents  it 
escaping  liability  in  case  the  property  is 
destroyed  by  an  act  of  God  wliieh  would 
not  have  been  encountered  had  the 
property  been  forwarded  prompth'. 
Alabama  G.  S.  R.  Co.  v.  Quarles  (1906) 
145  Ala.  436,  5  L.R.A.(N.S.)  867,  117 
Am.  St.  Rep.  54,  40  So.  120,  8  Ann.  Cas. 
308. 

So,  in  Gratiot  Street  Warehouse  Co. 
V.  Missouri,  K.  &  T.  R.  Co.  (1007)  121 
Mo.  App.  545,  102  S.  W.  11,  wliere  it 
appeared  that  the  negligence  of  defend- 
ant's agent  is  not  advancing  the  ship- 
ping bill  and  instructions  oiwrnted  to 
detain  the  car  in  which  plaintiff's  co: 
was  loaded  for  a  considerable 
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after  it  should  have  been  en  route,  and 
that  the  carrier's  agents  voluntarily  cut 
an  embankment  in  order  to  save  its  main 
line  from  washout,  and  thereby  its  yards 
were  flooded  and  the  car  of  com  de- 
stroyed, when  it  might  have  been  re- 
moved to  a  point  of  safety  had  the  em- 
bankment not  been  cut,  it  was  held  that 
the  question  of  defendant's  negligence 
was  for  the  jury. 

Delay  in  deliTerlns. 

In  Richmond  &  D.  R.  Co.  ▼.  Benson 
(1890)  86  Ga.  203,  22  Am.  St.  Rep.  446, 
12  S.  E.  357,  where  a  carrier,  after  the 
arrival  of  goods  at  their  destination, 
failed  to  deliver  them  to  the  consignee, 
although  they  were  called  for,  and  they 
were  then  destroyed  by  an  unprecedent- 
ed flood,  it  was  held  that  the  carrier  was 
not  excused  from  liability  because  the 
goods  were  destroyed  by  an  act  of  God, 
inasmuch  as  its  failure  to  deliver  the 
goods  amounted  to  a  conversion. 

Where  the  evidence  failed  to  show 
that  at  the  time  the  carrier  negli- 
gently omitted  to  deliver  goods  in  its 
care,  it  had  any  reasonable  grounds 
to  anticipate  the  unprecedented  flood 
which  destroyed  the  goods,  the  act 
of  God,  and  not  the  negligent  omis- 
sion to  deliver  the  goods,  was  the 
proximate  cause  of  the  damage.  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Henry  (1908) 
78  Kan.  490,  18  L.R.A.  (N.S.)  177,  97 
Pac.  465.  But  upon  an  appeal  from  a 
second  trial  of  this  case,  reported  as 
Henry  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(1910)  83  Kan.  104,  28  LJl.A.(N.S.) 
1088,  109  Pac.  1006,  where  it  appeared 
that,  while  the  testimony  was  the  same 
as  on  the  former  trial,  the  findings  in  the 
second  trial  were  more  specific  in  re- 
gard to  the  fact  that  the  depot  was  open 
for  business  on  the  day  that  demand 
was  made  for  the  goods,  and  that  there 
was  a  refusal  of  the  demand,  the  court 
decided  the  ease  upon  the  basis  of  there 
being'  a  wrongful  withholding  of  tiu' 
aroods  instead  of  mere  negligence,  as  in 
the  first  trial,  and  held  that  the  com- 
pany was  liable  notwithstanding  the 
fact  that  the  goods  were  destroyed  by 
an  act  of  God,  saying:  "While  tti'' 
wron2:ful  withh  "liner  of  the  g-n" 
nothing   to    c"  ^ 

the  flood,  it 
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Co.  (1903)  —  Tex.  Civ.  App.  — ,  74  S. 
W.  69,  it  is  held  that,  while  the  negli- 
gence of  the  carrier  in  failing  to  notify 
plaintiff  of  the  arrival  of  wheat  in  Gal- 
veston, and  its  failure  to  place  cars  on 
the  proper  elevator  tracks  to  be  un- 
loaded, and  to  move  cars  from  the  lower 
ground  to  the  middle  yard,  concurred 
with  the  flood  in  producing  the  injury 
complained  of,  and  but  for  such  n^li- 
gence  the  damage  would  not  have  oc- 
curred, stiU  such  negligence  was  the  re- 
mote, and  not  the  proximate  cause,  of 
the  damage,  and  the  carrier  would  be 
excused  by  the  act  of  Ood. 

]>«'*lAti«B. 

For  deviation  as  affecting  carrier's 
right  to  avail  itself  of  provisions  of 
special  contract  of  affreightment,  see 
note  to  McKahan  v.  American  Exp.  Co. 
35  L.R.A.(N.S.)  1046. 

Deviation  by  a  carrier  of  live  stock 
from  the  usual  and  most  direct  route, 
because  of  a  washout  on  a  connecting  line 
and  the  bad  condition  of  its  own  track, 
will  not,  in  the  entire  absence  of  neg- 
ligence in  selecting  the  new  route,  which 
is  as  reasonably  direct  as  is  available 
under  existing  conditions,  render  the 
carrier  liable  for  a  loss  occasioned  by  a 
flood  at  a  point  on  such  new  route.  Em- 
pire State  Cattle  Co;  v.  Atchison,  T.  & 
S.  P.  R.  Co.  (1907)  210  U.  S.  1,  52  L.  ed. 
931,  28  Sup.  Ct.  Rep.  607,  15  Ann.  Cas. 
70,  affirming  (1906)  77  C.  C.  A.  601, 
147  Fed.  457. 

And  where  the  deviation  is  made  nec- 
essary by  an  act  of  God,  such  deviation 
will  not  render  the  carrier  liable  as  an 
insurer  for  loss  in  value  of  sheep  owing 
to  delay.  International  &  G.  N.  R.  Co. 
V.  Wentworth  (1894)  8  Tax.  Civ,  App.  5, 
27  S.  W.  680. 

In  Green- Wheeler  Shoe  Co.  v.  Chicago, 
R.  I.  &  P.  R.  Co.  (1906)  130  Iowa,  123, 
5  L.R.A.(N.S.)    882,  106  N.  W.  498,  8 


Ann.  Cas.  45,  the  court  says  that  the  dis- 
tinction which  is  sometimes  attempted 
to  be  made  between  cases  in  which  th« 
goods  in  the  hands  of  a  carrier  are 
brought  within  the  operation  of  an  act 
of  God  by  a  negligent  prior  delay  on 
the  part  of  the  carrier,  and  those  in 
which  they  are  brought  within  its  opera- 
tion by  a  deviation  from  the  route,  that 
a  deviation  amounts  to  a  conversion,  ren- 
dering the  carrier,  absolutely  liable,  is 
too  technical  to  be  considered  as  per- 
suasive. 

But  where  the  master  of  a  barge  un- 
necessarily deviated  from  the  usual 
course  with  a  cargo  of  lime,  and  the 
vessel  was  lost  tfaxough  the  action  of 
a  tempest  in  wetting  the  lime  and  set- 
ting it  on  fire,  it  was  held  that  the  car- 
rier was  liable.    Davis  v.  Garrett  (1830) 

6  Bing.  (Eng.)  716,  4  Moore  &  P.  540, 
8  L.  J.  C.  P.  ?53,  31  Revised  Rep.  524, 
5  Eng.  Rul.  Cas.  273. 

Where  a  carrier  by  boat  agreed  to  de- 
liver a  cargo  at  a  certain  place,  but 
stopped  at  a  point  short  of  that  place, 
and  while  there  the  goods  were  dam- 
aged by  a  storm,  which  was  either  an 
excepted  peril  of  the  river  or  an  act  of 
God  which  would  have  relieved  the  car- 
rier from  liability,  if  it  had  been  en- 
countered in  the  ordinary  course  of  the 
voyage,  the  carrier  was  liable  for  the 
loss  because  of  its  disregard  of  its  duty 
and  of  the  contract.  Cassilay  v.  Young 
(1843)  4  B.  Mon.  (Ky.)  265,  39  Am.  Dee. 
505.  ! 

Although  the  running  of  a  vessel  upon 
an  unknown  rock  is  an  act  of  God,  where 
it  appears  that  the  master  of  the  vessel 
was  ignorant  of  the  navigation,  had  no 
pilot,  and  had  taken  the  vessel  out  of 
the  usual  course,  the  running  of  the  ves- 
sel on  the  rock  may  be  attributed  to  his 
negligence,  and  the  carrier  will  be  liable. 
Williams  v.  Grant  (1816)  1  Conn.  487, 

7  Am.  Dec.  235.  R.  L.  S. 


IlilitNOIS  SVPREMS  COURT. 

EASTERN    ILLINOIS    STATE    NORMAL 
SCHOOL,  Plff.  in  Certiorari, 

V. 

CITY  OP  CHARLESTON. 
(271  lU.  602,  111  N.  E.  573.) 

Water  —  nominal  rates  —  power  of  mn- 

niclpality  to  grant. 

1.  Authority  conferred  upon  a  municipal 
corporation  to  supply  water  to  its  inhabi- 
tants at  such  rates  as  the  common  coimcil 
shall  deem  expedient  does  not  include  power 
to  contract  to  furnish  water  for  fifty  vears 
L.R.A.1916D. 


at  a  nominal  rate  to  a  public  institution, 
to  secure  ita  location  in  the  municipality. 
For  other  cases,  see  Waters,  III,  b,  S,  in 

Dig.  1-52  y.  B. 
Municipal   corporation  —  anthority  to 
contract  for  location  of  pabllc  Insti- 
tution. 

2.  A  municipal  corporation  has  no  im- 
plied authority  to  undertake  to  furnish 
water  from  its  plant  to  a  public  institution 


Note.  —  For  power  of  municipality  oper- 
ating a  public  utility  to  make  a  special 
rate  to  a  particular  company  or  person  for 
public  utilities  controlled  by  it,  see  annota- 
tion following  this  case,  post,  996. 
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for  fifty  years  at  a  nominal  cost,  in  con- 
sideration of  its  location  in  the  city. 
For  othvr  cates,  see  Waters,  III,  b,  S,  in 

IHg.  1-52  N.  8. 
EHtoppel  ^  to  question  mnnlclpal  con- 
tract. 

3.  Xlie  BBtablishment  of  a  state  inatitu- 
tion  in  a  municipal  corporation  at  large  ex- 
pense on  the  faith  of  the  municipality's 
offer  to  furnish  it  water  for  a  long  term 
of  years  at  nominal  rates  does  not  estop 
the  municipality  from  questioning  the  valid- 
ity of  the  contract. 

For  other  cases,  see  Estoppel,  I.  a,  in  Dig. 
1S2  N.  8. 

(February  16,  1916.) 

CERTIORARI  .to  the  Appellate  Court, 
Third  District,  to  review  a  judgment 
affirming  a  decree  of  the  Circuit  Court  for 
Coles  County  dismissing  a  bill  filed  to  en- 
force an  alleged  contract  to  supply  water 
to  plaintiff  and  to  enjoin  the  shutting  off 
of  tlie  water  supply.    Affirmed. 

The  facts  are  btated  in  the  opinion. 

Messrs.  T.  N.  Cofer  and  P.  J.  Lucey, 
Attorney  General,  for  plaintiff  in  cer- 
tiorari : 

A  contract  to  secure  the  location  of  a 
state  normal  school  at  a  city  is  within  the 
corporate  purposes  of  the  municipality. 

Burr  V.  Carbondale,  76  111.  455. 

A  municipal  corporation  is  estopped  to 
deny  the  power  to  make  a  contract  entered 
into  when  acting  in  its  private  capacity, 
after  it  has  tieen  fully  performed  by  the 
other  party,  and  municipality  has  accepted 
the  benefits  and  cannot  place  the  other 
party  in  statu  quo. 

10  Cyc.  1156,  1157;  28  Cyc.  674;  People 
ex  rel.  Fitz  Henry  v.  Union  Gas  &  E.  Co. 
260  111.  395',  103  N.  E.  243;  Winnetka.  v. 
Chicago  &.  M.  Electric  R.  Co.  204  111.  304, 
68  N.  E.  407:  De  Kalb  v.  Luney.  193  111. 
185,  61  N.  E.  1036;  People  ex  rel.  Jackson 
V.  Suburban  R.  Co.  178  111.  607,  49  L.R.A. 
6.-)0,  53  X.  E.  349;  Chicago  4  N.  W.  R.  Co. 
V.  People,  91  111.  251;  Chicago  v.  Kicholson, 
130  III.  App.  466;  Sanitary  Oiat.  v.  Martin, 
227  III.  260,  81  N.  E.  417.  10  Ann.  Cas. 
227,  129  111.  App.  808;  Darst  v.  Gale,  83  111. 
141;  Bradley  v.  Ballard,  55  111.  413,  8  Am. 
Rep.  656,  3  Mor.  Min.  Rep.  563;  West  v. 
Madison  County  Agri.  Board,  82  111.  205. 

A  municipality  can  no  more  work  a  fraud 
upon  property  owners  than  an  individual, 
and  may  be  estopped  by  conduct. 

Sullivan  v.  Tichenor,  179  III.  102,  53  X. 
E.  .501 ;  Burr  v.  Carbondale,  76  111.  455. 

A  municipality  may  be  estopped  by  ac- 
quiescence of  its  officers. 

Chicago  &  N.  W.  R.  Co.  v.  People,  91  111. 
251;    Murphy   v.   Chicago,  29  III.   279,   81 
Am.  Dec.  307;   Dill.  Mun.  Corp.  §  533. 
L.R.A.1916D. 


A  municipality  has  implied  powers  to  do 
all  things  necessary  or  fairly  in  or  incident 
to  the  powers  expressly  granted. 

Rockford  v.  Mower, '259  III.  807,  102  N. 
E.  1032;  Maywood  Oo.  v.  Maywood,  140 
111.  216,  29  N.  E.  704. 

An  ordinance  of  a  city  o#ning  its  water- 
works system,  exempting  an  educational 
school  from  payment  for  water  rents,  ia 
valid  and  enforceable. 

Chicago  V.  University  of  Chicago,  131  III. 
App.  361,  affirmed  in  228  111.  605,  81  N.  E. 
1138,  10  Ann.  Cas.  609. 

A  municipal  corporation  is  estopped 
where  it  would  be  inequitable  to  permit  the 
corporation  to  stultify  itself  by  retracting 
what  its  officers  had  done. 

Chicago  V.  Chicago  &,  O.  P.  Elev.  R.  Co. 
261  111.  497,  104  N.  £.  240;  Washingtonian 
Home  V.  Chicago,  157  111.  414,  29  L.R.A. 
798,  41  N.  E.  893;  Logan  County  v.  Lin- 
coln, 81  111.  156;  7  Am.  &  Eng.  Enc.  L«w, 
2d  ed.  345. 

A  contract  to  establish  a  collie  "at"  or 
"in"  a  town  does  not  require  it  to  be  located 
"within"  the  corporate  limits. 

7  Cyc.  26,  note;  Rogers  v.  Galloway  Fe- 
male College,  64  Ark.  627,  39  L.R.A.  636, 
44  S.  W.  454. 

If  a  city  may  lawfully  exercise  a  power, 
it  may  be  estoped  to  deny  its  validity  be- 
cause of  informalities. 

Chicago  V.  Pittsburg,  C.  C.  &  St.  L.  R. 
Co.  244  III.  232,  135  Am.  St.  Bep.  316,  91 
N.  E.  422. 

A  contract  by  a  municipal  corporation 
with  a  constuner,  to  furnish  water,  ia 
made  by  the  city  in  its  private  capacity 

Quincy  v.  Chicago,  B.  £  Q.  R.  Co.  92  111. 
21;  Rogers  v.  Wickliffe,  29  Ky.  L.  Rep. 
687,  94  S.  W.  24;  Dyer  v.  Newport,  123 
Ky.  203,  94  S.  W,  25. 

The  operation  of  a  waterworks  system  by 
a  municipal  corporation  is  conducted  by  the 
city  in  ite  private  capacity  or  business  pow- 
ers, as  contradistinguished  from  its  public 
governmental  capacity. 

People  ex  rel.  Brockamp  v.  Schlitz  Brew- 
ing Co.  261  111.  25,  103  N.  E.  555;  Wagner 
V.  Rock  Island,  146  111.  139,  21  L.R.A.  510, 
34  N.  E.  545;  Palestine  v.  Siler,  225  111. 
636,  8  L.R.A.(N.S.)  205,  80  N.  E.  346; 
Chicago  V.  University  of  Chicago,  131  III. 
App.  361,  affirmed  in  228  111.  605,  81  N.  E. 
1138,  10  Ann.  Cas.  669;  Chicago  v.  Cicero, 
210  III.  298,  71  N.  E.  356;  People  ex  rel. 
Park  Comrs.  v.  Detroit,  28  Mich.  238,  15 
Am.  Rep.  202;  Rogers  v.  Wickliffe,  and  Dyet 
V.  Newport,  supra. 

Messrs.  John  T.  Klncald,  Albert  .\n. 
derson,  and  Ben  F.  Anderson,  for  defend- 
ant in  certiorari  : 

The  powers  of  cities  and  other  municipal 
corporations  are  only  those  expressly  grant- 
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«d,  and  such  powers  as  are  necessarily  im- 
plied in  order  to  make  such  grant  effective. 

Illinois  Central  Hospital  v.  Jacksonville, 
61  111.  App.  199;  Smith  v.  McDowell,  148 
Ul.  55,  22  L.R.A.  393,  35  N.  E.  141;  Chicago 
V.  M.  &  M.  Hotel  Co.  248  III.  265,  93  N.  E. 
753;  Seeger  v.  Mueller,  133  111.  87,  24  N. 
E.  513;  People  ex  rel.  Biddiaon  v.  Board 
of  Education,  255  111.  572,  99  N.  E.  659. 

A  municipal  corporation  has  no  power  to 
donate  any  of  its  funds  or  property,  and 
no  one  can  be  misled,  as  all  are  bound  to 
know  this  and  its  powers  generally. 

People  use  of  Alton  r.  Parker,  231  IlL 
481,  83  N.  E.  282;  Hope  v.  Alton,  214  lU. 
102,  73  N.  E.  406;  Danville  v.  Danville 
Water  Co.  178  111.  299,  69  Am.  St.  Rep. 
304,  53  N.  E.  118;  May  v.  Chicago,  222 
111.  595,  78  N.  E.  912;  Roemheld  v.  Chicago, 
231  111.  467,  88  N.  E.  291 ;  Chicago  v.  Wil- 
liams, 182  111.  135,  55  N.  E.  123. 

Everyone  is  presumed  to  know  the  extent 
of  the  power  of  a  municipal  corporation, 
and  a  municipal  corporation  cannot  be  es- 
topped to  aver  its  incapacity  when  an  at- 
tempt is  made  to  enforce  a  contract  which 
it  has  made  without  authority. 

People  use  of  Alton  v.  Parker,  231  111. 
481,  83  N.  E.  282;  Hope  v.  Alton,  214  III. 
105,  73  N.  E.  406;  Dill.  Mun.  Corp.  5th 
ed.  §  791;  Chicago  v.  M.  &  M.  Hotel  Co. 
248  111.  272,  93  N.  E.  753;  Danville  v.  Dan- 
ville Water  Co.  178  111.  299,  69  Am.  St. 
Rep.  304,  53  N.  E.  118;  Roemheld  v.  Chi- 
cago, 231  111.  467,  83  N.  E.  291. 

The  business  of  furnishing  water  by  mu- 
nicipalities is  a  right  derived  wholly  from 
the  statute,  and  it  is  impressed  with  a  pub- 
lic interest. 

Wagner  v.  Rock  Island,  146  111.  140,  21 
L.R.A.  519,  34  N.  E.  546;  IllinoU  Central 
Hospital  v.  Jacksonville,  61  111.  App.  200; 
Danville  v.  Danville  Water  Co.  178  111.  309, 
69  Am.  St.  Rep.  304,  53  N.  E.  118;  People 
ex  rel.  Gaskill  v.  Forest  Home  Cemetery 
Co.  258  111.  41,  L.R.A.— ,  —,101  N.  E.  219, 
Ann.  Cas.  1914B,  277;  Dill.  Mun.  Corp. 
§  1301. 

If  the  power  is  wholly  wanting,  a  purely 
private  corporation  is  in  the  same  situation 
as  to  estoppel  as  a  public  one. 

National  Home  BMg.  &  L.  Asso.  ▼.  Home 
Sav.  Bank,  181  HI.  45,  64  LJt.A.  399,  72 
Am.  St.  Rep.  245,  54  N.  E.  619. 

When  the  power  is  lacking,  there  is  no 
estoppel  to  plead  ultra  vires  as  to  private 
corporation,  even  where  the  contract  is 
executed,  and  the  only  remedy  is  for  re- 
covery of  the  consideration  paid. 

United  States  Brewing  Co.  v.  Dolese  ft 
S.  Co.  259  111.  280,  47  L.R.A.(N.S.)  898, 
102  N.  E.  753;  Converse  v.  Emerson,  T.  ft 
Co.  242  111.  627,  00  N.  E.  269;  Steele  v. 
Fraternal  Tribunes,  215  111.  190,  106  Am 
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St.  Rep.  IBO,  74  N.  E.  121;  De  la  Vergne 
Refrigerating  Mach.  Co.  v.  German  ^v. 
Inst.  175  U.  S.  40,  44  L.  ed,  65,  20  Sup.  C^, 
Rep.  20. 

A  city  has  no  power  to  bind  itself  to  pay 
a  fixed  rate  for  water  for  a  term  of  years. 

Danville  v.  Danville  Water  Co.  178  111. 
299,  69  Am.  St.  Rep.  304,  53  N.  E.  118; 
Freeport  Water  Co.  v.  Freeport,  186  IlL 
179,  57  N.  E.  862. 

A  city  coubcil  cannot  curtail  powers  of 
succeeding  councils  in  fixing  water  rates. 

Ibid. 

In  order  to  raise  an  estoppel  in  pais,  a 
party  must  have  so  acted  and  influenced  the 
conduct  of  another  as  to  amount  to  a  fraud. 

Covenant  Mut.  Life  Asso.  v.  Kentner, 
188  111.  431,  58  N.  E.  966. 

A  party  claiming  the  benefit  o|  estoppel 
must  have  relied  on  the  faith  of  the  repre- 
sentations. If  he  knows  they  are  false,  no 
estoppel. 

Vail  V.  Northwestern  Mut.  L.  Ins.  Co.  1))2 
111.  567,  61  N.  E.  651;  Union  Mut.  L.  Ins. 
Co.  V.  Slee,  123  111.  67,  12  N.  E.  543. 

Cartwrlght,  J.,  delivered  the  opinion  of 
the  court: 

The  general  assembly  passed  an  act,  in 
force  July  1,  1896,  entitled,  "An  Act  to 
Establish  and  Maintaia  the  Eastern  Illi- 
nois State  Normal  School"  (Laws  1895,  p. 
63),  which  was  created  a  corporation  to  be 
governed  by  a  board  of  trustees  appointed 
by  the  governor  with  the  advice  and  consent 
of  the  senate.  The  trustees  were  appointed, 
and  planned  to  receive  dpnations  from  dif- 
ferent localities  in  consideration  of  the  loca- 
tion of  the  school.  The  city  of  Charleston 
owned  and  operated  a  waterworks  plant  and 
system,  apd  as  an  inducement  to  procure 
the  location  of  the  school  at  said  city  the 
city  council  adopted  a  resolution  on  July 
6,  1895,  as  follows:'  "A  resolution  offering 
the  trustees  of  the  Eastern  Illinois  State 
Normal  School,  providing  it  be  located  in 
this  city,  all  the  water  it  may  require  for 
use  in  its  buildings  and  on  its  grounds,  also 
for  fire  protection,  for  the  consideration  of 
$5  for  the  period  of  fifty  years;  which  was 
read  and  on  motion  adopted  by  all  voting 
aye." 

As  a  result  of  the  inducement  offered  by 
the  resolution,  the  trustees  located  the 
school  at  the  city  of  Charleston  and  tapped 
the  water  main  and  connected  its  water 
pipes  therewith,  extending  to  the  building 
and  grounds,  at  its  own  expense,  and  has 
since  kept  and  maintained  the  same.  The 
trustees  located  buildings  on  the  ground 
where  the  school  was  located,  adjoining 
the  south  corporate  line  of  the  city,  and  the 
ground  was  afterward  brought  within  tlte 
corporate  limits  and  is  now  within  the  city. 
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The  buildings  were  completed  and  the  school 
conducted,  and  it  now  has  an  attendance  of 
500  scholars,  with  33  teachers.  It  has  a 
dormitory  furnishing  board  and  rooms  to 
a  large  number  of  students,  and  requires  a 
large  amount  of  water  to  generate  steam  for 
heating  and  for  the  other  uses  of  the  school. 
The  city  complied  with  its  agreement  until 
May  15,  1913,  when  the  city  council  re- 
pudiated it  and  refused  to  continue  furnish- 
ing water  as  agreed.  On  July  17,  1913,  an 
ordinance  was  passed  for  the  installation  of 
water  meters,  and  in  compliance  with  that 
ordinance  meters  were  installed  to  meas- 
ure the  water  consumed  by  the  school.  The 
cost  of  meters  and  installation  and  a  regu- 
lar rate  for  water  was  charged  to  the  school, 
amounting  to  $309.30  up  to  October  1, 
1913,  and  the  city  threatened  to  cut  off  the 
water  and  disconnect  the  water  pipes  unless 
the  bill  were  paid.  On  November  25,  1913, 
the  Eastern  Illinois  State  Normal  School 
filed  its  bill  of  complaint  in  the  circuit 
court  of  Coles  county,  alleging  in  its  amend- 
ed bill  the  fot^oing  facte,  and  asking  the 
court  to  compel  the  city  to  specifically  per- 
form its  agreement,  and  to  enjoin  it  from 
shutting  off  the  water  supply.  A  temporary 
injunction  was  ordered  and  issued,  and  the 
defendant  appeared  and  demurred  to  the 
amended  bill,  admitting  the  facts,  but  al- 
leging that  it  had  no  legal  right  to  make  the 
contract.  The  demurrer  was  sustained,  and 
the  complainant  elected  to  stand  by  its  bill, 
and  the  bill  was  dismissed.  An  appeal  was 
prosecuted  to  the  appellate  court  for  the 
third  district,  where  the  decree  was  affirmed, 
and  a  writ  of  certiorari  was  granted  by 
this  court  to  review  the  judgment  of  the 
appellate  court. 

Section  1  of  the  act  authorizing  cities,  in- 
corporated towns,  and  villages  td  construct 
and  maintain  waterworks,  in  force  April 
15,  1873  (Laws  1873,  p.  190),  as  amended 
in  1879  (Laws  1879,  p.  64),  authorizes  all 
cities,  incorporated  towns,  and  villages  to 
■provide  for  a  supply  of  water  for  the  pur- 
pose of  fire  protection  and  for  the  use  of 
the  inhabitants  of  such  cities,  incorporated 
towns,  and  villages,  by  erecting,  constructing, 
and  maintaining  a  system  of  waterworks 
for  flre  protection  and  the  use  of  the  in- 
habitants for  domestic  and  commercial  pur- 
poses. Section  4  of  the  act  provides  that 
the  common  council  of  cities  or  trustees  of 
towns  or  villages  having  a  waterworks  sys- 
tem shall  have  power  to  tax,  assess,  and  col- 
lect such  tax,  rent,  or  rates  for  the  use  and 
benefit  of  water  used  or  supplied  by  such 
waterworks  as  the  common  council  or  board 
of  trustees,  as  the  case  may  be,  shall  deem 
just  and  expedient. 

Municipalities  are  created  primarily  for 
the  exercise  of  such  portion  of  the  powers 
L.R.A.1916D. 


of  sovereignty  within  the  corporate  limits 
as  the  general  assembly  may  see  fit  to  be- 
stow upon  them,  and  Utey  may  also  l>e  au- 
thorized to  supply  conveniences  to  the  in- 
habitants,   such    as    bringing    water    from 
some  source  of  supply  and  distributing  it 
to  those  desiring  it.     In  the  creation  of  a 
system  of  waterworks  and  the  operation  of 
the    same    for    the    purpose    of    protection 
against  fire,  flushing  sewers,  or  other  uses 
pertaining  to  the  public  health  and  safety, 
the  city  is  in  the  exercise  of  the  police  pow- 
er,  and   is  therefore  exercising   a   govern- 
mental  function.     Wilcox  v.  Chicago,    107 
III.  334,  47  Am.  Bep.  434;  Chicago  v.  Selz, 
S.  k  Co.  202  111.  545,  «7  N.  E.  388,  14  Am. 
Neg.  Rep.  23.     In  supplying  water  for  the 
use   of   the   inhabitants   for   domestic    and 
commercial  purposes,  a  municipality  is  not 
in  the  exercise  of  a  governmental   power, 
but  acts  in  the  same  capacity  as  a  private 
corporation,  although  the  business  is   car- 
ried on  for  the  public  advantage,  and,  being 
public  in  its  nature,  ia  impressed  with   a 
public  us*.     Wagner   v.   Rock   Island,    140 
111.  139,  21  L.R.A.  519,  34  N.  E.  54.i;  Chi- 
cago V.  Cicero,  210  111.  290,  71  N.  E.  356: 
People  ex  rel.  Brockamp  v.  Schlitz  Brewing 
Co.  261  III.  22,  103  N.  E.  555.     There  are 
material   distinctions  between  the  exercise 
of  governmental  powers  and  those  which  are 
in  their  nature  private,  in  the  fact  that  in 
the  exercise  of  governmental  powers  a  mu- 
nicipality is  not  liable  to  a  private  action, 
while  it  is  liable  for  injuries  resulting  from 
improper  exercise  of  a  power  in  its  private 
capacity.     Any  distinction,  however,  based 
on  the  nature  of  the  power  exercised,  is  of 
very  little  importance  in  determining  wheth- 
er the  city  of  Charleston  is  bound  by  its 
contract,  which  rests  on  the  question  wheth- 
er the  city  had  power  to  enter  into  it  in  any 
capacity.    The  argument  for  the  sufficiency 
of  the  bill   is  that,  liecause  the  city   was 
authorized  to  construct  and  maintain  water- 
works and  supply  water  to  the  inhabitanta 
of  the  city,  and  the  exercise  of  that  power 
was  in  its  private  capacity,  therefore  the 
city  could  enter  into  any  contract  it  saw 
fit  for  a  term  of  fifty  years  and  would  be 
bound  by  it.     The  conclusion  does  not  fol- 
low either  from  the  fact  that  the  city  had 
authority    tp    supply    water,    or    that   the 
exercise  of  tlie  power  was  in  a  i^ivate  ca- 
pacity; but  the  question  is  whether  the  city 
had  power  to  malce  the  contract  it  did  make 
to  furnish  water  to  the  complainant  or  to 
any  person  or  corporation  for  fifty  years 
for  $6.    The  rule  is  that  the  powers  of  mu- 
nicipalities are  only  those  expressly  granted 
or  necessarily  implied  to  make  the  grant 
of  specific  powers  effective.    Seoger  v.  Muel- 
ler, 333  III.  86,  24  N.  E.  513;  Chicago  v. 
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Hr.  &  M.  Hotel  Co.  248  111.  264,  93  N.  E. 
753. 

The  only  statutory  powers  conferred  by 
law  upon  cities  in  respect  to  waterworks 
and  water  supply  are  those  which  have  been 
stated  above.  If  there  is  no  legitimate  cor- 
porate purpose  from  which  the  power  to 
enter  into  the  contract  may  be  implied,  the 
contract  was  void  and  cannot  be  enforced. 

The  question  whether  a  donation  to  se- 
cure the  location  of  a  state  institution  was 
a  corporate  purpose  of  a  county  came  be- 
fore this  court  in  Livingston  County  v. 
Weider,  C4  ill.  427.  In  that  case  the  board 
of  supervieura  of  Livingston  county  author- 
ized an  issue  of  bonds  for  the  purpose  of 
securing  the  location  of  the  State  Reform 
School  at  Pontiac,  and  afterward  filed  a 
bill  to  enjoin  the  county  treasurer  from  pay- 
ing interest  on  the  bonds.  Mr.  Justice 
Breese,  in  delivering  the  opini<m  of  the 
court,  declared  that  setting  up  the  location 
of  state  institutions  to  the  highest  bidder 
was  contrary  to  public  policy  and  the  in- 
terests of  the  people  of  the  state;  but  the 
bonds  were  declared  void  because  of  a  want 
of  power  to  issue  them,  although  the  county 
had  secured  the  location  of  the  reform  school. 
The  term  "corporate  purposes"  was  there 
defined  to  be  such  purposes,  and  such  only, 
as  are  germane  to  the  objects  of  the  incor- 
poration of  the  municipality, — at  least  such 
as  have  a  legitimate  connection  with  those 
objects  and  a  manifest  relation,  thereto, — 
and  it  was  held  that  providing  a  location 
for  a  state  institution  was  not  a  corporate 
purpose. 

Afterward  the  case  of  Burr  v.  Carbondale, 
76  111.  466,  was  considered  by  the  court. 
In  that  case  the  general  assembly  provided 
for  the  location  of  the  Southern  Illinois 
Normal  University,  and  required  the  trus- 
tees  to  advertise  for  proposals  from  local- 
ities desiring  to  secure  the  location  of  the 
institution,  and  to  open  and  examine  the 
proposals  and  locate  the  institution  at  such 
point  as  should,  all  things  considered,  offer 
the  most  advantageous  terms.  The  general 
assembly  passed,  also,  an  act  to  authorize 
cities  and  towns  in  southern  Illinois  to  is- 
sue bonds  to  be  used  by  municipal  author- 
ities in  aid  of  the  institution,  if  the  same 
should  be  located  in  the  municipality  is- 
suing the  bonds.  The  act  provided  for  an 
election,  and  an  election  was  held  and  bonds 
issued  in  pursuance  thereof  and  were  in  the 
hands  of  innocent  holders.  The  institution 
was  located  at  Carbondale,  and  the  city 
afterward  filed  its  bill  to  declare  its  action 
void.  Mr.  Justice  Breese,  speaking  for  the 
majority,  again  expressed  the  view  that  set- 
ting up  the  location  of  the  institutions  of 
the  state  to  the  highest  bidder  wnn  impolitic 
and  unwise,  but  found  suflicient  distinction 
L.R.A.1916D. 


between  the  Livingston  Case  and  that  one 
to  sustain  the  validity  of  the  bonds.  The 
reasons  given  were  that  the  bonds  were  is- 
sued under  an  act  of  the  general  assembly 
by  a  vote  of  the  majority  of  the  legal  voters 
and  the  bonds  were  in  the  hands  of  inno- 
cent holders.  The  court  said:  "The  disrep- 
utable feature  of  the  case  is  that  the  samp 
authority  doing  all  these  acts,  and  whose 
city  has  received  the  benefit  of  them,  now 
seeks  to  repudiate  them.  There  is  no  rule 
of  law,  equity,  justice,  or  morals  compelling 
this,  and  we  cannot  sanction  it." 

The  substantial  reason  for  the  decision, 
however,  was  that  the  general  assembly  had 
authorized  the  transaction  and  was  acting 
within  its  powers  in  doing  so. 

In  the  case  of  Danville  v.  Danville  Water 
Co.  178  III.  299,  69  Am.  St.  Rep.  304,  53 
N.  £.  118,  the  city  council  of  Danville 
passed  an  ordinance  granting  to  the  water 
company  the  right  to  construct  and  main- 
tain waterworks  for  a  term  of  thirty  years, 
and  by  the  same  ordinance  rented  fire  hy- 
drants for  specific  sums  for  that  period, 
with  provisions  for  the  rates  to  be  paid  for 
hydrants  installed  in  the  future.  The  city, 
after  obtaining  the  waterworks  and  comply- 
ing with  its  contract  for  a  time,  denied  its 
liability  and  passed  an  ordinance  reducing 
the  rates  fixed  by  the  contract.  It  was  held 
that  the  ordinance  reducing  the  rates  was 
valid,  and  that  the  city  had  a  right,  under 
the  law  authorizing  it  to  fix  rates,  to  re- 
duce the  rates  agreed  upon  by  the  contract, 
notwithstanding  its  agreement,  and  had  no 
power  to  bind  itself  by  fixing  a  rate  for  ita 
water  supply  for  thirty  years. 

In  the  case  of  Freeport  Water  Co.  v. 
Freeport,  186  III.  179,  57  N.  E.  862,  the 
city  of  Freeport  granted  to  the  water  com- 
pany the  right  to  supply  the  city,  by  a 
system  of  waterworks,  with  water  for  a 
term  of  thirty  years,  and  the  city  agreed 
to  pay  certain  rates  for  hydrants  and  was 
to  be  given  the  free  use  of  water  for  flush- 
ing sewers  and  various  other  public  pur- 
poses. The  city  council  afterward  passed 
an  ordinance  changing  and  reducing  the 
price  to  be  paid  for '  each  hydrant,  and  it 
was  held  that  the  city  had  no  power  to  bind 
itself  to  the  payment  of  the  fixed  sums  for 
the  entire  period,  but  might  make  reason- 
able reductions  in  the  rates  to  be  paid,  not- 
withstanding its  contract  and  the  fact  that 
it  had  obtained  the  consideration. 

In  the  Danville  and  Freeport  Cases,  the 
consideration  was  the  construction  of  water- 
works and  a  supply  of  water,  and  upon  the 
faith  of  the  contract  waterworks  were  built 
in  both  cities,  while  in  this  onse  the  sup- 
posed consideration  for  the  agreement  was 
the  location  of  the  state  institution.  If 
neither  the  city  of  Danville  nor  the  citv  of 
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Freeport  could  make  a  binding  agreement 
how  much  the  city  would  pay  for  water  for 
a  term  of  years.  It  cannot  be  said  that  the 
city  of  Charleston,  without  legislative  au- 
thority, could  agree  to  furnish  water  to  the 
complainant  or  anybody  else  for  fifty  years 
for  f5,  whether  the  exercise  of  the  power 
was  in  its  nature  private  or  governmental. 
It  is  contended  that  because  it  has  been 
held  that  a  private  corporation  may  enter 
into  a  contract  to  secure  the  location  of  a 
postoffice  site  or  a  military  enca'mpment,  a 
city  must  have  the  same  right  to  secure  the 
location  of  a  state  institution  that  will  bene- 
fit its  inhabitants.  The  question  whether 
a  private  corporation  can  make  such  a  con- 
tract depends  upon  the  nature  of  the  cor- 
poration, and  whether  the  contract  is  con- 
nected with  the  legitimate  exercise  of  its 
corporate  powers.  It  has  been  held  that  a 
corporation  engaged  in  business  may  make 
a  contract  to  secure  the  location  of  a  post- 
office  site  at  a  place  that  will  tend  to  in- 
crease its  business,  and  that  a  hotel  com- 
pany may  contract  for  the  location  of  a 
military  encampment  (Richelieu  Hotel  Co. 
v.  International  Military  Encampment  Co. 
140  III.  248,  33  Am.  St.  Rep.  234,  29 
N.  E.  1044;  B.  S.  Green  Co.  v.  Blodgett 
159  III.  169,  50  Am.  St.  Rep.  146,  42 
N.  E.  176)  ;  but  that  was  because  the 
contract  was  not  foreign  to  the  business 
of  the  corporation.  If  a  contract  is 
ultra  vires  in  the  proper  sense,  it  is  void. 
National  Home  Bldg.  &  L.  Asso.  v.  Home 
Sav.  Bank,  181  111.  35,  64  L.R.A.  399,  72 
Am.  St.  Rep.  245,  64  N.  E.  619.  In  the 
case  of  Chicago  v.  University  of  Chicago, 
228  111.  605,  81  N.  E.  1138,  "lO  Ann.  Cas. 
669,  the  university  filed  its  bill  to  enjoin  the 


city  from  shutting  off  the  water  supply  of 
the  complainant,  which  had  been  remitted 
by  ordinance.  The  city  by  its  answer  al- 
leged that  the  city  waterworks  system  was 
private  property  of  the  city,  conducted  as 
a  private  enterprise,  and  not  as  a  -  govern- 
mental function,  and  that  it  bad  a  right 
to  charge  whatever  reasonable  rates  it  saw 
fit.  This  court  held  that  the  question  wheth- 
er the  ordinances  were  void  because  the 
city  could  not  give  away  public  property 
did  not  arise  on  the  record,  for 'the  reason 
that  the  city,  having  alleged  the  validity 
of  the  ordinances  in  its  answer,  could  not 
be  heard  to  say  that  the  circuit  court  erred 
in  adopting  its  view.  There  was  therefore 
no  question  concerning  the  want  of  power 
of  the  city  to  pass  the  ordinances  or  its 
right  to  assert  their  invalidity. 

The  final  argument  in  support  of  the  bill 
is  that  the  city  is  estopped  to  dispute  the 
validity  of  the  contract;  although  it  had 
no  power  to  enter  into  it,  for  the  reason 
that  it  has  received  the  consideration.  That 
reason  did  not  prevail  in  any  of  the  cases 
heretofore  considered.  Everyone  is  pre- 
sumed to  know  the  extent  of  the  powers  of 
a  municipal  corporation,  and  it  cannot  be 
estopped  to  aver  its  incapacity,  which  would 
amount  to  conferring  power  to  do  unauthor- 
ized acts  simply  because  it  has  done  them 
and  received  the  consideration  stipulated 
for.  Stevens  v.  St.  Mary's  Training  School, 
144  111.  336,  18  L..R.A.  832,  36  Am.  St.  Rep. 
438,  32  N.  E.  962;  Hope  v.  Alton,  214  III. 
102,  73  N.  E.  406;  May  v.  Chicago,  222 
III.  595,  78  N.  E.  912;  People  use  of  Alton 
V.  Parker,  231  111   478,  83  N.  E.  282. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 


Annottition — ^Power  of  municipality  operating  a  public  utility  to  make  a 
special  rate  to  a  particular  company  or  person. 


A  municipality  owning  or  controlling 
a  public  utility  is  subject  to  the  limita- 
tion that  there  must  be  no  unjust  dis- 
crimination in  furnishing  the  commodity. 
McQuillin,  Mun.  C!orp.  §  1697,  p.  3591. 
This  general  limitation  lends  support  to 
the  decision  in  Eastern  Illinois  State 
Normal  School  v.  Charleston,  ante, 
991. 

The  decision  in  Eastern  Illinois 
State  Normal  School  v.  Charleston 
is  in  kccord  with  an  Ohio  inferior  court 
decision  which  denies  the  power  of  a 
municipality  through  its  council  or 
board  of  gas  trustees  to  enter  into  a  con- 
tract to  supply  gas  to  a  manufacturing 
company  at  a  special  rate  made  as  an 
inducement  to  it  to  rebuild  its  factory, 
which  had  been  destroyed  by  fire.  Bel- 
laire  Goblet  Co.  v.  Findlay  (1891)  5 
L.R.A.1916D. 


Ohio  C.  C.  418,  3  Ohio  C.  D.  205.  A 
contract  to  furnish  a  manufacturing 
company  with  gas  at  a  special  rate  was 
held  invalid  in  Dalzell,  Q.  &  L.  Co.  v. 
rindlay  (1891)  5  Ohio  C.  C.  435,  3  Ohio 
C.  D.  214.  But  this  case  seems  to  have 
turned  upon  the  power  of  the  board  of 
gas  trustees  to  enter  into  the  contract.. 
Although  not  directly  in  point,  as  a 
special  rate  was  not  involved,  a  decision 
tending  to  support  the  conclusion  that  a 
municipality  cannot  make  a  special  rate 
for  a  particular  company  or  person  is 
that  in  Kirksville  Light  Co.  v.  Kirks- 
ville  (1911)  159  Mo.  App.  460,  141  S.  W. 
484,  holding  that  a  municipality  ownins; 
its  waterworks  system  has  no  power  to 
contract  with  an  ice  company  using  the 
city  water,  for  a  credit  to  it  for  water 
returned,  the  effect  of  which  was  that 
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tbe  ice  company  was  permitted  to  mn 
the  city  water  over  and  across  the 
heated  coils  of  its  pipes  for  the  purpose 
of  cooling  th«n,  after  which  it  returned 
all  the  water  to  the  city.  The  court 
states  that  "it  ought  not  to  require  argu- 
ment or  illustration  to  show  that  the 
city,  a  trustee  for  the  inhabitants  there- 
of, had  not  the  authority  to  gratuitously 
divert  the  city  water  for  private  use 
without  compensation.  Necessarily,  the 
city  was  put  to  g^eat  expense  in  con- 
structing and  maintaiaing  a  water  plant 
whereby  water  was  pumped  from  a  dis- 
tant river  into  reservoirs.  The  water 
thus  obtained  and  stored  was  for  the 
use  of  citizens  upon  payment  of  uniform 
prices  by  all  of  a  like  class;  and  any  de- 
vice whereby  one  or  more  would  obtain 
the  use  of  it  without  rendering  compen- 
sation is  contrary  to  the  intent  of  the 
statute  and  object  of  the, power  con- 
ferred upon  the  city,  and  is  unlawful." 
A  statute  authoTizing  a  municipality 
owning  its  waterworks  system  to  supply 
water  to*  persona  and  private  corpora- 
tions, and  to  enter  into  contracts  there- 
for upon  such  terms  as  inay  be  agreed 
upon,  is  cited  in  supfwrt  of  the  contract, 
but  not  commented  upon  by  the  court. 


A .  distinction  must  be  observed  be- 
tween making  a  special  rate  to  a  partic- 
ular company  or  person,  and  making  a 
special  rate  to  a  class  of  consumers, 
such  as  manufactories  or  large  consum- 
ers. This  note  does  not  discuss  the 
power  of  a  munidpality  to  make  a  spe- 
cial rate  to  a  class. 

As  to  whether  money  may  be  raised 
by  taxation  for  an  aid  to  business  cor- 
porations or  enterprises,  see  note  to  Dagt 
gett  V.  Colgan,  14  L.E.A..  474,  478. 

As  to  the  general  question  of  discrim- 
ination in  rates  in  a  pubUo  water  supply, 
see  note  to  State  ex  rel.  Hallauer  v.  Gos- 
nell,  61  LJI.A.  33^  on  the  establishment 
and  regulation  of  municipal  water  sup- 
ply, at  page  113. 

As  to  the  right  of  a  municipal  cor- 
poration to  contract  for  free  transpor- 
tation or  special  rates  on  street  cars,  see 
note  to  Oklahoma  City  v.  Oklahoma  R. 
Co.  16  L.R.A.(N.S.)  651. 

As  to  the  power  of  a  municipality  to 
assume  part  or  all  of  the  burden  of 
adapting  street  or  bridges  for  use  of 
railroads  or  street  railways,  see  note  to 
Minneapolis  St.  P.  R.  &  D.  Electric 
Traction  Co.  v.  Minneapolis,  50  L.R.A. 
(N.S.)  143.  W.  A.  E. 


KENTFCKT  COtTRT  OP  APPEALS. 

ALBERT  F.  HAUSS,  Appt, 

V. 

GEORGE  SURRAN. 
(168  Ky.  686,  182  S.  W.  927.) 

S*Ie  —  warranty  ^  damoges  or  return 

of  property. 

1.  A  ptirchaMr  ot  machinery  under  a 
guaranty  of  satisfaction  may  retain  it  and 
recoup  his  damages  for  breach  of  warranty 
in  an  action  for  the  price,  although  the 
contract  provides  that  he  will  be  allowed 
fifteen  days'  trial  and  refund  of  money  if 


not  satisfied  and  jnirchaeer  writes  for  ship- 
ping directions. 

For  other  cases,  see  Sale,  III.  a,  in  Dig. 
1-52  N.  8. 

Same  —  rescission  —  necessity  of  re-- 
torn. 

2.  A  purchaser  of  machinery  cannot,  with- 
out offering  to  return  it,  rescind  and  re- 
cover what  he  paid  for  it  for  breach  of  war- 
ranty. 

For  other  cases,  see  Sale,  III.  o,  in  Dig. 
1-it  N.  8. 

Damages  —  breacli  of  warranty  of  ma- 
chinery. 

3.  The  measure  of  damages  for  breach  of 
warranty  of  machinfry  not  wholly  wortli- 
less,  and  retained  by  the  purchaser,  is  the 


Note. —  Tbe  holding  of  Hauss  v.  Sub- 
KAN  that  a  provision  in  a  contract  of  sale, 
permissive  in  form,  and  authorizing  the 
seller  to  return  the  property  for  a  breach 
of  warranty,  furnishes  merely  an  additional 
remedy,  and  not  a  remedy  in  exclusion  of 
those  ordinarily  existing,  and  that  hence  a 
seller  may  retain  the  article  and  assert  the 
breach  in  recoupment  in  an  action  for  the 
purchase  price,  is  supported  by  the  great 
weight  of  authority,  aa  is  shown  at  pp.  760 
et  seq.  of  a  note  appended  to  Detwiler  v. 
Downes,  .50  L.R.A.(N.S.)  753.  That  note 
also  discusses  the  general  question  as  to 
the  exclusiveness  of  remedy  for  breach  of 
warranty  provided  in  a  contract  for  the  sale 
of  machinery.  In  the  same  volume,  at  page 
L.R.A.1916D. 


774,  is  a  note  discugging  the  question  with 
reference  to  t)ie  sale  of  animals,  and  at 
page  778  there  is  a  note  discu»aing  the 
question  with  reference  tci  the  sale  of  other 
articles.  At  page  783  there  is  a  note  on 
the  necessity  and  sufficiency  of  compliance 
with  the  conditions  of  a  warranty  in  the 
sale  of  personal  property;  at  page  706,  a 
note  on  waiver  of  conditions  in  a  contract 
of  sale,  limiting  the  warranty;  at  page 
80.5,  a  note  on  remedies  of  parties  where 
the  contract  of  sale  provides  that  the  seller 
will  remove  the  property  if  it  does  not  ful- 
fil the  warranty;  and  at  page  808,  a  note 
on  remedies  of  parties  under  a  contract  fof 
the  sale  of  an  article  on  approval. 
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difference  between  the  value  of  the  property 
M  inBtalled  and  its  value  as  warranted. 
For  other  easet,  see  Damages,  III.  a,  4,  o,  in 
Dig.  1-62  y.  8. 

(February  24,  1918.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Circuit  Court  for  Campbell  County 
in  defendant's  favor,  in  an  action  brought  to 
recover  the  balance  of  the  purchase  price 
of  certain  machinerv  sold  by  plaintiff  to 
defendant.  Reversed, 
t     The  facts  are  stated  in  the  opinion. 

Messrs.  Jndson  A,  Shuey  and  Edward 
C  lovett  for  appellant. 

Messrs.  Barbour  St  Bassmann  for  ap- 
pellee. 

Clay,  C,  flied  the  following  opinion: 

Plaintiff,  Albert  F.  Hauss,  brouglit  this 
«uit  against  George  Surran  to  recover  the 
balance  of  the  purchase  price  of  a  small 
electric  light  plant.  Defendant  counter- 
claimed  for  damages  for  breach  of  warranty. 
The  jury  found  for  defendant,  and  judg- 
ment was  entered  accordingly.  Plaintiff  has 
moved  for  an  appeal. 

On  May  7,  19H,  plaintiff  contracted  with 
the  defendant  to  install  an  electric  light 
plant,  consisting  of  machinery  and  appli- 
ances connected  to  150  light  outlets  for 
tungsten  lamps  and  one  G.  E.  arc  light. 
The  purchase  price  was  $611,  payable  $200 
when  the  machinery  was  shipped,  (200  on 
June  15,  1914,  and  $211  on  July  15,  1914. 
Under  the  contract,  the  machinery  was  to 
consist  of  one  aix  horse  power  "Sandow" 
kerosene  engine  mounted  on  skids,  fully 
equipped  with  oil  and  water  tanks  and 
throttling  governor,  belted  to  a  4-kilowatt 
116-volt  Robbins  k  Myers  direct  current 
generator,  type  "I,"  connected  to  a  slate 
switchboard  by  main  wires,  one  voltmeter, 
voltage  regulator,  and  fused  main  dynamo 
switch.  The  warranties  of  the  manufac- 
turers of  the  engine  and  generator  were 
made  a  part  of  the  contract  between  plain- 
tiff and  defendant.  With  re  -pect  to  the  gen- 
erator, the  warranty  is  as  follows: 

"It  is  guaranteed  that  the  generator  in- 
stalled will  be  a  4  kilowatt  at  1 15  volts  and 
is  capable  of  carrying  200  twenty  watt 
(16  C.  P.)  tungsten  lamps  at  its  rated  volt- 
age continuously  without  injurious  heating. 

"The  company  agrees  to  furnish  all  gen- 
erators in  good  operative  condition,  free 
from  all  defects  in  labor  and  material,  and 
agrees  that  they  will  deliver  their  rated 
output  successfully,  provided  they  are  kept 
in  proper  condition  and  operated  normally. 

"The  company  agrees  to  correct   at  its 
own  expense  any  defects  in  labor  and  ma- 1 
terial  in  its  apparatus  which  may  develop  ! 
under  normal  and  proper  use  within  thirty  ' 
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days  after  said  apparatus  has  been  placed 
into  service,  provided  the  purchaser  gives 
to  the  company  immediate  written  notice 
of  such  defects.  Responsibility  for  defects 
resulting  from  improper  storage  or  hand- 
ling, prior  to  placing  the  apparatus  into 
service,  will  not  be  assumed  by  the  company. 
Liability  for  consequential  damages,  due  to 
failure  to  meet  the  conditions  of  this  guar- 
anty, will  not  be  assumed  by  the  company." 

With  respect  to  the  engine,  the  warranty 
U  as  follows : 

"We  guarantee  that  the  engine  will  be  en- 
tirely satisfaetory  to  you,  you  to  be  the 
judge  and  jury.  You  will  be  allowed  a 
fifteen  days'  trial  dating  from  the  time  you 
receive  the  engine,  and  if,  for  any  reason 
whatever,  you  do  not  feel  entirely  satisfied 
with  the  engine  and  wish  your  money  back, 
every  cent  you  hare  paid  u*  for  it  will  be 
refunded  without  question  and  without 
argument  if  you  will  write  us  for  shipping 
instructions,  which  we  will  immediately 
furnish  within  the  fifteen  day*. 

"We  guarantee  every  Sandow  engiue  to 
be  free  from  defect  wbnn  shipped*  from  our 
factory  and  any  part  proven  defective  from 
this  cause  will  be  replaced  without  coats  if 
the  part  to  be  replaced  is  returned  to  our 
factory  for  examination,  transportation 
charges  prepaid.  This  guaranty  ia  effective 
for  five  years  from  date  of  sale. 

"Furthermore — we  guarantee  that  every 
Sandow  engine  has  before  shipment  been 
tested  under  actual  conditions  to  insure  it« 
satisfactory  operation  and  power  and  that 
it  has  developed  its  rated  horse  power  on 
our  stand  test." 

According  to  the  evidence  for  plaintiff, 
the  plant  was  installed  at  Phoenix  Grove 
Park  and  tested,  and  gave  perfect  results. 
Shortly  after  the  plant  was  installed,  in  an- 
swer to  a  complaint,  he  went  to  the  plant 
and  found  that  they  had  blown  a  fuse,  and 
that  the  lights  had  been  short-circuited  in 
one  of  the  amusement  tents.  About  a  week 
after  the  plant  was  installed  he  put  on  s 
muffling  device.  One  time  in  August  he 
went  up  there  to  see  how  the  plant  wa» 
running,  and  operated  the  plant  for  two 
hours.  He  was  in  the  habit  of  calling  up 
the  plant  over  the  telephone  every  Monday 
or  "Tuesday  morning  and  inquiring  how  it 
was  working,  and  always  received  the  me»- 
p-'ge  that  it  was  working  nicely.  The  only 
two  times  he  went  to  the  plant  in  response 
to  complaints  were  when  the  fuse  was  blown 
and  when  he  took  .Mr.  Pickett  up  there  in 
the  month  of    \uguat. 

Defendant  and  his  witnesses  testified  that 
the  plant  from  the  very  beginning  failed  to 
work  properly  or  to  give  the  necessary  light. 
Plaintiff,  in  response  to  numerous  cum- 
plaints,  came  to  the  plant  on  several  occa- 
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■ions  and  was  unable  to  make  it  work  prop- 
erly. Kotwithstanding  the  failure  of  the 
plant  to  work  properly,  defendant  continued 
to  operate  it  up  to  about  the  25th  day  of 
August.  There  is  further  evidence  to  the 
effect  that  the  engine  in  question  was  not 
a  six  horse  power  engine,  and  was  not  suffi- 
cient for  150  lights. 

For  the  plaintiff  it  is  insisted  that  if  the 
defendant  retained  the  machinery  and  failed 
to  return,  or  offer  to  return  it,  within  a 
reasonable  time,  he  thereby  waived  the 
breach  of  warranty,  and  the  court  erred  in 
failing  to  submit  this  phase  of  the  case  to 
the  jury.  In  o«r  opinion,  this  principle  is 
not  applicable  to  the  facts  of  this  case. 
Here  the  contract  was  executed.  Of  course, 
where  the  condition  is  that  the  article  sold 
shall  be  deemed  to  fulfil  the  warranty  un- 
less returned  within  a  specified  or  reason- 
able time,  and  the  buyer  retains  the  goods 
after  that  time,  he  cannot  avail  himself  of 
the  breach  unless  requested  by  the  seller 
to  keep  the  machinery  under  the  promise 
that  he  will  make  it  operate  in  a  satisfac- 
tory manner,  or  the  seller,,  by  his  courge  of 
dealing,  has  induced  the  biQ^er  to  believe 
that  he  may  keep  the  machinery  without 
losing  his  right  to  return  it  within  the  time 
fixed.  Dick  v.  James  Clark,  Jr.  Electric  Co. 
^in  Ky.  622,  171  S.  W.  108;  McCormick 
ITarvesting  Mach.  Co.  v..  Arnold,  116  Ky. 
SOS,  76  S.  W.  323.  But  where  the  sale  is 
executed  and  the  provision  of  the  contract 
is  not  imperative,  but  merely  permits  the 
buyer  to  return  the  property,  he  may,  at 
Ills  election,  resmrt  to  that  remedy,  or  he 
may  retain  the  article  and  recoup  his  dam- 
ages for  the  breach  of  the  warranty  in  an 
action  by  the  vendor  for  the  price.  Shupo 
V.  CoUender,  56  Conn.  489,  1  L.RJk^.  339, 
15  Atl.  405;  Elwood  v.  McDill,  105  Iowa, 
437,  75  N.  W.  340;  Cook  v.  Gray,  2  Bush, 
121 ;  Harrigan  v.  Advance  Thresher  Co.  26 
Ky.  L.  Kop.  317,  81  S.  W.  261;  Ruby  Car- 
riage Co.  V.  Kremer,  26  Ky.  L.  Rep.  274, 
81  S.  W.  251.  Unless  the  article  is  abso- 
lutely worthless  for  every  purpose,  the 
buyer  cannot  recover  the  price  luless  he 
returns  the  article  or  oiTerg  to  return  it. 
In  the  case  under  consideration,  defendant 
not  only  warranted  that  the  engine  was  a 
six  horse  power  engine,  but  that  it  had 
sufficient  power  to  light  150  lights  and  one 
arc  light.  The  additional  warranties  were 
those  contained  in  catalon^ues  of  tho  manu- 
facturers. It  does  not  appear  that  there 
was  any  defect  in  the  generator.  The  chief 
complaint  is  with  respect  to  the  power  of 
the  engine.  The  warranty  of  the  manu- 
facturer with  respect  to  the  engine  merely 
permits  the  buyer  to  return  it.  It  does  not 
provide  that  a  failure  to  return  shall  con- 
stitute a  waiver  of  the  warranty.  That  be- 
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ing  true,  defendant's  retention  of  the  ma- 
chinery did  not  constitute  a  waiver  of  the 
warranty. 

Here  the  answer  and  oouaterclaim,  after 
setting  out  the  breach  of  warranty,  asked 
for  damages  to  defendant's  biasiness.  To 
this  portion  of  the  answer  and  counterclaim 
a  demurrer  was  sustained.  The  answer  and 
counterclaim  further  alleges  that  the  light 
plant  was  useless  to  the  defendant,  aad^- 
"that  by  reason  of  said  faihue  of  said  elec- 
tric light  plant,  be  lost  the  sum  of  |200i 
paid  to  the  said  'plaiBtiff." 

The  mere  fact  that  the  plant  was  useless 
to  the  defendant  did  not  di^ensa  with  the 
necessity  for  his  returning,  or  ofllering  to 
return,  the  machinery,  if  he  desired  to  re- 
scind and  recover  the  price.  It  is  only 
where  the  plant  is  absolutely  worthless,  and 
not  merely  worthless  tO'  the  defendant,  that 
he  may  sue  for  the  price  without  having 
returned  or  offered  to  return  the  plant.  We, 
therefore,  c<mclude.  tha^  the  answer'  and 
counterclaim  was  not  good  on  demurrer. 
On  the  return  of  the  ease  defendant  will  be 
permitted  to  amend  and.  set  {ip  ^  damages 
for  the  breach  of  the,  ^atrant^r. 

The  court  instructed  the  jury  •■  follows: 

"(1)  The  jury  will  find  for  tho  plaintiff 
in  the  sum  of  $411,  with  interest  from  July 
15,  1014,  unless  they  believe  from  the.  evi- 
dence that  the  engine  installed  at  the  place 
in  question,  if  kept  in  proper  condition  and 
properly  operated,  would  not  develop  six 
horse  power  and  sufficient  to  successfully 
and  continuously  operate  the  plant  with 
160  tungsten  lamps  of  19  »nd  8  candle  pow- 
er as  per  contract,  and  one  arc  lamp,  in 
which  event  they  will  find  for  the  defendant. 

"(2)  If  the  jury  ted  for  th*  defendant 
under  instruction  No.  1  and  belieive  from 
the  evidence  that  the  eilgii^e  in  question  was 
not  sufficient  to  develop  0  horse  power, 
etc.,  they  shall  find  for .  the  defendant  as 
damages  the  difference  between  what  they 
may  believe  from  the  evidence  the  plant  as 
installed  to  have  been  reasonably  worth 
and  the  amount  paid  thereon  by  defendant, 
to  wit,  the  sum  of  $200,  not  to  allow  under 
this  instruction,  however,' an  amount  in  ex- 
cess of  $100." 

It  will  be  observed  that  instruction  'So,  1 
authorizes  a  finding  for  the  defendant  if  the 
plant  did  not  come  up  to  the  warranty,  re- 
gardless of  the  amount  of  damages  to  which 
defendant  was  entitled.  In  other  words,  the 
jury  were  compelled,  under  this  instruction, 
even  though'  they  believed  defendant  had 
been  damaged  only  to.'  the  extent  of  $100 
or  $150,  to  disregard  the  balance  of  plain- 
tiff's claim  and  render  judgment  for  the 
defendant.  It  follows,  therefore,  that  in- 
struction No.  1  is  erroneous. 

The  effect  of  instructioB  -  No.  2  ia  to  aS' 
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gume  that  if  the  plant  did  not  comply  with 
the  warranty,  it  vas  worth  less  than  $200.  ' 
It  seems  to  disregard  entirely  the  fact  that  I 
defendant  was  liable  for  $411,  and  that,  un- 
less   his    damages    exceeded    this    amount, 
there  should  still  be  a  finding  in  favor  of  ; 
plaintiff.     In  a  case  like  this,  the  measure  | 
of   damages    is   the   difference   between    the 
value  of  the  machinery  as  installed  and  its  ^ 
value  as  warranted.     Marbury  Lumber  Co. 
V.  Stearns  Mfg.  Co.  32  Ky.  L.  Bep.  739,  107 
S.  W.  200. 

Since  the  machinery  is  not  absolutely 
worthless  and  was  not  returned,  or  offered 
to  be  returned,  defendant's  defense  is  oob- 
fined  to  his  claim  for  damages.  That  being 
true,  the  oonrt  on  another  trial  will  in- 
struct the  jury  in  substance  as  follows: 

(1>  You  will  find  for  plaintiff  in  the 
sum  of  $411,  with  6  per  cent  interest  from 
July  14,  1914. 

(2)  If  you  believe  from  the  evidence 
that  the  «Bgine  in  question,  if  kept  in  prop- 


er condition  and  properly  operated,  would 
not  develop  six  horse  power,  or  power  suf- 
ficient successfully  and  continuously  to 
operate  the  plant  with  150  tungsten  lamps 
of  16  and  8  candle  power,  and  one  arc  lamp, 
you  will  find  for  the  defendant  and  fix  liia 
damages  as  provided  in  instruction  Ho.  3. 

(3)  If  you  find  for  defendant  under  in- 
struction No.  2,  the  measure  of  his  dam- 
ages is  the  differenee  between  the  value  of 
tlie  plant  as  warranted  and  its  value  as- 
installed. 

(4)  If  you  find  for  defqiidant,  and  your 
finding  be  lets  Uian  your  finding  for  plain- 
tiff, you  will  return  a  vep^lict  in  favor  of 
plaintiff  for  the  difference;  but  if  your  find- 
ing for  defendant  exceed  or  equal  your 
finding  for  plaintiff,  you  will  either  return 
a  verdict  in  favor  of  defendant  for  the  ex- 
cess not  exceeding  $200,  or  merely  find  for 
the  defendant  on  the  whole  case. 

Judgment  reversed,  and  cause  remanded, 
for  a  new  trial  oonsisteRt  with  this  opinion. 


MASSAOnt7SETTS    STTPRBME    JITDI- 
CIAIj  coxncT. 

HONORA  E.  MADDGN,  Employee. 

M.   J.   WHITTALL   CARPET   COMPANY, 
Employer. 

AMKRICAN  MUTUAL  LIABILITY  IN- 
SURANCE COMPANY,  Insurer,  Appt. 

(222  Mass.  4S7,  111  N.  E.  379.) 

Master  and  nenraiit  —  workmen's  com- 
pensation —  AgsntTBtlon  of  existing 
condition. 

1.  T1>e  further  injury  of  a  weak  heart  so 
as  to  incapacitate  its  owner  for  physical 
labor  by  the  performance  of  the  duties  of 
his  employment,  Euch  as  pulling  carpet  from 
a  roll  to  repair  it,  may,  although  the  re- 
quired exertion  was  not  such  as  to  affect  a 
healthy  person,  be  found  to  be  a  personal 
injury  arising  out  of  the  employment  with- 
in the  meaning  of  the  workmen's  compensa- 
tion act,  so  as  to  entitle  the  injured  person 
to  full  compensation  under  the  act. 
For  other  eaaet,  see  Matter  and  Servant,  II. 

a,  1,  im  Dig.  ISg  Tf.  8. 


Note.  —  Ab  io  the  construction  and  ef- 
fect of  the  workmen's  compensation  act* 
generally,  see  annotation  in  L.R.A.191ftA, 
23. 

As  to  the  constitutionality  of  the  work- 
men's compensation  acts,  see  annotation  at- 
tached to  Jensen  v.  Southern  P.  Co.  L.R.A. 
191 6A,  403. 

As  to  the  recovery  of  compensation  where 
accident  merely  aggravates  an  existing  con- 
dition, see  annotation  in  L.R.A.1916A,  82 
et  s«q.  and  228  et  seq, 
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Damages   —   workmen's   compensation 
act  —  aggravation  of  existing  trouble. 
2.  Full   compensation   for   the   disability 
may  be  awarded  under  the  workmen's  com- 
pensation act  in  case  of  the  aggravation  by 
the  work  required  by  the  employment  of  an 
existing  heart  trouble,  so  that  the  employee 
is  no  longer  able  to  perform  service. 
For  other  cases,  see  Matter  and  Servant,  II. 
a,  1,  in  Dig.  l~5g  If.  S. 

Constltntlonal  law  —  deprivation  of 
property  —  compensation  for  aggra- 
vation of  employee's  malady. 

8.  An  employer  is  not  deprived  of  his 
property  without  due  process  of  law  by  the 
provisions  of  an  elective  workmen's  com- 
pensation act,  entitling  an  employee  to  full 
compensation  in  case  an  existing  malady  is 
aggravated  so  as  to  incapacitate  him  for 
labor  by  an  injury  arising  out  of  the  em- 
ployment. 
For  other  eaaei,  tee  Oomtittttion^  Late,  II. 

t,  »,  Mt  Dig.  1-S&  V.  a. 

(February  7,  1916.) 

APPEAL  by  the  insurer  from  the  findings 
of  the  Industrial  Accident  Board,  ai- 
flrming  the  findings  and  decision  of  the 
committee  of  arbitration,  awarding  com- 
pensation to  plaintiff  in  a  proceeding  under 
the  workmen's  compensation  act  to  recover 
compensation  for  pergonal  injuries  sustained 
by  her  while  in  defendant's  employ.  Af- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  T.  Uovey  Gage,  Frank  "F. 
Dresser,  and  Charles  A.  Hamilton  for 
appellant. 

Mr.  John  C.  Mahonay,  for  appellee: 

On  the  findings  of  the  committee  of  arbi- 
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trktion,  Honors  E.  Madden,  at  the  time  she 
sustained  her  injury,  was  acting  in  the 
«ourse  of  her  employment. 

Brightman's  Case,  220  Mass.  17,  L.R~A. 
1816A,  321,  107  N.  E.  527,  8  N.  C.  C.  A. 
1«2. 

Her  heart  muscles  may  hare  been  tired 
and  exhausted  at  the  time  of-  the  injury, 
and,  under  all  the  circtimstsnces,  that  may 
have  been  Sttfflcient  cause  for  the  inability 
of  the  heart  to  temporarily  perform  its 
ordinary  fimetions. 

Fisher's  Case,  220  Mass.  581,  108  K.  E. 
361. 

Acceleration  of  previously  existing  heart 
disease  to  a  mortal  end  sooner  than  other- 
wise  it  would  have  come  is  an  injury  with- 
in the  meaning  of  the  workmen's  compensa- 
tion act. 

Brightman's  Case,  supra;  Wiemert  v. 
Boston  Elev.  R.  Co.  216  Mass.  598,  14  K. 
E.  360;  Clover,  C.  A  Co.  v.  Hughes  [1010] 
A.  C.  242,  79  L.  J.  K.  B.  N.  S.  470,  102 
L.  T.  N.  S.  340,  26  Times  L.  R.  359,  54  Sol 
Jo.  376,  47  Scot.  L.  R.  885,  3  B.  W.  C.  C. 
275. 

BnKer,  Ch.  J.,  delivered  the  opinion  of  the 
court : 

Honora  E.  Madden  was  an  employee  of  a 
carpet  company,  which  was  a  subscriber  un- 
der the  workmen's  compensation  act,  Stat. 
1911,  chap.  751.  The  Industrial  Accident 
Board  found  that,  while  engaged  in  the 
performance  of  the  work  for  which  she  was 
hired,  she  "received  a  personal  injury  aris- 
ing out  of  .  .  .  her  employment,  .  .  . 
aggravating  and  accelerating  a  weak  heart 
condition  to  the  point  of  total  incapacity  for 
work."  This  finding,  standing  alone,  might 
be  considered  indecisive.  It  simply  is  a 
catagorical  repetition  of  the  words  in  the 
statute  by  which  the  result  is  reached  en- 
titling the  employee  to  compensation,  with- 
out a  statement  of  what  the  personal  injury 
was  out  of  which  grows  the  right  to  money 
payments.  But,  as  the  Industrial  Accident 
Board  "affirms  and  adopts  the  findings  and 
decision  of  the  committe<i  of  arbitration," 
resort  may  be  had  to  the  proceedings  of 
that  committee  and  the  evidence  there  re- 
ported for  the  foundation  of  its  conclusions. 
After  reciting  the  substance  of  the  evidence, 
most  of  which  was  uncontroverted  except 
that  from  physicians,  the  finding  of  the 
arbitration  committee  was  that  "the  work 
which  Mrs.  Madden  was  doing  on  the  day 
on  which  the  injury  was  received  so  aggra- 
vated and  accelerated  a  weak  heart  condi- 
tion as  to'  incapacitate  her  for  work,  and 
that  she  received  a  personal  injury  arising 
out  of  and  in  the  course  of  her  employment," 
whereby  she  was  incapacitated.  "The  person- 
al injury  and  the  circumstances  under  which 
L.R.A.1916D. 


it  was  received  are  set  out  in  the  evidence. 
A  finding  was  warranted  that  she  had 
"a  w*ak  heart  condttion"  before  her  injury 
and  before  she  entered  tiie  service  of  the 
subaeriher.  Her  work  for  it  was  to  repa:ir 
bad  spots  in  the  weaving  on  rolls  of  carpet. 
The'  roll  was  placed  on  sowe  device  nearby, 
and  she  pulled  the  carpet  along  and  over  a 
table  in  front  of  her.  Her  own  description 
was  that  "her  work  was  more  pulling  [that 
is,  dragging  the  carpet  along  over  the  table] 
than  sewing;  .  .  .  ttie  carpet  was  brought 
to  them  in  a  roll  and  a  bar  was  put  through 
this  roll  and  two  girls  had  to  lift  it;  they 
undid  the  carpet  on  that  Kdl,  turned  the 
baek  over  and  had  to  puH  it;  tlien  they  had 
to  turn  the  fa(!e  of  it  over  and  it  wai^  taken 
to  the  shears — ^they  had  to  pull  it  to  them, 
they  dragged  them  on  the  floor ;  there  were 
some  carpets  that  had  to  be  put  on  the  table, 
but  not  all  of  them.  .  .  She  had  not 
been  sewing  all  morning  on  the  day  of  the 
alleged  injury— there  is  not  as  much  serving 
to  do  as  pulling.  .  .  .  She  had  never 
had  any  attack  before  this  one." 

Her  description  of  the  "personal  injury" 
(part  2,  $  1 )  on  which  the  claim  is  founded, 
was  this:  "She  went  to  work  on  the  morn- 
ing of  July  10  as  she  had  every'  morning,  and 
worked  up  to  the  time  she  was  taken  with 
the  pain — that  was  about  11:40  o'clock; 
she  was  pulling  carpets  at  the  time  she  felt 
something  giVe — she  thought  it  would  pass 
away.  .  .  .  She  continued  to- work  until 
it  was  time  to  wash  up — she  heated  her  tea 
.  .  .  And  sat  down  to  eat  her  dinners- 
she  could  not  eat,  so  she  .  .  .  started  to 
work  again;  then  she  felt  something  else 
give  way,"  and  die  was  taken  to  the  hospi- 
tal. 

Other  witnesses  testified  tl»t  the  employee 
exclaimed  that  she  "had  antiwful  pain  under 
her  heart"  and  that  she  placed  some  ice  over 
her  heart.  '  It  might  have  been  inferred  from 
this  and  other  evidence  that  she  suffered  an 
attack  of  "angina  pectoris,"  which  is  de- 
fined as  a  "peculiarly  painful  disease  .  .  . 
usually  associated  with  organic  change-  of 
ifte  heart."  There  was,  also,  medical  testi- 
mony to  the  effect  that  "hard,  laborious 
work  would  produce  a  heart  lesion;  if  there 
were  any  previous  heart  trouble,  it  would 
accelerate  it."  The  question  is,  whether  rea- 
sonable men  could  draw '  an  inference  that 
this  was  a  personal  injury  received  by  the 
employee,  arising  out  of  her  employment. 
We  are  not  concerned  with  the  inquiry 
whether  there  arc  other  inferences,  or  wheth- 
er this  is  the  most  reasonable  one. 

Rational  minded  persons  endeavoring  to 
get  at  the  truth  might  have  found  upon  this 
evidence,  with  the  deductions  reasonably  to 
be  drawn  from  it,  that  the  employee,  being 
under  some'  degree  of  disability,  due  to  a 
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weak  heart,  suffered  by  reason  of  the  exer- 
tion in  pulling  the  carpet,  as  required  by 
her  contract  of  aerrice,  a  further  acute  im- 
pairment of  the  strength  of  the  heart,  where- 
by it  was,  disaj^ted  from  performing  its 
normal  functions  as  it  had  done  theretofore. 
This  was  a  damage  to  a  physical  organ.  It 
was  a  definite  and  specific  detriment  to. the 
physiological  structure  of  her  body. 

The  standard  established  in  this  respect 
by  our  workmen's  compensation  act  as  the 
ground  for  compensation  is  simply  the  re- 
ceiving of  "personal  injury  arising  out  of 
and  in  the  course  of"  the  employment.  This 
standard  is  materially  different  from  that  of 
the  English  act  and  of  the  acts  of  some  of 
the  states  of  this  nation.  That  standard  is 
"personal  injury  by  accident,"  both  in  the 
act  of  1897  and  1906.  See  Stat.  60  &  61 
Vict.  1897,  chap.  37,  §  1  (1)  j  6  Edw.  VII. 
1908,  chap.  68,  §  1   (1). 

Hie  difference  between  the  phraseology  of 
our  act  and  the  English  act  in  this  respect 
cannot  be  regarded  as  immaterial  or  casual. 
The  English  act  in  its  present  form  was 
passed  several  years  before  ours.  It  was 
known  to  the  legislature  which  enacted  our 
statute  and  was  followed  as  to  its  general 
frame  and  in  many  important  particulars. 
Gould's  Case,  215  Mass.  480,  486,  102  N.  £. 
«93,  4  N.  C.  C.  A.  60,  Ann.  Cas.  191 4D, 
372;  McNiool's  Case,  215  Mass.  497,  499, 
L.R,A.1916A,  306,  102  N.  E.  697,  4  X.  C.  C. 
A.  522.  Indeed,. "the  language  of  the  Eng- 
lish act  of  1897  was  followed  whenever  pos- 
sible." '  See  Report  of  Commission  on  Com- 
pensation for  Industrial  Accidents,  1912,  p. 
46.  This  differmce  must  be  treated  as  the 
result  of  deliberate  design  by  the  general 
court  after  intelligent  comprehension  of  the 
limitation  expressed  by  the  words  of  the 
English  act.  The  freer  and  more  compre- 
hensive words  in  our  act  must  be  given  their 
natural  construction  with  whatever  added 
force  may  come  from  the  intentional  con- 
trast in  phraseology  with  the  English  act. 
The  "personal  injury  by  accident,"  which 
by  the  English  act  is  made  the  prerequisite 
for  the  award  of  financial  relief,  is  narrower 
in  its  scope  than  the  simple  "personal  in- 
jury" of  our  act.  As  was  said  in  Fenton  v. 
J.  Thorley  A  Co.  [1903]  A.  C.  443.  at  448: 
"The  words  'by  accident'  are  ...  in- 
troduced parenthetically,  as  it  were,  to  qual- 
ify the  word  'injury,'  confining  it  to  a  cer- 
tain class  of  injuries,  and  excluding  other 
classes;  as,  for  instance,  injuries  by  disease, 
or  injuries  self-inflicted  by  design." 

To  the  element  of  "personal  injury"  the 
further  condition  is  added,  that  it  must  have 
been  received  as  "an  unlooked  for  mishap 
or  an  untoward  event  which  is  not  expected 
or  designed;"  and  to  this  have  been  append- 
ed the  words  "by  the  workman  hitpself" 
L.B.A.1916D. 


in  Trim  Joint  Diet.  School  v.  Kelly  [1914] 
A.  C.  667>  679,  whereby  injuries  "designed" 
by  persons  other  than  the  workmen  are  in- 
cluded within  that  act.  An  illustration  of 
the  difference  between  "personal  injury"  and 
"personal  injury  by  accident,"  put  by  Lord 
Reading,  the  present  Chief  Justice  of  Eng- 
land, in  the  case  last  cited,  at.  page  720,  is 
apposite  in  this  connection:  "For  example, 
if  a  workman  became  blind  in  consequence 
of  an  explosion  at  the  factory,  that  would 
constitute  an  injury  by  accident;  but  if,  in 
consequence  of  the  nature  of  his  employ- 
ment, his  sight  was  gradually  impaired  and 
eventually  he  became  blind,  that  would  be 
an  injury,  but  not  an  injury  by  accident." 

The  wide  divergence  between  a  simple 
"personal  injury,"  the  standard  of  our  act, 
and  the  "personal  injury  by  accident"  of  the 
English  and  other  acts,  is  exemplified  fur- 
ther by  reference  to  some  of  the  decisions. 
It  was  held  in  Steel  v.  Cammell,  L.  &  Co. 
[1905]  2  K.  B.  23^  74  L-  J-  K.  B.  N.  S. 
610,  53  Week.  Rep.  612,  93  L.  T.  N.  S.  3-57. 
21  Times  L.  R.  490,  2  Ann.  Cas.  142,  that 
lead  poisoning  resulting  from  a  gradual  ac- 
cumulation of  the  poison  in  handling  lead, 
in  Broderick  v.  London  County  Council 
[1908]  2  K.  B.  807,  77  L.  J.  K.  B.  N.  S. 
1127,  99  L.  T.  N.  S.  569,  24  Times  L.  R. 
822,  15  Ann.  Cas.  885,  that  enteritis  from 
inhaling  sewer  gas  in  the  course  of  the 
employment,  and  in  Eke  v.  Hart-Dyke 
[1910]  2  K.  B.  677,  80  L.  J.  K.  B.  K.  S. 
90,  103  L.  T.  N.  S.  174,  26  Times  L.  R. 
613,  3  B.  W.  C.  C.  482,  3  N.  C.  C.  A.  230, 
that  ptomaine  poisoning  from  clearing  out 
cesspools,  were  not  within  the  act.  As  we 
understand  those  judgments,  each  one  rests 
on  the  ground  that  there  was  a  "persona! 
injury,"  but  that  it  was  not  "by  accident." 
and  hence .  there  could  be  no  recovery.  If 
the  words  "by  accident"  had  been  omitted 
from  the  English  act,  the  inference  seems 
irresistible  from  the  chain  of  reasoning 
adopted  in  each  of  these  judgments  that  a 
different  judicial  result  would  have  been 
reached.  That  a  different  result  seems  to 
us  inevitable  is  manifest  from  the  course 
of  reasoning  and  the  conclusion  in  Ilurle's 
Case,  217  Mass.  223,  L.R.A.1916A,  279,  104 
N.  E.  336,  4  N.  C.  C.  A.  627,  Ann.  Cas. 
1915C,  919,  and  Johnson's  Case,  217  Mass. 
388,  104  N.  E.  735,  4  N.  C.  C.  A.  843.  In 
any  event,  decisions  made  as  to  workmen's 
compensation  acts  which  base  compensation 
upon  "personal  injury  by  accident"  instead 
of  upon  "personal  injury"  well  may  be  and 
may  be  expected  to  be  divergent  from  our 
own,  and  compensation  be  denied  under 
them  which  would  be  awarded  under  ours. 
See  ijiondale  Bleach,  Dye  &  Paint  Works  v. 
Riker,  85  N.  J.  L.  426,  89  Atl.  929,  4  N. 
C.  C.  A.  713,  and  Adams  v.  Acme  Whit« 
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Lead  &  Color  Works,  182  Mich.  157,  L.R.A. 
1916A,  283,  148  N.  W.  485,  6  N.  C.  C.  A. 
482.  Although  the  Ohio  act  in  this  respect 
is  similar  to  ours,  the  history  and  terms  of 
the  Ohio  constitutional  amendment  touch- 
ing the  subject,  and  of  the  governing  statute 
and  construction  placed  upon  it  by  the  ad- 
ministrative board,  led  to  an  interpretation 
of  intent  to  restrict  the  operation  of  that 
act  to  personal  injuries  by  accident  by  a 
chain  of  reasoning  which  has  no  relevancy 
to  our  act.  Industrial  Commission  v. 
Brown,  —  Ohio  St.  — ,  L.R.A.1916B,  1277, 
1 10  K.  E.  744.  If  there  is  anything  in  any 
of  the  three  decisions  last  cited  inconsistent 
with  our  conclusion,  we  are  constrained  not 
to  follow  them. 

Actions  for  personal  injury  arising  from 
disease  contracted  in  the  course  of  employ- 
ment and  without  physical  impact  are  not 
uncommon  where  the  other  elements  exist 
to  establish  liability.  Thompson  v.  United 
Laboratories,  221  Mass.  276,  108  N.  E. 
1042;  Cox  V.  American  Agri.  Chemical  Co. 
24  R.  I.  503.  60  L.ILA.  629,  68  Atl.  871,  13 
Am.  Neg.  Rep.  434;  Wagner  y.  H.  W. 
Jayne  Chemical  Co.  147  Pa.  475,  30  Am. 
St.  Rep.  746,  23  Atl.  772;  Fox  v.  Peninsular 
White  Lead  *  Color  Works,  84  Mich.  676, 
682,  48.x.  W.  203.  That  they  have  not 
been  more  frequent,  perhaps,  has  been  due 
to  the  fact  that  such  dangers  usually  are 
well  known  and  are  assumed  by  the  con- 
tract of  employment,  or  are  net  matters 
about  which  a  duty  has  been  owed  by  the 
employer. 

"Personal  injury"  is  materially  broader 
in  its  scope  than  is  "personal  injury  by  ac- 
cident." "Personal  injury"  standing  by  it- 
self comprehends  a  wide  range  of  physical 
harm.  Indeed,  the  phrase  has  been  extended 
in  other  connections  to  comprise  a  large 
category  of  mischiefs  which  have  a  theo- 
retical rather  than  corporeal  adjunction  to 
the  human  body,  and  which  may  be  intangi- 
ble or  mental  rather  than  tactile  and  physi- 
cal. It  may  comprehend  damage  to  those 
inherent  personal  rights  which  generally  are 
recognized  as  protected  by  the  law  and  as 
sacred  as  the  security  from  bodily  violence. 
Doubtless  many .  decisions  include  among 
personal  injuries,  wrongs  which  would  not 
be  personal  injuries  under  the  workmen's 
compensation  act.  For  example,  the  phrase 
"personal  injury"  has  been  held  to  include 
even  injuries  to  reputation  resulting  from 
libel  (Thompson  v.  Judy,  95  C.  C.  A.  61, 
54,  169  Fed.  653),  malicious  prosecution  and 
false  imprisonment  (McChristal  v.  Clisbee, 
190  Mass.  120,  3  L.R.A.(N.S.)  702,  76  N. 
E.  611,  6  Ann.  Cas.  769),  invasion  of  the 
ri^t  to  privacy  (Riddle  v.  MacFadden,  201 
N.  Y.  216,  94  N.  E.  644),  as  well  as  the 
alienation  of  affection  of  a  husband  or  wife, 
I*R,A.1916D. 


seduction,  false  arrest,  and  kindred  tortious 
acts.  That  was  pointed  out  in  Hurle's  Case, 
217  Mass.  223,  L.R-4.1916A,  279,  104  N.  E. 
336,  4  N.  C.  C.  A.  627,  Ann.  Cas.  1915C, 
919,  after  a  considerable  review  of  the 
authorities.  It  there  was  expressly  held 
that  a  disease  of  the  eyes  directly  induced 
by  inhalation  of  poisonous  gases  in  the 
course  of  the  employment  might  be  found 
to  l>e  a  "personal  injury  arising  out  of"^ 
the  employment.  To  the  same  effect  in 
substance  is  Johnson's  Case,  217  Mass.  388, 
104  N.  E.  736,  4  N.  C.  C.  A.  843.  These 
cases  hold  that  it  is  not  necessary  to  "per- 
sonal injury"  that  there  be  a  physical  im- 
pact. That  was  adjudged  also,  with  a  full 
review  of  the  English  decisions,  in  Coyle 
v.  John  Watson  [1015]  A.  C.  1,  12-14, 
83  L.  J.  P.  C.  N.  8.  307,  [1914]  W.  C.  & 
Ins.  Rep.  228,  7  B.  W.  C.  C.  269,  111  L.  T. 
N.  S.  347  [1914]  W.  N.  106,  30  Times  L. 
R.  601,  68  Sol.  Jo.  533.  Even  liability  for 
personal  injury  arising  out  of  tort  is  not 
always  restricted  to  cases  of  physical  im- 
pact. This  was  shown  by  Chief  Justice 
Knowlton  in  Mulvey  v.  Boston,  197  Mass. 
178,  180,  83  K.  E.  402,  14  Ann.  Cas.  349. 
See  Megathlin  v.  Boston  Elev.  R.  Co.  220 
Mass.  5S8,  108  N.  £.  862.  There  is  noth- 
ing at  variance  with  this  in  Spade  v.  Lynn 
A.  B.  R.  Co.  168  Mass.  285,  38  L.R.A.  512, 
60  Am.  St.  Rep.  393,  47  N.  E.  88,  2  Am. 
Keg.  Rep.  666;  Id.,  172  Mass.  488,  43 
L.RJ^.  832,  70  Am.  St  Rep.  298,  52  K.  £. 
747,  6  Am.  Neg,  Rep.  867,  which  was  an 
action  for  negligence,  and  where,  on  the 
facts  presented,  it  was  held  that  there  oould 
be  no  recovery  for  mental  disturbance  with- 
out physical  injury.  In  other  counecti<His 
"damage  to  the  person"  has  a  more  con- 
stricted signification,  which  excludes  in- 
direct and  consequential  injury  ensuing 
from  immediate  bodily  harm  to  another. 
See,  for  example,  Dixon  v.  Amerman,  ]81 
Mass.  430,  63  N.  E.  1057;  Hey  v.  Prime, 
197  Mass.  474,  17  L.R.A.(N.S.)  570,  84 
N.  E.  141;  Keating  v.  Boston  Elev.  R.  Co. 
200  Mass.  278,  282,  95  N.  E.  840.  These 
and  like  decisions  do  not  affect  the  case 
at  bar. 

Varying  facts  may  give  rise  to  questions 
of  difSculty.  In  this  connection  it  is  to 
he  noted  that  there  is  no  explicit  provision 
for  compensation  for  occupational  disease 
as  such.  "Personal  injury"  is  the  only 
ground  for  compensation.  The  legislative 
principle  declared  by  the  workmen's  com- 
pensation act,  to  the  test  of  which  all  cases 
arising  under  it  must  be  subjected,  is  that 
whatever  rightly  is  describable  as  a  "per- 
sonal injury,"  if  received  "in  the  course  of" 
and  "arising  out  of"  the  employment,  be- 
comes the  basis  for  a  claim. 

If  the  harm  suffered  by  the  employee  in 
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tke  case  at  bar  had  been  received  as  the 
result  of  physical  endeavor  or  strain  in 
striving  to  resist  tortious  conduct  by  the 
employer,  or  in  merely  being  subjected  to 
sttch  conduct,  there  would  tie  little  doubt 
that  recovery  could  be  liad  in  an  action  at 
law  as  for  a  "personal  injury"  in  the  com- 
mon-law sense  of  those  words.  Coleman 
V.  New  York,  N.  H.  t  H.  R.  Co.  106  Mass. 
160.  178;  8  Am.  N^.  Cas.  373;  Larson  v. 
iioston  Elev.  R.  Co.  212  Mass.  262,  98  N. 
E.  1048,  and  cases  collected;  VViemert  v. 
Boston  Elev.  R.  Co.  216  Mass.  3f)S,  104  K. 
E.  360. 

Without  undertaking  to  deflne  "personal 
injury,"  or  to  go  beyond  the  requirements 
of  the  facts  here  presented,  it  is  enough 
to  gay  that  the  occurrence  described  by 
the  dependent  when  she  said  "she  felt 
something  give"  and  "felt  something  eUe 
give  way,"'  accompanied  by  the  symptoms 
of  angina  pectoris,  may  have  been  found 
to  be  a  "personal  injury." 

That  inj.ury  also  may  have  been  found 
to  have  arisen  out  of  the  employment.  The 
pulling  of  the  carpet,  although  not  requir- 
ing such  putting  forth  of  muscular  power 
R8  would  have  affected  a  healthy  person, 
yet  may  have  been  enough  to  cause  the 
injury  which  the  employee  suffered.  It 
could  have  been  regarded  as  resulting  from 
the  work  as  a  contributing  proximate  cause. 
McNicol's  Case,  215  Mass.  407,  499,  L.RJl. 
1916A,  306,  102  N.  E.  697;  Brightman's 
Case,  220  Mass.  17,  L.R.A.1916A,  321,  107 
N.  E.  527,  8  N.  C.  C.  A.  102;  Fisher's  Case, 
220  Mass.  681,  108  N.  E.  361. 

Even  under  the  English  act  it  seems  that 
a  personal  injury  such  as  that  here  dis 
closed  would  be  held  to  have  arisen  "by  ac- 
cident" and  hence  to  be  within  the  act.  It 
has  been  decided  that  perforation  of  a  dis- 
eased intestine  by  slight  pressure  such  as 
would  be  harmless  to  a  healthy  person 
(Woods  v.  Wilson,  Sons  &  Co.  84  L.  J.  K.  B. 
N.  S.  1067,  [1915]  W.  C.  4  Ins.  Rep.  285, 
8  B.  W.  C.  C.  288,  lis  L.  T.  N.  S.  243. 
[1915]  W.  N.  109,  31  Times  L.  R.  273,  59 
Sol.  Jo.  348,  the  breaking  of  an  aneurism 
by  normal  activity  of  the  workman  <CIover, 
C.  &  Co.  V.  Hughes  [1910]  A.  C.  242,  79 
L.  J.  K.  B.  N.  S.  470,  102  L.  T.  N.  8.  340, 
26  Times  L.  R.  859,  54  Sol.  Jo.  375,  47 
Scot.  L.  R.  885,  3  B.  W.  C.  C.  275),  rupture 
resulting  from  ordinary  exertion  ( Fenton  v. 
J.  Thorley  &  Co.  [1903]  A.  C.  443,  72  L.  J. 
K.  B.  N.  S.  787,  52  Week.  Rep.  81,  89  L. 
T.  X.  S.  314, 19  Times  L.  R.  684),  and  pneu- 
monia induced  by  exposure  (Coyle  v.  John 
Watson  [1916]  A.  C.  1,  83-  L.  J.  P.  C.  N.  S. 
307,  [1914]  W.  C.  A  Ins.  Rep.  228,  7  B.  W. 
G.  C.  259,  111  L.  T.  N.  S.  347,  [1914]  W.  N. 
195,  30  Times  L.  R.  601,  58  Sol.  Jo.  533), 
'Were  "personal  injuries  by  accident."  None 
L.R.A.1916D. 


of  these  instances  come  within  the  oeeupa- 
tional  diseases  described  in  the  Third  Sched- 
ule of  SUt  6  Edw.  VII.  chap.  58,  and 
hence  these  decisions  are  qnite  pertinent  as 
persuasive  authorities  in  a  case  like  tiie 
present. 

It  has  been  argued  with  force  en  behalf 
of  the  insurer  that  since  the  harm  to  tke 
employee  was  not  wholly  tl>e  effect  of  the 
work,  but  came  in  large  part  from  the  pre- 
vious weakened  condition  of  the  employee's 
heart,  hence,  either  there  can  be  no  award 
of  compensation,  or  it  should  .be  restricted 
to  that  part  of  the  injury  which  resulted 
directly  from  the  work,  and  the  part  of 
the  injury  which  flowed  from  the  previous 
condition  should  be  excluded.  Even  though 
the  premise  be  sound,  the  conclusion  does 
not  follow.  The  act  makes  no  provision 
for  any  such  analysis  or  apportionmeBt. 
It  protects  thd  "employee."  That  word  is 
defined  in  part  5,  §  2,  as  including  "every 
person  in  the  service  of  another  under  any 
contract  of  hire,"  with  exceptions  not  here' 
pertinent.  There  is  nothing  said  about  the 
protection  being  confined  to  the  healthy 
employee.  The  previous  condition  of  health 
is  of  no  consequence  in  determining  the 
amount  of  relief  to  be  afforded.  It  has  no 
more  to  do  with  it  than  his  lack  of  ordi- 
nary care  or  the  empl6yer's  freedom  irou 
simple  negligence.  It  is  a  most  material 
circumstance  to  be  considered  and  weighed 
in  ascertaining  whether  the  injury  resulted 
from  the  work  or  from  disease.  It  is  the 
injury  arising  out  of  the  employment,  and 
not  out  of  disease  of  the  employee,  for  which 
compensation  is  to  be  made.  Yet  it  is  the 
hazard  of  the  employment  acting  upon  the 
particular  employee  in  his  condition  of 
health,  and  not  what  that  hazard  would  be 
if  acting  upon  a  healthy  employee  or  upon 
the  average  employee.  The  act  makes  no 
distinction  between  wise  or  foolish,  skilled 
or  inexperienced,  healthy  or  diseased  em- 
ployees. All  who  rightly  are  describable  as 
employees  come  within  the  act. 

The  act  is  not  a  substitute  for  disability 
or  old-age  pensions.  It  cannot  be  strained 
to  include  that  kind  of  relief.  Its  ulti 
mate  purpose  simply  is  to  treat  the  cost  of 
personal  injuries  incidental  to  the  employ- 
ment as  a  part  of  the  cost  of  the  business. 
It  does  not  afford  compensation  for  injuries 
or  misfortunes  which  merely  are  contempo- 
raneous or  coincident  with  the  employment, 
or  collateral  to  it.  Not  every  diseased  per- 
son suffering  a  misfortune  while  at  work 
for  a  subscriber  is  entitled  to  compensation. 
The  relief  is  so  new  that  the  tendency  may 
be  to  inquire  only  as  to  the  employment  and 
the  injury,  and  to  assume  that  these  two  fac- 
tors constitute  ground  for  compensation. 
But  the  essential  connecting  link  of  direct 
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oausal  connection  between  the  personal  in- 
jury and  the  employment  must  be  estab- 
lished before  the  act  becomes  operative.  The 
personal  injury  must  be  the  result  of  the 
employment,  and  flow  from  it  as  the  induc- 
ing proximate  cause.  The  rational  mind 
must  be  able  to  trace  the  resultant  personal 
injury  to  a  proximate  cause  set  in  motion 
by  the  employment,  and  not  by  some  other 
agency,  or  there  can  be  no  ;'ecovery.  In 
passing  upon  this  question,  an  humanitar- 
ian emotion  ought  not  to  take  the  place  of 
sound  judgment  in  the  weighing  of  evidence. 
The  direct  connection  between  the  personal 
injury  as  a  result  and  the  employment  as 
its  proximate  cause  must  be  proved  by 
facts  before  the  right  to  compensatiim 
springs  into  being.  A  high  degree  of  dis- 
crimination must  be  exercised  to  determine 
whether  the  real  cause  of  an  injury  is  dis- 
ease or  the  hazard  of  the  employment.  A 
disease  which,  under  any  rational  work,  is 
likely  to  progress  so  as  Anally  to  disable 
the  employee,  does  not  become  a  "personal 
injury"  under  the  act  merely  because  it 
reaches  the  point  of  disablement  while 
work  for  a  subscriber  is  being  pursued.  It 
is  only  when  there  is  a  direct  causal  con- 
nection betweeU  the  exertion  of  the  employ- 
ment and  the  injury  tlkat  an  award  of  com- 
pensation can  be  made.  The  substantial 
question  is  wliether  the  diseased  condition 
was  the  cause,  or  whether  the  employment 
was  a  proximat«  contributing  cause.  In 
the  former  case,  no  award  can  be  made;  in 
the  latter,  it  ought  to  be  made.  This  in 
substance  is  the  test  stated  in  McNicol's 
Case,  216  Mass.  497,  4S9.  L.R.A.1916A,  306, 
102  N.  £.  097.  It  must  be  applied  here,  as 
in  other  cases.  In  this  respect  the  same 
rule  governs  as  under  the  English  act, 
where  acceleration  of  a  diseased  bodily  con- 
dition to  the  point  where  it  constitutes  a 
personal  injury  by  reason  of  the  strain  oi 
exertion  of  the  employment  is  ground  for 
recovery.  See  Clover,  C.  A  Co.  v.  Hughes 
[1910]  A.  C.  242,  243,  79  L.  J.  K.  B.  N.  S. 
470,  102  L.  T.  N.  S.  340,  26  Times  L.  R. 
359,  64  Sol.  Jo.  375,  47  Scot.  L.  R.  885, 
3  B.  W.  C.  C.  275,  and  like  cases  cited 
above. 

ITiis  point  is  governed  by  Brightman's 
Case,  220  Mass.  17,  L.R.A.  1916A,  321, 
107  N.  E.  527.  8  N.  C.  C.  A.  102.  The  in- 
surer asks  us  to  review  Brightman's  Case, 
and  especially  the  sentence  (220  Mass.  at 
page  20)  where  it  is  said:  "Acceleration 
of  previously  existing  heart  disease  to  a 
mortal  end  sooner  than  otherwise  it  would 
have  come  is  an  injury  within  the  moaning 
of  the  workmen's  compensation  act." 

Of  course  that  sentence  was  applied  in 
its  context  to  an  acceleration  directly  trace- 
able to  the  employment  as  the  cause.  It 
L.R.A.1016D. 


expressed  the  deliberate  and  matured  judg'- 
ment  of  the  court.  There  is  not  thereby  im-' 
ported  into  the  workmen's  compensation  act 
any  theory  of  the  law  founded  upon  wrong 
doing  of  the  employer.  It  is  plain  asd  has- 
been  said  repeatedly  that  the  act  elimitlHte*- 
all  consideration  of  tort,  penalty,  or  negli- 
gence, save  where  there  has  been  "serious 
and  wilful  misconduct."  It  establishes  a 
unique  theory  of  distribution  of  the  human 
loss  directly  arising  out  of  commercial  and 
industrial  enterprises  hitherto  unknown  to 
our  law.  When  a  pre-existing  heart  disease 
of  the  employee  is  accelerated  to  the  point 
of  disablement  by  the  exertion  and  strain  of - 
the  employment,  not  due  to  the  character 
of  the  disease  acting  alone,  or  j^rogressing 
as  it  would  in  any  rational  work,  there  may 
be  foimd  to  have  been  a  personal  injury. 

It  is  contended  that  since  the  act  con- 
templates a  kind  of  accident  insurance  as 
the  means  of  affording  relief  to  the  em- ' 
ployee,  it  cannot  have  been  the  intent  M 
the  legislature  to  include  such  risks  as  that 
here  disclosed,  because  of  the  difficulty  of 
fixing  a  rate  of  insurance.  But  there  does 
not  appear  as  matter  of  law  to  be  any  in- 
superable difficulty  in  this  respect.  Fortui- 
tous events,  which  appear  to  be  as  diifioult 
of  forecast  as  this,  are  common  subjects  o( 
insurance. 

It  is  argued  that  grave  economic  con- 
sequences of  far-reaching  effect  may  follow 
from  the  act  as  thus  construed.  It  is  said 
that  persons  not  in  good  health  may  be  al- 
together excluded  from  employment,  to  their 
severe  hardship,  while  the  cost  of  conduct- 
ing commercial  and  industrial  enterprises 
may  become  prohibitively  large,  all  to  the 
detriment  of  the  general  welfare  arid  of  the 
financial  resources  of  the  commonwealth. 
These  considerations  are  of  great  public  mo- 
ment. .  But  these  factors  relate  to  legisla- 
tive questions,  and  the  arguments  founded 
on  them  are  distinctly  legislative  argu- 
ments. They  may  be  entitled  to  attention 
and  deliberation  at  the  hands  of  the  legisla- 
tive department  of  government.  In  the  pres- 
ent forum  they  cannot  have  decisive  sig- 
nificance, even  if  it  were  plain  that  the 
enumerated  consequences  were  inevitable. 
The  function  of  the  judicial  department  of 
the  government  is  simply  to  determine 
whether  an  act  is  within  the  power  vested 
by  the  Constitution  in  the  legislature,  and 
then  to  enforce  it  according  to  its  truC' 
meaning  in  cases  as  they  arise.  While  the 
consequences  to  which  a  particular  construc- 
tion or  application  of  a  Statute  would  lead; 
have  an  important  bearing  in  determining 
what  may  liave  been  the  intent  of  the  legis- 
lature in  using  words  of  doubtful  import 
(Oreene  v.  Greene,  2  Gray,  361,  364,  61  Am. 
Dec.  454),  they  cannot  control  a,  plain  rxite, 
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of  positive  law  established  by  clear  Ian 
guage  in  a  legislative  mandate.  The  words 
''personal  injury"  had  meaning  in  the  law 
before  the  passage  of  the  workmen's  com- 
pensation act  sufficiently  well  defined  clear- 
ly to'  include  the  kind  of  personal  harm 
here  disclosed,  so  that  it  hardly  can  be  as- 
sumed, under  all  the  circumstances,  that 
the  legislature  used  them  in  a  different  or 
unusually  constricted  sense.  There  are  no 
conditions  which  warrant  a  judicial  inter- 
pretation of  the  words  "personal  injury"  in 
the  act  as  meaning  the  same  as  "personal 
injury  by  accident,"  or  as  excluding  from 
the  scope  of  "personal  injuries"  those  in- 
stances where  a  diseased  physical  condition 
may  have  invited,  or  rendered  the  employee 
unusually  susceptible  to,  "personal  injury." 
It  may  be  tiiat  the  legislature  intended  a 
more  narrow  field  than  actually  was  de- 
scribed by  the  words  used.  But  if  that  be 
so,  the  remedy  must  be  sought  from  the 
legislature.  There  are  no  means  by  which 
the  court  can  ascertain  "the  purpose  and 
effect  of  a  statute  except  from  the  words 
used  when  given  their  common  and  ap- 
proved meaning."  Re  Bergeron,  220  M&is. 
472,  475,  107  N.  E.  1007. 

The  constitutionality  of  the  act  as  thus 
interpreted  is  as^iled.  It  is  urged  that 
the  employer  is  compelled  to  part  with  prop- 
erty for  causes  for  which  he  is  in  no  wise 
responsible,  and  that  thus  he  is  deprived 
of  property  without  due  process  of  law.  In 
its  essence  that  is  an  attack  upon  the  act 
as  a  whole,  for  in  none  of  its  ordinary  as- 
pects does  the  payment  required  by  the  act 
depend  upon  fault,  and  may  be  required  in 
many  cases  where  the  employer  was  wholly 
free  from,  fault.  In  support  of  this  attack, 
cases  like  Camp  t.  Rogers,  44  Conn.  291, 


Dougherty  t.  Thomas,   174  Mich.   371,   45 
L.R.A.(N.S.)  699,  140  N.  W.  616,  Ann.  Cas. 
1916A,  1163,  Ohio  &  M.  R.  Co.  v.  Lackey, 
78  III.  55,  20  Am.  Rep.  259;  Com.  v.  Heir, 
229  Fa.  132,  78  Atl.  68,  Ann.  Cas.   19I2A, 
422,  and  Eastman  v.  Jennings-McRea  Lag- 
ging Co.  69  Or.  1,  138  Pac.  216,  Ann.  Cas 
IQIOA,  185,  are  relied  upon  where  statutes 
have  been  stricken  down  which  have  under- 
taken to  make  one  liable  in  an  action  at 
law    for    injuries,    lotaes,   or   expenses    for 
which  he  was  in  no  way  responsible  direct- 
ly or  remotely,  morally  or  l^ally.    The  case 
at  bar  is  quite  distinguishable.    The  work- 
men's compensation  act  is  elective,  and  not 
compulsory.    It  is  wholly  optional  with  the 
employer,  as  it  is  with  the  employee,  whether 
he  comes  under  the  provisions  of  the  act 
or   stays  outside  and  stands  on   his  legal 
rights.    The  connection  between  the  employ- 
ment and  the  injury  in  the  case  at  bar  is 
the  same  in  kind  as  in  the  manifold  other 
instances  where  the  personal  injury  to  the 
employee  is  caused  by  a  definite  physical 
blow  wholly  without  fault  of  the  employer. 
The  act  is  not  unconstitutional  in  this  re- 
spect.    Opinion  of  Justices,  209  Mass.  607, 
96  N.  E.  308,  1  N.  C.  C.  A.  557 ;  Young  v. 
Duncan,  218  Mass.  346,  361,  106  N.  E.  1. 

The  reasons  which  have  been  set  forth  in 
this  opinion  and  in  the  cases  to  which  ref- 
erence has  been  made  seem  to  us  to  compel 
the  conclusion  that,  on  the  evidence  here 
disclosed,  it  was  competent  for  the  Indus- 
trial Accident  Board  to  find  that  the  em- 
ployee had  received  a  "personal  injury  aris- 
ing out  of  and  in  the  course  of"  her  "em- 
ployment," according  to  the  true  meaning  of 
those  words  in  the  workmen's  compensa- 
tion act. 

Decree  affirmed. 


»fASS.\CHt7SETTS    SUPREME    JUDI- 
CIAL COURT. 

KATHERINE  GEARING 

V. 

JOHN  BERKSON  et  al.,  Appts. 


PERCY  A.  GEARING 

V. 

SAME,  Appts. 

(223  Mass.  257,  111  N.  E.  785.) 

IV>od  —  implied  warranty  —  action  for 
Injury. 

1.  One  whose  wife,  as  his  agent,  pur- 
chases meat  for  food,  may  hold  the  vendor 
liable  in  damages  in  case  he  is  made  ill  by 


Note.  ^  The  liability  of  a  manufacturer, 
packer,  or  vendor  to  persons  not  in  privity 
of  contract,  for  injuries  from  defects  in  arti- 
cles sold,  including  many  cases  dealing  with 
articles  of  food,  is  treated  in  annotations  to 
L.R.A.1916D. 


its  unfitness,  under  a  statute  providing  that 
where  the  buyer  makes  known  to  the  seller 
the  purpose  for  which  goods  are  required, 
and  relies  on  the  seller's  skill  and  judgment, 
there  is  an  impliod  warranty  that  the  goods 
shall  be  reasonably  fit  for  such  purpose. 
For  other  cases,  see  Food;  also  Sale,  II.  e, 

in  Dig.  J-5g  A'.  8. 
Same  —  action  by  agent. 

2.  One  who,  as  agent  for  her  husband, 
purchases  meat  for  food,  of  which  she  sub- 
sequently partakes,  and  is  made  ill  by  its 
unfitness,  cannot  hold  the  seller  liable  in 
damages  as  for  breach  of  warranty,  since 
no  contractual  relation  exists  between  them. 
For  other  cases,  see  Food;  also  Sole,  //.  e, 

in  Dig.  1-52  2f.  8. 


Tomlinson  v.  Armour  &  Co.  19  L.R.A.(N.S.) 
023:  Mazetti  v.  Armour  ft  Co.  48  1*R.A. 
(X.S.)  21.1;  and  Crigger  v.  Coca-Cola  Bot- 
tling Co.  L.R.A.1916R,  879. 
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Evidence  ^  presamptton  —  overcoming 

by  finding. 

3.  A  finding  that  a  vendor  Of  food  yme  not 
negligent  in  selling  that- which  was  \inflt 
overcomes  whatever  presumption  as  to  evi- 
dence of  negligence  arises  from  the  viola- 
tion oi  the  statute  forbidding  such  sale. 
For  other  caaes,  ace  Ecidence,  XII.  d,  in 

Dig.  l-!>2  A'.  £r. 

(March  1,  1916.) 

APPEAL  by  defendants  from  orders  of 
the  Municipal  Court  of  Boston  in 
plaintiffs'  favor,  in  actions  brought  to  re- 
cover damages  resulting  from  a  sale  by 
defendants  of  unwholesome  food,  in  viola- 
tion of  statute.  Affirmed  as  to  defendant 
husband;  reversed  as  to  defendant  wife. 

The  facts  are  stated  in  the  opinion. 

Mr.  Harry  Bergaon,  for  appellants: 

Only  parties  to  the  contract  can  main- 
tain an  action  upon  it: 

Roberta  v.  Anheuser  Buscb  Brewing  Aaao. 
211  Mass.  449,  98  N.  E.  »6. 

This  court  has  never  taken  the  position 
that  the  violation  of  the  sales  act  consti- 
tutes negligence  per  ae.  At  most,  it  has 
held  such  a  violation  of  the  statute  to  be 
evidence  of  negligence,  for  the  jury's  con- 
sideration. 

Berdos  v.  Tremrat  ft  S.  Mills,  209  Mass. 
48J),  9.5  N.  E.  876,  Ann  Cas.  1912B,  797. 

Unless  a  breach  of  a  warranty  or  condi- 
tion, expressed  or  implied,  is  shown,  it  is  in- 
cumbent upon  the  plaintiff  to  prove  negli- 
gence. 

Crocker  v.  Baltimore  Dairy  Lunch  Oo. 
214  Mass.  177,  100  N.  E.  1078,  Ann.  Gas. 
1914B,  884. 

Pork  chops  are  not  manufactured  con- 
coctions, like  drugs  or  poisons,  which  may 
be  inherently  dangerous;  nor  were  there 
any  representations  nMide  by  the  defend- 
ants which  could  be  considered  as  continu- 
ing for  the  benefit  of  any  person  ultimately 
using  the  goods,  as  in  Roberts  v.  Anheuser 
Bus<>h  Brewing  Asso.  supra. 

Mr.  Eugene  C.  Upton,  for  appellees: 

The  plaintiff  husband  is  entitled  to  re- 
cover either  on  "implied  warranty"  or 
"malum  prohibitum." 

Farrell  v.  Manhattan  Market  Co.  108 
Mass.  271,  IS  L.R.A.(N.8.)  884,  126  Am.  St. 
Rep.  4.36;  84  N.  E.  481,  15  Ann.  Cas.  1076, 
21  Am.  Neg.  Rep.  142;  Van  Bracklin  v. 
Fonda,  12  Johns.  468,  7  Am.  Dec.  339;  Di- 
vine V.  McCormick,  60  Barb.  116;  Hoover 
V.  Peters,  18  Mich.  51;  Wallis  v.  Russell, 
[1902]  2  I.  R.  585. 

A  man  who  deals  out  to  consumersi  meat 
that  may  contain  poisonous  germs  is  held 
to  a  high  degree  of  care  and  knowledge. 
Inherent  dangers  of  the  occupation  carry 
responsibility. 
L.R.A.1910D. 


Terre  Haute  v.  HudHut,  112  Itfd.  642,  13 
N.  E.  686;  Hammack  v.  White,  11  C.  B. 
K.  S.  588,  31  L.  J.  C.  P.  N.  S.  129,  8  Ju*. 
N.  S.'  796,  5  L.  T.  N.  8.  676i  10  Week.  Rep. 
230;  Hutchison  v.  York,  N.  ft  B.  R.  Co.  5 
Exch.  343,  6  Eng.  Ry.  ft  C.  Oas.  680,  19 
L.  J.  Exch.  N.  S.  296;  Munro  v.  Pacific 
Coast  Dredging  ft  Reclamation  Co.  84  Cal. 
516,  18  Am.  St.  Rep.  248,  24  Pac.  303;  Le- 
bourdais  v.  Vitrified  Wheel  Co.  194  Ma^. 
343,  80  N.  E.  482;  George  v.  Skivington, 
L.  R.  5  Exch.  1 ;  Huset  v.  J.  I.  Case  Thresh- 
ing Mach.  Co.  61  L.B.A.  303,  57  C.  C.  A. 
237,  120  Fed.  865;  Thomas  v.  Winchester,  6 
N.  Y.  397,  57  Am.  Dec.  456;  Lewis  v.  Terry,  ' 
111  Cal.  39,  31  L.R.A.  220,  52  Am.  St.  Rep. 
148,  43  Pac.  398;  Roberts  v.'.\nheuser  Busch 
Brewing  Asso.  211  Mass.  449,  98  N.  E.  95; 
Flint  ft  W.  Mfg.  Oo.  v.  Beckett,  167  Ind. 
491,  12  L.R.A.(N.S.)  924,  79  N.  E.  603; 
Farrant  v.  Barnes,  11  C.  B.  N.  S.  553,  81  L. 
J.  C.  P.  N.  S.  137,  8  Jur.  N.  S.  868;  Lang- 
ridge  V.  Levy,  2  Mees.  ft  W.  619,  6  L.  J; 
Exch.  137 ;  Heaven  v.  Pender,  L.  R.  11  Q.  B 
Div.  503,  19  Eng.  Rul.  Cas.  81 ;  Blood  Balm 
Co.  V.  Cooper,  83  Ga.  457,  5  L.R.A.  612,  20 
Am.  St.  Rep.  324,  10  S.  E.  118;  Wledeman 
V.  Keller,  171  HI.  93,  49  N.  E.  210. 

Notice  to  the  defendant  of  the  intended 
use  of  the  pork  chops  was  unnecessary." 

Farrell  v.  Manhattan  Market  Co.  198 
Mass.  271,  15  L.R.A.(N.8.)  884;  126  Am.  St. 
Rep.  436,  84  N.  E.  481, 15  Ann.  Cas.  1070,  21 
Am.  Xeg.  Rep.  142. 

Violation  of  a  statutory  duty  is  n^li- 
genee  per  se. 

Berdos  v.  Trcmont  ft  S.  Mills,  209  Mass. 
489,  95  N.  E.  876,  Ann.  Cas.  1912B,  797: 
Gately  V.  Tavlor,  211  Mass.  60,  39  L.R.A. 
(N.S.)  472,  97  N.  E.  619;  Parka-  v.  Barn- 
ard, 135  Mass.  116,  46  Am.  Rep.  4.M): 
Salisbury  v.  Herchenroder,  106  Mass.  458, 
8  Am.  Rep.  354 ;  Stone  v.  Boston  ft  A.  R.  Co. 
171  Mass.  544,  41  L.R.A.  794,  61  N.  E.  1, 
4  Am.  Neg.  Rep.  490;  Queen  v.  Dayton  Coal 
ft  I.  Oo.  95  Tenn.  458,  30  L.R.A.  82,  49  Am. 
St.  Rep.  936,  32  S.  W.  460;  Burk  v.  Cream- 
ery Package  Mfg.  Co.  126  Iowa,  730,  106 
Am.  St.  Rep.  377,  102  N.  W.  793,  18  Am. 
Neg.  Rep.  62 ;  Shields  v.  Paul  B.  Ptigh  Co. 
122  App.  Div.  586,  107  N.  Y.  Supp.  604; 
Nickey  v.  Steuder,  164  Ind.  189,  73  N.  E. 
117;  Binford  v.  Johnston,  82  Ind.  426,  42 
Am.  Rep.  508 ;  Hyde  Park  v.  Gay,  120  Mass. 
589:  Conn  v.  May,  36  Iowa,  241;  Com.  v. 
Phelps,  210  Mass.  109,  96  N.  E.  CO;  Com. 
V.  Wheeler,  205  Mass.  385,  137  Am.  St.  Rep. 
456,  91  N.  E.  415,  18  .Kan.  Cas.  319;  Com.  v. 
Boynton,  2  Allen,  160;  Com.  v.  Huntley, 
156  Mass.  236,  15  L.R.A.  839,  30  N.  E.  1127; 
Thomp.  Nj^.  §10. 

The  plaintiff  husband  is  entitled  to  re- 
cover for  lovs  of  services  of  his  wife  and 
expenses  of  her  sickness. 
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Feneff  y.  New  York  C.  ft.  H.  R.  R.  Co. 
203  Mass.  278,  24  L.R.A.(N.S.)  1024,  133 
Am.  St.  Rep.  291,  80  K.  B.  436. 

Tbe  plaintiff  wife  may  recover  either  as 
a  malum-  prohibitum  or  a  breach  of  war- 
ranty, or  for  injuries  which,  according  to 
the  common .  experience  of  mankind,  were 
a  natural  consequence  of  the  defendants' 
negligence. 

Osborne  v.  Morgan,  130  Mass.  102,  39 
Am.  Rep.  437. 

The  plaintiff  wife,  if  agent  only  of  the 
husband,  had  sufficient  interest  in  the  satis- 
factory performance  of  her  duty  as  agent 
to  support  an  action  against  a  wrongdoer. 

Rhoades  v.  Blackiston,  106  Mass.  334,  8 
Am.  Rep.  332;  Baltimore  ft  P.  S.  B.  Co. 
V.  Atkins,  22  Pa.  622;  Graham  v.  Duckwall, 
8  Bush,  12;  Tiffany,  Principal  ft  Agent,  pp. 
388,  389. 

A  mere  casual  view  of  meat  lying  on  a 
plate  in  a  window  does  not  bar  this 
plaintiff. 

White  V.  Kewborg,  208  Mass.  280,  94 
N.  E.  269. 

The  sale  was-  a  prohibited  act,  and  negli- 
gence per  se. 

Hyde  Park  v.  Gay,  120  Mass.  589. 

De  Courcy,  J.,  delivered  the  opinion  of 
the  court: 

The  sales  act,  Stat.  1908,  c.  237,  §  16, 
provides: 

"Subject  to  the  provisions  of  this  act,  and 
of  any  other  statute  in  that  behalf,  there  is 
no  implied  warranty  or  condition  as  to  the 
quality  or  fitness  for  any  particular  pur- 
pose of  goods  supplied  under  a  contract  to 
sell  or  a  sale,  except  as  follows:  . 

"(1)  Where  the  buyer,  expressly  or  by 
implication,  makes  known  to  the  seller  the 
particular  purpose  for  w;hich  the  goods 
are  required,  and  it  appears  that  the  buyer 
relies  on  the  seller's  skill  or  judgment, 
.  .  .  there  is  an  implied  warranty  that 
the  goods  shall  be  reasonably  fit  for  such 
purpose." 

"(3)  If  the  buyer  has  examined  the 
goods,  there  is  no  implied  warranty  as  re- 
gards defects  which  such  examination  ought 
to  have  revealed." 

Even  before  the  enactment  of  this  statute, 
it  was  recognized  as  the  law  in  this  com- 
monwealth, that  where  the  buyer  at  a  shop 
relies  on  the  skill  and  judgment  of  the 
dealer  in  selecting  foo^,  and  it  is  made 
known  to  the  dealer  that  his  knowledge  and 
skill  are  relied  on  to  supply  wholesome 
food,  he  is  liable  if  it  is  not  fit  to  be  eaten ; 
while,  in  case  the  buyer  himself  selects  pro- 
visions, the  dealer's  implied  warranty  does 
not  go  beyond  the  implied  assertion  that  he 
believes  the  food  to  be  sound.  Farrell  v. 
Manhattan  Market  Co.  198  Mass.  271,  15 
L.R.A.(N.S.)  884,  84  N.  E.  481,  126  Am. 
L.R.A.1916D. 


St.  Rep.  436,  15  Ann.  Cas.  1076,  21  Am. 
Neg.  Rep.  142. 

The  applieation  of  this  rule  of  Uw  to  the 
facts  as  found  by  the  trial  judge  is  decisiTC 
in  the  action  of  Percy  A.  Gearing.  His 
wife,  acting  as  his  i^fent,  left  to  the  defend- 
ants the  selection  of  the  meat,  and  paid  for 
it  at  the  current  price  for  sound,  whole- 
some pork  chops.  See  Hunt  v.  Rhodes  Bros. 
Co.  207  Mass.  30,  92  N.  E.  1001.  The  de- 
fendant Freshman  undertook  to  make  the 
selection  so  left  to  him.  The  meat  wa« 
cooked,  and  was  eaten  by  the  plaintiff  anA 
his  wife,  and  both  were  made  sick  "because 
of  the  unwholesome,  unsound,  poisonous,  as 
unfit  qualify  or  conditixm  of  said  pork 
chops.  The  order  of  the  appellate  divisiOD 
in  this  action  must  be  affirmed. 

In  the  action  of  the  wife,  Eathoriae 
Gearing,  the  appellate  division  ordered 
judgment  for  the  plaintiff  on  the  first  count 
of  her  declaration,  and  from  this  the  de- 
fendants appealed.  The  count  is  apparently 
framed  in  contract,  for  breach  of  an  im- 
plied warranty  or  condition  of  fitness  for 
food.  The  declaration  purports  to  be  "in 
tort,"  presumably  on  the  theory  that  ma 
action  of  tort  may  be  maintained  upon  a 
false  warranty.  See  Farrell  v.  Manhattan 
Market  Co.  198  Mass.  271,  274,  15  L.R.A. 
(N.S.)  884,  126  Am.  St.  R^.  436,  84 
N.  E.  481,  21  Am.  Neg.  Rep.  142,  15  Ann. 
Cas.  1076,  and  oases  cited.  The  difficulty 
with  the  case  on  this  ground  is  that  there 
was  no  contraotual  relation,  and  hence  n* 
warranty,  between  Mrs.  Gearing  and  the 
defendants.  The  only  sale  was  that  made 
to  her  husband  through  her  as  his  agent; 
and  a  cause  of  action  in  contract  accrued  to 
him  thereon,  as  above  set  forth.  The  im- 
plied warranty,  or,  to  speak  more  accurate- 
ly, the  implied  condition  of  the  contract,  to 
8u|>ply  an  article  fit  for  the  purpose  re- 
quired, is  in  the  nature  of  a  contract  of 
personal  indnnnity  with  the  original  pur- 
chaser. It  does  not  "run  with  the  goods." 
Williston  Sales,  $  244;  Lebourdais  v.  Vitri- 
fied Wheel  Co.  194  Mass.  341,  80  N.  E.  482; 
Roberts  v.  Anheuser  Busch  Brewing  Asso. 
211  Mass.  449,  451,  98  N.  E.  95. 

It  may  be  added  that  Mrs.  Gearing's  rij^ht 
to  recover  on  het  second  oount,  added  by 
amendment,  which  is  in  tort  for  negligence 
is    concluded     by    the    findings    of     fact 
against    her.      The    sale    apparently    was 
one    of    "adulterated    food"    under    Rev. 
Laws,   chap;    75,   §§    16,   18,   24;    and   the 
violation  of  the  statute  by  the  defendants 
presumably    was    some    evidence    of    negli- 
gence.   Berdos  v.  Tremont  and  8.  Mills,  209 
:  Mass.  496,  95  N.  E.  876,  Ann.  Cas.  1912B, 
;  707.     But  that  is  controlled  by  the  finding 
]  of  the  judge,  that  no  negligence  in  fact  was 
I  shown  on  the  part  of  the  defendants.     la 


Digitized  by 


Google 


GEARING  V.  BERKSON. 


1009 


the  ftbaesee  both  of  an  implied  warranty 
and  of  negligence  on  the  part  of  defendants, 
the  action  of  Mrs.  Gearing  fails.  Roberts 
T.  Anheuser  Busch  Brewing  Asso.  ubi  su- 
pra; Crocker  v.  Baltimore  Dairy  Lunch  Co. 
214  Mass.  177,  100  N.  E.  1078,  Ann.  Cas. 
1914B,  884;  Qately  v.  Taylor,  211  Mass. 
80,  39  L.R«A.(N.S.)  472,  97  N.  E.  «19; 
Wilson  V.  B.  S.  Ferguson  Oo.  214  Mass.  265, 
101  N.  K  381. 

Consequential  damages  for  loss  of  con- 
sortium cannot  be  recovered  in  either  case. 
Feneff  v.  Xcw  York  O.  &  H.  R.  R.  Co.  203 


Mass.  278,  24  L.R.A.(N.S.)  1024,  133  Am. 
St.  Rep.  291,  89  N.  E.  436;  Bolger  v.  Boston 
Elev.  R.  Co.  205  Mass.  420,  91  N.  E.  389; 
Whitcomb  v.  New  York,  N.  H.  &  H.  R.  Co. 
215  Mass.  442,  102  N.  E.  663.  See  16  Co- 
lumbia L.  Rev.  122. 

In  the  case  of  Percy  A.  Gearing  the  order 
of  judgment  for  the  plaintiff  must  be  af- 
firmed; and  in  the  case  of  Katherine  Gear- 
ing, the  order  of  the  Appellate  Divisi<m 
must  be  reversed,  and  judgment  entered  for 
the  defendant. 

So  ordered. 


WASHnfonroN  svfkeme  court. 

(Department  No.  1.) 

H.  L.  KETLER,  Respt., 

V. 

M.  K.  MURREY  et  al.,  A|^ts. 
(—  Wash.  — ,  154  Pac.  10^4.) 

Intoxicating  liquor  —  disposing  of  stock 

—  necessity  of  license. 

A  statute  requiring  a  license  to  sell  or 
dispose  of  intoxicating  liquors  does  not  ap- 
ply to  a  sale  of  a  stock  of  such  liquors  as 
part  of  a  hotel,  restaurant,  and  saloon  busi- 


For  other  cases,  tee  Intoiricating  Liquora,  I. 
a,  in  Dig.  1-52  2\".  S. 

(February  9,  1916.) 

APPEAL  by  defendants  from  a  judgment 
the  Superior  Court  for  Pierce  County  in 
plaintiff's  favor  in  an  action  to  recover 
possession  of  a  hotel,  restaurant/and  saloon 
alleged  to  have  been  purchased  from  de- 
fendants.   Affirmed. 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  W.  A.  Nichols,  for  appellants: 

Equitable  construction  of  statutes,  while 
tolerated  in  remedial  statutes,  with  great 
caution,  should  not  be  extended  to  regula- 
tions of  public  policy;  and  if  the  language 
is  plain  and  free  from  ambiguity,  incon- 
venience in  its  enforcement  can  have  no 
weight  in  its. construction. 

Walker  v.  Spokane,  62  Wash.  312,  113 
Pac.  775,  Ann.  Cas.  1912C,  994;  23  Cyc. 
334,  335,  B,  1  &  2. 

Where  language  is  clear,  there  is  no  room 
for  construction. 

Swarts  T.  Siegel,  64  C.  C.  A.  399,  117 
Fed.  13. 

.Messrs.  Gordon  &  Kastcrday,  for  re- 
spondent: 

It  is  the  trafSc  in  intoxicating  liquors  to 
which  the  license  laws  apply,  not  to  the 
mere  transfer  of  property  in  liquors. 

Note.  —  As  to  sale  of  Stock  of  intoxicat- 
ing  liqu&rs,   see   annotation   following  this 
case,  post,  1010. 
L.R.A.1916D.  64 


23  Cyc.  117,  118;  Smith  v.  Heineman, 
118  Ala.  196,  72  Am.  St.  Rep.  150,  24  So. 
364;  Hagerty  v.  Tuxbury,  181  Mass.  126, 
«3  N.  E.  333;  Wildermuth  v.  Cole,  77  Mich. 
483,  43  N.  W.  889;  Joyce,  Intoxicating  Liq- 
uors, §§  302-307;  Black,  Intoxicating 
Liquors,  S§  139,  204,  205. 

Interpretation  may  expand  the  meaning 
of  a  statute  beyond  the  mere  signification 
of  its  words,  and  "statutes  are  to  be  con- 
strued so  as  to  not  work  an  absurdity." 

Bishop,  Statutory  Crimes,  §  200;  Palmer 
v.  Laberee,  23  Wash.  409,  63  Pac.  216. 

Cbsdwlck,  J.,  delivered  the  opinion  of 
the  court: 

Respondent  purchased  a  hotel,  restaurant, 
and  saloon  from  the  defendants.  They  re- 
fused to  make  delivery  upon  the  ground 
that  the  stock  of  goods  consisted,  in  part, 
of  two  kegs  of  beer,  a  barrel  of  whisky,  con- 
taining some  7  or  8  gallons,  and  several 
bottles  of  liquors  and  wines.  Appellants 
rely  upon  the  statute  (Rem.  ft  Bal.  Code, 
§§  2962,  6268)  : 

"Any  person  who  shall  sell  or  dispose  of 
any  spirituous,  malt,  or  other  intoxicating 
liquors  without  having  first  obtained  a 
license  from  the  proper  authorities  shall 
be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  in 
any  sum  not  exceeding  $1,000,  or  impris- 
oned in  the  county  jail  not  to  exceed  six 
months,  or  by  both  fine  and  imprisonment, 
for  each  offense." 

"Nothing  in  this  act  shall  be  held  or  con- 
strued to  allow  any  person,  firm,  or  cor- 
poration to  barter,  sell,  or  otherwise  dispose 
of  any  spirituous,  malt,  fermented,  or  other 
intoxicating  liquors  without  having  first 
obtained  a  license  therefor,  as  required  by 
the  provisions  of  this  chapter,  except  as 
provided  in  §  6275,  infra." 

The  court  below  held  that  a  license  to 
sell  a  quantity  was  not  necessary  where  the 
seller  was  closing  out  his  business  as  a 
dealer  in  intoxicating  liquor.  The  holding 
was  correct.  Statutes  such  as  our  own  are 
directed  to  the  regulation  of  trafiic  in  in- 
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toxicating  liquor,  and  not  to  the  transfer  of 
property  in  it.  Black,  Intoxicating  Liquors, 
p.  139. 

In  Wildermuth  v.  Cole,  77  Mich.  483,  43 
N.  W.  889,  under  a  statute  as  broad  as  our 
own,  the  supreme  court  of  Michigan  held 
that  a  sheriff  holding  intoxicating  liquors 
under  a  writ  of  attachment  did  not  need  a 
license  to  sell  on  execution  sale;  that  his 
act  did  not  fall  within  either  the  letter  or 
the  spirit  of  the  statute,  which  was  directed 
only  to  those  engaged  in  the  business  of 
selling  intoxicating  liquors.  We  note  this 
case  I>ecause  appellants  contend  that  all  the 
cases  cited  by  respondent  are  to  be  distin- 
guished as  covering  sales  made  by  public 
officers  in  the  performance  of  their  duty. 
If  appellants'  reasoning  be  good,  it  would 
not  be  possible  so  to  distinguish  the  cases; 
for  the  statute  uses  the  words  "any  person," 
and  a  sheriff  or  other  officer  would  fall 
within  the  letter  of  the  law.  If  it  were  ad- 
mitted that  the  sale  by  a  sheriff  could  be 
so  distinguished,  it  would  not  follow  that 
a  sale  by  an  assignee  of  a  debtor  or  an  ad- 
ministrator was  a  sale  under  the  compul- 
sory process  of  a  court,  and  yet  it  is  held 
that  a  sale  by  either  of  these  agents  does 
not  fall  within  the  meaning  and  intent  of 
the  law. 

In  Williams  v.  Troop,  17  Wis.  463,  the 
court  said:  "He  [an  administrator],  is 
a  person  whose  plain  l^gal  duty  it  is  to 
sell  property,  collect  and  pay  the  debts,  and 
settle  up  the  estate  committed  to  his  charge. 


In  performing  this  duty  and  disposing  of 
the  spirituous  liquors  tielonging  to  the  es- 
tate, it  is  no  more  necessary  for  him  to 
obtain  a  license  than  it  would  be  for  a 
sheriff  to  obtain  one  before  he  could  sell 
liquors  taken  upon  an  execution." 

And  the  like  rule  was  applied  to  an  as- 
signee in  Gignoux  y.  Bilbruck,  63  N.  H.  22. 

In  Forwood  t.  State,  49  Hd.  531,  in.^s- 
cussing  the  law  of  the  case  it  is  said:  If 
the  vendor  "had  disposed  of  them  [stock  of 
liquors]  at  private  sale  by  wholesale,  and  at 
one  time  in  good  faith,  solely  for  the  pur- 
pose of  closing  his  business,  and  not  in  the 
continued  prosecution  of  his  business,  this 
would  not  have  been,  in  our  judgment,  wny 
infraetisn  of  the  license  laws." 

In  Hagerty  v.  Tuxbury,  181  Mass.  126, 
63  N.  E.  333,  the  holding  is  epitomized  in 
the  syllabus:  "One  owning  an  interest  in 
a  liquor  saloon  and  its  stock  in  trade,  but 
having  no  license  to  sell  intoxicating  li- 
quors, lawfully  may  sell  to  his  partner  bis 
interest  in  the  saloon  and  the  intoxicating 
liquors  it  contains." 

We  find  the  judgment  of  the  lower  oourt 
well  founded  in  reason  and  sustained  by 
ample  authority. 

Affirmed. 

Morris,  Ch.  J.,  and  Mount,  Ellis,  and 
Fullerton,  JJ.,  concur. 

Petition  for  rehearing  denied. 


Annotation — Intoxicating  liquors;  sale  of  stock  of  liquors. 


The  sale  of  a  stock  of  liquors  under 
legal  process  is  excluded  from  this  note. 
For  cases  upon  that  point,  the  reader  is 
referred  to  the  note  to  Hines  v.  Stahl,  20 
L.R.A.(N.S.)  1118. 

The  question  as  to  what  amounts  to 
retail  sales,  as  distinguished  from  whole- 
sale, is  treated  in  the  notes  to  Re  Metz 
Bros.  Brewing  Co.  32  L.R.A.(N.S.)  622, 
and  State  v.  Cunningham,  L.R.A.  1915B, 
389. 

Although  there  is  some  conflict,  the 
weight  of  authority  and  better  reason- 
ing seem  to  sustain  the  position  taken 
in  Kktler  v.  Murrey,  ante,  1009,  that 
the  sale  of  a  stock  of  liquor,  not  in  the 
ordinary  course  of  business,  is  not  within 
the  statutes  regulating,  but  not  abso- 
lutely prohibiting,  the  sale  of  intoxi- 
cating liquor. 

Sale  In  c^oas,  cenerally. 

The  owner  of  a  saloon  may  lawfully 
sell  the  stock  and  fixtures  and  quit  the 
business.      Lawlor   y.    State    (1912)    53 
Ind.  App.  24,  99  N.  E.  487. 
L.R.A.19i6D. 


So,  a  note  given  in  part  payment  of 
the  purchase  price  of  a  saloon  business, 
including  liquors  and  other  stock  in 
hand,  is  based  upon  a  lawful  considera- 
tion. Lackafl  v.  Hinz  (1913)  73  Wssh. 
21,  131  Pac.  207. 

And  in  Strahn  v.  Hamilton  (1871)  38 
Ind.  57,  it  was  held  that  a  note  for  the 
price  of  a  saloon,  liquors,  fixtures,  et«., 
including  the  license,  was  without  valid 
consideration  only  to  the  extent  that  tfae 
transfer  of  the  license  entered  into  the 
consideration. 

The  sale  of  a  stock  of  liquors  in  gross 
to  close  out  a  saloon  is  not  rendered 
illegal  by  the  fact  that  the  seller  has  not 
paid  his  tax  to  the  state  as  a  wholesale 
dealer.  Overall  v.  Bez^u  (1877)  32 
Mich.  506. 

An  option  contract  for  the  sale  of  a 
retail  liquor  business  with  the  fixtures, 
stock,  and  license  is  not  illegal  because 
the  purchaser  is  not  authorized  by  law  to 
engage  in  the  business,  where  the  law 
provides  for  the  sale  and  transfer  of  a 
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retail  liquor  license.  Strebel  v.  Bligh 
(1915)  —  Ind.  — ,  109  N.  B.  45. 

A  dru^Bt,  in  selling  out  his  entire 
bnsinesB,  does  not  violate  the  law  pro>' 
hibiting  the  sale  of  liquors  except  at  a 
dispensary,  because  his  stock  of  drugs 
contains  some  liquor.  Long  v.  HoUey 
(1912)  177  Ala.  508,  58  So.  254. 

Ex  Parte  Aitkin  (1900)  1  N.  8.  W. 
St.  Rep.  214,  18  N.  S.  W.  W.  N.  Cas. 
279,  is  stated  in  2  Woollen  &  Thornton 
on  Intoxicating  Liquors,  §  691,  as  hold- 
ing that  an  auctioneer  selling  out  at 
auction  the  stock  of  the  owner,  who 
sends  the  liquor  to  the  former's  prem- 
ises, does  not  carry  on  the  business  of  a 
spirit  merchant,  and  cannot  be  convicted 
because  he  has  not  the  license  required 
of  such  merchants. 

But  a  sale  of  a  stock  of  goods,  includ- 
ing intoxicating  liquors,  by  one  not 
licensed  to  sell  such  liquors,  was  held 
illegal  in  Kidder  v.  Blake  (1864)  45 
N.  H.  530,  and  in  Ladd  v.  Dillingham 
(1851)  34  Me.  316. 

And  in  Gerlaoh  t.  Skinner  (1885)  34 
Kaa.  86,  55  Am.  Rep.  240,  8  Pac.  257, 
an  indivisible  contract  for  the  sale  of 
a  building  with  its  contents  was  held 
wholly  void  because  it  included  a  stock 
of  liquors  which  neither  of  the  parties 
had  any  permit  to  sell,  and  whose  sale 
was  in  violation  of  the  prohibitory 
liqnor  law,  which  prohibited  the  sale  of 
liquors,  directly  or  indirectly,  except  for 
medical,  scientific,  or  mechanical  par- 
poses. 

And  in  McGuinneas  v.  Bligh  (1874)  11 
B.  L  94,  it  is  held  that,  under  a  statute 
providing  that  all  payments  for  liquors 
sold  in  violation  of  law  shall  be  consid- 
ered, as  between  the  parties  to  such  sale, 
to  have  been  received  without  considera- 
tion, a  person  who  purchases  a  half  in- 
terest in  a  business,  the  stock  of  which 
he  knows  consists  in  part  of  liquor  ille- 
gally kept  for  sale,  can  recover  back  so 
much  of  the  amount  paid  as  may  be  con- 
sidered to  have  been  received  for  the 
liquor,  but  the  illegality  does  not  taint 
the  whole  of  the  sale,  and  therefore  he 
«annot  recover  the  whole  of  his  payment. 

The  sale  of  a  saloon  and  its  contents 
to  a  minor  is  illegal  under  a  statute  pro- 
hibiting the  sale  of  liquor  to  minors,  and 
where  the  law  provides  that  no  person 
holding  a  license  shall  sell  any  liquors 
to  any  unlicensed  dealer,  having  reason 
to  believe  that  the  same  are  to  be  re- 
sold, and  that  all  compensation  for 
liquors  sold  in  violation  of  law  shall  be 
held  to  have  been  received  without  con- 
sideration, and  that  no  action  shall  be 
maintained  for  the  value  of  liquors  sold 
L.R.A.  10160. 


,  contrary  to  law,  such  minor  can  recover 
back  the  purchase  price  of  the  saloon, 
nor  is  he  prevented  from  disaffirming 
the  contract  of  sale  by  the  rule  that  a 
minor  may  bind  himself  by  a  contract 
beneficial  to  him,  the  business  purchased 
being  a  profitable  one,  since  the  eon- 
tract  cannot  be  beneficial  to  him,  be- 
cause he  is  disqualified  by  law  from  ob- 
taining the  necessary  license.  Chabot 
V.  Paulhus  (1911)  32  B.  I.  471,  79  Atl. 
1103. 

■ale  hj  retail  to  oloae  out  stook. 

It  is  stated  in  Forwood  v.  State 
(1878)  49  Md.  531,  that  where  a  trader 
or  keeper  of  an  ordinary,  whose  license 
has  expired,  discontinues  his  business, 
he  may,  without  renewing  his  license, 
lawfully  sell  his  stock  of  liquors  remain- 
ing on  hand,  if  he  does  so  in  good  faith, 
and  not  in  the  prosecution  of  a  r^fular 
business,  but  it  was  held  in  that  case 
that  a  hotel  keeper  who,  for  six  months 
after  the  expiration  of  his  license,  con- 
tinued in  the  occupation  of  the  same 
premises,  selling  his  liquor  on  hand  to 
any  and  all  persons  who  called  for  it  in 
quantities  of  half  a  pint  and  upwards, 
did  not  come  within  the  exception  of 
the  statute,  although  he  sold  at  cost  ana 
not  by  the  glass,  the  court  saying  thai 
if  he  had  sold  at  public  auction,  or  at 
private  sale,  by  wholesale  and  at  one 
time,  it  would  not  have  been  any  infrac- 
tion of  the  license  law. 

And  a  retail  liquor  dealer  who  con- 
tinued to  sell  after  the  expiration  of  his 
license  was  held  to  have  thereby  violated 
the  law,  although  he  sold  only  the  stock 
he  had  on  hand  at  that  time.  United 
States  V.  Angell  (1881)  11  Fed.  34. 
■ale  br  ome  partser  to  amother. 

Statutes  prohibiting  the  sale  of  liqnor 
without  a  license  have  no  application  to 
a  sale  by  one  partner  to  another,  of  his 
interest  in  the  firm's  saloons.  Smith  v. 
Heinemwi  (1897)  118  Ala.  195,  72  Am. 
St.  Rep.  150,  24  So.  364. 

A  contract  of  sale  by  one  partner  to 
the  other  of  his  interest  in  the  furniture, 
fixtures,  and  stock  in  their  saloon,  and 
of  his  license,  is  not  invalid  because  the 
transfer  of  the  license  is  illegal,  the 
other  part  of  the  contract  being  legal, 
and  its  consideration  separable  from  the 
illegal  consideration.  Pierce  v.  Pierce 
(1897)  17  Ind.  App.  107,  46  N.  E.  480. 

The  sale  by  a  distiller  to  his  partner 
of  his  share  of  the  product  of  the  dis- 
tillery is  not  a  violation  of  a  local-option 
law  which  allows  distillers  to  sell  their 
product  by  wholesale  at  the  place  of  dis- 
tillation, when  not  to  be  drunk  on  the 
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premise.     Stamper  v.  Com.    (1907)  31 
Ky,  L  Rep.  707,  103  &  W.  286. 

Hagerty  v.  Tuxfoary  (1002)  181  Mass. 
126,  63  N.  E.  333,  is  sufficiently  set  out 
in  Ketleb  v.  Mukbey,  ante,  1009. 
Sale    by    repiwaeatatiTe    of   eatate    t* 

«loae  out  bvslnes*. 

An  assignee  for  the  benefit  of  cred- 
itors can  sell  a  stock  of  liquors  belong- 
ing to  the  debtor,  although  their  sale  by 
the  latter  is  prohibited  by  law  Qignoux 
V.  Bilbruck  (1884)  63  N.  H.  22.  In  the 
foregoii^  case  the  assignee  recovered  the 
price  of  intoxicating  liquors  sold  by  him 
at  private  sale  and  at  different  times, 
against  the  contention  of  the  defendant 
that  by  So  doing  the  assignee  was  car- 
rying on  a  retail  liquor  business,  and 
that  such  unlawful  sale  was  unnecessary 
because  it  was  possible  for  him  to  sell 
the  liquors  in  another  state  where  a  sale 
would  be  lawfuL 

Kbtler  v.  Mubret,  ante,  1009,  suffi- 
ciently sets  forth  the  holding  on  this 
point  in  Williams  v.  Troop  (1863)  17 
Wis.  463,  involving  a  sale  of  Uquors  by 
an  administrator. 

Mortsage  of  ttoek  of  liquors. 

A  mortgage  of  a  stock  of  liquors,  to 
secure  the  pajnnent  of  a  note,  violates  a 
law  prohibiting  the  sale  of  intoxicating 
liquors,  except  for  medical,  scientific,  or 
mechanical  purposes.  Korman  v.  Henry 
(1884)  32  Kan.  49,  3  Pac.  764.  A  mo- 
tion for  a  rehearing  in  this  case  was 
overruled  in  (1884)  32  Kan.  343,  4  Pac. 
262. 

A  sale  by  way  of  mortg:age  of  a  stock 
of  goods  consisting  in  part  of  intoxi- 
cating liquors  is  illegal  under  a  statute 
prohibiting  the  sale  of  liquors  directly 
or  indirectly  by  one  not  licensed.  Hay 
V.  Parker  (1867)  55  Me.  355. 

A  mortgage  of  a  stock  of  drugs,  which 
includes  a  quantity  of  intoxicating 
liquors,  is  void  in  toto.  First  Nat.  Bank 
V.  Gerson  (1893)  50  Eaa.  682,  32  Pac. 
905. 

The  same  holding  was  made  in  Fler 
sheim  v.  Gary  (1888)  39  Kan,  178,  17 
Pac.  825,  as  to  a  mortgage  of  saloon 
fixtures  and  liquors. 

The  right  of  a  dru^st,  who  has  no 
permit  to  sell  intoxicating  liquors,  to 
lawfully  use  them  for  the  purpose  of 
compounding  medicines  for  sale,  does 
not  justify  a  mortgage  of  such  liquors 
for  the  purpose  of  securing  a  debt  due 
to  a  creditor  who  has  no  permit  to  en- 
gage in  their  sale.  C.  D.  Smith  Drug 
Co.  V.  First  Nat.  Bank  (1899)  60  Kau. 
184,  55  Pac.  851. 

But  it  was  held  in  Cobb  v.  Farr  (1860) 
L.R.A.1916D. 


16  Gray  (Hms.)  697,  that  a  mortgage  of 
intoxicating  liquors,  though  it  may  be  a 
sale  such  as  a  statute,  regulating  the  sale- 
of  liquors,  prohibits,  passes  the  title  to 
the  mortg^agee,  who  may  maintain  an 
action  against  one  wrongfully  taking  thir 
liquors.  The  court  said:  "A- sale,  eveii 
when  made  under  such  circumstances  as 
the  law  forbids,  yet  passes  the  property 
to  the  purchaser.  The  seller  commits  a& 
offense  for  which  he  is  punishable,  but 
he  does  not  retain  his  property  in  the- 
article  sold.  It  has  never  been  held, 
under  any  of  the  statutes  regulating  the- 
sale  of  spirituons  or  intoxicating  liquors 
in  this  commonwealth,  that  the  pur- 
chaser was  guilty  of  any  offense,  or  was- 
particeps  oriminis.  .  .  .  As  it  is  not 
criminal  in  the  buyer  to  take  an  abso- 
lute title,  we  cannot  see  that  it  is  crim- 
inal in  him  to  take  a  defeasible  title,  or 
that  he,  will  fail  to  acquire  all  the  rights 
of  property  which  such  a  title  usually- 
gives." 

Where  possession  is  given  under  a 
mortgage  executed  in  violation  of  aa 
act  prohibiting  the  manufacture  or  sale 
of  intoxicating  liquors  by  any  person,, 
title  passes  to  the  mortgagee,  and  the 
mortgage  is  good  as  against  the  mort- 
gagor, and  also  as  against  his  creditors,, 
if  not  made  for  the  purp>ose  of  defraud- 
ing them,  under  the  principle  that,  if 
an  illegal  contract  is  executed,  the  law 
will  not  undo  what  the  parties  them- 
selves have  done.  Bagg  v.  Jerome 
(1869)  7  Mich.  145. 

Under  the  same  principle,  it  was  held 
that  an  assignee  in  insolvency  of  a 
mortgagor  of  a  stock  of  drugs,  includ- 
ing intoxicating  liquors,  could  not  re- 
cover the  value  of  such  stock  from  the 
mortgagee  in  possession,  assuming  that 
the  presence  of  the  liquors  in  the  stock 
tainted  the  mortgage  with  illega]ity  as 
to  both  the  mortgagor  and  mortgagee. 
Conley  v.  Murdock  (1909)  106  Me.  266, 
76  Atl.  682. 

And  in  Korman  v.  Henry  (Kan.)  set 
out  supra,  where  the  mortgagee  at- 
tempted to  replevin  the  mortgaged 
liquors  from  a  constable  who  held  then 
under  a  writ  of  attachment  against  the 
mortgagor,  the  court) i  said:  "If  th« 
plaintiff,  at  any  time  before  the  writ  of 
attachment  was  levied  upon  the  prop- 
erty, had  taken  possession  of  the  same 
under  his  mortgage,  a  different  question 
would  have  been  raised  in  this  ease. 
Under  such  circumstances,  the  plaintiff 
would  hold  the  property,  not  only  by  vir- 
tue of  his  chattel  mortgage,  but  also  b> 
virtue  of  his  possession ;  and  if  his  chat- 
tel mortgage  should  be  held  to  be  void, 
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he  might  still  claim  the  property  as 
against  any  mere  wrongdoer,  by  virtue 
•of  his  possession.  His  possession  would 
-undoubtedly  give  him  such  a  right  to 
the  property  that  he  could  maintain  re- 
-pJevin  against  any  mere  wrongdoer  who 
might  disturb  his  possession." 

The  fact  that  a  stock  of  drugs  con- 
tains intoxicating  liquors  does  not  make 
a  mortgage  thereof  illegal  as  to  the 
mortgagee,  where  he  is  ignorant  of  such 
fact.     Conley  v.  Mnrdock  (He.)  supra. 

And  when  the  validity  of  such  a  mort- 


gage is  challenged  upon  the  ground  that 
it  covers  liquors,  and  was  taken  by  a 
person  who  did  not  have  a  permit  to  sell 
them,  to  secure  a  debt  due  to  him,  and 
the  description  of  the  mortgaged  goods 
is  general  and  does  not  specifically  men- 
tion intoxicating  liquors,  it  is  competent 
for  the  mortgagee  to  testify  that  he  did 
not  know  or  understand  that  they  were 
included  in  the  stock.  C.  D.  Smith  Drug 
Co.  T.  First  Nat.  Bank   (Kan.)    supra. 

G.  V.  I. 


WEST  VIRGINIA  SITPREME:  OOCRT 
OF  APPEALS. 

CLARA  A.  ARCHIBALD,  Appt., 

V. 

IJBK   OTT,    State    Compensation    Commis- 
sioner. 

(_  w.  Va.  — ,  87  S.  E,  791.) 

Master  and  servant  —  workmen's  com- 
pensation —  quenching  thirst. 

1.  Acta  of  ministration  by  a  servant  unto 
himself,  such  us  quenching  his  thirst,  re- 
lieving his  hunger,  protecting  himself  from 
excessive  cold,  and  numerous  others,  read- 
ily oonceivable,  performance  of  which  while 
at  work  arc  reasonably  necessary  to  his 
health  and  comfort,  are  incidents  of  his  em- 
ployment and  acts  of  service  therein,  within 
the  meaning  of  the  workmen's  compensation 
act,  though,  in  a  sense,  they  are  personal 
to  himself,  and  only  remotely  and  indirectly 
conducive  to  the  object  of  the  employment; 
and  an  accidental  injury  sustained  in  the 
performance  of  such  an  act  is  compensable 
under  said  statute,  as  one  incurred  in  the 
eourse  of  the  employment  and  resulting 
therefrom. 

Ji'or  other  cages,  «0e  Hotter  and  Servant,  II. 

a,  1,  in  Dig.  ISfi  N.  8. 
Same  —  drinking  poison. 

2.  Death  of  a  servant  by  poison,  occa- 
sioned by  his  drinking  from  a  bottle  '  a 
poisonous  fluid  having  the  appearance  of 
water,  under  the  impression  tliat  it  was 
drinking  water,  while  at  work  on  premises 
on  which  the  workmen  supplied  themselves 
with  drinking  water  from  a  neighlxjring 
well,  by  means  of  buckets  and  bottles,  on 
account  of  the  unsatisfactory  condition  of 

Headnotes  by  PoFVENBABacB,  .T. 


Note. —  As  to  the  construction  and  effect 
of  the  workmen's  compensation  act  general- 
ly, see  annotation  in  L.R.A.19ieA,  23. 

As  to  injuries  received  while  procuring 
refreshments,  as  arising  out  of  and  in  the 
-course  of  the  employment,  see  annotation 
following  Sundine  v.  Dunne,  L.R.A.1916A, 
320;  and  sec  also  Mann  v.  Glastonbury 
Knitting  Co.  ante,  86,  and  references  in 
footnote  to  that  ease. 
1,.R.A.19I6D. 


of  the  city  water  furnished  in  the  building 
by  means  of  pipes,  is  an  injury  which  arose 
in  the  course  of  his  employment  and  re- 
sulted therefrom,  within  the  meaning  of  the 
workmen's  compensation  act. 
For  other  caaea,  tee  Master  and  Servant,  II. 

a,  1,  tn  Dig.  ISi  N.  8. 
Same  —  negligence  of  employee. 

3.  Mere  negligence  or  carelessness  of  an 
employee,  causing  his  death  or  injury,  does 
not  preclude  ri^t  of  compensation  under 
said  statute.  i 

For  other  cases,  see  Master  and  Servant,  II. 

a,  1,  in  Dig.  f-52  y.  8. 

(January  18,  1916.) 

APPEAL  by  applicant  from  a  decision  of 
the  State  Compensation  Commissioner 
denying  compensation  for  the  death  of  her 
husband,  in  a  proceeding  by  her  under  the 
workmen's  compensation  act  to  recover  for 
his  death.    Compensation  awarded. 

The  facts  ere  stated  in  the  opinion. 

Messrs.  Coniey  &  Johnson  and  Black- 
ford, Bradshaw,  &  Beans,  for  appellant: 

George  Archibald  received  the  injuries 
causing  his  death  in  the  course  of  and  re- 
sulting from  his  employment. 

Bums's  Case,  218  Mass.  8,  105  N.  E.  001, 
6  N.  C.  C.  A.  636,  Ann.  Cas.  1916A,  787; 
Industrial  Commission  v.  Brown  (1915)  60 
Ohio  L.  J.  67;  Johnson's  Case,  217  Mass. 
388,  104  N.  E.  735,  4  N.  C.  C.  A.  843: 
Hurle's  Case.  217  Mass.  223,  L.R.A.1916A, 
279,  104  N.  E.  336,  4  N.  C.  C.  A.  527,  Ann. 
Cas.  1916C,  919;  Bryant  v.  Fissell,  84  N.  J. 
L.  72,  86  Atl.  460,  3  N.  C.  C.  A.  685; 
Bennen  v.  New  Dells  Lumber  Co.  161  Wis. 
370,  L.RJV.1916A,  273,  154  N.  W.  640; 
Zabriskie  v.  Erie  R.  Co.  85  N.  J.  L.  157, 
88  Atl.  824,  4  N.  C.  C.  A.  778;  Keenan  v. 
Flemington  Coal  Co.  40  Scot.  L.  R.  144, 
5  Se.  Sess.  Cas.  5th  series,  164,  10  Soot. 
L.  T.  409;  Parker  v.  Hambrook,  Ann.  Cas. 
1913C,  24,  note;  Clem  v.  Chalmers  Motor 
Co.  178  Mich.  340,  L.R.A.1916A,  .352,  144 
N.  W.  848,  4  N.  C.  C.  A.  876;  Terlecki 'V. 
Straus,  85  N.  J.  L.  454,  89  Atl.  1023,  4 
N.  C.  C,  A.  584. 
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Messrs.  A.  A.  lillly.  Attorney  General, 
and  Frank  Lively,  Assistant  Attorney 
General,  for  State  Compensation  Commis- 
sioner : 

The  injury  did  not  "arise  out  of  and  in 
the  course  of  the  employment." 

Fitzgerald  v.  Clarke  [1908]  2  K.  B.  796, 
77  L.  J.  K.  B.  K.  8.  1018,  99  L.  T.  N.  8. 
101,  1  B.  W.  C.  C.  197 ;  Moore  v.  Manchester 
Liners  [1910]  A.  C.  498,  79  L.  J.  K.  B. 
N.  8.  1176,  103  L.  T.  N.  S.  226,  26  Times 
L.  R.  26,  54  Sol.  Jo.  703,  3  B.  W.  C.  0. 
527;  Bradbury,  Workmen's  Compensation, 
2d  ed.  398 ;  McNicol's  Case,  216  Mass.  497, 
L.R.A.1918A,  306,  102  N.  E.  697,  4  N.  C. 
C.  A.  522;  DeConstantin  v.  Public  Service 
Commission,  —  W.  Va.  — ,  L.R.A.1916A, 
329,  83  8.  E.  88. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

George  Archibald,  a  husband  and  the 
father  of  three  children,  while  working  as 
a  plumber  for  the  Schofleld-Cowl  Company, 
at  Wheeling,  West  Virginia,  died  in  conse- 
quence of  accidental  poisoning.  That  the 
accident  occurred  in  the  course  of  his  em- 
ployment seems  not  to  be  ccHitroverted,  but 
that  the  injury  arose  out  of  the  employ- 
ment, or  resulted  from  it,  in  the  legal  sense 
of  the  terms,  is  denied;  and  compensation 
to  the  widow  was  refused,  upon  the  theory 
that  it  did  not. 

The  poisoning  was  not  an  occupational 
disease,  such  as  lead  poison.  Archibald 
drank  a  poisonous  fluid  commercially 
known  as  lapidolith,  and  used  for  hardening 
concrete,  believing  it  to  be  drinking  water. 
His  employers  were  installing  the  plumbing 
in  the  Wheeling  High  School  building.  The 
Fetzer- Winger  Company  were  doing  the  con- 
crete work  in  the  same  building.  All  of 
the  employees  supplied  themselves  with 
drinking  water  from  a  neighboring  well  by 
means  of  buckets  and  bottles,  the  city  water 
piped  into  the  building  being  unsatisfac- 
tory, or  less  desirable  than  the  well  water. 
Bottles  of  different  sizes  and  kinds  were 
used.  Having  occasion  to  be  on  the  third 
floor  of  the  building  in  the  course  of  his 
work,  and  becoming  thirsty,  Archibald  dis- 
covered what  he  took  to  be  a  large  bottle 
of  water  in  a  bucket  and  drank  from  it, 
thinking  it  had  been  brought  up  and  left 
there  by  some  other  workman.  It  proved 
to  be  the  lapidolith  with  which  a  servant 
of  the  Fetzer-Winger  Company  had  been 
treating  the  concrete  floors.  Having  made 
one  or  more  applications  of  it,  this  servant 
had  set  the  bottle  in  a  bucket  he  had  used 
in  applying  the  fluid,  and  left  it  there  until 
he  should  need  it  for  another  application. 
On  the  bucket  he  set  a  broom  and  placed 
a  card  bearing  the  word  "Poison."  At 
L.R.A.1916D. 


Archibald's  shop  or  workbench  in  another 
part  of  the  building  he  had  a  water  bottle 
of  his  own.  Why  he  did  not  notice  the 
warning  on  the  card  is  not  definitely  shown. 
The  fluid  was  clear,  and  looked  like  water, 
and  knowledge  of  the  common  use  of  such 
bottles  by  the  workmen,  no  doubt,  induced 
the  hasty  and  thoughtless  act. 

Right  of  compensation  under  the  statute 
does  not  depend  upon  negligence  or  fault  of 
the  employer,  and  is  not  precluded  by  mere 
negligence  on  the  part  of  the  employee, 
causing  the  injury.  It  gives  compensation 
for  injuries  received  "in  the  course  of  and 
resulting  from"  the  employment.  It  »pe- 
ciflcally  denies  compensation  for  injuries 
self-inflicted  or  occasioned  by  the  wilful 
misconduct  of  the  employee,  his  disobedience 
of  rules  and  regulations  adopted  by  the  em- 
ployer and  approved  by  the  Compensation 
Commissioner,  or  his  intoxication.  Its  pro- 
visions are  based  upon  the  principles  of  the 
English  compensation  act,  which  has  been 
construed  as  giving  compensation  for  acci- 
dental injuries,  though  occasioned  by  negli- 
gence of  the  injured  party.  In  his  disposi- 
tion of  the  application,  the  Commissioner 
does  not  depart  from  this  construction,  nor 
does  he  deny  right  of  participation,  on  the 
ground  of  Archibald's  negligence  or  care- 
lessness. The  speciflcatioD  of  certain 
grounds  of  exclusion  impliedly  limits  and 
confines  it  to  them,  and  relieves  from  other 
circumstances  which  mig^t  be  deemed  suffi- 
cient to  exclude,  in  the  absence  of  an  ex- 
pression of  contrary  legislative  intent.  Ex- 
clusion on  certain  grounds  argues  intent 
not  to  exclude  on  others.  "Expressio  unins 
est  exclusio  alterius." 

As  Archibald's  negligence  or  carelessness 
is  immaterial,  and  the  injury  was  incurred 
manifestly  in  the  course  of  his  employment, 
it  remains  only  to  determine  whether  it 
resulted  from  the  employment.  To  give 
right  of  compensation,  an  injury  niiiBt  re- 
sult from,  or  arise  out  of,  the  employment. 
The  two  phrases  "in  the  course  of  employ- 
ment" and  "resulting  from  employment" 
are  not  synonymous.  The  former  relates  to 
the  time,  place,  and  circumstances  of  the 
injury,  and  the  latter  to  its  origin.  Pits- 
gerald  v.  Clarke  [1908]  2  K.  B.  796,  77 
L.  J.  K.  B.  N.  S.  1018,  99  L.  T.  N.  8.  101, 
1  B.  W.  C.  C.  197;  McNicol's  Case,  218 
Mass.  497,  L.R.A.1916A,  306,  102  K.  E.  697, 
4  N.  C.  C.  A.  522.  It  is  not  enough  to  say 
the  accident  would  not  have  happened  if  the 
servant  had  not  been  engaged  in  the  work 
at  the  time,  or  had  not  been  in  that  place. 
It  must  appear  that  it  resulted  from  aome- 
tliing  he  was  doing  in  the  course  of  his 
work,  or  from  some  peculiar  danger  to 
which  the  work  exposed  him.  Amys  v. 
Barton   [1912]   1  K.  B.  40,  81  L.  J.  K.  B. 
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N.  S.  65,  106  L.  T.  N.  S.   819,  28  Times 
Jj.  R.  29,  5  B.  W.  C.  C.  117. 

Instances  of  injuries  deemed  not  to  have 
arisen  out  of  the  employment,  although  sus- 
tained in  the  course  thereof,  are  found  in 
the  reported  cases.  An  injury  intentionally 
inflicted  upon  one  workman  by  another,  by 
a  blow  from  a  piece  of  iron  thrown  in  anger, 
or  by  an  assault  and  battery,  is  of  that 
kind.  Such  also  is  the  character  of  an  in- 
jury resulting  from  an  assault  upon  a  work- 
man by  a  stranger,  and  of  one  sustained  in 
the  course  of  recreation  or  diversion  at  the 
place  of  Work.  In  some  of  these  cases  an 
agency  wholly  independent  of  the  work,  for- 
eign to  it  and  unanticipated,  intervenes,  or 
there  is  a  turning  aside  from  the  employ- 
ment, for  the  time  being,  to  engage  in  a 
transaction  on  the  workman's  own  account 
and  for  his  own  purposes.  It  is  quite  easy 
to  perceive  that  violence  of  a  fellow  work- 
man or  a  stranger  arises,  not  out  of  the 
work,  but  out  of  the  vicious  or  irritable 
disposition  of  the  assailant,  and  that  play 
or  diversion  on  the  premises  is  a  step  out- 
side of  the  employment,  and  a  thing  done 
for  the  employee  himself,  and  not  for  the 
employer.  In  none  of  these  instances  is  the 
occasion  of  the  injury  an  incident  of  the 
work. 

If  there  is  an  incidental  or  causal  connec- 
tion between  the  employment  and  the  acci- 
dent, the  injury  is  deemed  to  have  arisen 
owt  of  the  former,  even  when  the  connec- 
tion is  somewhat  remote,  and  when  the  di- 
rect and  immediate  agency  of  injury  is  for- 
eign. Murder  of  a  paymaster,  incident  to 
his  robbery,  is  an  accident  arising  out  of 
the  employment  (Nisbet  v.  Rayne  [19101 
2  K.  B.  689,  80  L.  J.  K.  B.  N.  S.  84,  103 
L.  T.  N.  8.  178,  26  Times  L.  R.  632,  54 
Sol.  Jo.  719,  S  B.  W.  C.  C.  507,  3  N.  C. 
C.  A.  268),  because  the  habitual  carrying 
of  large  sums  of  money  in  the  course  of  the 
employment  and  as  an  act  of  service  therein 
ia  an  exposure  to  the  risk  of  an  attack  by 
robbers.  An  injury  to  a  railroad  engine 
driver,  occasioned  by  a  stone  thrown  from 
a  bridge  by  a  boy  while  the  engine  was 
passing  under  it  was  held  to  be  an  accident 
arising  out  of  the  employment  (Challis  v. 
London  k  8.  W.  R.  Co.  [1905]  2  K.  B.  154, 
74  L.  J.  K.  B.  N.  8.  669,  63  Week.  Rep. 
613,  9S  L.  T.  K.  S.  330,  21  IMmes  L.  R.  486, 
7  W.  0.  0.  23,  because  such  a  danger 
is  a  matter  of  common  knowledge,  and  is 
accordingly  deemed  to  have  been  within  the 
contemplation  of  both  master  and  servant. 
In  each  of  these  cases  the  independent  crim- 
inal agency  of  injury  was  held  to  be  imma- 
terial, because  the  danger  of  injury  by  such 
means  was  an  incident  of  the  performance 
of  the  work,  as  well  as  of  tiie  time  and 
place  of  performance. 
L.R.A.1916D. 


Such  acts  as  are  necessary  to  the  life, 
comfort,  and  convenience  of  tlie  servant 
while  at  work,  though  strictly  personal  to 
himself,  and  not  acts  of  service,  are  inci- 
dental to  the  service,  and  injury  sustained 
in  the  performance  thereof  is  deemed  to 
have  arisen  out  of  the  employment.  A  man 
must  breathe  and  occasionally  drink  water 
while  at  work.  In  these  and  other  con- 
ceivable instances  be  ministers  unto  him- 
self, but  in  a  remote  sense  these  acts  con- 
tribute to  the  furtherance  of  the  work. 
Vennen  v.  New  Dells  Lumber  Co.  161  Wis. 
370,  L.RA,.1916A,  273,  164  N.  W.  640; 
Zabriskie  v.  Erie  R.  Co.  86  N.  J.  L.  167,  88 
Atl.  824,  4  N.  C.  C.  A.  778.  That  such 
acts  will  be  done  in  the  course  of  employ- 
ment is  necessarily  contemplated,  and  they 
are  inevitable  incidents.  Such  dangers  as 
attend  them,  therefore,  are  incident  dan- 
gers. At  the  same  time  injuries  occasioned 
by  them  are  accidents  resulting  from  the 
employment. 

Here  the  unflt,  unsatisfactory,  or  unde- 
sirable water  supply  in  the  building  was  one 
of  the  generally  recognized  conditions  of 
the  place  of  service.  In  consequence  there- 
of all  of  the  workmen  supplied  themselves 
from  the  well  by  means  of  buckets  and  bot- 
tles, which  were  left  at  their  respective 
places  of  work,  and,  as  may  well  be  sup- 
posed, in  view  of  the  spirit  of  comradeship 
usually  prevalent  among  men  working  to- 
gether, it  was  not  unusual  for  a  thirsty 
workman  to  take  a  drink,  by  taeit  permis- 
sion, from  any  bucket  or  bottle  that  hap- 
pened to  be  convenient.  Among  the  bottles 
in  the  building  there  was  one  that  con- 
tained a  deadly  poison  having  the  appear- 
ance of  water.  Its  presence  there  was  an 
incident  of  the  praeecution  of  the  work.  It 
was  a  substance  used  therein,  and  not  a. 
thing  left  on  the  premises  by  a  stranger, 
meddler,  or  miscreant.  In  the  performance 
of  an  act  attendant  upon  and  incident  to 
all  sorts  of  employment,  Archibald,  by  mis- 
take, drank  this  fluid  for  water.  That  his 
death  was  thus  accidentally  occasioned,  in 
the  course  of  his  employment,  is  admitted, 
and,  in  our  opinion,  the  fatal  accident  arose 
ont  of  his  employment.  The  case  is  analo- 
gous to  several  found  in  the  reports.  A 
woolsorter  became  infected  through  a  bacil- 
lus in  the  wool  he  was  assorting,  and  died 
of  anthrax.  It  was  held  the  accident  bad 
occurred  in  the  course  of  his  employment 
and  arisen  out  of  it.  Brinton  v.  Turvey 
[1905]  A.  C.  230,  74  L.  J.  K.  B.  N.  S.  474. 
53  Week.  Rep.  641,  92  L.  T.  N.  S.  578,  21 
Times  L.  R.  444,  2  Ann.  Cas.  137.  Throu};h 
an  accident  a  workman  in  a  coal  mine  was 
compelled  to  stand  in  cold  water  until  he 
became  thoroughly  chilled,  and  in  conse- 
quence took  pneumonia  and  died.     T1)e  in- 
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jury  was  held  to  be  legally  attributable  to 
accident  in  the  course  of  employment  and 
arising  out  of  it.  Alloa  Coal  Co.  v.  Drylie 
[1913]  W.  C.  ft  Ins.  Rep.  213,  [1913]  b.  c. 
549,  50  Scot.  L.  R.  350,  1  Scot.  L.  T.  167. 
6  B.  W.  C.  C.  398,  4  N.  C.  C.  A.  899.  Death 
of  a  servant  from  typhoid  fever  contracted 
from  infected  water  furnished  by  the  master 
was  held  to  be  an  accidental  injury  within 
the  meaning  of  the  compensation  act.  Ven- 
nen  v.  New  Delia  Lumber  Co.  161  Wis.  370, 
L.RJ1..1916A,  273,  154  N.  W.  640.  A  work- 
man was  injured  while  descending  from  the 
roof  of  a  building  for  lunch,  and  it  was 
held  the  injury  had  arisen  in  the  course 
of  employment.  Clem  v.  Chalmers  Motor 
Co.  178  Mich.  340,  L.R.A.I916A,  362,  144 
N.  W.  848,  4  N.  C.  C.  A.  876.  A  ship's 
engineer  in  an  intensely  cold  place  rigged 
up  a  temporary  stove  to  warm  his  cabin, 
and  was  asphyxiated.  Though  he  was  thus 
ministering  unto  himself,  the  accident  was 
compensable.  Edmunds  v.  The  Peterson,  28 
Times  L.  R.  18,  6  B.  W.  C.  C.  157.  Th« 
following  cases,  involving  pereona.1,  inci- 
dental service,  are  to  the  same  efiFect:  Mor- 
ris v.  Lambeth,  22  Times  L.  R.  22,  8  W. 
C.  C.  1;  Leach  v.  Oakley  Street  &  Co. 
[1911]  1  K.  B.  623,  80  L.  J.  K.  B.  N.  8. 
«13,  103  L.  T.  N.  S.  778,  27  Times  L.  R. 


124,  65  Sol.  Jo.  124,  4  B.  W.  C.  C.  91.  If 
the  quenching  of  a  workman's  thirst  while 
at  work  is  an  act  within  his  employment, 
then  undoubtedly  an  injurious  mistake  in 
the  performance  of  that  act  is  the  same  io 
its  legal  nature  and  character  aa  a  misetejt 
in  the  performance  of  any  other  duty,  le 
suiting  in  injury.  A  fall  from  a  scaffold, 
an  accidental  cutting  or  mashing  of  a  hand 
or  foot,  sustained  in  the  course  of  work, 
though  negligent,  would  be  a  compensable 
accident.  The  drinking  of  water  in  the 
course  of  service  Is  obviously  a  neeeaaary 
incident  of  the  work,  and,  as  is  disclosni 
by  the  facts  in  this  and  other  eases,  is  at- 
tended by  some  danger.  Such  attendant 
danger  as  is  commonly  known  was  within 
the  contemplation  of  the  parties.  Hence, 
Archibald's  fatal  mistake  in  that  incident 
of  his  service  was  legally  the  same  as  any 
injurious  mistake  he  might  have  made  in 
any  act  of  direct  service.  The  only  percep- 
tible difference  lies  in  the  fact  that  the 
drinking  of  water  was  a  remote,  incidental, 
or  indirect,  not  a  direct,  act  of  service  to 
the  master,  and  authorities  cited  treat  this 
as  immaterial. 

Our  conclusion  is  that  the  widow  is  enti- 
tled to  compensation,  and  payment  thereof 
will  be  ordered. 
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V. 

CITY  OF  ENID  et  al. 


(—  Okla. 


164  Pac.  557.) 


Municipal  corporation  —  abating  nui- 
sance —  aid  of  court. 

A  municipal  corporation,  in  the  exercise 
of  a  power  granted  in  the  charter  ".  .  . 
to  define  what  shall  be  a  nuisance  in  the 
city,      .  .     and    to    abate    such    nui- 

sance by  summary  proceedings,  and  to  pun- 
ish the  authors  by  penalties,  lines,  and  im- 
prisonment," may  not  invoke  the  aid  of  a 
court  of  equity  to  abate  a  nuisance  consist- 
ing of  a  rooming  house  where  intoxicating 
liquors  are  sold,  oontrarv  to  §  13,  chap.  70, 
Session  Laws  1911,  and  the  city  charter, 
and  defined  by  both  to  be  a  nuisance. 
For  other  oaaea,  see  Jfuieance,  II.  o,  in  Dig. 

1-5^  y.  8. 

(January  11,  1916.) 

ORIGINAL  action  for  a  writ  to  prohibit 
further  proceedings  in  an  action  filed 

Headnote  by  Tcrneb,  J. 


Note.  —  For    right    of    municipality    to 
maintain  suit  to  enjoin  or  abate  a  public 
nuisance,  see  annotation  following  this  case, 
post,  1020. 
L.R.A.1916D. 


by  defendants  against  plaintiffs  in  the  Dis- 
trict Coiurt  for  Garfield  County  te  seBtiain 
an  alleged  nuisance.    Writ  issued. 

The  fa^ts  are  stated  in  the  opinion. 

Messrs.  Hills  A  Manatt  and  JMua  F. 
Curran,  fpr  plaintiffs: 

There  is  no  ordinance  of  the  city  which 
provides  for  the  abatement  of  a  nuisance, 
or  authorizes  the  bringing  of  an  action  of 
injunction  against  those  maintaining  a 
nuisance. 

Weaver  t.  Kuchler,  17  Okla.  189,  87  Pac. 
600;  Clinton  Cemetery  Asso.  v.  McAtee,  27 
Okla.  160,  31  L.R.A.(N.S.)  945,  HI  Pac. 
392;  Territory  ex  rel.  Oklahoma  v.  Robert- 
son, 19  Okla.  149,  92  Pac  144;  Territory  ▼. 
Long-Bell  Lumber  Co.  22  Okla.  890,  99  Pac. 
911;  Ottumwa  v.  Chinn,  75  Iowa,  405.  39 
N.  W.  670;  State  ex  rel.  Hartung  v.  Mil- 
waukee, 102  Wis.  509,  78  N.  W.  756;  Den- 
ver V.  Mullen,  7  Colo.  345,  3  Pac.  683 ; 
Georgetown  v.  Alexandria  Oanal  Co.  12 
Pet.  96,  9  L.  ed.  1015;  State  ex  rel.  Haskell 
V.  Houston,  21  Okla.  782,  97  Pac.  982; 
State  V.  Stark,  63  Kan.  529,  54  L.IUA.  910, 
88  Am.  St.  Rep.  251,  66  Pac.  243;  Jones  r. 
Chanute,  63  Kan.  243,  65  Pac.  243. 

Mr.  Harry  O.  Glasfser,  for  defendants: 

Where  a  city  has  power  to  determine 
what  constitutes  a  nuisance,  and  the  same 
is  declared  to  be  a  nuisance,  such  determi- 
nation is  conclusive  of  the  question. 
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Green  v.  Savannah,  6  6a.  1;  Goddard  ▼. 
Jacksonville,  15  III.  588,  60  Am.  Dec.  773; 
State  V.  Heidenhain,  42  La.  Ann.  483,  21 
Am.  St.  Rep.  388,  7  So.  621;  St.  Louis  v. 
Sehnuckelberg,  7  Mo.  App.  536;  Van  Worm- 
er  y.  Albany,  15  Wend.  262;  Kennedy  v. 
Board  of  Health,  2  Fa.  St.  366;  Crosby  v. 
Warren,  1  Rich.  L.  385. 

A  municipal  corporation  may  maintain 
an  action  by  injunction  to  abate  a  public 
nuisance  within  its  corporate  limita. 

Pine  City  v.  Hundi,  42  Minn.  342,  6 
L.RA.  763,  44  N.  W.  197;  Huron  v.  Bank 
of  Volga,  8  S.  D.  449,  69  Am.  St.  Rep.  769, 
66  N.  W.  816;  Houlton  T.  Titcomb,  102  Me. 
272,  10  L.R.A.(N.8.)  680,  120  Am.  St.  Rep. 
492,  66  Atl.  733;  Coast  Co.  t.  Spring  Lake, 
58  N,  J.  Eq.  586,  61  LJI.A.  657,  47  Atl. 
1131;  Metropolitan  City  R.  Co.  v.  Chicago, 
96  111.  620 ;  Watertown  v.  Mayo,  109  Mass. 
315,  12  Am.  Rep.  694;  Board  of  Health  t. 
Copcutt,  140  N.  y.  12,  23  L.R.A.  485,  35 
N.  E.  443;  Mugler  t.  Kansas,  123  U.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Rep.  273; 
Block  y.  Jacksonville,  36  III.  301;  Ooulter- 
viUe  V.  Gillen,  72  111.  599;  Red  Wing  v. 
Guptil,  72  Minn.  259,  41  L.R.A.  321,  71 
Am.  St.  Rep.  485,  75  N.  W.  234;  Green  v. 
Lake,  60  Miss.  451;  State,  Rodwell,  Prose- 
cutor, V.  Newark,  34  N.  J.  L.  264;  People 
T.  Detroit  White  Lead  Works,  82  Mich.  471, 
0  LJI.A.  722,  46  N.  W.  735;  Harvey  v.  De- 
woody,  18  Ark.  252;  Baker  v.  Boston,  12 
Pick.  183,  22  Am.  Dec.  421;  Hickory  v. 
Southern  R.  Co.  141  N.  C.  716,  63  S.  E.  965; 
Stamford  v.  Stamford  Horse  R.  Co.  66 
Conn.  381,  1  LlR.A.  375,  15  Atl.  749:  San 
Francisco  v.  Buckman,  111  Cal,  26,  43  Pac. 
396;  Hutchinson  Twp.  v.  Filk,  44  Minn. 
636,  47  N.  W.  265;  Pine  City  v.  Munch,  42 
Minn.  342,  6  L.R.A.  763,  44  K.  W.  197; 
Huron  v.  Bank  of  Volga,  8  S.  D.  449,  59 
Am.  St.  Rep.  769,  66  N.  W.  815;  Moya- 
mensing  Tn-p.  v.  Long,  1  Pars.  Sel.  Eq.  Cas. 
143;  Llano  T.  Lla&o  County,  5  Tex.  (Mt. 
App.  132,  23  S.  W.  1008;  Yates  v.  Warren- 
town,  84  Va.  337,  10  Am.  St.  Rep.  860,  4 
S.  E.  818;  Moore  t.  WalU  Walla,  2  Wash. 
Terr.  184,  2  Pac.  187. 

Turner,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  original  proceeding  for  a  writ 
of  prohibition.  The  record  discloses  that 
OB  October  22,  1916,  the  city  of  Enid,  a 
municipal  corporation,  as  plaintiff,  and  on 
ihe  relation  of  its  city  attorney,  filed  in 
the  district  court  of  Garfield  county  a  peti- 
tion allying  that  the  Billings  Hotel  Com- 
pany, Walter  Billings,  manager,  and  seven 
others,  petitioners  here,  were  maintaining  a 
place  within  the  corporate  limits  of  the 
city,  and  were  there  selling  intoxicating 
liquors  contrary  to  law;  that  the  place  was 
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known  as  the  Billings  Hotel,  but,  in  fact, 
was  a  mere  rooming  house;  that  the  same 
was  a  nuisance  as  defined  by  an  ordinance 
of  the  city;  and  prayed  for  a  temporary  in- 
junction restraining  petitioners  from  oper- 
ating the  same,  and  that  the  sheriff  of  Gar- 
field county  take  possession  and  lock  it  up. 
All  of  which  the  court  did,  without  notice 
or  bond  to  petitioners,  on  October  — ,  1015, 
and  in  said  order  set  November  10,  1915,  at 
Cherokee,  as  the  time  and  place  when  and 
where  said  temporary  injunction  would 
come  on  for  final  hearing.  On  November 
4,  1916,  came  petitioners  and  moved  the 
court  to  dissolve  the  temporary  injunction, 
for  certain  reasons  stated  in  the  motion, 
and  when  the  court  in  chambers  heard  the 
same  and  refused  so  to  do,  and  overruled 
the  motion,  this  proceeding  was  commenced. 

Assuming  the  things  were  done  as 
charged  in  the  city's  petition,  and  that  tlie 
place  where  done  was  a  public  nuisance 
within  the  contemplation  of  §  13,  chap.  70, 
Sess.  Laws  1911,  yet,  as  the  act  further 
provides:  "The  attorney  general,  county 
attorney,  or  any  officer  charged  with  the 
enforcement  of  any  of  the  provisions  of  this 
act,  of  the  county  where  such  nuisance 
exists,  or  is  kept,  or  is  maintained,  may 
maintain  an  action  in  the  name  of  the 
state  to  abate  and  perpetually  enjoin  the 
same." 

It  is  contended. that  the  court  was  with- 
out jurisdiction  to  entertain  the  city's  suit, 
for  the  reason  that  the  same  was  not 
brought  in  the  name  of  the  state  on  rela- 
tion of  the  attorney  general,  as  required  by 
the  act,  but  was  brought  by  the  city  on 
relation  of  its  city  attorney.  On  the  other 
hand,  the  city  attorney  disclaims  any  in- 
tenticHi  of  proceeding  under  said  act.  In- 
stead he  says  the  city  relies  on  its  right 
to'  maintain  the  action,  "as  a  body  politic, 
under  the  authority  conferred  by  law  upon 
the  municipal  corporation  through  the  char- 
ter granted  to  the  city  of  Enid  by' the  state 
of  Oklahoma."  Quoting  his  entire  conten- 
tion, it  is: 

"That  the  city  of  Enid  has  the  power 
under  the  authority  delegated  to  the  city 
by  the  state  to  proceed  in  equity,  by  way 
of  injimction,  to  abate  a  public  nuisance. 
It  will  be  contended  that  this  authority  is 
to  be  found  in  the  city  charter,  wherein 
authority  is  delegated  to  the  city,  by  §  28 
of  article  3  of  the  Enid  city  charter,  "to  de- 
fine what  shall  be  nuisances  in  the  city, 
and  within  3,000  feet  of  the  corporation 
lines,  outside  of  the  city  limits,  and  to 
abate  such  nuisances  by  summary  proceed- 
ings, and  to  punish  the  authors  thereof  by 
penalties,  fines,  and  imprisonment,'  together 
with  the  further  grant  of  power  in  §  3,  of 
article  3  of  said  charter  'to  prohibit  dram- 
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shops,  drinking  saloons,  and  other  places 
where  intoxicating  liquors  are  sold.' 

"That,  pursuant  to  this  authority,  the 
city  of  Enid  has,  by  §  4  of  ordinance  677, 
art.  84,  re-enacted  a  transcript  of  the  state 
law  relative  to  nuisances  resulting  from 
the  wrongful  acts  of  any  person  who  may 
engage  in  the  manufacture,  sale,  barter, 
giving  away,  or  otherwise  furnishing  of  in- 
toxicating liquors  contrary  to  law  in  a 
given  place.  There  is  no  method  provided 
in  the  city  ordinance  for  the  summary 
abatement  of  any  such  nuisances  existing 
within  the  city  of  Enid,  and  neither  is  there 
any  state  law  authorizing  the  summary 
abatement  of  this  class  of  nuisances  by  any 
state  officer.  By  the  laws  of  (Mclahoma 
(§  4257,  Harris-Day  Code)  the  remedies 
against  a  public  nuisance  are:  (1)  Indict- 
ment or  information;  (2)  a  civil  action; 
(3)  abatenient.  And  by  §  4260,  Harris- Day 
Code,  a  public  nuisance  may  be  abated  by 
any  public  body  or  officer  authorized  there- 
to by  law.  Therefore  it  must  appear  that 
the  city  of  Enid,  being  a  body  politic,  and 
having  the  authority  conferred  upon  it  by 
the  state  of  Oklahoma,  through  its  charter, 
to  abate,  by  summary  proceedings,  any 
nuisance  within  the  city  of  Enid,  would 
have  the  right  to  appeal  to  the  courts  of 
equity  in  its  corporate  name  to  abate,  by 
injunction  (a  summary  proceeding)  any 
nuisance  wholly  within  the  city  and  par- 
ticularly offensive  to  the  citizens  thereof, 
and  this  authority  seems  clear  without  any 
discussion  of  any  state  laws  relative  to  the 
liquor  question." 

In  other  words,  if  we  catch  the  point,  it 
is  the  contention  of  the  city  attorney  that 
the  city,  pursuant  to  §  28,  art.  3,  of  its 
charter,  by  §  4  of  oi;dinance  677,  re-enacted 
the  state  law  defining  a  nuisance  as  co;i- 
tained  in  §  13,  supra,  that  the  place  in 
question  falls  within  its  terms,  and  that, 
having  so  declared  it  to  be,  the  city  has 
the  right  to  abate  it  by  injunction,  pur- 
suant to  its  grant  of  power  contained  in 
said  §  28,  authorizing  the  city,  "  .  .  ; 
to  define  what  shall  be  nuisances  in  the  city, 

.  .  .  and  to  abate  such  nuisances  by 
summary  proceedings,  and  to  punish  the 
authors  thereof  by  penalties,  fines,  and  im- 
prisonment." Not  80.  A  grant  of  power  to 
abate'  a  nuisance  by  summary  proceedings 
confers  no  power  on  the  city  to  proceed  to 
abate  it  by  injunction  in  a  court  of  equity. 
This  for  the  reason  that  a  suit  in  equity 
is  not  a  summary  proceeding. 

A  summary  proceeding  is  defined  by  Bou- 
vier  to  he:  "A  form  of  trial  in  which  the 
ancient  established  course  of  legal  proceed- 
ings is  disregarded,  especially  in  the  matter 
of  trial  by  jury,  and,  in  the  case  of  the 
heavier  crimes,  presentment  by  a  grand 
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jury.  In  no  case  can  a  party  be  tried  sum- 
marily, unless  when  such  proceedings  are 
authorized  by  legislative  authority,  except, 
perhaps,  in  cases  of  contempts;  for  tke 
common  law  is  a  stranger  to  such  a  mode 
of  trial." 

27  Am.  ft  Eng.  Enc.  Law,  2d  ed.  at  page 
375,  says:  "A  common  use  of  summary 
proceedings  is  in  the  enforcement  of  city 
ordinances.  Both  in  England  and  the 
United  States  statutes  have  been  enacted 
conferring  the  power  upon  municipal  tri- 
bunals sitting  within  the  bounds  of  the 
municipal  corporation  of  enforcing  the  or- 
dinances or  by-laws  of  the  corporation  in 
summary  proceedings.  These  proceedings 
for  the  punishment  of  offenders  against  the 
ordinances,  which  are  made  in  virtue  of  the 
implied  or  incidental  power  of  the  corpo- 
ration, or  in  the  exercise  of  its  legitimate 
police  authority,  for  the  preservation  of 
peace,  good  order,  safety,  and  health,  and 
which  relate  to  minor  acts  and  matters,  are 
not  usually  or  properly  regarded  as  crimr 
inal,  and  hence  are  not  in  contravention 
of  the  constitutional  guaranty  of  trial  by 
jury  in  criminal  cases." 

From  all  of  which  we  learn  that  the  city, 
under  its  charter,  can  abate  the  alleged  nui- 
sance within  its  borders  by  proceeding 
against  its  authors  in  its  municipal  courts 
in  a  summary  way,  and,  when  convicted  for 
a  violation  of  its  ordinance  defining  a  nui- 
sance, may  impose  on  them  the  penalty  pre- 
scribed thereby.  By  authorizing  the  city 
thus  to  proceed,  such  grant  of  power  ex- 
cludes the  idea  that  the  city  is  empowered 
to  proceed  in  any  other  manner,  to  wit,  by 
a  suit  in  equity,  io  restrain  a  nuisance,  as 
is  here  attempted.  Besides,  the  grant  of 
power  contained  in  §  3,  art.  3,  of  Uie  char- 
ter, "to  prohibit  dfamshops,  drinking 
saloons,  and  other  places  wherein  other  in- 
toxicating liquors  are  sold,  and  to  close 
variety  theaters  when  necessary,  expedient, 
or  advisable,"  containing,  as  it  does,  a  grant 
of  power  to  close  variety  theaters,  would 
seem  to  exclude  the  idea  of  a  grant  of  power 
to  the  city  to  close  a  nuisance  such  as  this 
is  alleged  to  be,  or  to  deal  with  it  at  all 
except  in  the  manner  stated.  And,  when 
we  note  that  Rev.  Laws  1910,  fl  4260,  de- 
clares that  "a  public  nuisance  may  be 
abated  by  any  public  t>ody  or  officer  author- 
ized thereto  by  law,"  and  Rev.  Laws  1910, 
S  4881,  says:  "An  injunction  may  be 
granted  in  the  name  of  the  state  to  enjoin 
and  suppress  the  keeping  and  maintaining 
of  a  common  nuisance.  The  petition  there- 
for shall  be  verified  by  the  county  attorney 
of  the  proper  county,  or  by  the  attorney 
general,  upon  information  and  belief,  and 
no  bond  shall  be  required,  but  the  county 
shall,  in  all  other  respects,  be  liable  as  oth«T 
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plaintiffs," — we  are  more  than  ever  aatiafied 
that  the  idea  that  the  city  may  -.naintain 
this  suit  is  excluded.  In  State  ex  rel.  Ha«- 
Icell  V.  Huston,  21  Oicla.  782,  97  Pac.  982, 
we  said:  "When  one  person  or  class  of 
persons  is  named  in  a  power  of  attorney, 
or  in  act  of  the  lawmaking  power,  as  being 
authorized  to  do  a  certain  thing  therein 
named,  all  other  persons  are  thereby  ez- 
claded  from  doing  the  same  thing  as  affec- 
tually  as  if  they  were  positively  forbidden." 
Ottumwa  V.  Chinn,  76  Iowa,  405,  39  N. 
W.  670,  was  a  suit  in  equity  by  the  city 
to  enjoin  a  public  nuisance.  The  suit  was 
based  upon  Iowa  Code,  $  456,  which  author- 
ized cities  and  towns  "to  prevent  injury 
or  annoyance  from  anything  dangerous,  of- 
fensive, or  unhealthy,  and  to  cause  any  nui- 
sance to  be  abated;"  and  §  482,  which 
authorized  them  to  pass  ordinances  for  car- 
rying into  effect  the  powers  conferred  by  S 
4S6  and  other  sections,  and  in  which  it 
was  held  that  a  civil  action  in  equity  oould 
not  be  maintained  under  the  powers  granted 
in  those  sections  in  the  name  of  the  city 
for  the  abatement  of  a  nuisance;  "the  meth- 
od contemplated  by  the  statute  being  l^ 
ordinance  and  criminal  prosecution."  In 
the  opinion  it  is  said:  "It  is  insisted  by 
appellant  that  §  456  of  the  Code  confers  the 
right  to  maintain  this  «rtion.  That  section 
gives  to  cities  and  towns  organized  under 
the  general  law  of  the  state  'power  to  pre- 
vent injury  or  annoyance  from  anything 
dangerous,  offensive,  or  unhealthy,  and  to 
cause  any  nuisance  to  be  abat^.'  It  is 
claimed  by  appellant  that  this  power  may 
be  exercised  in  any  manner  which  the  cor- 
poration may  think  best,  and  that,  since 
it  may  sue  and  be  sued,  it  can  accomplish 
the  purpose  of  the  statute  by  means  of  an 
action  in  court.  ...  It  is  a  general 
proposition  of  law  that  municipal  corpora- 
tions have  and  can  exercise  only  thoae  pow- 
ers granted  in  express  words;  those  neces- 
sarily implied  or  incident  to  'the  powers 
expressly  granted;  and  those  essential  to 
the  purposes  of  the  corporation.  Clark  v. 
Davenport,  14  Iowa,  600;  1  Dill.  Mun. 
Corp.  §  55;  Hanger  v.  Des  Moines,  52  Iowa, 
194,  35  Am.  Rep.  268,  2  N.  W.  1105.  Sec- 
tion 482  of  the  Code  authorizes  cities  and 
towns  to  make  and  publish  ordinances  not 
inconsistent  with  the  laws  of  the  state,  for 
carrying  into  effect  or  discharging  the  pow- 
ers conferred  by  §  458  and  other  sections 
td  the  same  chapter.  The  ordinary  method 
of  abating  a  public  nuisance  and  punishing 
its  author  is  by  criminal  proceedings. 
Georgetown  v.  Alexandria  Canal  Co.  12  Pet. 
99,  9  L.  ed.  1015.  'Though  the  jurisdiction 
of  equity  in  restraint  of  public  nuisances  is 
well  established,  it  will  not  be  exercised 
where  the  object  sought  can  be  as  well  at- 
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tained  in  the  ordinary  tribunals,  unless 
upon  the  application  of  one  who  suffers  a 
personal  injury  aside  from  the  injury  to 
the  public'  1  High,  Inj.  %  761.  The  peti- 
tion in  this  case  charges  a  nuisance  within 
the  meaning  of  §  4089  of  the  Code.  The 
remainder  of  the  chapter  in  which  that  sec- 
tion appears  provides  for  the  abatement  of 
the  nuisance  and  the  punishment  of  the  one 
who  caused  it.  So  far  as  the  petition 
shows,  the  rights  of  the  general  public  may 
be  fully  protected  by  ordinary  criminal 
proceedings.  The  plaintiff  does  not  appear 
to  be  especially  affected  by  the  nuisance, 
but  bases  its  demand  for  relief  upon  the 
alleged  fact  that  it  is  injurious  to  its  citi- 
zens. These,  however,  constitute  a  part  of 
the  general  public.  Plaintiff  is  not  author- 
ized to  bring  an  action  for  the  benefit  of 
the  public,  and  has  failed  to  bring  itself 
within  the  provision  of  §  3331  of  the  Code. 
In  view  of  the  general  provisions  of  the  stat- 
us relating  to  public  nuisances,  we  con- 
clude that  the  abatement  contemplated  by 
§  456  of  the  Oode  was  to  be  effected  by  the 
direct  action  of  the  corporation  itself,  as 
through  the  medium  of  an  ordinance,  rather 
than  by  equitable  proceedings  in  coUrt." 

None  of  the  cases  cited  by  the  city  are  in 
conflict  v'.'i  the  Iowa  ease  and  what  we 
have  said.  Pine  City  v.  Mimch,  42  Minn. 
342,  6  L.R.A.  763,  44  N.  W.  197,  cited  by 
the  city  in  support  of  its  contention,  was 
a  suit  in  equity  brought  by  the'  village  to- 
restrain  defendants  from  draining  off  a 
pond  within  the  village  limits  in  the  hot 
months  of  summer,  thereby  converting  the 
overflowed  land  into  a  marshy  swamp,  and 
causing  the  decayed  vegetable  matter  on  the 
bottom  of  the  pond  to  create  sickness.  The 
village  secured  the  relief,  and  the  case  was 
affirmed  by  the  supreme  court  of  Minnesota, 
for  the  reason  that  the  charter  of  the  vil- 
lage expressly  conferred  the  power  to  bring 
the  suit.  Stating  the  general  rule,  the 
oourt  said:  "It  is  undoubted  law  that,  ex- 
cept in  the  case  of  a  private  person  sus- 
taining injury  special  in  kind,  a  bill  to 
restrain  an  existing  or  threatening  public 
nuisance  by  injunction  will  only  lie  at  the 
suit  of  the  state,  or  of  some  proper  officer 
or  body,  as  the  authorized  representative 
of  the  state.  It  must  also  be  conceded  that 
a  municipal  corporation  has  no  control  over 
nuisances  within  its  corporate  limits,  ex- 
cept such  as  is  conferred  upon  it  by  its 
charter  or  general  laws." 

After  which  the  court  proceeded  to  draw 
from  the  charter  a  grant  of  power  sufficient 
to  maintain  the  suit,  thus:  "But  these 
propositions  are  not,  in .  our  judgment,  de- 
cisive of  this  case.  The  plaintiff  is  a  vil- 
lage incorporated  under  Special  Laws  1S81, 
chap.  38.     Chapter  4  of  this  act,  which  de- 
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flnes  the  general  powers  of  the  comiuon 
council  of  the  village,  provides  that  they 
shall  have  authority,  by  ordinances,  reso- 
lutions, or  bylaws:  '(25)  To  remove  and 
abate  any  nuisance  injurious  to  the  public 
health;'  '(27)  To  do  all  acta  and  make  all 
regulations  which  may  be  necessary  and 
expedient  for  the  preservation  of  health  or 
the  suppression  of  disease.'  And  §  5  of 
chapter  4  of  the  act  provides  that  'the  pow- 
ers conferred  upon  the  common  council  to 
provide  for  1;he  abatement  of  any  nuisance 
shall  not  bar  or  hinder  suits,  prosecutions 
or  proceedings  in  court  according  to  law.' 
Under  these  grants  of  power  undoubtedly 
the  common  council  could  pass  an  ordi- 
nance prohibiting  or  abating  the  nuisance 
complained  of,  and  provide  for  its  enforce- 
ment by  appropriate  penalties.  In  fact, 
they  did  pass  an  ordinance  prohibiting 
drawing  off  the  water  in  the  pond  below 
a  certain  depth,  which,  however,  the  de- 
fendants have  disobeyed.  Is  the  plaintiff, 
in  the  matter  of  remedies  for  the  abate- 
ment of  a  nuisance  in  such  cases,  limited  to 
the  enforcement  of  the  penalties  prescribed 
by  ordinance,  or  may  it  resort  to  a  court  of 
equity  to  restrain  or  abate  it!" 

Whereupon  the  court  held  that  a  resort 
to  a  court  of  equity  was  granted  to  the  city 
in  the  charter,  and  affirmed  the  case.  It  is 
clear  that,  had  the  charter  in  that  case 
failed  to  contain  a  sufficient  grant  of  pow- 
er to  enable  the  village  to  bring  the  suit, 
such  relief  would  have  b<en  denied. 

Neither  is  Huron  v.  Bank  of  Volga,  8  S. 
D.  440,  60  Am.  St.  Rep.  760,  66  N.  W.  815, 
cited  by  the  city,  in  conflict  with  what  we 
have  said,  but  rather  in  line.  That  was  a 
suit   by    the    city    in   a   court   of    equity, 


against  a  private  corporation,  to  abate  a 
public  nuisance  within  the  confines  of  the 
city.  It  consisted  of  a  large  wooden  struc- 
ture owned  by  the  defendant;  situated  con- 
spicuously upon  a  public  business  street, 
and  which  had  been  partially  destroyed  by 
fire.  The  city  prevailed,  but  did  so  in  vir- 
tue of  a  grant  of  power  contained  in  its- 
charter.  After  stating  the  general  rule  to 
be:  "While  a  private  person  is  not  author- 
ized to  maintain  the  action  unless  specially 
injured,  a  city  council,  being  the  gov- 
ernmental agency  to  whom  the  inhabitants  of 
a  municipality  have  a  right  to  look  in  a 
proper  case  for  protection  from  the  evil 
effects  of  a  public  nuisance  may*  when 
authorized  so  to  do,  resort  to  an  indictment, 
a  civil  action,  or  abatement,  according  to 
the  exigencies  of  the  particular  case," — the 
court  went  on  to  say :  "But,  in  our  opinion. 
§  4688  of  the  Compiled  Laws,  when  con- 
sidered with  respondent's  city  charter,  rea- 
sonably construed,  authorizes  the  corporate 
authorities  to  apply,  in  cases  like  the 
present,  to  a  court  of  equity  for  aid  in  the 
enforcement  of  its  granted  power  'to  re- 
strain, prohibit,  and  suppress  nuisances  at 
common  law.' "  For  how  could  the  court 
hold  otherwise  when  the  grant  of  power  to 
restrain  implied  the  power  to  invoke  the 
power  of  a  court  of  equity  so  to  do! 

We  are  therefore  of  the  opinion  that,  as 
the  city's  charter  contains  no  grant  of  power 
authorizing  the  city  to  restrain  a  nuisance 
within  its  borders,  the  city  may  not  invokr 
the  powers  of  a  court  of  equity  so  to  do,  and 
that  the  writ  should  run. 

It  is  so  ordered. 

All  the  Justices  concur. 


Annotation — Right  of  .municipality  to  maintain  tuit  to  enjoin  or  abate  a 

public  nuiiance. 


This  note  is  supplementary  to  note  to 
Coast  Co.  V.  Spring  Lake,  51  KB.A.  657. 

The  state  as  a  proper  party  to  main- 
tain a  bill  to  abate  or  enjoin  a  public 
nuisance  in  a  city  street  is  the  subject 
of  a  note  to  Alabama  Western  B.  Co.  v. 
State,  19  L.R.A.(N.S.)  1173. 

Upon  the  question  of  municipal  power 
over  nuisances  affecting  public  morals, 
decency,  peace,  and  good  order,  see  note 
to  State  V.  Karstendiek,  39  L.R.A.  520, 
where  reference  is  made  to  analogous 
notes. 

As  to  injunction  by  municipal  corpo- 
rations against  nuisances  affecting  public 
morals,  peace,  good  order,  health,  and 
safety,  see  note  to  Red  Wing  y.  Qnptil, 
41  L.B.A.  321. 

This  note,  like  the  earlier  note,  which 
L.R.A.1016D. 


it  supplements,  is  confined  strictly  to  the 
capacity  of  the  municipality  to  maintain 
the  suit,  assuming  that  the  condition 
complained  of  amounts  to  a  nuisance.  It 
is  not  eonoemed  with  cases  dealing  mere- 
ly with  the  merits,  even  though  the  suit 
was  in  fact  brought  by  the  municipality, 
nor  with  cases  which  merely  deal  with 
the  question  whether  injunction  is  the 
proper  remedy,  unless,  as  in  Billikgs 
Hotel  Co.  v.  Enid,  ante,  1016,  that  ques- 
tion was  affected  by  the  existence  of 
another  remedy,  peculiar  to  municipali- 
ties, and  not  available  to  other  suitors. 
As  shown  in  the  earlier  note,  if  a 
municipality  owns  property  which  iB 
specially  damaged,  there  can  be  no  ques- 
tion as  to  its  right  to  maintain  the  suit, 
upon  the  same  principles  that  an  indi- 


Digitized  by 


Google 


ANNOTATION— SUIT  BY  MUNICfPALITY  TO  ABATE  NUISANCE. 


1021 


vidual  suffering  similar  damage  might 
maintain  it;  at  least,  in  the  absence  of 
any  other  special  remedies  available 
to  the  municipality  that  would  not  be 
available  to  the  private  owner.  In  such 
a  situation  the  suit  might  be  maintained 
as  one  to  enjoin  or  abate  a  private  nui- 
sance. Again,  as  shown  in  the  the  earlier 
note,  a  municipality,  in  some  cases  by 
reason  of  the  liability  for  injuries  to 
which  it  might  be  subjected  in  conse- 
quence of  the  nuisance,  may  maintain  the 
bill.  Here  again,  the  bill  may  be  re- 
garded as  one  to  enjoin  or  abate  a  pri- 
vate nuisance;  and  it  is  not  necessary  in 
such  cases  to  refer  the  result  to  the  prin- 
ciple that  a  municipality  may,  as  the 
representative  pro  hac  vice  of  the  public, 
maintain  a  bill  to  enjoin  or  abate  a  pub- 
lie  nuisance. 

Although  there  is  some  conflict  among 
the  cases,  the  weight  of  authority  dis- 
closed by  the  earlier  note  and  the  pres- 
ent note  is  to  the  effect  that  the  munici- 
pality may,  at  least,  in  the  absence  of 
any  other  special  remedy  available  to 
it,  maintain  a  suit  to  enjoin  or  abate 
a  nuisance  which  affects  matters  that 
have  been  confided  to  it  as  a  govem- 
meutal  agency,  even  though  it  suffers 
no  such  special  damage  as  is  necessary 
to  sustain  s  suit  on  the  theory  of  a 
private  nuisance.  If  this  principle  had 
to  rest  for  its  support  on  cases  involving 
nuisances  in  respect  of  highways,  it 
might  be  difficult  to  sustain  it,  for  the 
reason  that  when  the  control  of  the  high- 
way is  confided  to  the  municipality,  it 
is  generally  subject  to  liability  for  in- 
juries which  may  be  caused  thereby,  and 
henee,  the  conditions  exist  which  make 
the  nuisance  a  special  injury  to  the  mu- 
nicipality. In  many  of  the  highway 
cases,  however,  the  power  of  the  munici- 
pality to  maintain  the  suit  seems  to  be 
placed  upon  the  broad  principle  just 
stated,  and  not  upon  the  narrower 
ground  of  a  special  injury.  With  re- 
spect to  nuisances  which  do  not  affect 
matters  confided  to  the  municipality,  the 
weight  of  authority  is  to  the  effect  that 
the  right  of  the  municipality  to  main- 
tain the  bill  depends  upon  the  same  con- 
ditions as  the  right  of  an  individual  or 
a  private  corporation;  that  is,  it  must, 
as  a  separate  entity,  have  sustained 
some  special  damage.  The  vindication 
of  the  rights  of  the  public  in  respect  of 
such  matters  by  a  resort  to'  equity  seems 
to  be  the  exclusive  province  of  the  attor- 
ney general  or  other  law  officer  of  the 
state,  though  doubtless  he  may  act  upon 
the  relation  of  the  municipality. 
L.R.A.1916D. 


Other  remediesi  •nmmarr  proceas. 

It  is  held  in  American  Furniture  Co. 
v.  Batesville  (1894)  139  Ind.  77,  38  N.  E. 
408,  that  the  summary  method  conferred 
by  statute  upon  a  town  for  the  abate- 
ment of  a  nuisance,  being  the  same  as 
that  possessed  at  common  law,  does  not 
preclude  a  resort  to  the  courts.  It  is 
insisted  in  this  case  that  the  summary 
remedy  possessed  by  the  town  is  exclu- 
sive of  the  remedy  adopted,  and  pre- 
cludes a  resort  to  the  courts.  In  support 
of  this  point,  counsel  cites  Storms  v. 
Stevens  (1886)  104  Ind.  46,  3  N.  E.  401, 
where  it  is  held  that  a  statute  creating 
a  new  right,  and  prescribing  the  mode 
of  its  enforcement,  excludes  all  other 
remedies.  The  court  stated,  however, 
that  the  summary  abatement  of  a  nui- 
sance was  a  right  which  existed  at  com- 
mon law  in  favor  of  the  individual 
sustaining  special  injury  from  such  nui- 
sance, and  the  statute  in  question  but 
confers  that  right  upon  the  municipal 
corporation.  It  is  not  a  new  right.  It 
should  be  remembered,  also,  that  it  is 
by  proceedings  ad  rem,  and  not  in  per- 
sonam, for  herein  lies  a  distinction  in 
the  proceeding  here  in  review.  "The 
power  extended  to  towns  does  not  per- 
mit proceedings  in  personam  and  in  the 
nature  of  civil  actions,  which  affect  par- 
ticular persons,  but,  like  other  corporate 
powers,  must  be  exercised  by  and 
through  ordinances  general  in  their 
character,  and  affecting  alike  all  the 
property  or  all  the  business  of  all  the 
citizens  under  like  conditions,  occupying 
like  situations,  and  conducted  in  like 
manner.  Plymouth  v.  Schultheis  (1893) 
135  Ind.  339,  35  N.  E.  12." 

In  Cheek  v.  Aurora  (1883)  92  Ind.  107, 
the  city  threatened  to  abate  an  obstruc- 
tion of  a  street  as  a  nuisance,  and  the 
owner  of  the  obstruction  instituted  suit 
to  enjoin  the  city  from  its  threatened  ac- 
tion ;  the  oity,  by  cross  complaint,  sought 
to  declare  the  obstruction  a  nuisance, 
and  prayed  that  as  such  it  be  abated 
and  the  owner  enjoined.  Upon  such 
cross  complaint  the  city  succeeded,  and 
objection  was  made  that  the  remedy 
afforded  by  the  statute  enabled  the  city 
to  abate  the  nuisance,  and  excluded  any 
remedy  by  the  court.  The  court  stated 
that  where,  by  its  charter  or  constit- 
uent act,  a  municipality  has  the  usual 
control  and  supervision  of  the  streets 
and  public  places,  it  may,  in  its  corpo- 
rate name,  institute  judicial  proceeding's 
to  prevent  or  remove  obstructions  there- 
on. And  it  is  further  said  that  the  city 
might  have  resorted  in  the  first  instance 
to  an  independent   action,   seeking  the 
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relief  obtained  in  this  suit ;  and  the  facte 
which,  in  such  independent  action,  would 
have  entitled  the  city  to  such  relief,  con- 
stituted proper  ground  of  counterclaim 
in  this  action.  See  Billings  Hotel  Co. 
V.  Enid,  ante,  1016. 

A  city  may,  in  behalf  of  the  public, 
maintain  a  suit  in  equity  to  compel  the 
removal  of  structures,  namely,  steps, 
coping,  and  area  constructed  on  a  public 
street  in  violation  of  an  ordinance,  and 
constituting  a  public  nuisance,  although 
the  ordinance  provides  for  a  penalty 
for  its  violation.  New  York  v.  Knicker- 
bocker Trust  Co.  (1905)  104  App.  Div. 
223,  93  N.  T.  Supp.  937,  16  N.  Y.  Anno. 
Cas.  347,  the  question  not  being  dis- 
cussed in  later  hearings.  (1906)  52  Misc. 
222,  102  N.  T.  Supp.  900,  and  (1907) 
121  App.  Div.  740,  106  N.  Y.  Supp.  606. 

So,  a  municipality  may  maintain  an 
action  in  equity  tc  abate  a  public  nui- 
sance consisting  of  an  open  area  way  ex- 
tending into  a  public  street,  although 
the  municipal  ordinances  provide  a 
penalty  for  such  encroachment,  and  the 
city  may  have  an  action  at  law  for  the 
penalty,  the  rule  being  that  where  there 
is  an  obstruction  or  encroachment  of  a 
permanent  nature  upon  a  public  high- 
way, and  particularly  where  it  is  of  long 
standing  and  a  right  to  maintain  it  is 
asserted,  a  court  of  equity  will  entertain 
jurisdiction,  and  that  is  the  more  orderly 
way  for  the  municipality  to  proceed. 
New  York  v.  De  Peyster  (1907)  120  App. 
Div.  762,  105  N.  Y.  Supp.  612,  affirmed 
without  opinion  in  (1907)  190  N.  Y.  547, 
83  N.  E.  1123. 

So  it  is  held  in  Elkins  v.  Donohoe 
(1914)  74  W.  Va.  335,  81  S.  E.  1130,  that 
although  a  city  has  by  charter  plenary 
power  to  control  its  streets  and  alleys, 
to  keep  them  clean  and  free  from  ob- 
struction, to  declare  and  abate  nuisances 
thereon,  and  for  this  purpose  to  pass 
and  enforce  all  necessary  ordinances  and 
resolutions,  it  may  maintain  a  suit  in 
equity  to  enjoin  and  abate  as  a  nuisance 
a  fence  inclosing  a  portion  of  its  prin- 
cipal streets,  and  the  projection  of  an 
outhouse  beyond  the  street  line. 

Highways. 

As  intimated  at  the  beg^inning  of  the 
note,  it  is  not  always  possible  to  deter- 
mine whether  the  cases  which  uphold  the 
right  of  the  municipality  to  maintain  a 
suit  to  enjoin  or  abate  a  nuisance  af- 
fecting a  street  or  highway  rest  upon  the 
broad  ground  that  the  municipality  is  the 
representative  pro  hao  vice  of  the  public 
with  respect  to  matters  confided  to  it, 
or  upon  the  narrower  ground  that  the 
L.R.A.1916D. 


municipality  may  be  held  liable  for  the 
injuries  caused  by  the  nuisance,  and  ao 
stdfers  a  special  damage  which  enables 
it  to  maintain  the  bill  on  principles  ap- 
plicable to  a  private  nuisance.  For  cases 
adopting  the  first  theory,  see  note  in  51 
L.R.A.  657-661;  also  the  following 
cases. 

Thus,  a  municipality,  under  a  statute 
which  empowers  any  municipality  to  en- 
force within  its  limits,  'local,  police, 
sanitary,  and  other  regulations,"  may 
maintain  a  suit  to  require  the  owner  of  a 
ditch  constituting  a  public  nuisance  in  a 
street  to  change  its  construction  so  as 
not  to  endanger  the  public  safety,  or  to 
interfere  with  the  free  and  unobstructed 
use  of  the  street,  the  easement  for  the 
ditch  being  subordinate  to  the  public 
easement.  Santa  Ana  v.  Santa  Ana  Val- 
ley Irrig.  Co.  (1912)  163  CaL  211,  124 
Pac.  847. 

So  it  is  held  in  Sierra  County  v.  But- 
ler (1902)  136  CaL  547,  69  Pac.  418,  that 
a  county  may  maintain  a  suit  in  equity 
to  enjoin  as  a  public  nuisance  the  run- 
ning of  water  from  a  mine  over  a  high- 
way, the  obstruction  which  the  statute 
provides  the  road  overseer  shall  bring 
an  action  to  abate  being  an  obstruction 
by  some  physical  object  such  as  a  build- 
ing, fenee,  or  the  like.  The  court  said: 
"The  county  is  a  body  politic  whose 
powers  are  exercised  by  the  board  of  su- 
pervisors, and  among  the  duties  of  the 
board  is  that  of  laying  out,  maintaining, 
controlling  and  managing  public  high- 
ways, and  an  injury  to  a  publie  highway 
is  an  injury  to  the  county  in  its  corpo- 
rate capacity.  The  county  has  a  special 
interest  in  the  preservation  of  county 
roads,  which  authorizes  it  to  resort  to- 
such  remedial  measures  as  will  preserve 
these  highways  to  the  free  and  unob- 
structed use  of  the  public." 

It  is  stated  in  Pana  v.  Central  Washed' 
Coal  Co.  (1913)  260  IlL  111,  48  L.R.A. 
(N.S.)  244,  102  N.  E.  992,  that  a  munic- 
ipal corporation,  in  the  exercise  of 
power  granted  to  it  by  the  state  to  abate- 
nuisances,  may,  under  proper  circum- 
stances, call  upon  a  court  of  equity  for- 
assistance.  In  this  case,  however,  aa 
injunction  was  denied  on  the  merits. 

The  decision  in  Kansas  City  v.  Burke 
(1914)  92  Kan.  531,  141  Pac.  562,  re- 
hearing denied  in  (1914)  93  Kan.  236, 
144  Pac.  193,  is  to  the  effect  that  a  eity 
may  maintain  an  action  to  permanently 
enjoin  the  obstruction  of  a  public  street. 
As  to  the  contention  that  injunction  was 
not  the  proper  remedy,  because  the  sole 
issue  involved  was  the  legality  of  the 
road,  the  court  said  that  the  defendants- 
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were  attempting  to  erect  a  bviilding  in  a 
traveled  street,  and  injunction  has  re- 
peatedly been  held  a  proper  remedy  to 
prevent  Buch  an  obstruction.  The  city 
rests  under  statutory  obligations  to  keep 
its  streets  unobstructed. 

It  is  stated  in  Pickrell  v.  Carlisle 
(1909)  135  Ky.  126,  24  L.R.A-(N.S.)  193, 
121  S.  W.  1029,  that  it  is  old  and  familiar 
law  that  the  streets,  including  the  pave- 
ments of  a  town,  belong  to  the  munici- 
pality for  the  use  of  the  public  traveling 
upon  them,  for  their  whole  length  and 
width;  likewise,  that  any  permanent 
structure  built  upon  any  part  of  the  pub- 
lie  streets  so  as  to  interfere  with  their 
use  by  the  public  for  travel  may  be  per  se 
a  nuisaace,  and  may  be  abated  by  the 
municipality  or  by  the  court,  at  the  in- 
stance of  the  town.  This  was  a  case,  how- 
ever, restraining  by  injunction  a  town 
from  interfering  with  steps  placed  upon 
the  sidewalk  by  a  particular  individual  to 
afford  necessary  access  to  his  abutting 
building. 

A  township,  under  the  police  power 
given  over  public  highways,  may,  inde- 
pendent of  any  charter  provision,  en- 
join a  plank  road  company  from  using,  in 
the  construction  of  its  roadbed,  material 
which  will  make  the  roadbed  dangerous, 
unsafe,  and  impassable  with  loaded 
teams.  Detroit  &  E.  PL  Road  Co.  v.  Ma- 
comb Circuit  Judge  (1896)  109  Mich.  371, 
67  N.  W.  531.  The  above  decision  seems 
to  rest  upon  the  theory  that  the  township 
and  its  authorities,  upon  whom  is  charged 
the  duty  of  seeing  that  the  road  is  kepi 
safe  for  the' traveling  public,  have  such 
an  interest  in  the  matter  as  makes  them 
proper  complainants  to  the  bill,  and  that 
the  remedy  provided  by  statute  is  not  at 
all  adequate. 

A  village  whose  streets  and  public 
grounds  have  been  by  law  placed  under 
the  control  of  its  authorities,  who  are 
given  power  to  prevent  the  encumbering 
or  obstructing  of  the  same,  may  maintain 
an  action  to  enjoin  the  erection  of  a 
building  for  private  use  on  public 
ground.  Buffalo  v.  Harling  (1892)  50 
Minn.  551,  52  N.  W.  931.  In  the  above 
ease  the  court  observed  that  if  the  vil- 
lage had  no  authority  save  such  as  is  to 
be  implied  from  the  fact  of  its  incorpo- 
ration as  a  village,  it  is  probable  that  it 
would  have  no  right  to  maintain  an  ac- 
tion of  this  kind.  But  if  the  village  was 
organised  under  the  general  village  law, 
or  under  a  special  charter,  which,  as 
does  the  Law  of  1885,  places  the  street 
and  public  grounds  under  the  control  of 
the  village  authorities,  and  authorizes 
them  tO'  prevent  the  encumbering  or  ob- 
LJt.A.]916D. 


structing  of  the  same,  such  an  actioii 
would  be  maintainable  to  prevent  the 
public  nuisance.  Citing  Pin^  City  v. 
Munch  (1890)  42  Miim.  342,  6  L.R.A. 
763,  44  N.  W.  197,  cited  in  earlier  note 
in  51  L.R.A.  660. 

So,  a  municipality  whose  public  streets 
and  grounds  have  been  placed  under  the 
control  of  its  common  council  or  other 
officers  may  maintain  an  action  to  abate 
a  nuisance  therein  and  to  enjoin  its 
maintenance  (indosure  of  portion  of 
public  street  and  highway  by  fence). 
Jordan  v.  Leonard  (1912)  119  Minn.  162, 
137  N.  W.  740. 

The  mayor  and  common  council  of  a 
city,  being  charged  with  the  duty  of 
keeping  the  streets  of  a  city  in  a  condi- 
tion fit  for  safe  and  convenient  use,  are 
the  proper  persons  to  file  a  bill  to  pre- 
vent either  the  obstruction  or  destruc- 
tion of  a  street.  Newark  v.  Delaware, 
L.  &  W.  R.  Co.  (1886)  42  N.  J.  Eq.  196, 
7  Atl.  123  (application  for  injunction  to 
restrain  railroad  company  from  using 
four  railroad  tracks  in  a  certain  city 
street). 

It  is  held  in  Oxford  v.  Willoughby 
(1905)  181  N.  Y.  155,  73  N.  E.  677,  af- 
firming (1903)  87  App.  Div.  609,  83 
N.  Y.  Supp.  1118,  that  a  village  may 
maintain  an  action  to  enjoin  an  en- 
croachment on  a  public  street,  under  a 
statute  conferring  on  highway  commis- 
sioners the  right  to  maintain  such  an  ac- 
tion in  the  name  of  the  town.  In  this 
case  an  Addition  to  a  building  en- 
croached on  a  public  street  and  consti- 
tuted a  public  nuisance. 

It  is  held  in  Hempstead  v.  Ball  Elec- 
tric light  Co.  (1896)  9  App.  Div.  48, 
75  N.  Y.  S.  R.  582,  41  N.  Y.  Supp.  124, 
that  the  highway  and  village  laws,  taken 
together,  authorize  the  trustees  of  a  vil- 
lage in  its  name  to  maintain  an  action 
to  compel  the  removal  of  electric  light 
lamps,  poles,  and  wires  constituting  an 
unlawful  obstruction  in  a  highway,  and 
amoimting  to  a  public  nuisance. 

Lamoure  v.  Lasell  (1914)  26  N.  D.  638, 
145  N.  W.  577,  holds  that  a  munici- 
pality is  regarded  as  the  representative 
of  the  public  for  the  purpose  of  main- 
taining suits  in  equity  or  at  law  for  the 
vindication  of  public  rights;  hence,  the 
city  is  a  proper  party  plaintiff  in  an  ac- 
tion to  cancel  an  attempted  vacation  of 
a  part  of  the  plat  of  an  addition  to  the 
city,  and  to  enjoin  the  fencing  and  ob- 
struction of  streets  therein  by  the  party 
so  attempting  to  vacate  by  declaration 
of  vacation. 

A  municipal  corporation  may  main- 
tain a  bill  to  restrain  a  purprestnre  with- 
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out  joinder  of  the  commonwealth.  Phila- 
delphia V.  Crump  (1866)  1  Brewst.  (Pa.) 
320  (wall  of  building  encroaching  upon 
street).  In  the  above  case  the  court 
quotes  the  words  of  Woodward,  Ch.  J.  in 
Philadelphia  v.  Lombard  &  S.  Streets 
Pass.  R.  Co.  (1863)  3  Grant.  Cas.  (Pft.) 
404,  as  follows:  "One  of  the  most  ob- 
vious purposes  for  which  the  city  was 
chartered  was  the  police  of  the  streets. 
To  maintain  and  preserve  them  as  public 
highways,  the  power  of  taxation  was 
conferred  upon  the  municipality,  and  it 
has  been  largely  exercised.  Every  prop- 
erty holder  has  a  direct  and  vested 
interest  in  the  maintenance  of  this  mu- 
nicipal authority  over  the  streets." 

In  Cheraw  v.  Seaboard  Air  Line  R.  Co. 
(1911)  88  S.  0.  480,  71  S.  E.  40,  an  ac- 
tion by  a  town  to  enjoin  a  railway  com- 
pany from  obstructing  a  certain  street 
by  a  sidetrack  across  the  same,  the  court 
says  that  the  obstruction  of  a  public 
street  is  a  public  nuisance,  and  the  rem- 
edy is  by  indictment  unless  the  person 
instituting  proceedings  on  the  civil  side 
of  the  court  can  show  special  or  ])eculiar 
damages,  differing  in  kind  from  those 
to  which  all  others  in  common  with  him 
are  exposed.  But  a  municipality,  because 
of  its  peculiar  duties  and  liabilities  in 
reference  to  the  maintenance  of  its 
streets  for  public  use,  may  bring  a  civil 
action  to  prevent  or  remove  a  threatened 
or  continued  obstruction  constituting  a 
nuisance. 

So,  while  a  municipality  does  not  own 
the  highways  within  its  limits,  the  duties 
and  liabilities  imposed  upon  it  in  respect 
to  highways  are  such  as  to  make  it  a 
proper  party  to  maintain  an  action  in 
equity  to  restrain  the  obstruction  of  a 
street  by  the  construction  of  a  piazza. 
Montpelier  v.  McMahon  (1911)  85  Vt. 
275,  81  Atl.  977. 

A  village  may  maintain  an  action  to 
enjoin  the  unlawful  excavation  of 
trenches  and  laying  of  water  pipes  in 
its  streets.  Waukesha  Hvgeia  Mineral 
Spring  Co.  v.  Waukesha  (1892)  83  Wis. 
475,  53  N.  W.  675.  In  the  above  case 
the  court  states  that  the  reason  is  that 
such  unlawful  interference  with  the 
streets  puts  them  out  of  repair  and  al- 
most necessarily  increases  for  the  time 
being  the  liability  of  injury  to  persons 
and  property  of  travelers  thereon  be- 
cause of  such  defective  condition.  The 
village,  being  responsible  for  injuries 
caused  by  defects  in  the  streets,  and  be- 
ing chained  by  law  with  the  duty  of 
keeping  them  in  repair,  has  such  an  in- 
terest in  the  streets  that  it  may  maintain 
L.R.A.1916D. 


actions  to  prevent  any  unlawful  injury 
to  them. 

So,  a  town  may  bring  an  action  in 
equity  for  an  injunction  restraining  the 
obstruction  of  a  public  highway,  with 
logs,  timbers,  trees,  etc.  Neshkoro  v. 
Nest  (1893)  85  Wis.  126,  55  N.  W.  176. 

So,  a  city  may  maintain  an  action  in 
equity  to  obtain  a  mandatory  injunc- 
tion compelling  a  lot  owner  to  remove 
certain  buildings  which  encroach  upon  a 
public  street  and  obstruct  a  public  alley. 
Eau  Claire  v.  Matzke  (1893)  86  Wis. 
291,  39  Am.  St.  Rep.  900,  56  N.  W.  874. 

It  is  held,  in  Selkirk  v.  Selkirk  Blec- 
trie  Light  Co.  (1910)  20  Muitoba,  L.  R. 
461,  that  a  town  is  entitled  to  maintain 
a  suit  in  equity  for  the  removal  of  poles 
and  wires  without  making  the  attorney 
general  a  party  thereto,  the  court  sayinir 
that,  taking  into  consideration  the  dn- 
ties  of  the  municipalities  with  respeet  to 
their  streets  and  highways,  and  the  re- 
sponsibilities cast  upon  them,  it  is  with- 
in their  power,  without  the  intervention 
of  the  attorney  g^eneral,  to  protect  their 
streets,  and  guard  against  the  liabilities 
which  they  might  incur  through  im- 
proper and  irregular  use  of  them.  Citii^ 
Saugeen  v.  Church  Soc.  (1858)  6  Grant, 
Ch.  (N.  C.)  538;  Vespra  Twp.  v.  Cook 
(1876)  26  U.  0.,C.  P.  189;  Penelon  Falls 
v.  Victoria  R.  Co.  (1881)  29  Grant  Ch. 
(U.  0.)  4. 

In  British  Columbia  however,  a  mun- 
icipality is  not  entitled  to  bring  an  ac- 
tion to  redress  the  public  wrong  done  by 
obstructing  a  highway;  such  an  action 
can  be  brought  only  by  the  attorney  gen- 
eral. Delta  V.  Vancouver,  V.  &  E.  R.  & 
Xav.  Co.  (1908)  14  B.  0.  83;  Hope  v. 
Surrey  (1914)  29  West.  L.  R.  (Oaa.)  526, 
20  D.  L.  R.  540,  7  W.  W.  R.  175. 

So,  in  Delta  v.  Vancouver,  V.  &  E.  R. 
&  Nav.  Co.  (B.  0.)  snpra,  an  action  for 
injunction  to  restrain  a  railway  company 
from  closing  up  or  interfering  with  a 
road,  the  trial  judge,  in  denying  the 
right  of  the  municipality  to  maintain  the 
action,  said :  "I  do  not  overlook  the  line 
of  authority  of  which  Attv.  Gen.  v.  Lo- 
gan [1891]  2  Q.  B.  (Eng.)  100,  65  L.  T. 
N.  S.  162,  55  J.  P.  615,  and  Wednesbnrv 
V.  Lodge  Hole  Colliery  Co.  [1907]  1  K.  B. 
(Eng.)  78,  76  L.  J.  K.  B.  N.  S.  68,  71 
J.  P.  73,  95  L.  T.  N.  S.  815,  23  Times. 
L.  R.  880,  5  L.  G.  R.  43,  may  be  noted, 
that  for  an  injury  done  to  a  proprietary 
right  vested  in  a  municipality  or  local 
board,  the  municipality  or  local  board 
may  seek  redress  in  its  own  name;  nor 
the  argument  of  counsel  for  the  plaintiff 
municipality  that  the  'ptossession'  of  the 
highway    in   question    here,    which,    by 
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§  242  of  the  muQieipal  clauses  aot  (B.  C. 
Stat.  1906  chap.  32),  is  S'ested  in  the 
municipality/  is  a  proprietary  right 
trithin  the  meaning  of  the  cases,  for  an 
invasion  of  which  right  the  plaintiff  mu- 
nicipality can  sue.  One  short  answer 
to  this  argument  is  that  this  action  is 
Avowedly  for  a  public  wrong,  and  not  for 
an  invasion  of  the  plaintiff  municipal- 
ity's possession.  It  is,  perhaps,  unnec- 
essary for  the  determination  of  this  case 
to  attempt  to  define  what  is  coTered  by 
the  word  'possesaion'  in  the  seetion  in 
question.  Does  it  mean  more  than  the 
expression  'control  and  management,' 
found  in  other  similar  aotsf  Suffice  it 
to  say  that,  in  my  opinion,  it  is  a  'pos- 
session' subject  to  the  public  right  to 
pass  and  repass  (see  Hickman  v.  Maisey 
[1900]  1  Q.  B.  <En«.)  752,  69  L.  J.  Q.  B. 
N.  S.  511,  48  Week.  Rep.  385,  82  L.  T. 
N.  S.  321,  16  Times,  L.  R.  274;  and  it  is 
for  an  obstruction  to  this  public  right 
that  this  action  is,  as  I  have  said, 
avowedly  brought.  I  take  it  to  be  set- 
tled law  that,  for  an  obstruction  to  a 
public  highway,  the  only  remedy  open 
to  the  public  is  by  indictment  or  infor- 
mation at  the  suit  of  the  attorney  gen- 
eral, the  recognized  embodiment,  in  that 
behalf,  of  the  public.  To  radically  change 
this  law  so  as  to  substitute  another  per- 
son or  body  for  the  attorney  general  in 
such  cases  would,  I  think,  require  clearer 
lang^uage  than  is  to  be  found  in  §  242, 
above  mentioned.  If, '  indeed,  the  ob- 
struction works  to  some  particular  per- 
son a  special,  peculiar  injury,  different 
in  kind,  and  not  merely  in  deg^ree,  from 
that  suffered  by  the  general  public,  such 
particular  person  may  seek  redress  in 
his  own  name,  alleging  and  proving  the 
special,  peculiar  injury.  See  Harvey  v. 
British  Columbia  Boat  &  Engine  Co. 
(1908)  14  B.  0.  121.  No  such  excep- 
tional case  is  put  forward  here." 

Waters. 

It  is  stated  in  Yolo  Countv  v.  Sacra- 
mento (1868)  36  Cal.  193,  that  if  a  dam 
is  an  obstruction  to  navigation,  it  is  so 
far  a  public  nuisance,  for  which  a  county 
cannot  have  a  private  action;  it  is  other- 
wise, however,  where  it  obstructs  the  rec- 
lamation of  swamp  lands,  since  it  then 
becomes  a  private  nuisance,  doing  special 
damage  to  the  county.  See  also  cases 
in  note  in  51  L.R.A.  658  and  659. 

So  it  is  held  in  Yuba  County  v.  Kate 
Hayes  Min.  Co.  (1903)  141  CaL  360, 
74  Pae.  1049,  that  a  county  may  enjoin 
the  deposit  of  mining  debris  into  a  river 
and  its  tributary,  the  public  nuisance  be- 
coming to  the  county,  as  a  property 
1..R.A.1916D.  65 


owner,  a  private  nuisance.  The  county 
is  not  suing  to  protect  the  rights  of  oth- 
ers, but  purely  in  its  proprietary  capac- 
ity, as  the  owner  of  certain  real  prop- 
erty. 

It  was  held  in  Sioux  City  v.  Simmons 
Hardware  Co.  (1911)  131  Iow»,  334,  129 
K.  W.  978  (rehearing  denied  and  judg- 
ment modified  in  (1911)  151  Iowa,  344, 
131  N.  W.  17),  that  a  city  is  the  proper 
party  plaintiff  to  complain  of  the  im- 
proper obstruction  of  a  stream  by  a 
building;  the  court  observing  that  the 
city  has  the  right,  not  merely  as  a  pri- 
vate property  owner,  but  in  behalf  of 
the  public,  to  cause  the  abatement  of  the 
obstruction  in  a  stream,  the  consequence 
of  which  is  to  damage  or  reasonably 
threaten  injury  to  neighboring  property. 
See  also  Waterloo  v.  Waterloo,  C.  F.  k 
N.  R.  Co.  (1910)  149  Iowa,  129,  125  N. 
W.  819,  where  an  obstruction  of  a  divi- 
sion of  a  river,  constituting  a  public  nui- 
sance, is  held  abatable  at  the  suit  of  the 
city. 

It  is  held  in  Madison  v.  Mayers  (1897) 
97  Wis.  399,  40  L.R.A.  636,  65  Am.  St. 
Rep.  127,  73  N.  W.  43,  that  the  chartei- 
power  to  make  general  police  regulations 
for  the  benefit  of  trade  and  commeree, 
and  to  provide  for  the  abatement  and 
removal  of  nuisances,  will  not  authorize 
the  city  to  maintain  a  suit  to  enjoin  the 
filling  up  of  a  lake  shore  along,  but  out- 
side, the  limits  of  a  public  street.  We 
are  clearly  of  the  opinion,  observes  the 
court,  that  the  city  has  no  such  interest 
or  right  in  the  lake  or  the  waters  thereof 
outside  of  the  limits  of  the  street  as  to 
enjoin  the  defendant  from  the  act  com- 
plained of.  In  such  a  ease  the  right  of 
the  city  to  remove  such  a  purprestnre  or 
public  nuisance  is  no  greatei-  than  that  of 
an  individual,  and  this  court  has  ex- 
pressly held  that  an  individual  could  not 
remove  the  same. 

In  Exeter  v.  Devon  (1870)  L.  R.  10  Eq. 
(Eng.)  232,  23  L.  T.  N.  S.  382,  18  Week. 
Rep.  879,  involving  the  right  of  a  city 
to  file  a  bill  in  equity  to  restrain  the 
erection  of  a  pier  in  a  river,  it  is  stated 
that  when  a  public  nuisance  is  made,  it 
may  be  abated  by  a  suit,  but  it  must  be 
by  the  attorney  general  as  informant, 
either  ex  officio  or  at  the  relation  of  some 
person;  the  court  observing,  however, 
that  the  pier  was  not  complained  of  as  a 
public  nuisance,  but  solely  as  being  a. 
private  injury  to  the  corporation. 

NniMtace  affectins  healtli. 

A  municipal  corporation,  through  its 
proper  officers,  is  a  proper  party  and  has 
the  right,  in  a  court  of  chancery,  to  seek 
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the  abatement  of  that  which  is  a  public 
nuisance.  Lonoke  v.  Chicago,  B.  I.  &  P. 
R.  Co.  (1909)  92  Ark.  546,  135  Am.  St. 
Eep.  200,  123  S.  W.  395  (freight  depot, 
platform,  and  other  structures  found  not 
to  be  a  pnblie  nuisance,  as  being  injuri- 
ous to  health,  ds  increasing  the  hazard 
by  fire,  and  as  making  a  crossing  dan- 
gerous to  people  using  it).  See  also 
cases  in  note  in  51  L.B.A.  662. 

So,  under  the  corporate  and  general 
powers  conferred  by  statute  upon  cities 
of  the  second  class  and  villages,  it  is 
held  in  Kenesaw  v.  Chicago,  B.  &  Q.  R. 
Co.  (1912)  91  Neb.  619,  136  N.  W.  990, 
that  a  village  has  a  right  to  maintain 
an  action  in  equity  to  enjoin  the  main- 
tenance and  continuance  of  a  public 
nnisance  (maintenance  of  stock  yards). 
It  is  contended  in  this  case  that  the  vil- 
lage is  given  express  authority  to  deal 
with  the  subject  of  nuisances  by  ordi- 
nances, and  is  not  given  any  r^ht  to 
sue,  and  the  case  of  Ottumwa  v.  Chinn, 
set  out  in  the  earlier  note  on  page  668, 
is  oited  as  upholding  this  argument.  The 
court,  however,  observed  that  it  was  not 
impressed  with  the  doctrine  announced 
in  that  case,  and  was  of  the  opinion  that, 
under  the  corporate  and  general  powers 
conferred  by  statute,  it  was  entirely 
proper  to  obtain  the  judgment  of  a  court 
of  equity  as  to  whether  or  not  a  public 
nuisance  existed,  and  its  aid  to  abate  the 
same  if  one  existed.  The  court  went  on 
to  say  that  the  supreme  court  of  Minne- 
sota, in  holding,  in  the  case  of  Red  Wing 
v.  Guptil,  also  set  out  in  the  earlier  note, 
that  "tk  city  authorized  by  its  charter  to 
abate  or  comj>el  the  abatement  of  public 
nuisances  has  power  to  compel  the  abate- 
ment of  a  nuisance  affecting  the  com^ 
fort  or  convenience  of  the  public, 
.  .  .  and.  therefore  it  may  maintain 
an  equitable  action  to  aid  in  compelling 
an  abatement  of  such  nuisance,"  announ- 
ces a  sounder  and  better  rule. 

It  has  been  held,  however,  that  a  town 
cannot  enjoin  an  establishment  as  a  pub- 
lic nuisance  without  showing  that  it,  in 
its  corporate  capacity,  has  suffered  dam- 
age of  a  special  nature.  Winthrop  v. 
New  England  Chocolate  Co.  (1902)  180 
Mass.  464,  62  N.  E.  969  (offensive  trade). 
See  also  cases  in  note  in  51  L.R.A,  658 
and  659. 

So,  it  is  held  in  Belleville  Twp.  v. 
Orange'  (1905)  70  N.  J.  Eq.  244,  62  Atl. 
331,  affirmed  without  opinion  in  (1907) 
71  N.  J.  Eq.  775,  65  Atl.  1117,  that  a 
township  not  charged  with  duties  re- 
lating to  public  health,  and  not  suffering 
any  injury  to  its  property  rights,  cannot 
enjoin  a  public  nuisance  on  the  ground 
L.R.A.1916D. 


{  of  a  breach  of  eontraet,  unless  the  l^s- 
lature  has  authorized  the  township  to 
make  a  contract  for  that  purpose,  such 
power  to  protect  public  rights  being 
vested  in  the  attorney  general;  that 
where  a  township  contracted  with  a  city, 
without  legislative  authority,  that  the 
city,  as  a  part  of  the  construction  of  a 
sewer  to  tide  water,  through  the  streets 
of  the  township,  should  maintain  in  an- 
other   municipality    a    tidal    collection 

'.  chamber'  to  be  opa-ated  in  a  certain  man- 
ner, the  township  did  not  thereby  acquire 
the  right  to  compel  specific  performance 
of  that  portion  of  the  contract  regulating 
the  use  of  such  cham.ber,  for  the  sole 
purpose  of  the  protection  of  the  common 
public  rights  against  publie  nuisances. 
MotIhk  picture  Aow. 

Under  statute  conferring  express 
power  upon  the  Commissioner  of  public 
safety  of  cities  of  the  second  class  to 
maintain  actions  to  restrain  nuisances, 
it  was  held  in  Hamlin  v.  Bender  (1915) 
92  Misc.  16,  155  N.  T.  Supp.  963,  that 
the  commissioner  could  bring  an  action 
to  enjoin  as  a  public  nuisance  the  opera- 
tion of  a  moving  picture  theater  on  Sun- 
day, near  a  church,  the  court  stating 
that  the  commissioner  represents  the 
people  for  the  purpose  of  such  an  action, 
and  maj'  bring  and  prosecute  any  action 
that  could  otherwise  be  maintained  in 
their  name. 

Xiiqnor  nnliaaoe. 

A  city,  acting  for  the  welfare  of  the 
people,  may  bring  an  action  in  equity 
to  restrain  the  carrying,  on  of  a  liquor 
business,  which  is  a  public  nuisance  un- 
der the  statute.  Kirkland  v.  Feny 
(1907)  45  Wash.  663,  88  Pac.  1123. 

So,  it  is  held  in  American  Falls  v. 
West  (1914)  26  Idaho,  301,  142  Pac.  *2, 
that  a  village  may  bring  suit  in  the  dis- 
trict court  to  secure  the  removal  and 
abatement  of  a  public  nuisance  causing 
special  injury  to  the  rights,  morals,  or 
interest  of  such  village,  although  such 
nuisance,  namely,  the  running  of  a  sa- 
loon, is  outside  of  the  village  limits.  A 
village,  observed  the  court,  is  a  corpo- 
rate entity,  with  a  right  to  sue  in  a 
proper  court,  if  necessary,  to  protect  or 
secure  its  rights.  Such  a  village  is  a  mu- 
nicipal eorpioration  created  to  assist  in 
the  civil  government  of  its  people  and 
the  territory  within  its  limits.  It  has 
the  power  and  duty  of  preserving  the 
health  and  protecting  the  personal  rights, 
morals,  and  property  of  its  inhabitants, 
and,  as  an  effective  means  of  doing  so, 
such  village  may  bring  an  action  in  the 
district  court  in  order  to  secure  the  re- 
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moTal  and  abatement  of  a  public  nui- 
sance causing  special  injury  to  the 
rights,  morals,  or  interests  to  such  ^il- 
lage.  If  the  people  within  a  village,  in 
their  aggregate  capacity,  are  specially  in- 
jured by  a  public  nuisance,  such  village 
is  directly  interested  in  having  such 
nuisance  abated.  And  while  a  village 
itself  might  abate  a  nuisance  within  its 
limits,  in  order  to  abate  a  public  nui- 
sance outside  its  boundaries  it  is  proba- 
bly necessary  and  undoubtedly  proper 
for  it  to  apply  to  a  court  of  equity  for 
aid  in  protecting  it  from  such  harmful 
influence. 

BiLUNOS  Hotel  Co.  v.  Enid,  ante, 
1016,  is  distinguishable  from  these  eases 
because  of  the  provisions  for  abatement 
of  such  nuisance  by  summary  process. 

Fires. 

The    court    in    Houlton    v.    Titoomb 


(1906)  102  Me.  272, 10  L.R.A.(N.S.)  580, 
120  Am.  St.  Rep.  402,  66  Atl.  733,  holds 
that  since  the  prevention  of  fire  is  a 
matter  which  the  state  has-  confided  to 
towns,  a  town  may  maintain  a  bill  in 
equity  to  enjoin  the  violation  of  an  or>- 
duiance  forbidding  the  construction  of 
wooden  buildings  within  the  fire  limits. 
See  also  51  L.R.A.  663. 

In  holding,  however,  that  an  injunc- 
tion would  not  lie  to  restr&in  the  build- 
ing of  a  wooden  house  within  the  fire 
limits  of  a  village,  in  violation  of  a  vil- 
lage ordinance,  the  court,  in  New  Ro- 
chelle  V.  Lang  (1894)  75  Huii,  608,  27 
N.  T.  Supp.  600,  said  that  even  if  the  act 
were  a  nuisance,  the  remedy  would  ha 
by  indictment  or  in  equity  only  at  the 
suit  of  the  people,  or  of  some  private 
person  who  ailegefl  special  damages. 
.    .     J.D.  C. 


UNITED    STATES    CIRCUIT    COURT, 
OF  APPEALS,   NINTH   CIRCUIT.       | 

■    I 
.ETNA    LIFE    INSURANCE    COMPANY, 
Plfl.  in  Err., 

V. 

PORTLAND  GAS  4b  COKE  COMPANY. 
(•220  Fed.  552.) 

Insurance  —  Indemnity  —  injury  from 

typliold  fever. 

Damagee  which  an  employer  is  compeHed 
to  pay  because  of  typhoid  fever  contracted 
by  his  employees  from  water  furnished 
them  to  drink  arise  out  of  bodily  injuries, 
accidentally  inflicted,  within  the  meaning 
of  a  policy  insuring  the  employer  against 
liability  for  such  damages. 
For  other   com*,  tee  insurance, '  VIII.   in 

Dig.  1-52  N.  S. 

(February  7,  1916.) 

1?RR0R  to  the  District  Court  of  the 
L  United  States  for  the  District  of  Ore- 
gon, Robert  S.  Bean,  Judge,  to  review  a 
judgment  in  plaintiiTe  favor  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  an  employers'  indemnity  policy. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Gilbert  and  Ross,  Circuit 
Judges,  and  Rudkin,  District' Judge. 

Messrs.  Senn,  Ekwall,  St  R^cken,  for 
plaintiff  in  error: 


Note. —  For  injuries  covered  by  employ- 
ers' indcnmity  policy,  see  notes  to  H.  P. 
Hood  &  Sons  v.  Maryland  Casualty  Co.  30 
L.R.A.(N.S.)  1192,  and  May  Creek  Logging 
Co.  V.  Pacific  Coast  Casualty  Co.  L.R.A. 
191  ."jC,  155. 
L.R.A.1916D. 


Typhoid  fever  contracted  from  drinking 
water  is  not  a  bodily  injury  accidentally 
suffered. 

1  Bradbury,  Workmen's  Compensation, 
pp.  339,  358;  Adams  v.  Acme  White  Lead 
*  Color  Works,  182  Mich.  157,  L.R.A.1916A. 
28»,  148  N.  W.  485,  6  N.  0.  C.  A.  482; 
McCoy  V.  Michigan  Screw  Co.  180  Mich  454, 
L.R.A.1916A,  323,  147  N.  W.  572,  5  N.  C. 
C.  A.  455;  Liekleider  v.  Iowa  State  Travel- 
ing Men's  Asso.  —  Iowa,  — ,  151  N.  W.  479 ; 
Wright  V.  Order  of  United  Commercial 
Travelers,  188  Mo.  App.  457,  174  8.  W.  833; 
Lehman  r.  Great  Western  Aoci.  Asso:  155 
Iowa,  737,  42  L.R.A.(N.S.)  662,  133  N. 
W.  752;  .Shanberg  v.  Fidelity  &  0.  Co.  19 
L.R.A.(N.S.)  1206,  85  C:  C.  A.  34?, 
158  Fed.  1;  Bacon  v.  United  States 
Mut.  Acci.  Asso.  (Stedman  t.  United 
States  Mut.  Acci.  Asso.)  123  N.  Y.  304, 
9  L.R.A.  617,  20  Am.  St.  Rep.  748,  25  N. 
E.  399;  Standard  Life  &  Acci.  Ins.  Co.  v. 
McNulty,  85  C.  C.  A.  22,  157  Fed.  224; 
Dozier  v.  Fidelity  AC.  Co.  13  L.R.A.  1J4, 
46  Fed.  446:  Smith  v.  Travelers'  Ins.  Co. 
219  Mass.  147,  L.R.A.1015B,  872,  106  N. 
E.  607;  Appel  v.  Mtmt.  L.  Ins.  Co.  86  App. 
Dlv.  83,  83  N.  Y.  Supp.  238. 

Messrs.  John  A.  Lialng  and  H.  W. 
Strong,  for  defendant  in  error: 

The  expenses  incurred  by  plaintiff  were 
within  the  scope  of  its  indemnity  policy 
with  defendant,  and  the  judgment  of  the 
district  court  should  be  affirmed. 

Fuller.  Acci.  &  Employers'  Liability  Ins. 
1913,  445;  Brintons  v.  Turvcv  [1905)  A. 
C.  230,  74  L.  J.  K.  B.  N.  8.  474,  53  Week. 
Rep.  641,  92  L.  T.  N.  8.  578,  21  Times  L. 
R.  444,  2  Ann.  Cas.  137;  Western  Commer- 
cial  Travelers'   Asso.  v.   Smith,   40  L.R.A. 
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653,  29  C.  0.  A.  223,  56  U.  S.  App.  393, 
85  Fed.  401 ;  United  States  Mut.  Acei.  Asso. 
V.  Barry,  131  U.  S.  100,  33  L.  ed.  60,  9  Sup. 
Ct.  Rep.  765;  Columbia  Paper  Stock  Co.  v. 
Fidelity  &  C.  Co.  104  Mo.  App.  157,  78  S. 
W.  320;  H.  B.  Ilood  &  Sous  v.  Maryland 
Casualty  Co.  206  Maes.  223,  30  L.R.A.(N.S.) 
1192,  138  Am.  St.  Rep.  379,  92 -N.  E.  320; 
Fenton  v.  Fidelity  &  C.  Co.  36  Or.  283,  48 
L.R.A.  770,  56  Pac.  1096;  Tillamook  Lum- 
bering Co.  V.  Liverpool  &  L.  &  G.  Ins.  Co. 
175  Fed.  508,  affirmed  in  101  C.  C.  A.  481, 
178  Fed.  161,  21  Ann.  Cas.  844;  Railway 
Mail  Asao.  v.  Dent,  L.R.A.  1915A,  314,  130 
CCA.  387,  213  Fed.  981. 

Roaa,  Circuit  Judge,  delivered  the  opin- 
ion of  the  oourt: 

The  defendant  in  error,  gas  &.  coke  com- 
pany, being  engaged  in  the  construction  of 
a  gas  plant  on  its  property  adjoining  the 
government  moorings  in  Multnomah  coun- 
ty, Oregon,  and  having  employed  in  the 
work  a  large  number  of  men,  secured  from 
the  plaintiil  in  error,  insurance  company, 
a  policy  entitled  by  the  latter  "Contractor's 
Employers'  Liability  Policy,"  by  which,  in 
consideration  of  certain  premiums  which 
the  case  shows  the  defendant  in  error  paid, 
it  agrued  to  indemnify  the  assured  (within 
certain  amounts  within  whieh  the  present 
case  falls)  against  loss  and  expense  arising 
or  resulting  from  claims  upon  the  assured 
for  damages  on  account  of  bodily  injuries 
or  death  accidentally  suffered,  or  alleged  to 
have  been  suffered,  by  an  employee  or  em- 
ployees of  the  assured  by  reason  of  the 
business  as  described  and  conducted  at  the 
locations  named  in  the  policy,  with,  certain 
«xceptions  not  applicable  here.  In  the 
course  of  the  work  certain  of  tlte  employees 
of  the  gas  &  coke  company  contracted  ty- 
phoid fever  from  the  water  furnished  them 
by  the  latter,  on  account  of  which  that  com- 
pany was  compelled  to  pay  damages  to  such 
injured  employees,  to  recover  the  aggregate 
amount  of  which  from  the  insurance  com- 
pany the  present  action  was  brought.  And 
the  sole  point  here  presented  is  whether  the 
harm  so  done  to  the  workmen  constituted 
a  bodily  Injury  accidentally  received  or, suf- 
fered by  them,  within  the  meaning  of  the 
policy  in  question. 

Of  course  it  is  not  and  cannot  be  doubted 
that  the  workmen  were  bodily  injured  by 
the  drinking  of  the  water  in  the  course  of 
the  work,  for  it  contained  typhoid  germs 
whieh  gave  them  typhoid  fever;  but  it  is 
insisted  on  the  part  of  the  plaintiff  in  error 
that  in  drinking  the  water  they  were  but 
satisfying  a  natural  want,  and  that  in  doing 
so  there  was  no  accident  about  it.  It  is 
readily  conceded,  of  course,  that  there  could 
be  no  accident  in  merely  drinking  water; 
L.R.A.1916D. 


but  it  is  just  a«  certain  that  the  mea 
would  not  have  drunk  it,  had  they  known 
that  the  water  contained  typhoid  germs. 
The  accident  consists  in  that  unexpected 
happening.  Among  the  definitions  of  the 
word  "accidental,"  in  most,  if  not  in  all,  of 
the  dictionaries,  is  the  happening  of  "some- 
thing unexpectedly,  unintentionally."  Sup- 
pose, instead  of  containing  typhoid  germs, 
as  in  the  present  case,  the  water  that  the 
employees  of  the  assured  consumed  had  con- 
tained some .  of  the  most  virulent  poisonsi, 
would  anyone  contend  that  the  injuries  re- 
sulting therefrom  could  not  be  properly 
held  to  have  been  accidentally  inflicted! 
We  think  not,  and  yet,  in  our  opinion,  there 
is  no  substantial  distinction  between  the 
case  supposed  and  the  case  at  bar. 

The  policy  involved  in  the  case  of  H.  P. 
Hood  &  Sons  v.  Maryland  Casualty  Co.  206 
Mass.  223,  30  L.R.A.(X.S.)  1192,  138  Am. 
St.  Rep.  379,  92  N.  K.  329,  was  similar  to 
that  involved  in  the  present  case.  There  one 
Barry,  who  was  employed  by  the  plaintilT 
in  that  action  as  a  hostler  in  its  stables, 
had  the  care  of  horses  which  were  after- 
wards found  to  have  been  suffering  from 
glanders,  and  Barry  was  directed  to  assist 
in  clearing  up  the  stalls;  no  notice  being 
given  him  that  the  horses  had  suffered  from 
glanders.  Subsequently  he  was  attacked  by 
that  disease,  and  recovered  judgment 
against  the  assured  in  that  case  for  dam- 
ages, which  the  assured  paid,  and  sued  the 
insurance  company  to  recover  the  amount  so 
paid,  with  costs  and  expenses  of  suit.  In 
the  course  of  its  opinion  the  court  said, 
among  other  things:  "The  policy  is  entitled 
'Manufacturer's  Employers'  Liability  Pol- 
icy.' The  contract  which  it  contains  is  one 
of  indemnity,  in  which  the  defendant  en- 
gages to  make  good  to  the  plaintiff  any 
loss  or  damage  which  it  may  sustain  by  rea- 
son of  its  liability  to  its  employees  for 
bodily  injuries  accidentally  suffered  by  them 
while  engaged  in  doing  the  work  which  they 
were  employed  to  do.  It  is  a  kind  of  in- 
surance that  has  grown  out  of  modern  in- 
dustrial and  business  conditions,  and  it  id 
intended  to  afford  full  protection  to  em- 
ployers in  all  cases  where  their  employees 
have  accidentally  received  bodily  injuries 
for  which  they  are  liable.  It  also  accom- 
plishes the  economic  result,  with  which, 
however,  we  have  nothing  to  do,  of  distribut- 
ing more  or  less  widely  some  of  the  loss  or 
damage  which  falls  on  those  engaged  in 
industrial  occupations.  It  is  to  be  noted 
that  the  policy  does  not  contain  the  words 
'violent  and  external,'  in  addition  to  the 
word  'accidental,'  as  is  the  case  in  many, 
if  not  most,  accident  policies.  The  insur- 
ance is  liability  insurance,  so  called,  and 
not  insurance  against  accidents.     The  lia- 


Digitized  by 


Google 


^TNA  LIFE  INS  CO.  v.  POHTLAXD  GAS  &  C.  CO. 


1029 


bility  insured  against  is  that  'imposed  by 
law  upon  the  assured  for  damages  on  ac- 
count of  bodily  injuries  or  death  accidental- 
ly suffered  ...  by  any  employee.'  Al- 
though the  policy  contains  many  conditions, 
there  is  no  limitation  or  exeeption  in  regard 
to  the  kind  or  nature  or  Cause  of  the  acci- 
dents out  of  which  the  liability  insured 
against  may  arise.  The  fact  that  the  acci- 
dent may  have  been  occasioned  through 
negligence  on  thi  part  of  the  insured  is 
therefore  immaterial." 

After  alluding  to  the  fact  that  Barry 
suffered  bodily  injury  in  consequence  of  be- 
coming infected  with  glanders,  as  much  so 
as  if  he  had  had  a  leg  or  an  arm  broken  by 
a  kick  from  a  vicious  horse,  the  court 
further  said:  "Was  the  injury  brought 
about  accidentally,  within  the  fair  scope 
and  meaning  of  the  policy,  or  was  it  the 
result  of  disease  contracted  while  in  the  em- 
ploy of  the  plaintiff,  but  for  which  the 
defendant  is  not  liable?  It  is  clear,  we 
think,  that  the  infection  which  caused  the 
disease  from  which  Barry  suffered  was  due 
to  accident.  It  was  in  the  nature  of  an 
accident  that  he  was  set  to  work  upon  or 
cleaning  up  after  horses  that  had  glanders, 
and  it  was  in  the  nature  of  an  accident  that 
he  became  infected  with  the  disease.  The 
language  used  by  Mathew,  L.  J.,  in  Higgins 
T.  Campbell  ft  Harrison  and  Turvey  v. 
Brintons  [1904]  1  K.  B.  328,  837,  where 
the  judgment  of  the  court  of  appeal  was 
sustained  by  the  House  of  Lords  (Brintons 
V.  Turvev  [1905]  A.  C.  230,  74  L.  J.  K.  B. 
N.  8.  474,  53  Week.  Rep.  641,  92  L.  T.  N.  8. 
578,  21  Times  L.  R.  444,  2  Ann.  Cas.  137), 


though  there  was  a  vigorous  dissent  by 
Lord  Robertson,  is  appropriate  here:  'It 
was  an  accident  that  the  workman,  in  deal- 
ing with  the  wool,  was  brought  in  contact 
with  that  which  might  infect  him  with  this 
disease  of  anthrax,  and  it  was  a  further 
accident  that  the  disease  attacked  him.'  If 
the  disease  was  the  result  of  an  accident, 
then  we  do  not  see  why  it  does  not 
follow  that  the  bodily  injury  which  Barry 
suffered  as  the  result  of  the  disease  was  not 
accidentally  suffered,  nor  why  the  case  does 
not  come  within  the  terms  of  the  policy. 
The  language  is  'bodily  injuries  accidentally 
suffered.'  It  hardly,  could  be  broader.  The 
intention  is,  a«  has  b«eD  said,  to  afford 
full  protection  and  indemnity  to  the  as- 
sured. Any  accident  that  causes  bodily  in- 
jury in  any  way  is  included.  Bodily  injury 
is  more  commonly  associated,  perhaps,  with 
physical  force  of  some  sort,  but  in  the  ab- 
sence of  anything  in  the  policy  limiting  it 
to  that  we  do  not  see  how  or  why  it  can 
or  should  be  so  restricted.  A  liability  grow- 
ing out  of  an  accident  which  ijasults  in  in- 
fecting the  workman  with  a  loathsome  and 
dangerous  disease,  and  thereby  causes  him 
great  and  perhaps  lasting  physical  injury, 
would  seem  to  be  as  much  within  the  spirit 
and  intent  of  the  contract  as  if  the  injury 
had  been  caused  by  a  blow  or  some  other 
equally  obvious  manifestation  of  foroe." 

Numerous  other  cases  will  be  found  cited 
by  the  supreme  judicial'  court  of  Massa- 
chusetts in  the  case  referred  to,  in  support 
of  its  ruling,  which  we  think,  as  did  that 
court,  rest  upon  sound  principles. 

The  judgment  is  affirmed. 


KANSAS   SVPREAfE   OOVRT. 

JOEL  8.  NICHOLSON,  Appt., 

V. 

ATCHISON,  TOPEKA,  ft  SANTA  F^  HOS- 
PITAL ASSOCIATION. 

(97  Kan.  480,  155  Pae.  920.) 

Clinrlly  —  negligence  —  Itnbility. 

1.  Charitable  associations  conducting  hos- 
pitals are  not  liable  for  the  negligence  of 
their  physicians  and  attendants  resulting 
in  injurj-  to  patients,  unless  it  is  shown 
that  the'  association  maintaining  the  hos- 

Headnotes  by  Portbb,  J. 


pital  has  not  exercised  reasonable  care  in 
the  employment  of  its  physicians  and  at- 
tendants. 
For  oth«r  caaes,  me  Ghitrities,  II.  e,  in  Dig. 

ISi  y.  B. 
Same  —  hospital  —  absence  of  care. 

2.  The  foregoing  rule  is  applied  in  an  ac- 
tion by  the  father  of  a  deceased  employee 
of  a  railroad  company  against  a  hospital 
association  for  the  neglect  of  its  physicians 
and  attendants  in  failing  to  give  the  son 
suitable  care  and  attention,  where  it  ap- 
pears that  the  defendant  is  an  association 
maintained  by  the  railroad  company  for  the 
treatment  of  its  employees  while  sick,  and 
is  supported  by  the  monthly  contributions 
of  all  its  employees,  who,  so  long  as  they 


Note.  —  The  liability  for  negligence  of  at- 
tendants furnished  by  relief  department  to- 
ward which  employees  contribute  is  dis- 
cussed in  the  notes  to  Phillips,  v.  St.  Louis 
ft  S.  F.  R.  Co.  17  L.R.A.(N.S.)  1167;  Texas 
C.  R.  Co.  V.  Zumwalt,  30  L.RA.(N.S.) 
1207:  and  Nations  v.  Ludington,  W.  ft  V. 
8.  Lumber  Co.  48  L.R.A.(N.S.)   531. 

General!  V,  as  to  duty  and  liability  of  one 
L.R.A.1916I). 


other  than  a  physician  or  surgeon,  who  con- 
tracts to  provi(fe  medical  or  surgical  atten- 
tion to  another,  see  note  to  Younjjstown 
Park  ft  F.  Street  R.  Co.  v.  Kessler,  36 
L.R.A.(N.S.)   .50. 

As  to  liability  of  master  for  negligence  of 
physician  or  surgeon  furnished  ai  the  mas- 
ter's expense  to  attend  servant,  see  note  in, 
4  L.R.A.(N.S.)  66  et  seq.,  and  supplemental 


Digitized  by 


Google 


1030 


KANSAS  SUPREME  COURT. 


remain  in  the  service  of  the  railroad  com- 
pany and  contribute  to  the  fund,  are  en- 
titled to  the  benetitg  of  the  hospital  free  of 
cliarge. 
Vor  other  cases,  see  Charities,  II.  o,  in  Dig. 

ISt  K.  8. 
Pleading  —  absence  of  allegation. 

3.  In  such  an  action,  a  petition  which 
fails  to  allege  that  the  defendant  did  not 
exercise  reasonable  care  in  the  selection  of 
its  physicians  and  attendants  is  subject  to 
demurrer. 
For  other  oases,  see  Pleading,  II.  jj  VII.  o, 

in  Dig.  1-SS  N.  8. 

(March  11,  1916.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Shawnee  Coun- 
ty in  defendant's  favor  in  an  action  brought 
to  recover  damages  for  the  alleged  negli- 
gent failure  of  the  physicians  and  attend- 
ants of  the  defendant  association  to  give 
plaintiiTs  son  proper  medical  care  and  at- 
tention. Affirmed. 
•  Tlie  facts  are  stated  in  the  opinion. 

Messrs.  R.  B.  Forrest  and  Edivln  Ij. 
O'Nell,  for  appellant: 

Institutions  and  corporations  conducted 
for  profit  are  liable  for  negligence  and 
torts  under  the  principles  aiid  rules  of  law 
generally  applicable  to  such  conditions. 

Babb  V.  Reed,  5  Rawie,  151,  28  Am.  Dec. 
650;  Donnelly  v.  Boston  Catholic  Cemetery 
Asso.  146  Mass.  163,  15  N.  E.  605;  Cliapin 
v.  Holyoke  Y.  M.  C.  A,  166  Mass.  280,  42 
N.  E.  1130;  Coe  v.  Washington  Mills,  149 
Mass.  543,  21  K.  £.  966;  Brown  v.  La 
Societe  Francaise,  138  Cal.  476,  71  Pac. 
516,  13  Am.  Neg.  Rep.  251. 

Messrs.  Wlillam  R.  Smith,  Owe»-<J. 
Wood,  and  .\lfred  A.  Scott,  for  appellee: 

There  being  no  allegation  in  the  petition 
that  the  defendant  was  negligent  in  the 
employment  of  the  physicians  or  nurses 
who  attended  the  deceased,  there  can  be  no 
recovery. 

Atchison,  T.  4  S.  F.  R.  Co.  v.  Zeiler, 
54  Kan.  340,  88  Pac.  282;  Duncan  v.  Ne- 
braska Sanitarium  &  Renev.  Asso.  92  Neb. 
1C2,  4]  L.R.A.(N.S.)  973,  137  X.  W.  1120, 
Ann.  Cas.  191 3E,  1127;  Laubheim  v.  De 
Koninglyke  Nederlandsche  S.  B.  Maatsch- 
appy,  107  N.  Y.  228,  1  Am.  St.  Rep.  815, 
IS  X.  E.  781;  Quinn  v.  Kansas  City,  M.  & 
B.  R.  Co.  94  Tenn.  713,  28  L.R.A.  652,  45 
Am.  St.  Rep.  767,  30  S.  W.  1036. 


Porter,  J.,  delivered  the  opinion  of  the 
court; 

In  this  case  the  father  of  a  deceased 
employee  of  a  railroad  company  is  suing 
a  hospital  association  for  neglect  of  its 
physicians  and  attendants  in  not  giving  to 
the  son  suitable  care  and  attention.  The  de- 
fendant is  an  association  maintained  by  the 
railroad  company  for  the  treatment  of  its 
employees  while  sick,  and  is  supported  by 
the  monthly  contributions  of  all  its  em- 
ployees; and,  so  long  as  they  continue  in 
the  employ  of  the  railroad  company,  con- 
tributors to  the  fund  are  entitled  to  medi- 
cal aid,  surgical  attendance,  and  medicines 
free  of  charge.  The  petition  allies  that 
plaintiif's  son  became  ill  at  his  boarding 
house  in  Topeka  while  in  the  employ  of  the 
railroad  company,  and  was  being  cared  for 
and  treated  there  by  competent  {^ysicians; 
that  while  in  that  condition  he  was  re- 
moved, against  his  protest,  to  the  hospital 
by  the  agent  of  the  company;  that  they 
carried  him  from  a  warm,  -  comfortable 
room  into  the  outer  air,  and  failed  to  pro- 
tect his  person  from  the  cold;  that  be 
became  chilled  and  suffered  an  attack  of 
pneumonia  from  the  effects  of  which  he 
died.  It  is  further  alleged  that  after  his 
removal  to  the  hospital  the  defendant 
wholly  failed  to  give  him  medical  treatment 
and  professional  care  during  his  illness: 
that-  he  was  taken  to  what  is  known  as  the 
convalescent  ward  of  the  hospital,  where 
the  windows  were  kept  open,  subjecting  him 
to  drafts. of  cold  air  without  sufficient  bed 
covering;  that  no  stethoscope  was  used  to 
discover  the  condition  of  his  lungs,  and  no 
effort  was  made  by  any  of  the  physicians, 
servants,  or  attendants  of  defendant  to  de- 
termine his  condition  until  a  few  hours 
before  his  death.  It  is  alleged'  that  his 
death  was  the  result  of  these  acts  of  neg- 
ligence on  the  part  of  the  association  by 
its  physicians  and  attendants.  The  trial 
court  sustained  a  demurrer  to  the  petition. 
Plaintiff  elected  to  stand  upon  bis  petition, 
and  appeals 

All  contributors  to  the  fund  by  which 
the  association  is  maintained  are  entitled, 
so  long  as  they  remain  in  the  employ  of  the 
railroad  company,  to  the  benefits  of  the 
hospital.  They  may,  in  case  of  accident, 
sickness,  or  disease  of  any .  kind,  be  taken 
to  the  hospital,  where  they  are  given,  free 
of   all    expense,    such    medical   or   surgical 


note  to  Jones  v.  Tri-State  Teleph.  tt,  Teleg. 
Co.  40  L.R.A.(N.S.)  486. 

Generally,  as  to  the  liability  of  charitabit; 
institutions,  including  hospitals,  for  person- 
al injuries,  see  notes  to  Farrigun  v.  I'cvear, 
7  L.R.A.(X.S.)  481;  Bruce  v.  Central  M. 
E,  Church,  lb  L.R.A.(X.R.)  74;  Thornton 
y.  Franklin  Square  House,  22  L.R.A.(N.S.) 
L.R.A.1916D. 


I  486;  Hordern  v.  Salvation  Army,  32  L.R.A. 

(N.S.)  62;  Basabo  v.  Salvation  Army,  42 
I  L.R.A.(K.S.)  1144;  and  Schloendorff  v.  So- 
I  ciety    of    New    York    HospiUl,    52    L.R.A. 

(X.S.)  H\S;  and  see  also  later  case.  Tucker 

v.    Mobile    Infirmary    Asso.    L.RA.1915D, 

1107. 
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«are  and  attention  as  may  be  necessary. 
The  institution  ia  maintained  for  the  mu- 
tual benefit  of  the  oontributors  to  the  fund, 
and  in  no  sense  is  it  maintained  for  profit. 
Its  liability  to  a  patient  for  injuries  re- 
sulting from  n^ligent  failure  of  the  physic 
cians  and  atteadants  in'  its  employ  prop- 
erly to  care  tot  the  patient  must  be  deter- 
mined upon  the  same  principles  of  law 
which  govern  similar  actions  against  elee- 
mosynary 01'  charitable  associations  eon- 
ducting  hospitals.  The  rule  seems  fairly 
well  establislied  that  charitable  associa- 
tions conducting  hospitals  are  not  liable 
for  the  negligence  of  their  physicians  and 
attendants  resulting  in  injury  to  patients 
unless  it  is  shown  that  the  association 
maintaining  the  hospital  has  not  exercised 
reasonable  care  in  the  employment-  of  its 
servants  and  physicians. '.  This  rule  has  been 
applied  to  a  case  where  the  patient  who 
claimed  to  have  been  injured  occupied  a 
room  in  a  building  maintained  in  part  by 
donations,  notwithstanding  she  paid  fuU 
compensation  for  her  own  care  and  treat- 
ment. Duncan  v.  Nebraska  Sanitarium  & 
Benev.  Asso.  92  Neb.  162,  41  L.R.A.(N.S.) 
97.3,  137  N.  W.  1120,  Ann.  Ca8.,1913E,  1127. 

On  the  other  hand  it  was  held  that  where 
a  railroad  company  maintained  a  hospital 
under  the  same  plan  as  in  the  present  case, 
but  made  each  year  a  profit  of  several  thou- 
sand dollars;  which  went  to  the  credit  of 
the  railroad  company,  it  was  liable  for  the 
negligence  of  its  hospital  employees.  Texas 
A  P.  Coal  Co.  V.  Connaughten,  20  Tex.  Civ. 
App.  642,  50  S.  W.  173. 

A  case  more  directly  in  point  is  Union 
P.  R.  Co.  v.  Artist,  23  L.R.A.  581,  9  C.  C. 
A.  14,  19  U.  S.  App.  812,  60  Fed.  866. 
The  action  there  was  sought  to  be  main- 
tained against  the  railroad  company.  It 
was  held  that  if  tiie  company  had  used 
reasonable  care  in  the  selection  of  its  physi- 
cians and  attendants,  that  was  all  the  law 
required  of  it.  This  court  in  Atchison,  T. 
*  S.  P.  R.  Co.  T.  Zeiler,  54  Kan.  340,  38 
Pac.  282,  approved  the  doctrine  of  the 
Artist  Case,  supra,  so  far  as  it  applies  to 
the  duties  and  liabilities  of  a  railroad  com- 
pany in  calling  a  physician  or  surgeon  to 
care  for  an  injured  employee. or  passenger. 
In  the  opinion  the  court  saidr  "The  law  is 
well  settled  that  a  railroad  company,  hav- 
ing used  reasonable  care  in  his  selection, 
is '  not  chargeable  with  the  want  of  skill 
in  a  physician  or  surgeon  whom  it  calls  for 
a  passenger  or  injured  employee,  and  this 
is  so  even  where  the  law  requires  a  steam- 
ship company  transporting  immigrant  pas- 
sengers to  carry  a  physician.  O'Brien  v. 
Cunard  S.  S.  Co.  154  Mass.  272,  13  L.R.A. 
329,  28  N.  E,  206;  Laubheim  v.  De  Koaing- 
lyke  Nederlandsdie  S>  B.  Maatshappy,  107 ' 
L.R.A.1916D. 


N.  ¥..328,  1  Am.  St.  Rep.  816>  13  N.  E. 
781;  Secord  v.  St.  Paul,  M.  &,  M.  R.  Co. 
(C.  C.)  5  McCrary,  615,  18  Fed.  221; 
Union  P.  R.  Co.  v.  Artist,  supra."  (p.  350) 
In  the  present  case  the  petition  does  not 
state  that  the  hospital  association  failed 
to  use  reasonable  care  in  this  respect. 
Plaintiff  attempts  to  avoid  the  necessity  of 
such  an  allegation'  by  insisting  that  it 
makes  no  difference  how  skilled  or  efficient 
the  servants  and  physicians  of  defendant 
may  have  been,  for  the  reason  that  he 
seeks  only  to  recover  for  the  failure  of  the 
physicians  and  servants  to  give  his  son 
treatment  of  any  kind.  But  this  is  a  nar- 
row contention,  in  view  of  all  that  is  said 
in  the  petition.  The  names '  of  several 
physicians  in  the  employ  of  the  association 
are  given  in  the  petition.'  It  is  said  that 
plaintiff's  son  was  taken  there  while  sick, 
that  the  physicians  and  att^dants  in  the 
employ  of  the  defendant  neglected  him,  and 
that  from  the  neglect  his  death  resulted. 
There  is  a  complaint  that  a  stethoscope  was 
not  used  to  determine  the  nature  of  the 
disease  or  the  condition  of  the  patient's 
lungs.  The  whole  petition,  taken  together', 
shows  that  plaintiff  is  attemptiiig  to  re- 
cover damages  for  the  negligence  of  the 
physicians  and  attendants  who  are  said  to 
be  employees  of  the  defendant,  in  their 
failure  to  give  to  his  son  proper  medical 
care  and  attention.  Of  course  it  is  not 
claimed  that  the  physicians  neglected  the 
patient  intentionally  or  maliciously;  all 
that  is  claimed  is  that  the  physicians  and 
attendants  at  the  hospital  neglected  to  give 
him  proper  medical  attention  in  time  to 
prevent  his  death. 

Under  the  authorities  cited,  as  well  as  by 
the  weight  of  reason,  the  plaintiff  is  not 
entitled  to  recover  on  the  facts  stated. 
Suits  of  this  nature  against  associations 
not  established  for  profit,  but  for  the  pur- 
pose of  mutual  benefit,  ought  not,  for  rea- 
sons of  sound  public  policy,  to  be  encour- 
aged. Employers  of  large  numbers  of 
workmen  should  be  encouraged  to  establish 
institutions  of  this  kind  for  the  mutual 
benefit  of  their  employees.  It  is  well  known 
that  the  employees  of  the  r.ailroad  company 
are  entitled  to  medical  and  surgical  care 
in  the  hospital,  regardless  of  the  nature  of 
their  employment  or  the'  cause-  or  occasion 
of  their  sickness.  Doubtless  in  many  in- 
stances einployees  are  enabled  to  avail 
themselves  of  these  benefits  when  other- 
wise, because  of  their  financial  condition, 
they  would  be  unable'  to  obtain  necessary 
medical  care  and  attention. 

The  judgment,  sustaining  the  demurrer 
to  the  petition,  is  affirmed. 
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U.  S.  TUBES,  Plff.  in  Err., 

V. 

JAMES  H.  SHEARS. 
(—  OkU.  — ,  165  Pac.  549.) 

Anlnials  —  right  to  keep  vicious  dog. 

1.  The  law  recognizes  a  right  in  the  owner 
of  a  vicious  dog  to  Iceep  it  for  the  neces- 
sary protection  of  life  and  property,  but  one 
exercising  this  right  does  bo  at  his  own 
risk,  and  is  held  strictly  accountable  for 
any  harm  resulting  to  another. 

For  other  cases,  see  Animais,  I.  o,  2,  in 

Dig.  1-5B  A'.  8. 
Same  —  owner's  knowledge  —  necessity. 

2.  While  the  owner  of  a  dog  is  not  liable, 
in  the  absence  of  statutory  provision,  for  any 
injury  it  may  inflict  upon  another,  unless 
he  has  notice  of  its  inclination  to  commit 
such  injury,  the  modern  and  more  reason- 
able doctrine  is  that  he  need  not  have 
actual  notice  thereof  in  order  to  make  him 
liable. 

For  oth«r  oases,  see  Animals,  I.  o,  i,  in 

Dig.  1-52  y.  8. 
Same  —  notice. 

3.  Such  notice  may  be  either  actual  or 
constructive.  Knowledge  of  one  attack  by 
a  dog  is  sufficient  to  charge  the  owner  with 
liability  for  all  its  subsequent  acts. 

For  other  oases,  see  Animals,  I.  o,  2,  in 

Dig.  ISi  N.  B. 
Same  —  negligenoe. 

4.  Kegligence  in  the  ordinary  sense  is  not 
the  ground  for  liability  in  an  action  for 
damages  by  a  ferocious  dog,  but  the  keeping 
of  the  dog,  with  either  actual  or  construc- 
tive knowledge  of  its  vicious  disposition, 
fixes  liability  for  injuries  which  it  may  in- 
flict. 

For  other  oases,  see  Animalt,  I.  e,  t,  in 
Dig.  ISe  N.  8. 

(February  15,  1916.) 

ERROR  to  the  District  Court  for  Cleve- 
land County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  injuries  inflicted  on 
plaintiff  by  defendant's  dog.     Affirmed. 

The  facts  are  stated  in  the  Commissioner's 
opinion. 

Messrs.  Williams  A  Ijnttrell,  for  plain- 
tiff in  error: 

Tt  was  error  to  admit  incompetent  evi- 
dence in  behalf  of  plaintiff,  over  the  objec- 
tion of  defendant. 

Abbott  V.  Dingus,  44  Okla.  567,  145  Pac. 
365;  6  Enc.  Ev.  927;  29  Cyc.  1115;  2  Jones, 

Headnotes  by  Galbkaith,  C. 


Note.  —  As  to  scienter  necessary  to 
charge  owner  with  liability  for  injuries  in- 
flicted by  dog  upon  person  or  property  of 
another,  see  note  to  Warrick  v.  Farley,  51 
L.R.A.(N.S.)  45. 
L.R.A.1916D. 


Bv.  g  297  (a);  Larzelere  ▼.  Starkweather, 
38  Mich.  96;  Maul  v.  Rider,  59  Pa.  167; 
Welch  V.  Norton,  73  Iowa,  721,  36  N.  W. 
758. 

The  owner  and  keeper  of  a  dog  is  not 
charged  with  the  knowledge  of  the  danger- 
ous character  of  the  dog  if  he,  the  owner, 
had  knowledge  that  said  dog  had  bitten  or 
attempted  to  bite  one  or  more  persons. 

1  Am.  &  Eng.  Ene.  Law,  584;  Cooley, 
Torts,  p.  344;  State,  Evans,  Prosecutor,  v. 
McDermott,  49  N.  J.  L.  163,  60  Am.  Rep. 
602,  6  Atl.  653,  1  Am.  Neg.  Caa.  164;  Fake 
V.  Addicks,  45  Minn.  37,  22  Am.  St.  Rep. 
716,  47  N.  W.  460,  1  Am.  Neg.  Cas.  I.j0; 
Warner  v.  Chamberlain,  7  Houst.  (Del.) 
18,  30  Atl.  638;  St.  Louis  &  S.  F.  R.  Co. 
V.  Wilson,  32  Okla.  752,  124  Pac.  326. 

In  a  suit  to  recover  for  injuries  caused 
by  the  bite  of  a  dog,  the  owner's  liability 
depends  upon  his  knowledge  of  the  animal's 
vicious  propensities,  and  his  negligence  in 
failing  to  take  proper  care  to  prevent  it 
from  doing  mischief. 

Norris  v.  Warner,  59  111.  App.  300;  Part- 
low  T.  Haggarty,  35  Ind.  178. 

Messrs.  J.  B.  Dudley,  N.  E.  Sharp, 
and  H.  E.  Cnnntnfcham,  for  defendant  in 
error: 

Defendant  had  knowledge  of  the  danger- 
ous character  of  the  dog. 

Ayers  v.  Maooughtry,  29  Okla.  399.  37 
L.R.A.(N.S.)  865,  117  Pac.  1088:  Emmons 
V.  Stevane,  77  N.  J.  L.  570,  24  L.R.A.(N.S.) 
458,  73  Atl.  544,  18  Ann.  Cas.  812;  Grissom 
V.  HoiiuB,  39  Wash.  61,  80  Pac.  1002.  4  Ann. 
Cas.  126;  Robinson  v.  Marino,  3  Wash. 
434,  28  Am.  St.  Rep.  50,  28  Pac.  752,  1 
Am.  Neg.  Cas.  253;  King  ▼.  Muldoon,  131 
App.  Div.  847,  116  N.  Y.  Supp.  308;  Warn- 
er v.  Chamberlain,  7  Houst.  (Del.)  18.  30 
Atl.  638;  Brice  v.  Bauer,  108  N.  Y.  428,  2 
Am.  St.  Rep.  464,  15  N.  B.  605,  1  An.  Neg. 
Cas.  184:  Smith  v.  Pelah,  2  Strange,  1264; 
Partlow  v.  Haggarty,  36  Ind.  178;  Robin- 
son V.  Marino,  3  Wash.  434.  28  Am.  St. 
Rep.  50,  28  Pac.  762,  1  An.  Neg.  Cas.  253 : 
Wilkinson  v.  Parrott,  32  Cal.  102,  1  Am. 
Neg.  Cas.  58. 

A  person  who  allows  his  animals  to  be 
at  large  where  they  have  no  right  to  be, 
or  who  permits  them  to  run  in  a  highway, 
in  violation  of  a  statute  prohibiting  them 
from  running  at  large  therein,  is  liable  in 
damages  for  injuries  committed  by  them 
while  so  running  at  large,  without  refer- 
ence to  the  question  of  the  animals'  vicious- 
nees. 

3  C.  J.  p.  94;  Healey  v.  P.  Ballantine  & 
Sons,  66  N.  J.  L.  339,  49  Atl.  511,  10  Am. 
Neg.  Rep.  155;  Grinnell  v.  Taylor,  85  Hun, 
85,  32  N.  Y.  Supp.  684;  Goodman  v.  Gay. 
15  Pa.  188,  63  Am.  Dec.  589,  1  Am.  N^. 
Cas.  841;  Decker  ▼.  McSorley,  111  Wis.  91. 
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.86  N.  W.  &54;  Maniland  y.  Murray,  148 
Mass.  91,  12  Am.  St.  Rep.  520,  18  N.  E. 
.«80;  Meier  v.  Shrunk,  79  Iowa,  17,  44  N. 
W.  209,  1  Am.  Neg.  Cas.  13. 

Galbraltta,  C,  filed  the  following  opin- 
ion: 

This  action  was  commenced  by  James  H. 
Shears  against  U.  8.  Tubbs,  to  recover  dam- 
ages for  personal  injuries  charged  to  have 
been  sustained  by  the  plaintiff  on  the  9th 
day  of  April,  1912,  on  account  of  being  bit- 
ten by  the  defendjuit's  dog.  Hie  petition 
alleged  that  the  ddfendant,  Tubbs,  was  the 
owner  and  keeper  of  a  vicious  dog,  that  was 
accustomed  to  attack  and  bite  mankind, 
and  that  he  carelessly  and  wilfully  per- 
mitted this  dog  to  run  at  large  in  tlie  streets 
of  the  city  of  Norman  a  considerable  portion 
of  the  time,  with  knowledge  of  the  vicious 
and  savage  disposition  and  habit  of  the 
dog;  that  on  the  0th  day  of  April,  1912,  on 
the  public  streets  of  the  city  of  Norman, 
this  dog  attacked  the  plaintiff  and  bit  him, 
.and  that  the  dog,  at  that  time,  was  ai- 
-fected  with  rabies  or  hydrophobia,  and  that 
this  fact  was  well  known  to  the  defendant; 
that  the  plaintiff,  by  reason  of  the  bite  of 
the  dog,  suffered  g^reat  bodily  pain  and  men- 
tal anguish,  and,  on  the  advice  of  his  physi- 
■cian,  traveled  to  Oklahoma  City  and  took 
the  Pasteur  treatment  to  prevent  rabies  or 
hydrophobia,  and  incurred  an  expense  of 
$2  railroad  fare,  $33  for  lodging,  and  $50 
for  physician  fees,  and  $5  additional  for  his 
physician  at  Norman,  making  a  total  of 
$00;  and  that  he  suffered  great  pain  in 
body  and  mind,  and  was  thereby  damaged 
in  the  sum  of  $1,000.  The  answer  of  the 
defendant  admitted  the  ownership  of  the 
dog,  bnt  denied  that  he  was  of  a  ferocious 
and  savage  disposition,  and  accustomed  to 
attack  and  bite  mankind,  and  that  if  the 
dog  had  such  disposition,  the  defendant 
had  no  knowledge  of  it,  and  that  the  dog 
-was  of  kind  and  peaceful  disposition,  and 
«f  a  good  character.  He  also  denied  that 
be  permitted  the  dog  to  run  a*  large  on  the 
public  streets  of  the  city  of  Norman,  and 
if  the  dog  did  appear  on  the  public  streets 
at  any  time,  it  was  without  the  knowledge 
of  the  defendant.  It  is  also  denied  that  the 
dog  was  affected  with  rabies  or  hydrophobia, 
or  any  other  disease,  so  far  aa  the  defend- 
ant had  knowledge  thereof,  and  further  de- 
nied that  the  plaintiff  was  damaged  as  he 
claimed,  and  further  alleged  that  "defend- 
ant, further  answering,  alleges  that  on  the 
«th  day  of  April,  1912,  the  date  of  plaintiff's 
Alleged  injury,  plaintiff  wantonly  and  ma- 
liciously attacked  and  kicked  said  dog;  and 
that  by  reason  of  said  assault  upon  said 
dog,  the  said  dog  snapped  the  plaintiff;  and, 
L.R.A.1916D. 


if  the  said  plaintiff  sustained  any  injur}' 
it  was  because  of  his  wilful  and  wanton 
attack  on  said  dog,  and  by  reason  thereof 
plaintiff  is  not  entitled  to  recover  in  this 
action." 

Upon  the  issues  thus  formed  the  cause 
was  submitted  to  the  court  and  jury  for 
trial,  and  a  verdict  rendered  for  the  plain- 
tiff, assessing  his  damages  at  $190,  as  fol- 
low: "Hospital  fees,  $50;  board  and  lodg- 
ing, $33;  railroad  fare,  $2;  damages,  $100." 

From  the  judgment  rendered  upon  this 
verdict  an  appeal  has  been  prosecuted  to 
this  court. 

Errors  are  assigned:  First,  in  the  ad- 
mission of  incompetept  evidence;  second, 
in  the  court's  instructions  to  the  jury; 
third,  in  the  refusal  of  the  pourt  to  give 
defendant's  instruction  No.  3;  fourth,  that 
the  verdict  of  the  jury  is  not  sustained  by 
sufficient  evidence;  fifth,  error  in  denying 
the  motion  fur  a  new  trial. 

It  will  be  observed  that  imder  the  issues 
raised  by  the  pleadings  the  plaintiff's  claim 
for  damages  was  based  upon  two  grounds: 
First,  that  he  was  bitten  by  a  vicious  dog; 
second,  that  this  dog  was  a  mad  dog;  and 
that  defendant  owned  and  harbored  the  dog 
with  knowledge  of  his  vicious  character, 
and  of  his  affliction. 

During  the  trial  evidence  was  admitted 
on  behalf  of  the  plaintiff,  over  the  objection 
of  the  defendant:  First,  of  a  conversation 
of  the  witness  with  the  defendant  in  Octo- 
ber, 1911,  which  tended  to  charge  him  with 
knowledge  that  his  dog  was  afflicted  with 
rabies ;  and,  again,  the  expert  who  made  the 
examination  of  the  brain  of  a  dog  which  it 
was  contended  was  the  defendant's  dog,  and 
the  one  that  injured  the  plaintiff,  was  per- 
mitted to  testify  as  to  tiie  examination  of 
the  brain  of  a  dog,  and  this  dog  had  been 
afflicted  with  rabies  or  hydrophobia.  It  is 
contended  on  behalf  of  the  plaintiff  in  error 
that  it  was  error  to  admit  the  evidence  of 
the  conversation,  inasmuch  as  it  occurred 
several  months  prior  to  April,  1912,  and 
that  if  the  dog  was  afflicted,  as  contended, 
in  October,  1911,  it  would  not  be  proof  that 
he  was  so  afflicted  in  April,  1912.  And, 
again,  it  is  contended  that  the  testimony 
of  the  doctor  who  made  the  examination  of 
the  dog's  brain  was  incompetent  for  the 
reason  that  the  brain  of  the  dog  which  was 
examined  by  the  doctor  was  not  sufficiently 
identified  as  that  of  the  brain  of  the  defend- 
ant's dog.  Evidence  was  introduced  to  the 
effect  that  immediately  after  the  dog  bit 
the  plaintiff  it  was  killed,  and  that  soon 
thereafter  its  body  was  hauled  to  the  office 
of  the  doctor,  and  there  the  head  was  severed 
from  the  body,  and  the  head  was  taken  into 
the  doctor's  office,  and  that  the  doctor  foimd 
the  dog's  head  in  his  offioe  when  he  returned. 
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and  made  the  analysis  of  the  brain  and 
found  that  it  "was  positire  for  rabies." 
The  doctor  further  testified  that  he  only  ex- 
amined one  dog's  head  on  that  day.  It  is 
contended  on  behalf  of  the  defendant  that 
the  identity  of  the  dog's  head  examined  by 
the  doctor  was  not  sufficient  to  show  that 
it  wag  the  head  of  the  defendant's  dog,  and 
therefore  the  testimony  was  incompetent, 
and  its  admission  prejudicial  error,  inas- 
much as  one  of  the  controverted  issues  in 
the  case  was  as  to  whether  or  not  the  de- 
fendant's dog  was  affected  with  rabies.  It 
aeems  to  us  that  the  testimony  of  the  wit- 
ness as  to  the  conversation  with  the  defend- 
ant relative  to  his  dog  "acting  queer"  was 
relevant  and  competent  to  go  to  the  jury 
on  the  question  of  the  defendant's  knowledge 
of  the  affliction  of  his  dog,  and  the  time  be- 
tween the  conversation  and  the  plaintiff's 
injury  was  not  so  remote  as  to  render  the 
testimony  incompetent  on  that  ground.  Tt 
likiewise  appears  that  the  testimony  of  the 
doctor  as  to  the  result  of  his  examination 
of  the  dog's  brain  was  competent'  and  rele- 
vant. It  is  true  that  the  evidence  to  this 
point  might  have  been  more  explicit,  but  it 
was  sufficient  to  justify  the  conclusion  that 
the  dog's  head  examined  by  the  doctor  was 
the  head  of  the  dog  that  bit  the  complain- 
ant. The  jury  evidently  had  no  doubt  that 
the  head  cxamifted  by  the  doctor,  about 
which  he  testified,  was  the  head  of  the  de- 
fendant's dog.  We  are  impelled  to  the  con- 
clusion that  the  admission  of  this  testi- 
mony was  not  prejudicial  error. 

Again,  it  is  complained  that  the  court 
erred  in  instruction  No.  10,  which  reads 
as  follows:  "Yon  are  instructed  that  if  the 
defendant  was  the  owner  of  and  kept  the 
dog  in  controversy  and  had  knowledge 
brought  to  him  that  said  dog  had  bitten,  or 
attempted  to  bite  one  or  more  persons  prior 
to  the  attack  upon  the  plaintiff,  then  that 
the  defendant  had  knowledge  of  the  danger- 
ous character  of  the  dog." 

This  instruction  may  be  too  brief  a  state- 
ment of  the  facts  that  are  usually  con- 
sidered sufRcient  to  charge  the  owner  of  a 
dog  with  knowledge  of  its  vicious  character. 
The  rule  is  stated  as  follows:  "While  the 
owner  of  a  dog  is  not  liable,  in  the 
absence  of  statutory  provision,  for  any 
injury  it  may  inflict  on  others;  unless 
he  has  notice  of  its  inclination  to  com- 
mit such  an  injury,  the  modem  and 
more  reasonable  doctrine  is  that  he  need 
not  have  had  actual  notice  thereof  to 
make  him  chargeable.  According  to  this 
doctrine  notice  that  the  disposition  of  the 
animal,  is  such  that  it  would  be  likely  to 
commit  an  injury  similar  to  the  one  com- 
plained of  is  sufficient;  but  knowledge  that 
a  dog  is  ferociously  disposed  toward  cattle 
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is  ordinarily  riot  notice  that  it  will  attack 
persons.  Knowledge  of  one  attack  by  a  dog 
is  generally  held  sufficient  to  charge  the 
owner  with  all  its  subsequent  acts,  but 
there  need  be  no  notice  of  injury  actually 
committed,  and  therefore  it  is  unnecessary 
to  prove  that  a  dog  had  ever  before  bitten 
any  person,  if  the  owner  had  seen  or  heard 
enough  to  convince  a  man  of  ordinary  pru- 
dence of  the  animal's  inclination  to  commit 
injuries  of  the  class  complained  of."  1  R. 
C.  L.  H  60. 

It  is  said  in  the  brief  of  the  plaintiff  in 
error:  "It  was  admitW  that  the  defend- 
ant knew  that  the  dog  in  controversy  had 
bitten  the  witness  Hunt  prior  to  the  alleged 
injury  of  the  plaintiff,  bat  it  was  a  dis- 
puted question  as  to  whether  the  dog  was 
justified  in  its  attack  upon  the  said  Hunt ; 
and  it  was  further  contended  by  the  de- 
fendant that  the  circumstances  surround- 
ing the  biting  of  the  witness  Hunt  by  de- 
fendant's dog  were  not  sufficient,  even  though 
known  to  the  defendant,  to  put  a  prudent 
man  on  his  guard.  Under  the  instruction 
the  question  of  the  dog's  right  to  bite 
the  witness  Hunt  was  taken  away  from  the 
jury,  as  was  also  the  question  whether  the 
circumstances  of  the  dog's  biting  the  wit- 
ness Hunt,  admitted  to  be  known  by  the 
defendant,  was  sufficient  to  put  a  prudent 
man  on  his  guard  as  to  the  vicious  char- 
acter of  the  dog." 

Under  the  law  it  was  not  a  question  for 
the  jury  to  determine  as  to  whether  the 
dog  was  justified  in  bitting  Hunt,  since  self- 
defense  is  not  Justification  for  a  dog  bite, 
but  the  fact  that  the  defendant  knew  that 
this  dog  had  bitten  Hunt  was  sufficient  to 
charge  him  with  notice  of  the  vicious  char- 
acter of  the  dog,  and  to  render  him  liable 
to  anyone  suffering  harm  on  account  of  the 
dog.  The  rule  is  announced  as  follows: 
"The  law  clearly  recognizes  a  right  in  the 
owner  of  a  vicious  dog  to  keep  it  for  the 
necessary  protection  of  life  and  property. 
But  as  such  a  creature  is  inherently  dan- 
gerous, one  assuming  to  exercise  the  right 
to  keep  it  does  so  at  his  own  risk,  and  is 
held  strictly  liable  for  any  harm  resulting 
to  another."    I  R.  C.  L.  If  59. 

Complaint  is  also  made  of  instruction 
No.  11,  given  by  the  court  to  the  jury, 
wherein  the  jury  was  advised  that  if  they 
found  that  the  defendant  kept  the  dog  tied, 
or  otherwise  confined,  they  mi^ht  infer  from 
such  fact  that  the  defendant  had  knowl- 
edge of  the  dangerous  character  of  the  dog. 
This  instruction  may  be  open  to  the  criti- 
cism urged  against  it,  that  it  invades  the 
province  of  the  jury,  and  directs  them  as  to 
the  weight  of  the  evidence,  and  is  faulty 
under  the  doctrine  of  the  case  of  St.  Louis 
&  S.  T.  R.  Co.  V.  Wilson,  32  Okla.  752,  124 
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Pac.  326;  but  still  this  instruction,  in  the 
light  of  the  verdict  and  the  evidence,  can- 
not be  said  to  be  prejudicial  error,  and  un- 
der §  6005,  Rev.  Laws  1910,  is  not  ground 
for  a  reversal  of  the  judgment. 

The  plaintiff  in  error  also  complains  of 
the  refusal  of  the  court  to  give  requeued 
instruction  Ko.  3,  which  reads  as  follows: 
"You  are  further  instructed  that  if  defend- 
ant restrained  his  dog  and  tied  it  up  and 
that  by  accident  it  got  loose  without  the 
knowledge  or  consent  of  defendant,  then  in 
that  case,  defendant  has  been  guilty  of  no 
negligence,  and  plaintiff  cannot  recover." 

The  refusal  to  give  this  instruction  was 
not  prejudicial  error,  for  the  reason  that 
the  same  is  not  a  correct  statement  of  the 
law.  "As  negligence,  in  the  ordinary  sense, 
is  not  the  ground  for  liability  in  an  action 
for  injuries  occasioned  by  a  ferocious  dog, 
so  contributory  negligence,  in  its  ordinary 
meaning,  is  not  a  defense.  Therefore  these 
terms,  when  employed  in  this  class  of  ac- 
tions, may  be  deemed  to  be  used,  not  in  a 
strictly  legal  sense,  but  for  convenience. 
Thus,  slight  negligence,  or  the  want  of  ordi- 
nary care,  as  the  unintentional  treading  on 
the  toes  of  a  vicious  dog,  will  not  relieve 
its  owner  from  injuries  thereby  occasioned; 
and,  even  where  warnings  to  beware  of  the 
dog  are  posted  about  the  owner's  premises, 
it  seems  that  he  will  not  be  exempted  from 
liability  to  one  who  is  rightfully  there,  or 
to  one  who  is  unable  to  read."  1  R.  C.  L.  ^ 
6S. 

It  is  said  by  this  court  in  Ayers  v.  Ma- 
coughtry,  29  'Okla.  409,  37  L.R.A.(N.S.) 
865,  117  Pac.  1088:  "It  is  the  keeping  of 
the  animal,  with  knowledge,  either  actual 
or  constructive,  of  its  dangerous  or  vicious 


propensities,  whidi  creates  the'  liability. 
.  .  .  ■  Xor  is  it  necessary  that  the  do^s 
disposition  or  peculiarity  be  such  as  to 
render  it  liable  to  oT  inclined  to  bite  all 
with  whom  it  comes  in  contact;  it  being 
held  in  a  number  of  cases  that,  if  the  dog 
had  bitten  one  person  prior  to  the  injuries 
sued  for,  knowledge  thereof  ie  sufficient  no- 
tice of  his  character  to  bind  the  owner. 
.  .  .  In  the  old  case  of  Smith  v.  Pelah, 
2  Strange,  1264,  which  has  never  been  de- 
parted from,  Lee,  Ch.  J.,  'ruled  that  if  a 
dog  has  once  bit  a  man,  and  the  owner  hav- 
ing notice  thereof  keeps  the  dog,  and  lets 
him  go  about  or  He  at  his  ^bor,  an  action 
will  lie  against  him  at  the  suit  of  a  per- 
son who  is  bit,  though  it  happened  by  such 
person's  treading  on  the  dog's  toes;  for  it 
was  o\s^ing  to  his  not  hanging  the  dog  on 
the  first  notice.  And  the  safety  of  the 
King's  subjects  ought  not  afterwards  to  be 
endangered.' " 

See  also  Humphrey  v.  Morgan,  30  Okla. 
343,  120  Pac.  677. 

It  appears  from  the  verdict  of  the  jury 
that  the  defendant  only  recovered  $100  dam- 
ages and  for  his  necessary  traveling  ex- 
penses and  for  medical  attendance.  Under 
the  evidence  there  can  be  no  doubt  that  the 
plaintiff  In  error  had  knowledge  of  the  vi- 
cious character  of  the  dog,  and  under  the  law 
he  was  liable  for  the  injwy  sustained  by 
the  complainant.  The  eviderfee  is  sufH- 
cient  to  sustain  the  verdict  on  'account  of 
keeping  a  vicious  dog  'alone,  even  if  the 
other  elements  of  damages  were  eliminated 
from  the  case  entirely. 

We  therefore  recommend  that  the  judg- 
ment appealed  froip  be  affirmed. 


OONNECTICUT  SVPRBME  COURT  OF 
.     EaftRORS. 

FRANK  ST.  MARTIN 
v. 
NEW    YORK,    NEW    HAVEN,    &    HART- 
FORD RAILROAD  COMPANY,  Appt. 

(80  Conn.  405,  94  Atl.  279.) 

Damaj^es  —  physical  Injury  —  mental 
anKuish  —  inability  to  attend  sick 
wife. 

1.  Damages  for  injury  to  a  passenger  can- 
not include  an  allowance  for  mental  an- 
guish because  he  was  prevented  from  being 
with  his  wife  in  her  last  illness,  was  dis- 
tressed   about   her   condition    and   that   of 

Note.  —  For    mental    anguish    over    col- 
lateral consequences  of  injury  as  element  of 
damages  for  personal  injury,  see  annotation 
following  this  case,  post,  1038. 
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their  children,  and  worried .  because  he  did 

not  know  where  she  was  buried. 

For  other  oaaesi  see  Damages,  III.  o,  1,  in 

Dig.  1-52  N.  8. 
Appeal  —  reversible  error  —  erroneous 

evidence. 

2.  The  admission  of  evidence  in  an  action 
to  recover  damages  for  personal  injury,  of 
mental  distress  because  of  plaintifTs  in- 
ability to  attend  his  wife  in  her'last  illness 
because  of  the  injury,  is  reversible  error. 
For  other  oases,  tee  Appeal  and  Error,  VII. 
■  m,  S,  a,  in  Dig.  1-52  N.  8. 

(June  10,  1915.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Superior  Court  for  Windham 
County  in  plaintiff's  favor  in  an'  action 
brought  to  recover  damiages  for  personal 
injuries  alleged  to  have  been  caused  by  de- 
fendant's negligence.  Reversed. 
The  facts  are  stated  in  the  opinion. 
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Mr.  'WiUiam  It.  Bamett  for  appellant. 
Mr.  Chartee  A.  Capen  for  appellee. 

Roraback,  J.,  delivered  the  opinion  of 
the  court: 

The  eranplaint  stated  this  case:  The  de- 
fendant company  owns  and  operates  a  steam 
railroad  extending  from  Willimantic  to 
New  Haven.  While  in  the  exercise  of  due 
care  the  plaintiff  was  injured  when  riding 
as  a  passenger  on  one  of  the  defendant's 
trains  from  Willimantic  to  New  Haven. 
His  injuries  were  caused  by  a  collision  be- 
tween the  train  on  which  he  was  riding  and 
an  engine  standing  on  the  defendant's 
tracks.  This  collision  occurred  by  reason 
of'  the  negligence  of  the  employees  of  the 
defendant.  In  describing  the  nature  of  his 
injuries  the  plaintiff  alleges  that  he  "has 
suffered  great  physical  and  mental  pain 
and  anguish;  been  to  great  expense  for 
medicine  and  medical  care;  was  confined  a 
long  time  in  the  Saint  Joseph's  Hospital  in 
the  said  city  of  Willimantic;  has  been  un- 
able since  the  time  of  said  accident  to  do 
any  labor  or  attend  to  his  usual  vocation 
and  duties  of  life,  and  is  permanently  dis- 
abled from  ever  again  performing  the  same." 

Upon  the  trial  of  the  case  to  the  jury 
all  the  allegations  of  the  plaintiff  were 
admitted  except  the  one  relating  to  the 
plaintiff's  injuries.     This  was  denied. 

The  errors  of  which  the  defendant  com- 
plains are  based  upon  evidence  received 
and  the  instructions  of  the  court  relative 
■to  mental  pain  and  suffering. 

Against  the  objections  aod  exceptions  of 
counsel  for  the  defendant  the  following 
questions  and  answers  are  found  in  the 
record,  touching  the  plaintiff's  mental  con- 
dition after  he  was  injured: 

Q.  You  go  ahead,  Mr.  St.  Martin,  and 
tell  what  you  worried  about  in  the  hos- 
pital. 

,  A.  Well,  when  I  was  there  I  worried 
about  myself,  that  is  about  my  pain,  that 
I  couldnt  get  out;  and  of  course  I  was 
thinking  all  the  time  about  my  wife  being 
sick  in  Liberty  Hill,  and  here  I  was  laid 
tip  in  Willimantic,  and  because  I  knowed 
when  I  left  her  she  was  very  sick.    .    .    . 

',  A.  Well,  I  knowed  that  she  was  very 
sick;  she  couldn't  never  get  better;  she  had 
to  die.  She  was  sick  with  consumption,  and 
I  had  two  young  ones  there,  which  was 
young,  and  I  was  the  only  support  for 
them.  So  that,  left  my  wife  and  two  young 
ones  with  my  folks.  My  old  mother  took 
care  of  them.     Otherwise  I  didn't  have  my 

'mother,  I  didn't  know  who  would  take  care 
of  them.  And  I  worried  about  them  more 
than  I  did  about  myself,  because  it  is 
natural  for  anvbody  -to  worry  about  his 
L.R.A.1916D. 


own  family.  And  the  only  way  that  I  can 
speak  with  her,  my  father  was  coming  to 
see  me  at  the  time,  and  she  used  to  send 
messages  to  me,  and  I  would  send  back  a 
message. 

The  Court:     Send  what! 

A.  Send  a  message  to  me,  a  few  worda. 
And  when  she  was  so  bad  that  she  thought 
that  she  was  going  to  die,  she  sent  through 
my  father  if  I  wanted  to  forgive  her  what- 
ever we  shall  happen  to  have  during  the 
ten  years  that  we  were  married;  and  the 
only  way  that  I  could  answer  to  her  was 
the  same  way,  to  tell  my  father  to  ask  her 
for  me.  But  I  had  a  secret  that  I  wanted 
to  tell  my  wife,  and  I  couldn't  tell.  I 
couldn't  tell  nobody  of  it,  and  I  daresn't 
tell  even  my  father.  I  wanted  to  tell  her 
that  secret.  I  never  had  a  chance  to  tell, 
and  I  have  got  it  in  my  mind  yet.  I  should 
like  to  tell  it  then.  I  was  expecting  to  tell 
her  that  same  night  when  I  was  hurt.  I 
was  intending  to  tell  her  that  night. 

Q.  Tell  the  circumstances  when  you  saw 
her. 

A.  Well,  when  I  came  out  of  the  hospital 
my  first  thing  was  to  find  out  where  my 
wife  was. . 

Q.  Excuse  me,  you  knew  she  was  dead? 

A.  I  knowed  she  was  dead,  for  they  came 
and  told  me  the  next  day  after  she  was 
dead — my  father  came  and  told  me  she  was 
dead. 

Q.  What  you  did? 

A.  Well,  after  I  got  the  number  of  the 
grave  I  went  to  the  cemetery.  That  waa 
about  a  month  or  so  after  I  waa  out  of 
the  hospital,  for  when  I  first  come  out  I 
couldn't  get — I  wasn't  so  that  I  could  go, 
and  I  wanted  to  find  the  grave.  So  I  went 
to  Mr.  Arnold,  here,  the  stone  cutter,  and 
I  ordered  a  headstone  for  her,  which  I  had 
my  name  and  her  name  and  her  age,  and  I 
had  it  set  on  the  grave  where  it  'was  de- 
signed; and  two  of  my  family,  my  father- 
in-law  in  particular,  kept  telling  me  that 
he  knows  where  she  was  buried.  Of  course, 
I  couldn't  go  and  see  where  she  was  buried, 
only  go  by  what  people  tell  me,  that's  all. 
My  father  told  me  that  he  knows  where 
she  was  buried. 

In  addition;  against  the  objection  of  the 
defendant,  the  plaintiff  was  also  allowed  to 
testify : 

Q.  Never  mind.  What  are  you  worrying 
about  ? 

A.  Well,  my  worry  most  is  about  I  dont 
know  but  I  shall  be,  or  when  I  shall  be, 
put  in  some — well,  I  might  be  termed  a 
pauper  and  my  young  ones  be  parted  from 
me.  Any  father  will  think  of  it.  Anybody 
that  raises  a  family  will  think  that  it  is 
very  hard  to  be  parted  from  his  yonng  ones. 
I  used  to  support  my  young  ones  once. 
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The  doctrine  allowing  damages  for  mental 
anguish  ia  subject  to  certain  well-settled 
rules  which  to  some  extent  restrict  its  oper- 
ation. The  rule  which  is  most  important 
is  that  no  recovery  can  be  had  for  conse- 
quences which  are  not  the  natural  and 
proximate  result  of  the  act  complained  of. 

While  the  precise  question  now  presented 
has  never  been  directly  passed  upon  by  this 
court,  yet  we  find  it  stated  in  the  case  of 
Gibney  v.  Lewis,  68  Conn.  392,  36  Atl.  799: 
"It  is  true,  as  a  general  rule,  that  mental 
suffering     .  may  be  an  element  of 

damages  when  it  is  a  natural  and  proxi- 
mate consequence  of  some  recognized  cause 
of  action." 

In  describing  what  damages  are  recover- 
able for  mental  anguish,  Sedgwick,  in  his 
work  on  Damages,  9th  ed.  vol.  1,  §  43g, 
says:  "One  cannot  recover  for  mental 
anguish  caused  by  thought  of  the  extra- 
neous suffering  or  inconvenience  which 
might  be  entailed  on  members  of  his  fam- 
ily." 

Another  statement  of  the  rule  appears  in 
Shearman  &  Redfleld  on  Negligence,  6th 
ed.  vol.  3,  §  761:  "The  mental  suffering 
which  may  be  allowed  for  includes -such  as 
arises  from  the  plaintiff's  reflections  upon 
what  he  personally  has  to  endure  or  anxiety 
for  his  escape.  But  his  dietreas,  in  view 
of  the  consequences  whidi  his  disability 
may  bring  upon  others,  even  of  his  own 
family,  ia  too  remote  a  consequence  of  the 
injury  to  be  compensated  for  in  damages." 

In  Maynard  v.  Oregon  R.  &  Nav.  Co.  46 
Or.  15,  68  L.R.A.  477,  78  Pac.  983,  it  was 
held  that  mental  anguish  or  distress  result- 
ing from  the  realization  of  physical  inabil- 
ity, because  of  the  injury,  to  properly  care 
for  those  dependent  on  the  plaintiff  for 
support  and  education,  is  not  an  element 
of  ccmsequential  damages  to  be  recovered 
in  an  action  for  personal  injuries. 

It  is  stated  in  Linn  v.  Duquesne,  204  Pa. 
.551,  93  Am.  St.  Rep.  800,  54  Atl.  341: 
"Mental  suffering  has  not  generally  been 
recognized  as  an  element  of  damages  for 
which  compensation  can  be  allowed,  unless 
it  is  directly  connected  with  a  physical  in- 
jury, or  is  the  direct  and  natural  result 
of  a  wanton  and  intentional  wrong." 

In  Atchison,  T.  &  S.  F.  R.  Co.  v.  Chance, 
57  Kan.  40,  45  Pac.  60,  the  court  said: 
"The  court  erred  in  refusing  to  strike  out 
the  testimony  to  the  effect  that  Finnegan 
was  troubled  by  the  sickness  and  confine- 
ment of  his  wife,  and  the  fear  that  he 
would  leave  her  and  the  child  in  a  depend- 
ent and  helpless  condition.  Under  the  de- 
cisions of  this  court,  a  recovery  may  be  had 
for  mental  suffering  or  anguish  of  mind 
resulting  from  physical  pain  and  suffering 
endured  by  the  injured  party;  but  it  is 
L.R.A.1916D. 


improper  to  admit  evidence  as  to  mental 
suffering  on  account  of  the  cireumstanoes 
or  condition  of  others." 

In  Bahr  v.  Northern  P.  R.  Co.  101  Minn. 
314,  112  N.  W.  267,  the  court  held  that  in 
an  action  for  personal  injuries,  "the  mental 
anguish  or  suffering  which  can  be  proved  is 
such  only  as  is  endured  by  the  plaintiff  as 
the  direct  consequence  ot  injury  to  himself." 

The  case  of  SUllivan  y.  Old  Colony  Street 
R.  Co.  197  Mass.  512,  125  Am.  St.  Rep. 
378,  83  N.  E.  1091,  was  an  action  by  a 
married  woman  for  personal  injuries  re< 
suiting  in  an  extremely  nervous  condition 
on  her  part  which  might  cause  the  prema- 
ture birth  of  a  child.  It  was  held  in  this 
case  that  the  plaintiff  could  not  recover^ 
damages  for  her  mental  suffering  on  ac^ 
count  of  the  death  of  a  child  who  was  con- 
ceived by  her  seven  months  after  her  in- 
juries and  was  bom  prematurely  seven 
months  later.  In  this  case  this  doctrine 
was  enunciated  (p.  515):  "The  Connection 
between  the  tortious  act  of  a  person  sought 
to  be  charged  for  the  consequences  of  an 
injury,  as  the  cause,  and  the  injury  sus- 
tained, as  the  effect,  must  be  established 
by  a  fair  preponderance  of  the  evidence  be- 
fore a  plaintiff  can  be  permitted  to  recover. 
Such  causal  connection  cannot  be  left  to 
conjecture,  surmise,  or  speoilation,  but 
must  rest  upon  a  firm  foundation  of  proof." 

It  was  also  stated  (p.  616)  :  "The  men- 
tal suffering  for  which  damages  can  be  re- 
covered, therefore,  is  limited  to  that  which 
results  to  the  person  injured  as  the  neces- 
sary or  natural  consequence  of  the  physical 
injury.  But  sentiments  of  grief,  sorrow, 
and  mourning,  which  are  aronsed  by  ex- 
traneous causes,  thoughts,  or  reflections, 
are  excluded.  The  contemplation  of  the 
suffering  and  death  of  a  child  begotten 
long  after  the  event  complained  of  is  too 
remote  from  the  original  physical  injury 
to  the  parent,  and  too  intangible  and 
ethereal,  to  be  connected  with  the  original 
wrong  of  tiie  defendant  as  a  result  to  be 
reasonably  apprehended  from  such  a  cause. 
The  law  cannot  enter  the  realm  of  pure 
sentiment  in  this  class  of  cases,  and  award 
pecuniary  compensation  for  those  injured 
feelings  which  spring  from  sympathy  and 
the  severance  of  ties  of  love  and  affection." 

It  follows,  therefore,  ■  that  a  portion  of 
the  evidence- relating  to  the  plaintiff's  meit- 
tal  distress  was  improperly  admitted.  This 
evidence  should  have  been  confined  to  siich 
sorrow  and  anguish  as  were  the  legal  and 
natural  consequences  of  the  act  complained 
of.  The  features  of  this  class  of  testimony 
which  consist  of  the  plaintiff's  distress 
about  the  condition  of  his  wife  and  chil- 
dren, his  inability  to  be  with  his  wife  when 
she  was  sick  and  dying,  and  further  as  to 
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his  fecliiiga  and  experipncea  about  a  month 
after  he  came  out  of  the  hospital  when  he 
was  in  the  cemetery  where  bis  wife  was 
buried,  should  not  have  been  admitted  as 
testimony.  These  statements  of  his  medi- 
tations were  wholly,  aside  from  and  inde- 
pendent of  any  suffering  caused  by  the  ac- 
cident, and  were  too  remote,  speculative, 
and  uncertain  to  form  any.  proper  basis 
upon  which  to  estimate  damages. 

It  cannot  be  ^id  that  this  testimony 
was  harmless  and  that  the  jury  were  not 
misled  by  it.  Any  improper  evidence  that 
may  have  a  tendency  to  excite  the  passions, 
awaken  the  sympathy,  or  influence  the  judg- 
ment of  the  jury  cannot  be  considered  as 
harmless.  In  the  present  case  the  sole  ques- 
tion for  the  deter9iination  of  the  jury  was 
as  to  the  amount  of  damages.  It  is  quite 
obvious  from  the  amount  of  the  verdict 
($4,000)  and  the  character  of  this  testi- 
mony that  it  m&y  in  some  d^ree  have  im- 
properly prejudiced  the  defendant  upon  the 
only  issue  in  the  case. 

Tlie  instrnctions  of  the  court  as  to  the 
elements  of  damage  that  the  jury  might 
consider  because  of  the  plaintiff's  mental 
pain  and  suffering  were  inadequate  and  in- 
accurate.   Upon  this  subject  they  were  told 


that  "continual  mental  worry  as  a  result 
of  not  being  able  to  work  and  earn  a  living 
for  self  and  famiily  is  continual  mental  paiir 
and  suffering.  Now  that'  would  be  correct, 
and  I  say  it  to  you  as  correct,  but  of  courser 
I  should  also  say  that  the  mental  worry 
.  must  be  as  a  result  of  course, — 
the  worry  as  a  result  of  the  injuries,  the 
injury  that  is  complained  of  and  that  he 
received.  If  he  had  the  mental  worry  and 
anxiety  lest  he  couldn't  earn  a  living,  or 
any  other  mental  worry  that  the  plaintiff 
had  as  a  result  of  the  injury  that  he  re- 
ceived and  complained  of  that  would  be 
proper  for  you  to  consider  as  an  element 
of  damage." 

This  portion  of  the  charge  would'  natu- 
rally have  led  the  jury  to  believe  that  the 
evidence  upon  tliis  phase  of  the  case,  which 
we  have  already  held  to  be  inadmissible, 
might  properly  be  taken  into  consideration 
by  them,  in  estimating  damages.  If  tiiis 
evidence  were  inadmissible,  certainly  the 
remarks  of  the  court  upon  this  same  subject 
cannot  be  sustained. 

There  is  error,  and  a  new  trial  is  ordered. 

The  other  Judges  concur.   ' 


Annotation— Mental  anguish  over  collateral  consequences  of  injury  as 
elemeht  of  damages  for  personal  injury. 


The  present  note  is  concerned  with 
cases  like  St.  Martin  v.  New  York,  N. 
H.  &  H.  R.  Co.  ante,  1035,  where  the 
mental  anguish  upon  account  of  which 
damages  are  claimed  arises  from  the 
collateral  consequences  of  the  injury 
complained  of,  and  is  not  intended  to 
include  cases  of  mental  suffering  arising 
from  contemplation  of  disfigurement  or 
mutilation,  or  from  apprehension  of  in- 
jury to  health,  which  are  treated  respec- 
tivelv  in  notes  to  Diamond  Rubber  Co. 
V.  Harryman,  15  L.R.A.(N.S.)  775,  and 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Buckner, 
20  L.R.A.(N.S.)  458.  Other  important 
notes  in  this  series  dealing  with  various 
phases  of  the  question  of  mental  an^ish 
as  an  element  of  damages  are: 

Recovery  of  damages  for  mental  an- 
guish in  telegraph  cases,  note  to  Western 
U.  Teleg.  Co.  v.  Chouteau,  49  L.R.A. 
(N.S.)  206; 

Parent's  mental  anguish  as  element  of 
damages,  at  common  law,  for  personal 
tort  to  minor  child,  note  to  Sperier  v. 
Ott,  7  L.R.A.(N.S.3  518; 

Mental  angiiish,  etc.,  from  injury  by 
dog,  note  to  Ayers  v.  Macoughtry,  37 
L.R.A.(N.S.)  866; 

Mental  suffering  as  element  of  dam- 
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ages  in  action  against  physician  or  sur- 
geon, note  to  Adams  v.  Brosius,  51 
L.R.A.(N.S.)  36; 

.Mental  anguish  as  an  element  of  dam- 
ages for  personal  injuries  to  pregnant 
woman,  note  to  Prescott  v.  Robinson,  17 
L.R.A.{N.S.)  594;  Tunnidiffe  v.  Bay 
Cities  Consol.  R.  Co.  32  L.R.A.  142;  and 

Right  to  recover  for  mental  suffering 
on  account  of  another's  mental  or  physi- 
cal suffering,  note  to  Gulf,  C  &  S.  P. 
Co.  v.  Overton,  19  L.R.A.(N.S.)  500. 

'While  only  a  few  cases  regarded  as 
within  the  scope  of  this  note  have  been 
found,  these  are  of  one  accord  in  hold- 
ing that  mental  anguish  arising  from 
collateral  consequences  of  the  injury, 
like  probable  dependency  of  the  injured 
person's  family,  is  too  remote  to  con- 
stitute an  element  of  damages  in  per- 
sonal injury  actions. 

It  is  undoubtedly  true,  it  has  beeti 
said,  that  one  suffering  from  injuries  to 
his  person,  .due  to  the  negligence  of  an- 
other, may  recover  for  mental  distress 
and  anguish  resulting  from  the  same 
cause.  Such  mental  distress  or  anguish, 
however,  as  is  not  the  natural  result  of 
the  accident,  but  is  produced  by  the  op- 
eration of  the  mind  in  the  contemplation 
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of  the  physieal  •  eooditiooi'  to  .wMch  the 
injured '  party  is.. reduced,  or  in  contem- 
plation of  any  extraneous  sujSering  or 
inoenvenience  that  such  condition  might 
entail,  whether  it  respeetS"  tite  person 
himself  or  others  dependent  upon  him, 
is  not  regarded  as  matter  pnopep  to  form 
the  basis  of  consequential  damages. 
Maynard  v.  Or^ron  B.  &  Nav.  Co.  (1904) 
46  Or.  15,  68  L.ILA.  477,  78  Pae.  983. . 

So)  mental  anguish  because  of  inabil- 
ity to  work  and  properly  to  support  his 
child  is  not  a  proper  element. of  damages 
to  be  allowed  lOne  injured  in  a  railroad 
accident.  (Or.).  Ibid.  The.' fact,  the 
court  said,  that  plaintiff  was  Tendered 
incapable  of  pursuing  his  labors  was  a. 
condition  entirely  legitimate  for  swell- 
ing the  damages,  but  his  meditation  upon 
that  fact,  and  the  mental  distress  and 
angn^iah  produced  from  such  meditation, 
were  wholly  aside  from:  and  independent 
of  any  suffering  caused"  by  the  accident 
or  the  physieal  infliction  received,  and 
were  too  remote,  speculative,  and  uncer- 
tain upon  which  to  base  an  estimate  of 
damages. 

And,  likewise,  the  allowance  of  dam- 
ages for  personal  injury  cannot  include 
mental  suffering  which  the  injured  perr 
son  endures  because,  on  account  of  his 
accident,  his  family  has  no  means  of 
support  and  bis  children  no  way  of  pro- 
curing an  education.  Ferebee  v.  Nor- 
folk Southern  R.  Co.  (1913)  163  N.  0. 
351,  52  L.R.A.(N.S.)  1114,  79  S.  E.  685. 

In  Texas  Mexican  B.  Co.  v.  Douglass 
(1888)  69  Tex.  694,  7  S.  W.  77,  holding 
that  damages  could  not  be  recovered  for 
mental  suffering  resulting  from  appre- 
hension that  the  injured  person  would 
not  be  able  to  support  his  wife  and  chil- 
dren, the  cotirt  said:  "We  think  the 
mental  suffering  arising  from  apprehen- 
sion as  to  the  future  of  one's  family  is 
not  a  natural  result  of  the  injury,  but 
depends  upon  the  pecuniary  condition 
and  social  relations  of  the  sufferer,  and 
would  require  the  submission  of  elements 
of  damage  to  the  Jury  in  cases  where  the 
complainant  was.  a  married  man  and  had 
a  family  dependent  on  his  exertions  for 
a  support,  that  could  not  arise  where 
there  was  no  family,  or  where  the  in- 
jured party  was  possessed  of  sufficient 
means  for  the  maintenance  of  his  fam- 
ily; so  that  a  person  with  a  larjj;e  and 
dependent  family  would  be  entitled  to 
larger  damages  than  a  person  not  so  sit- 
uated. Aside  froin  the  irregularity  of 
the  rule,  nothing  is  better  calculated  to 
excite  the  sympathy  of  a  jury  than  the 
idea  of  a  poor  and  dependent  family 
caused  by  the  wrongful  act  or  omission 
L.R.A.1916D. 


of  another,  and  we  are  of  opinion  that 
there  was  error  in  admitting  the  testi- 
mony." 

And  mental  anguish  resulting  from  ap- 
prehension as  to  the  lack  of  support  off 
one's  family  as  the '  probable  result  of 
his  injuries,  and  the  fact  that  rent 
would  soon  be  due,  cannot  properly  be 
considered  in  estimating  damages.  It  is 
not  the  natural  result  of  the  injury. 
Planters'  Oil  Co.  v.  Mansell  (1897)  -^ 
Tex.  Civ.  App.  — ,  43  S.  W.  9ia 

In  Atchison,  T.  &  8.  F.  Co.  v.  Chance 
(1896)  57  Em.  40,  45  Pao.  60,  the  ad- 
mission of  testimony  to  the  effect  that 
the  injured  person  was  troubled  by  the 
sickness  and  confinement  of  his  wife, 
and  the  fear  that  he '  would*' leave  her 
and  the  ehUd  in  a  dependent  and  help- 
less condition,  was  held  to  be  a  preju- 
dicial error.  The  court  said:  "Under 
t-fae  decisions  of  this  court,  a  recovery 
may  be  had  for  mental  suffering  or 
anguish  of  mind  resulting  from-  physical 
pain  and  suffering  endured  by  the.  in- 
jured party ;  but  it  is'  improper  to  admit 
evidence  as  to  mental  suffering  on  ad- 
count  of  the  circumstances  or  condition 
of  others." 

One  injured  through  the  negligence  of 
another  is  not  entitled  to  compensation 
for  mental  pain  and  anguish  from  worry 
over  her  financial  condition  and  inabil- 
ity to  pay  her  expenses.  Boatright  v. 
Portland  R.  Light  &  P.  Co.  (1913)  68 
Or.  26,  135  Pac.  771. 

In  Keyes  v.  Minneapolis  &  St.  L.  R. 
Co.  (1886)  36  Minn.  290,  30  N.  W.  888j 
it  was  decided  that  anxiety  on  the  part 
of  an  injured  person  for  the  safety  of 
members  of  bis  family  who  may  be  rn 
danger  of  injury  from  the  same  cause 
cannot  be  considered  as  a  basis  for  dam- 
ages. Efut  the  admission  of  evidence  of 
such  anxiety  was  not  considered  preju- 
dicial in  that  case.  W.  W.  A. 


6EORGI.\  StrPREME  CCpRT. 

EDGAR  ALEXANDER,  Plfl.  in  Err., 

V. 

MRS.  C.  M.  COYNE. 

(143  6a.  696,  85  S.  E.  831.) 

Money  received  '^  action  —  officer  of 
corporation. 

An  action  for  money  bad  and  received  is 

Headnote  by  Evans,  P.  J. 


Note.  ^  As  to  right  of  tliird  person  tu  re- 
cover from  agent  money  paid  him  for  his 
principal,  see  annotation  following  this  case, 
post,  1041. 
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maintainable  against  one  who,  as  a  presi- 
dent and  general  manager  of  a  corporation, 
received  money  to  which  the  plaintiff  was 
entitled,  and  to  which  the  corporation  had 
no  right,  where  the  officer  knew  of  the  plain- 
tiff's right  to  the  money. 
For  other  cases,  see  Assumpsit,  II.  b,  in 
Dig.  l-5i  N.  B. 

(Jnly  18,  1916.) 

ERROR  to  the  Superior  Court  for  Fulton 
County  to  review  a  judgment  overruling 
a  demurrer  to  a  petition  filed  to  recoTer 
the  amount  of  a  loan  as  nwney  he^d  and 
received  by  defendant  for  plaintiff's  use.. 
Affirmed. 

Statement  by  Evans,  P.  J.: 

Mrs.  C.  M.  Coyne  brought  a  petition 
against  Edgar  Alexander  to  recover  the 
sum  of  $606  as  money  had  and  received 
by  the  defendant  for  the  plaintiff's  use.  As 
amended,  the  petition  alleged  that  on  May 
2,  1911,  petitioner  loaned  to  the  Electric 
Construction  Company,  a  corporation,  $606, 
and  to  secure  the  loan  the  Electric  Con- 
struction Company  in  writing  assigned  to 
her  an  open  account  for  $861.95  due  that 
company  by  the  S.  H.  Kress  Company,  an- 
other corporation.  That  transfer  was 
signed,  "Electric  Construction  Company,  by 
Edgar  Alexander,  President."  At  the  time 
of  making  the  assignment,  the  construction 
company  was  insolvent,  and  this  fact  was 
known  by  the  defendant.  After  the  assign- 
ment the  defendant,  who  was  the  president 
and  general  manager  of  the  construction 
company,  continued  to  act  as  such  until 
about  May  20,  1911,  and  was  interested  in 
receiving  a  salary  therefw,  when  a  check 
was  rec^ved  from  the  Kreaa  company  for 
the  amount  of  the  open  account.  The  check 
was  delivered  in  the  mail  box  to  the  Elec- 
tric Oonstruction  Company,  and  was  re- 
ceived and  cashed  by  the  defendant. 
Petitioner  has  never  seen  the  check,  but  is 
informed  that  the  same  was  payable  to  the 
Electric  Construction  Company,  wa«  signed 
by  the  Kress  company,  and  was  for  the  full 
amount  of  the  open  account;  that  the  check 
was  "cashed  by  the  act  and  deed  of  the  de- 
fendant, and  by  that  of  no  other  person; 
he  then  signed  himself.  Electric  Construc- 
tion Company,  by  Edgar  Alexander,  Its 
President."  At  that  time  Alexander  had 
the  exclusive  control  and  management  of 
the  Electric  Construction  Company;  and  in 
order  to  further  the  interests  of  that  cor- 
poration, and  of  himself,  he  thereafter 
passed  the  amount  of  the  account  to  the 
credit  of  the  corporation,  of  which  he  was 
president  and  general  manager.  At  the 
time  the  defendant  knew  that  the  chose  in 
action  was  the  property  of  the  plaintiff, 
L.R.A.1916D. 


and  that  the  cheek  he  received  in  payment  I 
of  the  same,  and  the  money  he  received  in. 
cashing  the  check,  and  the  money  he  gave 
to  the  Electric  Construction  Company,  waft 
also  the  property  of  the  plaintiff;  and  at 
the  time  the  defendant  gave  the  money  to 
the  Electric  Construction  Company  he  knew 
it  was  insolvent,  and  knew  that  by  his  act 
he  was  depriving  the  plaintiff  of  her  ri^t 
to  the  account.  Hie  act  of  the  defendant 
in  depriving  tJie  plaintiff  of  her  property 
was  a  oonverslon  on  hi*  part,  which  she 
has  never  ratified  or  approved.  The  con- 
struction company  ha«  been  adjwlicated  a 
bankrupt,  and  she  is  unable  to  obtain  her 
money  from  it.  "Petitioner  waives  the  tort, 
and  sues  for  money  had  and  received  in  the 
sum  of  $606  principal  and  interest  from 
May  21,  1911."  The  defendant's  general 
demurrer  was  overruled,  and  he  excepted. 

Messrs.  I4ttle,  Powell,  Smith,  A  Gold- 
stein, for  plaintiff  in  error: 

Phiintiff,  resorting  to  tiie  action  of 
money  had  and  received,  can  maintain  it 
only  against  that  one  of  the  wrongdoers 
to  whose  own  use  and  benefit  the  money 
was  had  and  received. 

Cowart  V.  Fender,  137  Ga.  S8«,  73  S.  E. 
822,  Ann.  Cas.  lOlSA,  932. 

Plaintiff  cannot  maintain  this  action  un- 
less the  defendant  himself  received  the 
use  and  benefit  of  the  money. 

Lary  v.  Hart,  12  Ga  422. 

There  is  no  basis  for  the  action,  unletis 
there  is  both  loss  to  plaintiff  and  enrich- 
ment of  the  defendant  with  pluntiff's 
money. 

Limited  Invest.  Asao.  v.  Glendalc  Invest. 
Asso.  99  Wis.  84,  74  N.  W.  633;  Osbom  v. 
Bell,  6  Denio,  370,  49  Am.  Dec.  276. 

Messrs.  Dillon  A  Barrees,  for  defendant 
i»  error,  relied  on  the  following  cases: 

Jones  V.  Kimbrough,  B.  A  Co.  137  6a. 
638,  74  8.  E.  59;  Miller  v.  Wilson,  98  Ga 
569,  58  Am.  St  Rep.  319,  26  8.  E.  578; 
Flannery  v.  Harley,  117  Ga.  465,  43  S.  E. 
766;  Sweet  v.  Montpelier  Sav.  Bank  &  T. 
Co.  60  Kan.  649,  77  Pac.  538;  27  Cyc.  869; 
Garland  v.  Salem  Bank,  9  Mass.  408,  6 
Am.  Dec.  88;  Houston  v.  Prasier,  8  Ala  84: 
Haines  v.  Chappoll,  1  Ga.  App.  483,  68  S.  E. 
220;  Porter  v.  Thomas,  23  Q«.  471;  Farm- 
ers' &  M.  Bank  v.  Bennett,  120  Oa  1014, 
48  S.  E.  31)8;  Hawlcy  v.  Screven,  62  Ga. 
347,  36  Am.  Rep.  126;  Crag?  v.  Arendale, 
113  Ga.  181,  38  S.  E.  309;  Rushin  v. 
Tharpe,  88  Ga.  781,  15  S.  E.  830;  Civil 
Code,  §§  .S784,  4407;  Tribble  v.  Laird,  92 
Ga.  686,  19  S.  E.  26;  Messer-Moore  Ins.  A 
Real  Estate  Co.  v.  Trotwopd  Park  Land  Co. 
170  Ala.  473,  54  So.  228,  Ann.  Cas.  1912D, 
719. 
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Bvaae,  P.  J.,  deliTcred  the  opinion  of  the 
«ourt: 

The  difficulty  in  the  question  presented  by 
this  record  arises  out  of  the  form  of  action 
wbidt  the  plaintiff  has  elected  to  pursue. 
It  is  well  settled  that  whoever  meddles 
with  anotiier'a  property,  whether  as  prin- 
cipal or  agent,  does  so  at  his  peril.  If  an 
agent  talcM  the  property  of  another  with- 
out his  oonaent,  and  delirers  it  to  his  prin- 
cipal, it  is  a  conversion,  and  botii  the 
principal  and  the  agent  will  be  liable  in 
damages.  Miller  v.  Wilson,  08  Ga.  S07,  S8 
Am.  St.  Kep.  319,  26  8.  E.  678.  The  plain- 
tiff could  have  proseevlted  her  action  for 
damages  for  the  unlawful  conversion  of 
her  fiofectj,  both  against  the  Electric 
Cons^uction  Company  and  its  president, 
who  aided  in  the  diversion  of  her  funds. 
An  owner  of  money  which  has  been  tor- 
tiously  converted  by  a  person  acting  for  his 
own  benefit  may  waive  the  tort  and  bring 
assumpsit  for  the  money  received.  This  is 
upon  the  equitable  principle  that  an  ac- 
tion for  money  received  lies  when  money 
received  by  one  person  equitably  belongs  to 
another.  In  order  that  the  doctrine  of 
waiver  of  tort  may  apply,  the  defendant 
must  have  tinjustly  enriched  himself  there- 
by. Keener,  Quasi  Contr.  160.  If  the  ac- 
tion be  in  tort,  everyone  who  participated 
in  the  tort  is  liable  as  a  joint  tort  feasor, 
on  the  principle  that  the  act  of  one  is  the 
act  of  all.  But  where  the  plaintiff  waives 
the  tort,  and  does  not  sue  for  damages,  but 
sues  in  assumpsit  to  recover  the  money, 
such  action  can  only  be  maintained  a^inst 
the  person  who  has  actually  received  the 
money.  Cowart  v.  Fender,  137  Ga.  586,  73 
S.  E.  822,  Ann.  Oas.  1913A.  932.  The 
action  of  assumpsit  for  money  had  and 
received  will  not  lie,  unless  the  money  was 
actually  received  by  the  defendant  or  his 
agent.  Lary  v.  Hart,  12  Ga.  422.  Where 
one  receives  money  to  which  a  third  person, 


whose  agent  he  professes  to  be,  has  no 
right,  and  he  has  notice  not  to  pay  it  over 
to  him,  an  action  for  money  had  and  re- 
ceived lies  against  such  agent.  Garland  v. 
Salem  Bank,  9  Mass.  408,  6  Am.  Dec.  86; 
Houston  V.  Fraaler,  8  Ala.  81;  Hearscy  v. 
Pruyn,  7  Johns.  179.  In  the  latter  case 
Spencer,  J.,  observes  that  "the  law  is,  I 
beNeve,  well  settled  that  an  action  may  be 
sustained  against  an  agent  who  has  re- 
ceived money  to  which  the  principal  had 
no  right,  if  the  agent  has  had  notice  not  to 
pay  it  over." 

In  the  case  at  bar  the  chose  in  action  of 
the  Kress  company  was  assigned  to  the 
plaintiff  by  the  Electric  Construction  Com- 
pany. The  written  assignment  was  made 
by  the  defendant  as  the  president  of  that 
corporation,  and  hence  he  knew,  when  the 
check  from  the  Kress  company  came  into 
his  possession,  that  it  belonged  to  the  plain- 
tiff. If,  instead  of  receiving  a  check,  the 
defendant,  as  agent  or  an  officer  of  the  con- 
struction company,  had  collected  the  money 
from  the  Kress  company,  and  not  accounted 
to  the  plaintiff  for  her  interest  in  the  same, 
clearly  he  would  have  been  liable  to  her,  at 
her  election,  in  an  action  for  money  had 
and  received  to  her  use.  Do  the  pleaded 
facts  present  a  case  equivalent  to  that  sup- 
posed? It  is  alleged  that  the  defendant 
cashed  the  draft  and  received  the  money 
and  gave  it  to  the  construction  company. 
This  is  a  distinct  averment  that  the  de- 
fendant had  the  physical  possession  of 
money  belonging  to  the  plaintiff.  Having 
the  plaintiff's  money  in  his  possession,  he 
was  under  a  duty  to  account  to  her  for  it, 
and,  under  the  cited  authorities,  the  law 
implies  a  debt,  and  gives  to  the  plaintiff  an 
action  in  assumpsit  to  recover  so  much  as 
would  be  sufficient  to  discharge  her  debt 

Judgment  affirmed. 


All  the  Justices  concur. 


Annotation — Right  of  third  person  to  recover  fr^m  agent 

for  hit  principal. 


paid 


This  note  supplements  a  note  on  the 
same  subject  appended  to  Simmonds  t. 
Long,  23  L.R.A.(N.S.)  553. 

As  to  the  liability  of  an  agent  to  the 
true  owner  for  selling  or  disposing  of 
property  intrusted  to  him  by  his  prin- 
cipal, see  note  appended  to  J.  T.  Farga- 
son  Ck).  V.  Ball,  50  L.E.A.(N.S.)  51.  And 
upon  the  question  as  to  liability  of  a 
servant  or  agent  for  conversion,  tres- 
pass, or  other  positive  act  of  wrongdo- 
ing against  third  parties  under  orders 
of  his  employer,  see  note  in  50  L.R.A. 
644;  and  as  to  the  right  of  a  bailee  to 
L.R.A.1916D.  66 


assert  against  his  bailor  the  hostile,  ad- 
verse, paramount  title  of  a  third  person, 
see  note  in  33  L.B.A.(N.S.)  681. 

As  pointed  out  in  the  earlier  note,  the 
rule  is  well  settled  that  an  agent  receiv- 
ing money  for  his  principal,  to  which 
the  latter  is  not  entitled,  is  liable  to  the 
true  owner  in  an  action  for  money  had 
and  reeeived  if  he  still  retains  the 
money,  or  where  he  has  paid  it  over  to 
the  principal  after  notice  or  knowledge 
of  a  paramount  right  in  a  third  person. 
Alexandek  v.  Cotnb,  ante,  1040. 

And  this  is  also  the  doctrine  of  Gray 
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AKNOTATION— RECOVERY  OF  MONEY  PAID  TO  AGENT. 


V.  Ellis  (1913)  164  OaL  481,  129  Pac. 
791,  holding  that  an  agent  receiving 
money  for  stock  .in  a  designated  cor- 
poration who  used  it  to  buy  stock  in  an- 
other corporation  is  liable  to  the  orig- 
inal subscriber  for  the  money  received, 
and  may  be  held  in  an  .action  for  money 
had  and  received,  the  action  being  based 
upon  the  implication  of  law  raised  by 
his  receipt  and  diversion  of  money. 

And  the  doctrine  was  applied  in  Till- 
man V.  Bungenstock  (1914)  1S5  Mo. 
App.  66,  171  S.  W.  938,  holding  that 
where  a  subagent  paid  to  the  principal 
agent  .money  collected  by  him  for.  the 
princiiMtl,  with  notice  that  the  money  be- 
longed to  a  third  person,  he  was  liable 
to  the  latter  for  the  money  thus  received 
and  paid. 

And  see  also  Newburyport  v.  Spear 
(1910)  204  BlasB.  146,  131  Am.  St.  Rep. 
652,  90  N.  E.  522,  holding  that  where 
'  broken  receive  money  from  the  treas- 
urer of  a  municipality  which  he  had  em- 
bezzled from  it,  and  the  money  was  paid 
under  such  circumstances  as  to  charge 
them  with  knowledge  of  the  title  of  the 
municipality  thereto,  they  are  liable  to 
it  for  the  money  thus  received  in  an 
action  for  money  had  and  received, 
although  they  had  paid  the  amount  less 
their  commission  over  to  the  principal. 

Applying  the  same  doctriae  in  Bliz- 
zard v.  Brown  (1913)  152  Wis.  160,  139 
N.  W.  737,  it  is  held  that  where  an  attor- 
ney at  law  collected  a  judgment  and 
turned  it  over  to  his  client,  with  knowl- 
edge that  the  latter  was  not  entitled  to 
it,  the  judgment  having  been  reversed  on 
appeal,  he  was  liable  to  the  true  owner 
for  the  amount  collected.  It  does  not 
appear  in  the  foregoing  case  that  the 
action  was  for  money  had  and  received. 
In  an  action  of  this  character  in  Marine 
Co.  V.  Milwaukee  (1912)  151  Wis.  239, 
138  N.  W.  640,  it  was  held  that  where 
a  city  treasurer  had  paid  over  to  the 
persoB  entitled  thereto  mon^y  collected 
on  a  special  assessment,  an  action  for 
money  had  and  received  could  not  be 
maintained  by  the  taxpayer  against-  the 
city  to-  recover  the  money.  This  holding 
was  based  on  the  ground  that  the  com- 
mon-law action  for  money  had  and  re- 
ceived was  based  on  a  loss  occasioned 
the  plaintiff  on  account  of  payment  of 
the  money  and  also  the  consequent  en- 
richment of  the  defendant,  and  it  cannot 
be  maintained  where  the  defendant  de- 
rived no  benefit  therefrom. 

It  has  been  held  that  the  liability  of 
an  agent  receiving  for  his  principal 
money  paid  through  mistake  depends 
upon  whether  or  not  he  had  iwsseaaion 
I..R.A.101«D. 


of  the  money  at  the  time  he  was  notified 
of  the  mistake.  If  he  turned  the  money- 
over  to  his  principal'  or  /disbursed  it 
under  the  tatter's  direction  without, 
knowledge  of  the  mistake,  he  cannot  be 
held.  Rogers  v.  Durrenoe  (1013)  10  Oa. 
App.  657,  73  S.  E.  1083.  And  an  actioi. 
for  money  had  and  .received  cannot  be 
maintained,  against  an  agent  to  recover 
money  paid  him  for  his  principal  which 
he  in  good  faith  duly  turned  over  to  the 
latter.  Crafts  v.  Trafford  (1913)  — 
B.  L  —,.85  AtL  673>  Nor  is  an  agent 
liable  to  answer  for  money  voluntarily 
paid  to  him  as  agent  for  hia  principal, 
to  whom  he  paid,  the  money  without  no- 
tice of  any  claim  thereto  by  the  party 
from  whom  he  received  it.  Lang  v. 
Friedman  (1912)  166  Mo.  App.  354^  148 
S.  W.  932. 

Where  a  purchaser  dealt  with  an 
agent  and  paid  him  as  agent  for  the 
principal  a  portion  of  the  purchase  price 
of  the  Bubject-matter  of  the  sale,  al- 
though the  contract  of  sale  provides  for 
the  return  under  certain  conditions  of 
the  money  thus  paid,  and  the  purchaser 
becomes  entitled  to  a  return  of  the 
money  under  these  conditions,  he  cannot 
hold  the  agent  therefor  where  the  latter 
turned  the  money  over  to  his  principal 
before  the  conditions  existed  entitling 
the  purchaser  to  its  return.  Levine  v. 
Field  (1909)  114  N.  Y.  Supp.  819.  But 
an  agent  is  liable  in  an  action  for  money 
had  and  received  to  the  person  from 
whom  he  received  money  for  his  prin- 
cipal under  a  contract  to  be  performed 
by  the  latter,  where  the  principal  fails 
to  perform  and  the  agent  retains  posses- 
sion of  the  money.  Pancoast  v.  Dins- 
more  (1909)  105  Me.  471,  134  Am.  St. 
Rep.  582,  75  Atl.  43.  A.  G.  S. 


KANSAS  SUPREMK  COCRT. 

,  •  HARVEY  G.  KARNS 

V. 

ATCHISON,    TOI'EKA,    4    SANTA    FE 
RAILWAY    COMPANY,   Appt. 

(87  Kan.  164,  123  Pac.  758.) 

Master  —  ins|)ectlon  —  rule  —  interpre- 
tation. 

1.  A  rule  of  a  railway  company,  requir- 
ing  all   braUemen   to   inspect  carefully    at 

Headnotes  by  Poktbb,  J. 


Note.  —  As  to  servant's  assumption  of 
risk  of  dangers  created  by  the  master's  neg- 
ligence which  might  have  heea  discovered  by 
the  exercise  of  ordinary  care  on  the  part  of 
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every  Slop  tlie  coupling  apparatus  and  other 
iippiianccs,  and  to  report  W)  the  conductor 
anything  found  out  of  order,  is  subject  to 
a  reasonable  interpretation,  measured  iii  de- 
cree by  the  opportunity  to  exainine  and  the 
cbaraoter  of  the  existing  defect. 
for  other  cases,  aee  Maater  and  Berwmt,  II. 
M,  3,  in  Uig.  1~5Z  N.  8.  .    ,     . 

Trial  —  Jury  •»  negligence  —  Injury. 

2.  Where  such  a  rule  is  in  force,  and  a 
brakeniaii  is  injured  by  a  defect  in  an  ap- 
piitiiicf!  of  whieh  he  is  ignorant,  but  which 
lie  niiuht  have  discorered  by  inspection,  the 
question  of  his  contributory  negligence  is 
^nerally  for  the  jury  to  determine,  taking 
into  consideration  the  rule  and  the  circum- 
stances shown  by  the  evidence. 

I'^or  other  aises,  see  Trial,  II.  o,  8,  in  Dig. 

1-52  N.  8. 
Master  —  rule  ^  measure  of  duty. 

3.  Under  the  facts  in  this  case,  the  de- 
fendant could  not,  by  adopting  such  a  rule, 
thereby  relieve  itself  from  liability  for  a 
failure  to  furnish  plaintiff  with  reasonably 
safe  appliances,'  the  jury  having  found,  up- 
on sufficient  evidence,  that  it  was  not  prac- 
ticable for  plaintiff,  by  inspection,  to  dis- 
cover the  defect. 

For  other  cases,  tee  Uaater  and  Servant,  II. 

o,  in  Dig.  1-52  ?f.  8. 
Evidence  ^  snlBciency. 

4    The  evidence  is  held  sufficient  to  war- 
rant a  finding  that  plaintiff  was  not  guilty 
•of  contril)Utory  negligence. 
For  other  oases,  see  Evidence,  XII.  d.  in 

Dig.  1-52  N.  8. 
Master  —  assumption  of  risk  —  Injury. 

5.  The  plaintiff  is  held  not  to  have  as- 
sumed the  risk  of  injury  from  a  defect  in 
a  coupling  and  drawbar  of  which  he  was 
ignorant,  and  which  he  had  no  reasonable 
opportunity  to  discover  by  inspection. 
For  other  cases,  see  Master  and  Servant,  II. 

b,  in  Dig.  1-52  3V.  8. 

(May  U,  1912.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Harvey  Coun- 
ty in  plaintiff's  favor  in  an  action  brought 
to  recover  damages  for  injury  to  plaintiff's 
hand  while  in  defendant's  employ  as  a 
brakeman.  Affirmed.  The  facts  are  stated 
in  the  opinion. 

Messrs.  AVUllam  R.  Smith,  Omen  J. 
Wood,  and  Alfred  A.  Scott,  for  appel- 
lant: 

The  plaintiff  failed  to  prove  any  negli- 
gence on  the  part  of  the  defendant.  On  the 
contrary  the  evidence  and  findings  of  the 
jury  conclusively  show  that  the  proximate 
cause  of  the  plaintiff's  injury  was  his  own 
negligence. 


the  servant,  see  note  to  St.  Louis,  I.  M.  & 
S.  R.  Co.  V.  Birch,  2S  L.R.A.(N.S.)  1250; 
and  generally  as  to  assumption  of  risk  of 
dangers  created  by  the  master's  negligence, 
see  note  to  Scheurer  v.  Banner  Rubber  Co. 
28  L.R.A.(N.S.)  1207. 
L.R-A.191«l). 


Atchison,  T.  A  S.  F.  K.  Co.  y.  Roth,  80 
Kanl  752,  104  Pac.  849;  Brown  v.  Chicago, 
R.  I.  &  P.  R.  Co.  59  Kan.  70,  52  Pac.  65; 
Yeaton  v.  Boston  &  L.  R,  Corp.  135  Mass. 
418;  Southern  B.  Co.  v.  Lyons,  25  L.R.A. 
(N.S.)  335,  95  C.  O.  A.  55,  169  Fed,  567; 
Gulf,  C.  &  S.  F.  R.  Cow  v.  Mayo,  14  Tex. 
Civ.  App.  253,  37  S.  W.  659;  Watson  v. 
Houston  &  T.  C.  R.  Co.  58  Tex.  434;  Arn- 
old V.  Delaware  A  H.  Canal  Co.  125  N.  Y. 
15,  25  N.  E.  1064;  Kelley  v.  Chicago,  St.  P. 
M.  &  0.  R.  Co.  36  Minn.  490,  29  N.  W. 
173;  Chicago  &  N.  W.  R.  Co.  v.  Ward,  61 
111.  130;  Chesapeake  A  0.  R.  Co.  v.  Hen- 
nessey, 38  C.  C.  A.  307,  96  Fed.  713;  Mar- 
shall V.  St.  Louis,  I.  M,  A  S.  R  Co.  78  Ark. 
213,  115  Am.  St.  Rep.  27,  94  S.  W.  56,  8 
Ann.  Cas.  420;  Norman  v.  Southern  R. 
Co.  119  Tenn.  401,  104  S.  W.  88;  Flanagan 
V.  Chicago  A  N.  W.  R.  Co.  45  Wis.  98,  50 
Wis.  462,  7  N.  W.  337;  Brooks  v.  North- 
ern P.  R.  Co.  47  Fed.  687;  Olvde  v.  Rich- 
mond A  D.  R.  Co.  18  C.  C.  A.  4"67,  25  U.  S. 
App.  642,  72  Fed.  121;  Louisville  A  N.  R. 
Co.  V.  Pearson,  97  Ala.  211,  12  So.  170: 
Ft.  Wayne,  C.  A  L.  R.  Co.  v.  Gruff,  132 
Ind.  13,  31  N.  E.  460;  Alexander  v.  Louis- 
ville A  N.  R.  Co.  83  Ky.  589;  Shields  v. 
New  York  C.  A  H.  R.  R.  Co.  133  N.  Y.  557, 
30  N.  E.  596,  reversing  60  Hun,  686,  39  N. 
Y.  S.  R.  750,  15  N.  Y.  Supp.  613;  Rich- 
mond A  D.  R.  Co.  V.  Dudley,  90  Va.  304, 
18  S.  E.  274;  Beall  v.  Pittsburgh,  O.  A  St. 
L.  R.  Co.  38  W.  Vs.  625,  18  S.  E.  729: 
Norfolk  A  W.  R.  Co.  v.  Emmert,  83  Va.  640, 
3  S.  E.  145;  Scott  v.  Oregon  R.  A  Nav.  Co. 
14  Or.  211,  13  Pac.  98;  Matchett  v.  Cincin- 
nati, W.  A  M.  R.  Co.  132  Ind.  334,  31  N.  E. 
792;  Chicago  A  A.  R.  Co.  t.  Bragonier,  lltt 

111.  61,  7  N.  E.  686;  La  Croy  v.  New-  York. 
L.  E.  A  W.  R.  Co.  182  N.  Y.  570,  30  N.  E. 
391 ;  Bennett  v.  Northern  P.  R.  Co.  2  N.  D. 

112,  13  L.R.A.  465,  49  N.  W.  408;  Karrer 
V.  Detroit,  G.  H.  A  M.  R.  Co.  76  Mich.  400, 
43  N.  W.  370;  Louisville  A  N.  R,  Co.  v. 
Orr,  91  Ala.  548,  8  So.  360;  Union  P.  R. 
Co.  v.  Fray,  31  Kan.  739,  3  Pac.  550. 

Messrs.  J.  D.  Houston  and  Bowman  & 
Bowman  also  for  appellant. 

Messrs.  R.  R.  Vermilion,  Earle  W. 
Evans,  and  Joseph  G.  Carey,  with  Messrs. 
Ezra  Branlne  and  Harry  XV.  Hart,  for 
appellee : 

If  plaintiff  was  required  by  defendant  to 
use  dangerous  and  defective  appliances  and 
instrumentalities,  before  requiring  him  to 
so  do,  it  was  in  duty  bound  to  notify  plain- 
tiff of  their  defective  condition  and  thereby 
warn  him  of  the  extra  hazards  incident  to 
their  use,  to  the  end  that  plaintiff  might 
be  on  his  guard  to  use  a  degree  of  care 
commensurate  with  the  extra  haziards  at- 
tending the  use  of  such  dangerous  and  de- 
fective appliances  and  instrumentalities. 
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MisBouri,  R.  &  T.  R.  Co.  v.  Quinlan,  77 
Kan.  136,  93  Pac.  632;  Linker  v.  Union  P. 
R.  Co.  82  Kan.  580,  109  Pac.  678;  Sar- 
gent Co.  V.  Baublis,  215  HI.  428,  74  N.  E. 
455;  Cliicago,  I.  t  L.  R.  Co.  v.  Barker,  169 
Ind.  670,  17  L.R.A.(N.S.)  542,  83  N.  E.  369, 
14  Ann.  Cas.  375;  Illinois  Steel  Co.  v.  0«- 
trowski,  194  111.  376,  62  N.  E.  822;  Taylor 
V.  Felsing,  161  111.  331,  45  N.  E.  161 ;  Adams 
Exp.  Co.  V.  Aldridgc,  20  Colo.  App.  74,  77 
Pac.  6:  East  v.  Amburn,  47  Ind.  App.  530, 
94  N.  E.  895 ;  Atchison,  T.  &  S.  F.  R.  Co.  v. 
Penfold,  57  Kan.  148,  45  Pic.  57*4;  Atchi- 
son, T.  &  S.  F.  R.  Co.  V.  Holt,  29  Kan.  150; 
Solomon  R.  Co.  t.  Jones,  30  Kan.  601,  2 
Pac.  657 ;  Atchison,  T.  4  S.  F.  R.  Co.  v.  Na- 
pole,  55  Kan.  401,  40  Pac.  669;  St.  Louis 
&  S.  F.  R.  Co.  V.  Morris,  76  Kan.  836,  13 
L.R.A.(N.S.)  1100,  93  Pac.  153;  1  Shearm. 
&  Redf.  Neg.  §  203;   1  Labatt,  Mast.  &  S.  i 

§  in.  I 

The  defendant  failed  in  the  performance 
of  its  personal  and  unassignable  duty  to 
the  plaintiff,  and  negligently  required  him 
to  handle  dangerous  and  defective  cars.        , 

Missouri,  K.  &  T.  R.  Co.  v.  Quinlan,  77  ! 
Kan.  126,  93  Pac.  632;  Kansas  City,  M.  &  ' 
O.  R.  Co.  V.  Looaley,  76  Kan,  103,  90  Pac. 
990. 

Porter,  J.,  delivered  the  opinion  of  the 
court:  I 

This  is  an  appeal  from  a  judgment  re-  ] 
covered  by  the  plaintiff  for  $1,000  damages 
for  an  injury  to  his  hand,  incurred  while 
in  defendant's  employ  as  a  brakeman.     At  ' 
the  time  of  the  injury,  he  was  head  brake-  i 
man,    twenty-four    years    old,    with    eight 
months'  experience  in  the  service.    The  ac-  ' 
cident   happened   about   10   o'clock   in   the  ; 
forenoon.     An  engine  and  three  cars  were  I 
detached  from  a  train,  for  the  purpose  of 
picking  up  four  cars  on  a  spur  track.    The  ' 
last  two  of  these  four  were  foreign  cars,  ■ 
and   the   rear   one   was   in   bad   order;    the  ' 
drawbar  and  timbers  of  the  coupling  having  ' 
been  pulled  out,  and  the  car  fastened  to  the  , 
next  car  by  a  chain.     After  the  conductor 
had  coupled  the  string  of  four  cars  to  the 
others,    the    engine    started    towards    the 
switch.     The  conductor  directed  the  plain- 
tiff to  get  upon  top  of  the  cars  and  release 
the  brake  on  the  rear  car.    Plaintiff  climbed 
up  the  side  ladder  on  the  third  or  fourth 
car  from  the  engine,  walked  on  top  of  the 
train    to   the   rear    car,   and    releaised   the 
brake.    He  then  walked  forward  to  the  end 
of  that  car,  and  climbed  down  the  ladder 
between  that  and  the  next  car.    These  were 
the  foreign  cars.    When  he  was  at  the  bot- 
tom of  the  ladder,  the  engine  stopped,  the 
slack  ran  up,  the  two  cars  came  together, 
and,  because  of  the  absence  on  the  rear  car 
L.R.A.1916D. 


of  the  drawbar  and  timbers,  his  hand  was 
caught  and  crushed. 

The  defense  was  contributory  negligence 
and  assumed  risk.  The  plaintiff  testified 
that  when  the  cars  were  coupled  to 
the  others  he  was  about  three  car  lengths 
from  them,  and  did  not  know  until  he  was 
injured  that  there  was  a  defective  coup- 
ling. 

The  jury  returned  answers  to  a  number 
of  special  questions,  including  the  follow- 
ing: 

Q.  3.  Had  plaintiff  paused  a  moment 
and  made  use  of  his  eyesight  and  looked 
down  in  front  of  him,  between  the  cars  in., 
question,  before  he  descended,  would  he 
have  observed  a  dangerous  and  defective- 
condition  in  and  about  the  coupling  ap- 
paratus between  said  cars? 

A.  3.  Possible,  yes;  but  not  practica-- 
ble. 

Q.  4.  What,  if  anything,  would  have 
prevented  plaintiff  from  seeing  the  charac- 
ter and  condition  of  the  coupling  apparatus 
between  the  cars  in  question,  if  he  had 
looked  at  them  before  he  descended  from, 
the  top  of  the  cars? 

A.  4.  Not  anything. 

Q.  5.  To  one  observing  the  condition 
of  the  coupling  apparatus  between  the  cars 
in  question,  would  it  appear  obviously  dan- 
gerous for  one  to  go  in  between  said  cars 
and  climb  up  or  down  the  ladder  while  the 
cars  were  in  motion,  and  liable  to  stop  at 
any  moment? 

A.  5.  Yes. 

Q.  6.  In  the  book  of  rules  furnished  to- 
and  in  use  by  plaintiff  and  other  employees 
of  defendant  at  and  prior  to  the  time  in 
question,  was  it  provided  by  rule  417  that 
"brakemeq  should  inspect  carefully  at  every 
stop,  the  condition  of  journals,  hand  holds, 
stirrups,  ladders,  and  coupling  apparatus, 
and  if  anything  in  connection  therewith  ia 
out  of  order  it  must  be  immediately  re- 
ported to  the  conductor.  This  rule  will  ap- 
ply to  cars  in  their  train  as  well  as  those 
handled  at  stations  in  switching?" 

A.  6.  Yes. 

The  evidence  justified  the  finding  that 
plaintiff  was  in  the  exercise  of  reasonable 
care.  It  seems  unreasonable  to  say  that  he 
should  have  discovered  the  defective  coadi- 
tion  of  the  drawbar  and  coupling  by  look- 
ing down  between  the  cars,  as  he  walked 
over  them  on  his  way  to  the  rear,  or  that, . 
before  passing  down  the  ladder,  he  should 
have  stepped  to  the  edge  of  the  roof  of  the 
car  and  looked  down.  The  jury  evidently 
meant  by  their  answers  that  it  was  possi- 
ble, but  impracticable,  for  him  to  have  dis- 
covered the  dangerous  conditions  in  either 
manner.  His  testimony  was  that  he  went 
down  the  ladder  with  his  face  to  Hio  rear 
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of  tbe  train,  and  that  he  was  obliged  to 
turn  around  in  order  to  use  the  ladder; 
-and.  common  observation  shows  that  this 
waa  the  natural  and  the  only  practicable 
manner  of  getting  down  the  ladder. 

Under  the  facta  shown  in  this  case,  the 
-defendant  could  not,  by  adopting  a  rule  re- 
quiring all  brakemen  to  inspect  couplings 
and  drawbars,  thereby  relieve  itself  from 
the  responsibility  for  a  failure  to  furnish 
its  employee  with  reasonably  safe  applian- 
ces. The  evidence  shows  that  the  employee 
had  no  reasonable  opportunity  to  malce  the 
inspection  required  by  the  rule.  Cases  Cited, 
therefore,  holding  that  employees  whose  du- 
ties require  them  to  inspect  cars  cannot  re- 
cover for  injuries  caused  by  their  failure 
to  inspect,  are  not  applicable.  A  similar 
rule  was  said  to  be  "subject  to  a  reasonable 
interpretation,  measured  in  degree  by  the 
opportunity  to  examine  and  the  character 
of  the  existing  defect."  Myers  v.  Erie  R. 
Co.  44  App.  Div.  11,  60  N.  Y.  Supp.  422, 
423.  In  that  oaae,  notwithstanding  the 
Tule,  a  brakemau  was  allowed  to  recover  for 
an  injury  caused  by  a  defective  appliance 
«f  which  he  was  ignorant,  where  he  had  no 
opportunity  to  examine  the  appliance  be- 
fore he  used  it.  In  McKnight  v.  Brook- 
lyn Heights  R.  Co.  23  Misc.  527,  51  N.  Y. 
Supp.  738,  it  was  held  that  the  examination 
contemplated  by  a  similar  rule  was  not  a 
thorough  inspection,  but  such  a  general  one 
as  the  time  given  for  the  purpose  allowed; 
and  that  the  question  of  contributory  negli- 
gence was  for  the  jury  to  determine,  taking 
into  consideration  the  rule  and  all  the  cir- 
cumstances in  evidence.  In  Chicago,  St.  L. 
&  P.  E.  Co.  V.  Fry,  131  Ind.  319,  28  N.  E. 
089,  the  Indiana  court  used  this  lan- 
guage: "We  are  of  the  opinion  that  the 
duties  put  upon  the  brakeman  by  the  rule 
in  qnestion  adds  Tei7  little  to  the  duties 
placed  upon  him  by  the  rules  of  law.  Some- 
thing more  than  the  mere  making  of  a  rule 
requiring  brakemen  to  make  inspection  of 
the  implements  and  machinery  used  by  them 
is  necessary,  in  order  to  shield  the  master 
irom  the  consequences  of  a  failure  to  per- 
form the  duties  of  furnishing  safe  imple- 
ments and  machinery  imposed  by  law  upon 
him.  He  must  have  the  appliances  and  op- 
portunity for  making  such  inspection.!  The 
^uty  imposed  by  law  upon  railway  com- 
panies of  furnishing  reasonably  safe  cars 
and  appliances  for  the  use  of  brakemen  in 
its  employ  is  for  the  protection  of  life  and 
limb,  both  of  which  are  sacred  in  the  eye  of 
the  law;  and  public  policy  forbids  that  the 
master  should  be,  in  any  manner,  relieved 
of  that  duty,  without  providing  for  the  per- 
■formance  of  the  same  by  some  other  agency 
as  fully  as  required'of  the  master."  p.  329. 

In  reference  to  a  rule  of  the  same  kind,  it 
L.R.A.1916D. 


was  said  by  the  supreme  court  of  Califor- 
nia: "If  the  rule  was  utterly  impracti- 
cable, or  rendered  so  by  the  mode  and  the 
conditions  under  which  service  was  re- 
quired>  and  the  servant  is  injured  because 
not  following  an  impracticable  rule,  and 
cannot  therefore  maintain  an  action  for 
damages,  then  the  rule  is  plainly  not  for 
the  protection  of  the  servant,  but  of 
the  employer.  It  is  a  provision  relieving 
the  employer  from  the  obligations  imposed 
upon  him  by  law  to  use  ordinary  diligence 
in  furnishing  safe  appliances  with  which  to 
work  and  safe  conditions  for  the  perform- 
ance of  the  service.  So  far  as  the  rule  has 
that  effect,  it  is  against  public  policy  and 
void."  Holmes  v.  Southern  P.  Co.  120  Cal. 
357,  362,  363,  52  Pac.  652,  654,  4  Am.  Neg. 
Cas.  120.  See  also  Louisville  &  N.  R.  Co.  v. 
Foley,  94  Ky.  220,  227,  21  S.  W.  866. 

A  rule  or  special  order  of  which  the  serv- 
ant has  notice  may  put  upon  him  the  djuty 
of  inspection,  provided  he  is  given  reason- 
able opportunity  to  comply  with  it,  but 
only  to  the  extent  to  which  such  investiga- 
tion is  within  the  reasonable  capacity. 
Chicago  &  A.  R.  R.  Co.  v.  Merriman,  95  111. 
App.  628;  1  Sbearm.  &  Redf.  Neg.  6th  ed. 
§  217;  20  Am.  &  Eng.  Enc.  Law,  104.  The 
only  opportunity  the  plaintiff  had  for  in- 
specting the  drawbar  was  when  the  string 
of  cars  passed  him  three  or  four  car  lengths 
away,  or  while  he  walked  over  the  cars  to 
get  to  the  rear,  or  when  he  passed  down  the 
ladder.  The  jury  have  said  that,  while  it 
was  possible,  it  was  not  practicable,  for  him 
to  have  made  the  discovery  at  these  times; 
and  the  evidence  seems  to  justify  the  find- 
ing. Applying  the  principle  -stated  in  the 
cases  cited,  there  was  no  error  in  the  in- 
struction reepecting  plaintiff's  duty  under 
rule  417. 

In  1  Labatt,  Master  v.  Servant,  §  417,  the 
author  says  that  "such  rules  should  receive 
a  reasonable  interpretation,  and  that  the 
obligations  of  the  servants  should  be  de- 
termined with  reference  both  to  the  charac- 
ter of  the  defect  and  to  his  ability  to  make 
an  examination."  The  Alabama  court  has 
declared  that  such  rules  are  inoperative,  so 
far  as  they  contravene  the  principle  which 
requires  an  employer  to  iuruish  sod  main- 
tain suitable  appliances,  and  the  right  of 
the  employee  to  presume  that  this  has  been 
done.  Louisville  &.  N.  R.  Co.  v.  Pearson, 
97  Ala.  211,  12  So.  176.  We  approve  this 
doctrine,  and  think  it  may  be  stated,  as  a 
general  rule,  that  whether  the  failure  of  the 
servant  to  make  the  examination  in  com- 
pliance with  the  rules  was  negligence  is  for 
the  jury  to  determine.  Myers  v.  Erie  R. 
Co.  44  App.  Div.  11,  60  N.  Y.  Supp.  422; 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Nicholson, 
—  Tex.  Civ.  App.  — ,  57  S.  W.  693. 
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It  18  claimed  that  the  court  enlarged  the 
isauea  by  an  instruction  that,  if  defective 
cars  were  required  to  be  handled,  it  was 
defendant's  duty  to  warn  its  employees 
thereof;  that  the  petition  contained  no 
ayermcnt  of  negligence  in  failing  to  notify 
plaintiff  of  the  defective  condition  of  the 
car;  and  that  there  is  no  finding  that  it 
was  the  company's  duty  to  give  such  notice. 
We  thinlv  the  law  Imposed  the  duty,  and 
no  finding  of  such  fact  was  necessary,  in 
view  of  the  other  findings;  and  that,  since 
the  duty  was  ca«t  upon  the  defendant  by 
the  relation  of  master  and  servant,  it  was 
not  necessary  to  allege  in  the  petition  that 
such  was  its  duty.  Negligence  always 
springs  from  gome  neglect  of  duty.  To  al- 
lege that  defendant  was  negligent  in  failing 
to  furnish  plaintiff  reasonably  safe  appli- 
ances, and  that  by  reason  of  his  ignorance 
of  the  defect  he  was  injured,  assumes  that 
the  defendant  was  also  negligent  in  failing 
to  warn  plaintiff  of  the  defect.  There  is 
no  claim  that  plaintiff  was  warned  of  the 
danger;  and  we  fail  to  discover  how  the 
defendant  could  have  been  prejudiced  by  the 
instruction,  stating  the  duty  of  the  defend- 
ant to  warn  its  employees,  in  case  tliey  were 
required  to  handle  cars  found,  upon  inspec- 
tion, to  be  defective. 

The  findings  and  evidence,  to  the  effect 
that  it  was  not  practicable  for  plaintiff,  in 
the  situation  in  which  he  was  at  the  time, 
to  discover  the  defect  which  occasioned 
the  injury,  dispose  of  the  defense  of  as- 
sumed risk,  as  well  as  that  of  contributory 
negligence.  Smith  v.  Chicago,  R.  I.  &  P. 
R.  Co.  82  Kan.  136,  28  L.R.A.(N.S.)  1255, 
107  Pac.  635;  Southern  Kansas  R.  Co.  v. 
Michaels,  67  Kan.  474,  46  Pac  938;  Atchi- 
son, T.  &  S.  F.  R.  Co.  v.  Bancord,  66  Kan. 
81,  71  Pac.  253. 

Finding  23  was  as  follows: 

Q.  23.  If  you  find  for  plaintiff,  then  state 
in  what  the  negligence  of  defendant  on 
which  you  base  your  verdict  consisted. 

A.  23.  On  a  bad  order  car. 


I  There  was  no  request  to  have  this  answer 
:  made  more  definite;  and,  in  view  of  the  evi- 
'  dence  and  the  other  findings,  it  is  apparent 

that  the  answer  means  that  defendant  wa» 
,  negligent  in  failing  to  furnish  the  plaintiff 

reasonably  safe   appliances  with  which   to 

work. 

I      Finding  27  was  as  follows: 
I      Q.  27.  Was  it  obviously  safer  for  plain- 
I  tiff  to  go  down  on  the  side  ladders  of  one  of 
:  the  cars  in  his  train,  than  to  go  down  on 

the  ladders  on  the  end  of  the  cars  where 

the  defective  appliances  were? 
A.  27.  Yes;  in  this  case. 

The  general  verdict  and  the  other  special 
flndings  preclude  the  idea  that  the  jury  in- 
tended by  this  answer  to  find  that  it  was- 
obviously  safer  to  the  plaintiff  for  him  to 
go  down  the  side  ladder,  instead  of  ueing^ 
the  end  ladder  on  the  defective  car.     It  is. 
the  duty  of  the  court  to  harmonize  the  spe- 
cial flndings,  if  that  can  be  done,  with  the 
purpose  of  upholding  the  general   verdict. 
The  other  special  findings  and  the  general 
verdict   clearly  show  that  the  jury   found 
that  plaintiff  did  not  know  of  the  defective 
I  condition  of  the  car.    If  this  were  true,  he 
I  could  not  be  negligent   in   using  the  first 
'  ladder  he  came  to,  or  any  other  which  ap- 
[  peared  to  be  convenient.     The  defendant's 
motion  for  judgment  upon  the  findings  wa» 
properly  overruled. 

Considering  the  entire  charge,  the  in- 
struction respecting  the  proof  of  contribu- 
tory negligence  is  free  from  the  error  which 
required  a  reversal  in  the  Merrill  Case. 
Missouri,  R.  &  T.  R.  Co.  v.  Merrill,  61  Kan. 
671,  60  Pac.  819.  The  first  instruction  given, 
required  the  plaintiff  to  prove  his  case  by 
a  preponderance  of  the  evidence,  and  ex- 
I  pressly  charged  that  "he  must  do  this  with- 
out it  appearing  that  he  was  guilty  of  neg- 
ligence which  contributed  directly  or  ma- 
terially to  his  injuries."  No  error  appears 
in  the  admission  of  evidence  or  in  the  in- 
structions. 

The  judgment  is  affirmed. 


KANSAS  SrPREMB  COURT. 
D.  D.  RAY  et  al. 

V. 

MISSOURI,   KANSAS,    i.    TEXAS    RAIL- 
WAY COMPANY,  Appt. 

(96  Kan.  8,  149  Pac.  397.) 

Carrier  —  time   tor  action   —  reanon- 
ablcuess. 

1.  A  contract  for  an  interstate  shipment 

Headnotes  by  Johnston,  Ch.  J. 
L.R.A.1916D. 


of  cattle  contained,  among  other  things,  m. 
stipulation  that  an  action  by  the  shipper 
to  recover  damages  because  of  injuries  and 
delays  occurring  during  the  transportation 
must  be  commenced  within  ninety-one  days 
after  the  happening  of  the  injuries  and  (fe- 
lays.  Held,  that  the  provision  is  not  un- 
reasonable nor  invalid. 
For  other  cases,  see  Carriers,  III.  q,  .},  tit 
Dig.  ISi  N.  a. 


Note.  —As  to  waiver  or  extension  of 
time  stipulated  in  carrier's  contract  for 
claim  or  suit  against  carrier,  see  annotation 
following  this  case,  post,  1049. 
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Saiue  —  negotiations  for  settlement  — 
effect. 

2.  Mere  negotiations  between  the  parties 
aa  to  settlement  or  compromise  of  the  claim 
did  not  waive  the  contract  limitations,  nor 
estop  the  carrier  from  iimisting  tiiat  the 
right  to  sue  had  been  lost  by  the  lapse  of 
time. 
For  other  cases,  see  Carriers,  III.  g,  4,  in 

Dig.  1-52  S.  8. 

(June  12,  1019.) 

APPKAF.  by  defendant  from  a  judgment 
of  the  District  Court  for  Labette  Coun- 
ty in  plaintiffs'  favor  in  an  action  brought 
to  recover  damages  for  injuries  to  and  de- 
lays in  transportation  of  stock,  because  of 
defendant's  n^ligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W,  W.  Brown  and  Jame*  W. 
Held,  for  appellant.: 

The  period  of  limitation  provided  in  the 
contracts  had  expired. 

Watt  V.  Missouri,  K.  ft  T.  R.  Co.  90  Kan. 
46«,  13(  Pac  600;  Missouri,  K.  t,  T.  B.  Co. 
V.  Harriman,  227  U.  S.  667,  67  L.  ed.  690, 
83  Sup.  Ct.  Rep.  397. 

The  defendant  could  not  under  the  law 
waive  the  stipulations  of  the  shipping  con- 
tract if  it  so  desired. 

Re  Bills  of  Lading,  29  Inters.  Com.  Rep. 
417. 

The  burden  was  upon  the  plaintiff  to  show 
a  compliance  with  the  terms  of  the  con- 
tract. 

Scandinavian  Coal  &  Min.  Co.  v.  Whit- 
taker,  40  Kan.  124,  19  Pac.  330)  Felix  v. 
Walker,  60  Kan.  407,  67  Pac  128;  Meeh  v. 
Missouri  P.  R.  Co.  61  Kan.  031,  60  Pac. 
319,  7  Am.  Neg.  Rep.  629. 

Mr.  Archie  D.  NealA,  for  appellees: 

Provisions  as  to  time  in  which  to  insti- 
tute action  may  be  waived. 

Watt  V.  Missouri,  K.  k  T.  R.  Co.  90  Kan. 
466,  135  Pac.  600. 

As  against  its  own  negligence  the  defend- 
ant cannot  contract. 

Missouri,  K.  t  T.  R.  Co.  v.  Frogley,  75 
Kan.  440,  89  Pac.  903. 

There  were  no  written  contracts  in  law, 
and  plaintiffs  have  the  right  to  avoid  the 
written  contracts. 

St.  Louis  t  8.  F.  R.  Co.  v.  Oorman,  79 
Kan.  643,  28  L.R.A.(N.S.)  637,  100  Pac. 
•47. 

No  defense  can  be  based  upon  the  written 
contracts  offered  in  evidence  by  defendant, 
for  the  reason  that  they  were  obtained  by 
compulsion. 

Chicago,  R.  I.  it,  P.  R.  Co.  v.  Cotton,  87 
Ark.  389,  112  8.  W.  742;   Cleveland,  C.  C. 
4  St.  L.  R.  Co.  V.  Hollowell,  172  Ind.  466, 
88  v.  E.  680. 
L.R.A.1916D. 


I    '  Johnston,  Cfa.  J.,  delivered  the  opinion 
I  of  the  court: 

I  This  action  was  before  this  court  on  a 
previous  appeal.  Rav  v.  Missouri,  K.  &  T. 
R.  Co.  90  Kan.  244'  133  Pac.  847.  Two 
actions  were  original  ly  brought  in  justice 
court  by  plaintiffs  to  recover  damages  on 
two  shipments  of  live  stock  from  Electra, 
Texas,  to  St.  Louis,  Missouri.  The  actions 
were  consolidated  in  an  appeal  to  the  dis- 
trict court,  where  the  plaintiffs  were  suc- 
cessful, and  on  an  appeal  to  this  court  the 
judgment  of  that  court  was  reversed,  and 
a  new  trial  ordered.  On  the  second  trial 
the  plaintiffs  again  prevailed,  and  the  rail- 
way company  appeals. 

It  appears  that  on  or  about  October  ii, 
1910,  plaintiff  shipped  seven  cars  of  cattle 
from  Electra,  Texas,  to  National  Stock 
Yards  at  East  St.  Louis,  Illinois,  or  St. 
Louis,  Missouri,  as  the  destination  is  spok- 
en of.  Four  of  the  cars,  containing  102 
head  of  cattle,  were  consigned  to  one  com- 
mission firm,  and  the  other  three  oars,  con- 
taining 74  head  of  cattle,  were  consigned 
to  another  Arm.  Contracts  covering  the 
shipment  provided  for  the  Aling  of  a  verified 
claim  for  any  damages  caused  by  injury  or 
delay  within  thirty  days  after  the  happen- 
ing, and  that  any  suit  for  damages  should 
be  begun  within  ninety-one  days  after  the 
happening.  It  appears  that  with  ordiiiary 
handling  the  cattle  -  should  have  arrived  at 
destination  in  time  to  have  been  marketed 
on  October  25,  1910,  but  for  some  reason  did 
not  arrive  until  about  7  P.  m.  of  that  day, 
causing  them  to  be  marketed  on  October  *26, 
1910,  when,  it  is  claimed,  the  market  price 
had  fallen  10  cents  a  hundred,  and  the  cattle 
had  shrunken.  Claims  were  'presented  to 
the  railway  company  by  the  commission 
firms  in  behalf  of  plaintiffs  on  October  31 
and  October  26,  1910,  respectively,  for  the 
loss  on  the  shipments:  On  the  four-car 
shipment,  $226.63,  comprising  $123.67  for 
"25  lbs.  per  head  excessive  shrink  on  102 
steers,  2,550  lbs.,  at  $4.85  per  cwt.,"  $98.- 
71  for  "10^  per  cwt.  decline  on  98,710  lbs.," 
and  $4.25  for  extra  feed  rendered  neces- 
sary; on  the  three-car  shipment,  $163.13, 
comprising  $87.87  for  "25  lbs.  shrink  on  74 
steers,  1,850  lbs.,  at  $4.75,"  $71.01  for  "10^ 
depreciation  in  value  of  cattle  account  ap- 
pearance," and  $4.25  for  additional  feed. 
The  railway  company,  after  investigating 
the  claims  for  some  time,  offered  to  pay  in 
settlement  of  the  former  $76.92,  and  of  the 
latter  $92.47.  This  was  not  acceptable,  it 
appears,  to  plaintiffs,  and  this  action  was 
begun.  Defendant's  demurrer  to  plaintiffs' 
reply  was  overruled,  and  on  the  trial  the 
jury  returned  a  verdict  for  plaintiffs  in  the 
sum  of  $306.61.    Defendant's  motion  for  a 
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new  trial  was  overruled,  and  it  now  appeals 
from  the  judgment  rendered  against  it. 

The  principal  complaint  of  the  defendant 
is  that  a  recovery  was  permitted,  although 
the  shipping  contracts  expressly  provided 
that  any  action  for  damages  would  be  waived 
unless  it  was  begun  within  ninety-one  days 
after  the  injury  was  sustained;  that  the 
alleged  damage  was  sustained  on  October 
26,  1910;  but  that  the  action  was  not  com- 
menced until  September  11,  1911.  The  cat- 
tle were  loaded  at  Eleotra,  Te^s,  where 
there  is  no  railroad  agent,  and  when  they 
reached  Wichita  Falls,  Texas,  which  has  the 
necessary  facilities,  the  contracts  were 
signed  in  behalf  of  the  plaintiffs  by  the 
parties  in  charge  of  the  cattle  and  who  ac- 
companied them  to  St.  Louis.  While  a  wit- 
ness stated  that  someone  at  Wichita  Falls 
told  the  representatives  of  plaintiffs  to  sign 
the  contracts,  and  that  they  must  be  signed 
before  the  train  went  out,  there  is  nothing 
in  the  record  showing  duress,  in  the  execu- 
{ion  of  the  contracts,  and  it  is  expressly 
stated  that  fraud  is  not  charged  or  relied 
on  by  the  plaintiffs.  The  parties  used  the 
contracts  as  transportation  on  the  trip  to 
St.  Louis,  and  nothing  is  found  in  the  tes- 
timony inconsistent  with  their  validity. 
The  contracts  being  valid,  and  the  shipment 
being  interstate,  the  Federal  law  controls, 
and  under  numerous  decisions  limitations 
in  shipping  contracts  like  those  in  question 
are  held  to  be  reasonable  and  valid.  Watt 
v.  Missouri,  K.  &  T.  R.  Co.  00  Kan.  466, 
135  Pac.  600;  Ray  v.  Missouri,  K.  t  T.  R. 
Co.  90  Kan,  244,  133  Pac.  847;  Missouri 
K.  A.  T.  R.  Co,  V.  Harriman,  227  U.  S.  667, 
57  L.  ed.  690,  83  Sup.  Ct.  Rep.  397 ;  Adams 
Exp.  Co.  V.  Croninger,  226  U.  S.  491,  57  L. 
ed.  314,  44  L.R.A.(N.S.)  257,  33  Sup.  Ct. 
Rep.  148:  Kansas  City  Southern  R.  Co.  v. 
Carl,  227  U.  S.  639,  57  L.  ed.  683,  33  Sup. 
Ct.  Rep.  391;  Michigan  C.  R.  Co.  v.  Vree- 
land,  227  U.  S.  59,  57  L.  ed.  417,  33  Sup. 
Ct.  Rep.  ]92,  Ann.  Cas.  1914C,  176.  The 
action,  as  we  have  seen,  was  not  brought 
within,  ninety-one  days  after  the  loss  was 
sustained,  nor  until  320  days  after  that 
time. 

It  is  insisted  by  plaintiffs  that  compliance 
with  the  condition  limiting  the  time  for 
bringing  the  action  was  waived  by  the  de- 
fendant. No  attempt  was  made  to  prove 
an  agreement  to  waive  the  limitation  nor  of 
any  intention  of  the  defendant  to  relinquish 
any  right  it  had  under  the  shipping  con- 
tract. Waiver  is  largely  a  question  of  in- 
tention. There  ia  no  waiver  unless  so  in- 
tended by  one  party  and  so  accepted  by  the 
other.  40  Cyc.  261.  It  is  claimed,  however, 
that  defendant's  statements  and  acts  are 
auch  as  to  estop  it  to  insist  on  the  applica- 
tion of  the  limitation.  A  number  of  letters 
L.R.A.1916D. 


were  exchanged  between  the  parties,  and 
the  contention  is  that  the  statements  there- 
in contained  were  such  as  to  lead  the  plain- 
tiffs to  the  belief  that  the  requirement  that 
an  action  upon  the  claims  must  be  brought, 
if  at  all,  within  ninety-one  days,  had  been 
abandoned,  and  that  a  strict  compliance 
with  it  would  not  be  insisted  on.  It  may  be 
assumed  that  the  condition  can  be  waived, 
and  also  that  one  party  may  so  act  as  to 
mislead  another,  and  so  as  to  be  estopped  to 
say  that  noncompliance  with  the  condition 
is  a  bar  to  the  maintenance  of  the  aoticn. 
Here,  however,  the  letters  on  which  estop- 
pel is  rested  were  not  written  until  long 
after  the  stipulated  period  of  limitation  hod 
expired.  Hie  time  began  to  run  on  October 
26,  1910,  and  the  first  letter  of  tJie  defend- 
ant touching  the  subject  and  upon  which 
a  claim  of  estoppel  is  rested  was  written 
near  the  end  of  the  following  April,  and 
at  that  time  the  bar  was  complete,  and  the 
right  to  bring  the  action  had  long  since 
been  lost.  The  subeequent  correspoudence 
disclosed  a  disposition  on  the  part  of  the 
defendant  to  investigate  the  merits  of  the 
claims,  and  to  settle  and  compromise  so 
much  of  them  as  were  deemed  to  be  just, 
but  nothing  indicating  an  intentional  re- 
linquishment of  any  of  the  rights  and  ad- 
vantages stipulated  under  the  contract.  The 
first  communication  from  defendant  was  a 
letter  written  on  November  5,  1910,  to  one 
of  the  commission  firms  who  bad  trans- 
mitted a  claim  to  it,  but  it  is  no  more  tkan 
an  acknowledgment  of  the  receipt  of  a  claim 
which  was  made  in  behalf  of  the  plaintiffs. 
The  purport  of  subsequent  letters  will  be 
stated.  On  April  29,  1911,  a  letter  was 
written  by  the  auditor  of  the  company  in 
response  to  one  by  the  representative  of  the 
plaintiffs,  stating  that  the  defendant  had 
taken  up  the  claims  with  the  legal  depart- 
ment, and  would  be  in  a  position  in  a  few 
days  to  advise  as  to  settlement.  On  Ma.7 
20th,  in  response  to  another  inquiry  in 
which  it  was  stated  that  the  claims  had 
been  turned  over  to  an  attorney,  the  auditor 
wrote  that  they  were  receiving  attention, 
and  would  not  be  unnecessarily  delayed,  and 
that  the  matter  had  been  referred  to  their 
attorney  in  Kansas,  and  as  soon  as  bis  re- 
port was  made  they  would  advise  plaintiffs 
of  what  disposition  would  be  made  of  the 
claims.  On  June  23,  1911,  the  plaintiffs' 
attorney  wrote  to  the  auditor  of  the  defend- 
ant that  the  claims  were  in  his  hands  for 
adjustment,  and  that  unless  adjustment  was 
soon  made  suit  would  be  brought  thereon. 
It  was  further  stated  that  he  would  only 
wait  a  few  days  to  know  the  purpose  of  the 
defendant.  On  June  29,  1911,  the  attora^ 
for  the  plaintiffs  again  wrote  with  reqteet 
to  the  claims,  stating  that  the  defendant 
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had  had  them  under  consideration  since  the 
26th  day  pf  last  October,  long  enough  to 
have  ascertained  the  facts  and  determined 
what  they  proposed  to  do.  He  also  added 
that  he  expected  to  leave  bis  office  about 
the  7th  day  of  July  for  a  time,  and  that 
he  must  know  about  the  claims,  and,  if  set- 
tlement was  not  made  before  tliat  time,  lie 
expected  to  institute  suits  on  them.  In 
July  the  auditor  of  the  defendant  wrote  the 
attorney  for  plaintiffs  in  respect  to  the 
claim  for  $163.13,  saying  that  their  in- 
vestigation showed  the  claim  to  be  exces- 
sive, both  as  to  the  shrinkage  of  the  cattle 
and  also  as  to  depreciation  in  value,  and 
he  added:  "We  are  willing  in  order  to  dis- 
pose of  this  claim  and  avoid  any  farther 
controvert  to  allow  $92.47  in  full  settle- 
ment. Kindly  advise  if  we  shall  issue 
voucher  in  favor  for  that  amount." 

On  July  3,  1911,  the  defendant  answered 
the  attorney  with  respect  to  the  claim  for 
$226.63,  stating  that  investigation  had  not 
been  completed  as  to  that  shipment,  but 
that  they  were  handling  the  matter  by  wire, 
and  would  advise  something  definite  as  to 
the  disposition  of  the  claitn  in  the  near 
future.  On  July  18th  the  auditor  of  the 
defendant  wrote  in  respect  to  the  claim  for 
$226.63,  saying  that  the  bill  submitted  was 
not  justified,  that  the  company  was  willing, 
in  order  to  dispose  of  the  claim,  to  allow  a 
reasonable  shrink,  together  with  extra  feed, 
and  stating:  "We  are  willing  to  allow 
$76.92  in  full  settlement  of  this  claim." 

The  statements  of  defendant  in  its  cor- 
respondence with  the  plaintiffs  indicate  a 
desire  to  compromise  and  settle  the  claims 
even  after  the  right  to  sue  on  them  had 
been  lost,  but  the  statements  and  negotia- 
tions about  settlement  at  that  time  cannot 
be  regarded  as  the  surrender  of  any  right 
by  the  defendant  or  the  waiver  of  a  bar 
which  had  already  fallen.    In  a  case  of  con- 


tract limitation  as  to  the  time  in  which  am 
aotioi^  may  be  brought  and  where  the  time 
had  not  yet  expired,  it  has  been  held  that 
negotiations  for  a  settlement  will  not  have 
the  effect  to  waive  the  time  limit  nor  estop 
a  party  from  asserting  that  the  right  t» 
maintain  an  action  has  been  lost.  Gooden 
V.  Amoskwig  F.  Ins.  Co.  20  N.  H.  7%; 
Blanks  v.  Hibernia  Ins.  Co.  36  La.  Ann. 
599;  McFarland  v.  Feabody  Ins.  Co.  6  W. 
Va.  426;  Phosnix  Ins.  Co.  y.  Lebcher,  20 
IlL  App.  450;  Metropolitan  Acci.  Asso.  v. 
CUfton,  63  111.  App.  162. 

There  is  no  basis  for  a  claim  that  the 
plaintiffs  were  induced  to  postpone  the  com- 
mencement of  an  action  within  the  stipu- 
lated time  by  anything  said  or  done  by  the 
defendant,  as  none  of  the  letters  touching 
the  subject  were  written  \mtil  long  after 
the  limitation  had  expired.  The  last  letter 
of  defendant  relating  to  the  compromise 
and  settlement  was  written  on  July  18, 
1911,  and  the  suit  was  not  brought  until 
fifty-four  days  after  that  time.  If  the  let- 
ters had  been  written  before  the  time  limit 
had  ej^ired,  and  had  been  such  as  to  have 
induced  plaintiffs  to  delay  bringing  suit 
until  after  the  stipulated  time,  and  because 
of  that  the  plaintiffs  had  become  entitled  to 
a  reasonable  time  after  the  final  offer  made 
hy  defendant  to  begin  an  action,  it  could 
hardly  be  contended  that  the  action  was 
brought  in  a  reasonable  time  after  July  18, 
1911.  However,  the  limitation,  as  we  have 
seen,  was  not  waived,  and  the  right  to  sue 
was  lost  to  the  plaintiffs  in  ninety-one  days 
after  the  damages  were  sustained. 

Because  the  right  to  sue  had  been  lost 
long  before  the  action  was  brought,  the  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  judgment 
in  favor  of  defendant. 

Petition  for  rehearing  denied. 


Annotation — ^Waiver  or  osftennon  of  time  stqnilated  in  carrier's  contract 
for  claim  or  suit  against  carrier. 


This  note  has  for  its  purpose  the  in- 
vestigation of  the  question  of  the  waiver 
or  extension  of  the  time  prescribed  by 
a  shipping  contract  for  the  ^ving  of  no- 
tice of  claim  for  loss  or  damage,  and  for 
the  bringing  of  suit  on  such  claim.  It 
is  not  intended,  therefore,  to  include 
cases  other  than  those  intolving  the  car- 
riage of  freight,  so  that  cases  consider- 
ing similar  stipulations  in  eonunuaioa- 
tion  contracts  are  not  in  point  hero. 

Stipulations  as  to  the  time  within 
which  notice  of  claims  for  loss  or  dam- 
age must  be  given,  and  suit  thereon 
commenced,  are  not  unfrequent  in  ship- 
L.R.A.1916D. 


ping  contracts,  and  since  the  validity  of 
such  requirements,  especially  those  as  to 
notice,  is  generally  sustained  if  reason- 
able, the  questions  whether  the  carrier 
can  waive  these  contract  rights,  and,  if 
so,  what  amounts  to  a  waiver  or  exten- 
sion of  the  time  stipulation,  'are  of  con- 
siderable im{>ortance  to  the  shipping 
public. 

StipnlatloMS  «■  t«  »otloe  of  claim. 

Stipulations  in  shipping  contracts  re- 
quiring notice  of  claims  for  loss  or  dam- 
age to  be  given  within  a  prescribed  time 
are  for  the  protection  and  benefit  of  the 
earrier<     They  are  intended  to  prevent 
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frand  by  giving  the  carrier  an  opportu- 
nity to  investigate  the  elaim  while  the 
best  evidence  thereof  is  still  easily  ob- 
tainable. Being  thus  for  the  benefit  of 
the  carrier,  such  stipulations — apart 
from  the  effect  of  statutory  provisions 
designed  to  prevent  discrimination 
among  shippers — may,  according  to  the 
rule  sustained  by  substantially  all  the 
cases  passing  on  this  question,  be  either 
expressly  or  impliedly  waived  by  the 
carrier. 

Implied  waiver  by  conduct,  however, 
is  the  one  most  frequently  relied  on  in 
the  cases.  Among  the  many  authorities 
that  might  be  cited  here  in  support  of 
these  views  are  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Shepherd  (1914)  113  Ark.  248, 
168  S.  W.  137;  St.  Louis  Southwestern 
R.  Co.  V.  Grayson  (1909)  89  Ark.  154, 
nS  S.  W.  933;  St.  Louis,  I.  M.  &  S.  R. 
Co.  V.  Jacobs  (1902)  70  Ark.  401,  68  S. 
W.  248;  Klair  v.  Philadelphia,  B.  &  W. 
R.  Co.  (1910)  2  Boyce  (Del.)  274,  78  Atl. 
1085;  Post  V.  Atlantic  Coast  Line  R.  Co. 
(1912)  138  0».  763,  76  S.  E.  45;  Arnold 
V.  Louisville  &  N.  R.  Co.  (1908)  4  Oa. 
App.  519,  61  S.  E.  1050;  Banks  v.  Penn- 
sylvania R.  Co.  (1910)  111  Hinu.  48, 
126  N.  W.  410;  Frankfurt  v.  Weir 
(1903)  40  Misc.  683,  83  N.  Y.  Supp.  112; 
St.  Louis  &  S.  F.  R.  Co.  v.  James  (1912) 
36  Okla.  196,  128  Pac.  279;  St.  Louis  & 
S.  F.  R.  Co.  V.  Ladd  (1912)  33  Okla.  160, 
124  Pac.  461 ;  Eckert  v.  Pennsylvania  R. 
Co.  (1905)  211  Pa.  267, 107  Am.  St.  Rep. 
571,  60  Atl.  781,  18  Am.  Neg.  Rep.  594; 
Crawford  v.  Southern  R.  Co.  (1915)  101 
S.  0.  522,  86  S.  E.  19. 

It  should  be  observed,  however,  that 
the  foregoing  cases  were  decided  upon 
principles  applicable  as  between  the  car- 
rier and  the  particular  shipper  whose 
claim  was  involved,  and  apparently  did 
not  consider  the  effect  of  statutory  pro- 
visions, like  those  in  the  interstate  eom- 
merce  act  and  in  many  of  the  state  stat- 
utes, against  discrimination  as  between 
shippers.  In  this  connection  attention 
is  called  to  the  ease  of  A.  J.  Phillips  Co. 
V.  Grand  Trunk  Western  R.  Co;  (1914) 
236  TJ.  S.  663,  59  L.  ed.  774,  35  Sup.  Ct. 
Rep.  444,  though  it  is  not  strictly  within 
the  scope  of  this  note.  In  holding  in  that 
case  that  tUe  failure  to  file  a  complaint 
for  reparation  of  an  overchai^e  within 
the  two  years  allowed  by  the  Hepburn 
amendment  (34  Stat,  at  L.  590,  chap. 
3591,  Comp.  Stat.  1»13,  §  8584)  notMily 
barred  the  remedy,  but  destroyed  the 
liability,  and  that  any  rule  of  state  prac- 
tice which  precluded  defendant  from 
taking  advantage  of  the  statute  of  limi- 
tations bv  general  demurrer  was  insp- 
L.R.A.19ieD. 


plicable,  the  court  said:  "The  obliga- 
tion of  the  carrier  to  adhere  to  the  legal 
rate,  to  refund  only  what  is  permitted 
by  law,  and  to  treat  all  shippers  alike, 
would  have  made  it  illegal  for  the  car- 
riers, either  by  silence  or  by  express 
waiver,  to  preserve  to  the  Phillips  Com- 
pany a  right  of  action  which  the  statute 
required  should  be  asserted  within  a 
fixed  period.  '  To  have  one  period  of  lim- 
itation where  the  complaint  is  filed  be- 
fore the  Commission,  and  the  varying 
periods  of  limitation  of  the  different 
states  where  a  suit  was  brought  in  a 
court  of  competent  jurisdiction;  or  to 
permit  a  railroad  company  to  plead  the 
statute  of  limitations  as  against  some, 
and  to  waive  it  as  against  others,  would 
be  to  prefer  some  and  discriminate 
against  others,  in  violation  of  the  terms 
of  the  commerce  act,  which  forbids  all 
devices  by  which  such  results  may  be  ac- 
complished. The  prohibitions  of  the 
statute  against  unjust  discrimination  re- 
late not  only  to  inequality  of  charges  and 
inequality  of  facilities,  but  also  to  the 
giving  of  preferences  by  means  of  con- 
sent judgments,  or  the  waiver  of  defenses 
open  to  the  carrier.  The  railroad  com- 
pany, therefore,  was  bound  to  claim  the 
benefit  of  the  statute  here,  and  could  do 
so  here  by  general  demurrer." 

The  phraseology  of  the  statutory  pro- 
vision, "All  complaints  shall  be  filed 
.  .  .  within  two  years  from  the  time 
the  cause  of  action  accrues,  and  not 
after,"  sustained  the  view  that  the  lapse 
of  time  not  only,  barred  the  remedy,  but 
destroyed  the  liability;  and  the  question 
before  the  court  might  perhaps  be  dis- 
tinguished from  that  now  under  consid- 
eration as  to  waiver  of  a  contractual 
stipulation  limiting  the  time  for  the  pres- 
entation of  claims;  but  the  langua^ 
above  quoted  seems  to  be  applicable  to 
the  latter  as  well  as  to  the  former  ques- 
tion. .Upon  the  strength  of  that  language 
the  Railroad  Commission  of  California 
has  decided  (James  Mills  Sacramento 
Valley  Orchard  &  Citrus  Fruit  Co.  v. 
Southern  P.  Co.  P.U.R.  1916B,  T34). 
that  the  Commbsion  cannot  permit  the 
carrier  to  waive  in  one  case  and  hold  np 
in  another  the  provision  of  §  71  of  pub- 
lic utility  act  that  all  complaints  con- 
cerning excessive  or  discriminatory 
charges  shall  be  filed  with  the  Commis- 
sion within  two  years  from  the  time  the 
cause  of  action  accrues. 

This'  view  is  also  sustained  by  the  de- 
cision in  Olivit  Bros.  v.  Pennsylvania  R. 
Co.  (1916)  —  N.  J.  — ,  96  Atl.  582,  where 
it  is  stated  that  to  permit  the  waiver  of 
the  time  limited  £or  making  claims  would 
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opea  the  door  to  preferences.  No  act  of 
the  carrier  prior  to  the  expiration  of  the 
time  limited  is  relied  upon  as  a  waiver, 
which  was  sought  to  be  predicated 
upon  the  fact  that  the  carrier  rejected 
the  claim  for  other  reasons  that  that  it 
was  presented  out  of  time.  The  Phillips 
Case,  supra,  is  cited  as  authority,  the 
court  stating  that  although  the  Phillips 
Case  dealt  with  the  waiver  of  a  limita- 
tion provided  for  by  statute,  and  in  the 
case  at  bar  the  limitation  arose  out  of 
contract,  in  either  case  the  liability  was 
at  an  end.  The  court  expressly  refrains 
from  passing  upon  the  question  whether 
by  conduct  misleading  the  shipper  prior 
to  the  expiration  of  the  time  limit  for 
filing  claims,  the  carrier  might  estop 
itself  from  such  defense. 

This  view  is  further  supported  by  the 
case  of  Georgia,  P.  &  A.  R.  Co.  v.  Blish 
Mill.  Co.  (1916)  241  U.  S.  190,  60  L.  ed. 
— ,  36  Sup.  Ct.  Bep.  541,  where,  in  an 
Action  in  trover,  by  an  interstate  shipper 
for  a  misdelivery  of  flour,  on  the  theory 
that  the  carrier  in  making  the  misde- 
livery converted  the  flour  and  thus  aban- 
doned the  contract,  it  is  stated  that  the 
clfect  of  a  stipulation  in  the  bill  of  lad- 
ing requiring  claims  for  damages  or 
misdelivery  to  be  presented  in  four 
jnonths  after  a  reasonable  time  for  de- 
livery had  elapsed  could  not  be  escaped 
by  the  mere  form,  of  the  action ;  that  the 
parties  could  not  waive  the  terms  of  the 
contract  under  which  the  shipment  was 
made  pursuant  to  the  act  of  Feb.  4,  1887 
(24  Stat,  at  L.  379,  chap.  104),  as 
amended  by  the  act  of  June  29,  1906 
(34  Stat,  at  L.  593,  chap.  3591,  Comp. 
Stat.  1913,  §  8592),  commonly  known 
as  the  Carmack  amendment  of  the  Hep- 
bum  bill.  The  court  further  states  that 
the  carrier  could  not  by  its  conduct  give 
the  shipper  the  right  to  ignore  these 
terms  which  were  applicable  to  that  con- 
duct, and  hold  the  carrier  to  a  different 
responsibility  from  that  fixed  by  the 
agreement  made  under  the  published 
tariffs  and  regulations.  A  different  view 
would  antagonize  the  plain  policy  of  the 
act  and  open  the  door  to  the  very  abuset) 
at  which  the  act  was  aimed. 
'  On  the  contrary  it  has  been  held  that 
to  permit  the  carrier  to  waive  a  stipu- 
lation that  written  notice  shall  be  g^iven 
before  stock  is  removed  from  the  place 
of  destination,  and.  before  it  is  mingled 
with  other  animals,  does  not  have  tht: 
effect  of  granting  a  preference  contrary 
to  the  interstate  commerce  act  and  the 
-amendments  thereto.  Mewbom  v.  Louis- 
ville &  N.  E,  Co.  (1915)  —  N.  0.  — ,  87 
S.  E.  37. 
I..R.A.1»16D. 


And  in  Clingan  v,  Cleveland,  C.  C.  & 
St.  L.  R.  Co.  (1913)  184  HL  App.  202,  it 
is  held  that  the  power  of  the  carrier  to 
extend  the  time  for  presenting  claims  for 
loss  or  damage  by  making  an  .indorse- 
ment on  a  receipted  freight  bill  delivered 
to  the  shipper  is  not  a.  violation  of  the 
rules  and  regulations  of  the  Interstate 
Commerce  Commission. 

In  A.  C.  Cheney  Piano  Action  Co.  v. 
New  York  C.  &  H.  B.  B.  Co.  (1915)  1€« 
App.  Div.  706,  152  N.  Y.  Supp.  285,  a 
waiver  of  the  stipulation  as  to  the  time 
for  presenting  claims  contained  in  a  uni- 
form bill  of  lading  adopted  by  a  number 
of  earners  under  authority  from  the  In- 
terstate Commerce  Commission  was  sus- 
tained under  subsequent  authority  from 
the  Commission  to  waive  the  stipulation 
for  a  certain  period,  and  deal  with  all 
claims  on  their  merits  without  discrimi- 
nation with  respect  to  this  rule. 

In  view  of  the  decisions  above  referred 
to,  and  of  the  obvious  impossibility  of 
preserving  the  policy  of  the  interstate 
commerce  act  and  similar  state  statutes 
to  prevent  discrimination  among  ship>- 
I>ers  if  the  carriers  may  waive  or  en- 
force these  stipulations  as  they  see  fit, 
the  matter  would  seem  to  deserve  more 
attention  than  it  has  received.  The  ex- 
tent to  which  the  courts  have  made  the 
principles  of  contract  as  between  the 
parties  yield  to  the  policy  of  these  stat- 
utes is  illustrated  by  Louisville  &  N.  B. 
Co.  V.  Maxwell  (1914)  237  U.  S.  94,  59 
L.  ed.  853,  L.R.A.  1915E,  665,  P.U.B. 
1915C,  300,  35  Sup.  Ct.  Rep.  494,  hold- 
ing that  a  carrier  that  has  exacted  less 
than  the  published  rate  for  an  interstate 
round-trip  passenger  ticket  may  recover 
from  the  purchaser  the  difference  be- 
tween the  amount  paid  and  the  amount 
that  should  have  been  chained,  although 
he  could  have  taken  the  trip  over  other 
routes  at  the  rate  which  he  paid. 

Apart  from  the  considerations  just 
adverted  to, — which,  it  will  be  observed, 
rest  upon  the  interests  of  shippers  as  a 
class,  and  not  upon  principles  govern- 
ing the  rights  of  parties  to  a  contract 
inter  se, — an  express  waiver  of  the  stipu- 
lation in  question  does  not  appear  to 
offer  much  room  for  litigation,  and  no 
cases  involving  such  waivers  have  been 
found.  An  implied  waiver,  on  the  other 
hand,  however,  depends  for  the  most 
part  upon  the  circumstances  of  ihe  par- 
ticular case,  and  the  question  whether 
the  carrier  by  his  conduct,  as  evidenced 
by  such  circumstances,  has  waived,  its 
right  to  rely  upon  the  time  stipulation 
of  the  carriage  contract  as  a  defense, 
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has  been  before  the   courts  quite   fre- 
quently. 

Concerning  the  matter  of  waiver  of  a 
stipulation  of  the  kind  under  considera- 
tion here,  the  court  in  Hamble-Robinson 
Commission  Co.  v.  Northern  P.  R.  Co. 
(1912)  119  Hilm.  40, 137  N.  W.  19,  said: 
"In  determining  what  acts  or  conduct  on 
the  part  of  a  person  entitled  to  notice 
of  claim,  under  a  contract  -stipulation 
like  that  here  in  question,  will  constitute 
a  waiver  of  the  notice,  a  distinction  is 
to  be  observed  between  those  oases 
where  the  all^^d  waiver  occurred  be- 
fore the  expiration  of  the  time  fixed  by 
the  contract  for  the  service  of  the  no- 
tice, and  those  cases  where  the  acts  and 
conduct  relied  upon  occurred  after  that 
date.  Acts  and  conduct  occurring  at  a 
time  when  the  notice  could  properly  be 
served,  having  a  tendency  to  lead  to  the 
belief  that  formal  notice  will  not  be  in- 
sisted upon,  or  which  are  inconsistent 
with  an  Intention  to  rely  upon  a  compli- 
ance with  the  contract  in  that  respect, 
constitute  a  waiver  which,  on  the  theory 
of  equitable  estoppel,  the  party  will  not 
be  permitted  to  repudiate.  But  where, 
as  in  the  ease  at  bar,  the  conduct  relied 
upon  as  a  waiver  occurs  after  the  ex- 
piration of  the  time  limited  for  the  no- 
tice, the  situation  is  entirely  different. 
The  failure  to  give  the  required  notice 
vests  in  the  party  entitled  to  it  a  com- 
plete defense  to  an  action  upon  the  as- 
serted claim,  and  the  conduct  relied  upon 
as  a  waiver  of  the  defease  should  with 
reasonable  certainty  justify  the  conclu- 
sion that  it  was  intentionally  waived,  or 
be  so  inconsistent  with  an  intention  to 
insist  upon  the  defense  that  the  conclu- 
sion of  waiver  would  follow  as  a  matter 
of  law.  A  waiver  might  arise  as  a  mat- 
ter of  implication,  depending  upon  the 
facts  in  a  particular  case,  where  the 
party  entitled  to  notice,  subsequently  to 
the  time  when  it  should  have  been  given, 
voluntarily  enters  into  negotiations  for 
the  settlement  of  the  claim,  makes  an 
offer  of  compromise,  or  from  other  con- 
duct clearly  recognizing  the  existence 
of  the  claim  on  its  merits." 

So,  a  waiver  of  notice  of  claim  for 
injury  or  damage  within  the  stipulated 
time  cannot  be  predicated  upon  a  mere 
denial  of  liability  when  the  claim  is  pre- 
sented after  the  lapse  of  the  time  speci- 
fied.    (Minn.)  Ibid. 

And  in  Atlantic  Coast  Line  R.  Co.  v. 
Bryan  (1909)  109  V».  523,  65  S.  E.  30, 
it  is  decided  that  an  attempt  by  a  car- 
rier to  find  a  lost  shipment  after  its 
exemption  from  liability  has  attached 
and  become  a  vested  right  by  reason  of 
L.R.A.1916D. 


the  failure  of  the  shipper  to  present  a 
claim  therefor  within  the  time  and  at 
the  place  stipulated  for  in  the  shipping^ 
contract  does  not  constitute  a  waiver  of 
its  right  to  claim  such  exemption,  if  the 
goods  should  not  be  located.  And  in  the 
same  case  it  was  also  held  that  a  letter 
from  the  carrier's  agent,  after  exemp- 
tion from  liability  has  attached,  request- 
ing "  'the  affidavit  of  the  packer  of  the 
case,  also  invoice  showing  the  original 
cost  of  the  articles,'  and  stating  that 
promptly  upon  the  receipt  of  these  docu- 
ments, the  matter  will  receive  attention,, 
did  not  constitute  a  waiver  of  the  car- 
rier's exemption  from  liability,  nor  estop 
it  from  relying  on  its  exemption  aa  a  de- 
fense." The  court  said:  "A  waiver,  to 
operate  as  such,  must  arise  in  one  of  two 
ways, — either  by  contract  or  by  estop- 
pel. If  by  contract,  it  must  be  supported 
by  a  valuable  consideration ;  that  is,  such 
consideration  as  will  support  any  other 
contract.  ...  In  order  for  there  to 
be  an  estoppel  by  conduct,  the  party 
sought  to  be  estopped  must  have  caused 
the  other  party  to  occupy  a  more  disad- 
vantageous position  than  that  which  he 
would  have  occupied  except  for  that  con- 
duct. ...  No  one  can  be  bound  by 
a  waiver  of  his  rights,  unless  it  be  dis- 
tinctly made  with  full  knowledge  of  the 
rights  he  intends  to  waive,  and  the  fact 
that  he  intends  to  waive  them  must  be 
made  to  plainly  appear." 

Old  Dominioji  S.  S.  Co.  v.  Flanary 
(1911)  111  V».  816,  69  S.  E.  1107,  is  to 
the  same  effect,  as  is  also  Virginia-Caro- 
lina Chemical  Co.  v.  Southern  Exp.  Ck>, 
(1910)  110  Va;  666,  66  S.  E.  838. 

But,  on  the  other  hand,  it  has  also 
been  held  that  a  carrier  by  undertakin^r 
at  the  shipper's  suggestion  after  the  ex- 
piration of  the  prescribed  time,  to  trace 
lost  goods,  and  by  inviting  the  presenta- 
tion of  a  claim  for  loss,  waives  a  stipu- 
lation in  the  shipping  contract  for  no- 
tice within  that  time.  A.  C.  Cheney 
Piano  Co.  v.  New  York  C.  &  H.  R.  R. 
Co.  (1914)  85  Misc.  157,  148  N.  Y.  Snpp. 
108,  affirmed  in  (1915)  166  App.  Div. 
706,  152  N.  Y.  Supp.  285.  The  court 
said:  "It  [the  carrier]  claims  that  there 
was  no  waiver  in  its  action  in  sending 
oat  the  tracers  and  in  inviting  the  plain- 
tiff to  file  its  claim.  It  relies  on  Atlantio 
Coast  Line  R.  Co.  v.  Bryan  (Va.)  supra, 
which  says:  'A  waiver,  to  operate  as. 
such,  must  arise  .  .  .  either  by  con- 
tract or  estoppel ;  if  by  eontraet,  it  most 
be  supported,  like  any  other  contract, 
by  a  valuable  consideration.  ....  If' 
estoppel  by  conduct  is  relied  on,  the 
party  sought  to  be  estopped  m«st  have 
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caused  the  other  party  to  occupy  a  more 
disadvantageous  position  than  he  would 
have  occupied  but  for  that  conduct. 
.  .  .  And  that  an  attempt  by  a  car- 
rier to  find  a  lost  shipment  after  its 
exemption  from  liability  has  attached 
and  become  a  vested  right  by  reason  of 
the  failure  to  present  a  claim  therefor 
within  the  time  and  at  the  place  stipu- 
lated for  in  the  bill  of  lading  does  not 
constitute  a  waiver  of  its  right  to  claim 
such  exemption,  if  the  goods  should  not 
be  located.'  The  facts,  as  far  as  the 
court  has  found  them,  are  that  the  four 
months  had  expired  before  July  11,  1910. 
Then  the  defendant  had  the  right  to 
say:  Tou  have  not  presented  your  claim 
in  time.  You  have  forfeited  your  right 
to  make  a  claim  against  us  for  the  ac- 
tions. If  it  had  taken  that  position  there 
might  have  been  an  end  to  its  trouble 
depending  upon  what  should  be  held  a 
reasonable  time  'for  delivery.'  But  a 
more  prudent  way  suggested  itself  to 
the  company.  It  sought  to  find  the 
goods,  in  recognition  of  its  obligation  to 
the  shipper,  by  sending  out  several 
tracers  and  by  inviting  the  filing  of  a 
claim.  If  it  had  traced  the  goods  to  dis- 
covery or  delivery,  it  would  have  freed 
itself  from  claim  and  loss.  It  is  incon- 
sistent with  the  claim  of  immunity  from 
liability  that  it  should  recognize  any 
obligation  to  the  plaintiff  after  the  ex- 
piration of  the  four  months.  From  the 
conduct  of  the  defendant  we  think  the 
intention  to  waive  the  four  months'  pro- 
vision of  the  bill  of  lading  is  fairly  in- 
ferable. The  lapse  of  time  does  not  pay 
the  debt,  perform  the  contract,  nor  de- 
liver the  goods.  The  moral  obligation 
survives  the  limitation.  The  courts  of 
our  state  seem  to  be  at  variance  with 
the  authorities  relied  upon  by  the  de- 
fendant. Waiver  may  rest  in  a  donative 
purpose  and  be  without  consideration. 
It  need  not  be  based  upon  a  new  agree- 
ment or  estoppel.  Waiver  may  be 
claimed  after  knowledge  of  the  forfeit- 
ure if  in  any  negotiations  or  transac- 
tions between  parties  the  claimant  rec- 
ognizes the  continued  validity  of  the 
contract,  does  any  act  based  thereon,  or 
requires  the  other  party  to  do  some  act 
or  incur  some  trouble  or  expense." 

A  provision  in  the  shipping  contract 
of  the  kind  in  question  is  generally 
deemed  to  have  been  waived  by  the  car- 
rier's entertaining  and  proceeding  to 
consider  and  negotiate  with  reference 
to  the  claim  after  the  expiration  of  the 
stipulated  time,  without  objecting  to  the 
delay  in  the  filing  thereof.  Thus,  such 
LJI.A.1916D. 


a  stipulation  was  held  to  have  been 
waived — 

— where  the  carrier  turoed  the  claim 
over  to  its  claim  department,  put  the 
shipper  to  the  trouble  and  expense  of 
making  proof  of  damages,  and  led  him 
to  believe  that  the  claim  would  be  set- 
tled on  the  merits,  St.  Louis  South- 
western B.  Co.  V.  Grayson  (1909)  89 
Axk.  154,  115  8.  W.  933; 

— where  the  carrier  referred  the  claim 
to  its  claim  department  and  subseqtientiy 
requested  that  a  bill  of  the  alleged  dam- 
ages be  made  ovt,  and,  after  it  was  made 
out,  offered  to  pay  certain  items  thereof, 
Hudson  V.  Northern  P.  H.  Co.  (1894)  92 
Iowa,  231,  54  Am.  St.  Rep.  660,  60  N.  W. 
608.  The  court  in  substance  said:  Such 
forfeitures  are  not  favored  in  law,  and 
courts  are  always  prompt  to  seize  hold 
of  any  circumstances  that  indicate  an 
election  to  waive  a  forfeiture,  or  an 
agreement  to  do  so,  on  which  the  part> 
has  relied  and  acted.  Any  agreement, 
declaration,  or  course  of  action  on  the 
part  of  him  who  is  to  be  benefited  by  the 
contract,  which  leads  the  other  party  to 
believe  that,  by  conforming  thereto,  the 
forfeiture  will  not  be  incurred,  will  and 
oi^ht  to  estop  the  promisee  from  insist- 
ing on  the  forfeiture.  Waiver  is  where 
one  in  possession  of  any  right,  whether 
conferred  by  law  or  contract,  and  of  full 
knowledge  of  all  the  material  facts, 
does,  or  forbears  the  doing  of,  something 
inconsistent  with  the  existence  of  the 
right,  and  of  his  intention  to  rely  upon 
it;  and  thereupon  he  is  said  to  have 
waived  it,  and  he  is  precluded  from 
claiming  anything  by  reason  of  it  after- 
ward. The  provision  in  the  contract  in 
question  was  for  the  benefit  of  the  car- 
rier, and  it  might  elect  to  rely  on  it  or 
not,  as  it  saw  fit.  If  it  so  conducted 
itself  as  to  evince  an  intention  not  to 
rely  thereon,  and  induced  the  shipper  to 
go  to  the  trouble  and  expense  of  making 
out  his  claim  for  damage,  in  accordance 
with  the  suggestion  of  its  general  freight 
agent,  it  is  now  estoppyed  from  insisting 
on  the  forfeiture.  The  fact  that  the 
waiver  was  not  made  until  after  the  time 
had  expired  for  g^iving  notice  is  not  con- 
trolling, for  the  carrier's  general  agent 
treated  the  liability  of  the  company  as 
still  existing,  and  directed  the  shipper 
to  go  to  the  trouble  and  expense  of  filing 
his  statement  and  claim  for  damages. 
The  claim  agent,  in  refusing  the  claim, 
did  not  put  it  on  the  ground  that  no 
notice  had  been  given,  but  denied  lia- 
bility for  the  loss; 

— where,  after  the  lapse  of  the  pre- 
scribed time  for  so  doing,  the  shipper 
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made  a  written  claim  upon  the  agent  at 
the  point  of  delivery,  on  account  of  the 
property  shipped,  and  the  agent  in- 
formed him  that  the  proper  procedure 
was  for  him  to  substantiate  the  claim  | 
and  allow  the  carrier  to  make  the  neces- 
sary investigation  to  ascertain  whether 
there  was  liability;  and  after  the  re- 
ceipt of  the  papers  in  connection  with 
the  claim  the  carrier  conducted  an  in- 
vestigation and  corresponded  with  the 
attorney  of  the  shipper,  finally  declining 
payment  on  the  ground  that  the  carrier 
was  not  liable  because  the  injury  to  the 
property  did  not  result  from  its  conduct, 
but  from  the  bad  condition  in  which  the 
property  was  received  for  transporta- 
tion, and  at  no  time  raising  any  ques- 
tion as  to  the  failure  to  present  a  claim 
in  the  time  provided  in  the  bill  of  lading, 
Post  V.  Atlantic  Coast  Line  B.  Co. 
(1912)  138  Qa.  763,  76  S.  E.  46; 

— where  the  carrier's  general  agent, 
upon  receiving  written  notice  from  the 
shipper  of  the  demand,  answered  that 
the  claim  was  being  investigated  and 
would  be  settled  upon  the  merits,  Har- 
ned  V.  Missouri  P.  E.  Co.  (1892)  51  Mo. 
App.  482; 

— where  the  parrier,  upon  receiving 
the  delayed  notice,  deliberated  upon  a 
claim  for  three  months  and  placed  its 
refusal  to  pay  on  the  merits,  and  not 
upon  the  failure  to  give  the  notice  in 
season,  Isham  v.  Erie  R.  Co.  (1906)  112 
App.  Div,  612,  98  N.  Y.  Supp.  609, 
affirmed  without  opinion  in  (1908)  191 
N.  Y.  547,  85  N.  E.  1111; 

— whera  the  required  notice  was 
started  to  the  general  agent  of  the  car- 
rier within  the  prescribed  time,  but  was 
not  received  by  him  until  after  the  ex- 
piration of  such  time,  and  he,  without 
objecting  to  the  delay,  proceeded  to  in- 
vestigate the  claim,  and  denied  liability 
on  other  grounds  than  the  delay  in  giv- 
ing notice,  Ingwersen  v.  St.  Louis  &  E. 
R.  Co.  (1906)  116  Ho.  App.  139,  92  S. 
W.  357; 

— where  the  carrier,  having  accepted 
informal  notice  within  the  prescribed 
time,  did  not  place  its  refusal  to  pay  on 
the  ground  that  the  formal  notice  was 
filed  too  late,  but  on  the  contrary 
offered  to  pay  a  certain  sum  before  suit 
was  brought,  Frankfurt  v.  Weir  (1903) 
40  Misc.  683,  83  N.  Y.  Supp.  112; 

— where  the  carrier,  with  full  knowl- 
edge, did  not  raise  objection  to  the  time 
of  presentation,  but  rejected  the  claim 
on  the  gr  jund  of  proper  delivery  of  the 
goods,  Peninsula  Produce  Exch.  v.  New 
York,  P.  &  N.  R.  Co.  (1914)  122  Md. 
231,  89  Atl.  437,  following  Merchants' 
L.R.A.i916D. 


&  M.  Transp.  Co.  v.  Eichberg  (1909)  X09 
Hd.  211,  130  Am.  St.  Rep.  524,  71  AtL 
993,  which  is  to  the  same  effect; 

— where  the  carrier  refused  payment 
of  the  claim  because  it  was  not  respons- 
ible for  the  damage  caused  to  the  prop- 
erty by  the  temperature,  and  not  because 
the  claim  was  not  filed  within  the  propei' 
time,  Banks  v.  Pennsylvania  K.  Co. 
(1910)  111  Minn.  48,  126  N.  W.  410; 

— where  the  carrier  returned  the  claim 
to  the  shipper  to  have  the  freight  bill 
attached,  which  was  done,  whereupon 
the  carrier,  after  examination  and  fur- 
ther correspondence,  declined  payment, 
but  not  upon  the  g^round  that  the  claim 
had  been  filed  too  late,  Wallace  v.  Lake 
Shore  &  M.  S.  B.  Co.  (1903)  133  Mich. 
633,  95  N,  W.  750; 

— where  the  carrier  was  negligent  in 
sending  goods  to  the  wrong  destination, 
and  failed  until  five  months  after  the 
date  of  shipment  to  notify  the  shipper, 
and  contended  in  none  of  its  correspon- 
dence that  the  shipper  could  make  h 
claim  only  within  sixty  days  from  the 
date  of  shipment,  Magnus  v.  Piatt 
(1909)  62  Misc.  499,  115  N.  Y.  Supp. 
824; 

— where,  upon  the  giving  of  notice,  an 
answer  was  sent  from  the  carriei^s  gen- 
eral freight  agent's  office  acknowledging- 
receipt  of  the  notice,  expressing  the  sor- 
row of  the  agent  for  the  detention  of  the 
shipment,  and  denying  liability  therefor 
not  because  of  the  delayed  notice,  but 
on  the  ground  that  such  detention  arose 
through  causes  over  which  the  carrier 
had  no  control,  namely,  the  strike  of 
railway  employees  in  Chicago,  Jennings 
v.  Grand  Trunk  R.  Co.  (1889)  52  Hun, 
227,  5  N.  Y.  Supp.  140.  But  this  case 
was  affirmed  on  the  theory  that  the  stip- 
ulation was  unreasonable  and  therefore 
failure  to  give  the  notice  was  no  bar  to 
the  remedy.  127  N.  Y.  438,  28  N.  E. 
394; 

— where  the  carrier's  agent  had  notice 
of  the  loss  within  the  prescribed  time, 
and  the  carrier,  repljdng  to  the  claim 
for  loss  filed  after  the  expiration  of  such 
time,  stated  that  if  the  claimant  would 
reduce  his  claim  to  invoice  cost  he  would 
be  paid,  and  the  record  showed  that  the 
amount  claimed  corresponded  with  the 
invoice  cost,  Sauls-Baker  Co.  v.  Atlantic 
Coast  Line  R,  Co.  (1914)  98  S.  0.  300, 
82  S.  E.  418; 

— where  the  carrier  had  actual  notice 
of  the  loss  and  attendant  facts  within 
the  stipulated  time,  and  did  not  raise 
any  question  as  to  want  of  notice  until 
the  time  of  the  trial,  a  year  and  a  half 
after  the  loss,  Eckert  v.  Pennsylvania. 
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R.  Co.  (1908)  211  Pa.  267,  107  Am.  St. 
Rep.  871,  60  Atl.  781,  18  Am.  Neg.  Rep. 
594.    And  see  L..A.  Watkins  Merehan- 
dise  Co.  V.  Missouri,  E.  &  T.  B.  Co. 
(1910)  82  Kan.  308, 108  Pac.  116,  holding 
that  "the  failure  to  instruct  the  jury  as 
to  a  stipulation  in  a  bill  o£  lading  pro- 
viding that  a  shipper  shall  present  any 
elaim  for  loss  or  damages  to  the    .     .     . 
[carrier]  within  thirty  days' after  it  has 
been  sustained  is  not  a  ground  for  rever- 
sal   where   it   appears   that   the    .    .    . 
[carrier]  had  acquired  full  knowledge  of 
the  loss  within  a  few  minutes  after  it  oc- 
curred, and  upon  learning  of  the  cause 
of  the  loss  had  instituted  n^otiations 
to  provide  for  the  payment  of  the  same, 
and  where  it  denied  liability  for  the  loss 
upon  other  grounds  than  a  lack  of  de- 
mand ;" 

— where  it  did  not  appear  that  the 
claim  for  damage  to  live  stock  was  not 
fully  investigated,  or  that,  prior  to  the 
institution  of  suit  on  the  elaim,  the  car- 
rier refused  payment  of  the  claim  be- 
cause notice  was  not  g^ven  within  the 
specified  time,  or  made  any  objection  to 
the  form  or  contents  of  the  notice  given 
to-  a  connecting  carrier,  Chicago,  R.  I. 
&  G.  B.  Co.  V.  Linger  (1913)  —  T«x.  Civ. 
App.  — ,  156  S.  W.  298; 

— where  the  correspondence  between 
the  shipper's  attorney  and  the  general 
freight  agent  of  the  carrier,  which  is 
not  disclosed  in  the  report  of  the  case, 
clearly  justified  the  jury  in  finding  that 
the  provision  in  the  contract  of  ship- 
ment requiring  the  shipper  to  file  his 
claim  within  ten  days  after  the  horses 
were  removed  from  the  train  had  been 
waived  by  the  carrier,  Wabash  B.  Co. 
v.  Poster  (1906)  127  HL  App.  201; 

— where  the  belated  notice  was  ac- 
cepted as  one  given  in  time,  and  the 
elaim  was  held  for  investigation  until 
after  the  expiration  of  the  time  also 
stipulated  in  the  contract  for  the  com- 
mencement of  the  shipper's  suit,  Sims 
v.  Missouri  P.  B.  Co.  (1914)  177  Mo. 
App.  18,  163  S.  W.  275.  And  see  infra, 
"Stipulations  as  to  commencement  of 
'suit,"  Pacific  Coast  Co.  v.  Yukon  Inde- 
pendent Transp.  Co.  (1907)  83  C.  C.  A. 
625,  155  Fed.  29; 

— ^where  the  shipper  mailed  a  notice 
of  claim  for  damages  to  the  carrier 
within  the  time  prescribed  for  such  no- 
tice, and  a  letter  from  the  carrier's  gen- 
eral fredght  agent  acknowledged  receipt 
of  the  notice,  but  did  not  mention  the 
fact  that  it  had  not  been  received  within 
the  prescribed  time,  Vencill  v.  Quincy, 
O.  &  K.  C.  B.  Co.  (1908)  132  Mo.  App. 
722,  112  S.  W.  1030. 
L.R.A.19ir.D. 


Where  there  is  evidence  tending  to 
show  that  the  freight  elaim  agent  of  a 
common  earner  receives  a  claim  for 
damages  to  a  shipment  of  live  stock 
after  the  time  limited  by. a  provision  of 
the  shipping  contract  requiring  notice 
has  expired,  and  treats  it  as  a  pending 
claim,  and  rejects  it  on  other  grounds, 
the  question  of  whether  it  is  the  inten- 
tion of  the  carrier  to  waive  the  notict; 
clause  as  a  defense  is  one  of  fact  to,  bo 
submitted  to  the  jury.  St.  Louis  &  S. 
F.  B.  Co.  V.  James  (1912)  36  Okla.  196, 
128  S.  W.  279;  St.  Louis  &  S.  F.  B.  Co. 
V.  Ladd  (1912)  33  Okla.  160,  124  Pao. 
461. 

But  the  mere  fact  that  the  ca;rrier's 
veterinary  surgeon  examined  the  stock 
after  the  expiration  of  the  prescribed 
time,  and  reported  the  result  of  his  ex- 
amination to  one  of  the  carrier's  ofilcers, 
was  ;iot. enough  to  ivairant  a  reasonable 
inference  of  a  waiver  of  the.  stipulation. 
Crawford  v.  Southern  R.  Co.  (1915)  101 
S.  0.  522,  86  S.  E.  19. 

And  that  the  carrier  agreed  to  pay  for 
loss  on  account  of  a  decline  in  market, 
to  which  the  requirement  of  notice  did 
not  apply,  and  refused  to  pay  for  loss 
on  account  of  shrinkage,  because  no  no- 
tice was  given  within  the  time  required 
by  contract,  was  no  evidence  by  waiver. 
Riddler  v.  Missouri  P.  R.  Co.  (1914)  184 
Mo.  App.  709,  171  S.  W.  632. 

The  conduct  of  the  carrier,  or  of  its 
duly  authorized  agents,  prior  to  the  ex- 
piration of  the  prescribed  time  for  no- 
tice, may  be  such  as  to  constitute  a 
waiver  of  the  notice  within  that  time. 
Thus,  a  carrier  sued  for  the  misdelivery 
of  goods  ia  estopped  to  plead  a  time 
stipulation  in  the  bill  of  lading  by  the 
false  representation  of  the  carrier  just 
prior  to  the  expiration  of  the  time  limit 
that  the  goods  were  still  in  its  posses- 
sion and  would  be  returned  at  once. 
Where  a  party  who  may  require  the  i>cr- 
formance  of  certain  conditions  precedent 
to  a  right  of  recovery  has  by  his  own 
acts  rendered  performance  impossible, 
the  other  party  is  relieved  from  the  con- 
sequence of  nonperformance.  So  here 
the  defendant,  retracting,  only  after  the 
lapse  of  the  time  limit,  the  representa- 
tion that  the  goods  were  in  its  posses- 
sion and  that  therefore  there  was  neither 
loss  nor  damage,  is  estopped  from  insist- 
ing on  a  compliance  with  the  time  con- 
dition. Marrus  v.  New  Haven  S.  B.  Co. 
(1900)  30  Misc.  421,  62  N.  Y.  Supp.  474. 

And  where  the  carriei^s  agent,  after 
examination  and  ascertainment  of  the 
injury,  directs  the  disposition  of  the 
goods,  or  promises  to  adjust  the  claim. 
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a  stipulation  in  the  carriage  contract  for 
notice  of  loss  or  damage  within  a  pre- 
scribed time  is  waiver.  Kelly  v.  South- 
ern R.  Co.  (1909)  84  S.  0.  249,  137  Am. 
St.  Rep.  842,  66  S.  E.  198. 

And  a  carrier,  by  entering  into  an 
agreement  with  the  shipper  that  dam- 
aged property  is  to  be  sold  to  reduce 
the  amount  of  the  loss,  consents  to  the 
suspension  of,  or  waives,  a  condition  in 
the  shipping  contract  for  notice  within 
a  prescribed  time  until  such  sale  is  com- 
pleted. Peoria  Packing  Co.  v.  Nash- 
ville C.  &  St.  L.  R.  Co.  (1911)  164  lU. 
App.  646. 

And  a  stipulation  for  written  notice 
within  one  day  of  the  delivery  of  the 
property  at  destination  was  waived 
where  the  shipper  within'  one  day  gave 
verbal  notice,  and  was  told  by  the  agent 
of  the  carrier  to  sell  the  property  and 
put  in  a  claim  for  damages,  and  on  the 
second  day  the  shipper  gave  the  written 
notice.  Clubb  v.  St.  Louis  &  S.  F.  R. 
Co.  (1909)  136  Mo.  App.  1,  117  S.  W. 
110. 

And  a  stipulation  in  a  shipping  con- 
tract that  the  carrier  should  not  be  lia- 
ble for  loss  or  damage  unless  demand 
for  payment  therefor  in  writing  was 
made  within  thirty  days  from  the  date 
of  the  contract  was  waived  by  the  car- 
rier stating,  in  answer  to  the  shipper's 
demand  for  the  return  of  the  goods,  that 
the  company  was  searching  for  them, 
and,  when  found,  by  the  carrier  accept- 
ing the  shipper's  instruction  to  sell  them. 
United  States  Watch  Case  Co.  v.  South- 
em  Exp.  Co.  (1897)  120  N.  0.  351,  27 
S.  E.  74. 

In  Rice  v.  Kansas  P.  R.  Co.  (1876)  63 
Mo.  314,  the  contract  of  carriage  of  live 
stock  required  notice  of  claim  of  loss  or 
damage  to  be  made  in  writing  before  or 
at  the  time  the  stock  was  unloaded.  The 
owner,  before  receiving  the  damaged 
stock,  orally  notified  the  company's  yard 
master  and  agent  that  he  would  receive 
the  stock  only  under  protest.  It  was 
late  at  night  and  the  agent  assured  him 
that  it  was  unnecessary  to  proceed  to  the 
company's  office  that  night,  and,  as  the 
stock  pens  were  in  bad  repair,  he  per- 
mitted him  to  remove  the  cattle  to  the 
owner's  farm  16  miles  distant,  where 
their  examination  by  the  carrier  was  not 
difficult.  Three  days  later  the  owner 
gave  written  notice  of  his  claim  to  an 
officer  of  the  company,  who  refused  to 
pay  the  same  because  the  stock  was  not 
damaged,  and  made  no  objection  to  the 
delay  in  the  notice.  It  was  decided  that 
the  conduct  of  the  company  amounted  to 
L.R.A.lfllon. 


a  waiver  of  the  delay  in  giving  the  no- 
tice. 

A&d  in  Robinson  v.  Great  Northern 
R.  Co.  (1913)  123  Minn.  495,  144  N.  \V. 
220,  the  court  said :  "The  shipping  cod  - 
traet  provided  that  notice  of  loss  shonld 
be  given  within  fifteen  days  and  that 
suit  must  be  bnought  within  three 
months.  On  November  15,  1911,  the 
plaintiffs  wrote  the  defendant  more  in 
the  way  of  complaint  than  of  claim. 
Correspondence  continued  to  March  28. 
1912,  when  the  plaintiffs  wrote  to  the 
defendant,  pursuant  to  its  request  of 
February  26  and  March  20,  inclosing  an 
itemized  statement  of  loss.  The  defend- 
ant asked  this  under  a  promise  to  give 
the  loss  further  attention.  Eight  or  ten 
letters  passed  from  first  to  last.  The  last 
letter  sent  by  the  plaintiffs  and  the  last 
letter  sent  by  the  defendant  were  in  aid 
of  an  investigation  of  the  claim.  We 
think  the  court  properly  held  that  the 
defendant  waived  the  delay." 

Where  the  shipping  contract,  provid- 
ing for  notice  of  loss  within  a  prescribed 
time  after  removal  of  the  stock  from  the 
car,  was  signed  by  the  mark  of  the  ship- 
per's agent,  who  could  neither  read  nor 
write,  and  the  shipper  had  no  knowledge 
of  the  limitation  as  to  notice  until  after 
he  had  received  the  property  and  paid 
the  freight  bill,  an  extension  of  the  time 
within  whieh  to  Ale  the  claim  was 
effected  by  an  indorsement  by  the  car- 
rier's agent  on  the  receipted  freight  bill 
deliver^  to  the  shipper  granting  four 
months  within  which  to  file  claim.  Clin- 
gan  V.  Cleveland,  C.  C.  &  St.  L.  IL  Co. 
(1913)  184  HL  App.  202.  And  see  The 
Nicet  (1905)  134  Fed.  655,  where  the 
contract  required  notice  within  forty- 
eight  hours  after  the  landing  of,  or 
failure  to  deliver,  the  goods,  and  the  car- 
rier put  the  goods  in  storage  at  the  land- 
ing and  took  receipts  therefor,  and  the 
notice  was  given  by  the  consignee  as 
soon  as  the  shortage  came  to  his  atten- 
tion. 

Where  verbal  notice  was  given  an  ex- 
press company  a  few  days  after  the  dis- 
covery of  the  loss,  and  the  express  agent 
sent  a  tracer  after  the  goods,  and  after 
about  ninety  days  reported  that  he  could 
not  find  them,  and  then  a  written  de- 
mand was  made  upon  the  company  for 
their  value,  this  was  held  to  be  all  the 
notice  necessary,  although  the  receipt 
for  the  goods  stipulated  that  the  com- 
pany would  not  be  liable  for  loss  or 
damage  unless  the  claim  therefor  was 
made  in  writing  within  thirty  days. 
Southern  Exp.  Co.  v.  Stevenson  (19(i(i) 
89  Miss.  233,  42  So.  670. 
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And  in  Ghormley  v.  Dinsmore  (1885) 
19  Jones  &  S.  (N.  Y.)  196,  as  soon  as  the 
shipper  was  apprised  of  the  loss  of  the 
gtxtds,  he  called  upon  the  defendant  for 
an  explanation.  Time  was  taken  by  de- 
fendant in  Searching  and  tracing  the 
package.  It  supposed  that  it  had  been 
delivered,  but  in  the  end  stated  that  it 
could  not  be  found.  When  informed  of 
this  the  shipper  presented  his  claim.  It 
was  decided  that  time  taken  by  the  de- 
fendant in  searching  for  the  goods  under 
these  circumstances,  in  the  expectation 
of  finding  them,  excused  the  earlier  pre- 
sentation of  plaintiff's  demands.  And 
see  Gulf,  C.  ft  S.  F.  B.  Co.  T.  Gatewood 
(1890)  79  Tat  89,  10  L.R.A.  419,  14  S. 
W.  913;  Smith  v.  Dinsmore  (1880)  9 
Daly  (N.  T.)  188. 

But  deviation  by  the  carrier  from  the 
contract  of  shipment,  by  transporting 
live  stock  by  freight  instead  of  by  pas- 
senger service,  does  not  relieve  the  ship- 
per from  notifying  the  company  of  his 
claim  for  damages  within  the  time  stip- 
ulated in  the  contract  for  notice  of 
claims  for  damages.  Pavitt  v.  Lehigh 
Valley  R.  Co.  (1893)  153  Pa.  302,  25  Atl. 
1107. 

And  that  the  carrier  has  failed  to  in- 
sist upon  the  stipulation  in  the  shipping 
contract  requiring  notice  of  claim  within 
a  prescribed  time  in  other  cases  does  not 
constitute  a  waiver  in  favor  of  another 
shipper,  where  it  is  not  shown  that  he 
knew  the  fact  and  was  misled  by  it. 
The  Westminster  (1904)  62  C.  C.  A.  406, 
127  Fed.  680. 

And  mere  knowledge  on  the  part  of  a 
claim  agent  of  the  carrier,  who  is  not 
shown  to  be  a  proper  person  to  receive 
notice,  that  the  shipper  claims  damages 
for  injury  to  his  shipment,  unaccom- 
panied by  any  act  upon  the  part  of  such 
agent  looking  to  an  adjustment  of  the 
loss,  is  not  sufficient  to  constitute  a 
waiver  of  a  stipulation  requiring  the 
claim  to  be  made  in  writing  within  a 
prescribed  time.  St.  Louis,  I.  M.  &  S.  R. 
Co.  v.  Shepherd  (1914)  113  Ark.  248, 
168  S.  W.  137. 

It  is  a  question  for  the  determination 
of  the  jury  whether  the  carrier,  by  re- 
fusing to  allow  the  shipper  to  accom- 
pany his  shipment  of  stock,  and  by  un- 
loading the  same  into  his  agent's  pens 
before  he  had  time  to  inspect  them,  did 
not  waive,  or  render  unreasonable  in  the 
particular  case,  a  clause  of  the  shipping 
contract  requiring  notice  in  writing  of 
the  claim  before  the  animals  were  re- 
moved from  the  place  of  destination  and 
mingled  with  other  animals.  Arnold  v. 
L.R.A.1916D.  «7 


Louisville  &  N.  R.  Co.  (1908)  4  Oa.  App. 
519,  61  S.  E.  1050. 

And  in  determining  the  question 
whether  the  acts  and  conduct  of  the  car- 
rier, or  its  duly  authorized  agents,  con- 
stitute a  waiver  of  the  stipulation  in 
question,  the  jury  may  take  into  consid- 
eration alleged  complaints  made  by  the 
shipper's  agent  to  the  several  local 
freight  agents  of  the  carrier,  and  all 
that  was  said  and  done  by  and  between 
these  persons  at  the  time  the  shipments 
were  delivered  at  the  different  points  of 
destination,  as  well  as  the  subsequent 
letters  written  by  the  shippers  to  the 
division  freight  agent  or  other  ofBcer  of 
the  carrier,  and  also  any  reply  made 
thereto.  Klair  v.  Philadelphia,  B.  &  W. 
R.  Co.  (1910)  2  Boyce  (DeL)  274,  78  Atl. 
1085. 

An  agent  has  no  authority  to  waive 
a  stipulation  in  a  live  stock  shipper's 
contract,  that  notice  in  writing  of  any 
claim  shall  be  given  before  such  stock  is 
mingled  with  other  stock,  such  written 
notification  to  be  served  within  one  day 
after  the  delivering  of  the  stock  at  the 
point  of  destination,  where  the  contract 
contains  a  stipulation  against  waiver  by 
an  agent  of  any  provision  of  the  eon- 
tract.  Clegg  V.  St.  Louis  &  S.  P.  R.  Co. 
(1913)  122  C.  C.  A.  273,  203  Fed.  971 
(general  freight  claim  agent) ;  McElvain 
V.  St.  Louis  ft  S.  F.  R.  Co.  (1915)  — 
Ho.  App.  — ,  180  S.  W.  1018  (station 
agent).  Consequently,  the  action  of  the 
general  freight  claim  agent  of  the  car- 
rier in  simply  negotiating  with  the  ship- 
per is  not  a  waiver.  Clegg  v.  St.  Louis 
ft  8.  F.  R.  Co. 

Stlpnlatioaa  aa  t*  e«iiuiiemoeiiieBt  of 
•nit. 

The  carrier  may  waive  the  provisions 
of  a  contract  limiting  the  time  within 
which  an  action  may  be  brought  for 
damages  on  account  of  delay  in  trans- 
portation or  loss  or  injury  to  live  stock. 
Naumen  v.  Great  Northern  R.  Co. 
(1915)  —  Minn.  — ,  154  N.  W.  1076. 

A  carrier  waives  a  provision  in  a 
carriage  contract  limiting  the  time  in 
which  suit  may  be  brought  for  its  breach 
(or  is  estopped)  by  consuming  more 
than  the  specified  time  in  investigating 
the  claim,  and  promising,  before  the  ex- 
piration of  such  period,  that  it  would 
not  take  advantage  of  the  limitation  if 
the  claim  was  rejected.  Adams  v.  Colo- 
rado &  S.  R.  Co.  (1911)  49  Colo.  475,  36 
L.R.A.(N.S.)  412,  113  Pae.  1010.  This, 
however,  is  not  in  conflict  with  the  deci- 
sion in  Ray  v.  Missouri,  K.  &  T.  R.  Co., 
that  mere  negotiations  as  to  settlement 
or  compromise  of  the  claim  do  not  waive 
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the  contract  limitations,  nor  estop  the 
carrier  from  insisting  that  the  right  to 
sue  has  been  lost  by  the  Iwpse  of  time. 

If  the  carrier's  agent  by  his  declara- 
tions that  the  claim  will  be  paid  causes 
the  shipper  to  postpone  the  institution 
of  suit  on  the  claim  until  after  the  ex- 
piration of  the  time  stipulated  in  the 
shipping  contract,  this  will  constitute  a 
waiver  of  the  stipulation.  The  rule  in 
such  eases  is  that  if  the  course  of  con- 
duet  pursued  by  the  carrier  was  such  as 
to  induce  the  shipper  that  his  claim 
would  be  paid  without  suit,  and  for  this 
reason  suit  was  not  brought  within  the 
time  prescribed,  then  the  action  can  be 
maintained  after  the  expiration  of  the 
time.  Galveston,  H.  &  8.  A.  .B.  Ck>.  t. 
Kelley  (1894)  —  Tex.  Civ.  App.  — ,  26  S. 
W.  470;  Gulf,  C.  &  S.  F.  R.  Co.  v.  Tra- 
wick  (1891)  80  Tex.  270, 15  S.  W.  568, 18 
S.  W.  948,  and  Galveston,  H.  &  S.  A.  R. 
Co.  V,  Silegman  (1893)  —  Tex.  Civ.  App. 
— ,  23  8.  W.  298,  are  to  the  same  effect. 

But  statements  made  by  an  agent 
who  has  no  authority  in  the  matter,  and 
expressly  warns  the  shipper  to  that 
effect,  are  insufficient  to  operate  as  an 
estoppel.  Gulf,  C.  &  S.  P.  R.  Co.  v. 
Trawick  (1891)  80  Tex.  270,  15  S.  W. 
568,  18  S.  W.  948. 

And  a  station  agent  at  the  destination 
of  a  shipment  of  stock,  who  is  not  shown 
to  have  any  authority  to  adjust  and  set- 
tle claims  for  damages,  and  who  does 
not  represent  that  he  has  such  authority, 
has  no  power  to  waive  a  provision  of  the 
shipping  contract  requiring  suit  to  be 
brought  within  ninety  days  after  the 
happening  of  the  injuries,  by  advising 
the  shipper  not  to  sue,  as  the  company 
always  prefers  to  settle  that  class  of 
claims,  where  the  contract  further  pro- 
vides that  no  agent  of  the  carrier  shall 
have  any  authority  to  modify  or  waive 
any  provision  thereof.  Missouri,  El.  & 
T.  B.  Co.  V.  Davis  (1909)  24  OUa.  677, 
24  L.B.A.(N.S.)  866,  104  Pac.  34. 

And  where  the  undisputed  evidence 
showed  that  the  carrier's  agent,  having 
received  and  sent  the  shipper's  claim  in 
to  the  general  office  for  investigation, 
told  the  shipper  before  the  stipulated 
time  for  bringing  suit  expired  that  he 
(the  agent)  had  word  from  headquarters 
requesting  the  shipper  not  to  sue,  but  to 
be  patient,  and  the  claim  would  be  set- 
tled, it  was  not  error  to  refuse  a  special 
charge  that  "if  the  evidence  shows  that 
the  defendant's  agent  received  the  plain- 
tiffs' claim,  to  be  forwarded  to  the  gen- 
eral office  for  investigation,  this  would 
not  be  sufficient  evidence  to  constitute 
a  waiver  or  Estoppel  on  defendant's 
L.R.A.1916D. 


part.  Tou  must  find  from  the  evidence 
that  plaintiffs  were  deprived  of  their 
right  to  sue  and  their  position  changed 
by  the  wilful  acts  and  promises  of  de- 
fendant." Galveston,  H.  &  S.  A.  B.  Co. 
V.  Silegman  (1893)  —  Tex.  Civ.  App. 
— ,  23  S.  W.  298. 

By  accepting  a  belated  notice  as  one 
given  in  time,  and  holding  the  claim  for 
investigation  xmtil  after  the  expiration 
of  the  agreed  time  for  the  shipper  to 
sue,  the  carrier  waives  the  benefit  of 
stipulations  in  the  shipping  contract  re- 
quiring notice  of  loss  to  be  given  and 
suit  to  be  brought  within  a  specified 
time.  Sims  v.  Missouri  P.  B.  Co.  (1914) 
177  Mo.  App.  18, 163  S.  W.  275. 

And,  likewise,  the  carrier  waives  a 
provision  in  the  shipping  contract  re- 
quiring suits  for  injuries  to  the  ship- 
ment or  the  person  accompanying  the 
same  to  be  brought  within  a  prescribed 
time,  by  attempfting  to  settle  a  suit  for 
such  injuries  brought  after  the  expira- 
tion of  such  time.  St.  Louis  &  S.  F.  R. 
Co.  V.  Dysart  (1910)  —  Tex.  Civ.  App. 
— ,  130  S.  W.  1047. 

And  a  stipulation  in  the  shipping  con- 
tract requiring  suit  to  be  brought  within 
a  specified  time  after  the  accrual  of  the 
cause  of  action  is  waived  by  the  carrier, 
where,  after  receiving  the  shipper's  de- 
mand from  the  delivering  carrier,  it  re- 
mained silent  for  more  than  four  months 
before  advising  the  delivering  carrier 
that  it  rejected  the  demand,  and  there- 
after ne^ected  for  six  days  to  own  re- 
ceipt of  a  letter  from  the  shipper's 
attorney  concerning  the  claim,  and  then 
answered  only  that  the  demand  had  been 
returned  to  the  delivering  carrier. 
Howze  V,  New  Orleans  &  N.  E.  R.  Co. 
(1907)  91  Miss.  695,  45  So.  837. 

In  Pacific  Coast  Co.  v.  Yukon  Inde- 
pendent Transp.  Co,  (1907)  83  C.  C.  A. 
625,  155  Fed.  29,  goodia  were  received  by 
the  carrier  at  Seattle  to  be  delivered  at 
an  Alaskan'  port  on  the  first  trip  of  the 
vessel  in  the  spring,  or  as  soon  as  the  ice 
was  out  of  the  harbor.  Upon  finding 
the  harbor  still  closed  by  the  ice,  the 
vessel,  after  tendering  delivery  at  an- 
other Alaskan  port,  proceeded  back  to 
Seattle  with  the  cargo,  and  delivered  it 
on  the  next  voyage.  "The  shipping  eon- 
tract  required  all  claims  for  damages  to 
be  presented  to  the  carrier  within  ten 
days  from  notice  thereof,  and  that  no 
action  should  be  brought  after  sixty 
days.  When  the  vessel  decided  to  return 
to  Seattle  with  the  property  aboard,  the 
claimant's  agent  gave  notice  that  a  claim 
would  be  made  for  such  damages  as 
might  result,  and  when  the  goods  were 
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finally  delivered  at  their  destination,  he 
served  aa  specific  a  claim  for  damages 
as  could  then  be  made;  and  later  a  more 
specific  claim  was  presented  in  Seattle 
and  taken  under  consideration  by  the 
carrier,  after  which  n^otiations  for 
settlement  continued  for  about  a  year  be- 
fore suit  was  brought,  the  carrier  object- 
ing only  that  the  amount  of  the  claim 
was  unreasonable.  It  was  decided  that 
the  requirement  as  to  the  presentation 
of  the  claim  and  the  institution  of  the 
suit  within  the  prescribed  time  had  been 
waived. 


A  shipper  who  has  sent  affidavits  and 
proofs  of  claims  for  injury  and  damage 
to  live  stock,  and  has  been  assured  by 
the  carrier  that  the  claim  is  under  active 
investigation,  and  that  he  will  be  in- 
formed of  the  carrier's  decision,  is  justi- 
fied in  waiting  until  the  carrier's  active 
investigation  is  completed  and  the  result 
thereof  communicated  to  him.  Naumen 
V.    Great    Northern   R.    Co.    (1915)    — 


lOnn.  — ,  164  N.  W.  1077. 


W.  W.  A. 


KENTtrCKY  COtTRT  OP  APPEALS. 

MARY  LIMBACH  et  al.,  i^>pt8., 

V. 

ALTA  BOLIN  et  al. 
(—  Ky.  — ,  188  S.  W.  4M.) 

Will  —  attestation  before  signature  — 

effect. 

An  unsubscribed  will  is  not  properly  ac- 
knowledged by  requesting  a  witness  to  at- 
test it  with  his  signature,  which  is  done, 
so  as  to  make  it  valid  when  subsequently 
signed  by  the  tostator  out  of  the  presence 
of  the  witness,  if  the  signature  is  never  ac- 
knowledged to  the  witness,  under  s  statute 
providing  that  the  subscription  shall  be 
made  or  the  will  acknowledged  by  the  tes- 
tator in  the  presence  of  the  witness. 
For  other  oaset,  tee  Willt,  I.   h,  in  Dig. 

JSe  N.  8. 

(March  15,  1916.) 

APPEAL  by  contestants  from  a  judgment 
of  the  Circuit  Court  for  Daviess  Coun- 
ty approving  the  judgment  of  the  County 
Court  admitting  to  probate  a  paper  as  the 
last  will  and  testament  of  Louis  A.  Miller, 
deceased.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Ix>ni8  I.  Igl«heart  and  Leo  H. 
Fisher,  for  appellants: 

A  testator  must  acknowledge  his  signa- 
ture as  well  as  his  will  to  the  subscribing 
witnesses. 

Swift  V.  Wiley,  1  B.  Mon.  114;  Sechrest 
V.  Edwards,  4  Met.  (Ky.)  163;  Upchurch 
V.  Upchurch,  16  B.  Mon.  118;  Shanks  v. 
Christopher,  3  A.  K.  Marsh.  144;  Denton  v. 
Franklin,  9  B.  Mon.  28 ;  Gamett  v.  Foston, 
122  Ky.  195,  121  Am.  St.  Rep.  466,  91 
S.  W.  668;  Baldwin -y.  Barber,  151  Ky. 
168,  151  S.  W.  686,  Ann.  Cas.  1916A,  14, 
modifying  opinion  on  rehearing  in  148  Ky. 
370,  146  S.  W.  1124. 


Note.  ^  As   to    signature   of    witness   to 
will  before  testator  signs  it,  see  annotation 
followine  this  case,  post,  1063. 
L.R.A.1016D. 


The  signature  of  the  testator  must  be 
affixed  to  the  will  before  he  can  acknowledge 
it.  If  it  is  not  signed,  there  is  no  will  to 
attest  or  acknowledge. 

Re  Dougherty,  168  Mich.  281,  134  X.  W. 
24,  Ann.  Cas.  1913B,  1300,  reported  and  an- 
notated in  38  L.R.A.(N.S.)  161;  Grif- 
fith V.  GriiBth,  5  B.  Mon.  511 ;  Chisholm  v. 
Ben,  7  B.  Mon.  408;  Reed  v.  Watson,  27 
Ind.  443;  Turner  v.  Cook,  36  Ind.  129; 
Tobin  V.  Haack,  79  Minn.  101,  81  X.  W. 
758;  Ludlow  v.  Ludlow,  35  N.  J.  Eq.  480; 
Re  Coles,  —  N.  J.  •^,  47  Atl.  385;  Lewis 
V.  Lewis,  11  N.  y.  220;  Sisters  of  Charity 
V.  Kelly,  67  N.  Y.  409,  reversing  7  Huii, 
290;  Re  Mackay,  110  N.  Y.  611,  1  L.R.A. 
491,  6  Am.  St.  Rep.  409,  18  N.  E.  433; 
Vogel  V.  Lehritter,  139  N.  Y.  223,  34  N.  E. 
914;  Re  Laudy,  148  N.  Y.  403,  42  N.  E. 
1061,  modifying  78  Hun,  479,  29  N.  Y. 
Supp.  136,  affirmed  in  147  N.  Y.  699,  42 
N.  E.  724,  reargument  granted  in  147  N.  Y. 
721,  42  N.  E.  724;  Re  Eakins,  13  Misc.  567, 
35  N.  Y.  Supp.  489;  Re  Rogers,  52  Misc. 
412,  103  N.  Y.  Supp.  423;  Re  Abercromble, 
24  App.  Div.  407,  48  N.  Y.  Supp.  414;  Re 
Hitchler,  25  Misc.  365,  65  N.  Y.  Supp.  642; 
Mitchell  V.  Mitchell,  16  Hun,  97,  affirmed  in 
77  N.  Y.  696;  Rutherford  v.  Rutherford.  1 
Denio,  33,  43  Am.  Dec.  644;  Re  Baldwin. 
146  N.  C.  25,  125  Am.  St.  Rep.  466,  69 
S.  E.  163;  Haynes  v.  Haynes,  33  Ohio  St. 
698,  31  Am.  Rep.  679;  Keyl  v.  Feuchter, 
66  Ohio  St.  424,  47  N.  E.  140;  Richardson 
V.  Orth,  40  Or.  252,  66  Pac.  925,  rehearing 
denied  in  40  Or.  267,  69  Pac.  455;  Luper 
V.  Werts,  19  Or.  122,  23  Pac.  850;  Irvine's 
Estate,  206  Pa.  1,  55  Atl.  795;  Tucker  v. 
Oxner,  12  Rich.  L.  141;  Simmons  v.  Leon- 
ard, 91  Tenn.  183,  30  Am.  St.  Rep.  875,  18 
S.  W.  280;  Roberts  v.  Welch,  46  Vt.  165; 
Gould  v.  Chicago  Theological  Seminary, 
189  111.  282,  59  N.  E.  536;  Harp  v.  Parr, 
168  111.  459,  48  N.  E.  113;  Re  Barrv,  219 
111.  391,  76  N.  E.  577;  Dewey  v.  Dewey,  1 
Met.  349,  35  Am.  Dec.  367 ;  Ela  v.  Edwards, 
16  Gray,  91;  Chase  v.  Kittredge,  11  Allen,. 
49,  87  Am.  Dec.  687. 
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Tbomsa,  J.,  delivered  the  opinion  of  the 
court: 

Louis  A,  Miller  died  on  July  4,  1913, 
being  at  the  time  a  resident  of  and  domi- 
ciled in  Daviess  county.  On  February  26, 
1912,  he  attempted  to  execute  hie  will. 
After  hie  death,  and  on  August  18,  1913, 
the  devisees  therein  (appellees  here)  pre- 
sented the  paper  to  the  county  court  of 
Daviess  county  for  probate,  and  their  mo- 
tion for  that  purpose  was  sustained  and 
the  paper  probated  as  the  last  will  and 
testament  of  Louis  A.  Miller.  From  that 
judgment  an  appeal  was  prosecuted  to  the 
circuit  court,  and  it,  after  hearing,  ap- 
proved the  judgment  of  the  county  court 
in  probating  the  paper  as  such  will.  From 
the  judgment  of  the  circuit  court,  appel- 
lants, who  are  the  collateral  heirs  and  next 
of  kin  to  L.  A.  Miller,  prosecute  this  ap- 
peal. 

The  contentions  of  appellants  which  were 
presented  for  the  first  time  in  the  circuit 
court  arc:  That  the  paper  was  not  exe- 
cuted in  substantial  compliance  with  our 
statute  regulating  the  making  of  wills,  and 
that  the  testator  was  unduly  influenced  to 
execute  it.  On  the  trial  in  the  circuit  court, 
the  second  one  was  abandoned,  and  there 
was  an  agreed  stipulati<Mi  of  facts  filed  by 
the  parties  as  to  how  the  paper  was  ex- 
ecuted; it  constituting  all  the  evidence 
heard  by  the  circuit  court.  Upon  this  point 
the  stipulation  shows  that  the  testator 
went  to  the  Daviess  County  Planing  Mills, 
carrying  with  him  the  paper  claimed  to  be 
his  will,  it  not  being  in  the  handwriting 
of  Miller,  and  he  there  requested  W.  R. 
Jagoe  to  witness  it  as  his  will,  whereupon 
Jagoe  signed  his  name  to  the  paper.  Miller 
did  not  subscribe  his  name  to  it  in  the 
presence  of  this  witness,  nor  was  his  na:me 
subscribed  to  it  at  the  time  the  witness 
attested  it  with  his  signature.  The  testator 
took  the  paper  in  this  condition,  without 
his  name  being  subscribed  to  it,  to  another 
place  in  Owensboro,  where  H.  N.  Robertson 
was  requested  by  him  to  witness  or  attest 
the  paper  as  his  will,  which  was  done  by 
Robertson,  and  in  the  presence  of  this  wit- 
ness the  testator  subscribed  his  name  to 
the  paper.  After  this  subscription  by  the 
testator,  no  acknowledgment  of  it  was  ever 
made  to  the  witness  Jagoe,  and  he  at  no 
time  saw  the  paper  with  the  name  of  the 
testator  subscribed  to  .it.  The  question  is. 
Do  these  acts  constitute  a  substantial  com- 
pliance with  our  statute  upon  the  subject, 
it  being  §  4828,  Ky.  Stat,  and  in  language 
as  follows:  "No  will  shall  be  valid  unless 
it  is  in  writing  with  the  name  of  the  tes- 
tator subscribed  thereto  by  himself,  or  by 
some  other  person  in  his  presence  and  by 
his  direction;  and,  moreover,  if  not  wholly 
I..R.A.1916D. 


written  by  the  testator,  the  subscription 
shall  be  made  or  the  will  acknowledged  by 
him  in  the  presence  of  at  least  two  credible 
witnesses,  who  shall  subscribe  the  will  with 
their  names  in  the  presence  of  the  testator." 

This  supposed  will  is  not  holographic, 
and,  if  vitalized  at  all,  it  must  be  by  that 
portion  of  the  section  saying,  "moreover,  if 
not  wholly  written  by  the  testator,  the 
subscription  shall  be  made  or  the  will  ac- 
knowledged by  him  in  the  presence  of  at 
least  two  credible  witnesses,"  etc.  As  the 
testator  did  not  subscribe  the  paper  in  the 
presence  of  two  witnesses,  it  becomes  neces- 
sary to  still  further  narrow  the  inquiry  to 
the  meaning  of  the  clause,  "or  the  will 
acknowledged  by.  him  in  the  presence  of  at 
least  two  credible  witnesses." 

When  the  will  is  not  a  holographic  one, 
it  may  receive  legal  vitality  under  the  stat- 
ute in  one  of  two  ways:  One  by  the  tes- 
tator subscribing  it  in  the  presence  of  the 
two  witnesses,  and  they  attesting  it  by  sub- 
scribing their  names  in  his  presence;  and 
the  other  by  the  testator  acknowledging  the 
will  in  the  presence  of  the  two  witnesses, 
who  shall  attest  it  by  their  signatures  in 
his  presence.  The  first  one  was  not  fol- 
lowed in  this  case,  and  the  inquiry  is 
whether  the  second  one  was.  It  will  he 
observed  that  the  paper  which  the  statute 
requires  shall  be  acknowledged  by  the  tes- 
tator before  the  witnesses  is  "the  will." 

Great  assistance  in  the  solution  of  the 
question  before  us  will  be  rendered  by  as- 
certaining the  true  meaning  of  the  word 
"will"  (the  thing  to  be  acknowledged)  as 
used  in  the  statute.  Blackstone,  in  his 
Commentaries  (vol.  2,  p.  499),  defines  it 
as  "the  legal  declaration  of  a  man's  inten- 
tions which  he  wills  to  be  performed  after 
his  death."  The  definition  is  adopted  with 
approval  by  the  author  of  30  Am.  &  Eng. 
Enc.  Law,  2d  ed.  550,  and  also  by  the  court 
in  the  following  cases:  Smith  v.  Bell,  6 
Pet.  68,  8  L.  ed.  322;  Colton  v.  Cotton,  127 
U.  S.  309,  32  L.  ed.  142,  8  Sup.  Ct.  Rep. 
1164;  Hardenbergh  v.  Ray,  151  U.  S.  112, 
38  L.  ed.  93,  14  Sup.  Ct.  Rep.  305;  Jack- 
son V.  Culpepper,  3  Ga.  569;  Robinson  ▼. 
King,  6  Ga.  547;  Langdon  v.  Astor,  16  N. 
Y.  49;  Clayton  v.  Liverman,  19  N.  C.  (2 
Dev.  &  B.  U)  558;  Price  v.  Johnson.  90 
N.  C.  592;  Frew  v.  Clarke,  80  Pa.  178. 
And  by  this  court  in  the  precise  words  of 
Blackstone  in  the  case  of  Ward  v.  Ward, 
104  Ky.  857,  48  S.  W.  411.  The  definition 
given  by  Swinburne  .is,  "A  last  will  is  a 
lawful  disposing  of  that  which  anyone  would 
have  done  after  death."  Swinb.  Wills,  pt 
1,  §§  3  and  4.  These  definitions  meet  with 
our  approval,  as  well  as  having  been  adopt- 
ed by  this  court  in  the  Ward  Case,  supra. 

It  will  be  noticed  that  a  paper,  in  or.ler 
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to  b«  brought  to  the  full  development  of  a 
will,  must,  aeeording  to  Blackstone,  "be  a 
legal  declaration,"  and  by  Swinburne's  defi- 
nition, "a  lawful  digpoeing,"  etc.,  and  any 
paper  not  possesaing  the  requiutes  to  make 
it  a  legal  declaration  or  a  lawful  disposition 
would  fall  short  of  the  definition  of  a  will. 
All  statutes  upon  the  subject  of  wills,  both 
English  and  American,  require  them  to  be 
either  signed  or  subscribed  by  the  testator 
in  order  to  render  them  valid  and  effectual 
for  the  purpose  of  disposing  of  property 
after  death.  Under  all  of  them,  a  paper 
which  is  not  signed  or  not  subscribed  by 
the  testator  is  wholly  ineffectual  for  any 
purpose  and  would  not  be  probated  as  a 
will  by  any  court,  because  it  would  not 
be  a  will. 

How,  then,  may  we  ask,  oould  it  be  a 
will  when  not  subscribed  or  signed  by  the 
maker  for  the  purpose  of  attestation  or 
acknowledgment  before  the  witnesses,  and 
yet  not  be  a  will  unless  signed  or  subscribed 
by  him  for  the  purpose  of  probate?  If  the 
paper  constituting  the  will  is  a  legal  decla- 
ration or  a  lawful  disposition  by  the  tes- 
tator, it  must  be  an  executed  cme,  which, 
according  to  some  of  the  statutes,  must  be 
a  subscribed  one,  and,  according'  to  others, 
a  signed  one.  The  acknowledgment  re- 
quired by  the  statute  is  the  recognition  by 
the  testator  before  the  attesting  witnesses 
of  his  subscribed  or  executed  will.  Without 
this  execution  of  the  will  by  the  testator's 
subsequent  consent,  the  paper  which  the 
witnesses  attest  contains  <»ly  the  testator's 
consent  or  wish  that  what  is  written  there- 
in shall  control  the  disposition  of  his  prop- 
erty after  his  death,  and  without  such  con- 
sent or  wish  having  the  verity  required  by 
law,  whieh  would  not  be  legal  declaration 
of  such  consent.  It  is  the  legalised  consent 
verified  by  subscribing  his  will  which  the 
testator  acknowledges  before  the  witnesses 
and  which  they  attest  by  subscribing  their 
names.  In  other  words,  the  paper  which 
the  testator  must  acknowledge  to  the  at- 
testing witnesses  must,  at  the  time  of  sudi 
acknowledgment,  be  a  completed  or  finished 
will  so  far  as  the  requirement  which  the 
statute  imposes  upon  the  testator  is  con- 
cerned. This  is  not  done,  under  our  present 
statutes,  until  he  has  subscribed  it.  The 
direct .  question  involved  here,  although  de- 
termined as  herein  held  by  courts  from 
other  jurisdictions  (Lane  v.  Lane,  125  Ga. 
386,  54  S.  E.  90,  114  Am.  St.  Rep.  207,  and 
notes  on  page  213,  6  Ann.  Cas.  462;  Sim- 
mons V.  Leonard,  01  Tenn.  183,  30  Am.  St. 
Rep.  875,  IS  S.  W.  280;  Chase  v.  Kittredge, 
11  Allen,  49,  87  Am.  Dec.  687;  Reed  v. 
Watson,  27  Ind.  448;  Lewis  v.  Lewis,  11 
N.  Y.  220;  Jauncey  v.  Thome,  2  Barb.  Ch. 
40,  46  Am.  Dec.  432;  Tilden  ▼.  Tilden,  13 
L.R.A.1916D. 


Oray,  110),  has  not  been  directly  passed 
on  by  this  court.  It  has,  however,  been 
inferentially  upheld  in  the  following  casM: 
Shanks  v.  Christopher,  3  A.  K.  Marsh.  144; 
Miles's  Will,  4  Dana,  1;  Swift  v.  Wiley,  1 
B.  Mon.  114;  Ghisholm  v.  Ben,  7  B.  Mon. 
408;  Griffith  v.  Griffith,  6  B.  Mon.  511; 
Sechrest  v.  Edwards,  4  Met.  (Ky.)  163; 
Allen  V.  Everett,  12  B.  Mon.  371;  Soward 
V.  Soward,  1  Duv.  126;  Grubbs  v.  Marshall, 
11  Ky.  L.  Rep.  870,  13  8.  W.  447;  Savage 
V.  Bulger,  25  Ky.  L.  Rep.  763,  76  S.  W. 
361;  McKee  v.  McKee,  155  Ky.  738,  160 
S.  W.  261. 

The  requirements  of  the  statute  in  force 
at  the  time  of  the  execution  of  the  wills 
under  consideration  by  this  court  in  these 
cases  were  not  in  each  instance  the  same. 
In  ^  some  of  them  the  law  required  the  will 
to  be  signed  by  the  testator,  and,  as  this 
requirement  was  the  same  as  that  required 
by  the  earlier  English  statutes  on  the  sub- 
ject, the  construction  of  the  English  courts 
as  to  what  eonstituted  a  signing  of  the  will 
was  followed  by  this  court  when  similar 
statutes  were  under  consideration.  This 
construction  was  to  the  effect  that  the  will 
need  not  be  signed  by  the  testator  at  the 
bottom  thereof,  but  the  requirement  would 
be  fulfilled  if  the  name  of  the  testator  ap- 
peared anywhere  in  the  body  of  the  will. 
This  was  held  to  be  a  sufficient  signing, 
and  accordingly  it  was  held  in  the  Miles's 
Wilt  Case,  4  Dana,  1,  that  the  attesting 
witnesses  need  not  see  the  testator  sign  his 
name  at  th«  foot  of  the  will,  or  see  the 
name  already  signed  at  that  place,  when 
the  body  of  the  will  contained  the  name  of 
the  testator  at  the  time  the  witnesses  at- 
tested it,  inferentially  holding  that  if  there 
was  no  name  of  the  testator  signed  at  the 
end  of  the  will,  and  his  name  did  not  ap- 
pear in  the  body  of  the  will  when  the  wit- 
ness attested  it,  it  would  be  invalid;  the 
language  used  being;  "Mrs.  Miles,  the  tes- 
tatrix, fell  a  victim  to  the  cholera,  in  July, 
1833.  Before  she  had  been  attacked  with 
the  fatal  disease,  she  requested  an  iktelH- 
gent  neighbor  to  write  her  will,  and  in- 
structed him  how  to  write  it.  He  wrote  it 
accordingly,  and  commencing  with,  'In  the 
name  of  God,  amen,  I,  Sarah  Miles,'  etc., 
ended  with,  'in  ratification  of  which,  I 
have  hereunto  set  my  hand  and  affixed  nty 
seal,'  etc.,  adding  a  seal  without  the  name. 
Thus  prepared,  it  was  read  to  her  and  ap- 
proved by  her,  but  was  not  then  either 
subscribed  by  her,  or  attested.  However, 
when  afterwards  published,  being  unable  to 
subscribe  her  name,  she  acknowledged  the 
paper  as  her  will,  in  the  presence  of  two 
witnesses,  who  attested  it  in  her  preaenee 
and  at  her  request.  From  these  facte,  we 
infer  that   her   acknowledgment  was  full. 
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unconditional,  and  flnal,  without  anj  inten- 
tion to  subscribe  her  name  then  or  after- 
wards; but  with  the  wish  that  the  docu- 
ment thus  acknowledged  should,  as  ac- 
knowledged, be  established  as  her  last  will; 
and  therefore,  according  to  a  long  and  un- 
broken series  of  adjudged  cases,  although 
we  may  presume  that,  when  the  will  was 
written,  her  name  in  the  beginning  was  not 
intended  to  be  her  signature,  nevertheless, 
as  it  was  so  designed  and  understood  at 
the  time  of  publication,  we  feel  bound  to 
decide  that  it  is  a  sufBcient  signing  of  the 
will  within  the  constructive  operation  of 
the  statute,  and  is  as  effectual  as  it  would 
have  been  had  it  been .  subscribed  by  a 
stranger  and  acknowledged  by  her," 

Appellees  rely  on  the  case  of  Allen  v. 
Everett,  12  B.  Mon.  371.  The  law  govern- 
ing the  execution  of  wills  when  the  testa- 
tor's will  involved  in  that  case  was  executed 
was  the  same  as  to  the  signing  by  the 
testator  as  the  one  governing  the  execution 
of  wills  in  the  Miles's  Case,  i.  e.,  the  tes- 
tator should  only  sign  the  will,  and  this 
requirement  under  the  adjudged  cases  was 
fulfilled  when  his  name  appeared  anywhere 
in  the  will.  Consequently,  this  court,  in 
the  Everett  Case,  said:  "The  name  of  the 
testatrix  is  inserted  in  the  body  of  this 
will,  and  her  signature  is  also  affixed  to 
the  bottom  thereof;  and  if  acknowledged  by 
her  to  be  her  will  to  Chilton  DuS  before 
she  signed  it,  but  with  the  intention  at  the 
time  of  publication  to  give  complete  effect 
to  it  as  her  last  will  and  testament  without 

'her  signature,  it  is  valid,  notwithstanding 
ahe  may  have  afterward,  at  a  different  time, 
signed  the  will,  and  then  acknowledged  it 
before  anolJier  subscribing  witness." 

It  will  be  noticed  that,  in  the  cases  re- 
ferred to,  the  thing  which  the  statute  re- 
quired the  testator  to  do  (sign  the  will) 
was  done  either  before  or  at  the  time  the 
witness  attested   it,  although  the  testator 

.  may  have  subsequently,  in  the  (J>sence  of 
the  witness,  performed  the  nonrequired  or 
nonessential  act  of  signing  his  name  at  the 
bottom  of  the  will.  So  that  these  cases 
and  others  of  their  class  do  not  conflict 
with,  but  rather  uphold,  the  views  which 
we  have  hereinbefore  ^pressed.  It  will 
furthermore  be  seen  that  the  facts  in  the 
Sechrest  Case,  4  Met.  (Ky.)  163,  show  that, 
at  the  time  the  witnesses  were  called  upon 
to  and  did  attest  the  will,  all  of  the  acts 
which  the  then  .law  required  the  testator 
to  do,  including  the  attaching  of  his  name 
to  the  will,  had  been  done.  In  holding  that 
the  will  therein  involved  was  legally  ex- 
ecuted and  entitled  to  probate,  this  court 
•aid:  "It.  may  be  assumed  that  the  natjie 
of  Sechreet,  had  been  written  to  the  paper 
before  Henderson  ever  saw  it,  and  certainlv 
L.R.A.1916n. 


before  he  attested  it;  his  name  is  written 
out  in  full  upon  the  paper  as  copied  in  this 
record,  and  the  mark  is  placed  between  the 
Christian  and  surname.  Henderson  proves 
the  mark  was  made  after  he  subscribed  it 
as  a  witness,  but  does  not  prove  the  name 
was  written  afterwards;  he  only  proves 
that  his  name  and  Carter's  were  written 
after  he  saw  it.  So  that  Sechrest's  name 
must  have  been  subscribed  to  the  paper 
before  he  saw  it;  and,  after  his  name  had 
thus  been  subscribed  to  the  paper,  he  ac- 
knowledged it  to  be  his  will,  in  the  presence 
of  the  two  witnesses,  who  subscribed  it  as 
such, — which  was  a  compliance  with  the 
requisitions  of  the  statute, — and  the  placing 
of  the  mark  to  it,  whether  by  Sechrest  or 
Carter,  was  wholly  unnecessary." 

This  court,  in  the  ease  of  Grubbs  v.  Mar- 
shall, 11  Ky.  L.  Rep.  870,  13  S.  W.  447, 
upon  the  question  under  consideration, 
said:  "However,  it  does  not  seem  to  us 
material  whether  he  did  actually  make  his 
mark  in  presence  of  the  first  witness  or 
not,  for  it  is  shown  his  -  name  was  then 
subscribed  by  another  in  his  presence  and 
by  his  direction,  which  the  statute  makes 
equivalent  to  an  actual  subscription  by  the 
testator  himself.  And,  although  the  second 
witness  could  not,  nor  did,  testify  he  saw 
the  name  subscribed  by  such  other  person, 
he  stated  the  testator  made  or  retraced  his 
mark.  And  as  both  of  them  testified  the 
testator  adcnowledged  the  wUl,  respective- 
ly, in  their  presence,  we  think  the  law  was 
substantially  complied  with  as  to  the  man- 
ner of  its  execution,  for  it  is  not  required 
nor  do  we  see  why  it  should  be  treated 
indispensable  for  subscribing  witnesses  to 
be  present  at  the  same  time  and  place  when 
the  will  is  acknowledged,  if  it  be,  in  fact, 
done  in  the  presence  of  each  of  them.  Mau- 
pin  V.  Woods,  1  Duv.  223." 

And  the  case  of  Savage  v.  Bulger,  25 
Ky.  L.  Rep.  763,  76  S.  W.  361.  quoted  with 
approval  from  the  Sechreet  Case  as  fol- 
lows: "It  is  not  even  material  whether  the 
names  of  the  attesting  witnesses,  or  that 
of  the  testator,  be  first  subscribed,  if  the 
witnesses  were  present  when  the  testator 
either  wrote  his  name  or  acknowledged  it  as 
his  signature." 

In  the  very  recent  case  of  McKee  v.  Mc- 
Kee,  155  Ky.  738,  160  S.  W.  261,  this  court 
said:  "Clearly  it  was  the  purpose  of  the 
statute  to  so  provide  for  the  execution  and 
attestation  as  to  eliminate  all  possible  dan- 
ger of  fraud  or  deception;  in  other  words, 
to  80  require  the  execution  and  attestation 
as.  that  the  testator  might  certednly  know 
that  the  paper  which  he  signed  was  the 
selfsame  paper  which  was  attested,  and  to 
enable  the  attesting  witnesses  to  know  that 
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the  paper  they  attested  was  tbe  same  paper 
signed  by  the  testator." 

And  tQ  the  same  effect  is  this  court's 
opinion  in  the  case  of  Gamett  ▼.  Fos- 
ton,  122  Ky.  196,  121  Am.  St.  Rep.  456, 
91  S.  W.  668,  wherein  this  language  is 
used:  "Its  [the  statute]  requisitions  being 
similar  in  import  and  substance,  if  not  so 
in  phraseology,  there  is  not  much  difficulty 
in  determining  that  the  adcnowledgment  of 
a  will  by  the  testator  in  the  presence  of  the 
witnesses,  though  written  and  his  name 
subscribed  by  another  at  another  time,  was 
a  sufficient  publication." 

This  language  is  taken  from  the  case  of 
Upchurch  v.  Upchurch,  16  B.  Mon.  102. 

It  must  not  be  forgotten  that  the  require- 
ment of  the  stetute  that  the  will,  when  not 
holographic,  shall  be  attested  by  tb»  re- 
quired number  of  witnesses,  and-  in  the 
manner  specified,  is  no  part  of  the  legal 
execution  of  the  will  hy  the  testator.  It  is 
only  for  probative  purposes;  the  statute 
eonflning  the  means  of  proving  the  will 
after  testator's  death  te  this  method  only, 
as  our  statute  on  conveyances  requires  a 
deed  to  be  proven  either  by  an  acknowledg- 
ment before  an  officer  authorized  to  take 
it,  or  before  two  subscribing  witnesses. 
Ky.  Stat.  §  501.  These  formalities  may 
appear  upon  the  deed,  still  it  will  convey 
no  title  from  the  grantor,  nor  will  it  be 
admitted  te  record  unless  it  bears  the  sig- 
nature of  the  grantor.  This  is  the  holding 
of  this  court  in  the  case  of  Helton  v.  Asher, 
103  Ky.  730,  82  Am.  St.  Rep.  601,  46  S.  W. 
22,  wherein  it  is  said:  "The  instrument  in 
question  was  invalid.  The  certificate  of  the 
clerk  could  not  impart  any  validity  te  it. 
It  was  essential  to  ite  validity  that  it 
should  have  been  signed  by  Helton.  Had  it 
been  signed  by  him  and  acknowledged  before 
the  clerk,  then  it  would  have  been  a  re- 
cordable instrument." 

This  section  of  the  statute  as  to  the  ac- 


knowledgment of  deeds  is  no  more  specific 
as  to  what  shall  be  embraced  in  the  ac- 
knowledgment 1^  the  maker  than  is  the 
statute  with  reference  to  the  execution  of 
wills.  The  rule  as  te  what  constitutes  the 
act  of  acknowledgment  by  the  makers,  in 
each,  is  analogous.  If,  then,  the  signature 
of  the  maker  must  be  atteched  to  the  deed 
and  it  shall  constitute  a  part  of  the  deed 
to  be  acknowledged,  we  fail  to  see  why  the 
signature  of  the  testetor  should  not  also 
constitute  a  part  of  the  paper  to  be  ac- 
knowledged as  his  will. 

We  conclude,  then,  that  while  the  direct 
question  involved  here  was  not  presented  in 
any  of  the  cases  to  which  we  have  referred 
from  this  court,  yet  the  language  employed 
in  the  opinions  at  least  inferentially  holds 
that  the  paper  which  the  witness  must  at- 
test, and  which  the  testetor  must  acknowl- 
edge, shall  have  been  executed  by  the  tes- 
tator as  prescribed  1^  the  stetute  in  exist- 
ence at  the  time.  We  are  aware  of  the  rule 
in  this  state  to  the  effect  that  a  subetential 
compliance  with  tlie  stetute  is  all  that  is 
required  (Flood  v.  Pragoff,  79  Ky.  607,  and 
cases  lierein  cited),  but  this  rule  cannot  be 
extended  so  as  to  dispense  with  an  essen- 
tial requirement  of  the  stetute  madft  for 
the  purpose  of  preventing  fraud  either  upon 
the  testator  or  those  upon  whom  the  law 
casts  his  property  after  his  death.  The 
paper  in  contest  herein  not  having  been 
executed  before  two  witnesses  in  accordance 
with  the  stetute  as  herein  interpreted,  it 
should  not  be  admitted  to  probate  as  the 
will  of  Louis  A.  Miller. 

It  results,  therefore,  that  the  judgment 
of  the  Circuit  Court  manifesting  a  different 
view  should  be,  and  it  is,  reversed,  with 
directions  to  refuse  the  probate  of  the  paper 
as  the  last  will  and  testement  of  Louis  A. 
Miller,  and  for  proceedings  consistent  with 
this  opiniMi. 


Annotation — Signature  of  witness  to  wiU  before  testator  signs  it 


The  earlier  cases  on  this  question  are 
discussed  in  the  note  to  Brooks  v.  Wood- 
son, 14  L.R.A.  160,  and  that  to  Re  Horn, 
26  L.R.A.(N.S.)  1126. 

The  rule  followed  in  Limbach  v.  Bo- 
LIN,  that  a  signing  by  the  witnesses  be- 
fore the  signing  by  the  testator  is  not 
good,  has  been  followed  in  Barnes  v. 
Chase  (1911)  208  Mass.  490,  94  N.  E. 
694;  Bioren  v.  Nesler  (1910)  77  N.  J. 
Eq.  560,  78  Atl.  201  (obiter);  Re  Man- 
nion,  (1915)  —  N.  J.  — ,  95  AtL  988 
(obiter). 

In  Re  Kunkler  (1914)  147  N.  Y.  Supp. 
1094,  it  is  stated  that  a  testator  must 
L.R.A.1916D. 


sig^  his  name  to  the  will  before  the  wit- 
nesses are  requested  to  sign,  as  other- 
wise they  have  no  signature  or  will  to 
attest.  The  New  York  cases  discussed 
in  the  earlier  notes  are  cited  to  the 
proposition  that  the  signing  by  the  wit- 
nesses before  the  testator  is  not  a  com- 
pliance with  the  statute  or  a  due  execu- 
tion of  the  will. 

The  will  must  be  complete  by  signa- 
ture at  the  time  of  attestation.  Chis- 
holm  T.  Ben,  (1847)  7  B.  Mon.  (Ky.) 
408. 

It  is  the  theory  of  Simmons  t.  Leon- 
ard (1891)  91  Teim.  183,  30  Am.  Rep. 
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875,  18  S.  W.  280,  that  it  is  the  signa- 
ture of  the  testator  that  must  be  at- 
tested. A  signing  by  the  witnesses 
prior  to  the  signing  by  the  testator  is 
therefore  insufficient. 

It  has  been  held  that  if  the  testator 
and  witnesses  sign  their  names  as  part 
of  the  same  transaction,  it  is  immaterial 
whether  the  testator  signs  his  name  be- 
fore or  after  the  witnesses  sign.  Be 
Silva,  (1915)  169  0«L  116,  145  Pac.  1018. 

A  ■  subsequent  acknowledgment  or 
adoption  by  an  attesting  witness  of  his 


signature  cannot  be  held  sufficient  or 
equivalent  to  attestation  at  that  time 
where  his  signature  was  before  that  of 
the  testator.    Note  in  14  L.B.A.  160. 

This  is  especially  true  if  the  witnesses 
did  not  sign  in  testator's  presence.  Note 
in  14  L.R.A.  160. 

As  to  whether  it  is  necessary  that 
witnesses  see  testator  sign,  or  that  they 
see  his  signature,  see  note  to  Dougherty 
V.  Crandall,  38  L.R.A.(N.S.)  161,  and 
supplemental  note  to  Nunn  v.  Ehlert, 
LJIA.1915B,  87.  W.  A.  E. 


IiOUISIANA  StTPREME:  COVRT. 

PAUL  BORELL 

V. 

CUMBERLAND    TELEPHONE    &    TELE- 
GRAPH COMPANY  et  al. 

(133  La.  630,  63  So.  247.) 

Master  and  servant  ^  electricity  ^  trou- 
ble man  —  assumption  of  risk. 
1.  Where,  neither  by  reason  of  the  duty 
nor  the  place  to  which  a.  person  is  assigned, 
is  there  any  danger  to  him,  save  such  as 
may  arise  from  a  particular  act  of  his  own, 
against  which  the  knowledge  that  he  pos- 
sesses and  the  instructions  which  he  has 
received  should  be  suiScient  to  warn  him, 
his  commission  of  the  act  must  be  regarded 
as  the  sole,  approximate  cause  of  the  in- 
jury which  results  therefrom.  Thus  where, 
by  reason  of  a  storm,  the  high  voltage  wires 
of  an  electric  light  company  are  brought 
into .  contact  with  the  wires  of  a  telephone 
company,  and  a  well-informed  trouble  man, 
employed  by  the  telephone  company,  is 
sent,  with  instructions,  to  locate  the  trouble 
and  to  report  thereon,  but  not  to  attempt  to 
clear  the  wires,  his  knowledge  and  instruc- 
tions should  be  sufficient  to  warn  him 
against  touching  the  wires;  and  his  taking 
hold  of  a  telephone  wire  to  find  out  wheth- 
er it  was  in  contact  with  an  electric  light 
wire  is  held  to  have  been  the  sole,  proxi- 
mate cause  of  the  injury  that  he  suatalned 
by  reason  of  the  fact  that  the  telephone 
wire  was  in  contact,  direct  or  indirect,  with 
the  electric  light  wire  and  was  carrying 
its  voltage:  and  he  has  no  action  in  dam- 
ages against  the  corporation  operating  the 

Headnotes  by  Monbob,  J. 


electric  light  plant,  any  more  than  against 

the  telephone  company. 

For  oHur  oatea,  «ee  Proximate  Cause,  V.; 
alto  II.  c,  in  Dig.  1-52  K.  8. 

Same  •-  wires  blown  down  —  negli- 
gence. ' 

2.  In  order  to  hold  a  corporation  operat- 
ing an  electric  light  plant  liable  in  damages 
for  injuries  inflicted  by  its  high  voltage 
wires  blown  down  at  night  in  a  storm  and 
brought  in  contact  with  telephone  wires, 
it  should  be  shown  either  that  the  poles 
were  rotten,  or  the  installation  otherwise 
defective,  or  that  the  company  was  guilty 
of  laches  in  the  matter  of  finding  out  that 
the  wires  were  down  or  in  the  matter  of 
shutting  off  the  electricity  after  obtaining 
that  inlormation. 

For  other  casea,  tee  Electricity,  HI.  a,  in 

Dig.  1-52  X.  8. 
NegliKenoe  —  contribution  ^  eiTect. 

3.  Whether  a  person's  own  negligence  is 
the  sole  proximate  cause  of  an  injury  that 
he  receives  or  is  a  cause  contributing  di- 
rectly thereto,  the  result  is  the  same.  He 
has  no  action  for  the  recovery  of  damages  in 
either  cswe. 

For  other  cases,  see  Negligence,  II.  a,  in 
Dig.  ISi  N.  8. 

(ProTosty,  J.,  dissents.) 

(March  31,  1913.) 

CROSS  APPEALS  from  the  judgment  of 
the  Judicial  District  Court  for  the 
Parish  of  Acadia  in  an  action  brought  to 
recover  damages  for  personal  injuries;  de- 
fendant telephone  company  appealing  from 
a  judgment  in  favbr  of  plaintiff  against  it; 
and  plaintiff  appealing  from  a  judgment 
rejecting  his  claim   against  the  defendant 


Note.  ^  As  to  the  duty  of  the  master  in 
respect  to  defective  appliances  which  a  serv- 
ant is  employed  to  repair,  see  note  to  Reed 
V.  Moore,  25  L.R.A.(N.S.)  331;  and  as  to 
the  applicability  of  the  rule  as  to  safe 
place,  where  servants  are  engaged  in  the 
work  of  removing  dangerous  conditions,  see 
note  to  Neagle  v.  Syracuse,  B.  &  N.  Y.  R. 
Co.  2.5  L.RA.(N.S.)   321. 

As  to  injury  to  lineman  through  defect  in 
L.R.A.1916D. 


a  pole  or  its  appurtenances,  see  notes  to 
Lynch  v.  Saginaw  Valley  Traction  Co.  21 
L.R.A.(K.S.)  774,  and  Consolidated  Gas,  E. 
L.  A.  P.  Co.  V.  Chambers,  26  L.R.A.(N.S.) 
609. 

Upon  the  general  question  of  a  duty  to 
prevent  contact  of  wires  carrying  electric 
current,  see  note  to  Paducah  Light  &  P.  Co. 
V.  Parkman,  62  L.R.A.(N.S.)  687. 
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eitj.     Reversed     on     defendant's     appeal. 
Affirmed  on  plaintififs  appeal. 

The  facts  are  stated  in  the  opinions. 

Mr.  J.  C.  Henriqnes  for  appellant  Cum- 
berland Telephone  Sc  Telegraph  Company. 

Messrs.  Kitrhell  A  Bulley  and  Story  Sb 
Pugh,  for  appellant  Borell: 

An  employer  must  furnish  his  servant 
the  means  and  appliances  which  the  service 
requires  for  its  efficient  and  safe  perform- 
ance, and  if  he  fail  in  that  respect,  and  an 
injury  results,  he  is  liable  to  the  servant. 

Clairain  v.  Western  U  Teleg.  Co.  40  La. 
Ann.  178,  3  So.  626;  Moses  v.  Giant  Lum- 
ber Co.  114  La.  938,  38  So.  684;  Foreman  v. 
Eagle  Rice  Mill  Co.  117  L*.  227,  41  So.  666; 
Wilkinson,  Personal  Injuries,  p.  32. 

That  a  servant  fully  ^preciates  a  dan- 
ger incident  to  his  employment  does  not  re- 
lieve the  master  from  every  reasonable  care 
and  precaution  to  guard  against  every  pos- 
sible danger  to  him. 

Lynch  v.  American  Linseed  Co.  194  N.  Y. 
574,  88  N.  E.  1124. 

In  all  occupations  attended  with  great 
and  unusual  danger,  there  must  be  used  all 
appliances  readily  attainable  known  to 
science,  for  the  prevention  of  accidents,  and 
the  neglect  to  provide  such  readily  attain- 
able appliances  is  proof  of  culpable  negli- 
gence. 

Mather  v.  Rillston,  156  U.  S.  391,  39  L. 
ed.  464,  15  Sup.  Ct.  Rep.  464,  18  Mor.  Min. 
Rep.   165. 

A  warning  which  only  consists  of  the  in- 
struction by  the  master  to  his  servant,  "Be 
careful,"  constitutes  no  warning  at  all  in 
contemplation  of  law,  as  such  a  warning 
enables  no  one  to  foresee  danger;  nor  does 
such  warning  enlighten  one  how  to  avoid 
danger. 

Powers  V.  Calcasieu  Sugar  Co. '  48  La. 
Ann.  483,  19  So.  455. 

The  situation  should  be  explained,  the 
danger  pointed  out  and  unequivocally 
warned  against. 

Daly  V.  Kiel,  106  La.  174,  SO  So.  254,  10 
Am.  ^eg.  Rep.  281. 

It  is  actionable  negligence  not  to  warn 
an  inexperienced  servant  of  the  dangers  of 
the  employment,  and  instruct  him  how  to 
avoid  them. 

Parker  v.  Crowell  &  S.  Lumber  Co.  115 
La.  464,  39  So.  445. 

The  employer  is  presumed  to  know  the 
danger  to  which  the  employee  will  be  sub- 
jected in  the  discharge  of  the  duty  to  which 
he  is  assigned,  and,  if  the  latter  be  inex- 
perienced, is  bound  to  warn  him  of  si'.ch 
danger. 

Carter  v.  Fred  W.  Dubach  Lumber  Co. 
113  La.  240,  36  So.  952;  Burns  v.  Ruddock- 
Orleans   Cypress  Co.   114  La.   247,   38   So. 
157. 
L.R.A.1916D. 


Where  the  employee  is  young  and  inex- 
perienced, or  the  risk  is  latent  or  unusual 
and  there  is  more  than  ordinary  danger  of 
getting  hurt,  the  employee  should  be  espe- 
cially  warned. 

Northern  P.  R.  Co.  v.  Blake,  11  C.  C.  A. 
93,  27  U.  S.  App.  190,  63  Fed.  45;  Berry  v. 
Loubiana  Saw  Mill  Co.  129  La.  688,  66  So. 
639. 

A  servant  is  relieved  of  the  imputati<m 
of  contributory  negligence  from  obeying  an 
order  of  his  master  which  exposes  him  to 
danger,  unless  the  risk  is  so  great,  or  the 
danger  so  obvious,  that  no  prudent  person 
would  undertake  it,  even  though  ordered 
to  do  so  by  his  master. 

Lee  V.  Powell  Bros,  ft  S.  Co.  126  La.  51, 
52    So.   214. 

Plea  of  contributory  negligence  will  not 
avail  if,  by  ordihary  care  on  the  part  of 
defendant,  the  accident  could  have  been 
avoided. 

Inland  ft  S.  Coasting  Co.  v.  Tolson,  139 
U.  S.  651-560;  35  L.  fed.  270-273,  11  Sup. 
Ct.  Rep.  653;  Grand  Trunk  R.  Co.  v.  Ives, 
144  U.  S.  408-434,  36  L.  ed.  485-494,  12 
Sup.  Ct.  Rep.  679,  12  Am.  Neg.  Cas.  669; 
McGuire  v.  Vicksburg,  S.  ft  P.  R.  Co.  46 
La.  Ann.  1543,  16  So.  457;  Stucke  v.  Or- 
leans R.  Co.  60  La.  Ann.  172,  23  So.  342; 
L&mpkin  v.  McCormick,  105  La.  418,  83 
Am.  St.  Rep.  245,  29  So.  952. 

It  would  be  both  unjust  and  impolitic  to 
allow  the  master  to  avoid  the  penalty  for 
his  misconduct  in  neglecting  to  provide 
properly  for  the  securing  of  his  servants 
from  injury. 

Hunn  V.  Michigan  C.  R.  Co.  78  Mich.  513, 
7  L.R.A.  506, 44  N.  W.  502 ;  Troxler  v.  South- 
ern R.  Co.  124  N.  C.  189,  44  L.RA.  313,  70 
Am.  St.  Rep.  580,  32  S.  E.  550;  Lutz  v. 
Atlantic  ft  P.  R.  Co.  16  L.RJ^.  819,  and 
note,  6  N.  M.  496,  30  Pac.  912;  Paren  v. 
Sellers,  39  La.  Ann.  1011,  4  Am.  St.  Rep. 
266,  3  So.  363. 

The  servant  is  only  bound  to  see  patent, 
not  latent,  defects. 

Faren  v.  Sellers,  supra;  Myhan  v.  Louis- 
ana  Electric  Light  ft  P.  Co.  41  La.  Ann. 
964,  7  L.R.A.  172,  17  Am.  St.  Rep.  436,  6 
So.  799;  McGinn  v.  McCormick,  109  La. 
396,  33  So.  382. 

The  servant  has  a  right  to  assume  su- 
perior knowledge  in  his  employer,  to  rely 
on  his  judgment,  and  to  believe  that  he  will 
not  unnecessarily  jeopardize  his  person 
and  life  by  avoidable  risks.  And  the  em- 
ployer is  presumed  to  know  the  danger  to 
which  the  employee  will  be  subjected  in  the 
discharge  of  the  duty  to  which  he  is  as- 
signed. 

Myhan  ▼.  Louisiana  Electric  Light  ft  P. 
Co. ;  Carter  v.  Fred  W.  Dubach  Lumber  Co. ; 
and  Burns  v.  Ruddock-Orleans  Cypress  Co., 


Digitized  by 


Google 


1066 


LOUISIANA  SUPREME  COURT. 


supra;  Stucke  v.  Orleans  R.  Co.  SO  La.  Ann. 
172,  30  So.  342. 

Failure  to  have  in  operation  a  groxind 
detector  is  gross  and  culpable  negligence 
on  the  part  of  the  city,  and  it  will  be  held 
responsible  for  all  damages  resulting  from 
injuries  received  by  the  plaintiff  on  account 
of  the  accident. 

Kremer  v.  New  York  Edison  Co.  186  N. 
y.  557,  79  N.  E.  1109. 

Where  injury  results  from  the  combined 
fault  or  negligence  of  two  persons  or  cor- 
porations, both  will  be  held  liable  in  solido 
for  the  full  amount  of  the  damages  sus- 
tained by  the  injured  party. 

Simmons  v.  Shreveport  Gas,  E.  L.  &  P. 
Oo.  116  La.  1034,  41  So.  248. 

Mr.  Percy  T.  Ogden,  with  Mr.  Harry 
W.  Gneno,  for  appellee  City: 

Even  though  the  city  of  Crowley  may  be 
charged  with  a  legal  knowledge  of  the 
situation,  the  gross  contributory  negligence 
upon  the  part  of  the  plaintiff  Borell  was 
certainly  a  concurring  cause  or  the  proxi- 
mate and  ^eient  cause  of  his  own  injury, 
and  the  city  is  not  liable. 

Ryan  v.  Louisville  N.  0.  4  T.  R.  Co.  44 
Ia.  Ann.  806,  11  So.  30;  Dixon  v.  Louisiana 
Electric  Light  &  P.  Co.  47  La.  Ann.  1147, 
17  So.  696;  2  Thomp.  Neg.  pp.  946  et  seq; 
McCarthy  v.  Whitney  Iron  Works  Co.  48 
La.  Ann.  978,  20  So.  171;  1  Thomp.  Neg. 
p.  216;  Pennebaker  v.  San  Joaquin  Light  & 
P.  Oo.  158  Cal.  579,  31  L.R.A.(N.S.)  1099, 
189  Am.  St.  Rep.  202,  112  Pac.  459,  1  N.  C. 
C.  A.  349;  Consolidated  Gas,  E.  L.  £ 
P.  Co.  V.  Chambers,  112  Md.  324,  26  L.R.A. 
(N.S.)  609,  76  Atl.  241;  Fickeisen  v. 
Wheeling  Electrical  Co.  67  W.  Va.  335,  27 
L.RA.(N.S.)  893,  67  S.  E.  788;  Bergin  v. 
Southern  New  England  Teleph.  Co.  70, 
Conn.  64,  39  L.R.A.  192,  38  AU.  888. 

Provoflty,  J.,  delivered  the  opinion  of  the 
court: 

The  Pizzini  Hotel  and  the  Mitchell  store 
in  the  town  of  Crowley  stand  within  about 
6  feet  of  each  otho:.  The  roof  of  the  front 
porch  of  the  Mitchell  store  and  the  floor  of 
the  second-story  gallery  of  the  Pizzini 
Hotel  are  on  the  same  level,  and  both  ex- 
tend over  the  sidewalk.  The  roof  is  flat 
and  extends  laterally  across  the  narrow 
space  between  the  two  buildings,  so  that 
one  may  step  upon  it  from  the  adjoining 
gallery.  And  anyone  doing  so  finds  himself 
opposite  the  space  between  the  two  build- 
ings and  near  the  telephone  and  electric 
light  wires  of  the  Mitchell  building,  which 
are  attached  to  the  side  of  the  Pizzini 
building  at  and  near  the  front  comer  of 
it. 

During  a  wind  and  rain  storm  in  the 
night  two  or  more  of  the  cable  or  lead 
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wires  of  the  electric  light  plant  had  brokoi 
in  front  of  the  Pizzini  Hotel.  One  of  the 
ends  had  fallen  to  the  street  pavement  and 
lay  there  "spitting  fire."  Two  others  had 
dropped  upon  the  roof  of  the  front  porch 
of  the  Mitchell  store,  and,  this  roof  being  of 
metal,  had  communicated  to  it  the  heavy 
electric  current  they  carried. 

E^ly  in  the  morning  complaints  began 
coming  to  the  oflSce  of  the  defendant  com- 
pany of  telephones  out  of  order.  The 
trouble  consisted  of  a  buzzing  sound  upon 
the  lines.  The  persons  in  the  office  knew 
that  this  was  caused  by  the  telephone  and 
electric  light  wires  being  in  close  proximity 
to  each  other,  though  not  in  actual  contact 
Some  twenty  different  complaints  of  this 
kind  had  already  been  registered  at  the  de- 
fendant company's  office  by  a  quarter  past 
7  in  the  morning,  when  plaintiff,  who  wac 
a  trouble  and  line  man  of  the  defendant 
company,  reached  there  for  hia  day's  work. 
The  Pizzini  Hotel  and  the  Mitchell  store 
were  among  the  complainants,  and  plaintiff 
was  sent  at  once  to  ascertain  at  what  point 
tlie  lines  serving  these  two  buildings  were 
in  proximity.  When  he  came  to  the  end  of 
cable  on  the  street  pavement  "spitting  fire," 
he  prudently  picked  it  up  and  put  it  in  the 
gutter.  He  then  went  into  the  Pizzini 
Hotel  and  up  to  the  second-story  front  gal- 
lery,' and  stepped  upon  the  iron  roof  of  the 
Mitcliell  store  opposite  the  space  between  the 
buildings.  By.  simply  looking  at  the  wires 
he  could  then  have  ascertained  whether 
they  were  in  too  close  proximity  or  not 
There  was  no  necessity  of  his  touching 
them.  In  fact,  on  being  sent  on  this  mis- 
sion, he  had  been  warned  not  to  touch  any 
wires.  Thoughtlessly,  for  some  reason  be 
cannot  explain,  if  for  any,  he  took  hold  of 
the  telephone  wire.  The  telephone  wire 
was  grounded,  so  that  by  thus  taking  hold 
of  it.  he  completed  the  circuit  between  it 
and  the  electrically  charged  iron  roof  upon 
which  he  stood,  and  the  result  was  that  he 
received  a  shock  that  at  once  made  him 
unconscious  and  caused  him  to  topple  over 
upon  the  iron  roof.  Fortunately  just  at 
that  moment  the  power  was  shut  off  at  the 
plant;  information  having  reached  there  of 
the  cables  having  been  broken.  He  would 
else  inevitably  have  been  killed.  As  it  was, 
his  right  hand  and  the  back  of  his  head  were 
badly  burnt. 

For  these  injuries  and  for  his  sufferings 
he  sues  the  defendant  company  and  the 
town  of  Crowley  in  damages,  liie  town  of 
Crowley  owns  and  operates  the  electric 
light  plant. 

The  n^ligence  alleged  against  the  tele- 
phone company  is  that  it  did  not  furnish 
him  with  rubber  boots  and  gloves  with 
which  to  do  his  work,  and  that  it  sent  him 
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to   this    dangerous    place    without    having 
•uiBciently  warned  him  of  the  danger. 

13ie  evidence  showg  ^  that  linemen  and 
trouble  men  of  telephone  companies  do  not 
need  and  do  not  use  rubber  boots  and  gloves 
in  doing  their  work;  and  It  shows  that 
plaintiff  was  not  sent  to  do  any  dangerous 
work  nor  into  any  dangerous  place,  but 
simply  to  ascertain  by  ocular  inspection  at 
what  point  the  wires  had  come  in  too  close 
proximity  to  each  other;  and  it  shows, 
furthermore,  that  plaintiff  was  an  experi- 
enced lineman  whom  the  defendant  com- 
pany could  not  have  had  any  reason  to  sus- 
pect of  being  as  ignorant  of  the  dangers 
from  electricity  as  he  now  pretends  that  he 
was. 

We  fail  to  discover  any  mggllgence  what- 
ever on  the  part  of  the  defendant  company. 

But  the  case  stands  differently  with  the 
town  of  Crowley. 

"A  municipal  corporation  has  a  dual 
character, — the  one  public  and  the  other 
private.  ...  In  the  former  case  its  func- 
tions are  political' and  governmental. 
In  its  second  character  .  .  .  that  is,  in 
tile  exercise  of  its  purely  municipal  func- 
tions or  the  doing  of  those  things  which 
relate  to  special  or  private  corporate  pur- 
poses, the  corporation  stands  upon  the  same 
footing  with  a  private  corporation,  and  will 
be  held  to  the  same  responsibility  with  a 
private  corporation  for  injuries  resulting 
from  its  negligence."    28  Cyc.  1267. 

See  Pontchartrain  R.  Go.  v.  New  Arleans, 
27  La.  Ann.  162;  Stewart  v.  New  Orleans, 
9  La.  Ann.  461,  61  Am.  Dec.  218;  Bennett 
V.  New  Orleans,  14  La.  Ann.  120;  New 
Orleans  v.  Kerr,  90  La.  Ann.  413,  69  Am. 
St.  Rep.  442,  23  So.  384;  28  Cyc.  126S;  20 
Am.  &  Eng.  Ene.  Law,  2d  ed.  1196. 

"It  is  held,  as  a  rule,  that  a  city  in  sup* 
plying  water  or  light  to  its  inhabitants  acts 
as  a  private  corporation  and  is  subject  to 
the  same  duties  and  liabilities."  20  Am. 
k  En'g.  Ene.  Law,  2d  ed.  1197. 

Now  plaintiff  alleges  that  the  defendant 
town  wtls  negligent  in  that  it  well  knew 
the  dangerous  condition  in  which  its  elec- 
tric wires  were  and  yet  took  no  steps  to 
rectify  the  situation  until  after  he  had 
been  injured. 

There  can  be  nio  question  that  to  have 
left  these  broken  ends  of  highly  charged 
wire  in  the  position  in  which  plaintiff 
found  them,  would  have  been  the  grossest 
kind  of  negligence,  making  the  defendant 
town  responsible  for  all  consequenees,  if 
the  agents  of  the  defendant  town  knew  of 
this  dangerons  condition  of  things.  The 
sole  question  must  therefore  be  as  to 
whether  the  agmte  of  the  town  had  such 
knowledge.  The  evidence  shows  that  they 
had  no  knowledge  of-  it;  but'  if  this  oondi- 
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tion  of  things  had  existed  so  long  that  it 
was '  their  Iq^l  duty  to  have  had  knowledge 
of  if,  or  if  by  the  use  of  means  which  it  was 
the  legal  duty  of  the  defendant  town  to 
have  provided,  but  which  were  not  provided, 
they  would  have  had  knowledge  of  it,  then 
the  legal  situation  is  as  if  they  had  such 
actual  knowledge;  or,  in  other  words,  the 
failure  to  have  had'  such  knowledge  would 
then  in  itself  constitute  actionable  n^li- 
gence.  Mitchell  v.  Charleston  Light  ft 
P.  Go.  46  a  C.  158,  81  L.R.A.  577,  22  S.  B. 
767;  District  of  Columbia  v.  Woodbury,  136 
U.  8.  463,  34  L.  ed.  477,  10  Sap.  Gt.  Rep. 
990. 

The  evidence  shows  that  there  had  been 
a  storm  during  the  night  which  might  well 
have,'  as  it  actually  did,  caused  the  wires  to 
fall,  and  that  at  so  late  an  hour  as  that 
at  which  plaintiff  was  injured,  when  the 
telephone  conripany  was  already  sending 
its  repair  men  on  their  ground,  no  steps 
had  yet  been  taken  by  the  agents  of  the  de- 
fendant town  to  ascertain  whether  the  storm 
had  not  disturbed  the  electric  light  wires 
and  brought  about  a  dangerous  condition  oi 
things ;  the  evidence  also  shows  that,  by 
means  of  an  instrument  known  as  a 
"ground  detector,"  the  person  in  charge  of 
an  electric  light  plant  is  enabled  to  know 
when  a  break  has  occurred  in  the  wire  of 
any  circuit,  and  that  the  plant  of  the  de-' 
fendant  was  provided  with  such  an  instru- 
ment, but  that  it  was  out  of  order. 

Pretermitting  the  point  of  whether 
enough  time  had  not  elapsed  since  the 
breaking  of  thesC'  wires  for  the  defendant 
town  to  have  been  charged  with  legal 
knowledge  of  their  condition,  even  apart- 
from  the  facility  afforded  by  such  an  in- 
strument as  the  "ground  detector"  above 
mentioned  (that  is  to  say,  ev«i  on  the 
assumption  of  the  agents  of  the  town  hav- 
ing had  no  other  means  than  ordinary  in- 
spection {or  discovering  such  *  break  in  the 
wires),  we  think  that  the  deftr  legal  duty 
rested  upon  the  defendant  town  to  have 
had  this  instrument  at  its'  phmt,  and  to 
have  kept  it  in  good  order,  and  to  have  shut 
oO  the  current  from  any  circuit  the  wires 
of  which  were  shown  by  this  instrument  to 
be  broken. 

"Persons  using  dangerous  agencies  are 
required  to  use  the  utmost  care  to  prevent 
injuries,  and  to  adopt  every  known  safe- 
guard." 29  Cyc.  460;  Potts  v.  Shreveport 
Belt  R.  Co.  110  La.  1,  98  Am.  St.  Rep.  462, 
34  So.  103,  and  cases  there  cited. 

Electrical  companies  are  required  to 
"have  due  regard  to  the  existing  state  of 
science  and  of  the  art  in  question."  15  Cyc. 
472.  Had  this  instrument  bsen  in  good 
order,  the  fact  of  these  wires  being  broken 
would  have  bem  known,  and  the  persons  in 
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tiutxge  of  the  plant  would  have  cut  off  the 
circuit  to  which  these  wires  belonged  long 
before  the  accident  to  plaintiff. 

Three  of  the  fingers  of  plaintiff's  right 
hand  (the  middle  and  the  little  finger  and 
that  between)  were  so  badly  burnt  that 
they  have  become  rigid  and  bent  in,  so  as 
to  be  of  no  use;  in  fact,  worse  than  if  am- 
putated. After  about  a  year  the  skin  had 
grown  back  over  the  burnt  place  on  plain- 
tiff's scalp;  and  the  disfigurement  resulting 
therefrom  is  now  but  slight,  if  any.  Plain- 
tiff's .sufferings  in  the  healing  process  were 
great  and  long  protracted.  The  judge  dis- 
missed the  suit  as  against  the  town,  and 
gave  judgment  against  the  telephone  com- 
pany for  $5,000.  We  have  taken  a  different 
view  in  regard  to  which  one  of  the  defend- 
ants is  liable,  but  are  not  disposed  to  dis- 
agree with  the  view  thus  taken  by  the  judge 
as  to  the  proper  amount  of  damages  to  be 
allowed  in  the  case.  In,  the  case  of 
SmuUias  v.  Shreveport  Gas,  E.  L.  k  P.  Co. 
116  La.  1034,  41  So.  248,  where  the  injuries 
were  very  similar,  a  verdict  of  $8,000  was 
approved. 

The  judgment  appealed  from  is  set  aside, 
and  it  is  now  ordered,  adjudged,  and  de- 
creed that  the  suit  of  plaintiff  be  dismissed 
a«  against  the  Cumberland  Telephone  & 
Tel^^aph  Conpany,  and  that  as  against 
the  town  of  Crowley  the  plaintiff  Paul 
Borell  have  judgment  in  the  sum  of  $6,000, 
with  legal  interest  from  this  date,  and  the 
costs  of  suit. 

A  rehearing  having  been  granted,  Mon- 
roe,  J.,  on  October  20,  1913,  handed  down 
the  following  supplementary  opinion: 

This  court  predicated  its  judgment  re- 
jecting plaintiff's  demand  against  the  tele- 
phone company  upon  certain  findings  of 
fact,  ai)d  plaintiff  has  not  complained  of 
that  judgment.  Those  findings  were  in  sub- 
stance as  follows,  to  wit:  That,  by  reaom 
of  a  storm  during  the  night,  certain  heavily 
charged  wires  of  the  electric  company  had 
been  thrown  down,  thereby  interfering  with 
the  operation  of  the  wires  of  the  telephone 
company;  that  plaintiff,  an  experienced 
lineman,  whom  the  telephone  company 
"could  not  have  had  any  reason  to  suspect 
of  being  as  ignorant  of  the  dangers  from 
electricity  as  lie  now  pretends,"  was  sent 
at  7:30  o'clock  on  the  morning  of  Febru- 
ary 11th  simply  to  ascertain  by  ocular 
inspection  at  what  point  the  wires  had 
come  in  too  close  proximity  to  each  other, 
and  was  warned  not  to  touch  the  wires; 
that  for  the  purposes  of  his  mission,  and  in 
viQW  of  his  experience  and  of  the  special 
warning  so  given,  neither  the  work  nor  the 
place  to  which  he  was  thus  assigned  was 
dangerous,  but  that  "thoughtlessly,  and.  for 
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some  reason  he  cannot  explain,  if  for  any, 
he  took  hold  of  the  telephone  wire,"  thoof^ 
two  of  the  wires  of  the  electric  company 
were  lying  across  the  metal  roof  on  which 
he  was  standing,  and  another,  the  broken 
end  of  which  was  "spitting  fire,"  had  been 
"prudently"  picked  up  by  him  from  the 
sidewalk  and  thrown  into  the  gutter.  Our 
reconsideration  of  the  case  strengthens  the 
conviction  that,  though  plaintiff,  perhaps, 
lacked  that  realizing  sense  of  the  action 
and  effect  of  electricity  which  one  can 
imagine  would  be  derived  from  witnessing 
a  tragedy  or  being  the  victim  of  a  near 
tragedy  caused  by  it,  he  nevertheless  knew, 
from  precept  and  example,  that,  in  the 
situation  in  which  he  was  placed,  all  wires 
were  to  be  dealt  with  as  "hot"  wires  and 
left  untouched,  besides  which  he  had  been 
instructed  that  he  wag  merely  to  locate  the 
trouble,  which,  he  admits,  is  done,  and 
could  have  been  done  on  that  occaaiMi,  by 
ocular  inspection,  and  was  not  to  attempt 
to  clear  the  wires.  Under  such  circum- 
stances, there  being  no  danger  to  him,  either 
in  the  duty  or  the  place  to  which  he  was 
assigned,  save  such  as  mij^t  arise  from  a- 
particular  act  of  his  own,  against  which 
the  knowledge  that  he  possessed  and  the  in- 
struction which  he  had  received  should  have 
been  sufficient  to  warn  him,  his  commission 
of  the  act  was  as  surely  the  sole,  proximate 
cause  of  the  injury  that  he  received  aa  the 
picking  up  of  a  newly  made  horseshoe,  which 
the  visitor  in  a  blacksmith's  shop  knows  is 
likely  to  be  hot,  is  the  cause  of  a  burned 
hand.  The  poles,  wires,  and  attachments, 
etc.,  of  the  defendant  were  in  good  order, 
and  the  temporary  derangement  of  the  wires 
had  been  caused  by  a  wind  and  rain  storm 
of  some  violence.  The  witnesses  speak  of  it 
as  having  occurred  during  the  preceding 
night,  and  those  who  testify  at  all  as  to  the 
time  express  the  opinion  that  the  storm  was 
probably  most  violent  towards  morning.  W. 
C.  Rose,  city  electrician,  in  charge  of  the 
lighting  plant,  says:  "The  wind  was  blow- 
ing very  high  and  there  was  quite  a  bit  of 
electricity,  and  in  the  early  hours  of  the 
morning  there  was  quite  a  heavy  rainfall; 
.  .  .  it.  was  after  midnight  that  the 
hardest  part  came  up." 

John  Mcllhinney,  superintendent  of  the 
plant,  says:  "There  was  a  storm  some  time 
early  in  the  morning.  ...  To  the  best 
of  my  knowledge,  it  was  just  before  day- 
light." 

Neither  of  the  witnesses  speaks  more 
definitely  or  from. positive  knowledge  as  to 
the  time  <though.it  is  conceded  that  the 
derangement  of  the  wires  was  attributable 
to  the  storm),  and  we  are  not  just  now 
advised  of  the  time  at  which  day  breaks  in 
the  parish  of  Acadia  upon  the  11th  of  Feb- 
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¥u&ry.  We  imagine,  however,  that  it  is  not 
"very  long  before  7  o'doclc,  and  it  was  about 
that  time  that  Mr.  Rose,  being  informed 
that  some  of  the  electric  light  wires  bad 
been  blown  down  near  the  Pizzini  Hotel 
»nd  the  Mitchell  store,  directed  a  messenger 
to  hurry  to  the  plant  and  tell  the  engineer 
to  "shut  down,"  .which  was  done  immedi- 
ately and  just  in  time  to  save  the  life  of 
the  defendant,  who  was  then  lying  sense- 
less on  the  roof  of  Mitchell's  gallery  with 
the  telephone  wire  grasped  in  his  hands, 
1,100  Tolts  of  electricity,  passing  through 
bis  body,  and  the  metal  of  the  roof  burn- 
ing the  scalp  from  the  back  of  his  head. 
Although,  therefore,  we  do  not  know  wheth- 
er the  interval  between  the  blowing  down 
of  the  wires  and  the  accident  was  one  of 
minutes  or  hours,  we  do  know  that,  after 
learning  that  the  wires  were  down,  the 
officers  of  the  plant  lost  no  time  in  cutting 
off  the  electricity  from  them,  and,  we  may 
add,  lost  no  time  in  replacing  the  wiies  in 
position.  Upon  the  former  hearing  of  the 
case,  the  view  was  adopted  that  the  city  of 
Crowley  should  be  held  liable  because  it 
has  and  should  have  in  its  plant  an  instru- 
ment called  a  "ground  indicator,"  by  means 
of  which  the  person  in  charge  should  have 
been  enabled  to  know  of  the  grounding  of 
the  wires,  but  that  the  instrument  was  not 
then  in  good  order,  and  that  the  city  was 
to  blame  for  its  c<mdition.  The  concltision 
thus  reached  leaves  out  the  factor  of  the 
plaintifTs  negligence;  and,  moreover,  it  ap- 
pears that  the  "ground  detector"  does  not, 
like  a  clock  or  a  steam  gauge,  impart  its  in- 
formation automatically,  but  does  so  only 
when  specially  called  <a.  In  other  words, 
the  instrument  is  one  whereby  certain  tests 
may  be  applied,  at  the  will  of  the  operator, 
and  certain  results  obtained;  and,  as  it  is 


hardly  to  be  expected  that  it  will  be  kept 
in  operation  continuously,  the  question  to 
be  here  considered  is:  Assuming  that  it  had 
been  in  good  order,  and  that  tests  had  been 
made  at  reasonable  intervals,  or  that  a  test 
had  been  made  without  unreasonable  delay 
after  the  storm  whereby  defendant's  eleo- 
tric  light  wires  were  blown  down,  would  the 
derangement  of  the  wires  have  been  ascer- 
tained any  sooner  than  it  was  ascertained  T 
To  answer  that  question  it  would  be  neces- 
sary for  us  to  know  at  what  time,  with 
reference  to  that  at  which  the  officers  of 
the  plaat  were  informed  of  it,  the  wires 
were  blown  down,  and  the  transcript  does 
not  furnish  that  information;  hence  the 
alleged  negligence  of  the  city  of  Crowley, 
so  far  as  it  might  affect  this  case,  is  not 
established.  Finally,  if  negligence  on  the 
part  of  the  city  were  established,  and  we 
should  hold  that  the  negUgenc«;0f  the  plain- 
tiff were  not  the  sole,  proximate  cause  of 
the  accident,  there  can  be  no  doubt  that 
he  Was  negligent,  and  no  doubt  that  his 
negligence,  directly  and  immediately,  con- 
tributed to  the  accident,  and  he  could  not 
recover  for  that  reason.  The  judgment 
heretofore  handed  down  having  become  filial 
in  so  far  as  plaintiff's  demand  against  the 
telephone  company  is  concerned,  it  is  or- 
dered, adjudged,  and  decreed  that  said 
judgment,  in  so  far  as  it  condemns  the 
city  of  Crowley,  be  set  aside,  and  that  the 
judgment  appealed  from  be  now  in  that 
respect  annulled,  avoided,  and  reversed,  the 
demand  of  the  plaintiff  against  said  city 
rejected,  and  this  suit  dismissed,  at  plain- 
tiff's cost  in  both  courts.        ' 

Provosty,  J.,  dissents,  adhering  to  the 
original  opinion. 


NKW  YORK  COURT  OP  APPEAIjS. 

B.   F.   STXmTEVANT  COMPANY,   Respt., 

V. 

FIREPROOF  FILM  COMPANY,  Appt. 

(216  N.  Y.  199,  110  N.  E.  440.) 

Contract  —  effect  of  statement  on  mar- 
gin of  paper. 

The  mere  fact  that  a  proposal  for  con- 
tract on  behalf  of  a  corporation  by  one  hav- 
ing authority  to  bind  the  corporation  is 
written  upon  stationery  containing  a  state- 
ment on  the  margin  in  small  type  that  all 
proposals   are  subject   to  approval   of   the 


Note. —  For  matter  in  letterhead,  bill- 
head, or  on  margin  of  paper  on  whicli  con- 
tract is  written  as  part  of  contract  or  as 
notice  affecting  the  rights  of  the  parties,  see 
annotation  following  this  case,  post,  1072. 
L.R.A  1916D. 


executive  ofBce,  which  is  not  referred  to  in 
or  made  part  of  the  proposal,  dors  not 
make  approval  by  the  executive  office  and 
notification  of  the  other  contracting  party 
necessary  to  bind  him  to  his  written  ac- 
ceptance of  the  proposal. 
For  other  cases,  tee  Contracts,  II.  a,  in 
Dig.  ISe  N.  8. 

(Willard  Bartlett.   Ch.  J.,  and  Chase,  J., 
dissent.) 

(November  16,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Appellate  Division  of  the  Su- 
preme Court,  Fourth  Department,  affirming 
a  judgment  of  a  Trial  Term  for  Monroe 
County  in  plaintiff's  favor,  and  from  an 
order  denying  a  motion  for  a  new  trial,  in 
an  action  brought  to  recorver  damages  for- 
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breach  of  an  alleged  executory  con£r8ct. 
Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Adolph  J.  Rodenbeck  and 
Charles  F.  liauer,  for  appellant: 

The  alleged  transaction  did  not  create  a 
contract  between  the  parties. 

Moulton  V.  Kershaw,  69  Wis.  316,  48 
Am.  Rep.  516,  18  N.  W.  172;  Booth  v. 
Milliken,  127  App.  Div.  522,  111  N.  Y. 
Supp.  791,  affirmed  in  194  N.  Y.  553,  87 
N.  E.  1115;  Quick  v.  Wheeler,  78  N.  Y. 
300;  Chict^  &  G.  E.  R.  Co.  ▼.  Dane,  48 
N.  Y.  240;  Commercial  Wood  k.  Cement  Co. 
r.  Northampton  Portland  Cement  Co.  115 
App.  Div.  388,  100  N.  Y.  Supp.  960,  af- 
firmed in  190  N.  Y.  1,  123  Am.  St.  Rep. 
529,  82  N.  E.  730;  Jackson  v.  Alpha  Port- 
land Cement  Co.  122  App.  Div.  346,  106 
N.  Y.  Supp.  1052;  Automatic  Vending  Co. 
V.  Heina,  39  MUc.  788,  81  N.  Y.  Supp.  301 ; 
Rafolovits  V.  American  Tobacco  Co.  73  Hun, 
87,  25  N.  Y.  Supp.  1036;  White  v.  Allen 
Kingstrai  Motor  Car  Co.  69  Misc.  627,  126 
N.  Y.  Supp.  160;  Velie  Motor  Car  Co.  v. 
Kopmeier  Motor  Car  Co.  114  C.  C.  A.  284, 
194  Fed.  324;  McFarlane  v.  York,  90  Ark. 
89,  117  S.  W.  775;  9  Cyc.  248;  7  Am.  & 
Eng.  Enc.  Law,  139 ;  Smyth  v.  Greacen,  100 
App.  Div.  276,  91  N.  Y.  Supp.  460;  Blum 
v.  Daly,  22  Misc.  342,  49  N.  Y.  Supp.  136; 
Page,  Contr.  §  17;  Wilenshik  v.  Messier, 
48  Misc.  362,  95  N.  Y.  Supp.  500;  Durkee 
v.  Schultji,  122  Iowa,  410,  98  N.  W.  149; 
HoWell  V.  Maine,  127  Ga.  574,  66  S.  E.  771; 
Reid  V.  Northwestern  Implement  &.  Wagon 
Co.  79  Minn.  369,  82  N.  W.  672;  Robinson 
&  Co.  V.  Ralph,  74  Neb.  55,  103  N.  W.  1044; 
Minneapolis  Threshing  Mach.  Co.  v.  Evans, 
139  Fed.  860;  Harvey  v.  Duffey,  99  Cal. 
401,  33  Pac.  897;  Bauman  v.  McAIanus,  75 
Kan.  106,  10  L.R.A.(N.S.)  1138,  89  Pac. 
15;  Cable  Co.  v.  Hancock,  2  Ga.  App.  73, 
68  S.  E.  319;  Gary  v.  Appo,  84  N.  Y.  Supp. 
569;  Challenge  Wind  &  Feed  Mill  Co.  v. 
Kerr,  93  Mich.  328,  53  N.  W.  555;  Peck  v. 
Freese,  101  Mich.  321,  59  N.  W.  600;  Toledo 
Computing  Scale  Co.  v.  Stephens,  96  Ark. 
606,  132  S.  W.  926;  Cedar  Rapids  Nat. 
Bank  v.  McCord,  98  Ark.  81,  136  S.  W.  365; 
L.  A.  Becker  Co.  v.  Alvey,  27  Ky.  L.  Rep. 
832,  86  S.  W.  974;  Atlanta  Buggy  Co.  v. 
Hess  Spring  &  Axle  Co.  124  Ga.  338,  4 
L.R.A.(N.S.)  431,  52  S.  E.  613;  Martin  v. 
Wilms,  61  111.  App.  108. 

Kuhn  had  no  authority  to  act  for  de- 
fendant in  the  acceptance  of  the  proposal. 

Wilson  v.  Kings  County  Elev.  R.  Co.  114 
N.  Y.  491,  21  N.  E.  1015;  Coney  Islands 
Automobile  Race  Co.  v.  Boyton,  87  App. 
Div.  251,  84' N.  Y.  Supp.  347;  Commercial 
Wood  &  Cement  Co.  v.  Northhampton  Port- 
land Cement  Co.  190  N.  Y.  1,  123  Am.  St. 
Rep.  529,  82  N.  E.  730;  First  Nat.  Bank  v. 
L.n.A.I016D. 


Council  Bluffs  City  Waterworks  Co.  56 
Hun,  412,  9  N.  Y.  Supp.  859;  SchuylkiK 
&  D.  Improv.  Co.  t.  Munson,  14  Wall!  442. 
20  L.  ed.  867;  Linkauf  v.  Lombard,  137  X. 
Y.  417,  20  L.R.A.  48,  33  Am.  St.  Rep.  74.^. 
33  N.  E.  472;  Fealey  ▼.  Bull,  163  K.  Y. 
397,  57  N.  E.  631;  Alexander  t.  Cauldwell, 
83  N.  Y.  480,  6  Mor.  Min.  Rep.  650;  Rialey 
T.  Indianapolis,  B.  &  W.  R.  Co.  1  Hun,  20S ; 
Jemison  v.  Citizens'  Sav.  Bank,  122  N.  Y. 
135,  9  L.R.A.  708,  19  Am.  St.  Rep.  482. 
26  N.  £.  264;  Firrt  Nat.  Bank  v.  Ocean 
Nat.  Bank,  60  N.  Y.  278,.  19  Am.  Rep.  181 : 
Mathias  v.  White  Sulphur  Springs  Asao.  19 
Mont.  369,  48  Pac.  624. 

Mr.  Harry  Otis  Poole,  for  respondent: 
There  was  no  error  of  law  as  to  the  power 
of  Kuhn  to  bind  the  defendant. 

21  Am.  &  Eng.  Enc.  Law,  862,  864;  Cone 
V.  Empire  Plaid  Mills,  12  App.  Div.  314, 

42  N.  Y.  Supp.  160;  PhiUips  v.  Campbell. 

43  N.  Y.  271;  Olcott  v.  Tioga  R.  Co.  27 
N.  Y.  660,  84  Am.  Dec.  208;  Pratt  ▼.  Hud- 
son River  R.  Co.  21  N.  Y.  306;  Rathbon  v. 
Snow,  123  N.  Y.  343,  10  L.R.A.  365,  25 
N.  E.  879;  De  Oroff  t.  American  Linen 
Thread  Co.  21  N.  Y.  124;  Cook,  Corp.  «th 
ed.  2353,  2356;  Martin  v.  Niagara  Palls 
Paper  Mfg.  Co.  122  N.  Y.  165,  26  N.  E. 
303;  Hastings  v.  Brooklyn  L.  Ins.  Co.  138 
N.  Y.  479,  34  N.  E.  289;  Oakes  v.  Catta- 
raugus Water  Co.  143  N.  Y.  436,  26  L.RJ^. 
544,  38  N.  B.  461. 

The  rule  of  damages  laid  down  by  the 
trial  court  was  proper. 

Masterton  t.  Brooklyn,  7  Hill,  61,  42 
Am.  Dec.  38;  United  States  v.  Behan,  110 
U.  S.  338,  344,  28  L.  ed.  168.  170,  4  Sup. 
Ct.  Rep.  81;  Long  Island  Cmitracting  t 
Supply  Co.  V.  New  York,  204  N.  Y.  73,  97 
N.  E.  483;  Wakeman  v.  Wheeler  tc  W.  Mfg. 
Co.  101  N.  Y.  205,  54  Am.  Rep.  676,  4 
N.  E.  264;  Taylor  v.  Bradley,  39  N.  Y. 
129,  100  Am.  Dec.  416;  Thomas  Gordon 
Malting  Co.  v.  Bartels  Brewing  Co.  206  N. 
Y.  529,  100  N.  E.  457,  461;  Todd  v.  Gamble, 
148  N.  Y..  382,  62  L.ILA.  226,  42  N.  E.  982; 
Dillon  V.  Anderson,  43  N.  Y.  231. 

The  points  made  by  defendant  that  the 
contract  was  only  a  quotation,  and  not 
binding  because  not  approved  by  plaintiff's 
executive  office,  are  not  well  taken. 

French  v.  Carhart,  1  N.  Y.  06;  Nicoll  v. 
Sands,  131  N.  Y.  24,  29  N.  E.  818;  Wool- 
sey  v.  Funke,  121  N.  Y.  87,  24  N.  E.  191; 
Brooklyn  L.  Ins.  Co.  v.  Dutoher,  95  U.  S. 
209,  273,  24  L.  ed.  410,  411;  Seymour  v. 
Warren,  179  N.  Y.  6,  71  N.  E.  260;  Tracy 
v.  Albany  Exch.  Co.  7  N.  Y.  474,  67  Am. 
Dec.  583. 

Seabnry,  J.,  delivered  the  opinion  of  the 
court: 
This  action  is  brought  to  recover  damage* 
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for  the  breach  of  an  alleged  contractl  The 
plaintiff  and  defendant  are  foreign  corpo- 
rations. The  plaintiff  is  a  designer  and 
builder  of  heating  and  ventilating  and  dry- 
ing apparatus.  The  defendant  was  engaged 
in  building  a  factory  for  the  manufacture 
and  sale  of  motion  picture  films.  On  De- 
cember 29,  1911,  the  plaintiff  submitted  to 
the  defendant  an  elaborate  "proposal  and 
specitications,"  which  had  been  prepared 
after  consultation  with  a  representatlTe  of 
the  defendant  for  the  performance  by 
the  plaintiff  of  Uie  work  therein  specified. 
The  "proposal  and  specifications"  was  in  the 
form  of  a  letter  addressed  to  the  defendant, 
and  stated  that:  "Supplementing  our  quo- 
tation of  December  6th,  we  beg  to  quote  you 
upon  the  following  apparatus,"  etc. 

The  letter  was  typewritten,  and  describes 
in  detail  the  apparatus,  and  specifies  the 
terms,  price,  and  time  of  delivery.  The 
specifications  that  are  attached  to  the  letter 
are  printed,  although  the  "dimensions  and 
data"  relating  to  the  apparatus  are  supple- 
mented by  typewritten  statements.  The 
letter  is  signed,  "B.  F.  Sturtevant  Company, 
by  J.  L.  Williamson."  Upon  the  letter  is 
indorsed  the  following: 

"Accepted:  The  Fireproof  Film  Compa- 
ny. H.  Kuhn,  Vice  President  and  Treas- 
urer.   Date,  December  30,  1911." 

The  plaintiff  actually  commenced  work 
under  tiiis  alleged  contract  on  January  1, 
1912.  On  January  5,  1912,  the  defendant 
sent  a  letter  to  the  plaintiff,  which  was 
received  several  days  later,  stating  that 
"the 'contract  for  fans  that  was  signed  by 
me  was  to  be  submitted  to  the  hoard  of 
directors  for  their  approval.  This  is  what 
I  omitted  to  tell  you.  So  please  hold  off 
with  same  until  I  send  it  on  to  St.  Iiouis 
to  our  president  and  board  of  directors.  I 
have  no  doubt  that  they  will  accept  the 
same,  but,  if  not,  I  shall  have  to  cancel  the 
contract.  "Yours  very  truly.  Fireproof 
Film  Company,  H.  Kuhn,  Treasurer." 

Several  letters  passed  between  the  pat- 
ties, and  on  February  10,  1912,  the  defend- 
ant wrote  to  the  plaintiff: 

"We  notify  you  herewith  that  we  will 
have  to  cancel  the  contract  for  fans  for  the 
Fireproof  Film  Company." 

In  its  answer  interposed  in  this  action 
the  defendant  denied  that  it  entered  into 
any  contract  with  the  plaintiff,  and  alleged 
"that  on  December  30,  1911,  plaintiff  and 
defendant's  vice  president  and  treasurer  ex- 
ecuted a  paper  purporting  to  be  a  contract 
between  the  plaintiff  and  the  defendant, 
which  paper  and  alleged  contract  was  ex- 
ecuted by  the  vice  president  and  treasurer 
of  the  defendant  without  the  express  or 
implied  authority  of  defendant,  its  board 
of  directors,  or  its  building  committee,  and 
Ii.R.A.1916D. 


said  paper  and  alleged  contra&t  was  sub- 
ject to  approval  by  defendant,  and  plaintiff 
was  So  notified  January  6,  1912,  and  said 
paper,  purporting  to  be  an  allied  contract 
between  the  plaintiff  and  defendant,  was 
finally  disapproved  and  canceled  on  Febru- 
ary 10,  1912,  by  defendant,  and  never  was 
in  force  and  binding  upon  the  defendant, 
and  never  constituted  a  contract  between 
the  plaintiff  and  defendant." 

Upon  the  trial  the  defendant  sought  to 
defend  upon  the  ground  that  Kuhn,  its  vice 
president  and  treasurer,  was  without  au- 
thority to  sign  the  contract.  Satisfactory 
proof  of  Kuhn's  authority  to  act  for  the 
defendant  was  presented,  and  the  court  sub- 
mitted to  the  jury  the  question  as  to  wheth- 
er Kuhn  was  authorized  to  act  for  the 
defendant.  It  appters  from  the  letters 
quoted  above  and  the  allegations  of  the  de- 
fendant's answer  that  the  defendant  dis- 
puted its  liability  upon  the  ground  that 
Kuhn  was  not  its  authorized  agent.  Upon 
this  appeal  it  still  adheres  to  this  conten- 
tion, but  the  principal  ground  urged  for 
the  reversal  of  the  judgment  is  that  there 
was  no  contract  between  the  parties,  be- 
cause at  the  bottom  of  the  first  page  of  the 
plaintiff's  <^ce  stationery,  upon  which  the 
proposal  was  written,  appear  the  words: 
"All  agreements  are  contingent  'upon 
strikes,  fire,  accidents,  or  delays  beyond 
our  control,  All  prices  are  subject  to 
change  without  notice,  and  all  contracts 
and  orders  taken  are  subject  to  the  ap- 
proval of  the  executive  office  at  Hyde  Park, 
Massachusetts." 

These  sentences  are  printed  in  very  small 
type,  and  the  first  typewritten  numeral  that 
indicates  the  page  number  is  typewritten 
over  this  printed  matter.  The  appellant 
claims  that  the  proposal  was  given  "subject 
to  the  approval  of  the  executive  office  at 
Hyde  Park,  Massaohusvtts,"  and  that,  as 
there  was  no  proof  that  this  approval  was 
given  and  communicated  to  it,  there  was 
no  contract.  It  appears  clearly  that  Wil- 
liamson had  authority  to  make  the  con- 
tract, and  that  his  action  in  so  doing  was 
ratified  by  the  executive  office  of  the  plain- 
tiff at  Hyde  Park,  Massachusetts.  The 
plaintiff  actually  commenced  to  perform 
the  work,  and  continued  working  under  the 
contract  until  it  received  the  notice  of  the 
defendant  that  it  had  canceled  the  coiitract. 
The  point  now  earnestly  insisted  upon  was 
not  litigated  upon  the  trial,  and  seems  to 
be  an  afterthought  that  occurred  to  the 
defendant  when  it  failed  to  defeat  the 
plaintiff's  claim  on  the  ground  that  its 
vice  president  and  treasurer,  Kuhn,  was 
not  authorized  to  make  the  contract  in  its 
behalf.  The  claim  that  is  now  urged  rests 
entirely  Upon  the  contention  that  the  clause, 
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"all  eontracts  or  orders  taken  are  subject 
to  the  approval  of  the  executive  office  at 
Hyde  Park,  Massachusetts,"  is  to  be  deemed 
a  part  of  the  proposal.  If  this  provision 
was  a  part  of  the  proposal,  there  could  be 
no  proof  of  a  contract  in  the  absence  of 
evidence  that  the  order  was  approved,  and 
that  the  defendant  had  been  notified  of 
that  fact.  In  view  of  the  manner  in  which 
this  provision  is  printed  upon  the  station- 
ery of  the  plaintiff,  it  cannot  be  held,  as  a 
matter  of  law,  that  it  was  incprporated  in 
and  a  part  of  the  proposal.  The  language 
of  the  proposal  is  dear  and  explicit,  and 
this  provision,  which  is  printed  in  small 
type,  cannot  be  allowed  to  change,  alter,  or 
modify  it,  unless  it  was  a  part  of  the 
proposal.  It  was  not.  incorporated  in  the 
body  of  the  proposal  or  referred  to  in  it. 
No  suggestion  was  made,  either  in  the 
pleadings  or  the  proof,  that  it  was  a  part 
of  the  proposal.  If  an  issue  had  been 
raised  upon  the  trial  whether  it  was  a 
part  of  the  proposal,  that  issue  would  have 
presented  a  question  of  fact  to  be  deter- 
mined by  the  jury.  As  no  such  question 
was  raised  upon  the  trial,  and  as  it  does 
not  appear  from  an  inspection  of  the  pro- 
posal that  this  provision  was  a  part  of  it, 
the  defendant  is  not  now  in  a  position  to 
secure  the  reversal  of  this  judgment  upon 
this  ground.  When  an  offer,  proposal,  or 
contract  is  expressed  in  clear  and  explicit 
terms,  matter  printed  in  small  type  at  the 
top  or  bottom  of  the  office  stationery  of  the 
writer,  where  it  is  not  easily  seen,  which 
is  not  in  the  body  of  the  instrument  or 
referred  to  therein,  is  not  necessarily  to  be 
considered  as  a  part  of  such  offer,  proposal. 


or  contract.  In  Sturm  y.  Boker,  150  U.  S. 
312,  327,  37  L.  ed.  1093,  1090,  14  Sup.  Ct 
Sep.  99,  103,  it  was  said  that  "the  con- 
tract being  clearly  expressed  in  writing,  the 
printed  billhead  of  the  invoice  can,  upon 
no  well-settled  rule,  control,  modify,  or 
alter  it." 

In  Summers  ▼.  Hibbard,  163  111.  102, 
109,  46  Am.  St.  Rep.  872,  38  N.  E.  899, 
the  court  said:  "The  printed  words  were 
not  in  the  body  of  the  letter  or  referred  to 
therein.  The  fact  that  they  were  printed 
at  the  head  of  their  letterheads  would 
not  have  the  effect  of  preventing  appellants 
from  entering  into  an  unc<Hiditional  con- 
tract of  sale." 

In  R.  J.  Menz  Lumber  Co.  v.  E.  J.  Mc- 
Neeley  &  Co.  58  Wash.  223,  229,  28  L.R.A. 
(N.S.)  1007,  108  Pac.  021,  it  was  said  that 
"the  printed  matter  on  the  letterheads  was 
not  referred  to  in  either  the  order  or  the 
acceptance,  and  is  not  a  part  of  the  con- 
tract. .  .  .  The  construction  contended 
for  by  the  respondent  would  make  that 
which  is  an  absolute,  unqualified  acceptance 
upon  its  face  a  conditional  one  by  reference 
to  a  letterhead  which  was  not  referred  to 
by  either  parties." 

The  other  grounds  upon  which  the  appel- 
lant asks  a  reversal  of  the  judgment  are 
not  such  as  to  warrant  discussion. 

I  advise  that  tiie  judgment  be  affirmed, 
with  costs. 

Cnddeback,  Cardozo,  and  Pound,  JJ., 
concur.     Collin,  J.,  concurs  in  result. 

Willard  Bartlett,  Ch.  J.,  and  Chase,  J., 
dissent. 


Annotation— Matter  in  letterhead,  billhead,  or  on  margin  of  paper  on 
which  contract  ia  written  a*  part  of  contract  or  as  notice  affecting  the 
rights  of  the  parties. 


This  note  is,  of  course,  not  concerned 
with  the  comparative  weight  and  effect 
of  written  or  printed  matter  which  ap- 
pears as  a  formal  part  of  the  contract; 
but  is  concerned  only  with  cases  where 
the  matter  in  question  is  not  a  formal 
part  of  the  contract. 

It  is  a  well-settled  rule  of  law  that 
where  part  of  a  contract  is  written  and 
part  is  printed,  and  the  written  and 
printed  parts  are  apparently  inconsist- 
ent or  there  is  reasonable  doubt  as  to 
the  sense  and  meaning  of  the  whole,  the 
words  in  writing  will  control  the  con- 
struction of  the  contract.  The  reason 
why  greater  effect  is  given  to  the  writ- 
ten than  to  the  printed  part  of  a  con- 
tract if  they  are  inconsistent  is  that 
the  written  words  are  the  immediate 
L.R.A.1916D. 


language  and  terms  selected  by  the  par- 
ties themselves  for  the  expression  of 
their  meaning,  while  the  printed  form 
is  intended  for  general  use  without  ref- 
erence to  particular  objects  and  aims. 
It  would  seem  that  there  is  more  reason 
and  occasion  for  applying  this  rule  in  a 
case  where  the  words  in  print  are  sep- 
arate and  apart  from  the  writing  that 
appears  upon  the  paper,  and  in  a  place 
where  one  would  not  be  likely  to  look 
for  limitations  upon  that  which  is  writ- 
ten. Accordingly,  a  printed  billhead  or 
letterhead  can  have  little  or  no  influ- 
ence in  changing  the  clear  and  explicit 
language  of  a  contract  written  on  such 
form.    6  R.  C.  L.  p.  847,  §  237. 

The    following    cases    support   B.    F. 
Sturtevant  Co.  v.  Fikkpboof  Film  C!o. 
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ante,  1069,  in  holding  that  the  marginal 
statement  there  involved  is  not  a  part  of 
the  contract; 

Thus,  as  stated  in  Sturm  v.  Boker 
(1893)  150  U.  S.  312,  37  L.  ed.  1093,  14 
Sup.  Ct.  Rep.  99:  "The  words,  'Mr.  H. 
Storm  in  joint  account  with  Hermann 
Boker  ft  Co.,'  or  'bought  of  Hermann 
Boker  &  Co.  in  joint  account'  in  the  bill- 
head, cannot  be  allowed  to  control  the 
express  written  terms  contained  in  the 
contract  as  set  forth  in  the  letters.  A 
printed  billhead  can  have  little  or  no 
influence  in  changing  the  clear  and  ex- 
plicit language  of  the  letters,  and  it  in 
no  way  controls,  modifies,  or  alters  the 
terms  of  the  contract.  The  purpose:  and 
object  of  the  bill  was  to  give  a  descrip- 
tion and  valuation  of  the  articles  to 
which  the  contract  as  embraced  in  the 
letters  had  reference,  their  description 
being  important  if  the  articles  had  to  be 
returned,  and  their  price  or  valuation 
necessary  if  they  were  sold  and  profits 
were  made  for  division.  The  contract 
being  clearly  expressed  in  writing,  the 
printed  billhead  of  the  invoice  can,  upon 
no  well-settled  rule,  control,  modify,  or 
alter  it." 

So,  the  words,  "quotations  not  bind- 
ing until  orders  are  accepted,  and  are 
then  subject  to  all  contingencies  beyond 
our  control,  advances  in  mining  or  rates 
of  transportation;  invoice  weights  at 
p>oint  of  shipment  to  govern  settle- 
ments,"— printed  upon  a  letter  have  been 
held  not  competent  to  vary  the  explicit 
terms  contained  in  the  letter  itself. 
Olson  V.  Wabash  Coal  Co.  (1906)  126 
HL  App.  253. 

So,  it  was  held  in  Summers  ▼.  Hib- 
bard  (1894)  153  HI  102,  46  Am.  St.  Rep. 
872,  3d  N.  E.  899,  afSrming  (1893)  6U 
III.  App.  381,  that  the  worcb,  "all  sales 
subject  to  strikes  and  accidents," 
printed  on  the  .caption  of  the  paper  on 
which  was  written  the  unqualified  ac- 
ceptance of  a  contract  of  purchase,  did 
not  have  the  effect  of  reading  them  into 
the  agreement  thereby  consummated. 
The  court  said:  "The  mere  fact  that 
appellants  wrote  their  acceptance  on  a 
blank  form  for  letters  at  the  top  of 
which  were  printed  the  words,  'all  sales 
subject  to  strikes  and  accidents,'  no 
more  made  those  words  a  part  of  the 
contract  than  they  made  the  other  words 
there  printed,  'Summers  Bros.  &  Co. 
Manufacturers  of  box-annealed  common 
and  refined  sheet-iron,'  a  part  of  the 
contract.  The  offer  was  absolute.  The 
written  acceptance  which  they  them 
selves  wrote  was  just  as  absolute.     The 

Printed  words  were  not  in  the  body  of 
>.R.A.igi6D.  68 


the  letter  or  referred  to  therein.  The 
fact  that  they  were  printed  at  the  head 
of  their  letterheads  would  not  have  the 
effect  of  preventing  appellants  from  en- 
tering into  an  unconditional  contract  of 
sale." 

So,  in  B.  J.  Menz  Lumber  Co.  v.  E.  J. 
McNeeley  &  Co.  (1910)  58  Wash.  223, 
28  L.R.A.(N.S.)  1007,  108  Pac.  621,  it  is 
held  that  printed  matter  in  the  heads  of 
letters  upon  which  a  contract  is  written, 
which  is  not  referred  to  in  the  writing, 
is  not  a  part  of  the  contract 

So,  it  is  held  in  Amherst  Invest.  Co. 
V.  Meacham  (1912)  69  Wash.  284,  124 
Pac.  682,  that  the  marginal  words  "listed 
by  Tilton,"  being  a  memorandum  of  the 
subjeet-matteT'  of  the  contract  for  the 
convenience  of  one  of  the  parties  there- 
to, was  inadmissible  to  aid  in  the  con- 
struction of  the  contract,  where  the  con- 
tract was  complete  in  itself,  did  not  re- 
fer to  the  memorandum  or  any  other 
writing,  and  the  two  writings  were  ob- 
viously independent  of  each  other. 

Where  it  was  urged  that  because  cer- 
tain of  the  terms  of  the  original  con- 
tract were  notified  to  the  subcontractor 
by  printing  them  on  the  back  of  his  con- 
tract, the  latter  was  deemed  to  have  as- 
sumed them,  the  court  in  Lawton  v. 
Waite  (Lawton  v.  Chilton)  (1899)  103 
Wis,  244,  45  LJI.A.  616,  79  N.  W.  321, 
6  Am.  Neg.  Rep.  403,  stated  that  this 
position  was  not  tenable,  observing  that 
the  terms  were  not  printed  as  a  part  of 
the  subcontract,  but  merely  as  informa- 
tion of  the  terms  of  the  original;  and 
they  were  assumed  by  the  subcontractor 
only  to  the  extent  specified  over  his  sig- 
nature, and  that  was  only  so  far  as  they 
regulated  his  undertaking  to  carry  the 
mails. 

In  Patch  T.  Smith  (1905)  105  App. 
Div.  208,  94  N.  T.  Supp.  692,  it  was  held 
that  a  memorandum  of  sale  of  lumber 
written  on  the  face  of  a  printed  blank, 
used  by  the  seller  when  customers 
ordered  lumber  from  him,  but  which  was 
not  appropriate  for  use  when  he  ordered 
lumber  from  another,  was  complete  in 
itself;  and  the  matter,  "this  order  is  sub- 
ject to  acceptance  at  the  main  ofiSce," 
printed  at  the  bottom  of  the  blank  over 
the  seller's  name  constituted  no  part  of 
the  contract  of  sale  evidenced  by  the 
memorandum. 

In  Yorston  v.  Brown  (1901)  178  Mass. 
103,  59  N.  E.  654,  it  was  held  competent 
for  the  defendant  to  refer  to  the  head- 
ing on  the  blank  furnished  by  the  plain- 
tiff, used  in  giving  an  order  for  an  en- 
graving and  for  its  publication  in  the 
"Portrait  GaUery  and  Biographical  His 
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tory  volume  of  the  aboTe-nam^d  work," 
in  order  to  show  that  the  order  was 
given  to  plaintiff  as  the  publisher  of 
"Gould's  History  of  Free  Masonry,"  the 
engraving  having  in  fact  been  published 
in  a  volume  which  plaintiff  claimed  was 
the  Portrait  Gallery  and  Biographical 
History  volume  of  that  work,  but  the 
title  of  whieh  made  no  reference  to  that 
work.  It  was  also  held  that  the  head- 
ing, in  connection  with  other  evidence  in 
the  case,  established  the  defendant's 
contention  in  this  respect.  The  case  was 
distinguished  from  Schenck  v.  Saunders, 
13  Gray  (MuB.)  37,  and  Sturm  v.  Boker, 
150  U.  S.  320,  37  L.  ed.  1098, 14  Sup.  Ct. 
Rep.  99,  upon  the  ground  that  in  those 
cases  one  of  the  parties  sought  to  add  to 
the  terms  of  a  contract,  whieh  was 
clearly  set  forth  in  writing  by  a  state- 
ment in  his  own  billhead  under  whieh 
he  had  made  out  an  invoice  of  the  goods 
covered  by  the  contract. 

It  will  be  observed  that  the  matter  in 
B.  F.  Stdrtevant  Co.  v.  Fireproof  Film 
Co.  ante,  1069,  deemed  not  to  have  been 
a  part  of  the  contract,  is  printed  on  the 
margin  in  very  small  type. 

But  in  Poel  v.  Brunswick-Balke-Col- 
lender  Co.  (1915)  216  N.  Y.  310,  110 
N.  E.  619,  where  certain  conditional 
clauses  printed  on  an  order  for  g^ods 
were  held  to  form  a  part  of  the  con- 
tract, the  matter  being  in  clear  type  and 
plainly  visible,  the  court  said:  "In  the 
present  easei  the  printed  clauses  are  to 
the  left  of  the  signature  of  the  defend- 
ant. They  are  printed  in  clear  tjrpe 
under  a  caption  printed  in  type  lai^^ 
than  the  other  type,  which  caption 
plainly  reads:  'Conditions  on  which  the 
above  order  is  given.'  The  printed 
clauses  are  at  least  as  plain  and  as 
prominently  displayed  upon  the  face  of 
the  order  as  the  written  matter  con- 
tained therein.  They  are  not  in  conflict 
with  that  which  is  written.  Under  these 
circumstances  they  must  be  deemed  to 
be  a  part  of  the  order,  and  cannot  be 
eliminated  therefrom  by  the  court  upon 
an  inference  as  to  the  intention  of  the 
parties  which  is  not  reflected  in  the 
order  or  in  any  evidence  that  was  re- 
ceived upon  the  trial.  The  clause  requir- 
ing a  prompt  acknowledgment  by  the 
plaintiffs  of  the  defendant's  offer  as  a 
condition  to  its  acceptance  was  not  in 
conflict  with  any  of  the  provisions  ex- 
pressed in  that  offer,  either  written  or 
printed,  and  must,  therefore,  be  given 
effect."  The  court  citing  B.  F.  Stobtb- 
VANT  Co.  V.  FiHEPROOF  FiLM  Co.;  Sturm 
V.  Boker  (U.  8.)  supra;  Summers  v. 
Hibbard  (1894)  153  SL  102,  46  Am.  St. 
L.R.A.1916D. 


Rep.  872,  38  N.  E.  899,  affirming  (1893) 
50  111.  App.  381;  and  R.  J.  Menz  Lum- 
ber Co.  V.  E.  J.  McNeeley  &  Co.  (1910) 
58  Wash.  223,  28  L.R.A.(N.6.)  1007,  108 
Pac.  621,-^recognize8  that  printed  mat- 
ter has  been  accorded  little  influence  in 
changing  the  dear  and  explicit  lai^n&ge 
of  a  contract,  where  it  was  obscure  in 
type,  or  placed  where  it  would  not  be 
likely  to  be  seen,  or  where  it  was  evi- 
dently not  intended  to  be  incorporated 
in  the  contract. 

Where  the  words,  "guarantee  as  per 
cat."  were  penciled  on  the  margin  of  a 
written  contract,  it  was  held  in  Craig 
V.  Chicago  C«aeh  &  Carriage  Co.  (1912) 
172  SL  App.  564, — an  action  for  breach 
of  warranty  of  an  automobile, — that,  in 
explanation  of  the  word  "guarantee," 
evidence  tending  to  prove  that  the 
words,  "as  per  cat.,"  referred  to  the 
catalogue,  and  were  added  without 
plaintiff's  knowledge  after  the  contract 
was  signed,  was  admissible.  The  court 
said :  "If  it  be  true,  as  the  evidence  of 
plaintiff's  witnesses  tended  to  prove, 
that  the  words,  'as  per  cat.,'  were  in- 
serted in  the  contract  after  the  sale,  and 
that  at  the  time  of  the  sale  the  only 
statement  of  warranty  or  g^iarantee 
thereon  was  merely  the  word  'guarantee,' 
then  it  was  competent  for  the  plaintiff 
to  show,  if  he  could,  the  terms  of  such 
guarantee." 

This  note  is  not  concerned  with  sneh 
oases  as  Dickson  v.  Conde  (1897)  148 
Ind.  279,  46  N.  E.  998,  wherein  it  is 
stated  to  be  well  settled  that  the  parties 
to  a  written  agreement  may  make  a 
writing  on  another  paper,  or  on  the 
same  paper,  a  part  of  the  agreement,  by 
so  providing  in  the  ag^reement  signed. 
In  this  case  an  unsigned  provision  fol- 
lowing the  signatures  of  the  parties  to 
a  written  contract  was  held  to  be  a  part 
of  the  contract,  where  the  words,  "this 
agreement  is  further  continued  below," 
appeared  in  the  body  of  the  oontract 
above  the  aignatures.  J.  D.  C. 


NORTH   CAROIilNA   SUPRBME 
COtJRT. 

J.  A.  BENNETT  et  al. 

V. 

WINSTON-SALEM  SOUTH-BOUND  RAIL 
WAY  COMPANY,  Impleadecl,  etc.,  Appt. 

(170  N.  C.  389,  87  S.  E.  133.) 

Eminent    domain   —   raising   grade  of 
street  —  liability  of  railroad. 

1.  A    railroad    company    which,    for    ita 
own  purposes,  raises  the  grade  of  a  street 
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to>  carry  it  over  ita  tracks,  is,  although  ii 
acta  under  authority  of  the  municipality, 
liable  in  damages  for  the  interference  there- 
by caused  to  the  abutting  owner's  access 
to  the  street. 
For  other  cases,  see  Eminent  Domain,  III. 

0,  1,  in  Dig.  1-52  K.  8. 
Witness   —   cross-cxatnlnation   —   test* 

ing  valne  of  opinion.-  ' 

2.  A  witness  who  has  placed  the  value  of 
a  lot  alleged  to  have  been  injured  by  an 
exercise  of  the  right  of  eminent  domain 
very  low  may,  on  cross-examination,  be 
asked  what  he  realized  from  the  sale  of  his 
own  property,  for  the  purpose  of  testing 
the  value  of  his  opinion,  if  there  is  evidence 
of  similarity  in  the  conditions,  surround- 
ings, and  value  of  the  two  lots. 
For  other  cases,  see  Witnesses,  II.  h,  in  Dig. 

ISB  N.  B. 

(December  8,  1916.) 

APPEAL  by  the  defendant  raUway  com- 
pany from  a  judgment  of  the  Superior 
Court  for  Forsyth  County  in  plaintiffs' 
favor  in  an  action  brought  to  recover  dam- 
ages for  injury  to  their  property,  caused 
by  the  alleged  negligent  construction  of  a 
bridge  and  its  approaches.    Affirmed. 

Statement  by  Walker,.  J.: 

This  action  was  brought  by  the  plaintiffs 
against  'the  appealing  defendant  and  the 
city  of  Winston-Salem  to  recover  damages 
for  injury  to  their  lot  in  said  city,  caused 
by  the  construction  of  a  bridge  or  a  viaduct, 
and  the  approachea  theteto,  along  Bank 
street,  in  said  city,  and  between  Liberty 
and  Elm  streets.  It  appears  in  the  case 
that  the  defendant  railroad  company  had 
laid  a  part  of  its  track  across  Elm  street 
at  grade,  and  desiring  to  raise  the  grade 
of  the  street,  and  for  that  purpose  to  build 
the  bridge  in  question'  and  construct  the 
approaches  thereto,  it  obtained  permission 
from  the  city  to  do  so,  upon  giving  a  bond 
to  indemnify  it  against  the  damages.  The 
railroad  company  then  proceeded  with  tiie 
work,  constructed  the  bridge,  and  raised 
tlic  level  of  the  street  in  such  a  way  that 
ingress  and  egress  to  the  plaintiffs'  lot 
was  so  obstructed  as  to  greatly  impair  the 
value  of  the  property.  This  was  the  al- 
legation of  the  plaintiffs,  and  there  was 
proof  to  sustain  it,  though  it  was  denied 
by  the  defendant,  which  alleged  that  the 
work  was  done  by  the  permission  of  the 
city  and  under  its  authority,  and  was  also 
carefully  performed  according  to  a  correct 
plan.    The  case  was  submitted  to  the  jury 


Note.  —  For  liability  of  railroad  company 
to  abutting  owner  for  damages  from  change 
of  grade  of  highway,  necessary  to  carry 
it  across  tracks,  see  annotation  following 
this  case,  post,  1078. 
L.R.A.1916D. 


upon  the  following  issue:  "Has  the  plain- 
tiffs' property  beem  damaged  by  the  erec- 
tion of  the  bridge  along  Bank  street  as 
alleged,  and,  if  so,  in  what  ajnountt  A. 
Yes;   $2,260." 

Judgment  was  rendered  upon  the  verdict 
and  the  defendant  railway  company  ap- 
pealed, and  reserved  several  exceptions  to 
the  rulings  and  judgment  of  the  court. 

Messrs.  Watson,  Buxton,  &  Watson  for 

appellant. 

Mr.  liOHis  M.  Sirlnk  for  ^>pellees: 

Anyone  injured  by  means  of  the  con- 
struction of  the  bridge  would  have  the 
right  to  sue  on  thia  contract,  as  a  contract 
made  for  his  benefit. 

Qastonia  v.  McEntee-Peterson  Ehigineer- 
ing  Co.  131  N.  C.  363,  42  S.  E.  858;  Gor- 
rell  V.  Greensboro  Water  Supply  Co.  124 
N.  C.  328,  4S  L.R.A.  513,  70  Am.  St.  Rep. 
598,  32  S.  £.  720;  Shoaf  v.  Palatine  Ins. 
Co.  127  N.  C.  308,  80  Am.  St.  Rep.  804, 
37   S.  £.  451. 

Defendant  was  liable  for  the  damages 
caused  to  plaintiff. 

Reining  v.  New  York,  L.  ft  W.  R.  Co.  128 
N.  Y.  168,  14  L.R.A.  133,  28  N.  E.  640; 
Brown  v.  AshevUle  Electric  Co.  138  N.  C. 
536,  69''L.RA.  631,  107  Am.  St.  Rep.  654. 
51  S.  E.  62;  Walters  v.  Baltimore  &  O.  R. 
Co.  120  Md.  644,  46  L.R.A.(N.S.)  1128,  88 
Atl.  47;  Egerer  v.  New  York  C.  ft  H.  R.  R. 
Co.  14  LJLA.  381,  and  note,  130  N.  Y.  108, 
29  N.  E.  96;  Muhlker  v.  New  York  ft  H. 
R.  Co.  197  U.  S.  565,  567,  49  L.  ed.  876, 877, 
26  Snp.  Ct.  Rep.  522;  Vanderlip  v.  Grand 
Rapids,  m  Am.  St.  Rep.  607,  and  note, 
78  Mich.  622,  3  L.R.A.  247,  41  N.  W.  677; 
White  V.  Northwestern  North  Carolina  R. 
Go.  113  N.  C.  611,  22  L.R.A.  S27,  37  Am. 
St.  Rep.  639,  18  S.  E.  330;  Royster  Guano 
Co.  V.  Lumber  Co.  168  N.  C.  387,  84  S.  E. 
346;  Butler  v.  Penn  Tobacco  Co.  152  N.  C. 
416,  136  Am.  St.  Rep.  831,  68  S.  E.  12: 
Hester  v.  Durham  Traction  Co.  138  N.  C. 
293,  1  L.R.A.(N.S.)  981,  60  S.  E.  711; 
Stratford  v.  Greensboro,  124  N.  C.  133,  32 
S.  E.  394;  Merrick  v.  Intraraontaine  R. 
Co.  118  N.  C.  1081,  24  S.  E.  667. 

The  question  asked  the  witness  on-  cross- 
examination  for  the  purpose  of  testing 
his  knowledge,  or  the  truth  of  the  state- 
ments about  which  h«  was  testifying,  was 
within  the  rule  laid  down  in  Lloyd  v. 
Venable,  168  N.  C.  531,  84  8.  E.  855,  and 
Raleigh,  C.  ft  S.  R.  Co.  v.  Mecklenburg 
Mfg.  Co.  169  N.  C.  156,  86  S.  E.  395. 

Walker,  J.,  delivered  the  opinion  of  the 
court : 

It  is  apparent,  from  the  entire  record  in 
this  case,  that  the  railway  company,  in 
constructing  the  bridge  and  :ts  approaches. 
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was  acting  in  iU  own  behalf  and  for  its 
own  use  and  benefit,  although  it  had  ob- 
tained the  permission  of  the  city  to  do  the 
work,  and  the  same  was  done  with  its 
consent,  but  the  work  was  not  done  by  the 
city  in  the  exercise  of  its  governmental 
function,  througii  the  defendant,  so  as  to 
protect  the  latter  from  liability  except  for 
negligence.  It  is  well  settled  with  us,  and 
it  is  very  generally  held  in  other  jurisdic- 
tions, that,  unless  otherwise  provided  by 
the  Constitution  or  statute,  the  owner  of 
property  abutting  on  a  street  cannot  re- 
cover for  any  damage  to  his  property 
caused  by  a  change  in  the  grade  of  the 
street  under  proper  municipal  authority, 
where  there  is  no  negligence  in  the  method 
or  manner  of  doing  the  work.  Meares  v. 
Wilmington,  31  N.  C.  (9  Ired.  L.)  73,  49 
Am.  Dec.  412;  Wolfe  v.  Pearson,  114  N.  C. 
621,  19  S.  E.  264;  Jones  v.  Henderson, 
147  N.  C.  120,  60  S.  E.  894;  Dorsey  v. 
Henderson,  148  N.  C.  423,  62  S.  K  547; 
Harper  v.  Lenoir,  152  H.  C.  723,  68  8.  E. 
228;  Stratford  v.  Greensboro,  124  N.  C.  127, 
32  S.  E.  394;  Jeffress  v.  Greenville,  154 
N.  C.  500,  70  S.  E.  919;  Hoyle  v.  Hickory, 
164  N.  C.  82,  80  S.  E.  264;  Hoyle  v. 
Hickory,  167  N.  C.  621,  83  S.  E.  738;  Mc- 
Qttillin,  Mun.  Corp.  §  1075;  2  Dill.  Mun. 
Corp.  §  1040.  In  Hoyle  v.  Hickory,  167 
N.  C.  620,  83  8.  E.  738,  this  court  said: 
"It  was  decided  in  the  former  appeal  that, 
while  plaintiffs  could  not  recover  for  any 
detriment  to  their  property  which  was  the 
result  merely  of  the  proper  grading  of  the 
sti-eet,  which  had  been  done  in  the  due  exer- 
cise of  the  discretionary  power  of  the  city  to 
make  needed  improvements,  it  being  dam- 
num absque  injuria,  yet  they  could  recover 
for  any  damage  done  thereto  which  was 
caused  by  a  negligent  grading  of  the  street, 
following  the  principle  as  adopted  in 
numerous  decisions  of  this  court" — citing 
many  authorities. 

This  principle,  we  state  in  the  same  case, 
has  been  recognized  and  enforced  since  the 
days  of  Chief  Justice  Kenyon  and  Justice 
Buller.  British  Cast  Plate  Mfrs.  v.  Mere- 
dith, 4  T.  R.  794,  796;  Sutton  v.  Clark,  6 
Tauntr  28,  1  Marsh.  429,  16  Revised  Rep. 
663 ;  Bolton  y.  Crowther,  2  Barn.  &  C.  703, 
4  Dowl.  &  R.  195,  2  L.  J.  K.  B.  139.  The 
doctrine  is  almost  universally  accepted  by 
the  state  courts  of  this  country.  Cooley, 
Const.  Lim.  p.  542,  and  notes.  It  was 
affirmed  in  Northern  Transp.  Co.  v.  Chicago, 
99  U.  S.  636,  26  L.  ed.  336;  Smith  v.  Wash- 
ington, 20  How.  135,  16  L.  ed.  858;  and 
Mead  v.  Portland,  200  U.  S.  148,  60  L.  ed. 
413,  26  Sup.  Ct.  Rep.  171.  As  stated  by  the 
court  in  the  case  last  cited,  it  may  be  thus 
summarized:  The  doctrine,  however  it  may 
at  times  appear  to  be  at  variance  witii 
L.R.A.1916D. 


natural  justice,  rests  upon  the  aoondest 
legal  reason.  The  state  holds  its  highways 
in  trust  for  the  public.  Improvements  made 
by  its  direction  or  by  its  authority  are 
its  acts,  and  the  ultimate  responsibility,  ot 
(tourse,  should  rest  upon  it.  But  it  is  the 
prerogative  of  the  state  to  be  exempt  from 
coercion  by  suit,  except  by  its  own  consent. 
This  prerogative  would  amount  to  nothing 
if  it  did  not  protect  the  agents  for  im- 
proving highways,  which  the  state  is  com- 
pelled to  employ.  This  principle  of  the 
law  is  usually  made  to  rest  upon  the  theory 
that  any  and  all  changes  of  this  character 
in  the  streets  of  the  town  are  supposea  to 
have  been  contemplated,  and  thereiore  pro- 
vided for  in  advance  of  the  improvemeni 
and  at  the  time  of  the  original  dedicaiioa 
of  the  street,  and  any  abutting  owner  ac- 
quires and  improves  his  property  with  tuli 
notice  that  such  changes  may  be  madu  irom 
time  to  time.  Nichols,  Em.  Dom.  i%  81, 
82  and  83;  Lewis,  Em.  Dom.  3d  ed.  $  134. 
Nichols,  Em.  Dom.  supra,  says:  ''When 
a  highway  is  raised  or  lowered  in  grade,  so 
that  it  may  be  made  safer  or  more  con- 
venient for  travel,  the  abutting  owner  is 
not  entitled  to  compensation.  .  .  .  The 
true  reason  for  the  rule  ...  is  that, 
when  a  highway  is  laid  out,  the  easement 
taken  includes  the  right  to  grade  ana  con- 
struct .  then  or  at  any  luture 
time,  in  such  a  manner  as  the  public  au- 
thorities may  deem  conducive  to  sale  and 
convenient  traveling." 

And  Lewis,  Em.  Dom.  supra,  says  that 
"when  a  street  or  hi^way  is  laid  out,  eom- 
pensation  is  given  once  for  all,  not  only 
for  the  land  taken,  but  for  damages  wnidi 
may,  at  any  time,  be  occasioned  by  adapt- 
ing the  surface  of  the  street  to  the  public 
needs." 

This  power  to  further  grade  and  im- 
prove the  streets  of  the  town  is  a  continu- 
ing one,  and  may  be  exercised,  in  the 
legal  discretion  of  the  municipal  govern- 
ment, whenever  the  public  may  require  itr 
as  will  appear  from  the  above-cited  au- 
thorities, and  also  1  Elliott  on  Streets  & 
Roads,  3d  ed.  §  551.  This  discretion,  al- 
though it  may  be  a  legal  one,  cannot  be 
interfered  with  by  the  courts,  except  in 
ease  of  manifest  and  gross  abuse,  or  when 
it  would  be  arbitrary  and  oppressive.  Brod- 
nax  V.  Groom,  64  N.  C.  244;  Small  v.  Eden- 
ton,  146  N.  C.  627,  20  L.R.A.(N.S.)  145, 
60  S.  E.  413;  Luther  v.  Buncombe  Gwintf, 
164  N.  C.  241,  80  S.  E.  386;  and  other 
cases  above  cited.  Tliis  power  of  the  mu- 
nicipal corporation  may,  of  course,  be  ex- 
ercised by  it  through  its  own  agents,  who 
are  commissioned  or  appointed  to  do  the 
work  which  may  be  required  in  order  to 
make  the  improvement  in  the  street.     And 
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idieii  the  work  is  done  carefully,  either  by 
the  corporation  itself  or  by  it  when  acting 
-through  its  agents,  the  abutting  owner  haa 
no  legal  right  to  redress,  and  any  damage  to 
his  property  or  loss  to  him  by  reason  of 
the  improvement  is  considered  by  the  law 
as  damnum  absque  injuria, — a  loss  without 
injury;  the  last  word  being  used  in  the 
sense  of  an  actionable  wrong.  These  princi- 
ples have  ueen  very  recently  discussed  by 
us  in  the  case  of  Wood  t.  Duke  Land  4c 
Improv.  Co.  166  N.  C.  3«7,  81  S.  E.  422, 
where  the  authorities  are  oollected. 

But  the  defendant  in  this  case,  the  rail- 
way company,  can  take  no  advantage  of 
them  upon  the  facts  as  they  appear  in  this 
record.  Tlie  city  of  Winston-Salem  was  not 
aoting  in  its  corporate  capacity,  and  in 
the  exercise  of  its  municipal  authority,  in 
raising  the  grade  of  Bank  street,  solely  for 
the  public's  use  and  convenience.  On  the 
contrary,  the  defendant  was  acting  for 
itself  and  in  furtherance  of  its  own  inter- 
«sts,  and  the  mere  fact  that  it  had  ob- 
tained the  permission  of  the  ciiy  to  do  the 
work  does  not  vary  the  case  or  take  it  out 
«f  the  principle,  so  well  settled,  that  pri- 
vate property  -should  not  be  taken  except 
for  a  public  use,  and  then  only  upon  just 
compensation.  We  presume  tiat  railroad 
company  bad  the  right  to  condemn  the 
plaintiffs'  property  under  its  charter,  and, 
for  the  sake  of  the  argument,  we  will  as- 
sume this  to  be  true,  it  being  a  public 
service  corporation ;  but .  if  it  has,  in  a 
legal  sense,  taken  or  appropriated  the  plain- 
tiffs' property,  it  is  liable  to  them  to  the 
extent  that  the  value  of  the  property  has 
been  diminished  thereby,  and  if  it  has.  done 
the  work  unskilfully  and  negligently  it 
would  be  liable  to  the  plaintiffs  also  for 
any  damage  resulting  therefrom.  The  city 
could  not  transfer  to  an  individual,  or  to 
the  quasi  public  corporatiim,  for  its  own 
service  and  profit,  this  superior  and  sov- 
ereign- right  which  is  allowed  .to  be  used 
only  for  the  public  benefit.  Brown  v.  Ashe- 
ville  Electric  Co.  138  N.  C.  533,  69  L.KJ^. 
'631,  107  Am.  St.  Rep.  654,  61  S.  E.  62; 
Stratford  v.  Greensboro,  124  N;  C.  127,  32 
S.  E.  394.  The  legislature  has  no  power 
itself  to  authorize  corporations  to  tajce  or 
use  private  property  without  compensation, 
and  of  course  could  not.  confer  such  a 
power  upon  the  city.  Chesapeake  A  P. 
Teleph.  Co.  v.  McKenzie,  74  Md.  36,  28 
Am.  St.  Rep.  219,  21  Atl.  690;  Walters  v. 
Baltimore  &  O.  R.  Co.  120  Md.  644,  46 
L.R.A.(N.S.)  1128,  88  Atl.  47;  Egerer  v. 
New  York  C.  &  H.  R.  R.  Co.  14  L.Rj^.  381, 
and  note  (130  N.  Y.  108,  29  N.  E,  96); 
Muhlker  v.  New  Y<>rk  ft  H.  R.  Co..  197  U. 
8.  644,  49  U  ed.  872,  26  Sup.  Ct.  Rep.  622; 
Vanderlip  v.  Grand  Rapids,  73  Mich.  522, 
I..R.A.1916D. 


41  N.  W.  677,  8  L.RA.  247,  16  Am.  St. 
Rep.  607,  and  note;  White  v.  Northwestern 
North  Carolina  R.  Co.  113  N.  C.  611,  22 
L.R.A.  627,  37  Am.  St.  Rep.  639,  18  S.  £. 
330;  Royster  Guano  Co.  v.  Lumber  Co, 
168  N.  C.  337,  84  S.  £.  346;  Hester  v. 
Durham  Traction  Co.  138  N.  C.  293,  1 
L.R.A.(N.S.)  981,  60  S.  E.  711.  The  prin- 
ciple is  well  expressed  in  Reining  v.  New 
York,  L.  &  W.  R.  Co.  128  N.  Y.  168,  14 
L.R.A.  133,  28  N.  E.  640,  where  it  is  said: 
"We  think  it  cannot,  under  the  guise  of 
exercising  this  power,  appropriate  a  part 
of  a  street  to  the  exclusive,  or  practically 
to  the  exclusive,  use  of  a  railroad  company, 
or  so  as  to  cut  off  abutting  owners  from  the 
use  of  any  part  of  the  street,  .  .  . 
without  making  compensation  for  the  in- 
jury sustained." 

In  this  particular  case,  as  is  shown  in 
the  record,  the  object  of  making  this  im- 
provement was  to  subserve  the  railroad 
use,  so  that  it  might  better  control  its 
track  and  appurtenances,  and  facilitate  the 
movement  of  its  trains  over  it.  The  street, 
therefore,  was  subjected  to  a  new  burden  in 
favor  of  this  defendant,  and  this  may  be 
done  in  the  exeroiss  of  the  power  of  eminent 
domain,  which  belongs  not  only  to  the  sov- 
ereign, but  may  be  imparted  to  a  public 
service  corporation  by  legislative  enact- 
ment, provided  adequate  provision  is  made 
for  the  compensation  of  any  private  owner 
of  propertv  whinh  will  be  damaxed  by  the 
exercise'  of  the  power.  It  would  be  useless 
to  pursue  this  subject  ^y  further,  as  this 
power  has  been  so  fully  considered  hereto- 
fore by  the  court,  and  its  scope  and  extent 
clearly  defined.  We  will  call  special  at- 
tention, though,  to  the  cases  of  Brown  v. 
Asheville  Electric  Co.  and  Stratford  v. 
Greensboro,  supra;  and  Moore  v.  Carolina 
Power  ft  Light  Co.  163  N.  C.  300,  79  S.  E. 
696,  where  a  full  discussion  of  the  matter 
will  be  found,  as  well  as  in  several  of  the 
other  .cases  cited. 

It  will  be  observed  that  in  this  case 
there  was  but  one  issue  submitted  to  the 
jury,  and  thai  related  only  to  the  question 
of  damages  and  the  amount  which  plain- 
tiffs were  entitled  to  recover.  There  was  no 
issue  involving  the  question  as  to  the  au- 
thority of  the  railroad  (^mpany  to  do  this 
work  and  be  immune  from  liability  for 
damages,  unless  it  was  done  negligently; 
but  even  if  such  an  issue  had  been  submit- 
ted, it  is  so  very  clear  that  it  possessed  no 
such  right  as  to  practically  eliminate  that 
question  from  the  case,  and  upon  the  issue 
as  to  damages  the  charge  of  the  court  was 
entirely  free  from  error.  The  plaintiffs 
were  entitled  to  recover  the  diminution 
in  value  of  property  which  waa  caused  by 
the  defendant's  wrongful  act,  or  by  the  ap- 
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propriation  of  their  property  to  its  use, 
and  in  respect  to  works  of  this  kind,  which 
are  of  a  lasting  nature,  the  plaintiffs  were 
entitled  to  recover  permanent  damages. 
Lloyd  V.  Venable,  168  N.  O.  631,  84  S.  E. 
855;  South  Atlantic  Waste  Co.  v.  Raleigh, 
C.  t  S.  R.  Co.  167  N.  C.  840,  83  S.  E.  618, 
and  Raleigh,  C.  &  8.  R.  Co.  t.  Mecklenburg 
Mfg.  Co.  169  N.  C.  160,  86  8.  E.  890. 

There  is  a  question  of  evidence  in  the 
case,  but  we  think  hia  Honor  ruled  cor- 
rectly in  regard  to  it.  The  plaintiffs  did 
not  attempt  to  show  substantively  by  the 
cross-examination  of  the  witness  what  was 
the  value  of  their  lot  as  compared  with  his, 
but  the  question  was  asked  as  to  what  he 
had  realized  from  the  sale  of  hie  property, 
for  the  purpose  of  testing  the  value  of  his 
opinion,  which  had  been  before  elicited  by 
the  defendant  as  to  the  value  of  the  plain- 
tiffs' lot,  which  he  had  estimated  at  a  very 
low  figure;  there  being  "in  our  opinion" 
some  evidence  as  to  the  similarity  of  the 
two  lots,  and  their  condition,  surroundings, 


j  and  value,  and  at  least  enough  to  permit  a 
cross-examination  of  the  witness  upon  the 
subject.  We  do  not  think  that  the  ruling 
of  the  court  violated  the  principle  as 
stated  in  Warren  v.  Makely,  85  K.  C.  12; 
Bruner  v.  Threadgill,  88  N.  C.  361;  and 
SUte  Bd.  of  Edu.  v.  Makely,  139  K.  C.  31,  51 
8.  E.  784. 

The  other  exceptions  are  sufficiently  cov- 
ered by  our  discussion  of  those  whidi  we 
deem  the  important  and  controlling  ones  in 
the  case.  Before  closing  this  opinion  we 
will  call  attrition  to  the  caae  of  Stste 
Atlantic  Waste  Co.  v.  Raleigh,  G.  &  S.  R. 
Co.  1«7  N.  C.  340,  83  S.  E.  618,  as  contam- 
ing  a  very  full  discussion  of  the  leading 
questions  In  this  caae,  as  applied  to  a 
state  of  facts  very  similar  to  those  which 
are  presented  in  this  record. 

After  a  careful  analysis  of  the  case,  and 
a  thorough  consideration  of  the  points  pie- 
aehted  by  the  learned  counsel  for  the  de- 
fendant, we  are  convinced  that  there  has 
been  no  error  committed  during  the  trial. 


Annotation — Liability  of  railroad  company  to  abutting  owner  for  damages 
from  change  of  grade  of  highway,  necessary  to  carry  it  across  tracks. 


This  annotation  is  supplementary  to 
the  note  to  Shrader  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  26  L.R.A.(N.S.)  226. 

Generally  as  to  an  abutter's  right  to 
compensation  for  railroad  in  street,  see 
note  to  Rasdi  v.  Nassau  Electric  R.  Co. 
36  L.R.A.(N.S.)  673,  and  specifically  as 
to  right  to  compensation  where  railroad 
changes  grade  of  street,  see  pages  796  et 
seq.,  of  that  note. 

As  to  the  right  of  an  abutting  owner 
to  damages  for  special  injuries  where  a 
street  railway  is  not  considered  an  addi- 
tional burden,  see  note  to  Slaughter  v. 
Meridian  Light  &  R.  Co.  25  L.R.A.(N.S.) 
1265. 

As  to  the  right  of  a  landowner  to  dam- 
ages for  the  obstmcti^n  of  a  street  or 
highway  by  a  railroad  not  adjacent  to 
his  property,  see  notes  to  Scrutchfleld  v. 
Choctaw,  O.  &  W.  R.  Co.  9  L.R.A.(N.S.) 
496,  and  Powell  v.  Houston  ft  T.  C.  R. 
Co.  46  L.R.A.(N.S.)   615. 

Generally,  as  to  liability  of  municipal- 
ity for  damages  to  abutting  property 
from  change  of  grade  of  street,  see  notes 
in  23  L.R.A.  658;  7  L.R.A.(N.S.)  108; 
36  L.R.A.(N.S.)  1194,  and  L.R.A.1915A, 
382. 

Among  the  more  recent  decisions,  it 
has  been  held,  in  accord  with  the  better 
reasoned  cases  cited  in  the  earlier  note, 
that  the  construction  of  a  bridge  ap- 
proach in  a  public  street  for  the  purpose 
of  abolishing'  a  grade  crossing  of  rail' 
L.R.A.1916D. 


road  tracks,  in  such  a  manner  as  to  eat 
off  the  access  of  an  abutting  owner  from 
the  lower  portion  of  his  building  to  the 
street,  and  to  shut  off  the  light  and  air 
therefrom,  is  a  taking  within  the  mean- 
ing of  a  constitutional  proTision  requir- 
ing compensation  to  be  made  for  prop- 
erty taken  for  public  use ;  and  a  munici- 
pality and  a  railroad  company  which 
jointly  effect  such  taking  are  both  liable. 
Walters  v.  Baltimore  ft  0.  R.  Co.  (1913) 
120  Md.  644,  46  L.R.A.(N.S.)  1128,  88 
Atl.  47. 

And  a  railroad  company  which,  in 
raising  the  grade  of  its  roadbed  to  im- 
prove the  road  or  increase  its  efficiency, 
goes  outside  of  its  right  of  way  and 
builds  approaches  upon  a  highway 
crossed  thereby,  which  are  rendered 
necessary  by  reason  of  the  raising  of 
the  roadbed  at  the  crossing,  is  liable  for 
the  damages  resulting  to  an  owner  of 
property  abutting  on  the  highway,  not- 
withstanding it  acts  under  and  by  vir- 
tue of  an  ordinance  establishing  the 
grade  of  the  portion  of  the  highway 
which  is  crossed  by  its  right  of  way,  and 
on  which  the  approaches  to  the  crossing 
are  built,  which  ordinance  was  adopted 
to  accommodate  the  railroad  company 
rather  than  the  public.  Pittsburgh,  C. 
C.  ft  St.  L.  R.  Co.  V.  Atkinson  (1912)  61 
Ind.  App.  315,  97  N.  E.  353. 

So,  a  railroad  company  which  volun- 
tarily   accepts  '  municipal    authority  to 
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ebange  the  grade  of'  a  highway  to  abol- 
ish a  grade  crossing  of  its  tracks,  and 
does  the  work  necessary  to  effect  such 
change,  for  its  own  interest,  is  liable  for 
injury  inflicted  apon  an  abutting  prop- 
erty owner  by  the  obstmction  of  the 
access  to  his  property  from  the  street, 
although  the  interest  of  the  public  is 
also  subserved  by  the  improvement. 
Baltimore  &  O.  R.  Co.  v.  Kane  (1914) 
124  Md.  231,  L.R.A.1916C,  433,  92  AU. 
532;  Baltimore  &  0.  B.  Co.  v.  Kahl 
(1914)  124  Md.  299,  92  Atl.  770. 

And  a  railroad  company  which,  hav- 
ing constructed  its  roadbed  across  a 
highway  on  an  embankment,  builds  ap- 
proaches thereto  in  the  highway,  is  lia- 
ble to  an  abutting  owner  whose  access 
to  his  property  over  the  highway  is 
thereby  interfered  with,  although  the 
company  had  received  authority  from 
the  county  court  to  locate  and  build  its 
track  across  the  highway,  with  the  re- 
quirement that  it  also  construct  the 
necessary  approaches  at  crossings ;  the 
unrestricted  use  of  the  highway  being  a 
property  right  which  was  taken  from 
the  abutting  owner  by  the  construction 
of  the  approach  in  front  of  his  property. 
Robinson  v.  Springfield  Southwestern  R. 
Co.  (1910)  143  Mo.  App.  270,  126  8.  W. 
994. 

And  see  also  Bbnwett  ▼.  Winston- 
Salbm  South-Bodot)  R.  Co.  ante,  1074. 

But  a  railroad  company  cannot  be  held 
liable  for  injury  to  the  access  of  an 
abutting  owner  by  the  change  of  the 
grade  of  a  street  to  abolish  a  g^rade 
crossing  of  its  tracks,  althou^  it  is 
greatly  benefited  by  the  improvement,  if 
the  work  was  done  by  the  municipality. 
Baltimore  &  0.  R.  Co.  v.  Kane  (Md.) 
supra. 

And  a  railroad  company  which,  in  re- 
building and  enlarging  a  bridge  carry- 
ing a  street  over  its  tracks,  changes  the 
grade  of  the  street,  acting  for  the  munic- 
ipality, and  not  for  its  own  benefit,  is 
not  liable,  at  common  law,  for  the  dam- 
ages resulting  to  an  abutting  owner. 
Rigney  v.  New  York  C.  &  H.  R.  B.  Co. 
(1916)  217  K.  T.  31,  111  N.  E.  226. 


And  a  railroad  company  which,  in 
constructing  its  railroad  through  a  por- 
tion of  a  city,  in  a  cut,  was  required  by 
the  city  to  erect  an  overhead  crossing  at 
the  intersection  of  two  streets  with  its 
right  of  way,  and  to  grade  the  ap- 
proaches thereto  in  accordance  with 
original  grades  then  established  by  the 
city  for  the  streets,  is  not  liable  to  an 
abutting  owner  for  damages  resulting 
from  the  grading  of  the  streets  as  thus 
required.  MuUer  v.  Great  Northern  R. 
Co.  (1913)  75  Waah.  631,  135  Pac.  631. 

But,  under  a  provision  of  a  contract 
between  a  city  and  a  railroad  company, 
for  the  reconstruction  and  enlargement 
by  the  latter  of  a  bridge  carrying  a 
street  over  its  trackSi  that  it  will  pay 
any  damage  resulting  from  the  work,  in- 
cluding damage  resulting  from  change 
of  grade  of  the  street  for  approaches  to 
the  bridge,  the  railroad  company  is  lia- 
ble for  damages  resulting  to  an  abut- 
ting owner  from  its  changing  the  grade 
of  the  street,  although,  in  making  the 
change,  it  was  acting  for  the  common 
council  of  the  city,  and  not  for  its  own 
benefit.  Rigney  v.  New  Yortc  C.  &  H. 
R.  R.  Co.  (1916)  217  N.  Y.  31,  111  N.  E. 
226,  affirming  (1914)  161  App.  Div.  187, 
146  N.  Y.  Supp.  395. 

And  where  a  city  sou^t  to  open  a 
public  street  across  a  railroad  right  of 
way,  and  the  railroad  company,  by 
agreement  with  the  city,  and  mainly  for 
its  own  convenience,  erected  a  bridge 
and  approaches  thereto  for  the  purpose 
of  carrying  the  street  over  its  tracks, 
and  the  city  changed  the  grade  of  the 
street  for  that  purpose,  but  failed  to 
apply  to  the  Public  Service  Commission, 
as  required  by  statute,  to  determine 
how  the  street  should  be  carried  over 
the  tracks,  the  structure  is  an  illegal 
obstruction,  and  the  railroad  company  Is 
liable  to  an  owner  of  property  on  tho 
street,  opposite  the  approach,  for  the 
damages  sustained  by  reason  thereof. 
Brush  V.  New  York,  N.  H.  &  H.  R.  Co. 
(1914)  162  App.  Div.  731,  148  N.  Y. 
Supp.  195.  A.  C.  W. 
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CITY  OF  VALLEY  CITY,  Respt 
(26  N.  D.  342,  144  N.  W.  675.) 

Xfanlclpal  corporation  —  presentation 
of  claims  —  trespass  to  real  property. 
1.  Sections  270S   and   2704,   Rev.   Codes 
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190S,  requiring  verified  elains  for  damages 
resulting  from  certain  injuries  to  person  or 
property  to  be  presented  to  the  city  council 

Headnotes  by  Fisk,  J. 


Note. —  As  to  liability  of  municipal  cor- 
poration for  tregpasB  on  private  property 
where  committed  in  connection  with  etreets, 
see  annotation  following  this  case,  post, 
1086. 
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as   a   prerequisite  to   tlM   institution    and 

maintenance  of  a  suit  against  a  city,  are 

construed,  and  held  not  to  apply  to  a  claim 

based   upon    a   trespass   to   plaintiff's   real 

property. 

For  other  oases,  see  Municipal  Corporations, 

in.  g,  5,  in  Dig.  1-5Z  Ji.  8. 
Same  —  erroneous  destruction  of  build- 
ing. 

2.  Where  a  city  council,  acting  in  its  of- 
ficial capacity,  authorizes  the  city's  agents 
and  officers  to  construct  a  sidewalk  ad- 
jacent to  plaintiiTB  property,  and,  through 
a  mistaken  belief  that  a  portion  of  plain- 
tiff's building  extends  into  the  street,  and 
is  an  unlawful  obstruction  thereon,  author- 
izes such  agents  or  officers  to  remove  the 
same  by  going  upon  such  private  property 
and  cutting  off  the  portion  of  the  buildioc 
claimed  to  thus  form  an  obstruction,  and 
committing  other  acts  of  trespass  thereon, 
the  municipality  is  liable,  and  must  respond 
in  damages  for  such  wrongful  trespass. 
For  other  oases,  see  Munioipal  Corporations, 
HI.  g,  2,  in  Dig.  1-52  N.  8. 

(December  6,  1013.) 

APPEAL  by  plaintiff  from  an  order  of 
the  District  Court  for  Barnes  County 
sustaining  a  demurrer  to  a  complaint  filed 
to  recover  damages  for  an  alleged  trespass 
upon  and  injury  to  plaintiff's  property. 
Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Herman  Winterer  and  David 
S.  Ritchie,  for  appellant: 

The  acts  complained  of  were  such  as  ren- 
dered the  defendant  liable  therefor. 

Naumburg  v.  Milwaukee,  77  C.  C.  A. 
07,  146  Fed.  641;  Durkee  v.  Kenosha, 
60  Wis.  123,  48  Am.  Rep.  480,  17  N.  W. 
677;  Alberts  v.  Muskegon,  146  Mich.  210, 
6  L.R.A.(N.S.)  1004,  117  Am.  St.  Rep.  633, 
100  N.  W.  262;  Sheldon  v.  Kalamazoo,  24 
Mich.  383;  Bunker  v.  Hudson,  122  Wis.  43, 
00  N.  W.  448;  Adams  v.  Milwaukee,  144 
Wis.  371,  43  L.R.A.(NA)  1066,  129  N.  W. 
618;  Potter  v.  Spokane,  63  Wash.  267,  116 
Pac.  176;  Hughes  y.  Fond  du  Lac,  73  Wis. 
380,  41  N.  W.  407;  Johnson  v.  Somerville, 
106  Mass.  370, 10  L.RJl.(N.S.)  716,  81  N.  E. 
268 ;  East  Rome  v.  Lloyd,  124  Ga.  852,  63  S. 
E.  103 ;  Gerst  v.  St.  Louis,  185  Mo.  191,  106 
Am.  St.  Rep.  680,  84  S.  W.  34;  Hathaway 
V.  Osborne,  25  R.  L  240,  55  Atl.  700;  Hunt 
v.  Boston,  183  Mass.  303,  67  N.  E.  244; 
Chicago  V.  SeU,  S.  &  Co.  202  111.  646)  67 
N.  E.  386,  14  Am.  Neg.  Rep.  23;  Tegeler 
V.  Kansas  City,  05  Mo.  App.  162,  68  S.  W. 
963 ;  Chicago  v.  Spoor,  190  111.  340,  60  N.  E. 
640;  Butman  v.  Newton,  179  Mass.  1,  88 
Am.  St.  Rep.  349,  60  N.  £.  401;  Brown  v. 
Webster  City,  116  Iowa,  511,  88  N.  W. 
1070;  Millard  T.  Webster  City,  113  Iowa, 
220,  84  N.  W.  1044;  O'Donnell  v.  White,  23 
R.  I.  318,  60  Atl.  333;  Larrabee  t.  Clover- 
L.R.A.1916D. 


dale,  131  Cal.  06,  63  Pac.  143;  T^dlow  v. 
MacKintosh,  21  Ky.  L.  Rep.  924,  63  S.  W. 
624;  Norman  v.  Inoe,  8  Okla.  412,  68  Pac 
632,  6  Am.  Neg.  Rep.  681;  Kane  v.  Indian' 
apolis,  82  Fed.  770;  Powell  v.  WytheviUe, 
06  Va.  78,  27  6.  £.  806;  Scott  v.  New  Yotk, 
27  App.  DiT.  240,  60  N.  Y.  Supp.  191,  4 
Am.  Neg.  Bep.  634;  Doaahoe  v.  Kansas 
City,  130  Mo.  667,  88  S.  W.  671,  1  Am.  Neg. 
Rep.  106;  Oklahoma  Qity  t.  Hill,  6  Okla. 
114,  60  Pao.  242;  D'Amico  v.  Boston,  176 
Mass.  699,  68  N.  £.158;  Larson  v.  Grand 
Forks,  3  Dak.  807,  10  N.  W.  414. 

The  acts  and  resulting  injury  complained 
of  are  not  within  the  provisions  of  §{ 
2703  and  2704  of  the  Revised  Codes,  whidi 
have  reference  to  personal  injuries  result- 
ing from  the  use  of  said  streets,  etc.,  for 
the  purpose  of  travel,  and  do  not  include 
injuries  to  adjacent  property,  caused  by 
trespass. 

28  Cyc.  1447,  1450;  Giurioevie  ▼.  Ta- 
coma,  67  Wash.  329,  28  J..JLA.(Nj8.) 
688,  106  Pac  008;  Tattan  t.  Decroit,  138 
Mich.  660,  87  N.  W.  804;  MacDonakl  v. 
New  York,  42  App.  Div.  263,  29  N.  Y. 
Supp.  16;  Warren  v.  Davis,  43  Ohio  St  447, 
3  N.  E.  sol;  Bommers  v.  Marshfleld,  90 
Wis.  60,  «2  N.  W.  937;  Biadley  v.  £au 
Claire,  56  WU.  168,  14  N.  W.  10;  Jung  v. 
Stevens  Point,  74  Wis.  647,  43  N.  W.  613; 
Dawes  v.  Great  Falls,  31  Mont.  9,  77  Pae. 
309;  Gallamore  v.  Olympia,  84  Wash.  379, 
76  Pac.  978;  Hughes  v.  Fond  du  Lac,  73 
Wis.  380,  41  N.  W.  407 ;  Moran  v.  St.  Paul, 
64  Minn.  279,  66  N.  W.  80;  Pye  v.  Man- 
Kato,  38  Minn.  636,  38  N.  W.  621;  Dovey 
V.  Plattsmouth,  62  Neb.  642,  73  N.  W.  11; 
Fugere  v.  Cook,  27  R.  I.  134,  60  AtL  1067; 
Megins  v.  Duluth,  97  Minn.  23,  106  N.  W. 
80;  Melntee  v.  Middletown,  80  App.  Div. 
434,  81  N.  Y.  Supp.  124;  Kelly  v.  Faribault, 
96  Minn.  293,  104  N.  W.  231;  Postel  v. 
Seattle,  41  Wash.  432,  83  Pac.  1025. 

Messrs.  IJee  Combs,  li.  S.  B.  Ritchie, 
and  M.  J.  Knglert,  for  respondent: 

When  the  statute  requires  the  making 
and  filing  of  a  claim  or  the  giving  of  a 
notice  before  aotion  is  brought,  failure  to 
comply  with  the  mandate  of  its  provision 
is  fatal  to  the  plaintiff's  cause  of  action. 

3  Abbott,  Mun.  Corp.  pp.  2369  et  seq. ;  28 
Cyc.  1470;  Sharp  v.  Mauston,  92  Wis.  629, 
66  N.  W.  803;  Flieth  v.  Wausau,  03  Wis. 
446,  67  N.  W.  731;  Daniels  v.  Racine,  08 
Wis.  649,  74  N.  W.  653;  Ziegler  ▼.  West 
Bend,  102  Wis.  17,  78  N.  W.  164;  Sterling 
v.  Bedford,  94  Iowa,  194,  62  N.  W.  674; 
O'Donnell  v.  New  London,  113  Wis.  292,  89 
N.  W.  611;  McCue  v.  Waupun,  96  Wis.  625, 
71  N.  W.  1054;  Adams  v.  Modesto,  6  Cal. 
Unrep.  486,  61  Pac.  967;  Van  Frachen  v. 
Ft.  Howard,  88  Wis.  570,  60  N.  W.  1062; 
Pollard  V.  CadUlac,  133  Midi.  508,  96  N.  W. 
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636;  Trost  v.  Casselton,  8  X.  D.  634,  79 
N.  W.  1071;  Coleman  v.  Fargo,  8  N  D.  69, 
76  N.  W.  1051;  Barrett  v.  Mobile,  129 
Ala.  179,  87  Am.  St.  Rep.  54»  30  So.  36; 
Bancroft  v.  San  Diego,  120  Cal.  432,  52  Pac. 
712. 

Fiek,  J.,  delivered  the  opinion  of  the 
court  : 

This  is  an  appeal  from  an  order  of  the 
district  court  of  Barnes  connty  sustaining 
a  demurrer  to  th«  pfauntifTs  complaint. 
The  plaintiff  seeks  to  recoTer  damages 
from  the  defendant  city  for  the  alleged 
trespass  by  it,  through  its  authorized 
agents  and  servants,  upon  his  property, 
and  committing  injuries   thereto. 

It  will  not  be  necessary  to  set  out  the 
complaint  in  full,  and  we  merely  state  the 
substance  thereof,  except  as  to  the  import- 
ant paragraphs  which  we  copy  in  full. 
Plaintiff  first  alleges  his  ownership  and  pos- 
session of  lots  6  to  12,  inclusive,  of  block 
16  of  the  original  plat  of  the  city  of  Valley 
City;  also,  the  fact  that  defendant  is  and 
was  a  municipal  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the 
laws  of  this  state.  It  is  next  alleged  that 
at  an  times  herein  mentioned  there  was 
situated  upon  lots  10,  11,  and  12,  aforesaid, 
a  grain  elevator  owned  and  used  by  the 
plaintiff  and  his  tenants  for  the  purpose  of 
buying  and  storing  grain.  Then  follow 
paragraphs  4  to  6,  inclusive,  which  we 
quote  in  full,  as  follows:  "(4>  That  on  the 
11th  day  of  May,  a.  d.  1908,  at  a  meeting 
of  the  city  council  of  the  said  defendant 
city,  held  at  its  council  rooms  in  said  city, 
the  said  city  council  of  said  city  of  Valley 
City,  for  and  on  behalf  of  said  defendant, 
did  authorize  its  agents  and  ofiSoers  to  con- 
struct a  sidewalk  along  the  south  line  of 
the  above-described  premises,  and  there- 
after and  on  the  2d  day  of  August,  a.  d. 
1909,  the  said  council  did  authorize  its 
agents  and  officers  to  remove  a  part  of  the 
premises  of  said  plaintiff  herein,  claiming 
and  setting  forth  that  the  same  was  an  ob- 
struction and  was  constructed  upon  the 
street  of  said  defendant.  (6)  That  on  or 
about  the  15th  day  of  October,  a.  o.  1909, 
def^idant,  through  its  duly  appointed 
agent,  unlawfully  and  wrongfully  entered 
upon  the  premises  of  the  said  plaintiff  and 
did  then  and  there  destroy  the  property  of 
the  said  plaintiff,  to  wit,  the  said  grain 
elevator,  in  this,  that  the  defendant  then 
and  there  caused  to  have  torn  down,  cut 
off,  detached,  and  removed  from  the  said 
building  a  part  thereof,  and  did  cut  off,  re- 
move, detach,  and  take  away  from  the 
said  building  a  part  thereof;  that  said  ac- 
tion on  the  part  of  the  said  defendant  was 
without  due  authority  of  law,  and  to  this 
L.R.A.1916D. 


plaintiff's  damage,  in  this,  that  it  destroyed 
the  said  building  situate  upon  the  said 
premises  for  all  uses  and  purposes,  and 
destroyed  this  same  as  a  structure,  to  his 
damage  in  the  sum  of  |1,000.  (6)  Plain- 
tiff further  alleges  that  said  defendant  en- 
tered upon  his  said  premises  and  com- 
mitted the  said  damage  to  his  said  building 
solely  upon  the  premises  of  this  plaintiff, 
and  that  the  building  of  th«  said  plaintiff 
was  built,  constructed,  erected,  and  main- 
tained solely  upon  the  premises  of  the 
plaintiff,  but  that,  notwithstanding  this, 
the  defendant  wrongfully  and  tmlawfully 
entered  upon  his  said  premises  and  com- 
mitted the  damage  hereinbefore  set  forth." 
Paragraphs  7,  8,  and  9  relate  to  special 
damages  alleged  to  have  been  suffered  on 
account  of  such  alleged  unlawful  acts,  and 
need  not  be  set  out  herein.  Paragraph  10 
is  as  follows:  "Plaintiff  further  alleges 
that  all  of  said  acts  have  been  committed  by 
the  defendant  through  its  authorized 
agents  and  officials  by  reason  of  the  express 
authority  given  to  the  said  agents  and  of- 
ficials by  the  city  council  of  the  said  city, 
and  that  the  said  agents  and  officials  did 
act  in  full  conformity  to,  and  not  in  excess 
of,  the  said  instructions  given;  and  alleges 
that,  by  reason  of  the  said  acts  so  author- 
ized, that  this  plaintiff  has  been  damaged 
as  hereinbefore  set  forth;  and  in  this  be- 
half the  plaintiff  further  alleges  that  all  of 
the  acts  and  steps  were  so  taken  by  the 
said  city  without  notice  to  said  plaintiff." 
In  his  prayer  for  judgment  plaintiff  de- 
mands the  sum  of  $5,790  and  costs. 

The  grottnd  of  the  demurrer  is  that  it 
fails  to  state  facts  sufficient  to  constitute 
a  cause  of  action  in  the  following  partic- 
ulars: "(a)  Because  it  appears  upon  the 
face  of  said  complaint  that  th«  acts  com- 
plained of  were  and  are  ultra  vires  and  be- 
yond and  without  the  authority  and  power 
of  said  defendant  city,  a  municipal  corpo- 
ration, to  do  or  commit,  (b)  Because  it 
appears  upon  the  face  of  said  complaint 
that  the  acts  complained  of,  if  they  were 
within  the  corporate  power,  and  might 
have  been  lawfully  accomplished  by  the 
said  city,  through  its  municipal  author- 
ities, were  nevertheless  committed  by  the 
alleged  agents  of  said  city  without  pro- 
ceedings according  to  law,  and  that  .no 
ratification  of  such  unauthorized  acts  was 
had  or  made  by  said  city,  and  because  it 
appears  from  the  face  of  said  complaint 
that  the  acts  and  omissions  complained  of 
were  done  and  suffered  by  said  alleged 
agents  and  servants  without  the  scope  of 
their  employment,  and  not  on  behalf  of 
said  city.  (c)  Because  said  complaint 
failed  to  show  or  allege  that  the  claim  or 
claims  set  forth  in  plaintiff's  complaint  for 
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injury'  and  damages  alleged  to  have  arisen 
by  reason  of  the  acts  and  omissions  set 
forth  in  said  complaint  on  the  part  of  tike 
city  authorities  and  serrants,  and  in  re- 
spect to  its  said  streets,  referred  to  in  said 
complaint,  were  filed  in  the  office  of  the 
city  auditor  and  signed  by  the  pUiintiff  as 
claimant,  or  by  someone  on  his  behalf, 
duly  verified  by  him,  within  thirty  days 
from  the  happening  of  such  injury  or  dam- 
age, or  that  said  claim  or  claims,  upon 
'  which  said  plaintiff's  action  is  brought,  as 
shown  by  his  complaint,  were  in  no  manner 
or  at  any  time  filed  in  the  office  of  the 
city  auditor  of  said  city,  or  considered  or 
acted  upon  by  said  city's  mayor  or  council, 
as  provided  and  required  by  §§  2703  and 
2704  of  the  Revised  Ck>des  of  the  state  of 
North  Dakota  for  the  year  190S,  §$  3627, 
3628,  Comp.  Laws  1913.  (d)  Because 
there  is  another  action  pending  between 
the  same  parties,  for  the  same  cause." 

We  are  clear  that  none  of  the  grounds  of 
the  demurrer  are  tenable,  and  that  the  or- 
der sustaining  such  demurrer  was  therefore 
erroneous. 

Respondent's  counsel  rely  chiefly  upon  the 
ground  stated  under  subdivision  "c"  of  the 
demurrer.  They  state  in  their  brief  that 
they  do  not  waive  the  other  grounds,  but 
their  entire  printed  brief  and  argument  is 
directed  to  the  ground  stated  in  subdivision 
"c"  and,  in  view  of  this,  we  will  first  dis- 
pose of  this  ground. 

The  action  being  one  to  recover  dam- 
ages for  injuries  to  plaintiff's  real  property, 
is  it  necessary,  in  order  to  state  a  cause  of 
action,  that  the  complaint  should  allege  the 
presentation  by  him  to  the  eity  council, 
prior  to  the  commencement  of  his  action,  of 
A  verified  claim  for  such  damages,  pursuant 
to  §§  2703  and  2704  of  the  Revised  Codes 
of  190S?  Respondent's  counsel  earnestly 
contend  for  an  affirmative  answer  to  the 
above  question.  These  sections  are  as  fol- 
lows: 

"Section  2703.  All  claims  against  cities 
for  damages  or  injuries  alleged  to  have 
arisen  from  the  defctive,  unsafe,  dangerous 
or  obstructed  condition  of  any  street, 
crosswalk,  sidewalk,  culvert  or  bridge  of 
any  city,  or  from  the  negligence  of  the 
city  authorities  in  respect  to  any  such  street, 
crosswalk,  sidewalk,  culvert  or  bridge  shall, 
within  thirty  days  from  the  happening  of 
such  injury,  be  filed  in  the  office  of  the  city 
auditor,  signed  and  properly  verified  by  the 
claimant,  describing  the  time,  place,  cause 
and  extent  of  the  damages  or  injury,  and 
the  amount  of  damages  claimed '  therefor, 
and  upon  the  trial  of  an  action  for  the  re- 
covery of  damages  by  reason  of  such  injury, 
the  claimant  shall  not  be  permitted  to  prove 
any  different  time,  place,  cause  or  manner 
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or  extent  of  the  injury  complained  of,  or 
any  greater  amount  of  damages.  In  case 
it  appears  by  the  affidavit  of  a  reputable 
physician  which  shall  be  prima  facie  evi- 
dence of  the  fact  that  the  person  injured 
was,  by  the  injury  complained  of,  rendered 
mentally  incapable  of  making  such  state- 
ment during  the  time  herein  provided,  such 
statement  may  be  made  within  thirty  days 
after  such  complainant  becomes  competent 
to  make  the  same,  but  such  affidavit  may 
be  controverted  os  the  trial  of  an  action 
for  such  damages,  cuid  in  case  of  the  death 
of  the  person  injured  prior  to  his  becoming 
competent  to  make  such  statement,  the 
same  may  be  made  within  thirty  days 
after  his  death,  by  any  person  having 
knowledge  of  the  facts,  and  the  person 
making  such  statement  shall  set  forth 
therein  specifically  the  facts  relating  to 
such  injury  as  aforesaid,  of  which  he  has 
personal  knowledge,  and  shall  positively 
verify  such  statement  and  shall  verify  the 
facts  therein  stated  of  which  he  has  no 
personal  knowledge,  to  the  best  of  his 
knowledge,  information  and  belief. 
.  "Section  2704.  No  action  shall  be  main- 
tained against  any  city  as  aforesaid  for 
injury  to  person  or  property,  unless  it  ap- 
pears that  the  claim  for  which  the  action 
was  brought  was  filed  in  the  office  of  the 
city  auditor  as  aforesaid,  with  an  abstract 
of  the  facts  out  of  which  the  cause  of  ac- 
tion arose,  duly  verified  by  the  claimant, 
and  that  the  city  council  did  not,  within 
sixty  days  thereafter  audit  and  allow  the 
same,  and  such  abstract  of  facts  must  be 
signed  and  verified  as  provided  in  the  pre- 
ceding section,  and  all  provisions  of  such 
section  with  reference  to  such  verification 
shall  be  applicable-  to  such  abstract  of  facts, 
and  no  action  shall  be  maintained  unless 
the  plaintiff  therein  shall  plead  and  prove 
the  filing  of  such  claim  and  abstract  as 
hereinbefore  provided." 

In  commenting  upon  these  sections,  re- 
spondent's counsel  say:  "To  our  minds 
this  language  is  clear  and  Unmistakable. 
No  one  can  doubt  tl^tt  when  the  legislature 
adopted  the  words  'for  injury  to  person  or 
property'  it  meant  just  what  it  said,  and 
that  such  language  includes  property  in- 
jured, or  alleged  to  have  been  injured,  which 
abuts  a  city  street,  when  the  injury  was  the 
result  of  an  act  or  omission,  with  respect 
to  such  street,  which,  as  we  have  seen,  is 
exactly  the  claim  of.  the  plaintiff  in  the 
case  at  bar."  Counsel  then  devote  con- 
siderable space  in  an  attempt  to  differ- 
entiate certain  authorities  cited  and  relied 
upon  by  appellant's  counsel,  upon  the 
ground  that  they  were  decided  under  stat- 
utes differing  radically  from  those  of  this 
state,  above  quoted. 
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We  find  it  unnecessary  to  examine  these 
authorities,  for  the  question  is  set  at  rest 
in  this  state  by  the  recent  decision  of  this 
-court  in  the  case  of  Gaiistad  t.  Enderlin,  23 
N.  D.  526,  137  N.  W.  613.  While  respond- 
ent's counsel  challenge  the  correctness  of 
such  decision  and-  urge  a,  reversal  of  the 
construction  there  placed  upon  said  stat- 
utes, we  are  entirely  satisfied  with  the 
correctness  of  the  holding  there  made,  as 
well  as  with  the  reasoning  contained  in  the 
opinion.  Tlie  language  employed  in  §§  2703 
and  2704  is  so  clear  in  limiting  the  operation 
thereof  to  claims  for  damages  or  injuries 
founded  upon  alleged  defective,  unsafe,  dan- 
gerous, or  obstructed  condition  of  a  street, 
sidewalk,  crosswalk,  culvert,  or  bridge,  or 
from  the  negligence  of  the  city  authorities 
in  respect  thereto,  as  to  leave  no  room  for 
-doubt  as  to  the  legislative  intent;  such  in- 
tention clearly  being  to  require  only  those 
claims  to  be  presented  which  are  based 
upon  injuries  to  person  or  property  arising 
from  the  actual  or  implied  negligence  of  the 
city  in  constructing  or  maintaining  its 
streets,  sidewalks,  crosswalks,  culverts,  or 
bridges.  The  damages  sought  to  be  re- 
covered in  the  case  at  bar  are  clearly  not 
founded  upon  claims  thus  arising,  and  the 
authorities  cited  and  relied  upon  by  re- 
spondent's counsel  may,  we  think,  be  easily 
differentiated  from  the  ease  at  bar  on  ac- 
count of  a  dtfleience  in  the  statutes.  It 
would  serve  no  useful  purpose,  however,  to 
review  these  cases  in  this  opinion,  and  we 
shall  not  take  the  time  nor  the  space  neces- 
sary to  do  so. 

The  other  grounds  of  the  demurrer  will 
BOW  be  considered.  As  we  understand  the 
contention  of  respondent's  counsel,  made  in 
oral  argument  before  this  court,  they  assert 
that  the  defendant,  being  a  municipal  cor- 
poration, cannot  be  held  liable  to  respond  in 
-damages  for  the  alleged  wrongful  acts 
charged  against  it  for  the  reason  that  such 
acts,  if  authorized  by  it,  were  and  are  ultra 
vires,  and  that  plaintiff's  sole  redress  for 
such  acts  is  a  proceeding  against  the  in- 
dividuals who  were  instrumental  in  behalf 
of  the  city  in  doing  or  causing  to  be  done 
the  acts  aforesaid.  In  other  words,  that  the 
city,  under  the  law,  could  not  and  did  not 
in  any  way  authorize  or  ■  ratify  the  said 
Acts  of  its  officers  and  servants. 

Does  the  doctrine  of  respondeat  superior 
Apply  to  a  municipal  corporation  under  the 
facts  alleged  in  the  eomplaint?  We  are 
compelled  to  answer  in  the- affirmative,  for 
reasons  hereinafter  stated. 

There  can  be.no  doubt  regarding  the  full 
authority  and  control  of  a  municipality 
«ver  its  streets,  and  its  power  to  remove 
any  obstructions  or  encroachments  thereon, 
for  it  is  expressly  so  provided  by  statute. 
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See  §  2678,  Rev.  Codes  1906,  subdiv.  7—10, 
iaduaive,  §  3509,  Comp.  Laws  1913.  The 
defendant  city,  through  its  officers,  no  doubt 
in  good  faith,  but  mistakenly,  believed  that 
a  portion  of  plaintiff's  elevator  extended 
over  the  property  line,  into  the  street, 
thereby  constituting  an  unlawful  encroach- 
ment thereon,  and  the .  acts  complained  of 
were  no  doubt  done  for  the  purpose  of  re- 
moving what  was  deemed  such  an  unlaw- 
ful encroachment  upon  the  street.  In  thus 
attempting  to  exercise  a  lawful  power  ex- 
pressly conferred  by  statute,  can  the  city 
escape  liability  when  it  happens  that  its 
ofiicers  in  fact  were  mistaken  as  to  the  ex- 
istence of  the  encroachment  T  We  think 
not.  The- acts,  complained  of  were;  expressly 
authorized  by  the  city  council,  and  to  hold 
the  city  exempt  from  all  liability  under  the 
facts  pleaded  in  th^  complaint  would,  we 
think,  be  manifestly  unjust.  Such  a  rule 
might,  in  many  cases,  work  a  rank  injustice 
to  persons  whose  property  rights  have  been 
flagrantly  invaded.  The  doctrine  contended 
for  by  respondent's  counsel  is,  under  the 
facts  pleaded,  clearly  untenable  on  prin- 
ciple, and,  as  we  shall  show,  is  opposed  to 
the  adjudicated  cases. 

The  leading  case  on  this  subject  is  Thay- 
er V.  Boston,  19  Pick.  511,  31  Am.  Dec.  167. 
The  facts  there  were  that  the  officers  of 
the  defendant  city  had  obstructed  plain- 
tiff's aocess  to  the  street  by  the  erection 
therein  of  stalls  along  the  front  of  his 
premises.  He  brought-his  action  on  the  case 
against  the  city,  and  in  behalf  of  the  de- 
fendant it  was  argued  that  if  the  officers 
of  the  corporation,  within  their  respective 
spheres,  act  lawfully  and  within  the  scope 
of  their  authority,  their  acts  are  justifi- 
able and  nobody  is  liable  for  damages,  and 
if  an  individual  sustains  loss  by  the  exercise 
of  such  lawful  authority  it  is  damnum 
absque  injuria.  But  if  they  do  not  act 
within  the  scope  of  their  authority,  they 
act  in  a  manner  which  the  corporation  has 
not  authorized,  and  in  such  case  the  officers 
are  personally  liable  for  such  unauthorized 
acta.  In  replying  to  such  argument,  Chief 
Justice  Shaw  said:  "But  the  court  are  of 
opinion  that  this  argument,  if  pressed  to 
all  its  consequences  and  made  the  foun- 
dation of  an  infiexible  practical  rule,  would 
often  lead  to  very  unjust  results.  There  is 
a  large  class  of  cases,  in  which  the  rights 
of  both  the  public  and  of  individuals  may 
be  deeply  involved,  in  which  it  cannot  be 
known,  at  the  time  the  act  is  done,  whether 
it  is  lawful  or  not.  The  event  of  a  legal 
inquiry,  in  a  oouit  of  justice,  may  show 
that  it  was  unlawful.  Still,  if  it  was  not 
known .  and  understood  to  be  unlawful  at 
the  time,  if  it  was  an  act  done  by  the  of- 
ficers having  competent  authority,  either  iiy 
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expreBS  vote  of  the  city  government,  or  by 
the  nature  of  the  duties  and  functions  with 
Which  they  are  charged,  by  their  officers, 
to  act  upon  the  general  subject-matter,  and 
especially  if  the  act  was  done  with  an  hon- 
est view  to  obtain  for  the  public  some  law- 
ful benefit  or  advantage,  reason  and  jus- 
tice obviously  require  that  the  city,  in  its 
corporate  capacity,  should  be  liable  to  make 
good  the  damage  sustained  by  an  individ- 
ual, in  consequence  of  the  acts  thus  done. 
It  would  be  equally  injurious  to  the  in- 
dividnal  sustaining  .damage,  and  to  the 
agents  and  persons  employed  by  the  city 
government,  to  leave  the  party  injured  no 
means  of  redress,  except  against  agents 
employed,  and,  by  what  at  the  time  ap- 
peared to  be  competent  authority,  to  do  the 
acts  complained  of,  but  which  are  proved  to 
be  unauthorized  by  law.  And  it  may  be 
added  that  it  would  be  injurious  to  the 
city  itself,  in  its  corporate  capacity,  by 
paralyzing  the  energies  of  those  charged 
with  the  duty  of  taking  care  of  its  most  im- 
portant rights,  inasmuch  as  all  agents,  of- 
ficers, and  subordinate  persons  might  well 
refuse  to  act  under  the  direction  of  its  gov- 
ernment in  all  cases  where  the  act  should 
be  merely  complained  of  and  resisted  by  any 
individual  as  unlawful,  on  whatever  weak 
pretense;  and,  conformably  to  the  principle 
relied  on,  no  obligation  of  indemnity  could 
avail  them.  The  court  are  therefore  ot 
opinion  that  the  city  of  Boston  may  be 
liable  in  an  action  of  the  case,  where  acts 
are  done  by  its  authority  which  would  war- 
rant a  like  action  against  an  individual, 
provided  such  act  is  done  by  the  authority 
and  order  of  thu  city  government,  or  of 
those  branches  of  the  city  government  in- 
vested with  jurisdiction  to  act  for  the  cor- 
poration upon  the  subject  to  which  the  par- 
ticular act  relates,  or,  where,  after  the  act 
has  been  done,  it  has  been  ratified,  by  the 
corporation,  by  any  similar  act  of  its  of- 
ficers." 

Another  leading  case  holding  to  the  same 
effect  is  Lee  v.  Sandy  Hill,  40  N.  Y.  442. 
There  the  municipality  was  sued  for  tres- 
pass to  land  in  unlawfully,  wrongfully,  and 
forcibly  entering  upon  plaintiff's  premises 
and  removing  fences,  and  digging  up  soil, 
etc.,  preparatory  to  the  making  of  a  high- 
way over  plaintiff's  premises.  It  will  thus 
be  seen  that  the  case  is  directly  in  point  in 
the  case  at  bar.  The  court,  among  other 
things,  there  said:  "The  doctrine  is  too 
well  settled  in  this  court  to  admit  of  dis- 
cussion that  municipal  corporations,  like  the 
defendant,  are  liable  in  trespass  for  the 
illegal  acts  of  its  officers," — citing  numer- 
ous authorities,  and  among  them  the  case 
of  Thayer  v.  Boston,  supra.  The  distinc- 
tion is  there  clearly  drawn  between  acts 
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performed  in  a  governmental  capacity,  for 
which  the  municipality  is  not  liable,  and 
acts  performed  for  the  municipality  as 
such. 

Another  case  directly  in  point  is  that  of 
Weed  v.  Greenwich,  46  Conn.  170.  In  the 
opinion  which  was  written  by  Pardee,  J., 
we  find  the  following  language:  "The  court 
of  warden  and  burgesses  constitutes  the 
borough  legislature.  To  this  court  the  ac- 
cepted charter  granted  power  to  take  ac- 
tion for  i^e  corporation  upon  the  general 
subject  of  encroachments,  to  which  the  par- 
ticular act  complained  of  relates.  They 
exercised  all  the  powers  of  the  borough  in 
this  behalf,  and  in  respect  to  all  external 
relations  must  bo  considered  as  identical 
with  the  corporation.  Although  the  grant 
is  in  form  to  the  warden  and  burgesses, 
it  is  in  reality  to  the  borough,  to  be  exer- 
'cised  for  its  benefit.  Acting  sit  their  pleas- 
ure, presumably  they  acted  only  when  the 
special  interests  of  the  borough  were  to  be 
promoted.  They  were  not  elected  by  the 
corporation  in  obedience  to  any  statute,  for 
the  purpose  of  performing  a  governmental 
duty.  Thus  representing  and  acting  for 
the  borough,  they  ordered  the  removal  of  the 
fence,  and  the  borough  should  redress  the 
wrong  occasioned  by  the  performance  of  an 
act  in  its  particular  interest,  for  municipal 
immunity  does  not  reach  beyond  govern- 
mental duty.  It  is  contrary  to  all  prin- 
ciples of  natural  justice  that  the  residents 
within  certain  territorial  limits  should  seek 
for  and  obtain  corporate  powers  for  the 
more  ready  accomplishment  of  undertakings 
specially  advantageous  to  themselves,  but 
not  at  all  necessary  for  the  public,  and  in 
such  powers  find  relief  for  responsibility  for 
wrongs  upon  private  rights.  In  the  case  be- 
fore us,  the  warden  and  burgesses  believed 
that  the  fence  stood  upon  the  hij^way  and 
that  they  had  the  right  to  remove  it.  Ap- 
parently the  warden  came  to  the  execution 
of  their  mandate  clothed  with  official  au- 
thority and  power,  not  intending  any 
injury.  In'  all  like  cases  it  is  best  for 
those  concerned  that  the  individual  should 
respect  that  authority  and  submit  to  the 
exercise  of  it,  having  knowledge  that  if  he 
can  prove  that  he  has  suffered  any  wrong, 
he  can  look  to  a  responsible  corporation 
rather  than  to  an  irresponsible  individnal 
for  damages."  Numerous  authorities  are 
therein  cited  and  quoted  from  with  ap- 
proval, including  Hildreth  v.  Lowell,  11 
Gray,  349;  Hawks  v.  Charlemont,  107  Mass. 
414;  Buffalo  &  H.  Tump.  Co.  t.  Buffalo, 
58  N.  Y.  689;  Sheldon  v.  Kalamacoo,  24 
Mich.  383;  Crossett  v.  Janesville,  28  Wis. 
421 ;  Soulard  y.  St.  Louis,  36  Mo.  546;  Allen 
v.  Decatur,  23  111.  332,  76  Am.  Dec.  692; 
Woodcodc  V.  Calais,  66  Me.  234;  Inman  t. 
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Tripp,  11  R.  I.  520,  23  Am.  Rep.,  520; 
Ashley  T.  Port  Huron,  36  Mich.  296,  24  Am. 
Rep.  552;  Chicago  t.  MeGraw,  75  111.  568. 
All  of  these  cases  appear  to  be  directly  in 
point,  annoancing  a  rule  contrary  to  that 
contended  for  by  respondent's  counsel  in 
the  case  at  bar.  To  quote  from  each  of 
these  authorities  would  extend  this  opinion 
to  an  unwarranted  length,  and  we  shall 
content  ourselves  by  brief  quotations  from 
a  few  of  than. 

In  Sheldon  ▼.  Kalamazoo,  the  msrahal  re- 
moved a  fence  which  it  was  claimed  en- 
croached upon  the  highway.  The  lower 
court  refuAed  to  hear  evidence  offered  by 
plaintiff  to  show  that  the  fence  was  not  an 
encroachment,  giving  as  his  reason  that  the 
president  and  trustees  acted  in  the  capacity 
of  public  oflScers,  and  not  municipal  agents, 
and  that  the  corporation  was  therefore  not 
liable  for  their  acts;  but  the  supreme  court 
of  Michigan,  in  granting  a  new  trial,  said: 
"The  doctrine  is  entirely  -  untenaUe  that 
there  can  be  no  municipal  liability  for  un- 
lawful acts  done  by  municipal  authorities 
to  the  prejudice  of  private  parties.  In  this 
respect,  public  corporations  are  as  distinctly 
legal  persons  as  private  corporations.  There 
are  officers  who  are  corporation  a^nts,  and 
there  are  municipal  ofBcers  whose  duties 
are  independent  of  agency,  and  with  dis- 
tinct liabilities.  But  when  the  act  done  is 
in  law  a  corporate  act,  there  is  no  ground 
upon  reason  or  authority  for  holding  that, 
if  there  is  any  I^al  liability  at  all  arising 
out  of  it,  the  corporation  may  not  be  an- 
swerable. There  is  no  conflict  whatever  in 
the  authorities  on  this  head.  .  .  . 
There  is  no  authority  that  we  can  find  which 
holds  such  an  invasion  of  private  lands  not 
to  be  an  act  of  the  corporation,  and  none 
which  would  exempt  the  corporation  from 
liability  to  an  action  for  the  wrong." 

In  Allen  v.  Decatur,  the  supreme  court  of 
Illinois,  many  years  ago,  said:  "We  shall, 
in  til  is  opinion,  devote  our  attention  to  the 
principal  question  which  has  been  argued  in 
the  case,  which  is  whether  a  municipal  cor- 
poration can  be  sued,  in  an  action  of  tres- 
pass, for  acts  done  in  obedience  to  an  order 
of  the  corporation.  Tlie  law  is  now  so  well 
settled  that  it  is  nowhere  controverted  that 
such  corporations  may  be  sued,  in  case,  for 
tortious  acts  done  under  the  instructions  of 
such  corporations." 

In  Woodcock  v.  Calais,  the  city  govern- 
ment passed  an  order  "that  the  street  com- 
missioner be  directed  to  cause  all  fences  now 
on  the  public  streets  to  be  removed."  Pur- 
suant thereto,  such  commissioner  employed 
a  surveyor  to  run  a  line  between  the  plain- 
tiff's land  and  the  street.  The  line  as  run 
proved  to  be  outside  of  the  street  limits  and 
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upon  the  plaintiff's  laud.  Believing  the  line 
to  be  correctly  run,  the  commissioner  moved 
the  plaintiff's  fence  to  conform  to  such  new 
line,  and  removed  from  plaintiff's  land  earth 
and  roclcs,  and  built  a  sidewalk  thereon. 
In  holding  that  the  principles  of  respondeat 
superior  applied,  and  that  the  city  was 
liable  to  the  plaintiff  for  trespass  in  dam- 
ages, the  supreme  court  of  Michigan  held 
that  the  fact  that  the  street  commissioner 
"was  expressly  'directed'  by  the  city  govern- 
ment to  cause  all  fences  on  the  street  to  be 
removed,  and  that  while  attempting  to  fol- 
low these  directions  he  committed  the  tres- 
pass which  is  the  foundation  of  this  action, 
withdraws  this  case  from  the  application 
of  the  principle  applicable  to  cases  of 
public  officers.  For  while  he  was  a  public 
officer,  and  had  lawful  authority  to  act  in 
the  premises  without  any  directions  from 
the  city,  still  the  city  was  responsible  for 
the  safe  condition  of  the  streets,  and  chose 
by  positive,  formal  vote  to  direct  the  com- 
missioner. Whether  he  was  obliged  to  fol- 
low the  direction  or  not  is  immaterial.  He 
did  act;  and  in  his  action  he  became  quoad 
hoc  the  city's  agent;  and  we  are  of  the  opin- 
ion that  the  superior  must  respond." 

In  Ashley  v.  Port  Huron,  Cooley,  Ch.  J., 
in  speaking  for  the  court,  said:  "It  is  very 
manifest,  from  this  reference  to  autliorities, 
that  they  recognize  in  miinicipal  corpora- 
tions no  exemption  from  responsibility 
where  the  injury  an  individual  has  received 
is  a  direct  injury  accomplished  by  a  corpo- 
rate act  which  is  in  the  nature  of  a  trespass 
upon  him.  The  right  of  an  individual  to 
the  occupation  and  enjoyment  of  his  premi 
ses  is  exclusive,  and  the  public  authorities 
have  n«  more  liberty  to  trespass  upon  it 
than  has  a  private  individual.  If  the  cor- 
poration send  people  with  picks  and  spades 
to  cut  a  street  through  it  without  first 
acquiring  the  right  of  way,  it  is  liable  for 
a  tort." 

The  Minnesota  court,  in  speaking  through 
Mitchell,  J.,  in  Boye  v.  Albert  Lea,  74  Minn. 
230,  76  N.  W.  1131,  held  the  city  liable  for 
causing  a  dam  to  be  constructed  in  an  un- 
navigable  stream,  resulting  in  forcing  water 
to  overflow  plaintiff's  land.  In  reversing 
the  trial  court's  order  sustaining  a  demur- 
rer to  the  complaint,  Judge  Mitchell  said: 
"The  contention  of  its  counsel  is  that  the 
tort  alleged  is  not  one  which  the  city  as  a 
municipality  could  commit  under  any  cir- 
cumstances; in  other  words,  that  it  waa 
wholly  ultra  vires,  and  hence  that  the  city 
was  not  liable.  Municipal  corporations,  in 
the  execution  of  their  corporate  powers,  fall 
within  the  rule  of  respondeat  superior  when 
the  requisite  elements  of  liability  coexist. 
To  create  such  a  liability  it  is  fundamental- 
ly  necessary   that  the  act  done  which   is 
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injurious  to  others  must  be  within  the 
scope  of  the  corporate  powers  as  prescribed 
by  the  charter;  in  other  words,  it  must  not 
be  ultra  vires  in  the  sense  that  it  is  not 
within  the  power  or  authority  of  the  cor- 
poration to  act  in  reference  to  it  under  any 
circumstances.  If  the  act  complained  of  lies 
wholly  outside  of  the  general  or  special 
powers  of  the  corporation  as  conferred  by 
its  charter,  the  corporation  can,  in  no  event, 
be  liable  for  the  acts  of  its  officers,  for  a 
corporation  cannot  be  impliedly  liable  to  a 
greater  extent  than  it  could  make  itself 
liable  by  express  corporate  rote  or  action. 
But  if  the  wrongful  act  be  not,  in  this  sense, 
ultra  vires,  but  is  within  the  general  scope 
of  the  powers  of  the  municipality,  and  was 
so  done  in  the  execution  of  corporate  pow- 
ers of  a  ministerial  nature,  but  in  an  im- 
proper and  unlawful  manner,  as  to  injure 
others,  it  may  be  the  foundation  of  an  action 
in  tort  against  the  corporation.  Dill.  Mun. 
Corp.  §  968.  In  this  case  it  not  only  does 
not  appear  that  the  act  complained  of  was 
ultra  vires,  in  the  sense  above  stated,  but, 
on  the  contrary,  it  affirmatively  appears 
from  the  complaint,  read  in  connection  with 
the  city  charter,  that  the  act  was  done  by 
the  city  in  the  execution  of  its  corporate 
powers,  to  wit,  the  control  and  regulation 
of  the  flowage  of  the  waters  of  Fountain 
lake,  but  in  such  a  negligent  or  unlawful 
way  as  to  injure  the  plaintiff  by  overflowing 
his  land.  We  use  the  term  'corporate  pow- 
ers' to  distinguish  them  from  those  public 
services  not  peculiarly  local  or  corporate, 
imposed  by  statute  on  municipal  officers, 
but  in  which  the  corporation,  as  such,  has 
no  interest  except  as  a  part  of  the  general 
public.  Oar  conclusion  is  that  the  com- 
plaint states  a  cause  of  action." 

To  cite  further  authorities  seems  wholly 
unnecessary,  but  we  call  attention  to  the 
interesting  opinions  in  Naumberg  t.  Mil- 
laukee,  77  C.  C.  A.  67,  146  Fed.  641;  and 
to  the  numerous  authorities  therein  cited. 
Also,  the  recent  case  of  Bunker  v.  Hudson, 
122  Wis.  43,  99  N.  W.  448.  In  the  latter 
case  we  quote  from  the  opinion  as  follows: 
"In  grading  the  street  the  city  was  doing 
one  of  the  things  which,  as  a  municipal 
corporation,  it  was  authorized  to  do.  That 
work  was  done  in  an  improper  or  negligent 
manner,  so  as  to  invade  the  rights  of  the 
plaintiffs,  not  as  members  of  the  public,  but  I 


as  adjoining  proprietors.  Toward  them  the 
city's  act  was  not  governmental,  but  pro- 
prietary. For  proximate  damage  thus 
caused  liaUlity  results  according  to  prin- 
ciple, and  witiiout  conflict  of  authority," 
— citing  numerous  eases. 

In  concluding  this  opinion  we  cannot  re- 
frain from  quoting  ^om  Judge  Dillon'* 
valuable  works  on  Municipal  Corporations 
5th  ed.  vol.  4,  §  1651:  "Cases  such  as  those 
just  mentioned  are  to  be  distinguished  from 
others  which  resemble  them  in  the  cireum- 
stfuice  of  relating  to  wrongful  acts,  but 
which  arise  out  of  matters  or  transactions 
within  the  general  powers  of  the  corpora- 
tion, and  in  respect  of 'which  there  may  be  a 
corporate  liability.  Thus,  if  in  exercising 
its  power  to  open  or  improve  streets,  or  to 
make  drains  and  sewers,  the  agents  or  officers 
of  a  municipal  corporation,  under  its  au- 
thority or  direction,  commit  a  trespass  up- 
on, or  take  possession  of,  private  property, 
without  complying  with  the  charter  or  stat- 
ute, the  corporation  is  liable  in  damages 
therefor.  In  such  cases,  also,  an  action  will 
lie  against  a  city  corporation  by  the  owner 
of  land  through  which  its  agents  have  un- 
lawfully made  a  sewer,  or  for  trees  de- 
stroyed and  injuries  done  by  them.  A  case 
in  Louisiana,  which  was  several  times  before 
the  courts  in  that  state,  was  decided  upon 
the  same  principle.  The  mayor  of  a  city 
tortiously,  and  in  defiance  of  an  injunction, 
proceeded  at  the  head  of  a  force  of  laborers 
and  demolished  a  portion  of  the  plaintiff's- 
house,  for  the  supposed  reason  that  it  was 
on  public  ground.  The  city  corporation  rati- 
fied the  act  by  defending  it.  On  the  first 
appeal  the  court  doubted  whether  the  cor- 
poration could  be  made  liable  for  the  wrong- 
ful acts  charged  against  its  officers,  es- 
pecially as  these  were  allied  to  have  been 
done  by  them  wilfully  and  maliciously.  On 
the  second  appeal  it  was  held  that,  although 
the  acts  of  the  mayor  were  done  without 
the  previous  order  of  the  city  council,  yet 
the  corporation,  by  reason  of  its  subsequoit 
ratification,  was  liable,  and  the  plaintiff  re- 
covered." 

It  follows  from  what  we  have  above  said 
that  the  order  appealed  from  was  erroneous, 
and  the  same  is,  accordingly,  reversed. 

Bnrke,  J.,  being  disqualified,  did  not  par- 
ticipate. 


Annotatioii — Liability  of  muniGq>al  corporation  for  trespass  on  private 
property  where  committed  in  connecticm  witli  streets. 


It  is  the  purpose  of  this  note  to  in- 
clude only  cases  of  actual  trespass  by 
municipal  officers  on  private  property  in 
connection  with  streets  of  a  municipal 
L.R.A.1916D. 


corporation,  and  to  exclude  cases  arising 
from  the  acts  of  municipal  officers- 
amounting  to  a  constructive  trespass, 
including  their  acts  in  interfering  with 
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or  ohai^ng  the  natural  flow  of  water. 
This  latter  question  is  in  part  covered 
in  notes  in  65  L.B.A.  250  and  29  L.R.A. 
(N.S.)  126,  as  to  the  liability  of  munie- 
ipal  corporation  for  damming  back  sur- 
faee  water  by  grading  streets;  and  its 
liability  for  damming  up  water  courses 
in  changing  the  gfrades  is  treated  in  a 
note  in  59  L.R.A.  854.  Another  ques- 
tion excluded  is  that  with  reference  to 
the  liability  of  a  municipal  corporation 
in  grading  or  changing  the  grade  of 
streets  wherd  the  officers  confine  their 
actions  within  the  limits  of  the  street 
itself.  Qenerally  as  to  liability  of  mu- 
nicipality for  damage  to  abutting  prop- 
erty from  changing  the  grade  of  streets, 
see  the  notes  in  23  L.E.A.  658;  7  L.R.A. 
(N.S.)  108;  36  L.Jl.A.(N.S.)  1194;  L.R.A. 
1915A,  382.  And  on  the  general  question 
as  to  the  liability  of  a  municipality  in 
tort  for  acts  beyond  the  scope  of  its 
powers,  see  note  appended  to  Scott  v. 
Tampa,  42  L.R.A.(N.S.)  908. 

General  ml*. 

It  is  the  general  rule  that  a  munici- 
pality is  liable  for  an  unlawful  act  done 
by  its  officers  with  reference  to  its 
streets  and  highways,  if  the  act  is  not 
known  and  understood  to  be  unlawful  at 
the  time,  and  the  officers  had  competent 
authority  from  the  municipality  to  do 
the  thing  complained  of,  or  their  act  was 
ratified  by  it,  especially  where  they  acted 
with  an  honest  intention  to  obtain  for 
the  public  some  lawful  benefit  or  advan- 
tage, unless  the  act  complained  of  is  en- 
tirely beyond  the  general  scope  of  the 
powers  of  the  corporation.  Thayer  v. 
Boston  (1837)  19  Pick.  (Mass.)  511,  31 
Am.  Dec.  157.  But  a  municipality  is  not 
liable  for  the  unauthorized  aets  of  its 
officers.    (Mass.)  Ibid. 

A  municipality  is  not  liable  for  the 
unauthorized  and  unlawful  acts  of  its 
officers  although  done  colore  officii.  To 
render  a  municipality  liable,  it  must  fur- 
ther appear  that  the  act  is  authorized  by 
it,  or  was  done  bona  fide,  in  pursuance 
of  general  authority  to  act  for  it  on  the 
subject  to  which  the  act  relates,  or  that 
the  act  was  ratified  and  adopted  by  it. 
Sherman  v.  Grenada  (1875)  51  Miss. 
186.  And  this  showing  will  render  a 
municipal  corporation  liable  for  a  tres- 
pass committed  by  persons  claiming  to 
act  for  it  or  by  its  authority.  Chicago 
V.  McGraw  (1874)  75  IlL  566.  Whether 
authority  was  in  fact  given  officers  of  a 
munieii>ality  to  do  the  thing  complained 
of,  or  whether  or  not  it  actually  existed, 
is  generally  a  question  of  fact  for  the 
jury.  Thayer  v.  Boston  (Mass.)  supra. 
L.R.A.1916D. 


It  is  impossible  by  the  statement  of 
any  general  rules  relative  thereto  accu- 
rately to  point  out  the  extent  and  limits 
of  the  liability  of  a  municipal  corpora- 
tion for  trespasses  by  its  officers  on  pri- 
vate property  while  they  were  acting 
with  reference  to  its  streets.  It  is  only 
by  reference  to  the  actual  decisions  that 
it  ia  possible  to  at  all  visualize  the  ques- 
tion of  liability  in  this  regard.  'Hence 
the  eases  have  been  arranged  with  ref- 
erence to  particular  trespasses  on  pri- 
vate land  by  officers  of>public  corpora- 
tions. 

Oaniinc    earth,    (raTel,    ete..,    to    fall 
npan  yrlvate  property. 

A  city  has  no  right  to  invade  private 
property,  either  intentionally  or  negli- 
gently, while  engaged  in  changing  the 
grade  of  the  public  street,  and  if,  while 
making  such  a  change,  earth  and  gravel 
are  caused  to  fall  upon  adjoining  land, 
it  constitutes  a  trespass  for  which  it  is 
liable.  Hendershott  v.  Ottumwa  (1877) 
46  Iowa,  658,  26  Am.  Rep.  182;  Tegeler 
V.  Kansas  City  (1902)  95  Mo.  App.  162, 
68  S.  W.  953;  O'Donnell  v.  White  (1901) 
23  E,  L  318,  50  Atl.  333;  Bunker  v.  Hud- 
son (1904)  122  Wis.  43,  99  N.  W.  448, 
holding  that  in  grading  a  street  a  city 
acts  within  its  corporate  powers,  and  it, 
through  negligence,  it  causes  earth  to 
fall  upon  adjoining  property,  this  con- 
stitutes an  invasion  of  the  rights  of  the 
owner  for  which  it  is  accountable,  its 
act  in  this  regard  as  to  the  owner  being 
not  governmental,  but  proprietary.  And 
a  municipality  has  been  held  liable  for 
the  acts  of  a  contractor  in  repairing  a 
public  street  where  he  recklessly  and 
wantonly  caused  earth  to  fall  on  adjoin- 
ing premises,  destroying  the  walls  of  a 
dwelling  house.  Broadwell  v.  Kansas 
(1881)  75  Mo.  213,  42  Am.  Rep.  406. 

It  has  been  held,  however,  that  where, 
in  paving  a  street,  a  contractor  deposited 
earth  upon  adjoining  land,  and  the  act 
was  unnecessary,  and  not  the  actual  re- 
sult of  making  the  improvement,  the 
trespass  was  one  for  which  the  con- 
tractor, and  not  the  municipality,  was 
liable.  Fuller  v.  Grand  Rapids  (1895) 
105  Mich.  529,  63  N.  W.  530. 

The  fact  that,  in  making  a  street  im- 
provement, municipal  officers  encroached 
upon  land  of  the  abutting  owner,  caus- 
ing the  destruction  of  a  line  wall,  fur- 
nishes no  ground  for  equitable  relief  in 
behalf  of  such  owner  to  enjoin  the  col- 
lection of  a  special  assessment  for  the 
improvement;  the  court  said  the  remedy 
was  by  an  aetion  at  law  for  the  trespass. 
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Davis  V.  Silverton  (1905)  47  Or.  171,  82 
Pac.  16. 

BemoTlng  earth,  Btone,  and  other  nut- 

terlal    from    private    property    far 

street  use. 

Where  officers  of  a  borough,  acting  in 
pursuance  of  an  ordinance  duly  passed 
and  entered  upon  the  public  records, 
constructed  a  sidewalk  on  the  public 
street,  and,  in  doing  so,  entered  upon 
adjoining  land,  tore  down  a  fence,  dug 
up  the  earth,  and  removed  trees,  the 
municipality  is  '^able  for  their  action. 
Brink  v.  Dunmore  (1896)  174  Pa.  395, 
34  Atl.  598.  And  a  town  has  been  held 
liable  for  the  acts  of  its  officers  in  enter- 
ing upon  adjoining  lands  and  taking 
away  stone  lying  on  the  bank  of  a  river, 
near  the  water's  edge,  for  use  in  repair- 
ing a  bridge  on  the  highway.  Hawks 
V.  Charlemont  (1871)  107  Mass.  414. 
So,  where  a  municipality  purchased  for 
street  purposes  and  removed  a  quantity 
of  stone  from  land,  but  it  did  not  pur- 
chase the  same  from  the  true  owner,  it 
is  liable  to  the  latter  for  the  trespass 
committed.  Hunt  v.  Boonville  (1877) 
65  Mo.  620,  27  Am.  Rep.  299. 

And  upon  this  point  see  Crossett  v. 
Janesville  (1871)  28  Wis.  421,  which  is 
not  strictly  within  the  scope  of  the  note. 
It  is  there  held  that  a  municipality  is 
liable  to  an  abutting  property  owner  for 
injury  to  property  caused  by  the  re- 
moval of  earth  from  the  street  in  chang- 
ing the  grade,  where  its  act  was  unlaw- 
ful by  reason  of  its  failure  to  comply 
with  the  statutory  requirement  that  the 
consent  of  the  property  owner  shall  be 
first  obtained  before  any  change  is  made 
in  the  g^rade  of  a  street. 

It  has  been  held  that  the  act  of  a 
municipal  officer  authorized  to  repair 
the  streets  of  a  city,  in  going  upon  ad- 
joining land  and  removing  dirt  there- 
from to  use  in  making  such  repairs,  is 
not  in  line  with  the  duty  of  such  officers, 
and  the  municipality  is  not  liable  there- 
for unless,  with  knowledge  of  the  facts, 
his  act  was  ratified.  Sherman  v.  Ore- 
nada  (1875)  51  Miss.  186.  Where  there 
is  no  charter  authority  for  the  officers 
of  a  city,  in  pursuance  of  an  ordinance 
or  otherwise,  to  enter  upon  private  land 
and  remove  earth  or  material  therefrom, 
although  for  highway  or  street  purposes, 
the  eitv  is  not  liable  for  the  trespass. 
Rowland  v.  Gallatin  (1881)  75  Mo.  134, 
42  Am.  Rep.  395.  So,  where  the  grading 
of  a  street  was  without  lawful  municipal 
authority,  it  has  been  held  that  a  con- 
tractor, and  not  the  municipality,  is  lia- 
ble for  the  act  of  the  former  in  tres- 
L.R.A.1916D. 


passing  upon  private  adjoining  inroperty 
and  taking  dirt  therefrom,  to  be  used 
for  street  purposes.  Stuebner  v.  St. 
Joseph  (1899)  81  Mo.  App.  273.  And 
see  Calvert  v.  St.  Joseph  (1906)  118 
Mo.  App.  503,  ^  S.  W.  308,  holding  that 
a  municipality  is  not  liable  for  the  acts 
of  its  officers  in  going  outside  the  limits 
of  an  ordinance  and  taking  dirt  from 
private  property,  and  using  same  in  the 
construction  of  the  street. 

D'estmetlom   of   private   property   er- 
roneonsly  belieTed  to  ohatmet  p«b- 

lle  iray. 

Where  the  officers  of  the  municipality, 
while  acting  within  the  general  scope  ot 
their  duties,  encroach  upon  private  prop- 
erty under  a  mistake  as  to  the  right 
thereto,  they  believing  it  to  be  the  prop- 
erty of  the  corporation,  the  municipality 
is  liable  for  the  trespass  thus  commit- 
ted by  them.  Lee  v.  Sandy  Hill  (1869) 
40  K.  T.  442;  Persons  v.  Valley  Citt, 
ante,  1079.  Thus,  the  act  of  municipal 
officers  in  removing  a  fence  erroneously 
believed  to  encroach  on  a  highway  has 
been  held  to  be  within  the  corporate 
powers,  and  hence  to  render  the  munici- 
pality liable  to  the  injured  property 
owner.  Weed  v.  Greenwich  (1877)  46 
Conn.  170;  Woodcock  v.  Calais  (1877) 
66  Me.  234;  Sheldon  v.  Kalamasoo 
(1872)  24  Mich.  383;  Gordon  v.  Taunton 
(1879)  126  Mass.  349,  holding  that  the 
question  should  have  been  submitted  to 
th«  jury  as  to  whether  or  not  the  munici- 
pality had  obtained  an  easement  by  pre- 
scription in  the  land  upon  which  the 
fence  stood  that  was  removed. 

It  -has  been  held,  where  municipal 
officers,  in  performing  their  duty  of  re- 
moving obstructions  from  the  public 
ways  under  the  general  laws  of  the 
state,  enter  upon  private  land  under  tht 
mistaken  belief  that  it  is  a  public  way, 
the  municipality  is  not  liable  for  the 
trespass.  Manners  v.  Haverhill  (1883) 
135  Mass.  165.  And  this  case  also  holds 
that  the  mayor  and  aldermen  cannot 
authorize  street  officers  to  enter  upon 
private  land  and  destroy  property  there- 
on, although  they  act  upon  the  belief 
that  the.  land  belongs  to  the  public.  To 
render  the  municipality  liable  in  such  a 
case  the  authority  must  be  based  upon 
action  by  the  common  oounoil,  and  be 
with  reference  to  property  the  city 
claims  to  own,  or  in  the  performance 
of  work  which  the  city  was  authorized 
to  do,  or  in  which  the  city  had  a  cor- 
porate interest  distinct  from  that  of  the 
inhabitants  of  the  commonwealth  gen- 
erally.    And   it  has   been   held   that  a 
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mnnieipality  is  not  liable  for  the  acts 
of  ita  officers  in  going  beyond  the  limits 
of  an  alley,  and  removing  buildings  from 
private  property,  where  they  acted  un- 
der an  ordinance  authorizing  theju  to  re- 
move obstructions  from  this  alley.  This 
decision  is  based  upon  the  ground  that 
authority  to  remove  obstructions  from 
an  alley  did  not  render  the  municipality 
liable  for  the  acts  of  its  officers  in  re- 
moving obstructions  on  land  adjoining 
the  alley,  although  the  officers  erro- 
neously believed  it  to  be  a  part  of  the 
alley.  Hanvey  v.  Rochester  (1861)  35 
Barb.  (N.  T.)  177.  And  also  that  a 
township  is  not  liable  for  the  unauthor- 
ized aet  of  its  supervisor  in  entering 
upon  private  property  under  the  belief 
that  it  was  a  public  street,  and  cutting 
down  trees  and  removing  them,  and  also 
removing  earth  for  use  on  a  public  high- 
way elsewhere.  In  this  connection  em- 
phasis was  laid  upon  the  fact  that,  in 
order  for  the  supervisor  to  represent  the 
township,  he  must  have  had  authority 
in  that  regard  from  the  township  board, 
and  he  did  not  have  such  authority. 
Moore  v.  Coal  Twp.  (1914)  56  Pa.  Super. 
Ct.  55. 

It  has  been  held  that  a  street  com- 
missioner, acting  under  a  resolution  of 
the  city  council,  and  removing  a  build- 
ing which  encroached  on  a  public  street, 
which  such  resolution  declared  to  be  a 
nuisance,  is  not  acting  as  the  agent  or 
representative  of  the  municipality  in  its 
corporate  capacity,  but  is  acting  in  the 
interest  of  the  public  generally,  and  for 
a  public  purpose  in  the  enforcement  of 
police  regulations;  hence  his  act  in  de- 
stroying the  building  as  a  nuisance  is 
governmental  in  character,  and  since  no 
liability  is  declared  by  statute  for  such 
an  act,  the  municipality  is  immune  from 
liability  therefor.  As  indicated,  this  de- 
cision is  based  on  a  distinction  made  be- 
tween the  liability  of  a  municipal  cor- 
poration for  the  acts  of  its  officers  in 
the  exercise  of  the  powers  which  it 
possesses  for  public  purposes,  and  which 
it  holds  as  agent  of  the  state,  and  the 
powers  which  embrace  private  or  cor- 
porate duties,  and  are  exercised  for  the 
advantage  of  the  municipality  and  its 
inhabitants.  Cummings  v.  Lobsitz 
(1914)  42  Okl».  704,  L.R.A.  1915B,  415, 
142  Pae.  993. 

MlaeeUaneons. 

Where  a  municipality  by  resolution 
required  a  turnpike  road  company  to 
eonstmet  a  draw  in  its  bridge  conne<Jt- 
ing  its  road  with  a  public  street,  and, 
ll£.A.1916D.  69 


on  its  failure  to  do  so,  took  possession 
of  the  bridge  and  destroyed  it  in  at- 
tempting to  use  it  for  highway  purposes, 
it  was  held  liable  for  the  trespass,  al- 
though it  had  no  legislative  authority 
to  .make  use  of  the  bridge.  It  was,  how- 
ever, authorized  to  require  its  removal. 
Buffalo  &  H.  Tump.  Co.  v.  Buffalo 
(1874)  58  N.  T.  639. 

And  see  Peters  ▼.  New  York  (1876) 
8  Hun  (N.  Y.)  405,  holding  a  munici- 
pality liable  for  the  aet  of  its  officers  in 
selling  buildings  upon  land  condemned 
for  street  purposes,  where  the  buildings 
belonged  to  the  original  owner,  who 
failed  to  remove  them  upon  notice. 

And  see  Lexington  v.  Parker  (1899) 
20  Ky.  L.  Rep.  1536,  49  S.  W.  765,  hold- 
ing a  municipality  liable  for  appropriat- 
ing to  its  own  use  for  street  purposes 
a  strip  of  land  adjoining  the  highway, 
together  with-  property  thereon.  And 
also  Ludlow  v.  Mackintosh  (1899)  21 
Ky.  L.  Rep.  924,  53  S.  W.  524,  holding 
a  city  liable  for  taking  property  of  an 
abutting  owner,  and  for  injury  to  trees, 
shrubs,  plants,  and  fencing,  caused  while 
improving  a  street. 

While  not  strictly  within  the  scope'  of 
the  note,  attention  is  called  to  a  line  of 
cases  holding  a  municipality  liable  for 
the  acts  of  its  oJEBLcers  in  unlawfully 
opening  a  street  through  private  land. 
Allen  V.  Decatur  (1860)  23  IlL  332,  76 
Am.  Dee.  692;  Ft.  Wayne  v.  Hamilton 
(1892)  132  Ind.  487,  32  Am.  St.  Rep. 
263,  32  N.  E.  324;  Ashley  v.  Port  Huron 
(1877)  35  Mich.  296,  24  Am.  Rep.  552; 
Soulard  v.  St.  Louis  (1865)  36  Mo. 
546;  Lee  v.  Sandy  Hill  (1869)  40  N.  Y. 
442;  Hathaway  v.  Osborne  (1903)  25 
R.  I.  249,  55  Atl.  700;  Squiers  v.  Neenah 
(1869)  24  Wis.  588. 

In  Hathaway  v.  Osborne  (1903)  26 
B.  L  249,  55  Atl.  700,  the  liability  of  the 
town  is  based  upon  the  ground  that,  in 
laying  out  and  constructing  highways, 
the  corporation  acts  within  its  general 
powers;  and  hence,  if  the  council,  with- 
out light,  directs  its  officers  to  enter 
upon  private  land  and  lay  out  a  high- 
way, and  they  do  ^,  the  town  is  re- 
sponsible for  the  trespass  thus  commit- 
ted. 

Of  course,  the  rule  holding  a  munici- 
pality liable  for  the  acts  of  its  officers 
acting  under  authority  in  laying  out  a 
public  street  on  private  property,  where 
based  upon  the  fact  that  the  municipal- 
ity had  general  powers  to  lay  out  streets, 
does  not  apply  where  a  municipality,  in 
laying  out  a  street,  aeted  in  violation  of 
an    express   statutory   prohibition.     In 
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such  case  it  has  been  held  not  to  be 
liable  to  the  owner  of  the  property  ap- 
propriated for  street  purposee.     Caylei 


V.  Bodiester  (1834)  12  Wend.  (N.  T.) 
165.  A.  G.  S. 


TENNESSEE   SUPREME   COVB/t. 

STATE  OF  TENNESSEE  EX  REL.  O.  J. 
TIMOTHY  et  al. 

V. 

H.  E.  HOWSE  et  al. 

(134  Tenn.  67,  183  S.  W.  610.) 

OlBoe  ^  provision  for  remoTal  —  con- 
flict of  statntea. 

1.  A  statutory  provision  for  ouster  of 
officers  generally  is  not  affected  by  a  sub- 
sequent statute  providing  for  the  recall  of 
those  in  a  particular  city  so  as  to  prevent 
proceedings  for  their  ouster,  if  the  latter 
statute  provides  that  the  method  of  removal 
provided  by  it  shall  be  cumulative. 

For  other  ocuea,  see  Officers,  I.  e,  S,  in  Dig. 

1-5Z  N.  S.      * 
Judge  —  dlsqaallflcation  —  passing  on 

preliminary  motion. 

2.  Acting  upon  a  preliminary  motion  to 
suspend  an  officer  for  malfeasance  in  office 
does  not  disqualify  the  judge  from  sitting 
upon  trial  of  the  merits  of  a  proceeding  to 
oust  him  from  his  office. 

For  other  cases,  see  Judges,  III.  in  Dig. 
ISZ  N.  8. 

Appeal  —  dt8cretton»ry  matters  —  sev- 
erance. 

3.  Whether  or  not  a  severance  shall  be 
granted  in  a  proceeding  to  oust  several  in- 
cumbents from  office  rests  in  the  discretion 
of  the  trial  judge. 

For  other  cases,  see  A'ppeal  and  Error,  VII. 

i,  6,  in  Dig.  1-52  N.  8. 
Statute  ^  ouster  of  officer  ^  retroactlTe 

effect. 

4.  A  statute  providing  for  ouster  of  of- 
ficials from  office  will  apply  to  acts  done 
prior  to  its  passage  if  the  acts  were  illegal 
at  that  time  and  the  statute  only  provides 
a  remedy. 

For  other  cases,  see  Statutes,  II.  d,  in  Dig. 

1-52  N.  8. 
Office  —  removal  —  prior  term. 

5.  One  may  be  removed  from  public  office 
for  offenses  committed  during  a  prior  term. 
For  other  cases,  see  Officers,  I.  e,  S,  in  Dig. 

1-52  N.  8. 
Jury  —  right  ^  ouster  from  office. 

6.  A  constitutional  preservation  of  the 
right  to  trial  by  jury  does  not  apply  to 
summary  proceedings  to  oust  one  from  pub- 
lic office. 

For  other  cases,  see  Jury,  I.   b,  1,   a,  in 

Dig.  1-52  N.  8. 
Evidence  —  character  —  oral  ^.snnt- 

niary  proceeding. 

7.  Oral   evidence  is  admissible  in    sum- 


Note.  —  As  to  the  recall,  see  annotation 
following  State  ex  rel.  Brown  v.  Howell, 
post,  1102. 
L.R.A.1916D. 


mary  prooeedings  to  oust  one  from  public 

office,   although   the   statute   provides  that 
the  proceedings  shall   be  conducted   in   ac- 
cordance   with    procedure    in    chancery    in 
which  the  testimony  is  taken  in  writing. 
For  other  cases,  see  Officers,  I.  e,  3,  in  Dig. 

1-52  y.  8. 
Officer  ^  removal  —  obeying  wlli    of 

constituent. 

8.  The  mayor  of  a  city  is  subject  to  re- 
moval from  office  for  refu«al  to  execute  a 
state  prohibitory  liquor  law,  although  the 
persons  who  elected  him  to  office  desire  that 
it  shall  not  be  enforced. 

For  other  cases,  see  Officers,  I.  e,  S,  in  Dig. 

1-52  N.  8. 
Same  —  suspension  ^  direction  as   to 

election  of  successor. 

9.  The  court  may  not,  _  in  a  proceeding  to 
oust  from  office  the  mayor  of  a  city,  deter- 
mine as  to  the  right  to  elect  his  successor, 
where  the  office  is  being  filled  by  one  elect- 
ed in  accordance  with  law  to  carry  on  the 
duties  of  the  mayor  during  his  suspension 
pending  trial. 

For  other  cases,  see  Officers,  I.  e,  S,  in  Dig. 
1-52  -V.  8. 

(February  16,  1916.) 

CROSS  APPEALS  from  a  judgment  of  the 
Circuit  Court  for  Davidson  County  in 
a  proceeding  for  the  removal  of  defend- 
ants from  office;  relators  appealing  from  the 
decree  reinstating  defendant  Elliott,  and 
defendant  Howse  appealing  from  the  decree 
of  ouster.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  W.  C.  Cherry,  Harry  S.  Stoke«, 
and  J.  G.  Stephenson,  for  relators: 

Incompetency  and  ignorance  are  grounds 
for  ouster. 

State  use  of  Fentress  County  v.  Reed, 
116  Tenn.  110,  7  L.R.A.(N.S.)  1084,  95 
S.  W.  809. 

The  refusal  to  enforce  any  ordinance, 
even  though  to  enforce  it  would  violate  the 
conscience  of  the  municipal  official,  is 
ground  for  ouster. 

Riggins  V.  Waco,  100  Tex.  32,  93  S.  W. 
426. 

Where  a  contract  is  forbidden  by  charter 
or  ordinance,  it  is  not  material  that  no 
financial  harm  was  suffered  by  the  city. 

Re  Smith,  48  App.  Div.  634,  63  N.  Y. 
Supp.  1018. 

The  delegation  by  a  mayor  to  a  subordi- 
nate to  sign  his  name  is  a  delegation  of  a 
legislative  power,  which  is  ground  for 
ouster. 

Lytb  v.  Buffalo,  48  Hun,  176. 
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'  Hie  incompetency  or  neglect  of  a  munici- 
pal ofBoer  to  exercige  Bupervimry  powers 
under  the  charter  constitutes  a  wilful  neg- 
lect, which  is  ground  for  ouster. 

Heaney  v.  Chicago,  117  111.  App.  412. 

The  suspension  of  Mayor  Howae  did  not 
deprive  him  of  his  de  jure  status  of  officer, 
and  the  selection  of  Mr.  Ewing  only  con- 
stituted him  a  de  facto  officer.  Therefore, 
when  Mi.  Uowse  was  ousted,  Mr.  Ewing's 
right  to  perform  the  duties  of  the  office  of 
mayor  was  ipso  facto  determined. 

29  Cyc.  1373,  1393;  State  ex  rel.  Childs 
▼.  O'Leary,  64  Minn.  207,  66  N.  W.  264; 
State  ex  rel.  Whitney  t.  Van  Buskirk,  40 
N.  J.  L.  463;  Atty.-Gen.  ex  rel.  Haiglit  v. 
Love,  39  N.  J.  L.  476,  23  Am.  Rep.  234; 
Smith  V.  Dyer,  1  Call  (Va.)  562;  People 
V.  Blanding,  63  Cal.  333;  People  ex  rel. 
Eldred  v.  Palmer,  154  N.  Y.  133,  47  N.  E. 
1084;  Wright  v.  Adams,  45  Tex.  134;  Smith 
V.  Bryan,  100  Va.  199,  40  S.  E.  652. 

Mr.  Ewing  having  been  selected  by  a  board 
composed  of  only  three  commissioners,  in- 
stead of  four,  as  required  by  cliapter  22  of 
the  Acts  of  1913,  was  never  validly  selected 
to  perform  the  duties  of  the  office  of  mayor. 

Webb  V.  Carter,  129  Tenn.  182,  165  8.  W. 
426. 

The  proceedings  for  the  removal  of  public 
officers  "are  of  a  character  which  is  peculiar 
to  themselves,  and  the  remedy  is  one  in 
which  the  legislature  has  seen  fit  to  pro- 
vide a  special  practice,  which  governs  in 
such  proceedings  only." 

SUte  V.  Borstad,  27  N.  D.  533,  147  N. 
W.  380;  Myrick  v.  MeCabe,  5  K.  D.  422, 
67  N.  W.  143;  Yoder  v.  Com.  107  Va.  823, 
57  S.  £.  681;  Rankin  v.  Jauman,  4  Idaho, 
63,  36  Pac.  602;  State  ex  rel.  Jackson  v. 
Wilcox,  78  Kan.  697,  10  L.R.A.(K.S.)  224, 
130  Am.  St.  Rep.  386,  97  Pac.  372;  State 
ex  rel.  Kirl^  v.  Henderson,  145  Iowa,  057, 
124  N.  W.  767,  Ann.  Cas.  1912A,  1286; 
State  ex  rel.  Cobs<mi  v.  Baughn,  162  Iowa, 
308,  50  L.R.A.(N.S.)  912,  143  N.  W.  1100; 
Fuller  V.  Ellis,  98  Mich.  96,  57  K.  W.  33; 
Govan  v.  Jackson,  32  Ark.  553;  Davis  v. 
State,  37  Tex.  227;  People  ex  rel.  Akin  v. 
Kipley,  171  111.  44,  41  L.R.A.  784,  49  N.  B. 
229;  'fields  v.  State,  Mart.  &  Y.  168. 

Summary  proceedings  for  the  removal  of 
officers  are  not  unconstitutional  because  no 
jury  trial  is  provided  for. 

24  Cyc.  128,  135;  Bank  of  State  v. 
Cooper,  2  Yerg.  599,  24  Am.  Dec.  617; 
Davis  V.  State,  92  Tenn.  642,  23  8.  W.  69; 
Fields  V.  State,  Mart.  &  Y.  171;  Kennard  v. 
Louisiana,  92  U.  S.  480,  23  L.  ed.  478;  Ex 
parte  Wall,  107  U.  S.  265,  27  L.  ed.  652, 
2  Sup.  Ct.  Rep.  509,  Foster  v.  Kansas,  112 
U.  8.  201,  206,  206,  28  U  ed.  629,  630, 
607,  6  Sup.  Ct.  Rep.  897;  Wilson  t.  North 
Carolina,  169  U.  S.  686,  694,  596,  42  L.  ed. 
L.R.A.1916D. 


866,  870,  871,  18  Sup.  Ct.  Ct.  Rep.  435; 
Mugler  V.  Kansas,  123  U.  S.  623,  31  L.  ed. 
205,  8  Sup.  Ct.  Rep.  273;  Eilenbecker  v. 
District  Ct.  134  U.  S.  31,  33  L.  ed.  801, 
10  Sup.  Ct.  Rep.  424;  Marvin  v.  Trout, 
199  U.  S.  212,  226,  50  L.  ed.  157,  162,  26 
Sup.  Ct.  Rep.  31;  Luria  v.  United  States, 
231  U.  8.  928,  68  L.  ed.  101,  107,  34  Sup. 
Ct.  Rep.  10;  Yoder  v.  Com.  107  Va.  823, 
57  S.  E.  581;  Brown  v.  Epps,  91  Va.  726, 
27  L.RJI.  676,  21  S.  E.  119;  Munk  v.  Frink, 
81  Neb.  631,  17  L.R.A.(N.S.)  439,  116  N. 
W.  625 ;  Kennard  v.  Louisiana,  02  U.  S.  480, 
23  L.  ed.  478;  State  ex  -rel.  Burke  v. 
Jenkins,  148  N.  C.  25,  61  S.  E.  608;  Wilson 
V.  North  Carolina,  169  U.  S.  686,  42  L.  ed. 
865, 18  Sup.  Ct  Rep.  435;  Sevier  v.  Justices 
of  Washington  County,  Peck  (Tenn.)  339; 
Tipton  V.  Harris,  Peck  (Tenn.)  414;  State 
ex  rel.  Kirby  v.  Henderson,  146  Iowa,  657, 
124  N.  W.  767,  Ann.  Cas.  1912A,  1286. 

Where  it  is  practically  the  same  or  identi- 
cal office,  and  there  is  a  continuous,  wilful 
neglect,  or  acts  of  misfeasance  in  office, 
those  acts  are  competent  to  be  proven  to 
show  the  scienter  and  even  grounds  of  re- 
moval. 

State  V.  Welsh,  109  Iowa,  19,  79  N.  W. 
369;  State  ex  rel.  Billon  v.  Bourgeois,  45 
La.  Ann.  1360,  14  So.  28;  Territory  v. 
Sanches,  14  N.  M.  493,  94  Pac.  954,  20  Ann. 
Cas.  109;  State  ex  rel.  Douglas  v.  Megaar- 
den,  85  Minn.  41,  89  Am.  St.  Rep.  534,  88 
N.  W.  412;  State  ex  rel.  Atty.-Gen.  v. 
Lazarus,  39  La.  Ann.  142,  1  So.  361;  People 
ex  rel.  Burbv  v.  Auburn,  85  Hun,  601,  67 
N.  Y.  S.  R.3,  33  N.  Y.  Supp.  165;  State 
ex  rel.  Perez  v.  Whitaker,  116  La.  947,  41 
So.  218;  State  v.  Hill,  37  Neb.  80,  20  L.R.A. 
573,  55  N.  W.  704;  Re  Barnard,  4  Lincoln, 
Const.  History,  605. 

Messrs.  John  T.  Lellyett  and  E.  F. 
Langford  for  defendants. 

Williams,  J.,  delivered  the  opinion  of 
the  court: 

A  petition  of  accusation  on  relation  of 
ten  or  more  citizens  'was  filed  July  20,  1915, 
under  the  provisions  of  Pub.  Acts  1915, 
chap.  11,  commonly  known  as  the  ouster 
act,  seeking  the  removal  from  their  respect- 
ive offices  of  H.  E.  Howse,  mayor  of  the 
city  of  Nashville,  and  Robert  Elliott,  com- 
missioner of  waterworks,  street  cleaning, 
and  workhouse  of  that  city.  The  defendants 
filed  answers,  and  proof  was  heard  en  an 
application  made  to  the  circuit  judge  to  sus- 
pend both  of  the  defendants  from  office,  and 
he  passed  an  interlocutory  decree  to  that 
effect. 

Later  amended  petitions  of  accusation 
were  filed  to  which  the  defendants  replied 
by  answers. 

The  grounds  of  ouster  set  forth  in  the 
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pleadings  of  fhe  relator*  may  be  ooncisely 
stated  as  follows: 

( 1 )  Substitution  by  defendants  of  admin- 
istrative regulation  of  saloons,  bawdy- 
houses,  etc.,  for  the  charter  requirement  of 
legislative  regulations  by  ordinance,  and  a 
wilful  failure  to  enforce  the  laws  and  ordi- 
nances in  relation  thereto. 

(2)  The  delegation  to  subordinates  of  the 
duty  to  approve  vouchers,  which  unlawful 
delegation  made  possible  the  thefts  shown 
throughout  the  record. 

(3)  The  approval  of  vouchers  without 
consideration,  if  signed  by  the  head  of  a 
particular  department,  as  an  unlawful  dele- 
gation of  duty. 

(4)  Increase  of  ofBces,  salaries,  and  vari- 
ous expenditures  for  other  departments, 
while  depriving  the  waterworks  depart- 
ment of  its  own  profits  necessary  for  the 
acquisition  and  repair  of  machinery  to  pro- 
tect life  and  property  of  the  inhabitants. 

(6)  Padding  the  budget  with  railway 
park  funds  and  other  funds  which  were  not 
receipts. 

(6)  Failure  to  require  afSdavits  to  con- 
tracts, showing  the  contractor  not  a  person 
forbidden  by  law  to  contract  with  the  city. 

(7)  Failure  to  keep  separate  bank  ac- 
counts of  trust  funds  as  required  by  the 
charter. 

(8)  Failure  to  keep  separate  deposits  of 
the  school  funds  as  required  by  §  1007  of 
the  city  digest. 

(9)  Encroachment  on  trust  funds. 

(10)  Dealing  with  persons  prohibited  by 
the  charter. 

(11)  Wanton  waste  of  the  city's  money. 
Nearly  all  of  these  charges  were  denied 

by  defendants  in  the  answers  filed. 

A  large  volume  of  proof  was  taken  orally 
before  the  circuit  judge,  and  it  shows  that 
the  city  had  been  brought  to  a  financial 
condition  that  bordered  on  practical  bank- 
ruptcy at  the  date  of  the  filing  of  the  peti- 
tion. 

The  trial  judge  on  the  final  hearing  de- 
creed that  Howse  should  be  ousted  from  the 
office  of  mayor,  but  he  reinstated  Elliott. 
The  relators  have  appealed,  complaining  of 
the  ruling  last  mentioned,  and  Howse  has 
appealed  from  the  decree  of  ouster,  and 
the  case  is  before  this  court  on  the  two 
appeals. 

Pub.  Acts  1915,  chap.  11,  ia  entitled,  "An 
Act  to  Provide  for  the  Removal  of  Unfaith- 
ful Public  Officers,  and  Providing  a  Pro- 
cedure Therefor,"  and  it  makes  provision 
for  removal  of  such  ofiBcers  of  certain 
classes  who  "shall  knowingly  or  wilfully 
misconduct  [themselves]  in  office,  or  who 
shall  knowingly  or  wilfully  negleet  to  per- 
form any  duty  enjoined  upon  such  officer 
by  any  of  the  laws  of  the  state  of  Tennes- 
I..R.A.1916D. 


see."  It  is  provided  thereby  that  petition* 
of  accusation  may  be  filed  on  relation  of 
the  attorney  general  or  other  public  officials 
or  of  ten  or  more  citicens  and  freeholders 
of  the  state,  county,  or  city,  as  the  case 
may  be. 

Section  6  provides:  "The  proceedings 
under  this  act,  whether  in  the  circuit, 
chancery,  or  criminal  courts,  shall  be  con- 
ducted in  accordance  with  the  procedure 
of  courts  of  chancery  where  not  otherwise 
expressly  provided  herein;  and  all  of  said 
courts  having  cognizance  of  such  proceed- 
ings are  hereby  given  the  full  jurisdiction 
and  powers  of  courts  of  equity  with  respect 
to  such  proceedings. 

"Section  7.  That  said  proceedings  in  ous- 
ter shall  be  summary  and  triable  as  an 
equitable  action,  and  shall  have  precedence 
over  civil  and  criminal  actions,  and  shall 
be  tried  at  the  first  term  after  the  filing 
of  the  complaint  or  petition  herein  named: 
Provided  the  answer  herein  named  shall 
have  been  on  file  at  least  ten  days  before 
the  day  of  trial.  A  continuance  may  be 
granted  either  side  for  good  cause  shown, 
but  no  continuance  shall  be  granted  by  an 
agreement  of  the  parties." 

Other  provisions  of  the  act  are  for  the 
expedition  suitable  to  a  summary  proceed- 
ing, such  as  those  that  the  petition  and 
answer  shall  constitute  the  only  pleadings 
allowed,  thus  obviating  the  delay  incident 
to  demurrers,  and  that  amendments  shall 
not  delay  the  trial.  Answers  are  required 
to  be  upon  oath  or  affirmation  of  the  de- 
fendants. 

The  first  assignment  of  error  to  be  no- 
ticed in  logical  order  is:  That  the  lower 
court  "erred  in  not  holding  the  ouster  act 
(chap.  11  of  Act*  of  1915)  unconstitu- 
tional." This  assignment  of  error  does  not 
point  out  the  ground  of  unconstitutionality 
relied  on,  and  is  too  indefinite  for  con- 
sideration under  the  rules  of  this  court 
governing  such  assignments. 

It  is  urged  that  the  charter  of  the  city 
of  Nashville  provided  for  the  removal  of 
officers  of  that  corporation  by  recall,  and 
that  the  remedy  of  recall  is  exclusive,  and 
that  therefore  the  ouster  act  does  not  apply 
to  or  affect  appellant. 

We  held  in  this  case  when  it  was  before 
u*  last  year  (State  ex  rel.  Timothy  v. 
Howse,  132  Tenn.  452,  178  S.  W.  1112) 
that  the  ouster  act  was  remedial  in  nature, 
and  only  provided  a  new  or  additional 
remedy.  The  charter  provision  in  respect 
to  recall  plainly  sets  forth  that  it  is  also 
a  cumulative  remedy,  thus:  "This  method 
of  removal  shall  be  cumulative  and  addi- 
tional to  the  methods  that  are  now  or  may 
hereafter  be  prescribed  by  law  for  the  mal- 
feasance,  misfeasance,    or    nemfeasance   of 
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public  oflSeers."    Friv.  Acts  1918,  chap.  22, 
§  32. 

The  contention  ia  maaifeetly  untenable. 

The  appellant  next  contends  that  the 
eourt  erred  in  refusing  to  sustain  his  mo- 
tion that  the  trial  >udge  order  a  transfer 
of  the  case  to  be  tried  before  another  judge 
on  interchange  on  the  ground  that  tiie 
circuit  judge  had  prejudged  the  case  when 
the  case  was  before  him  on  the  motion  to 
suspend  appellant  from  office. 

The  fact  that  Judge  Matthews,  of  the  cir- 
cuit court,  heard  the  application,  and  sus- 
pended Howae,  in  no  sense  disqualified  him 
to  sit  in  the  trial  on  the  merits.  The  trial 
on  the  application  to  suspend  was  in  this 
case  (132  Tenn.  462,  178  S.  W.  1112) 
likened  to  interlocutory  orders  passed  by  a 
chancellor  in  an  ordinary  equity  proceeding, 
and  the  circuit  judge  is  no  more  disqualified 
by  hearing  such  an  application  than  is  a 
chancellor  who,  when  an  application  for  ex- 
traordinary process,  such  as  an  injunction, 
is  heard  by  him  at  chambers,  grants  the 
same,  and  the  case  comes  on  later  to  be 
heard  on  the  merits. 

A  motion  was  made  t^  Howse  in  the 
court  below  for  a  severance  and  separate 
trial.  It  is  assigned  for  error  that  this 
was  denied.  Whether  a  severance  shall  be 
granted  in  a  civil  case,  such  as  this  is,  is  in 
the  discretion  of  the  trial  court.  Tys(m 
▼.  Netherton,  6  Ueisk.  19;  38  Cyo.  1268. 
There  is  nothing  in  the  ouster  act  that  pro- 
vides to  the  contrary. 

The  appellant  renews  on  the  hearing  of 
this  appeal  the  insistence  he  urged  on  the 
former  hearing  in  this  court,  to  the  effect 
that  the  trial  judge  erred  in  admitting  in 
the  trial  on  tiie  merits  testimony  as  to 
acts  of  malfeasance  done  during  his  pend- 
ing term,  but  prior  to  the  passage  of  the 
ouster  act,  January  19,  1915.  We  then 
held  that  the  circuit  judge  in  the  trial  of 
the  application  to  suspend  Howse  properly 
considered  such  testimony,  since  "the  act 
undertook  to  make  nothing  illegal  that  was 
not  ill^al  before  the  act's  passage,  but 
that  the  act  is  merely  remedial  in  its  na- 
ture, and  it  only  provides  a  new  remedy." 
This  holding  was  after  full  consideration, 
and  it  is  upon  reconsideration  affirmed.  A 
judgment  of  ouster  under  the  act  may  there- 
fore be  predicated  upon  official  acts  tran- 
spiring prior  to  the  passage  of  the  act. 

But  the  counsel  of  appellant  point  out 
that  the  circuit  judge,  over  objections  made, 
admitted  evidence  offered  by  the  relators  of 
certain  acts  of  Howse  while  serving  as 
mayor  in  the  previous  term  of  office.  It 
is  insisted  that  the  better  doctrine  is  that 
an  officer  cannot  be  removed  from  office  for 
violation  of  his  duties  in  such  preceding 
term. 
L.B.A.1916D. 


This  is  a  question  upon  which  the  au- 
thorities are  divided,  and  so  much  so  that 
it  is  difficult  to  say  on  which  side  of  the 
exact  point  is  the  weight  of  authority, 
though  perhaps  it  is  with  appellant's  con- 
tention. Those  cases  proceed  upon  the 
fundamental  notion  that  the  re-election  of 
the  official  operates  to  condone  his  past 
offenses. 

In  our  view,  however,  the  opposing  cases 
announce  the  better  doctrine,  and  the  one 
more  nearly  in  accord  with  our  cases  and 
with  the  precedent  rulings  in  relation  to 
our  ouster  act. 

The  reasoning  and  rulings  in  Day  v. 
Sharp,  128  Tenn.  340,  345,  161  S.  W.  994, 
995,  are  leveled  against  this  underlying 
notion:  "The  protection  of  the  public  is  in- 
volved  in  the  proceeding  and  judgment. 
Nothing  in  the  statute  suggests  that  elec- 
tors, even,  can  condone  the  misfeasance." 

The  reference  was  to  another  disqualify- 
ing statute  of  this  state. 

In  Territory  v.  Sanches,  14  N.  M.  493, 
94  Pac.  954,  20  Ann.  Gas. -109  (cited  in 
132  Tenn.  at  page  469,  178  S.  W.  1112),  it 
was  said:  "It  is  essential  to  determine  at 
the  outset  and  to  bear  in  mind  throughout 
the  true  nature  and  purpose  of  the  proceed- 
ing brought  here  for  review.  They  could 
hardly  be  better  expressed  than  in  the 
words  of  Kent,  J.,  in  State  v.  Leach,  60 
Me.  68,  11  Am.  Rep.  172,  in  which  the  state 
was  represented  by  its  attorney  general, 
Honorable  Thomas  B.  Reed:  'The  object  of 
the  removal  of  a  public  officer  for  official 
misconduct  is  not  to  punish  the  officer,  but 
to  improve  the  public  service,  and  to  free 
the  public  from  an  unfit  officer.'  To  the 
same  effect  is  Rankin  v.  Jaiunan,  4  Idaho, 
63,  36  Pac  602.  With  this  clear  state- 
ment, which  cannot  be  gainsaid,  as  a  guide, 
we  shall  be  prepared  to  deal  with  the  first 
claim  of  error  for  the  defendant,  discussed 
in  the  brief  in  his  behalf,  namely,  that  the 
trial  court  erred  in  holding  that  the  de- 
fendant could  be  removed  from  office 
for  acts  done  hy  him  while  holding  the 
same  office  in  the  term  immediately  preced- 
ing the  one  in  which  his  trial  took  place. 
The  weight  of  authority,  in  numbers,  is 
probably  with  the  defendant  on  that  point. 
But  is  a  public  officer  less  uaftt  to  hold  his 
office,  or  are  the  people  less  injuriously  af- 
fected by  his  holding  it,  because  the  act 
demonstrating  his  unfitness  was  committed 
'on  the  last  day  of  one  term  of  office  rather 
than  on  the  first  day  of  the  next  succeeding 
term?  There  can  be  but  one  answer  to 
that  question." 

In  State  v.  Welsh,  109  Iowa,  19,  79  N. 
W.  369,  the  court  said:  "The  defendant 
was  re-elected  sheriff  of  Johnson  county  at 
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the  general  election  of  1398,  and  during  his 
second  term,  commencing  January  1st  of 
the  year  following,  this  action  for  his  re- 
moval was  begun.  On  motion  the  particular 
averments  of  ofiBcial  misconduct  and  neglect 
of  duty  during  the  first  term  were  stricken 
from  the  petition  on  the  groimd  that  remov- 
als are  only  allowable  for  acts  during  the 
term  being  served.  The  statute  contains 
no  such  limitation.  The  very  object  of  re- 
moval is  to  rid  the  community  of  a  corrupt, 
incapable,  or  unworthy  ofiScial.  His  acts 
during  his  previous  term  quite  as  effectu- 
ally stamp  him  as  such  as  those  of  that 
he  may  be  serving.  Re-election  does  not 
condone  the  offense.  Misconduct  may  not 
have  been  discovered  prior  to  election,  and 
in  any  event  had  not  been  established  in 
the  manner  contemplated  by  the  statute. 
.  .  .  The  commission  of  any  of  the  pro- 
hibited acts  the  day  before  quite  as.  par- 
ticularly stamps  him  as  an  improper  person 
to  be  intrusted  with  the  performance  of 
the  duties  of  the  particular  office,  as  though 
done  tlie  day  after." 

See  also  State  ex  rel.  Billon  v.  Bourgeois, 
45  La.  Ann.  1350,  14  So.  28;  State  ex  rel. 
Douglas  V.  Megaarden,  85  Minn.  41,  89 
Am.  St.  Rep.  534,  88  N.  W.  412,  and  other 
cases  in  accord  cited  in  note  in  SO  L.R.A. 
(N.S.)  553,  where  also  the  cases  holding 
to  the  contrary  are  collected. 

Lict  us  assume  that  a  candidate  for  the 
mayoralty  of  a  city  is  elected  on  pledges 
personally  given  to  the  electorate  to  en- 
force the  laws;  that  he  is  elected,  and  that 
in  consequence  he  gains  control  of  the 
police  department  and  the  machinery  for 
law  enforcement;  that  near  the  close  of  his 
term,  in  order  to  a  re-election,  he  uses  all 
the  machinery  intrusted  to  him  to  nullify 
the  laws'  effectiveness  for  the  purpose  of 
bringing  to  his  support  those  interested,  in 
nonenforcement;  that  by  use  of  other  means 
known  to  the  modern  politician  and  shown 
in  this  record  he  is  elected.  May  it  be 
said  that  the  arm  of  the  law  is  too  short 
to  reach  and  remedy  this  wrong;  tkut  a 
majority  of  the  votes  so  secured  operates 
to  render  immune  the  culprit?  If  so,  the 
law  itself  holds  out  a  reward,  under  the 
guise  of  condonation,  for  him  who  subverts 
the  law,  and  a  temptation  to  perpetuate 
himself  in  office  by  a  repetition  of  the  acts 
of  subversion,  whether  they  be  acts  of 
bribery,  or  the  use  of  funds  gathered  from 
law  violators  as  the  price  of  their  pro- 
tection. We  hold  that  the  law  is  not  to 
be  thus  made  the  instrument  of  its  own 
undoing.  Any  doctrine  that  tends  in  that 
direction  does  not  commeiid  itself,  and 
should  be  rejected. 

The  appellant,  as  defendant  below,  de- 
manded a  jury  to  try  the  questions  of  fact, 
L.R.A.1916D. 


and,  that  demand  having  been  denied,  the 
ruling  is  assigned  as  error.  It  is  argued 
that  thereby  a  right  guaranteed  by  the 
Constitution  was  withheld. 

Our  Constitution  of  1870  in  the  embodied 
Declaration  of  Rights  provides:  "The  right 
of  trial  by  jury  shall  remain  inviolate." 
Article  1,  §  6. 

The  same  language  was  used  to  express 
the  guaranty  in  the  Constitutions  of  1834 
and  1796,  and  its  meaning  as  to  the  nature 
of  the  "right"  is  to  be  gathered  from  that 
language  used  in  the  earliest  Constitution. 
In  relation  to  another  constitutional  guar- 
anty of  trial  by  jury,  this  court  said  in 
Eason  v.  State,  6  Baxt.  466,  474:  "When 
the  Constitution  of  1870  was  adopted,  the 
same  language  which  bad  thus  been  judicial- 
ly interpreted  was  again  readopted,  and, 
we  have  a  right  to  presume,  with  full  knowl- 
edge of  its  uniform  interpretation  in  the 
Constitutions  of  1791  and  1834.  This  being 
so,  this  interpretation  of  the  language  be- 
comes incorporated  with  the  Constitution 
of  1870  as  part  of  the  fundamental  law  of 
the  state." 

At  an  early  date  it  was  held  that  the 
provision  in  the  Constitution  of  1798  did 
not  guarantee  a  jury  trial  in  every  sort 
of  case.  In  Goddard  v.  State  (1825)  2 
Yerg.  06,  a  bastardy  case,  it  was  held  that 
a  trial  by  jury  was  not  a  rigrht  of  the 
putative  father,  the  court  saying:  "Tlie 
English  Magna  Charta  has  the  same  pro- 
vision, from  which  the  framers  of  our  Con- 
stitution borrowed  it,  the  construction  of 
which  has  been  settled  as  early  as  the 
time  of  Sir  Edward  Coke,  who  in  his  read- 
ing upon  thifs  statute  tells  us  that  the 
cases  in  which  courts  act  without  a  trial 
by  jury,  or  'peers,'  are  innumerable  and 
undefined,  being  done  'by  the  law  of  the 
land.' " 

The  court  in  that  case  instanced  by  way 
of  example  that  a  sustention  of  the  de- 
fendant's contention  would  prevent  a  court 
of  chancery  decreeing  upon  property  rights 
without  the  intervention  of  a  jury,  on  de- 
mand being  made  for  one. 

If  the  proceeding  for  ouster  prescribed  by 
the  act  is  one  summary  in  nature,  it  is,  we 
think,  manifest  that  a  trial  by  jury  wa« 
not  demandable  as  a  matter  of  constitution- 
al right.  From  very  early  times  it  has  been 
held  that  the  meaning  of  the  term  "sum- 
mary proceedings"  is  such  proceedings  as 
are  not  according  to  the  course  of  the  com- 
mon law  (4  Bl.  Com.  280);  therefore  not 
such  proceedings  as  fell  within  the  pro- 
vision of  Magna  Charta  above  referred  to. 

A  "summary  proceeding^  is  defined  in 
Bouvier's  Law  Diet,  to  be  "a  form  of  trial 
in  which  the  established  course  of  I«gal 
proceeding  is  disregarded,  especially  in  the 
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matter  of  trial  by  jury."  See  also  7  Words 
ft  Phrases,  6786;  4  Words  ft  Phrases,  2d 
Series,  786;  24  Cyc.  128,  135;  37  Cyc.  528. 

lie  Constitution  containing  no  express 
prohibition,  it  was  competent  for  the  legis- 
lature to  provide  a  summary  procedure  for 
the  removal  of  public  officers  for  miscon- 
duct in  office,  without  violating  the  right 
to  trial  by  jury.  Fields  ▼.  State,  Mart. 
ft  Y.  168 ;  Serier  ▼.  Justices  of  Washington 
County,  Peck  (Tenn.)  334;  24  Cyc.  134; 
People  ex  rel.  Akin  ▼.  Kipl^,  171  111.  44, 
41  L.R.A.  775,  49  N.  E.  229;  Moore  v. 
Strickling,  46  W.  Va.  616,  50  L.R.A.  279, 
33  S.  E.  274;  State  ex  rel.  Burke  v.  Jenkins, 
148  N.  C.  25,  61  8.  E.  608. 

Modem  ouster  statutes  which  in  terms 
deny  the  right  to  trial  by  jury  (such  as 
the  one  involved  in  State  ex  rel.  Kirby  v. 
Henderson,  145  Iowa,  867,  124  N.  W.  767, 
Ann.  Cas.  1912A,  1286)  are  not  on  that 
account  unconstitutional;  nor  are  officers 
proceeded  against  entitled  to  a  jury  where 
the  proceedingp  are  made  summary  in 
nature  and  no  trial  by  jury  is  expressly 
provided  for.  Woods  v.  Vamum,  85  Cal. 
639,  24  Pac.  843;  Rankin  v.  Jauman,  4 
Idaho,  53,  36  Pac.  502. 

In  the  last-cited  case  it  was  said:  "The 
right  of  the  legislature  to  provide  for  the 
summary  removal  of  incompetent  or  un- 
faithful officers  is  no  new  doctrine.  .  .  . 
It  arises  from  the  exigencies  of  government, 
and,  if  its  enforcement  is  to  be  obstructed 
by  all  the  delays  and  embarrassments  in- 
cident to  a  jury  trial,  the  aim  and  purpose 
of  the  law  would  be  entirely  defeated." 

We  are  of  the  opinion  that  it  was  the 
intention  of  the  legislature  in  the  act  under 
review  to  make  the  proceeding  a  summary 
proceeding.  The  language,  "said  proceed- 
ings in  ouster  shall  be  summary,"  clearly 
manifests  that  purpose. 

It  is  argued  by  appellant  that  this  is  not 
the  proper  construction;  that  its  popular 
meaning,  rather  than  its  legal,  should  be 
given  to  the  word  "summary,"  and  the  pro- 
vision of  the  act  construed  to  mean  only 
that  proceedings  under  it  shall  be  speedy 
and  expeditious.  AVe  had  occasion  to  com- 
ment in  the  opinion  on  the  former  hearing 
that  the  act  evidences  the  use  of  legal  ter- 
minology. It  was  the  work  of  a  draftsman 
skilled  in  .the  law,  and,  when  a.  summary 
proceeding  was  provided  for,  the  legislature 
had  in  mind  the  nature  of  such  a  proceeding 
as  contradistinguished  from  a  regular  one. 

This  being  settled,  it  follows  that,  when  a 
summary  proceeding  was  provided,  that, 
without  more,  meant  that  the  trial  should 
be  one  without  the  intervention  of  a  jury. 
This,  as  we  have  seen,  is  a  part  of  the  very 
definition  of  the  phrase  "summary  proceed- 
ing." When  the  phrase  is  Used  in  a  sta^  I 
L.R.A.1916D. 


ute  without  more,  a  trial  by  jury  is,  in 
terms  as  if  express,  excluded.  Woods  v. 
Varnum,  supra ;  -Govan  v.  Jackson,  32  Ark. 
657,  cited  in  Taylor  v.  Garr,  125  Tenn. 
249,  141  S.  W.  745,  Ann.  Caa.  1913C,  166, 
with  approval;  Yoder  v.  Com.  107  Va.  823, 
67  S.  E.  683.  And  the  same  principle  is 
recognized  in  Territory  v.  Sanches,  14  N.  M. 
493,  94  Pac.  954,  20  Ann.  Gas.  109. 

An  extended  argument  is  made  that,  be- 
cause the  act  provides  that  ouster  suits 
shall  be  "triable  as  equitable  actions,"  and 
"shall  be  conducted  in  accoordance  with  the 
procedure  of  courts  of  chancery  where  not 
otherwise  expressly  provided  herein,"  and 
because  in  the  ordinary  or  regular  chancery 
cause  material  issues  of  fact  may,  it  is 
claimed,  be  submitted  to  a  jury  as  a  matter 
of  rig^t,  the  constitutional  guaranty  ap- 
plies to  this  proceeding.  The  right  to  a 
jury  ia  the  proceeding,  however,  is  to  be 
deemed  excluded,  not  because  it  is  an 
equitable  action,  but  because,  while  it  is 
such,  it  is  also  a  peculiar  action,  irregular 
and  summary  in  character,  in  respect  to 
which  a  court  of  equity,  of  whatever  char- 
acter, does  not  proceed  according  to  the 
course  of  the  common  law; 

We  need  not,  therefore,  follow  able  o«Sun- 
sel  into  their  elaborate  argument  as  to 
when,  if  ever,  trial  by  jury  of  .  issues  of 
fact  in  ordinary  equi^  causes  was  guar- 
anteed by  a  constitutional  provision;  as  to 
which,  however,  see  Oibson's  Suits  in  Ch. 
2d.  ed.  §  547,  note,  and  cases  cited. 

In  this  connection  it  may  be  observed 
that  this  court  has  held  that  in  the  legal 
action  of  mandamus  there  is  no  constitu- 
tional right  of  trial  by  jury,  such  not  hav- 
ing been  demandable  at  common  law  (24 
Cyc.  129),  though  such  a  trial  may  be 
granted  in  the  discretion  of  the  court  ( Mar- 
ler  V.  Wear,  117  Tenn.  244,  96  S.  W.  447) ; 
that  election  contests  are  not  jury  cases 
(Shields  v.  McMahan,  112  Tenn.  4,  81  S. 
W.  697 ;  Taylor  v.  Carr,  126  Tenn.  236,  249, 
141  S.  W.  746,  Ann.  Cas.  1913G,  155)  ; 
that  a  proceeding  to  disbar  an  attorney  and 
deprive  him  of  bis  status  as  an  officer  of 
the  court  is  to  be  tried  summarily  by  the 
court  without  a  jury  (Davis  v.  State,  92 
Tenn.  634,  642,  23  S.  W.  69). 

The  circuit  judge  properly  ruled  against 
appellant  on  his  demand  for  a  jury. 

The  appellant  in  the  lower  court  at  a 
timely  stage  objected  to  the  introduction  of 
oral  evidence,  on  the  ground  that  the  pro- 
ceeding is  provided  to  be  conducted  "in  ac- 
cordance with  the  procedure  of  courts  of 
chancery,  where  not  otherwise  expressly 
provided  herein,"  and  that  the  Code,  Shan- 
non, §  6272,  stipulates  that  in  chancery 
cases  testimony  diall  be  taken  in  writing. 
We  are  of  opinim,  in  view  of  the  fact  that 
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the  proceeding  ie  ■ummaiy,  tlmt  oral  proof 
was  properly  admitted.  IV)  have  taken  the 
proof  in  the  form  of  depositionB  under  the 
rules  of  chancery  procedure,  allowing  four 
months  for  proof  in  chief  and  two  mcmths 
for  proof  in  rebuttal,  would  have  frustrated 
the  purpose  of  the  act  which  looked  to  ex- 
pedition. 

The  purpose  of  the  act  was  to  advance 
the  remedy,  and  in  Buch  case  the  construc- 
tion to  be  given  it  should  be  liberal  to  the 
same  end.  CaniiMi  v.  Wood,  2  Sneed,  177; 
Rose  T.  Worthom,  96  Tenn.  605,  30  L.RJ^. 
609,  32  S.  W.  468. 

Council  of  Howse  advance  the  proposition 
that  he,  as  mayor,  was  a  "civil  officer" 
within  the  meaning  of  article  6,  §  6,  of  the 
Constitution,  and  that  this  section  provides 
the  causes  for  which  and  the  exclusive  pro- 
cedure under  which  he  may  be  removed 
from  office.  This  argument  is  not  well 
based,  for  reasons  set  forth  in  full  in  the 
opinion  this  day  handed  down  in  the  case 
of  State  ex  rel.  Thompson  v.  Crump,  — 
Tenn.  — ,  183  S.  W.  505;  the  two  cases  hav- 
ing been  heard,  considered,  and  decided  at 
the  same  time  as  companion  cases. 

We  come,  then,  to  a  consideration  of  the 
assignment  of  errors  which  relate  to  the 
facts  and  seek  to  impeach  the  judgment 
rendered  on  the  merits  in  the  court  below. 

Howse  was  first  elected  to  the  office  of 
mayor  in  the  fall  of  1909.  In  the  previous 
spring  a  city  ordinance  had  been  passed  pro- 
hibiting the  sale  of  intoxicating  liquors.  In 
the  platform  on  which  Howse  ran  was  the 
statement:  'There  can  be  no  two  opinions 
among  good  citizens  and  law-abiding  people 
about  the  expediency  of  enforcing  any  law 
that  has  been  regularly  passed  by  the  con- 
stituted authority." 

In  an  address  to  the  voters  (which  was 
published),  after  commenting  upon  the  then 
recent  passage  of  the  state  prohibition  law, 
Howse  said:  "I  want  to  be  understood  as 
saying  in  this  connection  that  if  I  am  placed 
at  the  head  of  the  Nashville  government  I 
will  vigorously  and  literally  see  to  the  en- 
forcement of  this  law.  I  will  not  confine 
my  efforts  in  this  direction  to  isolated 
spasms  of  activity,  or  to  widely  separated 
and  showy  contortions  of  zeal.  The  mayor 
of  Nashville  has  the  power,  if  he  has  the 
will,  to  see  that  every  lawful  statute  and 
ordinance  is  consistently  enforced." 

The  address  contains  another  significant 
passage:  "It  should  not  be  said  that  any 
law  which,  in  the  opinion  of  the  lawmaking 
body,  was  proper  to  be  enacted  for  the  pur- 
pose of  protecting  the  morals  of  our  people,  | 
can,  with  impunity,  be  violated,  or  that  it 
eaa,  with  official  countenance,  become  a 
void  letter  in  the  city  which  ia  the  educa- 
tional center  of  the  South." 
L.R.A.1916D. 


Howse  WM  elected  to  the  mayoralty,  and 
he  was  again  elected  in  1911,  and  then  he- 
came  ineligible  under  the  terma  of  the  ex> 
isting  charter  of  the  city.  A  new  charter 
was  passed  by  the  legislature  which  per- 
mitted of  Howse's  electi<Hi  to  the  mayoralty 
a  third  time  in  the  fall  of  1913.  At  that 
time  open  saloons  were  nmning  in  viola- 
tion of  the  law  in  the  business  section  of 
the  city.  As  mayor,  Howse  had  control  and 
supervision  of  the  police  department. 

The  record  makes  manifest  that  funds 
were  raised  from  the  saloonists  that  went 
into  the  1913  campaign  fond  of  Howse, 
and  that  in  return  for  the  monthly  levies 
made  upon  them  they  secured  protection 
in  the  violation  of  law.  One  of  these,  Morse, 
who  was  a  close  friend  of  Howse,  a  co- 
director  in  the  same  bank,  and  whose  place 
of  business  was  near  that  of  Howse,  testi- 
fies that  he  was  treasurer  of  this  fund  and 
contributed  $15  per  month  himself;  others 
more.    Continuing: 

Q.  You  were  running,  and  you  were  not 
being  raided  by  the  police  of  Kashvillet 

A.  No,  sir. 

Q.  And  you  were  receiving  protecticm  in 
violation  of  law? 

A.  Well,  yon  might  call  it  that. 

Q.  I  am  asking  you. 

A.  Yes;  you  might  call  it  that. 

Q.  And  you  were  paying  $16  a  month  to 
get  that  protection,  weren't  you! 

A.  That  is  true. 

Q.  Didn't  you  consider  protection  cheap 
at  $15  a  month? 

A.  Well,  yes;   that  is  pretty  reasonable. 

The  funds  were  deposited  in  the  bank  re- 
ferred to,  and  the  treasurer  can  give  no 
satisfactory  account  of  the  expenditure  of 
the  fund  or  of  thoee  to  whom  it  was 
checked  out. 

Contrasted  with  the  above  pledges  is  the 
following  excerpt  from  the  answer  of  Howse 
to  the  charges  contained  in  the  petition  of 
accusation: 

"Answering  further,  the  defendant  Hilary 
E.  Howse  says  that  from  the  time  he  was 
elected  mayor  in  October,  1909,  up  to  Jan- 
uary 16,  or  thereabouts,  1915,  that  liquors 
were  sold  in  Nashville  with  his  knovrledge, 
and  that  he  was  elected  to  office  when  the 
public  sentiment  of  the  city  was  such  that 
it  demanded  the  sale  of  liquors.  Defendant 
knew  of  their  sale,  and  did  not  order  or 
direct  the  suppression  therof,  because  he 
had  announced  in  his  candidacy  for  the  of- 
fice in  1911  that  he  was  opposed  to  pro- 
hibition, but.  favored  local  cation,  and  he 
lived  up  to  the  statements  he  had  made  to 
the  people  who  elected  him  after  eleetion 
as  to  the  practice  in  the  enforoemeat  of  the 
liquor  laws." 
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He  further  mys  in  his  answer  that  "in 
deference  to  the  changed  sentiment  of  his 
party  and  the  people,  and  in  conformity  to 
the  policy  adopted  by  the  state  officials,  he 
ordered  the  suppression  of  the  liquor  traffic 
hy  the  police  force." 

The  facts  just  recited,  without  more,  con- 
stitute ample  cause  for  ouster.  State  ex 
rel.  Martin  t.  Byan,  92  Neb.  636,  139  N. 
W.  235,  Ann.  Cas.  1914A.  224;  State  ex 
r«l.  Jackson  t.  WUcox,  78  Kan.  597,  18 
L.RJl.(N.S.)  224,  180  Am.  St.  Rep.  38S, 
97  Pac.  372.  The  attempted  justification  of 
himself  on  the  groimd  that  the  local  public 
sentiment  was  opposed  to  law  enforcement 
ia  no  sort  of  justification  or  palliati(Hi.  An 
official  ia  elected  and  sworn  to  enforce  the 
law,  not  public  sentiment;  and  any  suggea- 
tion  tliat  a  munieipality,  a  creature  of  the 
state,  or  its  officers  may  set  at  naught  or 
defy  the  laws  of  a  sovereign  state  cannot  be 
too  severely  rebuked.  Tliat  way  leads  to 
anarchy.  The  officer  who  treads  it  brands 
himself  as  unworthy. 

We  shall  not  undertake  to  discuss  and 
specifically  pass  on  each  of  the  other 
grounds  of  accusation  against  Howse  as 
mayor.  Several,  though  not  all,  of  them 
are  sustained  by  the  proof. 

We  shall,  however,  refer  to  two  of  these. 

One  relates  to  the  building  of  a  market 
house  on  Haymarket  square  at  a  total  oost 
above  $17,500.  In  order  to  avoid  the 
charter  provision  requiring  that  in  case  any 
estimated  expenditure  amounted  to  more 
than  $600  the  work  should  be  advertised 
and  let  to  the  lowest  responsible  bidder,  the 
work  was  done  without  compliance  with 
these  requirements.  One  firm  did  most  of 
the  work,  and  was  paid  by  means  of  vouch- 
ers of  $600  or  under,  signed  by  Howse,  as 
if  separate  smaller  contracts  were  let,  thus, 
in  substance,  defeating  the  charter's  dieck 
on  collusion  and  extravagance.  Colw  is 
given  to  this  transaction  by  the  facts  that 
this  market  house  was  erected  witliin  a 
short  distance  of  Howse's  business  estab- 
lishment, without  any  real  need  of  it  at 
that  place;  that  in  order  to  induce  its  con- 
struction a  number  of  those  owning  prop- 
erty near  by  subscribed  to  a  fund  to  be 
donated  to  the  city  in  part  payment;  that 
Howse's  firm  was  one  of  the  subscribers; 
and  that  on  the  completion  of  the  building 
this  fund  was  returned  to  the  subscribers. 
It  is  fairly  indicated  on  the  record  that  the 
market  house  was  from  the  outset  a  failure, 
entailing  a  heavy  loss  on  the  city. 

In  respect  of  a  distinct  charge  of  the  il- 
legal delegation  to  subordinates  of  the  duty 
of  approving  vouchers,  it  appears  that  the 
mayor,  in  violation  of  g  3  of  the  city  char- 
ter, frequently  permitted  his  sulMrdinates 
to  sign  his  name  to  vouchers  in  approval, 
L.R.A.1916D. 


and  that  in  instances  the  practice  led  to 
the  commission  of  gross  frauds  on  the  city 
treasury. 

Without  prolonging  the  discussion  under 
this  head,  we  hold  that  the  circuit  judge 
did  not  err  in  ousting  Howse  from  hie^  office. 

The  rdators  assign  error  in  the  judgment 
below  in  that  Commissioner  Robert  Elliott 
was  reinstated  in  his  office,  from  which  he 
had  been  suspended  by  interlocutory  decree. 

We  have  carefully  read  the  record  on  this 
point,  and  have  reached  the  conclusion  that 
the  circuit  judge  correctly  ruled  in  favor  of 
appellee  Elliott.  The  solution  of  the  dis- 
pute depends  on  questions  of  fact  which 
we  shall  not  undertake  to  discuss. 

A  second  error  assigned  by  the  relators 
is  that  the  trial  judge  did  not  decree  that 
the  board  of  commissioners  of  tlie  city  as 
then  constituted  "may  proceed  to  the  elec- 
tion of  a  successor  to  defendMit  Hilary  E. 
Howse  as  mayor."  The  circuit  judge  was 
of  opinion  that  there  was  no  issue  in  the 
pleadings  to  support  such  an  adjudication, 
and  that  all  parties  necessary  for  its  de- 
termination were  not  before  the  court,  and 
that  it  was  not  proper  to  adjudge  in  respect 
of  the  tenure  of  the  person  who  had  been 
chosen  to  carry  on  the  duties  of  the  mayor 
at  the  time  of  Howse's  suspension.  We 
think  that  the  circuit  judge  held  and  en- 
forced the  correct  view.  The  right  of 
Howse  only  was  in  issue.  The  status  of  his 
successor  under  the  act  was  not  to  be  de- 
termined without  the  latter  having  a  day 
in  court.  He  did  not  hold  by  reason  of  any 
court  appointment,  but  under  an  election 
held  in  pursuance  of  the  charter  of  the  city. 

Finding  no  error  in  the  rulings  of  the 
C^euit  Judge  which  could  affect  the  result, 
the  judgment  entered  below  is  affirmed.  The 
cost  ot  the  appeal  will  be  paid  three  fourtlu 
by  appellant  Howse,  and  one  fourth  by  ap- 
pellees. 


TENNESSEE   SUPREME  COOTIT. 

STATE  OF  TENNESSEE  EX  REL.  LAUR- 
ENT BROWN  et  al.,  Plffs.  in  Certiorari, 

V. 

H.  B.  0.  HOWELL  et  al..  Election  Commis- 
sioners of  Davidson  County. 

(134  Tenn.  93,  183  8.  W.  617.) 

Election  —  recall  — lolnt  petition  —  par- 
tial InTalldlty  —  effect. 

No  action  can  be  taken  under  a  recall 
petition  against  several  officers  jointly;  at 
least,  if  some  are  not  elected  by  the  con- 


Note.  i—  As  to  the  recall,  see  annotation 
following  this  case,  post,  1102. 
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stituency  originating  the  petition  and  oth- 
ers have  already  vacated  their  offices. 
For  other  cases,  see  Initiative,  Referendum, 
and  Recall,  in  Dig.  1-52  y.  8. 

(February  26,  1918.) 

CERTIORARI  to  the  Court  of  Civil  Ap- 
peals to  review  a  judgment  reversing 
a  judgment  of  the  Circuit  Court  for  David- 
son County  sustaining  a  petition  for  a 
writ  of  mandamus  to  compel  defendants  to 
certify  a  list  of  voters  and  to  order  an 
election  to  recall  or  remove  certain  officers 
from  office.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Liaurent  Brown,  William  B. 
Marr,  Richard  P.  Dews,  Robert  li.  Sad- 
ler, Charles  Gilbert,  and  R.  A.  Good- 
man, for  plaintifTs  in  certiorari: 

Irregularities  do  not  avoid  an  election 
unless  they  affect  the  result  of  the  election. 

10  Am.  &.  Eng.  £nc.  Law,  760,  767;  16 
Cyc.  318,  319;  McCraw  v.  Harralson,  4 
Coldw.  34;  Pnckett  v.  Springfield,  97  Tenn. 
264,  37  S.  W.  2;  Louisville  &  N.  R.  Co.  v. 
County  Ct.  1  Sneed,  638,  62  Am.  Dec.  424; 
Hord  V.  Rogersville  &  J.  R.  Co.  3  Head, 
208;  Red  River  Furnace  Co.  v.  Tennessee 
C.  R.  Co.  113  Tenn.  697,  87  S.  W.  1016; 
Richardson  v.  Young,  122  Tenn.  471,  125 
8.  W.  664;  Butler  v.  Mills,  81  Ark.  477,  33 
S.  W.  632. 

Either  act  charged  in  the  recall  (regard- 
ed as  crime,  tort,  or  breach  of  contract) 
would  support  a  joint  action. 

Fowler  v.  State,  3  Heisk.  154. 

The  recall  "should  receive  a  liberal  con- 
struction with  a  view  to  promoting  the  pur- 
pose for  which  it  was  enacted,"  which  is 
"that  the  people  may  have  an  effective  and 
speedy  remedy  to  remove  an  officer  who  is 
not  giving  satisfaction,"  "without  form  or 
ceremony." 

Dunham  v.  Ardery,  43  Okla.  619,  L.R.A. 
1916B,  232,  143  Pac.  331,  Ann.  Cas.  igi6A, 
1148;  Conn  v.  Richmond,  17  Cal.  App.  705, 
121  Pac.  714,  719;  Robinson  v.  Anderson, 
26  Cal.  App.  644,  147  Pac  1182;  State  ex 
rel.  Clark  v.  Harris,  74  Or.  573,  144  Pac. 
109,  Ann.  Cas.  1916A,  1156;  State  ex  rel. 
Smith  V.  Barbur,  73  Or.  10,  144  Pac.  126; 
Mills  V.  Nickeus,  81  Wash.  409,  142  Pac. 
1145;  Bonner  v.  Belsterling,  —  Tex.  Civ. 
App.  — ,  137  S-  W.  1154,  104  Tex.  432,  138 
S.  W.  671;  Hilzinger  v.  Gillman,  56  Wash. 
228,  106  Pac.  471,  21  Ann.  Cas.  305;  Good 
v.  San  Diego,  5  Cal.  App.  265,  90  Pac.  44; 
State  ex  rel.  Topping  v.  Houston,  94  Neb. 
445,  50  L.R.A.(N.S.)   227,  143  N.  W.  796. 

Tliere  was  express  authority  for  removal. 

Hayden  v.  Memphis,  100  Tenn.  582,  47 
S.  W.  182. 

Where  the  mayor  has  authority  to  remove 
any  officer  appointed  upon  his  nomination, 
Lil.A.1916D. 


he  may  remove  the  appointee  of  his  prede- 
cessor. 

Williams  v.  Gloucester,  148  Mass.  256,  19 
K.  E.  348;'  MacLeUaa  v.  Marine,  98  Md. 
63,  36  Atl.  359. 

The  election  of  a  successor  is  the  primary 
object  of  the  recall,  and  the  removal  is  only 
incidental. 

Poole  v.  Lawrence,  86  N.  J.  L.  90,  90  Atl. 
668. 

The  action  of  the  election  -board,  holding 
the  recall  petition  sufficient  in  form,  is  con- 
clusive until  set  aside.. 

16  Cyc.  320. 

No  discretion  as  to  the  form  of  the  recall 
petition  is  vested  in  the  election  board. 

Poole  V.  Lawrence,  supra;  Robinson  v. 
Anderson,  26  Cal.  App.  644,  147  Pac.  1182; 
Hay  V.  Dom,  93  Kan.  892,  144  Pac.  233; 
Conn  V.  flichmond,  17  Gal.  App.  705,  12] 
Pac  714,  719;  Good  v.  San  Di^o,  5  CaL 
App.  265,  90  Pac.  44;  Dunham  v.  Arder}-, 
43  Okla.  610,  L.R.A.1915B,  232,  143  Pae. 
331,  Ann.  Cas.  1916A,  1148. 

Nonjoinder  is  matter  in  abatement,  and, 
in  a  common-law  case,  must  be  set  up  by 
demurrer  or  plea  in  abatement. 

1  Enc  PI.  &  Pr.  14  et  seq. 

If  the  answer  below  be  treated  as  a  valid 
plea  in  abatement,  and  in  bar,  under  the 
statute,  the  matter  in  abatement  has  been 
waived,  because  no  separate  action  was  in- 
voked on  it  in  the  circuit  court. 

Cincinnati,  N.  O,  t  T.  B.  Co.  v.  McCoUum, 
105  Tenn.  623,  50  S.  W.  136;  McCampbell 
v.  State,  116  Tenn.  08,  93  S.  W.  100. 

Messrs.  John  W.  Gaines,  Jr.,  and  Pitts 
ib  McCk>nnioo,  for  defendants  in  certio- 
rari: 

If  recall  petition  or  proposition  to  be 
submitted  to  voters  at  referendum  election 
is  so  irregular  that  an  election  based  there- 
on would  be  invalid,  mandamus  will  not  lie 
to  compel  the  submission  of  such  matter  to 
the  electors. 

State  ex  rel.  Davies  v.  White,  36  Xev. 
334,  50  L.ILA.(N.S.)  196,  136  Pac.  110; 
13  Ene.  PI.  &  Pr.  493,  494. 

The  filing  of  a  separate  recall  petition 
against  each  officer  sought  to  be  removed  is 
the  proper  practice. 

Conn  V.  Richmond,  17  Cal.  App.  705,  121 
Pac.  714,  719;  Robinson  v.  Anderson,  26 
Cal.  App.  644,  147  Pac.  1182;  Bennett  v. 
DrulUrd,  27  Cal.  App.  180,  140  Pac  368. 

An  officer  subject  to  recall  cannot  be  re- 
garded as  "recalled",  until  after  the  recall 
election  is  over  and  ita  result  ascertained 
and  declared.  The  mere  filing  of  a  recall 
petition  does  not  amount  to  a  "recall"  ol 
the  incumbent  officer. 

Bonner  v.  Belsterling,  —  Tex.  Civ.  .^p. 
— ,  137  S.  W.  1164. 

When  the  terms  under  which  the  power  of 
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removal  or  amotion  is  to  be  exercised  are 
prescribed,  they  must  be  pursued  with 
strictness. 

State  ex  rel.  Miller  t.  Berg,  97  Neb.  63, 
149  N.  W.  61;  2  Dill.  Mun.  Corp.  6th  ed. 
§  468. 

Constitutionality  of  recall  provisions  is 
sustained  upon  the  ground  that  they  are 
applicable  only  to  cheers  elected  after  the 
passage  of  the  recall  statute. 

State  ex  rel.  Topping  v.  Houston,  94  Neb. 
445,  60  L.R.A.(N.S.)  227,  143  N.  W.  796; 
Hilzinger  v.  Glllman,  66  Wash.  228,  105 
Pac.  471,  21  Ann.  Cas.  305;  Bonner  v.  Bel- 
sterling,  —  Tex.  Civ.  App.  — ,  137  S.  W. 
1164,  104  Tex.  432,  138  S.  W.  671. 

The  unlawful  inclusion  of  three  officers 
not  subject  to  recall,  in  the  recall  petition, 
operates  to  make  the  same  illegal. 

Bennett  v.  DruIIard,  27  Cal.  App.  180, 
149  Pac.  368;  Hay  v.  Dom,  93  Kan.  392, 
144  Pac.  235;  Leavenworth  v.  Wilson,  69 
Kan.  74,  76  Pac.  400,  2  Anm.  Cas.  367. 

Fancber,  J.,  delivered  the  opinion  of  the 
court: 

The  charter  of  the  city  of  Nashville 
(Priv.  Acts  1913,  chap.  22)  provides  for 
a  commission  form  of  government.  It  also 
provides  that  the  mayor  or  any  commis- 
sioner elected  by  the  people  under  this  act 
may  be  removed  from  office  by  the  qualified 
voters  of  the  city. 

The  suit  now  before  us  on  writ  of  cer- 
tiorari to  review  the  judgment  of  the  court 
of  civil  appeals  was  instituted  in  the  cir- 
cuit court  of  Davidson  county  by  a  peti- 
tion of  Laurent  Brown  and  others,  asking 
for  a  writ  of  mandamus  to  compel  Howell, 
Turner,  and  Carr,  commissioners  of  elec- 
tion, to  certify  a  list  of  voters,  and  to  order 
an  election  to  recall  or  remove  Hilary  E. 
Ilowse,  mayor,  and  J.  M.  WUkerson  and 
R.  B.  Elliott,  commissioners,  from  office. 

The  petition  avers  that  there  had  been 
signed  by  upwards  of  2,500  voters,  as  re- 
quired by  the  city  charter,  a  joint  and  sev- 
eral petition  asking  for  the  removal  of 
these  three  officials  and  others,  that  the 
petition  had  been  filed  with  the  board  of 
election  commissioners  for  more  than  thirty 
days,  but  that  Howell  and  Carr  had  refused 
to  join  their  co-commissioner.  Turner,  in 
providing  for  said  election. 

Turner  answered  and  showed  a  willing- 
ness to  comply,  and  averred  that  he  had 
tried  to  get  his  associates  to  do  so,  but  they 
refused. 

Howell  and  Carr  answered,  and  pointed 
out  a  number  of  alleged  irregularities  in 
the  recall  petition  which  they  averred  justi- 
fied their  refusal  to  act.  These  defects 
were,  among  others,  that  Lyle  Andrews, 
commissioner  of  finance,  whose  removal 
LJI.A.1916D. 


was  sou(^t,  had  been  removed  previously, 
and  his  successor  selected  in  a  legitimate 
way;  that  the  petition  sought  the  removal 
of  Wilkerson  and  Alexander,  who  were  not 
subject  to  recall  under  the  charter  of  the 
city.  They  also  pointed  out  that  the  peti- 
tion was  not  joint  and  several,  but  jointly 
against  a  number  of  officials,  whereas  there 
should  have  been  circulated  and  presented 
separate  petitions  against  each  separate  of- 
ficer whose   removal  was   sought. 

The  ease  was  heard  on  petition  and  an- 
swers. 

It  appeared  that  Wilkerson  had  resigned 
subsequent  to  the  filing  of  the  petition,  and 
that  Howse  and  Elliott  had  been  tem- 
porarily suspended  from  office  under  what 
is  known  as  the  ouster  law  (Pub.  Acts  1915, 
chap.  11),  a  statute  of  the  state  providing 
for  the  removal  of  officials  from  office  upon 
a  judicial  hearing.  The  temporary  suspen- 
sion of  Howse  and  Elliott  was  shortly  after 
the  recall  petition  had  begun  to  circulate 
among  the  voters.  Since  tl^e  case  has  been 
pending  Howse  has  been  permanently  re- 
moved in  the  ouster  case,  and  Commissioner 
Elliott  has  been  restored  to  office  by  judg- 
ment of  this  court. 

The  circuit  court  judge  ordered  the  com- 
missioners of  election  to  attach  their  cer- 
tificate and  to  order  a  recall  election  as  to 
Howse,  Elliott,  and  Wilkerson.  The  court 
of  civil  appeals  by  a  divided  court  reversed 
the  circuit  judge  and  dismissed  the  peti- 
tion. 

The  city  charter  provides  for  the  recall 
by  a  petition  signed  by  duly  qualified  and 
registered  voters  equaJ  in  number  to  25 
per  cent  of  the  entire  vote  cast  for  the  of- 
fice of  mayor  at  the  last  preceding  general 
city  election,  and  demanding  the  election  of 
a  successor  of  the  person  sought  to  be  re- 
moved, which  sitall  be  filed  with  the  chair- 
man of  the  county  board  of  election  com- 
missioners. The  petition  shall  state  the 
grounds  on  which  the  removal  is  sought. 
The  signatures  need  not  be  all  appended  to 
one  paper,  but  each  signer  shall  add  to  his 
signature  his  place  of  residence,  giving 
street  and  number.  Five  of  the  signers  to 
each  such  petition  shall  make  oath  before 
some  competent  officer  that  the  statements 
made  therein  are  true,  as  he  believes,-  and 
that  each  signature  appended  is  the  genuine 
signature  of  the  person  whose  name  it  pur- 
ports to  be.  When  filed  with  the  board  of 
election  commissioners,  they  shall  determine 
whether  it  is  signed  by  a  sufficient  number 
of  voters,  to  be  ascertained  from  the  regis- 
tered voters,  and  it  shall  remain  on  file  at 
the  office  of  said  board,  and  any  citizen  may 
procure  a  copy.  Within  thirty  days  from 
the  date  of  filing  any  citizen  may  appear  be- 
fore the  board  of  election  commissioners  and 
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show  by  competent  evidence  that  the  names 
of  parties  signing  the  petition  should  be 
stricken  therefrom  on  the  ground  that  they 
are  not  duly  qualified  and  registered  voters. 
After  the  lapse  of  thirty  days  from  the 
filing  of  the  petition  the  board  of  election 
commissioners  shall  attach  their  certificate 
showing  the  result  of  said  examination.  In 
the  event  the  petition  shall  be  deemed  suffi- 
cient by  said  board  of  election  commission- 
ers it  shall  be  its  duty  to  fix  a  date  for 
holding  said  election,  not  less  than  thirty 
days  nor  more  than  ninety  days  from  the 
date  of  said  certificate  that  a  sufficient  peti- 
tion has  been  filed. 

If,  by  certificate  of  the  county  board  of 
elation  commissioners,  the  petition  is 
shown  to  be  insufficient,  it  may  be  amended 
within  ten  days  from  the  date  of  said  certifi- 
cate, and  the  said  board  shall  then  make 
like  examination  of  the  amended  petition 
within  ten  days  after  the  amendment. 

"Diere  are  other  provisions  unnecessary  to 
set  out.  An  election  is  provided  for.  Any 
person  sought  to  be  removed  may  be  a  can- 
didate to  succeed  himself,  and  his  name  shall 
be  placed  on  the  ballot  without  nomination 
unless  he  in  writing  requests  otherwise.  M 
some  other  person  than  the  incumbent  shall 
receive  the  highest  number  of  votes,  the  in- 
cumbent shall  thereupon  be  deemed  removed 
from  office  upon  the  qualification  of  his  suc- 
cessor, who  shall  hold  for  the  unexpired 
term. 

It  will  be  seen  that  the  board  of  election 
commissioners  pass  upon  the  sufficiency  of 
the  petition  for  removal. 

It  appears  that  one  official  whose  name 
was  included  in  this  recall  petition  was  not 
then  in  office,  and  two  of  these  officials  were 
not  subject  to  recall,  because  they  were  not 
elected  by  the  people  under  the  terms  of  this 
act  of  1913.  The  election,  had  it  been 
called,  would  have  been  void  as  to  these 
officials.  The  learned  circuit  judge  saw  the 
incongruity  in  this  petition  to  remove  men 
not  subject  to  the  recall  along  with  those 
who  might  be,  and  he  ordered  the  mandamus 
to  apply  only  to  Howse,  Elliott,  and  Wilker- 
son.    It  is  urged  that  this  was  proper. 

We  are  of  opinion  the  action  of  the  court 
of  civil  appeals  lays  down  the  proper  con- 
struction of  this  statute  and  the  practice. 
The  petition  signed  by  the  voters  was  for 
the  removal  of  all  the  officials  jointly.  By 
what  means  can  we  determine  that  the 
people  would  sign  a  recall  as  to  one  or  a 
few,  less  than  all  of  the  officials  T  The  peti- 
tion was  joint  and  proceeded  against  all. 

After  a  judicial  inquiry  by  the  courts  un- 
der the  ouster  bill.  Mayor  Howse  has  been 
ousted  from  office,  and  Commissioner  El- 
liott has  been  restored  to  office.  Wilkerson 
has  resigned.  So,  if  we  were  to  order  the 
L.R.A.1916D. 


writ  of  mandamus,  and  the  election  should 
be  held,  it  cojuld  only  apply  now  to  Elliott, 
the  only  riemaining  officer  subject  to  re- 
moval. How  may  we  know  that  these  2,500 
voters  who  signed  the  joint  petition  for 
removal  would  now  desire  the  removal  of 
Elliott  alone? 

This  illustrates  how  improper  it  is  to  in- 
clude a  number  of  officials  in  one  petition 
or  proceeding  for  removal. 

The  petition  signed  by  the  voters  con- 
stitutes, 80  to  speak,  the  pleading  or  indict- 
ment initiatory  to  remove  an  oflSeiaL  It 
should  be  directed  against  a  single  individ- 
ual for  the  reason,  first,  as  we  think,  that 
it  is  so  contemplated  by  the  act  of  the  legis- 
lature granting  this  remedy  in  the  citj 
charter.  The  act  starts  out  with  the  provi- 
sion that  the  mayor  or  any  commissioner 
elected  by  the  people  under  the  terms  and 
provisions  of  this  act  may  be  removed  from 
such  office  by  the  qualified  voters  of  the  city. 
All  the  way  through  it  grants  authority  to 
proceed  against  an  officer  sought  to  be  re- 
moved, and  nowhere  indicates  that  the 
method  may  be  proceeded  with  against  a 
number  of  officials  jointly.  See  Priv.  Acts 
1913,  chap.  22,  S  32. 

The  impropriety  and  injustice  of  pro- 
ceeding against  a  number  of  persons  in  one 
petition  are  manifest.  It  is  subject  to  ob- 
jection on  the  ground  that  a  voter,  when 
presented  with  the  petition,  must  judge  as 
to  the  question  of  whether  he  shall  ask  for 
a  removal  of  a  number  of  men  or  else  sub- 
mit to  the  retention  in  office  of  all.  He  is 
not  given  the  clear-cut  right  to  pass  on  each 
individual  and  exercise  his  own  individual 
judgment  as  to  that  particular  person.  The 
fact  that  the  petition  stated  the  same  cause 
of  removal  against  all  does  not  cure  it  of 
this  objection.  The  voter  ought  to  have  the 
right  to  judge  singly  against  each  oflSeer  if 
he  so  desires.  The  legislature  evidently  so 
intended. 

The  same  right  to   exercise  independent 
judgment   on   each    separate    official    must 
exist  in  the  initiatory  step  of  removal,  as 
effectively  as  that  the  voter  may  so  exercise 
at  the  ballot  box  bis  right  and  duty  to  elect 
a  new  official  or  recall  an  old  one.    As  well         ' 
might  it  be  said  that  the  voter  shall  be 
compelled   to  vote  for  a  number   of  men 
jointly  and  be  denied  the  right  to  vote  as 
to  each  one  singly,  as  to  say  he  may  not 
judge  of  the  prc^riety  of  holding  in  office         < 
each  individual  official  who  had  been  pre-         | 
viously  elected.    The  initial  step  in  the  re-         I 
moval  is  quite  as  important  as  the  final 
vote  in  the  recall. 

The  official  also  should  have  the  right  to 
be  judged  alone  by  his  fellow  citisens  as  to 
his  own  merits  or  demerits.    That  the  law- 
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recall  we  have  no  doubt.  To  construe  it 
•therwise  would  be  to  attribute  to  the  legis- 
lature the  enactment  of  an  unwise  and  in- 
tolerable law. 

We  have  been  furnished  with  no  citation 
showing  that  any  state  has  permitted  the 
practice  of  including  in  the  petition  for  re- 
call a  number. of  <^cials  to  be  considered 
jointly.  We  take  it  for  granted  that  nose 
can  be  found,  for  counsel  have  prepared  the 
case  with  great  care.  This  indicates  that 
the  practice  is  the  contrary  wherever  the 
remedy  has  been  applied. 

Two  California  cases  have  been  found  and 
cited  where  the  removal  of  several  officials 
occupying  similar  positions  was  sought  by 
separate  petitions  against  each  official,  cir- 
culated and  signed  by  the  voters.  These 
are  Ck)Hn  v.  Richmond,  17  Cal.  App.  706, 
121  Fac.  714,  719,  and  Robinson  v.  Ander- 
son, 26  Cal.  App.  644.  147  Pac  1182.  These 
cases  afford  a  construction  of  the  proper 
practice  under  similar  proceedings  to  that 
now  before  the  court  by  a  state  which  was 
a  pioneer  in  this  remedy  of  recall  of  pub- 
lic officials. 

Those  authorities  cited  by  the  petitioners 
holding  that  the  recall  is  an  efficient  means 
of  removal  and  should  be  given  a  liberal 
construction  do  not  touch  the  question  here, 
-which  is  fundamental  and  goes  to  the  per- 
sonal right  of  the  citizen.  It  is  not  a  mere 
question  of  nicety  of  pleading.  It  is  a 
question  of  construction  of  a  statute  of  the 
state,  and  we  construe  it  in  accord  with  the 
spirit  of  our  institutions. 

This  law  is  intended  as  a  simple,  direct, 
and  just  method  of  declaring  a  public  of- 
ficial unfit  to  hold  a  given  office,  and  gives 
25  per  cent  of  the  voters  the  power  to 
stamp  him  with  disapproval.  When  so  dis- 
approved, he  is  by  that  act  presented  to  all 
the  voters  for  recall.  How  important  it 
is,  then,  to  the  official  himself,  as  well  as 
to  the  public,  that  such  power  be  so  ad- 
ministered as  to  prevent  political  combina- 
tions, those  who  object  to  one  official  com- 
bining with  those  who  object  to  another. 

This  is  not  a  mere  matter  of  pleading,  re- 
quiring a  demurrer  or  plea  in  abatement. 
In  their  initiatory  petition  there  was  a  fail- 
ure to  comply  with  the  statute  providing 
for  the  recall.  The  petition  being  improper- 
ly directed  at  a  nimiber  of  officials  jointly, 
which  is  not  permitted  or  provided  for  in 
the  statute,  it  was  a  void  proceeding. 

In  Bennett  v.  Drullard  (1915)  27  Cal. 
App.  180,  140  Pac  368-370,  the  subject  of 
municipal  legislation  by  an  initiative  peti- 
tion directed  to  the  passage  of  ordinances 
by  the  people  was  before  the  court.  The 
initiative  petition  contained  matters  em- 
IvaeiBg  two  so-called  alternative  proposi- 
tions or  sections  along  with  the  maiii  ordi- 
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nance.  The  ocmclusioa  of  tiie  court  was 
that  the  statute  authorising  such  legisla- 
tion did  not  provide  for  the  two  altemsr 
tive  propositions  to  be  submitted  under  one 
petition.  The  court  declared  the  whole 
petition  void  for  that  reason.  In  that  case 
a  general  rule  sf  plying  as  well  here  as  there 
was  stated  as  follows:  "The  answer  to  all 
of  tiiese  questions  depends  almost  entirely 
upon  the  provisions  of  the  city  charter.  It 
is  agreed  by  the  parties  to  this  proceeding 
that  the  charter  is  a  grant  of  the  powers, 
and  not  a  limitation,  so  that  no  act  can  be 
legally  exercised  thereunder  unless  such  act 
finds  express  authority  in  the  charter  itself, 
or  is  implied  from  some  of  its  express 
terms." 

That  court  cited  for  the  proposition  Mc- 
Quillin  on  Municipal  Corporations,  vol.  1, 
p.  783.  And  this  is  in  accord  with  the  pre- 
vious holdings  of  our  court. 

The  California  court  impliedly  held  that 
to  authorize  the  submission  of  more  than 
one  ordinance  in  one  petition  it  should  have 
been  provided  for  by  the  charter  of  the  city. 
The  court  used  the  following  language :  "On 
the  first  point,  that  is,  the  claim  that  an 
initiative  petition  may  contain  more  than 
one  ordinance,  no  provision  of  the  city 
charter  to  that  effect  has  been  shown  to  the 
court,  and  after  a  somewhat  exhaustive 
search  the  court  has  been  unable  to  find 
any.  On  the  contrary,  in  every  section 
throughout  the  article  of  the  charter  deal- 
ing with  the  initiative,  the  singular,  'ordi- 
nance,' is  used,  and  there  is  nothing  con- 
tained in  said  sections  which  gives  the 
slightest  encouragement  to  the  claim  of  peti- 
tioner." 

Then  going  further  to  the  policy  as  well 
as  the  legality  of  submitting  more  than  one 
ordinance  to  be  voted  on,  and  that  to  be 
the  one  the  voter  had  petitioned  for,  the 
court  further  said :  "Here  is  a  power  grant- 
ed unto  the  people  to  propose  their  own 
laws  for  adoption,  provided  certain  legal 
procedure  be  allowed  to  properly  place  said 
laws  before  the  voters.  Assume,  if  you 
please,  that  certain  features  are  included  in 
such  proposed  laws,  or  in  connection  there- 
with, which  appealed  to  the  voter,  and  in 
fact  served  as  the  controlling  influence  in- 
ducing him  to  sign  the  petition.  Has  he 
not  the  right  to  assume,  and  should  not  the 
law  protect  him  in  the  assumption,  that  he 
will  have  the  opportunity  and  right  to  vote 
for  the  nuttters  which  he  has  petitioned 
for?" 

The  application  of  the  reasoning'  in  the 
California  court  above  quoted  is  apparent. 
The  learned  circuit  judge  eliminated  some 
of  these  officials  from  the  petition  in  order 
to  make  it  apply  to  those  whom  he  con- 
oeived  might  be  legally  removed  from  office. 
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But  how  may  the  court  know  that  tht  re- 
quired number  of  votera  would  have  signed 
the  petition  if  some  of  the  names  had  been 
left  out  of  the  petition! 

In  the  opinion  of  the  California  court  in 
the  case  last  cited,  it  was  hold  that  the 
alternative  features  included  in  the  initia- 
tory petition  rendered  it  void;  that,  em- 
bracing matters  not  permissible,  it  could 
not  be  cured  by  a  revision  by  cutting  out 
the  illegal  features. 

There  is  no  more  reason  for  reading  into 
the  charter  of  Nashville  an  implied  power 
to  include  more  than  one  official  in  a  peti- 
tion for  removal,  than  there  was  for  the 
California  coiu't  to  find  an  implied  author- 
ity in  the  charter  provisions  there  consid- 
ered to  include  in  the  initiative  petition 
more  than  one  ordinance  to  be  voted  on. 
The  principles  there  decided  have  full  ap- 
plication here. 

The  inclusion  of  the  three  officers  in  the 
petition  who  were  not  subject  to  the  recall 
was  illegal,  therefore,  because  neither  the 
election  board  nor  the  court  by  mandamus 
had  the  right  to  split  up  the  recall  petition 
and  segregate  objectionable  features,  and 
submit  to  the  voters  only  those  portions  of 
the  recall  petition  deemed  proper  or  legal. 

The  inclusion  of  unauthorized  and  improp- 
er matter  in  the  petition,  namely,  the  three 
officers  not  subject  to  the  recall,  rendered 
the  petition  dual,  and  for  that  reason  il- 
legal. This  proposition  in  principle  was 
held  in  two  Kansas  cases.  In  one  case  the 
questions  of  purchase  of  an  existing  water 
plant  for  the  city,  and  the  construction  of 
a  new  one,  were  attempted  to  be  included 
together,  submitting  to  the  voters  a  proposi- 
tion to  ieafle  bonds  "to  purchase,  procure, 
provide,  or  contract  for  the  construction  of 
waterworks,"  and  included  in  one  ballot. 
This  was  held  to  be  dual,  and  for  that  rea- 
son illegal,  and  an  election  carried  by  the 
use  of  such  ballots  was  void.    Leavenworth 


V.  Wilson.  60  Kan.  74,  76  Pac.  400,  2  Ann. 
Cas.  367. 

The  other  Kansas  case  is  Hav  v.  Dorn 
(1914)  93  Kan.  392,  3D7,  144  Pac.  235-237. 
This  wag  a  mandamus  suit  to  require  the 
holding  of  a  recall  election.  The  writ  was 
denied  because  the  petition  included  not 
only  a  demand  to  elect  a  successor  to  the 
officer  sought  to  be  removed  for  the  reasons 
stated  in  the  petition,  but  included  without 
statutory  authority  for  it  another  person 
therein  to  be  nominated  or  elected  as  a  suc- 
cessor to  the  officer  sought  to  be  recalled. 
The  supreme  court  said:  "The  statute  does 
not  authorize  the  naming  in  a  recall  peti- 
tion of  another  person  to  be  nominated  or 
elected  as  a  successor  to  the  incumbent  up- 
on his  removal.  Some  electors  might  deaire 
the  recall  of  the  incumbent,  provided  the  i^uc- 
cessor  named  in  the  petition  was  to  be 
elected,  but  otherwise  would  be  opposed  to 
the  recall.  Such  a  petition  presents  to  the 
electors  a  dual  question,  and  is  illegal. 
Leavenworth  v.  Wilson,  supra.  The  peti- 
tion in  such  cases  must  present  the  single 
question,  viz.,  Shall  the  city  officer,  naming 
him,  be  recalled?" 

In  the  note  in  2  Ann.  Cas.  369,  the  il- 
legality of  thus  submitting  dual  matters  to 
the  voters  to  be  acted  upon  jointly,  and 
showing  the  necessity  of  submitting  such 
questions  single  and  separate  from  any 
other  question  that  might  influence  the 
voter,  is  illustrated  by  citation  of  a  large 
number  of  authorities. 

For  these  and  other  reasons  unnecessary 
to  lie  mentioned  we  conclude  that  the  peti- 
tion for  removal  was  absolutely  void,  and 
the  election  commissioners  properly  refused 
to  certify  it  or  provide  for  an  election  un- 
der it.  The  writ  was  granted  in  favor  of 
petitioners,  but,  for  reasons  herein  stated, 
the  judgment  of  the  Court  of  Civil  Appeals 
is  affirmed.    ' 
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t.  OonBtitutlonaUtif,  1108. 
II.  ExoluMveneaa  of  remedy,   1103. 
III.  Necessity    of    legislation    to    carry 
eonstitutioital  provision*  ^nto  e/> 
feet,   1108. 
tV.  Bnforoetnent: 
a.  MandatnMs: 

1.  In  general,  1104. 
g.  Who   is   enMtl«d   t*   %trtt, 
110*. 
h.  Injunction,   1104,  i 

T.  Operation:  ] 

a.  PetiUont 

1.  Contents,   lioa. 
».  Signing,    llOS. 
a.  VertptMtUm,  1107. 
LJtA.iei6D. 


V.  Or—eontinxted. 

4,  Withdrawal  of  names, 

1107. 

5.  Filing,    1107. 

It.  Oondueivenees  of  officer's  e0r- 

tiflcate,     1107. 
e.  Sufficiency  of  certificate, 

1107. 

d.  Duties  of  officer,  11  OS. 

e.  When  recall  n%ay  he  IMd, 

1108. 

f.  Miscellaneous,    1108. 

The  earKer  cases  on  the  recall  are  dis< 
cnsaed  in  the  note  to  State  ex  reL  Top- 
ping V.  Houston,  50  L.R.A.(N.S.)  227. 
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/   ConetitutionaUty. 

For  earlier  cases  on  the  condtitntion- 
ality  of  the  recall,  see  note  in  50  L.R.A. 
(N.S.)  227. 

In  the  absence  of  an  express  inhibi- 
tion in  the  Constitution,  cities  given  a 
constitutional  power  to  frame  their  own 
charter  are  not  impliedly  prohibited 
from  putting  into  practice  the  power  to 
recall  their  officers.  Such  a  provision  is 
not  in  conflict  with  a  constitutional  pro- 
vision that  the  governor  and  other  elec- 
tive state  officers  shall  be  subject  to  im- 
peachment for  certain  offenses,  and  that 
all  elective  officers  not  liable  to  impeach- 
ment shall  be  subject  to  removal  from 
office  in  such  a  manner  and  for  such 
causes  as  may  be  provided  by  law,  and 
that  the  l^slature  shall  pass  such  laws 
as  are  necessary  for  carrying  into  effect 
the  provisions  of  such  article.  Dunham 
V.  Ardeiy  (1914)  43  Okla.  619,  L.R.A. 
1915B,  232,  143  Pac.  331,  Ann.  Cas. 
1916A,  1148.  Nor  is  such  a  provision  in 
conflict  with  the  constitutional  provision 
that  all  laws  in  force  in  the  territory  of 
Oklahoma  at  the  time  of  the  admission 
of  the  state  into  the  Union  which  are  not 
repugnant  to  the  Constitution,  and  which 
are  not  locally  inapplicable,  shall  be  ex- 
tended to  and  remain  in  force  in  the 
state  tintil  they  expire  by  their  own  lim- 
itations, or  are  altered  or  repealed  by 
Uw.    (Okla.)  Ibid. 

II.  Exelualveneaa  of  rmnedy. 

For  discussion  of  this  question,  sec 
note  in  50  L.R.A.(N.S.)  229. 

See  also  State  ex  rel.  Tihotht  ▼. 
HOWBB,  ante,  1090. 

III.  Neceaatty  of  legisUUion  to  carry 
constituUoTial  iM*ovtetona  into  effect. 

In  the  absence  of  legislation  carrying 
into  effect  recall  provisions  contained  in 
a  Constitution,  the  question  arises 
whether  the  recall  is  operative;  in  other 
words,  whether  the  constitutional  pro- 
vision is  self-executing.  Some  Consti- 
tutions expressly  provide  that  the 
provisions  as  to  recall  shall  be  self- 
executing.  In  the  absence  of  such  an 
express  provision  this  question  is  one 
of  construction.  A'  constitutional  pro- 
,  vision  is  self -executing  if  it  enacts  a 
sufficient  rule  by  means  of  which  the 
rights  given  may  be  enjoyed  and  pro- 
tected, or  the  duty  imposed  may  be 
enforced.  Note  on  the  initiative  and 
referendum  in  50  L.R.A.(N.S.)  198.  In 
another  form  it  is  stated  that  constitu- 
tional provisions  are  self-executing 
where  it  is  the  manifest  intention  that 
they  should  go  into  immediate  effect, 
L.R.A.1916D. 


and  no  aocillaiy  legiahttioB  is  necessary 
to  the  enjoyment  of  a  right  given  or  the 
enforcement  of  a  duty  or  a  liability  im- 
posed. State  ex  rel.  Claric  v.  Harris 
(1914)  74  Or.  573,  144  Pae.  109,  Ann. 
Cas.  1916A,  1166. 

The  eonstitntienal  provision  for  the 
recall  of  public  officers  whieh  Hhb  held 
self-exeeuting  in  State  ex  rel.  Clark  v. 
Harris  (Or.)  supra,  fixed  the  maximiun 
percentage  of  electors  required  to  file  a 
petition,  provided  that  the  petition 
should  set  forth  the  reasons,  for  the  re- 
call, and  went  at  length  into  the  details 
of  the  recall.  It  provided  also  that  addi- 
tional legislation  such  as  may  aid  the 
operation  of  the  constitutional  provi- 
sion shiall  be  provided  by  the  legislative 
assembly,  including  provision  for  pay- 
ment by  the  public  treasury  of  the  rea- 
sonable special  election  campaign  ex- 
penses of  the  officer  >  but  the  words  "the 
legislative  assembly  shall  provide,"  or 
any  similar  or  equivalent  words  in  the 
constitutional  provision  or  any  amend- 
ment thereto,  are  stated  not  to  be 
construed  to  grant  to  the  leg^islative 
assembly  any  exclusive  i>ower  of  lawmak- 
ing, or  in  any  way  to  limit  the  "initia- 
tive and  referendum",  powers  reserved 
by  the  people.  With  reference  to  this 
specific  provision  the  court  states  that 
the  legislative  assembly  is  required  to 
pass  sueh  l^slation  as  may  "aid"  the 
operation  of  the  constitutional  provi- 
sion; that  this  does  not  mean  legislation 
to  put  the  section  in  operation,  but  such 
as  will  aid  its  operation;  and  it  seems 
to  imply  that  the  section  will  be  in  oper- 
ation before  such  l^slation  shall  be 
enacted.  The  first  paragraph  of  the 
constitutional  provision  was  to  the  effect 
that  every  publie  officer  in  the  state  ia 
subject,  as  therein  provided,  to  recall  by 
the  l^al  voters  of  the  state,  or  of  the 
electoral  district  from  which  he  is  elect- 
ed. With  reference  to  this  the  court 
states  that  every  officer  is  made  by  this 
section  subject  to  recall  as  provided 
therein,  and  not  as  the  lawmaking  de- 
partment may  provide.  With  reference 
to  the  provision  by  the  l^slative  as- 
sembly for  payment  of  the  eleetioii  ex- 
penses of  an  officer,  the  court  states  that 
the  right  to  have  an  officer  recalled  in 
accordance  with  the  provisions  of  the 
Constitution  is  not  made  dependent  on 
the  passage  of  such  an  act;  that  it  is 
the  duty  of  the  legislative  assembly  to 
pass  such  an  aet,  but  the  right  to  recall 
an  officer  cannot  be  suspended  or  de- 
feated by  the  failure  of  the  leg^islature 
to  do  its  duty  in  the  pramiaea. 

Tke  faet  that  the  eoaatitutional  pro- 
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vinon  was  to  the  effect  that  there  may 
be  required  26  per  cent,  but  not  more, 
of  the  number  of  electors,  to  institnte 
a  petition  for  the  recall  of  aa  c^eer, 
iastead  of  providing:  definitely  what  per 
cent  shall  be  required,  was  held  not  to 
prevent  the  eonstitational  provision 
from  being  self-exeeating;  that  until  the 
l^ialative  assembly  or  the  people  enact 
the  contrary,  every  petition  for  a  recall 
must  be  signed  by  not  less  than  25  per 
cent  of  the  electors.     (Or.)  Ibid. 

IV.  Enforcement. 

«.  Mandatnua. 

1.  In  genenU. 

The  earlier  cases  on  this  question  are 
discussed  in  note  in  60  L.R.A.(N.S.) 
229. 

Where  the  duties  of  the  officer  exam- 
ining the  petition  require  the  exercise 
of  discretion  and  judgment,  his  action 
cannot  be  controlled  by  mandamus. 
Dunham  v.  Ardery  (1914)  4S  OkU.  619, 
L.R.A.  1915B,  232,  143  Pac  331,  Ann. 
Cas.  1916A,  1148.  It  is  stated  in  this 
case  that  the  writ  of  mandamus  was  de- 
nied in  Chesney  v.  Jones  (1912)  31  OUa. 
363,  126  Pac.  716,  on  the  ground  that 
the  duties  of  the  official  were  discretion- 
ary or  quasi  judicial.  There  is  nothing 
ap]>earing  in  the  opinion  in  the  Chesney 
Case,  however,  to  suj^Mrt  this  construc- 
tion, but  that  case  turned  upon  other 
matters  discussed  below. 

When  a  statute  vests  in  the  official 
making  the  examination  a  quasi  judicial 
power  is  a  question  of  the  oonstmetion 
of  particular  statutes.  In  Dunham  v. 
Ardery  (Okla.)  supra,  the  statute  re- 
quired the  petition  to  be  sig^ied  by  elec- 
tors entitled  to  vote  for  a  successor  to 
the  officer  sought  to  be  removed,  after 
providing  for  some  details  with  refer- 
ence to  the  petition.  It  contained  the 
provision  that  within  ten  days  from  the 
date  of  filing  the  petition,  the  city  deik 
shall  examine  and  from  the  voters' 
register  ascertain  whether  or  not  said 
petition  is  signed  by  the  requisite  num- 
ber of  qualified  electors,  and  that  he 
should  attach  to  the  petition  his  certifi- 
cate showing  the  result  of  his  examina- 
tion. Pnmsion  is  then  made  for  an 
amendment  in  case  the  petition  is  shown 
to  be  insufficient,  and  for  another  exam- 
ination after  the  amendment.  The  lan- 
guage of  this  statute  was  held  to  clearly 
indieate  that  the  clerk  is  vested  with  a 
discretionary  and  quasi  judicial  power 
to  determine  whether  the  petition  is  suf- 
ficient; he  is  stated  not  to  be  required 
to  count  a  name,  although  it  appean  on 
L.R.A.1916D. 


the  voters'  register,  if  it  should  appear 
from  the  face  of  the  petition  and  the 
voters'  raster  that  such  party  was  not 
a  legal  voter  under  the  law, — ^the  peti- 
tioner whose  name  appears  upon  the 
petition  and  upon  the  voters'  register 
having  become  ineligible  to  vote  since 
registering  by  reason  of  removal  from 
the  city  or  the  precinct  in  which  he 
iregistered,  or  for  other  reasons.  In 
conclusion  the  court  states  that  the  du- 
ties of  the  clerk  are,  first,  to  decide 
whether  the  petition  in  form  is  sufficient 
and  whether  the  grounds  alleged  come 
within  the  charter;  second,  to  ascertain 
the  total  number  of  votes  cast  for  mayor 
at  the  last  preceding  election;  thud, 
from  an  examination  of  the  petition,  to- 
gether with  the  voters'  register,  to  ascer- 
tain whether  the  required  per  cent  of 
petitioners  have  signed  the  petition; 
fourth,  to  pass  on  the  question  whether 
the  signatures  are  bona  fide  or  forgeries. 
He  must  ascertain  by  comparison  with 
the  voters'  register  whether  the  signers 
are  legally  qualified  electors,  and,  this 
fact  having  been  ascertained,  whether 
they  are  legal  electors  at  the  time  this 
question  must  be  determined  by  looking 
to  the  law  prescribing  the  qualifications 
of  the  voter. 

Mandamus  wUl  not  issue  to  compel  a 
canvassing  board  to  canvass  the  returns 
of  an  election  in  which  invalid  ballots 
were  used.  Wilson  v.  Blake  (1915)  169 
OaL  449, 147  Pac.  129.  As  to  ground  of 
invalidity,  see  infra,  V.  f. 

The  rule  that  in  mandamus  the  right 
of  a  relator  to  relief  must  be  clear  and 
exist  at  the  time  the  relief  is  sought, 
or  his  action  cannot  be  maintained,  is 
not  applicable  in  an  action  in  mandamus 
to  compel  the  clerk  to  call  an  election 
for  the  recall  of  a  public  official,  the 
petitions  for  which  were  not  verified  as 
required  by  law,  but  is  applicable  where 
the  relator  wae  complaining  about  the 
refusal  of  the  dei'k  to  permit  him  to 
attach  the  proper  verifications  after  the 
papers  had  been  filed  as  he  had  a  right 
to  do.  State  ex  rel.  Miller  v.  Beig 
(1914)  97  Neb.  63,  149  N.  W.  61. 

2.  Who  U  entitled  to  tertt. 

For  discussion  of  this  question,  see  the 
note  in  50  L.R.A.(N.S.)  230. 

b.  Iniunetion. 

The  earlier  cases  on  this  question  are 
discussed  in  the  note  in  60  l1BJL(N.S.) 
230. 

Certiorari  proceedings  from  a  judg- 
ment refusing  to  grant  injunctive  relief 
to  restrain  the  city  clerk  from  calling  a 
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special  election  were  dismissed  in  Mills 
V.  Nickens  (1914)  81  Wash.  409,  142 
Pae.  1145,  where  the  cause  was  brought 
before  the  supreme  court  .both  by  writ 
of  certiorari  and  appeal,  and  the  counsel 
by  stipulation  submitted  the  cause  for 
final  determination,  and  it  was  deter- 
mined upon  the  appeal,  the  court  stating 
that  such  determination  manifestly  fur- 
nished a  plain,  speedy,  and  adequate 
remedy. 

See  State  ex  reL  McCauley  v.  Gilliam 
(1914)  81  Wash.  186, 142  Pae.  470. 

V.  Operation. 

a.  Petttion. 

1.  Content*. 

The  naming  in  a  irecall  petition  of  an- 
other person  to  be  elected  as  successor 
to  the  officer  sought  to  be  recalled  invali- 
dates the  petition,  in  the  absence  of  a 
statute  authorizing  such  naming.  Hay 
V.  Dom  (1914)  93  Kan.  392,  144  Pae. 
235.  Such  a  petition  is  stated  to  pre- 
sent a  dual  question  to  the  electors,  and 
for  this  reason  to  be  illegal. 

But  under  a  constitutional  provision 
authorizing  the  recall  and  providing  that 
other  candidates  for  the  office  may  be 
nominated  to  be  voted  for  at  said  sjiecial 
election  and  that  the  candidate  who  shall 
receive  the  highest  number  of  votes  shall 
be  deemed  elected,  whether  he  be  the 
person  against  whom  the  recall  petition 
was  filed  or  another,  it  is  held  not  error 
to  submit  at  the  election  the  question 
whether  the  officer  shall  be  recalled  from 
his  office,  and  besides  this  to  have  appear 
upon  the  ballot  the  candidates  for  the 
office  including  the  officer  sought  to  be 
recalled.  State  ex  rel.  Smith  v.  Barbur 
(1914)  73  Or.  10,  144  Pao.  126.  The 
argument  in  this  case  was  that  it  was 
error  to  submit  the  question  of  recall 
alone,  and  that  the  only  legal  way  the 
Constitution  could  be  complied  with  was 
found  in  the  expression  of  the  electors 
of  their  preference  among  the  candi- 
dates for  the  possible  vacancy  in  office. 
The  answer  to  this  given  by  the  court 
is  that  the  people  are  entitled  to  vote 
directly  upon  the  question  of  recalling 
an  incumbent  of  a  public  jxisition;  that 
it  does  not  necessarily  follow  that  there 
will  be  candidates  in  sudh  an  election, 
but  that  the  right  of  the  people  to  ezer- 
eise  this  prerogative  cannot  be  made  to 
depend  upon  the  presence  of  possible 
candidates  for  the  office. 

As  shown  in  the  subdivision  of  the 
note  in  50  L.R.A.(N.S.)  232,  relating  to 
the  statement  of  cause,  the  grounds 
upon  which  the  recall  is  sought  need  not 
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be  stated  with  technical  accuracy.  A 
statement  of  the  grounds  in  a  petition 
for  the  recall  of  a  supervisor,  that  he 
voted  for  the  allowance  of  a  claim  which 
the  district  attorney  had  advised  the 
board  of  supervisors  was  an  illegal  and 
invalid  claim,  that  he  commercialized 
his  office,  and  in  the  emplojonent  of  labor 
on  the  highways  gave  preference  to 
electors  who  favored  his  own  political 
convictions,  and  that  he  had  little  or  no 
knowledge  of  practical  engineering  or 
the  construction  of  public  highways,  and 
by  reason  of  this  lack  of  knowledge  was 
extravagant  and  wasteful  of  the  high- 
way funds,  was  sustained  as  a  sufficient 
statement  of  cause,  under  a  statute  re- 
quiring the  petition  to  contain  a  state- 
ment of  the  grounds  on  which  the  re- 
moval or  recall  is  sought,  but  providing 
that  the  statement  is  intended  solely  for 
the  information  of  the  electors.  Laam 
v.  McLaren  (1915)  —  OaL  App.  — ,  153 
Pae.  985. 

The  sufficiency  of  the  grounds  is  a 
question  for  the  electors  under  this 
statute.  The  court  cannot  pass  upon  this 
question.  It  is  also  immaterial  whether 
the  grounds  alleged  are  true  or  false. 
(OaL)  Ibid. 

But  under  constitutional  and  statu- 
tory provisions  authorizing  a  recall  for 
malfeasance  in  office,  it  was  assumed 
that  the  sufficiency  of  the  grounds  is  for 
the  court,  in  Pybus  v.  Smith  (1914)  80 
Wash.  65,  L.B.A.  1915A,  285,  141  Pae. 
203,  Ann.  Cas.  1915A,  1145.  The  voting 
by  a  municipal  councilman  for  a  propo- 
sition coming  before  the  council,  in  con- 
sideration of  an  agreement  by  another 
councilman  to  vote  for  a  proposition  in 
which  he  was  interested,  was  there  held 
to  be  within  the  operation  of  the  con- 
stitutional and  statutory  provisions  re- 
ferred to,  and  to  form  sufficient  legal 
cause  for  submitting  to  the  voters  of  the 
city  the  question  of  his  recall  and  dis- 
charge from  public  office. 

Z.  Signing. 

For  earlier  cases  on  sufficiency  of 
signing,  see  note  in  50  L.Il.A.(N.S.)  230. 

The  number  of  signers  required  is 
usually  fixed  at  a  certain  per  cent  of  the 
electors.  It  is  sometimes  fixed  at  a  per- 
centage "of  the  highest  vote  cast"  at  a 
preceding  election.  "The  highest  vote 
cast,"  within  the  meaning  of  such  a  pro- 
vision, was  interpreted  to  mean  the  high- 
est number  of  votes  east  both  for  and 
against  any  proposition  or  candidate  for 
office,  not  simply  the  highest  vote  cast 
for  or  against  any  proposition  or  candi- 
date for  office,  in  State  ex  rel.  Miller  v. 
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Berg  (1914)  97  Neb.  63,  149  N.  W.  61. 
One  of  the  judges,  in  dissenting  from 
this  proposition,  construed  the  expres- 
sion "highest  vote  cast"  to  mean  all  the 
votes  east  at  the  election. 

Where  the  number  of  signers  is  fixed 
at  a  percentage  "of  the  entire  vote  cast 
.  .  .  for  all  candidates  for  the  office 
which  the  incumbent  sought  to  be  re- 
moved occupied,"  and  more  than  one 
ofiicer  of  the  same  kind  is  elected  at  the 
same  election  (as  in  the  case  of  munici- 
pal trustees),  the  electors  voting  for  a 
candidate  for  one  or  all  of  such  offices, 
as  they  see  fit,  the  percentage  should 
be  based  upon  the  total  number  of  bal- 
lots cast  at  the  election.  Robinson  v. 
Anderson  (1915)  26  OaL  App.  644^  147 
Pac.  182. 

As  to  the  number  of  signers,  see  State 
ex  rel.  Clark  v.  Harris  (1914)  74  Or. 
573, 144  Pae.  109,  Ann.  Caa.  1916A,  1156. 

A  question  arose  in  Mills  v.  Nickeus 
(1914)  81  Wash.  409,  142  Pac.  1145,  a 
case  of  the  recall  of  a  member  of  a  coun- 
cil, the  members  of  which  were  elected 
at  different  elections,  as  to  the  meaning 
of  a  constitutional  provision  requiring 
the  percentage  to  be  computed  from  the 
total  number  of  votes  cast  for  all  candi- 
dates "for  his  said  office,  to  which  he 
was  elected  at  the  preceding  election." 
An  election  for  councilmen  had  inter- 
vened between  that  at  which  the  council- 
man sought  to  be  recalled  had  been 
elected  and  the  filing  of  the  recall  peti- 
tion. It  was  held  that  the  percentage 
must  be  computed  on  the  number  of 
votes  cast  at  the  election  for  councilmen 
next  preceding  the  filing  of  the  recall 
petition,  although  that  was  not  the  elec- 
tion at  which  the  councilman  sought  to 
be  recalled  was  elected.  It  is  stated  that 
the  manifest  purpose  of  this  constitu- 
tional provision  is  to  measure  the  num- 
ber of  required  signatures  upon  a  recall 
petition  by  the  required  percentage  of 
the  number  of  votes  cast  at  the  nearest 
preceding  election,  and  to  have  the  ques- 
tion whether  there  shall  be  a  recall  elec- 
tion or  not  decided  by  the  required  per- 
centage of  present  qualified  voters  as 
near  as  that  can  be  ascertained. .  This  ib 
true  although  the  recall  movement  had 
its  inception  prior  to  the  holding  of  the 
later  election,  the  petition  for  the  recall 
having  been  filed  with  the  clerk  as  regis- 
tration officer  after  that  election. 

A  contrary  decision  was  rendered  by 
a  California  district  court  of  appeal  in 
Robinson  v.  Anderson  (Oal.)  supra.  The 
statute  involved  in  the  California  case 
required  26  per  cent  of  the  entire  vote 
cast  "for  all  candidates  for  the  office 
L.R.A.1916D. 


which  the  incumbent  sought  to  be  re- 
moved occupies,  at  the  last  preceding 
r^ular  municipal  election  at  which  such 
officer  was  vo^ed  for."  This  in  the  case 
of  a  recall  movement  against  a  municipal 
trustee  was  held  to  mean  the  election  at 
which  the  trustee  sought  to  be  recalled 
was  voted  for,  and  not  an  intervening 
election  for  other  trustee  offices,  not 
including  that  which  the  officer  in  ques- 
tion occupied. 

The  officer  whose  duty  it  is  to  examine 
the  petition  for  recall  is  by  some  stat- 
utes required  to  determine  whether  it  is 
signed  by  a  Sufficient  number  of  quali- 
fied electors  by  comparison  with  the 
voters'  register.  Under  such  a  statute 
names  not  on  the  voters'  register  cannot 
be  counted  notwithstanding  the  signers 
may  be  qualified  voters  at  the  time  of 
the  filing  of  the  petition.  State  ex  r^l. 
Miller  v.  Berg  (Neb.)  supra.  Such  a 
statute  is  not  dealing  with  the  question 
of  election,  but  is  simply  providing  a 
method  for  determining  who  shall  have 
the. right,  after  an  election  has  been  held 
and  an  official  who  was  elected  has  taken 
his  office,  to  petition  for  the  removal  of 
such  official  before  the  expiration  of  his 
term  of  office.  The  right  to  petition  for 
the  removal  from  office  of  a  public  offi- 
cial is  not  a  right  guaranteed  by  the 
Constitution,  but  simply  a  privilege 
granted  by  the  legislature,  and  the  legis- 
lature in  granting  the  privil^e  may  im- 
pose such  conditions  on  the  exercise  of 
it  as  it  sees  fit. 

A  like  decision  appears  under  a  stat- 
ute requiring  a  petition  for  the  recall  of 
an  o&eer  to  be  examined,  and  the  fact 
whether  the  petition  is  signed  by  the 
requisite  number  of  electors  to  be  deter- 
mined by  inspection  of  the  petition  and 
of  the  registration  books  and  election 
returns.  In  order  that  one  may  be  a 
signer  upon  a  recall  petition,  it  was  held 
necessary  that  his  name  be  upon  the  reg- 
istration books.  Chesney  v.  Jones 
(1912)  31  Okla.  363,  126  Pac.  715. 

In  discussing  the  discretion  which  is 
vested  in  the  officer  in  making  the  exam- 
ination, it  is  stated  in  Dunham  v.  Ardery 
(1914)  43  Okl».  619,  LJl.A.  1915B,  232, 
143  Pac.  331,  Ann.  Cas.  1916A,  1148, 
that  although  the  name  of  a  signer  to  the 
petition  appears  upon  the  voters'  ras- 
ter, if  it  should  appear  upon  the  face  of 
the  petition  and  the  voters'  register  that 
such  party  was.  not  a  legal  voter  under 
the  law,  he  is  not  compelled  to  consider 
and  count  him.  as  such,  under  a  statute 
requiring  the  petition  to  be  signed  by 
electors  entitled  to  vote  for  a  suoeessor 
to  the  incumbent  sought  to  be  removed. 
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Bee    further    discussion    of    this    case 
Bupra. 

The  term  "voters'  register"  as  used  in 
city  charter  providing  that  when  a  peti- 
'tion  for  a  recall  election  is  filed  with 
the  city  clerk,  he  shall  examine  it  and, 
from  the  voters'  register,  ascertain 
whether  the  petition  is  signed  by  the 
requisite  number  of  qualified  electors, 
has  reference'  to  the  precinct  books  re- 
quired by  state  laws  to  be  furnished  by 
the  state  election  board  to  the  county 
election  board,  wherein  the  inspectors  of 
election  are  required  to  transcribe  the 
names  of  all  electors  registered  in  the 
precinct,  arranged  in  alphabetical  order, 
and  to  fill  the  blanks  after  such  names 
with  the  age,  the  street  number,  the  post- 
ofSce  address,  the  politics,  and  the  color 
of  each  elector  as  stated  in  his  registra- 
tion certificate.    (Okla.)  Ibid. 

3.  Verification. 

Where  through  oversight  the  oath  of 
verification  is  not  attached  to  each  paper 
signed  as  part  of  the  petition  for  a  re- 
call, this  omission  may  be  supplied  after 
the  petitions  have  been  filed.  State  ex 
rel.  Miller  v.  Berg  (1914)  97  Neb.  63, 
149  N.  W.  61. 

4.  Withdrawal  of  names. 

The  signers  to  a  recall  petition  may 
withdraw  their  names  at  any  time  be- 
fore final  action  has  been  taken  thereon. 
Thus,  after  the  petition  has  been  filed, 
but  before  it  has  been  acted  upon  by 
the  ofBcial  performing  that  duty,  there 
may  be  a  withdrawal  of  names.  In  case 
the  official  finds  the  petition  insufficient, 
whereupon  time  is  allowed  for  an 
amendment  thereto,  a  withdrawal  may 
be  had  any  time  before  the  expiration 
of  the  time  limited  for  the  amendment, 
but  not  after  the  expiration  of  such 
time.  Hay  v.  Dom  (1914)  93  Kan.  392, 
144  Pac.  235. 

After  the  clerk  to  whom  the  duty  of 
examining  the  petition  is  committed  has 
acted  thereon  and  certified  to  its  snfS- 
ciency,  the  withdrawal  of  names  has  no 
effect  to  prevent  the  election.  Laam  v. 
McLaren  (1915)  —  OaL  A^).  — ,  153 
Pac.  985. 

«.  Filing. 

The  constitutional  provision  that  a  re- 
call petition  shall  be  filed  with  the  officer 
with  whom  a  petition  for  nomination 
to  the  office,  the  incumbent  of  which  is 
sought  to  be  recalled,  should  be  filed,  is 
express  and  mandatory,  and  a  failure  to 
comply  with  this  provision  invalidates 
L.R.A.1916D. 


the  recall  proceeding.  Consequently, 
where  a  recall  of  a  district  attorney  is 
sought  and  the  petition  filed  with  the 
county  clerk,  the  recall  proceeding  is  a 
nullity  where  petitions  for  nominations 
for  district  attorney  are  required  to  be 
filed  with  the  secretary  of  state.  State 
ex  rel.  Mitsker  v.  Dillard  (1914)  73  Or. 
13,  144  Pac.  127. 

A  statute  authorizing  certificates  of 
nomination  for  county  officers  and  dis- 
trict or  precinct  officers  to  be  filed  with 
the  county  clerk,  which  does  not  attempt 
to  amend  the  section  providing  for  the 
filing  of  petitions  for  nomination  with 
the  secretary  of  state,  does  not  change 
this  rule,  since  petitions  for  nomina- 
tions and  certificates  of  nominations  are 
different  instruments  and  their  functions 
are  different.     (Or.)  Ibid. 

For  an  example  of  matters  required 
to  be  filed  with  the  petition,  see  State 
ex  rel.  McCauley  v.  Gilliam  (Wash.) 
infra,  V.  f . 

b.  ConcUuiveneas  of  offieer'a  certificate. 

The  cases  of  Good  v.  San  Diego  and 
Conn  V.  Richmond,  discussed  in  the  note 
in  50  L.B.A.(N.S.)  231,  are  cited  on  the 
conclusiveness  of  the  officer's  certificate, 
in  Laam  v.  McLaren  (1915)  —  Cal.  App. 
— ,  153  Pac.  985.  And  in  the  Laam  Case 
it  is  stated  that,  in  the  absence  of  al- 
leged fraud  or  mistake  or  other  sufficient 
ground  for  challenging  the  correctness 
of  the  clerk's  certificate,  such  certificate 
must  be  held  conclusive.  The  point  of 
attack  in  the  Laam  Case  was  that  after 
the  clerk  had  examined  the  petition  and 
certified  to  its  sufficiency,  a  number  of 
signers  had  withdrawn  their  names  or 
attempted  to  do  so. 

Where  the  officer  making  the  examina- 
tion of  the  petition  is  vested  with  a 
quasi  judicial  authority,  his  decision,  iu 
the  absence  of  fraud  or  an  arbitrary 
action,  is  conclusive  on  the  courts  in  a 
proceeding  for  mt^damus  to  compel  him 
to  call  the  election.  Dunham  v.  Ardery 
(1914)  43  Okla.  619,  L.R.A.  1915B,  232, 
143  Pac.  331,  Ann.  Cas.  1916A,  1148. 

The  fact  that  no  provision  is  made  for 
a  review  of  the  clerk's  decision  by  ap- 
peal does  not  authorize  the  giving  of 
relief  by  mandamus  in  the  absence  of 
fraud  or  an  arbitrary  action  by  the  offi- 
cer making  the  examination  of  the  peti- 
tion.   (OkU.)  Ibid. 

c.  Sufficiency  of  certificate. 

As  to  the  sufficiency  of  the  officers' 
certificate,  see  note  in  50  L.B.A.(N.S.) 
23L 
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d.  Dutiea  of  offloer. 

The  officer  whose  duty  it  is  to  examine 
and  ascertain  whether  a  petition  for  re- 
call is  signed  by  the  requisite  number  of 
qualified  electors,  and  attach  to  said 
petition  his  certificate  showing  the  re- 
sult of  his  examination,  is  not  empow- 
ered to  determine  the  further  question 
whether  the  officer  has  held  office  a  year, 
although  the  statute  prohibits  a  recall 
against  any  officer  until  he  has  actually 
held  his  office  for  that  time.  Poole  v. 
Lawrence  (1914)  86  N.  J.  L.  90,  90  Atl. 
668. 

e.  When  recall  may  be  had. 

For  earlier  cases  on  this  question,  see 
note  in  50  L.B.A.(N.S.)  232. 

Under  a  statute  prohibiting  a  recall 
against  any  officer  until  he  has  actually 
held  his  office  for  one  year,  the  resigna- 
tion of  an  officer  who  has  held  office 
more  than  the  year,  upon  the  initiation 
of  a  movement  for  his  recall,  and  his 
immediate  re-election,  do  not  reUeve  him 
from  the  operation  of  the  recall  statute, 
since  it  is  dear  that  his  action  was  an 
attempt  to  evade  the  law.  Poole  v.  Law- 
rence (1914)  86  N.  J.  L.  90,  90  Atl.  668. 

As  to  what  constitutes  sufficient 
gn:x>und  for  a  recall,  see  supra,  Y.  a,  1, 
particularly  Pybus  v.  Smith,  discussed 
in  that  subdivision. 

As  to  the  right  to  take  action  under 
a  joint  recall  petition,  see  Statb  ex  rel. 
Brown  v.  Howell,  ante,  1097. 

/.  MisoeVUtneous, 

A  statute  requiring  the  filing  by  the 
petitioner  or  petitioners  for  a  recall,  at 
the  time  of  filing  the  recall  petition,  of 
a  statement  giving  the  names  and  post- 
office  addresses  of  all  persons,  corpora- 
tions, and  organizations  who  have  con- 
tributed or  aided  in  the  preparation  of 
the  charge,  and  in  the  preparation,  cir- 
culation, and  filing  of  the  petition^  with 
the  amount  contributed  by  each  and  a 
detailed  statement  of  expenditures,  is 
not  complied  with  by  an  itemized  state- 
ment of  the  receipts  and  expenditures, 
with  pwstofflce  addresses  of  the  contrib- 
utors and  of  those  to  whom  the  money 
was  distributed,  without  any  statement 
of  the  persons,  corporations,  and  organ- 
izations, with  postoffice  addresses,  who 
have  aided  in  the  preparation,  circula- 
tion, and  filing  of  the  petition.  State 
ex  rel.  McCauley  v.  Gilliam  (1914)  81 
Wash.  186,  142  Pac.  470.  It  seems  to 
have  been  assumed  in  this  case  that,  in 
the  absence  of  a  compliance  with  tho 
statutes,  the  recall  election  could  not  be] 
held,  and  the  auditor  was  accordingly 
L.R.A.1916D. 


enjoined  from  taking  any  action  on  the 
recall  petition  until  the  proper  statement 
was  filed. 

Where  it  is  sought  to  recall  two  com- 
missioners having  different  terms  to 
serve,  ballots  which  fail  to  designate  the 
terms  for  which  the  candidates  are  to  be 
elected  invalidate  the  election,  under  a 
statute  requiring  the  term  to  be  printed 
on  the  ballot  as  a  part  of  the  title  of  the 
office,  where  two  or  more  officers  are  to 
be  elected  for  the  same  office  for  dif- 
ferent terms.  Wilson  v.  Blake  (1915) 
169  CaL  449,  147  Pac.  129. 

A  general  statute  giving  to  any  elec- 
tor of  a  city  the  right  to  contest  the 
right  of  any  person  declared  elected  to 
an  office  to  be  exercised  therein,  for  cer- 
tain causes,  does  not  authorize  a  con- 
test by  one  recalled  from  office  on  the 
ground  that  ill^al  votes  were  cast  and 
counted  in  favor  of  his  recall.  Waite  v. 
Brendlin  (1914)  26  CaL  App.  31,  145 
Pac.  739.  No  right  to  contest  a  recall 
election  exists  by  implication  from  the 
absence  of  a  statutory  provision  for  con- 
test. The  ground  specified  in  the  stat- 
utes for  contest  upon  which  reliance  was 
placed  in  this  case  were:  First,  malcon- 
duct  on  the  part  of  the  board  of  judges 
or  any  member  thereof;  second,  ill^:al 
votes.  These  specified  ground  were 
held  limited  by  other  provisions  of  the 
statute  and  its  general  pupose.  The 
statute  relating  to  the  contest  of  elec- 
tions was  enacted  long  prior  to  that  re- 
lating to  the  recalL 

An  action  to  enjoin  the  holding  of  a 
recall  election  was  held  to  be  a  cause 
cognizable  in  equity,  so  that  jurisdiction 
of  an  appeal  from  the  g^nting  of  a 
temporary  restraining  order  and  an 
order  to  show  cause  why  this  should  not 
be  made  perpetual  was  in  the  supreme 
court  instead  of  the  district  court  of 
appeal,  under  the  California  Constitu- 
tion. Laam  v.  McLaren  (1915)  —  CaL 
App.  — ,  151  Pac.  290. 

But  in  Laam  v.  McLaren  (1915)  — 
CaL  App.  — ,  153  Pac.  985,  the  district 
court  of  appeal  assumed  jurisdiction  to 
pass  upon  an  appeal,  and  held  that  a 
temporary  order  restraining  the  calling 
of  a  special  election  for  the  recall  of  an 
officer  is  appealable.  No  question  seems 
to  have  been  raised  in  the  latter  ease  as 
to  the  jurisdiction  of  the  court  of  ap- 
peal, nor  is  any  distinction  attempted 
between  this  and  the  earlier  case.  As 
pointed  out  above,  the  earlier  case  was 
an  appeal  from  an  order  granting  a  tem- 
porary restraining  order  and  an  order 
to  show  cause  why  this  should  not  be 
made   perpetual>   while   the   latter   was 


Digitized  by 


Google 


AmrOTATION— THE  RBCAIJJ. 


1109 


simply  an  appeal  from  a  temporary  re- 
straining order. 

See    Stirtan    t.    Blethea,   51    L.R.A. 


(N.S.)  623,  as  to  the  validity  of  a  con- 
tract to  promote  a  recall  movement. 

,W.  A.  B. 


UTAH  SITPREBfi:  COURT. 

LbUISE  CONWAY,  Respfc, 

V. 

SALT  LAKE  &  OGDEN  RAILWAY  COM- 
PANY, Appt. 

(  —Utah,  — ,  166  Pac.  339.) 

Carrier  —  negligence  —  space  between 
platforms. 

1.  The  maintenance  by  an  electric  inter- 
urban  railway  company  of  a  epace  of  7  to 
10  inches  between  the  platforms  of  cars  in 
its  trains,  between  which  passengers  are 
permitted  to  pass  while  the  trains  are  in 
motioA,  does  not  constitute  prima  facie 
negligence  in  case  a  passenger  falls  between 
them  to  his  injury,  in  attempting  to  pass 
from  one  car  to  another. 

For  other  cases,  see  Evidenoe,  II.  h,  1,  h,  (1), 

in  Dig.  l-5i  y.  8. 
Same  —  necessity  of  light. 

2.  A  railway  company  which  permits  a 
space  between  platforms  of  cars  in  its  train 
over  which  passengers  are  permitted  to 
pass  must  furnish  sufficient  light  after  dark 
to  enable  persons  attempting  to  use  the 
passageway  to  discover  the  danger. 

For  other  eases,  see  Carriers,  11.  g,  e,  in 
Dig.  1-52  N.  8. 

Kvldence  ->  burden  of  proof  —  contrib- 
utory negligence. 

3.  The  burdoi  of  showing  contributory 
negligaice  by  a  preponderance  of  evidence 
is  upon  defendant  in  an  action  to  hold  a 
carrier  liable  for  injury  to  a  passenger,  re- 
gardless of  whether  the  evidence  upon  the 
question  comes  from  plaintiff's  or  defend- 
ant's witnesses. 

For  other  cases,  see  Evidence,  II.  h,  t,  mi 
Dig.  1-Si  V.  B. 

(February  7,  1916.)" 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Web^  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries 
allied  to  have  been  caused  by  defendant's 
n^ligence.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Boyd,  De  Vine,  Af  ISccIes,  for 
appellant: 

There  was  no  evidence  of  negligence  Wfoa 
tbe  part  of  defendant. 

Kllinger  v.  Philadelphia,  W.  A  B.  R.  Co. 
153  Pa.  213,  34  Am.  St.  Rep.  697,  25  Atl. 
1132,  6  Am.  Neg.  Cas.  361;  Hawes  v.  Boe- 


Note. —  For    permitting    space    between 
platforms  of  cars  as  negligenee,  see  annota- 
tion following  this  ease,  post,  1113. 
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ton  Elev.  R.  Co.  192  Mass.  324,  78  N.  £. 
480;  Welch  v.  Boston  Elev.  R.  Co.  187 
Mass.  118,  72  N.  E.  600;  Falkins  v.  Boston 
Elev.  R.  Co.  188  Mass.  163,  74  N.  E.  338; 
Rotiiohild  V.  Central  R.  Co.  163  Fa.  49,  29 
AtL  702,  6  Am.  Neg.  Cas.  382;  Furgason  v. 
Citizens'  Street  R.  Co.  16  lad.  App.  171, 
44  N.  E.  936. 

Messrs.  George  McCormlclc,  Joseph  E. 
Evans,  and  John  6.  Wills  for  respondent. 

Frick,  J.,  delivered  the  opinion  of  tJie 
court: 

The  plaintiff  brought  this  action  to  re- 
cover damages  for  personal  injuries  which 
she  alleged  she  sustained  through  the  de- 
fendant's negligence  while  a  passenger  on 
one  of  its  trains.  She,  in  substance,  al- 
leges in  her  complaint  that  the  defendant 
was  negligent  in  the  following  particulars: 
(1)  That,  owing  to  the  large  number  of 
persons  who  were  about  to  enter  the  cars 
of  the  defendant  at  the  time  and  place  the 
accident  occurred,  defendant  w«s  negligent 
"in  failing  to  provide  servants  for  the 
proper  direction  and  management  of  said 
persons,"  etc.;  (2)  for  failure  to  "provide 
its  passengers  then  and  there  being  with 
sufficient  transportation  accommodation, 
facilities,  and  equipment,"  etc.;  (3)  for 
failure  to  "provide  any  reasmiable  means  for 
passage  from  one  of  its  said  cars  to  tiie  ' 
other;"  and  that  it  did  "negligently  con- 
struct, maintain,  and  opwate  its  said  cars 
so  as  to  leave  an  open  space  between  the 
ends  of  the  platforms  thereof  of  about  17 
inches  distant  in  width,  and  lo  as  to  leave 
said  platforms  inadequately  aad  insuffi- 
ciently lighted  and  illuminated."  The  plain- 
tiff further  alleged  that,  in  entering  upon 
defendant's  train,  consisting  of  four  cars,  at 
about  11  o'clock  at  ni(^t  at  Lagoon  station, 
and  while  said  train  was  standing  still  for 
the  purpose  of  receiving  passengers,  she 
passed  up  the  steps  of  one  car,  and,  on 
reaching  the  platform  thereof,  noticed  that 
the  seats  in  said  car  were  all  occupied  by 
passengers,  and,  in  order  to  obtain  a  seat, 
she,  in  attempting  to  pass  through  the  open- 
ing or  doorway  at  the  end  of  the  vestibule 
of  the  car  she  was  on  to  the  vestibule  of 
the  adjoining  car,  stepped  into  the  space  be- 
tween the  two  cars  existing  as  aforesaid, 
and  fell,  by  reason  of  which  fall  she  sus- 
tained severe  bodily  injuries.  The  evidence 
on  the  part  of  the  plaintiff,  in  brief,  is  to 
the  edeet  that  Lagoon  station  is  a  pleasure 
resort  between  Salt  Lake  City  and  Ogden,! 
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on  the  line  of  defendant'i  electrically  equip- 
ped interurban  railway;  that  on  the  night 
of  July  17,  1913,  there  were  a  large  num- 
ber of  people  at  said  Lagoon  station  from 
Ogdm  city,  among  whom  were  the  plaintiff 
and  some  of  her  friends  or  family ;  that  the 
defendant  provided  a  train  of  four  cars,  one 
of  which  the  plaintiff  boarded  with  a  view 
of  getting  a  seat.  In  describing  what  then 
happened,  the  plaintiff  testified:  "No,  I 
didn't  get  a  seat.  I  was  on  the  platform, 
and  the  platform  was  pretty  well  crowded, 
and  I  asked  Mrs.  Stevens  to  step  aside  to 
allow  me  to  pass,  so  she  tried  to  move  aside, 
and  I  went  to  go  from  one  car  to  the  other, 
and  that  is  the  last  I  remember.  I  fell 
and  don't  know  anything  more  al>out  it.  I 
became  unconscious  and  remained  so  from 
Thursday  until  Saturday  evening." 

On  cross-examination  she  further  testi- 
fled: 

The  platform  wa«  crowded.  I  just 
stepped  up  and  thai  turned.  Mrs.  Stevens 
was  standing  there,  and  I  asked  her  to  step 
aside  and  allow  me  to  paas  from  one  ear  to 
the  other.  That  wonld  be  the  one  south  of 
the  one  I  was  on.  I  don't  know,  but  I 
suppose  I  just  took  one  step  and  supposed 
it  was  all  inclosed  like  an  ordinary  train. 

Q.  And.  you  just  started  to  walk  right 
through,  looking  over  into  the  other  car? 

A.  Yes,  sir. 

Q.  You  were  looking  into  the  other  car 
to  see  if  you  could  get  a  seat  while  you 
were  walking  through? 

A.  To  see  if  there  was  any  chance.  Botii 
platforms  were  crowded. 

Q.  When  you  started  to  walk  between 
these  cars,  you  were  looking  right  ahead  of 
you,  into  the  ear? 

A.  There  was  no  way  of  looking  down; 
there  was  too  much  of  a  crowd  tiiere. 

Q.  Was  there  a  crowd  between  the  cars? 

A.  Standing  just  like  tiiey  were  as 
crowded  as  they  could  be. 

Q.  Was  there  a  crowd  of  people  standing 
between  the  two  carat 

A.  I  suppose  there  was. 

Q.  You  suppose  there  wast  Well,  was 
there? 

A.  Well,  no.    How  could  they  be  between  T 

Q.  That  is  what  I  am  asking  you.  There 
were  no  people  between  the  cars? 

A.  No. 

Q.  So  that  the  croM-d  of  people  didn't 
prevent  you  from  looking  down  between  the 
cars? 

A.  It  wasn't  light  enough  to  see,  if  I  had 
looked  down. 

Q.  How  do  you  know?  You  didn't  look 
down? 

A.  My  gracious  I     The  lights  weren't  good 
that  night  anyway. 
L.R.A.1916C. 


Q.  But  you  didn't  look  downT 
A.  I  naturally  wouldn't  look  down. 
Q.  And  you  didn't  look  down! 
A.  I  didn't  look  down,  no. 

Mrs.  Stevens,  who  was  a  witness  for  the 
plaintiff,  testified:  "The  platform  was 
packed.  In  the  car  it  was  packed  all 
through.  I  was  backed  right  up  against  the 
brake,  and,  when  Mrs.  Conway  asked  me,  1 
was  talking  to  her,  and  then  I  turned  to 
my  husband,  and  the  nest  I  remember  is 
her  speaking  to  me  and  asking  me  if  I 
would  move  so  that  she  could  pass  through 
to  the  car  on  the  south.  The  next  I  remem- 
ber is  turning  and  seeing  her  step  right 
into  the  chain.  There  was  a  chain  that 
linked  the  cars  together,  and  her  foot 
caught  right  in  there,  and  she  fell  toward 
the  west,  and  her  head  struck  the  ground, 
or  the  track;  I  don't  know  which.  I  could 
not  say  what  the  space  was  between  the 
cars,  but  I  think  it  was  the  ordinary  space, 
somewhere  about  a  foot,  I  should  judge." 

Apart  from  the  evidence  that  there  was 
much  crowding  in  getting  onto  the  cars  and 
on  the  platforms  thereof,  and  the  evidence 
respecting  plaintiff's  injuries,  the  foregoing 
is  practically  all  the  evidence  in  respect  of 
how  the  plaintiff  was  injifred  and  the  condi- 
tion of  the  platforms  of  the  cars,  and  the 
lig)iting  thereof. 

Upon  substantially  the  for^^>ing  evidence, 
the  defendant  moved  for  a  nonsuit  upon  two 
grounds:  (1)  That  the  plaintiff  had  failed 
to  establish  any  n^ligence  on  the  part  of 
the  def aidant;  and  (2)  that  the  evidence 
"affirmatively  shows  that  the  direct  cause 
of  the  accident  is  due  to  the  negligence  cl 
the  plaintiff  herself."  The  motion  was 
denied,  and  the  defmdant  then  produced 
evidence  to  the  effect  that  its  cars  were  of 
the  standard  type  and  make  used  by  inter- 
urban and  city  railways;  that  it  was  im- 
practical to  build  platforms  on  cars  used 
for  city  and  interurban  travel  whicli  would 
come  in  dose  contact  like  those  on  stand- 
ard Pullman  cars  used  on  ordinary  steam 
railways;  that  the  reason  why  such  plat- 
forms were  not  in  general  use  and  could 
not  be  successfully  operated  on  city  and 
interurban  railways  was  on  account  of  the 
short  curves  on  such  lines.  It  was,  how- 
ever, conceded  by  defendant's  expert  wit- 
nesses testifying  upon  that  question  that 
there  were  no  very  short  or  sharp  curves 
on  defendant's  line;  that  the  cars  in  use  by 
defendant  could  be  operated  on  a  SO-degree 
cuvve,  while  the  shortest  curve  on  its  line 
is  about  60  degrees;  that,  while  said  line 
of  railway  is  constructed  and  operated  into 
the  cities  of  Salt  Lake  and  Ugden,  yet  there 
are  no  curves  shorter  than  60  degrees  in 
either  city  or  on  the  main  line.    Defendant 
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also  proved  that  the  car  platfoonos  were 
necessarily  required  to  be  rounded  at  the 
ends  thereof  so  tiiat  the  space  between  the 
platforms  would  be  wider  at  the  sides  than 
it  would  be  at  the  center  where  the  ears 
were  coupled  together  and  where  the  passen- 
gers pass  from  one  car  to  the  other;  that 
the  space  between  the  cars  in  the  center 
of  the  platform  was  about  7  inches  wide, 
while  farther  out  towards  tiie  sides  of  the 
cars  the  space  would  be  about  10  inches.  It 
will  be  remembered  that  Mrs.  Stevens  testi- 
fied that  she  judged  the  space  between  the 
cars  in  question  on  the  night  in  question 
was  about  a  foot. 

The  defendant's  evidence  was  not  contro- 
verted. After  all  of  the  evidence  was  in, 
the  defendant  moved  the  court  for  a  directed 
verdict  in  its  favor,  which  motion  the  court 
denied,  and  submitted  the  case  to  the  jury 
upon  the  evidence  and  instructions,  some  of 
which  were  exerted  to  by  the  defendant, 
and  which  will  be  noticed  hereinafter.  The 
jury  returned  a  verdict  for  the  plaintiff, 
upon  which  the  court  entered  judgment, 
from  which  the  defendant  appeals. 

Among  other  instructions,  the  court  gave 
the  following:  "While  the  mere  fact  that 
an  accident  has  happened  is  not  sufficient 
proof  to  charge  the  defendant  with  negli- 
gence, yet  in  this  ease  the  court  instructs 
you  that  if  you  find  from  the  evidoioe  that 
while  the  plaintiff  was  a  passenger  on  de- 
fendant's car,  and  while  she  was  attempting 
to  pass  from  one  car  to  another,  she  was 
injured  by  reason  of  there  being  an  open 
space  between  the  vestibule  platforms  of 
said  cars,  then  the  court  charges  you  that 
she  has  proved  such  facts  as  constitute 
prima  facie  evidence  of  negligence  on  the 
part  of  the  defendant,  and  that  the  burden 
is  cast  upon  the  defendant  to  show  that  it 
was  not  negligent  with  respect  to  said 
passageway  witiiin  the  meaning  of  the  in- 
structions heretofore  given  you." 

The  defendant  excepted  to  tiiat  portion  ^f 
the  instruction  we  have  copied,  and  now  in- 
sists that  the  giving  thereof  constituted 
prejudicial  error. 

It  will  be  ohserved  that  the  court  charged 
the  jury  that,  if  they  found  that  there  was 
"an  open  space  between  the  vestibule  plat- 
forms of  said  cars,"  such  fact,  standing 
alone,  was  sufficient  to  "constitute  prima 
facie  evidence  of  negligence  on  the  part  of 
the  defendant."  In  other  words,  the,  charge 
was  to  the  effect  that  the  plaintiff  had  made 
out  a  prima  facie  case  if  she  proved  that 
there  was  any  space  between  the  vestibule 
platforms  of  tlie  cars  from  one  of  which 
she  was  in  the  act  of  passing  to  the  other 
when  she  fell.  The  question  of  whether  to 
permit  such  space  to  exist  between  cars 
operated  on  elevated  street  railways  con- 
L.R.A.1916D. 


atituted  negligence  has  been  passed  on  by 
the  supreme  judicial  court  of  Massachu- 
setts in  the  following  cases:  Welch  v.  Boa- 
ton  Elev.  R.  Co.  187  Mass.  118,  72  K  E. 
600;  Falkins  v.  Boston  Kiev.  B.  Co.  188 
Mass.  153,  74  N.  E.  338;  Hawes  v.  Bos- 
ton Elev.  R.  Co.  192  Mass.  324,  78  N.  E. 
480.  In  the  Falkins  Case  the  space  between 
the  platforms  of  the  cars  was  shown  to  be 
7i  inches.  The  gist  of  the  decision  is  re- 
flected in  the  headnote,  which  reads  as  fol- 
lows: "It  was  not  negligence  for  an 
elevated  railroad  company  to  permit  an 
open  space  in  the  passageway  between  the 
platforms  of  its  cars,  made  necessary  by 
sharp  curves  in  its  line,  and  to  impliedly 
invite  passengers  to  use  such  passageway 
at  stations  in  going  between  the  cars  with- 
out informing  them  in  words  of  the  exist- 
ence of  such  open  space." 

In  Hawes  v.  Boston  Elev.  R.  Co.  supra, 
the  evidence  showed  that 'the  space  between 
ihe  platforms  was  7  inches  at  the  nearest 
point,  and  11  inches  at  the  widest  point,  and 
the  court  held  that  merely  to  show  that 
there  was  such  a  space  was  not  evidence  of 
negligence.  In  the  course  of  the  opinion, 
the  court  says:  "We  see  no  evidence  of 
negligence  on  the  part  of  the  defendant. 
There  is  nothing  to  show  that  the  space 
between  the  cars  could  have  been  made  any 
less,  or  that  the  ends  of  the  platforms  could 
have  been  made  any  different.  The  defend- 
ant was  not  bound  to  warn  the  plaintiff,  of 
the  space  between  the  cars,  or  to  assist  her 
in  crossing  from  one  to  the  other." 

The  foregoing  cases  are  referred  to  in  1 
Nellis  on  Street  Railways,  2d  ed.  §  290,  and 
no  other  cases  are  by  the  author  referred  to 
ciHitrary  to  the  rule  laid  down  by  the 
Massacliusetts  court. 

In  Furgason  v.  Citizens'  Street  R.  Co. 
16  Ind.  App.  171,  44  K.  E.  936,  it  is  held 
that  the  company  is  not  liable  for  injuries 
resulting  to  one  passenger  from  the  crowd- 
ing or  pushing  of  other  passengers.  Roth- 
child  V.  Central  R.  Co.  163  Pa.  49,  29  Atl. 
702,  6  Am.  N^.  Cas.  382,  is  in  principle  the 
same  as  the  eases  cited  from  Massachusetts. 
While  plaintiff's  counsel,  in  their  brief, 
question  the  soundness  of  the  cases  from 
Massachusetts,  yet  they  have  failed  to 
refer  to  any  case  which  holds  to  the  con- 
trary, and,  after  a  somewhat  extended 
search,  we  have  not  been  able  to  And  any. 
We  cannot  see  how  it  can  he  said  that  the 
mere  fact  that  there  is  an  open  space  to  the 
extent  shown  by  the  evidence  between  the 
platforms  of  two  connecting  cars  cMisti- 
tutes  negligence. 

The  burden  of  showing  negligence  was 
upon  the  plaintiff.  In  view  of  the  fore- 
going statement  of  the  law,  defendant's 
counsel  insist  that  the  court  erred  in  not 
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granting  their  motion  for  a  nonsuit,  and 
also  erred  in  refusing  to  direct  a  verdict 
in  favor  of  tiieir  client.  We  cannot  go  to 
that  extmt.  While  it  is  true,  as  we  have 
seen,  that  by  merely  showing  that  there  was 
a  space  between  the  cars  the  plaintiff  failed 
to  prove  negligence,  yet  she  also  alleged  that 
the  defendant  was  negligent  in  not  suffi- 
ciently lighting  or  illuminating  the  space 
between  the  car  platforms  so  that  such 
space  could  be  seen,  and  that  passengers 
could  thus  avoid  stepping  into  the  same. 
True,  plaintiff  testified  that  she  did  not 
look  down  in  attempting  to  pass  between 
the  cars,  but  she  also  stated  the  reason  why 
she  did  not,  and  the  court  correctly  charged 
the  jury  with  respect  to  her  duty  in  that 
regard,  and  further  charged  under  what  dr- 
cumstances  Ae  would  be  prevented  from 
recovering.  The  jury  found  the  facts  in 
favor  of  the  plaintiff  in  that  respect.  There 
was  at  least  some  substantial  evidence  re- 
specting the  insufficiency  of  light,  and  that 
the  space  between  the  car  platforms  was  not 
properly  or  sufficiently  illuminated.  There 
was  evidence  both  ways  npon  that  subject, 
but  the  ultimate  fact  was,  nevertheless,  for 
the  jury.  While,  as  we  have  pointed  out, 
merely  to  permit  a  space  to  exist  betweoi 
the  car  platforms  did  not  constitute  negli- 
gence, yet  we  are  clearly  of  the  opinion  that 
where  any  considerable  space  was  permitted 
between  the  car  platforms  so  that  passen- 
gers could  or  might  step  into  the  same,  and 
where,  as  here,  the  defendant  impliedly  in- 
vited the  passengers  to  pass  fr<Mn  cme  car 
to  the  other  over  the  space  aforesaid,  it  was 
its  duty  in  the  nighttime  to  furnish  suffi- 
cient light  to  permit  the  passengers  to  see 
such  space,  so  tiiat  they  could  avoid  step- 
ping into  it  in  passing  from  one  car  plat- 
form to  the  other.  While,  as  has  been 
pointed  out  by  the  Massachusetts  court,  no 
duiy  rested  upon  the  defendant  to  warn  the 
passengers  of  the  existing  space  in  the  day- 
time, for  the  reason  that  it  was  open  and 
visible  to  all,  yet,  -  in  the  darkness  of  the 
night,  we  think  it  was  the  duty  of  the  de- 
fendant, either  to  warn  the  passengers  of 
the  spacer  or  to  have  sufficient  light  be- 
tween the  car  platforms  that  one  passing 
from  one  to  the  other  could  see  and  avoid 
stepping  into  the  space.  To  hold  otherwise 
would  permit  the  defendant  to  maintain  a 
dangerous  trap  with  impunity.  Such  is  not 
the  law.  There  was  therefore  sufficient  evi- 
d«ice  upon  the  charge  with  respect  to  insuf- 
ficient light  to  take  the  case  to  the  jury. 
The  court  therefore  committed  no  error  in 
denying  the  motions  to  which  we  have  re- 
ferred. 

Complaint  is  also  made  of  instruction  No. 
3,  given  by  the  court  on  its  own  motion.  It 
L.R.A.1916D. 


is  contended  thai  the  instruction  is  erro- 
neous because  it  places  the  burden  of  proof 
upon  the  defendant  to  show  that  it  was  not 
practical  to  operate  its  cars  without  leaving 
some  space  between  the  ends  of  the  plat- 
forms. The  instruction  was  framed  upon 
the  theory  that  the  mere  fact  that  there 
was  a  space  between  the  car  platforms  was 
IHrima  facie  evidence  of  negligence.  We 
have  already  shown  that  such  a  theory  can- 
not be  maintained.  Hence  the  instruction 
was  faulty  in  t^at  regard. 

Instruction  No.  4  is  also  complained  of. 
That  instruction  is  subject  to  criticism  only 
because  it  confirms  other  instructions  which, 
for  the  reasons  already  stated,  were  in 
themselves  faulty. 

What  haa  been  said  also  covers  defend- 
ant's assignments  respecting  the  court's  re- 
fusal to  charge  the  jury  as  requested  by  it. 

In  view  of  what  has  already  been  said 
herein,  it  could  subserve  no  useful  or  prac- 
tical purpose  to  point  out  wherein  the 
offered  requests  were  faulty,  or  whether 
they  stated  correct  principles  of  law.  The 
trial  court,  in  following  the  law  as  herein 
indicated,  will  not  commit  the  error  com- 
plained of  again.  In  this  connection,  we 
desire  to  add,  however,  that  request  No.  4, 
offered  by  the  defendant,  does  not  correctly 
state  the  rule  with  respect  to  the  burden 
of  proof  upon  the  question  of  contributory 
negligence.  The  true  rule  in  this  jurisdic- 
tion is  that  when  the  evidence  is  conflict- 
ing, or  when  different  info'ences  may  be 
drawn  therefrom,  the  burden  of  establishing 
contributory  negligmoe  is  upon  the  defend- 
ant, regardless  of  whether  the  evidence  with 
regard  thereto  ennes  from  the  plaintilTs  or 
the  defendant's  witnesses,  and  in  either 
event  contributmry  nei^igence  must  be  estab- 
lished by  a  preponderance  of  the  evidence 
given  upon  that  subject.  Request  No.  4  waa 
faulty  in  not  placing  the  burden  of  proof 
upon  the  defendant,  although  contributoiy 
n^ligence  may  have  been  inferable  from 
the  testimony  produced  by  the  plaintiff. 

For  the  reasons  hereinbefwe  stated,  the 
judgment  is  reversed,  and  the  cause  is  re- 
manded to  the  District  Court  of  Weber 
County,  with  directions  to  grant  a  new  triaL 
Appellant  to  recover  costs. 

McCarty,  J.,  concurs. 

Stranp,  0.  J.: 

I  concur.  Under  the  eividenoe  I  think 
the  question  of  the  negligence  was  whoUy 
one  of  fact,  which,  to  establish,  the  plain- 
tiff had  the  burden,  and  that  where  the 
court  told  the  jury  certain  things  consti- 
tuted a  prima  facie  case  of  negligence,  h* 
invaded  the  province  of  the  jury. 


Digitized  by 


Google 


ANNOTAnON—CARRIEE— SPACE  BETWEEN  "KUATFOKMS  OP  CARS.     1118 


Annotation — Carrien:  ptfrnttting  space  between  platforms  of  can  as 

negligence. 


CoNWAT  y.  Sai/t  Lake  &  0.  B.  Co. 
ante,  1109,  finds  sabstantial  support  for 
its  decision  tliat  a  railroad  company  is 
not  n^ligent  in  permitting  an  open  space 
between  cars  in  ordo:  that  trains  may 
safely  take  the  curves  in  the  tracks. 

Thns,  that  a  railroad  company  using 
a  subway  eontaining  many  shaip  curves 
is  not  negligent  in  so  operating  its 
trains  that  when  the  ears  are  standing 
on  or  going  around  a  curve  a  space  be- 
tween the  platforms  of  two  ears  is  left 
sufficient  to  permit  the  foot  and  leg  of 
one  to  enter  was  held  in  Welch  v.  Bos- 
ton Mev.  B.  Co.  (1906)  187  Mus.  US, 
72  N.  £.  500;  Falkins  v.  Boston  Elev. 
R.  Co.  (1905)  188  Mus.  163,  74  H.  E. 
338;  Hawee  v.  Boston  Elev.  B.  Co. 
(1906)  192  Mass.  324,  78  N.  E.  480. 

Nor  was  it  negligence  for  the  rail- 
way company  to  permit  passengers  to 
pass  from  one  car  to  another  without 
warning  them  of  the  danger  of  stepping 
into  the  open  space.    (Mass.)  Ibid. 

It  was  pointed  out  in  the  Falkins  Case 
that  'the  uncontradicted  evidence  tend- 
ed to  show  that  it  was  necessary  to  have 
this  space  between  the  cars  because  the 
grades  of  the  defendant's  road  were 
heavier  and  the  curves  sharper  in  por- 
tions of  the  subway  than  on  any  other 
elevated  system."  And  the  court  added 
that  "the  defendant  had  no  responsibil- 
ity for  the  mode  of  construction  of  its 
subway,  which  was  built  under  legisla- 
tive authority  as  a  great  pnblie  woik  by 
the  city  of  Boston,  and  afterward  leased 
to  the  defendant,"  and  stated  that  no 
evidence  was  offered  tendiiig  to  show 
that  there  was  any  other  practical  mode 
of  construction  of  the  cars  which  would 
have  been  safer  and  better.  In  the 
Hawes  Case,  the  court  stated  that  "the 
defendant  introduced  evidence  which 
was  uncontradicted  that  the  curves  of 
the  platforms  of  the  cars  were  deter- 
mined by  the  shortest  curve  which  it 
was  necessary  for  cars  coupled  together 
to  pass,  and  were  no  greater  than  was 
required,  and  that  experiments  had  been 
made  with  the  Gould  BoSer  coupling, 
which  was  best  device  known  for  cover- 
ing the  space  between  the  ends  of  cars, 
and  'the  couplers  went  to  pieces.'" 
While  the  court  considered  the  question 
of  negligence  in  the  construction  of  the 
cars,  the  real  question  was  considered  to 
be  as  to  whether  it  was  the  duty  of  the 
railway  company  to  have  a  man  who 
should  warn  every  passenger  who  was 
]j.R.A.19ieD. 


about  to  step  from  one  ear  to  another 
of  the  danger  of  stepping  into  the  open- 
ing; which  question  was  decided  in  the 
negative. 

In  Louisville,  N.  A.  &  C.  B.  Co.  v. 
Stout  (1896)  66  m.  App.  298,  where  a 
passenger  about  to  enter  the  coach,  the 
platform  of  which  was  vestibuled, 
stepped  aside  to  allow  a  lady  to  enter 
first,  and  his  foot  and  leg  went  between 
the  two  coaches,  the  space  between  the 
coaches  being  caused  by  the  cars  going 
around  a  curve,  it  was  held  that  negli- 
gence could  not  be  imputed  to  the  rail- 
road company  because  it  did  not  have  a 
mat  covering  the  opening  throughout  the 
entire  width  of  the  platform,  of  sufS- 
eient  width  to  cover  any  space  caused 
by  the  swinging  and  the  swaying  of  a 
train  in  making  a*  curve.  The  court 
stated  that  a  mat  upon  the  floors  of  the 
platforms  and  upon  and  across  the  ends 
of  the  platforms  where  they  come  to- 
gether would  have  no  connection  with 
the  vestibuling  of  a  train,  nor  does  a 
mat  enter  into  the  construction  or  oper- 
ation of  the  vestibule  or  of  the  train 
itself;  and  added,  that  while  it  might 
conceive  that  a  narrow  mat  might  ex- 
tend with  reasonable  safety  from  one 
platform  to  another  in  the  center  line  or 
on  the  axis  of  the  platform,  it  would 
call  attention  to  the  fact  that  it  was  not 
between  the  platform  at  the  center  that 
the  injured  party  stepped,  and  stated 
that  it  thought  that  a  wide  mat  that 
would  cover  the  opening  throughout  the 
entire  width  of  the  platform  would  be 
a  source  of  danger  in  the  swaying  and 
swinging  of  a  train  when  making  a 
curve,  instead  of  an  appliance  of  safety. 
The  court  said  further  that  there  was  no 
proof  that  such  a  mat  was  a  proper 
equipment  of  the  train  in  question,  or 
of  any  like  train;  and  there  was  no  suf- 
ficient proof  that  such  a  mat  was  cus- 
tomary or  in  such  general  use  among 
railways  as  a  measure  of  safety  to  their 
passengers  as  would  require  the  railroad 
company  to  supply  its  cars  with  them. 

In  Merwin  v.  Manhattan  B.  Co.  (1888) 
48  Hun,  608,  1  N.  T.  Supp.  267,  5  Am. 
Neg.  Cas.  441,  where  one  standing  on 
the  crowded  platform  of  a  coach,  in  con- 
sequence of  the  pressure  made  by  out- 
coming  passengers,  stepped  back  and 
fell  between  the  platforms,  it  was  held 
that  the  railway  company  was  negligent 
in  not  providing  suitable  safeguards  to 
prevent    such    an    accident.     It    would 
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seem  that  the  space  through  -whioh  the 
passenger  fell  was  toward  the  outside  of 
the  platforms,  due  to  the  curving  of  the 
platforms  so  as  to  permit  the  cars  to 
go  around  curves.  The  duty  to  cover 
the  space  was  not  raised  or  considered, 
but  the  negligence  attributed  to  the 
railroad  company  was  the  failure  to 
have  chain  guards  hooked  from  the 
stanchions  of  one  platform  across  to  the 
stanchions  on  the  other  car,  which 
would  have  tended  to  lessen  the  danger 
of  falling  into  the  open  space. 

There  have  been  a  few  cases,  easily 
distinguishable  from  the  preceding  cases, 
which  have  held  that  for  a  railroad  com- 
pany to  permit  an  opes  space  between 
its  ears  constituted  negligence,  or  at 
least  presented  a  question  for  the  jury. 

Thus,  in  St.  Louis  Southwestern  B. 
Co.  V.  Keitt  (1903)  —  Tex.  Civ.  App. 
— ,  76  S.  W.  311,  the  railroad  company, 
in  changing  the  drawheads  of  its 
coaches,  used  a  chain  coupling  which 
left  a  space  between  the  coaches  of  18 
inches,  which  space  was  covered  by 
planks  which  were  nailed  at  one  end  and 
left  loose  at  the  other,  and  it  was  held 
that  the  use  of  such  coupling  and  such 
"walk  way"  was  negligence  as  to  one 
who,  in  passing  from  one  car  to  another, 
lost  his  balance  and  was  thrown  from 
the  car  as  a  result  of  a  moving  of  the 
planks. 

A  railroad  company  which  negligently 
uses  as  a  passenger  car  a  baggage  car 
without  a  platform  cannot  defeat  recov- 
ery for  the  death  of  one  who,  not  know- 
ing of  the  absence  of  a  platform,  fell 
between  the  cars  in  passing  from  the 
baggage  car  to  a  passenger  coach,  be- 
cause of  the  fact  that  he  voluntarily 
left  his  seat  in  the  passenger  car,  the 
act  of  such  person  not  being  negligence 
per  se,  so  as  to  overcome  the  negligence 
of  the  railroad  company  in  using  such 


defective  car,  Louisville  &  N.  E.  Co. 
v.  Berg  (1896)  17  Ky.  L.  Kep.  1105,  32 
8.  W.  616. 

Negligence  on  the  part  of  a  railroad 
company  was  held,  in  Central  of  Georgia 
R.  Co.  V.  Storrg  (1910)  169  Ala.  361, 
53  So.  746,  to  be  a  question  for  the  jury 
where  there  was  evidence  to  support  the 
allegation  that  the  injuries  of  one  who 
got  his  foot  caught  between  the  bumpers 
of  two  cars  while  crossing  from  one  ear 
to  another  were  caused  either  by  the  im- 
proper action  of  the  air  brake,  or  be- 
cause the  space  between  the  two  cars 
was  not  covered. 

And  in  St.  Louis,  L  M.  &  S.  B.  Co. 
V.  Snell  (1907)  82  Ark.  61,  100  S.  W. 
67,  where  one,  after  boarding  a  train, 
stood  for  a  moment  in  the  vestibule  on 
the  iron  covering  over  the  bumpers  be- 
tween two  ears,  and  was  thrown  down  by 
the  violent  backing  of  an  engine  in  the 
coaches,  and,  because  of  the  fact  that 
the  iron  covering  was  not  properly  in 
place,  her  feet  were  caught  between  the 
bumpers,  it  was  held  that  the  question 
as  to  the  negligence  of  the  railroad  com- 
pany in  failing  to  keep  such  covers  in 
place  was  properly  submitted  to  the 
jury. 

But,  in  Snowden  v.  Boston  &  M.  R. 
Co.  (1890)  151  Mus.  220,  24  N.  E.  40, 
3  Am.  Neg.  Cas.  865,  where  a  passen^r 
in  passing  f roiti  one  platform  to  another, 
the  distance  between  which  was  6  inches, 
without  looking,  placed  her  foot  upon 
the  buffers  just  as  the  train  started,  and, 
owing  to  the  buffers'  opening  by  the 
starting  of  the  train,  her  foot  slipped 
between  the  buffers  and  was  injmred,  it 
was  held  that  contributory  negUgence 
barred  recovery,  there  being  no  discus- 
sion whatever  as  to  whether  the  railroad, 
company  was  negligent  in  permitting  the 
space  between  the  coaches.       J.  H.  B. 
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ALBERT  F.  TIMME,  Appt., 

v. 
JOHN  H.  KOPMEIER,  Respt. 

(162  Wis.  571,  156  N.  W.  961.)i 

Corporation  —  contract  of  director  to 
repurchase  stock  from  manager  —  va- 
lidity. 

A  contract  by  a  director  of  a  corporation. 


Note.  —  As  to  validity  of  contract  or 
option  by  director  for  purchase  of  stock  of 
employee  of  corporation  upon  discontinuance 
of  employment,  see  annotation  following 
this  case,  post,  1117. 
L.R.A.1916D. 


without  the  knowledge  of  the  stockholders, 
to  repurchue  stock  sold  to  the  manager  of 
the  corporation,  upon  discontinuance  of  hia 
employment  from  any  cause,  is  contrary  to 
public  policy  and  void. 
For  oth^r  cases,  see  Contracts,  III.  o,  S,  «h 
Dig.  1-52  If.  8. 

(March  14,  1916.) 

i  PPEAL  by  plaintiff  from  a  judgment  of 
J\.  the  Circuit  Court  for  Milwaukee  Coun- 
ty  in  defendant's  favor  in  an  action  brought 
to  recover  the  value  of  certain  shares  of 
stock  on  a  contract  of  repurchase  of  the 
stock  bought  by  plaintiff  from  the  Kop- 
meier  Motor  Car  Company.    Affirmed. 
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Statement  by  Siebecker,  J.: 

Thia  is  an  action  brought  to  recover  the 
Talue  of  100  shares  of  stock,  on  a  contract 
of  repurchase  of  the  stock,  brought  by 
plaintiff  from  the  Kopmeier  Motor  Car  Com- 
pany. 

The  Kopmeier  Motor'  Car  Company  was 
incorporated  under  the  laws  of  the  state 
of  Wisconsin  in  January,  1009,  with  an 
authorized  capitalization  of  $50,000.  On 
October  15,  1909,  the  articles  of  incorpora- 
tion were  amended,  and,  as  amended,  au- 
thorized an  increase  of  the  capital  stock 
from  $50,000  to  $100,000.  Certificates  of 
stock  were  issued  to  John  H.  Kopmeier, 
Korman  J.  Kopmeier,  Waldemar  S.  J. 
Kopmeier,  and  Meta  Kopmeier,  wife  of 
Waldemar.  Norman  J.  Kopmeier  surrend- 
ered a  portion  of  his  stock  in  November, 
1910.  Tliere  were  three  directors  of  the 
corporation  at  this  time,  John  H.,  Walde- 
mar S.  J.,  and  Norman  J.  Kopmeier.  The 
plaintiff  entered  the  employ  of  the  Kop- 
meier Motor  Car  Company  about  October 
1,  1909,  as  manager,  and  very  shortly  after 
thisi  date  he  expressed  a  desire  to  purchase 
some  stock  in  the  corporation.  At  a  meet- 
ing of  the  directors  and  Mr.  Timme  in  No- 
vember, 1910,  it  was  agreed  that  the  cor- 
poration should  sell  plaintiff  100  shares 
of  stock  at  the  par  value  thereof,  namely, 
$10,000.  He  was  also  made  a  director.  At 
the  same  time,  and  as  a  part  of  the  trans- 
action, plaintiff  and  defendant  entered  in- 
to the  following  contract: 

This  agreement,  made  and  entered  into 
this  5th  day  of  December,  1910,  between  A. 
F.  Timme,  of  the  city  of  Milwaukee,  Mil- 
waukee county,  Wisconsin,  party  of  the 
first  part,  and  John  H.  Kopmeier,  of  the 
same  place,  party  of  the  second  part,  wit- 
nesseth  : 

Whereas,  the  party  of  the  first  part  is 
now  in  that  employ,  as  manager,  from  month 
to  month,  of  Kopmeier  Motor  Car  Company, 
a  corporation  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of 
Wisconsin,  and  has,  on  o(  about  the  1st  day 
of  November,  1910,  purchased  from  said 
company  one  hundred  (100)  shares  of  the 
capital  stock  thereof,  for  the  price  of  one 
hundred  dollars  ($100)  per  share,  for  the 
purpose  of  increasing  the  capital  of  said 
company;  and. 

Whereas,  the  party  of  the  second  part  is 
*  stockholder  of  said  company  and  desirous 
of  increasing  the  capital  of  said  company 
to  the  amount  of  stock  purchased  by  the 
party  of  the  first  part: 

Now,  therefore,  the  parties  hereto  agree 
as  follows: 

First.  In  consideration  of  the  purchase 
and  sale  by  said  company  to  the  party  of 
the  first  part  of  said  stock,  and  in  considera- 
L.R.A.1916D. 


tion  of  $1  and  other  good  and  valuable  con- 
siderations, the  receipt  whereof  is  hereby 
acknowledged,  party  of  the  first  part  does 
hereby  agree  to  and  with  the  party  of  the 
second  part  that  if,  at  any  time  while  said 
party  of  the  first  part  shall  remain  in  the 
employ  of  said  company,  he  should  desire 
to  sell  said  stock,  cation  is  hereby  given  to 
the  party  of  the  second  part  to  purchase  the 
same  and  to  pay  to  the  party  of  the  first 
part  therefor  the  full  face  or  par  value  of 
said  stock,  plus  pro  rata  share  of  accumu- 
lated profits. 

Second.  The  party  of  the  first  part  here- 
by agrees  to  and  with  the  party  of  the  sec- 
ond part  that  if  his  emplojrment  with  said 
company  is  discontinued,  either  by  mutual 
agreement  of  the  said  company  and  tlie 
party  of  the  first  part,  or  by  the  death  of 
the  party  of  the  first  part,  or  by  the  act  of 
either  said  party  of  the  first  part  or  said 
company,  or  by  operation  of  law,  or  for  any 
reason  whatsoever,  the  party  of  the  first 
part  shall  sell  to,  and  the  party  of  the 
second  part  shall  purchase,  all  of  said  stock 
and  pay  therefor  the  full  face  or  par  value 
thereof  phis  pro  rata  share  of  aocumnlatod 
profits  of  said  company. 

Third.  It  is  mutually  agreed,  by  and  be- 
tween the  parties  hereto,  that  all  of  the 
terms,  covenants,  and  conditions  of  this  con- 
tract shall  inure  and  bind  the  respective 
heirs,  executors,  and  administrators  of  the 
respective  parties. 

In  witness  whereof  the  parties  hereto  have 
hereunto  set  their  respective  hands  and  seals 
in  duplicate  at  the  city  of  Milwaukee,  Mil- 
waukee county,  Wisconsin,  the  day  and  year 
first  above  written. 

A.  F.  Timme. 
John  H.  Kopmeier. 

Witnessed  by  John  T.  Zilisch,  W.  J.  Kop- 
meier. 

At  the  time  this  contract  was  made  and 
executed,  the  defendant  was  a  director  of 
the  company,  and  continued  to  hold  this 
office  up  to  the  time  this  action  was  com- 
menced. In  August,  1912,  plaintiff  resigned 
from  his  position  with  the  Kopmeier  Motor 
Car  Company  and  demanded  of  defendant 
that  he  repurchase  the  stock  in  accordance 
with  the  above  agreement.  Defendant  has 
refused  to  repurchase  the  stock  as  provided 
in  the  contract. 

The  trial  court  found  that  Meta  Kop- 
meier, wife  of  Waldemar  Kopmeier  and  a 
stockholder,  knew  nothing  of  this  transac- 
tion, and  that  she  did  not  ratify  it,  and  de- 
clared the  agreement  void.  Judgmpnt  was 
entered  dismissing  plaintiff's  complaint,  and 
from  such  judgment  this  appeal  is  taken. 

Mr.  IJyBn  S.  Pease,  for  appellant: 
The  court  erred  in  its  conclusion  of  law 
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tluit  the  agreement  made  between  the  plain- 
tiff and  defendant  luder  date  of  December 
6,  1910,  is  void  as  against  public  policy. 

BonU  T.  Gridley,  77  App.  Div.  83,  78 
N.  Y.  Supp.  961;  Strait  v.  Northwestern 
Steel  ft  I.  Worlu,  148  Wis.  264,  134  N.  W. 
387;  Porter  v.  Plymouth  Gold  Min.  Co. 
29  Mont.  347,  101  Am.  St.  Rep.  569,  74 
Pac.  938;  Fremont  Carriage  Mfg.  Co.  v. 
Thomsen,  65  Neb.  370,  91  N.  W.  376; 
Hesse  Envelop  Co.  v.  Addison,  —  Tex.  Civ. 
App.  — ,  166  S.  W.  898;  Dickinson  y.  Zubi- 
ate  Min.  Co.  11  Cal.  App.  656,  106  Pac.  123; 
Strodl  V.  Farish-Stafford  Co.  145  App.  Div. 
406,  130  N.  Y.  Supp.  35;  Johnston  v, 
Frederick  Stearns  &  Co.  160  Mich.  247,  125 
N,  W.  29;  Seymour  v.  Detroit  Copper  & 
B.  Rolling  Mills,  56  Mich.  117,  22  N.  W. 
317,  23  N.  W.  186;  Morgan  v.  Struthers, 
131  U.  S.  246,  33  L.  ed.  132,  9  Sup.  Ct. 
Rep.  726;  Phillips  v.  Riser,  8  Ga.  App.  634, 
70  8.  E.  79;  Schulte  v.  Boulevard  Gardens 
Land  Co.  164  Cal.  464,  44  L.R.A.<N.S.) 
156,  129  Pac.  582,  Ann.  Cas.  1914B,  1013; 
Malcomson  v.  Monaton  Realty  Investing  Co. 
164  App.  Div.  694,  139  N.  Y.  Supp.  406; 
Oregon  R.  &  Nav.  Co.  v.  Dumas,  104  C.  C.  A. 
641,  181  Fed.  781. 

Mr.  Henry  J.  Klllllea,  for  respondent: 

A  director  of  a  private  corporation  owes 
a  duty  to  all  the  stockholders  to  vote  in 
the  selection  of  a  general  manager  and 
other  officers  as  the  interest  of  the  stock- 
holders may  require,  unimpeded  by  any  con- 
tract imposing  a  personal  liability  which 
would  interfere  with  the  free  exercise  of 
his  judgment. 

Wilbur  V.  Stoepel,  82  Mich.  344,  21  Am. 
St.  R^.  668,  46  N.  W.  724;  West  v.  Cam- 
den, 135  U.  S.  607,  34  L.  ed.  254,  10  Sup.  Ct. 
Rep.  838;  Guernsey  v.  Cook,  120  Mass. 
601;  Woodruff  v.  Wentworth,  133  Mass. 
309;  Noyes  v.  Marsh,  123  Mass.  286;  Noel 
T.  Drake,  28  Kan.  266,  42  Am.  Rep.  162; 
Withers  v.  Edmonds,  26  Tex.  Civ.  App.  189, 
62  8.  W.  795;  Fennessy  v.  Roes,  5  App. 
Div.  342,  39  N.  Y.  Supp.  323;  Morse  v. 
Ryan,  26  Wis.  356;  Figge  v.  Bergenthal, 
130  Wis.  594,  109  N.  W.  681,  110  N.  W. 
798;  Sauerhering  v.  Rueping,  137  Wis.  407, 
119  N.  W.  184. 

Slebecker,  J.,  delivered  the  opinion  of 
the  court: 

The  trial  court  found  that  Meta  Kop- 
meier  had  no  notice  or  knowledge  of  the 
making  of  the  contract  between  plaintiff 
and  defendant  for  the  repurchase  of  the 
stock  by  defendant  from  plaintiff,  and  that 
she  at  no  time  consented  thereto  or  ratified 
it.  We  have  examined  the  evidence  and 
find  that  plaintiff's  evidence  and  that  of 
Meta  Kopmeier  is  in  sharp  conflict  on  the 
point  as  to  whether  or  not  she  had  knowl- 
LJ(.A.1916D. 


edge  of  the  contract  between  plaintiff  and 
defendant.  It  is  contended  that  the  facts 
and  circumstances  show  that  Mrs.  Kopmeier 
tacitly  consented  and  acquiesced  in  having 
her  husband  represent  her  interests  as  a 
stockholder  at  corporate  meetings  and  in 
the  transaction  of  its  business.  If  such  con- 
sent and  acquiescence  were  not  positively 
refuted  by  other  evidence  in  the  case,  we 
would  be  disposed  to  accede  to  this  claim. 
But  Meta  Kopmeier  testifies  positively  that 
she  had  no  information  of  the  transaction 
and  this  contract;  that,  although  she  made 
diligent  effort  to  ascertain  about  the  af- 
fairs of  the  company  from  her  husband  and 
others,  she  wholly  failed  to  get  the  request- 
ed information;  that  she  had  never  assent- 
ed to  the  contract;  and  that  none  of  the 
stockholders  and  officers  were  authorized  to 
r^resent  and  act  for  her  in  the  matter. 
Although  the  facts  and  circumstances  might 
permit  of  the  inference  in  conflict  with  these 
positive  declarations  of  Mrs.  Kopmeier,  we 
cannot  say  that  the  trial  court's  finding 
on  this  point  is  against  the  clear  preponder- 
ance of  the  evidence.  We  are  of  the  opin- 
ion that  this  finding  of  fact  cannot  be  dis- 
turbed by  the  court.  This  state  of  facts 
on  this  point  distinguishes  this  case  from  the 
cas*  of  Jones  v.  Williams,  139  Mo.  1,  37 
L.R.A.  682,  61  Am.  St.  Rep.  436,  39  S.  W. 
486,  40  S.  W.  353,  relied  on  by  appellant. 
In  that  case  the  court  found  that  a  contract 
of  repurchase  of  stock  executed  by  one  who 
was  a  stockholder  and  director  was  not  the 
personal  contract  of  such  director,  but  the 
contract  of  the  corporation. 

The  principal  controversy  in  this  case 
arises  on  the  question  of  the  validity  of  the 
contract.  -The  trial  court  filed  an  opinion 
in  writing  giving  a  full  review  of  the  cases 
before  him  and  a  full  statement  of  the 
grounds  for  his  decision.  The  court  held 
that  the  provision  of  the  contract,  whereby 
plaintiff  and  defendant  agreed  that  in  the 
event  that  plaintiff's  "employment  with 
said  company  is  discontinued"  either  by 
mutual  agreement,  or  by  plaintiff's  death, 
"or  by  the  act  ofacither  said  party  of  the 
first  part  or  said  company,"  or  by  law  or 
any  other  purpose,  then  plaintiff  shall  sell 
and  defendant  shall  purchase  "  'all  of 
(plaintiff's)  said  stock  and  pay  therefor 
the  full  face  or  par  value  thereof  plus  pro 
rata  share  of  accumulated  profits  of  said 
company,'  is  contrary  to  public  policy,  and 
renders  the  agreement  illegal  and  unen- 
forceable, unless  made  with  the  knowledge 
and  consent  of  all  the  stockholders  of  the 
corporation."  The  court  declares  this  re- 
sult must  follow,  though  it  appears  as  fact 
in  the  case  that  the  contract  between  plain- 
tiff and  defendant  was  made  in  good  faith, 
and  that  neither  party  had  any  intent  of 
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MMiring  any  secret  or  ipecial  benefit  there- 
from to  the  prejudice  or  disftdvantage  of 
the  other  stockholders. 

Directors  of  a  corporation  occupy  a  posi- 
tion of  trust  and  confidence,  and  are  con- 
sidered in  the  law  as  standing  in  a  fiduciary 
relation  toward  the  stockholders,  and  as 
trustees  for  them.  The  directors  of  a  cor- 
poration are  not  permitted  to  use  their  posi- 
tion of  trust  and  confidence  to  further  their 
private  interests  nor  to  become  parties  to 
contracts  concerning  corporate  affairs  in- 
trusted to  their  management  which  confiict 
with  a  free  and  impartial  discharge  of  their 
duties  toward  the  stockholders.  Any  partic- 
ipation by  them  in  contracts  dealing  with 
matters  of  corporate  interest,  which  is  an- 
tagonistic to  their  free  asti  impartial  dis- 
charge of  official  duties,  is  denounced  by  the 
law,  unless  all  of  the  stockholders  with  full 
knowledge  assent  thereto.  This  doctrine  is 
declared  in  West  t.  Camden,  135  U.  S.  507, 
34  L.  ed.  254,  10  Sup.  Ct.  Hep.  838,  to  be 
applicable  "to  the  directors  of  a  private 
corporation,  charged  with  duties  of  a  fiduci- 
ary character  to  private  parties,  on  the  view 
that  it  is  public  policy  to  secure  fidelity  in 
the  discharge  of  such  duties  [citing].  We 
think  this  principle  is  equally  applicable 
on  the  ground  of  public  policy,  although 
there  was  not  to  be  any  direct  private  gain 
to  the  defendant;  for,  ...  it  was  the 
right  of  the  other  stockholders  ...  'to 
have  the  defendant's  judgment,  as  an  officer 
of  the  company,  exercised  with  a  sole  re- 
gard to  the  interests  of  the  company.'" 

These  principles  are  recognized  and  ap- 
plied in  Sauerhering  t.  Bneping,  137  Wis. 
407,  119  N.  W.  184. 

Under  the  facts  of  the  instant  case  the 
defendant  became  interested  to  purchase 
plaintiff's  stock  whenever  any  of  the  con- 
tingencies specified  in  the  contract  happened. 
The  defendant  as  director  had  a  voice  in 
determining  whether  or  not  plaintiff  was 
to  continue  in  the  management  of  the  cor- 
porate business,  whether  or  not  plaintiff's 
management  was  for  the  general  interest 
of  the  corporation  and  its  stockholders.  Ob- 
viously his  duties  as  director  and  his  pri- 
vate interest  under  the  contract  to  repur- 
chase plaintiff's  stodc  upon  the  conditions 
stated  were  antagonistic,  and  his  private 
interests  might  oblige  him  to  act  contrary 
to  his  duties  toward  the  other  stockholders. 
Under  such  circumstaaoea  such  contracts 
Are  held  void  on  the  grounds  of  public  pol- 


icy, unless  all  of  the  stockholders  assent 
thereto.  The  transactions  showing  how 
plaintiff  came  to  be  employed  and  put  into 
office  by  the  corporation,  and  his  purchase 
of  the  stock  and  the  making  of  the  contract 
for  resale  thereof  to  defendant,  are  closely 
interwoven  and  show  that  the  plaintiff,  the 
corporation,  and  the  defendant  were  there- 
by mutually  induced  to  make  these  arrange- 
ments by  which  plaintiff  became  interested 
as  stockholder  and  officer.  The  case  of  Wil- 
bur V.  Stoepel,  82  Mich.  844,  21  Am.  St.  Rep. 
668,  46  N.  W.  724,  involved  a  contract  Like 
the  one  here,  with  two  directors  on  the  one 
part,  without  the  assent  of  all  the  stock- 
holders. The  court,  in  speaking  of  the  an- 
tagonistic relation  of  sudt  directors  as  con- 
tractors and  corporate  officers,  declares: 
"Ilieir  natural  desire  and  inclination  would 
be  to  continue  iha  plaintiff  as  manager,  al- 
thongh  it  were  against  the  interest  of  the 
other  stockholders,  .  ,  .  but  for  the 
agreement  which  might  raider  them  liable 
for  the  payment  of  a  large  sum  If  they  failed 
to  retain  him.  Hot  is  such  contract  made 
valid  by  the  good  faith  of  the  parties  to  it. 
Its  effect  upon  stockholders  who  are  not 
parties  to  it,  or  do  not  consent  to  it,  is 
the  same  in  the  one  case  as  in  the  other. 
The  law,  therefore,  wisely  condemns  and 
prohibits  all  such  contracts." 

Of  other  cases  cited  to  our  attention  the 
following  recognize  the  same  doctrine,  and 
apply  it  to  contracts  of  this  character  un- 
der varying  circumstances:  Guernsey  v. 
Cook,  120  Mass.  501;  Withers  v.  Edmonds, 
26  Tex.  Civ.  App.  189,  62  S.  W.  795;  Noel 
V.  Drake,  28  Kan.  265,  42  Am.  Rep.  162; 
Sims  V.  Petaluma  Gas  Lig^t  Co.  131' Cal. 
656,  63  Pac.  1011;  Singers-Bigger  v.  Young, 
91  C.  C.  A.  510,  166  Fed.  82.  Whether  or 
not  a  contract  between  the  parties  to  this 
action,  which  provided  only  for  an  option 
on  the  part  of  Timme  to  demand  a  repur- 
chase of  the  stock  by  defendant  in  the  event 
of  his  discontinuance  in  the  service  of  the 
corporation,  would  be  condemned  by  this 
rule  of  public  policy,  is  not  necessarily  in- 
volved here,  and  we  express  no  opinion  on 
that  point.  The  case  of  Bonta  v.  Gridley, 
77  App.  Div.  33,  78  N.  Y.  Supp.  961,  is  in 
conflict  with  the  foregoing  authorities,  as 
are  some  arguendo  observations  in  other 
cases,  but  we  are  persuaded  that  the  better 
rule  is  as  held  in  the  Wilbur  and  other 
cases  above  cited. 

The  judgment  appealed  from  is  affirmed. 


Aanotatum — ^Validity  of  contract  or  option  by  director  for  pnrdiase  of 

ttocic  ol  emplojree  of  corporation  iqion  discontinuance  of  employ- 

vaaat. 

A  careful  search  has  disclosed  a  |  but  the  few  eases  which  have  been  fonnd 
paucity  of  authority  upon  this  question;  tare  substantially  in  accord  vith  the 
1JI.A.1916D. 
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holding  in  TiififE  t.  Eopueier,  ante, 
1114,  to  the  effect  that  such  a  contract  or 
option  is  void  as  against  public  policy 
unless  ratified  by  the  stockholders. 

Thus,  an  agreement  between  two  of 
the  three  stockholders  and  directors  of 
a  corporation,  that  a  purchaser  of  stock 
shall  be  employed  as  a  business  manager 
for  a  term  of  years,  and  for  the  repur- 
chase of  his  stock  at  a  stated  price  if 
he  desires  to  retire  at  the  end  of  the 
term,  is  inseverable,  and  void  as  against 
public  policy  unless  assented  to  by  all 
the  stockholders.  Wilbur  v.  Sioepel 
(1890)  82  Mich.  344,  21  Am.  St.  Rep. 
568,  46  N.  W.  724.  The  court  said :  ''This 
alleged  agreement  between  the  defend- 
ants, who  owned  a  majority  of  the  stock, 
and  the  plaintiff,  is  contrary  to  public 
policy,  and  void  as  against  those  not 
consenting  to  it.  The  defendants  were 
directors,  and  in  the  management  of  the 
corporate  affairs  cannot  but  be  unduly 
influenced  by  such  an  agreement.  Their 
natural  desire  and  inclination  would  be 
to  continue  the  plaintiff  as  manager,  al- 
though it  were  against  the  interest  of 
the  other  stockholders,  and  would  be 
against  their  own  as  stockholders  but 
for  the  agreement  which  might  render 
them  liable  for  the  pajrment  of  a  laige 
sum  if  they  failed  to  retain  him.  Nor 
is  such  contract  made  valid  by  the  good 
faith  of  the  parties  to  it.  Its  effect  upon 
stockholders  who  are  not  parties  to  it, 
or  do  not  consent  to  it,  is  the  same  in 
the  one  case  as  in  the  other.  The  law, 
therefore,  wisely  oondemns  and  prohibits 
all  "such  contracts." 

And  a  contract  by  one  of  the  two  ma- 


jority stockholders  in  a  ,  corporation, 
agreeing,  in  consideration  of  the  pur- 
chase of  a  part  of  his  stock  at  a  price 
named,  to  secure  to  the  purchaser  the 
ofQce  of  treasurer  of  the  corporation, 
with  a  fixed  salary,  and  in  case  of  his 
removal  to  repurchase  the  stock  at  par, 
is  void  as  against  public  policy,  and  as 
a  fraud  on  the  other  members  of  the 
corporation,  in  the  absence  of  evidence 
that  the  transaction  was  not  for  the  pri- 
vate benefit  of  the  shareholder,  or  that 
it  was  consented  to  by  the  other  mem- 
bers of  the  corporation.  Guernsey  v. 
Cook  (1876)  120  Mass.  501. 

And  in  Noyes  v.  Marsh  (1877)  123 
Mass.  286,  it  was  said  of  a  similar  con- 
tract that,  even  if  valid,  a  bill  in  equity 
for  its  specific  performance  would  not 
lie,  it  not  appearing  that  there  was  no 
adequate  remedy  at  law.  Generally  as 
to  specific  performance  of  contract  for 
sale  of  corporate  stock,  see  notes  in  50 
L.R.A.  501;  31  L.B.A.(N.S.)  491;  and 
L.R.A.  1916D,  300. 

But  a  contract  giving  the  right  to 
manage  a  newspaper  and  control  its  pol- 
icy for  five  years,  to  a  person  employed 
as  editor  and  manager,  is  not  contrary 
to  public  policy  when  it  is  part  of  an 
agreement  by  which  he  purchases  a  large 
quantity  of  stock  from  the  controlling 
stockholder,  who  is  given  an  option  to 
repurchase  upon  the  termination  of  the 
employment  within  three  years,  and  the 
agreement  is  approved  and  ratified  by 
all  the  stockholders.  Jones  v.  Williams 
(1897)  139  Mo.  1,  37  L.R.A.  682,  61  Am. 
St.  Rep.  436,  39  S.  W.  486,  40  S.  W. 
363.  W.  W.  A. 


tTNlTED     STATES    CIKCtJIT    COURT 
OP  APPEALS,  FIFTH  CIKCtJIT. 

GEORGE  B.  LATHAM  et  al.,  Plffs.  in  Err., 

V. 

UNITED  STATES. 

(Ui  O.  C.  A.  260,  226  Fed.  420.) 

Grand  Jury  —  onaathorlzed  person  In 
room  ^  effect. 

1.  An  indictment  is  vitiated  by  the  pres- 
ence in  the  grand-jury  room  to  preserve  the 
evidence  on  which  it  '  is  founded,  of  a 
stenographer  not  authorized  by  statute,  al- 
thongn  he  was  a  cl«rk  in  the  office  of  the 

Note.  ^  For  presence  of  unauthorized  per- 
son in  grand  jury  as'  affecting  indictment, 
gee  annotation  foUowiiig  this  case,  poit,.!  188. 

As  to   reversal  of  conviction   because  of 
unfair  or  irrelevant  argument  or  statements 
by  prosecuting   attorney,   aee  -  note   in   48 
L.R.A.  641. 
L.R.A.1916D. 


district  attorney  and  subscribed  an  oath  to 
keep  secret  the  proceedings  before  the  grand 

jury- 

For  other  cases,  see  Qrcmii  Jury,  I.  m  Dig. 

ISft  K.  8. 
Trial  —  statement  by  prosecuting  attor- 
ney of  facta  not  in  evidence. 
2.  The  district  attorney  sliould  not,  in  a 
prosecution     for     devising     a      fraudulent 
scheme  for  obtaining  money  by   means   of 
the    postoffice    in    which    the   government's 
case  is  for  the  most  part  founded  on   the 
testimony  of  postoffice  inspectors  giving  the 
results  of  decoy  letters,  state  to  the  jury 
that  persona  had  been  defrauded,  of  which 
fact  no  evidence  is  placed  before  the  jury. 
For  other  cases,  see   Trial,  I.   d,  in   Dig. 
1-52  y.  B. 

(October  4,  1915.) 

ERROR    to    the    District    Court    of    the 
United   States   for   the   Northern    Dis- 
trict of  Texas  to  review  a  judgment  eoaviet- 
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ing  defatdants .  of  devising  a  fraudulent 
scheme  for  obtaining  money  by  means  of  the 
postoffice.  .  Reversed. 

The  facts  are  stated  in  the  opinion. 
.    Ai;gued  before  Pardee  and  Walker,  Cir- 
cuit Judges,  and  Call,  District  Judge. 

Mr.  William  H.  Atwell,  for  plaintifis  in 
error : 

An  unauthorized  person  having  been  in 
the  grand-jury,  room  when  testimony  was 
being  taken  by  that  body  with  reference  to 
tiiis  indictment,  the  court  ^ould  have  sus- 
tained the  motion  to  abate,  and,  in  not 
doing  ao  it  erred. 

State  V.  Bowman,  90  Me.  363,  60  Am.  St. 
Rep.  266,  38  Atl.  331 -,  Stuart  t.  State,  35 
Tex.  Crim.  Sep.  440,  34  &  W.  118;  Roths- 
child V.  State,  7  Tex.  App.  619;  United 
States  ▼.  Wells,  163  Fed.  321. 

A  scheme  which  requires  the  production 
of  a  mental  condition  in  the  party  whom  the 
schemers  intend  to  defraud  is  not  susceptible 
of  legal  proof ;. nor  is  it  such  a  scheme  as  the 
statute  denounces. 

American  School  t.  McAnnulty,  187  U.  S. 
104,  47  L.  ed.  94,  23  Sup.  Ct.  Rep.  33; 
Bruce  ▼.  United  States,  120  0.  C.  A.  370, 
202  Fed.  104;  United  States  T.  Fay,  83 
Fed.  839. 

The  indictment  is  fatally  and  vitally  de- 
fective and  duplicitous  and  uncertain,  and 
the  court  erred  in  not  sustaining  the  defend- 
ants' donurrer  and  exceptions  thereto,  and 
the  defendants'  motion  in  arrest  of  judg- 
ment, each  of  wliioh  specifically  alleged  such 
duplicity,  insufficiency,  and  uncertainty. 

United  States  v.  Cruikshank,  92  U.  S.  558, 
23  Ia  ed.  593;  Moore  v.  United  States,  160 
U.  S.  270,  40  L.  ed.  424,  16  Sup.  Ct.  Rep. 
294,  10  Am.  Crim.  Rep.  288;  United  States 
T.  MaoDoaald,  65  Fed.  488;  Territory  v. 
Car  land,  6  Mont.  18,  9  Pac.  580;  United 
States  V.  CarU,  105  U.  S.  613,  26  L.  ed. 
1135,  4  Am.  Crim.  Rep.  246;  United  States 
▼.  Craftoa,  4  Dill.  147,  Fed.  Cas.  No.  14,- 
881;  United  States  v.  Ford,  34  Fed.  28; 
United  States  v.  Lehman,  30  Fed.  771; 
United  States  t.  Hess,  124  U.  S.  483,  31 
L.  ed.  516,  8  Sup.  Ct.  Rep.  577 ;  Stewart  v. 
United  States,  55  C.  C.  A.  641,  119  Fed. 
89;  1  Bishop,  Now  Crim.  Proe.  |  826,  n 
2-6. 

The  district  attorney  having  made  an 
improper'  argument  not  supported  by  the 
testimony,  to  the  great  prejudice  of  the 
defendants'  rights,  the  court  erred  in  not 
arresting  the  judgment  and  granting  the 
defendants  a  new  trial. 

Williams  v.  United  SUteSi  168  U.  S.  382, 
42  L.  ed.  609,  18  Sup.  Ct.  Rep.  92;  Hall  v. 
United  States,  150  U.  S.  76,  37  L.  ed.  1003, 
14  Sup.  Ct.  Rep.  22;  People  v.  Mull,  167 
N.  Y.  247,  60  N.  F.  629;  Stewart  v.  United 
States,  127  C.  C.  A.  477,  211  Fed.  41;  Low- 
LJI.A.1916D. 


don  V.  United  States,  79  C.  C.  A.  361,  149 
Fed.  677;  Allen  v.  United  States,  52  C.  C. 
A.  697,  115  Fed.  4;  McKnight  v.  United 
States,  38  C.  C.  A.  115,  97  Fed.  208;  Atta- 
way  V.  State,  41  Tex.  Crim.  B^.  398,  56 
S.  W.  45;  Miller  v.  State,  45  Tex.  Crim. 
Rep.  617,  78  S.  W.  511;  Coleman  v.  State, 
49  Tex.  Crim.  Rep.  86,  90  S.  W.  490;  Jen- 
kins V.  State,  49  Tex.  Crim.  Rep.  461,  122 
Am.  St.  Rep.  812,  93  S.  W.  726;  Robbins 
V.  State,  47  Tex.  Crim.  Rep.  317,  122  Am. 
St.  Bep.  694,  83  S.  W.  690;  Bearden  v. 
State,  46  Tex.  Crim.  Rep.  148,  79  S.  W.  37 ; 
Grimes  v.  State,  64  Tex.  Crim.  Rep.  70,  141 
S.  W.  261. 

The  court  ^ould  never,  by  cross-examina- 
tion or  expression,  indicate  to  the  jury  his 
opinion  of  the  guilt  of  the  accused. 

Sandals  v.  United  States,  130  C.  C.  A. 
149,  213  Fed.  571;  Adler  v.  United  States, 
104  C.  C.  A.  608,  182  Fed.  464;  Foster  v. 
United  Stotes,  110  C.  C.  A.  283,  188  Fed. 
305;  Rudd  v.  United  SUtee,  97  C.  C.  A.  462, 
173  Fed.  914;  Starr  v.  United  States,  153 
U.  S.  614,  38  L.  ed.  841,  14  Sup.  Ct.  Rep. 
919;  Hickory  v.  United  States,  160  U.  S. 
408,  40  L.  ed.  474,  16  Sup.  Ct.  Rep.  327; 
Mullen  V.  United  States,  46  C.  C.  A.  22,  106 
Fed.  892. 

Messrs.  James  C.  Wilson  and  William 
fi.  Allen  for  defendant  in  error. 

Call,  District  Judge,  delivered  the  opin- 
ion of  the  court: 

On  January  24,  1914,  GetHrge  B.  Latham, 
Frank  Flood,  and  J.  H.  Terrill  were,  in  the 
district  court  for  the  northern  district  of 
Texas,  indicted  in  four  counts,  charged  with 
devising  a  frauduloit  scheme  for  obtaining 
money,  etc,  by  means  of  the  postoffice  estab- 
lishment of  the  United  States,  acting  under 
the  names  of  the  Terrill  Medical  Institute 
and  the  New  Method  Treatment  Company. 

On  January  30,  1914,  a  motion  to  abate 
tiie  indictment  was  made.  This  motion 
was  denied,  and  subsequently  a  motion  for 
continuance  wvs  granted  Terrill,  and 
Latham  and  Flood  put  on  trial  and  con- 
vieted.  These  latter  sue  out  writ  of  error, 
and  assign  as  error  the  action  of  the  court 
in  denying  the  motion  to  abate,  and  is  con- 
tained in  the  twenty-second  assignment  of 
error,  as  follows:  "The  court  erred  in  over- 
ruling defendant's  motion  to  abate,  because, 
from  the  said  motion  and  by  the  testimony 
taken  thereunder,  it  was  clearly  shown  to 
the  court  that  an  unauthorized  person  was 
present  in  the  grand-jury  room  during  the 
taking  of  testimony  by  that  body  relating 
to  this  indictment." 

This  assignmoit  must  be  disposed  of  at 
the  threshold  of  the  case.  If  it  is  well 
taken,  it  disposes  of  this  writ  of  error,  and 
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any  decision  on  the  other  assignmenta  would 
be  obiter. 

The  testimony  contained  in  the  bill  of 
exceptions  shows  that  <me  Lantz,  who  was  a 
clerk  in  the  office  of  the  district  attorney, 
and  an  adept  stenographer,  after  having 
subscribed  an  oath  before  the  clerk  «f  the 
cofirt  to  keep  secret  the  proceedings  of  the 
grand  jury,  at  the  instance  of  the  district 
attorney,  was  present  in  the  grand-jury 
room  and  taking  stenc^aphic  notes  of  the 
testimony  of  witnesses  examined  by  the 
grand  jury  in  investigating  this  ease,  and 
upon  which  testimony  the  indictment  in 
this  caae  was  foxmd.  The  question  of 
whether  the  presence  of  this  unauthorized 
person  in  the  grand-jury  room  during  the 
investigation  by  them  of  this  case  is  good 
ground  to  abate  and  quash  the  indictment 
found  is  squarely  presented  to  this  court. 

The  decisions  of  the  courts  on  this  ques- 
tion are  not  uniform.  Different  courts  have 
taken  different  views  on  this  question. 
From  very  early  times  the  proceedings 
before  the  grand  jury,  in  taking  testimony 
and  in  deliberating  theretm,  are  required  to 
be  held  in  secret.  It  is  a  rule  of  universal 
application  wherever  the  system  of  grand 
juries  are  in  effect.  Wigmore,  Ev.  §§  2360 
et  seq.;  Greenl.  Ev.  §§  252  et  seq.  This 
rule  rests  upon  public  policy  and  in  fur- 
therance of  justice.  It  is  intended  for  the 
protection  of  tiie  government  and  the  citi- 
zen. The  rights  thus  secured  cannot  be 
invaded  without  detriment  to  each.  The 
cases  where  this  rule  may  be  waived  by  the 
courts  are  well  defined,  and  are  based  upon 
sound  principle. 

Mr.  Oreenleaf  and  Mr.  Wigmore  discuss 
the  reasons  for  the  rule,  and  in  Wigmore 
will  be  found  an  instructive  and  interesting 
discussion  of  the  reasons  for,  and  the  his- 
tory of,  the  rule,  as  well  as  the  circum- 
stances under  which  courts  may  waive  its 
requirements  and  permit  those  proceedings 
to  be  disclosed.  The  statutes  of  Uie  several 
states  recognize  it,  both  by  prescribing  the 
oath  to  be  taken,  and  by  providing  what 
pwsons,  other  than  the  grand  jurors  and 
the  witness  being  examined,  may  be  present 
during  such  examination. 

We  may  start,  then,  with  this  rule  firmly 
embedded  in  our  jurisprudence.  And  it 
must  be  maintained  until  the  legislative 
branch  of  the  government  sees  fit  to  change 
it.  Judge  Bellinger,  in  the  Edgerton  Case, 
says:  "It  is  beyond  question  that  no  per- 
son, other  than  a  witness  undergoing  exam- 
ination and  the  attorney  for  the  govern- 
ment, can  l>e  present  during  the  sessions  of 
the  grand  jury." 

And,  further,  he  says:  "There  must  not 
only  be  ho  improper  influence  or  suggestion 
in  the  grand-jury  room,  but,  as  suggested 
L.R.A.1916D. 


in  Lewis  v.  Wake  County,  74  K.  C.  IM, 
there  must  be  no  opportunity  therefor.  If 
the  presence  of  an  unauthorised  persan  in 
the  grand-jury  room  may  be  excused,  who 
will  set  bounds  to  the  abuse  to  follow  such  a 
breach  of  the  safeguards  which  surround  the 
grand  jury."  United  States  v.  Edgerton 
(D.  C.)  80  Fed.  375. 

In  that  case  the  unauthorized  person  was 
an  expert,  but  on  principle  the  diflerenoe 
in  occupation  could  scarcely  be  materiaL 
Judge  Thomas,  in  the  Bosenthal  Case, 
refers  with  approval  to  the  Edgerton  Case, 
and,  after  an  exhaustive  and  learned  dia- 
cnssion  of  the  rule,  has  this  to  say:  "The 
inconvenience  of  resubmitting  the  matter  to 
the  grand  jury  is  temporary;  the  injustice 
of  denying  the  defendants  investigation  pur- 
suant to  the  law  of  the  land  would  be  per- 
petual." United  States  v.  Rosenthal  (C. 
C.)   121  Fed.  862. 

In  this  case  the  person  before  the  grand 
jury  was  a  lawyer  atfting  under  instructions 
from  the  Attorney  Greneral.  No  improper 
conduct  charged  and  no  claim  ot  impropo' 
evidence  produced  before  the  grand  jury.  It 
was  prior  to  the  act  of  1906,  empowering 
the  Attorney  Qeneral  and  certain  persons  at 
his  request  to  appear  before  the  grand  jury. 
His  presence  and  participation  in  the  pro- 
ceedings before  the  grand  jury  was  held  to 
invade  the  rights  of  the  defendant,  and  the 
indictmoits  were  quashed.  In  United  States 
V.  Virginia-Carolina  Chemical  Co.  (C.  C.) 
163  Fed.  66,  the  Rosenthal  Case  was  fol- 
lowed, and  the  indictment  quashed. 

United  States  v.  Hcdnze  (C.  C.)  177  Fed. 
770,  was  another  case  of  am  expert  before 
the  grand  jury,  under  a  special  appoint- 
ment by  the  Attorney  General,  to  aid  tihe 
district  attorney.  The  indictment  waa 
quashed.  Judge  Hough  in  that  case  says: 
"If  there  be  a  settled  method  of  conducting 
the  deliberations  of  grand  jurors,  estaV 
lished  by  generations  of  procedure,  based  on 
the  experience  of  many  courts  in  many  oom- 
munities,  and  evidenced  by  the  decisions  of 
authoritative  tribunals,  such  method  mu»t 
be  followed  until  the  legislature  sees  fit  to 
overturn  the  old  rule." 

In  the  cases  of  United  States  v.  Rubin 
(D.  C.)  218  Fed.  245,  and  United  States  v. 
Philadelphia  &  R.  R.  Co.  (D.  G.)  221  Fed. 
683,  the  courts  quashed  the  indictments  be- 
cause of  the  presence  of  stenographers  in 
the  grand-jury  room.  The  case  of  United 
States  V.  Rockefeller  (D.  C.)  221  Fed.  463, 
was  commented  upon  by  Judge  Thompson 
in  the  Philadelphia  &  R.  B.  Co.  Case,  and 
the  reasoning'  of  Judge  Sessions  in  the 
Rodcefeller  Case  to  some  extent  eriticiaed. 
Judge  Sessions  says:  "It  seems  to  me  that, 
if  the  testimony  given  before  the  grand 
jury  may  not,  under  any  circumstances  or 
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conditions,  be  made  a  matter  of  record  and 
reference,  we  are  opening  the  door  very 
wide,  and  inviting,  not  only  perjured  and 
incompetent  testimony,  but  even  gossip  and 
conjecture,  before  tlie  grand  jury.  .  .  . 
And,  if  no  safeguards  are  provided,  many 
witnesses  may  be  influenced  or  persuaded  or 
induced  to  indulge  in  statements  and  accu- 
sations which  ought  not  to  be  permitted  or 
tolerated." 

Judge  Thompson  pertinently  remarks: 
"If  a  record  is  to  be  kept  of  the  proceed- 
ings before  the  grand  jury  upon  those 
grounds,  it  should  be  equally  open  to  the 
defendant  and  to  the  government." 

And  Judge  Hough's  language  in  the 
Heinze  Case,  above  referred  to,  is  equally 
pertinent:  "If  there  be  a  settled  method 
of  conducting  the  deliberations  of  grand 
jurors,  established,  .  .  .  such  method 
must  be  followed  until  tiie  legislature  sees 
fit  to  overturn  the  old  rule." 

In  1906  Congress  had  this  whole  matter 
before  it,  when  the  act  allowing  certain  per- 
sons to  participate  in  proceedings  before 
grand  juries  was  passed,  and  the  discussions 
on  that  act  will  show  that  the  rule,  as 
established  by  the  decisions  in  several  cases 
referred  to,  was  recognized.  Had  Congress 
so  desired,  a  record  of  the  proceedings  bo- 
fore  grand  juries  could  and  would  have  been 
authorized  under  proper  precautions. 

It  seems  to  me  that  the  reasoning  of 
Judge  Sessions  is  faulty  in  many  respects. 
How  would  the  presence  of  a  stenographer, 
and  the  fa^rt  that  he  was  taking  down  the 
testimony  of  the  witnesses,  discourage  per- 
jury? How  would  it  prevent  incompetent 
testimony,  or  even  gossip  and  conjecture, 
or  how  would  it  prevent  witnesses  from 
being  influenced  or  persuaded  or  induced 
to  indulge  in  statements  or  accusations  t 
The  only  possible  office  such  a  stenographio 
report  of  the  testimony  could  serve  would 
be  that  of  refreshing  the  memory  of  a  wit- 
ness as  to  those  statements,  in  the  event 
of  a  prosecution  for  perjury  committed  be- 
fore the  grand  jury,  or  in  case  of  impeach- 
ment at  a  subsequent  trial.  It  seems  to 
me  that  the  learned  judge  overlooked  the 
fact  that  the  district  attorney,  or  his  assist- 
ant, has  a  right  to  be,  and  usually  is,  in 
important  cases,  almost  certainly,  present 
at  examination  of  witnesses ;  and  certainly  a 
court  would  not  be  justified  in  the  assump- 
tion that  this  government  official  would 
prostitute  his  office  to  influence  or  persuade 
or  induce  witnesses  to  indulge  in  statements 
or  accusations.  If  he  was  so  inclined,  the 
mere  presence  of  a  stenographer,  of  his  own 
selection,  would  deter  him  but  little. 

It  would,  no  doubt,  be  very  convenient 
and  of  the  utmost  assistance  to  the  prose- 
cuting officer  in  the  preparation  of  his  case 
for  trial,  to  h«Te  the  stenographic  report 
IiuIUL191«D.  71 


of  the  testimony  of  the  witnesses  givoi  be- 
fore the  grand  jury,  and  such  an  argument 
might  with  propriety  be  addressed  to  the 
Congress  to  induce  it  to  pass  such  a  law,  but 
comes  with  no  force  to  a  court  to  authorize 
an  invasion  of  the  right  of  a  defendant. 
Under  the  act  of  Congress  there  are  at  least 
sixteen  members  of  the  grand  jury,  each 
of  whom  may  be  called  in  a  proper  case  to 
testify  what  a  witness  has  said  before 
them;  certainly,  then,  the  presence  of  a 
stenographer  is  not  necessary  to  prove  the 
witness's  testimony. 

In  1906,  Congress  passed  an  act  (S4  Stat, 
at  L.  8ie,  chap.  3935,  Comp.  Stat.  1913, 
§  534),  before  referred  to,  empowering  cer- 
tain persons  to  participate  in  grand  jury 
proceedings.  This  act  can  have  no  applica- 
tion to  this  case,  except  to  show  a  recogni- 
tion of  the  rule  theretofore  existing  and 
announced  in  the  Edgertoa' Case.  Most  of 
the  cases  taking  a  contrary  view  are  based 
upon  the  argument  of  '  convenience,  as  in 
the  Kockefeller  Case;  but  the  answer  to 
that  whole  argument  is  that  Congress  has 
authorized  certain  persons  to  be  present  at 
grand  jury  sessions  and  take  part  therein, 
but  stenographers  and  clerks  to  district 
attorneys  are  not  in  that  class. 

Contention  is  made  that  Uiere  is  no 
allegation  or  proof  that  these  defendants 
were  prejudiced  by  the  presence  of  the 
stenographer!  Section  1025,  Rev.  Stat. 
Comp.  Stat.  1913,  §  1601,  and  the  rule  and 
decisions  on  pleas  in  abatement,  are  ap- 
pealed to  to  validate  the  indictment  in  this 
case.  Of  course,  if  this  wer«  merely  an 
irregularity  or  informality,  and  no  preju- 
dice/alleged and  proven,  then  the  indict- 
ment ought  not  to  have  been  quaked.  In 
none  of  the  cases  I  have  referred  to  was 
there  any  prejudice  shown,  save  probably 
two  cases.  In  all  of  them  participation  in 
those  proceedings,  some  more,  some  less, 
was  diown.  Will  the  amount  of  participa- 
tion be  the  criterion  for  decision  as  to 
whether  it  is  a  substantial  right  or  an  in- 
formality? Or  is  it  sufficient  to  show  par- 
ticipation by  an  unaatiiorized  person? 

The  right  of  the  citizen  to  an  investiga- 
tion by  a  grand  jury  pursuant  to  the  law  of 
the  land  is  invaded  by  the  participation  of 
an  unauthorized  person  in  such  proceedings, 
be  that  participation  great  or  small.  It  is 
not  necessary  that  participation  should  be 
corrupt,  or  that  unfair  means  were  used.  If 
the  person  participating  was  unauthorized, 
it  was  unlawful.  And  this  would  be  an 
unlawful  invasion  of  the  right  of  the  citi- 
zen, and  unless  this  unlawful  invasion  is 
rectified  by  a  proper  tribunal  at  the  in- 
stance of  the  citizen,  it  becomes  a  justified 
illegality;  and  in  the  words  of  Judge 
Hough:      "A    justified    illegality,    however 
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trivial  of  itself,  is  of  the  highest  impor- 
tance." 

We  cannot,  therefore,  assent  to  the  doc- 
trine that  the  presence  in  the  grand-jury 
room  of  the  stenographer,  and  his  parUci- 
pation  in  such  proceedings  to  the  extent  of 
taking  testimony  of  witnesses  before  the 
grand  jury,  is  an  informality;  and,  unless 
prejudice  is  alleged  and  shown,  the  motion 
should  be  denied.  It  is  in  my  judgment  a 
matter  of  substance.  The  statute  relied 
upon  to  save  this  indictment  has  been  on 
the  statute  books  for  many  years,  and  was 
no  doubt  considered  by  the  courts  in  the 
decisions  referred  to.  We  are  therefore  of 
opinion  that  the  assignment  is  sustained, 
and  the  motion  should  have  been  granted, 
and  the  indictment  quashed. 

While  the  ioregoing  disposes  of  this  case, 
and  while,  as  I  have  said  befn'e,  it  is  obiter 
to  discuss  and  diake  any  ruling  on  the  other 
lassignments,  yet  we  think  it  timely  and 
proper  to  notice  the  twenty-seventh  assign- 
ment of  error,  that  on  a  new  indictment  and 
retrial  of  this  case  the  same  fault  shall  not 
again  occur. 

There  could  haTe  been  no  doubt  upon  the 
minds  of  the  jury  and  the  court  of  the  fact 
that  the  mails  were  used  and  intended  to 
be  used  to  carry  out  the  plans  of  the  de- 
fendants, and  thus  the  only  live  question  in 
the  case  was  whether  the  scheme  was  de- 
vised with  a  fraudulent  intent.  After  the 
defendants  had  closed  their  testimony,  the 
government  in  rebuttal  introduced  a  wit- 
ness, Faulkner,  whose  testimony  tended  to 
prove  that  he  had  paid  $7S,  without  the 
benefit  from  the  treatment  received.  In 
argument  the  defendants'  counsel  vM>m- 
mented  on  the  fact  that  only  one  witness 
had  been  produced  to  show  that  any  money 
had  been  received,  etc.,  a  proper  comment 
on  his  part.  The  district  attorney,  in  clos- 
ing the  case  for  the  government,  made  the 
statement  that,  had  the  train  not  been 
three  hours  late,  he  would  have  had  another 
witness,  who  would  have  testified  that  he 
also  had  been  defrauded.  The  defendants' 
counsel  immediately  objected,  and  the  objec- 
tion was  sustained  by  the  court,  and  the 
jury  properly  cautioned  not  to  consider  said 
statement  of  counsel. 

The  defendants'  counsel  assign  these  re- 
marks as  error  in  his  twenty-seventh  assign- 
ment. The  almost  unbroken  line  of  authori- 
ties hold  that  it  is  to  the  action  of  the  court 
upon  the  objection  to  which  error  may  be 
assigned;  that,  if  the  court  stops  counsel 
and  cautions  the  jury,  this  cures  the  viola- 
tion of  the  defendants'  right  to  a  trial  and 
verdict  on  the  testimony  of  witnesses,  and 
not  statements  of  counsel  not  based  on  testi- 
mony. And  in  ordinary  cases  this  is  the 
correct  rule.  Yet  in  each  of  the  cases,  ex- 
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pressions  will  be  found  which  militate 
against  this  view  in  exceptional  cases. 

Everyone  must  realize  that  there  are  ex- 
ceptional cases  where,  although  the  court 
does  stop  counsel,  and  does  cauticm  tiie,  jury, 
the  impression  has  been  made  by  the  re- 
marks of  counsel,  and  although  the  jury 
honestly  try  to  ignore  that  impression,  it 
still  enters  into  and  forms  a  part  of  the 
verdict.  In  such  cases  the  trial  court  should 
set  aside  the  verdLot  on  motion  for  a  new 
triaL  The  language  of  Justice  Fowler,  in 
Tucker  v.  Eenniker,  41  N.  H.  325,  is  per- 
tinent, and  applies,  with  great  force  to  crim- 
inal prosecutions:  "Yet  the  necessary  efi'ect 
is  to  bring  the  statements  of  counsel  to 
bear  upon  the.  verdict  with  mwe  or  less 
force,  according  to  circumstances;  and  if 
they  in  the  slightest  degree  influence  the 
finding,  the  law  is  violated,  and  the  parity 
and  impartiality  of  the  trial  tarnished  and 
weakened.  ...  It  is  unreasonable  to 
believe  the  jury  will  entirely  disregard 
them.  They  may  struggle  to  disregard 
them.  They  may  think  they  have  done  so, 
and  still  be  led  involuntarily  to  shape  their 
verdiet  under  their  influence.  That  influ- 
ence will  be  greater  or  less,  according  to  the 
character  of  the  counsel,  his  skill  and 
adroitness  in  argument,  and  the  force  and 
naturalness  with  which  he  is  able  to  con- 
nect the  facts  he  states  with  the  evidence 
and  circumstances  of  the  case.  To  an  ex- 
tent not  definable,  yet  to  a  dangerous 
extent,  they  unavoidably  operate  as  evi- 
dence which  must  more  or  lees  influence  the 
minds  of  the  jury,  not  given  under  oath, 
without  croe8-examin8;tioD,  and  irrespective 
of  all  those  precautionary  rules  by  which 
competency  and  pertinency  are  tested." 

The  prosecuting  officer  is  usually  a  per- 
son of  considerable  influence  in  the  com- 
munity, and  the  fact  that  he  represents  the 
government  of  the  United  States  lends 
weight  and  importance  to  his  utterances. 
He  does  not  occupy  the  poeitim  of  a  de- 
fendant's counsel,  but  appears  before  the 
jury  clothed  in  official  raiment,  discharg- 
ing an  (^Scial  duty.  The  realization  of 
these  considerations  should  lead  the  officer 
to  the  exercise  of  the  utmost  care  and  cau- 
tion in  making  statements  before  the  jury, 
and  should  induce  him  to  confine  his  argu- 
ments and  statements  to  the  testimony  of 
the  witnesses,  in  order  that  no  right  of  the 
defendant  is  violated. 

It  will  be  borne  in  mind  in  this  case  that 
the  great  volume  of  testimony  was  given 
by  postoffiee  inspectors,  writing  decoy  let- 
ters and  giving  simulated  symptoms,  aud 
that  the  only  witness  who  had  in  reality 
consulted  the  defendants  was  Faulkner. 
While  the  fact  that  anyone  was  actua.Uy 
defrauded  may  not  have  been  material,  yet 
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the  fact  that  people  had  been  defrauded  by 
the  scheme  would,  necessaiily,  have  had 
great  weight  with  the  jury  in  arriving  at 
their  conclusioD  that  a  »cheme  had  beoi 
formed  with  intent  to  defraud.  It  aeema  to 
me  impoasible  to  say  that  the  remarks  of 
the  district  attorney  were  not  prejudicial  to 
the  defendants'  right  to  a  verdict  on  the 


testimony  of  witnesses.  State  v.  Under- 
wood, 77  N.  C.  602;  Jenkins  v.  North  Caro- 
lina Ore  Dressing  Co.  65  N.  C.  663. 

For  the  reasons  hereinbefore  given,  the 
judgment  of  the  District  Court  is  reversed, 
and  the  cause  remanded  to  the  trial  court, 
with  instructions  to  grant  the  motion  to 
quash  the  indictment. 


AnnotatiMi — ^Pretence  <tfanaatfaorued  person  in  grand  jury  aa  affectnq; 

mdictnienL 


This  note  does  not  inelude  eases  in- 
volving the  appearance  of  special  attor- 
neys or  private  counsel  before  a  g^and 
jury.  For  such  cases,  see  Hartgraves  v. 
State,  33  L.R.A.(N.S.)  668,  and  note, 
and  the  later  case  of  Collier  t.  State,  45 
L.R.A.(N.S.)  599, 

Cases  involving  the  effect  of  the  pres- 
ence on  the  grand  jury  of  a  juror  who 
was  not  quailed  to  Act  are  also  excluded 
from  the  present  note. 
Xk  gemexml. 

The  cases  agree  that  no  person  other 
than  jurors  should  be  present  when  the 
grrand  jury  is  deliberating  or  voting 
upon  the  advisability  of  returning  an 
indictment;  but  there  is  a  decided  dif- 
ference of  opinion  as  to  the  effect  of  the 
presence  of  an  unauthorized  person  in 
the  grand-jury  room  at  other  times,  the 
majoHty  taking  the  view  that  it  will  not 
be  sufficient  ground  for  quashing  or 
abating  the  indictment  unless  prejudice 
is  shown,  or  at  least  probable. 

Btaaographera. 

In  Richards  v.  State  (1913)  108  Ark. 
87, 157  S.  W.  141,  Ann.  Cas.  1915B,  231, 
involving  a  motion  to  quash  an  indict- 
ment because  of  the  presence  of  a 
stranger  in  the  grand-jury  room  during 
the  examination  of  the  charge  against 
defendant,  the  stranger  being  a  stenog- 
rapher employed  by  the  prosecuting  at- 
torney to  take  down  the  testimony  of 
the  witnesses  and  report  it  to  him,  the 
court  sustained  the  indictment;  it  ap- 
pearing that  the  stenographer  was  not 
present  when  the  grand  jury  were  delib- 
erating or  voting  on  the  charge;  if  not 
appearing  that  anything  was  said  or 
done  by  him  calculated  to  in  any  way 
influence  the  grand  jury;  although  the 
statutes  provided  that  no  person  except- 
ing the  prosecuting  attorney  and  the  wit- 
nesses under  examination  should  be  per- 
mitted to  be  present  while  the  grand 
jury  were  examining  a  charge,  and  no 
person  whatever  should  be  present  while 
the  grand  jury  were  deliberating  or 
voting  upon  a  charge.  The  court  said: 
L.B.A.1916D. 


"If  it  is  desirable  that  the  testimony  of 
witnesses  before  the  g^and  jury  be 
taken  in  shorthand  and  reported  in  full 
to  the  prosecuting  attorney  in  order  to 
further  the  ends  of  justice,  it  would  be 
better  done  by  a  stenographer  author- 
ized by  law  to  take  such  testimony,  and 
acting  under  the  sanctity  of  an  oath  not 
to  disclose  any  of  the  secrets  thereof; 
still  we  do  not  think,  under  the  circum- 
stances of  this  case,  that  the  court  erred 
in  overruling  the  motion  to  quash  the 
indictment  because  of  his  presence  in  the 
grand-jury  room  during  the  examination 
of  witnesses  in  the  capacity  in  which  htc 
was  acting;  it  not  appearing  that  he 
was  present  while  the  grand  jury  was- 
deliberating  or  voting  on  the  charge."' 

In  the  absence  of  any  statute  anthor- 
izing  or  prohibiting  a  person  not  a  mem- 
ber of  the  grand  jury  to  remain  in  the- 
grand-jurv  room  and  take  evidence  in 
shorthand  for  the  use  of  the  prosecu- 
tion, the  presence  in  the  grand-jury 
room,  at  the  request  of  the  prosecuting- 
attorney,  of  a  stenographer  who  took 
down  in  shorthand  all  the  evidence,  and 
afterwards  wrote  it  out  in  longhand,  for 
the  use  of  such  persons  as  were  em- 
ployed to  prosecute  the  defendants  upon 
the  indictment,  will  not  invalidate  the 
indictment,  where  it  does  not  appear. 
that  the  reporter  said  or  did  anything 
in  the  presence  of  the  grand  jury  that 
influenced  their  action  in  returning  the 
indictment,  and  there  is  no  allegation  of 
fraud  or  improper  motives  on  the  part  of 
either  the  prosecuting  attorney  or  the 
shorthand  reporter.  State  v.  Bates 
(1897)  148  Ind.  610,  48  N.  E.  2. 

And  this  was  held  to  be  true  although 
the  statute  provided  that  "the  grand 
jury  must  select  one  of  their  number  as 
clerk  who  must  take  minutes  of  their 
proceedings  (except  the  votes  of  the  in- 
dividual members  on  a  presentment  or 
indictment),  and  also  of  the  evidence 
given  before  them,  which  shall  be  pre- 
served for  the  use  of  the  prosecuting 
attorney  to  subserve  the  purposes  of  jus- 
tice."    The  court  said  that  such  a  de- 
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parture  from  the  mode  indicated  by  the 
statute  should  not  result  in  the  abate- 
ment of  a  particular  indictment,  with- 
out some  showing  that  the  accused  was 
injuriously  affected,  or  that  something 
unauthorized  was  said  or  done  which 
probably  injured  him;  the  presence  of  a 
stenographer  before  the  grand  jury  not 
being  necessarily  inconsistent  with  a  due 
administration  of  justice  in  criminal 
cases.  Courtney  v.  State  (1892)  5  Ind. 
App.  356,  32  N.  E.  335. 

In  State  v.  SuUivan  (1904)  110  Mo. 
App.  75,  84  S.  W.  105,  the  court  said 
that  the  presence  in  the  grand-jury  room 
of  a  stenographer  who  was  not  a  mem- 
ber of  the  jury  was  improper,  but  re- 
fused to  quash  the  indictment  where  it 
was  admitted  by  defendant's  demurrer 
that  no  prejudice  resulted  to  him. 

Where  a  stenogprapher  is  employed  by 
a  district  attorney  by  express  statutory 
authority  as  an  assistant  in  his  ofiSce,  the 
presence  of  8uch  stenographer  in  the 
grand-jury  room  for  the  purpose  of 
taking  down  the  testimony  in  shorthand 
for  the  use  of  the  district  attorney  will 
not  invalidate  the  indictment,  in  the  ab- 
sence of  anything  tending  to  show  that 
the  stenographer  was  present  when  the 
grand  jury  deliberated  or  voted  upon 
the  bill,  or  that  he  participated  in  the 
proceedings  in  any  way  than  by  taking 
notes  of  the  testimony,  or  that  the  ac- 
cused was  injuriously  affected  thereby. 
'Com.  V.  Hedgedus  (1910)  44  Pa.  Super. 
'Ct.  157, 

So  the  fact  that  the  county  attorney 
liad  with  him  in  the  grand- jury  room,  at 
the  time  the  grand  jury  was  interro- 
gating the  witnesses,  a  regularly  sworn 
bailiff  for  the  grand  jury,  to  act  as  his 
stenographer,  taking  down  the  testimony 
of  the  witnesses,  he  not  being  present 
while  the  grand  jury  was  discussing  the 
propriety  of  finding  a  bill  of  indictment, 
nor  while  they  were  voting  on  that  ques- 
tion, was  no  ground  for  quashing  the  in- 
dictment. Porter  V.  State  (1913)  72 
Tex.  Crim.  Rep.  71,  160  S.  W.  1194. 

The  presence  of  the  stenographer  of 
the  state's  attorney  in  the  grand-jury 
room  during  the  taking  of  the  testimony 
of  witnesses,  and  the  taking  and  tran- 
scribing of  such  testimony  in  full,  will 
not  abate  the  indictment  in  the  absence 
of  statutory  requirements  or  prejudice  to 
the  accused.  State  v.  Brewster  (1898) 
70  Vt.  341,  42  L.R.A.  444,  40  Atl.  1037. 

Where  it  is  a  settled  practice  for  as- 
sistants of  the  district  attorney  to  at- 
tend the  grand  jury,  the  presence  of  a 
stenographer  employed  by  authority  of 
the  government,  t.o  assist  the  district 
I..R.A.ini6D. 


attorney  in  the  discharge  of  his  ofiScial 
duties,  for  the  purpose  of  taking  steno- 
graphic notes  of  the  testimony  of  a  wit- 
ness, was  held  to  be  insufScient  to  re- 
quire the  quashing  of  the  indictment, 
the  decision  being  based  upon  the  ground 
that  the  stenographer  came  within  the 
designation  of  an  assistant  to  the  dis- 
trict attorney.  United  States  v.  Sim- 
mons (1891)  46  Fed.  65. 

Where  an  assistant  district  attorney 
is  authorized  to  be  present  before  the 
grand  jury,  the  fact  that  he  is  also  a 
stenographer  and  takes  minutes  of  the 
testimony,  which  he  reports  to  the  dis- 
trict attorney  and  to  another  person 
aiding  the  district  attorney,  is  not  error 
in  the  absence  of  any  law  torbidding  it. 
United  States  v.  American  Tobacco  Co. 
(1910)  177  Fed.  774. 

The  presence  of  a  clerk  or  assistant 
to  the  district  attorney  with  the  grand 
jury,  for  the  purpose  of  taking  down 
the  testimony,  although  he  was  not  an 
attorney  at  law  nor  an  assistant  district 
attorney,  was  not  error,  as  the  prohibi- 
tion against  the  presence  of  outsiders  in 
the  grand- jury  room  during  the  taking  of 
testimony  arises  by  reason  of  the  re- 
quirement of  secrecy  concerning  the  pro- 
ceedings, and  not  from  legislative  enact- 
ment; and  the  stenographer  in  this  case 
had  taken  the  required  oath  of  ofiBce  so 
that  the  secrecy  of  the  proceedings  of 
the  grand  jury  was  preserved.  United 
States  V.  Rockefeller  (1914)  221  Fed. 
462. 

In  WUson  v.  United  States  (1916)  — 
C.  C.  A.  — ,  229  Fed.  344,  the  court 
stated  that  in  that  circuit — the  second — 
it  has  for  upwards  of  thirty  years  been 
uniformly  held  that  the  presence  sf  a 
proper  shorthand  reporter  who  merely 
recorded  the  testimony  as  it  was  given, 
and  did  not  attend  at  the  deliberations 
of  the  grand  jury,  did  not  invalidate  the 
indictment,  and,  after  referring  to  the 
fact  that  in  some  other  circuits  a  dif- 
ferent conclusion  has  been  reached,  said : 
"Nevertheless  we  are  not  persuaded  to 
abandon  the  well-settled  and  long-con- 
tinued practice  in  our  own  circuit.  To 
do  so  would  seem  like  a  reverter  to  strict 
technicalities,  overattention  to  which 
sometimes  tends  to  defeat,  rather  than 
to  advance,  the  ends  of  justice.  There 
seems  no  reason  why  criminal  law  and 
procedure  should  not,  like  other  law  and 
procedure,  progress  with  the  progress 
of  the  age.  .  .  .  We  are  satisfied 
that  the  preservation  of  an  accurate  rec- 
ord of  the  testimony  submitted  to  a 
grand  jury  tends  to  advance  the  ends 
of  justice.     The  knowledge   that   there 
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is  b«ing  taken  a  record  of  such  sort 
that  in  any  future  prosecution  for  per- 
jury it  will  probably  be  taken  by  a  trial 
jury  as  a  correct  one  is  a  wholesome 
efaeck  on  the  witnesses  who  are  testify- 
ing before  a  grand  jury.  There  are  very 
many  causes  which  come  before  a  grand 
jury  which  involve  complicated  ques- 
tions and  call  for  voluminous  testimony 
from  many  witnesses.  It  cannot  all  be 
put  in  at  once;  not  infrequently  the 
statement  of  one  witness  will  indicate 
where  another  witness  may  be  found, 
and  days  or  weeks  may  elapse  before  he 
can  be  produced.  The  recollection  of  the 
sixteen  jurors  may  not  always  be  har- 
monious as  to  what  some  prior  witness 
testified  to ;  it  is  important,  and  advances 
the  ends  of  justice,  always  to  have  be- 
fore the  grand  jurors  themselves  when 
they  delibsrate  on  their  future  action, 
an  accurate  record  of  all  the  testimony 
which  a  stenographic  report  alone  can 
give;  it  is  as  important  for  the  person 
chai^d  as  it  is  for  the  government;  it 
may  save  him  from  indictment  through 
misrecolleetion."  And  it  was  held  that 
the  action  of  the  trial  judge  in  refusing 
to  quash  or  abate  the  indictment  was 
proper,  especially  in  view  of  the  fact 
that  the  stenog:rapher  was  no  chance 
man,  called  in  by  a  district  attorney  for 
that  case  merely,  but  a  regular  clerk 
and  assistant  to  the  district  attorney, 
appointed  by  the  Attorney  General  of 
the  United  States,  and  had  taken  the 
oath  required  from  all  government  of^- 
cials.  . 

A  statute  providing  that  "no  person 
except  the  attorney  for  the  common- 
wealth and  the  witness  under  examina- 
tion shall  be  present  while  the  grand 
jury  are  examining  a  charge;  and  no 
person  whatever  while  they  are  deliber- 
ating or  voting  on  a  chaise,"  is  peremp- 
tory, and  it  is  error  for  the  court  to 
direct  the  stenographer  to  take  down  the 
testimony  heard  before  the  grand  jury. 
Com.  v.  Berry  (1906)  29  Ky.  L.  Rep. 
234,  92  S.  W.  936. 

In  State  v.  Watson  (1882)  34  La.  Ann. 
669,  a  judgment  of  conviction  was  re- 
versed and  the  indictment  and  all  pro- 
ceedings under  it  quashed  because  the 
judge  appointed  an  outsider  to  act  as 
clerk  of  the  grand  jury. 

The  attendance  of  a  stenographer  at 
the  proceedings  of  a  grand  jury,  upon 
order  of  the  presiding  judge,  for  the 
purpose  of  taking  down  the  testimony  of 
witnesses,  although  he  took  an  oath  not 
to  disclose  any  testimony  taken  down  or 
heard  by  him,  such  oath  not  being  au- 
thorized by  law,  and  although  he  was ' 
L.R.A.]916b. 


not  present  during  the  deliberations  oi 
the  jury,  was  error  of  which  the  person 
indicted  may  take  advantage.  State  v. 
Bowman  (1897)  90  Me.  363,  60  Am.  St. 
Bep.  266,  38  Atl.  331. 

Where  a  stenographer  who  was  a  wit- 
ness before  the  grand  jury  against  tlui 
defendant  remained  in  the  grand-jury 
room  and  took  notes  of  the  testimony 
of  all  the  witnesses  testifying  before 
that  body,  and  at  the  close  of  the  testi- 
mony read  the  notes  so  taken  to  the 
members  of  the  jury,  who  had  to  pass 
upon  the  question  of  finding  a  true  bill, 
the  stenographer  not  even  acting  under 
the  sanction  of  an  oath  to  correct  by  re- 
port the  testimony  according  to  her  best 
ability,  the  indictment  should  have  been 
abated.  State  v.  Salmon  (1908)  216 
Mo.  466,  115  S.  W.  1106. 

An  act  of  Congress  permitting  any  at- 
torney or  counselor  specially  appointed 
by  the  Attorney  General  to  go  before  the 
grand  jury  in  the  same  manner  as  a 
regular  assistant  district  attorney  does 
not  authorize  the  appointment  of  attor- 
neys to  go  before  the  grand  jury  for  the 
sole  purpose  of  taking  the  testimony  as 
the  grand  jury  under  such  circumstances 
is  ground  for  quashing  the  indictment. 
United  States  v.  Philadelphia  &  R.  B. 
Co.  (1915)  221  Fed.  683;  United  States 
V.  Rubin  (1914)  218  Fed.  245. 

OfBoers. 

The  mere  presence  of  the  bailiff  of  the 
court  in  the  grand-jury  room  while  wit- 
nesses were  being  examined,  he  not 
being  present  when  the  question  was 
taken  upon  the  finding  of  the  indictment, 
and  it  not  being  shown  that  he  was  not 
there  in  the  discharge  of  his  official 
duties,  will  not  invalidate  the  indictment. 
State  V.  Kimball  (1870)   29  Iowa,  267. 

So,  the  fact  that  the  bailiff  was  in  the 
grand-jury  room  part  of  the  time,  pass- 
ing in  and  out,  was  not  ground  for 
quashing  the  indictments,  the  proof 
clearly  showing  that  he  exerted  no  in- 
fluence on  the  grand  jury.  State  v. 
Baeon  (1899)  77  Miss.  366,  27  So.  563. 

And  while  it  is  improper  for  a  court 
officer  to  unnecessarily  enter  or  remain 
in  the  grand-jury  room,  and  such  con- 
duct on  his  part  should  be  rebuked  and 
punished  by  the  trial  judge,  yet  the 
casual  presence  of  a  court  officer  in  the 
grand-jury  room  during  the  examination 
of  witnesses  will  not  have  the  effect  of 
vitiating  an  indictment  or  presentment 
unless  there  is  some  showing  that  -  tlte 
officer  attempted  to  interfere  with  or  in- 
fluence  the   grand   jury   in    its   actimi. 
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Sadler  v.  State  (1910)  124  Tenn.  50, 136 
8.  W.  430,  Ann.  Cas.  1912D,  976. 

But  it  is  improper  for  any  outsider  to 
take  any  part  in  Uie  deliberations  of  the 
grand  jury,  and  where  the  sheriff  came 
into  the  jury  room  and  assisted  in  exam- 
ining a  witness,  eliciting  evidence  upon 
which  the  indictment  was  baaed  and 
which  would  not  otherwise  have  been  ob- 
tained, the  judgment  was  reversed  and 
the  indictment  quashed,  Herrington  v. 
State  (1911).  98  Miss.  410,  53  So.  783. 
Vndge. 

Where  one  of  the  statutory  grounds  of 
a  motion  to  set  aside  an  indictment  is 
that  any  person  other  than  the  grand 
jurors  was  present  before  the  grand  jury 
when  the  question  was  taken  upon  the 
finding  of  the  indictment,  or  when  any 
person  other  than  the  grand  jurors  was 
present  before  the  grand  jury  during  the 
investigation  of  the  charge,  except  as 
required  or  permitted  by  law,  the  fact 
that  the  presiding  judge  went  into  the 
room  of  the  grand  jury  while  they  were 
in  session,  and  personally  urged  the  in- 
dictment of  parties  for  violating  the 
liquor  laws,  is  sufficient  ground  for 
quashing  the  indictment.  State  v.  Will 
(1896)  97  Iowa,  58,  65  N.  W.  1010. 
>  •  And  where  the  presiding  judge  re- 
quired a  grand  jury  to  come  into  open 
court  and  have  the  witnesses  for  the 
state  examined  publicly  the  indictment 
should  be  quashed.  State  v.  Branch 
(1873)  68  N.  0.  186, 12  Am.  Rep.  633. 

IXritnasses. 

The  fact  that  one  witness  before  the 
^rand  jury  was  present  in  the  grand- 
jury  room  while  another  witness  was 
testifying  is  no  ground  for  quashing  the 
indictment.  Brown  v.  State  (1904)  46 
Teir.  Crim.  Rep.  572,  81  S.  W.  718. 

So,  under  a  statute  which  provides 
that  it  is  a  ground  for  setting  aside  an 
indictment  that  any  person  other  than 
the  grand  jurors  was  present  before  the 
grand  jury  during  the  investigation  of 
a  charge,  except  as  required  or  permitted 
by  law,  the  fact  that  a  father  and  daugh- 
ter were  both  summoned  to  appear  as 
witnesses  before  the  grand  jury,  and,  the 
daughter  being  very  nervous  and  fearful 
about  appearing  before  that  tribunal, 
her  father  was  permitted,  upon  his  re- 
quest, to  be  present  during  the  time 
that  she  gave  her  testimony,  and  there 
"was  no  showing  that  he  did  or  said 
anything  to  influence  the  witness,  or 
that  defendant  was  in  any  manner  preju- 
diced, was  held  not  to  be  ground  for 
setting  aside  the  indictment;  the  deci- 
sion being  apparently  on  the  ground  that 
L.R:A.li)16U. 


where  one  was  required  to  go  before  the 
grand  jury  as  a  witness,  his  presence 
there  while  another  witness  was  giving 
testimony  was  not  sufficient  ground  for 
setting  aside  the  indictment,  where  no 
showing  of  prejudice  to  defendant  was 
made.  State  v.  Wood  (1900)  112  lowm, 
484,  84  N.  W.  503. 

While  the  action  of  a  grand  jury  most 
be  free  from  malice,  prejudice,  or  pas- 
sion, its  solemn  findings  are  not  to  be 
set  aside  for  light  or  trivial  causes,  for 
anything  short  of  a  sufficient  substan- 
tial showing;  so,  where  an  intruder  ap- 
plied for  admission  to  the  jury  room 
several  times  and  was  finally  admitted 
by  order  of  the  foreman,  was  sworn,  and 
answered  the  routine  of  questions  pro- 
pounded to  him,  and  made  some  refer- 
ence to,  but  knew  nothing  of  his  own 
knowledge  about  the  case,  several  wit- 
nesses testifying  that  the  intruder  stated 
while  in  the  grand-jury  room  that  de- 
fendant ought  to  be  indicted,  his  eondnct 
fell  far  short  of  showing  an  exertion  of 
improper  infinence  sueh  as  would  re- 
quire quashing  the  indictment.  State 
V.  Bacon  (1899)  77  Ifiss.  366,  27  So. 
563. 

But  in  United  States  v.  Edgerton 
(1897)  80  Fed.  374,  it  is  held  that  the 
rule  is  inherent  in  the  grand-jury  system 
with  all  the  force  of  a  statutory  enact- 
ment, that  no  p>er8on  other  than  a  wit- 
ness undergoing  examination  and  the 
attorney  for  the  government  can  be 
present  during  the  sessions  of  the  grand 
jury;  so,  where  one  who  had  testified 
before  the  grand  jury  as  an  expert  was 
permitted  to  remain  in  the  grand-jury 
room  while  other  witnesses  were  being 
examined  in  connection  with  the  charge 
against  defendant,  and  propounded  ques- 
tions to  such  witnesses,  the  indictment 
should  be  quashed. 

Ml«o«Il*iieo«s. 

The  fact  that,  while  a  grand  jury  was 
investigating  an  election  fraud  case,  the 
president  of  the  board  of  police  commis- 
sioners and  a  member  of  the  board  of 
election  supervisors  were  present  in  the 
grand-jury  room  by  order  of  the  coiirt, 
one  to  produce  the  ballot  box  and  the 
other  to  produce  the  keys,  returns,  and 
tally  sheets,  was  not  error  where  they 
did  not  participate  in  the  count  of  the 
ballots,  and  the  grand  jury  did  not  delib- 
erate upon  any  questions  before  it  dur- 
ing their  presence  in  the  room.  Coch- 
ran V.  State  (1913)  119  Md.  539,  87  Atl. 
400. 

In  State  v.  Justus  (1883)  11  Or.  178, 
50  Am.  Rep.  470,  8  Pac.  337,  6  Am.  Crim. 
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Rep.  611,  an  appeal  from  a  conviction 
of  murder  on  the  ground  that  a  penon 
not  anthoiized  fay  law  was  present  be- 
fore the  grand  jury  at  the  request  of  the 
district  attorney  for  the  purposs  vf  as- 
sisting in  the  examination  of  witnesses 
and  in  framing  the  indictment,  it  not 
appearing  from  "the  report  of  the  case 
whether  such  person  was  an  attorney  or 
not,  it  was  held  that  while,  under  the 
statute  providing  that  no  person  other 
than  the  district  attorney  can  be  allowed 
to  be  present  during  the  sittings  of  the 
grand  jury,  the  presence  of  such  person 
was  improper,  it  was  at  most  an  irregu- 
larity; and  it  not  being  claimed  that  any 
injustice  or  wrong  was  done  to  the  pris- 
oner by  reason  of  this  error,  it  could  not 
be  taken  a;dvantage  of  after  trial  and 
verdict  upon  a  motion  for  a  new  trial. 
Under  a  statute  providing  for  the 
secrecy  of  the  deliberations  of  the  grand 
jury,  and  providing  that  "the  district 
attorney  may  go  before  the  grand  jury 
at  any  time  except  when  they  are  dis- 
cussing the  propriety  of  finding  a  bill  of 
indictment  or  voting  upon  the  same," 
and  making  it  a  ground  for  setting  aside 
the  indictment  that  "soine  person  not 
authorized  by  law  was  present  when  the 
grand  jury  were  deliberating  upon  the 
^  accusation  against  the  defendant,  or 
were  voting  upon  the  same," — ^it  was 
error  for  the  court  to  refuse  to  receive 
evidence  in  open  court  upon  an  allega- 
tion that  a  certain  person  not  authorized 
by  law  was  present  when  the  grand  jury 
were  deliberating  upon  the  accusation 
and  while  they  were  voting  upon  the 
bill,  even  thongh  the  person  named  was 


the    district    attorney.      Rothschild    v. 
State  (1880)  7  T«r.  App.  519. 

Under  the  statute  mentioned  in  the 
preceding  case,  where  the  person  who 
was  alleged  to  be  present  before  the 
grand  jury  without  authorization  was 
not  present  while  the  jury  were  dis- 
cussing and  deliberating  about  finding 
the  bUl,  the  indictment  should  be  sus- 
tained. Sims  V.  State  (1898)  —  TtOL 
Crim.  Rep.  — ,  46  S.  W.  705. 

The  discussion  of  the  evidence  before 
the  grand  jury  nlating  to  an  allied 
crime,  by  persons  not  sworn  to  testify 
as  witnesses,  will  vitiate  an  indictment 
whether  the  jurors  were  actually  influ- 
enced by  such  discussion  or  not.  State 
V.  Wetzel  (1914)  —  W.  Va.  — ,  83  S.  B. 
68. 

Under  statutes  authorizing  the  ap- 
{xtintment  of  special  assistant  district 
attorneys  to  assist  the  district  attorney 
beforo  the  grand  jury,  the  appoiiitment 
of  an  expert  accountant  who  was  not  a 
qualified  practitioner  in  any  court  was 
not  authorized,  and  his  prosence  beforo 
the  grand  jury,  assisting  in  the  exam- 
ination of  witnesses,  is  error  for  which 
an  indictment  will  be  quashed.  United 
States  V.  Heinze  (1910)  177  Fed.  770. 

And  the  presence  in  the  grand  jury  of 
an  examiner  from  the  department  of 
justice  who  remained  in  the  room  during 
the  examination  of  many  witnesses,  as- 
sisting the  jury  in  the  investigation  by 
explaining  accounts  while  the  witnesses 
were  on  examination,  and  asking  some 
questions,  was  sufScient  ground  for 
quashing  the  indictment.  United  States 
V.  Kilpatrick  (1883)  16  Fed.  765. 

R.L.S. 


IOWA  SUPREMB  COURT. 

RE  ESTATE   OP   ALEXANDER  MOYNI- 
HAN,  Deceased. 

STATE  OF  IOWA,  Appt. 

(—  Iowa,  — ,  161  N.  W.  604.) 

Appeal  —  failure  to  serve  abstract  — 
dismissal. 

1.  Failure  to  serve  an  abstract  and  argu- 
ment on  one  of  the  appellees  or  the  only  at- 
torney who  represented  him,  as  shown  by 
the  record  and  affidavits  in  support  of  the 


Note.  ~  The  validity  of  discrtniination 
against  aliens  by  inheritance  tax  law  as 
affected  by  treaty  with  foreign  government 
is  treated  in  the  note  to  Re  Stixrud,  33 
L.KJV.(X.S.)  632,  and  Re  Peterson,  1916A, 
474. 
L.R.A.1916D. 


motion  to  dismigs,  requires  affirmance   as 
to  him. 

For  other  oaset,  tee  Appeal  and  Error,  IV. 
r  and  m,  in  Dig.  1-^2  7f.  8. 

Snocesslon  tax  —  effect  of  treaty. 

2.  Alien  heirs  can  be  subjected  to  no 
higher  inheritance  tax  than  domestic  ones, 
under  a  treaty  providing  that  citizens  or 
subjects  of  each  of  the  contracting  parties 
shall  have  full  power  to  dispose  of  their 
personal  proper^;  and  their  heirs,  being 
subjects  of  the  other  contracting  party, 
shall  succeed  to  the  same  and  take  posses- 
sion thereof,  paying  such  duties  only  as 
the  citizens  or  subjects  of  the  country  where 
the  property  lies  shall  be  liable  to  pay. 
For  other  cases,  see  Taxes,  V,  6,  in  Dig. 

ISS  N.  8. 

(March  16,  1915.) 

APPEAL  by  the  state  from  an  order  of 
the  District  Ck>urt  for  Polk  (younty  i»- 
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leasing  certain  real  estate  appraised  for  col- 
lateral inheritance  tax  as  a  part  of  the 
pTt^>er.ty  of  Alexander  Moynihan,  deceased, 
from  liability  for  such  tax,  in  a  suit  for 
the  reoovery  of  the  real  estate. '  Affirmed. 

Statement  by  Evans,  J.: 

Appeal  by  the  state  from  certain  orders 
entered  in  the  above-entitled  probate  case 
relating  to  the  collateral  inheritance  tax. 
The  orders  appealed  from  will  be  indicated 
in  the  opinion. 

Messrs.  George  C!osson,  Attorney  Gen- 
eral, and  C.  A.  Bobbins,  Assistant  Attor- 
ney General,  for  the  State: 

Only  parties  to  the  action  or  persons  in 
privity  with  them  are  bound  by  a  judgment 
or  decree  of  court. 

23  Cyc.  1237,  1280;  Jasper  County  v. 
Sparham,  125  Iowa,  465,  101  N.  W.  134; 
Guedert  t.  Emmet .  County,  116  Iowa,  40, 
89  N.  W.  85. 

If  claimants  inherited  the  property  of 
Alexander  F.  Moynihan,  then  the  treaty  be- 
tween this  country  and  Great  Britain  has 
DO  application,  for  as  to  real  estate  the 
treaty  applies  only  in  cases  where,  under 
the  law,  they  would  be  disqualified  from  in- 
heriting, and  in  case  of  personal  property 
the  treaty  applies  only  when  a  citisen  or 
subject  of  one  of  the  powers  dies  owning 
property  witlui  the  territory  of  the  other 
power. 

Sala's  Succession,  SO  La.  Ann.  1009,  24 
So.  674;  Frederickson  t.  Louisiana,  23 
How.  445,  448,  16  L.  ed.  677,  579;  Be  An- 
derson, 166  Iowa,  617,  52  L.R.A.{N.S.)  686, 
147  N.  W.  1098;  Rixner's  Succession,  48 
La.  Ann.  552,  32  L.R.A.  189,  19  So.  597. 

The  act  of  the  legislature  of  Iowa  was 
never  more  than  the  exercise  of  the  power 
which  every  state  or  sovereignty  possesses 
of  regulating  the  manner  and  terms  upon 
which  property,  real  and  personal,  within 
its  dominion  may  be  transmitted  by  last 
will  and  testament  or  by  inheritance,  and 
prescribes  who  shall  and  who  shall  not  be 
capable  of  taking  it. 

Mager  v.  Grima,  8  How.  490,  12  L.  ed. 
1168;  Frederickson  v.  Louisiana,  23  How. 
445,  16  L.  ed.  577. 

The  tax  is  not  a  tax  upon  property,  but 
is  a  charge  upon  the  right  or  privilege  of 
reeetving  it. 

United  States  v.  Perkins,  163  U.  S.  626, 
41  L.  ed.  287,  16  Sup.  Ct.  Rep.  1073;  State 
v.  Dalrymple,  70  Md.  294,  3  L.R.A.  372,  17 
Atl.  82;  Re  Anderson,  166  Iowa,  617,  62 
L.R.A.(N.8.)  686,  147  N.  W.  1098. 

Mr.  E.  J.  Kelly  also  for  the  State. 

Messrs.  Parsons  &  Mills  and  Dudley  & 
Coffin  for  i^pellees. 
L.R.A.1916D. 


Evana,  J.,  delivered  the  opinion  of  the 
court: 

Alexander  Moynihan  died  intestate  leav- 
ing a  number  of  collateral  heirs  all  of  whom 
are  parties  hereto.  He  left  an  estate  con- 
siting  of  personal  property  amounting  to 
something  more  than  $3,000.  Whether  he 
left  any  real  estate  is  one  of  the  points  in 
controversy.  The  administrator  listed  160 
acres  of  land  as  property  of  the  decedent, 
located  in  Iowa  county.  This  land,  how- 
ever, was  in  the  actual  possession  of  Michael 
Moynihan,  the  brother,  and  liad  been  in  his 
actual  possession  for  thirty-five  years,  and 
he  claimed  to  be  the  owner  of  the  same. 
Suit  was  begun  in  Iowa  county  against 
Michael  by  some  of  the  collateral  heirs  for 
the  recovery  of  such  real  estate.  Michael 
appeared  to  such  suit  with  a  cross  bill 
claiming  title  and  asking  that  his  title  be 
quieted.  A  decree  was  entered  in  his  favor 
on  the  cross  bill.  Later  he  filed  aa  appli- 
cation in  this  probate  case  pending  in  Polk 
county,  asking  a  formal  order  eliminating 
this  real  property  from  the  list  of  assets 
of  the  decedent.  This  involved  its  elimina- 
tion from  the  consideration  of  the  ap- 
praisers for  collateral  inheritance  tax  pur- 
poses. Such  application  was  granted.  From 
this  order  the  state  appealed. 

The  appeal  has  been  submitted  to  us  with 
a  motion  on  behalf  of  Michael  for  an  af- 
firmance of  the  case  or  a  dismissal  of  the 
appeal  because  the  appellant  has  failed  to 
serve  upon  Michael  or  upon  his  attorney 
any  abstract  or  argument.  This  motion  is 
resisted  on  the  alleged  ground  that  Michael 
was  represented  in  the  trial  below  by  more 
than  one  attorney  and  that  service  was 
made  upon  one  of  such  attorneys.  The  rec- 
ord and  showing  furnish  no  fair  support  for 
the  ground  of  alleged  resistance.  Michael 
appeared  lielow  by  Mr.  Kirby  as  his  sole 
attorney.  This  fact  appears  both  by  ap- 
propriate affidavits  in  support  of  the  mo- 
tion and  in  the  record  itself.  There  were 
other  attorneys  who  appeared  for  other  col- 
lateral heirs.  As  to  these  their  clients  were 
specifically  named  in  the  record.  The  same 
record  shows  Mr.  Kirby  as  appearing  for 
Michael.  No  other  attorney  was  authorized 
to  appter  for  him  or  purported  to  appear 
for  him.  Nor  did  Mr.  Kirby  appear  for  any 
other  party.  The  notice  of  appeal  express- 
ly recognized  Mr.  Kirby  as  sole  attorney  for 
Michael.  The  appellant,  therefore,  was 
clearly  in  default  in  failing  to  serve  ab- 
stract and  argument  upon  Mr.  Kirby  or 
upon  his  client.'  No  excuse  is  offered  for 
such  default,  other  than  the  resistance 
above  indicated.  The  motion  to  affirm  a» 
to  Michael  must  therefore  be  sustained. 

II.  There  is  a  second  branch  of  the  appeal 
which  involves  the  interests  of  certain  aliok 
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eoUateral  heirB.  Sudi  alien  heirs  are  aub- 
jecta  of  Great  Britain.  As  oollateml  heirt, 
they  are  entitled  to  a  share  of  the  personal 
property  above  referred  to.  Because  they 
are  alien,  the  state  contends  that  their  soc- 
ceasion  is  subject  to  a  tax  of  20  per  cant 
under  our  statute.  Because  of  the  terms  of 
our  treaty  with  Oreat  Britain,  it  is  con- 
tended for  theae  alien  heirs  that  they  can- 
not be  subjected  to  any  greater  tax  than 
the  resident  heirs.  This  was  the  view  adopt- 
ed by  the  trial  court,  and  the  rate  of  tax 
against  each  tucceasion  was  fixed  at  5  per 
cent. 

We  had  occasion  in  McKeown  t.  Broirn, 
1«7  Iowa,  489,  149  N.  W.  S03,  to  oonsidear 
the  effect  of  the  terms  of  our  treaty  with 
Great  Britain  as  bearing  upon  the  rate  of 
collateral  inheritance  tax  chargeable  against 
subjects  of  Great  Britain.  The  cited  case, 
however,  dealt  with  real  property  only.  We 
have  now  to  consider  the  effect  of  the  same 
upon  the  succession  to  personal  property. 
It  is  contended  by  the  appellant  that  the 
terms  of  the  treaty  do  not  forbid  discrimi- 
nation in  succession  taxes  when  the  in- 
heritance consists  of  personal  property. 
Article  2  of  auch  treaty  is  as  follows: 

"Article  2.  The  cftizens  or  subjects  of 
each  of  the  contracting  parties  ahall  have 
full  power  to  diq>oae  of  their  peraonal 
property  within  the  territories  of  the  other, 
by  testament,  donation,  or  otherwise;  and 
their  heira,  legateea,  and  doneea,  being  citi- 
zena  or  subjects  of  the  other  contracting 
party,  whether  resident  or  nonresident,  shall 
succeed  to  their  said  personal  property,  and 
may  take  possession  thereof  either  by  them- 
selves or  by  others  acting  for  them,  and  dis- 
pose of  the  same  at  their  pleasure,  paying 
such  duties  only  as  the  citiaens  or  aubjecta 
of  the  country  where  the  property  Ilea  ahall 
be  liable  to  pay  in  like  caaea."  [31  Stat,  at 
li.  1939.] 

Alexander  Moynihan,  the  decedent,  waa  a 
resident  of  this  country.  Whether  he  waa 
a  citizen  hereof  does  not  directly  appear. 
It  is  so  assumed,  however,  in  appellate's 
arpfument,  and  we  will  assume  it  likewise. 
One  of  the  contentions  in  argument  is  that 
Article  2  is  applicable  only  to  the  inherited 


estate  of  an  alien  who  dies  in  this  state, 
and  that  it  is  therefore  not  applicable  to  the 
case  at  bar  because  Alexander  Moynihan 
was  not  an  alien.  The  article  will  not  bear 
such  construction.  Alexander  Moynihan  be- 
ing a  citizen  of  this  country,  his  "heirs, 
l^atees,  and  dwiees  being  citizens  or  sub- 
jects of  the  other  contracting  party,  .  .  . 
shall  succeed  to  their  said  peraonal  prop- 
ertgr  and  may  take  possession  thereof 
.  .  .  and  dispose  of  the  same  .  .  . 
paying  auch  duties  only  aa  the  citizens  and 
subjects  of  the  country  where  the  property 
lies  ahall  be  liable  in  like  cases." 

It  will  be  noted,  therefore,  that  this  arti- 
cle covers  aucceaaion,  possession,  and  dis- 
posal of  peraonal  property,  all  to  be  subject 
to  jiuch  duties  only  aa  the  citizens  of  the 
coiintary  where  the  property  lias  will  be  lia- 
ble to  pay  in  like  caaea.  No  reason  appeara, 
therefore,  why  any  different  effect  ahould 
be  given  to  the  terms  of  the  treaty  aa  ap- 
plied to  peraonal  property  than  waa  given 
in  the  McKeown  Caae,  aupra,  aa  applied  to 
real  property. 

The  order  entered  below  ia  therefore  af- 
firmed. 

Deemer,  C!h.  J.,  and  We»ver  and  Pres- 
ton,  JJ.,  ooneur. 

A  petition  for  rehearing  having  been  filed, 
Evans,  J.,  on  November  24,  1916,  handed 
down  the  following  additional  opinion  ( — 
Iowa,  — ,  164  N.  W.  904)  : 

A  petitimt  for  rehearing  has  been  sub- 
mitted in  thia  case,  the  aame  having  been 
argued  aomewhat  in  conjunction  with  the 
original  aubmiaaion  in  tike  caae  of  Brown 
V.  Daley,  wherein  opinion  haa  been  handed 
down  at  the  preaent  term,  —  Iowa,  — ,  164 
K.  W.  602.  The  diacuasion  in  the  cited 
ease  ia  applicable  to  the  facta  of  the  preaent 
case,  and  is  controlling  of  the  result.  The 
result  ia  that  our  affirmance  of  the  judg- 
ment of  the  lower  court  is  adhered  to.  We 
prefer,  however,  to  rest  our  opinion  upon 
the  groiada  indicated  in  the  sited  caae. 

Deemer,  Ch.  J.,  and  Weaver  and  Pres- 
ton,  JJ.,  concur. 


KENTUCKY  COURT  OP  APPEIAIiS. 

JOHN  O.  WHITE  et  al. 

V. 

M.  L.  HARBESON,  Judge. 
(—  Ky.  — ,  183  S.  W.  475.) 

Tenne  —  nrtion  by  receiver  to  enforce 

stookholdpr's  liability. 

An  action  by  a  receiver  of  an  insolvent 
insurance  company  to  enforce  the  statutory 
L.R.A.1916D. 


liability  of  stock  and  policy  holders  is  an- 
cillary to  the  suit  in  which  the  receiver  is 
appointed,  within  the  meaning  of  a  statute 
permitting  such  ancillary  matters  to  be  set- 
tled in  the  court  of  such  appointment,  al- 
though the  atockholdera  reside  in  different 

Note.  —  Aa  to  when  local  venue  may  be 
disregarded  upon  the  ground  that  the  ac- 
tion or  proceeding  is  ancillary  or  incidental, 
see  annotation  following  this  caae,  post, 
1134. 
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counties  of  the  state,  aad  actions  at  law 
might  have  been  brought  in  the  counties  of 
tiieir  residence,  to  enforce  their  respective 
obligations. 

For  other  oaaet,  see  Venue,  I.  in  Dig.  ISt 
If.  8. 

(March  17,  1916.) 

PETITION  for  a  writ  of  pr<Aibition  to 
prevent  the  defemdaat  judge  from  pro- 
ceeding is  the  matter  of  the  settlement  of 
the  affairs  of  the  Kentucky  Fire  Insurance 
Company,  particularly  in  the  matter  of  the 
enforcement  of  the  assessment  made  by 
the  court  upon  the  various  policy  holders 
in  said  company.     Writ  denied. 

The  facts  are  stated  in  the  opinion. 

Messrs.  6.  W.  Gourley,  W.  P.  %in- 
dldge,  Walter  D.  Murphy,  Field  Mo- 
JUod,  li.  A.  Fanrest,  Webb  A  Webb, 
Jesse  F.  Nichols,  N.  Powell  Taylor,  Ap- 
plegate  A  Hanson,  B.  C.  Simmons,  W. 
H.  Mackoy,  Frank  Chlnn,  and  R.  H. 
Winn  for  petitioners. 

Messrs.  S.  D.  Rouse  and  Myers  &  How- 
ard, for  respondent: 

The  Kenton  circuit  court  has  jurisdiction 
to  wind  up  the  affairs  of  the  Kentucky  Fire 
Insuranee  Company,  and,  as  an  incident 
thereto,  jurisdiction  over  the  persons  and 
of  the  subject-matter  on  an  assessment 
made  upon  the  policy  holders  living  in  coun- 
ties other  than  Kenton  in  sums  less  than 
$50. 

Hamilton  v.  Biney,  140  Ky.  478,  131  S. 
W.  287;  Phalan  v.  Louisville  Safety  Vault 
A,  T.  Co.  88  Ky.  24,  10  8.  W.  10  j  Fish- 
back  V.  Green,  87  Ky.  110,  7  S.  W.  881; 
De  Haven  v.  De  Haven,  104  Ky.  41,  46  S.  W. 
216;  Dawkins  t.  Hough,  112  Ky.  8S9,  66 
S.  W.  1047;  Smith  T.  Engle,  44  Iowa,  265; 
Boyston  v.  Royston,  21  Ga.  161;  Ewing  v. 
Patterson,  86  Ind.  326;  Jenkins  v.  Simms, 
45  Md.  632;  Goodrich  v.  Staples,  2  Gush. 
268;  State  ex  rel.  Madclin  v.  Rombauer, 
104  Mo.  619,  15  S.  W.  850,  16  S.  W.  502; 
Norton  Iron  Works  v.  Moreland,  —  Ky.  — , 
113  S.  W.  481. 

Settle,  J.,  deUvered  the  opinion  of  the 
court: 

By  their  petition  filed  in  this  court,  plain- 
tiffs, John  G.  White  and  others,  ask  that 
the  defendant,  M.  L.  Harbeson,  judge  of 
the  KentcMi  circuit  court,  law  and  equity 
division,  t>e  prevented  by  writ  of  prohibiti<m 
to  be  issued  by  this  oourt,  from  proceed- 
ing further  in  the  hearing  or  determination 
of  the  matters  in  controversy  between  the 
plaintiffs  and  W.  N.  Hind,  receiver  of  the 
Kentucky  Fire  Insurance  Company,  grow- 
ing out  of  the  latter's  insolvency  and  the 
settlement  of  its  business  and  affairs,  in- 
volved in  the  action  pending  in  the  Kenton 
L.B.A.1916D. 


circuit  court,  wherein  W.  E.  Skillman  and 
C.  O.  Martin,  partners  under  the  style  Skill- 
man-Martin  Printing  Company,  are  plain- 
tiffs  and  the  Kentucky  Fire  Insurance 
Company  and  others  are  defendants,  par- 
ticularly, in  so  far  as  the  receiver  is  seek- 
ing by  his  cross  petition  in  that  action  to 
make  the  plaintiffs  herein  liable  as  policy 
holders  of  the  Kentucky  Fire  Insurance 
Company  for  certain  assessments  made 
against  and  attempted  to  be  collected  of 
them  in  the  action.  Plaintiffs'  right  to 
the  writ  of  prohibition  prayed  for  is  based 
on  the  alleged  ground  that  the  Kenton  cir- 
cuit court,  of  which  the  defendant  M.  L. 
Harbeson  is  presiding  judge,  is  without  ju- 
risdiction to  hear  or  determine  the  mattent 
in  controversy  referred  to. 

A  brief  statement  of  the  facts  leading  to 
the  bringing  of  the  action  in  which  the  re- 
ceiver was  appointed,  and  the  connection  of 
the  plaintiffs  herein  with  that  action,  will 
give  a  better  understanding  of  tiie  plain- 
tiffs' object  in  applying  for  the  writ  of 
prohibition.  The  Kentucky  Fire  Insurance 
Company,  a  co-operative  or  assessment  fire 
insurance  company,  incorporated  under  the 
laws  of  this  state,  maintaining  its  chief 
office  in  the  city  of  Covington,  conducted  a 
fire  insurance  business  in  the  state  from 
its  incorporation  down  to  the  beginning  of 
the  year  1916.  It  then  had  on  its  books 
outstanding  insurance  amounting  to  about 
$1,500,000  and  owed  unpaid  losses,  result- 
ing from  fires,  amounting  in  the  aggr^ate 
to  more  than  (40,000,  saying  nothing  of 
other  indebtedness  nearly  as  great,  incurred 
by  way  of  attorneys'  fees  and  court  costs 
in  litigation  in  various  courts  of  the  state. 
Being  without  mmiey  or  assets  to  meet  this 
indebtedness,  the  Kentucky  Fire  Insurance 
Company,  April  1,  1915,  through  its  board 
of  directors,  attempted  to  provide  for  its 
payment  by  levying,  as  permitted  by  its 
charter  and  the  laws  of  the  state,  assess- 
ments upon  its  policy  holders  of  an  amount 
equaling  two  annual  premiums  upon  their 
respective  policies,  practically  none  of  which 
was  collected.  This  situation  led  to  the 
instituti<»  in  the  Kenton  circuit  court,  law 
and  equity  division,  of  the  action  against 
the  Kentucky  Fire  Insurance  Company  by 
the  Skillman-Martin  Printing  Company,  a 
creditor  thereof.  The  petition,  after  set- 
ting out  the  facts  to  which  we  have  re- 
ferred, alUged  the  insolvency  of  the  defend- 
ant insurance  company,  the  necessity  for  a 
settlement  of  its  business  and  affairs,  and 
asked  that  it  be  placed  in  the  hands  of  a 
receiver  for  that  purpose;  that  a  reference 
be  had  to  ascertain  the  names  of  its  policy 
holders,  the  dates,  respectively,  upon  which 
such  policies  were  issued,  and  such  of  them 
'  as  had  been  canceled;  also  to  ascertain  the 
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outstanding  losses,  when  sustained,  and  to 
whom  payable;  and  that  the  court  m^e 
such  an  assessment  upon  its  policy  holders 
as  might  be  found  necessary  to  pay  the 
losses  and  the  costs  of  the  action.  The 
defendant  insurance  company,  by  answer 
and  cross  petition,  alleged  substantially  the 
same  facts,  and  prayed  for  the  same  relief. 
A  reference  was  accordingly  had-  to  the 
receiver,  and  from  the  report  of  the  latter 
it  appears  that  the  policy  holders  num- 
bered about  1,500,  some  of  whom  reside  in 
nearly  every  county  of  the  state;  that  the 
outstanding,  unpaid  losses  amounted  to 
about  $68,000,  with  leas  than  $6,000  of  it 
reinsured;  that  there  were  other  debts 
owing  by  the  insurance  company,  amount- 
ing in  the  aggregate  to  nearly  as  great  a 
sum;  that  the  assets  of  the  company  were 
of  iuaigniflcant  value;  and  that  an  assess- 
oaent  against  the  policy  holders  of  $3  on 
each  $100  of  insurance  in  force,  which  was 
the  maximum  assessment  allowed  by  §  709a, 
Kentucky  Statutes,  would  be  insul^cient  to 
pay  the  losses.  He  asked  that  the  court 
make  such  assessment,  and,  if  the  aesess- 
ments  were  not  voluntarily  paid,  that  he 
be  authorized  to  sue  the  delinquents.  The 
report  of  the  receiver  was  confirmed,  the 
assessment  was  made  as  requested  therein, 
and  the  receiver  authorized  to  bring  suit 
against  the  delinquent  policy  holders. 
Thereafter,  by  cross  petition  in  the  action, 
all  the  policy  holders  who  were  delinquent 
in  paying  the  assessments  were  made  defend- 
ants, and  judgment  was  prayed  therein 
against  them,  respectively,  for  the  assess- 
ment of  3  per  cent,  made  by  the  court. 
Summons  was  issued  to  the  various  coun- 
ties of  their  residence,  and  served  upon 
them  there.  A  few  of  the  defendants  failed 
to  appear,  but  a  majority  of  them  appeared, 
for  the  sole  purpose  of  objecting  to  the 
jurisdiction  of  the  court,  and  to  this  end 
they  demurred  to  the  petition  on  that 
ground  and  moved  to  quash  the  returns  on 
the  summons.  The  demurrers  and  motions 
were  overruled,  which  rulings  caused  the 
filing  by  the  policy  holders  of  the  petition 
for  the  writ  of  prohibition  asked  in  the  in- 
stant case. 

In  urging  their  right  to  the  writ  of  pro- 
hibition, the  petitioners  contend:  (1)  That 
the  cause  of  action  set  up  in  the  cross  peti- 
tion of  the  receiver  is  a  separate  and 
distinct  action  against  each  policy  holder 
assessed,  and  that,  as  the  sum  assessed 
against  each  of  them  and  for  which  the  re- 
ceiver sues  is  less  than  $60,  the  Kenton  cir- 
cuit court  has  no  jurisdiction;  (2)  that 
the  action  is  a  separable  and  distinct  action 
against  each  of  them,  for  which  reason  the 
Kenton  circuit  court,  even  if  the  amount 
involved  as  to  each  were  as  much  or  m<Mre 
L.R.A.1916D. 


than  $50,  could  only  acquire  jurisdiction  by 
the  service  of  summons  in  the  county  in 
which  the  suit  is  pending.  On  the  other 
hand,  in  support  of  his  assumption  of  juris- 
diction, it  is  contended  by  the  judge  of  the 
Kenton  circuit  court  that  the  cross  action 
against  the  policy  holders  upon  the  assess- 
ment made  is  merely  ancillary  or  incidental 
to  the  action  to  wind  up  the  business  and 
affairs  of  the  insolvent  oorporaiion,  and  th« 
granting  in  that  action  of  the  relief  sought 
by  the  receiver  is  necessary  to  prevent  » 
multiplicity  of  actions  and  do  complete 
justice,  for  which  reasons  the  venue  of  the 
action  is  in  the  county  in  which  the  actios 
was  brought,  and  the  jurisdiction  to  enter- 
tain and  determine  the  liability  of  the 
polity  holders  for  the  assessments  in  qnes- 
tion  is  in  the  court  of  that  county  in  which 
the  action  is  pending  and  the  receiver  was 
appointed  and  qualified;  such  venue  being 
fixed  and  jurisdiction  ccmfwied  by  §  66, 
Civil  Code. 

Cases  are  not  wanting  in  which  it  has 
been  held  that  matters  not  ordinarily  con- 
nected with  the  subject  of  an  action  in 
equity  may,  nevertheless,  be  so  incident 
thereto  as  to  make  their  determination  in 
such  action  necessary  to  the  granting  of  the 
main,  relief  sought  tiierein,  eiven  though  the 
venue  of  an  independent  action  as  to  such 
incidental  matter  be  fixed  by  another  pro- 
vision of  the  Code.'  This  was  true  in  De 
Haven  v.  De  Haven,  104  Ky.  41,  46  S.  W. 
216,  47  S.  W.  597,  which  was  an  action 
to  settle  the  estate'  of  a  decedent.  It  was 
held  that  the  court  had  jurisdiction  to 
award  the  administrator  possession  of  a 
tract  of  land  owned  by  the  decedent,  situ- 
ated in  another  county,  upon  a  sununons 
served  in  such  other  county  upon  the  occu- 
pant of  the  land.  Obviously  the  venue  of 
an  action  for  the  possession  of  land  ia 
fixed  by  a  provision  of  the  Code  in  the 
ooimty  in  whidi  the  land  lies,  and  such 
would  necessarily  have  been  the  holding  of 
the  court,  except  for  the  fact  that  the 
awarding  to  the  administrator  of  the  pos- 
session of  the  land  was  held  to  be  a  matter 
incident. to  the  action  for  the  settlement  of 
tiie  decedent's  estate,  the  venue  of  which, 
as  fixed  by  the  Code,  was  in  the  county 
where  the  administrator  quidifled  and  the 
action  was  pending.  In  Hamilton  v.  Riney, 
UO  Ky.  478,  131  8.  W.  287,  which  was  an 
action  to  settle  the  deeedent's  estate,  that 
also  involved  the  settlement  of  the  ae< 
counts  of  the  decedent  as  guardian  of  her 
childroi;  and,  although  she  had  qualified 
as  such  guardian  in  a  county  other  than 
that  in  which  the  suit  to  settle  her  estate 
was  brought,  it  was  held  that  the  settle- 
ment of  her  accounts  as  guardian  was  so 
connected  witk  and  incident  to  the  settle- 
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ment  of  her  eatate  tb*t  the  court  in  which 
the  suit  to  settle  her  estate  was  pending 
had  juriadicion  to  settle  her  accounts  as 
guardian,  notwithstanding  another  pro- 
vision of  the  Code  fixed  the  venue  of  an 
aetion  to  settle  het  accounts  as  guardian 
in  the  county  in  which  she  qualified.  To 
the  same  effect  are  the  cases  of  Phalan  t. 
Ixmisville  Safety  Vault  &  T.  Co.  88  Ky. 
S4,  10  S.  W.  10,  and  Dawkins  v.  Hough, 
112  Ky.  865,  66  S.  W.  1047.  These  cases 
establish  the  rule  that  where  the  determin- 
-ation  of  a  matter  is  incident  to  the  action, 
the  court  has  jurisdiotion  in  that  action  to 
•determine  it  notwithatanding  the  venue  of 
aa  action  as  to  such  matter  would,  under 
other  circumstances,  be  fixed  by  a  different 
provision  of  the  Code  in  another  county. 
I  It  would  serve  no  good  purpose  to  con- 
aider  and  discuss  seriatim  the  many  author- 
ities cited  by  counsel  in  this  case,  aa  to  do 
so  would  stretch  the  opinion  to  an  unrea- 
sonable length,  and  so  burden  it  with  points 
of  differentiation  and  refinem^its  of  dis- 
tinction as  to  becloud,  rather  than  make 
dear,  the  grounda  upon  which  we  rest  the 
conclusions  we  have  reached.  Some  of  the 
eases  relied  on  by  counsel  for  the  plaintiffs 
are  undoubtedly  in  conflict  with  our  coa- 
olusiona,  but  it  will  be  found  that .  they 
«manate  from  other  juriadictiona.  Others, 
decided  in  this  jurisdiction,  relied  on  by 
the  same  coimsel,  which  apparently  conflict 
with  our  views,  when  compared  with  the 
authorities  cited  and  considered  in  the  opin- 
ion, will  be  found  not  to  do  so.  We  con- 
cede that  a  case  will  not  be  found  in  any 
jurisdiction  which  holds  that  aa  assignee 
or  receiver  of  an  insolvent  estate  can  main- 
tein  a  single  action  in  equity  against  ail 
the  debtors  of  the  insolvent  estate,  to  re- 
«ov«r  of  them  debts  due  such  estate.  But 
while  this  is  true,  we  have  not  been  referred 
to  a  case  in  any  juriadiction  in  which  it 
has  been  held  that  a  receiver,  or  even  a 
creditor,  may  not,  under  such  circumstances 
as  obtain  in  this  case,  maintain  a  single 
action  in  equity,  against  all  the  policy 
holders  of  an  insolvent  inauranoe  corpo- 
ration, who  are  likewise  stockholders  there- 
of, to  enforce  their  liability  as  such  poli<^ 
holders  or  stockholders. 

This  right  seems  to  have  been  recognized 
IB  the  early  case  of  Castleman  v.  Holmes, 
4  J.  J.  Marsh.  1,  under  the  law  then  exiat- 
ing  with  respect  to  corporations  like  that 
involved.  It  appears  that  the  atockholders 
ware  liable  for  the  debts  of  the  corporation 
Incurred  during  their  ownership  of  stock  in 
proportion  to  the  amount  of  stock  held  by 
«ach.  Suit  was  brought  in  equity  by  a 
judgment  creditor  of  the  corporation  agalnat 
the  atockhi^ders,  seeking  a  discovery  as  to 
who  the  stockholders  were  and  the  amount 
L.R.A.1916D. 


of  the  stock  owned  by  each,  and  to  enforce 
the  paym«it  of  his  debt  by  apportioning 
it  among  them  and  cmnpelling  each  to 
pay  his  proporti<«  thereof.  The  question 
of  jurisdiction  waa  raised  in  the  circuit 
oourt,  but  it  waa  hdd,  on  appeal,  that  tiie 
circuit  court,  irreapective  of  the  equitable 
remedy  ot  discovery  which  the  petition 
Bought,  had  juriadiction  aa  a  oourt  of  equity 
upon  the  groimd  that  it  was  necessary,  in 
order  to  avoid  a  multiplicity  of  suits  and 
to  do  complete  justice  at  once,  and,  further, 
that  payment  by  auch  of  the  stockholders 
as  were  before  the  court  could  be  ooeroed 
by  a  judgment  in  that  court.  It  appettra 
that  some  of  the  stockholders  were  not  lie- 
fore  the  court,  and  there  waa  no  accounting 
or  reimbursement  sought  or  obtained 
against  them  by  the  stockholders  who  were 
before  the  court,  because  it  was  held  that 
the  liability  was  several.  In  Cook  on 
Corporatitms,  7th  ed.  §  220,  it  is  said: 

"Perhaps  the  most  difilcult,  unsettled,  and 
unsatirfactory  question  concerning  the  stat- 
utory liability  of  stockholders  is  the  quee- 
tion  whether  that  liability  muat  be  enforced 
at  law,  or  must  be  in  equity,  or  may  be  in 
either  a  oourt  of  law  or  of  equity.  After 
determining  this  point  there  arises  the  far- 
ther difficulty  of  ascertaining  who  shall  be 
parties  plaintiff  and  parties  defendant, — 
whether  one  corporate  creditor  may  sue, 
■  .  .  or  all  the  atockholders  muat  be 
brought  in.    .    .    . 

"Secticm  222.  The  remedy  in  equity  ia 
the  favorite  remedy  at  the  courta.  It  is 
just,  certain,  impartial,  and  clear.  It  en- 
forces once  for  all  the  liability  of  the  stock- 
holders, and  at  the  same  time  provides  for 
contributiMt.  It  distributes  the  aaaeta 
equally  and  equitably  among  all  the  corpo- 
rate creditora.  It  preventa  a  multiplicity 
of  suits,  and  avoids  the  difficult  question 
as  to  whether  a  suit  at  law  will  lie.  The 
only  and  great  objection  to  the  remedy  in 
equity  is  that  it  is  protracted  .  .  .  and 
expensive.  Frequently  the  courts  have  held 
that  aa  action  at  law  to  enforce  a  atatu- 
tory  liability  is  not  a  proper  proceeding, 
but  that  the  rij^ts  of  all  parties  can  be 
pr<^erly  adjudged  in  a  oourt  of  equity,  and 
that  the  latter  remedy  is  exclusive  of  all 
others.  Such  are  the  latest  decisions  in 
New  York.  The  New  York  court  of  appeals 
holds,  however,  that  a  suit  in  equity  does 
not  lie  to  oiforce  a  statutory  liability  wherv 
the  liability  is  unlimited,  and  there  is  no 
fund  to  be  protected  and  distributed. 
.  .  .  In  some  jurisdictions  the  rule  pre- 
vails that  creditors  in  these  cases  have  a 
concurrent  remedy,  either  at  law  or  in 
equity.  The  action  at  law  will  lie  upon  the 
debt,  while,  on  the  other  hand,  the  equi- 
taUe  jurisdiction  arises  from  the  power  of 
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a  eourt  of  chancery  to  compel  contribution 
among  the  stockholders  and  to  effect  an 
equitable  diatribution  among  the  creditors. 
Tixe  taiden<7  is  to  hold  that  a  suit  in 
equity  ia  always  a  proper  remedy,  even 
though  it  may  not  be  the  exclusive  remedy. 
The  Supreme  Court  of  the  United  States 
has  recenUy  held,  however,  that  the  juris- 
diction of  a  court  of  equity  on  the  ground 
of  preventing  a  multiplicity  of  suits  exists 
only  where  such  is  the  actual  situation. 

"Where  creditors  seek  to  subject  unpaid 
subscriptions  to  the  payment  of  their 
claims,  after  exhausting  their  remedies  at 
law,  it  is  the  rule  in  many  jurisdictions 
that  equity  is  the  proper  forum.  That  this 
right  on  the  part  of  creditors  now  exists 
is  almost  universally  conceded  by  the 
courts,  and  many  of  them  hold  that  equity 
is  the  exclusive  forum,  where  the  remedy 
has  not  been  changed  ...  by  statute. 
The  meaning  and  application  of  this  rule  is 
that  where  creditors  have  exhausted  their 
legal  remedies  against  the  corporation,  and 
where  the  assets  of  the  corporation  are  in- 
sufficient to  pay  its  debts,  they  may  have 
relief  in  equity  to  compel  the  delinquent 
stockholders  to  pay  any  unpaid  balance." 
[4  Thomp.  Corp.  §  5075.] 

Again,  in  §  5076,  the  same  author  says: 
"In  oome  states  courts  of  equity  take  ex- 
clusive jurisdiction  in  the  enforcement  of 
the  statutory  liability  imposed  upon  stock- 
holders, for  the  purpose  of  adjusting  equi- 
ties and  for  the  preventing  of  a  multiplicity 
of  suits.  Equity  jurisdiction  is  also  pre- 
ferred on  the  ground  that  the  doing  of  full 
justice  involves  complex  contributions 
among  stockholders,  which  cannot  be  worked 
out  by  a  court  of  law.  Equity  is  the  proper 
forum  in  such  cases,  unless  the  statute  im- 
posing the  liability  intends  to  give  a 
remedy  to  any  creditor  against  any  stock- 
holder distributively;  and  even  then  equity 
may  have  jurisdiction  though  there  is  a 
concurrent  remedy  at  law." 

It  is  apparent,  therefore,  that  while  a 
creditor  of  an  insolvent  corporation  may 
sue  a  stockholder  at  law  upon  his  statutory 
liability,  as  allowed  in  Williams  v.  Cham- 
berlain, 123  Ky.  150,  94  8.  W.  29,  that 
fact  does  not  militate  against  the  right  of 
the  creditor  to  sue  in  equity  an  insolvent 
corporation  and  its  stockholders  to  enforce 
the  statutory  liability  of  the  stockholders. 
The  right  to  bring  such  equitable  action 
has  been  recognized  and  allowed,  not  only 
in  the  case  of  Castleman  v.  Holmes,  supra, 
but  also  in  the  more  recent  case  of  Game- 
well  Fire  Alarm  Teleg.  Co.  v.  Fire  &.  Police 
Teleg.  Co.  116  Ky.  759,  76  S.  W.  862.  The 
action  last  mentioned  was  instituted  by  the 
creditor  in  the  chancery  court,  by  judgment 
L.R.A.1916D. 


of  which  the  statutory  liability  ot  a  noH' 
resident,  a  stockholder,  was  enforced.  In' 
the  opinion  it  is  said :  "The  purpose  of  thia 
action,  as  stated  by  appellant  in  the  prayer 
of  its  petition,  was  to  have  the  affairs  of 
tbe  insolvent  resident  corporations  placed 
in  the  hands  of  a  receiver  of  the  court,  and 
their  assets  collected,  and  the  same  paid 
to  the  creditors  of  the  two  corporations.^ 
The  assets  of  the  two  corporations  con' 
sisted,  in  addition  to  visible  personal  prop- 
erty,  in  debts  due  them  by  contract,  as  well 
as  sums  due  froiki  stockholders  under  their 
liability  created  by  the  statutes.  It  was 
certainly  connected  with  the  subject  of  this 
action  and  the  settlement  of  these  insolvent 
corporations  for  the  appellees  to  ask  the 
court  to  require  the  appellant,  a  nonresident 
corporation,  to  pay  and  settle  the  amount 
it  owed  under  its  statutory  liability.  This 
would  not  have  been  improper  even  if  ft 
had  been  a  resident  oorporatitin."  Cook  v. 
Carpenter,  212  Pa.  166,  1  I>.R.A.(N.S.)  900, 
108  Am.  St.  Rep.  864,  61  Atl.  799,  4  Ann. 
Cas.  723. 

It  is  our  conclusion  that,  in  an  action 
brought  to  settle  the  affairs  of  an  insolvent 
corporation  in  the  hands  of  a  receiver,  and 
wherein  the  latter  is  seeking  to  enforce  Uio 
statutory  liability  of  the  stockholders,  $>. 
court  of  equity  has  jurisdiction  to  grant, 
the  relief  here  sought  against  the  several 
stockholders,  though  they  reside  and  were 
summoned  in  a  county  or  counties  other 
than  that  in  which  the  action  was  brought ; 
and,  further,  that  such  jurisdiction  exists- 
notwithstanding  the  fact  that  the  receiver 
had  a  concurrent  remedy  at  law  by  insti- 
tuting actions  at  law  against  each  stock- 
holder, to  enforce  his  liability,  in  the  county 
of  his  residence.  In  other  words,  such 
jurisdiction  is  possessed  and  may  be  exer- 
cised by  the  court  because  the  right  of  the 
receiver  to  recover  of  each  stockholder  i» 
incident  to  the  settlement  of  the  corpora- 
tion's affairs,  and  for  the  further  reasons 
that  to  do  so  will  prevent  a  multiplicity 
of  suits  and  enable  the  court  to  do  com- 
plete justice  in  the  action  before  it. 

If  right  in  the  conclusion  that  the  Ken- 
ton circuit  court,  law  and  equity  division, 
has  the  jurisdiction  claimed  and  attempted 
to  be  exercised  by  it,  it  follows  that  the 
venue  of  the  action  is  fixed  by  §  65,  Civil 
Code.  Moreover,  the  expenses  incident  to 
the  enforcement  of  the  equitable  remedy  in- 
voked by  the  receiver  will  be  insignificant 
as  compared  with  what  such  expense  would 
be  if  he  were  compelled  to  resort  to  suits 
at  law  against  the  several  stockholders, 
sought  to  be  held  liable.  Manifestly,  if  m, 
suit  at  law  against  each  stockholder,  in 
the  county  of  his  residence,  were  re<]uired„ 
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th«  coets  reeulting  in  each  of  guch  actions 
would  amount  to  nearly  as  much,  and,  in 
«ome  instances,  more,  than  the  amount  of 
the  asaeflBment  owing,  and,  in  any  event, 
such  costs,  together  with  those  in  the  main 
action,  when  paid,  would  leave  nothing  of 


consequence  to  be  distributed  to  the  credi> 
tors  of  the  corporation. 

For  the  reasons  indicated,  the  demorrer 
filed  by  the  defendant  judge  to  the  petition 
for  the  writ  of  prohibition  is  sustained  and 
the  writ  refused. 


Annotatioii — When  may  local  venue  be  disregarded  upon  the  ground  that 
the  action  or  proceeding  is  ancillary  or  incidental. 


As  to  the  right  to  maintain  a  single 
suit  in  equity  to  enforce  the  separate 
liability  of  members  of  an  insolvent  in- 
surance association,  see  Burke  v.  Scheer, 
33  L.B.A.(N.S.)  1057,  and  note  thereto. 

As  to  the  jurisdiction  of  equity  to  en- 
force the  liability  of  a  mutual  insurance 
company,  see  note  to  McCall  v.  Bowen, 
40  L.R.A.(N.S.)  781. 
Aotloa  b7  reo«lTer  or  tmst«e  to  oa- 

foroe    llabllltr    of    stoeUioldors    or 

members  of  company. 

In  accord  with  White  ▼.  Habeiesok, 
ante,  1129,  and  its  companion  ease  of 
Brandenburg  v.  Harbeson  (1916)  —  Ky. 
— ,  183  S.  W.  479,  are  McCall  v.  Bowen 
<1912)  91  Neb.  241,  40  L.R.A.(N.S.) 
781, 135  N.  W.  1014,  and  Randall  v.  Mc- 
Clain  (1913)  94  Neb.  487, 143  N.  W.  478, 
holding  that  an  action  by  the  receiver 
of  a  mutual  insurance  company  against 
the  members,  to  recover  an  assessment 
made  by  the  court,  in  order  to  pay  the 
liabilities  of  the  company,  may  be  main- 
tained in  a  court  of  equity  in  the  county 
in  which  the  receiver  was  appointed  and 
the  assessment  made,  and  summons  may 
issue  out  of  that  court  to  any  county  in 
the  state  wherein  one  of  the  defendants 
resides  or  may  be  summoned,  and  proper 
service  therein  will  g^ive  the  court  juris- 
diction. 

And  a  suit  by  a  trustee  in  bankruptcy 
to  enforce  a  call  for  unpaid  stock  sub- 
scriptions should  be  brought  in  the 
United  States  court  where  the  bankrupt 
estate  is  being  administered.  Re  Crystal 
Spring  Bottling  Co.  (1899)  96  Fed.  945. 

But  it  has  been  held  that  the  receiver 
of  an  insolvent  mutual  hail  insurance 
company  organized  under  a  statute  lim- 
iting the  liability  of  the  members  to  the 
amount  of  the  obligations  expressed  in 
their  applications,  providing  that  mem- 
bers cannot  be  compelled  to  pay  more, 
and  also  that  suits  at  law  may  be 
brought  against  any  members  who  shall 
neglect  or  refuse  to  pay  any  obligations, 
etc.,  cannot  join  in  one  action  to  recover 
individual  unpaid  assessments,  all  policy 
holders  or  members  of  the  company  who 
are  severally  liable  for  such  assessments, 
— those  who  reside  in  counties  other 
I..R.A.ini6D. 


than  that  in  which  the  action  is  brought, 
as  well  as  those  who  reside  within  that 
county, — on  the  ground  that  the  suit  is 
ancillary  or  auxiliary  to  the  main  insolv- 
ency proceeding.  Burke  v.  Scheer 
(1911)  89  Neb.  80,  33  L.R.A.(N.S.)  1057, 
130  N.  W.  962. 

8naam.arr  prooeetUns  by  tmateo  Is 
bknkmptoy  to  reooror  perMmal 
property. 

A  summary  proceeding  by  a  trustee 
in  bankruptcy  to  recover  personal  prop- 
erty belonging  to  the  estate,  which  is  in 
the  possession  of  a  stranger,  who  resides 
outside  of  the  territorial  limits  of  the 
court  in  which  the  original  adjudication 
in  bankruptcy  was  made,  while  ancillary 
in  character,  nevertheless  presents  a 
completely  distinct  and  separable  con- 
troversy, and  cannot  be  maintained  in 
the  court  of  the  original  adjudication, 
but  must  be  brought  in  the  bankruptcy 
court  within  the  territorial  limits  of 
which  the  respondent  resides  and  the 
property  is  located.  Re  Wankesha 
Water  Co.  (1902)  116  Fed.  1009,  fol- 
lowed in  Re  Alphin  &  L.  Cotton  Co. 
(1904)  131  Fed.  824;  Staunton  v. 
Wooden  (1910)  102  C.  C.  A.  355,  179 
Fed.  61;  Re  Rathfon  Bros.  (1912)  200 
Fed.  108;  Re  Farrell  (1912)  119  C.  C. 
A.  576,  201  Fed.  338,  Re  Cteller  (1914) 
216  Fed.  558. 

As  stated  in  Staunton  v.  Wooden 
(1910)  102  C.  C.  A.  355,  179  Fed.  61: 
"It  may  be  conceded  that  the  court  in 
which  the  petition  in  bankruptcy  is  filed 
has  plenary  jurisdiction  in  bankruptcy, 
coextensive  with  the  United  States,  to 
order  and  control  the  disposition  of  the 
bankrupt's  estate,  and  is  vested  with 
jurisdiction  to  determine  all  liens  there- 
on and  all  interests  affecting  it.  .  .  . 
But  this  is  not  to  say  that  the  court  of 
bankruptcy  may  issue  its  process  to  run 
into  another  district.  It  is  one  thing 
to  issue  citation  to  persons  in  another 
jurisdiction  to  appear  before  the  court 
of  bankruptcy  in  a  proceeding  which,  in 
its  exclusive  jurisdiction,  it  is  author- 
ized to  institute  with  a  view  to  deter- 
mining liens  or  rights  of  property, 
wherever  situate;  but  it  is  quite  another 
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thing  to  issae  process  to  be  enforced  in 

another  jurisdietion." 

Bait  acalaat  maslsmee  for  beaeflt  of 

eredltora.  Joined  trith  rait  acalsst 

debtor. 

A  eause  of  action  against  the  assignee 
for  the  benefit  of  creditors  of  the  maker 
of  a  note,  and  the  assignee's  sureties  and 
others,  who  are  entitled  by  statute  to 
be  sued  in  the  county  of  their  residence, 
though  it  may  properly  be  joined  with 
a  cause  of  action  against  the  maker,  on 
the  note,  cannot  be  maintained  in  an- 
other county,  in  which  the  note  was 
made  payable,  although  the  cause  of 
action  against  the  maker,  on  the  note, 
may  be  maintained  in  the  latter  county. 
First  Nat.  Bank  v.  East  (1897)  17  Tax. 
Civ.  App.  176,  43  S.  W.  568. 

OroM  Mil  seoklnK  afirmatltre   relief. 

A  statute  requiring  suits  for  the 
possession  of  real  estate,  or  whereby  the 
title  thereto  may  be  affected,  to  be 
brought  in  the  eounty  wherein  such  real 
estate  lies,  does  not  apply  to  an  equi- 
table cross  bill  for  relief  from  a  fraudu- 
lent sale  of  real  property  under  a  deed 
of  trust  given  to  secure  a  promissory 
note,  which  cross  bill  is  filed  in  an  action 
brought  in  a  eounty  other  than  that  in 
which  the  land  lies,  to  recover  the  bal- 
ance due  upon  such  note,  after  the  sale; 
the  question  of  title  being  merely  inci- 
dental to  the  main  controversy.  Hewitt 
V.  Price  (1907)  204  Mo.  31,  120  Am.  St. 
Rep.  681,  102  S.  W.  647. 

And  where  a  plaintiff  instituted  a  suit 
in  the  court  of  a  county  other  than  that 
of  his  residence,  to  enjoin  the  defendant 
from  exercising  a  power  pf  sale  in  a 
deed  given  by  him  to  secure  the  pay- 
ment of  certain  notes,  the  defendant 
may  maintain,  in  that  court,  even  aftei 
the  plaintiff's  dismissal  of  his  ftetition, 
a  cross  bill  asking  for  a  general  judg- 
ment on  the  note,  and  a  judgment  set- 
ting up  a  special  lien  on  the  land,  as 
"this  was  not  a  new  and  distinct  matter, 
entirely  independent  of  that  set  out  in 
the  original  petition.  The  subject-mat- 
ter of  the  petition  and  the  answer  in  j 
the  nature  of  a  cross  bill  was  one  and 
the  same.  The  issues  raised  in  each 
involved  the  same  debt,  the  same  deed, 
the  same  land,  and  the  same  controversy. 
The  petition  sought  to  enjoin  the  de- 
fendant from  collecting  the  debt  by  pur- 
suing a  remedy  given  in  the  deed.  The 
effect  of  the  answer  was  to  abandon  the 
remedy  sought  to  be  enjoined,  and  rely 
upon  a  remedy  to  be  given  by  the  court 
into  which  the  defendant  had  beeni 
drawn  bv  the  petition  of  the  plaintiff. 
L.R.A.19i6D. 


.  .  .  The  plaintiff's  plea  to  the  juris- 
diction could  not  avail  him.  He  came 
voluntarily  into  the  superior  court  of 
Fulton  county,  seeking  its  aid  in  his  be- 
half, and  thus  submitted  himself  to  its 
jurisdiction  in  relation  to  all  matters 
directly  connected  with  the  case  that  he 
had  originated.  One  who  goes  into  the 
court  of  a  county  other  than  that  of  his 
residence,  to  assert  a  claim  or  set  up  an 
equity,  must  be  content  to  allow  that 
court  to  determine  any  counterclaim 
growing  out  of  the  original  suit  which 
the  defendant  sees  fit  to  set  up  by  a 
cross  action."  Bay  v.  Home  &  F.  Invest. 
&  Agency  Co.  (1898)  106  Os.  492,  32  S. 
E.  603. 

But  a  cross  action  to  recover  land  sit- 
uated in  another  county  cannot  be  main- 
tained against  nonresident  parties,  in 
connection  with  an  action  to  try  title  to 
other  land,  which  was  properly  brought 
in  the  county  in  which  the  latter  land  is 
situated.  Hanner  v.  Caudle  (1899)  — 
Tax.  Civ.  App.  — ,  49  S.  W.  411. 

Solre  f  aelaa  acslnat  1>»11,  ete. 

Scire  facias  against  bail  is  not  such  an 
original  suit  as  is  contemplated  by  a  con- 
stitutional provision  that  one  is  liable  to 
be  sued  only  in  the  county  in  which  he 
resides,  but  the  original  suit  in  which 
bail  was  required  gives  the  court  juris- 
diction to  proceed  against  the  bail,  as  a 
part  of  the  proceedings  appertaining  to 
the  original  suit,  though  the  bail  resides 
in  another  county.  Garvin  v.  Gallagher 
(1846)  1  Oa.  315. 

And  a  scire  facias  against  an  indorser 
of  an  original  writ,  to  recover  the  costs 
of  the  original  suit,  is  not  a  transitory 
action  within  the  meaning  of  a  statute 
requiring  such  action,  where  both  par- 
ties are  inhabitants  of  the  state,  to  be 
commenced  in  the  county  where  one  of 
them  is  an  inhabitant,  but  "it  is  founded 
upon  a  record,  is  in  its  nature  local,  and 
must  be  brought  not  only  in  the  court, 
but  in  the  county,  where  the  record  re- 
mains." Parsons  v.  Pearson  (1818)  .1 
N.  H.  336. 

Salt  for  lajumotlon,  etc,  as  anelllarx 
to  anotber  salt  or  proceedlas. 

Although  a  suit  for  an  injunction 
must,  by  statute,  be  brought  in  the 
county  of  the  domicil  of  the  defendant, 
an  application  for  an  injunction  against 
a  railroad  company,  which  is  merely 
ancillary  to  a  suit  for  a  specific  per- 
formance of  a  contract,  which  may,  by 
statute,  be  brought  in  any  county 
through  or  into  which  the  company  oper- 
ates its  railroad,  is  not  within  the 
statute,  and  the  suit  may  be  maintained, 
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and  the  injunction  granted,  in  any 
county  through  which  the  company  oper. 
ates  its  railroad,  although  not  that  of 
its  domicil.  International  &  G.  N.  R. 
Co.  V.  Anderson  County  (1912)  —  Tex. 
Civ.  App.  — ,  150  S.  W.  239. 

And  an  application  for  a  temporary 
injunction  restraining  the  defendant 
from  transferring  or  suing  upon  any  of 
certain  notes  given  by  the  plaintiff  to 
the  defendant  for  a  part  of  the  pur- 
chase price  of  certain  property,  which 
injunction  is  merely  ancillary  to  a 
suit  for  the  cancelation  of  the  notes 
and  annulment  of  the  contract  of 
sale,  and  for  damages,  need  not  be 
brought  in  the  county  of  the  defendant's 
domicil,  but  the  suit  and  application  for 
injunction  may  be  maintained  in  an- 
other county  in  which  the  main  action 
may  properly  be  brought.  Royal  Amuse^ 
ment  Co.  v.  Columbia  Piano  Co.  (1914) 
—  Tex.  Civ.  App.  —,170  S.  W.  278. 

Likewise,  a  constitutional  provision 
that  equity  cases  shall  be  tried  in  the 
county  where  a  defendant  resides, 
against  whom  substantial  relief  is 
prayed,  does  not  apply  to  an  ancillary 
bill  which  seeks  only  to  enjoin  a  com- 
mon-law suit,  and  asks  no  relief  inde- 
pendently of  that,  and  such  a  bill  may 
be  brought  in  the  county  in  which  the 
suit  is  pending,  although  the  party 
sought  to  be  enjoined  resides  in  another 
county.  Carswell  v.  Macon  Mfg.  Co. 
(1868)  38  Oa.  403;  Clark  v.  Beall  (1869) 
39  Ga.  533. 

And  a  bill  in  equity  for  injunction  and 
relief,  filed  as  ancillary  to  a  suit  at  law, 
is  maintainable  against  a  nonresident 
plaintiff  in  the  suit  at  law,  and  will  be 
retained  to  grant  relief  as  to  all  matters 
involved  ia  a  proper  settlement  of  the 
litigation  pending  at  law.  Beall  v.  Rust 
(1882)  68  Oa.  777. 

"In  some  senses,  perhaps,  these  ancil- 
lary proceedings  may  be  called  equity 
causes;  but,  in  a  striking  sense,  they  are 
not.  They  depend  upon,  and  are  merely 
in  aid  of,  a  common-law  issue.  They  are 
necessary  proceedings  to  get  at  the  true 
rights  of  the  parties  in  the  matter  pend- 
ing in  the  common-law  tribunal.  .  .  . 
If  they  seek  other  relief,  become  aggres- 
sive, instead  of  simply  defensive,  they 
are,  so  far,  demurrable."  Carswell  v. 
Macon  Mfg.  Co.  (Qa.)  supra. 

A  bill  to  enjoin  the  enforcement  of  a 
default  judgement  against  the  complain- 
ant, and  to  obtain  a  new  trial  and  the 
right  to  defend,  is  not,  however,  aggres- 
sive, but  is  strictly  defensive,  and  may 
be  maintained  in  the  county  in  which 
the  original  suit  was  brought,  and  the 
L.R.A.1916D. 


judgment  obtained,  although  the  defend- 
ant in  the  bill  resides  in  another  county. 
Dew  V.  Hamilton  ^1857)  23  Ga.  414. 

And  a  bill  to  enjoin  an  action  at  law 
]>ending  against  the  complainant, '  and 
also  to  obtain  other  and  independent 
relief  against  the  defendant,  who  resides 
in  another  county,  may  be  maintained 
for  the  injunction,  but  not  for  the  other 
relief,  in  the  county  where  the  action  at 
law  is  pending.  Key  v.  Rofoison  (1859) 
29  Ga.  34. 

A  bill  in  equity,  to  aid  in  the  prosecu- 
tion of,  and  purporting  to  be  ancillary 
to,  a  claim  for  land  upon  which  an  exe- 
cution has  been  levied,  may  be  filed  in 
the  county  in  which  the  claim  is  pend- 
ing, although  the  defendants  in  the  bill 
reside  in  another  county.  Merchants' 
Bank  v.  Davis  (1847)  3  Ga.  112. 

And  the  conatiti^ional  requirement 
that  cases  in.  equity  must  be  brought  in 
the  county  where  one  of  the  defendants 
against  whom  substantial  relief  is 
prayed  resides  does  not  apply  to  an 
equitable  proceeding  for  an  injunction 
and  the  appointment  of  a  receiver,  in 
aid  of  a  levy  which  has  been  met  by  a 
fraudulent  and  frivolous  claim  of  an  in- 
solvent person,  as  such  proceeding  is  not 
an  independent  one,  but  is  ancillary  and 
in  aid  of  the  plaintiff's  rights  involved 
in  the  claim  case,  and  may  be  brought 
in  the  county  in  which  that  case  is  pend- 
ing,  although  the  claimant  resides  in  an- 
other county.  Dawson  v.  Equitable 
Mortg.  Co.  (1899)  109  Ga.  389,  34  S.  K 
668. 

But  a  suit  in  the  nature  of  an  an- 
cillary bill  cannot  be  maintained  against 
one  not  a  party  to  the  original  suit,  and 
having  no  iutereat  therein,  and  not  hav- 
ing waived  jurisdiction,  in  the  courts  of 
a  county  other  than  that  of  his  residence. 
Bishop  V.  Brown  (1912)  138  Ga.  771,  76 
S.  E.  89. 

And  the  mere  fact  that  an  execution 
in  favor  of  a  plaintiff  residing  in  one 
county  has  been  levied  on  personal  prop- 
erty of  the  defendant,  who  resides  in  a 
different  county,  does  not  give  the  court 
jurisdiction  of  the  person  of  the  execu- 
tion plaintiff  in  the  latter  county,  so 
that  the  execution  defendant  can  main- 
tain a  bill  in  equity  in  that  county  to 
protect  his  rights  as  against  the  execu- 
tion and  the  judgment  upon  which  it  was 
issued.  Mays  v.  Taylor  (1849)  7  Oa. 
238. 

Under  a  statute  providing  that  all 
petitions  for  equitable  relief  shall  be 
filed  in  the  county  of  the  residence  of 
one  of  the  defendants  against  whom 
substantial  relief  is  prayed,  except   in 
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cases  of  injunction  to  stay  pending  pro- 
eeedings,  when  the  petition  may  be  filed 
in  the  county  where  the  proceedings  are 
pending,  the  following  have  been  held 
not  to  bie  "pending  proceedings,"  to  stay 
which  a  petition  for  an  injtmetion  may 
be  filed  in  a  connty  other  than  that  of 
the  residence  of  a  defendant  against 
whom  substantial  relief  is  sought : 

— issue  and  levy  of  an  execntion,  Dade 
Coal  Co.  V.  Anderson  (1898)  103  Ga. 
809,  30  S.  E.  640,  Malsby  &  Co.  v.  Stnd- 
stm  (1907)  127  Ghi.  726,  56  S.  E.  988; 

— ^levy  of  an  execution  and  other  min- 
isterial acts  to  effect  a  sale,  Bonnsa- 
ville  v.  McQinnis  (1894)  93  Oft.  579,  21 
S.  E.  123; 

— ^levy  of  an  execution  issned  npon  an 
affidavit  to  foreclose  a  lien  on  personalty, 
or  the  fact  that  the  sheriff  is  about  to 
put  the  purchaser  in  possession,  after 
disregarding  a  counter  afiBdavit  filed  by 
the  defendant  in  execntion,  and  selling 
the  property  levied  on,  Macon  Nav.  Co. 
V.  StaUings  (1900)  110  Ga.  352,  35  S.  £. 
647; 

— mere  issuance  and  levy  of  a  distress 
warrant,  Townsend  v.  Brinson  (1903) 
117  Ga.  375,  43  S.  E.  748; 

— "dispossessory"  warrant  in  the 
hands  of  a  sheriff  for  execution,  Woolley 
V.  Georgia  Loan  &  T.  Co.  (1897)  102  Ga. 
591,  29  S.  E.  119; 

— ^advertisement  and  preparation  for 
the  sale  of  property  under  authority 
given  by  a  security  deed,  Meeks  v.  Boan 
(1903)  117  Ga.  865,  45  8.  E.  252. 

So,  a  bill  against  the  grantee,  to  set 
aside  a  sheriff's  deed,  "is  not  ancillary  to 
or  defensive  of  any  action  or  suit  at  law 
or  in  equity  which  has  been  instituted 
by  .  .  .  [the  grantee]  against  the 
complainants  .in  the  bill,  but  it  is  an 
original  bill  seeking  relief  against"  him, 
and  must  be  brought  in  the  county  in 
which  he  resides,  and  cannot  be  main- 
tained in  the  county  of  the  sheriff  who 
made  the  deed,  if  the  grantee  resides 
elsewhere.  Caswell  v.  Bunch  (1886)  77 
Ga.  504. 

And  under  a  statute  declaring  that 
equity  cases  shall  be  tried  in  the  county 
where  a  defendant  resides  against  whom 
substantial  relief  is  prayed,  except  that 
a  petition  for  an  injunction  to  stay 
pending  proceedings  may  be  filed  in  the 
county  where  the  proceedings  are  pend- 
ing,— a  petition  for  an  injunction  to  stay 
an  execution  pending  a  motion  to  set 
aside  the  judgment  upon  which  the  exe- 
cution was  issued  is  not  ancillary  to  the 
monon  to  set  aside  the  judgment,  so 
that  the  penaency  of  that  motion  in  a 
court  of  a  certain  county  gives  that 
L.R.A.1016D.  7Z 


court  jurisdiction  of  the  equitable  suit, 
where  the  only  defendant  against  whom 
substantial  relief  is  prayed  resides  in 
another  county,  but  the  suit  must  be 
brought  in  the  latter  county.  Malsby 
&  Co.  y.  Studstill  (Ga.)  supra.  The 
court  said:  "The  principle  which  au- 
thorizes equitable  proceedings  ancillary 
to  suits  already  pending,  for  purposes 
of  injunction,  to  be  broiight  in  the 
county  where  the  suit  is  pendit^,  rests 
on  the  idea  that  the  plaintiff,  by  volun- 
tarily instituting  his  suit,  gives  the 
superior  court  of  the  county  where  it  is 
so  instituted  jurisdiction  of  his  person 
sufficient  to  answer  the  ends  of  justice 
rejecting  the  suit  originally  instituted. 
.  .  .  The  suit  of  Malsby  &  Co.  v. 
Studstill  [in  which  the  judgment  in 
question  was  rendered]  was  not  pending 
at  the  time  the  petition  for  injunction 
was  filed.  It  had  eventuated  in  a  judg- 
ment and  had  ceased  to  pend.  The  mo- 
tion to  set  aside  the  judgment  is  no  part 
of  the  original  trover  suit,  but  an  after- 
math of  it.  The  motion  to  set  aside  the 
judgment  is  a  separate  and  distinct  pro- 
ceeding. The  statute  requires  it  to  be 
filed  in  the  court  where  the  judgment 
sought  to  be  set  aside  was  rendered,  but 
that  does  not  give  equitable  jurisdiction 
to  the  court  to  stay  the  proceedings  until 
the  motion  to  set  aside  the  judgment  is 
decided." 

Matters  ineldeatal  t»  aa  action. 

Although,  generally,  it  is  the  privilege 
of  a  defendant  to  be  sued  in  the  county 
of  his  residence,  yet,  to  avoid  a  multi- 
plicity of  suits,  a  cause  of  action  arising 
against  a  nonresident  of  the  county  upon 
an  open  account  (Ball  v.  Southern  Rock 
Island  Plow  Co.  (1899)  —  Tex.  Civ.  App. 
— ,  50  8.  W.  158),  or  upon  a  note  not 
payable  in  the  county  (Middlebrook  v. 
David  Bradley  Mfg.  Co.  (1894)  86  Tex. 
706,  26  S.  W.  935),  may  be  embraced  in 
a  suit  against  him  upon  notes  payable 
in  the  county,  and  by  their  terms  fixing 
the  venue  of  the  suit  there. 

And  although  the  venue  of  an  inde- 
pendent action  for  the  recovery  of  real 
property  is  the  county  in  which  some 
part  thereof  is  situated,  real  property 
situated  wholly  in  another  county  may 
be  recovered  from  a  resident  thereof, 
upon  a  summons  served  in  that  county, 
as  an  incident  in  a  suit  by  an  adminis- 
trator for  the  settlement,  distribution, 
and  partition  of  his  decedent's  estate, 
brought  in  the  county  in  which  he  quali- 
fied (De  Haven  v.  De  Haven  (1898)  104 
Ky.  41,  46  S.  W.  215,  rehearing  denied  in 
(1898)  104  Ky.  45,  47  S.  W.  597),  or  a 
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suit  to  surcharge  a  settlement  made  by 
the  plaintiff's  former  guardian,  brought 
in  the  county  in  -which  the  guardian 
qualified  (Dawkins  v.  Hough  (1902)  U2 
Ky.  855,  60  S.  W.  1047). 

And  although  an  independent  action 
for  the  sale  of  land  must  be  brought  in 
the  county  where  the  land  is  situated,  a 
court  of  one  county,  having  jurisdiction 
of  the  parties  to  an  action  and  the  orig- 
inal controversy,  has  jurisdiction  to  de- 
cree a  sale  of  land  in  another  county  as 
incidental  to  the  relief  originally  sought. 
Webb  V.  Wright  (1867)  2  Bush  (Ky.) 
126;  Fishback  v.  Green  (1888)  87  Ky. 
107,  7  S.  W.  881;  Doty  v.  Deposit  Bldg. 
&  L.  Asso.  (1898)  103  Ky.  710,  43  L.B.A. 
551,  46  S.  W.  219,  rehearing  denied  in 
(1898)  103  Ky.  721,  43  L.R.A.  554,  47 
S.  W.  433. 

So,  in  an  action  for  the  settlement  and 
partition  of  an  estate,  the  accounts  of 
the  decedent  as  guardian  of  her  children 
may  be  settled  as  incident  to  the  settle- 
ment of  her  estate,  although  she  quali- 
fied as  guardian  in  another  county  than 


that  in  which  the  action  is  pending,  and 
it  is  provided  by  statute  that  a  suit  for 
the  settlement  of  a  guardian's  accounts 
must  be  brought  in  the  county  in  which 
he  qualified.  Hamilton  v.  Riney  (1910) 
140  Ky,  476, 131  S.  W.  287. 

And  in,  an  action  by  the  administrator 
of  an  estate  and  the  guardian  of  an  in- 
fant fqr  whom  the  intestate  was  guar- 
dian at  the  time  of  his  decease,  to  obtain 
a  settlement  of  the  decedent's  estate  and 
recover  the  amount  of  the  infant's  estate, 
with  which  the  deceased  guardian  was 
chargeable  at  the  time  of  his  death, 
which  action  was  properly  brought  in 
the  county  in  which  the  administrator 
qualified,  and  in  which  the  decedent 
qualified  as  guardian,  a  bank  which 
holds  property  belonging  to  the  estate  of 
the  infant,  which  it  wrongfully  ob- 
tained from  the  deceased  guardian,  may., 
although  its  corporate  domicil  and  place 
of  business  is  in  another  county,  be  sunx- 
moned  there  and  required  to  account  for 
such  property,  Taylor  v.  Harris  (1915) 
164  Ky.  654,  176  S.  W.  168.     A.  C.  W. 


liOUISIANA  StrPREME  COURT. 

LEOPOLD  WOLFF 

v. 

SHREVEPORT  GAS.  ELECTRIC  LIGHT, 

&  POWER  COMPANY  et  al.,  Appta. 

(138  La.  743,  70  So.  789.) 

Mnnlcipal     corporation  —  purpose,    of 
ordinance. 

1.  The  purposes  of  the  ordinance  of  tlie 
city  of  Shreveport  of  October  20,  1908,  regu- 
lating the  "inspection  and  testing  of  gaa 
metcTs,  gas  piping,  and  Installation  of  all 
kinds  of  gas  apparatus,"  are  to  provide  for 
the  safety  of  the  public  and  afford  some  pro- 
tection to  the  consumer  against  insutiicient 
service  and  overcharges;   and  the  assump- 

Headnotes  by  Monboe,  Ch.  J. 


Note.  —  As  to  liability  of  gas  company 
for  negligence  in  escape  or  explosion  of  gas, 
see  notes  to  Ohio  Gas  Fuel  Co.  v.  Andrews, 
29  L.R.A.  337 ;  Consolidated  Gas  Co.  v.  Con- 
nor, 32  L.R.A.(N.S.)  809;  and  Manning  v. 
St.  Paul  Gaslight  Go.  L.R.A.1915E,  1022; 
and  see  later  case,  McWilllains  v.  Kentucky 
Heating  Co.  L.R.A.1916A,  1224. 

As  to  effect  of  consolidation,  merger,  or 
absorption  of  corporation  (including  the 
purchase  by  one  corporation  of  the  assets 
and  business  of  another)  upon  the  unse- 
cured liabilities  of  the  original  corpora- 
tion, see  notes  to  Atlantic  &  B.  R.  Co.  v 
Johnson,  11  L.R.A.(N.S.)  1110;  Luedccke 
V.  Des  Moines  Cabinet  Co.  32  L.R.A.(N.S.) 
616;  and  Jennings,  N.  A  Co.  v.  Crystal  Ice 
Co.  47  L.R.A.(N.S.)  10B8. 
L.R.A.1916D. 


tion  that  the  city  council,  in  passing  the 
ordinance,  attempted  to  devest  the  gas  com- 
pany of  any  of  its  property,  or  deny  the 
right  to  inspect,  or  relieve  it  of  liability 
for  n^ligent  handling  of,  the  same,  is  un- 
warranted. 

For  other  caaet,  see   Oas,  IV.  a,  in   Dig. 
ISS  N.  S. 

Gas  —  leakage  —  Injury  —  Uability. 

2.  The  company  owns  the  service  pipe 
from  its  main  pipe  to  the  meter  throu^ 
which  it  is  measured  and  delivered  to  the 
consumer,  and  is  responsible  for  its  capacity 
to  retain  the  gas  conveyed  through  it:  and 
the  consumer  is  responsible  for  the  condi- 
tion of  the  pipes  which  supply  the  house, 
from  the  meter;  and,  when  hoth  service  and 
supply,  or  house,  pipes  are  allowed  to  de- 
teriorate, and  the  gas,  leaking  from  them, 
ignites  and  explodes,  inflicting  injury  upon 
a  passer-by  in  the  street,  the  company  is 
liable,  in  solido  with  the  consumer,  in  dam- 
ages. 

For  other  caaes,  see  Chu,  IV.  a,  in  Dig. 
ISS  N.  8. 

Corporation  ^  transfer  to  new  one  ^ 
liabilltr. 

3.  Where  a  gas,  electric  light,  and  power 
company,  after  an  explosion  inflicting  in- 
juries for  which  it  is  liable  in  damages, 
makes  a  conveyance,  omnitmi  bonorum.  to  a 
new  corporation,  under  circumstances  which 
warrant  the  conclusion  that  the  new  com- 
pany is  merely  a  continuation  or  reorganiza- 
tion of  the  old  company,  the  person  injured 
may  recover  against  either  corporation,  or 
both. 

For  other  oaeet,  tee  Corporation*,  11.  in  Dig. 
I-5i  N.  S. 
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Evidence  —  bnrden  of  showing  otwrac- 
ter  of  transfer  of  corporate  property. 

4.  Where  one  corporation  conveys  all  of 
its  property,  corporeal  and  incorporeal,  in- 
cluding its  business,  to  another,  under  cir- 
cumstances which  disclose  the  earmarks  of 
a  transaction  between  persons  dealing  with 
themselves,  and  the  two  corporations  are 
sued,  in  tort,  upon  a  claim  which  arose 
prior  rto  such  conveyance,  the  burden  is 
thrown  upon  them  (since  they  possess  the 
information  and  the  plaintiff  can  only  ob- 
tain it  from  them)  of  showing  that  the  con- 
veyance was  bona  fide,  for  an  adequate  con- 
sideration, and  not,  in  effect,  a  mere  reor- 
ganization or  merger  of  the  old  company 
into  the  neW;  and  particularly  is  that  true 
where  the  old  corporation  is  created  under 
the  laws  of  this  state,  and  the  new,  under 
the  laws  of  another  state. 
For  other  oaaea,  see  Bvidvnoe,  II.  e,  7,  <m 

Dig.  ISi  N.  8. 

(January  10,  1916.) 


APPEAL  by  defendants  from  a  judgment  | 
of  the  Judicial  District  Court  for  the 
Parish  of  Caddo  in  plaintiff's  favor,  in  an 
action  brought  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  the  negligence  of  defendant  Shreveport 
company.    Affirmed. 

The  facts  are  stated  in  tiie  opinion. 

Messrs.  Alexander  &  Wilkinson,  E.  W. 
Browne,  and  P.  N.  Browne,  for  t^pel- 
lants: 

A  claim  for  damages  is  not  a  "debt"  in 
the  proper  sense  of  the  term. 

Thayer  v.  South  wick,  8  Gray,  229;  Crouch 
V.  Gridley,  6  Hill,  260;  Esmond  v.  Bullard, 
IS  Hun,  66;  Day  v.  Bennett,  18  N.  J.  L. 
287;  Holcomb  ▼.  Winchester,  62  C<mn.  447, 
62  Am.  Hep.  609;  Finlay  v.  Bryson,  84  Mo. 
664;  Sunday  Mirror  Co.  v.  Galvin,  66  Mo. 
App.  412;  El  Paso  Nat.  Bank  v.  Fuohs,  89 
Tex.  197,  34  8.  W.  206;  Fox  v.  Hilte,  1  Conn. 
294;  Hill  v.  Bowman,  36  Mich.  191;  Zim- 
mer  v.  Schleehauf,  116  Mass.  52;  Parker  v. 
Savage,  6  Lea,  406;  Doolittle  v.  Marsh,  11 
Neb.  243,  9  N.  W.  54;  Cable  v.  McCune,  26 
Mo.  371,  72  Am.  Dec.  214;  Cable  v.  Gaty, 
34  Mo.  573,  86  Am.  Dec.  126;  Manicm  v. 
Ohio  Valley  R.  Co.  99  Ky.  504,  36  S.  W. 
530;  Bolden  v.  Jensen,  69  Fed.  745;  Leath- 
ers V.  Janney,  41  La.  Ann.  1120,  6  L.R.A. 
061,  6  So.  884 ;  Rownd  v.  Davidson,  113  La. 
1050,  37  So.  965;  Goothye  v.  Delatour,  111 
La.  766,  35  So.  806. 

A  corporation  purchasing  the  assets  of 
another  corporation  is  not  liable  for  the 
torts  of  the  latter  committed  before  the 
sale. 

Edgar  Lumber  Co.  v.  Comie  Stave  Co.  96 
Ark.  449,  130  S.  W.  452;  Abilene  Cotton 
Oil  Co.  V.  Anderson,  41  Tex.  Civ.  App.  342, 
91  S.  W.  607;  Castle  v.  Acrogen  Coal  Co. 
145  Ky.  591,  140  8.  W.  1034;  Chesapeake, 
O.  k  S.  W.  R.  Co.  V.  Griest,  85  Ky.  619,  4 
L.R.A.1016D. 


S.  W.  328;  White  v.  AtUnta,  B.  *  A.  R. 
Co.  5  Qa.  App.  308,  63  S.  E.  234;  Chase  v. 
Michigan  Teleph.  Co.  121  Mich.  631,  80  N. 
W.  717;  Ewing  v.  Cnnposite  Brake  Shoe 
Co.  160  Maw.  72,  47  N.  E.  241;  Port  Gib 
son  V.  Moore,  13  Smedes  &  M.  157 ;  Sliaw  v. 
Norfolk  County  R.  Co.  16  Gray,  407;  Smith 
V.  Caiicago  &  N.  W.  R.  Co.  18  Wis.  17; 
Houston  i,  T.  C.  R.  Co.  v.  Shir%,  54  Tex. 
126;  Menasha  v.  Milwaukee  &  N.  R.  Co. 
52  Wis.  414,  0  N.  W.  396;. Lake  Erie  &  W. 
R.  Co.  V.  Griffin,  92  Ind.  487;  Sappington 
T.  Little  Rock,  M.  R.  &  T.  R.  Co.  37  Ark, 
23;  Co<A  V.  Detroit,  G.  H.  *  M.  R.  Co. 
43  Mich.  349,  6  N.  W.  390;  Hageman  v. 
Southern  Electric  R.  Co.  202  Mo.  249,  100 
S.  W.  1081;  Colorado  Springs  Rapid  Tran- 
sit R.  Co.  r.  Albrecht,  22  Colo.  App.  201, 
123  Pac.  967. 

Messrs.  Blanchard  &  Smith  and  liyle 
Saxon,  for  ai^ellee: 

Where  the  negligence  of  two  persons  or 
corporations  cwcurs  to  produce  an  injury, 
both  may  be  liable  in  solido. 

Standard  Chemioal  Co.  v.  Illinois  C.  H. 
Co.  130  La.  155,  57  So.  782;  Cunningham 
V.  Penn  Bridge  Co.  131  La.  196,  59  So. 
119;  Bigelow  V.  Old  Dominion  Copper  Min. 
A  Smelting  Co.  226  U.  S.  Ill,  56  L.  ed. 
1009,  32  Sup.  Ct.  Rep.  641,  Ann.  Cas. 
1913E,  875;  38  Cyc.  488-490;  Cleveland, 
C.  C.  4  St.  L.  R.  Co.  v.  Hilligoss,  171  Ind 
417,  131  Am.  St.  Rep.  268,  86  N.  E.  485; 
Day  v.  Louisville  Coal  4  Coke  Co.  60  W. 
Va.  27,  10  L.R.A.(N.S.)  167,  53  S.  E.  776; 
Elkhart  Paper  Co.  v.  Fulkerson,  36  Ind. 
App.  219,  76  N.  E.  283;  South  Bend  Mfg. 
Co.  T.  Llphart,  12  Ind.  App.  186,  30  N.  E. 
908;  Pine  Bluff  Water  4  Light  Co.  v.  Mc- 
Cain, 62  Ark.  118,  34  S.  W.  549;  City  Elec- 
tric Street  R.  Co.  v.  Cemery,  61  Ark.  381, 
31  L.R.A.  570,  64  Am.  St.  Rep.  262,  33 
8.  W.  426;  Atkinson  y.  Goodrich  Transp. 
Co.  60  Wis.  141,  50  Am.  R^.  352,  18  N.  W. 
764;  Huntington  Light  4  Fuel  Co.  v. 
Beaver,  37  Ind.  A^yp.  4,  73  N.  E.  1002. 

The  pretended  sale  of  all  of  the  assets 
of  the  Shreveport  company  to  the  South- 
western company,  for  a  nominal  considera- 
tion, and  without  the  assumption  by  the 
latter  of  any  of  the  liabilities  of  the  "old 
company,"  was  in  its  legal  effect  a  mere 
continuation  of  the  "old  company,"  or  sell- 
ing corporation,  subjecting  the  "new  com- 
pany" or  "buying  company"  to  all  of  the 
liabilities  of  the  "old  company." 

Charity  Hospital  v.  New  Orleans  Gas- 
light Co.  40  La.  Ann.  388,  4  So.  433;  Han- 
cock V.  HolbrooJc,  40  La.  Ann.  61,  3  So. 
351 ;  Hibemia  Ins.  Co.  v.  St.  Louis  4  N.  O. 
Transp.  Co.  4  McCrary,  4.^2,  13  Fed.  516; 
W.  P.  Taytor  Co.  v.  Gulf  Land  4  Lumber 
Co.  119  Ia.  434,  44  So.  187;  Luedecke  v. 
Des  Moines  Cabinet  Co.  140  Iowa,  228,  32 
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L.R.A.(N.S.)  617,  118  N.  W.  466;  7  R.  C. 
L.  §  167,  p.  184;  Cook,  Corp.  g  673,  and 
note;  Chicago,  M.  &  St.  P.  R.  Co.  v.  Third 
Nat.  Bank,  134  U.  S.  276,  33  I*  ed.  900, 
10  Sup.  Ct.  Rep.  650;  Morawetz,  Priv. 
Corp.  2d  ed.  §  784,  p.  754;  Atlantic  k  B. 
R.  Co.  V.  Johng<m,  11  L.RA..(N.S.)  1127, 
note;  Thompeon  v.  Abbott,  61  Mo.  176; 
Couse  V  Columbia  Powder  Mfg.  Co.  —  N. 
J.  Eq.  — ,  38  Atl.  297;  McWilliamB  v.  New 
York,  134  Fed.  1015;  Slattery  v.  St.  Louis 
&  N.  O.  Transp.  Co.  91  Mo.  217,  60  Am. 
Rep.  245,  4  S.  W.  79;  Mclver  v.  Young 
Hardware  Co.  144  N.  C.  478,  119  Am.  St. 
Rep.  070,  67  S.  E.  169;  Schaake  t.  Eagle 
Automatic  Can  Co.  136  Cal.  472,  63  Pac. 
1025;  Swing  v.  American  Olueoee  Co.  123 
IlL  App.  188;  Vickaburg  &  Y.  City  Teleph. 
Co.  V.  Citizens'  Teleph.  Co.  79  Miss.  341, 
89  Am.  St.  Rep.  656,  30  So.  726;  Camden 
Interstate  R.  Co.  v.  Lee,  27  Ky.  L.  Rep.  75, 
84  S.  W.  332;  Austin  t.  Tecumseh  Nat. 
Bank,  69  Am.  St.  Rep.  649,  note;  Morrison 
T.  American  Snuff  Co.  89  Am.  St.  Rep.  638, 
note;  Note  to  Tanner  v.  Lindell  R.  Co.  103 
Am.  St.  Rep.  658;  People  t.  Bullard,  134 
N.  Y.  269,  17  L.R.A.  737,  32  N.  E.  64. 

The  following  is  the  diagram  referred  to 
in  the  opinion: 
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Monroe,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  Shreveport  Gas,  Electric  lAgbt,  & 
Power  Cnnpany,  a  corporation  establisli«<l 
under  the  laws  of  this  state  (hereafter 
designated  as  "Shreveport  company^'),  and 
the  Southwestern  Gas  &,  Electric  CompuiT, 
a  corporatitm  established  under  the  laws  of 
the  state  of  Delaware  ( hereafter  designated 
as  "Southwestern  company"),  are  appellants 
from  a  verdict  and  judgment  condemning 
them,  in  solido,  to  pay  to  plaintiff  the  sum 
of  $2,427  as  damages  resulting  from  per- 
sonal injuries  sustained  by  him  in  conse- 
quence of  an  explosion  of  gas,  attributed 
to  the  n^Iigenee  of  the  company  fir$t 
above  named. 

Plaintiff's  original  petition  contains  the 
following,  among  other,  allegations,  to  wit: 

"That  the  explosion  was  directly  caused 
by  an  accumuUtiou  of  natural  gas  that 
had  leaked  from  the  gas  company's  main 
pipe^  ...  in  Texas  street,  or  from  the 
said  company's  supply  pipe  that  conveys 
the  gas  from  the  main  pipe,  to  the  mett-ra 
in  the  Chamberlain  CafC,  .  .'  .  and  that 
said  gas  accumulated  under  the  floor  of  said 
building  and  had  become  ignited.  .  .  . 
That  the  said  leakage  .  .  .  and  explo- 
sion .  .  .  were  due  to  the  fault 
.  .  .  oi  the  Shreveport  .  .  .  com- 
pany, in  this,  to  "wit: 

"That  the  said  company  had  not  made 
any  inspection  of  its  main  pipe,  nor  it«  i?up- 
ply  pipes  that  connect  ^e  buildings  on 
Texas  street,  since  the  same  had  been  laid, 
which  was  about  1875.  That  the  said  com- 
pany has  not  made  any  provisi<»8  by  which 
it  might  make  a  test  or  inspection  of  th« 
said  main  pipe  or  supply  pipes,  without 
tearing  up  the  street;  i.  e.,  that  it  had  no 
appurtenances,  such  as  shut-off  valvea,  shut- 
off  cocks,  or  other  similar  conveniences,  by 
which  it  could  get  at  said  pipes  in  order 
to  inspect  them  or  to  detect  the  leaks  in 
them.  That  said  company  bad  no  re^lar 
or  efficient  system  of  inspection  of  its  main 
and  appurtenant  pipes  by  which  it  could 
ascertain  and  detect  the  rust,  decay,  and 
breaks  in  said  iron  pipes.  .  .  .  That 
said  company  should  have  installed  heavier 
and  stronger  pipes  at  the  time  that  it  ew 
tracted  to  convey  natural  gas.  .  .  . 
That  the  pipes  then  in  use  were  corrodt'd 
and  leaky.  That  the  said  pipes  were  in- 
tended to  convey  manufactured  gas,  and 
noC  natural  gas,  and  therefore  the  joiott 
were  not  threaded  and  fitted,  as  they  should 
have  been  to  hold  natural  gas.  That  the 
main  pipe  in  Texas  street  and  the  supply 
lead  to  the  Chamberlain  Caf€  had  been 
in  the  earth  since  about  the  year  1875,  and 
the  same  were  rusty,   decayed,   and  leak;, 
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and  the  a&id  pipes  did  break  aod  leak  aad 
axe  the  direot  and  proximate  caiise  of  the 
gfas  aocumuJatioii  under  Chamberlain's 
Cai6,  and  that  suoh  gas  .  .  .  was  the 
proximate  cause  of  the  explosi<».  That 
said  oompcmy  failed  to  install  shut-oS 
cocks  at  that  establishment,  as  required  by 
law.  .  .  .  That,  since  the  explosion, 
.  .  .  other  explosions,  at  other  establish- 
ments in  the  same  vicinity,  have  occurred, 
.  .  .  and  that  said  explosions  were  also 
due  to  the  leaks  in  the  main  and  8U{^ly 
pipes  of  said  company.  .  .  .  Petitioner 
shows  that  on  October  28,  1912,  the  Shreve- 
port  .  .  .  company  purported  to  sell  all 
of  its  assets,  of  every  nature,  to  the  South- 
western .  .  .  company,  incorporated  un- 
-der  the  laws  of  the  state  of  Delaware, 
for  .  .  .  $1,000.  .  .  .  That  the  said 
Southwestern  .  .  .  Company  is  com- 
posed of  practically  the  same  parties  who 
owned  and  composed  the  Shreveport  .  .  . 
company,  and  that,  in  reality,  the  alleged 
sale  was  a  mere  consolidation  or  reorgani- 
cation,  or  .  .  .  the  Southwestern 
.  .  .  company  is  merely  the  reincarna- 
tion of  the  Shreveport  .  .  .  company; 
or,  in  the  event  H  should  be  held  that  the 
said  Southwestern  .  .  company  was 
not  a  ctMisolidation  or  reorganination  of  the 
old  company,  along  with  others,  then,  and 
in  that  event,  petitioner  alleges  that  the 
Shreveport  .  .  .  company  is  in  fact 
merged  Into  the  Southwestern  .  .  . 
company,  and  that  said  company  has  ac- 
quired all  of  the  old  company's  assets  and 
business,  and  has  left  the  Shreveport 
.  .  .  company  merely  a  corporate  shell, 
and  that  the  said  Southwestern  .  .  . 
company  did  not  assume  any  liabilities  of 
the  Shreveport  .  .  .  company,  but 
bought  subject  to  the  mortgage  or  bonded 
indebtedness  against  tiie  Shreveport  .  .  . 
company.  That  the  alleged  sale  or  trans- 
action was  without  any  real  consideration, 
and  was  a  mere  division  (diversion)  of  the 
corporate  property  of  the  Shreveport 
.  .  .  company  to  the  said  Southwestem 
.  .  .  company.  That  the  said  South- 
western .  .  .  company,  having  taken 
over  all  the  assets  of  the  Shreveport  .  .  . 
company,  without  any  consideration  or  any 
transaction  in  which  any  real  considera- 
tion was  paid,  is  liable  for  all  debts  and 
.  liabilities  of  the  Shreveport  .  .  .  com- 
pany." 

He  prays  for  judgment  against  the  two 
companies,  in  solido,  or,  in  the  alternative, 
should  the  court  hold  that  the  said  "South- 
western ....  company  is  not  indebted 
in  solido  with  the  Shreveport  .  .  . 
company,  then,  and  in  that  event,  for  a 
judgment  against  said  Southwestern  .  .  . 
L.R.A.1916D. 


company  .  .  .  uul  for  all  further  and 
necessary  orders  and  for  general  relief." 

By  supplemental  petition  plaintiff  fur- 
ther prayed  for  citation  of,  and  judgment 
(in  solido  with  the  other  defendants) 
against,  the  owners,  and  J.  W.  Chamber- 
lain, lessee  of  the  Chamberlain  Caf6  prop- 
erty, alleging:  "Tha.t  the  said  owners  had 
the  said  building  piped  and  fitted  for  the 
use  of  gas,  and  that  the  said  J.  W.  Cham- 
berlain also  equipped  the  said  place  of  busi- 
ness with  gas  fixtures,  pipes,  etc.,  necessary 
for  cooking  and  heating  in  said  building. 
.  .  .  That  the  s^iid  pipes  and  fixtures 
were  not  properly  installed,  .  .  .  and 
that  they  were  permitted  to  det«-iorate  and 
become  defective,  in  that  natural  gas  was 
permitted  to  escape,  and  that  the  said 
natural  gas,  .  .  .  added  to  that  escap- 
ing from  the  pipes  of  the  Shreveport 
.  .  .  company,  caused  an  explosion  on 
January  2d,  that  demolished  the  building, 
.  .  .  injuring  your  petitioner,  as  fully 
set  forth  in  his  original  petition.  .  .  . 
That  proper  inspection  of  the  said  gas  pipes 
and  fixtures  would  have  disclosed  the  de- 
fects ...  of  the  same,  whereby  natural 
gas  was  permitted  to  escape.  .  .  That 
the  said  owners  ....  and  the  said 
Chamberlain  were  .  .  .  each  and  every 
one  of  them  guilty  of  negligence  In  permit- 
ting natural  gas  to  escape  .  .  .  and 
in  failing  to  have  the  said  pipes  and  fixtures 
inspected." 

The  owners  and  lessee  filed  pleas  of  mis- 
joinder and  estoppel  (based  upon  the 
allegati(»is  of  the  original  petition),  which 
pleas  were  sustained,  and,  aa  no  appeal  was 
taken  from  that  judgment,  those  parties 
are  eliminated  from  the  case. 

The  Southwestern  Company  filed  an  ex- 
ception of  no  cause  of  action,  which  was 
overruled,  after  which  the  two  companies 
joined  in  a  general  denial,  followed  by  the 
allegations  that  the  pipes  of  the  Shreveport 
company  were  suitaUe  for  the  conveyance 
of  gas,  were  in  good  condition  at  the  time 
of  the  accident,  aod  were  properly  in- 
spected; that  the  company  had  no  control 
of,  or  responsibility  for,  the  pipes  leading 
into  the  building  in  question;  and  that,  if 
any  gas  leaked  into  the  basement  of  said 
building,  it  must  have  come  from  pipes 
belonging  to,  and  controlled  by,  other  per- 
sons. 

We  find  the  following  facts  establiilhed 
by  the  testimony,  to  wit: 

Plaintiff  was  walking  on  the  south  side 
of  Texna  street,  at  about  9:30  o'clock  (» 
the  morning  of  January  2,  1012,  when, 
suddenly  in  front  of  "Chamberlain's  Caf^, 
he  becMue  nncMiscious,  and,  shortly  after- 
wards, found  himseU,  lying,  Ueeding  pro- 
fusely about  the  head,  upon  a  bolt  of  cloth, 
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in  a  near-by  store,  whence  be  was  removed 
to  a  Banitarium,  where  his  wounds,  whicb 
had  been  inflicted  'by  flying  glass,  were 
cleansed,  sewed,  where  sewing  was  required, 
and  dressed,  after  which  he  was  taken 
home,  where  he  was  confined  to  his  bed, 
or  apartment,  for  about  three  weeks,  and 
then,  though  able  to  go  out,  continued,  for 
three  weeks  more,  to  have  his  wounds 
dressed  and  bandaged  every  few  days,  and, 
for  another  six  weeks,  was  hardly  in  a 
condition  properly  to  attend  to  his  busi- 
ness." He  appears,  however,  to  hare  sus- 
tained no  permanent  Injury  or  disfigure- 
ment. Chamberlain's  Cafe  was  situated  in 
a  much  frequented  locality,  and  in  a  build- 
ing which  had  a  frontage  of  20  feet  on 
Texas  street,  by  a  depth  not  shown.  The 
front,  and  main,  room,  in  which  the  patrons 
were  served,  appears  to  have  been  about 
40  feet  deep  by  .the  width  of  the  building. 
It  had  a  show  window  in  the  eastern  side 
of  the  front,  a  counter,  set  out  some  3  or  4 
feet  from  the  wall  and  ectending  nearly 
the  depth  of  the  room,  on  the  same  side, 
and  a  door  in  the  front  i?  the  western  aide. 
The  floor  was  elevated  from  18  inches  to  2 
feet  above  the  ground,  and  the  ground 
underneath  was,  and  had  always  been,  in 
bad  condition,  by  reason  of  water  and  sewer- 
age which  stands  there.  In  the  sidewalk. 
Immediately  in  front  of  the  show  window, 
there  was  an  excavation,  say  20x14  inches 
and  12  inches  deep,  with  a  grating  over  it, 
which  was  intended  to  afford  ventilation 
under  the  floor.  Gas  was  introduced  into 
tiie  establishment  from  a  cast-iron  main 
pipe  laid  in  the  street,  through  a  wrought- 
iron  service  pipe  which  passed  underneath 
the  ventilator  and  the  window,  and,  after 
entering  the  premises,  was  supplied  with  a 
"Y"  or  "T"  joint  and  thus  extended  in  two 
directions;  the  one,  to  a  meter  which  stood 
behind  the  counter  at  a  distance,  as  we  take 
it,  of  6  or  7  feet  from  the  front;  and  the 
other,  to  a  meter  which  stood  in  the  back 
room  (or  kitchen,  as  we  shall  call  it),  near 
the  western  wall.  Our  understanding  of 
the  situation  is  expressed  by  the  subjoined 
diagram,  which  is  made,  in  part,  from  a 
similar  diagram,  filed  in  evidence  on  behalf 
of  plaintiff,  and,  in  part  from  what  we  con- 
ceive to  be  the  preponderance  of  the  evi- 
dence and  the  surrounding  conditions.  The 
diagram  which  we  have  prepared  differs 
from  that  filed  by  plaintiff  in  the  one  par- 
ticular (save  as  to  minor  matters),  that  it 
shows  but  one  service  pipe  entering .  the 
premises  from  the  main  pipe,  whereas  the 
other  shows  two  such  pipes.  We  have  made 
this  differ^oe  because  Chamberlain,  who 
had  occupied  the  premises  for  years  and 
'  had  ha4  some  of  the  pipes  installed,  testi- 
fied positively  that  there  was  but  one  serv- 
L.R.A.1016D. 


ice  pipe  entering  from  the  main,  and  we 
are  satisfied  that  he  was  in  a  better  posi- 
tion to  know  than  either  Qill  or  Wessell; 
the  first  named  of  whom  appears  to  have 
visited  the  premises  on  the  day  after  the 
explosion,  when  all  the  pipes  had  been  re- 
moved, and  is  not  shown  to  have  been  there 
before;  and  the  last  named  of  whmn  visited 
the  premises  some  three  weeks,  or  a  month, 
later,  and  had  not  been  there  previously, 
since  an  occasion,  about  eighteen  months 
before  the  explosiim,  when,  he  says,  that, 
though  not  employed  by  Chamberlain  to  fix 
gas  pipes,  or  for,  any  other  purposes,  aa 
we  understand  him,  he  nevertheless  went 
under  the  floor  to  mend  a  sewer,  the  ground 
being  covered  with  water  and  sewage,  being 
only  18  inches  or  2  feet .  below  the  floor, 
lighted  only  by  the  ventilator  in  front,  and 
the  place  being  altogether  the  most  terrible 
that  he  was  ever  in,  and  there  made  the  ob- 
servations from  which  he  testified.  If, 
however,  there  were  two  pipes,  that  circum- 
stance would  militate  to  the  advantage  of 
plaintiff  as  increasing. the  probability  that 
the  escaping  gas  came  from  a  pipe  installed 
by  the  company,  and  not  by  the  owner  or 
toiant.  We  may  add,  in  this  connection, 
that,  in  preparing  the  dia^am  hereto  at- 
tached, we  have  given  the  defendants  the 
benefit  of  the  showing  of  the  other,  to 
the  effect  that  the  service  pipe  extending  to 
the  meter  in  the  kitchen  was  brought 
through  the  floor  at  the  point  "A,"  though 
we  can  see  no  reason  why  it  should  not  have 
continued  under  the  floor  until  it  reached 
the  meter.  Mr.  Beip,  a  witness  called  by  de- 
fendants, testified  that  he  examined  the  pipe 
leading  from  the  meter,  in  front,  along  the 
east  wall,  a  few  minutes  after  the  explo- 
sion; that  it  was  upon,  and  not  under,  the 
floor;  that  it  wa^  very  thin  and  covered 
with  rust,  which,  by  the  jarring  of  the 
floor,  might  have  bten  shaken  off,  leaving 
pits  or  holes  through  which  the  gas  could 
escape,  fie  did  not  testify  that  he  saw  any 
such  pits  or  holes.  He  also  testified  that 
he  saw  other  pipes,  which  had  been  under 
the  floor  (the  floor  at  that  time  having 
been  blown  to  pieces),  and  that  they,  like 
the  pipe  that  he  examined,  were  in  bad  con- 
dition. He  further  testified  that  the  explo- 
sion was,  apparently,  "from  the  front,  back, 
about  half  way  the  building;"  that  the  floor 
was  about  18  inches  above  the  ground;  that 
the  ground  was  covered  with  water;  that 
the  condition  was  favorable  to  the  deteriora- 
tion of  the  pipes;  and  that  the  presence  of 
sewerage  was  likely  to  hasten  such  deterio- 
ration. 

It  is  beyond  question  that  the  explosion 
occurred  beneath  the  floor,  and  we  find  no 
reason  to  believe  tiiat  the  pipe  which  Mr. 
Seip  examined,  whatever  may  have  been  ite 
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oondition,  contributed  thereto^  sinoe  the 
tendenoy  at  gaa,  escaping  frosi  it,  would 
have  been  upwards,  and  not  downwards 
through  a  plank  floor. 

Mr.  Seip,  in  giving  his  opinion  of  the 
pipes,  other  than  the  one  examined  by  him, 
makes  no  discrimination  in  favor  of  the 
service  pipes;  and,  as  they  were  subjected 
to  the  same  deteriorating  influences  as  the 
house  pipes,  it  is  to  be  presumed  that  their 
condition  was  no  better.  Moreover,  there 
was  a  ciroumstanoe  which  creates  an  un- 
favorable jM'esumption  a^^ainst  the  defend- 
ants on  that  point,  to  wit,  while  the  fire 
was  in  progress,  the  gaa  ocNnpany,  having 
no  other  means  of  stoj^iag  the  escape  and 
burning  of  the  gaa  than  to  dig  down  to  the 
pipe  beneath  the  sidewalk,  assigned  a  gang 
of  men  to  that  job  under  George  Moore  as 
foreman,  and  they  not  only  removed  the 
pipe  from  under  tiie  sidewalk  bat  from  the 
entire  premises.  After  the  institution  ct 
this  suit,  Moore  was  examined,  out  of  court, 
by  o<«8ent,  as  a  witness  for  the  defense^ 
but  defendants'  counsel  did  not  offer  the 
testimony  so  taken,  on  the  trial,  and,  when 
it  was  offered  by  counsel  for  plaintiff,  they 
objected  on  the  ground  that  the  witness  had 
not  been  sworn,  and  the  objeetion  was  sus- 
tained. Plaintiff's  counsel  then  proposed 
that  the  testimony  be  again  taken,  by  con- 
sent or  by  order  of  the  court,  at  the  resi- 
dence of  the  witness,  who  was  ill;  but  de- 
fendants' counsel  declined  to  give  their  con- 
sent, and  the  proposition  could  not  be  sus- 
tained. Defendants'  counsel  did  not  offer 
any  of  the  removed  pipe  in  evidence,  on 
the  trial,  nor  do  they  appear  to  have  ten- 
dered it  to  plaintiff;  but  it  is  shown  that 
counsel  whom  Chamberlain  had  employed 
to  bring  a  suit  in  his  behalf,  and  who  re- 
covered $3,500  paid  by  way  of  comprcMnise, 
had  made  a  donand  for  it,  and  that  certain 
pipe  had  been  returned,  eonceming  which. 
Chamberlain  testified,-  in  effect,  that' he  did 
not  know  whether  it  was  the  same  that  had 
been  taken  away;  that  the  part  which  was 
returned,  as  service  pipe,  was  rusty  and 
had  holes  in  it  which  may  have  been  made 
in  digging  it  up,  that  it  was  about  4  feet 
long,  and  that  he  threw  it  away.  We  con- 
clude, taking  the  evidence  and  presumptions 
together,  that  the  holes  were  caused  by  rust, 
that  the  service  pipes  had  deteriorated,  and 
were  in  a  leaky  condition,  and,  as  plaintiff 
allies  in  his  supplemental  petition  that  the 
house  pipes  leaked,  it  follows  that  the 
escape  of  the  gas  which  caused  the  explosion 
must  be  attributed  to  the  bad  eonditi<m  of 
both  service  and  house  pipes. 

Upon  the  question  of  the  ownership  of, 
and  responsibility'  for,  the  service  pipes, 
and  the  gas  contained  in  them,  some  testi- 
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mony  offered  by  plaintiff  was  admitted,  and 
some  excluded  (as  we  think,  improperly). 

W.  E.  Hamilton  testified  that  he  and 
others  bought  the  "Old  Shreveport  Gas 
Company,"  and,  after  liquidating  it,  sold 
the  property  to  the  Shreveport  company 
(present  defendant),  of  which  he  was  prac- 
tically manager,  from  the  beginning,  and 
later,  president,  and,  further,  as  follows: 

Q.  Mr.  Hamilton,  in  selling  your  stock 
to  the  present  company — ^you  sold  your 
stock  to  the  present  company? 

A.  Yes,  sir. 

Q.  I  believe  that  the  Daweses  controlled 
that  company  and  bought  you  outT 

A.  RufuB  Dawes  bought,  individually; 
then,  of  course,  he  and  his  associates  ac- 
quired the  property.     .     .     . 

Q.  Mr.  Hamilton,  who  owned  the  service 
pipe,  in  your  time;  that  is,  the  pipe  from 
the  main  to  the  meter? 

A.  The  company  owned  the  pipe  from  the 
main  to  the  meter. 

Joshua  Gill,  at  one  time  manager  (imder 
Hamilton)  of  the  Shreveport  company,  and 
afterwards  plumbing  inspector  and  gas  in- 
spector of  the  city  of  Shreveport,  and  prac- 
tical plumber,  gave  the  following,  with  other 
testimony : 

Q.  When  is  the  consumer  charged  with 
gas?     .     .     . 

A.  As  measured  by  the  meter. 

Q.  So,  after  it  passes  the  meter,  it  is 
owned  by  whom?  (Objection  that  the  ques- 
tion, who  pays  for  gas  and  who  owns  it,  is  a 
matter  of  personal  contract,  and  that  the 
witness  was  not  a  party  to  such  contract, 
he  was  incompetent  to  testify  on  the  sub- 
ject;    which     objection     was     sustained.) 

Q.  Mr.  Gill,  if  gas  escapes  from  a  serv- 
ice pipe,  that  is,  from  the  main  to  the 
meter,  whose  loss  is  that?  (Objected  to 
as    irrelevant,    and    objecticm    sustained.) 

Q.  I  will  ask  you  whose  duty  it  was  to 
inspect  the  service  pipe? 
A.  The  gas  company's. 

In  the  act  of  conveyance  from  the  Shreve- 
port company  to  the  Southwestern  company, 
"service  pipes"  are  especially  mentioned  as 
among  the  things  conveyed. 

Mr.  Curtis,  manager  of  the  Shreveport 
division  of  the  Southwestern  company,  was 
called  (as  for  cross-examination)  by  plain- 
tiff, and  testified  at  some  length.  He  did 
not  undertake  to  repudiate  the  title  to  the 
service  pipes  thus  vested  in  his  company. 

In  the  answer  'filed  by  the  two  defend- 
ant companies,  it  is  alleged: 

"That  the  mains  and  pipes  of  the  Shreve- 
port .  .  company,  used  to  convey 
natural  gas,  were  suitable  and  proper  for 
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that  purpose;  that  said  pipes  and  mains 
were  in  good  condition  at  the  time  of  the 
alleged  accident;  that  a  proper  inspection 
of  such  pipes  and  mains  was  maintained  by 
said  company;  that  said  company  had  no 
control  over,  or  responsibility  for,  pipes 
leading  into  the  building  No.  313  Texas 
street,  further  than  the  sidewalk." 

The  defense  thus  set  up  may  be  other- 
wise stated  as  follows:  That  the  Shreve- 
port  company  has  no  control  over,  or  re- 
sponsibility for,  pipes  which  it  had  bought 
and  paid  for,  which  constituted  an  essential 
part  of  its  plant  whidi  it  used  for  the  con- 
veyance and  delivery  of  the  gas  sold  by  it; 
of  which  it  alleges  that  they  were  suitable 
and  proper  for  the  conveyance  of  gas;  that 
"a  proper  inspection  was  maintained  by 
said  company"  (meaning  itself),  and  that 
they  were  in  good  condition  at  the  time  of 
the  accident.  And,  as  thus  stated,  the  de- 
fense is  unintelligible,  since  the  law  vests 
in  the  owner  the  control  of  that  which 
belongs  to  him,  and  holds  him  responsible 
for  the  manner  of  its  use,  and  the  allega- 
tion "that  a  proper  inspection  of  said  pipes 
and  mains  was  maintained  by  said  com- 
pany" (said  company  being  the  owner  of 
"said  pipes  and  mains")  is  a  recognition  of 
"said  company's"  control  of  the  pipes  and 
mains,  at  least  for  the  purposes  of  inspec- 
tion, and  of  its  obligation  and  responsibil- 
ity with  respect  to  such  inspection. 

The  answer,  itself,  contains  no  otiier  in- 
terpretation of  the  excerpt  above  given 
than  that  which  its  language  imports;  but 
we  find  in  the  record  an  objection  inter- 
posed by  defendants'  counsel  to  certain 
testimony  offered  on  behalf  of  plaintiff, 
which  seems  to  throw  some  light  upon  the 
subject,  reading  as  follows: 

"Objected  to  by  counsel  for  defendants, 
for  the  reason  that  it  is  not  shown  that  the 
company  has  anything  to  do  with  the  serv- 
ice line  inside  of  the  curb  of  this  building. 
"Objected  to  on  the  further  ground  that, 
.  .  .  when  they  installed  natural  gas  in 
the  city,  the  city  council  passed  an  ordi- 
nance, .  .  .  dated  October  20,  1908,  en- 
titled 'An  Ordinance  Groveming  Installa- 
tion, Extension,  and  Repair  or  Alteration, 
of  G««  Piping  in  Buildings,'  etc.  This  ordi- 
nance distinctly  makes  the  dividing  line  of 
responsibility  and  control  between  the  gas 
company  and  the  consumer  at  the  curb^  or 
1  foot  inside  of  the  curb.  The  duty  to  in- 
spect and  look  after  the  piping,  inside  of 
the  dividing  line,  or  1  foot  inside  of  the 
curb,  is  fixed  upon  the  ccmsumer;  and  the 
ordinance  requires  that  the  consumer,  on 
its  passage,  must,  before  the  piping  is  in- 
stalled, and  also  as  to  existing  piping,  make 
application  to  the  plumbing  inspector  and 
have  him  inspect  the  pipes,  from  the  curb' 
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in,  and  must  pay  him  for  the  inspection. 
The  ordinance  provides  tliat  the  gas  com- 
pany is  authorized  (does  not  say  required) 
.  .  .  to  prevent  their  own  loss,  l^  leak- 
ing gas,  ...  to  put  in  stop  cocks.  This 
ordinance  takes  the  contrc^,  from  the  curb 
line  in,  out  of  the  gas  company,  and  places 
it  in  the  oonsumar,  and  makes  it  the  duty 
of  the  plmmbing  inspector  to  make  the  in- 
spections, and  we  have  no  control  ovac 
them,  and  cannot  be  held  responsible  for 
any  leaka^  that  occurs  between  the  curb 
and  the  building,  and  therefore  any  evi- 
dence, as  to  previous  explosions  which  were 
caused  by  leakisgs  inside  of  the  line, 
.    .    .    is  irrelevant.    .    ..    ." 

From,  our  reading  of  the  ordinance  in 
question  (which  is  in  evidence),  we  un- 
derstand its  purposes  to  be  to  protect  the 
public  from  the  dangers  resulting  from  the 
use  of  gas,  by  imposing  certain  obligations 
upon  those  who  deal  in,  provide  meaaa  for 
the  distribution  of,  or  u«e,  that  dangerous 
commodity,  and,  at  the  same  time,  to  aff<H^ 
the  c<msunier  some  means  of  iMrotection 
against  inefiScient  service  and  overcharges 
by  the  purveyor.  The  assumption  by  de- 
fendants that,  in  passing  the  ordinance^  the 
city  council  has  attempted  to  devest  the 
gas  company  of  its  property  in  the  manner 
set  forth  in  the  above  objection,  to  deny 
it  even  the  right  of  inspection,  and  to  re- 
lieve it  of  all  liability  for  its  negli^jent 
handling,  is  unfounded;  and,  if  soch  an 
attempt  had  l>een  made,  it  could,  by  no 
possibility,  be  sustained.  The  tn-dinanoe 
reads,  in  part: 

"Be  it  ordained  .  .  .  that  all  in- 
spection and  testing  of  gas  meters,  gas  pip- 
ing, and  installation  of  all  kinds  of  gas 
apparatus,  shall  be  under  the  supervision 
of  the  plumbing  inspector  or  his  deputy, 
and  that  the  following  rules  and  r^ula- 
tiona  shall  govern  the  same,  the  violation 
of  which  rules  and  regulations  shall  be  un- 
lawful ; 

"Section  1.  Before  any  work  of  any  kind 
which  is  governed  by  these  r^ulations  is 
commenced,  a  permit  shall  be  applied  for 
by  the  person  having  the  work  done,  and 
an  inspection  fee  of  50  cmts  shall  be  paid 
by  the  person  to  whom  the  permit  is  issued, 
which  fee  of  60  cents  shall  cover  the  cost 
of  all  inspection  of  the  work  for  which  the 
permit  is  issued,  unless  hereafter  otherwise 
provided. 

"Section  2.  A  shut-off  cock,  of  the  same 
size  as  service  pipe  from  curb  to  house, 
shall  be  placed  not  more  than  1  foot  inside 
of  the  curb  line,  provided  with  the  most 
approved  box  to  insure  iminediate  control 
of  supply  of  gas  by  the  flre  department,  in 
case  of  Are,  and  such  box. shall  have  on  its 
cover  the  word  .'gas.' 
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"Section  3.  Within  twelve  montlig  from 
the  passage  of  this  ordinance,  all  existing 
aerrioe  pipe*,  not  leaving  sliut-off  coclcs  and 
iMzes,  shall  be  so  equipped.  Exoept  that, 
where  located  on  paved  streets  or  alleys,  a 
shut-off  cock  may  be  placed  at  the  most  con- 
venient place  on  the  premiMS." 

There  are  many  other  provisions,  intended 
to  carry  into  effect  the  main  purposes  of 
the  ordinance^  and,  to  that  end,  to  impose 
certain  obligations  upon  all  persons  imder- 
tskiag  to  install  gas  or  deal  with  its  dis- 
trihuticB,  and,  on  the  other  hand,  to  con- 
fer certain  rights  upon  the  consumer;  but 
there  are  none  which  deny  to  the  purveyor 
the  ri{^t  to  control  the  delivery  of  its  gas 
to  the  purchaser,  subject  to  ttie  rules  thus 
provided  in  the  interest  of  the  puUic  and 
of  the  public  safety.  When  the  gas.  com- 
pany undertakes  to  install  a  serviee  pipe, 
it  is  required  to  obtain  a  permit,  "to  have 
the  work  done  under  the  supervision  of 
the  plumbing  inspector  at  his  deputy,"  and 
to  place  a  shut-ofF  cock  "not  more  than  1 
foot  inside  of  the  curb  line,  ...  in 
order  to  insure  the  immediate  control  of 
supply  of  gas  by  the  fire  department;"  but 
that  provision  does  not  deprive  it  of  its 
control  of  the  serviee  pipe,  between  the 
curb  and  the  meter,  any  more  than  between 
the  curb  and  the  main.  If  it  did,  and 
eonld  legally  be  done,  the  consumer  would 
be  at  liberty  to  take  the  gas  from  the  pipe 
before  it  is  measured  and  delivered  to  him, 
through  the  meter,  which  we  know  the  gas 
company,  and  perhaps  the  law,  would  re- 
gard as  in  the  nature  of  a  theft. 

According  to  the  testimony  of  Mr.  Gill, 
who,  as  plumbing  inspector,  drew  up  the 
original  ordinance,  the  proviso,  beginning 
with  the  word  "except,"  in  §  3,  was  in- 
serted, over  hia  protest,  at  t&e  instance  of 
the  gag  company;  and  when  Mr.  Onrtis, 
the  manager  of  the  cdmpany,  was  asked, 
when  on  the  stand,  whether  the  company 
had  placed  a  shut-off  cock  in  the  pipe  in 
front  of  Chamberlain's,  his  reply  was:  "Xo, 
sir;  that  was  in  before  the  passage  of  the 
ordinance" — ^meaning,  as  we  assume,  that 
the  street,  being  paved,  was  within  the  ex- 
ception, and  that  the  shut-off  cock  at  the 
meter  met  the  requirements  of  the  excep- 
tion. But  he  admitted  that  the  company 
puts  in  the  shut-off  cocks,  and  we  have  no 
hesitation  in  finding  that  tiie  obligation  to 
put  them  in,  whether  at  the  curb  or  the 
meter,  rested  upon  the  company,  both  as  a 
duty  and  as  a  matter  of  interort,  and  that 
it  had  full  control  of  the  service  pipes,  and 
of  the  gas  conveyed  by  them,  not  only  for 
that  purpose,  but  for  all  the  purposes  of 
this  case,  and  is  responsible  for  its  negli- 
gent exercise  of  that  control,  by  reason  of 
which  the  pipes  were  allowed  to  become 
leaky  and  the  gas  to  escape.  We  find  in 
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the  record  the  following,  which  concerns 
the  relations  between  the  defendant  com- 
panies and  the  liability  of  the  Southwest- 
ern company  for  the  claim  here  sued  on, 
to  wit: 

Mr.  Hamilton  testified  that,  when  he  sold 
the  Shreveport  company,  "Rufus  Dawes 
bought  individually;  then,  of  course,  he  and 
his  associates  acquired  the  property."  The 
act  of  conveyance  whereby  the  Shreveport 
company  sold  to  the  Southwestern  com- 
pany re»ds,  in  part: 

"This  indenture  .  .  .  entered  into 
tiiis  ZSth  day  of  October,  1912,  by  and  be- 
tween the  Shreveport  Gas,  Electric,  Light, 
&  Power  Company,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Louisiana  (here- 
inafter, for  convenience,  termed  the  'old 
company*)  and  the  Southwestern  Gas  ft 
Electric  Company,  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue 
of  the  laws  of  the  state  of  Delaware  (here- 
inafter, for  ,  convenience,  termed  the  'new 
company'),  witnesseth: 

"That,  for  and  in  consideration  of  the 
sum  of  $1,000  and  other  good  and  valuable 
consideration,  the  receipt  of  which  is  here- 
by acknowledged,  the  old  company  has 
granted,  bargained,  sold  ,  .  .  and  set 
over  .  .  .  unto  the  new  company 
.  .  .  all  of  the  following  described  real, 
personal,  and  mixed  property,  rights,  priv- 
ileges, and  franchises;  to  wit," 

And  then  follows  an  exhaustive  enumera- 
tion of  property,  rights,  privileges,  conces- 
sions, etc.,  and  a  general  clause,  reading: 

"Each,  all,  and  every  of  the  old  com- 
pany's assets,  rights,  privileges,  franchises, 
and  things  of  value,  of  any  and  every  kind, 
name  and  nature,  real,  personal,  and  mixed, 
legal  and  equitable,  tangible  and  intangi- 
ble, corporeal  and  Incorporeal,  wheresoever 
situated  and  in  whatsoever  form,  together 
with  all  of  the  good  will  acquired  by  the 
old  company  in  the  conduct  of  its  business, 
it  being  the  intention  hereof  that  the  old 
company  shall  transfer  to  the  new  company 
ea(^  and  every  species  and  item  of  property, 
rights,  franchises,  privilege,  or  thing  of 
value  belonging  to  the  old  company,  and 
that  the  new  company  shall  take  over  and 
acquire  the  entire  property  and  business  of 
the  old  company  as  a  going  concern." 

The  instrument  was  acknowledged  on  be- 
half of  the  Shreveport  company  before  a 
notary  public  of  Cook  county,  Illinois,  by 
Rufus  C.  Dawes,  as  president,. and  H.  B. 
Hurd,  as  assistant  secretary,  and,  in  addi- 
tion to  those  above  quoted,  contains  a  re- 
cital to  the  effect  that  the  property  "is  con- 
veyed subject  to  the  lien  of  three  mort- 
gages," the  dates  of  which  are  given  but 
the  amounts  of  which  are  not  given. 
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Mr.  Curtis  testifies  that  he  was  the  man- 
ager of  the  "old  company"  and  has  con- 
tinued as  manager  of  the  Shrereport  divi- 
sion of  the  new  company;"  that  practically 
no  changes  have  been  made  in  the  office 
force;  that  Henry  M.  Dawes,  a  brother  of 
Rufus  C.  Dawes,  is  president  of  the  South- 
western, or  new,  company;  that  he  believes 
that  the  Dawes  family  are  largely  inter- 
ested in  the  Southwestern  company,  and 
knows  that  they  are  largely  identified  with 
the  "old  company,"  at  Texarlcana,  which 
has  passed  to  the  Southwestern  complany; 
that  they  occupy  positions  with  the'  South- 
western company,  but  he  does  not  know 
whether  they  are  in  control  of  it;  that  "we 
do  not  have  the  stock  books  here." 

It  has  been  said  that  transactions  where- 
by the  interests  of  two  or  more  corpora- 
tions become  identified  are  susceptible  of 
arrangement  into  four  general  groups,  and 
that  "the  first  of  such  groups  comprehends 
C6nsolidation8  proper,  where  all  the  con- 
stituent companies  cease  to  exist,  and  a  new 
one  comes  into  being;  the  second,  cases  of 
merger  proper,  in  which  one  of  the  corpo- 
rate parties  ceases  to  exist,  while  the  other 
continues.  The  third  group  comprehends 
cases  where  a  new  corporation  is,  either  in 
law  or  in  point  of  fact,  the  reincarnation 
of  an  old  one.  To  the  fourth  group  belong 
those  transactions  whereby  a  corporation, 
although  continuing  to  exist  de  jure,  is 
in  fact  merged  in  another  which,  1^  acquir- 
ing its  assets  and  business,  has  left  of  the 
other  only  its  corporate  shell."  Atlantic 
4  B.  R.  Co.  V.  Johnson,  11  L.R.A.(N.8.) 
1119,  note. 

According  to  the  consensus  of  judicial 
opinion  in  this  country,  a  newly  organized 
corporation  is  liable  for  the  debts  of  an 
old  one,  to  the  business  and  property  of 
which  it  has  succeeded,  where  it  is  shown 
that  the  succession  was  the  result  of  a 
transaotion  entered  into  in  fraud  of  the 
creditors  of  the  old  corporation,  or  that  the 
circumstances  attending  the  creation  of  the 
new,  and  its  successira  to  the  business  and 
property  of  the  old,  were  of  such  a  char- 
acter as  to  warrant  the  finding  that  the 
new  is  merely  a  continuation  of  the  old 
corporation.  The  courts  are  also  agreed 
that  there  can  be  no  consolidation  of  cor- 
porations, and  no  merger  of  one  into  an- 
other, and  particularly  of  a  domestic  into 
a  foreign  corporation,  without  legislative 
authority,  general  or  specific,  and  the  con- 
sent of  all  of  the  shareholders;  that  the 
properties  of  a  corporation  constitute  a 
trust  fund  for  the  payment  of  its  debts, 
and  that,  where  there  has  been  a  misappro- 
priation of  such  funds,  or  (according  to 
the  better  opinion,  as  we  think)  the  corpo- 
ration has  been  devested  thereof  by  con- 
solidation, merger,  reorganization,  or  "rein- 
L.R.A.1916D. 


carnation,"  not  only  may  the  fond  be  fol- 
lowed, by  the  aid  of  equity,  for  the  benefit 
of  the  creditor,  but  he  may  recover,  in  an 
action  at  law,  against  the  corporation  whidi 
ha»  taken  over  such  fund,  with  the  fafaainesii 
of  his  debtor. 

There  is  not  the  same  concurrenee  of  opin- 
ion upon  the  question  whetho-,  or  under 
what  circumstance,  the  mere  absorption  by 
one  corporation  of  the  property  and  Inui- 
nesB  of  another  operates  as  a  merger  of 
such  other  corporation,  or  subjects  the 
property  so  absorbed  to  the  elaima  of  its 
creditors,  or  the  absorbing  corporation  to 
liability  for  suck  claims.  In  tl>e  case  of  a 
sal^  in  good  ^aith,  of  the  property  and 
business  of  a  strictly  private  corporation, 
duly  authorized  '  by  its  shareholdera,  to  a 
third  person,  for  an  adequate  ccnuidera- 
tion,  the  property  would  no  doubt  pass 
free  of  encnmbranoe,  and  tlie  creditors 
would  be  relegated  to  t^e  proceeds  in  tiie 
hands  of  tiie  debtor  corporation ;  but,  where 
the  purchaser  is  a  new  corporation,  com- 
posed of  the  same  shareholders  as  the  old, 
the  transaotion  in  no  manner  affects  the 
rights  of  the  creditors  of  the  old  corpora- 
tion, who  may  proceed  for  the  recovery  of 
tiie  amounts  due  them  against  either  cor- 
poration, or  both;  and  that,  whether  the 
claims  l>e  founded  in  contract  or  tort,  since 
the  real  dd>tor,  though  represented  by  two 
corporations  instead  of  one,  remains  tlie 
same,  in  contemplation  of  law.  10  Cyc.  286, 
287,  288,  a02,  303,  314;  Stockton  v.  Central 
R.  Co.  60  N.  J.  Eq.  62,  17  KR-^  97,  24 
Atl.  964;  People  v.  Ballaid,  134  N.  Y.  269, 
17  L.R.A.  737,  32  N.  E.  64;  Sharpies  Co. 
V.  Harding  Creamery  Co.  78  Neb.  79S,  11 
L.R.A(N.S.)  863,  111  N.  W.  783;  Atlantic 
ft  B.  R.  Co.  r.  Johnson,  11  L.R-A(N.S.) 
1119,  and  note,  127  Oa.  S92,  56  S.  E.  482; 
Luedecke  v.  Dee  Moines  Cabinet  Co.  32 
L.R.A.(N.S.)  616,  and  note  (140  Iowa,  223, 

118  N.  W.  466) ;  Chicago,  M.  A  St.  P.  R. 
Co.  V.  Third  Nat.  Bank,  134  U.  S.  276,  33 
L.  ed.  900,  10  Sup.  Gt.  R^.  550;  Hancock 
V.  Holbrook,  40  La.  Ann.  61,  3  So.  351 ;  W. 
F.  Taylor  Co.  v.  Gulf  Land  &  Lumber  Co. 

119  La.  434,  44  So.  187;  Louisville  ft  N. 
R.  Co.  T.  Bidden,  112  Ky.  494,  66  S.  W.  34. 

The  evidence  to  which  we  have  referred, 
in  the  foregoing  statement  of  the  case,  dis- 
closes the  earmarlcs  of  a  transacticm  be- 
tween persons  dealing  with  themselves,  and 
threw  upon  them  the  burden  of  proving  tliat 
it  was,  in  fact,  a  sale,  for  adequate  consid- 
eration, between  different  persons,  and  not 
merely  part  of  an  arrangement  whereby  the 
same  persons,  owning  the  stock  of  several 
corporations,  created  tinder  the  laws  of  aa 
many  states,  have  established  another  corpo- 
ration, under  the  laws  of  still  another  state, 
in  order  to  take  ov«r  and-  oonceatrate  the 
eontrol  of  the  entire  prciper4^.     No  doubt, 
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the  burden  usually  rests  upon  the  plaintiff 
to  make  out  his  case;  but,  where  a  court  is 
called  upon  to  investigate  a  transaction 
which  is  out  of  the  usual  course  of  busi- 
ness, which,  upon  its  face,  operates  to  the 
pr^udice  of  the  creditors  of  the  parties 
thereto,  and  all  the  information  concerning 
which  is  in  the  possession  of  such  parties, 
who  are  beyond  the  jurisdiction  of  the 
court,  a  somewhat  different  rule  is  applied. 
And  the  case  here  presented  is  of  that  char- 
acter. A  corporation  created  under,  and 
governed  by,  the  laws  of  Louisiana,  and 
charged,  with  a  duty  to  the  public,  acquires, 
in  virtue  of .  that  status,  many  rights  -  and 
privil^es  and  much  property,  and  incurs 
many  obligations,  and  it  suddenly,  by  an 
instrument  executed  in  Illinois,  makes  a 
conveyance^  omnium  bonorum  ( including  not 
only  all  of  its  rights,  privileges,  and  prop- 
erty, but  its  going  business),  to  a  Dela- 
ware corporation,  which  assumes  none  of  its 
obligations,  not  even  the  obligation  to  con- 
tinue the  business  and  discharge  the  duty 
which  it  owes  to  the  public ;  and  the  recited 
consideration  for  the  conveyance  is  "$1,000 
and  other  good  and  Valuable  consideration 
in  hand  paid."  The  $1,000  is  insufficient 
to  satisfy  the  judgment  in.  this  case,  and,  if 
actually  paid,  amounts  to  no  consideration, 
and  the  words,  "other  good  and  valuable 
consideration,"  while  no  doubt  satisfactory, 
as  between  the  parties  to  the  instrument, 
require  explanatiim  in  order  to  give  them 
value  to  the  creditors,  to  whom  they. repre- 
sent all  that  is  left  of  property,  corporeal 
and  incorporeal,  which  constituted  a  "trust 
fund"  a  "common  pledge,"  for  the  payment 
of  their  claims ;  and  that  explanation  should 
have  been  given,  we  think,  by  the  defend- 
ants, who  alone  possess  the  necessary  infor- 
mation; and,  as  they  have  failed  to  give  it, 
they  have  no  reason  to  complain  that  we 
adopt  the  explanation  suggested  by  the  alle- 
gations of  plaintiff's  petition  and  by  such 
facts  as  have  been  disclosed  by  the  evidence. 


"Where  an  act  of  sale  is  attacked  by  a 
creditor  of  the  vendor,  as  simulated,  on  the 
ground  that  no  price  was  paid"  (this  court 
has  held),  "proof  of  payment  of  the  price 
is  on  the  party  interested  to  maintain  the 
sale.  The  ck'editor  cannot  be  required  to 
prove  a  negative."  Fisher  v.  Utoore,  12  Rob. 
(La.)  95;  King  v.  Atkins,  33  La.  Ann.  1057; 
State  y.  Jahraus,  117  La.  286,  116  Am!  St. 
Rep.  208,  41  So.  675;  Hollins  v.  New  Or- 
leans &  N.  W.  R.  Co.  119  La.  418,  44  So. 
150. 

"If  the  corporation  receiving  the  transfer" 
(says  a  writer  on  corporation'  law)  "was 
controlled  by  the  same  persons  as  the  com- 
pany executing  it,  or  if  the  real  parties 
in  interest  were  substantially  the  same,  the 
biirden  of  showing  that  the  transfer  was 
made  in  good  faith,  for  value,  would  fall 
upon  those  asserting  its  vsilidity  against  un- 
paid creditors."  Morawetz,  Priv.  Corp.  2d 
ed.  p.  761. 

It  is  evident  that  where  the  question  at 
issue  is  whether  the  corporation  executing, 
and  the  corporation  receiving,  tUe  transfer, 
are  controlled  by  the  same  persons,  the 
same  reasons  exist  for  putting  the  burden 
of  proof  on  them,  as  against  an  unpaid 
creditor,  as  where,  the  identity  of  the  con- 
trol being  admitted,  the  question  is  as  to 
the  verity  and  good  faith  of  the  transfer. 

Plaintiff  claimed  $2,000  for  loss  of  busi- 
ness, $2,500  for  suffering,  $118  for  ex-- 
pensea,  and  $59  in  reimbursement  of  an 
amount  paid  by  way  of  damages  which  he 
was  obliged  to  pay.  The  amount  for  which 
he  obtained  judgment  was,  as  we  have 
stated,  $2,427.  We  do  not  find  it  excessive, 
nor  are  we  persuaded  that  it  should  be  in- 
creased. The  verdict  and  judgment  appealed 
from  are  therefore  affirmed. 

Petition  for  rehearing  denied  Fetnruary  7, 
1916. 


LOUISIANA   SUPREMi:  OOVBT. 

GULF  REPINING  COMPANY  OF  LOUISI- 
ANA, Appt., 

V. 

W.  P.  HAYNE  et  al. 
(138  La.  655,  70  So.  509.) 

Oil  and  gas  lease  7-  character. 

1.  Gas  and  oil  leases  and  contracts  are 
Apart  by  themselves.     They  partake  of  the 

Headnotes  by ,  Sommebvilue,  J. 


Note.  —  For   right   to   partition   mineral 
or  oil  or  gas  lands,  see  annotation  following 
this  case,  post,  1154. 
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nature  of  both  "sale"  and  'lease;"  and  they 
have  features  which  may  not  be  applied  to 
either.  The  law  referring  to  sales  and 
leases,  found  in  the  Code,  cannot  be  un- 
reservedly applied  to  them. 
For  other  oaaet,  see  Mines,  II.  If,  4,  tn  Dig. 
1-52  N.  8. 

Same  —  statute  ^  effect. 

2.  JBut  the  law  in  the  Code  will  be  ap- 
plied to  them  by  the  courts  in  cases  wherein 
it  can  be  applied. 

For  other  cases,  see' Mines,  II.  h,  i,  in  Dig. 
I-5SI  y.  S. 

Landlord  and  tenant  -^  contesting  title. 

3.  A  lessee  under  a  diini^ral  contract  may 
not  contest  the  title  of  his  lessor  as'aii  own- 
er in  indivision  with  others,  and  compel  him 
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and  his  co-owners  to  make  a  judicial  parti- 
tion in  Icind  of  the  property  leased. 
For  other  case*,  tee  Estoppel,  III.  I,  in  Dig. 

l-5i  N.  8. 
Partltton  —  oil  land. 

4.  Known  oil  lands,  like  mines,  cannot  be 
judicially  partitioned  in  kind,  at  the  suit 
of  one  of  the  co-owners,  or  by  a  creditor  of 
a  co-owner. 
For  other  cases,  see  Partition,  I.  in  Dig. 

1-52  A".  8. 

(Provosty  and  O'Niell,  JJ.,  dissent.) 
(November  29,  191S.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Judicial  District  Court  for  the  Par- 
ish of  Red  River,  dismissing  a  suit  for  the 
partition  of  certain  real  estate.    Affirmed. 
The  facts  are  stated  in  the  opinion. 

Messrs.  D.  Iklward  Greer,  Thomas  W. 
Nettles,  ThiCT>en  &  Herold,  and  F.  C. 
Proctor,  for  appellant: 

All  actions  of  a  debtor,  except  those 
strictly  personal  in  their  nature,  may  be 
exercised  by  his  creditor. 

Belcher  v.  Johnson,  114  La.  643,  38  So. 
481;  New  Orleans  v.  Gaines  (New  Orleans 
V.  Christmas)  131  U.  S.  191,  33  L.  ed.  99, 
9  Sup.  Ct.  Rep.  745;  Klotz  v.  Macready,  44 
La.  Ann.  169,  10  So.  706;  Jack  v.  Harrison, 
34  La.  Ann.  740;  Forstall  v.  Consolidated 
Asso.  34  La.  Ann.  775 ;  Spencer  v.  Goodman, 

33  La.  Ann.  906;  New  Orleans  v.  Gaines 
(New  Orleans  v.  Whitney)  138  U.  S.  59S, 

34  L.  ed.  1102,  11  Sup.  Ct.  Rep.  428. 
While    joint    owners,    or    those    holding 

under  them,  are  entitled  to  possession  of 
the  property  owned  in  indivision,  yet  the 
court  cannot  put  such  aa  owner,  or  his 
grantee,  in  the  actual  corporeal  possession 
of  such  undivided  property.  All  the  court 
can  do  is  to  recognize  the  right,  and  let 
plaintiffs  make  it  good  by  the  remedies 
which  the  law  places  at  their  disposal. 

Martel  v.  Jennings-Heywood  Oil  Syndi- 
cate, 114  La.  903,  38  So.  612. 

Under  our  system  of  jurisprudence  there 
can  be  no  legal  right  without  an  adequate 
legal  remedy.  If  there  be.  no  special  pro- 
vision therefor,  the  court  will  supply  the 
remedy  ex  necessitate  rei. 

Citizens'  Bank  v.  Marr,  111  La.  602,  36 
So.  780;  Morris  v.  Cain,  36  La.  Ann.  760. 

Under  an  oil  and  gas  lease  the  lessee,  or 
grantee,  acquires  a  real  right. 

Rives  V.  Gulf  Ref.  Co.  133  La.  179,  62 
So.  623. 

Each  co-owner  of  land  has  the  right  to 
occupy,  use,  and  mjoy  the  common  prop- 
erty without  thereby  incurring  any  obliga- 
tion to  his  co-owners  for  the  ordinary  use 
thereof;  provided  he  so  occupies  it  as  not 
to  interfere  with  their  use  and  enjoyment 
L.R.A.1916D. 


of  the  same ;  each  having  the  right  to  enjoy 
the  same  according  to  his  proportionate  in- 
terest. 

Timberlake  v.  Sorreli,  125  La.  557,  51 
So.  686;  Toler  v.  Bunch,  34  La.  Ann.  997; 
Becnel  v.  Becnel,  23  La.  Ann.  150;  Balfour 
v.  Balfour,  33  La.  Ann.  297. 

But  the  co-owner  or  his-  lessee,  in  using 
the  property  by  drilling  for  oil  thereon, 
must  aeeount  to  his  co-owners  for  their 
proportionate  diare  of  the  net  profits,  aa- 
suming,  however,  all  risks  of  loss. 

Elder  v.  Ellerbe,  133  La.  990,  66  So.  337; 
Thornton,  Oil  A  Glas,  §  278. 

Where  the  lessor  or  grantor  of  an  <^ 
and  gas  lease  has  utterly  repudiated  his 
oontract,  and  actively  prevented  his  leasee 
from  taking  possession  of  the  property,  it 
would  be  vain  and  useless  to  call  upon  him 
to  maintain  the  action  in  partition,  and 
therefore  no  demand  is  necessary. 

Southern  Sawmill  Co.  v.  Ducote,  120  La. 
1052,  46  So.  20;  Johnson  v.  Levy,  122  La. 
124,  47  So.  422,  16  Ann.  Cas.  978;  Beck  v. 
Fleitas,  37  La.  Ann.  496;  Dwyer  Bros.  v. 
Tulane  Educational  Fund,  47  La.  Ann. 
1232,  17  So.  796;  Abels  v.  Glover,  15  La. 
Ann.  247;  Hivert  v.  Lacaze,  3  Rob.  (La.) 
357;  New  Orleans  &  K.  R.  Co.  v.  Ganalh, 
18  La.  510; 

Messrs.  Alexander  it  Wilkinson,  for  ap- 
pellees : 

The  lessee  tmder  a  mineral  lease  on  an 
undivided  interest  in  certain  real  estate  is 
not  the  owner  of  the  oil  or  gas  underground, 
but  only  of  such  part  as  he  may  find  and 
extract  therefrom,  and  owns  nothing  except 
the  right  to  explore  for  the  same  under  the 
terms  of  the  contract. 

Rives  V.  Gulf  Ref.  Co.  183  La.  178,  62 
So.  623;  Cooke  v.  Gulf  Ref.  Co.  13S  La. 
609,  66  So.  758. 

The  holder  of  such  lease  from  one  of  the 
three  co-owners  of  real  estate  has  no  right 
to  institute  an  action  of  partition  of  the 
real  estate  in  kind,  in  order  to  have  aet 
aside  the  undivided  interest  of  his  grantor. 

Smith  V.  Cooley,  65  Cal.  46.  2  Pac.  880; 
Hall  V.  Vernon,.  47  W.  Va.  295,  49  L.R.A. 
464^  .81  Jim.  St.  Rep.  791,  34  S.  E.  764: 
Dangerfield  v.  Caldwell,  81  C.  C.  A.  4O0, 
151  Fed.  554;  Thornton,  Oil  &  Gas,  §§  276, 
277;  Mootry  v.  Grayson,  44  O.  C.  A.  83,  104 
Fed.  613;  Brown  v.  Challis,  23  Colo.  14o, 
46  Pac  679;  Aspoi  Min.  &,  Smelting  Co.  t. 
Rueker,  28  Fed.  220;  Lenfers  v.  Henke,  73 
111.  405,  24  Am.  Rep.  263,  5  Mor.  Min.  Rep. 
67;  Kemble  v.  Kemble,  44  N.  J.  Eq.  454, 
11  Atl.  733;  Watford  Oil  ft  Gas  Co.  v. 
Shipman,  233  111.  9,  122  Am.  St.  Rep.  144, 
84  N.  E.  53;  J.  M.  Guffey  Petroleum  Co. 
V.  Jeff  Chaison  Townsite  Co.  48  Tes.  Civ. 
App.  566,  107  S.  W.  609. 

There   can   be   no   partition   in   kind    ol 
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znioeral  land,  and  s'uch  a  partition,  if  or- 
dered by  the  court,  would  be  void. 
Thornton,  Oil  ft  Gas,  §§  276,  277. 

Sommervllle,  J.,  delivered  the  opinion 
of  the  court; 

Plaintiff  and  defendant  W.  P.  Hayne 
entered  into  a  contract  of  lease,  or  mineral 
contract,  the  terms  of  which  plaintiff  al- 
leges were  not  complied  with  by  defendant. 
That  defendant  represented  himself  and  his 
mother,  Mrs.  Aurora  Hayne,  to  be  the  own- 
ers of  the  property  leased,  when,  in  fact 
he  was  the  owner  of  only  one  third  in  in- 
di vision  with  the  other  persons  here  made 
codefendants,  and  Mrs.  Hayne  was  not  tte 
owner  of  any  portion  of  the  property. 

That  a  partition  in  kind  of  the  property 
is  neciessaiy  and  is  demanded  of  Hayne  and 
his  co-owners,  so  that  the  lease  held  by 
plaintiff  may  bear  upon  the  one  third  of  the 
land  falling  to  the  lot  of  W.  F.  Hayne;  and 
a  money  judgment  is  asked  for  in  the  alter- 
native against  Hayne. 

W.  P.  Hayne  and  Mrs.  Aurora  Hayne  ex- 
cepted to  the  jurisdiction  of  the  court,  al- 
leging tiiemselves  to  be  residents  of  Rapides 
parish,  and  the  exception  was  sustained  in 
BO  far  as  the  demand  was  for  damages. 
Certain  co-owners  answered  to  the  merits, 
while  others  filed  an  exc^>tion  of  no  cause 
of  action  to  the  petition.  The  exception 
was  sustained,  and  plaintiff  has  appealed. 

The  only  question  in  the  case  is  whether 
a  tenant  imder  an  oil  lease,  or  mineral 
contract,  may  sue  his  lessor  and  the  co-own- 
ers with  the  lessor  for  a  partition  in  kind 
of  the  oil  land  leased,  and  have  the  lease 
declared  to  cover  the  .lot  or  portion  of 
ground  falling  to  the  lessor. 

Article  1310  of  the  Civil  Code  provides 
that  a  tenant  cannot  bring  a  partition  suit. 
It  says:  "But  the  possession,  necessary  to 
support  this  action,  must  be  in  the  names 
of  the  persons  enjoying  it,  and  for  them- 
selves; it  cannot  be  instituted  by  those  who 
posers  8  in  the  name  of  another,  as  tenants 
and  depositaries." 

But  plaintiff  argues  that  it  is  not  the 
tenant  referred  to  in  the  article  Quoted.  It 
claims  that  an  oil  lease,  or  mineral  con- 
tract, is  different  from  the  ordinary  lease, 
.and  that  the  court  has  so  decided.  It  cites 
the  cases  of  Cooke  v.  Gulf  Ref.  Co.  127  La. 
.592,  53  So.  874;  Rives  v.  Gulf  Ref.  Co.  133 
La.  178,  62  So.  623;  Cooke  v.  Gulf  Ref.  Co. 
135  La.  609,  65  So.  758;  Natalie  Oil  Co.  v. 
Louisiana  R.  &,  Nav.  Co.  137  La.  706,  69 
So.  146;  Spence  v.  Lucas,  —  La.  — ,  70  So. 
796  (not  yet  officially  reported),  in  which 
the  court  has  so  held.  It  also  refers  to  act 
232  of  1910,  p.  393,  which  provides  that 
mining  contracts  may  be  mortgaged. 

In  the  Rives  Case,  133  La.  178,  62  So. 
L.R.A.1916D. 


623,  it  is  said:  "In  determining  the' scope 
and  legal  effect  of  an  instriunent  giving 
rights  and  privileges  to  mine  or  take  min- 
erals, oil,  or  gas,  it  is  immaterial  by  what 
name  it  is  called,  whether  a  lease,  license, 
sale,  contract,  grant,  deed  of  conveyance, 
a  real  right,  an  incorporeal  heneditament, 
a  chattel  interest,  a  chattel  real,  a  right  in 
land,  or  other  name;  the  court  will  look  to 
the  language  used  m  the  instrument,  aside- 
from  these  terms  so  used,  and  determine 
its  legal  effect." 

In  that  case,  the  lease  was  termed  a  "real 
right,"  a  right  to  part  ownership  in  the  oil 
and  gas  when  it  would  have  been  taken  from 
the  ground,  and  confined  in  pipes  and  reser- 
voirs. 

Plaintiff  is  the  holder  of  the  ordinary  gas 
lease;  and  it  argues  that,  as  the  holder  of 
a  real  right  in  and  upon  the  undivided  one 
third  interest  of  W.  P.  Hayne  in  the  oil 
land  leased  to  it,  it  is  a -creditor  of  Hayne, 
and  that  it  may  exercise,  in  the  place  of 
Hayne,  its  debtor,  the  real  right  of  parti- 
tion against  Hayne  and  his  co-owners. 

The  right  of  plaintiff  is  clearly  not  that 
of  owner,  and  only  an  owner  can  sue  his 
co-owner  for  a  partition.  Plaintiff  is  the 
owner  of  the  right  to  explore  and  extract 
oil  from  an. undivided  one  third  interest  in 
the  property,  but  it  is  not  the  owner  ot  any 
portion  of  the  landed  estate. 

In  the  decided  cases  just  r^erred  to  by 
plaintiff,  the  court  also  said  that  it  would 
apply  the  law  on  letting  and  hiring  to  oil 
leases,  as  it  was  set  fortii  in  the  Code  and 
statutes,  whwe  it  was  possible  to  apply  it. 
And  article  1810  says  that  partition  suits 
may  not  be  brought  by  tenants  and  deposi- 
taries. 

Plaintiff  is  a  tenant  of  Hayne  under  the 
oil  lease  executed  by  them,  although  by  its 
terms  he  may  have  acquired  greater  rights 
than  an  ordinary  tenant  on  a  predial  estate 
would  have  acquired.  It  has  a  particular 
estate  in  and  to  the  oil  and  gas  when  these 
minerals  will  have  come  into  its  possession. 
It  has  the  right  to  go  upon  the  land  and  ex- 
plore for  oil  and  gas.  Nevertheless,  the 
contract  is  <»te  of  lease,  or  letting  or  hiring, 
in  which  Hayne  is  the  lessor  and  plaintiff  is 
the  lessee  or  tenant.  It  is  a  valid,  exist- 
ing contract  between  them,  under  which 
both  have  rights.  Plaintiff  may  have 
thought  that  it  had  leased  the  whole  tract 
of  land,  when  in  truth  the  lease  only  ex- 
tended to  the  undivided  one-third  interest 
in  the  land  owned  by  Hayne,  its  lessor.  It 
cannot  be  put  into  possession  as  lessee  or 
tenant  of  the  undivided  one  third  interest 
owned  by  Hayne  (Martel  v.  Jennings-Hey- 
wood  Oil  Syndicate,  114  La.  903,  38  So. 
612)  ;  and,  as  tenant  of  Hayne,  it  cannot 
ask  for  a  partition  in  kind  of  the  property 
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owned  by  Hayne  and  his  co-owners  so  that 
its  lease  maj  coTer  the  land  falling  to  the 
lot  of  Hayne. 

The  court  might  recognize  the  rights  of 
plaintiff  under  the  lease,  but  it  cannot  put 
it  in  the  actual  corporeal  posseseion  of  an 
undivided  interest  in  the  land  leased.  Such 
right  is  a  mere  abstract  right ;  while,  if  plain- 
tiff's lease  bore  upon  specific  property,  it 
might  be  put  into  possession  of  it. 

Again,  a  lessee  in  possession  cannot  con- 
test or  force  a  change  in  the  ownership  of 
his  lessor  td  the  thing  leased.  Civil  Oode, 
art.  3441;  Hanson  v.  Allen,  37  La.  Ann. 
732.  Plaintiff  cannot  contest  in  any  man- 
ner the  ownership  of  Hayneto  an  undivided 
interest  in  an  oil  field,  and  compel  him 
to  accept  ownership  of  a  defined  area  there- 
of which  might  not  contain  any  oil  what- 
ever. Nor  can  it  or  Mr.  Hayne  compel  the 
co-owners  of  Hayne  to  accept  such  an  un- 
equal division.  Partition  implies  equality; 
and,  where  ■  equality  dannot  .be  had  by  a 
partition  in  kind,  the  partition  must  be  by 
licitation. 

Many  courts  have  held  that  mines  could 
not  be  partitioned  in  kind. 

Thornton,  on  Oil  k  Oas,  says  in  $  276: 
"In  a  case  of  an  attempted  partition  of  a 
mine,  Justice  Brewer  used  the  following 
language:  'The  mere  fact  of  joint  owner 
ship  in  a  mine  does  not  give  an  equitable 
right  to  a  p%rtition.  Seldom  can  a  division 
of  a  mine  be  made.  Generally  partition 
must  result  in  a  sale.  To  such  property 
there  is  an  unknown  value;  and  a  chancel- 
lor may  well  require  full  information  as  to 
all  the  relations  of  the  parties  to  the  prop- 
erty before  decreeing  any  partition  which 
will  practically  result  in  dispossessing  one 
of  the  parties  entirely.'  And  in  a  dictum 
in  an  Illinois  case  it  was  said:  'The  mines, 
when  opened,  in  their  nature  were  indivisi- 
ble. Neither  partition  could  be  made  at 
law,  nor  dower  assigned  by  metes  and 
bounds.' " 

In  §  277,  after  discussing  the  question 
of  the  right  to  partition  of  supposable  oil 
or  gas  land,  Mr.  Thornton  further  says: 
"But  after  gas  or  oil  has  be«a  discovered 
OB  the  land,  an  entirely  different  question 
is  presented.  If  the  entire  tract  has  been 
developed,  and  the  wells  are  so  distributed, 
and  their  production  is  well  known  so  that 
their  respective  values  can  be  determined, 
then  a  divisitm  might  possibly  be  decreed; 
but  it  would  be  almost  impossible  to  find 
an  instance  of  this  kind.  And  then,  too, 
other  powerful  wells,  in  spite  of  the  sup- 
position that  the  land  had  been  fully  de- 
veloped, might  be  sunk  upon  <me  part  of 
the  divided  tract,  and  all  attempts  to  find 
other  productive  wells  on  the  other  tract 
might  be  failures.  In  such  an  event'  the 
L,R.A.1916D. 


partition  proceedings  would  result  in  an 
imequal  division  in  value, — ^a  thing  studi- 
ously avoided  in  partition  proceedings. 
.  .  .  Especially  can  there  be  no  parti- 
tion of  the  right  to  take  oil  or  gas  from 
beneath  a  tract  of  land,  the  surface  being 
owned  by  a  third  person;  and  an  attempt 
of  the. {Court  to  make  partition  of  such  a 
rig^t  is  void." 

In  line  with  Mr.  Thornton  the  law  is 
thus  stated  in  21  Am.  &  Eng.  £nc.  Law, 
2d  ed.  1161:  "A  partition  of  oil  and  gas 
owned. by  co-owners  separate  from  the  sur- 
face cannot  be  decreed  except  by  sale  and 
division  of  the  proceeds.  A  judicial  parti- 
tion thereof  by  assignment  of  the  oil  and 
gas  under  sections  of  the  surface  is  void." 

In  the  case  of  Hall  y,  Vernon,  47  W.  Va. 
295,  49  L.R.A.  4iS4,  81  Am.  St.  Rep.  7»1,  34 
S.  E.  764,  the  court  holds:  "Partition  of 
oil  and  g8«  owned  by  co-owners  separate 
from  the  surface  cannot  be  decreed,  except 
by  sale  and  division  of  the  proceeds.  A 
judicial  partition  thereof  by  assignment  of 
the  oil  and  gas  under  sections  of  the  sur- 
face is  void." 

In  the  case  of  Dangerfleld  v.  Caldwell, 
81  C.  C.  A.  400,  151  Fed.  564,  the  circuit 
court  of  appeals  says  in  the  syllabus:  "A 
tract  of  land  known  to  have  oil  or  gas  or 
both  under  its  surface  is  not  property  sus- 
ceptible of  partition  in  kind." 

'  There  are  other  decisions  to  the  same 
effect.  And  the  law  set  forth  in  the  Civil 
Code  is  the  same.  Article  1303  is  as  fol- 
lows: "There  can  be  no  partition,  when  the 
use  of  the  thing  held  in  common  is  indis- 
pensable to  the  coheirs,  to  enable  them  to 
enjoy,  or  to  derive  an  advantage  from  tha 
portion  of  the  effects  of  the  succession  fall- 
ing to  them,  such  as  an  entry  which  serves 
as  a  passage  to  several  houses,  or  a  way 
common  to  several  estates,  and  other  things 
of  the  same  kind." 

And  articles  1336,  1339,  and  1340,  which 
follow,  forbid  the  partition  in  kind  of  prop- 
erty where  it  cannot  be  conveniently  made. 

"Art.  1336.  The  judge  who  decides  on  a 
suit  f<n:  a  partition  and  on  the  mode  of 
effecting  it,  has  a  right  to  regulate  this 
mode  as  may  appear  to  him  most  convoiient 
and  most  advantageous  for  the  general  in- 
terest of  the  coheirs,  in  conformity,  never- 
theless, with  the  following  provisions." 

"Art.  1339.  When  the  property  is  indi- 
visible by  its  nature,  or  when  it  cannot  be 
conveniently  divided,  the  judge  shall  order, 
at  the  instance  of  any  one  of  the  heirs,  on 
proof  of  either  of  these  facts,  that  it  be 
sold  at  public  auction,  after  the  time  of 
notice  and  advertisements  prescribed  by  law, 
and  in  the  manner  hereinafter  prescribed. 

"Art.  1340.  It  is  said  that  a  thing  can- 
not be  conveniently  divided,  when  a  diminu- 
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Uoa  of  its  value,  or  loss  or  inconTenience 
of  one  of  the  owners,  would  be  the  conse- 
quence of  dividing  it." 

It  might  be  a  most  serious  loss  to  one  or 
mor«  of  the  oo-owners  to  divide  a  piece  of 
oil  land  into  three  parts,  and  award  one 
part  to  each  owner.  A  lot  without  oil  under 
the  surface,  falling  to  (me  co-owner,  would 
work  incalculable  damage  to  him  to  whran 
it  was  awarded,  due  entirely  to  the  conse- 
quence of  dividing  the  land.  The  courts 
cannot  compel  each  a  division  or  partition. 

In  caee  of  known  <nl  land  or  a  mine,  the 
suit  must  be  for  A  pcurtition  by  licitation. 

The  law  of  France  is  similar  to  our  law. 
It  says  in  the  Napoleon  Code-.  . 

"Art.  827.  If  the  immovables  cannot  be 
CMnmodibusly  divided,  a  sale  by  auction 
must  be  proceeded  in  before  the  court. 
Neverthdess  the  parties,  if  all  of  age,  may 
consent  that  the  auction  should  be  made 
before  a  notary,  on  the  choice  of  whom  they 
can  agree." 

"Art.  882.  In  the  formation  and  arrange- 
ments of  the  lots,  parties  must  avoid  as 
much  as  possible  disjointing  estates  and 
dividing  works;  and  it  is  expedient,  if  it 
can  be,  to  dispose  in  each  lot  the  same 
quantity  of  movables  and  immovables,  of 
rights  or  credits  of  the  same  nature  and 
value." 

"Art.  1686.  If  one  thing  common  to  sev- 
eral persons  cannot  be  commodiously  divided 
and  without  loss;  or  if  in  a  partition 
made  with  mutual  consent  of  common 
property,  there  be  found  some  goods  which 
none  of  the  coparceners  can  or  will  take. 
The  sale  thereof  is  made  by  auction,  and 
the  price  thereof  is  distributed  between  the 
joint  proprietors." 

But  plaintiff  does  not  seek  a  partition  by 
licitation.  TJud«r  such  sale  his  lease  would 
not  follow  the  land,  or  the  proceeds  of  the 
sale  thereof.  Civil  Code,  art.  1338}  Spence 
V.  Iiuoa^  —  La.  — ^,70  So.  796  (not  yet 
officially  reported).  It  asks  for  a  judicial 
partition  im  kind. 

The  petition  does  not  disclose  a  cause  of 
action. 

Judgment  affirmed. 

Provosty,  J.: 

Holds  that  a  lessee  out  of  possession 
may,  in  the  exercise  of  the  right  of  his 
lessor,  maintain  a  suit  for  the  partition  in 
kind  of  the  thing  leased,  and  that  so  long 
as  minerals  have  not  actually  been  discov- 
ered under  the  soil,  or  the  probability  of 
their  presence  in  one  part  of  the  property, 
and  not  in  another,  has  not  become  so  great 
as  to  afford  a  basis  for  judicial  action,  the 
property  is  divisible  in  kind. 
L.R.A.1916D. 


O'Nlell,  J.,  dissenting: 

This  is  not  a  suit  for  a  division  or  parti- 
tion of  a  mine  or  of  an  oil  or  gas  well,  nor 
for  a  division  of  partition  of  the  right  to 
take  oil  or  gas  from  beneath  the  surface  of 
the  land.  It  is  an  ordinary  suit  for  a  parti- 
tion or  division  of  a  tract  of  land  on  which 
no  oil,  gas,  or  other  mineral  has  ever  been 
discovered,  nor  mining  operations  or  ex- 
ploraticms  ever  made,  as  far  as  the  record 
discloses.  Therefore  the  doctrine  quoted 
from  Mr.  Thornton's  work  on  Oil  and  Gas, 
and  from  other  authorities,  has  no  applica- 
tioa  whatever,  viz.,  that  a  mine  is  not  sus- 
ceptible of  division  in  kind;  that,  after  gas 
or  oil  has  been  discovered  on  a  tract  of 
land,  it  is  not  probable  that  the  wells  would 
be  so  equally  distributed  and  their  produc- 
tion be  so  nearly  equal  that  a  fair  division 
in  kind  might  be  made;  that  the  right  to 
extract  oil  or  gas  from  the  land  cannot  be 
divided  in  kind;  and  that  a  tract  of  land 
known  to  have  oil  or  gas  under  its  surface 
is  not  susceptible  of  partition  in  kind. 

The  plaintiff  has  alleged  that  the  land  of 
which  he  desires  a  partition  can  be  divided 
in  kind  without  diminution  of  its  value. 
If  the  land  is  not  susceptible  of  division  in 
kind,  because  it  is  supposed  to  have  oil  or 
gas  beneath  its  surface,  or  for  any  other 
reason,  that  is  a  matter  of  defense  on  the 
merits  of  the  case.  On  this  appeal  from  the 
judgment  dismissing  the  suit  on  an  excep- 
tion of  no  cause  or  right  of  action,  we  must 
assume  that  the  allegations  of  the  petition 
are  true. 

The  plaintiff's  grantor,  W.  P.  Hayne, 
could  have  maintained  this  action  of  parti- 
tion under  the  all^ations  of  the  plaintiff's 
petition.  The  right  of  an  owner  of  an  un- 
divided interest  in  real  estate  to  maintain 
an  action  of  partition  against  the  co-owners 
is  absolute.  Rev.  Civ.  Code  1289.  The 
other  co-owners  cannot  be  injured  by,  and 
have  not  a  substantial  interest  in  complain- 
ing of,  the  suit  being  brought  by  W.  P. 
Hayne's  grantee,  instead  of  by  him;  and 
he  did  not  file  an  exception  of  no  cause  or 
right  of  action. 

As  a  general  rule,  a  creditor  or  obligee 
may  maintain  any  action  of  which  his 
creditor  or  obligor  has  a  right,  except  those 
which  are  purely  personal  to  the  creditor 
or  obligor.  See  Spencer  v.  Goodman,  33  La. 
Ann.  906;  Forstall  v.  Consolidated  Asso.  34 
La.  Ann.  773 ;  Jack  v.  Harrison,  34  La.  Ann. 
736;  Elotz  V.  Macready,  44  La.  Ann.  169, 
10  So.  706;  Belcher  v.  Johnson,  114  La. 
643,  38  So.  481;  New  Orleans  v.  Gaines 
(New  Orleans  v.  Christmas)  131  U.  S.  191, 
33  L.  ed.  99,  9  Sup.  Ct.  Rep.  745;  and  New 
Orleans  v.  Gaines  (New  Orleans  v.  Whit- 
ney) 138  U.  S.  595,  34  L.  ed.  1102,  11  Sup. 
Ct.  Rep.   428.     The  right  of  an  owner  of 
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an  undivided  interest  in  a  tract  of  land  to 
8ue  the  co-owners  for  a  partition  is  not 
more  personal  to  him  than  was  any  one  of 
the  rights  of  action  which  the  creditors 
.  were  permitted  to  maintain  in  the  decisions 
cited  above.  In  one  of  them.  New  Orleans 
V.  Gaines  (New  Orleans  v.  Christmas)  131 
U.  S.  191,  33  L.  ed.  99,  9  Sup.  Ct.  Rep. 
745,  it  was  said:  "The  right  thus  claimed 
for  the  creditor  (the  word  'creditor'  being 
used  in  its  large  sense,  as  in  the  civil  law) 
may  very  properly  be  pursued  in  a  suit  in 
equity,  since  it  could  not  be  pursued  in  an 
action  at  law  in  the  courts  of  the  United 
States,  and  all  existing  rights  in  any  state 
of  the  Union  ought  to  be  suable  in  some 
form  in  those  courts." 

The  word  "creditor"  was  used  in  its  broad 
sense  of  obligor,  in  the  foregoing  opinion, 
as  defined  in  the  Civil  Code,  art.  3566,  ^f 
20  and  21. 

The  obligation  of  W.  P.  Hayne  tto  put  his 
grantee,  the  plaintiff.  Into  posseseion  of 
whatever  share  of  the  property  the  grantor 
owned  is  expressed  in  art.  1903  of  the  Civil 
Code,  viz.:  "The  obligation  of  contracts  ex- 
tends not  only  to  what  is  expressly  stipu- 
lated, but  also  to  everything  that,  by  law, 
equity  or  custom,  is  considered  as  incidental 
to  the  particular  contract,  or  necessary  to 
carry  it  into  effect." 

By  the  express  terms  of  the  grant  to  the 
plaintiff,  he  was  given  the  exclusive  right 
to  drill  into  this  land  for  oil  and  gas,  and 
all  other  rights  that  might  be  reasonably 
necessary  to  carry  on  the  mining  opera- 
tions. Possession  of  the  land,  or  of  the 
share  belonging  to  the  grantor,  was  indeed 
necessary  for  the  grantee  to  drill  for  oil 
or  gas  and  to  carry  out  the  mining  opera- 
tions. The  grantor,  W.  P.  Hayne,  knew, 
or  is  presumed  to  have  known,  that  he 
could  not  deliver  possession  of  his  share 
in  the  land  to  his  grantee  if  the  co-owners 
of  the  land  objected,  except  by  a  partition 
of  the  land.  In  the  case  of  Martcl  v.  Jen- 
nings-Heywood  Oil  Syndicate,  decided  more 
than  ten  years  sigo,  reported  in  114  La.  903, 
38  So.  612,  it  was  said  that  a  judgment 
recognizing  a  joint  owner's  undivided  in- 
terest in  a  tract  of  land  could  not  be  en- 
forced by  a  writ  of  possession,  and  that  all 
the  court  could  do  was  to  recognize  the 
right  of  the  plaintiff  as  a  co-proprietor,  and 
let  him  make  it  good  by  the  remedies  which 
the  law  gave  him.  The  remedies  thus  re- 
ferred to  were  to  provoke  a  partition,  and 
be  put  into  possession  of  a  proportionate 
share  of  the  land,  if  it  could  be  divided  in 
kind  without  loss  to  its  owners,  or  the  pro- 
portionate share  of  the  proceeds  of  a  parti- 
tion sale,  if  it  could  not  be  divided  in  kind 
without  loss  to  its  owners.  Hence  the  right 
to  provoke  a  partition  of  this  land  was  one 
L.R.A.1916D. 


of  the  incident*  of  the  grant  made  by  W. 
P.  Hayne  to  the  plaintiff.  Rev.  Civ.  Code 
1903.  Even  if  this  grant  l>e  regarded  as 
an  ordinary  eoatramt  ot  lease,  in  the  pre- 
cise language  of  our  Civil  Code  (art.  2692), 
"the  lessor  is  bound  from  the  very  nature 
of  tiie  contract,  and  without  any  clause  to 
that  effect,  to  deliver  tiie  thing  leased  to  the 
lessee." 

I  concur,  however,  iu'  the  view  expressed 
in  the  recent  oa«e  of  BUves  t.  Gulf  Ref. 
Co.  133  La.  178,  62  So.  623,  that  there  is 
scarcely  any  comparison  tietween  a  mineral 
lease  and  the  ordinary  lease  of  a  house  or 
farm.  I  also-  concur  in  the  opinion  there 
expressed,  that  ihe  framers  of  our  Civil 
Code  had  bo  thought  of  mineral  leases, 
granting  the  right  to  drill  for  and  extract 
oil  or  gas  or  other  minerals  from  the 
leased  premises,  when  these  compilers  of 
the  Code  adopted  the  articles  referring  to 
the  ordinary  lease  of  a  house  or  farm.  The 
rule  of  interpretation  of  an  oil  and  gas 
lease  was  expressed,  at  page  182  of  the 
opinion  referred  to,  thus:  "In  determining 
the  scope  and  legal  effect  of  an  inabument 
giving  rights  and  privileges  to  mine  or 
take  minerals,  oil  or  gas,  it  is  immaterial 
by  what  name  it  is  called;  whether  a  lease, 
license,  sale,  contract,  grant,  deed  of  con- 
veyance, a  real  right,  an  incorporeal 
hereditament,  a  chattel  interest,  a  ehattel 
real,  a  right  in  land,  or  other  name;  the 
court  will  look  to  the  language  used  in  the 
instrument,  aside  from  these  terms  bo  used, 
and  determine  its  l^al  effect." 

In  the  decision  last  quoted,  it  was  said, 
quoting  Heller  v.  Dai  ley,  28  Ind.  App.  533, 
63  N.  E.  490,  that  a  mineral  lease,  like  the 
one  Itefore  us,  is  to  be  regarded  not  as  a 
grant  of  the  land  nor  as  a  lease,  properly  so 
called,  but  as  a  grant  of  a  right  in  the  na- 
ture of  an  incorporeal  hereditament,  and 
that  is  the  common-law  definition  of  what 
is  called  a  real  right  in  our  Civil  Code. 
Attention  was  called,  in  the  case  last  cited, 
to  the  fact  that  our  Civil  Code  does  not 
expressly  define  nor  refer  to  a  mineral  lease. 
This  was  repeated  in  Cooke  v.  Qnlf  Sti. 
Co.  136  La.  609,  65  So.  758,  where  it  said 
that  the  legislature  also  tuid  been  silent 
on  the  subject  of  mineral  rij^ts  and  con- 
tracts. And,  in  the  case,  of  the  Natalie 
Oil  Co.  V.  Louisiana  R.  &  Kav.  Co.  137 
La.  706,  69  So.  146,  it  was  said  that  our 
Code  of  Practice  was  also  framed  and 
adopted  at  a  time  when  there  was  no 
thought  that  oil  existed  under  our  soil,  and 
that  the  laws  were  not  framed  to  meet  such 
conditions.  In  the  session  of  1910,  bow- 
ever,  the  legislature  adopted  act  No.  232, 
authorizing  the  owner  of  an  oil  or  gas  lease 
or  other  mineral  lease  to  mortgage  such 
real  right,  because,  as  said  in  the  preamble 
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of  the  etatute,  gucli  mineral  leases  had  be> 
oome  80  niunerouB  in  this  state  that  the 
minitig  industry  ought  to  be  enooura^ed  and 
promoted  by  facilitating  the  securing  of  the 
capital  required. 

The  principles  underlying  the  provisions 
in  our  Civil  Code  on  the  real  right  called 
■ervitiides  are,  in  my  opinion,  applicable 
to  such  a  mineral  lease  as  we  have  now  to 
deal  with,  which  is  in  the  nature  of  a  servi- 
tude. It  is  not  »  re^l  or  predial  servitude, 
imposed  upon  one  estate  for  the  benefit  of 
another,  but  is  like  a  personal  servitude  in 
favor  of  the  grantee  (Rev.  Civ.  Code,  art. 
646),  in  the  nature  of  a  usufruot,  which  is 
defined  as  the  right  to  enjoy  the  property 
of  another  and  draw  therefrom  the  profit, 
utility,  and  advantages  thereof  (B«fv.  Civ. 
Code,  art.  533),  which  right  may  be  con- 
ferred in  a  divided  or  limited  portion  (Bev. 
Civ.  Code,  art.  539),  and  may  be  limited  aa 
to  the  time  of  its  banning  and  end  (Bev. 
Civ.  Code,  art.  608).  It  is,  of  course,  not 
a  perfect  usufruct,  because  it  confers  upon 
the  grantee  "the  right  of  accession,"  which 
the  grantor  had,  to  "construct  below  the 
soil  all  manner  of  works,  digging  as  deep 
as  he  deems  convenient,  and  draw  from  them 
all  the  benefits  which  may  accrue."  Rev. 
Civ.  Code,  art.  605.  In  other  words,  the 
grant  confers  upon  the  grantee  the  mineral 
rights  which  the  law  does  not,  itself,  con- 
fer upon  an  ordinary  usufructuaiy.  Rev. 
Civ.  Code,  art.  863. 

There  is  no  reason  frhy  the  principles  of 
the  following  articles  of  the  Civil  Code 
should  not  be  applied  to  the  case  before  us, 
viz.: 

"Article  739.  The  eoproprietor  who  has 
consented  to  the  establishment  of  a  servi- 
tude on  property  held  in  common,  cannot 
prevent  the  exercise  of  the  servitude  by  ob- 
jecting that  the  consent  of  his  eoproprietor 
has  not  been  given. 

"If  he  becomes  the. owner  of  the  whole 
estate,  he  is  bound  to  permit  the  exercise 
of  the  servitude  to  which  he  has  before 
consented." 

"ArWclo  740.  If  the  eoproprietor  has 
established  the  servitude  for  his  part  of  the 
estate  only,  the  consent  of  the  other  owners 
is  not  necessary,  but  the  exercise  of  the 
servitude  must  be  suspended,  iwtil  his  part 
be  ascertained  by  a  partition.  In  this  case, 
he  to  whom  the  servitude  has  been  granted, 
may  compel  the  eoproprietor  from  whom  he 
received  it,  to  sue  for  a  partition,  or  may 
sue  for  it  himself." 

There  was  no  express  provision  in  the 
French  Code,  that  he  to  whom  a  servitude 
was  granted  on  an  undivided  interest  in  a 
tract  of  land  could  sue  for  a  partition  so 
that  the  servitude  might  be  exercised  on  the 
part  allotted  to  the  grantor,  or  on  the 
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whole  property,  if  the  grantor  of  the  servi- 
tude acquired  the  whole  estate  at  the  parti- 
tion sale,  as  provided  in  articles  739  and 
740  of  our  Code.  The  jurisprudence  of 
France,  however,  recognizes  this  right  of 
the  grantee  of  a  servitude  from  the  owner 
of  an  undivided  interest  in  a  tract  of  land 
to  sue  for  a  partition  of  the  land,  under 
the  general  provision  of  article  1166  of  the 
Code  Napoleon,  giving  a  creditor  or  obligee 
all  of  the  rights  of  action  possessed  by  his 
debtor  or  obligor,  except  strictly  personal 
rights.  See  Carpentier  &  Du  Saint,  vol. 
34,  vo.  "Servitude,"  No.  766. 

Article  1309  of  our  Civil  Code  expressly 
provides  that  it  is  not  indispensable  to  be 
an  owner  in  common  of  the  land  itself  to 
be  entitled  to  an  action  of  partition  j  that 
a  eoproprietor  of  a  real  right,  aad  espe- 
cially of  a  usufruct,  may  maintain  an  ac- 
tion of  partition;  and  a  usufruct  is  a  servi- 
tude on  land  in  favor  of  a  person.  Rev. 
Civ.  Code,  art.  646. 

There  are  several  reasons  why  article 
1310  of  the  Civil  Code,  denying  one  who 
possesses  as  a  tenant  the  right  of  action  for 
a  partition,  has  no  application  to  this  case. 
In  the  first  place,  an  ordinary  tenant'  or 
lessee  in  possession  has  no  reason  to  insti- 
tute an  action  of  partition.  In  the  second 
place,  it  is  settled  by  the  decisions  of  this 
court,  cited'  above,  that  the  words  "tenant," 
meaning  an  ordinary  lessee  of  a  house  or 
farm,  as  used  in  the  Code,  has  no  reference 
to  a  grantee  under  a  so-called  mineral  lease. 
In  the  French  text  of  article  1233  of  the 
Civil  Code  of  182S,  the  English  text  of 
which  is  reproduced  verbatim  as  article 
1310  in  the  Revision  of  1870,  the  French 
word  translated  as  "tenant"  is  "fermier," 
indicating  that  it  referred  to  a  tenant  under 
a  predial  lease,  or  lease  of  a  farm.  And, 
for  the  precise  meaning  of  the  yroiAe  which 
were  translated  from  the  French  into  onr 
present  Code,  as  was  said  in  the  cases  of 
Breedlove  v.  Turner,  9  Mart.  (La.)  353,  and 
Lafourche  v.  Terrebonne,  34  la.  Ann.  1230, 
reference  should  be  had  to  the  French  text. 
But  beyond  these  reasons,  if  the  ordinary 
tenant  in  possession  were  not  expressly  de- 
nied the  right  of  action  for  a  partition,  he 
would  have  no  right  to  institute  it  or  any 
other  real  action.  Code  of  Practice,  arts. 
26,  28,  29,  43,  48.  The  right  of  the  grante* 
under  such  a  mineral  lease  as  we  have  be- 
fore us,  on  the  contrary,  is  a  real  right, 
jus  in  re,  as  is  settled  by  the  decisions 
quoted  above.  And  our  Code  of  Practice, 
in  articles  5,  6,  and  7,  provides  that  a  real 
action,  such  as  a  petitory  or  possessory 
action,  may  be  maintained  not  only  by  the 
owner  of  an  estate,  but  by  anyone  "who 
lias  a  right  uptm  or  growing  out  of  it.''  It 
cannot  be  doubted  that  a  grantee  in  posses- 
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Bitm  of  a  tract  of  land  under  a  mineral 
lease  could  maintain  a  possessory  action, 
or  that  such  grantee  out  of  possesaion  could 
maintain  a  petitory  action. 

Article  1310  of  the  Civil  Code  does  not, 
nor  does  any  other  article,  expressly  deny 
a  lessee  out  of  possession  the  right  of  action 
for  a  partition,  as  the  obligee  or  creditor  of 
the  coproprietor,  if  such  action  be  neces- 
sary for  the  exercise  of  his  right  of  pos- 
session of  the  share  in  the  property  belong- 
ing to  his  landlord.  Article  1310  merely 
provides  that  the  action  of  partition  shall 
not  be  brought  by  a  tenant  in  possession; 
and  the  reason  is  that  such  action  on  his 
part  would  be  an  unnecessary  interference 
with  the  title  of  his  landlord.  To  apply 
this  article  of  the  Code  to  a  grantee  of  a 
real  right,  out  of  possessicm,  compels  not 
only  the  overlooking  of  all  reason  for  the 
law,  but  also  the  inversion  of  its  very 
terms. 

It  is  not  and  cannot  be  disputed  that  the 
plaintiff  has  a  real  right  in  this  land. 
Hence  he  must  have  a  remedy,  though  it 
be  not  expressly  provided  in  our  Code  of 
Practice  or  Civil  Code.  Fortier  v.  Slidell, 
7  Rob.  (La.)  398;  Morris  v.  Cain,  35  La. 
Ann.  759;  and  Citizms'  Bank  v.  Marr,  111 
La.  602,  36  So.  780.  And,  in  the  absence 
of  any  express  law,  either  granting  or  deny- 


ing a  remedy,  where  there  is  a  l^al  rights 
we  are  bound  to  proceed  and  decide  accord- 
ing to  equity,  by  appling  natural  law  and 
reason.     Rev.  Civ.  Code,  art.  21. 

The  plaintiff  does  not  allege  that  1m 
made  a  formal  demand  upon  his  grantor  to 
file  the  partition  suit  before  filing  it  him- 
self. It  was  not  necessary  to  all^e  a 
formal  putting  in  default,  in  view  of  the 
allegation  that  the  grantor  actively  violated 
his  obligation  to  deliver  possession,  by  re- 
pudiating the  contract  and  forcibly  prevent-, 
ing  the  plaintiff  from  taking  possession.: 
See  Xew  Orleans  ft  K.  R.  Co.  v.  Ganalh.  18 
La.  510;  Hivert  v.  Lacaze,  3  Rob.  (La.) 
357;  Abels  v.  Olover,  15  La.  Ann.  247; 
Beck  V.  Fleitas,  37  La.  Ann.  492;  Dwyer 
Bros.  T.  Tulane  Educational  Fund,  47  La. 
Ann.  1232,  17  So.  796;  Southern  Sawmill 
CU>.  V.  Ducote,  120  La.  1052,  4«  8o.  20; 
and  Johnson  v.  Levy,  122  La.  118,  16  Aliui. 
Cas.  978,  47  So.  422. 

Being  of  the  opinion  that  the  plaintiff  is 
entitled  to  the  remedy  invoked,  and  that 
his  petition  discloses  a  cause  of  action,  I 
respectfully  dissent  from  the  opinion  and 
decree  to  the  contrary,  rendered  in  this 
case. 

Petition  for  rdiearing  denied  January  10, 
1916. 


Annotatum— Right  to  partition  minoral  or  ofl  or  gas  lands. 


For  other  notes  concemixig  the  ques- 
tion of  partition,  generally,  see  "Parti- 
tion," Index  to  L.R.A.  Notes,  p.  1060. 

Partition  is  accomplished  either  by  the 
act  of  the  parties,  as  where  the  cotenants 
in  person  or  by  their  agents  agree  upon 
the  property  to  be  awarded  to  each,  or 
select  persons  to  make  partition  for 
them,  or  by  the  courts,  on  their  inter- 
position being  sought  by  one  or  more  of 
the  cotenants.  30  Cye.  153. 
Partition  by  tlie  aet  of  the  parties. 

The  right  of  partition  by  the  aet  of 
the  parties,  of  mining  property  held  in 
common,  like  the  right  of  alienation,  is 
an  incident  of  that  kind  of  ownership, 
and  is  limited  only  by  such  restraints 
as  the  law  has  thrown  around  it  in  re- 
gard to  personal  capacity  and  mode  of 
conveyance.  Byers  v.  Byers  (1898)  183 
Pa.  509,  39  L.R.A.  537,  63  Am.  St.  Rep. 
765,  38  Atl.  1027;  Bobbins  v.  Penn  Gas 
Coal  Co.  (1903)  28  Pa.  Co.  Ct.  49.  The 
statute  of  frauds  does  not  apply  to  exe- 
cuted partitions  between  tenants  in  com- 
mon, and  as  such  divisions  rest  solely  on 
the  agreements  and  intentions  of  the 
owners,  there  is  no  room  for  distinctions 
in  regard  to  the  methods  of  partition, 
L.R.A.1916D. 


whether  by  vertical  or  horizontal  lines. 
Thus,  in  Byers  v.  Byers  (Fa.)  supra,  the 
court  said:  "There  is  no  difference  in 
the  right  nor  in  any  other  respect  ex- 
cept in  facility  of  proof  of  the  intent, 
inasmuch  as  the  ordinary  mode  is  by 
vertical  lines;  and  therefore  such  parti- 
tion is  more  readily  presumed,  and  acts 
done  in  pursuance  of  it  on  the  surface 
are  more  easily  shown.  Horizontal  divi- 
sions of  land,  as  such,  are  comparatively 
rare,  but  they  are  well  established,  and 
may  be  made  in  the  same  way,  and  sub- 
ject to  the  same  rules,  as  any  other 
mode,  if  the  parties  so  agree." 

Partition  by  aet  of  the  parties  may  be 
had  by  parol  or  by  deed,  either  of  the  en- 
tire tract  of  mining  property  or  of  a  par- 
cel thereof.  Bobbins  v.  Penn  Gas  Coal 
Co.  (Pa.)  supra.  The  cotenants  may 
mutually  agree  to  make  partition  of  a 
part  only  of  their  land,  retaining  the  rest 
in  common;  or  they  may  except  out  of 
the  partition  mines,  ore  banks,  or  plaster 
beds  in  the  lands,  and  agree  to  hold 
them  in  common.  (Pa.)  Ibid.  And  see 
Darvell  t.  Boper  (1854)  24  L.  J.  Ch.  N. 
S.  779,  3  Eq.  Rep.  1004,  3  Drew.  294,  3 
Week.  Rep.  467,  10  Mor.  Min.  Rep.  406; 
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Coleman  t.  Ck>leman  (1852)  19  Fa.  100, 
57  Am.  Dec.  641,  11  Mor.  Min.  Kep.  183. 

A  parol  partition  of  land  may  be  lim- 
ited to  the  surface,  and  does  not,  as  mat- 
ter of  law,  extend  to  coal  in  the  gnround, 
if  the  intent  was  to  retain  this  in  com- 
mon. Byers  v.  Byers  (Pa.)  supra.  The 
parties  may  make  partition  of  all  their 
land,  or  of  any  part  of  it,  and  in  any 
manner  they  choose  to .  agree  npon. 
(Pa.)  Ibid. 

So,  it  is  within  the  power  of  tenants 
in  common  to  make  a  partial  partition 
of  their  common  holdings  by  conve3ring 
to  one  of  their  number  all  their  undi- 
vided interest  except  that  in  a  stratum 
of  coal,  as  to  which  the  common  tenancy 
is  continued.  Bobbins  v.  Penn  Gas  Coal 
Co.  (Pa.)  snpra.  And  subsequently  such 
eotenant?  may  have  compulsory  parti- 
tion of  the  coal  stratum  so  reserved. 
(Pa.)  Ibid. 

But  the  presumption  from  the  fact  of 
the  partition  of  the  surface  of  land  by 
parol  is  that  it  includes  the  coal  beneath 
as  well  as  the  surface;  and  one  who  de- 
nies it  has  the  burden  of  proof.  Byers 
V.  Byers  (Pa.)  supra. 

A  parol  partition  of  a  mining  claim, 
followed  by  actual  exclusive  possession 
of  the  parts  assigned,  acquiesced  in  by 
the  parties  in  accordance  with  the  terms 
of  the  partition,  is  valid.  420  Min.  Co. 
V.  Bullion  Min.  Co.  (1876)  3  Sawy.  634, 
Fed.  Cas.  No.  4,989;  Kinney  v.  Consoli- 
dated Virginia  Min.  Co.  (1877)  4  Sawy. 
382,  Fed.  Cas.  No.  7,827.  And  upon  such 
a  partition  the  parties  cease  to  be  ten- 
ants in  common.  420  Min.  Co.  v.  Bullion 
Min.  Co.  (Fed.)  supra.  But  a  naked 
parol  agreement  to  make  partition  of 
such  property,  it  seems,  would  be  inop- 
erative (Fed.)  Ibid.  Kinney  v.  Consoli- 
dated Virginia  Min.  Co.  (Fed.)  supra. 

Where,  prior  to  the  location  of  a  quartz 
mining  claim,  the  several  persons  occu- 
pying the  surface  agreed  that  one  should 
locate  for  all,  and  that,  after  the  issue 
of  the  patent,  conveyances  should  be 
made,  vesting  in  each  full  title  to  the 
surface  occupied  by  him,  but  the  con- 
veyances were  never  in  fact  made,  the 
agreement  and  continued  occupation 
after  the  patent  issued  did  not  consti- 
tute an  oral  partition,  but  merely  created 
an  equitable  right  to  hold  the  locator  as 
trustee.  Mullins  v.  Butte  Hardware  Co. 
(1901)  25  Mont.  525,  87  Am.  St.  Kep. 
430,  65  Pac.  1004. 

The  purchaser  of  an  undivided  half 
interest  in  a  lot  containing  minerals  is 
not  charged  with  constructive  notice  of 
an  oral  partition  of  the  lot  by  her  vendor 
and  his  cotenant  by  the  fact  the  latter 
L.R.A.1916D. 


has,  for  years,  paid  taxes  on  a  particular 
half  of  the  lot.  Hurley  v.  O'Neill  (1902) 
26  Mont.  269,  67  Pac.  626.  Neither  is 
she  charged  with  actual  notice  of  sucb 
partition  by  the  fact  that,  after  taking 
her  deed,  she  paid  taxes  on  the  part 
which  her  vendor  had  occupied,  and,, 
when  forbidden  by  the  cotenant  to  sweep 
her  dirt  onto  the  part  occupied  by  him,, 
said  that  his  deed  was  not  fixed  right, 
and  that  she  could  do  what  she  felt  like 
until  there  was  a  division.  Under  sucb 
circumstances  the  burden  of  proving 
actual  notice  of  such  partition  rests  upon 
the  party  alleging  such  notice.  (Mont.) 
Ibid.  Ajid  see  Mullins  v.  Butte  Hard- 
ware Co.  (Mont.)  supra. 

A  conveyance  by  a  parcener  who  has 
made  a  verbal  partition  of  the  land,  and 
is  in  the  exclusive  possession  of  part 
thereof,  conveying  a  portion  of  the  oil 
and  gas  therein,  and  describing  the  land 
wherein  the  oil  and  g^  so  conveyed  is, 
as  land  "owned  and  controlled"  by  him, 
and  also  in  a  general,  indefinite,  and  in- 
complete manner  as  bounded  by  adjacent 
land  of  other  persons,  passes  title  to  the 
oil  and  gas  in  that  portion  assigned  to 
him  by  the  verbal  partition.  Stevenson 
V.  Yoho  (1907)  63  W.  V».  144,  59  S.  E. 
954. 

Partltloii    'by    Judicial    prooeedlnci — 
(enerally. 

The  general  rule  is  that  all  property 
capable  of  being  held  in  cotenancy  i& 
subject  to  partition  by  judicial  proceed'- 
ings;  and  if  there  is  a  cotenancy  in  min- 
eral land,  the  presumption  should  be  that 
the  law  has  provided  a  means  for  its 
severance.  Robbins  v.  Penn  Gas  Coal 
Co.  (Pa.)  supra. 

Partition  by  such  proceedings  may 
generally  be  accomplished  in  one  of  two 
ways:  (1)  by  a  division  in  kind,  by  metes 
and  bounds,  or  (2)  by  a  sale  of  the  prop- 
erty and  a  division  of  the  proceeds.  Sale 
is  only  a  method  of  partition  when  divi- 
sion in  kind  cannot  be  had.  Preston  v. 
White  (1905)  57  W.  Va.  28^  50  S.  K 
236. 

Personalty  connected  with  mining 
claims  is  the  subject  of  partition  in  an 
action  to  partition  such  claims,  only  is 
so  far  as  it  constitutes  a  part  of  the 
realty.  Manley  v.  Boone  (1908)  87  C. 
C.  A.  197,  159  Fed.  633,  reversing  (1905) 
2  Alaska  552 

In  Christy's  Appeal  (1885)  110  Pa. 
538,  5  Atl.  205,  it  was  decided  that  the 
orphans'  court,  by  an  inquest  of  parti- 
tion, had  no  power  to  order  a  separate 
appraisement  of  coal  beneath  the  surface 
and  the  surface. 

In  Paul  V.  Cragnaa   (1900)   25  Kev. 
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293,  47  LJEI.A.  540,  59  Pac.  857,  60  Pae. 
983,  it  was  decided  that  a  person  ex- 
cluded by  a  ootenant  from  a  mine  in 
which  he  has  an  undivided  interest  can 
maintain  an  action  for  damages,  and  his 
remedy  is  not  limited  to  an  action  for 
partition,  or  an  accounting  of  rents  and 
profits. 

The  participation  of  a  lessee  of  oil 
land  in  the  partition  of  the  property, 
and  his  recognition  of  the  several  owner- 
ship of  the  parties  of  their  respective 
tracts,  changes  the  character  of  his  hold- 
ing from  that  of  lessee  from  the  joint 
owaen  of  the  whole  tract  to  lessee  from 
each  owner  of  the  respective  tracts.  J. 
M.  Guffey  Petroleum  Co.  v.  Jeff  Chaison 
Townsite  Co.  (1908)  48  T«X.  Civ.  App. 
555,  107  S.  W.  609. 

A  deed  by  a  parcener,  who  has  made  a 
verbal  partition  of  the  land  and  is  in 
the  exclusive  possession  of  part  thereof, 
conveying  a  portion  of  the  oil  and  gas 
therein,  and  describing  the  land  wherein 
the  oil  and  gas  so  conveyed  is,  as  land 
"owned  and  controlled"  by  him,  and  also 
in  a  general  indefinite  and  incomplete 
manner  as  bounded  by  adjacent  land  of 
other  persons,  passes  title  to  the  oil  and 
gas  in  that  portion  assigned  to  him  by 
the  verbal  partition.  And  in  a  suit  by 
the  grantee  in  such  deed  for  a  partition 
of  the  oil  produced  by  a  well  located  on 
a  portion  of  the  land  other  than  that 
which  was  assigned  to  the  grantor  by 
the  verbal  partition,  under  a  claim  of 
title  thereto  by  virtue  of  such  deed,  the 
grantor  may,  by  reason  of  the  implied 
warranty  obtaining  between  coparceners, 
defend  and  resist  the  demand  for  parti- 
tion of  the  oil  from  such  well.  Steven- 
son V.  Yoho  (1907)  63  W.  Va.  144,  59 
S.  E.  954. 

Division  of  land  held  in  common  by  a 
decree  in  partition  providing  that  the 
mineral  rights  in  the  whole  of  the  land 
shall  remain  undivided  is  a  reservation, 
not  of  an  easement,  but  of  the  entire 
ownership  of  ore  in  place  under  the  land 
divided.  Barksdale  v.  Parker  (1890)  87 
Va.  141,  12  S.  E.  344. 

Compensation  cannot  be  allowed  in  a 
suit  to  partition  a  mining  claim  for  the 
cost  of  improvements  on  adjoining  min- 
ing property,  which  incidentally  enhance 
the  value  of  the  common  property.  Ball 
V.  Confidence  Silver  Min.  Co.  (1868)  3 
N«V.  531,  93  Am.  Dec.  419,  11  Mor.  Min. 
Rep.  214. 

In  partition  of  coal  between  owners 
who  do  not  own  the  surface,  mining 
privileges  pass  as  appurtenant  or  inci- 
dent to  the  coal,  without  express  words, 
and  include  the  use  of  a  pit  mouth  which 
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is  not  within  the  lines  of  either  purpart, 
but  which  is  close, j»  one  of  them,  where 
it  was  the  manifest  intention  to  divide 
all  the  good,  merchantable  coal.  Ran- 
kin's Appeal  (1888)  1  Monaghan  (  Pa.) 
308,  2  L.R.A.  429, 16  Atl.  82. 

Pending  a  suit  for  the  partition  of 
mining  property,  the  court  has  ample 
power,  upon  a  proper  showing,  to  ap- 
point a  receiver  to  protect  the  interests 
of  all  the  parties.  Ames  v.  Ames  (1894) 
148  m.  321,  36  N.  E.  115;  Heinze  v. 
Butte  &  fi.  Consol.  Min.  Co.  (1903)  61 
C.  C.  A.  63, 126  Fed.  1.  But  the  appoint- 
ment of  a  receiver  in  a  partition  pro- 
ceeding is  not  of  frequent  occurrence. 
And  a  decree  appointing  a  receiver  on 
the  application  of  adult  cotenants,  and 
authorizing  him  to  lease  the  property  to 
the  adults  during  the  minority  of  infant 
cotenants,  and  to  pay  the  adults  for 
operating  the  mine  and  other  business, 
including  a  store  run  in  connection  with 
the  mine,  all  without  the  consent  of  the 
infants  or  their  guardian,  was  held  to  be 
erroneous,  as  the  appointment  did  not 
seem  to  have  been  made  to  preserve  the 
property  pending  the  litigation  between 
the  cotenants.  Ames  v.  Ames  (OL) 
supra. 

And  in  Heinze  v.  Butte  &  B.  Consol. 
Min.  Co.  (Fed.)  supra,  it  was  decided 
that  the  appellate  court  could  not  say, 
in  view  of  the  evidence,  that  the  trial 
court  exceeded  or  abused  its  discretion 
in  extending  its  receivership  for  the  in- 
terest of  one  of  the  owners  of  mining 
propery  to  the  entire  property,  or  in 
directing  the  receiver  to  operate  the 
mines. 

And  a  court  of  equity  which  has  as- 
sumed jurisdiction  to  putition  land,  the 
substantial  value  of  which  is  in  unopened 
coal,  has  power,  pending  its  partition, 
to  preserve  the  property  by  enjoining 
one  tenant  in  common,  on  complaint  of 
his  cotenant,  from  mining  coal  through 
an  entry  from  an  adjoining  tract  owned 
by  the  latter.  Rainey  v.  H.  C.  Frick 
Coke  Co.  (1896)  73  Fed.  389. 

A  suit  to  partition  a  mining  claim,  the 
alleged  common  ownership  of  which  is 
only  sought  to  be  defeated  by  alleging 
a  forfeiture  for  the  plaintiff's  failure  to 
contribute  to  the  performance  of  assess- 
ment work,  is  properly  triable  in  equity, 
under  Code  Civ.  Proc.  (Alaska)  chap. 
43,  §§  397,  398,  403,  providing  for  the 
partition  of  lands;  and  for  the  court  to 
dismiss  the  suit  and  remit  the  plaintiff 
to  his  actiota  in  ejectment  is  error. 
Porderer  v.  Schmidt  (1906)  77  C.  C.  A. 
36,  146  Fed.  480. 

The  right  to  have  mining  property  par- 
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titioned  by  jndieial  proceedings  may  be 
waived  by  ag^ement  of  the  owners. 
Coleman  v.  Coleman  (1852)  19  Pa.  100, 
57  Am.  Dec.  641, 11  Mor.  Min.  Rep.  183; 
Bobbins  v.  Penn  Gas  Goal  Co.  (1903)  28 
Pa.  Co.  Ct.  49.  And  see  Coleman  t.  Grabb 
(1854)  23  Pa.  393;  Coleman  v.  Blewett 
(1862)  43  Pa.  176.  So,  an  agreement  to 
exempt  certain  ore  banks  or  mine  hills 
from  a  partition  made  by  ootenants  be- 
cause the  property  could  not  be  divided 
without  injustice  to  some  of  the  parties 
has  been  held  valid,  and  snfQcient  to  pre- 
clude a  subsequent  compulsory  partition. 
Coleman  v.  Coleman  (Fa.)  supra. 

But  in  Haeussler  v.  Missouri  Iron  Go. 
(1892)  110  Mo.  188,  16  L.B.A.  220,  33 
Am.  St.  Rep.  431,  19  S.  W.  75,  17  Mor. 
Min.  Rep.  458,  it  was  held  that  a  stipu- 
lation against  the  institution  of  partition 
proceedings,  made  by  ootenants,  who 
undertake  to  bind  themselves,  their 
heirs  and  assigns  forever,  not  to  insti- 
tute such  proceedings  without  the  written 
consent  of  all  the  parties,  is  void  as  an 
unreasonable  restraint  upon  the  enjoy- 
ment and  use  of  the  property.  Generally 
as  to  the  validity  of  agreements  against 
the  right  of  partition,  see  note  to  the 
above  case  in  16  L.R.A.  220.    . 

—  lu  Uad. 

As  a  general  rule,  mining  property, 
from  its  very  nature,  is  not  susceptible 
of  a  division  by  metes  and  bounds.  The 
'  veins  or  bodies  of  ore  are  most  frequently 
of  uneven  distribution,  while  the  vidues 
are  purely  conjeetural  until  proved  by 
extended  developments  and  careful  tests, 
obtained  only  as  the  result  of  a  vast 
expenditure  of  money  and  time;  so  that 
it  is  known  in  advance  of  bringing  suit 
for  partition  that  the  only  feasible  re- 
lief that  can  be  awarded  is  a  decree  for 
the  sale  of  the  property.  Ebrown  v. 
Challis  (1896)  23  Colo.  145,  46  Pac.  679; 
Aspen  Min.  &  Smelting  Co.  v.  Bucker 
(1886)  28  Fed.  220;  Ryan  v.  Egan 
(1903)  26  Utah,  241,  72  Pac.  933,  and 
see  cases  cited,  infra,  "Partition  by 
Sale." 

There  is  dictum  in  Lenfers  ▼.  Henke 
(1874)  73  HL  405,  24  Am.  Rep.  263,  5 
Mor.  Min.  Rep.  67,  to  the  effect  that 
mines,  when  opened,  in  their  very  nature 
are  indivisible,  and  that  partition  can- 
not be  made  at  law  by  metes  and  bounds, 
but  only  by  a  sale  and  division  of  the 
proceeds.  And  see  Wilson  v.  Bogle 
(1895)  95  Tenn.  290,  49  Am.  St.  Rep. 
929,  32  S.  W.  386,  where  the  court,  cit- 
ing this  ease,  commits  itseU  to  the 
proposition  that  a  mine  must  necessarily 
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be  partitioned  through  the  instrumental- 
ity of  a  sale. 

But,  whenever  it  is  possible  to  readily 
divide  the  property  without  great  preju- 
dice to  any  of  the  owners,  such  a  par- 
tition will  be  decreed  (Royston  v.  Miller 
(1896)  76  Fed.  50,  18  Mor.  Min.  Rep. 
418;  Manley  v.  Boone  (1907)  87  C.  G.  A. 
197,  159  Fed.  633,  reversing  (1905)  2 
Alaska,  562  on  other  grounds;  Mitchell 
V.  Cline  (1890)  84  Oal.  409,  24  Pac.  164; 
Ryan  v.  Egan  (1903)  26  Utah,  241,  72 
Pac.  933)  for,  as  between  a  sale  and  par- 
tition, the  courts  will  favor  the  latter  as 
not  disturbing  the  existing  form  of  the 
inheritance.  Royston  v.  Miller  (1896) 
76  Fed.  50,  18  Mor.  Min.  Rep.  418. 

And  a  chancellor  may  well  require  full 
information  as  to  all  the  relations  of 
the  parties  to  the  property  before  de- 
creeing any  partition  which  will  practi- 
cally result  in  dispossessing  one  of  the 
parties  entirely.  Aspien  Min.  &  Smelt- 
ing Co.  v.  Rucker  (Fed.)  supra. 

In  Boone  v.  Manley  (1905)  2  Alaska, 
552,  reversed  on  other  grounds  in  (1908) 
87  C.  C.  A.  197,  159  Fed.  633,  where  the 
placer  mining  claims,  the  pay  streak  of 
which  ran  through  their  center  and  was 
of  approximately  equal  value  through 
its  whole  length,  were  owned  <Mie  fourth 
by  the  plaintiffs  and  three  fourths  by 
the  defendants,  and  eonld  not  be  sold 
except  on  partial  payments  and  at  a  loss 
of  three  fourths  their  actual  value,  it 
was  decided  that  partition  by  metes  and 
bounds  was  more  equitable  than  by  a 
sale  and  division  of  the  proceeds.  The 
court  said:  "While  our  statute  gives 
to  the  partition  by  shares  the  preference, 
yet  a  "lining  claim  is  a  property  whose 
value  lies  hidden  beneath  the  ground  to 
such  an  extent  that  generally  it  cannot 
be  divided  on  the  surface,  but  must  be 
sold.  But  where  its  hidden  wealth  is 
explored  and  so  ascertained  as  to  be 
capable  of  location  and  fair  partition  by 
shares,  the  rule  permits  it  to  be  done 
that  way,  and  the  statute  requires  it." 

And  in  Manley  v.  Boone  (1908)  87  C. 
C.  A.  197, 159  Fed.  633,  reversing  (1905) 
2  Alaska,  552,  because,  under  the  stat- 
ute, the  eourt  could  not  itself,  make  the 
division  of  the  property  between  the 
parties,  except  in  the  indirect  mode  of 
confirming  the  report  of  the  referees  ap- 
pointed for  the  purpose  of  carrying  out 
the  order  of  partition,  the  court  said: 
"It  is  quite  true  that  mining  property, 
from  ite  very  nature,  is  not,  as  a  rule, 
susceptible  of  division,  and  consequently 
that  partition  of  such  property  must 
generally  result  in  its  sale.  .  .  Still, 
not  only  may  sueh  property  be  divided 
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Among  the  owners  in  proportion  to  their 
respective  interests,  but,  according  to 
the  terms  of  the  statute  under  which  the 
present  proceedings  were  taken,  must  be 
so  divided  unless  it  be  made  to  appear 
that  a  partition  thereof  cannot  be  made 
without  great  prejudice  to  the  owners. 
That  is  a  question  of  fact  upon  which 
the  evidence  in  the  present  case  is  very 
conflicting,  and  we  think  no  good  reason 
appears  why  the  conclusion  of  the  trial 
court  upon  it  should  be  disturbed." 

In  Ryan  v.  Egan  (Utah)  supra,  it  was 
decided  that  a  mining  claim  containing 
no  known  veins  or  bodies  of  ore,  and 
having  no  fixed  or  market  value,  the  only 
thing  giving  it  value  being  its  locality 
and  close  proximity  to  .other  mines,  was 
susceptible  of  partition  by  metes  and 
bounds,  there  being  no  evidence  to  show 
that  the  ground  within  the  boundaries 
of  the  claim  was  of  unequal  value,  or 
that  a  partition  by  such  method  would 
result  in  g^eat  prejudice  to  any  of  the 
co-owners. 

And  in  Heaton  v.  Dearden  (1852)  16 
Beav.  (Eng.)  147,  where  one  of  two  ten- 
ants in  common  of  an  estate  agreed  to 
demise  the  mines  and  minerals  under  his 
undivided  moiety,  it  was  decided  that  the 
lessee  was  entitled  to  a  decree  for  spe- 
cific performance,  and  for  a  partition  of 
the  estate  to  set  out  by  metes  and  bounds 
what  portion  of  the  property  was  in- 
cluded in  the  demise,  and  in  respect  of 
which  the  plaintiff  was  entitled  to  work 
the  minerals. 

And  see,  infra,  "Partition  by  Sale," 
for  cases  in  which  it  was  decided  that 
partition  in  kind  could  not  be  made; 
and  see  also  Maffet's  Estate  (1896)  8 
Kulp  (Pa.)  184. 

A  court  of  equity,  in  a  proceeding  for 
partition,  may,  with  the  consent  of  the 
parties,  separate  the  ownership  of  the 
surface  from  the  underlying  mineral, 
giving  the  surface  to  one  and  the  min- 
eral to  the  other,  with  distinct  titles  in 
fee,  in  severalty.  Brand  v.  Consolidated 
Coal  Co.  (1906)  219  111.  543,  76  N.  E. 
849;  Ames  v.  Ames  (1896)  160  SL  600, 
43  N.  E.  592. 

And  for  the  purpose  of  equalizing  the 
shares  of  the  parties  in  partition  to 
whom  the  ownership  of  the  surface  and 
the  underlying  mineral  are  respectively 
and  separately  allotted,  the  court  may 
order  owelty  to  be  paid.  Ames  v.  Ames 
(EL)  supra.  And  see  Dall  v.  Confidence 
Silver  Min.  Co.  (1868)  3  Nev.  531,  93 
Am.  Dec.  419,  11  Mor.  Min.  Rep.  214. 

In  Wamsley  v.  Mill  Creek  Coal  &  Lum- 
ber Co.  (1904)  56  W.  Va.  296,  49  S.  E. 
141,  it  was  decided  that,  in  partitioning 
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timber  and  coal  lands,  commissioners  are 
not  required  to  report  the  extent  of  ooal 
deposits  and  the  acreage,  quantity,  and 
quality  of  timber,  considered  by  them  in 
arriving  at  their  conclusion  as  to  the 
relative  value  of  the  several  parcels  and 
shares  assigned  by  them  to  the  parties 
entitled  thereto.  The  court  said:  "We 
hardly  see  the  object  of  reporting  the 
value  of  the  parcels  or  any  of  them,  nor 
of  the  acreage  of  coal  and  timber.  The 
commissioners  go  upon  the  land  and  view 
the  same,  taking  into  consideration 
everything  whatever  that  may  be  known, 
that  gives  value  to  each  and  every  part 
of  it,  whether  of  coal,  minerals,  timber, 
or  the  surface  for  agricultural  purposes, 
and  these  various  elements  of  value  are 
taken  into  consideration  by  the  commis- 
sioners in  arriving  at  their  conclusions, 
and  they  equalize  the  value  of  the  shares 
of  the  various  parties  entitled  thereto, 
by  increasing  the  acreage  of  those  shares 
which  contain  less  of  the  elements  of 
value,  or  decreasing  the  quantity,  as  the 
case  may  be.  It  is  very  evident  from 
the  report  of  the  commissioners  that 
they  observed,  or  at  least  tried  to  ob- 
serve, these  principles  in  allotting  to  the 
appellants  their  shares,  as  they  increased 
their  acreage  from  185  6/13  acres  to  250 
acres  each,  making  an  excess  of  64i 
acres  of  the  quantity  they  would  be  re- 
spectively entitled  to,  if  each  and  every 
acre  of  the  premises  was  of  the  same 
value." 

—  by  aale. 

To  avoid  the  infliction  of  a  great  hard- 
ship upon  any  of  the  owners,  it  is  gen- 
erally provided  by  the  laws  of  most 
states  that  the  property  may  be  sold  in 
the  entirety,  and  the  proceeds  of  the 
sale  distributed  between  the  oo-owneis 
whenever  a  partition  in  kind  will  result 
in  great  prejudice  to  any  of  such  owners. 
And  in  a  suit  for  the  partition  of  a  min- 
ing claim,  a  sale  of  the  property  should 
never  be  decreed,  except  when  a  parti- 
tion will  result  in  great  prejudice  to  the 
respective  owners.  Dall  v.  Confidence 
Silver  Min.  Co.  (Nev.)  supra;  and  in 
addition  to  the  cases  cited  in  this  section, 
see  cases  cited  supra,  "Partition  in  kind." 
And  before  a  court  will  be  justified  in 
ordering  a  sale,  the  party  asking  for  it 
must  show  by  a  preponderance  of  evi- 
dence that  a  partition  of  the  property 
in  kind  will  result  in  great  prejudice  to 
one  or  more  of  the  co-owners,  as  nothing 
will  be  presumed  in  favor  of  a  sale. 
Ryan  v.  Egan  (1903)  26  Utah,  241,  72 
Pac.  933.  The  court,  quoting  from  Dud- 
ley, Mines,  §  792,  said:    "Aa  aa  abstract 
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proposition  of  law,  a  sale  of  a  mine  can- 
not be  ordered  in  a  partition  suit,  except 
in  eases  where  partition  would  be  mani- 
festly injurions  to  the  interests  of  the 
cotenants.  Whether  or  not  a  partition 
can  be  made  without  great  prejadice  to 
the  owners  is  a  qaestion  of  fact,  the  de- 
eimon  of  which  is  not  aided  by  judicial 
notice  of  any  fact  or  circumstance  not 
proved;  and,  where  a  sale  is  sought,  the 
burden  is  upon  the  party  urg^ing  it  to 
show  the  facts  upon  which  an  order  of 
sale  may  be  made — the  presumption  be- 
ing that  an  actual  partition  may  be  had." 
Mitchell  V.  Cline  (1890)  84  CaL  409,  24 
Pac.  164,  is  to  the  same  effect. 

And  if  the  evidence  is  substantially 
conflicting  as  to  whether  partition  can 
be  made  without  great  prejudice  to  the 
owners,  the  decision  of  the  lower  court, 
ordering  a  partition,  will  be  sustained 
on  appeal.    (CaL)  Ibid. 

Partition  by  sale  is  a  matter  of  abso- 
lute right  when  the  conditions  pre- 
scribed by  the  statute  to  authorize  a  sale 
are  found  to  exist.  Wilson  v.  Bogle 
(1895)  95  Tenn.  290,  49  Am.  St.  Rep. 
929,  32  S.  W.  386. 

Where  land  is  principally  valuable  for 
its  minerals  and  timber,  and  the  miner- 
als and  water  are  almost  exclusively  on 
one  end  of  the  tract,  and  the  minerals 
are  undetermined  in  extent  and  value, 
and  qo  equitable  or  advantageous  parti- 
tion thereof  can  be  made,  it  is  manifestly 
to  the  advantage  of  all  the  parties  that 
the  same  should  be  sold.     (Tenn.)  Ibid. 

In  Smith  v.  Prenche  (1877)  28  N.  J. 
Eq.  115,  where  there  were  indications 
of  minerals  in  some  parts  of  the  property 
sought  to  be  partitioned,  the  conclusion 
of  the  master  as  to  the  indivisibility  of 
the  property  without  great  prejudice  to 
the  interests  of  the  owners  was  sustained 
and  a  sale  ordered. 

And  in  Kemble  v.  Kemble  (1888)  44 
N.  J.  Eq.  454,  11  Atl.  733,  a  partition 
of  lands  containing  mineral  deposits,  the 
location,  extent,  and  value  of  which  were 
uncertain,  by  allotting  a  portion  of  the 
property  between  the  parties,  and  order- 
ing a  sale  of  the  remainder,  was  refused 
because  it  could  not  be  done  without 
great  prejudice  to    the  owners. 

In  Ames  v.  Ames  (1894).  148  IIL  321, 
36  N.  E.  110,  it  was  held  that  mining 
property  consisting  of  mining  lands  auid 
machinery  for  operating  the  mines,  not 
being  susceptible  of  division  between  the 
cotenants,  part  of  whom  were  infants, 
without  prejudice  to  the  interests  of  the 
owners,  should  be  ordered  to  be  sold  as 
an  entirety. 

Where  several  persons  under  several 
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leases  of  different  parts  of  a  colliery 
worked  it  in  partnership,  it  was  decided 
on  a  dissolution  that  one  of  the  co-own- 
ers could  not  insist  on  a  partition,  al- 
though there  were  no  debts,  but  that  the 
whole  must  be  sold.  Wild  v.  Milne 
(1859)  26  Beav.  (Eng.)  504,  11  Mor. 
Min.  Rep.  207. 

In  Brown  v.  Challis  (1896)  23  Oolo. 
145,  46  Pac.  679,  it  is  decided  that  the 
right  of  a  tenant  in  common  in  a  lode 
mining  claim  to  a  sale  thereof  under 
Mills's  Anno.  Stat.  §  3346,  when  it  could 
not  be  partitioned  without  great  preju- 
dice to  the  owners,  was  not  extinguished 
by  an  amendatory  act  passed  pending 
the  partition  proceedings. 

In  ShefSeld  Coal  &  I.  Co.  v.  Alabama 
Fuel  &  I.  Co.  (1913)  185  Ala.  51,  64 
So.  67,  where  only  a  portion  of  the  land 
was  underlaid  with  mineral,  which  ren- 
dered it  more  valuable  than  it  would  be 
for  mere  agricultural  purposes,  but  the 
ore  deposits  were  disclosed  .to  be  both 
rich  and  lean,  so  that  there  was  a  prob- 
lematic factor  in  the  natural  uncertainty 
as  to  the  quantity  and  quality  of  the 
ore  as  well  as  the  difference  in  the 
probable  cost  of  extracting  the  same 
from  such  rich  or  lean  deposits,  a 
finding  that  the  land  could  not  be  par- 
titioned in  kind,  and  that  a  sale  was 
necessary,  was  sustained. 

In  Barnes  v.  Brogglio  (1911)  17  West. 
L.  R.  (Can.)  294,  upon  the  application 
of  the  owners  of  the  larger  part  of  the 
undivided  interests  or  shares  in  a  num- 
ber of  mining  claims,  an  order  was  made 
under  the  English  partition  act  of  1868, 
for  a  sale  of  the  claims  under  the  direc- 
tion of  the  court, — an  equitable  partition 
being  deemed  impossible.  It  was  the 
right  of  the  plaintiffs  to  insist  upon 
the  sale,  the  court  said,  notwithstanding 
the  opposition  of  the  defendant  (the 
holder  of  the  remaining  shares,  which 
were  much  less  in  amount),  based  upon 
the  assertion  that  the  possession  of  the 
claims  by  persons  who  might  purchase 
them  and  be  antagonistic  to  the  defend- 
ant, as  the  independent  owner  of  other 
property  in  the  vicinity,  would  prejudice 
the  defendant. 

Where,  in  a  suit  to  partition  mining 
interests,  none  of  the  parties  had  any 
interest  in  the  surface  or  soil  of  the 
property,  but  had  only  title  to  the  coal, 
gases,  salt  waters,  oil,  and  minerals  of 
every  description  in,  ui>on,  and  under 
the  land,  together  with  the  necessary 
rights  of  way  over  and  across  the  land 
for  mining  and  transporting  the  coal, 
gases,  etc.,  with  the  right  to  use  such 
timber  trees  found  on  the  land  as  might 


Digitized  by 


Google 


1160       ANNOTATION— PARTITION  OF  MINERAL  OR  OIL  AND  GAS  LANDS. 


be  necessary  for  mining  purposes,  it  was 
held  that  the  interests  of  the  parties 
could  not  be  partitioned  in  kind,  but  that 
such  interests  could  only  be  partitioned 
by  a  sale  thereof  and  a  division  of  the 
proceeds  among  the  parties  entitled 
thereto.  Robertson  Consol.  Land  Co.  v. 
PauU  (1907)  63  W.  Va.  249,  59  S.  E. 
1085,  15  Ann.  Cas.  775. 

In  Rickards  v.  Riekards  (1866)  36 
L.  J.  Ch.  N.  S.  (Eng.)  176,  16  L.  T.  N. 
S.  562,  15  Week.  Rep.  380,  the  court 
ordered  a  sale  of  the  entirety  of  an 
estate,  a  part  of  which  was  underlaid 
with  coal  and  other  minerals,  because 
of  the  difficulty  and  disadvantage  of  a 
partition  in  kind,  resulting  from  the 
fact  that  there  were  twelve  cotenants, 
some  of  whom  were  infants,  and  that  the 
testator  from  whom  they  took  was  only 
entitled  to  two  thirds  of  the  coal  beds. 
In  Richardson  v.  Monson  (1854)  23 
Ooim.  94,  under  a  statute  authorizing 
a  court  of  equity  to  order  a  sale  of  any 
real  estate,  and  of  any  rights  existing 
in,  or  issuing  out  of,  the  same,  held  in 
joint  tenancy,  tenancy  in  common,  or 
copwrcenary,  and  to  distribute  the  pro- 
ceeds, whenever  partition  could  not  con- 
veniently be  made  in  any  other  way,  it 
was  decided  that  a  court  of  equity  on  a 
bill  for  that  purpose  might  order  the 
sale  of  an  ore  bed,  and  a  distribution  of 
the  proceeds  thereof,  among  the  tenants 
in  common,  owning  the  same,  in  conform- 
ity with  such  statute,  the  constitutional- 
ity of  which  the  court  sustained. 

In  Curtis  v.  Coleman  (1875)  22  Grant, 
Ch.  (U.  0.)  561,  it  was  held  that  where 
one  tenant  in  common  files  his  bill 
against  his  cotenant,  for  a  partition  and 
an  account  of  the  profits  of  the  estate 
in  question,  the  plaintiff  is  entitled  to 
such  account  where  it  is  shown  that  the 
defendant  has  received  a  greater  share 
from  the  estate  than  that  to  which  he  is 
entitled,  by  the  sale  of  that  which  com- 
poses the  property,  whether  it  be  turf, 
brick-day,  plaster,  or  other  such  ma- 
in ifoob^  V.  Grayson  (1900)  44  C.  C. 
A.  83,  104  Fed.  613,  it  was  sought  to  set 
aside  the  sale  of  mining  property  in  a 
suit  for  partition  because  of  the  gross 
inadequacy  of  the  price  for  which  it  was 
sold,  together  with  circumstances  attend- 
ing the  sale  which  rendered  it  inequi- 
table for  the  court  to  allow  the  transae- 
tion  to  succeed;  but  it  was  decided  that 
higher  upset  values  previously  placed 
upon  the  property  by  the  court  were  in- 
Bufficient  to  show  that  the  price  realized 
was  so  inadequate  as  to  render  the  sale 
invalid,  and  subject  to  collateral  im- 
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peachment  for  that  reason,  in  the  ab- 
sence of  other  evidence  showing  fraud. 

But  in  Conant  v.  Smith  (1826)  1  Aik. 
(Vt.)  67,  15  Am.  Dec.  669,  11  Mor.  Min. 
Rep.  199,  the  court'  refused  to  order 
either  a  partition  or  sale  of  land,  valu- 
able chiefly  as  an  ore-bed,  because  of  the 
inability  to  ascertain  the  value  of  the 
different  parts,  and  because  the  parties 
could  obtain  a  less  hazardous  and  more 
adequate  remedy  in  chancery,  where  the 
enjoyment  of  the  property  could  be  r^- 
ulated  between  the  owners  by  restricting 
them  to  the  proportion  of  their  respec- 
tive interests  by  compelling  accounts  be- 
tween them,  and  by  appointing  a  com- 
mon receiver  for  all  parties. 

Partition  of  oil  and  gas  contained  in 
land,  the  co-owners  of  which  do  not  own 
the  surface  of  the  land,  cannot  be  made 
by  any  assignment  or  allotment  of  sec- 
tions of  the  land  below  the  surface,  but 
can  be  made  only  by  sale  and  division 
of  the  proceeds.  Hall  v.  Vernon  (1899) 
47  W.  Va.  295,  49  L.R.A.  464,  81  Am. 
St.  Rep.  791,  34  8.  E.  764;  Preston  v. 
White  (1905)  57  W.  Va.  284,  50  S.  E. 
236.  Qttlv  Reit.  Co.  v.  Hayne,  ante,  1147, 
is  to  the  same  effect,  and  see  Cecil  v. 
Clark  (1900)  47  W.  Va.  402,  81  Am.  St. 
Rep.  802,  36  S.  E.  11. 

And,  as  has  been  said,  while  it  is  un- 
doubtedly true  that  a  court  of  equity  has 
the  power  to  order  the  partition  in  kind 
of  a  tract  of  land  known  to  have  oil  or 
gas,  or  both,  under  its  surface,  the  ques- 
tion will  always  arise  as  to  whether,  in 
the  interest  of  all  Of  the  parties,  such 
partition  can  and  ought  to  be  made. 
Dangerfield  v.  Caldwell  (1907)  81  C.  C. 
A.  400,  151  Fed.  554,  where  the  eonrt 
said:  "A  division  of  the  land  in  sueh 
fashion  as  to  assign  one  of  these  wells  to 
one  interest  and  one  to  another  interest 
has,  as  shown  by  the  plot  filed  by  the 
commissioners,  the  effect  of  so  butcher- 
ing the  land  of  all  practical  purposes 
as  to  destroy  greatly  the  value  of  the 
several  parts  for  all  purposes  except  the 
production  of  gas,  and  even  for  that,  as- 
suming that  gas  may  be  obtained  any- 
where on  the  tract,  to  burden  the  portion 
assigned  to  Rebecca  C.  Davis  with  the 
practical  necessity  of  laying  pipe  lines 
over  the  other  portions,  and  to  burden 
the  other  portions  with  rights  of  way 
for  that  and  other  purposes.  Again,  it  is 
shown  that  coal  underlies  at  least  a  con- 
siderable portion  of  this  land,  and  the 
division  sought  to  be  made  unquestion- 
ably vastly  reduces  the  value  of  the  land 
for  mining  purposes." 

In  Spence  v.  Lucas  (1916)  —  La.  — , 
70  So.  796,  it  was  decided  that  an  oU 
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and  gaa  lease  of  the  whole  property, 
made  by  a  eo-owner,  duly  registered, 
bears  upon  the  property  sold  in  the 
hands  of  a  transferee,  but  that,  in  a 
judicial  partition  of  the  property  by 
Uoitation,  the  lease  eeases  to  exist  as  to 
the  land,  and  it  cannot  be  referred  to 
the  proceeds  of  the  sale. 

An  owner  of  an  undivided  interest  in 
minerals,  gases,  etc.,  underlying  a  ob- 
tain tract  of  land,  cannot,  in  an  action 
against  infants  who  own  the  remaining 
undivided  interests  in  such  minerals, 
gasesy  etc.,  as  well  as  an  undivided  like 
interest  in  the  fee,  enforce  a  sale  of  all 
the  minerals,  gases,  etc.,  on  the  ground 
of  their  indivisibility.  Ball  v.  Clark 
(1912)  150  Ky.  383, 150  S.  W.  359;  Scott 
T.  Pond  Creek  Coal  Co.  (1913)  162  Ky. 
67,  153  S.  W.  23. 

Under  the  Nevada  statute,  providing 
that  if  one  of  the  cotenants  flies  an  a£Q- 
davit  showing  that  the  sale  of  an  entire 
mining  claim  would  be  injurious  to  him, 
the  court  must  divide  the  claim,  as  pre- 
scribed by  the  statute,  a  sworn  answer 
setting  up  the  same  matter  takes  the 
place  of  such  affidavit,  and  is  sufficient. 
Dall  T.  Confidence  Silver  Min.  Co.  (1868) 
3  NeT.  531,  93  Am.  Deo.  419,  11  Mor. 
Min.  Rep.  214. 

Estate  or  Interest  partible. 

Mining  claims  have  been  recognized 
as  legal  estates  of  freehold,  and  are  sub- 
ject to  partition.  McConnell  v.  Pierce 
(1904)  210  ni.  627,  71  N.  E.  633;  Ames 
v,  Ames  (1896)  160  HL  600,  43  N.  E. 
592;  Hughes  v.  Devlin  (1863)  23  Cal 
501,  12  Mor.  Min.  Bep.  241.  And  see 
Jones  V,  Wagner  (1870)  66  P».  429,  5 
Am.  Bep.  385,  13  Mor.  Min.  Rep.  690, 
where  the  right  to  partition  is  collater- 
ally recognized. 

Where  mining  daims  upon  public 
lands  are  claimed  and  possessed  by  sev- 
eral, as  joint  tenants,  tenants  in  com- 
mon, or  as  coparceners,  or  even  as  part- 
ners, such  several  interests  or  estates 
are  in  the  nature  of  an  estate  of  inherit- 
ance, and  liable  to  be  partitioned  be- 
tween the  several  claimants,  the  same  as 
other  real  property.  Hughes  v.  Devlin 
(1863)  23  CaL  501,  12  Mor.  Min.  Rep. 
241. 

The  mere  fact  that  a  mining  claim  is 
owned  and  worked  by  several  persons  as 
partners  is  no  valid  objection  to  a  par- 
tition of  the  same  between  the  owners, 
where  the  answer  does  not  set  up,  and  it 
is  not  shown,  that  a  suit  in  equity  is 
necessary  to  settle  the  accounts  and  ad- 
just the  business  of  the  partnership. 
And  in  such  case  all  the  material  allega- 
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tions  of  the  complaint  for  partition 
which  are  not  denied  by  the  answer  are 
deemed  admitted  for  the  purposes  of  the 
toial.  (Oal.)  Ibid. 

And  under  the  statutes  of  Colorado, 
partition  of  a  mining  claim  held  by  joint 
owners,  under  the  possessory  rights  given 
by  acts  of  Congress,  may  be  had,  not- 
withstanding the  legal  title  has  not  yet 
passed  from  the  general  government. 
Aspen  Min.  &  Smelting  Co.  v.  Rucker 
(1886)  28  Fed.  220.  The  epprt  said:  "It 
is  well  to  understand  definitely  what  the 
title  of  these  parties  ia.  The  averment 
of  the  bill  is  that  they  are  owners,  and 
in  possession.  The  answer,  admitting 
the  ownership,  simply  pleads  that  the 
patent  has  not  issued,  and  that  the  fee- 
simple  title  remains  in  the  government. 
The  import  of  these  averments  is  that 
the  equitable  title  is  in  the  p>arties;  the 
legal  title  in  the  government.  The  prop- 
erty is  called  a  'mining  claim,'  and  it  is 
alleged  in  the  bill  that  it  was  discovered 
and  located  by  certain  parties  in  1880, 
all  of  whose  interests  have  become  vested 
in  the  present  litigants.  The  statutes  of 
the  United  States  provide  that,  upon 
performance  of  certain  conditions,  the 
discoverer  of  a  mine  becomes  entitled  to 
a  patent.  If  all  these  conditions  have 
been  performed,  the  full  equitable  title 
is  vested  in  the  discoverer,  and  all  that 
the  government  retains  is  the  naked 
legal  title,  in  trust  for  the  equitable 
owner.  If  only  partially  performed,  he 
has  an  absolute  right  of  possession,  and 
an  inchoate  title,  which  further  perform- 
ance will  perfect  and  complete.  Such  a 
right,  possessory  in  its  nature,  yet 
coupled,  under  existing  laws,  with  fur- 
ther rights  as  to  acquisition  of  title,  is 
declared  by  the  statutes,  and  the  deci- 
sions of  the  supreme  court  of  Colorado, 
to  be  a  real-estate  title.  Such  a  prop- 
erty passes  to  the  heir,  is  subject  to 
seizure  and  sale  as  real  estate,  must  be 
conveyed  by  deed,  and  is  subject  to  par- 
tition. Gillett  V.  Gaffney  (1877)  3  Colo. 
351;  Sears  v.  Taylor  (1877)  4  Oolo.  40, 
5  Mor.  Min.  Bep.  318;  Pilmore  v.  Beith- 
man  (1881)  6  Oolo.  124.  See  also  Mc- 
Eeon  V.  Bisbee  (1858)  9  CaL  142,  70  Am. 
Dec.  642,  2  Mor.  Min.  Bep.  309 ;  Watts  v. 
White  (1859)  13  CaL  324,  13  Mor.  Min. 
Bep.  11;  Merritt  v.  Judd  (1859)  14  CaL 
64,  6  Mor.  Min.  Bep.  62;  Lowe  v.  Alex' 
ander  (1860)  15  CaL  302;  Hughes  v. 
Devlin  (1863)  23  CaL  602,  12  Mor.  Min. 
Bep.  241;  Spencer  v.  Winaelman  (1871) 
42  CaL  479,  2  Mor.  Min.  Bep.  334;  Dall 
V.  Confidence  Silver  Min.  Co.  (1867)  3 
NeT.  531,  93  Am.  Deo.  419,  11  Mor.  Min. 
Bep:  214."    Conconiing  Strettell  v.  Bal- 
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lou  (1881)  3  McCrary,  46,  9  Ped.  256, 11 
Mor.  Min.  Rep.  220,  the  court  said:  "In 
that  case  it  appeared  that  the  title  to  the 
property  in  controversy  was  in  the 
United  States,  and  that  the  parties  had 
jointly  a  possessory  claim  or  interest, 
with  the  right  to  take  ore  therefrom,  but 
had  no  other  title.  It  was  held  this  court 
had  no  jurisdiction  because  the  com- 
plainant had  no  title  to  the  land.  If 
this  case  established  a  rule  of  property, 
I  should  be  reluctant  to  depart  from  it, 
even  if  I  did  not  assent  to  its  reason- 
ings and  conclusions.  The  maxim  stare 
decisis  would  seem  applicable.  As,  how- 
ever, nothing  was  involved  save  a  mat- 
ter of  practice  and  a  question  of  forum, 
I  do  not  consider  myself  concluded  by 
it." 

However,  a  bare  "mining  right,"  it 
has  been  held,  is  not  an  estate  which  can 
be  the  subject  of  an  action  for  partition. 
Smith  V.  Cooley  (1884)  65  OaL  46,  2  Pac. 
880. 

Thus,  a  grant  of  an  undivided  interest 
in  a  piece  of  mining  ground,  expressly 
conditioned  that  no  rights  are  conveyed 
except  a  mining  right  upon  the  prem- 
ises, vests  in  the  vendee  only  the  right 
of  taking  from  the  land  any  minerals  or 
ores  contained  in  it  to  the  extent  of  the 
interest  granted.  It  does  not  constitute 
him  a  copartner,  joint  tenant,  or  tenant 
in  common  with  the  vendor  in  the  land 
itself;  and  his  interest  is  not  an  estate 
which  can  be  the  snbjeet  of  an  action  for 
partition.    (CaL)  Ibid. 

An  estate  in  minerals  in  the  soil, 
created  by  a  severance  of  the  title  to  the 
surface  and  the  minerals,  is  the  subject 
of  partition.  Ball  v.  Clark  (1912)  150 
Ky.  383,  150  S.  W.  359;  McConnell  v. 
Pierce  (1904)  210  HI  627,  71  N.  E.  622; 
Brand  v.  Consolidated  Coal  Co.  (1906) 
219  DL  543,  76  N.  E.  849. 

So,  in  Brand  v.  Consolidated  Coal  Co. 
(HL)  supra,  it  was  held  that  tenants  in 
common  of  coal  in  place,  the  title  to 
which  had  been  severed  from  the  title  to 
the  surface,  were  entitled  to  a  partition, 
but  that  they  had  to  be  tenants  in  com- 
mon to  have  that  right. 

But  a  bill  to  partition  coal  in  place, 
alleging  a  conveyance  by  the  complain- 
ant to  defendant  of  the  right  to  mine 
three  fourths  of  the  coal  under  her 
lands,  cannot  be  maintained  where  it 
alleges  that  the  defendant  has  mined  and 
removed  a  portion  of  the  coal  under  the 
land,  the  amount  and  area  of  which  are 
unknown  to  the  complainant,  instead  of 
alleging  that  defen^nt  had  mined  and 
removed  a  portion  of  the  three  fourths 
of  the  coal  it  had  the  right  to  mine,  since 
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there  is  in  such  case  nothing  to  show 
that  any  part  of  the  three  fourths  re- 
mains in  place  under  the  lands  to  be 
partitioned.     (HL)  Ibid. 

In  Canfleld  v.  Ford  (1858)  28  Barb. 
(N.  Y.)  336,  11  Mor.  Min.  Eep.  201, 
affirming  (1857)  16  How.  Pr.  473,  it  was 
decided  that  a  deed  to  one  and  his  heirs 
and  assigns  forever  of  all  the  mines, 
ores,  minerals,  and  metals  in  or  upon 
certain  lands,  the  same  being  a  convey- 
ance of  aU  the  estate,  right,  title,  etc, 
whatsoever,  of  the  grantor  in  and  to 
such  mines,  ores,  ete.,  together  with  the 
right  of  ingress  and  egress  to  raise, 
work,  and  carry  away  such  minerals,  and 
to  put  up  all  buildings  and  to  use  all 
lands  necessary  for  that  purpose,  con- 
veyed an  estate  of  inheritance  and  such 
an  interest  as  came  within  the  intent 
and  meaning  of  the  provisions  of  the 
Revised  Statutes  relative  to  partition; 
and  that  an  action  was  maintainable  for 
the  partition  of  such  interest.  The  Re- 
vised Statutes,  mentioned  here,  provided 
that  when  several  persons  should  hold 
and  be  in  possession  of  any  lands,  tene- 
ments, or  hereditaments,  as  joint  ten- 
ants, or  as  tenants  in  common,  in  which 
one  or  more  of  them  should  have  estates 
of  inheritance,  or  for  life  or  lives,  or  for 
years,  any  one  or  more  of  such  persons, 
being  of  full  age,  might  apply  to  the 
court  for  a  division  or  partition  of  such 
premises,  according  to  the  rights  of  the 
respective  parties  interested  therein,  and 
for  sale  of  such  premises,  if  it  should 
appear  that  a  partition  conld  not  be 
made  without  great  prejudice  to  the 
owners.  And  in  conclusion  the  court 
said:  "This  is  a  certain  grant,  and  no 
difficulty  occurs  in  making  equality  of 
division.  But  if  the  provisions  of  onr 
Revised  Statutes  are  not  broad  enong^h 
to  include  the  power  to  partition,  it  has 
been  settled  that  this  court,  as  now  con- 
stituted, has  common-law  jurisdiction  to 
oartition  real  estate  (Story,  Eq.  Jur, 
§§  646,  658;  Smith  v.  Smith  (1843)  10 
Paige  (N.  Y.)  470) ;  limited,  however,  to 
the  power  to  divide  estates  certain.  It 
is  only  necessary  in  a  court  of  equity, 
to  entitle  to  partition,  so  far  as  this 
point  is  in  question,  to  show  that  equal- 
ity can  be  obtained,  in  value,  of  lands; 
especially  in  advantages  and  profits  re- 
dounding from  each  share  to  the  several 
owners  (AUnat,  Partition,  10).  What- 
ever is  capable  of  being  divided  may  be 
the  subject  of  partition  in  equity." 

And  under  the  statutes  of  Nevada, 
Qen.  Stat.  §  3295,  providing  that,  in  ac- 
tions for  the  partition  of  real  property, 
"the  rights  of  the  several  parties,  plain- 
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tiffs  as  well  as  defendants,  may  be  put 
to  issue,  tried  and  determined  by  such 
action,"  the  rights  of  the  respective  par- 
ties in  a  mine  may  be  determined  in  the 
'suit  for  partition,  and  it  is  immaterial 
"whether  the  title  of  the  plaintiff  is  legal 
or  equitable,  as  he  is  eiltitled  to  the  same 
relief.  Royston  v.  Miller  (1896)  76  Fed. 
50,  18  Mor.  Min.  Rep.  418. 

In  Beardsley  y.  Kansas  Natural  Gas 
Co.  (1908)  78  Kan.  571,  96  Pac.  859,  it 
was  decided  that  an  ordinary  oil  and  gas 
lease  does  not  convey  an  interest  in  real 
estate,  or  any  present  title  to  the  oil 
and  gas  which  may  be  found  in  the 
leased  premises,  but  merely  grants  the 
privilege  of  exploring  for  oil  and  gas, 
and  the  right  to  sever  the  same  if  found, 
and  that  since  the  provisions  of  the 
statute  relating  to  partition  apply  to 
real  estate  only,  a  petition  in  an  action 
for  the  partition  of  property  other  than 
real  estate,  such  as  the  right  of  the 
lessees  under  an  ordinary  oil  and  gas 
lease,  will  be  deemed  insufScient  unless 
it  contains  averments  which  show  the 
condition  of  the  property  to  be  such  that 
equitable  intervention  is  necessary  to 
preserve  the  property  or  to  protect  the 
interests  of  the  owners  thereof.  The 
court  said :  "This  court  has  held  in  sev- 
eral cases  that  such  a  lease  grants  no 
estate  in  the  land,  or  in  the  oil  or  gas 
which  it  may  contain.  It  merely  creates 
a  license  to  enter  and  explore  for  oil 
and  gas,  and  to  sever  them  if  found. 
Rawlings  V.  Armel  (1905)  70  Kao.  778, 
79  Pac.  683;  Kansas  Natural  Gas  Co.  v. 
Neosho  County  (1907)  75  Kan.  339,  89 
Pac.  750;  Phillips  v.  Springfield  Crude 
Oil  Co.  (1908)  76  Kan.  783,  92  Pac.  1119. 
That  such  property,  or  indeed  any  prop- 
erty of  a  personal  character,  owned  in 
common,  may  be  partitioned  among  its 
several  owners,  where  the  nature  of  the 
property  is  such  that  its  division  in  kind 
is  possible  and  practical,  seems  to  be 
generally  conceded.  If  the  property  is 
not  susceptible  of  such  a  division,  then 
a  distribution  will  be  made  which  seems 
to  be  most  nearly  equivalent  to  posses- 
sion in  severalty.  This  may  be  effectu- 
ated by  a  sale  and  an  equitable  division 
of  the  proceeds  among  the  owners,  or  by 
an  actual  division  of  the  property,  or 
otherwise,  as  may  be  equitable.  The 
power  to  make  such  partition  or  division 
of  personal  property  belongs  exclusively 
to  courts  of  equity,  and  they  have  gen- 
erally exercised  sueh  power  where  no 
other  remedy  is  provided  by  statute. 
.  .  .  No  provision  for  the  partition 
of  personal  property  has  been  provided 
by  the  statutes  of  this  state.  The  statn- 
L.R.A.1916D. 


tory  provisions  relating  to  partition  ap- 
ply to  real  estate  only.  .  .  ,  The 
petition,  in  this  case,  appears  to  have 
been  drawn  upon  the  theory  that  a  com- 
pliance with  the  statute  was  sufSeient, 
and  it  merely  states  the  kind  of  property 
owned  by  the  parties,  and  the  interest  of 
each  therein.  No  facts  are  stated  which 
indicate  loss  in  value  of  the  property, 
mismanagement,  irreconcilable  differ- 
ences as  to  the  disposition  or  control  of 
the  property,  or  other  peculiar  circum- 
stances which  justify  equitable  action. 
For  the  want  of  these  facts,  we  think 
the  petition  is  insufiBcient,  and  the  de- 
murrer was  properly  sustained." 

An  oil  and  gas  lease  executed  by  one 
tenant  in  common  without  the  knowl- 
edge of  his  cotenants  is  valid  as  to  his 
interest,  though  void  as  to  theirs,  and  if 
afterwards  he  joins  his  cotenants  in  such 
a  lease  to  another  person  who  has  notice, 
no  title  to  his  interest  passes  to  the  new 
lessee;  but  each  lessee  has  a  valid  lease 
as  to  the  interests  of  his  respective  les- 
sors, and  while  neither  lessee  is  entitled 
to  a  partition,  they  may,  by  agreement 
with  each  other,  operate  for  oil  and  gas 
while  the  premises  are  undivided,  or 
either  of  the  lessors  can  maintain  parti- 
tion, and  in  that  way  give  to  his  lessee 
the  sole  right  to  operate  for  oil  and  gas, 
in  the  portion  of  the  land  which  may  be 
set  off  to  such  lessor.  Zeigler  v.  Brenne- 
man  (1908)  237  HL  15,  86  N.  E.  597. 

And  in  Watford  Oil  &  Gas  Co.  v. 
Shipman  (1908)  233  HL  9,  122  Am.  St. 
Rep.  144,  84  N.  E.  53,  it  is  held  that  the 
lessee  under  an  oil  and  gas  lease  has  no 
right  te  compulsory  partition  of  the  oil 
and  gas  in  place,  considered  separately 
from  the  land,  or  of  the  land  itself. 

And  a  grantee  from  one  tenant  in 
common  of  the  right  to  dig  ores  cannot 
have  a  partition  of  the  premises.  Bos- 
ton Franklinite  Co.  v.  Condit  (1869)  1» 
N.  J.  Eq.  394,  14  Mor.  Min.  Rep.  301. 
While  the  deed  in  such  case  will  be  held 
to  bind  the  grantor,  it  is  void  as  to  his 
cotenants.  The  reason  is,  that  it  would 
prejudice  the  right  of  the  cotenants  to 
a  partition.  The  court  said:  "Each 
tenant  in  common  of  an  undivided  moi- 
ety has  a  right  to  partition  by  having 
one  half  of  the  whole  premises  set  off 
to  him;  he  must  not  be  compelled  to 
partition  one  part  with  one  cotenant, 
and  another  with  another  cotenant,  as 
he  would  be  if  such  conveyance  were 
good;  but  the  partition  must  be  made 
into  two  shares  between  him  and  his  co- 
tenant,  and  then,  if  the  part  conveyed 
by  the  cotenant  shall  fall  within  the 
share  allotted  to  him,  his  deed  for  the 
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same  will  bind  him,  and  convey  it  to  his 
^antee.  So,  if  the  ores  in  one  undivided 
half  be  conveyed  as  in  this  case,  the  co- 
tenant  will  not  be  affected  by  it,  but 
-would  be  entitled  to  a  partition  of  the 
whole  between  him  and  his  original  co- 
tenant,  without  regard  to  the  rights  of 
the  g^rantee.  The  whole  tract  must  be 
divided  into  two  shares  equal,  not  in 
quantity,  but  in  value;  the  ores  and 
mines  on  one  part  would  be  valued  aa 
against  the  meadows,  water  power,  or 
buildings,  on  the  other  part.  And  if  the 
part  containing  the  mines  or  minerals 
were  allotted  in  partition  under  the  acts 
requiring  partition  by  lot,  or  assigned  on 
other  proceedings  to  the  oo-te&ant,  he 
would  have  the  right  to  retain  it,  al- 
though the  grantee  of  the  ores  should 
thereby  lose  all  right.  His  title  as 
against  such  cotenant  is  void."  Ball  v. 
Clark  (1912)  150  Ky.  383,  150  S.  W. 
359,  is  to  the  same  effect.  And  in  the 
same  connection  see  Adam  v.  Briggs 
Iron  Co.  (1851)  7  Cush.  (Mass.)  361,  13 
Mor.  Min.  Rep.  225,  holding  that  ^ 
reservation  of  his  interest  in  the  mines 
in  and  upon  the  land  granted  by  a  ten- 
ant in  common  is  void. 

In  Qrubb  v.  Beyard  (1851)  2  Wall. 
Jr.  81,  Fed.  Cas.  No.  5,849,  9  Mor.  Min. 
Rep.  199,  it  was  decided  that  the  right 
or  privilege  to  dig,  take,  and  carry  away 
ore  to  be  found  on  certain  premises  was 
not  divisible  or  susceptible  of  iq>portion- 
ment,  and  that  an  assignee  of  the  right, 
unless  clothed  with  the  whole  of  it,  had 
nothing,  and  could  support,  no  suit  as 
against  the  owner  of  the  soil. 

A  purchaser  of  the  interests  Af  some 
of  the  heirs  in  coal  in  place,  leased  by 
their  paternal  ancestor,  with  the  right 
in  the  lessee  to  mine  it  to  exhaustion  in 


consideration  of  a  stipulated  royalty,  or 
a  fixed  sum  in  lieu  thereof  if  a  TniniiirniTi^ 
quantity  is  not  mined  annually,  the  lease 
to  be  void  upon  default  in  payment  of 
such  fixed  sum,  is.  not  entitled  to  parti- 
tion of  the  said  cpal,  in  his  suit  against 
other  heirs  for  that  purpose,  during  the 
life,  of  the  lease.  McMullen  v.  Blecker 
(1908)  64  W.  Va.  88,  131  Am.  St  Rep. 
894^  60  S.  E.  1093. 

And  in  Haima  v.  Clark  (1902)  204  Pa. 
149,  53  Atl.  758,  it  was  held  that  parti- 
tion of  oil  in  and  under  certain  land 
was  properly  refused,  such  lands  being 
subject  to  oO  leases  previously  made  and 
still  in  effect. 

But  in  EUieussIer  v.  Missouri  Iron  Co. 
(1892)  ilO  Mo.  188,  16  L.R.A.  220,  33 
Am.  St.  Rep.  431,  19  S.  W.  76,  17  Mor. 
Min.  Rep.  458,  it  was  held  that  posses- 
sion of  land  under  a  mining  lease  is  not 
adverse  to  the  interests  of  the  owners  of 
the  fee,  so  as  to  prevent  partition  be- 
tween them.  And  see  J.  M.  Guffey 
Petroleum  Co.  v.  Jeff  Chaison  Townsite 
Co.  (1908)  48  Tex.  Civ.  App.  555,  107 
S.  W.  609. 

In  a  suit  between  tenants  in  common 
for  the  partition  of  a  mining  interest  in 
real  estate,  which  has  been  carved  out 
of  the  fee,  the  owner  of  the  fee,  who  is 
the  common  source  of  title  to  all  the 
tenants,  is  not  a  necessary  party.  Can- 
field  v.  Ford  (1858)  28  Barb.  (N.  T.) 
336,  11  Mor.  Min.  Rep.  201. 

And  in  an  action  by  the  lessees  in  an 
oil  and  gas  lease  for  a  partition  of  their 
interests  thereunder,  it  was  held  that  the 
lessors  were  not  necessary  parties. 
Beardsley  v.  Kansas  Natural  Gas  Co. 
(1908)  78  Kan.  571,  96  Pac.  859. 

W.  W.  A. 


MINNESOTA    StTPKEME!   OOVRT. 

BBRTHA  Mcknight,  Appt., 

V. 

MINNEAPOLIS  STREET  RAILWAY  COM- 
PANY, Eespt. 

(127  Minn.  207,  149  N.  W.  131.) 

Jndgrment  —  spilt  cause  of  action. 

1.  A  fllngle  and  entire  cause  of  action 
cannot  be  split  up  into  several  emits,  and 
the  judgment  in  a  suit  brougjit  upon  such 

Headnotes  by  Taylob,  C. 


Note.  —  For  judgment  in  action  for  per- 
sonal injury  or  death  as  bar  to  a  subse- 
quent action  based  'on  a  different  gronnd 
of  negligence,  see  annotation  following  this 
case,  poit,  1167. 
L.RJ^.1916D. 


RRuse  of  action  is  a  bar  to  a  second  snit 
thereon,  although  the  complaint  in  the  sec- 
ond suit  may  set  forth  grounds  for  relief 
which  were  not  set  forth  in  the  complaint 
in  the  first  suit. 
For  other  cases,  see  Action  or  Suit,  II.  c,  in 

Dig.  ISi  y.  8. 
Negligence  —  ground  of  liability. 

2.  In  suits  based  upon  negligence,  the 
cause  of  action  is  the  violation  of  the  ulti- 
mate duty  to  exercise  due  care  that  another 
may  not  suffer  injury. 

For  other  oases,  see  Negligence,  I.  in  Dig. 

1-S»  y.  B. 
Judgment  —  negligence  —  other  acts. 

3.  A  judgment  rendered  in  a  suit  brought 
by  a  passenger  to  recover  for  injuries  sus- 
tained while  alighting  from  a  street  car  is 
a  bar  to  a  subsequent  suit  brought  by  the 
same  passenger  against  the  same  defendant 
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to  recover  for  the  game  injuriee,  although 
the  particular  acts  of  negligenee  charged 
may  be  different  in  the  two  suits,  as  the 
cause  of  action  in  both  suits  is  the  violation 
of  the  ultimate  duty  to  afford  safe  egress 
from  the  car. 

For  other  cases,  see  Action  or  Buit,  II.  v,  in 
Dig.  1-Si  N.  8. 

(October  23,  1914.) 

A  PPEAL  by  plaintiff  from  a  judgment 
XX  of  the  District  Court  for  Hennepin 
County  in  defendant's  favor  and  from  an 
order  denying  a  motion  for  new  trial  in 
an  action  brought  to  recover  damages  for 
personal  injuries  alleged  to  have  been  caused 
by  the  negligent  oonstruction  of  defendant's 
car.    A£9rmed. 

l%e  facts  are  stated  in  the  Commission- 
er's opinion. 

Mr.  EYanois  B.  Hart  for  appellisint.  ' 

Messrs.  N.  H.  Thygeeom  and  John  V. 
Dahl,  for  respondent: 

Where  there  are  several  items  of  damage 
arising,  the  claim  cannot  be  divided  and 
made  the  subject  of  several  suits. 

Pierro  v.  St.  Paul  *  N.  P.  R.  Co.  39  Minn. 
461,  1  Am.  St.  Bep.  673,  40  K.  W.  920; 
Memmer  v.  Gary,  30  Minn.  458,  15  N.  W. 
877;  Zi«barth  v.  Nye,  42  Minn.  641,  44  N. 
W.  1027;  O'Brien  v.  Manwaring,  70  Minn. 
86,.  70  Am.  St.  Bep.  436,  81  N.  W.  746; 
King  v.  Chicago,  M.  &  St.  P.  R.  Co.  80 
Minn.  83,  SO  i.RjL  161,  81  Am.  St.  Rep. 
238,  82  N.  W.  1113;  H.  W.  Wilson  Co.  v. 
A.  B.  Farnham  k  Co.  97  Minn.  153,  106  N. 
W.  342;  Keene  v.  Lobdell,  86  Minn.  110, 
88  N.  W.  261;  BaziUe  v.  Murray,  40  Mim. 
46,  41  N.  W.  298;  Thomas  v.  Joslin,  36 
Minn.  1,  1  Am.  St.  Rep.  624,  29  K.  W.  344. 

A  judgment  on  the  merits  rendesed  in  a 
former  snit  between  the  same  parties  upon 
the  same  cause  <A-  action,  by  a  court  of 
competent  jurisdiction,  is  conclusive. 

Cromwell  v.  Sao  County,  94  U.  S.  351,  24 
L.  ed.  196;  David  Bradley  Mfg.  Co.  v.  Eagle 
Mfg.  Co.  6  C.  0.  A.  ,661,  18  U.  8.  App.  349, 
57  Fed.  080;  Lake  County  v.  Piatt,  26  C. 
C.  A.  87,  49  U.  S.  App.  216,  70  Fed.  667; 
Fayerweather  v.  Bitch,  34  C.  C.  A.  61,  63 
U.  S.  App.  112,  91  Fed.  721;  2  Black, 
Judgm.  2d  ed.  g  731;  Chavent  ▼.  Sohefer, 
69  Fed.  231;  Embury  v.  Conner,  3  N.  Y. 
611,  63  Am.  Deo.  326;  Chicago,  K.  ft  W. 
R.  Co.  V.  Anderson  County,  47  Kan.  766,  20 
Pac.  06;  Bates  v.  Spooner,  46  Ind.  480; 
Pngh  T.  Williamson,  61  Mo.  App.  166; 
Bail^  V.  Bailey,  115  III.  661,  4  N.  E.  .394; 
Sogers  V.  Higgins,  67'  111.  244;  Newell  v. 
Neal,  60  S.  C.  68,  27  N.  E.  MO;  Staric 
▼.  Starr,  04  U.  8.  477,  486,  24  L.  ed.  276, 
278;  Thompeon  t.  Myrick,  24  Minn.  11; 
Colnmb  v.  Webster  Mfg.  0>.  43  L.R.A.  196, 
28  C.  C.  A.  226,  60  U.  S'.  App.  284,  84 
L.R.A.1016D. 


Fed.  502;  McCain  v.  Louisville  ft  N.  R. 
Co.  97  Ky.  804,  22  S.  W.  326;  Beauregard 
V.  Webb  Granite  ft  Constr.  Co.  160  Mass.  201, 
35  N.  E.  655;  Liimatainen  v.  St.  Louis  River 
Dam  ft  Improv.  Co.  119  Minn.  238,  137  N. 
W.  1090;  Armstrong  v.  Chicago,  M.  ft  SU 
P.  R.  Co.  46  Minn.  86,  47  N.  W.  460;  Gil- 
bert v.  Boak  Fish  Co.  86  Minn.  365,  68 
L.R.A.  736,  90  N.  W.  767;  Jungnitsch  v. 
Michigan  Malleable  Iron  Co.  121  Mich. 
460,  80  N.  W.  245;  West  v.  Hennessey,  58 
Minn.  133,  69  N.  W.  084;  Taylor  v.  Castle, 
42  Gal.  367,  11  Mor.  Min.  Rep.  484;  Ross- 
man  ▼.  TQIeny,  80  Minn.  160,  81  Am.  St. 
Rep.  247,  83  N.  W.  42;  BaziUe  v.  Murray, 
40  Minn.  48,  41  N.  W.  238;  Thomas  v. 
Joslin,  36  Minn.  1,  1  Am.  St  Rep.  624,  29 
N.  W.  344. 

Taylor,  C,  filed  the  following  opinion : 
Plaintiff  was  a  passenger  upon  one  of  de- 
fendant's street  cars,  and  while  alighting 
therefrom  fell  and  was  injured.  She 
brought  an  acHon'  against  defendant  for 
damages  in  which  she  charged  that  defend- 
ant caused  the  accident  by  suddenly  and 
negligently  closing  the  gates  and  starting 
the  car  while  thi  was  in  the  act  of  alight- 
ing. After  a  trial  lasting  several  days  the 
jury  returned  a  verdict  for  defendant  and 
thereafter  judgment  was  duly  entered  there- 
on in  favor  of  defendant.  Subsequently  she 
brought  the  present  action  against  the  de- 
fendant for  damages  for  the  same  Injury, 
and  in  this  action  charged  that  the  car  was 
provided  with  a  defective  step,  and  that 
she  caught  her  foot  on  the  defect  in  the 
step,  and  fell  in  consequence  thereof.  The 
trial  court  held  that  the '  judgment  in  the 
first  action  barred  a  recovery  in  the  pres- 
ent action,  and  the  only  question  for  de- 
cision is  whether  the  trial  court  was  cor- 
rect in  so  holding. 

In  Thompson  v.  Myrick,  24  Minn.  4,  de- 
cided in  1877,  the  court  held  that  a  judg- 
ment decides  "every  matter  which  pertains 
to  the  cause  of  action  or  defense  set  up  in 
the  action,  or  which  is  involved  in  the  meas- 
ure of  relief  to  which  the  cause  of  action  or 
defense  entitles  the  party,  even  though  such 
matter  may  not  be  set  fbrth  in  the  plead- 
ings, so  as  to  admit  proof  and  call  for  an 
actual  decision  upon  it;"  that  "where  the 
cause  of  action  is  entire  and  indivisible 
the  judgment  determines  all  the  right  of  the 
parties  upon  it,  although  it  may  be  but 
partially  presented  to  the  court;"  that  "all 
claim  for  relief,  special  or  general,  upon 
the  cause  of  action  or  defoise,  is  disposed 
of  and  determined  by  the  judgment  when 
the  phrtieular  circumstances  justifying  such 
relief  are  not  pleaded,  as  effectually  as  when 
they  are  fully  set  out;"  and  that  such  judg- 
ment is  a  bar  to  a  second  suit,  if  such  see- 
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ond  suit  "presents  no  new  cause  of  action, 
but  only  new  grounds  for  relief  upon  the 
same  cause  of  action." 

The  rule  announced  in  that  decision,  and 
which,  in  later  cases,  has  been  summarized 
in  the  statement  that  "a  single  and  entire 
cause  of  action  cannot  be  split  up  into 
several  suits,"  has  been  consistently  fol- 
lowed ever  since.  Geiser  Threshing  Mach. 
C!o  V.  Farmer,  27  Minn.  428,  8  N.  W.  141 ; 
Pierro  v.  St.  Paul  &  N.  P.  R.  Ck).  39  Minn. 
451,  12  Am.  St.  Rep,  673,  40  N.  W.  520; 
Bazille  v.  Murray,  40  Minn.  48,  41  N.  W. 
238;  Northern  Trust  Co.  v.  Crystal  Lake 
Cemetery  Asso.  67  Minn.  131,  60  N.  W.  708; 
O'Brien  v.  Manwaring,  79  Minn.  86,  79 
Am.  St.  Rep.  426,  81  N.  W.  746;  King  v. 
Chicago,  M.  t  St.  P.  R.  Co.  80  Minn.  83, 
50  L.R.A.  161,  81  Am.  St.  Rep.  238,  82  N. 
W,  1113;  Gilbert  v.  Boak  Fish  Co.  86  Minn. 
365,  58  L.RJ^.  735,  90  N.  W.  767;  H.  W. 
Wilson  Co.  T.  A.  B.  Farnham  &  Co.  97  Minn. 
153,  106  N.  W.  342;  Liimatainen  v.  St. 
Louis  River  Dam  &  Improv:  Co.  119  Minn. 
238,  137  N.  W.  1099;  Kinzel  v.  Boston  & 
D.  Farm  Land  Co.  124  Minn.  416,  145  N. 
W.  124. 

The  decisions  cited  and  relied  upon  by 
plaintifT  do  not  establish  a  different  rule. 
In  NVeat  v.  Hennessey,  58  Minn.  133,  59 
N.  W.  984  the  court  held  that  the  cause  of 
uction  in  the  first  suit  was  not  the  same  as 
in  the  second  suit,  although  both  arose  out 
of  the  same  transaction.  In  the  second 
suit  plaintiff  sought  to  recover  damages  sus- 
tained through  false  representations  made 
by  defendant  and  relied  upon  by  plaintiff. 
No  question  of  fraud  or  false  representa- 
tions was  involved  in  the  first  suit.  In 
Wayzata  v.  Great  Northern  R.  Co.  67  Minn. 
385,  69  N.  W.  1073,  it  was  held  that  a  judg- 
ment defining  the  rights  of  defendant  in 
respect  to  the  use  of  the  streets  of  the  vil- 
lage in  connection  with  a  passenger  station 
and  boat  landing  maintained  by  it  in  the 
village  was  not  conclusive  as  to  its  rights 
in  such  streets  in  an  action  brought  after 
it  had  removed  its  station  and  boat  land- 
ing to  a  point  outside  the  village.  In  Swan- 
son  V.  Great  Northern  R.  Co.  73  Minn.  103, 
75  N.  W.  1033,  a  demurrer  had  been  sus- 
tained on  the  ground  that  the  complaint 
failed  to  state  a  cause  of  action,  and  it 
was  held  that  the  judgment  rendered  pur- 
suant thereto  did  not  bar  a  subsequent  suit 
in  which  the  cause  of  action  alleged  was 
valid  and  sufficient.  In  Bossman  v.  TUleny, 
80  Minn.  160,  81  Am.  St.  Rep.  247, 
83  N.  W.  42,  plaintiff  failed  in  a  suit 
to  recover  the  contract  price  for  per- 
forming certain  work,  for  the  reason 
that  he  had  not  completed  the  work;  and 
the  judgment  therein  was  held  not  Ut  bar  a 
subsequent  suit  for  the  reasonable  value 
J:..R.A.1916D. 


of  the  services  rendered,  it  appearing  that 
plaintiff  had  been  prevented  from  complet- 
ing the  contract  by  the  act  of  defendant. 
In  Kaatemd  y.  Gilbertson,  96  Minn.  66,  104 
N.  W.  763,  it  was  held  that  a  judgment  ia 
favor  of  defendant,  in  a  suit  to  hs.ve  a 
deed  declared  a  mortgage  and  to  redeem 
therefrom,  did  not  bar  a  subsequent  suit  to 
enforce  specific  performance  of  an  oral  con- 
tract to  convey  to  plaintiff  the  same  land 
involved  in  the  former  suit.  In  Stitt  v. 
Rat  Portage  Lumber  Co.  101  Minn.  93,  111 
N.  W.  048,  where  plaintiff  failed  to  recover 
upon  a  certain  express  contract,  the  judg- 
ment therein  was  held  not  a  bar  to  a  sub- 
sequent action  upon  a  different  contract,  al- 
though both  contracts  related  to  the  same 
transaction.  In  Marshall  v.  Gilman,  S2 
Minn.  88,  63  N.  W.  811,  it  was  held  that 
an  action  for  rescission,  which  failed  be- 
cause plaintiff  had  waived  his  right  to  re- 
scind, did  not  bar  an  action  for  deceit  grow- 
ing out  of  the  same  traasaction. 

In  the  above  cases  the  conrt  held  that  the 
two  suits  were  based  upon  different  causes 
of  action,  and  therefore  that  the  prosecntion 
of  the  second  was  not  barred  by  the  judg- 
ment in  the  first.  In  the  diacoasion  as  to 
whether  the  two  causes  of  action  were  the 
same,  it  is  stated  in  some  of  the  cases,  per- 
haps without  making  it  entirely  clear  that 
the  designated  test  shouU  be  applied  to 
the  ultimate  cause  of  action,  and  not  to 
the  particular  facts  alleged  in  the  plead- 
ings, that  the  "test  as  to  whether  a  former 
judgment  is  a  bar  is  to  inquire  whether  the 
same  evidence  will  sustain  both  the  former 
and  the  present  action."  Plaintiff  invokes 
this  rule,  and  insists  that  this  test  shows 
that  the  present  suit  is  not  twrred  by  the 
judgment  in  the  former  suit.  She  argues 
that  as  she  did  not  allege,  and  hence  could 
not  prove,  the  defect  in  the  8tq>  in  the  form- 
er suit,  and  has  not  alleged,  and  hence  can- 
not prove,  the  negligraat  starting  of  the 
car  in  the  present  suit,  the  present  snit  is 
not  based  upon  the  same  canse  of  action  as 
the  former.  This  does  not  necessarily  fol- 
low. In  arriving  at  this  conclnsioo  plain- 
tiff overlooks  the  rule  stated  in  Tliompson 
v.  Myrick,  supra,  and  repeatedly  reiterated 
in  later  cases,  that  the  judgment  decides 
"every  matter  which  pertains  to  the  cause 
of  action,  .  .  .  even  though  such  matter 
may  not  be  set  forth  in  the  pleadings  so 
as  to  admit  proof"  thereof;  and  that  "all 
claim  for  relief,  special  or  general,  upon 
the  cause  of  action  or  defense,  ia  disposed 
of  and  determined  by  the  judgment,  when 
the  particular  circumstances  justifying  such 
relief  are  not  pleaded,  as  effectually  as  when 
they  are  fully  set  out;"  and  that  such  jndg- 
SKnt  bars  a  second  salt  which  "presents  no 
new  cause  of  aetion,  but  only  new  grounds 
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for  relief  upon  the  same  cause  of  action." 
The  teat  is  not  whether  the  two  complaints 
are  so  drawn  that  the  same  evidence  would 
be  admissible  under  both,  but  whether  the 
same  evidence  which  will  sustain  the  cause 
of  action  upon  which  a  recovery  is  sou^t 
in  the  second  suit  would  also  have  sustained 
the  cause  of  action  upon  which  a  recovery 
was  Bought  in  the  first  suit.  Whether  the 
instant  case  falls  within  or  without  the  rule 
depends  upon  whether  the  wrong  for  which 
redress  is  sought  is  the  same  wrong  for 
which  redress  was  sought  in  the  former 
suit,  and  not  upon  whether  the  complaint 
sets  forth  grounds  for  relief  which  were 
not  set  forth  in  the  former  complaint.  The 
case  of  Liimatainen  v.  St.  Louis  River  Dam 
&  Improv.  Co.  119  Minn.  238,  137  N.  W. 
1099,  is  decisive  of  the  present  case.  It  is 
there  said  that  "one  action  only  lies  to 
redress  a  single  wrong,  or,  as  frequently 
expressed,  a  single  tort  gives  rise  to  a  single 
cause  of  action,  and  a  plaintiff  cannot  be 
permitted  to  indulge  in  unnecessary  litiga- 
tion by  splitting  up  a  cause  of  action  and 
prosecuting  more  than  one  suit  thereon." 

And  the  decision  in  Columb  v.  Webster 
Mfg.  Co.  43  L.R.A.  195,  28  C.  C.  A.  225, 
50  U.  S.  App.  264,  84  Fed.  592,  holding 
that  a  judgment  for  defendant  in  a  suit 
to  recover  for  personal  injuries  barred  a 
subsequent  suit  between  the  same  parties 
to  recover  for  the  same  injuries,  although 
additional  acts  of  negligence  were  alleged 
in  the  second  suit  was  approved.  It  is 
further  stated  in  the  Liimatainen  Case  that 


"a  cause  of  action  for  wrong  is  predicated 
upon  the  violation  of  an  ultimate  duty,  and 
though  the  performance  of  such  duty  may 
require  the  doing  or  omission  of  many  sepa- 
rate and  distinct  acts,  the  omission  or  doing 
of  which  would  constitute  a  violation  of 
the  ultimate  duty,  it  is  nevertheless  the 
violation  of  the  latter,  and  not  the  specific 
acts  or  omissions,  which  constitutes  the 
actionable  wrong." 

In  suits  based  upon  negligence,  the  cause 
of  action  is  the  violation  of  the  ultimate 
duty  to  exercise  due  care  that  another  may 
not  suffer  injury.  In  the  instant  case  plain- 
tiff was  a  passenger  upon  defendant's  street 
car,  and  it  was  the  duty  of  defendant  to 
afford  her  safe  egress  therefrom.  Her  claim 
for  damages  is  grounded  upon  the  charge 
that  defendant  violated  such  duty.  The  vio- 
lation of  this  duty  constitutes  her  cause  of 
action.  In  the  first  suit  she  charged  that 
defendant  violated  this  duty  by  suddenly 
starting  the  car  while  she  was  in  the  act 
of  alighting.  In  the  present  suit  she  charges 
that  defendant  violated  such  duty  by  pro- 
viding a  defective  step  for  her  to  use  in 
descending  from  the  car.  Both  suits  are 
based  upon  the  violation  of  the  ultimate 
duty  to  afford  safe  egress  from  the  car.  The 
second  suit  "presents  no  new  cause  of  ac- 
tion, but  only  new  grounds  for  relief  upon 
the  same  cause  of  action,"  and  under  the 
authorities  cited  is  barred  by  the  jndgment 
in  the  former  suit.  It  follows  that  the 
decision  of  the  trial  court  was  correct,  and 
must  be  affirmed. 


Annotation — Judgment  in  action  for  personal  injury  or  deadi  as  bar  to  a 
subsequent  action  based  on  a  different  ground  of  negligence. 


As  to  the  effect  of  a  pending  action 
under  a  statute  authorizing  actions  to 
recover  for  injuries  resulting  in  death, 
as  a  bar  or  abatement  of  an  action  under 
another  statute,  see  note  appended  to 
Nashville,  C.  &  St.  L.  R.  Co.  v.  Hubble, 
L.R.A.  1915E,  1132.  As  to  the  effect  of 
a  judgment  rendered  in  the  lifetime  of 
the  deceased  or  subsequently  to  his  death 
as  a  bar  to  any  further  action  to  recover 
for  the  death,  see  note  appended  to  St. 
Louis  &  8.  F.  B.  Co.  t.  Goode,  LJR.A. 
1915E,  1141.  As  to  several  actions  for 
death  or  injury  causing  death,  see  note 
appended  to  Rowe  v.  Richards,  L.R.A. 
1915E,  1095. 

As  indicated  by  its  title,  this  note  is 
limited  to  eases  involving  the  effect  of 
a  jndgment  for  the  defendant  in  an 
aetion  to  recover  for  personal  injuries 
on  another  action  to  recover  for  the 
same  injuries  based  upon  a  different 
ground  of  negligence. 
L.R.A.1916D. 


It  is  a  rule  of  law  that  parties  to  an 
action  must  present  all  the  facts  and 
raise  all  the  issues  which  may  be  relied 
upon  for  a  recovery  or  as  a  defense; 
hence  the  judgment  in  an  action  will 
operate  as  an  estoppel  not  only  as  to 
questions  of  fact  and  law  which  were 
raised  and  decided  in  the  action  in  which 
the  judgment  was  rendered,  but  also  as 
to  all  grounds  of  recovery  or  defense 
which  might  have  been,  but  were  not, 
presented  or  passed  npton.  This  general 
rule  as  applied  to  the  question  here  pre- 
sented renders  the  judgment  for  the  de- 
fendant in  an  action  for  personal  injur- 
ies received  in  a  certain  accident  an 
estoppel  or  bar  to  another  action  to  re- 
cover for  the  same  injuries  by  or  in  be- 
half of  the  same  parties,  although  upon 
a  different  ground  of  negligence  from 
that  presented  in  the  former  action. 
Columb  V.  Webster  Mfg.  Co.  (1898)  43 
LJI.A.  195,  28  C.  C.  A.  225,  50  U.  S.  App, 
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264,  84  Fed.  592;  McCain  v.  Louisville 
&  N.  R.  Co.  (1893)  97  Ky.  804,  22  S.  W. 
325;  McKnight  v.  Minneapolis  Steeet 
R.  Co.  ante,  1164. 

In  Beauregard  v.  Webb  Granite  & 
Constr.  Co.  (1893)  160  Mass.  201,  35  N. 
E.  555,  in  considering  the  question  of 
election  of  different  grounds  of  negli- 
gence, a  question  not  included  herein, 
the  court  said  that  the  whole  liability  of 
the  defendant  for  the  death  of  an  em- 
ployee ought  to  be  tried  in  one  action, 
and  the  judgment  in  that  action  ought  to 
be  a  bar  to  any  subsequent  action  be- 


tween  the   same  parties  for  the   same 
cause  of  action. 

While  not  within  the  scope  of  this 
note,  attention  is  called  to  Ogden  ▼.  Chi- 
cago, B.  I.  &  P.  B.  Co.  (1908)  131  Mo. 
App.  331,  111  S.  W.  516,  holding  that  a 
judgment  for  defendant  in  an  action  to 
recover  damages  for  overflowing  plain- 
tiff's land,  based  upon  certain  allied 
n^ligence,  was  a  bar  to  another  action 
to  enforce  the  same  cause  of  action 
based  upoa  a  different  ground  of  negli- 
gence. A.  G.  S. 


NEBBASKA  SUPRBSIX:  COURT. 

ETTA  GUFFIN,  Appt, 

V. 

aRAND  LODGE  OF  ANCIENT  ORDER  OF 

UNITED  WORKMEN 

and 

ELEANOR  A1A8UREXTE  et  al.,  Implead- 
ers. 

(_  Neb.  — ,  157  N.  W.  113.) 

Insnrance  —  right  of  divorced  wife. 

1.  A  wife  named  as  beneficiary  in  a  fra- 
ternal benefit  certificate,  who  thereafter  pro- 
cures an  absolute  divorce,  without  accruing 
alimony,  forfeits  her  rights  to  such  benefits, 
where  the  law  of  the  state  or  the  by-laws 
of  the  society  restrict  the  payment  of  its 
benefits  to  the  families,  heirs,  blood  rela- 
tions, affianced  wife,  or  persons  dependent 
upon  the  member. 

For  other  cases,  see  Insurance,  VI.  d,  2,  6, 

in  Dig.  1-52  y.  8. 
Interpleader  —  insurance  clalnuuits. 

2.  flie  act  of  a  fraternal  society  in  filing 
a  bill  of  interpleader  to  determine  conflict- 
ing claims  is  proper,  and  cannot  prejudice 
the  rights  of  claimants  when  the  same  are 
fixed  by  law. 

For  other  oases,  see  Interpleader,  in  Dig. 
1-52  If.  8. 

(March  18,  1016.) 

A  WEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Buffalo  County 
in  favor  of  the  interpleaded  defendants  in 
an  action  brought  to  recover  the  amount  of 
a  benefit  certificate.    Afiirmed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Headnotes  by  Mabtin,  C. 


Note.  —  The  effect  of  divorce  on  rights  of 
beneficiaries  under  insurance  policy  or  bene- 
fit certificate  is  treated  in  the  notes  to  Wal- 
lace V.  Mutual  Ben.  L.  Ins.  Co.  3  L.B.A. 
(N.S.)  478;  Green  v.  Green,  39  L.R_A. 
(N.S.)  370;  and  Filley  v.  Illinois  L.  Ins. 
Co.  L.H.A.1915D,  130. 
LJI.A.1916D. 


Messrs.  J.  M.  Easterling  and  T.  F. 
Uamer  for  appellant. 

Messrs.  H.  M.  Sinclair  and  W.  D.  Old- 
bam,  for  appellees: 

Plaintiff  was  not  within  the  claas  that 
could  be  paid  death  benefits  undo:  the  stat- 
ute of  this  state. 

Warner  v.  Modern  Woodmen,  67  Neb.  233, 
61  L.R.A.  603,  108  Am.  St.  R^.  634, 
93  N.  W.  397,  2  Ann.  Oas.  6«0;  Fisher 
y.  Donovan,  67  Neb.  361,  44  UELA. 
383,  77  N.  W.  778;  Britton  v.  Supreme 
Council  R.  A.  46  N.  J.  Eq.  102,  19 
Am.  St  Rep.  376,  18  Atl.  676;  National 
Mut.  Aid  Asso.  v.  Gonser,  43  Ohio  St.  1, 
1  N.  £.  11;  Alexander  v.  Parker,  144  lU. 
355,  10  L.R.A.  187,  33  N.  B.  183;  Schon- 
field  V.  Turner,'  76  Tex.  324,  7  L.RA.  180, 
12  S.  W.  626;  Tyler  v.  Odd  Fellows'  Mut. 
Relief  Asso.  145  Msss.  134,  13  N.  E.  360; 
Dahlin  y.  Knights  of  Modern  Maccabees, 
151  Mich.  644,  115  N.  W.  075;  Green  v. 
Green,  147  Ky.  608,  39  L.R.A.(N.S.)  370, 
144  S.'  W.  1073,  Ann:  CM.  WJXD.  683; 
Kirkpatriek  v.  Modern  Woodmen,  103  III. 
App.  468. 

The  petition  does  not  state  a  cause  of  ac- 
tion. 

Warner  v.  Modem  Woodmen,  67  Ndi. 
233,  61  L.R.A.  603,  108  Am.  St.  Rq>. 
634,  03  N.  W.  307,  2  Ann.  Csa.  660; 
Fisher  y.  Donovan,  67  Neb.  361,  44  L.RJL 
383,  77  N.  W.  778;  Leumann  y.  Grand 
Lodge,  A.  0.  U.  W:  85  Neb.  803,  124  N. 
W.  475;  Skillings  v.  Massachusetts  Boi. 
Asso.  146  Mass.  217,  16  N.  E.  606;  Wolf  v. 
District  Grand  Lodge,  No.  6,  I.  O.  B.  B. 
102  Mich.  23,  60  N.  W.  445. 

The  right  to  the  "death  benefit"  by  opera- 
tion of  law  vested  in  appeUeee  at  the  death 
of  the  member,  Thomas  Coppinger,  tbeir  an- 
cestor. 

Schmidt  v.  Northern  Life  Aaso.  112  Iowa, 
41,  51  L.R.A.  141,  84  Am.  St.  Rep.  323,  83 
N.  W.  800;  Britton  v.  Supreme  Council.  R. 
A.  46  N.  J.  Eq.  102,  10  Am.  St.  Rep.  376, 
18  Atl.  676;  William's  Appeal.  02  Pa.  60; 
Supreme  Lodge,  K.  L.  H.  v.  Menkhanaen, 
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20»  m.  277,  66  LJl^.  608,  101  Am.  St.  Rep. 
2S9,  70  N.  B.  607;  Knights  of  Columbus 
▼.  Howe,  70  Cionn.  645,  40  Atl.  461;  Lister 
T.  Lister,  73  Mo.  App.  0»;  29  Cyo.  156. 

Martin,  C,  filed  the  following  opinion: 

Thomas  Ooppinger  was  a  member  in  good 
standing  of  tjie  Grand  Lodge  of  Ancient 
Order  of  United  Workmen,  a  fraternal  in- 
surance society  organized  under  the  laws  of 
this  state.  On  the  25th  day  of  June,  1901, 
tiie  society,  through  its  subordinate  lodge 
at  Gibbon,  Nebraska,  issued  to  him  a  cer- 
tificate for  $1,000,  wherein  the  plaintiff, 
then  his  wife,  was  named  as  beneficiary. 
On  August  26,  1912,  the  plaintiff  obtained 
an  absolute  divorce  from  said  Thomas  Cop- 
pinger,  and  on  the  4th  iky  of  March,  1913, 
said  Coppinger  died.  No  change  of  bene- 
ficiary was  made  in  the  benefit  certificate 
after  the  plaintiff  procured'  her  divorce. 
She  brought  this  action  against  the  society 
to  recover  the  amount  of  the  benefit  certi- 
ficate. The  defendant  society  paid  the 
amount  of  this  benefit  certificate  into  court 
on  an  order  of  interpleader  granted  on  its 
own  showing  and  motion.  The  interpleaded 
defendants  are  the  sisters  and  brother  of 
said  lltomBS  Coppinger,  deceased.  The  in- 
terpleaded defendants  had  judgment  for  the 
amoimt  of  the  benefit  certificate,  leas  the 
sum  of  $130.40,  which  it  wiu  shown  that 
plaintiff  had  paid  as  dues  upon  the  said 
certificate.  The  plaintiff  was  allowed  an 
equitable  lien  upon  the  benefit  certificate 
fund  for  the  amount  escpended  by  her  in 
keeping  the  benefit  certificate  in  force. 
From  that  decision  the  plaintiff  is  here  on 
appeal. 

Thus  it  appears  that  the  cointroversy 
here  is  between  the  divorced  wife  and  the 
heirs  of  the  insured.  The  contract  of  the 
parties  is  made  up  of  the  benefit  certificate, 
the  by-laws  and  constitution  of' the  society, 
and  the  laws  of  the  state  under  which  said 
society  is  organized.  Authorities  need  not 
be  cited  to  the  point  that  all  these  are  ele- 
ments which  constitute  the  contract  as  a 
whole.  The  insured  and  the  insuriog  society 
are  alike  bound  liy  them.  Nor  need  cases 
be  presented  to  supportthe  well-established 
proposition  that  in  benefit  societies  the  bene- 
ficiary at  the  time  of  the  issuance  of  the 
certificate  acquires  no  vested  interest  there- 
in, but  that  the  same  is  simply  an  expect- 
ancy. Section  96  of  the  laws  of  said  society 
is  as  follows:  "Each  member  shall  desig- 
nate the  person  or  persons  to  whom  the 
beneficiary  fund  due  at  his  death  shall  be 
paid,  who  shall  in  every  instance  be  one  or 
more  members  of  his  family,  or  someone 
related  to  him  by  blood,  or  his  aflSanoed 
wife." 

This  section  was  strictly  complied  with 
L.R.A.1918D.  74 


by  the  designation  of  the  member's  wife  as 
his  beneficiary.  Under  the  doctrine  laid 
down  by  some  of  the  authorities,  that  a 
designation  of  beneficiary  valid  in  its  in- 
ception remains  so,  we  might  be  called  up- 
on to  reverse  this  case,  if  it  were  not  for 
the  laws  of  said  society  and  the  statutory 
law  of  the  state  relating  to  such  subject. 
Section  98  of  the  laws  of  said  society  pro- 
vides that  if  the  beneficiary  named  in  the 
certificate  shall  die  during  the  lifetime  of 
the  member  and  the  member  shall  have  made 
no  other  direction,  the  benefit  shall  be  paid 
to  his  widow,  and  in  case  he  leaves  no  widow 
surviving  him,  then  said  benefit  shall  be 
paid  to  his  children  or  blood  relatives,  etc. 
It  is  argued  that  the  only  contingency  pro- 
vided for  In  this  section  is  the  death  of 
the  beneficiary  during  the  life  of  the  mem- 
ber, and  that  divorce  Is  not  death.  This 
section  fixes  the  order  of  payment,  and  it 
should  be  construed  in  a  way  to  effectuate 
the  intention  of  the  society.  When  the  law 
severs  the  bonds  of  matrimony,  the  relation- 
ship of  husband  and  wife  is  broken  as  ef- 
fectually as  if  death  had  removed  one  of 
the  parties.  Section  3298,  Rev.  Stat.  1918, 
is  as  follows:  "Ptyinent  of  death  benefits 
shall  only  be  made  to  the  families,  heirs, 
blood  relations,  aflSanced  husband  or  af- 
fianced Wife  of,  or  to  persons  dependent  up- 
on,- the  member." 

S&id  seetions  of -the  society  are  olMirly  a 
limitation  upon  the  insured,  and  require 
him  to  designate  as  his  beneficiary  someone 
related  to  him  as  in  the  said  sections  pro- 
vided, and  to  whom  the  beneficiary  fund 
due  at  his  death  shall  and  can  be  paid. 
These  provisions  of  the  society's  laws  and 
the  section  of  the  state, law  rq^erreA  to  are 
a  prohibition  against  the  payment  of  any 
certificate  by  the  society  to  any  person  who 
does  not  belong  to  those  classes  or  bear  such 
relationship  to  the  insured  at  the  time  of 
his  death.  A  former  wife  who  secured  an 
absolute  divorce  from  the  insured  without 
accruing  alimony;  does  not  come  within 
such  classes  or  beiar  such  relationship;  con- 
sequently she  is  not  qualified  or,  eligihle  to 
receive  benefits  from  this  society. 

"A  person  who  is  Aot  eligible  as  a  benefi- 
ciary under  the  statute  is  not  entitled  to 
the  fund  even  though  named  as  beneficiary, 
and  in  such  case'the  heirs  of  the  deceased 
member  are  entitled  to  the  fund."  Grand 
Lodge.  A.  0.  U.  W.  v.  Ehlman,  246  111.  556, 
92  N.  E.  962. 

It  is  evident  from  the  laws  of  this  order 
that  its  object  is  to  provide  benefits  for  the 
families  or  dependent  ones  of  its  members. 
To  permit  such  benefits  to  be  paid  to  persons 
who  do  not  sustain  the  prescribed  relation- 
ship to  the  insured  at  the  time  of  his  death 
would  surely  thwart  the  purpose  of  the  or- 
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ganization.  Kirkpatrick  t.  Modem  Wood- 
men, 103  III.  App.  468;  Green  v.  Green,  147 
Ky.  608,  39  L.R.A.(N.S.)  370,  144  S.  W. 
1073,  Ann.  Cas.  1913D,  683;  Green  v. 
Knights  &  LadieB  of  Security,  147  Ky.  614, 
144  S.  W.  1076;  Knights  of  Columbus  v. 
Rowe,  70  Conn.  545,  40  Atl.  451 ;  Larkin  •». 
Knights  of  Columbus,  188  Mass.  22,  73  N. 
£.  850. 

In  the  case  of  Dunmore  v.  Modern  Wood- 
men of  America,  No.  18598  (decided  by 
commission  and  findings  of  fact  journalized, 
but  not  published),  we  held  that  a  "wife 
named  as  beneficiary  in  a  fraternal  benefit 
certificate  who  thereafter  procures  an  ab- 
solute divorce  forfeits  her  rights  to  such 
benefits  where  the  by-laws  of  the  society 
restrict  the  payment  of  its  benefits  to  the 
wife,  surviving  child,  heir,  blood  relative, 
or  person  dependent  upon,  or  member  of  the 
family  of  the  insured,  at  the  time  of  his 
death." 

In  the  foregoing  case  the  by-laws  of  the 
society  restricted  payment  to  persons  sus- 
taining certain  relationships  to  the  insured, 
whereas  in  the  instant  case  the  statute 
makes  such  restriction. 

Under  the  prohibition  of  the  statute  the 
divorce  obtained  by  the  plaintiff  from  the 
insured  operated  to  revoke  the  designation 
of  her  as  beneficiary  in  the  certificate,  and 
to  substitute  in  her  place  those  next  speci- 
fied under  the  by-laws  of  the  order  and  the 
law  of  the  state,  which  persons  in  this  case 
are  the  interpleaded  defendants. 

The  contention  on  the  part  of  the  plain- 
tiff that  objection  to  the  ineligibility  of  the 


benefioiary  named  in  the  benefit  certificaia 
can  be  raised  by  the  society  alone  ia  aot 
in  accord  with  the  better  reasoned  cases  as 
we  view  them.  The  society  simply  pays  the 
money  into  court  on  the  order  of  the  court, 
and  asks  to  be  relieved  from  litigating,  as 
bet>yeen  two  sets  of  claimants.  The  aid  of 
the  court  is  invoked  to  determine  which  of 
the  claimants  is  entitled  to  the  fund.  This 
we  understand  to  be  a  proper  case  for  in- 
terpleader. The  statute  of  this  state  pro- 
hibiting payment  to  anyone  not  belonging 
to  the  classes  therein  designated  fixes  the 
rights  of  the  parties.  This  being  true, 
claimants,  in  good  faith  under  the  laws  of 
the  state  and  those  of  the  society,  cannot 
be  prejudiced  by  the  act  of  the  society  in 
asking  the  court  to  determine  their  rights. 

"The  fact  that  the  beneficiary  named  in 
a  certificate  is  not  eligible  is  not  an  objec- 
tion such  as  the  society  alone  can  raise,  as 
the  rights  of  the  parties  are  fixed  by  law, 
and  are  not  affected  by  the  action  of  the 
society  in  filing  a  bill  of  interpleader  to 
determine  conflicting  claims."  Grand  Lodge, 
A.  O.  U.  W.  V.  Shlman,  supra;  Supreme 
Council,  R.  A.  V.  McKnight,  238  III.  349,  87 
N.  E.  299. 

It  follows  th*t  the  judgment  should  be 
affirmed. 

Per  Curiam: 

For  the  reasons  stated  in  the  foregoing 
opinion,  the  judgment  of  the  District  Court 
is  afilrmed,  and  this  opinion  is  adopted  by 
and  made  the  opinion  of  the  court. 


OHIO  StrPREME  COtJRT. 

BENJAMIN   ROSE    INSTITUTE,   PUT.   in 
Err., 

V. 

MYERS,   Treasurer   of   Cuyahoga   County, 
et  al. 

(92  Ohio  St.  252,  110  N.  E.  924.) 

Tax  ^  public  charity  —  exemption. 

The  real  estate  belonging  to  an  institu- 
tion of  purely  public  charity  is  exempt  from 
taxation  only  when  used  excliuively  for 
charitable  purposes,  and,  if  such  real  estate 
is  rented  for  commercial  and  residence  pur- 

Headnote  by  the  Court. 

Note.  ^  As  to  effect  of  using  property  of 
religious,  charitable,  or  educational  institu- 
tion in  secular  business  or  for  revenue,  upon 
its  right  to  exemption  from  taxation,  see 
note  to  Com.  v.  Lynchburg  Y.  M.  C.  A.  50 
L.R.A.(N.S.)  1197. 

Generally,  a/ to  exemption  of  property  of 
Young    Men's    Christian    Association,    see 
note  to  Y.  M.  C.  A.  v.  Parish,  ante,  272. 
L.R.A.1916D. 


poses,  it  is  not  exempt,  although  the  income 
arising  from  such  use  is  devoted  wholly  to 
the  purpose  of  the  charity. 
For  other  eaaea,  gee  Twees,  I.  f,  S,  m  Dig. 
1-S2  N.  B. 

(Wanamaker,  J.,  dissents.) 

(June  4,  1915.) 

ERROR  to  the  Circuit  Court  for  Caytr 
hoga  County  to  review  a  judgment 
affirming  a  judgment  of  the  Court  of  Com- 
mon Fleas  sustaining  a  demurrer  to  a  peti- 
tion filed  to  prohibit  the  collection  of  taxes 
on  certain  real  property  in  the  city  of  Cleve- 
land.    Affirmed. 

Statement  by  Nichols,  Ch.  J. 

In  June,  1910,  the  Benjamin  Rose  Insti- 
tute sought  the  remedy  of  injunction  in  the 
common  pleas  court  of  Cuyahoga  county 
against  the  treasurer  and  auditor  of  that 
county  to  interdict  the  collection  of  taxes 
on  certain  real  property  in  the  city  of 
Cleveland ;  it  being  contended  that  the  prop- 
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eity  in  question  was  exempt  from  taxation 
by  favor  of  the  last  clause  of  §  5353,  Gen- 
eral Code,  reading:  "Property  belonging  to 
institutions  of  public  charity  only,  shall  be 
exempt  from  tajcation." 

The  Benjamin  Rose  Institute,  with  a 
board  of  trustees  named  in  the  last  will  and 
testament  of  Benjamin  Rose,  late  of  Cuya- 
hoga county,  was  created  by  such  will,  hav- 
ing for  its  purpose  the  carrying  into  effect 
certain  provisions  thereof  relative  to  the 
distribution  of  the  income  arising  from  the 
property  sought  to  be  exempted  from  taxa- 
tion, among  certain  beneficiaries  designated 
in  the  fourth  item  of  said  will,  in  the  lan- 
guage  following: 

"It  is  my  purpose  to  provide  relief-  and 
maintenance  so  far  as  I  am  able  for  respect- 
able and  deserving,  needy,  aged  people,  as 
far  as  practicable,  and  mostly  of  the  Anglo- 
Saxon  race,  and  to  supply  temporary  relief 
and  aid  to  needy,  crippled  children  or 
youth." 

An  elaborate  scheme  of  instituting  and 
managing  the  trust  is  set'  forth  in  great  de- 
tail in  the  will  The  property  in  question 
was  devised  to  the  Citizens'  Savings  &. 
Trust  Company^  a*  trustee,  charged  with 
the  duty  of  holding  and  managing  the  same 
and  paying  over  the  net  income  to  the  insti- 
tute aforesaid. 

That  the  property  so  sought  to  be 
exempted  is  of  great  value  is  evidenced  by 
the  allegation  of  the  petition  that  the 
semiannual  instalment  of  taxes  payable  in 
June,  1810,  amounted  to  the  sum  of  $14,000. 
The  petition  seeking  the  relief  sets  forth 
in  detail  that  no  part  of  said  property  or 
tiie  income  thereof  has  been  diverted  to 
private  use  or  profit,  but  that  said  prop- 
&ty  and  the  funds  arising  therefrom  have 
been  used  exclusively  in  maintaining  and 
prosecuting  the  charities  provided  for  in 
said  will.  It  is  conceded,  however,  by  the 
Benjamin  Rose  Institute,  that  none  of  the 
real  property  sought  to  be  exempted  from 
taxation  is  either  actually  or  directly  occu- 
pied or  used  for  charitable  purposes  of  any 
kind  or  character;  in  fact,  by  stipulation 
of  the  parties,  it  is  agreed  thai  all  of  said 
real  estate,  excepting  a  porti<m  of  small 
value  situated  in  Nottingham,  has  been 
rented  for  residence  and  commercial  pur- 
poses, and  that  the  income  and  rental  there- 
from only  have  been  used  and  are  being 
used  in  maintaining  and  prosecuting  the 
charities  created  by  said  wilL 

The  treasurer  and  auditor  of  Cuyahoga 
county  demurred  to  the  petition  of  the  Ben- 
jamin Rose  Institute,  which  demurrer  was 
sustained  by  the  common  pleas  court,  and 
on  appeal  the  same  action  was  had  in  the 
circuit  court  of  Cuyahoga  coimty. 
L.R.A.1916D. 


Messrs.  N.  O.  Mather,  Squire,  Sanders, 
&  Dempscy,  W.  C.  Boyle,  and  Tbomas 
M.  Klrby  for  plaintiff  in  error. 

Messrs.  Cyrus  Liocher,  John  A.  Kline, 
F.  W.  Green,  G.  A.  Howells,  and  Walter 
D.  Meals  for  defendants  in  error. 

Nichols,  Ch.  J.,  delivered  the  opinion  of 
the  court: 

The  supreme  court  has  been  frequently 
called  upon  to  interpret  the  statutes 
exempting  properties  from  taxation,  and 
quite  an  array  of  reported  cases  on  this 
subject  are  available.  It  is  substantially 
conceded  by  cotmsel  for  the  institute  that, 
under  any  and  all  of  these  former  interpre- 
tations, the  real  property  of  Benjamin  Rose 
so  trusteed  would  not  be  in  the  exempted 
class,  but  it  is  their  contention  that,  by 
virtue  of  the  amendment  of  May  9,  1908, 
to  §  2732,  Revised  Statutes,  and  mure  espe- 
cially of  the  ratification  on  February  15, 
1910,  of  the  report  of  the  codifying  com- 
mission, by  the  general  assembly  of  Ohio, 
all  of  the  property,  both  real  and  personal, 
so  devised  to  the  above-mentioned  public 
charity,  is  wholly  exempt  from  taxation. 
The  adjudications  of  this  court  were  all 
had  prior  to  the  amendment  of  May  9, 
1908;  the  cases,  chronologically  arranged, 
being  Cincinnati  College  v.  State,  19  Ohio, 
110;  Gerke  v.  Purcell,  25  Ohio  St.  229; 
Humphries  v.  Idttle  Sisters  of  the  Poor,  29 
Ohio  St.  201;  Cleveland  Library  Assn.  v. 
Pelton,  38  Ohio  St.  253;  Watterson  v.  Halli- 
day,  77  Ohio  St.  150,  82  N.  E.  962,  11  Ann. 
Cas.  1096.  It  is  quite  evident  that  but 
for  the  amendments  to  the  statutes  of  May 
9,  1908,  and  February  15,  1910,  respective- 
ly, exempting  property,  this  action  would 
not  have  been  instituted.  An  examination 
of  the  several  tax  exemption  statutes  is 
not  only  necessary  for  a  proper  considera- 
tion of  the  case,  but  is  alike  interesting 
and  illuminating. 

Prior  to  the  adoption  of  the  Constitu- 
tion of  1851  the  nature  and.  extent  of 
exemption  from  tax  were  wholly  a  matter 
of  legislative  discretion,  which  was  after- 
wards limited  in  set  terms  by  the.  then  new 
Constitution.  The  original  statute,  under 
the  new  order  of  things,  was  adopted  in 
1852  (see  50  0.  L.  135),  and  provided  that 
"all  buildings  belonging  to  institutions  of 
purely  public  charity,  together  with  the 
land  actually  occupied  by  such  institutions, 
not  leased  or  otherwise  used  with  a  view  to 
profit,"  shall  be  exempted,  etc. 

By  the  revision  of  1880  this  language  was 
carried  into  and  became  a  part  of  §  2732, 
Revised  Statutes  of  Ohio.  In  1894  (see 
91  0.  L.  216)  this  particular  paragraph 
was  amended  and  made  to  read  as  follows: 
"All  buildings  belonging  to  institutions  of 
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purely  public  charity  and  all  buildings  be- 
longing to  and  used  exclusively  for  armory 
purposes  by  lawfully  organized  military  or- 
ganizations which  are  and  shall  continue  to 
be  fully  armed  and  equipped  at  their  own 
expense,  by  law  made  and  subject  to  all 
calls  of  the  governor  for  troops -in  case  of 
war,  riot,  insurrection,  or  invasion,  to- 
gether with  the  land  actually  occupied  by 
such  institutions  and  that  owned  by  and 
used  as  sites  for  such  armory  buildings  of 
said  military  organizations,  not  leased  or 
otherwise  used  with  a  view  to  profit,  and 
all  moneys  and  credits  appropriated  solely 
to  sustain,  and  belonging  exclusively  to, 
said  institutions  and  military  organiza- 
tion." 

In  May,  1908  (99  O.  L.  449),  a  further 
change  was  made,  and  the  paragraph  then 
read:  "All  property  belonging  to  institu- 
tions of  purely  public  charity,  and  all  build- 
ings belonging  to  and  used  exclusively  for 
armory  purposes  by  lawfully  organized 
military  organizations  whicb-are  and  shall 
continue  to  be  fully  armed  and  equipped  at 
their  own  expense  and  by  law  made  sub- 
ject to  all  calls  of  the  governor  for  troops 
in  case  of  war,  riot,  insurrection;  or  in- 
vasion, together  with  the  land  actually  oc- 
cupied by  such  institutions  and  that  owned 
and  used  as  sites  for  such  armory  build- 
ings of  ftaid  military  organizations,  not 
leased  or  otherwise  used  with  a  view  to 
profit,  and  all  moneys  and  credits  a'^pro- 
priated  s<)lely  to  sustain,  and  belonging  ex- 
clusively to,  said  institutions  and  military 
organizations." 

In  February,  1910,  the  report  of  the  codi 
tying  commission  was  adopted  by  the 
legislature  of  Ohio,  and  thereafter  the 
exemption  of  institutions  of  purely  public 
charity  Was  entirely  disassociated  from 
those  of  armory  organizations,  with  which 
they  had  been  classified  since  1804,  ahd 
associated  instead  with  county,  township, 
and  village  infirmaries.  General  Code,  § 
5353.  And  the  exenlption  of  armory  or- 
ganizations was  provided  for  in  separate 
§  53S4,  Gteneral  Code.  An  examination  of 
these  several  enactments  will  disclose  the 
fact  that  from  1852  to  1908,  the  statutes 
read,  "All  buildings  belonging  to  institu- 
tions of  purely  public  charity,"  etc.,  where- 
as in  1908  the  word  "buildings"  was 
changed  to  the  word  "property."  It  is 
around  the  change  of  the  word  "buildings" 
to  "property"  that  counsel  for  the  insti- 
tute seek  to  build  their  case  in  the  first 
instance.  It  mrust  be  noted,  however,  that 
the  language,  "together  With  the  land 
actually  occupied  by  such  institutions,"  re- 
mains intact  in  all  of  the  several  statutes, 
commencing  with  the  original  act  of  1852, 
down  to  and  including  the  act  of  May  9, 
L.R.A.1916D. 


1908.  If  we  eliminate  from  f  2732,  Re- 
vised Statutes,  as  amended  May  9,  1908,  all 
reference  to  armory  organizations,  we  will 
find  it  reading  as  follows:  "All  property 
belonging  to  institutions  of  purely  public 
charity,  .  .  .  togetjier  With  the  land 
actually  occupied  by  such  institutions, 
.  .  .  not  leased  or  otherwise  used  with  t 
view  to  profit," — which  is  precise  in  terms 
with  the  original  act  of  1852,  excepting  the 
change  above  referred  to  of  "buildings"  to 
"property." 

It  is  contended  by  the  Benjamin  Rose  In- 
stitute that  in  the  act  of  May  9,  1908,  the 
words,  "together  with  the  land  actually 
occupied  by  such  institutions,"  have  no 
proper  place  or  significance,  for  the  reason 
that,  since  the  general  assembly  expressly 
exempted  all  property  belonging  to  insti- 
tutions of  purely  public  charity,  this  latter 
phrase  was  not  intended  to  be,  and  cannot 
be  construed '  to  be,  a  limitation  upon  the 
express  provisions  of  the  statute.  With  this 
interpretation  thjs  court  cannot  agree.  If 
these  words  are  to  be  constrned  as  a  limita- 
tion upon  'the  express  provisions  of  the  stat- 
ute as  originally  enacted  and  as  amended 
from  time  to  time,  we  con  find  no  possible 
Warrant  autliortzing  a  different  interpreta- 
tion simply  by  reason  of  the  substitution 
of  the  word  "property"  for  "buildings."  We 
feel  it  to  be  of  significance  that  these  ex- 
press words  of  limitation  were  carried  into 
the  acts  from  1862  t«  1008,  inclusive,  and 
are  a  clear  and  distinct  expression  of  the 
le^slative  will  to  the  effect  that  only  such 
property  as  might  be  actually  occupied  and 
used '  by  the  institution  of  purely  public 
charity,  subject  to  tike  still  further  limita- 
tion that  even  that  property  should  not  be 
leased  or  otherwise  used  with  a  view  to 
profit,  was  to  be  released  from  its  share  of 
the  public  burden  of  taxation.  Tlie  legis- 
lature, from  the  bq^nning  to  the  time  the 
codifying  commission  did  a  little  legislat- 
ing on  its  own  account,  hae  been  consistent 
on  the  subject. 

We  now  approach  a  consideration  of  the 
question  from  qtute  a  more  difficult  angle, 
and  go. to  the  m&in  question,  involving  an 
interpretation  of  §.  5353,  as  passed  in  Feb- 
ruary, 1910,  upon  wbieh  counsel  for  the 
institute  chiefly  rely  in  their  effort  to  ex- 
empt this  property  from  taxation.  Section 
6353  is  as  follows:  "Sec.  6353.  Lands, 
houses  and  other  buildings  belonging  to  a 
county,  township,,  city  or  village,  used  ex- 
clusively for  the  accommodation  or  support 
of  the  poor,  and  property  belonging  to  in- 
stitutions of  public  charity  only,  shall  be 
exempt  from  taxation." 

We  are  concerned,  of  course,  only  in  the 
interpretation  of  the  latter  clause  of  this 
section.     It  will  be  observed  that  neither 
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the  phrase,  "together  with  the  land  actual- 
]y  occupied  by  such  institutions,"  nor  the 
«Uuiae,  "not  leased  or  otherwise  used  with 
a  view  to  profit,"  as  employed  in  g  2732, 
Revised  Statutes,  is  to  b«  found  in  §  5353, 
General  Code,  it  being  stripped  to  the  nar- 
row oontiues  oi  this  Uuoiguage:  "Property 
belonging  to  institutions  of  public  charity 
only,  shall  be  exempt  from  taxation." 

Tliis  language  should  be  interpreted  by 
certain  rules,  one  of  which  is;  "Where  all 
the  general  statutes  of  a  state  are  revised 
and  consolidated,  there  is  a  strong  presump'- 
tion  that  the  same  construction  which  the- 
statute  received  before  revision  should  be 
applied  to  the  enactment  of  its  revised 
form,  although  the  language  may  have  been 
changed."  State  ex  rel.  Baumgardner  v. 
Stockley,  45  Ohio  St.  308,  13  N.  E.  279; 
State  ex  reL  Clough  v.  Shelby  County,  36 
Ohio  St.  326;  and  German-American  Ins. 
Co.  V.  McBee,  86  Ohio  St.  173,  97  N.  £. 
378. 

The  plaintiff  in  error  maintains  that  the 
case  must  turn  upon  the  interpretation  to 
be  givoa  the  words  "belonging  to,"  and  that 
the  test  is  no  longer  one  of  the  actual  occu- 
pancy or  use  of  the  property,  but  simply 
one  as  to  whether  the  institution  adminis- 
tering the  charity  is  the  owner  thereof.  If 
the  ConstitatioD  of  our  state  was  silent  on 
the  subject  of  exemption  of  property  from 
taxation,  and  if  the  general  assembly  had 
the  power  to  handle  the  subject  wholly  at 
its  discretion,  as  it  did  imder  the  Constitu- 
tion of  1802,  we  might  accede  to  the  views 
of  the  counsel  for  the  institute,  especially 
sinoe  the  charity  created  by  Benjamin  Rose 
is  of  such  a  commendable  and  praiseworthy 
character.  That  a  beneficent  public  service 
can  be  and  no  doubt  is  being  rendered  by 
the  institute  cannot  be  questioned,  and  it  is 
entitled  to  a  fair  and  reascmable  interpre- 
tation of  the  statute  under  which  it  asks 
exemption.  This  institute  is  not  seeking  re- 
lief from  sordid  oft  unworthy  motives  of  any 
kind  or  cliaracter,  and  is,  we  believe,  only 
desirous  tliat  its  income  be  not  diminished 
by  the  amount  necessary  to  pay  taxes  there- 
on, in  order  that  it  may  more  effectually 
and  on  a  larger  scale  carry  on  its  kindly 
work.  It  must  be  admitted  by  all  inter- 
ested parties  that  the  charity  created  by 
Benjamin  Rose  does  benefit  the  state,  in 
that  it  affords  relief  to  the  aged  and  needy 
and  to  the  crippled  young,  and  affords  it  in  | 
such  a  manner  as  to  protect  the  beneficiary 
from  the  loss  of  self-respect.  The  testator 
did  render  a  distinct  public  service  in  de- 
TOting  his  immense  fortvme  to  this  purpose^ 
and  did  possibly  render  to  the  state  a  fair 
equivalent  for  the  release  of  his  estate  from 
taxation.  In  view  of  ihe  peculiar  merit  of 
this  charity,  we  lire '  disposed  to  relax  to 
L.R.A.19a6D. 


some  extent  the  rule  of  c<»struction  estab- 
lished in  the  case  of  Cincinnati  College  v. 
State,  supra,  the  second  proposition  of 
which  case  reads:  "All  laws  exempting  any 
of  the  property  in  the  state  from  taxation, 
being  in  derogation  of  equal  rights,  should 
be  construed  strictly." 

But  this  court,  as  well  as  the  general  as- 
sembly, has  certain  limitations;  i.  e.,  those 
recited  in  the  Constitution,  that  gave  both 
bodies  their  very  existence.  The  provision 
on  the  subject  is  (see  §  2,  art.  12) . 
"...  Institutions  of  purely  public 
charity  ...  may,  by  general  laws,  be 
exempted  from  taxation." 

Impressed  with  the  duty  of  interpreting 
this  language  reasonably  and  even  liberally, 
and  giving  the  fairest  and  most  reasonable 
construction  allowable,  we  cannot  extend  to 
it  so  broad  a  meaning  as  to  grant  the  relief 
which  ibe  institute  asks.  The  all  but  uni- 
versal judicial  deliverances  along  the  line 
have  had  the  effect  of  confining  the  exemp- 
tion to  such  property  as  is  directly  used 
and  employed  by  the  institution  in  the 
actual  carrying  on  of  the  business  of  the 
charity.  Perhaps  the  most  thoughtful  and 
beat  reasoned  of  the  cases  outside  of  our 
immediate  jurisdiction  are  to  be  found  in 
Pennsylvania  and  Georgia,  in  both  of  which 
states  the  constitutional  limitations  on  the 
subject  of  exemption  from  taxation  are 
alike  with  ours,  word  for  word.  Reference 
is  made  to  the  cases  of  American  Sunday 
School  Union  ▼.  Philadelphia,  161  Pa.  307, 
23  L.R.A.  695,  29  Atl.  26;  and  Academy  of 
Richmond  County  v.  Bohler,  80  Ga.  159,  7 
S.  E.  633. 

In  the  former  of  these  two  cases  it  is 
observed  by  Mr.  Justice  Dean: 

"By  no  judicial  rule  of  construction  can 
these  words  be  made  to  mean  that  a  com- 
mercial enterprise  is  exempt  because  the 
whole  profit  of  it  goes  into  the  treasury  of, 
and  it  is  carried  on  by,  a  purely  public 
charity.  In  so  far  as  the  institution  is 
charitable,  and  its  revenues  are  derived 
from  the  contributions  of  the  charitable,  it 
is  protected  by  the  Constitution.  But,  if 
such  institution  sees  fit  to  engage  in  trade 
for  the  purpose  of  increasing  its  revenue, 
or  making  any  jtart  of  its  business  'self- 
supporting,'  the  trade  part  of  its  business 
can  be  taxed,  and  ought  to  be." 

"Nor  does  the  fact  that  the  profits  gath- 
ered on  the  coimter  of  the  bookstore  are  de- 
voted to  the  primary  object  of  the  charity, 
which  is  purely  public,  in  any  degree  affect 
the  character  of  the  trading  or  commercial 
enterprise.  Every  dollar  the  society  ex- 
pends is  some  charitable  contributor's  gains 
or  profits  from  some  business  not  charitable. 
If  such  contributor  devoted  the  whole  of 
his  profits  from  the  sale  of  dry  goods,  gro- 
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ceries,  or  books  to  promote  this  particular 
charity,  that  fact  would  not  make  the 
source  of  such  profit  a  purely  public  char- 
ity. And  if,  as  the  master  has  found,  the 
society  was  compelled  to  put  a  part  of  its 
operations  on  a  basis  that  was  self-support- 
ing, by  starting  a  bookstore  to  sell  books 
only  of  a  high  moral  character  and  stand- 
ard p^blications,  that  is  trade.  That  the 
entire  profits  of  this  branch  of  the  business 
are  devoted  to  the  purposes  of  the  charity 
no  more  changes  its  business  nature  than 
if,  instead  of  a  bookstore,  the  society  had 
established  and  carried  on  a  shoestore.  It 
might  have  operated  a  farm  or  rolling  mill 
with  the  same  end  in  view,  to  put  the 
society,  as  the  master  aptly  says,  on  a  basis 
that  was  self  supporting;  but  the  end  would 
not  have  exempted  the  business  from  taxa- 
tion." 

In  the  Georgia  case  it  is  said:  "That  the 
word  'institution,'  both  in  legal  and 
colloquial  use,  admits  of  application  to 
physical  things,  cannot  be  questioned.  One 
of  its  meanings,  as  defined  in  Webster's 
Unabridged  Dictionary,  is  'an  establish- 
ment, especially  of  a  public  character,  af- 
fecting a  community.'  And  one  of  the 
meanings  of  'establishment,'  as  defined  by 
the  same  authority,  is  'the  place  in  which 
one  is  permanently  fixed  for  residence  or 
business;  residence  with  grounds,  furniture, 
equipage,  etc.,  with  which  one  is  fitted  out; 
also,  any  o£Bce  or  place  of  business,  with 
its  fixtures.'  'The  term  "institution"  is 
sometimes  used  as  descriptive  of  an  estab- 
lishment or  place  where  the  business  or 
operations  of  a  society  or  association  are 
carried  on;  at  other  times  it  is  used  to 
designate  the  organized  body.'  Gerke  v. 
Purcell,  25  Ohio  St.  244.  See  also  Abbott's 
Law  Diet,  and  Indianapolis  v.  Sturdevant, 
24  Ind.  391.  ...  A  charitable  institu- 
tion, in  the  ideal  sense,  may  embody  and 
manifest  itself  physically  and  impersonally 
in  a  place  of  business  for  permanent  occu- 
pation, with  all  needful  buildings,  furniture, 
outfit,  and  supplies,  for  the  continuous  exer- 
tion of  its  activities.     .     .     . 

"In  the  case  of  a  poorhouse,  the  realty 
might  embrace,  besides  the  land  covered 
with  the  necessary  buildings,  grounds  for 
recreation,  exercise,  for  pasture  of  the  ani- 
mals, and  even  a  farm  for  the  inmates  to 
cultivate.  The  establishment,  as  a  whole, 
might  embrace  all  these,  with  articles  of 
personalty  to  any  needful  extent  for  supply- 
ing the  inmates  with  all  the  comforts  of 
life,  and  keeping  them  in  a  healthy,  vir- 
tuous, cheerful,  and  contented  state  of 
existence.  We  doubt  not  the  entire  estab- 
lishment, however  extensive  or  composite, 
would  be  exempt  from  taxation  if  used  di- 
rectly and  solely  for  public  charity,  and  not 
LR.A.1916D. 


as  a  source  of  profit  or  income.  .  .  . 
The  scheme  of  exemption  as  to  other  than 
public  property  seems  to  be  this:  To  ex- 
empt all  that  is  used  immediately  and  di- 
rectly as  a  part  of  the  establishment  in  the 
conduct  of  the  regular  business  there  car- 
ried on,  but  not  such  as  may  lie  devoted  to 
other  uses,  such  as  farming,  merchandizing, 
manufacturing,  etc.,  and  from  which  profit 
or  income  is  derived.  It  is  the  use  of  the 
property  which  rendors  it  exempt  or  n<m- 
exempt  not  the  use  of  the  income  derived 
from  it.  Cincinnati  College  v.  State,  19 
Ohio,  110;  Cleveland  Library  Asso.  v.  Pel- 
ton,  36  Ohio  St.  258;  New  Orleans  v.  St 
Patrick's  Hall  Asso.  28  La.  Ann.  512;  De- 
troit Young  Men's  Soc.  v.  Detroit,  3  Mich. 
172;  State,  Elizabeth  Library  Asso.,  Prose- 
cutor, V.  Leester,  28  N.  J.  Eq.  103, 

"Property  used  to  produce  income  to  be 
expended  in  charity  is  too  remote  from  the 
ultimate  charitable  object  to  be  exempt.  If 
property  is  allowed  to  be  used  as  taxed 
property,  it  also  is  to  be  taxed.  If  it  cran- 
petes,  in  the  common  business  and  occu- 
pations of  life,  with  the  property  of  other 
owners,  it  must  bear  the  tax  which  theirs 
bears.  Thus,  if  even  a  synagogue  or  a 
church  were  rented  out  during  the  week  for 
a  storeroom  or  a  shop,  though  divine  serv- 
ice might  be  performed  in  it  on  Saturday 
or  Sunday,  and  though  the  rents  were  all 
appropriated  to  religious  or  charitable  uses, 
its  exemption  would  be  lost.  .  .  .  When 
the  tax  oflScer  goes  forth  to  search  for  tax- 
able property,  all  which  he  finds  employed 
in  the  ordinary  uses  of  common  life,  unless 
it  belongs  to  the  public,  he  is  to  regard  as 
taxable.  When  exemption  is  claimed,  he  is 
not  to  look  for  persons,  natural  or  artificial, 
nor  for  ideal  beings,  but  for  real,  visible 
things,  for  places  of  religious  worship, 
places  of  burial,  institutions  of  purely  pub- 
lic charity,  colleges,  academies,  and  semi- 
naries of  learning,  public  libraries,  and  the 
real  and  personal  estate  used  by  or  con- 
nected therewith,  books,  apparatus,  paint- 
ings, and  statuary  kept  in  public  halls,  etc, 
and,  unless  they  are  in  present  tangible 
existence,  he  cannot  exempt  something  else 
which  he  is  informed  will  be  used  to  pro- 
duce them  hereafter.  In  other  words,  he  is 
not  to  spare  a  form  of  property  not  enumer- 
ated because,  for  the  time  being,  it  repre- 
sents a  part  or  the  whole  of  one  or  more  of 
the  forms  which  are  enumerated.  The  eX' 
emption  is  not  a  release  in  personam,  but 
a  release  in  rem,  and  the  res  to  which  the 
release  applies  must  be  found  and  identified 
by  the  officer,  or  no  exemption  can  be  reeog 
nized." 

We  gather  from  these  two  cases,  as  well 
as  from  the  several  Ohio  cases,  these  two 


Digitized  by 


Google 


BENJAMIN  ROSE  INSllTUTE  ▼.  MYERS. 


1176 


general  and  controlling  rules  of  interpro- 
tation : 

(1)  It  IB  the  use  of  the  property  which 
Tvodtxs  it  ^empt  or  nonexempt,  not  the 
uee  of  the  income  derived  from  it. 

(2)  The  exemption  ia  not  a  release  in 
personam,  but  a  release  in  rem,  and  the  res 
to  which  the  release  applies  must  be  found 
and  identified  by  the  officer,  or  do  exemption 
can  be  recognized. 

We  are  bound  to  apply  these  settled  rules 
of  construction  to  the  case  now  before  us, 
with  the  further  admonishment  that  the 
act  of  1910  must  be  construed  together 
with  the  constitutional  limitation  sur- 
rounding it.  If  we  gave  to  the  last  word 
of  the  general  assembly  on  this  subject  the 
enlarged  scope  that  is  asked,  we  would  so 
interpret  it  as  to  bring  it  in  direct  and 
obvious  conflict  with  tlie  organic  law.  To 
enlarge  upon  a  provision  of  the  ConstitU' 
tion  beyond  the  express  limitation  it  per- 
mits in  the  way  of  privilege  and  immuni- 
ties is  just  as  repugnant  to  the  instrument 
as  it  would  be  for  the  general  assembly  to 
attempt  to  enact  into  law  some  measure 
especially  prohibited  by  the  Constitution. 

The  property  belonging  to  this  institu- 
tion is  being  commercially  used.  It  is  com- 
peting with  other  landlords  in  the  city  of 
Cleveland  in  securing  tenants  for  its  busi- 
ness houses  and  residences.  The  trustees 
of  this  property  would  be  derelict  in  duty 
if  they  did  not  secure  from  the  occupants 
of  these  several  buildings  the  highest  possi- 
ble return.  They  must  keep  these  build- 
ings in  repair,  by  the  express  terms  of  the 
trust,  and  to  do  this  they  must  draw  on 
the  rental  income  therefor.  No  pretense  is 
made  that  the  Citizens'  Savings  &  Trust 
Company,  the  holding  trustee,  is  managing 
this  property  on  any  other  than  strictly 
money-making  principles  consistent  with 
honesty  and  fair  dealing.  The  case  under 
consideration  presents  even  stronger  and 
more  conclusive  reasons  why  this  property 
should  not  escape  taxation  than  did  the 
facts  and  circumstances  which  developed  in 
the  case  of  Cincinnati  College  v.  State,  10 
Ohio,  110,  and  that  case  cannot  be  disre- 
garded as  an  authority  simply  because  the 
court  at  that  time  was  interpreting  a  stat- 
ute without  constitutional  limitations, 
rather  than  a  statute  that  had  its  authority 
directly  from  the  Constitution.  In  that  case 
Caldwell,  J.,  says  at  page  114  of  19  Ohio: 

"This  property  is  most  of  it  leased  and 
used  with  a  view  to  profit.  .  .  .  But 
when  any  society,  no  matter  of  what  kind, 
whether  scientific,  literary,  or  religious, 
enters  the  common  business  of  life,  and  uses 
property  for  the  purpose  of  accumulating 
money,  the  government  slumld,  and  we 
think  the  statute  does,  treat  it  in  the  same 
L.R.A.1916D. 


way  persons  are  dealt  with  who  are  using 
property  in  a  similar  manner,  and  engaged 
in  the  same  business.     .     .     . 

"The  legislature  could  not,  without  a  fla- 
grant violation  of  the  principles  of  equality 
on  which  our  institutions  are  founded, 
make  a  distinction  such  as  is  contiended  for, 
between  the  store  of  the  Cincinnati  College 
and  that  of  an  individual.  .  .  .  As  we 
have  before  intimated,  the  law  applies  to 
the  property  as  it  finds  it  in  use,  and  not 
to  what  may  be  done  with  its  accumula- 
tions in  future." 

In  the  case  at  bar  the  trustee  is  frankly 
and  yet  properly  using  the  property  under 
its  control  for  the  purpose  of  accumulat- 
ing money.  It  is  the  use  of  property  for 
purposes  other  than  making  money  that 
justifies  its  exemption  from  taxation,  and 
all  Constitutions  and  laws  on  this  subject 
are  fairly  replete  with  this  spirit,  and  no 
other.  The  end  sought  is  the  public  good, 
and  not  injustice.  The  small  home  owner, 
struggling  sometimes  amidst  adverse  sur- 
roundings, deserves  consideration  at  our 
hands.  Bis  burden  of  taxation  is  made 
heavier  whenever  property  of  any  kind  is 
withdrawn  from  the  field  of  taxation.  The 
competitors  of  the  trustee,  engaged  in  the 
same  line  of  business  in  the  city  of  Cleve- 
land, are  pursuing  the  necessary  and  com- 
mendable pursuit  of  procuring  a  livelihood. 
They  are  self-supporting  agents  in  the  com- 
munity, entitled  to  consideration  and  fair 
dealing.  They,  together  with  the  small 
home  owner,  pay  their  share  of  the  public 
burden  for  fire  protection,  police  protection, 
the  maintenance  of  courts  of  justice,  and 
the  many  other  instrumentalities  that  so- 
ciety employs  to  make  the  ownership  of  pri- 
vate property  possible.  If  the  institute 
were  to  sell  all  of  the  real  estate  devised  to 
it  for  the  use  of  the  Benjamin  Rose  Insti- 
tute, and  should  assemble  the  proceeds  in 
one,  two,  three,  or  any  number  of  buildings 
wherein  the  objects  of  the  charity  were  to 
be  carried  out,  the  buildings  thus  being 
segregated  and  removed  from  their  present 
commercial  use,  then  they  would  present 
the  ideal  property  subject  to  exemption 
from  taxation.  The  trustee  is  not  engaged 
in  any  respect  in  (diaritable  work,  nor  will 
it  ever  be  so  far  as  the  property  of  Ben- 
jamin Rose  is  concerned.  Nothing  more 
than  the  income  «Mi  ever  be  used  by  the 
institute  to  further  the  purposes  set  forth 
in  the  instrument  creating  it.  Therefore 
the  income,  after  it  is  actually  paid  over 
to  the  institute,  is  the  only  property  be- 
longing to  the  body  that  can  be  held  to  be 
exempt  from  taxation.  In  this  case  the 
income  is  the  res  to  which  the  exemption 
applies. 

We  interpret  the  language  employed  in  § 


Digitized  by 


Google 


1176 


OHIO  SUPREME  COURT. 


5353,  Qeneral  Code,  to  have  tiie  effect  of 
exempting  from  taxatiim  the  property  be- 
longing to  this  institution  only  so  far  aa 
it  is  used  and  employed  by  the  institution 
for  purposes  of  charity.  Any  other  con- 
struction would  require  the  court  to  hold 
that  the  l^islature  exceeded  its  power  and 
directly  violated  the  Constitution.  Mak- 
ing use  of  the  choice  of  two  possible  con- 
structions, we  prefer  the  interpretation  that 
will  permit  the  act  to  survive,  relying  in 
this  connection  upon  the  well-established 
rule  of  interpretation  that,  as  between  two 
possible  interpretations  of  a  provision  which 
is  on  its  face  doubtful,  that  one  which  will 
result  in  sustaining  the  law  as  against  a 
constitutional  objection  will  be  followed,  to 
the  exclusion  of  another  the  effect  of  which 
would  be  to  render  the  law  unconstitutional. 

In  the  case  of  Humphries  v.  Little  Sis- 
ters of  the  Poor,  29  Ohio  St.  201,  the  court 
in  the  second  proposition  of  the  syllabus 
defines  "institution"  in  the  following 
language:  "The  word  'institutions,'  in  the 
sixth  clause  of  §  3  of  the  tax  law,  is  used 
to  designate  the  corporation  or  other  or- 
ganized body  instituted  to  administer  the 
charity,  and  the  real  estate  described  as 
belonging  to  such  institutions  has  reference 
to  property  owned  by  them;  and,  to  entitle 
such  institutions  to  hold  the  property  ex- 
empt from  taxation,  they  must  not  only 
own  it,  but  it  must  be  so  used  as  to  ful- 
fil the  requirements  of  the  statute." 

We  ascertain,  therefore,  that  the  question 
now  before  the  court  is  a  much  broader  one 
than  one  simply  as  to  whether  the  institu- 
tion administering  the  charity  is  the  owner 
thereof,  as  claimed  by  the  trustee  and  insti- 
tute; for  in  the  Humphries  Case,  supra,  the 
court  distinctly  holds  that  the  institution 
must  not  only  own  the  real  estate,  but  it 
must  be  so  used  a»  to  fulfil  the  requirements 
of  the  statute. 

In  conclusion  brief  reference  to  the 
amendment  adopted  in  September,  1912,  to 
§  2  of  article  12  of  the  Constitution,  may 


with  propriety  be  made  here.  The  language 
"institutions  of  purely  public  charity"  has 
been  eliminated,  and  substituted  therefor 
are  the  words  "institutions  used  exclu- 
sively for  charitable  purposes." 

While  the  rij^ts  of  the  parties  to  this 
action,  as  to  all  taxes  assessed  prior  to 
April,  1913,  are  to  be  determined  by  proper 
interpretation  of  the  language  of  the  Con- 
stitution as  it  existed  at  the  time  the  taxes 
attached  as  a  lien  on  the  real  estais  of  the 
institution,  yet  the  court  might  regard  this 
latest  expression  of  the  public  will  as  one 
justifying  a  strict  interpretaticm  of  all  laws 
and  statutes  exempting  property  from  tajca- 
tion.  It  could  not  be  contended  for  one 
moment  that  the  property  is  question  l^ 
any  possible  constitutional  l^islation  oould 
be  exempt  under  the  language  of  amended 
§  2  of  article  12.  Nor  can  it  be  maintained, 
\mder  the  provisions  of  §  2,  article  12,  in 
force  frcmi  1909  to  1913,  that  the  property 
of  Benjamiu  Rose  should  escape  taxation, 
unless  the  decisions  of  our  own  state  are 
to  be  overruled  and  iboae  of  most  of  our 
sister  states  disregarded. 

More  might  be  said,  but  perhaps  more 
than  is  necessary  has  already  been  said. 
When  one  reflects  over  the  many  able  and 
exhaustive  opinions  on  this  and  immediate- 
ly correlated  subjects  already  to  be  found 
in  our  reports,  it  might  be  said  that  this 
particular  exposition  is  a  work  of  superero- 
gation, or  r«.th»  an  attempt  to  gild  gold 
already  refined,  but  the  very  great  import- 
ance and  ever-living  interest  In  the  subject 
fairly  justify  the  labor  devoted  to  it  and 
the  space  it  will  occupy  in  the  archives  of 
the  court. 

The  judgment  of  Circuit  Court  is  ac- 
cordingly affirmed. 

Newman,    Jones,    and   Matthias,    JJ., 

concur. 

Wanamaker,  J.,  dissents. 
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V. 

SAMUEL  £.  ECHOLS. 

(—  Okla.  — ,  165  Pao.  1160.) 

Insurance  —  accident  on  conveyance  — 
double  indemnity. 

1.  In  an  action  upon  an  accident  insur- 
ance policy  providing  a  double  indemnity 
for  any  bodily  injury  caused  solely  by  ex- 

Headnotes  by  Bubjtobd,  0. 
L.R.A.1916D. 


temal,  violent,  or  accidental  means,  while 
the  policy  is  in  force,  and  while  the  insured 
is  in  or  on  a  public  conveyance  provided  by 
a  common  carrier  for  the  regular  trans- 
portation of  passengers,  it  is  not  necessary 
for  a  recovery  of  the  double  indemnity  that 
the  accident  for  which  recovery  is  had 
should  have  been  the  result  of  the  opera- 


Note.  —  For  scope  and  construction  of  the 
provision  in  an  accident  policy  for  indem- 
nity in  case  of  injiiry  while  riding  in  or  on 
a  public  conveyance,  see  notes  to  Primrose 
V.  Casualty  Co.  37  LJLA.(N.S.)  618,  and 
Georgia  L.  Ins.  Co.  v.  Easter,  L.R.A.1915C 
456. 
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tion  or  constnuition  of  the  oonTeyanee  pro- 
vided by  euch  ootnmon  carrier,  if  all  the 
other   oonditions   inyoIvijiK   the   double  ia- 
demnity  be  properly  eetablished. 
For  oth«r  oaget,  see  JnturoMoe,  VI.  b,  S,  «« 

Dig.  ISt  y.  8. 
Appeal  —  exclusion  ot  evidence  —  re- 
versal. 

2.  A  cause  •will  not  be  reversed  for  the 
exclusion  of  evidence,  unless  it  appears  that 
such  exclusion  might  have  been  prejudicial 
to  the  plaintiff  in  error. 

For  other  caaea,  see  Appeal  <md  Error,  VII. 

m,  S,  in  Dig.  l-6i  N.  S. 
Trial  —  interference  \rltb  verdict. 

3.  The  jury  are  the  triers  of  the  facts, 
and  where  their  verdict  is  reasonablj^r  sup- 
ported by  the  evidence,  this  court  will  not 
weigh  the  testimony  to  determine  whether 
or  not  it  would  have  reached  tiie  same  con- 
elusion. 

For  other  case*,  see  Appeal  and  Error,  VII. 
i,  2,  in  Dig.  ISt  N.  S. 

(March  7,  1916.) 

IpRROR  to  the  District  Court  for  Greer 
J  County  to  review  a  judgment  in  plain- 
tiff's favor  in  an  action  brought  to  recover 
indemnity  for  the  loss  of  a  hand  under  the 
terms  of  an  accident  insurance  polity.  Af- 
firmed. 

The  facts  are  stated  in  the  commission- 
er's opinion. 

Messrs.  James  R.  Ross  and  I<.  T>. 
Tbrelkeld  for  plaintiff  in  error. 

Messrs.  A.  R.  Garrett  and  S.  B.  Gar- 
rett for  defendant  in  error. 

Burtord,  C,  filed  the  following  opinion: 

This  was  an  action  by  Samuel  E.  Echols 
against  the  American  Fidelity  Company,  of 
Montpelier,  Vermont,  to  recover  indemnity 
for  the  loss  of  a  hand,  under  the  terms  of 
an  accident  policy  issued  by  the  plaintiff  in 
error  in  his  favor.  A  trial  was  had  to  the 
jury,  and  a  verdict  returned  in  favor  of 
the  defendant  in  error  (plaintiff  in  the  court 
below),  which  verdict  was  approved  by  the 
court,  and  judgment  rendered  thereon. 

It  is  alleged  as  error:  First,  that  the 
plaintiff  was  allowed  to  recover  a  double 
indemnity,  which  was  not  justified  under 
the  terms  of  the  policy;  second,  that  cMn- 
petent  questions  on  hehalf  of  tiie  plaintiff 
in  error  were  excluded  by  the  oourt;  third, 
that  the  demurrer  of  the  plaintiff  in  error 
to  the  evidence  should  have  been  sustained. 

1.  The  evidence  on  the  part  of  the  defend- 
ant in  error  in  the  oourt  below  tended  to 
show  that  he  was  injured  by  the  accidental 
discharge  of  a  shotgun  while  he  was  a  pas- 
senger upon  a  regular  passenger  train  oper- 
ated by  the  Wichita  Falls  &  Northwestern 
Railway  Company.  The  policy  provided  in 
part  as  follows:  "American  Fidelity  Com- 
pany of  Montpelier,  Vermont,  .  «  .  here- 
LJtA.l»16D. 


by  agrees  to  indemnify  tibe  insured  against 
bodily  injury  caused  solely  by  external, 
violent,  or  accidental  means  while  this 
policy  is  in  force,  suicide,  sane  or  insane 
not  included,  in  the  sum  specified  in  §  1 
of  schedule  6;  or  if  sudi  bodily  injury  is 
sustained  while  the  insured  is  in  or  on  a 
passenger  elevator  or  public  c(Hiveyanoe 
provided  by  a  common  carrier  for  the  regu- 
lar transportartion  of  passengers,  or  is  in 
consequence  of  the  burning  of  a  building  or 
its  destruction  by  a  tornado  or  cyclone 
while  the  insured  is  therein,  in  the  sum 
specified  in  §  2  of  schedule  A." 

After  providing  for  an  indemnity  for  to- 
tal or  partial  disability,  the  policy  then  pro- 
ceeds: "If  the  injury  causing  such  total 
or  partial  disability  is  sustained  while  in- 
sured is  in  or  on  a  passenger  elevator  or 
public  c<mveyance  provided  by  a  common 
carrier  for  the  regular  transportation  of 
passengers,  or  is  in  the  consequence  of  the 
burning  of  a  building,  or  its  destruction 
by  a  tornado  or  cyclone,  while  the  insured 
is  therein,  the  company  will  pay  for  the 
period  of  such  disability  double  the  weekly 
indemnity  above  provided." 
■  It  is  insisted  by  plaintiff  in  error  that 
"it  was  never  contemplated  by  the  insur- 
ance company  that  executed  and  delivered 
this  policy  tiiat  the  beneficiary  would  be 
entitled  to  receive  double  indemnity  if  he 
accidentally  maimed  himself  while  on  a 
train.  .  .  .  He  did  not  lose  his  hand 
in  consequence  of  being  on  a  train.  He  did 
not  sustain  the  loss  of  his  hand  in  conse- 
quence of  any  extra  hazard  incident  to  trav- 
ding  in  this  way." 

The  intention  of  the  parties  in  a  case  of 
this  sort  must  be  gathered  from  the  terms 
of  the  written  contract  into  which  they 
have  entered.  There  is  no  limitation  there- 
in to  the  effect  that  the  accident  for  which 
the  double  indemnity  is  paid  shall  be  the 
result  of  the  operation  or  construction  of 
any  of  the  conveyances  mentioned  therein. 
The  policy,  by  its  terms,  affords  the  double 
indemnity  for  "bodily  injury  caused  sole- 
ly by  external,  violent,  or  accidental  means," 
"while  the  insured  is  in  or  on  a  passenger 
elevator  or  public  conveyance  provided  by 
a  common  carrier,  for  the  regular  transpor- 
tation of  passengers."  There  can  be  no 
question  that  the  loss  of  t^e  hand  was  sus- 
tained while  Echols  was  a  passenger  in  a 
public  conveyance  provided  by  a  common 
carrier  for  the  regular  transportation  of 
passengers.  The  language  of  the  policy 
leaves  no  room  for  construction.  Even  if 
it  were  doubtful,  the  settled  rules  of  law 
would  require  us  to  give  it  the  construc- 
tion most  favorable  to  the  insured.  In 
Travelers'  Ins.  Co.  v.  McConkey,  127  U.  S. 
666,  32  L.  ed.  308,  8  Sup.  Ct.  Rep.  1360, 
Mr.  Justice  Harlan,  speaking  for  the  court. 
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said;  "Such  being  the  contract,  the  court 
must  give  effect  to  its  provisions  according 
to  the  fair  meaning  of  the  words  used, 
leaning,  however — where  the  words  do  not 
clearly  indicate  the  intention  of  the  parties 
— to  that  interpretation  which  is  most  fav- 
orable to  the  insured." 

In  Standard  Acci.  Ins.  Co.  v.  Hite,  37 
OkU.  305,  46  L.R.A.(N.S.)  986,  132  Pae. 
333,  this  court  said:  "But  even  were  we  to 
consider  that  the  meaning  of  the  provision 
in  the  light  of  the  facts  before  us  was  in 
doubt  (which  we  do  not),  it  would  be  our 
duty  to  give  to  the  policy  that  construction 
which  would  give  it  effect  rather  than  de- 
stroy it;  the  rule  being  that  where  the 
meaning  of  a  policy  of  insurance  is  ambigu- 
ous, or  if  so  drawn  as  to  be  fairly  suscepti- 
ble of  different  constructions,  it  will  be 
construed  strictly  against  the  insurer,  and 
that  construction  adopted  which  is  most 
favorable  to  the  insured." 

Again  in  Capital  F.  Ins.  Co.  v.  Carroll, 
26  Okla.  286,  109  Pac.  635,  this  court,  after 
announcing  the  same  rule,  says:  "This  is 
a  just  rule,  because  policies  generally,  as  in 
this  case,  are  drawn  by  the  insurer,  and  it 
is  its  language  that  the  court  is  invited  to 
interpret." 

Numerous  other  cases  to  the  same  effect 
are  to  be  found  in  the  decisions  of  this  court. 
It  was  not  error,  therefore,  for  the  court, 
under  the  circumstances  of  this  case,  to 
render  judgment  for  the  double  indemnity 
provided  in  the  policy. 

2.  Error  is  assigned  upon  the  refusal  of 
the  court  to  allow  plaintiff  in  error  to  ask 
certain  questions  upon  cross-examination  of 
the  plaintiff,  Echols.  The  three  questions 
set  out  in  the  brief  related  to  whether  or 
not  certain  suits  had  been  brought  involv- 
ing the  property  of  the  wife  of  the  plaintiff, 
Echols,  and  which,  it  is  insisted,  tended  to 
show  his  Onancial  condition.  As  to  each 
of  these  questions,  if  such  a  suit  had  been 
brought,  the  record  evidence  thereof  was 
the  best.  Aside  from  this,  however,  the 
trial  court  allowed  counsel  for  plaintiff  in 
error  to  examine  the  plaintiff,  Echols,  at 
length  upon  his  financial  condition.  Each 
of  the  three  questions  about  which  com- 
plaint is  made  Yelate  to  the  purported  suit 
brought  against  the  plaintiff's  wife  to  set 
aside  deeds  to  property.  In  this  connection 
the  court  allowed  the  following  question 
and  answer:  . 

Q.  Is  it  not  a  fact  that  for  months  prior 
to  February  S,  1911,  you  anticipated  the 
loss  of  the  only  property  owned  by  yourself 
or  wife? 

A.  No,  sir;  it  is  not  a  fact. 
L.R.A.1916D. 


In  our  judgment  this  question  and  answer 
fairly  cover  the  material  and  admissible  evi- 
dence which  mig^t  have  been  properly  ad- 
duced by  the  excluded  question.  Even  if 
the  questions  were  competent,  still  this 
court  is  not  able  to  say  that  their  exclusion 
worked  any  harm  to  the  plaintiff  in  error. 
It  has  been  held  by  this  court  that  before 
it  will  consider  assignments  of  error  relat- 
ing to  the  exclusion  of  evidence,  there  must 
be  such  showing  in  the  record  as  to  what 
the  excluded  evidence  would  have  been,  that 
the  court  can  say  that  there  was  reversible 
error  in  the  ruling.  See  Gault  v.  Thormond, 
39  Okla.  673, 136  Pac.  742;  Turner  v.  Moore, 
34  Okla.  1,  127  Pac.  487,  and  cases  cited. 
AltJiough  thie  rule  might  not  be  so  strictly 
enforced  with  relation  to  questions  upon 
cross-examination  if  it  could  be  seen  from 
the  question  itself  that  competent  and  ad- 
missible evidence  might  have  been  elicited 
thereby,  yet  a  cause  will  not  be  reversed 
for  the  rejection  of  questions  upon  cross- 
examination,  unless  it  can  be  determined, 
either  from  the  form  of  the  questions  itself 
or  from  an  offer  of  proof,  that  competent 
and  admissible  evidence  might  thereby  have 
been  excluded. 

In  the  case  under  consideration,  the  plain- 
tiff answered  the  third  question  of  which 
complaint  is  made — which  question  em- 
braced.all  the  elements  of  the  other  two — by 
a  denial,  before  an  objection  was  made,  and 
the  objection  was  sustained  after  the  answer 
had  gone  into  the  record.  Although  exclud- 
ed, this  answer  makes  it  apparent  that  the 
testimony  which  might  have  been  elicited 
by  the  question  if  permitted  would  have 
been  of  no  benefit  to  the  plaintiff  in  error. 
We  conclude,  therefore,  that  no  reversible 
error  was  committed  by  such  ruling. 

3.  The  evidence  of  the  plaintiff  in  the 
court  below,  if  believed,  established  all  the 
material  allegations  of  bis  petition.  Under 
such  circumstances  it  was  obviously  not 
error  for  the  trial  court  to  overrule  a  de- 
murrer to  the  evidence.  The  question  of 
the  reasonableness  or  the  probability  of  the 
plaintiff's  testimony  was  one  solely  for  thi^ 
jury.  This  court  will  not  set  aside  the  ver- 
dict of  the  jury  upon  the  weight  of  the  evi- 
dence, although  the  appellate  court  upon 
the  record  might  not  reach  the  same  con- 
clusion as  that  found  by  the  jury.  The  rule 
is  established  beyond  question  in  this  juris- 
diction that  the  appellate  court  will  not  set 
aside  the  verdict  of  a  jury  where  there  is 
any  competent  evidence  reasonably  tending 
to  support  it,  nor  weigh  the  evidence  to 
determine  whether  or  not  the  appellate 
court  would  have  reached  the  same  conclu- 
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sion.     The  jury  heard  the  witnesaes,  aaw 
the  scene  of  the  alleged  accident,  amid  al- 
though the  plaintiff'B  testimony  appears  im- 
probable   upon    the    record,    yet    the    jury        ^  „,  ^n, »«.... 
found  it  was  true,  ita  verdict  was  approved  '      Adopted  in  whole. 


by  an  able  and  conscientious  trial  judge, 
and  it  will  not  be  disturbed  upon  appeal. 
The  judgment  should  be  affirmed. 

Per  Cnrlam: 


RHODE   ISLAND   SUPREMB   COURT. 

ALFRED  HAVVKSLEY 

V. 

THOMAS  PEACE. 

(—  R.  I.  —,  98  Atl.  856,) 

Weapon  —  aoddental  discharge  •—  Ha- 
billty. 

1.  One  is  liable  for  injury  to  another  by 
the  accidental  discharge  of  a  firearm  in  his 
possession,  unless  he  shows  that  the  injury 
was  unavoidable. 

For  other  cases,  see  Negligence,  I.  b,  in 
Dig.  1-52  N.  8. 

Trespass  —  accidental  discharge  of  Are- 
arm  ^  injury. 

2.  Trespass  lies  tor  personal  injuries 
caused  by  the  accidental  discharge  of  a  fire- 
arm in  possession  of  another. 

For  other  ccuea,  see  TreapoM,  I.  a,  in  Dig. 
1-52  y.  B. 

New  trial  >—  injury  by  discharge  of  fire- 
arm. 

3.  The  court  is  not  deprived  of  power  to 
set  aside  a  verdict  in  defendant's  favor  in 
an  action  to  recover  damages  for  accidental 
discharge  of  a  firearm,  and  grant  a  new 
trial,  on  the  theory  that  the  jury  was  re- 
quired to  frame  a  measure  of  care  to  be 
exercised  by  defendant  and  determine 
whether  or  not  he  performed  his  duty,  so 
that  its  decision  cannot  be  disturbed  by  the 
court. 

For  other  cases,  tee  3('etc  Trial,  III.  b,  in 

Dig.  1-52  N.  8. 
Appeal  —  granting  of  new  trial  —  error. 

4.  An  order  granting  a  new  trial  will 
not  be  reversed  if,  upon  the  evidence,  it 
cannot  be  said  that  the  court  was  clearly 
in  error  in  so  doing. 

For  other  cases,  see  Appeal  and  Error,  VIJ. 
i,  7,  in  Dig.  1-52  N.  8. 

(March  22,  1916.) 

EXCEPTION  by  defendant  to  an  order  of 
the  Superior  Court  for  Providence  and 
Bristol  Counties  granting  plaintiff's  motion 
for  a  new  trial  in  an  action  brought  to  re- 
cover damages  for  assault  and  battery. 
Overruled. 

The  facts  are  stated  in  the  opinion. 

Note.  —  As  to  civil  lability  for  injury  by 
negligent  discharge  of  firearms,  see  notes 
to  Siefker  v.  Paysee,  4  L.R.A.(N.S.)  119; 
Rudd  V.  Byrnes,  26  L.R.A.(N.S.)  134;  and 
Annear  v.  Swartz,  L.R.A.1916E,  267. 
L.R.A.1916D. 


Messrs.  Sullivan  ft  SalliTsn  and  John 
J.  Sullivan  for  defendant. 

Messrs.  Irving  Champlln  and  Malcolm 
D.  Champlin  for  plaintiff. 

Baker,  J.,  delivered  the  <9inion  of  the 
court: 

This  is  an  action  of  trespass  for  assault 
and  battery.  The  declaration  contains  two 
counts,  the  first  of  which  alleges  "tiiat  the 
defendant  on,  to  wit,  the  7th  day  of  June, 
A.  D.  1914,  in  Cranst<m,  in  said  county, 
.  .  .  was  then  and  there  possessed  of  a 
gun  loaded  with  gunpowder  and  leaden 
bullets,  which  said  gun,  so  loaded,  he,  the 
defendant,  then  and  there  held  at  or 
towards  the  plaintiff,  and  then  and  there 
with  force  and  arms,  with  one  of  said 
bullets  fired  by  him  from  said  gun,  struck 
and  wounded  the  plaintiff  in  his  left  leg." 

.  The    second    count   charges    assault    and 
battery,  without  specifying  the  manner. 

To  this  the  defendant  pleaded  not  guilty, 
and,  specially,  that  "the  shooting  of  said 
plaintiff  was  an  aocidoit  unavoidable  under 
the  circumstances." 

The  case  was  tried  before  a  court  and 
jury  in  March,  1915,  and  the  jury  returned 
a  verdict  in  favor  of  the  defendant.  Plain- 
tiff duly  filed  a  motion  for  new  trial,  whidi, 
after  a  hearing  thereon,  was  granted.  To 
this  decision  exception  was  taken,  and  the 
case  is  before  this  court  on  defendant's 
bill  of  exceptions,  which  contains  this  sin- 
gle exception. 

The  evidence  at  the  trial  showed  the 
shooting  to  have  been  accidental.  The 
evidence  was  confiicting  as  to  how  it  hap- 
pened. There  was  testimony  to  the  effect 
that  the  plaintiff  with  a  companion  was 
propelling  a  boat  in  a  creek  or  pond,  and 
that  the  defendant,  standing  upon  the  bank 
about  30  feet  away,  shot  at  the  boat  and 
accidentally  hit  the  plaintiff.  The  defend- 
ant's own  account  is  that  he  was  sitting 
on  the  bank  with  the  loaded  rifie  at  his  side, 
on  the  ground,  with  its  butt  back  of  him; 
that  he  took  hold  of  the  barrel  near  the 
muzzle,  and  drew  the  rifle  forward  on  the 
ground  with  the  intention  of  placing  it 
across  his  knees,  and  that  in  so  doing  it 
was  discharged  and  the  plaintiff  was  shot. 

The  initial  subject  of  inquiry  is  as  to  the 
law  which  determines  the  civil  liability  for 
accidental  injuries  resulting  from  the  use 
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of  firearms.  This  precise  question  has  not 
been  passed  upon  by  this  court.  There  is 
an  abundance  of  authority,  however,  upon 
the  question,  all  substantially  along  one 
line.  Faasing  the  case  in  the  Year  Book, 
21  Hen.  VII.  28  a,  where  one  shot  an  arrow 
at  a  mark  which  glanced  from  it  and  struck 
another  and  it  was  held  to  be  trespass,  we 
come  to  Weavo*  t.  Ward,  Hobart,  134,  de- 
cided in  1607.  Weaver  brought  an  action 
of  trespass  for  assault  and  battery  against 
Ward.  The  defendant  pleaded  that  he  was, 
amongst  others,  by  command  of  the  Lords 
of  the  Council,  in  a  certain  band  of  sol- 
diers, and  so  was  the  plaintiff;  and  that 
they  were  skirmishing  with  their  muskets 
charged  with  powder  against  another  band 
of  soldiers,  and  as  they  were  so  skirmish- 
ing, the  defendant  caaualiter  et  per  infor- 
tunium et  contra  voluntatem  suam  in  dis- 
charging his  piece,  did  hurt  and  wound  the 
plaintiff.  Upon  demurrer,  judgment  was 
given  for  the  plaintiff,  for  it  was  held  that 
"no  man  shall  be  excused  of  a  trespass 
.  .  .  except  it  may  be  judged  utterly 
without  his  fault;  aa  if  a  man  by  force 
take  my  hand  and  strike  you;  or  if  here  the 
defendant  had  said  that  the  plaintiff  ran 
across  his  piece  when  it  was  discharging; 
or  had  set  forth  the  case  with  the  circum- 
stances so  as  it  had  appeared  to  the  court 
that  it  had  been  inevitable  and  that  the 
defendant  had  c<Hnmitted  no  negligence  to 
give  occasion  to  the  hurt." 

So,  in  Underwood  v.  Hewson,  1  Strange, 
696  (1724),  it  appears  that  "the  defendwt 
was  uncocking  a  gun,  and,  the  plaintiff 
standing  to  see  it,  it  went  off  aad  wounded 
him,  and  at  the  trial  it  was  held  that  the 
plaintiff  might  maintain  trespass." 

These  two  cases,  particularly  Weaver  v. 
Ward,  have  been  cited  with  approval  in 
numerous  American  reported  cases  relative 
to  injuries  arising  from  the  accidental  dis- 
charge of  firearms,  in  which  essentially  the 
same  rule  as  to  liability  has  been  recog- 
nized. For  example,  in  Tally  v.  Ayres,  3 
Sneed,  677,  while  the  defendant  was  in  the 
act  of  placing  a  loaded  gun  upon  his  arm 
or  shoulder,  from  some  cause  unexplained 
in  the  proof,  the  gun  was  discharged,  killing 
plaintiff's  mare  standing  near  by  hitched 
to  a  post.  In  upholding  a  verdict  for  the 
plaintiff  the  court  said:  "To  constitute  an 
available  defense  in  such  cases,  it  must  ap- 
pear that  the  inj^lry  was  unavoidable,  or 
the  result  of  some  superior  agency,  without 
the  imputation  of  any  degree  of  fault  to 
the  defendant." 

In  Judd  V.  Ballard,  66  Vt.  668,  30  Atl.  96, 
plaintiff  and  def^idant  were  riding  at  the 
rear  end  of  a  large  express  wagon,  partly 
lying  down,  facing  each  other.  While  in 
tiiis  position,  the  defendant  drew  out  his 
L.R.A.1916D. 


revolver  and  disehargcd  it  over  the  whed 
of  the  wagoa,  after  which,  in  some  manner, 
while  the  revolver  was  still  in  his  hands, 
it  was  discharged,  the  ball  taking  effect  in 
the  plaintiff's  knee.  There  was  a  verdict 
for  tiie  plaintiff.  The  court  upheld  it  say- 
ing: "The  shooting  of  the  plaintiff  was  an 
accident,  but  in  no  sense  an  unavoidable 
accident.  It  would  not  have  occurred  but 
for  the  defendant's  carelessness.  The  test 
of  liability  is  not  whether  the  injury  was 
accidentally  inflicted,  but  whether  the  de- 
fendant was  free  from  blame." 

In  Atchison  v.  Dullam,  16  111.  App.  42, 
the  defendant  had  a  dmible-barreled  breach- 
loading  shotgun;  one  barrel  had  been  dis- 
charged. While  the  defendant  was  attempt- 
ing to  insert  a  fresh  cartridge,  the  other 
barrel  went  off  and  severely  injured  the 
plaintiff.  In  sustaining  the  verdict  for  the  . 
plaintiff  the  court  said,  citing,  among 
others,  titree  of  the  above  cases:  "They 
determine  that  if  a  person  is  injured  by 
the  discharge  of  a  gun  in  the  hands  of  an- 
other who  has  entire  control  of  it,  the  bur- 
den is  cast  upon  the  latter  to  prove  that  the 
gun  was  not  fired  at  him  either  intention- 
ally or  negligently,  but  the  result  was  in- 
evitable and  without  the  least  fault  upon 
his  part." 

In  Thompson  on  Negl^nce,  vol.  1,  §  787, 
the  author  says:  "It  has  been  held  on  very 
clear  reasoning,  that  the  accidental  dis- 
charge of  a  gun  in  the  hands  of  a  person, 
whereby  damage  is  inflicted  upon  another, 
is  of  itself  presumptive  evidence  of  negli- 
gence suffici^t  to  take  the  question  to  a 
jury.  When  it  is  oonsidered  that,  to  consti- 
tute a  valid  defense  in  such  cases,  it  must 
appear  that  the  injury  was  unavoidable,  or 
the  result  of  some  superior  agency  without 
the  imputation  of  any  degree  of  fault  upon 
the  person  carrying  the  dangerous  weapon; 
when  it  is  further  considered  that  the  in- 
jury is  one  which  does  not  ordinarily  hap- 
pen where  reasonable  care  is  taken  to  avert 
it, — the  propriety  of  this  conclusion  must 
be  obvious." 

See  also  Morgan  v.  Cox,  22  Mo.  373,  66 
Am.  Dec.  623';  Vincent  v.  Stinehour,  7  Vt. 
62,  29  Am.  Dec.  146;  Wright  v.  Clark,  50 
Vt.  130,  28  Am.  Hep.  496;  Knott  v.  Wag- 
ner, 16  Lea,  481,  1  S.  W.  156;  Bullock  v. 
Babcock,  3  Wmd.  391;  Hankins  v.  Wat- 
kins,  77  Hun,  360,  28  N.  Y.  Supp.  867; 
Beach  v.  Parmeter,  23  Pa.  196;  Jennings 
V.  Fundeburg,  4  McCord,  L.  161;  Morris  v. 
Piatt,  32  Conn.  75;  Welch  v.  Durand,  36 
Conn.  182,  4  Am.  Rep.  66;  Bahel  v.  Man- 
ning, 112  Mich.  24,  36  L.R.A.  523,  67  Am. 
St.  Rep.  381,  70  N.  W.  327,  1  Am.  Neg. 
Rep.  458;  McCleary  v.  Fraatz,  160  Pa.  53a, 
28  AtL  029;  Winaas  v.  Randolph,  160  Pa. 
606,  32  Atl.  622;  Olueok  v.  Sdield,  125  Cal. 
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288,  57  Pac.  1003,  6  Am.  Neg.  Rep.  249; 
8«]taer  v.  Saxton,  71  lU.  App.  229;  Gil- 
more  t.  Fuller,  99  IlL  App.  ZIZ;  Rttdd  t. 
Byrnes,  156  Oal.  636,  26  JjJlLA.CS.S.)  134. 
105  Pae.  957,  20  Ann.  Caa.  124;  Manning 
T.  Jonee,  06  Ark.  350,  129  S.  W.  701;  Sut- 
ton ▼.  Bonnett,  114  Ind.  243,  16  N.  B.  180; 
Chataigne  v.  Bergeron,  10  La.  Ann.  699; 
Harper  v.  Holcomb.  146  Wis.  183, 130  N.  W. 
1188;  State  use  of  Johnston  t.  Cunning- 
ham, 107  Miss.  140,  61  L.R.A.(K.8.)  1179, 
66  So.  116;  Annear  t.  Swartz,  —  Okla.  — , 
L.R.A.  1915E,  267,  148  Pac.  706,  9  N.  C. 
C.  A.  618;  Addison,  Torts,  Am.  ed.  1878, 
vol.  1,  668;  2  Shearm.  &  Redf.  Neg.  4th  ed. 
§  686;  1  Thomp.  Neg.  §§  779,  780;  12  Am.  & 
Eng.  Enc.  Law,  619;   40  Cyc  872. 

The  question  has  sometimes  arisen  as  to 
the  appropriate  action  in  cases  of  this  kind, 
whether  it  should  be  trespass  or  case.  The 
early  actions  were  generally  brought  in 
trespass.  Examination  will  show  that  as 
to  the  American  cases  at  present  in  some  of 
the  older  states,  whose  practice  may  be  said 
to  follow  the  common  law,  the  action  of 
trespass  is  preferably  employed,  while  in 
the  newer  states  and  in  oth^s  which  have 
adopted  codes,  aotions  for  damages  for  inju- 
ries resulting  from  accident  by  shooting  are 
now  generally  in  case.  Brennan  v.  Carpen- 
ter, 1  R.  I.  474,  was  an  action  for  trespass 
OB  the  case  for  an  injury  to  the  plaintiff's 
horse  and  chaise,  hitched  in  a  publio  street, 
caused  l>y  the  defendant  negligently  driv- 
ing his  team  against  them.  After  a  ver- 
dict for  the  plaintiff,  the  defendant  moved 
to  set  aside  the  verdict,  on  the  ground  of 
the  refusal  of  the  trial  court  to  charge  the 
jury  that,  if  they  found  the  injury  was  the 
immediate  effect  of  defendaatfs  act  of  force, 
he  was  not  liable  in  an  action  of  trespass  on 
the  ease  and  the  jury  should  bring  in  a  ver- 
dict of  not  guilty.  From  the  authorities 
the  court  deduced  these  rules,  namely:  "  (1) 
Where  the  injury  complained  of  is  the 
effect  of  n^Iigence,  though  the  force  be 
immediate  or  direct,  the  plaintiff  may 
maintain  his  action  of  trespass  on  the  case, 
or  trespass,  at  his  option.  (2)  But  where 
the  injury  is  the  effect  of  force  direct  and 
intentional,  the  action  must  be  trespass, 
and  not  case." 

As  the  evidence  in  that  case  showed  that 
the  injury  was  unintentional,  the  verdict 
was  upheld.  The  question  of  the  form  of 
action  in  a  case  like  the  one  now  under 
consideration  is  therefore  of  no  importance 
in  this  state. 

It  is  also  generally  held  that  the  form 
of  action  does  not  affect  the  rule  as  to  lia- 
bility. In  AtchisMi  v.  DuUam,  supra,  on 
page  44  of  16  111.  App.,  the  court  says: 
"But  whether  the  liahili^  ol  the  defendant 
is  sought  to  be  enforced  in  an  action  of  tres- 
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pass  or  in  any  action  on  the  case  can  make 
no  particular  difference,  as  the  rule  of  law 
upon  wiiich  the  defendant's  liability  is  to  be 
established  is  the  same  in  either  form  of 
action." 

In  Morgan  v.  Cox,  supra,  the  action  was 
of  the  nature  of  case.  The  court,  after  com- 
menting on  the  r,ule  of  liability  in  trespass, 
on  page  377  of  22  Mo.  says: 

"The  change  that  has  been  introduced  by 
the  new  code  in  the  remedy  has  not  changed 
the  rules  of  law  as  to  the  liability  of  the 
parties." 

The  reason  of  this  is  that  the  liability  is 
founded  on  negligence  in  both  forms  of 
action.  This  is  well  stated  on  page  87  of 
32  Ccmn.,  in  Morris  v.  Piatt,  supra  (which 
was  a  case  of  shooting),  as  follows:  "We 
have  seen  that  if  the  injury  had  been  con- 
sequential and  the  form  of  action  case,  the 
defendant  would  not  have  been  liable,  and 
the  question  returns  whether  he  can  and 
should  be  holden  liable  because  the  injury 
was  direct  and  immediate  and  the  form  of 
action  is  trespass.  I  think  not,  whether  the 
decision  of  the  question  be  made  upon  prin- 
ciple or  governed  by  authority.  .  .  . 
The  foundation  of  that  liability  in  every 
case  of  accident,  where  it  is  the  result  of 
human  agency  uninfluenced  by  the  opera- 
tions of  nature,  and  the  act  is  lawful,  is 
really  negligence.  This  is  true  of  collisions 
between  vessels  on  the  water,  or  horses  or 
vehicles  and  persons  upon  the  land,  which 
constitute  the  largest  class  of  cases.  .  .  . 
So,  when  a  man  in  firing  at  a  mark  unin- 
tentionally wounds  another,  the  injury  is 
direct  and  the  form  of  action  is  trespass, 
but  the  ground  of  liability  is  negligence  in 
doing  an  unnecessary  and  avoidable  thou^ 
lawful  act,  without  that  extraordinary  de- 
gree of  care  which  the  law  demands  in 
such  circumstaneee,  and  which  would  have 
prevented  the  accident.  Aa  therefore  the 
foundation  of  the  liability  is  the  same  in 
both  cases,  irrespective  and  independent  of 
the  question  whether  the  injury  was  direct 
or  consequential,  there  is  no  reason  for  any 
distinction  in  respect  to  the  justification 
in  the  two  actions." 

'  See  also  Stanley  v.  Powell  [1891]  1  Q.  B. 
86,  60  li.  J.  Q.  B.  N.  S.  62,  63  L.  T.  N.  S. 
809,  39  Week.  Rep.  76,  66  J.  P.  327,  where 
after  a  careful  consideration  of  the  English 
cases,  it  is  held  that  in  a  case  of  accidental 
shooting  neither  case  nor  trespass  could  be 
maintained  unless  the  injury  were  the  re- 
sult of  negligence. 

In  Weaver  v.  Ward,  Hobart,  134,  supra, 
negligence  is  dearly  recognized  as  the  rule 
of  liability  w^en  it  is  said  that  no  man 
shall  be  excused  "except  it  may  be  judged 
utterly  without  his  fault."  Illustrating 
how  a  defendant  might  successfully  excuse 
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his  act,  it  mentions,  among  other  things, 
that  he  might  set  forth  the  case  with  cir- 
cumstances so  as  it  had  appeared  to  the 
court  that  it  had  been  "inevitable."  This 
word  has  been  used  in  some  of  the  reported 
cases  of  accidental  shooting  above  cited  in 
stating  the  degree  of  care  to  be  exercised. 
It  appears  in  the  citation  from  Atchison 
V.  Dullam,  supra.  Of  course  an  inevitable 
accident  furnishes  a  good  defense,  but  we 
do  not  think  it  is  true  that  in  order  to 
constitute  a  defense  in  a  case  of  accidental 
shooting  it  is  necessary  to  show  that  the 
act  was  inevitable,  if  that  word  is  to  be 
taken  in  its  strictest  sense.  It  is  ordinarily 
a  more  emphatic  and  stronger  word  than 
its  synonym  "unavoidable,"  which  we  think 
is  the  more  satisfactory  word  for  use  in 
stating  the  rule  of  liability  in  these  cases. 
See  the  discussion  as  to  the  use  of  the  word 
"inevitable"  in  Stanley  v.  Powell,  supra.  In 
concluding  this  discussion  of  the  law  gov- 
erning the  civil  liability  for  accidental  inju- 
ries resulting  from  the  use  of  firearms  as 
applicable  to  the  present  case,  inasmuch  as 
it  is  admitted  that  the  plaintiff  was  injured 
by  the  discharge  of  a  gun  while  it  was 
being  handled  by  the  defendant,  it  was  in- 
cumbent upon  the  latter,  in  order  to  excuse 
himself  from  liability  for  the  injury,  to 
show  that  the  discharge  was  entirely  with- 
out his  fault,  and  that  it  happened  by  acci- 
dent unavoidable  by  him. 

One  other  point  raised  by  the  defendant 
remains  for  consideration.  Ordinarily, 
whether  or  not  the  person  causing  sudi  an 
injury  used  the  care  required  of  him  in 
the  circumstances  is  a  question  for  a  jury. 
1  Thomp.  Neg.  §  780.  See  McCIeary  v. 
Frantz,  160  Pa.  535,  28  Atl.  929,  and  Moe- 
bus  V.  Becker,  46  N.  J.  L.  41.  These  two 
cases  and  the  one  following  are  cited  on 
defendant's  brief.  In  Winans  v.  Randolph, 
169  Pa.  606,  32  Atl.  622,  which  was  a  case 
of  accidental  shooting,  there  was  a  verdict 
for  the  plaintiff.  In  its  opinion,  affirming 
the  judgment  below,  the  court  said: 
"Where  the  standard  of  duty  is  not  fixed, 
but  varies  with  the  circumstances  as  de- 
veloped by  the  testimony,  the  question  of 
negligence  is  for  the  jury.  No  fixed  stand- 
ard could  be  applied  to  the  facts  of  this 
case." 

There  is  a  similar  statement  in  McCIeary 
v.  Frantz,  supra,  in  which  a  verdict  for 
the  plaintiff  was  upheld,  and  which  was 
before  the  court  on  exceptions  of  defendant 
to  his  request  to  charge,  certain  of  which 
asked  for  the  direction  of  a  verdict  in  his 
favor  on  account  of  plaintiff's  contributory 
ncgligencjB. 

The  defendant  in  the  present  case,  claim- 
ing that  it  is  a  case  in  which  the  standard 
of  duty  is  not"flxed  by  law,  says  in  his 
I..R.A.1916D. 


brief:  "Being  a  case  in  which  the  jury 
itself  had  to  frame  a  measure  of  care  to  be 
exercised  by  defendant  and  fix  a  standard 
of  duty  to  be  r^arded  by  defendant,  and 
then  compare  the  actual  conduct  of  defend- 
ant with  such  measure  or  standard  fixed 
by  itself,  the  conclusion  of  the  jury  is  con- 
clusive, and  not  to  be  disturbed  by  the  trial 
justice." 

This  statement  is  in  effect  that  in  suci) 
case  on  a  motion  for  a  new  trial,  although 
the  trial  judge  may  be  of  opinion  that  "the 
jury  .  .  .  failed  to  respond  truly  to 
the  real  merits  of  the  controversy,"  and 
"that  the  verdict  fails  to  administer  sub- 
stantial justice,"  he  is  without  power  to 
disturb  the  verdict.  There  is,  of  course, 
no  merit  in  such  a  claim. 

We  think  the  statement  in  Winans  v. 
Randolph,  that  in  cases  of  this  kind  "the 
standard  of  duty  is  not  fixed,  but  varies 
with  the  circumstances,"  is  inapt  and  mis- 
leading. As  has  already  been  shown,  there 
is  an  established  standard  of  duty  imposed 
upon  those  handling  firearms.  To  excuse 
an  injury  caused  by  one  handling  them,  it 
must  alppear  that  the  injury  was  unavoid- 
able by  him.  The  rule  is  of  necessity  a 
general  one.  An  attempt  to  fashion  rules 
of  conduct  for  all  possible  future  emergen- 
cies, would  be  futile.  Human  foresight  can- 
not provide  by  a  specific  rule  how  individ- 
uals are  to  conduct  themselves  in  order  to 
escape  liability  in  the  almost  infinite  variety 
of  conditions  and  circumstances  under 
which  accidents  caused  by  them  may  oc- 
cur. Accordingly,  in  cases  of  accidental 
shooting  the  question  of  negligence  is  held 
to  be,  primarily  at  least,  for  th«  jury  to 
determine  by  applying  said  rule  to  the  faets 
as  found  by  them  in  their  consideration  of 
the  testimony.  The  same  thing  is  true  in 
most  cases  of  every  kind  whatsoever 
brought  for  the  recovery  of  damages  for  in- 
juries claimed  to  result  from  negligence. 
It  is  not  clear  that  McCIeary  v.  Frantz  and 
Winans  v.  Randolph  go  beyond  this.  In 
Moebus  V.  Becker,  supra,  the  plaintiff  re- 
quested the  court  to  charge  the  jury  that 
if  th^  believed  from  the  evidence  that  cer- 
tain facts  were  established  the  defendant 
was  guilty  of  negligence.  The  court  refused 
to  BO  charge.  An  exception  was  taken  and 
there  was  a  verdict  for  the  defendant.  The 
court  of  review  said :  "On  this  writ  of  error, 
which  presents  only  the  exception  taken  to 
the  refusal  of  the  court  to  charge  as  re- 
quested, the  case  is  not  in  a  position  to 
decide  the  propriety  of  the  verdict  which  the 
jury  have  found.  The  plaintiff  puts  him- 
self on  the  single  ground  that  it  was  not  a 
proper  ease  for  the  jury,  and  that  the  omirt 
erred  in  submitting  it  to  them." 

While  it  was  held  to  be  a  proper  case  to 
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be  submitted  to  a  jury,  tbe  opinion  clear- 
ly implies  that  the  propriety  of  the  verdict 
rendered  could  have  been  challenged  and 
therefore  that  it  was  not  necessarily  con- 
clusive. 

So  far  as  the  power  of  a  trial  judge  to 
grant  a  new  trial  after  verdict  in  cases  like 
the  one  at  bar  is  concerned,  it  must  be 
held  to  be  the  same  as  in  the  ordinary  case 
where  conflicting  testimony  requires  its  sub- 
mission to  a  jury.  He  is  not  concluded  by 
the  verdict  in  either  case.  His  power  and 
duty  as  to  acting  on  a  motion  for  new  trial 
in 'a  case  like  the  one  at  bar  are  the  same 
as  is  set  forth  in  the  opinions  in  Wilcox  v. 
Rhode   Island   Co.   29    R.   I.   292,   70   Atl. 


913;  Noland  v.  Rhode  Island  Co.  30  R.  I. 
246,  74  AtL  914;  and  HcMahon  v.  Rhode 
Island  Co.  32  R.  I.  237,  78  Atl.  1012,  Ann. 
Cas.  1912D,  1223. 

Was  the  action  of  the  trial  judge  in 
granting  a  new  trial  error?  The  grounds 
of  his  decision  do  not  appear  in  the  record. 
But,  upon  reading  all  of  the  reported  testi- 
mony we  are  not  prepared  to  say  that  he 
was  clearly  in  error,  even  if  the  defendant's 
account  of  the  accident  were  accepted  as 
true. 

Accordingly,  defendant's  exception  is 
overruled,  and  the  case  is  remitted  to  the 
Superior  Court  for  a  new  triaL 


SOUTH   CABOIilNA  SUPRKMB 
COURT. 

J.  W.  ADAMS,  Respt., 

v. 

SOUTHERN  RAILWAY  COMPANY,  Appt. 

(—  S.  C.  — ,  87  S.  E.  1007.) 

Carrier  —  lost  ticket  —  expnisiou  of  pas- 
aeag&c. 

1.  A  carrier  may  expel  from  the  train  a 
passenger  who  fails  to  produce  a  ticket  or 
pay  fare,  although  by  producing  a  baggage 
<dieck  he  shows  that  he  had  a  ticket,  which 
he  claims  to  have  lost. 

For  other  oasea,  see  Carrierr,  II.  k,  i,  b,  tn 

Dig.  ISft  N.  B. 
Same  —  abnslve  lancnage  —  liability. 

2.  A  carrier  may  be  liable  in  damages 
for  using  abusive  language  to  a  passenger 
expelled  from  the  train  for  nonproduction 
of  a  ticket. 

For  other  cases,  see  Carriers,  II.  d,  in  Dig. 
1-5S  X.  B. 

(February  29,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Greoiville  County  in  plaintiff's  favor  in  an 
action  brought  to  recover  damages  for  al- 
leged abusive  language  and  for  unlawful  ex- 
pulsion from  defendant's  train.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Cothram,  Dean,  &  Cothram, 
for  appellant: 

The  passenger's  right  to  ride  depends 
npoA  the  production  of  a  ticket  or  the  pay- 
ment of  fare;  his  immunity  from  ejection  is 
limited  to  a  reasonable  time  to  search  for 
the  ticket,  and  his  explanation  that  he  had 
bought  one,  but  was  unable  to  find  it,  could 
not  entitle  him  to  ride,  but  only  to  a  rea- 


Xote.— As  to  ejection  of  passenger  who 
has  lost  or  mislaid  his  ticket,  see  annota- 
tion following  this  case,  post,  1184. 
L.R.A.]916D. 


sonable  time  for  the  search  before  being 
ejected. 

2  Hutchinson,  Carr.  §  1030;  Chicago  ft 
A.  R.  Co.  V.  Willard,  31  IlL  App.  435; 
Texas  &  P.  R.  Co..v.  Smith,  38  Tex.  Civ. 
App.  4,  84  S.  W.  582;  Bolles  V.  Kansas  City 
Southern  R.  Co.  134  Mo.  App.  696,  115  S. 
W.  459;  Rogers  v.  Atlantic  CSty  R.  Co.  57 
N.  J.  L.  703,  34  Atl.  11,  8  Am.  Neg.  Gas. 
511;  Nutter  v.  Southern  R.  Co.  25  Ky.  L. 
Rep.  1700,  78  S.  W.  470;  Harp  v.  Southern 
R.  Co.  119  Ga.  927,  100  Am.  St.  Rep.  212, 
47  S.  B.  ^06;  Price  v.  Chesapeake  &  0.  R. 
Oo.  46  W.  Va.  538,  33  S.  E.  255;  Missouri, 
K.  4  T.  R.  Co.  V.  Smith,  81  C.  C.  A.  598, 
152  Fed.  608,  10  Ann.  Cas.  939;  Louisville 
&  N.  R.  Co.  V.  Mason,  4  Ala.  App.  353,  58 
So.  963. 

The  plaintiff  had  not  established  his 
rights  as  a  passenger,  and  for  that  reason 
cannot  claim  the  benefit  of  the  rule  which 
requires  extraordinary  care  toward  that 
class. 

Atlantic  Coast  Line  R.  Co.  v.  Barton,  14 
Ga.  App.  160,  80  S.  E.  630,  4  N.  0.  C.  A. 
998. 

Mr.  J.  J.  McSwaln,  for  respondent: 

Plaintiff  as  a  passenger  was  entitled  not 
only  to  transportation,  but  to  courteous  and 
proper  treatment  as  a  human  being  with 
feelings  and  sensibilities. 

Osteen  v.  Southern  R.  Co.  101  S.  C.  532, 
L.R.A.1916A,  666,  86  S.  E.  30. 

The  circuit  judge  properly  referred  to 
the  jury  and  left  it  with  them  to  say 
whether  or  not  it  was  the  highest  degree 
of  care  to  eject  a  passenger  under  Uie  cir- 
cumstances, who  claimed  with  apparent  sin- 
cerity that  he  had  misplaced  bis  ticket. 

Williams  :V.  Atlantic  Coast  Line  R.  Co. 
99  S.  C.  397,  83  S.  E.  604. 

Fifaser,  J.,  delivered  the  opinion  of  the 
court: 
The  plaintiff  bought  a  ticket  at  Green- 
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yille.  South  Carolina,  for  Gaatonia,  North 
Carolina.  He  checked  his  baggage  and  en- 
tered the  train  at  Greenville  for  Gastonia. 
Just  after  the  train  left  Greenville,  the 
ticket  collector  came  to  him  and  asked  for 
his  ticket.  The  plaintiff  told  the  ticket 
collector  that  he  could  not  find  his  ticket. 
The  collector  went  on  through  the  car,  and 
told  the  plaintiff  to  look  carefully  for  it, 
and  he  would  come  back  for  it  later.  When 
the  ticket  collector  returned,  the  plaintiff 
told  him  that  he  had  lost  his  ticket.  The 
collector  then  took  the  plaintiff  to  the  con- 
ductor, who  told  the  plaintiff  he  would  have 
to  produce  the  ticket,  pay  the  cash  fare,  or 
get  off.  The  plaintiff  said  he  knew  he 
would  have  to  get  off,  as  he  had  neither 
ticket  nor  money.  The  plaintiff  testified 
that  he  showed  the  ticket  collector  his  bag- 
gage check,  and  told  him  that,  if  he  had 
not  had  a  ticket,  he  could  not  have  checked 
his  baggage;  that  the  ticket  collector  said, 
"There  are  enough  dead  beats  now."  The 
defendant's  witnesses  denied  the  exhibition 
of  the  baggage  check  and  the  language  con- 
cerning "dead  beats."  After  the  plaintiff 
was  put  off  the  train,  he  found  his  ticket, 
which  was  in  his  pocket,  and  had  been  over- 
looked. 

This  action  was  brought  for  the  insulting 
language  and  the  unlawful  expulsion  from 
the  cars.  At  the  close  of  the  plaintiff's  tes- 
timony the  defendant  moved  for  a  nonsuit 
<m  the  whole  case.  There  were  two  ques- 
tions in  this  case:  (1)  Did  the  defendant 
have  the  right  to  eject  the  plaintiff!  (2) 
If  it  had  the  right  to  eject  him,  did  it  have 
the  right  to  eject  him  as  a  "dead  beatT" 

I.  Did  the  defendant  have  the  right  to 
eject  the  plaintiff!  It  did.  The  presiding 
judge  charged  the  jury  that  the  carrier 
must  heed  the  reasonable  explanations  of 
the  passenger,  and  left  it  to  the  jury  to 
say  whcfther  the  explanation  given  was  rea- 
sonable. The  great  weight  of  authority 
holds  that,  when  a  passenger  loses  his 
ticket,  he  is  entitled  to  a  reasonable  time  to 
find  it,  and,  failing  to  find  it,  he  must  pay 
cash  fare  or  get  off  the  train.  The  reason  is 
that  it  is  in  accord  with  a  reasonable  rule 
and  a  necessary  rule.  If  this  were  not  the 
rule,  one  ticket  would  always  do  for  twa 
The  passenger  who  bought  the  ticket  could 
not  be  put  off,  because  he  had  paid  his 
fare.  The  passenger  who  had  the  ticket 
could  not  be  refused  transportation,  because 
he  had  conclusive  evidence,  and  tite  only 


evidence  available  to  the  passenger,  that  he 
had  paid  Ma  fare.  It  would  not  even  be 
necessary  to  show  collusion,  or  that  there 
should  be  collusion,  because  the  passenger, 
after  he  had  bought  and  paid  for  his  ticket, 
and  checked  his  baggage  on  it,  might  have 
dropped  it  and.  another  could  have  found 
it. 

This  is  not  in  conflict  with  the  Smith 
Case,  88  S.  C.  421,  34  L.R.A.(N.S.)  708,  70 
S.  £.  1057,  nor  the  Teddars  Case,  97  S.  C. 
153,  81  S.  £.  .474.  In  both  of  those  cases 
the  agent  of  the  defendant  had  made  a  mis- 
take in  giving  the  wrong  ticket.  Here  there 
was  no  mistake  or  fault  of  any  sort  on  the 
part  of  the  agent  of  the  defendant.  The 
complaint  alleges  that  the  plaintiff  was  \m- 
nerved  by  the  conduct  and  words  of  the 
ticket  collector  of  the  defendant;  but  the 
plaintiff  said  he  was  unnerved  by  the  loss 
of  his  ticket  (his  own  fault),  and  not  by 
anything  said  to  him  by  the  oflScials  of  the 
train.  This  is  not  in  conflict  with  the  Wil- 
liams Case,  99  S.  C.  397,  83  S.  E.  604.  In 
that  case  the  plaintiff  was  ejected  before 
she  had  time  to  find  her  ticket.  In  this 
case  no  further  time  was  demanded,  and  so 
far  as  the  record  shows  no  further  time 
was  desired.  'Hie  explanation  was  not,  as 
a  matter  qi  law,  a  reasonable  explanation, 
and  that  question  should  not  have  been  sub- 
mitted to  a  jury.  The  bare  fact  that  a 
ticket  is  lost  is  not  a  reasonable  explana- 
tion. 

II.  If  it  had  the  right  to  eject  him,  did 
it  have  the  right  to  eject  him  as  a  "dead 
beat?"  That  raises  the  question:  Was  he 
so  ejected!  It  was  the  province  of  the  jury 
to  determine  the  facts.  Did  the  ticket  col- 
lector use  the  language  ascribed  to  him; 
and,  if  so,  what,  under  all  the  circum- 
stances, did  the  language  meant  A  passen- 
ger may  have  the  right  to  ride.  He  must 
show  his  right  by  competent  evidence.  If 
he  cannot  sliow  it,  he  must  pay  the  cash 
fare  or  get  off.  If  he  does  not  get  off,  he 
may  be  put  off  without  abusive  language. 
Was  abusive  language  used  to  him!  If  he 
was  put  off  with  unnecessary  force,  or  was 
subjected  to  abusive  language,  the  defend- 
ant is  liable.  No  unnecessary  force  ia  in 
evidence,  but  abusive  language  is.  Was  it 
used!    Let  the  jury  say. 

The  judgment  is  reversed. 

Gary,  Ch.  J.,  and  Hydrlck,  Watts,*  and 
Gage,  JJ.,  concur. 


Annotation — Cmnknt  ejection  of  passenger  who  has  lost  or  mislud  his 

'tidceL. 


The  authorities  are  unanimous  in  hold- 
ing that  a  regulation  made  by  a  railroad 
corporation  requiring  passengers  to  ez- 
L.R.A.1918D. 


bibit  their  tickets  when  requested  by  the 
conductor,  and  directing  the  ejection 
from  the  cars  of  those  who  refuse  to  do 
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SO   or   pay   fare,  is   a  reasonable   and 
proper  one. 

So,  by  virtue  of  such  a  regulation,  a 
'Carrier  may  expel  from  a  train  a  pas- 


out  a  ticket,  it  having  been  mislaid  by 
the  baggage  master  after  checking  the 
passenger's  baggage,  and  not  found  be- 
fore the  train  departed,  may  be  expelled 


eenger  who  fails  to  produce  a  ticket  or  i  upon  refusal  to  pay  fare,  and  the  com 


pay  fare,  although  he  may  have  bad  a 
ticket,  which  he  claims  to  have  lost  or 
mislaid.  (As  to  right  of  passenger  to  a 
reasonable  time  to  find  his  ticket,  see 
infra.)  Louisville  &  N.  R.  Co.  v.  Mason 
(1912)  4  Ala.  App.  353,  58  So.  963;  Harp 
V.  Southern  R.  Co.  (1904)  119  Ga.  927, 
100  Am.  St.  Rep.  212,  47  S.  E.  206;  Chi- 
cago &  A.  R.  Co.  V.  Willard  (1889)  31 
HL  App.  435;  Union  Traction  Co.  v. 
Vestal  (1915)  —  Ind.  — ,  110  N.  E.  211; 
Louisville,  H.  &  St.  L.  B.  Co.  v.  Joplin 
(1900)  21  Ky.  L.  Rep.  1380,  55  S.  W. 
206;  Bolles  v.  Kansas  City  Southern  R. 
Co.  (1908)  134  Mo.  App,  696,  115  S.  W. 
459;  Louisville,  N.  &  G.  S.  R.  Co.  v. 
Fleming  (1884)  14  Lea  (Term.)  128; 
Texas  &  P.  R.  Co.  v.  Smith  (1905)  38 
Tex.  Civ.  App.  4,  84  S.  W.  852;  Grand 
Trunk  R.  Co.  v.  Beaver  (1894)  22  Can. 
S.  C.  498;  Duke  v.  Great  Western  R.  Co. 
(1857)  14  U.  C.  Q.  B.  377. 

So,  one  who  gets  on  a  train  knowing 
that  he  has  lost  his  ticket  may  be  ejected 
upon  refusal  to  pay  his  fare,  without 
rendering  the  company  liable  therefor, 
although  the  conductor  knew  that  he  had 
bought  and  paid  for  a  ticket.  Gulf,  C. 
&  S.  F.  R.  Co.  v.  McCormick  (1907)  45 
Tex.  Civ.  App.  425,  100  S.  W.  202. 

And  an  ejection  for  failure  to  produce 
a  ticket  or  pay  fare  is  lawful,  although 
a  passenger  can  prove  by  another  rail- 
way employee  that  he  had  had  a  ticket 
which  he  had  shown  to  such  employee 
in  response  to  the  latter's  request  as  to 
where  he  was  going,  and  that  as  it  was 
handed  back  to  him  it  had  blown  away. 
Harp  V.  Southern  R.  Co.  (1904)  119  Ga. 
927,  100  Am.  St.  Rep.  212,  47  S.  E.  206. 
The  court  stated  that,  had  the  passen- 
ger's money  blown  out  of  his  hand,  it  is 
evident  that  his  misfortune  would  have 
to  fall  upon  himself,  and  not  upon  the 
company,  and  such  loss  would  not  have 
pi-evented  his  lawful  ejection,  and  the 
same  result  would  follow  where  the 
ticket  itself  is  lost,  for  it  might  come 
into  the  hands  of  another,  and  the  com- 
pany might  thereby  be  compelled  to 
carry  two  passengers  for  one  fare.  Be- 
sides, any  rule  allowing  an  excuse  to  be 
substituted  for  a  ticket  would  give  rise 
to  so  much  uncertainty  and  so  many  pos- 
sibilities of  fraud  that  the  court  has 
uniformly  held  that  the  failure  to  pay 
the  fare  or  produce  the  ticket  warrants 
an  ejection. 

Also  one  who  gets  upon  a  train  with- 
L.R.A.1010D.  76 


pany  will  not  be  liable  for  injuries 
caused  by  such  ejectment,  they  being  the 
proximate  result  of  the  passenger's  dis- 
regard of  the  duty  which  he  owed  the 
railroad  company  to  use  ordinary  care  to 
prevent  an  aggravation  of  the  injuries 
resulting  from '  the  negligence  of  the 
company's  agent  in  losing  the  ticket. 
Galveston,  H.  &  H.  R.  Co.  v.  Scott  (1904) 
34  Tex.  Civ.  App.  501,  79  S.  W.  642. 

And  one  may  be  lawfully  ejected  upon 
refusal  to  pay  fare,  although  she  has 
purchased  a  ticket,  but  has  given  it  to 
a  friend  to  keep  for  her,  who  fails  to  get 
on  the  train.    Nutter  v.  Southern  R.  Co. 

(1904)  25  Ky.  L.  Rep.  1700,  78  S.  W. 
470. 

And  where  a  passenger  has  lost  her 
ticket  and  is  without  money,  the  conduc- 
tor is  not  required  to  accept  her  offer 
of  jewelry  as  a  pledge  of  the  pajnnent 
of  the  fare  upon  reaching  her  destina- 
tion, as  such  offer  is  not  tantamount  to 
the  presentation  of  a  ticket  or  tender 
of  money.    Texas  &  P.  R.  Co.  v.  Smith 

(1905)  38  Tex.  Civ.  App.  4,  84  S.  W.  852. 
One  who  loses  the  conductor's  check 

given  to  him  in  place  of  a  ticket  which 
the  conductor  has  taken  up  may  be  re- 
quired to  pay  fare  or  suffer  expulsion. 
Jerome  v.  Smith  (1876)  48  Vt.  230,  21 
Am.  Rep.  125. 

But  in  Haines  v.  Grand  i?ruhk  R.  Co. 
(1913)  29  Ont.  L.  Rep.  558,  15  D.  L.  R. 
714,  it  was  held  that  one  who  loses  the 
hat  check  which  is  given  him  by  the  con- 
ductor upon  taking  up  his  ticket  cannot 
be  expelled  upon  refusal  to  pay  fare, 
under  a  railway  by-law  which  provides 
that  "whenever  and  so  often  as  the  con- 
ductor in  charge  of  any  train  requests 
any  passenger  to  produce  and  deliver  up 
his  or  her  ticket,  such  person  shall  com- 
ply with  the  request,  or  in  default 
thereof  shall  be  deemed  to  be  a  person 
refusing  to  pay  his  fare,  within  the 
meaning  of  §  217  of  the  railway  act  of 
1903,  and  may  be  expelled  from  and  put 
out  of  the  train  as  therein  provided." 
The  court  stated  that  the  provisions  of 
such  by-laws  should  not  be  extended  to 
the  nonproduction  of  a  hat  check,  and 
also  that  no  by-law  of  the  company  was 
offered  in  evidence  which  contained  any 
provisions  as  to  using  hat  checks  or 
which  authorized  or  assumed  to  author- 
ize the  conductor  to  expel  from  his  train 
a  passenger  to  whom  a  hat  check  has 
been  given  in  exchange  for  a  ticket  who 
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does  not  produce  it  on  demand  of  the 
conductor  or  pay  fare. 

In  Butler  v.  Manchester,  S.  &  L.  R.  Co. 
(1888)  L.  B.  21  Q.  B.  Div.  (Eng.)  207, 
one  who  had  lost  his  ticket  was  held  to 
have  been  improperly  ejected  on  refusal 
to  pay  fare.  The  basis  of  the  decision 
was  that  there  was  no  statute  or  by-law 
empowering  a  conductor  to  eject  a  pas- 
senger under  such  circumstances.  It 
was  sought  to  justify  the  ejection  under 
the  following  by-law:  "No  passenger 
will  be  allowed  to  enter  any  carriage 
used  on  the  railway  .  .  .  unless  fur- 
nished by  the  company  with  a  ticket  spe^ 
cif  yiag  the  class  of  carriage  and  the  sta- 
tions for  conveyance  between  which  such 
ticket  is  issued.  Every  passenger  shall 
show  and  deliver  up  his  ticket  to  any 
duly  authorized  servant  of  the  company 
when  required  to  do  so  for  any  purpose, 
and  any  passenger  traveling  without  a 
ticket,  or  failing  or  refusing  to  show  or 
deliver  up  his  ticket,  as  aforesaid,  shall 
be  required  to  pay  the  fare  from  the 
station  whence  the  train  originally 
started  to  the  end  of  his  journey."  But 
it  was  held  that  this  by-law  did  not  au- 
thorize an  ejection,  as  it  imposed  only 
an  obligation  that  the  passenger  pay  the 
fare  from  the  place  whence  the  train 
originally  started  to  the  place  of  his  des- 
tination, and  that,  the  court  considered 
to  be  the  only  contract  the  company  had 
with  the  passenger,  and  it  could  not  be 
extended  by  implication  to  include  the 
right  to  eject  one  who  refused  to  carry 
out  his  obligation,  the  remedy  of  the 
company,  if  any,  being  to  proceed 
against  him  for  the  amount  of  fare  he 
refused  to  pay. 

In  Curtis  v.  Grand  Trunk  R.  Co. 
(1862)  12  U.  C,  C.  P.  89,  a  passenger 
who  had  mislaid  his  ticket  was,  after  the 
conductor  waited  some  time  for  him  to 
find  it,  ejected,  although  as  he  was  being 
led  out  he  offered  to  pay  the  fare.  A 
verdict  for  plaintiff  was  afiSrmed,  as  it 
was  the  second  verdict  that  plaintiff  had 
obtained,  although  the  court  considered 
it  excessive  and  had  some  misgivings  as 
to  defendant's  liability. 

A  conductor  exceeds  his  authority 
where  he  ejects  a  passenger  who  has 
mislaid  his  ticket,  without  demanding 
fare  and  giving  him  an  opportunity  to 
pay  the  same.  Robson  v.  New  York  C. 
&  H.  R.  R.  Co.  (1880)  21  Hun  (N,  Y.) 
387. 

And  a  conductor  has  no  right  to  eject 
a  passenger  who  has  mislaid  his  ticket 
if,  after  a  reasonable  opportunity  to  find 
it,  he  is  willing  and  ready  to  pay  his 
fare.  (N.  Y.)  Ibid. 
L.R.A.1916D. 


CoamntetloB  tieketa. 

A  purchaser  of  a  season  ticket  which 
I  contains  the  condition  that  it  shall  be 
subject  to  inspection  at  any  time  by  the 
conductor,  and  if  lost  or  mislaid  will  not 
be  replaced  by  the  company,  may,  in  case 
the  ticket  is  lost,  be  lawfully  expelled 
from  the  train  on  refusal  to  pay  the  reg- 
ular fare.  Cresson  v.  Philadelphia  &  R, 
R.  Co.  (1875)  11  Phila.  (Pa.)  597.  The 
basis  of  the  decision  was  that  the  con- 
ditions were  lawful,  reasonable,  and 
proper  regulations,  and  that  the  amoont 
saved  by  purchasing  the  ticket  was 
ample  consideration  to  support  the  con- 
tract imported  by  such  conditions. 

So,  a  purchaser  of  a  nontransferable 
commutation  ticket  who  has  lost  it  and 
refuses,  on  accotint  of  such  loss,  to  pay 
his  fare  on  the  train,  may  be  ejected 
under  a  rule  of  the  railroad  company 
requiring  a  conductor  to  eject  from  the 
train  a  passenger  who  refuses  to  produce 
a  ticket  or  pay  his  fare  on  demand. 
Crawford  v.  Cincinnati,  H.  &  D.  R.  Co. 
(1875)  26  Ohio.  St.  580. 

The  holder  of  a  commutation  ticket 
which  contained  an  agreement  that  reg- 
ular fare  should  be  paid  whenever  the 
ticket  was  not  produced  was  ejected 
upon  refusal  to  pay  regular  fare,  where 
he  failed  to  produce  the  ticket  because 
he  had  by  mistake  left  it  at  home. 
Downs  V.  New  York  &  N.  H.  R.  Co. 
(1869)  36  Conn.  287,  4  Am.  Rep.  77. 

And  the  purchaser  of  a  commutation 
ticket  which  stipulates  that  it  shall  be 
shown  to  the  conductors  each  trip,  and 
whenever  required,  may,  if  he  loses  the 
same,  be  refused  admission  to  a  train 
unless  he  pays  the  regular  fare.  Ripley 
V.  New  Jersey  R.  &  Transp.  Co.  (1866) 
31  N.  J.  L.  388. 

In  Rogers  v,  Atlantic  City  R.  Co. 
(1895)  57  N.  J.  L.  703,  34  Ati.  11,  8  Am. 
N^.  Cas.  511,  a  holder  of  a  commuta- 
tion ticket  which  contained  a  stipula- 
tion that  "this  ticket  is  to  be  surrendered 
to  the  conductor  on  the  last  trip  taken 
during  the  period  for  which  it  is  issued," 
on  such  last  trip,  instead  of  exhibiting 
and  retaining  the  ticket  when  passing 
through  the  gate  to  the  train,  by  mistake 
dropped  it  in  a  box  which  was  there  for 
the  reception  of  tickets,  and  it  was  held 
that,  upon  failure  to  pay  fare  demanded, 
he  was  rightfully  ejected.  The  court 
stated  that  "it  is  entirely  obvious  that 
any  other  rule  would  subject  the  con- 
ductors to  the  duty  of  an  examination 
and  adjudication  of  the  rights  of  every 
passenger  who  chose  to  say  that  he  had 
purchased  and  lost  or  mislaid  his  ticket, 
or  that  he  had  delivered  it  to  some  other 
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agent  of  the  company,  from  whom  the 
conductor  would  be  entirely  unable  to 
obtain  any  verification  of  the  truth  of 
the  story  of  the  passenger.  Such  a  rule 
would  be  disastrous  to  the  business  of 
the  railroad  company,  and  it  is  just  such 
consequences  that  the  law  p>ermit8  the 
company  and  the  passenger  to  contract 
against;  and  this,  considered  as  a  con- 
tract or  regulation,  must  be  deemed  rea- 
sonable in  view  of  the  business  of  a 
common  carrier  of  passengers." 

But  the  holder  of  a  commutation 
ticket  containing  an  agreement  that  it 
shall  be  shown  to  the  conductor  when 
required  cannot  be  ejected  without  being 
given  a  reasonable  time  to  find  it,  if  he 
informs  the  conductor  that  he  has  it 
upon  his  person,  but  is  unable  to  find  it 
at  the  time.  Naples  v.  New  York  &  N. 
H.  E.  Co.  (1871)  38  Conn.  557,  9  Am. 
Rep.  434,  8  Am.  Neg.  Cas.  104  The 
court  stated  that  "the  contract  required 
him  to  show  his  ticket  to  the  conductor, 
but  he  was  not  bound  to  do  it  imme- 
diately when  requested.  The  conductor 
knew  the  plaintiff  was  a  commuter,  and 
the  only  question  in  his  mind  was 
whether  the  plaintiff  would  be  able  to 
produce  his  ticket.  The  plaintiff  in- 
formed him  that  he  had  it,  but  was  un- 
able to  find  it  because  it  was  mislaid. 
Under  such  circumstances  the  plaintiff 
was  entitled  to  ride  so  long  as  there  was 
any  reasonable  expectation  of  finding  it 
during  the  trip.  Had  a  reasonable  time 
been  allowed  him  to  find  it,  undoubtedly 
it  would  have  been  found,  for  it  was 
upon  his  person  and  dropped  from  his 
garments  when  he  undressed  himself  to 
retire  that  night."  The  court  distin- 
guished this  case  from  Downs  v.  New 
York  &  N.  H.  B.  Co.  (Conn.)  supra, 
stating  that  "there  the  plaintiff  had  left 
his  ticket  at  home  and  so  informed  the 
conductor.  The  ticket  could  not  by  pos- 
sibility be  produced,  and  the  plaintiff 
knew  it  and  so  did  the  conductor.  De- 
lay in  that  case  would  have  been  of  no 
avaU;  the  fact  was  certain.  The  case 
here  is  directly  the  opposite  to  that  in 
this  important  respect."  And  further 
the  court  said:  "In  the  Downs  Case 
there  was  an  express  stipulation  in  the 
contract  that  he  should  pay  his  fare  for 
the  trip  if  the  ticket  should  not  be 
shown  to  the  conductor  when  requested. 
Here,  there  was  no  such  stipulation.  It 
is  true  the  contract  required  the  plaintiff 
to  show  his  ticket  to  conductors  when 
requested  by  them,  or  when  required  by 
the  rules  of  the  company,  but  it  may 
well  be  questioned  whether  the  breach  of 
such  a  condition  in  the  contract  gave  the 
L.R.A.1916D. 


defendants  the  right  to  eject  him  from 
the  train  when  they  knew  through  their 
conductor  that  he  was  a  commuter,  and 
knew  that  his  inability  to  produce  the 
ticket  arose  simply  from  the  fact  that 
his  ticket  was  mi^aid.  In  the  case  of 
Downs  the  trip  was  virtually  excepted 
from  the  operation  of  the  ticket  by  the 
express  stipulation  in  the  contract  to  pay 
fare  for  the  trip  if  the  ticket  should  not 
be  produced.  The  case  was  the  same 
as  it  would  have  been  if  the  contract 
had  declared  in  express  terms  that  the 
ticket  should  apply  only  to  cases  where 
it  was  produced,  and  all  other  cases 
should  be  exceptied  from  its  operation. 
Downs,  therefore,  was  nothing  more 
than  a  common  passenger  on  the  train 
without  a  conmion  passenger  ticket,  and 
was  liable  to  be  dealt  with  as  a  common 
passenger.  But  here  the  contract  em- 
braced the  trip  as  much  as  it  did  any 
other  trip  that  the  plaintiff  might  make 
on  the  road.  The  plaintiff  agreed  to 
show  his  ticket  in  like  manner  with  other 
passengers.  This  was  required  in  order 
that  the  conductor  might  know  that  he 
was  a  commuter.  But  the  conductor 
knew  the  fact.  The  production  of  the 
ticket  under  such  circumstances  was  the 
merest  formality.  Suppose  the  plaintiff 
had  agreed  with  the  defendants  that  he 
would  show  his  ticket  to  the  conductor 
three  times  during  each  passage  over  the 
road,  and  on  the  trip  in  question  he  had 
shown  his  ticket  twice  to  the  conductor, 
but  when  required  the  third  time  to  pro- 
duce it  the  ticket  happened  to  be  mis- 
laid. Suppose  the  conductor  should  dis- 
tinctly remember  that  the  ticket  had 
been  twice  produced,  and  the  production 
of  it  the  third  time  would  give  him  no 
needful  information.  Would  the  defend- 
ants be  justified  in  ejecting  him  from 
the  train  without  an  express  stipulation 
in  the  contract  that  the  plaintiff  should 
pay  the  fare  for  the  passage  unless  the 
ticket  should  be  three  times  produced  t 
We  think  not.  So  we  think  here.  There 
must  be  something  more  than  the  merest 
technical  breach  of  the  contract  in  order 
to  justify  the  defendants  in  rescinding 
it  so  far  as  it  applied  to  the  trip,  and 
treating  the  plaintiff  as  a  trespasser 
upon  the  train." 
Sleeping  and  parlor  oar  tioliets> 

That  there  are  occasions  when  there 
should  be  exceptions  to  the  general  rule 
that  a  conductor  is  entitled  to  have  either 
a  ticket,  a  pass,  or  money,  was  the  view 
taken  by  the  court  in  Pullman  Palace 
Car  Co.  V.  Reed  (1874)  75  DL  125,  20 
Am.  Rep.  232.    In  this  case  the  passen- 
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ger  had  purchased  a  ticket  entitling'  him 
to  a  berth  in  one  of-  the  company's  sleep- 
ing cars;  this  ticket  he  had  presented 
to  the  porter  of  the  sleeping  car  who, 
after  he  had  assigned  him  to  his  berth, 
returned  the  ticket  to  him.  Before  the 
train  started  the  conductor  demanded 
his  ticket,  and  upon  his  being  unable  to 
find  it,  and  upon  refusal  to  pay  an  addi- 
tional fare  for  the  berth,  he  was  ex- 
pelled from  the  car  despite  the  assur- 
ance of  the  porter  that  he  had  seen  it, 
and  also  the  written  statement  of  the 
ticket  agent  to  whom  the  passenger  had 
gone  before  the  train  started,  that  that 
passenger  had  purchased  a  certain  berth. 
The  ticket  was  found  in  the  morning 
and  returned  to  the  passeng^,  who  had 
been  put  into  a  day  coach.  In  reversing 
the  judgment  for  plaintiff  as  excessive, 
the  court,  being  of  the  opinion  that  ho 
was  entitled  to  recover  only  the  price 
paid  for  his  ticket  and  a  reasonable 
compensation  for  the  trouble  and  incon- 
venience he  suffered  by  being  deprived 
of  his  berth  in  the  sleeping  car,  said: 
"There  is  no  dispute  that  the  conductor 
was  entitled  to  have  from  appellee  either 
a  ticket,  a  pass,  or  money  before  giving 
him  a  berth.  We  think  the  better  rule 
is  to  require  that,  where  the  proof  is 
clear  and  satisfactory,  as  it  was  in  the 
present  case,  the  applicant  for  the  berth 
has  bought  his  ticket,  bat  has  lost  it, 
and  it  is  limited  to  a  particular  berth 
and  trip,  and  the  circumstances  are  such 
that  it  is  reasonably  certain  the  com- 
pany cannot  be  defrauded  by  the  ticket 
being  in  the  hands  of  another,  he  should 
have  the  berth.  But  this  is  not  so  clear 
that  we  can  say  a  company  should  be 
punished  by  large  exemplary  damages 
merely  because  the  employee  failed  to 
recognize  in  the  circumstances  an  ex- 
ception to  the  general  rule  under  which 
he  was  required  to  act,  for  much  may  be 
plausibly  and  forcibly  urged  against  the 
exception.  While  the  ticket  was,  by  its 
terms,  limited  to  a  particular  berth  and 
date,  there  was  nothing  upon  it  by  which 
to  designate  who  was  its  lawful  holder. 
Any  person  having  it  in  possession 
would,  prima  facie,  be  regarded  as  its 
owner  and  entitled  to  the  designated 
berth.  It  does  not  conclusively  follow 
that  the  purchaser  of  such  a  ticket  at  the 
company's  office,  merely  because  he  is 
the  purchaser,  will  use  it  himself.  He 
may  purchase  for  another,  or,  purchas- 
ing for  himself,  may  subsequently 
change  his  mind  and  sell  to  another.  A 
contest  might  thus  arise  between  one 
claiming  the  berth  because  he  had  pur- 
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chased  the  ticket,  and  another  claiming 
it  because  he  was  the  owner  of  the  tieket, 
leaving  the  company  to  act  at  its  peril 
in  deciding  between  them." 

So,  also,  a  purchaser  of  a  seat  in  a 
parlor  car  who,  having  lost  the  tieket, 
procured  from  the  ticket  agent  the  tat- 
ter's personal  card  with  the  statement 
thereon,  "This  gentleman  holds  seat  in 
'Nocomus'  this  P.  u.,  mislaid.  C.  E.  Bene- 
dict," which  he  presented  to  the  con*- 
ductor  with  an  explanation  of  the  cir- 
cumstances, was  held  in  Buck  v.  Webb 
(1890)  58  Hun,  185,  11  N.  Y.  Supp.  617, 
to  have  been  improperly  ejected  in  view 
of  the  fact  that  the  ticket  lost  was  good 
only  for  that  day  and  for  that  train,  and 
that  the  diagram  in  the  condnetor's 
possession  showed  that  the  seat  had 
been  sold,  and  that  no  one  appeared  to 
claim  the  same.  The  court  distinguished 
cases  which  involved  passage  or  fare 
tickets  which  were  not  restricted  to  any 
ear  or  train,  or  were  detached  in  such  a 
manner  as  to  deprive  the  passenger  of 
his  right  to  the  passage,  or  whose  use 
had  been  limited  to  a  time  which  had 
previously  expired. 

But  to  hold  a  sleeping  car  company 
liable  in  damages  for  refusing  to  permit 
a  passenger  to  occupy,  even  <hi  payment 
of  fare,  a  berth  for  which  he  claims  to 
have  purchased  a  ticket  which  he  claims 
to  have  lost,  the  refusal  must  be  shown 
to  be  unreasonable,  where  the  conduc- 
tor's diagram  shows  all  berths  of  the 
class  claimed  are  sold,  even  though  the 
passenger's  claims  are  corroborated  by 
another  passenger.  Armstrong  v.  Pull- 
man Co.  (1914)  —  Miss.  — ,  L.R.A. 
1915B,  1202,  66  So.  283.  The  court 
stated  that  there  is  a  difference  between 
the  right  of  a  passenger  purchasing  an 
ordinary  railroad  ticket  and  the  right 
which  he  obtains  in  buying  a  sleeping 
car  ticket.  The  railroad  ticket  entitles 
him  to  ride  on  a  train  of  the  company. 
A  sleeping  car  ticket  secures  for  him  a 
designated  place  in  a  certain  car  which 
is  reserved  for  his  occupancy.  If  a  rail- 
road ticket  should  be  lost  another  ticket 
could  be  sold  in  its  place  or  cash  fare 
accepted,  and  no  interference  would  re- 
sult with  the  right  of  another  passenger. 
This  will  not  be  so  where  a  sleeping  car 
ticket  is  lost.  A  third  person  may  have 
rights  to  be  considered.  A  sleeping  car 
ticket  is  not  simply  evidence  of  the  p»»- 
senger's  right  to  ride  on  the  train  or  m 
any  car  of  the  train,  but  it  reserves  for 
his  use  a  designated  part  of  the  car 
known  as  a  berth. 
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XUslit    t*    reasonable    tine    to    find 
ticket. 

A  passenger  whose  ticket  has  been  lost 
or  misplaced  has  a  right  to  be  given  a 
reasonable  time  within  which  to  find  the 
ticket  before  he  can  be  ejected.  Louis- 
ville &  N.  R.  Co.  V.  Mason  (1912)  4  Ala. 
App.  353,  58  So.  963,  s.  c.  subsequent  ap- 
peal (1914)  10  Ala.  App.  263,  64  So.  154; 
Chicago  &  A.  B.  Co.  v.  Willard  (1889)  31 
m.  App.  435;  Anderson  v.  Louisville  & 
N.  R.  Co.  (1909)  134  Ky.  343, 120  S.  W. 
298,  20  Ann.  Cas.  920;  Bolles  v.  Kansas 
Cify  Southern  R.  Co.  (1908)  134  Mo. 
App.  696,  115  S.  W.  459;  Hayes  v.  New 
York  C.  &  H.  E.  R.  Co.  (1884)  30  Alb.  L. 
J.  (N.  T.)  469;  Williams  v.  Atlantic 
Coast  Line  R.  Co.  (1914)  99  S.  0.  397,  83 
S.  E.  604. 

In  International  &  Q.  N.  R.  Co.  v. 
Wilkes  (1887)  68  T«x.  617,  2  Am,  St. 
Bep.  515,  5  S.  W.  491,  it  was  held  that 
the  jury  were  justified  in  finding  that 
a  conductor  acted  tiDO  hastily  in  eject- 
ing from  a  car  one  who  claimed  to  have 
mislaid  his  ticket  and  requested  time  to 
search  for  it,  where  only  about  a  minute 
and  a  half  elapsed  between  the  time  the 
conductor  called  for  the  ticket  and  the 
time  the  passenger  was  ejected,  espe- 
cially in  view  of  the  fact  that  the  pas- 
senger had  told  the  conductor  he  had 
shown  it  to  the  brakeman  when  he  en- 
tered the  ear,  and  asked  that  he  call  the 
brakeman  to  verify  such  statement,  but 
the  conductor  refused  to  do  so. 

And  although  an  ejection  is  not  ac- 
companied with  any  insulting  language 
or  rough  handling  of  a  passenger's  per- 
son, a  juiy  will  be  warranted  in  inflict- 
ing punitive  dam^es  if  they  believe 
from  the  evidence  that  a  passenger  had 
a  ticket  and  informed  the  conductor, 
when  he  approached  him  for  it,  that  he 
had  one,  but  that  he  had  misplaced  it, 
and  was  then  endeavoring  to  get  it  and 
produce  it,  and  that  the  conductor,  in 
wanton,  wilful,  and  knowing  disregard 
of  the  passenger's  right  to  be  allowed  a 
reasonable  time  within  which  to  find  his 
ticket,  immediately  stopped  the  train  and 
ejected  the  passenger,  giving  him  no 
chance  to  find  and  produce  his  ticket. 
Louisville  &  N.  R.  Co.  v.  Mason  (1914) 
10  Ala.  App.  263,  64  So.  154. 

But  the  rule  that  a  passenger -rmust  be 
given  a  reasonable  time  within  which  to 
find  a  lost  or  mislaid  ticket  before  he  is 
ejected  cannot  apply  unless  the  conduc- 
tor is  informed  that  such  passenger  has 
lost  or  mislaid  it.  Louisville  &  N.  R. 
Co.  V.  Mason  (1912)  4  Ala.  App.  353,  58 
So.  963.  A  reasonable  time  within  which 
to  produce  a  ticket  which  a  passenger 
L.B.A.1916D. 


has  not  misplaced,  but  has  ready  to  hand 
to  a  conductor,  is  one  thing,  and  a  rea- 
sonable time  which  should  be  allowed  a 
passenger  who  has  misplaced  his  ticket, 
and  in  good  faith  asks  for  time  within 
which  to  produce  it,  is  another  thing. 
When  a  conductor,  in  the  exercise  of 
his  duties,  calls  Upon  a  passenger  to  pro- 
duce his  ticket,  he  has  a  right  to  pre- 
sume, in  the  absence  of  information  to 
the  contrary,  that  the  passenger  has  the 
ticket  convenient  upon  his  person,  and 
that  he  needs  only  that  reasonable  time 
which  a  man  of  ordinary  understanding 
and  intelligence  would  naturally  need  to 
take  it  from  his  person  and  hand  it  over. 
If  the  passenger  needs  more  than  this 
usual  time,  he  should  inform  the  con- 
ductor of  the  circumstances,  and,  if  he 
fails  to  do  so,  and  suffers  by  reason  of 
such  neglect,  it  is  his  fault,  and  not  that 
of  the  conductor. 

Whether  or  not  one  who  has  mislaid 
his  ticket  has  had  a  reasonable  oppor- 
tunity within  which  to  find  it  or  pay 
fare  is  a  question  of  fact  for  the  jury. 
Hayes  v.  New  York  C.  &  H.  R.  R.  Co. 
(1884)  30  Alb.  L.  J.  (N.  Y.)  469. 

And  the  question  of  undue  haste  in 
ejecting  a  passenger  1  mile  from  the 
place  of  departure,  where  she  claimed 
to  have  had  a  ticket,  but  to  have  mislaid 
it,  was  held  to  have  been  properly  sub- 
mitte4  to  the  jury  in  Williams  v.  Atlan- 
tic Coast  Line  R.  Co.  (1914)  99  S.  0, 
397,  83  S.  E.  604,  especially  in  view  of 
testimony  that  the  ticket  was  found 
under  the  seat  after  the  train  had  pro- 
ceeded about  IJ  miles  further. 

The  time  occupied  by  a  passenger  train 
in  running  from  one  regular  station  to 
another  is  amply  sufficient  to  enabk  a 
passenger  using  ordinary  diligence  to 
produce  and  exhibit  his  ticket  to  the  con- 
ductor. Chicago  &  A.  R.  Co.  v.  Willard 
(1889)  31  HL  App.  435. 

Efleet  of  baggage  obeck. 

A  baggage  check  of  itself  does  not 
constitute  a  token  of  one's  rig^t  to  trans- 
portation, who  claims  to  have  purchased 
a  ticket,  but  lost  it,  and  notwithstand- 
ing its  presentation  the  conductor  may 
demand  the  ticket  or  payment  of  cash 
fare,  and  the  refusal  or  failure  to  comply 
with  the  demand  would  justify  him  in 
requiring  such  one  to  leave  the  train. 
Bolles  V.  Kansas  Citv  Southern  R.  Co. 
(1908)  134  Mo.  App.  696,  115  S.  W.  459. 
To  hold  otherwise,  the  court  said,  might 
result  in  subjecting  the  company  to 
fraud  and  imposition,  since  it  would  en- 
able the  purchaser  of  a  ticket  to  sell  it 
after  checking  his  baggage  on  it,  and,  by 
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using  his  baggage  cheek  as  a  token  of 
his  right  to  transportation,  to  defraud 
the  carrier  in  the  transporting  two  pas- 
sengers for  one  fare. 

And  a  passenger  who  has  lost  her 
ticket  and  baggage  check  may  be  law- 
fully expelled  on  refusal  to  pay  fare,  al- 
though she  informs  the  conductor  that 
her  baggage  is  in  the  baggage  car  and 
offers  to  g^  with  him  and  identify  it. 
Texas  &  P.  R.  Co.  v.  Smith  (1905)  38 
Tex.  Civ.  App.  4,  84  S.  W.  852.  The 
court  stated  that  the  fact  that  the  pas- 
senger purchased  a  ticket  upon  which  her 
trunk  was  checked  furnishes  but  a  weak 
and  certainly  unsatisfactory  circum- 
stance in  corroboration  of  her  verbal 
statement  that  she  has  lost  her  ticket; 
that  the  presence  on  the  train  of  the 
trunk  checked  as  she  claims  was  not  in- 
consistent with  the  idea  that  her  ticket 
may  have  been  sold. 

And  see  also  Adaus  v.  Sodtherk  R. 
Co.  ante,  1183. 

'  But  although  a  baggage  check  may  not 
take  the  place  of  a  ticket,  it  tends  to 
corroborate  the  statement  of  a  passenger 
that  he  had  misplaced  his  ticket,  and 
therefore  was  on  the  train  as  a  passen- 
ger, and  so  is  admissible  in  an  action 
for  wrongful  ejection,  as  tending  to  show 
that  the  conductor  acted  hastily  in  the 
face  of  evidence  that  one  was  acting  in 
good  faith  in  claiming  that  he  had  mis- 
placed the  ticket  and  was  not  on  the 
train  as  a  mere  trespasser.  Bolles  v. 
Kansas  City  Southern  R.  Co.  (Mo.) 
supra. 
Plse«  of  •jaetioB. 

Ejection  of  a  passenger  who  has  lost 
or  mislaid  his  ticket  and  refuses  to  pay 
fare  must  be  at  a  regular  passenger  sta- 
tion. Downs  V.  New  York  &  N.  H.  R. 
Co.  (1869)  36  Conn.  287,  4  Am.  Rep.  77; 


Maples  V.  New  York  &  N.  H.  R.  Co. 
(1871)  38  Conn.  557,  9  Am.  Rep.  434,  8 
Am.  N%.  Cas.  104. 

So,  while  a  conductor  has  the  right  to 
eject  passengers  from  a  train  who  have 
innocently  left  their  tickets  in  the  sta- 
tion, yet  he  should  not  wait  until  he  has 
proceeded  some  distance  from  a  station 
and  require  women  passengers  to  alight 
in  a  cut  where  there  is  a  deep  ditch,  so 
that  in  alighting  they  have  to  expose 
their  lower  limbs.  International  &  Q.  X. 
R.  Co.  V.  Hood  (1909)  55  Tex.  Civ.  App. 
334,  118  S.  W.  1119;  s.  c.  snbaeqaent 
appeal  (1909)  57  Tex.  Civ.  App.  497,  122 
S.  W.  569. 

The  jury  must  determine  whether  or 
not  a  conductor  exercises  due  care  in  ex- 
pelling '  a  passenger  who  has  lost  his 
ticket,  from  a  train  at  a  flag  station  at 
which  there  is  no  shelter,  after  dark,  on 
an  unusually  cold  and  stormy  night. 
Tilburg  V.  Northern  C.  R.  Co.  (1907)  217 
Pa.  618,  12  L.R.A.(N.S.)  369,  66  Atl. 
846. 

Biskt  to  deatand  trata  far*. 

Where  one  who  has  lost  his  ticket 
offers  to  pay  the  ticket  fare,  but  refuses 
to  pay  the  train  fare  which  is  demanded 
by  the  conductor,  he  may  be  lawfully 
ejected.  Houston  &  T.  C.  R.  Co.  v.  Faulk- 
ner (1901)  —  Tax.  Civ.  App.  — ,  63  S.  W. 
655. 

But  a  passenger  who  has  purchased  a 
ticket  and  lost  it,  and  offers  to  pay  the 
regular  ticket  fare,  which  is  accepted  by 
the  conductor  without  any  demand  for 
the  excess  permitted  to  be  charged  when 
fare  is  paid  on  the  train,  may  not  upon 
refusing  a  subsequent  demand  for  such 
excess  be  l^ally  ejected  from  the  train. 
Louisville,  H.  &  St.  L.  R.  Co.  v.  Joplin 
(1900)  21  Ey.  L.  Rep.  1380,  55  S.  W. 
206.  J.  H.  B. 
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RE  W.  S.  GLENN,  Appt. 
(—  S.  C.  — ,  88  S.  E.  294.) 

Contempt  —  assault  on  Juror. 

A  witness  is  not  guilty  of  contempt  in 
assaulting  a  juror  for  a  statement  made  by 
the  juror,  after  the  termination  of  the  trial, 
as  to  the  veracity  of  the  witness. 
For  other  caset,  see  Contempt,  I.  a,  in  Dig. 

1-52  N.  S. 

(March  8,  1916.) 

Note.  —  For  misconduct  toward  jurors  as 
contempt,  gee  annotation  following  this  case, 
post,  1193. 
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APPEAL  by  defendant  from  a  judgment 
of  the  Common  Pleas  Circuit  Court  for 
Spartanburg  County  adjudging  him  guilty 
of  contempt  of  court.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Sanders  &  De  Pass,  for  appel- 
lant: 

No  act  done  or  word  spoken  after  a  ease 
is  ended — ^unless  it  be  in  refusing  to  obey 
an  order  of  court— can  be  adjudged  to  be 
contempt  of  court,  even  tkon^  such  word 
or  act  has  reference  to  the  action  of  the 
judge  himself. 

Patterson  v.  Colorado,  205  U.  S.  4«3,  51 
L.  ed.  881,  27  Sup.  Ct.  Rep.  666,  10  Ann. 
Cas.  689;  State  ex  rel.  Atty.  Gen.  v.  Circuit 
Ct.  97  Wis.  1,  38  L.R.A.  564,  65  Am.  St. 
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Rep.  90,  72  N.  W.  103;  Percival  T.  State, 
45  Neb.  741,  50  Am.  St.  Rep.  568,  64  K.  W. 
221;  State  v.  Sweetland,  3  S.  D.  503.  54  N. 
W.  415;  State  Law  Examiners  t.  Hart,  104 
Minn.  88,  17  L.R.A.(N.S.)  585,  116  N.  W. 
212,  15  Ann.  Cas.  107;  State  v.  Young,  113 
Minn.  96,  129  N.  W.  148,  Ann.  Cas.  1012A, 
163;  Storey  ▼.  People,  79  111.  45,  22  Am. 
Rep.  158;  State  v.  Hailey,  2  Strobh.  L.  73. 

But,  in  any  event,  the  rule  to  show  cause 
should  be  discharged.  The  return  of  Mr. 
Glenn  is  duly  verified,  and  no  evidence  is 
<^ered  to  contradict  it  or  to  show  that  it 
is  false.  It  therefore  should  be  accepted 
as  true. 

State  er  rel.  Hay  v.  Famum,  73  S.  O. 
193,  53  S.  £.  85;  Re  Corbin,  8  S.  C.  390; 
9  Cye.  44;  Oster  v.  People,  192  lU.  473,  66 
L.R.A.  462,  61  X.  E.  469.  14  Am.  Crim. 
Rep.  276;  Re  Robinson,  117  N.  C.  533,  53 
Am.  St.  Rep.  696,  23  S.  E.  453;  State  ez 
rel.  Battle  v.  Cape  Fear  Lumber  Co.  72  S.  C. 
322,  51  S.  E.  873. 

Mr.  A.  E.  Hill  for  respondent. 

Watte,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  appeal  from  the  order  of 
Special  Judge  Efird,  presiding  over  the 
court  of  common  pleas  for  the  county  of 
Spartanburg,  adjudging  the  appellant 
guilty  of  contempt  of  court.  It  arose  out 
of  the  fcdlowing  facts:  There  was  a  ease 
tried  on  June  1,  1915.  X.  E.  Screven  was 
foreman  of  the  jury  that  tried  the  case. 
W.  S.  Glenn  was  a  witness  for  the  defense. 
A  verdict  was  rendered  for  the  plaintiff. 
On  the  next  day  after  the  case  was  tried 
and  verdict  rendered,  Mr.  Screven,  while 
coming  from  his  home  to  his  place  of  busi- 
ness, and  while  he  was  off  duty  as  a  juror, 
was  riding  on  the  street  car  and  engaged  in 
conversation  with  a  gentleman,  made  pub- 
licly a  statement  in  reference  to  the  ease. 
In  this  conversation  he  referred  to  Mr. 
Glenn.  This  conversation  was  reported  to 
Glenn,  and  as  reported  it  reflected  upon  his 
character  and  attacked  his  veracity.  Glenn 
sought  an  interview  with  Screven,  and  told 
Screven  what  he  had  heard,  and  demanded 
to  know  if  he  had  used  the  language  attrib- 
uted to  him.  Screven  denied  this,  but  dur- 
ing the  conversation  in  reference  to  the  mat- 
ter they  got  into  a  war  of  words  and  came 
to  blows.  Glenn  struck  the  first  blow,  and  a 
fight  ensued.  After  this,  upon  affidavit  of 
Screven,  a  rule  to  show  cause  was  issued  and 
served  upon  Glenn.  Glenn  made  return  un- 
der oath,  stating  that  the  cause  of  dispute 
bertween  him  and  Screven  was  not  in  any 
manner  in  reference  to  Screven's  act  as  a 
juror,  and  that  the  act  of  Screven  as  a  jur- 
or, or  the  action  of  the  jury  in  rendering  the 
L.R.A.1916D. 


verdict  th^  did,  was  not  in  his  mind,  but 
he  was  actuated  solely  by  what  he  had  been 
informed  Screven  had  publicly  said  about 
him  on  the  street  car  some  twenty-four 
hours  after  the  verdict  had  been  rendered, 
reflecting  upon  his  character  and  veracity. 
On  hearing  the  return  and  affidavit  of 
Screven,  his  Honor  adjudged  him  in  con- 
tempt of  court,  in  that  he  was  interfering 
with  a  juror  in  the  discharge  of  his  duty. 
When  the  case  was  heard  and  return  of 
respondent  had  been  read,  the  following 
took  place: 

The  Court:  Mr.  Sanders,  you  say  Mr. 
Glenn  was  a  witness  In  the  caseT 

Mr.  Sanders:  Yes,  sir. 

The  Court:  And  Mr.  Screven  was  f<H«- 
nuui  of  the  jury? 

Mr.  Sanders:  Yes,  sir. 

Tlie  Court:  And  he  says  he  didn't  know 
he  was  on  the  juryt 

Mr.  Sanders:  No,  sir;  he  says  he  didn't 
think  of  it  at  the  time  he  went  to  him. 
(Argument  by  Mr.  Sanders.) 

The  Court:  I  don't  agree  with  you,  Mr. 
Sanders,  even  if  it  was  five  years  after  the 
court  had  adjourned.  It  is  the  province  of 
the  jury  in  the  trial  of  a  case  to  disbelieve 
anybody  they  see  fit,  or  believe  anybody, 
and  'whenever  that  province  is  trampled 
upon  you  might  as  well  shut  up  the  eourt- 
houses  and  put  pistols  in  the  pocketa  of 
every  man,  and  let  might  rule.  Attorneys 
and  court  officers  and  jurors  must  be  pro- 
tected in  the  dischai|^  o(  their  duty. 

Mr.  Sanders:  But,  your  Honor,  jurors 
have  no  right,  after  the  case  has  been  tried 
and  verdict  rendered,  to  publicly  reflect 
upon  the  integrity  of  a  witness.  I  call  your 
Honor's  attention  to  the  fact  that  a  man 
has  a  right  to  trial  by  jury  on  a  criminal 
charge. 

The  Court:  I  think  Mr.  Glenn  is  guilty 
of  contempt  in  interfering  with  a  juror  in 
the  discharge  of  his  duty.  Stand  up,  Mr. 
Glenn. 

The  appellant  by  seven  exceptions  chal- 
lenges the  jurisdiction  of  the  court  as  well 
as  the  correctness  of  his  Honor's  rulings. 
The  fourth,  fifth,  and  sixth  exceptions  are: 

"4.  In  that  his  Honor  erred,  as  is  re- 
spectfully submitted,  in  ruling  and  holding 
that  the  appellant  was  guilty  of  contempt 
of  court  when  the  facts  show  that  the  alter- 
cation arose  from  a  remark  made  by  Mr.  T. 
E.  Screven  twenty-four  hours  after  the  ver- 
dict had  been  rendered  by  the  jury  of  which 
Mr.  Screven  was  foreman;  said  remark  be- 
ing made  outaide  of  and  away  from  the 
courthouse,  and  reflecting,  as  Mr.  Glenn 
thought,  upon  his  character,  and  not  from 
any  action  of  Mr.  Screven  as  a  juror,  or 
from  any  acti<m  of  the  jury  in  said  cause. 
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"5.  Because  his  Honor  erred  in  not  ruling 
and  holding  that  the  conduct  of  Mr.  Glenn, 
in  seeking  Mr.  Screven,  was  not  on  account 
of  any  act  or  conduct  of  Mr.  Screven  as  a 
juror,  but  was  solely  on  account  of  the  act 
and  conduct  of  Mr.  Screven  as  a  man,  made 
outside  of  tlie  courthouse  and  away  from 
court  room,  at  Mr.  Screven's  place  of  busi- 
ness, and  not  while  Mr.  Screven  was  acting 
as  juror. 

"6.  Because,  it  is  respectfully  submitted, 
his  Honor  erred  in  holding  that  the  appel- 
lant was  guilty  of  contempt  of  court,  in 
that  he  interfered  with  a  juror  in  the  dis- 
charge of  his  duty;  the  error  being,  as  it 
is  respectfully  submitted,  that  Mr.  Qlenn's 
altercation  with  Mr.  Screven  was  not  on 
account  of  any  act  or  conduct  of  Mr. 
Screven  as  a  juror,  but  was  solely  and  en- 
tirely on  account  of  Mr.  Screven's  words, 
act,  and  conduct  as  a  man,  made  outside  of 
the  courthouse  and  away  from  the  court 
room." 

These  exceptions  must  be  sustained. 
There  is  no  pretense  that  Glenn  was  guilty 
of  any  direct  contempt,  he  did  nothing  in 
the  presence  of  the  court,  he  was  not  in  the 
court,  and  nothing  was  done  in  the  pres- 
ence of  the  judge.  There  was  no  resistance 
or  defiance  of  the  court's  power  or  author- 
ity, and  no  di8obedienc.e  of  any  of  the 
court's  orders.  He  simply  had  a  personal 
difficulty  with  Screven  in  reference  to  some 
supposed  remark  Screven  had  made  about 
him,  reported  to  him  as  being  derogatory 
and  reflecting  on  his  personal  character, 
some  twenty -four  hours  after  the  case  in 
which  he  had  been  a  witness  had  been  tried. 
The  altercation  and  fight  did  not  occur 
until  long  after  the  case  was  ended.  There 
is  nothing  in  the  record  that  shows  there 
was  complaining  about  Screven's  conduct 
as  juror.  After  a  case  is  ended,  nothing 
done,  unless  it  is  a  disobedience  of  an  order 
of  the  court,  can  be  adjudged  contempt  of 
court.  No  words  spoken  either  in  reference 
to  judge  or  jury  after  a  case  is  ended  can 
be  construed  as  being  contempt  of  court. 

"When  a  case  is  finished,  courts  are  sub- 
ject to  the  same  criticism  as  other  people, 
but  the  propriety  and  necessity  of  prevent- 
ing interference  with  the  course  of  justice 
by  premature  statement,  argument,  or  in- 
timidation hardly  can  be  denied."  Patter- 
son V.  Colorado,  205  U.  S.  454,  51  L.  ed. 
879,  27  Sup.  Ct.  Rep.  556,  10  Ann.  Cas.  689. 

In  the  case  of  State  ex  rel.  Atty.  Gen.  v. 
Circuit  Ot.  97  Wis.  1,  38  LJI.A.  664,  65  Am. 
St.  Rep.  90,  72  N.  W.  193,  the  court  uses 
the  following  language:  "Important  as  it 
L.R.A.1916D. 


is  that  courts  should  perform  their  grave 
public  duties  unimpeded  and  unprejudiced 
by  illegitimate  influences,  there  are  other 
rights  guaranteed  to  all  citizens  by  our  Con- 
stitution and  form  of  government,  either  ex- 
pressly or  impliedly,  which  are  fully  as  im- 
portant, and  which  must  be  guarded  witli 
an  equally  jealous  care." 

The  general  rule  is  that,  to  constitute  any 
publication  a  contempt,  it  must  have  refer- 
ence to  a  matter  th»i  pending  in  court, 
.  .  .  tending  to  the  injury  of  pending 
proceedings  upon  it,  and  of  the  subsequent 
proceeding.  Percival  v.  State,  46  Neb.  741, 
50  Am.  St.  Rep.  668,  64  N.  W.  221. 

The  case  of  State  v.  Sweetland,  3  S.  D. 
503,  64  N.  W.  415,  was  a  case  where  some 
contemptuous  commeni  was  made  after  the 
case  was  ended.  The  court  held:  "The 
object  of  contempt  proceedings  is,  not  to 
enable  a  judge,  who  deems  himself  ag- 
grieved, to  punish  the  supposed  wrongdoer 
to  gratify  his  own  .  .  .  feelings,  but  to 
vindicate  the  dignity  and  independence  of 
the  court,  and  to  protect  himself,  and  tliose 
necessarily  connected  with  it,  while  a  mat- 
ter is  pending  before  it,  from  insolent  and 
contemptuous  abuso  calculated  to  intimi- 
date, influence,  embarrass,  or  impede  the 
court  in  the  exercise  of  its  judicial  func- 
tions, or  prevent  a  fair  and  impartial  triaL 
If  the  judge  was  unjustly  assailed  by  the 
article  in  question,  he  had  the  same,  and 
only  the  same,  remedies  for  the  redress  of 
the  wrong  which  belonged  to  all  other  citi- 
zens." 

The  record  shows  it  was  an  unfortunate 
misunderstanding  and  difficulty  between 
two  citizens.  When  the  case  was  ended, 
Screven's  duty  as  a  juror  ceased;  and  the 
fact,  even  if  it  were  a  fact,  that  he  had  been 
a  juror,  was  the  inception  of  the  trouble 
in  this  case,  and  would  not  make  Glenn 
responsible  in  contempt  proceedings,  as  the 
case  was  over,  and  no  action  on  his  part 
was  calculated  to  intimidate  or  influence 
the  jury,  as  the  verdict  had  been  returned; 
neither  would  it  in  any  manner  impede 
the  administration  of  justice.  If  Glenn  was 
wrong,  he  can  be  punished  in  the  proper 
way  for  assault  and  battery. 

We  do  not  think  it  necessary  to  consider 
all  of  the  exceptions.  Under  our  view  of 
the  case,  Glenn  should  not  have  been  ad- 
judged guilty  of  contempt  of  court,  and  the 
judgment  is  reversed,  and  rule  discharged. 

Gary,  Ch.  J.,  and  Hydrick,  Fraeer,  and. 
Gage,  JJ.,  concur. 
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Annotation — Misconduct  toward  jurors  as  contempL 


This  note  is  supplemental  to  the  note 
to  Poindexter  v.  State,  46  L.E.A.(N.S.) 
517,  where  the  earlier  eases  are  collected. 

For  misconduct  toward  witnesses  as 
-contempt  of  court,  see  the  note  to  £ran- 
non  V.  Com.  L.R.A.  1915D,  569. 

For  personal  criticism  of,  or  insult  to, 
court  because  of  decision,  after  deter- 
mination of  cause,  as  ground,  for  Con- 
tempt or  disbarment,  see  the  note  to  R« 
Hart,  17  L.E.A,(N.S,)   585. 

Osneemiac  prosp««tlv«  Jiurosa. 

One  is  guilty  of  contempt  of  court 
who,  being  in  the  employ  of  a  traction 
company,  said  to  a  friend  who  was  one 
of  the  jurors  from  which  the  jury  ware 
to  be  selected  in  a  case  in  which  the  com- 
pany was  a  party :  "If  you  can  do  any- 
thing for  the  traction  company  it  will 
be  appreciated."  Houser's  Case  (1914) 
57  Pa.  Super.  Ct.  43.  So,  when  one  said 
to  a  juror  summoned  to  serve  for  the 
week,  that  he  had  a  particular  firiend 
with  a  case  coming  up  that  week,  and 
that  if  the  juror  could  do  anything  for 
him  it  would  be  appreciated,  "try  him 
like  you  would  yourself."  Ex  parte 
Shepherd  (1913)  68  T«t  Crim.  Rep.  443, 
153  S.  W.  628,  where  it  was  held  that, 
if  the  juror  was  disqualified  to  serve, 
this  would  be  immaterial  if,  as  a  matter 
of  fact,  he  was  sex-ving  as  a  juror  when 
approached. 
'  Comcemiiic  Juror*  aeleoted  to  try  the 

case. 

A  friend  of  one  whose  land  is  being 
taken  by  a  trolley  railroad  company  who, 
on  return  from  the  view  of  the  prem- 
ises by  the  jury,  denounces  the  super- 
intendent of  the  trolley  road  to  a  jury- 
man, may  be  punished  for  contempt. 
Qreason  v.  Cumberland  R.  Co.  (1913) 
54  Pa.  Super  Ct.  595. 

But  an  attempt  to  have  a  third  party 
influence  a  juror,  or  get  him  an  inter- 
view with  a  juror,  is  not  a  contempt 
when  the  attempt  came  to  nothing  and 
the  third  party  did  not  intend  it  should. 
Re  Ellison  (1914)  256  Mo.  378, 165  S.  W. 
987. 

A  lawyer  is  guilty  of  contempt  who,  in 
conducting  his  case,  insults  the  foreman 
of  the  jury.  Ex  parte  Pater  (1864)  5 
Best  &  S.  (Eng.)  299,  33  L.  J.  Mag.  Cas. 
N.  S.  142,  10  Jur.  N.  8.  972,  10  L.  T.  N. 
S.  376,  12  Week.  Rep.  823,  9  Cox,  C.  C. 
544,  15  Eng.  Rul.  Cas.  141. 

Of  particular   interest   in  connection 

'jKdth  Re  Olenn,  ante,  1190,  is  the  decision 

in  Reg.  v.  Martin  (1848)  5  Cox,  C.  C. 

(Eng.)  356,  where  a  few  moments  after 
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the  foreman  of  the  jury  had  reached  his 
house  after  a  trial  and  conviction,  the 
brother  of  the  person  convicted  came  to 
the  house  and  challenged  him  to  mortal 
combat  as  having  bullied  the  jury  in  the 
case  of  his  brother,  and  it  was  held  that 
this  was  a  contempt  of  court. 

Ooseetmlac  Eraad  i■^xot». 

After  a  grand  jury  has  considered  the 
evidence  on  a  matter,  and  has  reported 
to  the  court  that  no  indictments  were 
found,  a  petition  for  resubmitment, 
though  containing  groundless  charges  of 
misconduct  on  the  part  of  the  g^nd 
jury,  is  not  a  contempt  of  court,  as  the 
petition  related  to  a  past  transaction, 
although  the  grand  jury  were  still  in 
session.  State  v.  Toung  (1910)  113 
Minn.  96,  129  N.  W.  148,  Ann.  Cas. 
1912A,  163,  where  the  court  said:  "It  is 
elementary  that  publication  in  newspa- 
pers, or  impertinent,  scandalous,  or  con- 
temptuous language  inserted  in  plead- 
ings, affidavits,  or  petitions  filed  in  court, 
concerning  a  pending  cause,  by  which  it 
is  sought  to  influence  the  action  of  the 
court  therein,  and  prevent  a  fair  and 
impartial  hearing,  thus  embarrassing  the 
due  administration  of  justice,  constitute 
a  contempt  of  court,  and  may  be  sum~ 
marily  punished.  But  by  the  weight  of 
authority  the  rule  does  not  apply  to  pro- 
ceedings which  have  been  fully  termi- 
nated, and  brought  to  a  close  by  final 
decision.  And  however  strong  and 
abusive  a  criticism  of  a  court  or  any  of 
its  officers  may'  be,  having  reference  to 
past  proceedings,  the  remedy  is  not  by 
an  exercise  of  the  arbitrary  power  of 
punishment  for  contempt,  but  by  an  ac- 
tion, civil  or  criminal,  for  libel  or  slan- 
der, as  the  case  may  be.  State  Law  Ex- 
aminers V.  Hart,  104  Minn.  88,  17  L.R.A. 
(N.S.)  585, 116  N.  W.  212, 15  Ann.  Cas. 
197,  and  cases  there  cited." 

Where  a  lawyer  stated  to  two  of  the 
grand  jury  that  there  were  certain  in- 
dividuals upon  the  grand  jury  unfit  and 
unqualified  owing  to  their  want  of 
capacity,  and  being  under  the  govern- 
ment and  control  of  improper  feelings, 
the  court  stated:  "Though  he  did  not 
intend  to  decide  that  this  was  not  a 
contempt,  yet,  in  his  view,  as  the  attach- 
ment against  a  party  for  a  contempt  was 
a  high  prerogative  proceeding,  and  as 
the  party  was  thereby  deprived  of  a 
trial  by  jury,  he  did  think  that,  unless 
these  constructive  contempts  were  of  an 
aggravated  nature,  and  such  as  were  cal- 
culated to  impede  the  due  administration 
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of  justice,  the  court  ought  not  to  proceed 
with  that  rigor  and  severity  which  the 
process  by  attachment  required."  Ke 
Van  Hook  (1818)  3  N.  Y.  City  Hall  Rec. 
64. 

In  Re  Spooner  (1820)  5  N.  Y.  City 
HaH  Rec.  109,  the  court  seemed  doubtful 
whether  an  attack  in  print  on  a  grand 
juror  not  relative  to  his  duties  was  a 
contempt,  and  said:  "The  facts  charged 
amount  only  to  a  constructive  contempt; 
and,  the  party  having  purged  himself, 
on  oath,  of  any  intention  to  commit  one, 
I  do  not  think  it  requisite  to  grant  an 
attachment.  The  issuing  attachment  is 
always  a  matter  of  discretion  in  the 
court;  and,  'Under  the  circumstances  of 
the  case,  public  justice  does  not,  in  my 
opinion,  require  our  interposition,  though 
we  may  condemn  the  publication  in 
question." 

In  Fishback  v.  State  (1892)  131  Ind. 
304,  30  N.  E.  1088,  in  holding  that  one 
accused  of  contempt  in  making  a  publi- 
cation alleged  to  attack  the  judge  and 
grand  jury  ought  to  have  been  dis- 
charged on  his  answer,  the  court  said: 


"If  the  article  is  per  se  libelous,  TnnlHng- 
a  direct  charge  against  the  court  or  jury, 
admitting  of  but  one  fair  and  reasonable 
construction,  .  .  .  then  it  would  be 
trifling  with  justice  to  say  that  in  such 
a  case  the  publisher  could  admit  the 
publication,  but  deny  that  he  intended 
the  plain  and  unmistakable  meaning 
which  the  language  used  conveys,  but 
when  the  language  used  in  an  article  is 
not  per  se  libelous,  and  only  becomes  so, 
and  made  to  apply  to  the  court  by  the 
use  of  innuendoes,  and  is  fairly  suscept- 
ible of  an  innocent  meaning  in  so  far  as 
any  reflection  upon  the  court  is  con- 
cerned, and  the  defendant  answers  under 
oath  that  he  used  it  in  a  sense  not  libel- 
ous, and  declares  he  intended  no  impu- 
tation upon  the  court,  either  impugmng 
the  motives  or  integrrity  of  the  judge,  or 
to  embarrass  the  administration  of  jus- 
tice, his  answer  must  be  taken  as  con- 
clusive. If  he  swear  falsely,  he  is  liable 
to  indictment  and  prosecution  for  per- 
jury." Followed  on  similar  facts  in 
Allen  V.  State  (1892)  131  Ind.  599,  30 
N.  E.  1093.  B.  B.  B. 


VIRGINIA  SITPREMX:  COURT  OF 
APPX^AIiS. 

J.  R.  MEEK,  Appt, 

V. 

"   JOHN  D.  FOX  et  aL 
(118  Va.  774,  88  8.  E.  161.) 

Will  ^  estate  on  condition  Bubseqnent. 

1.  A  fee  upon  condition  subsequent  is 
created  by  a  provision  in  a  will  that  one 
shall  have  specified  land  forever  except  she 
should  marry,  then  at  her  death  "I  desire  it 
to  revert  to  her  heirs." 

For  other  eases,  see  Wills,  HI.  g,  4,  *»  Dia. 
ISS  N.  B. 

Same  —  restraint  of  marriage  —  valid- 
ity. 

2.  A  condition  in  a  will  that  in  case  one 
given  a  fee  in  real  estate  should  marry  it 
should  at  her  death  revert  to  her  heirs  is 
void  as  in  restraint  of  marriage. 

For  other  oases,  see  WiUs,  III.  g,  4,  in  Dig. 
1-52  N.  8. 

(March  23,  1916.) 


Note.  ^  For  provision  in  restraint  of 
marriage  in  a  deed  or  will  as  a  condition 
or  a  limitation,  see  note  to  Re  Fitzgerald,  49 
L.RJl.(N.S.)   616. 

As  to  validity  of  provision  in  a  deed  or 
will  in  restraint  of  marriage,  see  note  to 
Sullivan  v.  Garesche,  49  L.R.A.(N.S.)  606, 
and  see  also  footnote  to  Gard  v.  Mason, 
L.H.A.1918B,  1077. 
L.R.A.1916D. 


APPEAL  by  defendant  from  a  decree  of 
tiie  Circuit  Court  for  Tazewell  County 
in  favor  of  complainants  in  a  suit  to  con- 
strue a  will.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Henson  &  Bowen  and  A.  S. 
Higglnbottaam  for  appellant. 

Messrs.  George  W.  St.  Clair  and  i.  W. 
Cliapinan,  for  appellees: 

By  the  language  of  the  will  the  testator 
devised  to  his  daughter  Julia  Anne  an  estate 
in  fee  simple,  with  a  condition  subsequent 
annexed,  providing  that  if  she  married  she 
should  lose  her  fee-simple  estate,  which 
would  be  that  act  be  cut  down  to  a  life 
estate. 

13  Bnc.  Dig.  Va.  ft  W.  Va.  Rep.  p.  818; 
Sellers  v.  Reed,  88  Va.  377,  13  S.  E.  754; 
Graves,  Real  Prop.  $§  253  et  seq;  Atlanta 
Oonsol.  Street  R.  Co.  v.  Jackson,  108  Ga. 
634,  34  S.  £.  184;  Millan  v.  Kephart,  18 
Gratt.  1;  1  Minor,  Real  Prop.  §  540. 

In  construing  a  will,  the  object  is  to  dis- 
cover the  intention,  which  is  to  be  gathered 
in  every  case  from  the  general  purpose  and 
scope  of  the  instrument,  in  the  light  of  the 
surrounding  circumstances. 

Lindsey  v.  Eckles,  90  Va.  668,  40  S.  E. 
23;  Miller  v.  Potterfield,  86  Va.  876,  1» 
Am.  St.  Rep.  919,  11  S.  £.  486. 

The  condition  in  the  will  is  in  general 
restraint  of  marriage,  for  the  devisee  is  not 
restricted  to  any  time,  place,  or  persMi,  but 
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is  wholly  and  absolutely  forbidden  to  marry 
anybody  at  any  time  or  at  any  place. 

2  Minor's  Inst.  2d  ed.  243  et  seq;  Mad- 
dox  y.  Maddox,  11  Gratt.  804;  Ticdeman, 
I  Real  Prop.  §§  275,  281;  note  to  Phillips  t. 
Ferguson,  1  L.R.A.  838;  Smythe  t.  Smythe, 
90  Va.  638,  19  S.  E.  175;  Sullivan  v.  Gar- 
esche,  229  Mo.  496,  49  L.R.A.(N.S.)  605, 
129  S.  W.  949;  Knost  v.  Knost,  229  Mo. 
170,  49  L.R.A.(N.S.)  627,  129  S.  W.  665; 
1  Shep.  Touch.  Hilliard's  Am.  ed.  132;  2 
Redf.  WilU,  p.  302;  Arthur  v.  Cole,  56  Md. 
100,  40  Am.  Rep.  409;  Watts  v.  Griffin,  187 
N.  C.  572,  60  S.  E.  218;  Burdis  v.  Burdis, 
96  Va.  81,  70  Am.  St.  Rep.  825,  30  8.  E. 
462;  Randall  t.  Marble,  69  Me.  310,  31 
Am.  Rep.  281;  Kennedy  t.  Alexander,  21 
App.  D.  C.  424. 

Cardwell,  J.,  delivered  the  opinion  of 
the  court: 

The  sole  question  presented  on  this  ap- 
peal is  the  construction  of  the  will  of  Peter 
Spracher  as  to  the  devise  therein  made  to 
his  daughter  Julia  Anne.  Testator  died  in 
the  early  part  of  1881,  and  his  will  was 
probated  in  Tazewell  county  court  on  May 
10,  1881.  He  devised  one  third  of  his  lands 
to  his  son,  W.  L.  Spracher,  in  fee  simple. 
To  Eliza  N.  McFarland,  his  only  married 
daughter,  he  devised  one  third  of  his  land 
during  her  life,  remainder  to  her  heirs,  and 
the  provision  made  for  his  daughter  Julia 
Anne  is  as  follows: 

"Also  to  my  daughter  Julia  Anne,  I  de- 
sire that  she  shall  have  her  equal  share 
laid  off,  also  according  to  quality  and  quan- 
tity, and  she  shall  have  it  forever,  except 
she  should  marry,  then  at  her  death  I  de- 
sire that  it  shall  revert  to  her  legal  heirs." 

After  the  death  of  the  testator,  his 
daughter  Julia  Anne,  on  June  20,  1882, 
intermarried  with  one  Thomas  Hall,  and 
after  this  marriage,  and  after  the  death  of 
her  husband,  Julia  Anne  Hall,  by  deed 
dated  September  28,  1912,  conveyed  the 
land  devised  to  her  by  the  above  clause  of 
her  father's  will  to  appellees  John  D.  Fox 
and  Alexander  St.  Clair.  After  the  mar- 
riage of  Julia  Anne,  W.  L.  Spracher  by 
deed  dated  December  15,  1885,  conveyed 
his  land  to  one  Joseph  Meek,  and  in  this 
eonveyance  he  included  what  he  claimed  to 
be  his  remainder  in  the  land  devised  to 
Julia  Anne  by  the  clause  of  their  father's 
will  quoted  above;  so  that  in  this  litigation 
appellant  claims  the  land  in  question  under 
Joseph  Meek,  through  the  various  conv^-. 
ances  and  devises  appearing  in  the  record, 
while  appellees  claim  the  land  under  the 
conveyance  to  them  from  Julia  Anne  Hall, 
the  contention  of  appellees  being  that  a 
fee-simple  estate  vested  in  Julia  Anne 
Spracher  under  the  will  of  her  father,  that 
L.R.A.1916D. 


the  provision  in  said  clause  of  his  will 
above  quoted  created  a  condition  subse- 
quent in  general  restraint  of  marriage, 
that  such  condition  is  void  in  law,  and  that 
therefore  the  subsequent  marriage  of  the 
said  Julia  Anne  did  not  devest  her  of  this 
fee-simple  estate,  but  same  continued  in  her, 
and  was  passed  from  her  to  the  appellees 
by  her  conveyance  above  mentioned. 

In  discussing  the  intention  of  the  testa- 
tor, to  be  ascertained  from  the  language 
employed  in  his  will  qnd  the  surrounding 
circumstances — ^that  is,  the  situation  of 
the  parties,  the  ties  which  connected  the 
testator  with  the  objects  of  his  bounty,  and 
the  motives  which  probably  influenced  him 
in  disposing  of  his  property — appellant 
takes  the  position  that  the  purpose  was  to 
put  his  two  daughters,  Eliza  M.  and  Julia 
Anne,  upon  an  equal  footing,  and  to  pro- 
vide for  them  alike;  while  appellees  con- 
tend that  his  purpose  was  to  discourage 
and  prevent  the  marriage  of  Julia  Anne  by 
placing  a  penalty  upon  her  marrying. 

In  looking  first  to  the  language  onployed 
in  the  will  to  determine  what  estate  in 
the  land  devised  to  Julia  Anne  was  vested 
in  her,  it  is  to  be  borne  in  mind  that  it  is 
too  well  settled  to  require  citation  of 
authority  that  all  devises  and  bequests  are 
to  be  construed  as  vesting  at  the  testator's 
death,  unless  the  intention  to  postpone  the 
vesting  is  clearly  indicated  in  the  will. 

As  it  seems  to  us,  it  would  have  been 
quite  difficult,  if  not  impossible,  for  the 
testator  to  have  found  language  that  would 
have  served  better  to  transfer  a  c<nnplete 
estate  in  fee  simple  than  was  used  in  the 
clause  of  his  will  making  provision  for  his 
daughter  Julia  Anne,  which  clause  pro- 
vides that  she  was  to  have  one  third  of  the 
testator's  land,  "and  she  shall  have  it  for- 
ever, except  she  marry,  then  at  her  death 
I  desire  that  it  shall  revert  to  her  legal 
heirs."  The  first  part  of  the  language  used 
plainly  means  that  the  estate  devised  to 
Julia  Anne  was  to  be  hen  forever, — ^that 
is,  an  estate  in  fee  simple, — and  the  latter 
part  of  it  in  effect  is,  "but  if  she  marries, 
then  she  shall  have  only  a  life  estate."  It 
is  equally  as  clear  to  us  that  it  would  be  an 
unwarranted  perversion  of  said  language  to 
make  it  read,  as  contended  by  appellant: 
"I  give  a  life  estate  in  one  third  of  my 
lands  to  my  daughter  Julia  Anne,  but  if 
she  does  not  marry,  then  she  is  to  have  a 
fee-simple  estate." 

Nor  can  this  provision  in  the  will  as  to 
the  marriage  of  the  devisee  be  construed 
into  a  condition  precedent  or  a  limitation. 
It  is  not  a  condition  precedent,  for  the  rea- 
son that  the  estate  had  already  vested  in 
the  devisee,  Julia  Anne,  at  the  time  of  her 
marriage,  and  the  effect  of  the  provision 
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respecting  her  marriage,  if  valid  at  all, 
could  only  be  to  devest  such  estate,,  and  not 
to  prevent  its  vesting,  which  would  be  the 
result  in  the  case  of  a  condition  precedent. 

It  is  not  a  limitation,  because  it  does 
not  mark  the  extent  of  time  for  which  the 
estate  was  to  last,  nor  determine  the  dura- 
tion of  the  estate.  The  testator  does  not 
say  that  Julia  Anne  shall  have  the  estate 
until  she  marries,  and  thus  make  the  time 
of  her  marrying  mark  the  full  limit  of  time 
for  which  the  estate  is  given;  but  he  gives 
to  her  an  estate  in  fee  simple,  and  then 
adds  a  provision,  the  effect  of  which  is  to 
cut  down  and  destroy  this  larger  estate 
and  vest  in  her  a  lesser  estate. 

"The  only  general  rule,  perhaps,  in  de- 
termining whether  words  are  words  of 
condition  or  of  limitation,  is  that  where 
the}-  circumscribe  the  continuance  of  the 
estate,  and  mark  the  period  which  is  to  de- 
termine it,  they  are  words  of  limitation; 
when  they  render  the  estate  liable  to  be 
defeated  in  case  the  event  expressed  sliould 
arise  before  the  determination  of  the  estate, 
they  are  words  of  condition."  Atlanta 
C'onsol.  Street  R.  Co.  v.  Jackson,  108  Ga. 
634,  34  S.  E.  184,  quoting  from  2  Washb. 
Real  Prop.  6th  ed.  p.  27. 

Accordingly,  in  Millan  v.  Kephart,  18 
Gratt.  1,  it  is  said:.  "While  a  limitation 
marks  the  bounds  ...  of  an  estate, 
and  the  utmost  time  of  its  continuance,  the 
effect  of  a  condition  is  to  defeat  the  estate 
before  it  reaches  the  l>oundary  or  has  oom- 
pleted  the  full  space  of  time  described  by 
the  limitation.    1  Preston,  Estates,  49." 

In  Minor  on  Real  Prop.  vol.  1,  §  640,  this 
learned  author  says:  "Limitations  differ 
from  conditions  in  this:  A  limitation 
marks  the  utmost  time  of  continuance  of 
an  estate;  a  condition  marks  some  event 
which,  if  it  happens  in  the  course  of  that 
time,  iS'  to  defeat  the  estate." 

And  at  page  655,  §  574,  the  same  author 
illustrates  as  follows:  "Thus  a  devise  to 
'A  until  she  marries,  'and  then  the  land  to 
pass  to  Z,'  is  a  limitation,  and  good;  whilst 
a  devise  to  A  for  life,  on  condition  that  if 
she  marries  the  land  shall  pass  to  Z,'  is  a 
condition,  and  because  it  absolutely  pro- 
hibits marriage  is  void.  That  is,  the  con- 
dition is  void,  and,  being  a  condition  prece- 
dent to  Z's  estate,  Z  can  take  no  interest, 
present  or  future,  in  tlie  land  conveyed." 

The  latter  part  of  the  illustration  quot- 
ed, and  which  the  author  declares  to  be  a 
condition  subsequent,  is  wholly  parallel 
with  and  similar  to  the  case  at  bar,  in  that 
by  the  terms  of  the  will  under  considera- 
tion there  is  given  an  estate  to  the  devisee 
(Julia  Anne)  in  fee  simple,  on  condition 
that  if  she  marries  the  land  shall  pass  to 
her  heirs:  her  sole  heir,  as  it  happens,  be- 
L.R.A.1916D. 


ing  her  brother,  W.  L.  Spracher,  under 
whose  conveyance  appellant  claims,  and 
who,  according  to  the  rule  of  construction 
stated  by  Professor  Minor,  supra,  could 
take  no  interest,  present  or  future,  in  the 
land  devised,  and  therefore  could  convey 
none  to  the  appellant's  predecessor  in 
title. 

Let  us,  however,  revert  to  the  language 
of  the  will  itself  and  determine  from  it,  if 
we  can,  the  intention  of  the  testator,  and 
whether  or  not  he,  after  giving  his  daugh- 
ter Julia  Anne  an  estate  in  fee  simple,  and 
then  adding  a  provision  the  effect  of  which 
is  to  cut  down  and  destroy  this  larger 
estate  and  vest  in  her  a  lesser  estate,  in- 
tended, to  put  a  penalty  upon  the  marriage 
of  his  said  daughter;  that  is,  intended  this 
latter  provision  as  a  condition  in  restraint 
of  her  marriage  generally. 

As  a  matter  of  construction,  it  is  impos- 
sible to  see  how  the  words  in  the  will,  "ex- 
cept she  marry,"  can  be  deemed  identical 
with  "until  she  marry,"  as  contended  by 
appellant.  The  word  "except,"  as  it  ap- 
pears to  us,  must  be  construed  as  a  con- 
dition, and  not  a  limitation.  Indeed,  to 
construe  "except"  as  "until,"  in  the  sen- 
tence where  it  is  used  in  the  devise,  would 
involve  a  self-contradiction,  in  that  the 
sentence  would  then  read  that  the  testator 
gives  the  land  "to  Julia  Anne  forever  until 
she  marries,  then  after  her  death  (in  the 
event  of  marriage)  to  her  heirs."  The  lan- 
guage used  can  only  make  good  sense  by 
construing  "except"  as  "but  if,"  or  its 
equivalent,  which  would  constitute  it  a 
condition  subsequent. 

It  may  be  conceded  that  a  condition  sub- 
sequent may  usually  be  distorted  into  the 
form  of  a  limitation,  or  vice  versa,  and 
apparently  without  materially  affecting  the 
meaning  of  the  testator  or  grantor;  but  in 
law  there  is  a  wide  difference  between  the 
two.  It  would  doubtless  be  difficult  to  con- 
vince the  ordinary  man  that  he  is  not  say- 
ing exactly  the  same  thing  in  two  different 
ways  when  he  says,  "I  give  this  land  to 
you  until  you  marry  and  then  to  B,"  and, 
"I  give  this  land  to  you  for  life,  but  if  you 
marry  then  to  B."  And  if  he  should  say 
either,  it  would  be  easy  enough  to  twist  it 
around  and  say  it  is  the  same  as  if  he  had 
said  the  other.  But  in  law  they  are  by  no 
means  the  same,  since  all  the  legal  differ- 
ences at  once  arise  that  are  recognized  as 
existing  between  estates  upon  condition 
and  estates  upon  limitation,  amongst  others 
the  possibility  that,  in  an  estate  upon  con- 
dition^ the  condition  may  be  void,  and  the 
estate  thus  become  absolute  and  free  from 
condition,  while,  if  the  estate  is  upon  limi- 
tation, the  limitation  marks  the  utmost 
duration  ^f  the  estate  under  the  devise  or 
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the  agreement  of  the  parties  where  created 
or  conferred  by  deed  or  contract,  which 
cannot  be  extended  beyohd  that  period 
without  yiolating  the  terms  of  the  devise 
in  the  0De  case,  and  without  making  a  new 
contriust  for  the  parties  in  the  other. 
Hence,  while  an  estate  limited  "to  A  in  fee, 
but  if  he  attempts  to  alien  his  estate  then 
to  B  in  fee,"  would  give  A  an  absolute 
estate  and  in  fee,  free  from  condition,  be- 
cause the  condition  is  an  unreasonable  re- 
straint of  alienation  and  void,  yet  a  limi- 
tation "to  A  until  he  attempts  to  alien, 
and  then  to  B,"  would  be  a  perfectly  good 
limitation,  and  upon  A's  attempt  his  estate 
would  cease  and  go  over  to  B. 

Upon  reason  and  authority  the  forego- 
ing conclusions  are  correct,  and  therefore, 
in  the  instant  case,  the  devise  of  the  land 
in  question  to  the  testator's  daughter  Julia 
Anne,  "and  she  shall  have  it  forever,"  trans- 
ferred upon  the  death  of  the  testator  to 
the  daughter  a  fee-simple  estate  in  the  land, 
and  the  added  provision  to  the  devise,  "ex- 
cept she  should  marry,  then  at  her  death  I 
desire  that  it  (the  land)  shall  revert  to  her 
legal  heirs,"  both  by  the  simple  construc- 
tion of  the  language  and  the  intention  of 
the  testator,  to  be  gathered  from  the  plain 
language  used,  is  a  condition  subsequent 
and  must  be  in  restraint  generally  of  his 
daughter's  marriage;  so  that  the  only  re- 
maining question  is  as  to  the  legality  oi 
such  a  condition. 

It  has,  by  numerous  decisions  of  this 
court,  been  held  that  any  contract  or  pro- 
vision in  general  or  total  restraint  of  mar- 
riage is  against  the  policy  of  the  laws  of 
this  state;  and  this  view,  it  appears,  has 
been  uniformly  taken  wherever  the  question 
hM  arisen. 

In  Maddox  v.  Maddox,  11  Gratt.  804,  the 
will  construed  bequeathed  to  the  testator's 
niece  certain  personal  property  during  her 
life,  and  forever  if  she  should  remain  a 
member  of  the  Society  of  Friends,  in  order 
for  her  to  do  which  it  was  necessary  for  her 
to  marry  one  of  the  members  of  the  soci- 
ety; but,  there  being  only  a  few  male  mem- 
bers of  the  society  in  that  community,  the 
court  held  that  the  provision  was  an  un- 
reasonable restraint  on  marriage,  and 
therefore  void,  the  court  saying  in  its 
opinion:  "Hence,  not  only  should  all  posi- 
tive prohibitions  of  marriage  lie  rendered 
nugatory,  but  all  unjust  and  improper  re- 
strictions upon  it  should  be  removed,  and 
all  undue  influences,  in  determining  the 
choice  of  the  parties  should  be  carefully 
suppressed.  .  .  .  But  where  a  condition 
is  in  restraint  of  marriage  generally,  it  is 
deemed  to  be  contrary  to  public  policy,  at 
war  with  sound  morality,  and  directly  vio- 
lative of  the  true  economy  of  social  and 
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domestic  life.    Hence  such  a  condition  will 
be  held  utterly  void." 

The  court  again  took  the  same  view  of 
the  policy  of  the  law  in  the  case  of  Phil- 
lips V.  Ferguson,  8S  Va.  609,  1  L.R.A.  837, 
17  Am.  St.  Rep.  78,  8  S.  E.  241,  where  it  is 
said:  "The  law  upon  this  whole  subject  is 
well  summarized  in  a  valuable  treatise  as 
follows  [quoting  from  2  Pom.  Eq.  Jur.  § 
933] :  .  .  .  When  a  condition  [in  re- 
straint of  marriage]  is  subsequent  and  an- 
nexed to  a  gift  of  land  [or  of  any  interest 
arising  out  of  land]  if  general,  it  is  void, 
and,  although  broken,  the  estate  of  the 
donee  continues." 

To  a  report  of  this  case  in  1  LJI.A.  838, 
the  following  note  is  appended:  "Notwith- 
standing the  confusion  and  uncertainty 
which  surrounds  the  subject  of  contracts  in 
restraint  of  marriage,  the  authorities  rec- 
ognize certain  propositions  which  lie  at 
the  foundation;  namely,  that  all  conditions, 
annexed  to  gifts,  which  prohibit  marriage 
generally  and  absolutely  are  void,  unless 
it  be  a  condition  precedent  annexed  to  a 
devise  of  land;  and  if  not  in  absolute  re- 
straint, but  in  such  form  that  it  will  prob- 
ably operate  as  a  general  prohibition,  it  is 
void  under  a  like  limitation,  and  this  upon 
the  ground  of  public  policy." 

In  Smythe  v.  Smythe,  90  Va.  688,  19  S. 
E.  175,  the  clause  of  the  will  construed  is 
as  follows:  "I  give  and  bequeath  unto 
my  two  sisters,  Kate  A.  and  Matlie  R. 
Smythe,  all  my  estate  of  every  kind,  both 
real  and  pers(mal,  of  which  I  may  die 
seised,  to  be  by  them  used  and  enjoyed 
during  their  natural  lives.  But  the  bene- 
fits of  this  bequest  are  to  continue  to  my 
said  two  sisters  upon  the  condition  that 
they  shall  remain  sole." 

Held,  null  and  void  as  placing  a  re- 
straint upon  marriage. 

The  decisions  in  the  cases  cited  are  in 
harmony  with  the  decisions  in  other  juris- 
dictions, as  well  as  with  the  text  writers 
on  the  subject,  which  are  clear  and  em- 
phatic on  the  point  that  a  condition  sub- 
sequent in  general  restraint  of  marriage 
is  void,  and  cannot  have  the  efTect  to  devest 
an  estate  which  is  already  vested.  Among 
the  authorities  adverted  to  are  Sullivan  v. 
Garesche,  229  Mo.  496,  49  L.R.A.(N.S.) 
605,  129  S.  VV.  949 ;  Arthur  v.  Cole,  56  Md. 
100,  40  Am.  Rep.  409;  Watts  v.  Griffin,  137 
N.  C.  572,  50  S.  E.  218;  Randall  v.  Marble, 
69  Me.  310,  31  Am.  Rep.  281;  Kennedy  v. 
Alexander,  21  App.  D.  C.  424;  2  Minor's 
Inst.  2d  ed.  245  et  seq.;  Ticdeman,  Real 
Prop.  §§  275,  281;  1  Shep.  Touch.  Hil- 
liard's  Am.  ed.  132;  2  Redf.  Wills,  p.  302. 

Counsel  for  appellant  endeavor  to  draw 
a  distinction  between  the  effect  of  a  condi- 
tion  subsequent   in   restraint   of   marriage 
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when  attached  to  a.  bequest,  and  when  at- 
tached to  a  devise;  but  the  case  of  Fifield  v. 
Van  Wyck,  94  Va.  557,  64  Am.  St.  Rep. 
745,  27  S.  E.  446,  cited  as  authority  for 
the  propositiim,  clearly  does  not  go  to  the 
extent  that  counsel  would  have  it  go.  On 
the  contrary,  it  specifically  refers  to  the 
case  of  Phillips  v.  Ferguson,  supra,  which 
is  authority  for  the  proposition  that  con- 
ditions subsequent  in  restraint  of  marriage 
have  the  same  effect  in  cases  of  realty  as 
in  cases  of  personalty,  and  are  both  null 
and  void  as  against  public  policy. 

No  authority  has  been  adduced  by  a^>pel- 
lant's  counsel  to  controvert  the  proposition 
that,  if  an  intention  <hi  the  part  of  the 
testator  to  impose  a  general  restraint  upon 
the  marriage  of  a  devisee  is  established, 
then  such  restriction  is  void,  and  the  de- 
visee will  take  an  absolute  estate. 

The  two  cases  mainly  relied  on  by  appel- 
lant are  Mann  v.  Jackson,  84  Me.  400,  16 
L.R.A.  707,  30  Am.  St.  Rep.  358,  24  Atl. 
886,  and  Jones  v.  Jones,  L.  R.  1  Q.  B.  Div. 
279.  A  careful  examination  of  those  cases 
discloses  that  they  are  not  authority  for 
appellant's  contention  in  this  case.  The 
process  of  reasoning  applied  in  those  cases 
is  wholly  different  from  that  applied  in  the 
cases  decided  by  this  and  other  courts  and 
the  text  writers  cited  above.  Not  only  so, 
but  in  Mann  v.  Jacks(m,  supra,  the  court 
makes  this  statement:  "It  is  undoubtedly 
iin  established  rule  of  law  that,  even  with 
respect  to  devises  of  real  estate,  a  subse- 
•quent  condition  which  is  intended  to  oper- 
:a.te  in  general  .  .  .  restraint  of  mar- 
riage, or  the  natural  effect  of  which  is  to 
create  undue  restraint  upon  marriage  and 
promote  celibacy,  must  be  held  illegal  and 
void,  as  contrary  to  the  principles  of  sound 
public  policy." 

In  Jones  v.  Jones,  supra.  Lust,  J.,  says: 
"As  I  read  the  words,  the  testator  only 
meant  to  provide  for  her  while  she  was 
unmarried"  (a  limitation),  though  the 
language  of  the  will  is,  "Provided,  said 
Mary  remains  in  her  present  state  of  single 
woman;  otherwise,  if  she  binds  herself  in 
wedlock,  she  is  liable  to  lose  her  share," 
etc. 

It  might  have  been  possible  and  proper 
to  distort  the  form  of  expression  used  by 
the  testator  (conditiwi)  into  a  different 
form  (limitation)  in  accordance  with  his 
assumed  intent,  but  it  does  not  seem  to  us 
proper  or  even  possible  to  do  that  in  the 
case  under  consideration,  for  the  obvious 
reason  that  it  would  involve  the  contradic- 
tion already  mentioned  of  giving  to  the 
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testator's  daughter  Julia  Anne  an  estate 
forever  until  she  marries,  which  is  repug- 
nant and  plainly  self-contradictory,  and  if 
this  be  true  then  the  testator  must  be  pre- 
sumed to  have  intended  a  condition  subse- 
quent, and  nothing  else. 

Appellant  relies,  also,  upon  the  case  of 
Selden  v.  Keen,  27  Gratt.  576,  and  in  that 
case  the  court  did  arrive  at  the  conclusion 
that  the  provision  in  the  will  in  regard  to 
the  marriage  of  the  legatee  was  not  void,  as 
in  restraint  of  marriage,  but  that  same  was 
a  limitation,  limiting  the  estate  to  the 
legatee  until  her  marriage,  and  in  the 
event  of  her  marriage  the  estate  given  to 
her  until  that  time  ceased;  but  we  deem  it 
only  necessary  to  say  that  a  very  different 
state  of  facts  existed  in  that  case  from 
those  of  the  case  at  bar,  that  the  case  was 
decided  upon  its  own  peculiar  facts,  and 
there  is  nothing  in  the  court's  opinion  that 
disturbs  the  doctrine  laid  down  in  the  case 
of  Maddox  v.  Maddox,  supra,  and  followed 
in  the  other  cases  above  cited. 

The  great  weight  of  authority  is  to  the 
effect  that  conditions  annexed  to  a  bequest 
or  a  devise,  the  tendency  of  which  is  tm- 
duly  to  restrict  or  restrain  marriage,  are 
contrary  to  public  policy  and  void,  and  it 
must  be  conceded  that  the  intention  of  the 
testator  in  making  the  condition  is  imma- 
terial, however  praiseworthy  that  int«it 
may  have  been.  He  must  carry  out  his 
intention  in  srane  other  way  than  by  im- 
pinging upon  the  policy  of  freedom  of  mar- 
riage. But  even  if  it  could  be  granted  that 
the  prohibition  of  the  law  is  aimed  at  the 
testator's  intent  to  restrict  marriage,  and 
not  at  the  restriction  itself,  it  would  seem 
clear  that  an  actual  restraint  or  discourage- 
ment of  marriage  would  carry  with  it  the 
prima  facie  presumption  that  such  re- 
straint was  intended,  and  the  burden  would 
be  upon  him  alleging  the  contrary  to  prove 
the  real  intention.  Upon  this  theory,  there 
is  nothing  in  the  will  or  the  surrounding 
circumstances  of  the  testator,  as  disclosed 
by  the  evidence  in  this  case,  that  would 
satisfactorily  establish  an  intent  contrary 
to  that  to  be  gathered  from  the  language  of 
the  will  itself.  Each  side  has  its  theory  as 
to  what  the  real  purpose  or  intent  of  the 
testator  was,  and  one  seems  just  as  plaus- 
ible and  as  well  supported  as  the  other. 

L^pon  the  whole  case,  therefore,  we  are  of 
opinion  that  the  decree  of  the  Circuit  Court 
complained  of  is  right,  and  it  is  affirmed. 

Kelly,  J.,  absent. 
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BROWN  SHOE  COMPANY 

V. 

SILAS   HARDIN,   Doing   BusineM  as  the 
City  Taxicab  Company,  PUT.  in  Err. 

(—  W.  Va.  — ,  87  8.  E.  1014.) 

Carrier  —  tnuasfMr    men    as    common 
carriers. 

1.  A  local  carrier,  such  as  a  cabman, 
wagoner,  or  transfer  man,  carrying  passen- 
gers and  baggage  for  the  public  generally, 
from  place  Ut  place  in  and  abont  a  city,  or 
from  town  to  town,  is  a  common  carrier, 
and,  in  his  relations  with  his  patrons,  he 
is  governed  by  the  general  legal  principles 
applicable  to  carriers  doing  business  on  a 
larger  scale. 

For  other  oaae*,  tee  Carriert,  1.  in  Dig. 

ISS  N.  8. 
Same  —  Inability  to  deliver  —  duty. 

2.  On  the  performance  of  his  contract  of 
carriage  in  any  case,  his  high  obligation  as 
carrier,  making  him  practically  an  insurer 
of  the  property  intrusted  to  him,  ceases; 
but  if,  for  any  reason,  the  owner  thereof 
does  not  receive  it  at  tjie  place  of  destina- 
tion, the  carrier  is  under  the  milder  duty 
of  exercising  ordinary  care  for  its  safety 
until  it  is  called  for,  redelivered,  or  disposed 
of  in  some  legal  way.  He  can  neither  aban- 
don it  nor  leave  it  exposed  to  known  danger 
of  loss,  destruction,  or  injury. 

For  other  cases,  tee  Carriers,  III.  d,  i,  in 

Dig.  J-52  A'.  8. 
Same  ^  ivarehonseman. 

3.  A  transfer  man's  duty  as  carrier  ends 
with  delivery  of  the  goods  intrusted  to  him 
at  the  place  of  destination.  If,  for  any 
reason,  he  is  not  there  relieved  of  their 
actual  custody  or  possession  within  a  rea- 
sonable time,  he  is  under  a  different,  fur- 
ther, and  less  exacting  duty  to  provide  for 
their  safety,  for  another  reasonable  period 
of  time,  the  degree  of  which  duty  is  deter- 
mined by  the  principles  of  law  applicable  to 
warehousemen. 

For  other  caaea,  tee  Carriers,  III.  d,  2,  in 
Dig.  1-52  N.  8. 

(February  15,  1916.) 

ERROR  to  the  District  Court  for  Kana- 
wha County  to  review  a  judgment  in 
plaintiff's  favor  in  an  action  brought  to 
recover  the  value  of  property  lost  after 
having  been  placed  for  transportation  in 
the  care  and  custody  of  defendant's  agent 
by  plaintifTs  agent.     Affirmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Morgan  Owen  and  E.  B.  Dyer 
for  plaintiff  in  error. 

Headnotes  by  Poitekbabgeb,  J. 


Note.  —  As  to  liability  of  baggage  trans- 
fer company,  see  annotation  following  this 
ease,  post,  1202. 
L.R.A.1916D. 


Messrs.  Bnrdett  A  White,  for  defendant 
in  error: 

If  plaintiff  failed  to  call  for  the  goods 
within  a  reasonable  time,  and  because  of 
such  failure  the  relation  of  defendant  to 
said  goods  was  changed  from  common  car- 
rier to  mere  warehouseman  or  bailee,  then 
it  became  and  was  the  duty  of  the  latter  to 
exercise  at  least  ordinary  care  to  prevent 
them  from  being  lost  to  the  owner,  and  a 
failure  to  exercise  such  care  rendered  it 
liable  for  the  loss  thereof. 

McGraw  v.  Baltimore  &  O.  R.  Co.  18  W. 
Va.  361,  41  Am.  Rep.  696 ;  Maslin  v.  Balti- 
more ft  O.  R.  Co.  14  W.  Va.  189,  35  Am. 
Rep.  748;  5  Am.  ft  Eng.  Enc.  Law,  2d 
ed.  233. 

The  carrier  is  bound  to  make  delivery  at 
a  place  reasonably  suitable  and  convenient 
for  the  consignee  to  receive  it,  and  this 
whether  the  carrier  is  at  the  time  acting 
as  a  carrier  or  a  warehouseman. 

5  Am.  ft  Eng.  Enc.  Law,  2d  ed.  213,  214. 

After  the  carrier  becomes  a  warehouse- 
man or  bailee  only,  with  respect  to  goods 
in  his  charge,  he  is  then  liable  for  such 
loss  as  results  from  the  want  of  such  care 
as  men  of  reasonable  prudence  ordinarily 
exercise  for  the  safety  of  their  own  goods 
under  similar  circumstances. 

5  Am.  ft  Eng.  Enc.  Law,  2d  ed.  284. 

Poffenbarger,  J.,  delivered  the  opinion 
of  the  court: 

The  judgmmt  for  plaintiff,  here  com- 
plained of,  is  based  upon  a  finding  by  the 
trial  court  acting  in  lieu  of  a  jury,  by 
consent  of  the  parties,  upon  a  statement  of 
facts  agreed  to. 

The  right  of  the  controversy  depends 
largely  upon  the  law  of  bailment.  The  ac- 
tion was  brought  to  recover  the  value  of 
two  traveling  trays  or  telescopes  and  their 
contents,  which  were  lost  after  having  been 
placed  in  the  care  and  custody  of  the  de- 
fendant's agent,  by  an  agent  of  the  plain- 
tiff, for  carriage  as  baggage  from  some 
point  in  the  city  of  Charleston  to  the  sta- 
tion of  the  Chesapeake  ft  Ohio  Railway 
Company  in  that  city.  The  defendant,  do- 
ing business  as  City  Taxicab  Company,  was 
there  engaged  in  the  transportation  of  pas- 
sengers and  baggage  for  hire  to  and  from 
points  in  and  about  the  city  and  to  and 
from  the  railway  stations  therein,  under  a 
license  for  the  purpose  issued  to  him  by 
the  city  authorities.  On  a  day  in  April, 
1914,  the  plaintiff's  agent,  a  traveling 
salesman,  being  in  the  city  and  intending 
to  leave  for  the  East  on  that  day,  by  train 
No.  8  of  said  railway  company,  delivered 
to  an  agent  of  the  defendant  a  large  trunk 
containing  samples  of  shoes  and  the  two 
trays  or  telescopes  for  transportation  to  the 
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Chesapeake  &  Ohio  Railway  station.  A 
claim  check  was  given  for  each  of  the  three 
pieces,  reciting  that  the  Taxicab  Company 
was  "C.  &  0.  and  K.  &  M.  Railway  Bonded 
Transfer  Co.,  with  privilege  to  check  bag- 
gage from  house  or  hotel  to  destination." 
The  baggage  was  carried  to  the  station, 
and  each  of  the  three  pieces  placed  on  the 
platform  thereof,  before  the  arrival  of  train 
No.  8,  and  was  ready  for  delivery  to  the 
plaintiff  when  that  train  arrived.  At  some 
time  of  the  afternoon  of  that  day,  and  be- 
fore the  arrival  of  train  No.  8,  Burdett,  tho 
plaintiff's  agent,  altered  his  plans  and  de- 
cided to  go  west  instead  of  east,  and  was 
not  at  the  station  to  take  the  train  men- 
tioned. Nor  did  he  advise  the  defendant  of 
this  fact,  or  give  him  any  direction  as  to 
the  disposition  or  custody  of  the  baggage. 
He  relied  upon  the  defendant  to  hold  it 
until  called  for  by  him,  and  to  deliver  it 
to  him  upon  the  surrender  of  the  claim 
checks  held  by  him.  Nor  did  the  defendant 
or  his  agent  remove  the  baggage  from  the 
station  platform.  It  is  known  to  have  re- 
mained there  until  8  o'clock  in  the  evening, 
when  the  defendant's  agent,  who  had  taken 
charge  of  it  at  the  railway  station,  directed 
the  attention  of  defendant's  night  man  to 
the  parcels,  which  then  still  had  the  checks 
attached  to  them.  The  next  morning  Bur- 
dett appeared  and  called  for  his  baggage, 
and,  on  the  surrender  of  the  check  therefor, 
the  trunk  was  delivered  to  him  by  the  de- 

.  fendant's  agent,  and  he  was  informed  that 
the  other  two  pieces  had  been  lost.  The 
platform  of  the  station  on  which  the  prop- 
erty was  deposited  was  open  and  uninclosed. 
What  became  of  the  two  lost  pieces  is  not 

.  disclosed  by  the  statement  of  facts. 

In  the  transportation  of  the  baggage 
from  the  point  at  which  it  was  received  to 
its  destination,  the  defendant  acted  as  a 
common  carrier,  and  his  obligation  was 
practically  one  of  insurance. 

"It  is  generally  held  that  truckmen, 
wagoners,  cartmen,  and  other  persons  who 
undertake  to  carry  goods  for  hire  for  the 
public  generally  and  as  a  common  employ- 
ment in  a  city,  or  from  one  town  or  place 
to  another,  are  common  carriers."  i  R.  0. 
L.  title  "Carriers,"  §  24,  p.  557. 

As  to  this  legal  propositicm  there  is  no 
controversy.  The  divergence  of  views  of 
counsel  relates  to  the  status  of  the  defend- 
ant after  he  had  delivered  the  baggage  on 
the  platform  at  the  railway  station.  Re- 
lying upon  Benolcil  v.  Durocher,  Rap.  Jud. 
Quebec  13  C.  S.  260,  the  defendant  urges 
that  all  duty  on  his  part  ceased  on  such 
delivery.  The  case  relied  upon  is  the  only 
precedent  upon  a  question  of  this  kind  that 
diligent  re.search  on  the  part  of  counsel  has 
L.R.A.1916D. 


disclosed.  Ko  written  opinion  i^  reported, 
but  the  reasons  for  the  court's  conclusion 
are  set  forth  at  some  length  in  the  judg- 
ment entered  and  indicated  in  the  syllabus, 
reading  as  follows:  ^'Where  a  local  carrier 
or  carter  undertakes  to  transport  baggage 
from  one  point  to  another  within  a  city, 
e.  g.,  from  one  railway  station  to  another, 
his  responsibility  is  at  an  end  when  he  has 
fulfilled  the  contract  by  delivering  the  lug- 
gage at  its  destination.  If  it  be  subse- 
quently lost  in  consequence  of  the  owner 
not  being  at  the  appointed  place  to  receive 
it,  he  has  no  recourse  against  the  carrier." 

On  the  other  hand,  it  Is  insisted  that, 
though  the  high  duty  imposed  upon  car- 
riers by  law  in  the  fulfilment  of  the  con- 
tract of  carriage  may  have  ended  with. the 
delivery  on  the  platform,  all  responsibility 
for  the  safety  of  the  property  did  not  then 
cease,  and  that  the  defendant  was  still 
bound  to  exercise  some  degree  of  care  for 
its  protection.  In  other  words,  the  con- 
tention is  that  he  was  still  liable  for  its 
loss  or  destruction,  if  occasioned  by  his  neg- 
ligence. 

There  was  no  written  contract  between 
the  parties.  The  claim  checks  did  not  con- 
stitute contracts.  They  were  in  the  nature 
of  receipts,  and  constituted  evidence  of  de- 
livery of  the  articles  to  which  duplicates 
thereof  were  attached,  and  of  the  ownership 
and  identity  of  the  parcels.  There  was  an 
express  oral  contract  to  carry  the  baggage 
from  the  point  of  delivery  to  th»  place  of 
destination,  but  it  did  not  in  terms  define 
the  rights  and  liabilities  of  the  parties 
thereto.  For  these  it  is  necessary  to  re- 
sort to  the  law  ..founded  upon  usage  and 
custom,  which  well  and  clearly  defines  them 
in  all  other  instances  of  conunon  carriage. 
No  reason  is  perceived  why  the  general 
principles  of  that  law  do  not  govern  the 
class  of  common  carriers  to  which  the  de- 
fendant belongs.  After  the  completion  of 
the  Contract  of  carriage  the  strict  rule  of 
liability  applicable  throughout  the  per- 
formance thereof  is  relaxed  and  modified. 
If  the  consignee  of  goods  does  not  within 
a  reasonable  time  call  for  them  and  take 
them  into  his  own  possession,  the  carrier's 
responsibility  for  their  safety  is  the  same 
as  that  of  a  warehouseman.  Hurley  &  Son 
v.  Norfolk  &  W.  R.  Co.  68  W.  Va.  471.  69 
S.  £.  904 ;  Hutchinson  v.  United  SUtes  Exp. 
Co.  63  W.  Va.  128,  14  L.R.A.(N.S.)  393, 
59  S.  E.  949;  Berry  v.  West  Virginia  &  P. 
R.  Co.  .44  W.  Va.  538,  67  Am.  St.  Rep.  781, 
30  S.  E.  143,  4  Am.  Neg.  Rep.  241.  His 
responsibility  docs  not  wholly  end  or  termi- 
nate with  the  performance  of  his  contract 
of  carriage.  He  still  remains  under  duty  to 
exercise  some  degree  of  care  for  the  safetv 
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of  the  propeiiyi  The  uum  principle  gov- 
ems  in  the  ascertainment  of  the  rights  of 
the  parties  respecting  baggage:  "If  a  pas- 
senger does  not  call  for  his  baggage  on 
arrival,  the  company  cannot,  leave  it  un- 
cared  for,  or  abandon  it.  Its  strict  re- 
sponsibility as  a  carrier  will  cease  after  a 
reasonable  tin^?  has  elapsed  to  enable  the 
owner  to  claim  it,  a^d  a  modified  liability, 
like  that  of  warehouseman,  will  supervene. 
,  .  .  The  n^lect  of  the  owner  to  call  for 
the  baggage  within  a  reasonable  time 
changes  the  character  of  the  liability,  but 
docs  not  termimtte  it."  Matteson  v.  New 
York  C.  &,H.  R.  B.  Co.  76  N.  Y.  381;  Bur- 
nell  V.  New  York  C.  R.  Co.  46  N.  Y.  184, 
6  Am.  Rep.  61 ;  Fairfax  v.  New  York  C.  & 
H.  B.  R.  Co.  67  N.  Y.  11;  Schouler  Baihn. 
ft  Carr.  3d  ed.  §  694;  Hu^duoson  Carr. 
1291. 

In  such  caseii  there '  is  a  duty  to  make 
some  provision  for  the  safety  of  the  prop- 
erty, wliich  usually  consists  of  storage, 
although  railroad  companies  and  other  com- 
mon carriers  are  not  engaged  in  the  bnsi- 
ness  of  storage.  The  law  recognizes  the 
necc-Esity  of  limited  storage  or  custody  for 
mere  safety,  as  a  neccBsary  incident  of  the 
business  of  carriage.  It  cannot  justly 
close  its  eyes  to  the  numerous  minor  casu- 
alties, mishaps,  and  misadventures  which 
may  prevent  appearance  and  demand  at  the 
place  of  destination.  Moreover,  it  as- 
sumes that  the  parties  impliedly  contem- 
plated some  provision  for  their  conse- 
quences as  part  ol  the  contract.  Ordinarily 
the  owner  is  punctual  in  his  appearance, 
production  of  his  check,  and  claim  of  his 
property,  and  it  does  not  occur  to  either 
party  to  make  erpress  provision  for  what 
is  not  likely  to  but  may  'occur,  bat  the 
law  does  not  assume  their  ignorance  of 
such  possibilities  nor  their  intention  to 
make  no  provisitm  for  them.  On  the  con- 
trary, knowledge  thereoiE,  and  also  the  in- 
tention to  make  some  provision  for  the 
safety  of  the  property  in  such  an  event,  are 
assumed.  Nor  does  even  negligent  failure 
to  make  a  prompt  appearance  and  claim 
justify  abandonment.  The  carrier's  rem- 
edy for  such  delays,  whether  due  to  acci- 
dent or  negligence,  is  a  reasonable  charge 
for  storage.  Here,  as  in  very  many  other 
cases,  the  law,  conforming  itself  to  rules 
of  conduct  governing  the  dealings  and  re- 
lations of  prudent  and  fair  men,  makes 
allowance  for  inadvertence,  mistakes,  and 
even  wilful  failures  to  comply  with  strict 
duty,  and  proportions  the  penalty  to  the 
offense,  in  the  absence  of  an  agreement  in- 
flicting a  definite '  forfeiture  <tf  right. 
I*R.A.]916D.  76 


Though  the  defendant's  business  was 
more  limited  than  that  of  a  railroad  com- 
pany or  other  carrier  over  long  distances, 
the  same  general  principle  must  be  applic- 
able to  him.  On  the  failure  of  the  owner 
of  baggage  to  call  for  it  at  its  destination, 
his  abandonment  of  it  would  have  been 
equally  as  unreasonable  and  unjustifiable 
as  that  of  any  other  carrier.  He  was  bound 
to  take  such  reasonable  precaution  for  its 
safety  as  was  practicable  and  not  unduly 
burdensonpe.  Though  not  engaged  in  the 
storage  business,  and  having  no  place 
especially  provided  for  such  business,  com- 
mpn  knowledge  would  suggest  the  prac- 
ticability, without  any  great  hardship,  of 
his  custody  of  the  comparatively  small 
articles  intrusted  to  him,  for  a, limited 
time.  For  aught  that  appears  in  the  state- 
ment of  facts,  he  could  have  deposited 
them  in  the  baggage  room  of  the  railway 
station.  It  does  not  appear  that  he  even 
made  a  request  for  such  privilege.  He 
could  have  taken  them  to  his  office,  garage, 
or  place  of  business  and  stored  them  over- 
night. In  his  business  such  situations  are 
likely  not  of  frequent  occurrence,  where- 
fore the  discharge  of  the  duty  here  declared 
would  not  require  maintenance  of  a  Nation 
or  building  especially  designed  for  storage. 

A  warehouseman  is  a  bailee  for  com- 
pensation or  hire,  bound  to  exercise  ordi- 
nary care  for  the  safety  of  the  property 
intrusted  to  him  ( Heatherington  v.  Rich- 
ter,  31  W.  Va.  858,  8  S.  E.  609),  not  a 
mere  gratuitous  one,  liable  only  for  loss  or 
injury  by  wilful  misconduct  or  gross  negli- 
gence. Occasional  storage  or  custody  of 
goods,  in  consequence  of  failure  of  the 
owner  to  remove  them  promptly,  is  a  neces- 
sary incidmt  of  the  business  for  which  the 
carrier  receives  compensation,  and  is  within 
the  contract,  notwithstanding  additional 
compensation  may  be  charged  for  the  inci- 
dental extra  service.  The  decisions  in  Hur- 
ley &  Son  V.  Norfolk  ft  W.  R.  Co.  68  W. 
Va.  471,  69  S.  E.  904;  Berry  v.  West  Vir- 
ginia ft  P.  R.  Co.  44  W.  Va.  638,  67  Am. 
St.  Rep.  781,  30  S.  E.  143,  4  Am.  Neg.  Rep. 
241,  and  Hutchinson  v.  United  States  Exp. 
Co.  63  W.  Va.  128,  14  L.R.A.(N.S.)  393, 
59  S.  E.  949,  proceed  upon  this  principle. 
Consistently  applied  here,  it  required  such 
care  on  the  part  of  the  defendant  for  the 
safety  of  the  property  in  question  as  a  pru- 
dent man  bestows  upon  his  own  property, 
and  such  a  man  does  not  leave  apparently 
valuable  and  easily  portable  articles  in  an 
exposed  and  unguarded  place  at  night. 

The  judgment  is  clearly  right,  and  will 
be  affirmed. 
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Annotation — LiabOhy  of  baggage  transfer  company. 


Earlier  cases  considering  the  question 
under  annotation  will  be  found  in  the 
note  to  Anniston  Transfer  Co.  v.  Gurley, 
34  L.R.A.  137.  As  to  cartman,  etc.,  as 
common  carrier,  see  the  note  to  Lloyd  v. 
Haugh  &  K.  Storage  &  Transfer  Co.  21 
L.R.A.(N.S.)  188. 

The  position  taken  in  Brown  Shoe 
Co.  V.  BLardin,  ante,  1199,  that  a  company 
engaged  in  the  transfer  of  passengers 
and  baggage  between  points  in  a  city 
and  to  and  from  railway  stations  is  a 
common  carrier,  is  supported  by  cases 
cited  in  the  earlier  note,  and  the  cases 
cited  in  the  present  note  for  the  most 
part  disp>ose  of  the  question  of  liability 
upon  principles  applicable  to  common 
carriers. 
Wben  dutr  eoms.  moe*. 

A  baggage  transfer  company  which 
accepts  the  baggage  check  of  a  passen- 
ger and  agrees  to  get  her  trunk  and 
deliver  it  to  her  is,  in  the  absence  of 
any  legal  excuse,  liable  for  the  value  of 
the  trunk  and  its  contents  where  it  fails 
to  deliver  the  trunk  or  to  return  the 
check.  Atlanta  Baggage  &  Cab  Co.  v. 
Mizo  (1908)  4  Ga.  App.  407,  61  S.  E. 
848.  The  court  distinguished  Aiken  v. 
Westcott  (1890)  123  N.  T.  363,  25  N.  E. 
503,  cited  in  earlier  note,  and  relied  upon 
by  the  baggage  company  as  supporting 
its  claim  of  nonliability,  stating  that  in 
that  case  the  evidence  showed  that  the 
trunk  in  question  had  never  been  in 
possession  of  the  baggage  company,  but 
on  the  contrary  had  been  stolen  from 
the  railroad  company,  and  added  that  if, 
in  the  instant  case,  the  transfer  company 
had  shown  as  a  matter  of  defense  that 
it  never  had  received  the  trunk  repre- 
sented by  the  check,  but  that  the  trunk 
had  been  taken  from  the  possession  of 
the  railroad  company,  and  had  so  re- 
ported to  the  passenger  and  returned 
her  check  in  order  that  she  might  there- 
by hold  the  railroad  company  liable,  the 
facts  would  have  been  similar  to  those 
of  the  Aiken  Case,  and  there  would  have 
been  no  liability  on  the  part  of  the  trans- 
fer company. 

So,  an  express  company  whose  agent 
solicits  a  passenger's  baggage  on  the 
train,  and  taking  her  baggage  check  goes 
into  the  baggage  car,  and  according  to 
his  custom  surrenders  the  check  to  the 
railroad  company  by  placing  it  upon  the 
strap  on  the  trunk  with  the  duplicate 
check,  and  pasters  on  the  trunk  the  ex- 
press company's  label,  the  intention  be- 
ing to  claim  the  baggage  after  it  has 
L.R.A.1916D. 


been  delivered  to  the  baggage  room  at 
the  station,  is  liable  for  the  subsequent 
loss  of  the  trunk  or  its  contents,  al- 
though such  loss  occurred  before  he  has 
gone  to  the  baggage  room  to  claim  the 
trunk.  Springer  v.  Westcott  (1901)  166 
N.  T.  117,  59  N.  E.  693.  As  to  the  legal 
effect  of  the  premature  surrender  of  the 
check  under  such  circumstances,  the 
court  said:  "Whether  the  effect  upon 
I  the  liability  of  the  railroad  company  to 
the  plaintm  was  to  terminate  it  as  a 
carrier,  convert  it  into  that  of  a  ware- 
houseman, or  to  end  it  entirely,  we  do 
not  determine,  but  confine  our  attention 
to  the  effect  upon  the  liability  of  the 
express  company  to  the  plaintiff.  As  be- 
tween the  two  companies  the  railroad 
company  became  the  bailee  of  the  trunk 
for  the  express  company.  Thenceforth 
there  was  a  dual  custody,  by  the  latter 
as  bailor  and  by  the  former  as  bailee, 
the  same  as  always  results  from  a  stor- 
age of  property  of  a  principal  by  a  bailee 
thereof,  whether  authorized  by  the 
owner  or  not.  The  possession  of  the 
railroad  company  thus  became  the 
possession  of  the  express  company.  So 
far  as  the  rights  of  the  plaintiff  are  con- 
cerned the  defendant  had  assumed  con- 
trol of  the  trunk  and  was  bound  to  make 
safe  delivery  thereof  to  her.  By  its  ac- 
tion it  ran  the  risk  of  receiving  the 
trunk,  with  the  contents  unharmed,  from 
the  railroad  company,  its  bailee.  While 
it  was  under  no  obligation  to  take  any 
responsibility  for  the  trunk  until  the 
actual  delivery  thereof,  upon  surrender 
of  the  check  at  the  Ghrand  Central  Depot, 
it  saw  fit,  for  purposes  of  its  own,  to 
anticipate  responsibility  by  giving  up  the 
check  while  the  trunk  was  in  transitu. 
It  cannot,  now  be  heard  to  say  that  it 
did  not  intend  this  result,  for  the  law- 
holds  it  to  the  natural  consequences  of 
its  own  acts.  The  plaintiff  was  entitled 
to  her  check,  unaffected  by  the  unauthor- 
ized surrender,  as  unimpaired  evidence 
of  an  unperformed  contract  of  the  rail- 
road company,  or  the  delivery  of  her 
trunk  with  the  contents  undisturbed. 
She  cannot  be  tossed  like  a  ball  from 
one  company  to  the  other,  each  disclaim- 
ing liability  itself  and  seeking  to  place 
it  upon  the  other.  One,  at  least,  was 
liable,  and  from  their  intimate  relations 
they  could  easily  have  determined  which 
without  subjecting  a  patron  of  both  to 
the  expense  and  delay  of  litigation  which 
has  lasted  more  than  ten  years." 
A  baggage  transfer  company  whose 
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agent  accepted  a  check  for  a  valise  for 
the  purpose  of  getting  the  valise  and 
transporting  it  to  the  owner's  residence 
has  the  burden  of  proving  that  the  valise 
was  not  received  It^  it  in  good  condition, 
where  the  owner  shows  that  it  was  deliv- 
ered to  the  railroad  company  in  good 
condition  and  that  he  had  not  seen  the 
valise  daring  the  interval  between  its 
delivery  to  the  railway  eompaqy  and  its 
delivery  to  him  by  the  transfer  com- 
pany. Myerson  v.  Woolverton  (1894)  9 
Misc.  186,  29  N.  T.  Supp.  737. 

But  a  transfer  company  which  accepts 
a  cheek  for  baggage  for  the  purpose  of 
getting  it  from  the  railroad  company 
and  taking  it  to  the  owner's  residence 
will  not  be  liable  for  the  damaged  con- 
dition of  such  baggage  or  for  loss  of  any 
of  its  contents,  although  the  owner 
proves  that  he  gave  it  to  the  railroad 
company  in  good  condition,  where  the 
owner  testifies  that  he  did  not  arrive  at 
his  residence  until  about  a  half  an  hour 
after  the  baggage  arrived,  and  there  is 
no  evidence  as  to  who  received  it  or 
where  it  was  deposited  in  the  meantime. 
Eckstein  v.  Woolverton  (1908)  HI  N.  T. 
Supp.  535. 

Liability  of  an  express  company  for 
loss  of  articles  from  a  trunk  is  estab- 
lished by  uncontradicted  proof  that  the 
trunk  was  found  unlawfully  in  the  ex- 
press company's  possession  and  that  the 
articles  were  taken  therefrom  during 
such  possession.  HofE  v.  Frank  Parme- 
lee  Co.  (1908)  140  BL  App.  458.  See 
also  Springer  v.  Westcott  (1896)  2  App. 
Div.  296,  37  N.  Y.  Supp.  909;  Aikin  v. 
Westcott  (1890)  123  N.  T.  363,  26  N.  E. 
503;  Vemer  v.  Sweitzer  (1868)  32  Pa. 
208;  De  Ponte  v.  New  Orleans  Transfer 
Co.  (1890)  42  La.  Ann.  696,  7  So.  608. 

Wbat   eomstltntea   AtiirtTj  by  tnuM- 
fer  eompamy. 

A  contract  to  deliver  a  trunk  at  a  rail- 
road station  is  entered  when  the  trunk 
is  so  delivered,  and  the  carrier  is  not 
liable  for  its  subsequent  loss.  Newby  v. 
Ford  (1908)  36  Pa.  Super.  Ct.  634.  The 
court  added  that  if  the  agreement  had 
been  to  deliver  at  the  station  to  the 
owner,  the  law  would  be  otherwise. 

But  one  who  accepts  hand  baggage  for 
the  purpose  of  transferring  it  to  a  rail- 
way station  is  liable  for  its  loss  where, 
instead  of  delivering  it  to  the  agent  at 
the  station,  he  deposits  it  on  the  plat- 
form outside  the  building  and  it  is  stolen, 
such  act  being  not  a  delivery,  but  an 
abandonment.  Alexander  v.  McNally 
(1905)  112  Mo.  App.  563,  87  S.  W.  1. 

And  see  Brown  Shoe  Co.  v.  Habdin. 
LJI.A.1916D. 


And  negligence  of  a  transfer  company 
in  leaving  baggage  on  the  station  plat- 
form when  the  owner  thereof  failed  to 
come  forth  and  claim  it  is  a  question  for 
the  jury  where  the  evidence  is  conflict- 
ing as  to  whether  the  owner  agreed  to 
be  there  to  receive  it.  Ft.  Worth  Trans- 
fer Co.  V.  Isaacs  (1897)  —  Tex.  Civ. 
App.  — ,  40  S.  W.  39,  2  Am.  N^.  Eep. 
75.  The  court  in  this  case  stated  that 
the  carrier  would  have  no  right  to  aban- 
don the  property  because  the  owner  had 
not  come  forth  to  receive  it,  but  that  he 
would  be  required  to  exercise  such  a  de- 
gree of  care  in  keeping  and  protecting 
the  trunk  as  an  ordinarily  prudent  per- 
son would  exercise  toward  such  property 
under  the  same  circumstances,  and  that 
a  failure  to  exercise  such  care  would  be 
negligence  for  which  he  would  be  liable 
for  the  value  of  the  trunk  and  its  con- 
tents. 

See  also  Southern  Exp.  Co.  v.  Arm- 
stead  (1874)  50  Ala.  350;  Manheim  v. 
Carr  (1873)  62  Me.  473;  Henshaw  v. 
Rowland  (1873)  54  N.  Y.  242,  cited  in 
the  earlier  note. 

Liability  as  aCeetod  by  character  of 
Koods. 

A  baggage  transfer  company  is  not 
liable  in  an  action  for  breach  of  contract 
of  carriage,  for  loss  of  a  trunk  which 
contained  merchandise  of  large  value, 
where,  in  accepting  it  for  carriage,  it 
rightfully  assumed  from  the  manner  of 
its  delivery  that  it  contained  only  ordi- 
nary baggage.  Nathan  v.  Woolverton 
(1910)  69  Misc.  426,  127  N.  Y.  Supp. 
442,  afi^med  without  opinion  in'  (1911) 
147  App.  Div.  908,  131  N.  Y.  Supp.  1130. 
See  also  Hopkins  v.  Westcott  (1868)  6 
Blatchf.  64,  Fed.  Cas.  No.  6692;  and 
Richards  v.  Westcott  (1858)  2  Bosw. 
689;  Parmelee  v.  Lowitz  (1874)  74  HL 
116,  24  Am.  Rep.  276,  cited  in  the  earlier 
note. 
Damacea. 

In  De  Leon  v.  McKeman  (1898)  25 
Misc.  182,  54  N.  Y.  Supp.  167,  where  an 
expressman  failed  to  get  a  trunk  to  the 
dock  until  after  the  steamer  had  sailed, 
and  the  owner  on  discovering  this  left 
the  steamer  and  hired  a  tug  to  return  to 
the  starting  point,  in  an  action  to  re- 
cover for  the  expense  of  the  tug,  also  of 
a  cablegram  in  reference  to  trunks 
which  had  gone  on  the  steamer,  and  for 
his  living  expenses  while  waiting  for  the 
next  steamer,  and  for  an  extra  ticket,  it 
was  held  that  the  price  of  the  extra 
ticket  was  all  that  the  expressman  could 
be  held  liable  for,  the  other  items  not 
being  in  the  contemplation  of  the  parties  i 
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when  they  contracted,  in  view  of  the 
fact  that  no  intimation  of  the  conse- 
quences that  would  follow  the  failure 
to  perform  the  contract  was  given  the 
expressman.  Further,  the  court  stated 
that  there  was  nothing  in  the  evidence 
to  show  why  the  owner  of  the  trunk 
could  not  have  ascertained  whether  his 
trunk  had  been  delivered  before  he  went 
on  the  ship,  and  thus  have  obviated  the 
necessity  of  hiring  the  tug  to  bring  him 
back.  Nor  was  any  reason  given  to 
show  that  he  could  not  either  have  ar- 
ranged with  the  officers  of  the  ship  with 
regard  to  his  other  trunks  that  were  al- 
ready on  board,  or  have  taken  them  off 
with  him,  and  thus  avoided  the  necessity 
of  the  cablegram.  Nor  was  any  evidence 
given  by  which  the  court  could  arrive, 
with  any  sort  of  certainty,  at  the  in- ' 
creased  cost  of  living  expenses  claimed 
to  result  from  his  enforced  stay.  j 

Generally,  as  to  right  to  recover  ex- ; 
penses  or  damages  incidental  to  loss  of, ' 
or  delay  in  delivering,  baggage,  see  notes 
to  Turner  v.  Southern  R.  Co.  7  L.R.A. ! 
(N.S.)  188,  and  Kansas  City,  M.  &  0.  R. ' 
Co.  V.  rugatt,  L.R.A.1916A,  549. 
limitation  of  Uablllty. 

Supplementing  note  in  34  L.R.A.  138. 

One  engaged  in  transferring  baggage 
for  hire  is  not  within  the  protection  of 
a  public  service  law  making  every  com- 
mon carrier  and  railroad  company  liable 
for  loss,  damage,  and  injury  to  property 
carried   as   baggage   to   the   full    value  < 
thereof,  but  requiring  value  over  a  cer-  j 
tain  amount  to  be  stated  and  extra  com-  j 
pensation  paid  for  the  extra  risk,  since , 
the  word  "baggage"  refers  to  property 
transported  as  an  incident  to  the  trans- , 
portation  of  the  owner  as  a  passenger. 
Morgan  v.  Woolverton  (1911)  203  N.  Y. 
52,  36  L.R.A.(N.S.)  640,  96  N.  E.  354. 
Although  not  specifically  stating  so,  this 
case    overrules   Meister   v.    Woolverton 
(1910)    140   App.   Div.  926,  125  N.  Y.  | 
Supp.  439,  as  to  the  point  that  the  term , 
"baggage"  in  the  statute  is  not  limited ! 
to   property   carried   as   an   incident   to 
the   transportation   of   passengers.  | 

Under  a  statute  which  provides  that 
every  common  carrier  and  railroad  cor- 
poration shall  be  liable  for  all  loss, 
damage,  or  injury  to  property  carried 
as  baggage  up  to  the  full  value,  and  re- 
gardless of  the  character  thereof,  but 
that  the  value  in  excess  of  $150  shall  be 
stated  upon  delivery  to  the  carrier,  and 
a  written  receipt  stating  the  value  shall 
be  issued  by  the  carrier,  who  may  make 
a  reasonable  charge  for  the  assumption 
of  such  liability  in  excess  of  $150,  one 
who  delivers  baggage  to  a  transfer  com- 
L.R.A.1916D. 


pany  to  be  transferred  is  not,  because 
of  his  failure  to  disclose  the  value  there- 
of, limited  in  his  recovery  to  the  sum  of 
$150.  Meister  v.  Woolverton  (K.  Y.) 
supra.  The  court  stated  that  "undoubt- 
edly if  the  carrier  had  asked  the  person 
delivering  the  check  the  value  of  the 
trunk  and  such  value  had  been  stated  to 
be  $150,  the  plaintiff  would  be  estopped 
from  disputing  that  $150  was  the  value 
of  the  trunk,  and  thus  precluded  from 
recovering  a  greater  sum.  But  this  pro- 
vision in  relation  to  a  statement  of  the 
value  of  the  baggage  to  be  transported 
was  for  the  benefit  of  the  company  to 
entitle  it  to  charge  an  additional  sum  for 
the  assumption  of  the  increased  liability. 
If  the  defendant  accepted  the  trunk  for 
transportation  without  any  inquiry  as  to 
value,  or  any  demand  for  an  additional 
charge  on  account  of  the  excess.  It  can- 
not claim  that  either  the  plaintiff  was 
estopped  from  claiming  the  full  value  of 
the  trunk,  or  that  a  penalty  should  be 
imposed  upon  the  plaintiff  of  a  loss  of 
the  amount  exceeding  $150  for  a  failure 
to  state  the  value.  Accepting  the  trunk 
for  transportation  without  inquiry  as  to 
value,  fixing  its  own  charge  for  trans- 
portation without  such  inquiry,  it  as- 
sumed the  obligation  imposed  upon  it 
by  the  statute,  which  was  a  liability 
for  the  full  value.  If  it  had  been  in- 
tended to  limit  its  liability  to  the  value 
of  $150  where  the  value  was  not  stated 
by  the  person  delivering  the  trunk  for 
transportation,  it  seems  to  me  that  that 
intention  would  have  been  expressed. 
The  carrier  has  the  option  to  inquire  as 
to  the  value,  and  thus  bring  itself  within 
the  limitations  provided  for  by  the  sec- 
tion in  question.  It  is  not,  however, 
bound  to  make  such  inquiry,  but  could 
accept  the  trunk  for  transportation  sub- 
ject to  the  full  liability  clause,  and 
waive  the  provision  which  authorized  an 
extra  charge  if  it  assumed  a  liability  for 
a  sum  above  $150,  and  its  failure  to 
make  such  additional  charges  .was  a 
waiver  of  this  limited'  liability  and  an 
acceptance  of  the  unlimited  liability 
prescribed  by  the  section." 

And  in  Noel  v.  Westcott  Exp.  Co. 
(1916)  158  N.  Y.  Supp.  702,  it  was  held 
that  the  limitation  as  to  recovery  was 
not  operative,  as  the  owner  of  the  bag- 
gage was  not  asked  to  state  the  value. 

In  Morgan  v.  Woolverton  (N.  Y.) 
supra,  it  was  contended  that  the  burden 
rested  on  the  owner  of  the  baggage  to 
disclose  the  value  in  excess  of  $150, 
rather  than  upon  the  carrier  to  ascertain 
such  value  by  inquiry,  but  the  court  did 
not  discuss  the  point,  as  it  decided  that 
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in   any   event   the   defendant   was  not 
frithin  the  protection  of  the  statute. 

But  see  in  Richardson  v.  Woolverton 
(1909)  117  N.  T.  Sopp.  908,  an  action  to 
recover  for  loss  of  two  pieces  of  bag- 
gage received  for  transfer  by  a  transfer 
company,  'nliere  judgment  for  plaintiff 
was  modified  by  reducing  it  to  the  sum 
of  $300,  as  "by  the  provisions  of  §  38  of 
the  Public  Service  Commissions  law 
(Laws  1907,  p.  911,  chap.  429)  then  in 
effect,  and  under  which  this  defendant 
came  according  to  the  defined  scope  of 
article  2  as  expressed  in  §  25  of  that  law, 
no  valuation  having  been  stated  by  the 
plaintijff,  he  might  not  recover  more 
than  the  amount  limited  in  §  38  of  that 
law,  namely,  $150  a  piece,  the  sum  less 
than  which  the  defendant,  under  the 
provisions  of  that  section,  might  not, 
save  by  ej^press  contract,  limit  its  liabil- 
ity." 

A  limitation  of  liability  contained  in 
a  receipt  for  a  baggage  check  given  an 
owner  of  baggie  by  a  local  carrier  was 
held  in  Scofield  v.  May  (1909)  62  Misc. 
243, 114  N.  Y.  Supp.  787,  not  to  be  bind- 
ing upon  the  owner  of  such  baggage  so 
&»  to  preclude  a  recovery  beyond  a  cer- 
tain limitation,  where  it  was  not  called 
to  her  attention,  nor  did  she  read  it. 
The  court  stated  that  in  this  case  the 
owner  of  such  baggage  had  no  opportu- 
nity for  negotiation  or  discussion;  that 
the  slip  of  paper  was  evidently  hurriedly 
placed  in  her  hands,  and  the  agent  im- 
mediately passed  on  engaged  in  the  per- 
formance of  his  duties.  The  court  cited 
Blossom  V.  Dodd  (1870)  43  N.  Y.  264, 
3  Am.  Rep.  701,  and  QroBaaan  v.  Dodd 
(1892)  63  Hun,  324,  17  N.  Y.  Supp.  855, 
affirmed  without  opinion  in  (1893)  137 
N.  Y.  599,  33  N.  E.  642,  cited  in  the  early 
note,  to  the  point  that  this  was  one  of 
the  numerous  cases  known  as  the  bag- 
gage cases,  in  which  it  has  been  uni- 
formly held  that  tokens  or  writings  given 
in  exchange  for  baggage  checks  are  not 
of  such  a  nature  as  to  put  persons  on 
their  guard  as  to  the  memorandum 
printed  on  them,  and  persons  receiving 
them  are  not  presumed  to  know  their 
contents  or  to  assent  to  them. 

And  so  it  is  reversible  error  for  a  trial 
eourt  to  rule  that  a  limitation  on  a 
coupon  check  given  by  a  transfer  com- 
pany for  baggage  which  is  to  be  trans- 
ferred by  it  to  a  depot  is  binding  upon 
the  owner  of  the  baggage,  where  it  does 
not  appear  that  she  knew  of  such  limi- 
tation, or  as  a  reasonable  person  should 
be  presumed  to  examine  the  coupon  to 
see  exactly  what  was  printed  upon  it. 
Smith  V.  Hughes  (1909)  63  Misc.  326, 
117  N.  Y.  Supp.  162. 
L.R.A.1916D. 


Under  a  Code  provision  that  "a  pas- 
senger consignor  or  consignee,  by  accept- 
ing a  ticket,  bill  of  lading,  or  written 
contract  for  carriage  with  a  knowledge 
of  its  terms,  assents  ...  to  the  lim- 
itation stated  therein  upon  the  amount 
of  the  carrier's  liability  in  case  property 
carried  in  packages,  trunks,  or  boxes  is 
lost  or  injured,  when  the  value  of  such 
property  is  not  named,  .  .  ."  con- 
structive notice  of  such  a  limitation  is 
sufficient  to  legally  charge  one  with 
knowledge  thereof.  Merr^l  v.  Pacific 
Transfer  Co.  (1901)  131  CaL  582,  63 
Pac.  915. 

Whether  or  not  one,  in  accepting  from 
a  transfer  company  a  receipt  for  a  trunk 
containing  a  limitation  of  liability,  had 
actual  or  constructive  notice  of  such 
limitation,  is  a  question  for  the  jury. 
(Cal)  Ibid. 

So,  also,  whether  or  not  a  transfer 
company,  in  losing  a  trunk,  was  guilty  of 
such  gross  negligence  as  to  overcome  a 
limitation  of  liability  contained  in  a  re- 
ceipt given  for  such  trunk,  is  a  question 
for  the  jury.     (CaL)  Ibid. 

TIm  eSeet  of  *  eastoai. 

Supplementing  note  in  34  L.B.A.  146. 

Testimony  of  one  who  transfers  bag- 
gage to  a  railway  station,  that  it  was 
his  custom  to  deposit  hand  baggage  on 
the  platform  outside  the  building,  is  in- 
suiBcient  to  show  a  custom  of  the  rail- 
road company  to  receive  it  there,  so  as 
to  relieve  the  transfer  man  of  liability 
for  its  loss.  Alexander  v.  McNally 
(1905)  112  Mo.  App.  563,  87  S.  W.  1. 

The  general  custom  of  a  transfer 
company  to  carry  passengers  only,  and 
not  to  hold  itself  out  as  carrying  such 
passengers'  baggage  without  extra  com- 
pensation, is  immaterial  on  the  ques- 
tion of  transfer  company's  liability  for 
loss  of  hand  baggage,  where  it  undertook 
to  transport  such  passenger  and  his  bag- 
gage in  return  for  a  certain  fare  de- 
manded and  paid.  City  Transfer  Go.  v. 
Draper  (1902)  115  Oa.  954,  42  S.  E.  221. 

A  baggage  transfer  company  which 
takes  a  passenger's  trunk  check,  giving 
in  return  its  transfer  check,  and  under- 
takes to  deliver  the  trunk  to  her  at  a 
certain  hotel,  is  relieved  from  liability 
of  loss  only  by  a  delivery  to  such  pas- 
senger in  person,  or  to  a  party  holding 
her  transfer  check  for  her,  and  so  proof 
that  it  has  delivered  it  at  the  hotel  is 
no  defense,  although  such  delivery  is  the 
usual  and  customary  manner  of  deliver- 
ing baggage.  Trice  v.  Miller  (1889)  3 
Tex.  App.  Civ.  Cas.   (WiUson)  532. 

J.  H.  B. 
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ARIZONA  SVPR£ME:  COURT. 

LUCIA  GUANA,  Admrx.,  etc.,  of  Manuel 
Guana,  Appt., 

T. 

SOUTHERN  PACIFIC  COMPANY. 

(15  Ariz.  413,  139  Pac.  782.) 

Master  and  servant  —  change  of  appli- 
ances —  assumption  of  rlslt. 
One  employed  to  assist  in  caring  for  and 
moving    engines    in    a   roundhouse    in    the 
night,  without  artificial  light,  does  not  as 
matter  of  law  assume  the  risk  of  injury  of 
being  caught,  in  the  customary  performance 
of  his  duties,  between  a  standing  post  and 
an  engine  so  much  wider  than  those  upon 
which  he  had  been  working  as  to  make  the 
space  between  it  and  the  post  dangerous,  of 
which  fact  he  was  not  notified. 
For  other  ccMes,  see  Master  aind  Servant,  II. 
b,  S,  h,  in  Dig.  1-S2  N.  8. 

(April  3,  1914.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  Superior  Court  for  Pima  County 
sustaining  a  demurrer  to  the  complaint 
filed  to  recover  damages  for  the  death  of 
plaintiff's  intestate  alleged  to  have  been 
caused  by  defendant's  negligence.   Reversed. 

Statement  by  Ross,  J.t 

The  appellant,  who  was  plaintiff  below, 
•prosecutes  this  appeal  from  a  final  judg- 
ment sustaining  a  demurrer  to  her  com- 
plaint, on  the  ground  that  it  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. It  is  an  action  by  her  as  administra- 
trix for  damages  for  the  death  of  her  hus- 
band, Manuel  Guana,  who  is  alleged  to 
liave  been  killed  on  March  10,  1910,  through 
the  negligence  of  the  appellee  railroad  com- 
pany, for  which  deceased  was  wwking  at 
the  time  of  his  death.  The  material  parts 
of  the  'complaint  are  set  forth  in  the  follow- 
ing allegations: 

"VI.  That,  at  the  time  of  his  death,  the 
said  Manuel  Guana  was,  and  for  about  two 
months  prior  thereto  had  been,  in  the  em- 
ploy of  the  defendant  at  its  said  round- 
house at  Benson,  Arizona,  and  that  the 
duties  of  his  employment  were  to  clean  and 
care  for  the  engines  of  defendant,  and  occa- 
sionally to  assist  in  running  them  in  and 
out  of  said  roundhouse  and  to  and  from 
the  main  track  of  the  defendant,  and  to  as- 
sist generally  in  all  work  in  and  about  the 
roundhouse  and  yard  of  the  defendant  at 
said  Benson,  and  that,  in  the  performance 
of  such  duties,  it  became  and  was  neces- 


Xote.  —  As  to  assumption  of  risk  by  an 
employee  of  dangers  arising  from  a  change 
of  appliances,  see  annotation  following  this 
case,  post,  1210. 
L.R.A.1916D. 


sary  and  proper  for  the  said  Manuel  Guana 
to  get  upon  and  off  the  engines  of  the  de- 
fendant while  the  same  were  being  run  into 
and  out  of  said  roundhouse. 

"VII.  That  said  Manuel  Guana  wa«  an 
illiterate  Mexican,  aged  about  twenty- six 
years;  that  he  was  inexperienced  in  the 
line  of  work  in  which  he  was  engaged  at 
the  time  of  his  death;  that  he  was  not 
aware  <rf  the  risks  and  hazards  of  said 
occupation,  and  did  not  know  or  appreciate 
the  dangers  incident  thereto,  as  the  defend- 
ant and  its  agents  and  servants  well  knew. 

"VIII.  That  during  the  time  of  his  em- 
ployment, the  greater  portion  of  the  time 
of  the  said  Manuel  Guana  was  occupied 
inside  the  roundhouse,  cleaning  and  wiping 
engines,  and  only  occasionally  was  he  re- 
quired to  assist  in  running  them  from  the 
roundhouse  to  the  main  track  of  defendant; 
that,  at  the  time  of  his  death,  said  Manud 
Guana  was  engaged  in  assisting  the  hostler 
in  taking  a  certain  engine  from  the  round- 
house to  the  main  track;  that  said  engine 
was  wider  than  the  other  mgines  which 
said  Manuel  Guana  was  accustomed  to 
work,  all  of  which  was  unknown  to  him; 
that  the  said  roundhouse  was  constructed 
with  large  posts  used  to  support  the  roof  of 
said  roundhouse,  between  which  said  posts 
were  the  tracks  leading  into  said  roiuid- 
house,  and  which  were  used  for  riuining 
the  engines  in  and  out  of  said  roundhouse; 
that  said  poets  were  so  placed  that  they 
would  clear  a  man  getting  on  or  off  an 
engine  of  the  ordinary  size  and  width,  but 
would  not  clear  a  man  getting  on  or  off  an 
engine  of  the  size  and  width  of  tiie  one 
upon  which  said  Manuel  Guana  was  work- 
ing at  the  time  he  met  his  death,  all  of 
which  was  unknown  to  said  Manuel  Guana; 
that  said  defendant  carelessly  and  negli- 
gently maintained  said  posts  too  near  to 
said  trades,  as  aforesaid,  and  carelessly  and 
negligently  failed  and  neglected  to  remove 
the  same  or  to  place  them  at  a  safe  distance 
from  said  tracks,  and  knowingly  suffered 
the  said  posts  to  remain  in  such  dangerous 
position. 

"DC.  That  on  the  10th  day  of  March, 
1910,  the  said  Manuel  Guana  was  in  the 
employ  of  said  defendant  at  its  roundhouse, 
as  aforesaid,  and  that  about  the  hour  of 
4  o'clock  A.  If.,  while  it  was  still  dark,  it 
then  and  there  became  and  was  the  duty 
of  the  said  Manuel  Guana  to  assist  another 
employee  of  defendant,  known  as  a  hostler, 
in  backing  or  moving  a  certain  engine  of 
the  defendant  out  of  said  roundhouse,  for 
the  purpose  of  placing  said  engine  upon  th» 
main  track  of  defendant  preparatory  to  at- 
taching said  engine  to  one  of  defendant'* 
trains  to  be  run  over  its  railroad;  that 
said  engine  was  wider  than  the  ordinary 
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engine,  as  aforeaaid;  and  that  some  of  the 
pasta  supporting  the  roof  of  said  round 
house  were  too  close  to  the  tracks,  as  afore- 
said; that  while  so  engaged,  as  aforesaid, 
said  Mcuinel  Guana  was  struck  by  one  of 
the  posts  BO  placed  close  to  the  track,  which, 
on  account  of  darkness  and  the  fact  that 
no  lights  were  maintained,  was  not  observed 
by  said  Manuel  Guana;  and  that  he  sus- 
tained injuries  from  which  he,  on  the  last- 
named  date,  died. 

"X.  That  at  the  time  said  injuries  were 
received  by  the  said  Manuel  Guana,  result- 
ing in  his  death  as  aforesaid,  the  said  en- 
gine was  being  backed  or  run  out  of  said 
roundhouse  by  a  certain  employee  of  said 
defendant,  known  as  a  hostler,  who  was 
then  and  there  engaged  in  operating  said 
engine  and  backing  or  moving  the  same 
out  of  said  roundhouse;  that  said  hostler 
then  and  there  well  knew,  or  by  the  exer- 
cise of  ordinary  care  and  prudence  could 
and  should  have  known,  that  said  Manuel 
Guana  was  then  and  there  at  work  on  said 
engine  and  getting  on  and  off  thereof,  in 
the  performance  of  the  duties  of  his  em- 
ployment, and  that  said  engine  was  larger 
than  the  ordinary  engine,  and  that  said 
Manuel  Guana  was  in  danger  of  being 
struck  by  the  said  post  ao  maintained  in 
dangerous  proximity  to  said  tracks  over 
which  said  engine  was  then  and  there  r\in- 
ning,  and  that,  in  getting  off  said  engine 
while  the  same  was  in  motion,  said  Manuel 
Guana  was  in  danger  of  being  struck  by 
said  post  and  injured  thereby;  but  never- 
theless the  said  hostler  continued  to  back 
and  move  said  engine,  and,  while  said  en- 
gine was  so  being  moved  and  while  in  mo- 
tion, said  Manuel  Guana  was  struck  by 
said  post,  and  received  injuries  from,  which 
he  died,  as  aforesaid. 

"XI.  That  said  Manuel  Guana  received 
the  said  injuries  which  resulted  in  his 
death,  as  aforesaid,  by  reason  of  the  negli- 
gence and  carelessness  of  said  defendant  in 
maintaining  and  keeping  the  said  post  too 
close  to  said  track,  go  that  said  Manuel 
Guana  could  not  perform  his  duties  with- 
out danger  of  injury  while  said  engine  was 
being  backed  out  of  said  roundhouse,  and 
by  reason  of  the  carelessness  and  negligence 
of  said  hostler  in  backing  said  engine  out 
of  said  roundhouse  and  keeping  said  en- 
gine in  motion  when  said  Manuel  Guana 
was  getting  cm  or  off  said  oigine,  which 
■aid  hostler  knew  or  ought  to  have  known 
that  said  Manuel  Guana  was  in  danger  of 
being  struck  by  said  post  and  of  being 
killed  or  injured  thereby,  and  because  of 
the  negligence  and  carelessness  of  the  de- 
fendant in  maintaining  the  dangerous  con- 
ditions in  and  about  said  ronndhonse  with- 
L.R.A.1916D. 


out ,  providing    any    lights    in    the    night- 
time." 

Messrs.  A.  A.  Wprsley,  William  M. 
Ijovell,  and  Benton  Dick,  for  appellant: 

Risks  resulting  from  the  master's  negli- 
gence are  not  assumed  by  the  servant. 

1  Labatt,  Mast.  *  S.  §  2;  Texas  *  P.  R. 
Co.  V.  Harvey,  228  U.  S.  319,  67  L.  ed.  862, 
33  Sup.  Ot.  Rep.  518. 

Whether  or  not  there  was  an  assump- 
tion of  ri^  involved  in  this  complaint  or 
cause  is  a  question  of  fact  that  should  have 
been  submitted  to  a  jury;  and  the  court 
erred  in  sustaining  the  demurrer,  if  it  was 
sustained,  upon  the  theory  that  plaintiff 
assumed  the  risk. 

Rase  V.  Minneapolis,  St.  P.  t  S.  Ste.  M. 
R.  Co.  107  Minn.  260,  21  L.R.A.(N.S.)  138, 
120  N.  W.  360;  2«  Cyc.  1444-1446;  Boucher 
V.  Robeson  Mills,  182  Mass.  600,  63  N.  E. 
818;  Swensen  v.  Bender,  51  C.  C.  A.  627, 
114  Fed.  1;  Htunman  v.  Central  Coal  ft 
C6ke  Co.  156  Mo.  232,  56  S.  W.  1091;  Car- 
ter V.  Baldwin,  107  Mo.  App.  217,  81  S.  W. 
204. 

Messrs.  Frank  Cox  and  Francis  M. 
Hartman,  for  appellee: 

The  question  of  assumption  of  risk  is 
one  of  law  for  the  court. 

Glenmont  Lumber  Co.  v.  Roy,  61  O.  C.  A. 
606,  126  Fed.  524,  15  Am.  Neg.  Rep.  483; 
Rush  V.  Missouri  P.  R.  Co.  36  Kan.  129, 
12  Pac.  682;  Kenney  v.  Meddaugh,  55  C.  C. 
A.  115,  118  Fed.  209;  Goure  v.  Storey,  17 
Idaho,  362,  106  Pac.  794;  Riverside  Iron 
Works  V.  Green,  79  Kan.  688,  100  Pac.  482; 
Breig  v.  Chicago  &  W.  M.  R.  Co.  98  Mich. 
222,  57  N.  W.  118,  16  Am.  Neg.  Cas.  131; 
Week  V.  Fremont  Mill  Co.  3  Wash.  215,  29 
Pac.  216;  Lee  v.  Northern  P.  R.  Co.  39 
Wash.  388,  61  Pae.  834;  3  Bailey,  Personal 
Injuries,. g  2216;  Bolden  v.  Central  of  Geor- 
gia R.  Oo.  130  Ga.  466,  60  S.  E.  1047;  Do- 
zier  V.  Atlanta,  118  Ga.  364,  45  S.  E.  306; 
Hoover  v.  Empire  Coal  Co.  149  111.  App. 
258;  Missouri  P.  R.  Co.  v.  Baxter,  42  Neb. 
793,  60  N.  W.  1044,  16  Am.  N(«.  Cas.  566; 
Walker  v.  Wehking,  29  Ind.  App.  62,  63  N. 
E.  128;  Klutts  v.  Gibson  Bros.  37  Tex.  Civ. 
App.  216,  83  S.  W.  404;  Smith  v.  Armour 
k  Co.  37  Tex.  Civ.  App.  633,  84  8.  W.  675; 
Chicago,  B.  ft  Q.  R.  Co.  v.  Shalstrom,  46 
L.R.A.(N.S.)  887,  116  C.  O.  A.  616,  196 
Fed.  726;  Chicago,  R.  I.  ft  P.  R.  Co.  v. 
Watson,  36  Okla.  1,  127  Pac.  693;  Bresett^ 
V.  E.  B.  ft  A.  L.  Stone  Co.  162  Cal.  74,  121 
Pac.  812;  Kiley  v.  Chicago,  M.  ft  St.  P.  R. 
Co.  138  Wis.  215,  119  N.  W.  309,  120  N.  W. 
766,  21  Am.  Neg.  Rep.  394;  Callanan  v. 
Judd,  23  Wis.  343;  Oatman  v.  Bond,  16 
Wis.  21;  Klein  v.  Valerius,  87  Wis.  54,  22 
L.RJ^.  609,  57  N.  W.  1112;  Janesville  v. 
Carpenter,   77   Wis.  288,  8  L.R.A.  808,  20 
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Am.  St.  Rep.  123,  46  N.  W.  128;  Rand&ll 
V.  Baltimore  4  O.  R.  Co.  109  U.  S.  478,  27 
L.  ed.  1003,  3  Sup.  Ot.  Rep.  322;  Moores 
V.  CitiBens'  Nat,  liaBk,  111  U,  S.  170,  28 
L.  ed.  390,  4  Sup.  Ct'.  Rep.  345;  Schofield 
V.  Chicago,  M.  &  St.  P.  R.  Co.  114  U.  S.  619, 
29  L.  ed.  225,  5  Sup.  Ct.  Rep.  1125;  Hig- 
gina  V.  MoCrea,  116  U.  S.  683,  29  L.  ed.  768, 
6  Sup.  Ct.  Rep.  567;  Marshall  t.  Hubbard, 
117  U.  S.  419,  29  L.  ed.  920,  6  Sup.  Ct.  Rep. 
806;  Goodlett  v.  Louisville  &  N.  R  Co.  122 
U.  S.  411,  30  L.  ed.  1234,  7  Sup.  Ct.  Rep. 
1254;  Chicago  G.  W.  R.  Co.  t.  Roddy,  65 
C.  C.  A.  470,  131  Fed.  712;  Comielley  v. 
Pennsylvania  R.  Co.  47  L.R.A.(N.S.)  867, 
119  C.  C.  A.  392,  201  Fed.  54;  Mont^mery 
V.  Southern  P.  Co.  64  Or.  597,  47  L.RA. 
(N.S.)   13,  131  Pac.  507. 

Plaintiff  assumed  the  risk  of  injury. 

Freeman  v.  Powell,  —  Tex.  Civ.  App.  — , 
144  S.  W.  1033;  Kansas  City,  M.  &  O.  R. 
Co.  V.  Loosley,  76  Kan.  103,  90  Pac.  990; 
Schlemmer  v.  Buffalo,  R.  &  P.  R.  Co.  220 
U.  S.  590,  55  L.  ed.  596,  31  Sup.  Ct.  Rep. 
561;  Nivcrt  v.  Wabash  R.  Co.  232  Mo.  626, 
135  S.  W.  33;  Davies  v.  People's  R.  Co.  169 
Mo.  1,  59  S.  W.  982 ;  Indiana  t  C.  Coal  Co. 
v.  Batey,  34  Ind.  App.  16,  71  N.  E.  191 ; 
Boyd  V.  Harris,  176  Pa.  484,  35  Atl.  222; 
Bethlehem  Iron  Co.  v.  Weiss,  40  C.  C.  A. 
270,  100  Fed.  45;  Chicago,  R.  I.  &  P.  R. 
Oo.  V.  Lonergan,  118  III.  41,  7  N.  E.  55; 
Young  T.  Burlington  Wire  Mattress  Co.  79 
Iowa,  415,  44  N.  W.  693;  Frederick  Cotton 
Oil  &  Mfg.  Co.  V.  Traver,  36  Okla.  717,  129 
Pac.  747;  3  Elliott,  Railroads,  §  1269,  p. 
658;  Rains  v.  St.  Louis,  I.  M.  k  S.  R.  Co. 
71  Mo.  164,  36  Am.  Rep.  459;  Pennsylvania 
Co.  V.  Finney,  145  Ind.  551,  42  N.  E.  816; 
Gibson  v.  Erie  R.  Co.  63  N.  Y.  449,  20  Am. 
Rep.  552;  Tuttle  v.  Detroit,  G.  H.  A  M.  R. 
Co.  122  U.  S.  189,  30  L.  ed.  1114,  7  Sup.  Ct. 
Rep.  1166;  Soithern  P.  Co.  v.  Seley,  162 
U.  S.  145,  155,  38  L.  ed,  391,  395,  14  Sup. 
Ct.  Rep.  530;  Narramore  v.  Cleveland,  C.  C. 
&  St.  L.  R.  Co.  48  L.R.A.  68,  37  C.  C.  A. 
499,  96  Fed.  301;  Freeman  v.  Wilson,  — 
Tex.  Civ.  App.  — ,  149  S.  W.  413;  Vandalia 
R.  Co.  T.  Parker,  178  Ind.  138,  98  N.  E. 
705;  Chicago,  B.  &  Q.  R.  Co.  v.  ShaUtrom, 
45  L.R.A.(N.S.)  387,  115  C.  C.  A.  615,  196 
Fed.  725 ;  Bowers  v.  Southern  R.  Oo.  10  Ga. 
App.  367,  73  S.  E.  677;  Wright  v.  Yazoo 
ft  M.  Valley  R.  Co.  197  Fed.  94;  Molt  v. 
Northern  P.  R  Co.  44  Mont.  471,  120  Pac. 
809;  Choctaw,  O.  &  G.  R.  Co.  v.  McDade, 
191  U.  S.  64,  48  L.  ed.  96,  24  Sup.  Ct.  Rep. 
24,  15  Am.  Neg.  Rep.  230;  Kath  v.  East  St 
Louis  ft  Suburban  R  Co.  232  111.  126,  15 
L.R.A.(N.S.)  1109,  83  N.  E.  533;  Sisco  v. 
Lehigh  ft  H.  Rivpr  R.  Co.  145  N.  Y.  296,  39 
N.  E.  958;  Jackson  v.  Chicago,  R.  I.  &  P. 
R.  Co.  102  C.  C.  A.  1!59,  178  Fed.  432;  Wil- 
son  v.  New  York,  N.  H.  ft  H.  R.  Co.  29  R.  I. 
L.R.A.1916D. 


146,  69  Atl.  364;  St.  Louis,  I.  M.  &  S.  ft. 
Co.  V.  Birch,  89  Ark.  424,  28  L.R.A.(N.S.) 
1250,  117  S.  W.,243;  Southern  R.  Co.  v. 
Carr,  82  C.  C.  A.  240,  153  Fed.  106;  South- 
ern P.  R.  Co.  V.  Allen,  48  Tex.  Civ.  App. 
68,  106  S,  W.  441;  Mattson  v.  Chicago,  St. 
P.  M.  ft  O.  R.  Co.  103  Minn.  239,  114  X.  W. 
759;  Chicago,  M.  ft  St.  P.  R.  Co.  v.  Dono- 
van. 87  C.  C.  A.  600,  160  Fed.  826;  Wabash 
R  Co.  v.  Stan«berry,  118  C.  C.  A.  357,  200 
Fed.  139;  Goure  v.  Storey,  17  Idaho,  352, 
105  Pac.  794;  4  Labatt,  Mast,  ft  S.  U  1626; 
Texas  ft  P.  R.  Co.  v.  Harvey,  228  U.  S.  319, 
57  L.  ed.  852,  33  Sup.  Ot.  Rep.  518. 

Ross,  J.,  delivered  the  opinion  of  the 
court:. 

Does  the  complaint  state  facts  sufficient 
to  constitute  a,  cause  of  action?  At  the 
time  Manuel  Guana  was  killed,  Arizona,  was 
a  territory,  and,  in  answering  the  above 
question,  we  must  be  guided  by  the  terms 
of  the  Federal  employers'  liability  act  of 
April  22,  1908,  chap.  149,  35  SUt  at  I.. 
66,  Fed.  Stat.  Anno.  Supp.  1909,  p.  584, 
Comp.  Stat.  1913,  §  8657.  The  portions  of 
that  act  having  a  bearing  on  this  case  are 
as  follows: 

"Section  2.  [Damages  for  Injuries  in 
Territories,  District  of  Columbia,  Canal 
Zone,  etc.]  That  every  common  carrier  by 
railroad  in  the  territories,  the  District  of 
Columhi<^>  tlie  Panama  Canal  Zone,  or  other 
posaeseims  of  the  United  States  sliall  be 
liable  in.  damages  to  any  person  suffering 
injury  while  he  is  employed  by  such  carrier 
in  any  of  said  jurisdictions,  or,  in  case  of 
the  death  of  such  employee,  to  his  or  her 
personal  representative,  tor  the  benefit  of 
the  surviving  widow  or  husband  and  chil- 
dren of  such  employee;  and,  if  none,  then  of 
such  employee's  parents;  and  if  none,  then 
of  the  next  of  kin  dependent  upon  such  em- 
ployee, for  such  injury  or  death  resulting 
in  whole  or  in  part  from  the  negligence 
of  any  of  the  officers,  agents,  or  employees 
of  such  carrier,  or  by  reason  of  any  defect 
or  insufficiency,  due  to  its  negligence,  in  its 
cars,  engines,  appliances,  machinery,  track, 
roadbed,  works,  boats,  wharves,  or  other 
equipment. 

"Section  3.  [Contributory  Negligence  of 
Employee.]  That  in  all  actions  hereafter 
brought  against  any  such  common  carrier 
by  railroad  under  or  by  virtue  of  any  of 
the  provisions  of  this  act  to  recover  dam- 
ages for  personal  injuries  to  an  employee, 
or  where  such  injuries  have  resulted  in  his 
death,  the  fact  that  the  employee  may  have 
been  guilty  of  contributory  negligence  shall 
not  bar  a  recovery,  but  the  damages  shall 
be  diminished  by  the  jury  in  proportion  to 
the  amount  of  negligence  attributable  to 
such  employee:    Provided,  that  no  such  em- 
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ployee  who  may  be  injured  or  killed  shall 
be  held  to  have  been  guilty  of  contributory 
negligence  in  any  case  -where  the  violation 
by  such  pominon  carrier  of  any  statute  en- 
acted for  the  safety  of  employees  contrib- 
uted to  the  injury  or  death  of  such  em- 
ployee. 

"Section  4.  [Assumption  Of  Risk  of  Em- 
ployment.] That  in  any'  a«tion  brought 
against  any  common  carrier  under  or  by 
virtue  of  any  of  the  provisions  of  this  act 
to  recover  damages  for  injuries  to,  or  the 
death  of,  «ny  of  its  employees,  such  em- 
ployee shall  not  be  held  to  have  assumed 
the  risks  of  his  emplojrment  in  any  case 
where  the- violation  by  such  common  car- 
rier of  any  statute  enacted  for  the  safety 
of  the  employees  contributed  to  the  injury 
or  death  of  such  employee." 

It  will  be  seen  that  by  §  2,  in  the  terri- 
tories, the  District  of  Columbia,  the  Pan- 
ama Canal  Zone,  and  other  possessions  of 
the  United  States,  the  fellow-servant  doc- 
trine of  the  common  law  is  abrogated,  and 
a  liability  upon  the  part  of  common  car- 
riers by  railroad  is  created,  when  injury  or. 
death  results  to  an  employ^  from  the  neg- 
ligence of  any  of  its  officers,  agents,  or  Em- 
ployees, or  by  reason  of  any  defects  or  in- 
8ufficier.cy,  due  to  n^ligence,  in  its  cars, 
engines,  appliances,  machinery,  track,  road- 
bed, works,  boats,  wharves,  or  other  equip- 
ment. Section  3  abrogates  the  comm<«-law 
doctrine  of  contributory  negligence,  and 
substitutes  therefor  what  is  known  as  com- 
parative negligence,  and  authorizes  the  jury 
to  gauge  the  amount  of  dami^es  in  aaeoiH- 
ance  with  the  degree  of  negligence  of  the 
employee,  diminishing  it  as  the  employee's 
negligence  increases.  Section  4  retains  the 
common-law  doctrine  of  assumed  risk,  ex- 
cept where  the  injury  or  death  is  occa- 
sioned, in  whole  or  in  part,  by  a  violation 
of  some  law  by  the  employer  enacted  for 
the  safety  of  employees. 

The  complaint  does  not  allege  any  vio- 
lation by  defendant  of  any  safety  law  en- 
acted for  the  protection  of  employees,  and 
it  follows  that  plaintiff  assumed  those  risks 
under  the  common  law  that  have  not  been 
abrogated  by  this  act.  ;  Freeman  v.  Powell, 
—  Tex.  Civ.  App.  — ,  144  S.  W.  1033; 
Barker  v.  Kansas  City,  M.  &  O.  R.  Co.  88 
Kan.  767,  43  L.R.A.(N.S.)  1121,  129  Pac. 
1151. 

The  complaint  is  based  upon  three  acts 
of  negligence,  ae  we  read  it:  (1)  A  fail- 
ure on  the  part  of  defendant  to  furnish  a 
safe  place  and  appliances;  (2)  a  failure 
to  furnish  lights;  and  (3)  negligence  of  a 
fellow  servant. 

Our  analysis  of  the  ooaiplaint,  and,  npon 
the  demurrer,  its  allegations  must  be  taken 
as  true,  satisfies  us  that  tbe  proximate 
L.R.A.1016D. 


cause  of  the  accident  that  resulted  in  the 
death  of  Manuel  Guana  was  the  introduc- 
tion into  his  work,  without  his  knowledge, 
of  a  new  element  of  danger  in  the  wider 
engine,  and  that  the  failure  to  provide  arti- 
ficial lights  lessened  his  ability  or  oppor- 
tunity to  discover  a  danger  that,  with 
lights,  might  have  been  easily  seen  and 
avoided.  It  seems  that  the  engine  was  be- 
ing operated  in  the  usual  manner,  and  that 
the  deceased,  at  the  time  of  his  injury,  was 
perfbrming  his  ordinary  duties  in  the  accus- 
tomed way.  The  accident  did  not  occur  be- 
cause of  the  negligent  movement  of  the  en- 
gine, nor  because  of  any  negligent  omission 
br  commission  of  deceased,  but  solely  by 
reason  of  the  wider  engine  occupying  more 
of  the  space  between  the  upright  posts  and 
leaving  too  little  apace  for  deeeased  to  do 
his  work  as  he  had  been  doing  it  on  the 
narrower  engines.  The  deceased  might  have 
been  prevented,  because  of  the  darkness, 
from  discerning  that  the  particular  engine 
was  wider  than  the  others  upon  which  he 
bad  been  working,  or  the  difference  in  width 
might  not  have  been  so  pronounced  as  to 
attract  his  attention,  or  his  visual  concep- 
tion might  have  been  defective.  We  can- 
not say,  as  a  question  of  law,  the  new  ele- 
ment of  danger  interjected  by  the  wider 
engine  was  "so  patent  as  to  be  readily  ob- 
served" by  deceased.  A  most  cautious  per- 
son might  have  been  lulled  into  a  feeling 
of  security  from  having  repeatedly  made 
the  same  trip  with  apparently  the  same 
means  without  injury. 

Under  tke  rule  tliat  the  employee  assumes 
all  the  ordinary  risks  of  his  employment,  it 
may  be  said  the  deceased  assumed  the  risks 
incident  to  working  without  artificial  lights, 
so  long  aa  the  instruments  with  which  he 
labored  remained  the  same,  or'  so  long  aa 
he  was  fully  advised  of  any  alterations  or 
changes  thai  enhanced  his  danger.  A  serv- 
ant does  not  assume  extraordinary  or  un- 
usual risks  of  his  employment.  20  Cyc. 
1177;  Labatt  Mast.  4  S.  §  1187.  The  last 
author  says,  at  §  1180 :  "Most  of  the  cases 
in  which  the  servant's  nonassumption  of  ex- 
traordinary risks  is  asserted  relate  to  in- 
juries caused  by  dangerous  conditions  which 
arise  from  or  are  incident  to  the  intrinsic 
quality  or  the  permanent  arrangement  and 
relative  disposition,  of  the  instrumentalities 
of  the  business  or  the  materials  which  the 
servant  is  required  to  handle." 

The  case  of  Choctaw,  O.  &  G..  R.  Co.  ▼. 
McDade,  191  U.  S.  64,  48  L.  ed.  96,  24  Sup. 
Ct.  Rep.  24,  15  Am.  Neg.  Rep.  230,  in  its 
essential  features,  bears  enough  resemblance 
to  this  case  to  make  the  principles  therein 
announced  applicable  here.  McDade,  a 
brakeman,  was  struck  by  an  overhanging 
iron  pipe  of  a  water  tank  and  knocked  down 
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from  the  top  of  a  moving  train  and  killed. 
The  court  said:  "It  is  the  duty  of  a  rail- 
road company  to  use  due  care  to  provide 
.  .  .  properly  constructed  roadbed, 
structures,  the  track  to  be  used  in  the  oper- 
ation of  the  road.  Union  P.  R.  Co.  t. 
O'Brien,  161  U.  S.  451,  40  L.  ed.  766.  16 
Sup.  Ct.  Rep.  618.  The  spout  might  readily 
have  been  so  constructed  and  hung  as  to  be 
safe.  As  it  was  maintained,  it  was  a  con- 
stant menace  to  the  lives  and  limbs  of  em- 
ployees whose  duties  required  them,  by  night 
and  day,  to  pass  the  structure.  It  is  a  case 
where  the  dangerous  structure  is  not  justi- 
fied by  the  necessity  of  the  situation,  and  we 
agree  with  judgments  in  the  courts  below 
that  its  maintenance  under  the  circum- 
stances was  negligence  upon  the  part  of  the 
railroad  company.  .  .  .  The  servant  as- 
sumes the  risk  of  dangers  incident  to  the 
business  of  the  master,  but  not  of  the  lat- 
ter'g  negligence.  Hough  v.  Texas  t  P.  R. 
Co.  100  U.  S.  213,  25  L.  ed.  612;  Wabash  R. 
Co.  v.  McDaniels,  107  U.  S.  454,  27  L.  ed. 
605,  2  Sup.  Ct.  Rep.  932;  Northern  P.  R. 
Co.  V.  Herbert  116  U.  S.  642,  29  L.  ed.  755, 
«  Sup.  Ct.  Rep.  690;  Northern  P.  R.  Co.  v. 
Babcock,  154  U.  S.  190,  38  L.  ed.  958,  14 
Sup.-Ct.  Rep.  978.  The  question  of  assump- 
tion of  risk  is  quite  apart  from  that  of  con- 
tributory negligence.  The  servant  has  the 
right  to  assume  that  the  master  has  used 
<lue  diligence  to  provide  suitable  appli- 
ances in  the  operation  of  his  business,  and 
he  does  not  assume  the  risk  of  the  employ- 


er's negligence  in  performing  such  duties. 
The  employee  is  not  obliged  to  pass  judg- 
ment upon  the  employer's  methods  (rf  trans- 
acting his  business,  but  may  assume  that 
reasonable  care  will  be  used  in  furnishing 
the  appliances  necessary  for  its  operation. 
This  rule  is  subject  to  the  exception  that, 
where  a  defect  is  known  to  the  employee, 
or  is  so  patent  as  to  be  readily  observed  by 
him,  he  cannot  continue  to  use  the  defective 
apparatus  in  the  face  of  knowledge  and 
without  objectiwi,  witiiout  assuming  the 
hazard  incident  to  such  a  situatic».  In 
other  words,  if  he  knows  of  a  defect,  or 
it  is  so  plainly  observable  that  he  may  be 
presumed  to  know  of  it,  and  continues  in 
the  master's  employ  without  objection,  he 
is  taken  to  have  made  his  electiiHi  to  con- 
tinue in  the  employ  of  the  master,  notwith- 
standing the  defect^  and  in  such  case  can- 
not recover." 

While  there  may  be  cases  in  which  it  be- 
comes the  duty  of  the  court  to  decide  upon 
demurrer  that  the  employee  assumed  the 
risks  as  pleaded,  we  do  not  think  this  is 
that  kind  of  a  case. 

The  judgment  is  reversed,  and  case  re- 
manded, with  directiona  to  overrule  demur- 


lYankltn,  Ck.  J.,  and  Cwnnlngham,  J., 
concur. 


Petition  for  rehearing  denied. 


Annotation — ^AMumption  of  ride  by  an  employee  of  dangers  arising  from 

a  change  of  appliances. 


From  one  point  of  view,  the  foregoing 
■e&ae  presents  simply  an  applieation  of 
the  general  principle  that  an  employee 
does  not  assume  the  risk  of  dangers  of 
which  he  has  no  knowledge,  actual  or 
'Constructive.  From  another  point  of' 
view,  however,  it  presents  a  distinct 
phase  of  the  law  of  assumption  of  risk. 
An  employee  must  use  ordinary  care  at 
all  times,  and  cannot  shut  his  eyes  as  to 
obvious  dangers  even  though  created  by 
the  negligence  of  the  master.  When  an 
employee  first  undertakes  dangerous 
work,  there  rests  upon  him  the  duty  of 
using  his  senses  to  protect  himself,  bnt 
it  is  only  natural  that  an  employee 
should,  after  a  time,  become  so  accus- 
tomed to  the  danger  that  he  uncon- 
sciously guards  himself  from  it:  If, 
however,  the  danger  is,  without  warning, 
increased  by  a  positive  act  of  the  master, 
the  employee  is  not  prepared  for  the 
added  risk,  and  it  would  seem  clear  that 
there  is  a  duty  resting  upon  the  master 
in  cases  of  this  character,  to  inform  the 
L.R.A.1916D. 


employee  of  the  change;  and  the  omis- 
sion to  give  this  information  is  n^li- 
gence,  the  risk  of  which  is  not  assumed 
by  the  employee.  The  court  in  Qv^sa 
V.  SOOTHEHN  P.  Co.  ante,  1206,  well  ex- 
presses the  situation  when  it  says:  "A 
most  cautions  person  might  have  been 
lulled  into  a  feeling  of  security  from 
having  repeatedly  made  the  same  trip 
with  apparently  the  same  means,  with- 
out injury." 

There  are  undoubtedly  many  cases 
in  which  the  injuries  suffered  by  the  em- 
ployee were  caused  by  a  change  in  the 
appliances  made  without  Us  knowledge, 
but  which  were  disposed  of  by  the  court 
by  simply  stating  that  the  servant  did 
not  assume  the  risk  of  dangers  of  which 
he  was  unaware;  in  the  following  eases, 
however,  the  principle  enunciated  in 
GcANA  V.  SotJTHEHN  P.  Co.  was  more  or 
less  clearly  stated  and  applied: 

A  brakeman  does  not  assume  the  risk 
arising  from  the  dangerous  proximity  of 
a  switch  target  to  the  track  placed  ia 
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position  a  few  weeks  prior  to  the  acci- 
dent, and  unknown  to  the  brakeman,  and 
never  operated  by  him  in  its  changed 
location,  or  warning  given  to  him  regard- 
ing it.  Boston  &  M.  R.  Co.  v.  Gokey 
(1906)  79  C.  C.  A.  64,  149  Fed.  42,  9 
Ann.  Cas.  384;  affirmed  in  (1908)  210 
U.  S.  155, 52  L.  ed.  1002,  28  Sup.  Ct.  Rep. 
657. 

While  a  lineman  for  a  telephone  com- 
pany assumes  the  risk  of  encountering, 
on  a  clear  day  without  moisture  any- 
where, wires  carrying  a  high  current 
with  such  insulation  as  might  be  ex- 
pected on  wires  so  placed,  and  which 
have  been  in  service  and  exposed  to 
ordinary  wear  and  tear,  he  does  not  as- 
sume the  further  risk,  of  which  he  is 
ignorant,  that  by  the  aet  of  or  with  the 
assent  of  those  in  charge  of  such  wires 
insulation  had  been  intentionally  re- 
moved and  never  replaced.  Co-Operant 
Teleph.  Co.  v.  St.  Clair  (1909)  94  C.  C. 
A.  109, 168  Fed.  645. 

The  employees  in  a  factory  do  not  as- 
sume the  risk  arising  from  the  negligent 
conduct  of  the  proprietors  of  the  factory 
who,  in  shifting  an  engine  in  the  engine 
room,  projected  an  unguarded  shaft 
thereof  into  the  working  room  of  the 
factory  a  grater  length  than  was  neces- 
sary, and  failed  to  cut  it  off  because  of 
the  press  of  business.  Fairbank  v. 
Haentzsche  (1874)  73  HL  236.  The  shift- 
ing in  the  engine  room  in  the  course  of 
which  the  shaft  was  projected  into  the 
working  room  of  the  factory  was  made 
at  night,  but  the  employees  knew  of  the 
change.  It  was  because  of  the  fact  that 
it  was  a  temporary  peril  to  which  the 
employees  were  exposed  by  the  negligent 
conduct  of  the  proprietors  of  the  factory 
that  they  were  held  not  to  have  assumed 
the  risk  incident  thereto.  It  is  further 
stated  that  under  the  circumstances  of 


the  case  the  injured  employee  was  under 
no  legal  obligation  to  give  notice  to  the 
proprietors  of  the'  temporary  peril  to 
which  he  was  exposed,  and  demand  its 
removal,  before  he  could  maintain  an 
action  for  injuries;  that  there  may  be 
cases  in  which  such  notice  must  be  given, 
and,  if  not  removed,  the  employee  must 
quit  the  employment  or  assume  all  the 
hazards,  but  this  is  not  such  case;  for 
here  the  danger  was  created  by  a  posi- 
tive act  of  the  proprietors  of  the  fac- 
tory. There  is  neither  reason  nor  au- 
thority for  saying  in  such  case  that 
notice  is  necessary. 

The  finding  of  a  jury  that  a  yard 
foreman  did  not  assume  the  risk  inci- 
dent to  the  use  of  an  unfilled  frog  is 
sustained  by  evidence  showing  that  he 
had  been  taken  siek  and  quit  work  at 
a  time  when  the  frog  was  filled,  and 
while  he  was  Away  the  track  at  this  plaee 
was  raised  and  repaired,  but  the  frog 
had  not  been  refilled  or  blocked.  Texar- 
kana  &  Ft.  S.  R.  Co.  v.  ToUver  (1904) 
37  Tex.  Civ.  App.  437,  84  S.  W.  375. 

Whether  an  employee  of  a  hotel  com- 
pany who  operated  the  elevator  and  ran 
errands  assumed  the  risk  which  arose 
from  a  custom  of  the  hotel  guests  known 
to  and  approved  of  by  the  hotel  owners, 
of  moving  the  elevator  in  the  absence  of 
the  person  in  charge,  is  for  the  jury, 
where  this  custom  was  unknown  to  the 
employee.  Lyons  v.  Dee  (1903)  88  Minn. 
490,  93  N.  W.  899,  13  Am,  Neg.  Rep. 
542. 

The  general  doctrine  of  assumption  of 
risk  by  a  servant  is  discussed  in  vol.  3, 
chap.  L,  Labatt  on  Master  &  Servant. 
The  application  to  specific  cases  of  the 
doctrine  of  assumption  of  extraordinary 
risks  is  discussed  in  §  1180  of  that  chap- 
ter. W.  A.  E. 


•CNITEa>    STATES    CIRCUIT    COURT 
OF  APPEAIiS. 

HUGH  GORDEN  MILLER,  Trustee  of  Clar- 
ence D.  Sire,  Bankrupt, 

V. 

LILLIAN  R.  SIRE,  Appt. 
(Two  cases.) 

(140  C.  C.  A.  118,  224  Fed.  424.) 

Contract  ^  execntion  of  parol  promise 
required  to  be  in  writing  —  right  of 
creditors. 

A  conveyance  by  a  man  to  his  fiance^,  in 
eonsideration  of  which  she  fuliils  her  prom- 
ise to  marry  him,  cannot  be  set  aside  by  liig 
creditors  under  a  statutory  provision  mak- 
L.R.A.1916D. 


ing  every  agreement  which  is  made  in  con- 
sideration of  marriage  void  unless  in  writ- 
ing, although  his  promise  to  make  the 
conveyance  was  in  parol. 
For  other  casea,  see  Contracts,  I.  e,  6,  h,  itt 
Dig.  1-oZ  Jf.  B. 

(June  22,  1915.) 

APPEALS  by  defendant  from  a  decree  of ' 
the  District  Court  of  the  United  States 
for    the    Southern    District   of   New    York 
(Evans,  J.)    in  plaintiff's  favor,  and  from 

Note.  —  For  right  of  creditors  to  avoid 
debtor's  contracts  or  conveyances  upon  the 
ground  of  the  statute  of  frauds,  see  annota- 
tion following  this  case,  poet,  1213.  ' 
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an  order  denying  a  motion  to  open  a  so- 
called  default,  in  a  suit  to  set  aside  a  con- 
veyance by  the  bankrupt  to  defendant, 
alleged  to  have  been  made  with  intent  to 
hinder,  delay,  and  defraud  creditors.  Re- 
versed-. 

The  facts  are  stated  in  the  opinion. 

Argued  before  Lacombe,  Coxe,  and  Ward, 
Circuit  Judges. 

Messrs.  F.  Sidney  Willtams  and 
Cniarl«8  B.  141  Voe,  with  Messrs.  Ed- 
ward M.  Grout  and  Paul  Grout,  for  ap- 
pellant. 

Messrs.  William  Hughes  and  W.  H.  K. 
Davey,  with  Mr.  True  P.  Pierce,  for  ap- 
pellee :■ 

The  agreement  between  the  parties  is 
void,  and  a  conveyance  based  upon  no  other 
consideration  is  void  as  to  existing  credi- 
tors. 

Moses  V.  National  Bank,  149  U.  S.  298, 
37  L!  ed.  743,  13  Sup.  Ct.  Rep.  000;  Walker 
V.  Hafer,  24  L.R.A.(N.S.)  316,  95  C  C.  A. 
311,  170  Fed.  39;  Grafton  v.  Cummings, 
99  U.  S.  100,  25  L.  ed.  366;  Brashear  v. 
West,  7  Pet.  615,  8  L.  ed.  804;  Reade  v. 
Livingston,  3  Johns.  Ch.  481,  8  Am.  Dec. 
520;  Dygert  v.  Remersehnider,  32  N.  Y. 
630;  Hunt  v.  Hunt,  171  N.  Y.  396,  59  L.R.A. 
306,  64  N.  E.  159;  Whyte  v.  Denike,  53  App. 
Div.  320,  65  N.  Y.  Supp.  677;  Clowe  v. 
Seavey,  208  N.  Y,  496,  47  L.R.A.(N.S.) 
284,  102  N.  E.  521;  Re  Majot,  199  N.  Y. 
35,  29  L.R.A.(N.S.)  780,  92  N.  E.  402; 
Keep  V.  Keep,  7  Abb.  N.  C.  240;  Browne, 
Stat.  Fr.  oth  ed.  chap.  11,  p.  287. 

The  order  denying  the  motion  to  reopen 
the  case  is  right.  Moreover,  the  motion 
was  addressed  to  the  discretion  of  the  court, 
and  is  not  reviewable  by  an  appellate 
court. 

Foster,  Fed.  Pr.  362,  p.  1120;  Desty,  Fed. 
Proc.  §  177,  p.  661 ;  Blitz  v.  United  States, 
153  U.  S.  312,  38  L.  ed.  726,  14  Sup.  Ct.  Rep. 
924 ;  Reagan  v.  United  States,  157  U.  S.  301, 
39  L.  ed.  709,  15  Sup.  Ct.  Rep.  610;  Par- 
sons V.  Bedford,  3  Pet.  433,  7  L.  ed.  732; 
New  York  0.  &  H.  R.  R.  Co.  v.  Fraloff,  100. 
U.  S.  24,  26  L.  ed.  531;  Wabash  R.  Co.  v. 
McDaniels,  107  U.  S.  454.  27  L.  ed.  605,  2 
Sup.  Ct.  Rep.  932;  Addington  v.  United 
States,  165  U.  S.  184,  41  L.  ed.  679,  17  Sup. 
Ct.  Rep.  288 ;  Prager  v.  Beardsley,  133  App. 
Div.  595,  118  N.  Y.  Supp.  232;  Henry  Huber 
Co.  V.  Soles,  12  Misc.  548,  34  N.  Y.  Supp. 
17. 

Laoombe,  Circuit  Judge,  delivered  the 
opinion  of  the  court; 

,  The  main  appeal  may  be  first  considered. 
Miller  is  the  trustee  in  bankruptcy  of  Clar- 
ence D.  Sire.  The  bill  of  complaint  is  not 
found  in  the  record,  which  contains  only 
what  someone  has  decided  to  be  the  "esson- 
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tial  portions  of  the  bill."  This  is  bad 
practice;  it  is  for  this  court,  when  appeal 
is  taken,  to  determine  what  parts  of  the  bill 
are  essential.  However,  there  is  enough  in 
the  record  to  show  that  Clarence  D.  Sire 
filed  a  petition  in  bankruptcy  some  time 
in  1913,  and  was  adjudicated  a  bankrupt  on 
August  7th  of  that  year.  Miller  was  ap- 
pointed trustee,  on  what  date  the  record 
does  not  disclose.  He  brought  this  suit 
(when,  the  record  does  not  disclose)  to 
set  aside  a  conveyance  by  the  bankrupt  to 
the  codefendant  on  the  ground  that  it  was 
made  with  intent  to  hinder,  delay,  and  de- 
fraud <nreditors.  The  bill  further  alleges 
that  the  codefendant  conspired  with  him 
and  was  party  to  the  fraud.  This  convey- 
ance, the  validity  af  which  was  challenged, 
and  which  the  oourt  held  void,  undertook 
to  convey  a  certain  mortgage  which  defend- 
ant then  owned.  It  was  executed  m  or 
about  December  3,  1910. 

The  circumstances  attending  the  convey- 
ance are  these:  Clarence  Sire  was  solicit- 
ing Lilian  D.  Silverberg  to  marry  him.  She 
declined  to  do  so  unless  he  would  agree  to 
settle  some  property  upon  her.  Be  agreed 
with  her  orally  that  he  would  assign  this 
mortgage  to  her,  and  on  December  3,  1910, 
he  did  execute  the  assignment,  and  on  the 
same  day  she  married  him.  For  aught  that 
appeared,  transfer  and  marriage  were  sub- 
stantially simultaneous,  although  possibly 
it  is  the  fact  that  upon  receiving  the  assign- 
ment, Miss  Silverberg  at  once  married  the 
bankrupt. 

The  sole  reliance  of  complainant,  so  far 
as  the  record  discloses,  was  on  the  statute 
of  frauds  of  the  state  of  New  York;  cer- 
tainly it  was  on  that  ground  that  the  court 
decided  the  cause.  The  testimony  does  not 
show  any  conspiracy;  Miss  Silverberg  ap- 
parently doubted  Sire's  financial  condition, 
and  would  not  marry  him  until  he  turned 
over  to  her  property  to  an  amount  which 
she  thought  was  sufficient.  This  circum- 
stance does  not  establish  any  participation 
on  her  part  in  a  conspiracy  to  hinder,  delay, 
or  defraud  his  creditors. 

The  New  York  statute  of  frauds  (§  31, 
chap.  45,  Laws  1909,  Consol,  Laws,  chap. 
41)  provides:  "Every  agreement,  promise 
or  undertaking  is  void,  unless  it  or  some 
note  or  memorandum  thereof  be  in  writing, 
and  subscribed  by  the  party  to  be  charged 
therewith,  or  by  his  lawful  agent,  if  such 
agreement,  promise  or  undertaking  .  .  . 
is  made  in  consideration  of  marriage,  except 
mutual  promises  to  marry." 

As  we  understand  this  statute  and  the  de- 
cisions under  it,  it  provides  that,  in  the 
specified  cases,  a  party  to  an  alleged  con- 
tract cannot  enforce  its  execution  if  it  be 
oral  only.     When,  however,  the  oral   eon- 
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tract  has  been  fully  carried  out  according 
to  its  terms,  it  is  an  accomplished  fact,  and 
the  statute  of  frauds  no  longer  cuts  any 
figure  in  the  transaction.  That  such  is  the 
view  of  the  state  courts  seems  manifest  from 
tlie  many  authorities  which  hold  that  the 
statute  of  frauds  is  a  defense,  which,  to  be 
availed  of,  must  be  pleaded.  When  the  stat- 
ute says  the  oral  contract  is  Toid,  it  seems 
void  between  the  parties  to  it.  When  tiie 
parties  carry  it  out  fully,  it  ceases  to  be 
void,  just  as,  under  the  statute,  it  ceases 
to  be  void  when  part  consideration  is  paid. 
We  fail  to  see  how  this  statute,  designed 
merely  to  protect  the  parties  to  the  oral 
contract,  affects  third  parties. 

If  Sire  had  sold  his  mortgage  to  an  inno- 
cent third  person  for  a  cash  sum,  not  so 
small  as  to  furnish  persuasive  evidence  that 
the  purchaser  was  not  innocent,  the  sale 
would  have  been  good  against  existing  cred- 
itors. Marriage  is  surely  a  valuable  con- 
sideration, and  when  the  transfer  is  made 
before  marriage, — indeed,  in  this  case,  on 
the  day  of  marriage, —  in  exchange  for  the 
consideration  then  fully  paid,  we  cannot  see 
any  difference  between  such  a  transaction 


and  a  cash  sale.  We  do  not  find  sufficient; 
evidence  to  show  such  knowledge  on  the  part 
of  Miss  Silverberg  as  would  indicate  partici- 
pation in  a  fraud  on  creditors. 

Referring  to  the  New  York  cases  cited  on 
the  briefs,  we  have  not  here  a  conveyance 
to  a  wife,  in  compliance  with  some  alleged 
oral  agreement  made  before  marriage.  We 
have  a  conveyance  made  to  an  unmarried 
woman,  upon  receipt  of  which  she  pays  the 
consideration  she  agreed  to  give  for  it;  i.  e., 
marries  the  man  who  has  already  trans- 
ferred the  property.  If,  having  received 
the  transfer,  she  had  refused  to  marry  him, 
— i.  e.,  to  pay  the  consideration, — he  could 
have  recover^  the  property. 

Inasmuch  as  the  record  is  quite  imper- 
fect, and  the  trial  was  inartiflcially  con- 
ducted by  reason  of  the  refusal  of  the  gen- 
tleman Mrs.  Sire  asked  to  represent  her  to 
proceed,  his  other  engagements  preventing 
him,  we  think  the  ends  of  justice  will  be 
best  served  by  reversing  the  decree,  open- 
ing the  default,  and  so  insuring  a  new  trial, 
when  additional  testimony  may  possibly  al- 
ter the  situation. 


Annotatioii — Right  of  creditori  to  avoid  debtor's  contract*  or  convey- 
ances upon  the  ground  ot  dae  statute  of  frauds. 


Statutes  against  fraudulent  convey- 
ances are  sometimes  referred  to  as  stat- 
utes of  frauds.  The  ultimate  question 
in  case  a  coaveyance  is  attacked  as 
fraudulent,  viz.,  whether  the  conveyance 
is  fraudulent,  is  beyond  the  scope  of  the 
present  note,  and  to  this  extent  the  note 
is  not  concerned  with  statutes  against 
fraudulent  eonveyaneea.  But  an  element 
in  determining  whether  or  not  a  convey- 
ance is  fraudulent  is  the  consideration 
therefor.  In  so  far  as  the  conveyance 
is  sought  to  be  sustained  against  cred- 
itors as  having  been  made  in  pur- 
suance'of  a  previous  oral  agreement,  un- 
enforceable because  of  the  statute  of 
frauds,  the  note  does  deal  with  fraudu- 
lent conveyances.  But  this  is  confined 
to  determining  whether  an  oral  contract 
will  sustain  a  subsequent  transfer  of 
property  in  pursuance  thereof,  as  against 
creditors;  it  does  not  deal  with  the  ulti- 
mate question  whether  the  conveyance 
is  in  fact  fraudulent. 

Neither  is  the  note  concerned  with  the 
right  of  creditors  to  take,  advantage  of 
the  statute  of  frauds  in  their  debtor's 
contract,  as  affected  by  questions  of 
pleading.  A  denial  of  the  right  on  the 
ground  that  the  statute  has  not  been 
pleaded  has  not  been  considered. 

The  statute  of  frauds  is  not  treated 
generally  as  making  oral  contracts  void, 
L.R.A.1916D. 


but  merely  voidable,  at  the  option  of  a 
party  to  the  contract,  by  withholding  a 
right  of  action  thereon.  This  does  not 
require  either  party  to  ignore  considera- 
tions of  moral  obligations,  equity,  and 
good  faith  by  pleading  the  statute,  but 
allows  them  to  perform  in  accordance 
with  their  oral  agreement.  It  is  a  rule 
of  general  application  that  this  option 
rests  with  the  parties,  and  cannot  be 
exercised  by  a  stranger  to  the  contract. 
This  rule  is  applied  to  creditors,  and 
they  are  held  to  have  no  right  to  plead 
the  statute  of  frauds  to  invalidate  a 
contract  entered  into  by  their  debtor 
where  he  does  not  take  advantage  of  the 
statute.'     It  is  a  well-established  rule 


iPasquay  v.  Pasquay  (1908)  236  IlL  48. 
85  N.  E.  316,  denying  bo  an  execution  credi- 
tor who  liad  become  a  purchaser  of  tlie 
interest  of  the  debtor  in  his  ancestor's 
estate,  upon  a  sale  under  his  execution,  the 
right  to  deny  the  validity  of  an  oral  con- 
tract by  which  the  debtor  had  conveyed  his 
interest  in  the  estate  to  another  heir,  in 
satisfaction  of  her  interest  as  devisee  under 
the  ancestor's  will,  in  an  action  by  tlte  dev- 
isee to  quiet  her  title  to  the  land.  A  con- 
veyance was  made  after  an  attachment  had 
been  levied. 

Wright  V.  Jones  (1886)  105  Ind.  17,  4 
N.  E.  281,  holding  that  the  creditors  of  a 
husband  cannot  object  to  bis  perfonuance 
of    his    oral    agreement    to    relinquish    his 
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that,  when  an  oral  contract  within  the  statute  of  frauds  is  executed,  it  ia  no 


daim  to  biB  interest  in  the  wife's  property, 
in  consideration  of  certain  provision  made 
for  him  in  her  will,  in  an  action  by  the 
creditors  to  subject  the  property  to  the  pay- 
ment of  the  husband's  debts. 

Bauer  v.  Weber  Implement  Co.  (1910) 
148  Mo.  App.  652,  129  S.  W.  59,  denying  to 
a  chattel  mortgagee  the  right  to  set  up  the 
statute  of  frauds  in  a  contract  of  his  debtor 
with  a  third  person  for  an  exchange  of  the 
mortgaged  property  for  real  estate,  which 
had  been  fully  executed,  in  an  action  in 
replevin  by  the  purchaser  to  recover  the 
mortgaged  property. 

Singer  v.  Carpenter  (1888)  125  IlL  117, 
17  N.  E.  761,  denying  to  the  creditors  of  a 
firm  the  right  to  interpose  the  statute  of 
frauds  to  invalidate  a  sale  of  the  Arm  prop- 
erty, in  an  action  by  the  creditors  to  sub- 
ject the  interest  which  an  individual  mem- 
ber received  from  the  sale  to  the  payment  of 
firm  debts,  on  the  theory  that  the  contract 
being  within  the  statute  of  frauds,  the  prop- 
erty was  still  subject  to  firm  debts. 

In  an  action  to  enforce  payment,  it  was 
held  in  Crawford  v.  Woods  (1869)  6  Bush 
(Ky.)  200,  that  a  creditor  of  a  vendor  whose 
debt  is  contracted  after  an  oral  contract  for 
the  sale  of  real  estate  has  been  made  and 
partially  executed  by  the  vendee  taking  pos- 
session cannot  interpose  the  statute  of 
frauds  to  invalidate  the  contract,  which  is 
adhered  to  and  recognized  by  the  parties. 

In  Minns  v.  Morse  (1846)  15  Ohio,  568, 
45  Am.  Dec.  590,  a  conveyance  of  land  by 
a  debtor  after  a  judgment  was  obtained 
against  him  by  a  creditor,  but  in  pursuance 
of  a  parol  contract  entered  into  before  the 
obtaining  of  the  judgment,  was  sustained, 
the  court  stating  that  since  the  debtor 
sought  not  the  aid  of  the  statute  of  fraud 
to  enable  him  to  perpetrate  a  fraud,  the 
law  would  not  enable  the  creditor  to  do  so. 
See  Lefferson  v.  DalUs  (1870)  20  Ohio  St. 
68,  infra,  note,  as  to  effect  of  purchase  price 
remaining  unpaid. 

The  mortgagee  of  growing  crops,  under 
a  mortgage  given  by  a  tenant  in  possession 
of  land  under  a  verbal  lease,  unenforceable 
because  within  the  statute  of  frauds,  can- 
not, in  an  action  by  the  first  mortgagee  to 
recover  the  value  of  the  crops  which  had 
been  acquired  by  the  second  mortgagee,  set 
up  the  statute  of  frauds  for  the  purpose 
of  invalidating  a  prior  mortgage  on  the 
same  crops,  given  before  the  tenant  had 
taken  possession.  Grisham  v.  Lutric  (1898) 
76  Hiss.  444,  24  So.  169. 

In  McCormick  v.  Drummett  (1879)  9  Neb. 
384,  2  N.  W.  729,  a  purchaser  at  an  execu- 
tion sale  of  grain  which  was  raised  upon 
the  land  of  the  debtor,  under  a  verbal 
agreement  with  another  that  he  should 
have  the  use  of  the  land  during  the  life- 
time of  the  debtor,  in  consideration  of  sup- 
port, was  denied  the  right  to  raise  the 
question  of  the  statute  of  frauds  in  such  con- 
tract, in  an  action  by  the  person  who  had 
thus  raised  the  grain,  to  recover  it.  The 
court  states  that  the  agreement,  whatever 
L.R.A.1916D. 


it  should  be  considered  in  law,  was 
acquiesced  in  by  all  the  parties  thereto;  and, 
so  far  as  this  case  was  concerned,  the  same 
had  been  fully  executed. 

One  who  has  sold  goods  to  a  lessee,  think- 
ing he  was  selling  to  the  lessor,  cannot,  in 
an  action  to  hold  the  lessor  liable  therefor, 
set  up  the  invalidity  of  the  lease  on  the 
ground  of  the  statute  of  frauds.  Acme 
Cement  &  Plaster  Co.  v.  Greensboro  Wood 
Fiber  Plaster  Oo.  (1911)  166  N.  C.  455,  72 
S.  E.  569. 

That  a  creditor  of  a  tenant  in  common, 
who  has  agreed  with  the  other  tenants  to 
a  partition  of  the  estate,  in  pursuance  of 
which  possession  has  been  taken  of  the 
parts  assigned  to  the  various  tenants,  can- 
not set  up  the  statute  of  frauds  to  defeat 
the  rights  of  another  of  the  tenants  in  com- 
mon in  land  assigned  to  her  in  the  parol 
partition  proceedings,  is  stated  in  Savage  v. 
Lee  (1885)  101  Inf.  514. 

Morrison  v.  Collier  (1881)  79  Ind.  417, 
holding  that  an  execution  creditor  could 
not  interpose  the  statute  of  frauds  to  pre- 
vent the  correction  of  a  mistake  in  the 
description  of  a  conveyance  by  his  debtor 
to  a  purchaser. 

A  creditor  of  a  merchant  who  has  ex- 
changed his  interest  in  the  business  for 
land  cannot  set  up  the  statute  of  frauds 
to  invalidate  the  agreement  for  the  sale 
of  the  land,  which  is  not  in  writing,  and 
thereby  show  that  the  sale  of  the  debtor's 
interest  in  the  mercantile  business  was 
without  consideration  and  void.  Bell  v. 
Beazley  (1898)  18  Tex.  Qv.  App.  639,  45 
S.  W.  401. 

While  the  rights  of  an  existing  creditor 
were  involved  in  Gagnon  v.  Baden  Lick  Sul- 
phur Springs  Co.  (1914)  66  Ind.  App.  407, 
105  N.  E.  512,  the  property  transferred  by 
the  husband  to  the  wife  in  that  case  con- 
sisted of  bonds  belonging  to  a  corporation 
of  which  he  was  president,  and  the  court 
concludes  that  it  will  not  hold  that  the  con- 
firmation of  an  invalid  antenuptial  agree- 
ment between  husband  and  wife  will  pre- 
vent the  actual  owner  from  receiving  back 
its  property. 

Creditors  cannot  set  up  the  statute  of 
frauds  to  defeat  the  application  of  the  doc- 
trine of  estoppel  against  their  debtor. 
Cross  V.  Weare  Commission  Co.  (1894)  153 
m.  499,  46  Am.  St.  Rep.  902,  38  N.  E.  1038, 
holding  that  a  creditor  of  a  partner  could 
not  set  up  the  statute  of  frauds  to  defeat 
a  mortgage  given  by  the  firm  which  his 
debtor  had  not  signed,  where,  at  the  time 
the  mortgage  was  taken,  the  debtor  stated 
to  the  mortgagee  that  he  had  no  interest 
in  the  property  mortgaged,  that  it  was 
owned  by  the  member  of  the  firm  who 
signed  the  mortgage.  The  creditor,  in  this 
case,  is  stated  to  have  been  affected  by  the 
estoppel  as  much  as  the  debtor,  for  he  had 
notice  of  the  equities  of  the  mortgagee  be- 
fore his  judgment  was  rendered. 

In  passing  upon  the  competency  aa  a 
witness  of  tiie  vendor  under  an  oral  sale 
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longer  affected  by  the  statute.'  This 
rule  has  been  invoked  to  preclnde  a 
.  creditor  from  taking  advantage  of  the 
Btatnte  in  his  debtor's  contracts  which 
have  been  executed,  on  the  theory  that 
the  statnte  is  not  then  available  to  the 
debtor,  and  the  creditor  stands  in  no  bet- 
ter position  in  this  regard  than  his 
debtor.*  The  fact  that  the  contract  is 
executed,  however,  does  not  preclude  the 
creditor  from  challenging  a  conveyance 
of  the  debtor's  property  on  the  theory 
that  it  is  fraudulent.  This  phase  of  the 
question  is  discussed  below. 

The  right  of  a  creditor  to  avail  him- 
self of  the  statute  of  frauds  in  the  case 
of  an  executory  oral  contract  of  his 
debtor  has  been  denied  even  in  eases  in 
which  the  other  party  to  the  contract  is 
in  effect  seeking  to  enforce  it.  Thus,  in 
an  action  in  replevin  by  one  who  entered 
into  a  verbal  contract  with  the  debtor 
for  the  sale  of  wheat,  to  recover  the 
wheat  from  creditors  who  had  seized  it 
on  execution  against  the  debtor,  the 
right  of  such  creditors  to  rely  on  the 
statute  of  frauds  to  invalidate  the  con- 
tract was  denied,  notwithstanding  the 
general  rule  in  actions  of  replevin  that 
the  plaintiff  must  recover  upon  the 
strength  of  his  own  title,  and  not  upon 
the  weakness  of  his  adversary's.* 


And  in  an  action  by  the  heirs  of  a 
wife  to  enforce  an  oral  agreement  be- 
tween the  wife  and  her  husband,  by 
which  she  gave  certain  money  to  her 
husband  in  consideration  of  his  ^ree- 
ment  to  deed  land  to  her,  an  assignee 
for  creditors  was  denied  the  right  to 
raise  the  question  of  the  validity  of  the 
contract  on  the  ground  of  the  statute  of 
frauds,  it  being  stated  that  if  the  hus- 
band is  willing  to  comply  with  his  agree- 
ment, it  may  be  insisted  that  the  con- 
tract should  be  executed  unless  its 
execution  would  work  an  injury  to  other 
persons,  or  amdunt  to  constructive  fraud 
as  to  creditors.  It  is  then  stated  that  an 
assignee  for  the  benefit  of  creditors 
stands  in  no  better  position  than  his  as- 
signor, hence  does  not  occupy  the  posi- 
tion of  an  innocent  purchaser  for  value.' 

But  it  has  been  held,  where  an  oral 
contract  is  executory  on  the  one  side,  and 
the  action  is  in  effect  one  to  enforce  it, 
that  it  will  not  be  enforced  where  cred- 
itors of  the  party  against  whom  it  is 
sought  to  be  enforced  object.' 

And  it  has  been  held,  where  the  cred- 
itors have  secured  an  injunction  re- 
straining the  debtor  from  giving  any 
preferences,  that  he  cannot  thereafter 
file  an  answer  in  an  action  by  one  of  his 
creditors  to  enforce  an  oral  agreement 


of  personal  property  in  an  action  by  the 
purchaser  against  an  officer  who  had  seized 
the  property  under  executions  while  still 
in  the  possession  of  the  vendor,  it  is  stated 
in  Sherron  v.  Humphreys  (1834)  14  N.  J. 
h.  217,  that  the  officer  cannot  raise  the  ob- 
jection that  parol  evidence  of  the  bargain 
and  sale  was  inadmissible,  the  contract  be- 
ing within  the  statute  of  frauds;  that  the 
statute  was  not  made  to  protect  trespassers, 
and  that,  if  the  objection  of  the  officer 
rould  be  sustained,  such  would  be  the  oper- 
ation of  it. 

The  right  of  the  creditors  of  a  husband 
to  question  the  validity  of  an  executed  oral 
agreement  between  the  husband  and  wife 
and  the  mother  of  the  wife,  by  which  the 
husband  agreed  to  release  his  claints  in 
certain  property  belonging  to  the  wife, 
which  would  otherwise  come  into  his  pos- 
session, was  denied  in  Andrews  v.  Jones 
(1846)  10  Ala.  400,  but  this  decision  seems 
to  rest  upon  a  ground  with  which  this  note 
is  not  concerned. 

120  Cyc.  302;  29  Am.  &  Eng.  Enc  Law, 
828;  Elliott,  Contr.  g  1214;  Browne,  Stat. 
Fr.  g  116. 

<In  Hicks  V.  Riddick  (1877)  28  Gratt. 
(Va.)  418,  where  an  oral  contract  for  the 
sale  of  real  estate  had  been  so  far  executed 
that  the  vendor  held  nothing  except  the 
naked  legal  title,  it  was  held  that  he  had 
no  interest  subject  to  attachment  by  a 
creditor. 

No  question  distinctive  to  the  right  of  a 
L.R.A.1916D. 


creditor  to  take  advantage  of  the  statute 
of  frauds  in  his  debtor's  contracts  arises 
where  that  right  is  denied  on  the  theory 
that  an  executed  contract  is  taken  out  of 
the  statute,  hence  no  attempt  is  made  in 
this  note  to  collect  all  such  cases. 

4  In  Dixon  v.  Duke  (1882)  85  Ind.  434, 
it  is  stated  that  the  creditors  are  not  enti- 
tled to  succeed  upon  the  ground  that  the 
contract  is  within  the  statute,  because  they 
have  no  right  to  interpose  that  defense 
against  the  purchasers  from  their  debtor. 
If  the  contract  of  sale  is  sufficient  to  con- 
vey title,  and  its  only  infirmity  is  that  it 
is  not  executed  or  evidenced  as  the  statute 
of  fraud  requires,  it  will  defeat  a  creditor's 
claim.  This  does  not  mean  that  the  credi- 
tor is  precluded  from  recovering;  in  fact, 
in  this  rase,  the  creditor's  execution  was 
held  to  have  priority  because  of  the  fact 
that  title  had  not  passed  at  the  time  his 
execution  became  a  lien. 

»  Walker  v.  Walker  (1897)  19  Ky.  L.  Rep. 
626,  41  S.  W.  315,  affirmed  on  what  is  ap- 
parently a  second  appeal  in  (1900)  21  Ky. 
L.  Rep.  1621,  55  S.  W.  726. 

•  Gary  v.  Newton  (1903)  201  m.  170,  66 
N.  E.  267.  This  was  an  action  in  partition 
among  heirs,  in  which  it  was  sought  to  de- 
prive one  of  the  heirs  of  his  interest  in  the 
estate  by  virtue  of  an  oral  agreement  en- 
tered into  between  him  and  the  ancestor 
that,  upon  certain  sums  of  money  being 
paid  him,  he  would  release  his  interest  in 
the  estate.    It  was  held  that  the  petition 
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by  which  he  agreed  to  transfer  property 
in  satisfaetipn  of  an  antecedent  debt, 
thereby  taking  the  case  out  of  the  statute 
of  f raudsJ  And  to  the  extent  that  the 
purchase  price  remains  unpaid  under  a 
parol  contract  for  the  sale  of  land,  a 
creditor  who  has  obtained  a  judgment 
prior  to  the  payment  of  the  remaining 
part  of  the  purchase  price,  and  the  exe- 
cution of  the  conveyance,  has  been  held 
to  obtain  a  lien  '  which  the  purchaser  is 
not  entitled  to  have  set  aside  and  her 
title  quieted  without  accounting  to  the 
creditor  for  the  residue  of  the  purchase 
money,  where  the  balance  of  the  pur- 
chase money  was  paid  by  the  purchaser 
with  full  knowledge  of  the  pendency  of 
the  suit  against  her  vendor/ 
The  rule  that  the  statute  of  frauds 


cannot  be  tal^en  advantage  of  by  a  cred- 
itor is  denied  application  in  some  cases 
of  sales  of  personal  property  on  the 
theory  that  if  the  verbal  coiftract  is  not 
so  far  performed  as  to  satisfy  the  stat- 
ute, no  title  passes  to  the  buyer  as 
against  an  of&cer  levying  an  attachment 
or  execution."*  Consequently  the  attach- 
ment or  execution  obtains  priority  over 
the  vendee  under  the  oral  contract.  The 
theory  that  the  title  to  goods  sold  under 
a  contract  within  the  statute  of  frauds, 
but  which  does  not  comply  with  its  pro- 
visions, does  not  pass,  is,  according  to 
Browne  on  the  Statute  of  Frauds,  5th 
ed.  §§  138d-138j,  sustained  by  the 
weight  of  authority.  That  author,  how- 
ever, states  that  there  is  much  to  be  said 
against  the  rule.    The  court  in  Dixon  v. 


showing  these  facts  was  demurrable  by 
creditors.  There  was  no  allegation  in  the 
bill  that  the  judgment  creditors  had  any 
notice  of  the  existence  of  the  oral  agree- 
ment here  insisted  upon  prior  to  the  rendi- 
tion of  their  judgments,  or  prior  to  the 
existence  of  the  liens  acquired  by  them  un- 
der their  judgments.  The  judgment  credi- 
tors were  held  to  stand  in  the  position  of 
a  purchaser  against  whom  the  oral  agree- 
ment could  not  be  enforced. 

But  in  Wright  v.  Jones  (1886)  106  Ind. 
17,  4  N.  E.  281,  judgment  creditors  are 
stated  not  to  be  bona  fide  purchasers;  their 
rights  are  stated  to  be  essentially  different; 
they  have  no  Interest  or  title  in  their  debt- 
or's land,  but  only  a  mere  lien;  the  lien 
is  only  on  the  actual  interest  of  the  debtor 
in  the  land,  and  is  subject  to  all  prior  equi- 
ties. This  is  the  theory  of  Peck  v.  Wil- 
liams (1887)  113  Ind.  256,  15  N.  E.  270, 
and  Old  Nat.  Bank  v.  Findley  (1891)  131 
Ind.  225,  31  N.  E.  62. 

'Albert  v.  Winn  (1853)  5  Md.  66.  By 
securing  the  injunction  before  the  debtor 
answered  in  the  other  action,  admitting  the 
oral  contract,  the  creditors  were  held  to 
secure  a  right  which  prevented  the  debtor 
from  afterwards  admitting  the  oral  con- 
tract. 

«In  Kendall  v.  Kennedy  (1886)  8  Ky.  L. 
Rep.  532,  it  is  stated  that  since  a  verbal 
contract  for  the  sale  of  land  is  not  enforce- 
able by  either  party,  the  land  may  still  be 
levied  on  as  that  of  the  vendor,  he  remain- 
ing in  possession,  and  the  levy  will  create 
a  valid  lien  as  against  the  vendee  to  the 
extent  of  what  he  was  owing  the  vendor, 
not  exceeding  the  debt,  and  subsequent  at- 
taching creditors  cannot  defeat  this  lien 
by  garnishing  in  the  vendee's  hand  what  he 
might  be  owing  the  vendor,  in  the  event 
they  should  consummate  their  contract. 
See  O'Neal  v.  First  Nat.  Bank,  infra,  note 
10. 

tLefTerson  v.  Dallas  (1870)  20  Ohio  St. 
68.    See  Minns  v.  Morse,  supra,  note  1. 

WWaite  v.  McKelvey  (1898)  71  Minn. 
167,  73  N.  W.  727,  where  an  officer  who 
levied  upon  grain  sold  by  his  debtor  under 
]..R.A.lfl]OD. 


an  oral  contract  within  -  the  statute  of 
frauds  was  held  to  acquire  a  lien  by  virtue 
of  his  levy  so  that  the  parties  could  not 
thereafter  waive  the  statute.  The  statute 
involved  in  this  case  made  the  contract  void. 

Ely  V.  Ormsby  (1811)  12  Barb.  (N.  Y.) 
570.  Apparently  the  statute  made  an  oral 
contract  such  as  was  involved  in  this  case 
void. 

See  Sherron  v.  Humphreys  (1834)  14  H. 
J.  L.  217,  supra,  note  1.  Also  Dixon  v. 
Duke,  supra,  note  4. 

Apparently  this  is  the  theory  of  O'Neal 
V.  First  Nat.  Bank  (1011)  0  Ga.  App.  496. 
71  S.  E.  807,  which  involved  real  estate 
also.  No  full  report  appears  of  the  case 
but  in  the  abstract  it  is  stated  that  where 
a  husband  having  in  his  possession  certain 
money  belonging  to  his  wife  purchased  a 
parcel  of  land,  paying  therefor  partly  with 
this  money  of  his  wife  and  partly  with 
money  which  he  borrowed  in  his  own  name, 
and,  with  his  wife's  consent,  took  the  title 
to  the  land  in  himself,  with  the  understand- 
ing, evidenced  in  parol  only,  that  when  the 
sum  so  borrowed  by  him  was  repaid  by  her 
to  him,  he  would  convey  the  land  to  her. 
the  legal  title  to  the  land  was  in  the  hus- 
band, and  the  wife  acquired  neither  legal 
title  nor  a  perfect  equity  thereto,  even 
upon  payment  to  the  husband  of  the  sum 
so  borrowed,  until  the  husband  executed  a 
deed.  Likewise  the  title  to  crops  severed 
from  the  land  before  the  deed  from  the  hus- 
band to  the  wife  was  executed  was  in  the 
husband,  and  was  subject  to  a  common-law 
judgment  rendered  against  him  in  behalf  of 
one  of  his  creditors. 

Property  transferred  by  a  debtor  by  a 
transfer  void  under  the  statute  of  frauds 
was  subjected  to  an  attachment  by  a  credi- 
tor, in  the  possession  of  the  transferee,  in 
Sexey  v.  Adkison  (1870)  40  Cal.  408.  It 
seems,  however,  no  question  was  raised  as 
to  this.  The  creditor,  who  had  advised  the 
transfer,  was  held  not  estopped  to  deny  its 
validity  under  the  statute  of  frauds  where 
he  simply  advised  a  transfer,  but  not  th* 
form  or  manner  thereof,  and  the  .parties 
failed  to  make  it  valid  and  effectual  in  law. 
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Duke  *'  did  not  regard  the  passing  of 
title  as  dependent  upon  a  compliance 
-with  the  provisions  of  the  statute  of 
frauds. 

There  is  considerable  confusion  and 
uncertainty  in  dealing  with  the  right  of 
a  creditor  to  take  advantage  of  an  in- 
validity in  his  debtor's  contract  under 
the  17th  section  of  the  statute  of  frauds. 
This  section  makes  a  contract  for  the 
sale  of  goods,  wares,  and  merchandise  of 
over  a  certain  value  unenforceable  (some 
statutes  make  the  contract  void)  unless 

(1)  the  buyer  shall  accept  part  of  the 
goods  and  actually  receive  the  same,  or 

(2)  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  payment,  or  (3) 
some  note  or  memorandum  in  writing  of 
the  bargain  be  made  and  signed  by  the 
parties  to  be  charged  or  their  agents. 
The  difficulty  arises  from  the  similarity 
of  the  acceptance  and  receipt  of  the 
goods  which  will  take  the  contract  out 
of  the  operation  of  the  statute,  and  the 
delivery  which,  in  some  jurisdictions,  is 
necessary  **  in  sales  of  personal  property 
to  complete  the  sale,  so  that  the  property 


cannot  be  levied  upon  by  creditors  of  the 
vendor,,  and  the  continued  change  of 
possession,  in  questions  as  to  fraudulent 
conveyances."  The  acceptance  and  re- 
ceipt required  by  this  provision  of  the 
statute  of  frauds,  and  the  delivery  re- 
quired under  the  rule  referred  to,  are 
particularly  difficult  to  distinguish.  It 
has  been  stated  that  the  acceptance  and 
receipt  required  by  the  statute  is  not 
equivalent  to  delivery  in  general."  The 
result  of  these  statutes  and  the  rules  re- 
ferred to  is,  in  eases  dealing  with  con- 
tracts of  a  debtor  within  the  17th  sec- 
tion of  the  statute,  that  creditors  may 
attack  the  sale  on  several  grounds  which 
are  very  similar,  and  it  is  often  difficult 
to  determine  the  true  basis  for  the  de- 
cision. 

The  rule  that  the  defense  of  the  stat- 
ute of  frauds  is  personal  has  been  ap- 
plied to  sustain  a  conveyance  of  prop- 
erty by  the  debtor  in  pursuance  of  a 
prior  oral  agreement,  against  -the  objec- 
tion of  creditors  that  the  conveyance  Is 
fraudulent.^*  The  oral  agreement  fur- 
nishes a   sufficient  consideration  for  a 


l>  Supra,  note  4. 

IS  Freeman,  Executions,  3d  ed.  §  157. 

U  A  very  thorough  discussion  of  the  rules 
applicable  to  change  of  possession  as  bear- 
ing upon  the  question  whether  the  convey- 
ance is  fraudulent  is  found  in  Freeman  on 
Executions,  3d  ed.  §$  148-166. 

wWiUUton,  Sales,  §  74. 

UOld  Nat.  Bank  v.  Findley  (1892)  131 
Ind.  225,  31  N.  E.  62. 

Cannon  v.  Castlenmn  (1904)  164  Ind.  343, 
73  N.  E.  689,  sustaining  a  conveyance  by  a 
husband  through  a  third  party  to  himself 
and  wife  as  tenants  by  the  entirety  of  land 
which  had  been  purchased  about  two 
months  before  the  husband  became  indebted 
to  the  judgment  creditor,  and  which  had 
been  conveyed  by  the  vendor  to  the  hus- 
band at  the  request  of  the  wife,  under  an 
oral  agreement  that  he  would  recover  judg- 
ment quieting  the  title  to  the  land,  pay  the 
expense  thereof,  and  then  have  the  same 
conveyed  so  as  to  vest  the  title  in  himself 
and  his  said  wife  as  tenants  by  the  entirety, 
against  tlie  objection  of  the  judgment  credi- 
tor that  the  agreement  was  void,  as  being 
within  tlie  statute  of  frauds. 

Scudder  v.  Morris  (1904)  107  Mo.  App. 
634.  82  S.  VV.  217,  sustaining  a  conveyance 
of  real  estate  in  pursuance  of  an  agreement 
to  convey  against  which  the  debtor  might 
have  pleaded  the  statute  of  frauds. 

One  who  has  taken  title  to  land  under  a 
parol  agreement  with  the  grantor  to  sup- 
port him,  and,  if  the  grantor  should  become 
dissatisfied,  to  deed  the  land  back,  may, 
upon  the  grantor's  becoming  dissatisfied, 
deed  the  land  back,  in  performance  of  bis 
parol  agreement,  as  against  his  creditors. 
Aultman  v.  Booth  (1888)  93  Mo.  383,  8  S. 
W.  742.  The  protection  of  the  statute  of 
L.R.A.]910D.  77 


frauds  is  for  the  parties  to  the  parol  con- 
tract; if  they  do  not  insist  on  the  statute, 
the  performance  of  the  contract  will  be  en- 
forced. 

A  creditor  of  a  director  in  a  bank  can- 
not take  advantage  of  the  statute  of  frauds 
to  defeat  a  trust  deed  and  notes  given  by 
the  director  in  settlement  of  his  liability 
arising  from  a  false  and  fraudulent  state- 
ment made  by  him  with  reference  to  the 
condition  of  the  bank,  against  which  the 
director  might  have  pleaded  the  statute  of 
frauds.  Kemp  v.  National  Bank  (1901)  48 
C.  C.  A.  213,  109  Fed.  48. 

The  right  to  interpose  the  objection  of 
the  statute  of  frauds  to  an  oral  agreement 
made  between  a  husband  and  wife,  whereby 
he  agreed  to  convey  to  her  certain  land  as 
security  for  money  advanced  by  her,  was 
denied  where  the  conveyance  had  been  exe- 
cuted. Miller  v.  Wroton  (1908)  82  S.  C. 
97,  63  S.  E.  62,  449. 

InCresswellv.  McCaig  (1881)  11  Neb.  222, 
9  N.  W.  52,  a  transfer  by  a  son  who  had  . 
purchased  land  witli  his  father's  money  and 
for  his  father,  but  who  took  title  in  his  own 
name  as  a  matter  of  convenience,  to  his 
mother  and  brothers  and  sisters  after  the 
death  of  his  father,  was  sustained  as 
against  creditors. 

Peck  V.  Williams  (1887)  113  Ind.  256,  15 
N.  E.  270,  sustaining  a  transfer  by  a  debtor 
to  a  purchaser  who  had  bought  and  paid 
for  the  land  some  four  years  before,  and 
who  had,  on  the  faith  of  such  purchase, 
taken  exclusive  possession  and  made  valu- 
able improvements  thereon,  although  the 
transfer  was  not  made  until  after  judgment 
had  been  taken  by  the  creditor.  In  a  later 
part  of  the  opinion,  however,  it  is  stated 
that  the  contract  in  this  case  was  itself 
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conveyance  in  pursuance  thereof."  In 
another  form  it  is  stated  that  the  equi- 
table '  consideration  arising  from  the 
agreement  is  sufficient  to  sustain  the  per- 
formance." 
But  in  the  case  of  a  postnuptial  con- 


veyance in  pursuance  of  an  oral  ante- 
nuptial contract,  a  different  rule  pre- 
vails. Marriage  is  a  good  consideration 
for  a  postnuptial  conveyance  in  pursu- 
ance of  a  written  antenuptial  contract." 
But  an  oral  antenuptial  contract  cannot 


taken  out  of  the  statute  of  frauds  by  the 
possession  and  improrenients,  and  that  the 
execution  creditor  in  this  case  was  put 
upon  notice  thereof. 

See  Minns  v.  Morse,  supra,  note  1;  also 
Gordon  v.  Tweedy,  infra,  note  16. 

15  A  conveyance  by  a  husband  to  his  wife 
of  lands  in  pursuance  of  a  previous  oral 
agreement  to  convey  the  land  to  her  in 
conaidpration  that  she  would  relinquish  her 
inchoate  dower  interest  in  certain  other  of 
Ikis  lands  was  lield  to  be  a  conveyance  upon 
a  valuable  consideration  in  Brown  v.  Rawl- 
inge  (1980)  72  lad.  505.  That  a  creditor 
cannot,  take  advantage  of  the  fact  that 
aUch  a  contract  is  not  in  writing,  as  re- 
qnired  by  tlie  statute  of  frauds,  is  held  also 
in  Gordon  v.  Tweedy  (1881)  71  Ala.  202. 

As  to  the  voidability  in  bankruptcy  pro- 
ceedings of  a  transfer  within  the  four 
months'  period,  pursuant  to  an  executory 
agreement  antedating  that  period,  see  note 
to  Godwin  v.  Murchison  Nat.  Bank,  17  L.R~A. 
(N.S.)  935,  and  supplemental  note  to  Sex- 
ton V.  Kessler  &  Co.  40  L.R.A.(N.S.)  639. 

As  to  the  delivery  of  property  on  eve  of 
bankruptcy  to  one  holding  an  executory 
contract  therefor,  made  within  the  four 
months'  period,  as  a  preference,  see  note  to 
Stokes  v.  State,  21  L.Rji..(N.S.)  901. 

An  oral  agreement  to  convey  land  which 
is  assigned  oy  the  obligee  furnishes  a  suf- 
ficient consideration  for  property  trans- 
ferred to  the  obligee  by  a  third  person, 
where  the  obligor  conveys  the  lAnd  in  pur- 
ance  thereof.  Bauer  v.  Weber  Lnplement 
Co.  (1910)  148  Mo.  App.  632,  129  S.  W.  50. 

Goff  Y,  Rogers  (1880)  71  Ind.  459,  sus- 
taining, as  against  an  assignee  for  credi- 
tors, a  mortgage  given  by  a  husband,  up- 
on land  purchased  with  money  belonging  to 
his  wife,  to  her  children,  as  agreed  upon  by 
the  parties. 

First  Nat.  Bank  v.  Bertschy  (1881)  32 
Wis.  438,  9  N.  W.  534,  sustaining  a  note 
given  in  payment  of  a  prior  oral  obligation 
of  the  maker  to  pay  the  debt  of  anotlier. 

A  note  cannot  be  said  to  be  without  con- 
sideration where  executed  in  pursuance  of 
a  prior  agreement,  void  under  the  statute  of 
frauds.  Stowell  v.  Hazlett  (1874)  57  N.  Y. 
637. 

The  oral  assumption  of  the  debt  of  an- 
other  is  a   consideration   for  a   judgment. ' 
Keen  v.  Kleckner   (1862)  42  Pa.  529.  '■ 

A  note  given  by  a  debtor  is  not  fictitious  i 
because  the  consideration  therefor  is  a  prior  I 
oral  promise  to  pay  the  debt  of  another.  I 
Livermore  v.  Northrup  (1870)  44  N.  Y.  107. ! 

It  is  stated  not.  to  be  obligatory  on  the 
debtor  to  interpose  the  defense  of  the  stat- 
ute of  frauds,  either  morally  or  legally,  but  i 
it  is  entirelT  within  bis  option  whether  or  i 
L.R.A.1916r). 


not  he  will  set  up  the  statute  of  frauds 
against  the  performance  of  such  a  promise. 

A  deed  executed  by  an  insolvent  debtor 
pursuant  to  a  parol  petition  made  many 
years  before,  and  fully  carried  into  execu- 
tion, each  party  taking  possession  of  and 
enjoying  the  portion  allotted  to  him,  is  not 
void  as  a  deed  made  with  intent  to  injure, 
delay,  or  defraud  creditors.  Bilsborow  v. 
Titus  (1867)   15  How.  Pr.  (H.  Y.)  95. 

A  conveyance  by  a  debtor  of  land  to  his 
son  in  pursuance  of  an  oral  agreement  made 
with  a  third  person  under  circumatani-es 
constituting  the  debtor  a  trustee  of  the 
property  is  valid  as  against  creditors,  al- 
though the  trust  could  not  have  been  en- 
force, since  the  debtor  having  executed  it. 
the  title  thus  made  and  supported  by  the 
equities  in  the  case  is  paramount  to  any 
equities  of  general  creditors.  Norton  v. 
Mallory  (1875)  63  N.  Y.  434. 

An  oral  agreement  by  a  debtor,  upon  a 
sufficient  consideration,  to  thereafter  con- 
vey land,  under  circumstances  which  create 
a  trust  in  the  land,  will  sustain  a  convey- 
ance in  accordance  with  the  agreement, 
valid  as  against  creditors.  Gottstein  v. 
Wist   (1900)   22  Wash.  .581,  61  Pac.  715. 

A  conveyance  by  a  trustee,  under  an  oral 
trust,  of  the  property,  according  to  the 
trust  agreement,  is  valid  as  against  credi- 
tors of  the  trustee  whose  claims  accrued 
before  the  trust  was  thus  executed.  Rich- 
mond V.  Bloch  (1900)  36  Or.  590.  60  I^c. 
385;  Sackett  v.  Spencer  (1870)  65  Pa.  89; 
Hyde  v.  Chapman  (1873)  33  Wis.  391. 

In  Cresswell  v.  McCaig,  supra,  note  15, 
the  debtor  was  treated  as  holding  the  land 
in  trust. 

The  general  question,  however,  of  the 
validity  of  conveyances  by  trustees  in  exe- 
cution of  an  oral  trust,  as  against  creditors 
of  the  trustees,  is  not  considered  in  this 
note. 

A  conveyance  by  a  husband  to  his  wife 
in  pursuance  of  a  parol  agreement,  of  land 
purchased  with  property  of  the  wife  which 
had  been  reduced  to  possession  by  the  hus- 
band, has  been  held  void  as  to  creditors. 
Martin  v.  Com.  (1911)  141  Ky.  791.  133  .•<. 
W.  776.  This  decision,  however,  is  basi-tl 
more  upon  the  fact  that  the  agreement  wa> 
without  consideration,  and  therefore  not 
enforceable,  the  property  which  had  come 
to  the  husband  by  virtue  of  the  marria^ 
being  regarded  as  no  consideration  for  tlie 
conveyance.  Nothing  is  said  as  to  the  stat- 
ute of  frauds. 

"Wright  v.  .lones  (1886)  105  lad.  17,  4 
N.  K.  281,  stating  that  where  there  is  an 
equitable  consideration  a  debtor  may,  not- 
withstanding the  objections  of  his  credi- 
tors, perform  his  (contract. 

M 12  R.  C.  L.  .522,  §  50. 
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be  relied  upon  as  furnishing  a  consid- 
eration for  a  postnuptial  transfer  of 
property,  as  against  creditors.** 

Although  the  property  agreed  upon  is 
delivered  to  the  intended  wife  before 
marriage,  under  the  oral  contract,  but 
not  in  performance  of  it,  the  purpose 
i.^ing  not  to  pass  the  property  until  the 
marriage,  and  then  only  by  force  of  the 
agreement,  the  transaction  is  treated  as 
a  performance  of  the  agreement  by  the 
husband  after  marriage,  and  is  conse- 
quently void." 

An  oral  antenuptial  contract  to  the 
elTect   that   the   husband   was   to   have 


nothing  to  do  with  a  business  in  which 
the  wife  was  engaged,  and  receive  none 
of  the  profits,  is  not  a  consideration  for 
a  settlement  made  by  the  husband  after 
marriage,  in  accord  therewith,  as  against 
creditors  existing  when  the  earnings  of 
the  wife  accrued.**  But  creditors  who 
became  such  after  the  earnings  of  the 
wife  accrued  and  became  a  part  of  her 
separate  estate  cannot  complain  of  the 
husband's  performance  of  his  agree- 
ment.** It  has  been  held,  where  a  hus- 
band relinquished  to  the  wife  all  his  in- 
terest in  her  property  in  pursuance  of 
an   oral  antenuptial  agreement,  that  a 


W  Manning  v.  Riley  (1893)  52  K.  J.  Eq. 
.39,  27  Atl.  810;  Reade  v.  Livingston  (1818) 
a  Johns.  Cb.  (N.  Y.)  481,  8  Am.  Dec.  620; 
Hosmer  v.  Tiffany  (1907)  54  Misc.  402,  105 
H.  Y.  Supp:  1055,  affirmed  in  (1008)  124 
.\pp.  IMv.  287,  108  N.  Y.  Supp.  943;  Saun- 
ders v.  Ferrill  (1840)  23  W.  C.  (1  Ired.  L.) 
97;  Flory  v.  Houck  (1898)  186  Pa.  263,  40 
Atl.  482;  Barnes  v.  Black  (1899)  193  Pa. 
447,  74  Am.  St.  Rep.  694,  44  Atl.  550;  Smith 
V.  Greer  (1842)  3  Humph.  (Tenn.)  118; 
Uoyd  V.  Fulton  (1875)  91  V.  S.  479,  23  L. 
ed.  363;  Warden  v.  Jones  (1857)  2  De  G.  & 
J.  (Eng.)  76,  23  Beav.  487;  L'Estrange  v. 
Robinson  (1824)  1  Hogan  (Eng.)  202: 
Whyte  V.  Denike  (1900)  53  App.  Div.  320, 
65  N.  Y.  Supp.  577;  Haves  v.  Jones  (1857) 
2  Patton  &  H.  (Va.)  583*. 

KmAj  V.  White  (1807)  168  lU.  76,  48 
N.  E.  314,  holding  such  an  oral  antenup- 
tial agreement  void  in  a  creditors'  bill 
brought  to  set  aside  a  conveyance  by  the 
liUHband  to  the  wife  after  marriage,  in 
jmrsuanee  of  the  oral  agreement. 

That  a  conveyance  in  pursuance  of  an 
oral  agreement  wbidi  supplemented  a  writ- 
ten agfreement  ia  fraudulent  as  to  creditors 
ia  especially  true  under  a  statute  requiring 
a  marriage  sattlcnrieBt  and  ot^sr  marrii^e 
contracts  to  be  registered.  Saunders  v.  Fer- 
rill (1840)  23  N.  C.  (1  Ired.  L.)  97. 

A  postnuptial  marriage  settlement  by  a 
father,  in  accordance  with  a  parol  promise 
made  before  the  marriage  of  his  daughter, 
was  held  invalid  as  to  creditors  in  David- 
Ron  V.  Graves  (1837)  Riley,  Eq.  (S.  C.) 
219.    ■ 

An  antenuptial  settlement  in  pursuance 
of  a  parol  promise  made  before  marriage 
was  held  not  to  make  the  wife  a  purchaser, 
in  Caines  v.  Marley  (1831)  2  Yerg.  (Tenn.) 
582. 

An  oral  antenuptial  agreement  that  the 
husband  shall  take  certain  money  of  the 
wife  and  invest  it  whenever  favorable  op- 
])ortunity  offers  cannot  be  set  up  to  sup- 
j)ort  an  investment  after  the  marriage,  and 
conveyance  of  property  to  the  wife,  as 
against  intervening  creditors.  Wood  v. 
Navage  (1846)  2  Dou9;l.  (Mich.)  316. 

In  Borst  v.  Corey  (1853)  16  Barb.  (N.  Y.) 
136,  affirmed  in  (1857)  15  X.  Y.  505,  the 
wife  was  denied  the  right  to  enforce  such 
an  agreement  against  one  who  was  made 
L.R.A.lOlflD. 


a  trustee  in  a  postnuptial  bond  and  war- 
rant of  attorney,  given  in  settlement  of  the 
antenuptial  agreement,  and  against  the 
assignee  for  the  benefit  of  the  creditors  of 
her  husband. 

The  contrary  obiter  opinion  expressed  by 
the  court  in  Satterthwaite  v.  Emley'(1845) 
4  m.  J.  Eq.  489,  43  Am.  Dec.  618,  that  if  a 
parol  antenuptial  agreement  were  fairly 
shown,  the  court  would  be  inclined  to  give 
validity  to  a  postnuptial  settlement  in  pur- 
suance of  it,  is  overruled  by  Manning  v. 
Riley  (1893)  62  K.  J.  Eq.  39,  27  Atl.  810. 
The  antenuptial  agreement  not  being  fairly 
shown,  the  validity  of  the  settlement  was 
denied  in  the  Satterthwaite  Case. 

In  Xeilson  v.  Williams  (1886)  42  K.  J. 
Eq.  291,  11  Atl.  237,  a  transfer  by  a  hus- 
band fourteen  years  after  the  marriage  took 
place,  and  not  until  after  a  default  by  the 
principal  in  a  bond  on  wbich  the  husband 
was  surety,  was  held  a  transfer  without 
consideration,  although  claimed  to  have 
been  made  in  pursuance  of  an  oral  ante- 
nuptial agreement.  It  is  stated  that  to 
accept  of  such  an  allegation,  sustained  only 
by  the  verbal  testunony  of  the  parties  them- 
selves, after  such  a  long  lapse  of  time, 
wowW  be  most  dangerous,  and  wholly  con- 
trary to  the  policy  of  the  law. 

MDeshon  v.  Wood  (1888)  148  Mass.  132, 
1  L.RJ^.  518,  1»  N.  E.  1. 

«i  Carter  v.  Worthington  (1886)  82  Ata. 
334,  60  Am.  Rep.  738,  2  So.  516. 

>*  (Ala.)  Ibid.  It  was  accordingly  held 
in  this  case  that  land  purchased  with  the 
proceeds  of  goods  sold  by  the  wife  after  the 
accrual  of  the  debt  to  the  complaining  cred- 
itors could  not  be  subjected  to  their  claims 
where  the  goods  had  become  a  part  of  the 
stock  of  the  business  in  which  the  wife  was 
engaged  prior  to  the  accrual  of  the  claims. 
The  goods  were  accretions  to  the  wife's 
separate  estate  which  had  already  accumu- 
lated, resulting  from  tlie  profits  of  her  busi- 
ness, brought  about  by  her  industry,  with 
the  permission  of  the  husband.  The  pro- 
ceeds of  the  sale  of  such  goods  cannot  be 
treated  as  earnings  made  after  that  date. 
Ijsnds  purchased  with  the  earnings  of  the 
wife  before  the  accrual  of  the  complaining 
creditors'  debts  were  held  not  subject  to  the 
debts,  although  the  conveyance  was  made 
thereafter. 


Digitized  by 


Google 


•1220        AKXOTATIOX— STATUTE  OF  FRAUDS— RIGHTS  OF  CREDITORS. 


horse,  raised  and  used  on  a  farm  owned 
by  the  wife  and  carried  on  by  her,  is 
not  subject  to  the  claims  of  the  hus- 
band's creditors.  This  was  held  without 
reference  to  the  time  of  the  accrual  of 
the  creditors'  claim.** 

The  fact  that  the  postnuptial  settle- 
ment contains  a  recital  that  it  is  made 
in  pursuance  of  an  oral  antenuptial 
agreement  does  not  change  the  rule.** 
But  the  contrary  view  of  this  question 
has  been  taken,  although  it  does  not 
clearly  appear  to  have  been  a  holding 
to  that  effect.**  This  has  been  stated  to 
be  true  as  against  a  trustee  in  bank- 
ruptcy,  where,   at   the   time   of   making 


the  settlement,  the  husband  was  not  in- 
debted.** 

If  the  consideration  is  not  merely  the 
marriage,  but  an  agreement  to  pay  the 
husband's  debts,  and  the  wife  performs 
her  agreement  before  the  debt  in  ques- 
tion is  contracted  by  her  husband,  and 
a  conveyance  is  made  to  the  wife  before 
the  creditor  obtains  a  judgment,  the  con- 
veyance is  upon  a  consideration  sufficient 
to  uphold  it  after  its  execution  in  g;ood 
faith.*^  Or  if  a  debt  due  from  the  hus- 
band to  the  wife  is  canceled,  the  con- 
veyance in  accord  with  the  previous  oral 
agreement  will  be  sustained.** 


nSanford  v.  Atwood  (1876)  44  Com. 
141. 

M  Smith  T.  Greer  (1842)  3  Humph. 
(Tenn.)  118;  Warden  v.  Jones  (18S7)  2  De 
G.  &  J.  (En{.)  70,  23  Beav.  487  (dictum). 
The  court  in  Reade  v.  Livingston  expresses 
an  opinion  in  accord  with  this  rule.  Ster- 
ling, L.  J.,  in  Re  Holland  [1902]  2  Ch. 
(Eng.)  360,  71  L.  J.  Ch.  N.  S.  518,  50  Week. 
Rep.  576,  86  h.  T.  N.  S.  642,  18  Times  h.  R. 
563.  9  Man  son,  259. 

UDundas  v.  Dutens    (1790)    2  Cox,  Ch. 


Gas.  (Eng.)  234,  1  Revised  Rep.  112.  It 
does  not  appear  from  the  report  of  this 
case  in  1  Ves.  Jr.  196,  that  this  point  was 
decided  in  the  case. 

M  Vaughan  Williams,  L.  J.,  in  Re  Hol- 
land (Eng.)  supra;  contra,  Stirling,  L.  J., 
in  same  case.  This  case  was,  by  a  majority 
of  the  judges^  decided  on  another  point. 

WDygert  v.  Remerschnider  (1866)  32  If. 
Y.  629. 

tt  Hussey  v.  Castle  (1871)  41  Cal.  239. 

W.  A.  E. 


KANSAS  SUPREME  COURT. 

MILTON  E.  BAILEY  et  al. 

V. 

JOHN  KELLY,  Appt. 

(93  Kan.  723,  145  Pac.  556.) 

Ijandlord  and  tenant  —  defective  prem- 
ises —  liability. 

1.  A  landlord  leased  vacant  property  up- 
on which  there  was  a  cistern  covered  by  a 
loose  lid  lying  upon  a  slightly  raised  plat- 
form. The  lease  was  without  warranty  or 
covenant  to  repair  on  the  landlord's  part. 
The  covering  of  the  cistern  was  exposed  to 
plain  view,  and  its  character  was  observed 
by  the  tenant  when  he  entered.    The  tenant 

Headnote  by  Bubcii,  J. 


used  the  cistern  for  nearly  two  years  in  this 
condition  when  on  a  laundry  day  the  lid  was 
not  carefully  replaced  after  a  drawing  of 
water,  and  a  servant  of  the  tenant  stepped 
on  a  comer  of  the  lid  lying  over  the  open- 
ing into  the  cistern,  was  precipitated  into 
the  cistern,  and  was  drowned.  The  cistern 
was  located  in  a  shed  in  the  rear  of  the 
kitchen  of  a  building  used  by  the  tenant 
for  a  restaurant.  When  the  deceased  com- 
menced working  for  the  tenant  be  pointed 
out  to  her  the  location  of  the  cistern,  but 
in  six  weeks'  service  which  occasionally 
brought  her  in  proximity  to  the  cistern  the 
fact  that  the  lid  was  loose  was  not  brought 
-to  her  attention.    It  is  held: 

The  landlord  is  not  liable  in  damages  for 
the  death  of  the  servant  upon  the  theory 
that  the  cistern  was  a  nuisance,  or  upon 
the  theory  that  he  was  guilty  of  actionable 


Note.  ^  The  opinion  in  the-  above  case  i 
overruling  the  decision  on  an  earlier  appeal 
in  the  same  case  (Bailev  v.  Kelly  (1912) 
86  Kan.  911,  39  L.Rj^..(N.S.)  378,  122  Pac. 
1027)  is  in  harmonv  with  the  editor's  criti- 
cism in  39  L.R.A.(N.S.)  378,  of  tlie  earlier 
decision,  and  is  supported  by  the  weight  of 
authority  as  shown  by  the  earlier  notes, 
cited  in  the  opinion,  dealing  with  the  lia- 
bility of  the  landlord  to  the  tenant.  Those 
notes  are  supplemented  in  the  annotation  | 
following  tins  case,  pout,  1224.  They  ini-)nde 
not  only  the  cases  where  the  injured  per- 
son was  a  tenant,  but  also  the  cases  of 
injury  to  a  servant  or  guest  of  the  tenant, 
or  other  person  in  privity  with  him,  in 
which  the  court  held  or  a.-<sumed  that  the 
L.K.A.1916D. 


liability  was  to  be  determined  upon  the 
same  principles  that  apply  as  between 
the  landlord  and  tenant.  It  is  proposed,  in 
subsequent  annotation  in  the  series,  to  deal 
with  the  correctness  of  that  assumption 
with  respect  to  various  classes  of  persons 
in  privity  with  the  tenant.  The  liability  of 
a  landlord  for  injury  to  tenant's  guests  or 
employees  by  defects  in  the  premises  has 
been  treated  specifically  in  notes  to  McCon- 
nell  V.  Lemlev,  34  L.R.A.  609,  and  Crista- 
doro  v.  Von  B"ehrens,  17  L.R.A.(N.S.)  1161. 
The  liability  of  a  landlord  to  persons  not 
in  privity  with  the  tenant,  for  the  condi- 
tion of  premises  in .  possession  of  the  ten- 
ant, is  treated  in  the  note  to  Knight  v. 
Foster,  50  I...R.A.(N.S.)   286. 
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negligence,  or  upon  any  other  theory  sus- 
tained by  existing  law. 
For  other  oatet,  tee  Landlord  and  Tettant, 
in.  0,  k,  ♦»  Dij.  1-52  n.  a. 

(Johnston,  Ch.  J.,  and  Mason  and  BeBson, 
JJ.,  dissent.) 

(January  9.  191S.) 

APPEAL  by  defendant  from  a  judgment 
of  the  District  Court  for  Cloud  County 
in  plaintiffs'  faTor  in  an  action  brought  to 
recover  damages  for  the  death  of  plaintiffs' 
intestate  alleged  to  have  been  caused  by 
defendant's  negligence.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Theodore  lialng,  P.  W. 
.Sturges,  Fred  W.  Sturges,  Jr.,  C.  IJ. 
Kaicey,  and  K.  M.  Anderson,  for  appel- 
lant: 

A  landlord'  or  lessor  of  premises  is  not 
liable  to  a  servant  or  employee  of  his  tenant 
for  the  condition  of  the  leased  premises 
even  though  defective,  where  there  was  no 
concealment  or  fraud  or  promise  or  agree- 
ment to  repair,  and  where  the  tenant  knew 
the  condition  of  the  premises. 

Perez  v.  Rabaud,  76  Tex.  191,  7  L.R.A. 
620,  13  S.  W.  177;  Scott  v.  Simons,  54  N. 
H.  431;  Brewster  v.  De  Fremery,  33  Cal. 
341;  O'Brien  v.  Capbell,  59  Barb.  497; 
Walsh  v.  Schmidt,  34  L.R.A.(N.S.)  798  and 
"  note,  206  Mass.  405,  92  N.  E.  496,  1  N.  C.  C. 
A.  906;  Moore  v.  Parker,  63  Kan.  52,  53 
L.R.A.  778,  64  Pac.  975,  10  Am.  Neg.  Rep. 
268;  Note  to  Bailey  v.  Kelly,  39  L.R.A. 
<N.S.)  378. 

Messrs.  Park  B.  Pulstfer,  Charles  L. 
Hunt,  A.  li.  Wtlmoth,  and  A.  M.  Prench, 
for  appellees: 

The  defendant  is  liable, 
•'  Bailey  v.  Kelly,  86  Kan.  911,  39  li.R^. 
(N.S.)  378,  122  Pac.  1027;  Buck  Stove  & 
Range  Co.  v.  Vickers,  80  Kan.  29,  101  Pac. 
668 ;  Missouri  P.  R.  Co.  v.  Stone,  80  Kan.  7, 
101  Pac.  666;  A.  J.  Harwi  Hardware  Co.  v. 
Klippert,  73  Kan.  783,  85  Pac.  784 ;  Norton 
V.  Huntoon,  43  Kan.  275,  22  Pac.  565;  Head- 
ley  V.  Challiss,  15  Kan.  602;  Copley  v. 
Balle,  9  Kan.  App.  465,  60  Pac.  656,  7  Am. 
Xeg.  Cas.  437 ;  18  Am.  k  Eng.  Enc.  Law,  2d 
ed.  239;  Kinchlow  v.  Midland  Elevator  Co. 
57  Kan.  374,  46  Pac.  703;  Cristadoro  v. 
Von  Behron,  119  La.  1026,  17  L.R.A.(N.S.) 
1161,  44  So.  852;  Monahan  v.  National 
Realty  Co.  4  Ga.  App.  680,  62  S.  E.  127; 
Texas  &  P.  R.  Co.  v.  Moore,  8  Tex.  Civ.  App. 
289,  27  S.  \V.  962;  Stenberg  v.  Willcox,  96 
Tenn.  103,  34  L.R.A.  615,  33  S.  W.  917; 
Hcrdt  v.  Koenig,  137  Mo.  App.  589,  119  S. 
W.  r>G;  Whart.  Neg.  §  817;  Reichenbacher  v. 
J'alinieyer,  8  111.  App.  217;  McLaughlin  v. 
Kelly,  230  Pa.  251,  50  L.R.A.(N.S.)  305, 
70  Atl.  5r,2,  1  N.  C.  C.  A.  81 ;  Ross  v.  Jack- 
L.lJ.A.ini6D. 


son,  123  Ga.  637,  SI  S.  K.  578;  Bailey  v. 
Dunaway,  8  Ga.  App.  713,  70  S.  E.  141;  Pat- 
terson V.  Jos.  Schlitz  Brewing  Co.  16  S.  D. 
33,  91  N.  W.  336;  Grant  v.  Tomlinson,  138 
Mo.  App.  222,  119  S.  W.  1079;  Curtis  v. 
Kiley,  153  Mass.  123,  26  N.  E.  421;  Color- 
ado Mortg.  ft  Invest.  Co.  v.  Giacomini,  55 
Colo.  540,  L.R.A.1915B,  364,  136  Pac.  1039. 

Even  if  deceased  had  knowledge  of  the 
condition  of  the  cistern  covering,  her  par- 
ents are  not  necessarily  barred  from  recov- 
ery, as  she  would  still  have  a  right  to  go 
upon  it,  if  she  exercised  ordinary  care  in 
so  doing. 

Maultby  t.  Leavenworth,  28  Kan.  745; 
Emporia  v.  Schmidling,  33  Kan.  485,  6 
Pac.  893 ;  Ottawa  v.  Green,  72  Kan.  214,  83 
Pac.  616;  Oaage  City  v.  Brown,  27  Kan.  74; 
Atchison,  T.  ft  S.  F.  R.  Co.  v.  Ayers,  56 
Kan.  176,  42  Pac.  722. 

Bnrch,  J.,  delivered  the  opinion  of  the 
court: 

This  case  was  before  the  court  on  the 
occasion  of  a  former  appeal.  Bailey  v. 
Kelly,  86  Kan.  911,  39  L.R.A.(N.S.)  "378, 
122  Pac.  1027.  The  action  was  commenced 
against  a  landlord  to  recover  damages 
resulting  from  the  death  of  his  tenant's 
servant,  who  fell  into  a  defectively  covered 
cistern  on  the  leased  premises.  The  cistern 
was  in  a  shed  in  the  rear  of  the  kitchen 
of  a  building  used  as  a  restaurant.  The  de- 
fect in  the  covering  of  the  cistern  existed  at 
the  time  the  premises  were  leased,  was  open 
to  view,  and  the  character  of  th«  covering 
was  observed  by  the  tenant  when  he  took 
possession.  The  lease  was  without  warranty 
and  without  covenant  to  repair,  on  the  land- 
lord's part.  At  the  first  trial  the  court 
sustained  a  demurrer  to  the  plaintiff's  evi- 
dence on  the  ground  that  the  landlord  rested 
under  no  liability.  This  court  held  other- 
wise, as  indicated  in  paragraph  1  of  the 
syllabus  of  the  first  opinion:  "Where  a 
nuisance  dangerous  to  life  is  created  by 
the  owner  on  his  premises,  or  through  his 
gross  negligence  is  suffered  to  remain  there, 
he  cannot,  by  leasing  the  property  to  an- 
other, avoid  his  own  liability  to  any  person 
who  is  rightfully  upon  the  premises,  and 
who,  without  any  fault,  is  injured  by  rea- 
son of  such  nuisance;  and  this  liability  ex- 
tends to  a  servant  of  the  tenant,  notwith- 
standing the  tenant,  by  reason  of  his  own 
fault  or  neglect  or  knowledge  of  the  danger, 
could  not  have  maintained  an  action  against 
the  owner  for  injury  suffered  by  himself." 
(Syl.  11.) 

At  the  second  trial  the  court,  after  it  had 
overruled  a  demurrer  to  the  plaintiffs'  evi- 
dence, instructed  the  jury  in  accordajace  with 
this  decision,  and  a  verdict  was  returned  for 
the  plaintiff.     The  defendant  appeals,  an<l 
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renews  his  contention  that  the  law  does  not 
authorize  the  recovery  of  damages  from  him. 
A  majority  of  the  members  of  tlie  court  are 
convinced  that  the  former  decision  was 
wrong.  That  the  former  decision  was  sub- 
stantially unsupported  by  authority  and  was 
rendered  against  the  settled  law  of  this 
country  is  clear.  Xotes  34  L.R.A.  824;  .34 
I..R.A.(N.S.)  798;  39  L.R.A.(N.S.)  378;  48 
L.R.A.(N.S.)  917;  49  L.R.A. (N.S.)  1120; 
50  L.R.A.(N".S.)  286.  The  notes  cited  refer 
to  others,  and  present  a  comprehensive  view 
of  the  case  law  on  the  subject. 

The  court  was  conscious  of  the  fact  that 
it  was  extending  the  liability  of  the  land- 
lord, as  that  liability  had  been  previously 
understood,  but  believed  tlie  extension  to  bo 
justifiable.  The  distinction  between  the  un- 
defined body  known  as  the  public  and  a 
group  of  persons  comprising  a  restaurant 
keeper,  his  family,  and  his  employees  be- 
comes quite  shadowy.  That  such  a  group, 
composed  in  part  of  persons  drawn  from  the 
general  public,  would  be  assembled  on  the 
premises  by  the  tenant  was  fairly  within  the 
landlord's  contemplation.  When  the  land- 
lord takes  rent  for  premises  containing  a 
public  nuisance,  he  is  liable.  In  this  case 
the  landlord  took  rent  for  the  use  of  prem- 
ises containing  a  pitfall  which  a  portion  of 
the  public  selected  by  the  tenant  was  obliged 
to  encounter.  Consequently  the  court  ap- 
plied the  nuisance  theory,  and  held  the  de- 
fendant liable.  The  difficulty  with  this  de- 
cision is  that  it  is  not  closely  discriminative 
with  respect  to  facts,  ignores  ideas  of  legal 
duty  which  experience  has  demonstrated  to 
be  well  founded  and  fair,  and  involves  the 
law  in  confusion  concerning  some  of  its 
fundamental  principles. 

A  description  of  the  leased  premises  ap- 
pears in  tlie  former  opinion  (86  Kan.  912, 
.39  L.R.A.(N.S.)  378,  122  Pac.  1027,  and 
need  not  be  repeated  in  full.  The  cistern 
was  covered  by  a  wooden  platform  about 
four  feet  square,  raised  four  inches  from 
the  ground,  upon  which  the  lid  or  covering 
lay.  Tiie  structure  was  in  plain  view,  and 
the  lid  was  adequate  as  a  covering.  Its 
only  defect  consisted  in  the  fact  that  it 
might  be  displaced,  and  the  casualty  oc- 
curred in  the  most  fortuitous  way.  Laundry 
work  for  the  restaurant  was  done  twice  a 
week,  the  washing  machine  being  operated 
by  a  gasolene  engine.  Water  for  this  work 
was  drawn  from  the  cistern  by  means  of  a 
bucket  and  rope.  The  covering  would  usual- 
ly be  laid  back  against  the  coal  house  when 
water  was  being  procured.  .\t  other  times 
it  was  kept  over  the  opening.  On  this  oc- 
casion laundry  work  was  in  progress.  The 
tenant  had  just  drawn  some  water  from  the 
cistern  and  had  gone  back  to  the  wa^ihing 
machine.  The  covering  was  n<jt  replaced 
L.R.A.1916D. 


carefully  and  was  lying  so  that  one  corner 
was  over  the  opening  into  the  cistern.  The 
deceased  stepped  on  this  corner  of  the  cover- 
ing, which  allowed  her  to  fall  into  the 
cistern,  and  the  covering  then  righted  itself 
and  fell  into  place  over  the  opening.  For 
almost  two  years  the  tenant  had  used  the 
cistern  in  safety  in  exactly  the  same  condi- 
tion, and  if  the  covering  had  been  used  ac- 
cording to  its  purpose  and  design  the  acci- 
dent would  not  have  occurred. 

Under  the  foregoing  circumstances  it 
smacks  somewhat  of  hyperbole  to  call  the 
cistern  a  nuisance,  the  characteristic  of 
which  is  that  it  must  or  will  injure  that 
portion  of  the  public  who  may  be  compelled 
to  come  in  contact  with  it.  Black's  Law 
Diet,  title,  "Nuisance."  Broadly  speaking, 
"nuisance,  nocumentum,  or  annoyance,  sig- 
nifies anything  that  worketh  hurt,  inconven- 
ience, or  damage."  3  Bl.  Com.  chap.  13,  p. 
210.  But  in  legal  phraseology  the  term  is 
applied  to  that  class  of  wrongs  that  arises 
"from  the  unreasonable,  unwarrantable,  or 
unlawful  use  by  a  person  of  his  own  prop- 
erty .  .  .  producing  such  material  an- 
noyance, inconvenience,  discomfort,  or  hurt 
that  the  law  will  presume  a  consequent  dam- 
age." 1  Wood,  Nuisances,  3d  ed.  §  1.  Un- 
less prejudice  or  damage  threaten  or  result 
as  a  necessary  consequence  of  the  act  done 
there  is  no  nuisance.  "It  is  a  nuisance 
.  .  .  to  do  any  act  therein  that  Ib  Hs 
consequences  must  necessarily  tend  to  the 
prejudice  of  one's  neighbor."  3  Bl.  Com. 
chap.  13,  p.  218.  "In  order  to  create  a 
nuisance  from  the  use  of  property  a  aia- 
terial,  substantial,  and  appreciable  injury 
must  be  occasioned  to  the  person  or  property 
of  another."  Joyce,  Nuisances,  §  22.  "In- 
jury and  damage  must  concur  as  results  of 
an  act  or  thing  in  order  to  make  it  a  nui- 
sance." 1  Wood,  Nuisances,  3d  ed.  §  5.  A 
nuisance  may  result  from  negligence.  But 
negligence  is  not  involved  in  nuisance 
actions  either  as  essential  to  the  cause  of 
action  or  as  a  ground  of  defense.  29  Cyc. 
1155. 

In  this  case  the  evidence  indicates  that 
before  the  lease  was  made  the  building  was 
locked,  and  prospective  tenants  procured  the 
key. from  the  landlord  in  order  to  inspect  the 
premises.  In  any  event  the  property  did  not 
threaten  the  public  or  any  portion  of  the 
public.  The  cistern  was  occasioning  no  in- 
jury or  damage  to  anyone,  rendering  ita 
maintenance  intolerable.  The  change  of  pos- 
session from  the  landlord  to  the  tenant  did 
not  change  the  lawful  character  of  the  land- 
lord's conduct.  When  the  deceased  came 
upon  the  premises  and  commenced  to  work 
for  the  tenant,  she  acquired  no  cause  of  tLC- 
tion  against  either  the  landlord  or  the  ten- 
ant for  injuries  suffered  or  threatened  on 
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account  of  the  eistern,  or  for  the  abatement 
of  the  eiBteni  as  a  nuisance,  under  any 
known  principle  of  law.  If  a  master  negli- 
<)>ently  furnish  his  servant  an  unsafe  place 
in  which  to  work,  nothing  is  gained,  and 
confusion  results  from  calling  the  place  a 
"nuisance."  The  vehemence  of  the  term 
adds  nothing  to  the  situation  and  relations 
of  the  t)artie8,  and  cannot  justify  a  depart- 
ure from  the  law  of  negligence  applicable 
to  them.  The  present  case  is  one  of  that 
character,  and  the  nuisance  theory,  when 
applied  to  it,  breaks  down.  The  fact  that 
the  front  room  of  the  building  was  open 
to  such  portion  of  the  public  as  desired  to 
patronize  the  restaurant  has  no  relevancy 
to  the  subject  under  consideration.  The 
situation  at  the  rear  of  the  building  was 
precisely  the  same  as  that  of  any  private 
family  employing  servants  to  perform  vari- 
ous household  functions.  The  result  is  that 
the  facta  fail  to  bring  the  case  within  the 
category  of  those  nuisance  cases  in  which 
the  lessor  has  been  held  to  he  liable  for 
injuries  sustained  by  third  persons. 

It  is  admitted  that  the  ordinary  inspec- 
tion which  a  landlord  has  the  right  to  ex- 
pect a  tenant  will  make  did,  in  fact,  dis- 
close to  the  tenant  the  condition  of  the  cis- 
tern. He  could  not  have  recovered  if  he 
had  been  injured.  There  is  no  contention 
that  the  lease  was  not  made  in  perfect  good 
faith,  and  there  is  no  justification  for 
speaking  of  the  landlord's  conduct  as  gross 
or  wanton.  The  deceased  was  16  years  old, 
large  for  her  age,  healthy,  intelligent,  and 
in  poflseseioD  of  all  her  faculties.  When  she 
commenced  working  for  the  tenant  he 
pointed  oat  to  her  the  location  of  the  cis- 
tern, but  the  jury,  found  that  in  some  6 
weeks'  service,  which  occasionally  brought 
her  in  proximity  to  the  cistern,  the  fact  the 
cover  was  loose  was  not  l>rought  to  her  at- 
tention. Only  upon  this  narrow  margin 
could  recovery  be  had  even  from  the  tenant, 
and,  notwithstanding  the  shocking  charac- 
ter of  the  accident,  reckless .  indifference  to 
ttie  safety  of  others  does  not  appear  on  the 
part  of  anybody  responsible  for  the  condi- 
tion of  the  premises.  If,  however,  it  once 
he  conceded  that  the  law  of  negligence  gov- 
erns the  case,  want  of  privity  l)etween  the 
landlord  and  the  tenant's  servant  defeats 
the  action,  however  indefensible  the  con- 
duct of  the  tenant  in  placing  the  servant 
at  work  in  proximity  to  the  cistern. 

The  undertaking  of  the  landlord  is  not  to 
furnish  premises  to  be  used  as  a  place  or 
instrumentality  for  the  accomplishment  of 
certain  purposes  by  others,  which  he  is 
bound  to  make  fit  for  the  contemplated  use, 
like  staging,  scaffolding,  hoisting  apparatus, 
and  other  appliances,  within  the  rule  of 
Heaven  v.  Pender,  L.  R.  11  Q.  B.  Div.  50.1, 
L.R.A.19i6n. 


52  L.  J.  Q.  B.  N.  S.  702,  49  L.  T.  N.  S.  357, 
47  J.  P.  700,  19  Eng.  Rul.  Cas.  87.  See 
Aaron  v.  Missouri  &  K.  Teleph.  Co.  89  Kan. 
180,  45  L.R;a.(N.S.)  .309,  131  Pac.  882. 
The  lessor  grants  an  estate  in  the  premises 
to  the  lessee,  and  surrenders  dominion  over 
them  to  the  lessee  under  conditions  as  defi- 
nitely understood  as  if  expressed  in  a  writ- 
ten instrument  of  lease.  "The  mere  letting 
without  additional  stipulations  by  'the 
lessor  simply  implies  that  he  holds  the  title, 
and  that  the  lessee  shall  quietly  enjoy  the 
use  and  occupation  during  his  tenancy;  and 
not  that  the  premises  are  or  shall  be  in  any 
particular  condition  or  state  of  repair,  or 
that  they  are  suitable  for  the  purpose  for 
which  they  were  let."  2  Cooley,  Torts,  3d 
ed.  p.  1276. 

The  tenant  may  or  may  not  invite  third 
persons,  servants,  patrons,  guests,  and 
others  upon  the  premises,  as  he  pleases,  but 
the  landlord  extends,  and  can  extend,  no 
such  invitation,  either  expressly  or  by  im- 
plication. He  cannot  himself  enter  upon 
the  tenant's  possession,  even  to  repair,  un- 
less the  right  be  reserved  or  permission 
obtained,  much  less  grant  licenses  to  others. 
The  result  is  the  negligence  theory  of  lia- 
bility, suggested  in  the  syllabus  of  the  for- 
mer opinion,  breaks  down  for  lack  of  any 
legal  duty  on  the  landlord's  part  to  sus- 
Uin  it. 

The  principle  upon  which  the  lessor  of 
premises  is  held  liable  to  third  persons  for 
nuisances  existing  at  the  time  the  tenancy 
was  created  is  this:  The  landlord  having 
possession  and  control  of  his  land,  or  the 
right  to  possess  and  control  it,  owes  the 
public,  who  are  suffering  or  must  suffer 
from  the  nuisance,  the  duty  to  abate  it,  and 
must  respond  in  damages  for  a  breach  of 
the  duty.  The  duty  and  the  liability  are 
not  satisfied  by  the  simple  act  of  leasing 
the  premises,  and  continSie  until  the  nuis- 
ance is  abated. 

Much  is  said  in  the  decisions  concerning 
a  presumption  that  the  landlord  contem- 
plates a  continuance  of  the  nuisance  while 
the  tenant  is  in  possession.  The  presump- 
tion is  gratuitous  and  fictional  as  often  as 
otherwise.  The  rent  reserved  is  frequently 
reduced  because  of  the  condition  of  the 
premises  and  with  the  expectation  that  the 
tenant  will  put  them  in  order.  Frequently 
the  landlord  takes  from  the  tenant  a  cove- 
nant that  the  tenant  will  repair.  The  ma- 
jority of  courts  hold  that  the  liability  of 
the  landlord  is  not  ended  l>ecause  of  a  lease 
containing  such  a  covenant,  and  it  seems 
sufficient  to  say  that,  the  landlord's  obliga- 
tion having  once  arisen,  he  cannot  shift  or 
evade  or  discharge  it  by  leasing  to  another, 
but  that  the  obligation  continues  until  the 
public  peril  is  actually  removed. 
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When  the  condition  of  property  is  such 
that  it  does  not  impair  the  public  safety, 
the  landlord  owes  no  duty  to  the  public  or 
to  any  member  of  the  public  to  change  the 
condition.  When  he  comes  to  deal  with  a 
specific  individual  as  a  prospective  tenant, 
Ite  owes  that  individual  no  duty,  except  not 
to  entrap  him  by  concealing  facts  which 
ordinary  inspection  would  not  reveal,  and 
he  owes  no  other  individual  any  duty  at  all. 
The  landlord  may  in  perfect  good  conscience 
offer  his  property,  such  as  it  is,  to  a  tenant 
who  takes  it,  such  as  it  is,  on  satisfactory 
terms,  just  as  the  landlord  and  tenant  did 
in  this  ease.  This  is  true,  although  build- 
ings may  be  in  tumble-down  condition,  ex- 
cavations may  be  unguarded,  or  the  prem- 
ises may  be  otherwise  uninhabitable  or  in 
unsafe  condition  for  use.  The  only  excep- 
tion is  that  of  property  devoted  to  public 
use  such  as  wharves,  railroads,  elevators, 
pubKc  halls,  and  the  like.  Negotiations 
having  been  fairly  concluded,  and  posses- 
sion  having  been  given  to  the  tenant,  no 
obligation  on  the  part  of  the  landlord  to 
saf^fuard  or  to  repair  remains  unfulfilled. 
After  that  no  obligation  to  repair  arises 
during  the  tenancy,  unless  the  landlord  has 
contracted  to  do  so.  This  is  true,  even 
although  the  tenant  create  a  nuisance  on 
the  premises  dangerous  to  the  public.  "It 
is  a  rule  of  the  common  law,  applicable 
here,  that  'the  occupier,  and  not  the  land- 
lord, is  bound  as  between  himself  and  the 
public  so  far  to  keep  the  premises  in  repair 
that  they  may  be  safe  for  the  public' " 
De  Tarr  v.  Ferd.  Heim  Brewing  Co.  62 
Kan.  188,  192,  61  Pac.  690. 

The  principles  just  stated  govern  the 
present  controversy.  If  it  be  unsound  in 
morals  or  otherwise  contrary  to  public  pol- 
icy to  rest  the  duty  of  making  and  keeping 
premises  fit  for  occupaticat  and  use  upon 
occupation  and  use,  and  not  upon  title,  the 


existing  law  should  be  abrogated,  and  a 
new  set  of  rules  should  be  adopted.  The 
court  does  not  have  before  it  the  result  of 
any  social  survey  of  the  subject,  and  it  i^ 
not  perceived  that  the  established  usage  i» 
so  offensive  to  the  sense  of  justice  that  the 
court  should  anticipate  legislation  by 
proper  authority,  or,  if  it  does,  leap  at  once 
to  the  unconditicmal  remedy  of  downright 
damages.  To  ingraft  an  exception  upon  the 
law  for  this  particular  case  is  to  recognize 
the  first  of  a  wilderness  of  single  instances. 
To  cistern  cases  must  soon  be  added  ca^es 
involving  defective  railings  about  steps, 
stairways,  porches,  and  areas,  whereby  the 
tenant's  servants  are  injured.  If  after  the 
fact  of  a  distressing  accident  a  jury  should 
conclude  to  find  negligence  in  maintaining 
some  structure  or  place  where  the  tenant's 
children  invited  some  friends  to  play,  the 
landlord  must  respond  in  damages.  The 
list  is  certain  to  grow  until  it  may  be  im- 
possible to  say  what  is  the  rule  and  what 
an  exception.  If  the  property  law  of  the 
state  is  to  be  changed,  and  a  general  duty 
is  to  be  imposed  upon  the  landlord  to  make 
his  premises  secure  for  use  by  tenants  and 
whomsoever  a  tenant  may  invite  there,  the 
legislature  should  create  the  obligation,  and 
not  the  courts. 

Instead  of  being  genuinely  progressive, 
the  former  decision  was  merely  arbitrary, 
and  it  is  overruled. 

The  judgment  of  the  District  Court  is  re- 
versed, and  the  cause  is  remanded,  with 
direction  to  sustain  the  demurrer  to  the 
plaintiff's  evidence. 

Smith,  Porter,  and  West,  JJ.,  ooncnr. 

Johnson,  Ch.  J.,  and  Maaon  and  Ben- 
son, JJ.,  dissent. 

Petition  for  rehearing  denied. 


Annotation — Liability  of  landlord  for  injury  to  tenant*  from  defects  m 

premises. 


This  note  supplements  notes  on  the 
same  subject  in  34  L.R.A.  824;  34  L.R.A. 
(N.S.)  798,  and  48  L.R.A.(N.S.)  917; 
and  upon  one  phase  of  the  qnestion,  a 
note  in  U  L.E.A.(N.8.)  504. 

The  question  of  the  liability  of  the 
lessor  for  personal  injuries  received  from 
a  defect  in  premises  leased  for  public 
use  where  the  defect  was  in  a  portion  of 
the  premises  intended  only  for  private 
use  is  treated  in  a  note  in  L.RiAJ.915B, 
387,  and  that  of  the  liability  of  the  les- 
sor of  property  to  be  used  for  public 
purposes  for  personal  injuries  to  third 
persons  from  defects  therein,  in  a  note 
L.R.A.1916D. 


in  L.R.A.1915B,  364;  the  Uability  of  the 
lessor  for  defects  in  porch  or  steps  used 
in  common  by  different  tenants  for  ac- 
cess to  common  hall  is  treated  in  a  note 
in  L.R.A.1915B,  98. 

Ctonersl  rale. 

Supplementing  note  in  48  Ij.R.A. 
(N.S.)  917. 

The  later  cases  are  in  accord  with  the 
rule  stated  in  the  note  in  48  L.R.A.(N.S.) 
917,  that  where  there  is  no  agreement  by 
the  landlord  to  repair  the  demised  prem- 
ises and  be  is  not  guilty  of  any  fraud 
or  concealment  as  to  their  safe  oondi- 
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tion,  the  tenant  tal^es  the  risk  of  their 
safe  occupancy,  and  the  landlord  is  not 
liable  to  him  or  to  any  person  entering 
under  his  title  or  by  his  invitation  for 
personal  injuries  sustained  by  reason  of 
their  unsafe  condition : 

— ^Bailbx  v.  KeUiT,  citing  notes  in  34 
L.R.A.  824;  34  L.E.A.(N.S.)  798;  39 
L.R.A.(X.S.)  378;  48  L.R.A.(N.S.)  917; 
49  L.R.A.(N.S.)  1120;  50  LJl,A.(N.S.) 
286,  and  reversing  (1912)  86  KuL  912, 
39  L.R.A.(N.8.)  378,  122  Pac.  1027; 

— Mackey  v.  Lonergan  (1915)  221 
Mass.  296,  L.B.A.— ,  — ,  108  N.  E.  1062, 
holding  that  where  the  sidewalk  is  in  the 
same  condition  as  when  leased  the  lessor 
is  not  liable  for  personal  injuries  from 
a  defect  therein  received  by  a  person 
having  the  same  rights  as  the  tenant; 

—Mills  V.  Swanton  (1916)  222  Mass. 
557,  111  K.  E.  384,  holding  that  a  lessor 
is  not  bound  to  keep  the  leased  premises 
in  repair  rendering  them  fit  for  occu- 
pancy as  a  dwelling  house,  and  there  is 
no  implied  covenant  that  they  were  in 
good  repair  when  leased;, 

— Enquist  v.  Didden  (1913)  41  App. 
D.  0.  179,  183  (rule  stated) ; 

—Daley  v.  Towne  (1914)  127  Hinn. 
231,  149  N.  W.  368,  holding  that  as  to 
obvious  defects  in  the  leased  premises, 
if  there  is  no  agi-eement  to  repair  or  no 
concealment  by  the  lessor,  and  the  de- 
fects do  not  constitute  a  nuisance,  the 
lessee  takes  the  risk,  and  the  lessor  is 
not  liable  to  him,  or  to  any  person  hav- 
ing his  rights,  for  personal  injuries  re- 
ceived from  defects  in  the  leased  prem- 
ises. To  the  same  effect  see  Keegan  v. 
G.  Heileman  Brewing  Co.  (1915)  129 
Minn.  496,  L.B.A.— ,  — ,  152  N.  W.  877. 
It  is  to  be  noted  that  in  Minnesota  the 
rule  obtains  that,  where  there  is  an 
agreement  to  repair,  the  tenant  may 
base  an  action  in  tort  thereon  to  recover 
for  personal  injuries  received  by  reason 
of  the  negligent  breach  by  the  landlord 
of  this  agreement; 

—Davis  v.  .Manning  (1915)  98  Neb. 
707,  154  N.  W.  239,  citing  note  in  34 
L.R.A.(N.S.)  798,  and  reversing  on  re- 
hearing (1915)  97  Neb.  658,  150  N.  W. 
1019; 

— Stamm  v.  Purroy  (1915)  170  App. 
Div.  584,  156  N.  Y.  Supp.  415;  Alfano 
v.  McManns  (1915)  154  N.  T.  Rupp. 
212;  Gelb  v.  Silverman  (1914)  150  N. 
Y,  Supp.  485; 

—Kurtz  V.  Pauly  (1914)  158  Wis.  534, 
149  N.  W.  143,  holding  that  the  landlord 
is  not  liable  for  injuries  to  the  person  of 
the  tenant  from  a  defect  in  the  premises 
of  which  he  had  no  knowledge  and  of 
which  the  tenant  was  also  ignorant,  even 
L.R.A.1916D. 


though  the  landlord  in  the  exercise  of 
reasonable  care  might  have  discovered 
the  defect  and  guarded  the  tenant 
against  it. 

Ii»te»t  defect. 

For  earlier  cases,  see  notes  in  48 
L.R.A.(N.S.)  918,  and  34  L.B.A.(N.S.) 
803. 

Where  the  landlord  personally  or 
through  his  agent  has  actual  notice  of  a 
defect  in  the  leased  premises  prior  to  the 
lease  thereof,  and  does  not  disclose  the 
same,  he  is  liable  to  the  lessee  for  per- 
sonal injuries  resulting  from  such  de- 
fect, at  least  where  it  was  of  such  a 
character  that  it  was  not  discoverable 
by  the  exercise  of  ordinary  care  on  the 
part  of  the  tenant  Andonique  v.  Car- 
men (1915)  162  Ky.  164,  172  S.  W.  112. 
To  the  same  effect  is  Howard  v.  Wash- 
ington Water  Power  Co.  (1913)  75 
Waah.  255,  52  L.R.A.(N.S.)  578, 134  Pac. 
927,  holding  that  where  the  lessor  has 
knowledge  of  .  an  uninsulated  electric 
light  switch,  and  fails  to  disclose  the 
same  to  the  lessee,  and  the  latter  could 
not  discover  it  by  a  reasonably  careful 
examination,'  for  the  injury  to  his  per- 
son therefrom,  the  lessor  is  liable. 

l>efeetlTe  eoaatmotloa. 

A  landlord  is  liable  to  a  tenant,  or  a 
person  having  the  same  rights  as  a  ten- 
ant, for  personal  injuries  received 
through  defects  in  the  construction  of  a 
building  rendering  it  dangerous,  which 
condition  was  known  to  the  landlord 
when  he  executed  the  lease  and  of  which 
the  tenant  had  neither  actual  nor  con- 
structive knowledge.  Flood  v.  Pabst 
Brewing  Co.  (1914)  158  Wis.  626,  L.R.A. 
— ,  — ,  149  N.  W.  489.  And  it  has  been 
held  that  the  lessor  is  Hable  for  personal 
injuries  resulting  to  the  lessee  from  a 
defectively  constructed  fire  escape. 
Wardwell  v.  Cameron  (1914)  126  Mian. 
149,  148  N.  W.  110.  The  defect  in  this 
case  was  apparently  an  obvious  one,  but 
no  point  was  made  of  this  fact. 

Defect  1b  portion  of  premises  not  In- 
olnded  In  le»e. 

The  landlord  is  not  liable  for  personal 
injuries  received  by  a  small  child  of  his 
tenant  in  attempting  to  jump  from  the 
roof  of  one  tenement  to  that  of  another, 
where  there  is  no  evidence  that  he  con- 
sented or  acquiesced  in  the  use  of  the 
roof  as  a  playground  by  the  children  of 
his  tenants,  although  it  was  used  by  the 
tenants  as  a  place  to  hang  clothes  to 
dry.  Prickett  v.  Pardridge  (1914)  189 
HL  App.  307,  9  N.  C.  C.  A.  76. 

The  permission  of  the  owner  of  prem- 
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ises  for  a  tenant  to  use  a  back  stairs  for 
the  purpose  of  his  pleasure  alone  does 
not  amount  to  an  invitation  to  use  the 
stairs  rendering  the  lessor  liable  to  the 
tenant  for  personal  injuries  he  received 
from  a  defect  in  the  stairway.  Book  v. 
Heath  (1915)  —  Tex.  Civ.  App.  — ,  181 
S.  W.  491. 
Wbere  tke  landlord  retains  oontrol  ef 

the  property. 

Supplementing  notes  in  34  L.R.A. 
(N.S.)  807  and  48  L.R.A.(N.S.)  920. 

As  pointed  out  in  the  notes  referred 
to,  where  premises  are  leased  to  different 
tenants,  and  the  landlord  retains  control 
of  a  portion  thereof  for  their  common 
use  and  convenience,  the  law  imposes 
upon  him  the  duty  to  use  ordinary  care 
to  keep  in  safe  condition  that  portion 
of  the  premises  over  which  he  retains 
control;  and  if  he  is  negligent  in  this 
r^ard,  and  a  personal  injury  results  to 
a  tenant  by  reason  of  a  defect  due  to 
such  negligence,  he  is  responsible  in  dam- 
ages therefor. 

Gaucso  V.  Levy  (1915)  89  Oomi.  169, 
93  Atl.  136  (railing  of  veranda) ;  Miller 
V.  Spreyne  (1914)  189  EL  App.  384 
'(stone  step  in  passageway);  Towler  v. 
Crilly  (1914)  187  IlL  App.  399  (landing 
to  stairway) ;  Rossen  v.  Goodridge 
(1914)  185  HL  App.  164  (defective  rail- 
ing to  rear  stairway) ;  Pozdal  v.  Heisen 

(1913)  184  HL  App.  441  (stating  general 
rule) ;  Mikkanen  v.  Safety  Fund  Nat. 
Bank  (1915)  222  Mass.  150,  109  N.  E. 
889  (defective  freight  elevator);  White 
v.  Beverly  Bldg.  Assn.  (1915)  221  Haas. 
15,   108   N.   E.   921;    Shea   v.    McEvoy 

(1914)  220  Mass.  239,  107  N.  E,  945 
(dumb-waiter) ;     Flanagan     v.     Welch 

(1915)  220  Hasg.  186,  107  N.  E.  979 
(stairway,  landlord  agreed  to  keep  the 
same  in  good  repair) ;  Johnson  v.  Fain- 
stein  (1914)  219  Mass.  537,  107  N.  E. 
351  (stairway) ;  Wheeler  v.  Sawyer 
(1914)  219  Mass.  103,  106  N.  E.  592 
(stairway) ;  Maionica  v.  Piscopo  (1914) 
217  Mass.  324, 104  N.  E.  839  (stairway) ; 
Noonan  v.  O'Heam  (1914)  216  Mass. 
583,  104  N.  E.  376  (roof  of  tenement) ; 
Wilson  V.  Jones  (1916)  —  Mo.  App.  — , 
18?  S.  W.  756;  Miller  v.  Geeser  (1915) 
—  Mo.  App.  — ,  180  S.  W.  3  (defective 
porch  railing) ;  Perry  v.  Levy  (1915)  87 
N.  J.  L.  670,  94  Atl.  569  (roof  of  apart- 
ment house) ;  Buda  v.  Dzuretzko  (1915) 
87  N.  J.  L.  34,  93  Atl.  83  (defective 
stairway) ;  Kargman  v.  Carlo  (1914)  85 
N.  J.  L.  632,  90  Atl.  292  (failure  to  keep 
hall  properly  lighted) ;  Agatstein  v. 
Stark  (1915)  156  N.  7.  Supp.  393  (fail- 
ure to  keep  stairway  proparly  lighted) ; 
L.R.A.1936D. 


Sizse  v.  WeCTiann  (1915)  169  App.  Div. 
112,  154  N.  Y.  Supp.  825  (clothes-pole) ; 
Domush  v.  Abraham  (1914)  148  K.  Y. 
Supp.  139  (hallway) ;  Pincus  v.  Schlech- 
ter  (1915)  167  App.  Div.  361,  153  N.  Y. 
Supp.  67  (leaky  gas  pipes) ;  Mellen  v. 
Henderson  [1913]  S.  C.  1207;  Mews, 
Eng.  Case  Law  Dig.  1911-1915  p.  838 
(defective  stairway) ;  Liglehardt  t. 
Mueller  (1914)  156  Wis.  609,  146  N.  W. 
808  (hallway). 

It  has  been  held  where  the  space  be- 
tween the  floor  of  one  apartment  and 
the  ceiling  of  the  next  lower  apartment 
remains  within  the  control  of  the  land- 
lord, if  the  floor  breaks  due  to  a  defec- 
tive support,  personally  injuring  the 
tenant,  the  landlord  is  liable  to  him  for 
damages  thereby  resulting  (Fleischer  v. 
Dworsky  (1915)  90  Misc.  628,  153  N.  Y. 
Supp.  951;  Tauber  v.  Rockelsky  (1915) 
90  Misc.  382, 153  N.  Y.  Supp.  199;  Simp- 
son v.  Eppinger  (1914)  150  N.  Y.  Supp. 
473;  Richtman  v.  Jacobs  (1914)  149  N. 
Y.  Supp.  947) ;  and  also  where  the  ceil- 
ing falls  due  to  the  leaking  of  the  roof 
(Abramowitz  v.  Schlessinger  (1915)  152 
N.  Y.  Supp.  337).  But  compare  with 
Stoecker  v.  Hearst  (1915)  89  Misc.  568, 
153  N.  Y.  Supp.  752,  denying  the  right 
of  a  tenant  to  recover  for  personal  in- 
juries received  from  the  falling  of  a  de- 
fective ceiling  in  that  portion  of  an 
apartment  house  occupied  by  the  tenant, 
on  the  ground  that  the  tenant  had  con- 
trol of  the  particular  apartment  leased 
by  him. 

Although  the  lessor  retained  eontroi 
of  steps  leading  to  a  building  occupied 
in  part  by  a  tenant,  he  is  not  liable  for 
personal  injuries  to  a  child  of  the  tenant 
caused  by  the  absence  of  one  of  the  rails 
from  the  railing  to  the  step,  where  it  was 
gone  when  the  premises  were  leased, 
which  fact  was  obvious  to  the  lessee. 
Dobson  v.  Horsley  [1915]  1  K.  B.  (Eng.) 
634,  112  L.  T.  N.  S.  101,  84  L.  J.  K.  B. 
N.  S.  399,  31  Times  L.  R.  12. 

Where  the  tenant  in  -an  apartment 
house  occupied  by  different  tenants  has 
the  sole  use  of  a  dumb-waiter,  the  land- 
lord is  not  liable  for  personal  injuries 
to  him  through  a  failure  to  keep  it  in  re- 
pair. Green  v.  Hammond  (1916)  223 
Mass.  318,  HI  N.  E.  875. 

It  is  a  question  for  the  jury  whether 
or  not  it  is  the  duty  of  the  lessor  of 
premises  who  retains  the  control  of  the 
halls  and  stairways,  to  keep  the  halls 
lighted,  where  the  personal  injury  con>- 
plained  of  resulted  from  the  unlighted 
condition  of  the  hall  way.  Gallagher  v. 
Murphy  (1915)  221  Mass.  363, 108  N.  B. 
1081; 
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A  tenant  injured  by  the  accumulation 
of  snow  and  ice  on  the  sidewalk  in  front 
of  premises  occupied  by  himself  and 
other  tenants  cannot  recover  for  the  in- 
juries, since  the  place  of  injury  was  not 
that  ix)rtion  of  the  premises  iSected  by 
the  tenancy,  and  it  did  not  appear  that 
the  landlord  retained  control  of  the  pot' 
tion  of  the  premises  which  caused  the 
aeeumulation  of  the  ice  and  snow.  Valin 
V.  Jewell  (1914)  88  Conn.  151,  L.R.A. 
1915B,  324,  90  Atl.  36. 

KesUceaoe  la  ataklac  rav*l>i. 

Supplementing  notes  in  48  L.R.A. 
(N.S.)  921  and  34  L.R.A.(N.S.)  806. 

Although  there  was  originally  no  obli- 
gation upon  the  lessor  to  make  repairs 
10  the  leased  premises,  he  is  nevertheless 
liable  for  personal  injuries  resulting 
from  his  negligence  in  making  repairs 
voluntarily  undertaken  by  him.  Feeley 
V.  Doyle  (1915)  222  Mus.  155,  109  N.  E. 
902;  Knowles  v.  Ezeter  Mfg.  Co.  (1914) 
77  N.  H.  268,  90  Atl.  970;  Flam  v.  Green- 
berg  (1916)  158  N.  Y.  Supp.  670. 

Compare  with  Marston  v.  Frisbie 
(1915)  168  App.  Div.  666,  154  N.  Y. 
Supp.  367,  holding  that  although  the 
landlord  voluntarily  undertook  to  repair 
a  step  on  the  leased  premises  and  failed 
to  make  it  safe  to  the  knowledge  of  the 
tenant,  but  his  effort  did  not  make  the 
step  more  dangerous,  he  is  not  liable  to 
the  tenant  for  an  injury  caused  by  the 
imsafe  condition  of  the  step,  where  he 
did  not  give  her  any  assurance  as  to  its 
safety,  and  there  being  no  evidence  that 
she  was  led  to  believe  that  it  had  been 
rendered  safe. 

Whether  the  landlord  was  negligent  in 
making  repairs  is  a  question  of  fact  for 
the  jury.  Pineus  v.  Schleehter  (1915) 
167  App.  Div.  361, 153  N.  Y.  Snpp.  67. 

Effaat  of  ezemptloa  of  leuov. 

In  the  absence  of  an  agreement  to  re- 
pair, the  lessor  is  not  liable  for  injuries 
to  the  lessee  from  the  defective  condi- 
tion of  the  leased  premises,  where  the 
lease  contains  an  express  stipulation  of 
nonliability  and  an  acknowledgment  by 
the  lessee  that  he  has  examined  the 
premises,  and  that  no  representation  as 
to  their  condition  or  as  to  repairs  has 
been  made  to  him  by  the  lessor.  Mcin- 
tosh V.  Wilson  (1913)  23  Manitoba  L.  R. 
«53,  14  D.  L.  R.  671.  And  the  lessor  is 
not  liable  to  the  lessee  for  personal 
injuries '  caused  by  the  defective  condi- 
tion of  the  premises  not  obvious,  and 
unknown  to  the  lessor,  where  the  lease 
'<-ontains  a  provision  that  the  lessee  ac- 
'<-epts  the  premises  in  the  condition  in 
which  thev  are  then  in,  and  agrees  that 
L.R.A.101CD. 


the  lessor  shall  not  be  liable  for  any  per- 
^onal  injuries  caused  by  any  defects 
therein.  Johnston  v.  Nichols  (1915)  83 
Wash.  394,  145  Pac.  417. 

IiiaUUty  nmder  expreaa  agreement  to 
repair. 

Supplementing  notes  in  48  L.R.A. 
(N.S.)  919,  34  L.R.A.(N.S.)  804  and  11 
L.R.A.(N.S.)  504. 

As  pointed  out  in  the  notes  referred 
to,  and  as  held  by  the  later  cases,  by  the 
weight  of  authority  the  negligent  breach 
by  the  lessor  of  an  express  agreement  to 
keep  the  leased  premises  in  repair  will 
not  support  an  action  in  tort  by  the  les- 
see to  recover  damages  for  personal 
injuries  received  from  the  defective  con- 
dition of  the  premises,  although  attrib- 
utable to  such  breach. 

Hart  v.  Coleman  (1915)  —  Ala.  — ,  68 
So.  315;  O'Neil  v.  Brown  (1914)  158 
Ky.  118, 164  S.  W.  315;  Dice  v.  Zweigart 
(1914)  161  Ky.  646,  L.R.A.— ,  — ,  171  S. 
W.  195;  Lane  v.  Raynes  (1916)  —  Mass. 
— ,  112  N.  E.  152;  Dailey  v.  Vogl  (1915) 
187  Mo.  App.  261,  173  S.  W.  707;  Mnr- 
phv  V.  Dee  (1915)  190  Mo.  App.  83,  175 
S.W.  287;  McBride  v.  Gumey  (1916)  — 
Mo.  App.  — ,  185  R.  W.  735;  Marston  v. 
Frisbie  (1915)  168  App.  Div.  666,  154 
N.  Y.  Supp.  367. 

In  Flood  V.  Pabst  Brewing  Co.  (1914) 
158  Wis.  626,  L.R.A.— ,  — ,  149  N.  W. 
489,  it  is  held  that  a  landlord  who  agrees 
to  keep  the  leased  premises  in  repair  is 
liable  to  the  invitee  of  a  tenant  injured 
by  a  defect  therein,  although  the  action 
is  in  tort  based  upon  the  breach  of  duty 
to  refrnir.  The  most  of  the  cases  cited 
by  the  court  in  support  of  this  proposi- 
tion were  cases  where  the  action  was 
based  upon  a  defect  in  premises  used  in 
common  by  different  tenants,  or  prem- 
ises leased  for  public  or  quasi  public 
nse.  Indeed  this  case  itself  involved 
the  lease  of  a  building  for  saloon  pur- 


In  Maryland,  Pinkerton  v.  Slocomb 
(1916)  126  Md.  665,  95  AtL  965,  it  in 
held  that  an  action  in  tort  cannot  be 
maintained  to  recover  for  personal  inju- 
ries to  a  tenant  from  a  defect  in  the 
leased  premises,  although  the  action  is 
based  upon  a  breach  by  the  landlord 
up>on  his  agreement  to  repair.  It  is  held, 
however,  that  the  landlord  may  be  liable 
for  personal  injuries  to  a  tenant  result- 
ing from  a  negligent  failure  to  repair. 

IilablUtjr    under    subsequent    promise 
to  repair. 

Supplementing     note     in     34     L.R.A. 
(N.S.)  805. 
In  Nutter  v.  Colyer  (1914)  180  Mich. 
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107,  146  N.  W.  643,  it  is  apparently  as-  i 
sumed  that  the  landlord  is  liable  to  a 
tenant  for  personal  injuries  received 
from  a  defective  floor  in  the  kitchen  of 
the  leased  premises  if,  as  the  tenant 
claimed  during  the  tenancy,  he  examined 
the  &00I  and  said  it  was  safe,  but  he 
would  nevertheless  make  some  repair 
.a'hich  would  make  it  stronger,  which  he 
did  not  do,  but  she  continued  to  use  the 
floor  until  she  fell  through  it  and  was 
injured. 
Statntory  proTlaioBS. 

Supplementing    notes    in    34    L.B.A. 
(N.S.)  808,  and  48  L.R.A.(N.S.)  920. 

Under  the  Georgia  statute  providing  j 
that  the  landlord  is  resiwnaible  to  others 
for  damages  arising  from  the  defective 
constraction  or  for  damages  for  failure 
to  keep  the  premises  in  repair,  the  land- 
lord is  liable  to  respond  in  damages  for 
the  death  of  a  stepchild  of  the  tenant 
killed  through  a  defect  in  the  premises 
of  which  the  landlord  had  notice  and 
negligently  failed  to  repair.  Crook  v. 
Foster  (1914)  142  G».  715,  83  S.  E.  670. 

But  the  mere  fact  that,  after  being 
personally  injured  from  a  defective  con- 
dition of  the  leased  premises,  the  tenant 
continued  to  pay  rent,  does  not  affect 
his  right  to  recover  damages  from  the 
landlord  for  such  injuries.  Cohen  v. 
Brunson  (1914)  14  Ga.  App.  170,  80  S.  E. 
679. 
Coatribatory   neKllcenoe   oC  tke   ten- 

MMt, 

Supplementing  notes  in  48  L.R.A. 
(N.S.)  921  and  34  L.R.A.(N.S.)  808. 

Where  the  injured  person  fails  to 
show  the  cause  of  the  accident  or  his 
freedom  from  contributory  negligence, 
he  cannot  recover  from  the  landlord 
although  the  injury  was  due  to  the  de- 
fective condition  of  the  premises.  Fran- 
cis v.  Hoffman  (1916)  157  N.  Y.  Supp. 
764, 

The  lessor  is  not  liable  for  personal 
injuries  to  the  lessee  from  a  defect  in 
the  leased  premises  unknown  to  both 
parties,  even  though  he  might  have  dis- 
covered the  defect  by  the  exercise  of 
reasonable  care;  since  the  tenant  is  also 
required  to  exercise  the  same  degree  of 
care  to  discover  the  dangerous  condition 
of  the  premises  as  the  landlord  is,  and 
his  failure  in  this  regard  constitutes 
contributory  negligence,  precluding  a  re- 
covery from  the  landlord.  Kurtz  v. 
Pauly  (1914)  158  WU.  534,  149  N.  W. 
143. 

Where  the  injured  person  knew  that 
the  stairway  used  in  common  by  dif- 
L.R.A.1916D. 


ferent  tenants  was  without  a  railing,  but 
she  continued  to  use  it,  she  assumed  the 
risk  of  any  injury  therefrom,  and  cannot 
recover  from  the  landlord.  Lucy  v. 
Bawden  [1914]  2  K.  B.  (Eng.)  318,  110 
L.  T.  N.  S.  580,  83  L.  J.  K.  B.  N.  S.  623, 
30  Times  L.  B.  321. 

In  Staples  v.  Casey  (1915)  43  App. 
D.  0.  477,  where  the  lessor  agreed  to 
keep  and  maintain  the  leased  premises 
in  good,  safe,  and  perfect  condition,  it 
is  said  that,  assuming  that  the  negligent 
failure  of  the  lessor  to  perform  the  duty 
thus  assumed  -v^ould  support  an  action 
to  recover  damages  for  personal  injuries 
received  from  a  defective  stairway,  the 
tenant  cannot  recover  where  she  was 
guilty  of  contributory  negligence  in 
using  the  stairs  with  knowledge  of  their 
defective  condition. 

If  the  tenant,  after  calling  the  atten- 
tion of  the  landlord  to  defects  in  the 
premises  liable  to  endanger  his  health, 
continued  to  occupy  the  same  before  the 
landlord  repaired  the  defects  complained 
of,  it  has  been  held  to  constitute  such 
negligence  as  to  preclude  recovery  for 
sickness  occasioned  thereby.  Clements 
V.  Blanchard  (1914)  141  Ga.  311,  L.R.A. 
— ,  — ,  80  S.  E.  1004.  So,  where  the 
tenant  called  the  attention  of  the  land- 
lord to  defective  steps  and  he  failed  to 
repair  them,  she  was  guilty  of  negligence 
in  thereafter  using  the  steps,  and  can- 
not recover  for  personal  injury  received 
thereby.  Donehoe  v.  Crane  (1914)  141 
Ga.  224,  80  S.  E.  712. 

It  has  been  held  that  where  the  tenant 
complained  to  the  landlord  of  the  defec- 
tive condition  of  a  board  walk  on  the 
premises,  and  he  made  no  promise  to 
repair  it,  the  question  whether  or  not  the 
tenant  in  continuing  to  use  the  walk  un- 
til injured  by  the  defect  therein  was 
guilty  of  contributory  negligence  is  for 
the  jury.  Christiansen  V;  Navi^to 
(1914)  185  m.  App.  318.  And  whether 
a  tenant  in  an  apartment  building  is 
guilty  of  contributory  negligence  in  lean- 
ing against  a  railing  of  a  stairway  to  the 
rear  of  the  building  is  also  a  question 
for  the  jury.  Rosseu  v.  Gkiodridge 
(1914)  185  m.  App.  164. 

The  act  of  the  tenant  in  remaining  in 
the  leased  apartment  after  the  lessor 
undertook  to  repair  a  door  therein,  but 
left  it  in  an  incomplete  condition,  does 
not  constitute  contributory  negli^nce, 
even  though  the  dangerous  condition  of 
the  door  is  not  a  hidden  defect.  Flam  v. 
Greenberg  (1916)  158  N.  Y.  Supp.  670. 

A.  G.  S. 
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KENTrCKT  COtTRT  OF  APPHLiliS. 

CONSOLIDATION  COAL  COMPANY, 
Appt., 

V. 

JOHN  M.  PRATT. 
(_  Ky.  — ,  164  S.  W,  369.) 

Master  and  serrant  ^  kick  by  male  — 

liability  of  master. 

A  Bervant  who,  while  stooping  aear  a 
mule's  heels,  hits  it  with  a  whip,  eannot 
hold  his  nuiKter  liable  for  injnry  from  the 
kick  forthwith  administered  to  him  by  the 
mule. 
For  other  oases,  see  Matter  a»d  Servant^  II. 

o,  1,  in  Dig.  ISi  N.  8. 

(April   14,  1916.) 

APPEAL  by  defendant  from  a  judgment 
of  the  Cirenit  Court  for  Letcher  County 
in  plaintiff's  favor  in  an  action  brought  to 
recover  damages  for  personal  injuries  sus- 
tained by  him  while  in  defendant's  employ 
by  being  kicked  by  a  mule.    Reversed. 

The  facts  are  stated  in  the  Commission- 
er's opinion. 

Messrs.  Young  A  Dearing  and  O'Rcar 
&  Williams,  for  appellant: 

The  master  must  know  the  mole  was 
vicious  and  fail  to  tell  the  servant. 

Green  River  Coal  t  Coke  Co.  v.  Phaup, 
137  Ky.  87,  121  8.  W.  6S1. 

The  appelhee  was  guilty  of  contributory 
negligence. 

Tolin  V.  Terrell,  138  Ky.  214,  117  8.  W. 
290.  ' 

In  the  absence  of  knowledge  on  the  part 
of  the  muster  as  to  habit  of  the  mule  kick- 
ing, the  appellee  assumes  the  risk  if  he 
goes  within  the  radius  of  its  heels. 

In  order  to  recover,  it  devolved  upon  j 
plaintiff  to  show  that  the  mule  was  vicious 
or  dangerous ;  that  defendant  either  knew  | 
or  by  the  exercise  of  ordinary  care  could  | 
have  known  thereof;  and  that  plaintiff  did  I 
not  himself  have  such  knowledge  and  could  < 
not  have  acquired  it  by  the  exercise  of , 
ordinary  care  on  his  part.  I 

Mahan  Jellico  Coal  Co.  v.  Bird,  167  Ky. ' 
697,  181  S.  W.  339.  | 

Messrs.  Ira  Fields,  Felix  G.  Fields,  ' 
and  Fields  &  Newnuut,  for  appellee:  j 

Where  the  master  knowingly  furnishes  to , 
the   servant   a   dangerous,'  vicious   animal, 
unfit  for  use,  or  lulls  the  servant  into  a 
feeling  of  security   by  false  assurances  of 
safety,  the   danger   being   unknown^  to  the  1 

Note.  —  As  to  duty  and  liability  of  mas- 
ter to  servants  in  respect  to  animals  owned 
or  used  by  master,  see  note   to  Xooney  v.  • 
Pacific    Exp.    Co.    L.R.A.1915B,    433,    and 
otiier  notes  there  referred  to.  1 

L.R.A.1916D. 


servant,  and  injury  results,  the  master  i« 
liable. 

East  Jellico  Coal  Co.  v.  Stewart,  24  Ky. 
L.  Rep.  420,  68  S.  W.  624;  Baker  v.  Cres- 
cent Coal  Co.  142  Ky.  191,  133  S.  W. 
1146;  Gatliff  Coal  Co.  v.  Wright,  157  Ky. 
682,  163  S.  W.  1110. 

"The  servant  may  reply  upon  representa- 
tions of  the  master  as  to  safety. 

Gatcliff  Coal  Co.  v.  Wright  and  East 
Jellico  Coal  Co.  v.  Stewart,  supra. 

The  owner  of  a  mule  is  responsible  to  his- 
employee  injured  by  it  while  in  his  service, 
where  the  latter,  being  unacquainted  with 
the  vicious  propensities  of  the  animal,  is 
injured  because  induced  by  the  owner's  as- 
surance of  its  gentle  and  reliable  qualities 
to  omit,  in  his  use  of  it,  some  precaution 
for  his  safety  that,  as  a  person  of  ordinary 
prudence,  he  would  otherwise  have  taken. 

Ibid. 

Clay,  C,  filed  the  following  opinion: 

This  is  a  personal  injury  action  in  which 
plaintiff,  John  M.  Pratt,  recovered  of  tbe 
defendant,  the  Consolidation  Coal  Company, 
a  verdict  and  judgment  for  $500.  The  com- 
pany appeals. 

Plaintiff,  while  in  the  employ  of  defend- 
ant, was  kicked  by  a  mule.  He  predicates 
his  case  on  the  fact  that  the  mule  was 
dangerous,  vicious,  and  unsafe,  and,  upon 
being  whipped,  beaten,  or  annoyed,  would 
kick  at  persons,  and  thereby  endanger  their 
lives  and  safety;  that  these  facts  were 
known  to  defendant,  or  could  have  been 
known  to  it  by  the  exercise  of  ordinary  care, 
and  were  not  known  to  plaintiff  and  could 
not  have  been  known  to  him  by  the  exercise 
of  ordinary  care.  In  addition  to  the  fore- 
going facts,  liis  petition  alleges  in  substance 
that,  because  of  the  difficulty  in  inducing 
the  mule  to  enter  the  mine,  plaintiff  was 
ordered  by  the  superintendent  to  whip  the 
mule,  and  that  the  superintendent  assured 
plaintiff  that  the  mule  was  gentle  and  safe 
and  would  not  kick;  that  on  the  occasion 
of  the  accident  he,  in  obedience  to  the  direc- 
tion of  defendant's  superintendent,  whipped 
the  mule  for  the  purpose  of  forcing  it  to 
enter  the  mine,  and  while  so  doing,  and  as 
a  result  of  said  whipping,  the  mule  kicked 
and  injured  plaintiff. 

In  support  of  the  allegations  contained  in 
his  petition,  plaintiff  testified  in  substance 
as  follows:  He  had  been  doing  grade  work 
for  the  company  for  four  or  five  months. 
The  superintendent  then  directed  him  to 
drive  in  the  mines.  He  worked  the  mule 
that  kicked  him  for  two  days.  The  super- 
intendent said  that  "the  mule  was  good 
conditioned,  but  would  not  stop,"  and  told 
plaintiff  to  be  careful  and  not  let  the  car 
run  on  him  when  it  started,  but  did  not  say 
anything  about  its  kicking.     The  superin- 
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tendent  also  told  Iiini  to  whip  the  mule  and 
make  it  go  into  the  mine.  While  driving 
the  mule  on  the  third  day,  he  hit  the  mule 
and  it  kicked  him.  Before  that  he  had 
trouble  with  the  mule  every  time  he  started 
into  the  mouth  of  the  mine.  At  the  time  of 
the  accident,  another  employee  wa«  pulling 
on  the  mule  with  a  bridle  or  halter.  Plain- 
tiff was  stooping  down,  trying  to  get  hold  of 
the  tail  chain.  A  part  of  the  work  that 
plaintiff  was  to  do  was  to  hook  and  unhook 
the  chain.  On  cross-examination  plaintiff 
stated  that  he  had  worked  on  a  farm  prac- 
tically all  of  his  life.  During  that  time  he 
had  hoed  corn,  grubbed,  and  done  similar 
kinds  of  work.  While  he  had  plowed  some, 
lie  had  never  driven  any  teams  except  oxen. 
He  was  assigned  to  tlie  duty  of  driving  the 
mule  because  he  had  applied  to  the  super- 
intendent for  a  job  with  more  money.  When 
he  went  to  work  he  knew  that  the  mule 
would  not  stand,  but  that  was  all.  The 
chain  was  near  the  mule's  feet.  He  stooped 
down  to  get  the  chain  and  at  the  sa'nie  time 
Iiit  the  mule.  He  struck  him  with  a  limb  or 
little  whip.  When  he  first  went  to  work  the 
superintendent  helped  him  to  whip  the 
mule.  PlaintilT  further  says  tliat  he  did 
not  know  that  the  mule  would  kick.  He 
liad  never  seen  it  make  any  demonstrations 
of  that  kind. 

While  plaintiff  bases  his  right  of  action 
on  the  fact  that  the  mule  was  dangerous 
and  vicious,  and  this  fact  was  known  to  the 
master,  or  could  have  lieen  known  to  him  by 
the  exercise  of  ordinary  care,  he  fails  to 
hIiow  that  the  mule  ever  kicked  or  showed 
any  vicious  tendencies  on  any  previous  oc- 
casion. On  the  contrary,  he  shows  that  he 
had  driven  the  mule  into  the  mine  a  number 
of  times  and  had  repeatedly  wiiipped  him, 
and  that  the  mule  bore  his  punishment  with 
remarkable  complacency  and  never  at- 
tempted to  injure  plaintiff  in  any  way.  It 
was  only  when  plaintiff  took  a  position  near 
the  mule's  hind  feet  and  reached  down  to 
pick  up  the  tail  chain,  and  at  the  same  time 


struck  the  mule  with  a  whip,  that  the  mule 
gave  way  to  his  natural  propensity  and 
kicked  plaintiff.  The  kicking  propensity  of 
the  mule  is  a  matter  of  common  knowledge, 
and  has  been  the  subject  of  comment  from 
the  earliest  time.  It  is  almost  as  univer- 
sally recognized  as  the  fact  that  a  duck 
will  swim  or  a  cat  will  scratch.  However, 
a  duck  cannot  indulge  his  propensity  with- 
out .water  and,  ordinarily,  a  cat  will  not 
scratch  unless  irritated  or  attacked.  But 
the  mule  requires  no  particular  setting  fur 
the  exercise  of  his  high  prerogative.  He  is 
liable  to  kick  at  any  time,  and  no  one  can 
plead  ignorance  of  this  tendency.  This  is 
not  a  case  where  the  mule  was  shown  to  he 
more  than  ordinarily  dangerous  or  virions. 
It  is  not  a  case  where  the  unexpected  hap- 
pended.  It  is  a  case  where  plaintiff  not 
only  invited  disaster,  but  actually  provoked 
it.  He  made  himself  a  convenient  target 
by  stooping  down  and  placing  himself  near 
the  mule's  heels.  Hot  being  satisfied  with 
this  invitation,  he  actually  applied  the  lash. 
Of  course,  there  may  be  instances  where  a 
mule  will  sometimes  surprise  you  and  re- 
fuse to  kick,  even  though  the  circumstances 
be  unusually  propitious.  But  this  is  not 
such  a  case.  Here  the  mule  would  have 
been  untrue  to  himself  and  false  to  every- 
tradition  of  bis  breed  if  he  had  passively 
acquiesced  in  such  treatment  and  kept  his 
heels  on  the  ground.  The  quality  of  ptain- 
tifTs  act  cannot  be  the  subject  of  dispute. 
All  reasonable  men  will  agree  that  he 
showed  an  utter  disregard  of  his  own  safety. 
An  employee  cannot  court  danger  by  invit- 
ing and  provoking  a  mule  to  kick  him,  and 
then  recover  of  the  master  for  a  consequent 
injury,  on  the  ground  that  he  is  a  bona  fide 
cripple  without  notice.  Tolin  v.  Terrell, 
133  Ky.  214,  117  S.  W.  290.  It  follows  that 
the  trial  court  should  have  directed  a  ver- 
dict in  favor  of  defendant. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  consistent  with  this  opinion. 


FLORIDA  SUPREME  COURT. 

ROSE  NADEL  et  al.,  Appts., 

T. 

WEBER  BROTHERS  SHOE  COMPANY. 

(—  Fla.  — ,  70  So.  20.) 

Husband  and  wife  —  wife  as  partner  — 
nubility. 

1.  A   married   woman   is   not   personally 

Headnotes  by  Ellis,  J. 


Note.  —  As  to  power  of  married  woman  to 
become  member  of  partnersliip,  sec  annota- 
tion following  this  case,  post,  1233.  I 
1..R.A.19161:). 


hound  by  any  contract  made  by  her  partner 
in  a  mercantile  business,  nor  do  the  part- 
nership debts  incurred  by  her  partner  in  the 
transaction  of  the  partnership  business  be- 
come a  charge  upon  her  separate  property. 
For  other  oases,  see  Husband  and  Wife,  II.  b, 

1,  in  Dig.  1-52  N.  S. 

Same  —  removal  of  disability  •-  extent. 

2.  A  married  woman's  disability  of  «ov- 
erture  is  removed  by  §  2,  art.  11,  of*  the  Con- 
stitution of  1886,  to  the  extent  that  she 
may  assume  an  obliieiation  for  the  purchase 
price  of  property,  and  such  obligation  may 
be  enforced  out  of  her  separate  property. 
For  other  cases,  see  Husband  and  Wife,  I.  h, 

'4,  in  Dig.  l-Ti  N.  S. 
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Same  —  Interest  iu  btutiaess  —  liability 
for  supplies. 

3.  A  married  woman  who  haa  acquired 
an  interest  in  a  mercantile  husineBs  may,  by 
her  own  act,  upon  her  sole  credit,  purchase 
merchandise  for  the  business,  and  for  the 
purchase  price  of  such  goods  her  separate 
property  may  be  subjected  in  equity. 
Fvr  other  caaes,  see  Uuaband  and  Wife,  I.  b, 

2,  in  Dig.  ISZ  N.  8. 
Same  —  purchase  by  agent  —  autbority. 

4.  If  a  married  woman's  separate  prop- 
erty is  souplit  to  be  subjected  in  equity  to 
tlic  payment  of  the  price  of  goods  purcliased 
through  her  aj^ent,  the  agent's  authority 
should  be  clearfy  and  specincally  alleged  in 
the  bill. 

For  other  oonea,  »ee  Pleading,  II.  h,  in  Dig. 

1-oi  .V.  H. 
Pleading;   —   supplemental    bill   —   d«- 

murrrer. 

5.  Upon  a  demurrer  to  an  original  and 
supplemental  bill,  the  allegations  of  the 
two  bills  will  Ih"  conKidcred  together. 

For  other  cases,  see  Pleading,  I.  o,  in  Dig, 
J-.J3  .V.  S. 

(October  26,  1915.) 

APPEAL  by  defendants  from  a  judg- 
ment of  the  Circuit  Court  for  Lee 
County  overruling  a  demurrer  to  a  bill  filed 
to  subject  certain  property  of  defendants 
to  the  payment  of  a  debt  alleged  to  be  due 
to  complainant  for  goods  sold  by  it  to 
them.     Reversed. 

Statement  by  Ellis,  J..: 

Weber  Brothers  Shoe  Company,  a  corpo- 
ration, filed  its  bill  in  equity  against  Rose 
Nadel  and  her  husband,  A.  G.  Nadel,  for  the 
purpose  of  subjecting  certain  real  property 
of  Rose  Nadel,  owned  by  her  as  her  separate 
statutory  property,  and  described  in  the  bill, 
and  certain  personal  property  alleged  to  he 
owned  by  Rose  Nadel  and  C.  L.  Johnson  in 
a  mercantile  business  conducted  by  them 
under  the  name  of  the  ''Quality  Shop,"  at 
Ft.  Myers,  Florida,  to  the  payment  of  a 
debt  alleged  to  be  due  to  the  complainant 
corporation  for  goods  shipped  by  it  to  the 
Quality  Shop,  which  the  bill  alleges  was  the 
"firm  name  and  style"  of  a  business  in 
which  Rose  Nadel  was  jointly  interested 
with  "one  C.  1^  Johnson,"  who  was  not 
made  a  party  to  tiie  bill. 

The  bill  alleges  that,  at  the  time  it  was 
filed,  the  Quality  Shop  had  a  stock  of  goods 
of  the  estimated  value  of  $.5,000,  and  that 
Rose  Nadel  had  an  undivided  half  interest 
therein,  and  that  such  interest  was  under 
the  control  of  her  husband,  A.  G.  Nadel, 
who  was  her  agent  in  fact  and  in  law. 
It  is  alleged  that  in  February,  1914,  Rose 
Nadel,  through  her  husband  as  her  agent 
in  fact  and  in  law,  contracted  with  the 
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complainant  for  the  purchase  of  the  goods, 
which  were  shipped  to  her  and  received  and 
accepted  by  the  Quality  Shop,  and  that  the 
complainant  shipped  the  goods  as  stated, 
relying  on  the  promise  of  Rose  Nadel, 
through  her  husband,  A.  G.  Nadel,  to  pay 
for  the  same.  A  list  of  the  goods  sold  by 
the  complainant  is  attached  to  the  bill  of 
complaint  as  "Exhibit  A"  and  made  a  part 
of  the  bill.  This  list  shows  that  the  goods 
were  sold  by  the  "Weber  Brothers  Shoe 
Company"  to  the  "Qimlity  Shop,  Ft.  Myers, 
Florida."  The  bill  alleges  specifically  that 
Rose  Nadel  is  a  married  woman  and  inter- 
ested in  the  said  business,  the  Quality  Shop, 
together  with  one  C.  L.  Johnson,  and  wiUi 
her  husband,  A.  G.  Nadel,  as  "agent  and 
manager  of  said  business." 

In  another  paragraph  of  the  bill  it  is  al- 
leged that  such  "goods  and  chattels  were 
purchased  by  the  said  Rose  Nadel  for  the 
use  and  sale  in  the  said  business  known  as 
the  Quality  Shop,  and  that  such  goods  were 
sold  to  her  in  a  good  faith  and  on  her  credit 
and  her  representation  as  to  the  ownership 
of  the  said  property  both  real  and  per- 
sonal," and  that  the  "goods  were  shipped 
to  the  said  Rose  Nadel,  operating  under  the 
firm  name  and  style  of  the  Quality  Shop, 
located  in  the  city  of  Ft.  Myers,  Lee  county, 
Florida,  and  were  received  by  the  said  de- 
fendants, and  they  then  and  there  promised" 
the  complainant  "to  pay  the  same." 

The  bill  prays  for  an  accounting  to  ascer- 
tain the  amount  due  to  complainant  by  Rose 
Nadel,  trading  under  the  name  of  the  "Qual- 
ity Shop;"  that  such  amount  be  paid  by 
Rose  Nadel  within  a  short  time,  to  be  named 
by  the  court;  and  that,  in  default  of  the 
payment  of  such  indebtedness  by  her,  her 
interest  in  the  personal  property  of  the 
business,  as  well  as  her  real  property,  be 
sold,  or  the  rents,  issues,  and  profite  thereof 
sequestrated  to  satisfy  the  complainant's 
claim. 

About  four  months  after  the  filing  of  tlie 
original  bill,  the  complainant  filed  its  sup- 
plemental bill  of  complaint  against  the  de- 
fendants, in  which  it  was  alleged  that,  since 
the  filing  of  the  original  bill,  there  had 
been  a  "dissolution  of.  the  partnership  rela- 
tions existing  between  tlie  defendant  Rose 
Nadel"  and  "C.  I.,.  Johnson,  and  that  the 
partnership  property"  had  been  divided  be- 
tween them,  and  that  Rose  Nadel  had  iu 
her  possession  and  control  "by  and  under 
and  through  the  management  of  her  hus- 
band, A.  G.  Nadel,  a  certain  stock  of  shoes, 
hats,  shirts,"  etc.,  and  that  she  hpld  the 
goods  free  from  any  claims  of  C.  L.  •John- 
son, her  former  partner  in  the  business  then 
known  as  the  Quality  Shop,  It  was  furtlier 
alleged  that  the  partnership  was  dissolved 
by  mutual  consent  on  the  Ist  day  of  Jan- 
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uary,  1915,  and  that  C.  L.  Johneon  had 
agreed  to  settle  the  indebtedness  of  the  for- 
mer firm,  but  the  complainant  had  not 
agreed  to  nor  accepted  such  offer,  nor  re- 
leased Rose  Nadel,  nor  the  property,  from 
the  payment  of  the  debt.  The  bill  prays 
that  the  "said  personal  property,  consisting 
of  the  stock  of  goods"  located  in  a  certain 
building  in  Ft.  Myers,  may  be  subjected  to 
the  payment  of  the  complainant's  claim. 
It  is  alleged  in  the  original  bill  that  the 
real  estate  as  well  as  the  interest  of  Rose 
Xadel  in  tlie  mercantile  business  was  her 
separate  statutory  property,  and  in  the  sup- 
plemental bill  that  the  personal  property, 
consisting  of  part  of  the  merchandise  stock 
of  the  Quality  Shop,  which  came  to  her 
upon  the  dissolution  of  the  partnership,  is 
her  separate  statutory  property. 

The  defendants  interposed  a  demurrer  to 
the  original  and  supplemental  bills,  on  the 
grounds,  among  others,  that  the  bills  were 
without  equity,  and  set  forth  no  facts  which 
entitled  the  complainant  to  the  relief 
sought;  that  it  was  not  alleged  that  the 
credit  was  given  solely  to  the  defendant 
Rose  Nadel  upon  the  faith  of  her  "separate 
statutory  estate;"  that  the  bills  sought  to 
subject  a  mai^ied  woman's  separate  statu- 
tory property  to  the  debts  of  a  partnership 
business;  that  the  supplemental  bill  was 
bad  because  the  original  bill  states  no  cause 
that  could  be  sustained  in  equity;  and  that 
the  supplemental  bill  failed  to  set  forth  any 
contract  on  the  part  of  the  married  woman, 
and  alleged  that  the  credit  was  given  to  the 
business. 

The  demurrer  was  overruled.  Exceptions 
were  filed  to  certain,  matters  contained  in 
the  supplemental  bill,  relating  to  the  prop- 
erty which  Rose  Kadel  had  in  her  possession 
after  the  dissolution  of  the  partnership,  and 
the  allegation  that  it  was  property  pur- 
chased by  Rose  Nadel  through  her  husband 
as  manager  and  her  agent  in  the  mercantile 
business  formerly  known  as  the  Quality 
Shop,  and  that  some  of  which  was  the  very 
property  that  "the  defendant"  purchased 
from  the  complainant,  etc.  The  exceptions 
were  overruled.  From  these  orders  Rose 
Nadel  and  her  husband,  A.  G.  Nadel,  ap- 
pealed to  this  court. 

Messrs.  Randell  A  Tiawler  for  appel- 
lants. 

Mr.  Walter  O.  Sheppard  for  appellee. 

Fills,  J.,  delivered  the  opinion  of  the 
court: 

The  theory  on  which  the  bills  rest  is  that 
a  married  woman  who  is  jointly  interested 
in  a  mercantile  business  as  a  partner,  with 
one  who  is  sni  juris,  may,  by  using  her  credit, 
based  upon  her  separate  property  in  pur- 
L.R.A.19161X 


chasing  goods  for  the  business,  render  each 
separate  property  liable  to  be  subjected  in 
equity  to  the  payment  of  a  creditor's  claim. 
It  is  true  that  a  married  woman  cannot 
be  a  member  of  a  partnership,  and  is  there- 
fore not  personally  liable  for  any  act  or 
transactiim  of  her  so-called  partner  in  the 
transaction  of  partnership  business.  Vir- 
ginia-Carolina Chemical  Co.  v.  Fisher,  .5S 
FU.  377,  50  So.  504;  Porter  v.  Taylor,  64 
Fla.  100,  69  So.  400;  De  Oraum  v.  Jon«>s, 
23  Fla.  83,  6  So.  925.  Yet,  under  §  2  of 
article  11  of  the  Constitution  of  Florida,  a 
married  woman's  disability  of  coverture  is 
removed  to  the  extent  that  she  may  assume 
an  obligation  for  the  purchase  price  of  n-al 
or  personal  property,  and  such  obligation 
may  l>e  a  charge  in  equity  upon,  and  en- 
forced out  of,  her  separate  property.  Micou 
V.  McDonald,  66  Fla.  776,  46  So.  291;  Halle 
v.  Einstein,  34  Fla.  589,  16  So.  5.54.  Her 
so-called  partner  cannot,  by  any  act  of  his, 
obligate  her  to  the  payment  of  partnership 
debts  so  that  such  debts  may  be  a  charge 
upon  her  separate  property  in  equity,  but 
she  may,  by  her  own  act,  upon  her  sole 
credit,  purchase  goods  for  the  business  in 
which  she  is  interested,  and  her  separate 
property  may  be  subjected  in  equity  to  the 
payment  of  debts  so  contracted  by  her.  Al- 
though a  married  woman,  by  reason  of  ber 
disability  of  coverture,  cannot  make  a  valid 
contract  of  copartnership,  she  may  acquire 
an  interest  in  a  mercantile  business,  she 
may  invest  money  or  other  property  in  such 
business,  and  such  interest  will  be  her  sepa- 
rate property,  and  subject  to  be  charged  in 
equity  and  sold  under  §  2  of  article  11  of 
the  Constitution.  In  such  case  her  asso- 
ciates in  business,  that  is  to  say,  the  per- 
sona with  whom  she  has  her  property 
invested,  and  who  conduct  the  mercantile 
business,  are  not  necessary  parties.  Her 
obligation  to  pay  for  the  goods  so  pur- 
chased by  her  rests  not  upon  the  contract 
of  partnership,  nor  because  she  is  bound 
by  any  obligation  growing  out  of  the  part- 
nership relation,  but,  being  intei-ested  in 
the  business  in  her  own  name,  and  having 
property  employed  in  such  business,  she 
purchases  goods  upon  her  sole  credit  for 
the  purpose  of  such  business.  In  such  case 
the  goods  are  purchased  by  her,  and  for  the 
purchase  price  thereof  her  separate  prop- 
erty may  be  charged  in  equity  and  sold.  It 
is  immaterial  that  the  goods  so  purchased 
are  commingled  with  the  merchandise  stock, 
or  that  she  parts  with  them  by  gift  or  sale, 
or  destroys  them,  so  that  her  separate  prop- 
erty is  not  in  fact  increased  in  value  or 
benefited  by  the  purchase;  her  separate 
property  may  be  cliarged  in  equil^  and  sold 
because  of  the  purchase  by  her  of  the  goods 
and  that  she  intended  the  payment  thereof 
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to  be  made  out  of  ker  own  property.  The 
married  woman  being  given  the  right  to 
acquire  property,  the  Constitution,  preserv- 
ing it  free  from  the  debts  of  her  husband, 
without  her  consent,  makes  it  subject  in 
equity  to  be  charged  for  the  payment  of 
tlie  price  of  any  property  purchased  by  her. 
Halle  V.  Einstein,  supra;  Halle  t.  Meinhard 
Bros.  34  Fla.  607,  16  So.  599;  First  Nat. 
Bank  v.  Hirschkowitz,  46  Fla.  588,  36  So. 
22.  In  analogy  to  the  system  devised  l^ 
equity  for  charging  a  married  woman's 
separate  estate  under  circumstances  in 
which  a  court  of  law  would  hold  her  per- 
sonally bound  if  she  were  sole,  the  Con- 
stitution has  provided  this  substitute  for 
the  authority  to  contract.  See  Harwood  v. 
Root,  20  Fla.  040;  Micon  v.  McDonald, 
supra.  We  think  that  the  right  to  diarge 
her  property  in  equity  for  the  price  of  any 
property  purchased  by  her  depends  upon  the 
obligation  being  assumed  by  her  solely  upon 
lier  credit.  As  she  cannot  make  a  valid 
contract  of  copartnership,  and  is  not  bound 
by  the  contracts  made  by  her  alleged  part- 
ner in  business,  she  cannot  accomplish  that 
end  through  an  agent  whom  she  appoints  to 
represent  her  generally  in  the  management 
of  a  business  in  which  she  is  jointly  inter- 
ested with  others. 

We  do  not  hold  that  she  may  not  au- 
thorize her  husband  to  act  for  her  in  tlie 
purchase  of  property  upon  her  sole  credit, 
to  be  nsed  in  a  business  in  which  she  is 
interested;  but  such  authorization  must  be 
made  clearly  to  appear,  and  that  it  was  her 
purpose  to  assume  the  obligation  solely,  and 
not  jointly,  as  a  partnership  obligation. 

The  original  bill  alleges  that  the  goods 
were  purchased  by  Mrs.  Nadri  for  use  and 


sale  in  the  business,  and  that  the  goods 
were  sold  to  her  in  good  faith  on  her  credit 
and  her  representations  as  to  the  ownership 
of  the  property,  both  real  and  personal,  de- 
scribed in  the  bill.  The  supplemental  bill 
all^fes  that  the  goods  were  purchased  by 
Mrs.  Nadel  "through  her  husband  as  man- 
ager and  her  agent  in  the  mercantile  busi- 
ness," etc.  The  latter  allegation  weakens 
the  one  ccmtained  in  the  original  bill,  espe- 
cially when  considering  the  invoice  which 
is  attached  to  the  original  bill  as  exhibit 
A,  and  made  a  part  of  it,  showing  that  the 
goods  were  sold,  not  to  Mrs.  Xadel  on  her 
sole  credit,  but  were  sold  to  the  Quality 
Sh<^,  the  name  of  a  business  owned  by  C. 
h.  Johnson  and  Mrs.  Nadel  jointly. 

These  allegations  of  the  original  and  sup- 
plemental bills,  taken  together,  do  not  ex- 
clude the  idea  that,  as  manager  of  the  busi- 
ness, the  husband  of  Mrs  Nadel  acted  as 
agent  for  C.  L.  Johnson  as  well  as  for  Mrs. 
Nadel,  and  that,  in  purchasing  the  goods 
and  managing  the  business,  .he  was  acting, 
as  the  representative  of  the  alleged  copart- 
nership, and  that  the.  obligation  incurred 
for  the  purchase  of  goods  for  the  business 
was  intended  to  be  a  joint  obligation  of  the 
alleged  copartnership,  and  not  the  sole  ob- 
ligation of  the  married  woman.  See  Barco 
V.  Doyle,  50  Fla.  488,  38  So.  103;  Durham 
v.  Edwards,  60  Fla.  405,  38  So.  026. 

The  demurrer  to  the  original  and  supple- 
mental bills  should  have  been  sustained ;  the 
order  of  the  court,  overruling  the  demurrer, 
is  reversed. 

Shacklcford,  Cockrell,  and  Whitfield, 

JJ.,  concur.  Taylor,  Ch.  J.,  absent  on  ac- 
count of  illness. 


Annotation — Power  of  mairiecl  wmnan  to  become  member  of  parbier- 

ship. 


At  oommom  Ik'W. 

At  common  law  married  women  not 
only  were  generally  regarded  as  inca- 
pacitated to  contract  for  any  purpose,  or 
to  enga^  in  trade,  but  also,  by  virtue 
of  the  marriage  relation,  any  property 
purchased  by  them  passed  immediately 
to  the  husband.  From  this  it  clearly  fol- 
lows that  a  married  woman  was  unable 
to  enter  into  a  business  partnership,  for 

.  that  would  necessitate  a  capacity  both  to 
contract  and  to  hold  and  deal  in  prop- 
erty.   This  incapacity  was  expressly  rec- 

"ognized  in  the  following  cases,  which 
involve  an  attempted  partnership  be- 
tween a  married  woman  and  a  person 
other  than  her  husband:  Yarbrough  v. 
Bush  (1881)  69  Al».  170;  De  Graum  v. 
Jones  (1887)  23  Fla.  83,  6  So.  925;  Ma- 
L.R.A.1916D.  78 


ghee  V.  Baker  (1860)  15  Ind.  254  (hold- 
ing that  while,  as  an  abstract  proposi- 
tion of  law,  a  married  woman  may  not 
enter  into  a  partnership  contract,  yet, 
if  she  does  make  such  a  contract,  and 
places  her  separate  funds  therein,  such 
funds  cannot,  while  so  placed,  be  made 
subject  to  the  husband's  debts) ;  Hoag- 
lin  V.  Henderson  (1903)  119  Iowa,  720, 
61  L.R.A.  756,  97  Am.  St.  Rep.  336,  94 
N.  W.  247;  Bryan  v.  Inman  (1888)  10 
Ey.  L.  Rep.  542;  Daniel  v.  Barnes  (1889) 
10  Ky.  L.  Rep.  775;  Brown  v.  Jewett 
(1846)  18  N.  H.  230;  Little  v.  Hazlett 
(1901)  197  Pa.  591,  47  Ala.  855;  Hagan 
v.  Hoover  (1890)  33  &.  0.  219,  11  S.  E. 
725;  Board  of  Trade  v.  Hay  den  (1892) 
4  Wash.  263,  16  L.R.A.  530,  31  Am.  St. 
Rep.  919,  30  Pac.  87,  32  Pac.  224;  Carey 
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V.  Burruss  (1882)  20  W.  V*.  571,  43  Am. 
Rep.  790;  Fuller  &  F.  Co.  v.  MeHenry 
(1892)  83  Wis.  573,  18  L.R.A.  512,  33 
N.  W.  898.  In  De  Graxun  v.  Jones  (Fla.) 
supra,  the  court  discussed  the  question 
as  follows:  "To  establish  a  partnership 
between  two  or  more  persons  the  parties 
must  be  capable  of  contracting  to  reg^u- 
late  the  terms  of  their  joint  enterprise, 
to  wit:  the  amount  of  capital  stock  to 
be  furnished  and  the  services  to  be  per- 
formed by  each  partner;  the  business  in 
which  said  partners  are  to  engage,  and 
the  length  of  time  it  is  to  last.  These 
are  all  obligations  of  a  purely  personal 
character.  When  one  of  the  parties  is 
without  the  legal  capacity  to  assume 
these  obligations,  as  a  married  woman  is, 
there  can  be  no  legally  existing  partner- 
ship between  them.  She  has  no  separate 
legal  existence,  her  husband  and  she 
being,  in  contemplation  of  law,  but  one 
person." 

And  a  fortiori  at  common  law  a  mar- 
ried woman  could  not  enter  into  a  busi- 
ness partnership  with  her  husband.  This 
rule  has  the  expi-eas  approval  of  the  fol- 
lowing authorities:  Leinkauff  v.  Fren- 
kle  (1885)  80  Ala.  136;  Belser  v.  Tus- 
cumbia  Bkg.  Co.  <1894)  105  AU.  514,  17 
So.  40;  Montgomery  v.  Sprankle  (1869) 

31  Ind.  113;  Huffman  v.  Copeland  (1882) 
86  Ind,  224;  Ha^ett  v.  Hurley  (1898) 
91  He.  542,  41  L.R.A.  362,  40  Atl.  561; 
Maver  v.  Soyster  (1868)  30  Md.  402; 
Bradstreet  v.  Baer  (1874)  41  Hd.  19; 
Artman  v.  Ferguson  (1888)  73  Mich. 
146,  2  L.R.A.  343,  16  Am.  St.  Rep.  572. 
40  N.  W.  907;  Morris  v.  Palmer  (1856) 

32  Hiss.  278;  Boyle's  Estate  (1864) 
Tucker  (N.  Y.)  4;  Suau  v.  Caffe  (1890) 
122  JX.  y.  308,  9  L.R.A.  593,  25  N.  E. 
488;  Noel  v.  Kinney  (1885)  15  Abb.  N. 
('.  (N.  Y.)  403;  Fairlee  v.  Bloomingdale 
(1884)  67  How,  Pr.  (N.  Y.)  292,  14  Abb. 
X.  C.  341;  Kanfman  v.  Schoeflfel  (1885) 
37 'Hun  (N.  Y.)  140;  Pavne  v.  Thomp- 
son (1886)  44  Ohio  St.  192,  5  N.  E.  654; 
Gwynn  v.  Gwvnn  (1887)  27  S.  C.  525, 
4  S.  E.  229. 

Under  statnte;  partnersblp  wltk  per- 
son other  tbMt  hnsband. 

As  a  consequence  of  the  common-law 
incapacity  of  a  married  woman  to  enter 
into  a  business  partnership,  if  such  a 
power  or  right  exists  at  all  in  the  juris- 
dictions in  which  the  common-law  sys- 
tem prevails,  it  must  be  by  virtue  of 
statutory  or  constitutional  authority  en- 
larging the  common-law  powers  and  lia- 
bilities. However,  statutes  of  this  na- 
ture have  been  enacted  in  practically  all 
iurisdictions,  thus  raising  the  now  im- 
'L.R.A.1916D. 


portant  question  as  to  whether  or  not 
such  statutes  permit  a  married  woman 
to  enter  into  a  business  partnership.  In 
answer  to  this  question  there  has  been 
due,  in  the  majority  of  instances,  to  the 
differences  in  terms  of  the  statutes  con- 
ferring the  powers,  but  caused  to  some 
extent  by  the  variance  of  opinions  enter- 
tained by  the  courts  as  to  the  extent  to 
which  the  rules  of  public  policy  should 
be  applied  in  construing  the  statutes. 

Statutes  of  the  character  just  referred 
to  usually  take  the  form  of  a  permit  to 
a  married  woman  to  hold  a  separate  legal 
estate,  and  to  contract  with  respect  to 
same  independently  of  her  husband. 
Such  statutes  are  usually  construed  as 
so  enlarging  the  powers  of  a  married 
woman  as  to  enable  her  to  embark  her 
separate  estate  in  a  business  partnership 
with  any  capable  person  other  than  her 
husband,  it  being  regarded  as  no  valid 
objection  that  she  may  thereby  become 
liable  for  the  acts  of  her  partner.  There 
is,  however,  considerable  diversity  of 
phraseology  employed  in  the  various 
statutes,  some  of  which  have  not  been 
regarded  as  sufficiently  broad  to  enable 
a  married  woman  to  become  a  copartner 
in  a  commercial  partnership.  This  vari- 
ance in  the  statutes  renders  a  separate 
treatment  of  each  statute  essential  to  an 
understanding  or  proper  interpretation 
of  the  various  adjudications.  Statutes 
which  have  been  held  to  enable  a  mar- 
ried woman  to  become  a  member  of  a 
business  partnership  of  which  her  hus- 
band is  not  a  member  will  be  treated 
first. 

Thus,  under  the  Ohio  statutes  of  1887, 
which  provide  that  neither  husband  nor 
wife  has  any  interest  in  the  property  of 
the  other  except'  as  to  dower,  and  that 
a  husband  or  wife  may  enter  into  any 
engagement  or  transaction  with  the 
other  or  with  any  other  jierson  whieh 
either  might  enter  into,  if  unmarried, 
subject  to  the  rules  which  govern  per- 
sons occupying  confidentiHl  relations 
with  each  other,  a  wife  has  the  right  to 
enter  into  partnership  with  strangers, 
and  employ  her  husband  as  manager. 
First  Nat.  Bank  v.  Rice  (1900)  22  Ohio 
C.  C.  183,  12  Ohio  C.  D.  121. 

And  in  Iowa,  where  by  statute  married 
women  may  acquire,  own,  and  dispose  of 
property  in  the  same  manner  and  to  the 
same  extent  as  their  husbands  may  do,, 
and  are  given  the  right  to  make  con- 
tracts and  incur  liabilities  the  same  as 
if  unmarried,  a  married  woman  and  a 
person  other  than  her  husband  may  law- 
fully engage  in  a  business  partnership. 
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Dupuy  V.  Sheak  (1881)  57  Iowa,  361, 
10  N.  W.  731;  Deere  v.  Bonne  (1899) 
108  Iowa,  281,  75  Am.  St.  Rep.  254,  79 
K.  W.  59. 

So^  in  Massaehu.setts,  under  statutes 
providing  that  a  married  woman  may 
carry  on  any  trade  or  business  on  her 
setwirate  acnount  as  if  sole,  may  enter 
into  any  contract  with  reference  ip  her 
separate  property,  and  may  sue  and  be 
sued,  the  courts  have  held  that  a  mar- 
ried woman  may  enter  into  a  business 
partnership  if  her  husband  is  not  a 
member  thereof.  Plumer  v.  Lord  (1862) 
5  Allen  (Mass.)  460.  In  this  connection 
the  court  said:  "Copartnerships  are 
among  the  most  usual  modes  of  carry- 
ing on  trade  or  business;  and  there  is 
nothing  in  their  nature  which  would 
seem  to  exclude  a  married  woman  from 
such  a  mode  of  transacting  business,  if 
she  had  the  general  power  to  invest  and 
dispose  of  property,  and  enter  into  en- 
gagements for  the  employment  of  her 
own  tune,  labor,  and  skill.  The  fact  that 
this  contract  might  make  her  liable  for 
the  acts  and  dealings  of  other  persons 
constitutes  no  serious  objection ;  for  this 
fact  would  exist  in  regard  to  many  or- 
dinary kinds  of  investment,  such  as  a 
part  ownership  in  ships,  or  in  shares  of 
corporations;  and  would  arise  .to  some 
extent  whenever  she  should  employ  an 
agent  in  her  own  affairs.  The  language 
of  the  statute  is  principally  relied  on, 
which,  it  is  argued,  limits  her  capacity 
to  contract  to  business  done  'on  her  own 
sole  and  separate  account.'  But  we 
think  this  language  was  used  merely  in 
reference  to  the  marital  relation,  and 
the  whole  object  and  scope  of  the  stat- 
ute were  to  provide  for  and  secure  her 
independence  from  the  control  or  inter- 
ference of  her  husband,  and  not  to  re- 
strict her  power  of  contracting  with 
other  persons.  If,  therefore,  her  hus- 
band is  no  party  to  the  contract,  we  are 
of  opinion  that  a  married  woman  may 
form  a  partnership  in  business  with 
other  persons." 

And  in  Michigan,  where,  by  statute, 
the  real  and  p>ersonal  property  of  a  mar- 
ried woman  is  her  separate  estate,  and, 
while  not  liable  for  the  debts  of  her  hus- 
band, may  be  contracted,  sold,  etc.,  as  if 
she  were  unmarried,  which  statute  has, 
by  repeated  decision,  been  held  to  permit 
married  women  to  carry  on  business  or 
trade  in  their  own  names  and  upon  their 
sole  account,  it  has  been  held  that  a  mar- 
ried woman  may  enter  into  partnership 
relations  with  others  than  her  husband. 
Vail  V.  Winterstein  (1892)  94  Mich.  230, 
18  L.R.A.  515,  34  Am.  St.  Bep.  334,  53 
L.R.A.1916D. 


N.  W.  932.  In  this  connection  the  court 
said :  "If  a  married  woman  may  carry 
on  a  business  in  her  own  name,  and  ap- 
point agents  who  may  make  contracts 
for  her  and  in  her  name,  we  see  no  rea- 
son why  these  statutes  should  be  inter- 
preted as  restrictive  of  her  right  to 
enter  a  firm  as  a  partner  with  others 
aside  from  her  husband,  and  thus  bind 
her  separate  property  for  such  Arm's  un- 
dertakings, as  partners  in  a  firm  are  the 
agents  of  each  other  in  a  transaction  of 
partnership  affairs,  and  it  is  conferring 
no  more  power  upon  the  partner  to  bind 
the  sole  and  separate  property  of  a  mar- 
ried woman  than  such  married  woman 
would  have  the  right  to  contract  for 
through  any  other  agency." 

And  in  England,  under  the  married 
women's  property  act  of  1882,  which 
rendered  married  women  capable  of  en- 
tering into  and  rendering  themselves  lia- 
ble to  the  extent  of  their  separate  prop- 
erty on  "any  contract,"  and  suing  and 
being  sued  as  if  they  were  femes  soles,  a 
married  woman  may  enter  into  a  con- 
tract of  partnership.  22  Laws  of  Eng- 
land (Halsbury)  20, 

And  in  Pennsylvania,  under  the  act  of 
June  8,  1893,  P.  L.  344,  whereby  a  mar- 
ried woman  was  given  practically  the 
same  right  to  contract  that  a  feme  sole 
enjoyed,  it  has  been  held  that  a  married 
woman  may  become  a  member  of  a  com- 
mercial Arm  and  be  bound  as  such.  Loeb 
V.  Mellinger  (1900)  12  Pa.  Super.  Ct. 
592,  holding  that  coverture  was  not  a 
defense  to  a  partnership  note,  although, 
by  express  exception  of  statute,  a  mar- 
ried woman  could  not  become  an  accom- 
modation indorser,  maker,  guarantor,  or 
surety  for  another;  Italo-French  Pro- 
duce Co.  V.  Thomas  (1906)  31  Pa.  Super. 
Ct.  503. 

And  in  Indiana,  bv  statutes  enacted 
in  1881  (Rev.  Stat.  1881,  §§  5115-5117), 
all  legal  disabilities  of  married  women 
to  contract  were  abolished  except  as 
therein  provided  with  respect  to  real 
estate  and  becoming  a  surety,  they  being 
given  the  right  to  deal  with  personal 
property  as  if  unmarried.  Under  this 
statute  a  married  woman  may  enter  into 
a  business  partnership  and  subject  her 
property  to  its  debts.  Burk  v.  Piatt 
(1882)  88  Ind.  283;  Conant  v.  National 
State  Bank  (1889)  121  Ind.  323,  22  N. 
E.  250. 

And  in  Wisconsin,  under  statutes  con- 
verting the  equitable  separate  estate  of 
a  married  woman  into  a  legal  one,  and 
exempting  it  from  liability  for  the  hus- 
band's debts,  thereby  giving  the  wife  the 
right  to  deal  with  and  contract  regarding 
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same  in  the  same  manner  as  if  she  were 
unmarried,  it  seemingly  was  assumed  in 
Merchants'  Nat.  Bank  t.  Raymond 
(1871)  27  Wis,  569,  that  a  married 
woman  may  enter  into  a  partnership 
with  one  other  than  her  husband.  And 
see  Fuller  &  F,  Co.  v.  McHenry  (1892) 
83  WU.  573,  18  L.R.A.  512,  53  N.  W. 
896. 

And  in  Mississippi,  under  Code  1871, 
§  1780,  which  provided  that  any  married 
woman  may  make  any  contract  for  the 
use  of  her  lands,  and  may  employ  her 
money  in  trade  or  business,  and  that, 
when  a  married  woman  engages  in  trade 
or  business  as  a  feme  sole,  she  shall  be 
bound  by  her  contracts  made  in  the 
course  of  such  trade  or  business  in  the 
same  manner  as  if  she  were  unmarried,  a 
married  woman  may  become  a  member  of 
a  mercantile  partnership,  and  her  prop- 
erty liable  for  firm  debts.  Newman  v. 
Morris  (1876)  52  Miss.  402;  Brasfield 
V.  French  (1882)  59  Miss.  632.  But  that 
the  contrary  was  true  under  the  Missis- 
sippi statute  of  1857  (provisions  not  set 
out  in  report  of  case)  was  held  in  How- 
ard V.  Stephens  (1876)  52  Bliss.  239. 

And  in  Arkansas,  where  the  statute 
entitles  a  married  woman  to  hold  sep- 
arate property,  and  to  transfer  same, 
and  to  carry  on  any  trade  or  business, 
and  to  hold  the  earnings  as  separate 
property,  she  can  form  a .  partnership 
with  a  third  person  other  than  her  hus- 
band so  as  to  bind  herself  the  same  as 
if  she  were  a  man.  Abbott  v.  Jackson 
(1884)  43  Ark,  212. 

And  under  a  Federal  statute  similar 
to  the  Arkansas  statute,  the  same  has 
been  held  in  the  District,  of  Columbia. 
Norwood  V.  Francis  (1905)  25  App.  D.  C. 
463,  4  Ann,  Cas,  865,  construing  29  Stat. 
at  L.  193,  chap,  303,  enacted  June  1, 
1896. 

And  in  Missouri,  under  statutes  allow- 
ing a  married  woman  to  retain  and  con- 
trol her  separate  property,  it  has  been 
held  that  a  married  woman  may  enter 
into  a  copartnership  with  strangers. 
Ploss  V.  Thomas  (1878).  6  Mo.  App.  157; 
Chicago  CoflSn  Co.  v.  Fritz  (1890)  41 
Mo.  App.  389. 

And  in  New  Jersey,  under  statutes 
authorizing  married  women  to  receive 
real  and  personal  property  in  any  man- 
ner, and  providing  that  their  wages  and 
earnings  acquired  in  any  employment, 
occupation,  or  trade  in  which  they  are 
engaged,  and  which  they  carry  on  sep- 
arately from  their  husbands,  and  all  in- 
vestments of  such  wages,  moneys,  earn- 
ings, or  property  shall  be  their  sole  and 
separate  property  as  though  they  were 
L.R.A.1U16D. 


single  women,  a  married  woman  may  be- 
come a  copartner  in  business  with  others 
than  her  husband.  Kutcher  v.  Williams 
(1885)  40  N.  J.  Eq.  436,  3  Atl.  257.  And 
see  Merritt  v.  Day  (1875)  38  N,  J,  L. 
32,  20  Am.  Rep.  362. 

And  under  a  New  York  statutory  pro- 
vision that  a  married  woman  might  carry 
on  any  trade  or  business  on  her  sole  and 
separate  account,  the  rule  is  that  she 
may  form  a  partnership  with  a  stranger. 
Bitter  v.  Rathman  (1875)  61  H,  T.  512, 
holding  that,  as  to  creditors  of  a  part- 
nership, a  married  woman  member  could 
not  plead  coverture.  And  see  the  New 
York  case  set  out  infra,  sobdivision  en- 
titled,  "Partnership  with   husband." 

And  under  the  Ohio  statute  of  1874, 
which  provided  that  where  a  married 
woman  is  engaged  as  owner  or  partner 
in  any  mercantile  or  other  business,  she 
may  sue  or  be  sued  alone  with  respect  to 
its  affairs,  it  seems  that  a  married 
woman  could  engage  in  a  partnership 
mercantile  enterprise.  See  Raymond  v. 
Breckenridge  (1900)  7  Ohio  N,  P,  377, 
holding  that  a  judgment  against  a  mar- 
ried woman  sued  as  a  member  of  a  part- 
nership binds  only  her  separate  property 
then  owned  by  her.  But  see  Alexander 
V.  Morgan  (1877)  31  Ohio  St.  46,  where- 
in it  was  held  that  the  marriage  of  a 
woman  engaged  in  a  partnership  busi- 
ness enterprise  dissolved  the  partnership 
and  rendered  the  husband  liable  for  the 
wife's  partnership  obligations. 

And  in  Vii^nia,  where  a  married 
woman  who  has  a  separate  personal 
estate  is  regarded  as  a  feme  sole  as  to 
such  estate,  it  has  been  held  that  she 
may  enter  into  a  business  partnership 
with  the  consent  of  her  husband  so  as 
to  be  entitled  to  the  profits  of  the  trade 
againJBt  her  husband  and  against  his 
creditors  if  the  agreement  be  founded  on 
a  valuable  consideration,  paid  by  the 
wife,  so  as  to  make  her  separate  estate 
liable  for  firm  debts.  Penn  v.  White- 
head (1867)  17  Gratt.  (V».)  503,  94  Am, 
Dec.  478. 

And  in  Georgia,  where  the  statutes 
have  largely  emancipated  married 
women  (provisions  not  reported  in  cases 
involving  such  statutes),  the  rule  is  that 
a  married  woman  may  engage  in  a  bona 
fide  partnership  business  either  with  her 
husband  or  with  another.  Bumey  ▼, 
Savannah  Grocery  Co,  (1896)  98  Qa.  711, 
58  Am.  St.  Rep.  342,  25  S.  E.  916;  Orr 
V.  Cooledge  (1903)  117  Oa.  195,  43  S.  B, 
527;  Butler  v.  Frank  (1910)  7  Qa,  App. 
655,  67  S.  E.  884. 

And  that  in  Illinois,  a  married  woman 
may  engage  in  a  business  partnership  if 
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her  husband  consents   thereto,   see   the  i  separate  estate,  and  declare  that  the  in- 


case of  Heyman  v.  Heyman  (1904)  210 
DL  524,  71  N.  E.  591,  as  set  out  infra. 

And  that  Maine  statutes  at  one  time, 
at  least,  were  such  as  to  permit  a  mar- 
ried woman  to  enter  into  a  business  part- 
nership, seems  inferable  from  a  Federal 
case  which  arose  in  that  state,  it  having 
been  held  in  Re  Berryman  (1878)  2  Has- 
kell, 293,  Fed.  Cas.  No.  1,360,  that  a  mar- 
ried woman  who  authorized  her  husband 
to  sign  her  name  to  articles  of  copart- 
nership was  bound  thereby  for  the  term 
of  the  agreement. 

And  it  seems  that  in  British  Columbia 
a  married  woman  may  enter  into  a  busi- 
ness partnership.  See  Pacific  Land  Co. 
V.  Jamieson  (1910)  15  B.  0.  219,  and 
McEisaock  t.  McKissock  (1913)  18  B.  0. 
401. 

In  Tennessee,  where  the  rule  is  that  a 
married  woman's  separate  estate  «annot 
be  chargred  except  by  express  contract 
with  respect  to  the  particular  debt,  it 
seems  that  a  married  woman  may  become 
a  member  of  a  firm,  but  that  neither  the 
property  embarked  by  her  in  the  entw- 
prise  nor  her  other  separate  property  is 
liable  for  partnership  obligations  unless 


come  or  profits  derived  from  such  estate 
shall  be  community  property,  a  married 
woman  cannot  enter  into  a  business  part- 
nership with  anyone,  her  right  to  con- 
tract merely  extending  to  debts  for 
necessaries  furnished  herself  or  children, 
and  expenses  incurred  for  the  benefit  of 
her  separate  estate.  Bradford  v.  John- 
son (1876)  44  Tex.  381 ;  Brown  v.  Chan- 
cellor (1884)  61  Tex.  437;  Miller  v.  Marx 

(1885)  65   Tex.   131;    Smith   v.   Bailey 

(1886)  66  Tex.  553, 1  S.  W.  627  (holding 
that  the  married  woman  becomes  a  cred- 
itor, and  not  a  partner) ;  Purdom  v. 
Boyd  (1891)  82  Tex.  130,  17  S.  W.  606 
(holding  same  as  next  preceding  case). 
And  see  Keith  v.  Aubrey  (1910)  —  Tex. 
Civ.  App.  — ,  127  S.  W.  278. 

And  in  Pennsylvania,  by  the  act  ot 
1848,  which  enlarged  the  rights  of  mar- 
ried women  with  respect  to  the  use  and 
enjoyment  of  their  separate  property, 
but  did  not  give  them  power  of  disposi- 
tion or  jiower  to  contract,  and  prior  to 
the  act  of  1887,  a  married  woman  could 
not  become  a  member  of  a  business  part- 
nership. See  Little  v.  Hazlett  (1901) 
197  Pa.  591, '47  Atl.  855,  holding  that  the 


she  has  entered  into  an  express  contract .  marriage  of  a  female  copartner  dissolved 
that  such  interest  or  propterty  shall  be  I  the  partnership.  And  see  Landers  v. 
bound  for  the  particular  debt  with  which  |  Dithridge  (1873)  2  Pa.  Co.  Ct.  560, 
it  is  sought  to  be  charged.  Theus  v.  wherein  it  was  held  that  the  Pennsyl- 
Dugger  (1893)  93  Tenn.  41,  23  S.  W.  135,  |  vania  act  of  April  3,  1873,  which  merely 
holding  that  the  proper  course  is  for  the  |  secured  to  married  women  their  separate 


creditor  in  each  instance  to  stipulate  for 
personal  liability.  And  see  Frank  v.  An- 
derson (1884)  13  Lea  (Tenn.)  695, 
wherein  it  was  held  that  a  married 
woman  may  rely  on  her  coverture  in  bar 
of  partnership  liabilities. 

In  North  Carolina  it  does  not  seem  to 
have  been  expressly  decided  whether  or 
not  a  married  woman  may  enter  into  a 
business  partnership,  but,  under  some 
circumstances,  a  married  woman  may  be- 
come liable  for  partnership  debts.  Thus, 
hi  Stone  Co.  v.  McLamb  (1910)  153 
N.  C.  378,  69  N.  E.  281,  it  was  held  that 
a  married  woman  who  entered  into  a 
business  partnership  of  which  her  hus- 
band was  manager  without  displaying 
her  Christian  name  or  stating  the  fact 
that  she  was  a  married  woman  was  a 
free  trader  within  the  meaning  of  a 
statutory    provision    that    any    married 


earnings,  did  not  enable  a  married 
woman  to  make  a  valid  contract  of  part- 
nership, or  to  become  liable  for  the  con- 
duct and  obligations  thereof. 

So  it  has  been  held  that  the  West  Vir- 
ginia statutes  which  merely  convert  the 
equitable  separate  estate  of  a  married 
woman  into  a  separate  legal  estate  do 
not  remove  the  legal  incapacity  of  a 
woman  living  with  her  husband  to  enter 
into  a  business  copartnership,  so  as  to 
subject  her  separate  property  to  the 
debts  of  such  attempted  copartnership. 
Carey  v.  Burruss  (1882)  20  W.  Va.  571, 
43  Am.  Rep.  790;  Ringold  v.  Suiter 
(1891)  35  W.  Va.  186,  13  S.  E.  46. 

And  where,  as  in  Florida,  a  married 
woman's  disability  of  coverture  has  been 
removed  merely  to  the  extent  that  she 
may  assume  an  obligation  for  the  pur- 
chase price  of  property,  which  obliga- 


woman  conducting  a  business  through  I  tion  is  a  charge  upon  her  separate  prop- 
her  husband  without  displaying  her ;  erty  in  equity,  it  has  been  held  that  she 
Christian  name  or  stating  the  fact  that  cannot  enter  into  a  partnership  so  as  to 
she. was  a  feme  covert  shall  be  treated  render  herself  personally  liable  for  pbli- 
as  a  free  trader;  and  the  firm  assets  are  gations  incurred  by  the  partnership  as 
subject  to  the  firm  debts.  |  such.    Nadel  v.  Weber  Bros.  Shoe  Co. 

But  in  Texas,  where  the  statutes  give  |  ante,  1230;  Nadel  v.  Schoeneman  (1915) 
to  the  husband  the  control  of  the  wife's  —  Fla.  — ,  70  So.  23;  Porter  v.  Taylor. 
L.R.A.1916D. 
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(1912)  64  FU.  100,  59  So.  400;  Virginia- 
Carolina  Chemical  Co.  v.  Fisher  (1909) 
58  Fla.  377,  50  So.  504;  De  Graum  v. 
Jones  (1887)  23  Fla.  83,  6  So.  925. 

And  under  a  Missouri  statute  provid- 
ing that  personal  property  belonging  to  a 
married  woman  at  her  marriage,  or 
which  may  come  to  her  during  coverture 
by  gift,  bequest,  or  inheritance,  or  by 
purchase  with  her  separate  money,  or  as 
personal  earnings,  shall  be  and  remain 
separate  property,  it  has  been  held  that 
a  married  woman's  contracts  were  valid 
only  as  against  her  separate  estate  in 
equity;  and  therefore  that  a  married 
woman  who  was  a  member  of  a  partner- 
ship was  not  liable  in  an  action  at  law 
wherein  a  personal  judgment  was  sought 
for  the  price  of  goods  furnished  a  part- 
nership of  which  she  was  a  member. 
Hochstadter  v.  Hays  (1887)  11  Colo. 
118, 17  Pac.  289,  applying  a  Missouri  law 
in  force  at  the  time. 

And  South  Carolina  enactments  which 
merely  declare  that  married  women  may 
acquire,  hold,  and  dispose  of  separate 
property  as  if  they  were  unmarried  have 
been  held  not  to  enable  married  women 
to  form  commercial  partnerships.  Hagan 
V.  Hoover  (1890)  33  S.  C.  219,  11  S.  E. 
725. 

And  the  South  Carolina  statutes  (in 
force  until  1891)  giving  married  women 
power  to  acquire,  hold,  and  dispose  of 
separate  property  as  if  unmarried,  and 
to-  contract  and  be  contracted  with  in 
reference  "to  her  separate  property," 
have  been  held  not  to  permit  a  married 
woman  to  form  a  business  partnership 
with  her  husband,  the  theory  being  that 
a  partnership  contract  is  not  one  with 
reference  to  a  separate  estate,  within 
the  sense  of  the  act.  Hagan  v.  Hoover 
(S.  0.)  supra;  Yannerson  v.  Cheatham 
(1893)  41  S.  C.  327,  19  S.  E.  614.  And 
see  Gwynn  v.  Gwynn  (1827)  27  S.  0. 
525,  4  S.  E.  229,  which  is  set  out  infra. 

And  in  South  Carolina,  where,  by  the 
act  of  1891,  a  married  woman  is  g^iven 
power  to  acquire  and  hold  property  in 
her  own  name,  and  to  bind  herself  by 
contract  as  though  she  were  unmarried, 
except  contracts  whereby  she  undertakes 
to  assume  a  liability  for  the  debt  or  de- 
fault of  another,  it  has  been  held  that  a 
married  woman  cannot  enter  into  a  busi- 
ness partnership,  the  ground  taken  be- 
ing that,  by  becoming  a  partner,  she 
would  thereby  become  liable  for  the 
debts  of  the  partnership  contracted  by 
other  partners,  in  violation  of  the  pro- 
viso to  the  statute.  Vannerson  .v. 
Cheatham  (S.  C.)  supra. 

So,  in  Maryland,  under  statutes  re- 
L.R.A.1916D. 


moving  the  disability  of  a  married 
woman  to  the  extent  of  allowing  her  the 
use  of  her  separate  property,  and  em- 
powering her  to  carry  on  trade  as  a  feme 
sole  with  a  capital  not  exceeding  $1,000, 
it  has  been  held  that  a  married  woman 
cannot  enter  into  a  valid  business  part- 
nership agreement.  Bradstreet  v.  Baer 
(1874)  41  Md.  19. 

And  in  Massachusetts,  by  a  statute 
enacted  in  1863,  but  expressly  repealed 
in  1874,  it  was  provided  that  the  earlier 
statutes  enlarging  the  rights  and  liabili- 
ties of  married  women,  and  which  had 
been  held  to  empower  a  married  woman 
to  enter  into  a  business  partnership  with 
one  other  than  her  husband  (see  Plumer 
V.  Lord  (1862)  5  Allen  (Mass.)  460,  set 
out  supra),  "shall  be  su  construed  as  not 
to  allow  her  to  enter  into  a  partnership 
in  business  with  any  person."  See  Todd 
V.  Clapp  (1875)  118  Mms.  495,  holding 
that  the  statute  of  1863  was  not  uncon- 
stitutional as  a  legislative  exercise  of 
judicial  power,  and  that  under  it  a  mar- 
ried woman  could  not  enter  into  a  busi- 
ness partnership  with  a  stranger. 

In  Washington  a  married  woman  can- 
not become  a  member  of  a  business  co- 
partnership; at  least,  unless  she  makes 
a  contribution  to  the  firm's  capital  from 
her  separate  estate.  Morreau  Gas  Fix- 
ture Co.  V.  Cox  (1908)  161  Fed.  381, 
holding  that  a  married  woman  was  not 
liable  as  a  member  of  a  partnership  to 
a  creditor  thereof,  where  her  interest  in 
the  partnership  was  community  property, 
and  had  been  put  in  by  the  husband, 
to  whom  the  laws  gave  the  contirol 
thereof. 

And  that  in  Ohio,  at  least  prior  to 
1873,  a  married  woman  could  not,  even 
with  the  consent  of  her  husband,  enter 
into  a  bu-siness  enterprise  not  related  to 
or  connected  with  her  separate  property, 
see  Swasey  v.  Antram  (1873)  24  Ohio  St. 
87,  holding  that  where  she  attempted  to 
do  so  and  engaged  her  husband  as  man- 
ager, he,  and  not  she,  must  be  regarded 
in  law  as  the  partner. 

Where  the  statutes  enlarging  the  rights 
of  married  women  contain  restrictions 
in  the  nature  of  conditions  precedent, 
such  conditions  must  be  complied  with. 
Thus,  in  Minnesota,  where  the  statute 
provided  that  a  married  woman  could, 
under  certain  circumstances,  engage  in 
trade,  provided  that  she  obtain  a  license 
from  a  judge  of  probate,  it  has  been  held 
that  a  feme  covert  who  failed  to  obtain 
such  a  license  could  not  become  a  mem- 
ber of  a  business  partnership,  and  there- 
fore that  she  could  avail  herself  of  her 
coverture  to  defeat  a  debt  contracted  by 
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sueh  an  attempted  partnership.  Re 
Sliehter  (1869)  2  Nat.  Bankr.  Reg.  336, 
Fed.  Cas.  No.  12,943. 

—  partaershlp  «dtK  hnabaad. 

The  principal  conflict  upon  the  ques- 
tion of  the  power  of  a  married  woman 
to  form  a  partnership  in  trade  or  busi- 
ness arises  where  she  attempts  to  form 
such  a  partnership  with  her  husband,  or 
become  a  member  of  a  partnership  of 
which  he  is  already  a  member.  This 
divergence  of  conclusion  is  not  entirely 
due  to  the  vaiylng  phraseology  employed 
in  the  statutes,  but  rather  is  caused  in 
the  main  by  a  reluctance  upon  the  part 
of  many  of  the  courts  to  so  construe 
even  the  broader  statutes  as  to  permit  a 
husband  and  wife  to  become  copartners 
in  business.  As  a  matter  of  fact,  many 
courts  which  permit  a  married  woman 
to  form  a  partnership  with  a  person 
other  than  her  husband  deny  her  the 
right  to  form  a  partnership  with  him. 
Of  course,  in  those  jurisdictions  where 
a  feme  covert  is  held  not  to  have  the 
power  to  become  the  partner  of  a  stran- 
.s:er,  a  fortiori  she  cannot  become  her 
husband's  partner. 

Thus,  under  the  New  York  Acts  of 
1848-1849,  which  merely  vested  the 
]iroperty  of  married  women  in  them- 
selves, a  husband  and  wife  could  not 
enter  into  a  business  partnership. 
Boyle's  Estate  (1864)  Tucker  (N.  T.)  4. 
(This  act  has  been  superseded  by  later 
statutes.  See  New  York  cases  set  out 
infra.) 

And  the  same  has  been  held  with  re- 

^   spect    to   a    similar   constitutional    and 

statutory  provision   in   South   Carolina. 

Qwynn  v.  Gwynn  (1887)  27  8.  0.  525,  4 

S.  E.  229. 

And  under  the  Texas  statutes  which 
jrive  to  the  husband  the  control  of  the 
tt-ife's  separate  estate,  and  declare  that 
the  income  or  profits  derived  from  such 
estate  shall  be  community  property,  a 
married  woman  cannot  enter  into  a  busi- 
ness copartnership  with  her  husband,  her 
rights  to  contract  being  restricted  to 
debts  for  necessaries  furnished  herself 
or  children,  and  for  all  expenses  incurred 
for  the  benefit  of  her  separate  estate. 
Wallace  v.  Finberg  (1876)  46  Tex.  35; 
Cockrum  v.  MoCracken  (1880)  1  Tex. 
App.  Civ.  Cas.  (White  &  W.)  29;  Stein- 
back  V.  Weill  (1880)  1  Ter.  App.  Civ. 
Cas.  (White  &  W.)  525;  Brown  v.  Chan- 
cellor (1884)  61  Tex.  437;  Miller  v.  Marx 

(1885)  65   Tex.   131;    Smith   v.   Bailey 

(1886)  66  Ter  553, 1  S.  W.  627  (holding 
that  a  wife  became  a  creditor  of  the 
Amb,  but  not  a  partner) ;  Cleveland  v. 
L.R.A.1916D. 


Spencer  (1899)  —  Tex.  Civ.  App.  — ,  50 
S.  W.  405.  And  see  Green  v.  Ferguson 
(1884)  62  Tex.  525,  and  Keith  v.  Aubrey 
(1910)  —  Tex.  Civ,  App.  — ,  127  S.  W. 
278. 

And  in  Maryland,  where  the  statutes 
have  removed  the  disabilities  of  married 
women  to  the  extent  of  allowing  them  to 
use  their  separate  property  and  to  carry 
on  trade  as  a  feme  sole  with  a  capital 
not  exceeding  a  specified  sum,  it  has  been 
held  that  a  married  woman  cannot  enter 
into  a  partnership  with  her  husband, 
although  she  may  contract  in  her  indi- 
vidual character  jointly  with  another  as- 
suming a  direct  obligation.  Cruzen  v. 
McKaig  (1882)  57  Md.  454. 

So,  in  Maine,  under  statutes  rendering 
a  wife  personally  liable  for  her  debts 
contracted  after  her  marriage  "in  her 
own  name,"  it  has  been  held  that  a  mar- 
ried woman  cannot  enter  into  a  business 
partnership  with  her  husband,  although 
she  can  contract  with  him,  the  theory- 
being  that  such  a  relation  is  not,  strictly 
speaking,  one  of  contract,  and  that  an 
obligation  assumed  in  a  partnership  deal 
is  not  one  contracted  "in  her  own  name," 
and,  moreover,  that  the  legislative  policy 
did  not  indicate  that  a  broader  scope 
should  be  given  the  statute  in  question. 
Haggett  v.  Hurley  (1898)  91  Me.  542,  41 
L.R.A.  362,  40  Atl.  561. 

And  again,  in  South  Carolina  statutes 
(in  force  until  1891)  giving  a  married 
woman  power  to  acquire,  hold,  and  dis- 
pose of  separate  property  as  if  unmai-- 
ried,  and  to  contract  and  be  contracted 
with,  but  only  "as  to  her  separate  prop- 
erty," have  been  held  not  to  permit  a 
married  woman  to  enter  into  a  business 
partnership  with  her  husband,  the  theory 
being  that  such  a  relation  involves  an 
obligation  to  contribute  one's  time  and 
services,  both  of  which  belong  to  the  hus- 
band, and  that  partnership  contracts 
would  not  be  contracts  as  to  her  sep- 
arate property.  Gwynn  v.  Gwynn 
(1887)  27  8.  C.  525,  4  S.  E.  229,  holding 
that  sueh  construction  was  imperative 
inasmuch  as  the  general  right  to  con- 
tract, given  by  a  previous  statute,  had 
been  so  limited  by  amendment  as  to  per- 
mit only  contracts  as  to  separate  prop- 
erty. Weisiger  v.  Wood  (1891)  36  S.  C. 
424,  15  S.  E.  597;  Collins  v.  Hall  (1899) 
55  S.  0.  336,  33  S.  E.  466. 

As  before  stated,  in  several  jurisdic- 
tions (said  by  many  text  writers  and  in 
a  number  of  judicial  opinions  to  be  a 
decided  preponderance),  the  statutes  of 
which  have  been  so  construed  as  to  allow 
a  married  woman  to  enter  into  a  part- 
nership with  a  person  other  than  her 
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husband,  the  courts  have  refused  to  ex- 
tend the  rule  so  as  to  allow  a  husband 
and  wife  to  become  business  partners. 

Thus,  in  Michigan,  under  statutes  pro- 
viding that  the  real  and  i)ersonal  prop- 
erty of  a  married  woman  shall  be  and 
remain  her  separate  estate,  and  shall  not 
be  liable  for  debts  of  her  husband,  and 
may  be  contracted,  sold,  etc.,  as  if  she 
were  unmarried,  and  that  she  may  sue 
and  be  sued  with  respect  thereto,  it  has 
been  held  that  a  husband  and  wife  can- 
not form  a  valid  business  partnership 
which  will  bind  her  for  the  payment  of 
partnership  obligations.  Edwards  v. 
McEnhill  (1883)  51  Mich.  160,  16  N.  W. 
322;  Bassett  v.  Shepardson  (1883)  52 
Mich.  3,  17  N.  W.  217  (wherein  it  was 
held  that  s  partnership  between  a  man 
and  a  woman  was  dissolved  by  their 
marriage) ;  Artman  v.  Ferguson  (1888) 
73  Mich.  146,  2  L.R.A.  343,  16  Am.  St. 
Rep.  572,  40  N.  W.  907  (wherein  the 
court  took  the  position  that  if  a  mar- 
ried woman  was  allowed  to  "enter  into  a 
business  partnership  with  her  husband, 
it  would  subject  her  property  to  his  con- 
trol in  a  manner  wholly  inconsistent  with 
the  separation  which  it  is  the  purpose  of 
the  statute  to  secure,  and  might  subject 
her  to  an  indefinite  liability  for  his  en- 
gagements") ;  Hackley  Nat.  Bank  v. 
Jeannot  (1906)  143  Mich.  454, 106  N.  W. 
1121  (wherein  it  was  held  that  although 
a  married  woman  could  not  become  a  co- 
partner in  trade  with  her  husband  so  as 
to  render  her  responsible  for  firm  debts, 
she  might  bind  her  interest  in  such  a 
venture  by  joininj^  with  her  husband  in  a 
mortgage  thereon  to  secure  a  firm  debt). 

So,  in  Wisconsin,  imder  very  similar 
statutory  provisions,  it  has  been  held 
that  a  married  woman  cannot  enter  into 
a  business  partnership  with  her  husband, 
it  being  said  that  the  principal  purpose 
of  the  statute,  which  was  to  give  a  wife 
the  power  and  rights  of  a  feme  sole  as 
to  her  separate  property,  free  from  the 
disposition  of  the  husband,  and  liability 
for  his  debts,  manifestly  would  be  sub- 
verted by  allowing  her  to  enter  into  a 
partnership  with  the  husband,  wherein 
he  could  contract  debts  for  which  her 
separate  property  would  be  liable.  Ful- 
ler &  F.  Co.  V.  McHenry  (1892)  83  Wis. 
573,  18  L.E.A.  512,  53  N.  W.  896. 

So,  in  Massachusetts,  where  the  stat- 
utes provide  that  a  married  woman  may 
bargain,  sell,  and  convey  her  separate 
real  and  personal  property,  and  enter 
into  any  contracts  with  reference  to  the 
same  as  if  she  were  sole,  and  may  sue 
and  be  sued  as  if  sole  in  regard  to  her 
trade,  business,  labor,  services,  and  eam- 
L.R.A.1910D. 


ings,  the  courts  have  held  that  a  married 
woman  is  not  empowered  thereby  to 
enter  into  a  business  partnership  with 
her  husband.  Lord  v.  Parker  (1861)  3 
Allen  (Mass.)  127;  Lord  v.  Davison 
(1861)  3  Allen  (Mass.)  131;  Edwards  v. 
Stevens  (1862)  3  Allen  (Mass.)  315; 
Plumer  v.  Lord  (1863)  7  Allen  (Mass.) 
481;  Bowker  v.  Bradford  (1886)  140 
Mass.  521,  5  N.  E.  480;  Voss  v.  Sylvester 
(1909)  203  Mass.  233,  89  N.  E.  241.  In 
Lord  v.  Parker  (1861)  3  Allen  (Mass.) 
127,  the  court  expounded  its  theories  re- 
garding these  statutes  as  follows :  "They 
are  in  derogation  of  the  common  law, 
and  certainly  are  not  to  be  extended  by 
construction.  And  we  cannot  perceive 
in  them  any  intention  to  confer  upon  a 
married  woman  the  power  to  make  any 
contract  with  her  husband,  or  to  convey 
to  him  any  property,  or  receive  any  con- 
veyance from  him.  The  power  to  form 
a  copartnership  includes  the  power  tu 
create  a  community  of  property,  with  a 
joint  power  of  disposal,  and  a  mutual 
liability  for  the  contracts  and  acts  of 
all  the  partners.  To  enter  into  a  part- 
nership in  business  with  her  husband 
would  subject  her  property  to  his  con- 
trol in  a  manner  hardly  consistent  with 
the  separation  which  it  is  the  purpose  of 
the  statute  to  secure,  and  might  subject 
her  to  an  indefinite  liability  for  his  en- 
gagements. The  property  invested  in 
such  an  enterprise  would  cease  to  be  her 
'sole  and  separate'  property.  The  power 
to  arrange  the  terms  of  such  a  contract 
would  open  a  wide  door  to  fraud  in  rela- 
tion to  the  property  of  the  husband. 
The  property  which  a  married  woman 
may  acquire  and  dispose  of  by  Stat. 
1857,  includes  such  as  may  come  to  her 
'by  gift  of  any  person  except  her  hus- 
band,' clearly  indicating  that  a  gift  from 
him  was  not  to  be  recognized  as  creating 
any  title  to  property  in  her.  If  she 
could  contract  with  her  husband,  it 
would  seem  to  follow  that  she  could  sue 
him  and  be  sued  by  him.  How  such 
suits  could  be  conducted,  with  the  inci- 
dents in  respect  to  discovery,  the  right 
of  parties  to  testify,  and  to  call  the  op- 
posite party  as  a  witness,  without  inter- 
fering with  the  rule  as  to  private  com- 
munications between  the  husband  and 
wife,  it  is  not  easy  to  perceive;  and  the 
consequences  which  would  follow  in  re- 
spect to  process  for  the  enforcement  of 
rights  fixed  by  a  judgment,  arrest,  im- 
prisonment, charges  of  fraud,  proceed- 
ings in  invitum  under  the  insolvent  laws, 
and  the  like,  are  not  of  a  character  to  be 
readily  recouciled  with  the  marital  rela- 
tion.   We  cannot  suppose  that  an  altera- 
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tion  iu  the  law  involving  such  moment- 
ous results,  and  a  change  so  radical, 
could  have  been  contemplated  by  the  leg- 
islature without  a  much  more  direct  and 
clear  manifestation  of  its  will." 

And  in  Washington,  where,  by  the 
Statutes  of  1881,  a  married  woman  is 
given  full  right  over  her  property,  and 
all  civil  disabilities  not  imposed  upon 
the  husband  are  removed,  including  the 
right  to  manage,  lease,  sell,  etc.,  her  sep- 
arate property  to  the  same  extent  and 
in  the  same  manner  that  her  husband 
can  property  belonging  to  him,  and  the 
right  to  contract  and  incur  liability  to 
the  same  extent  and  in  the  same  manner 
as  if  she  were  unmarried,  it  has  been 
held  that  a  married  woman  cannot  enter 
into  a  business  partnership  with  her  hus- 
band, the  theory  being  that  it  was  not 
the  intent  of  the  legislature  to  allow 
husband  and  wife  to  become  partners. 
Board  of  Trade  v.  Hayden  (1892)  4 
Wash.  263,  16  L.R.A.  530,  31  Am.  St. 
Rep.  919,  30  Pac.  87,  32  Pac.  224.  In 
this  connection  the  court,  among  other 
thin^,  said :  "The  purpose  of  the  act 
seems  to  be  to  set  her  free  from  all  influ- 
ence or  dominion  of  her  husband  in  so 
far  as  her  property  rights  are  concerned, 
and  leave  her  to  manage,  control,  and 
dispose  of  them  as  she  pleases,  whether 
to  her  gain  or  loss.  .  .  .  Counsel  for 
respondents  contend  that,  as  it  is  the 
evident  purpose  of  these  provisions  to 
emancipate  the  wife  from  the  control  of 
the  husband,  and  to  enfranchise  her  with 
the  power,  denied  to  her  under  the  com- 
mon law,  to  acquire,  hold,  enjoy,  and 
dispose  of  property,  and  do  business  on 
her  own  account  as  freely  as  he  can,  or 
even  more  freely  than  he  can,  under  the 
same  act,  it  must  follow  that  she  can 
enter  into  a  contract  of  partnership  in 
all  the  ways,  and  with  all  the  liabilities, 
that  her  husband  can,  and  that  unless 
she  is  permitted  and  held  to  be  able  to 
enter  into  the  same  contracts  with  him 
that  she  can  with  others,  she  is  deprived 
of  the  full  measure  of  liberty  which  the 
law  intends  to  confer  upon  her.  .  .  . 
In  the  foreground  of  the  discussion  is 
placed  the  proposition  that  the  purpose 
of  the  statute  is  to  free  the  wife  from 
the  control  and  influence  of  her  husband, 
and  to  relieve  her  property  from  his 
debts  and  management ;  but  the  next  fol- 
lowing suggestion,  that  unless  she  can 
become  his  partner  she  will  not  be 
wholly  free,  if  yielded  to,  will  place  her 
and  her  property  within  touch  of  the 
very  dangers  which  it  is  sought  in  the 
first  place  to  withdraw  her  from.  Her 
improvident  husband,  by  the  most  ordi- 
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nary  persuasion,  or  by  his  mere  declara- 
tion, made  in  her  presence,  as  in  the  case 
at  bar,  could,  in  spite  of  her,  unless  she 
assumed  a  hostility  which  would  endan- 
ger the  continuance  of  the  marriage  re- 
lation, waste  and  dissipate  her  entire 
estate,  and  thus  the  very  purpose  which, 
it  seems  to  us,  stands  out  the  most 
clearly  in  the  act  in  question,  i.  e.,  to 
secure  her  protection  in  the  management 
and  enjoyment  of  her  estate,  would  be 
defeated."  But  in  the  subsequent  Wash- 
ington case  of  Elliott  v.  Hawley  (1904) 
34  Wash.  585,  101  Am.  St.  Rep.  1016,  76 
Pac.  93,  the  court  seemingly  limited  the 
doctrine  of  the  Seattle  Board  of  Trade 
Case  to  instances  calling  for  the  protec- 
tion of  the  wife's  property  as  against 
debts  incurred  by  the  husband,  holding 
in  the  instant  case  that  profits  earned  by 
the  wife's  separate  property  in  a  part- 
nership enterprise  belonged  to  her,  and 
could  not  be  subjected  to  the  payment  of 
her  husband's  separate  debts. 

And  under  Arkansas  statutes  entitling 
a  married  woman  to  hold  separate  prop- 
erty and  to  transfer  same,  and  to  carry 
on  any  trade  or  business,  and  to  hold 
earnings  as  separate  property,  it  has 
been  held  that  a  married  woman  cannot 
form  a  business  partnership  with  her 
husband.  Gilkerson-Sloss  Commission 
Co.  V.  Salinger  (1892)  56  Ark.  -294,  16 
L.R.A.  526,  35  Am.  St.  Rep.  105, 19  S.  W. 
747.  In  this  case  the  ruling  was  made 
in  view  of  the  legal  unity  and  identity 
of  the  husband  and  wife  at  common  law 
and  the  wife's  incapacity  to  sue  the  hus- 
band at  law,  and  court  rulings  incapaci- 
tating the  wife  to  contract  with  her  hus- 
band; but  a  strong  dissent  was  recorded 
upon  the  ground  that  the  statutes 
clothed  a  married  woman  as  respects  her 
separate  estate  with  all  the  powers  of  a 
single  woman,  the  assigned  reason  being 
that  "whatever  law  can  be  appealed  to 
as  authorizing  her  to  form  a  partnership 
with  any  person  is  without  limitation  or 
restrictions  as  to  the  person  with  whom 
she  may  form  it;  and  that,  as  it  confers 
a  power  without  restriction  in  that  re- 
spect, it  can  be  held  to  exclude  the  hus- 
band only  by  a  system  of  judicial  con- 
struction which  seems  to  me  to  be  legis- 
lation,— and  that  toward  restraining  the 
power  vested  under  an  act  which  is 
highly  remedial,  and  expressly  calls  for 
a  liberal  construction."  And  for  a  con- 
clusion contrary  to  that  reached  by  the 
majority  of  the  court  in  the  Gilkerson- 
Sloss  Commercial  Co.  Case,  based  upon 
a  construction  of  the  Arkansas  statutes 
by  the  Mississippi  supreme  court,  see 
Toof  V.  Brewer   (1888)   96  Miss.  19,  3 
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So.  571,  wherein  the  court  reasoned  as 
follows:  "We  find  it  difficult  to  con- 
ceive of  any  public  policy  that  would 
prevent  the  formation  of  a  partnership 
between  the  husband  and  wife  in  a  state 
in  which  her  individuality  is  so  com- 
pletely provided  for  as  to  her  dealings 
with  others.  If  she  may  engage  in  trade, 
and,  as  an  incident  thereto,  may  enter 
into  partnership  with  others,  why  may 
she  not  form  that  relation  with  her  hus- 
band t  If  it  be  said,  as  by  the  supreme 
court  of  Massachusetts,  that  the  power 
is  not  expressly  conferred,  the  reply  is 
that  neither  is  it  as  to  third  persons; 
and  yet  it  is  held  that  with  such  third 
persons  she  may  make  such  contract. 
.  .  .  The  power  springs  as  an  incident 
from  the  recognition  by  law  of  her  sep- 
arate existence,  and  from  the  capacity 
given  her  to  engage  in  trade.  A  mar- 
ried woman  could  not  at  common  law 
contract  either  with  her  husband  or  a 
third  person,  for  her  existence  apart 
from  his  was  not  recognized.  He  and 
she  were  by  that  law  one,  and  he  was 
that  one.  But  by  the  statute  her  indi- 
viduality is  preserved.  She  is  one,  and 
the  husband  is  one.  Each  has  the  ca- 
pacity to  contract.  Both  may  desire  to 
contract.  Partnership  is  a  lawful  sub- 
ject-matter of  contract,  and  there  is 
nothing,  in  the  law  which,  either  ex- 
pressly or  by  necessary  implication,  for- 
bids them  from  contracting.  If  we  re- 
flect upon  the  extent  of  the  changes 
wrought  by  the  Constitution  and  stat- 
utes, that  they  withdraw  from  the  hus- 
band the  ownership,  control,  disposition, 
and  enjoyment  of  the  wife's  estate;  that 
the  same  are  secured  to  her  as  though 
she  were  a  feme  sole;  that  the  right  to 
her  personal  services  and  the  fruits  of 
her  labor  are  denied  to  him,  and  given  to 
her;  that  her  will  is  freed  from  the 
dominion  of  his  as  to  all  property 
rights;  that  she  may,  without  his  con- 
sent, enter  into  the  closest  business  rela- 
tions with  third  persons;  and  if  we  add 
to  this  the  declaration  of  the  statute  that 
the  changes  it  has  wrought  shall  not  be 
restrained  by  the  rule  of  construction 
that  is  ordinarily  applied  to  statutes  in 
derogation  of  the  common  law,  there 
seems  to  be  but  little  force  in  the  sug- 
gestion that,  by  implication,  a  disability 
as  to  business  transactions  and  contracts, 
springing  from  the  common-law  motion 
of  the  unity  of  the  husband  and  wife, 
still  obtains.  The  construction  put 
upon  the  words  'sole  and  separate  use,' 
'sole  and  separate  property,'  etc.,  in  the 
statute,  by  the  supreme  court  of  Massa- 
chusetts, and  by  the  supreme  court  of 
L.R.A.1916D. 


New  York  in  the  case  of  Kaufman  v. 
Schoeffel  (1885)  37  Hun  (N.  Y.)  140, 
whereby  the  conclusion  is  reached  that 
it  was  intended  to  preclude  any  con- 
tract between  husband  and  wife,  is  en- 
tirely unsatisfactory.  To  us  it  seems 
manifest  that  the  sole  purpose  of  these 
words  is  to  preclude  the  marital  rights 
of  the  husband  as  they  existed  at  com- 
mon law,  and  not  to  prevent  the  husband 
and  wife  from  associating  their  effects 
in  trade,  either  as  joint  owners  or  as 
partners.  The  property  or  estate  of  the 
wife  may  well  remain  her  'sole  and  sep- 
arate property,'  though  it  consists  of 
goods,  wares,  and  merchandise,  book  ac- 
counts, notes,  or  other  evidences  of  debt, 
owned  by  a  firm  of  which  she  and  her 
husband  are  members.  The  man  who  is 
her  partner  may  also  be  her  husband ; 
but  his  right  to  manage  and  dispose  of 
the  firm  property — his  title  and  posses- 
sion— spring  from  his  relation  as  part- 
ner, and  not  from  that  as  husband." 

And  under  a  Federal  statute  similar 
to  the  Arkansas  statute  the  same  con- 
clusion reached  in  the  Arkansas  eases 
has  been  reached  in  the  District  of 
Columbia.  Norwood  v.  Francis  (1905) 
25  App.  D.  C.  463,  4  Ann.  Cas.  865,  con- 
struing 29  Stat,  at  L.  193,  chap.  303. 
enacted  June  1st,  1896.  In  this  case  the 
court  said:  "While  the  tendency  of 
legislation  has  been  to  remove  the  dis- 
abilities of  married  women,  we  think,  in 
view  of  all  the  authorities,  that  such 
statutes  removing  such  disabilities 
should  not  be  construed  so  broadly  as  to 
permit  a  partnership  between  husband 
and  wife,  unless  the  statute  expressly 
gives  the  husband  and  wife  power  to 
contract  with  each  other  generally." 

But  the  rule  laid  down  in  the  for^[:o- 
ing  oases  is  by  no  means  of  universal 
adoption.  For  example,  in  Re  GUH>dman 
(1873)  5  Biss.  401,  8  Nat.  Bankr.  Reg. 
380,  Fed.  Cas.  No.  5,540,  the  court,  by 
way  of  obiter,  expressly  criticized  those 
cases  which  permit  a  married  woman  to 
carry  on  trade  with  her  separate  prop- 
erty, but  deny  her  the  right  to  carry  on 
a  copartnership  with  her  husband,  say- 
ing: "I  am  not  able  to  see  any  reason 
for  this  distinction.  If  a  married  woman 
may  engage  in  trade  with  her  own  means 
as  a  feme  sole,  why  may  she  not  become, 
a  partner  in  trade?  If  she  may  embark 
with  her  own  separate  means  in  general 
trade  and  merchandise,  why  say  that  she 
shall  not  have  the  same  advantage  that 
others  derive  from  uniting  their  capital 
and  skill  as  partners  t  If  she  may  con- 
tract with  her  husband  for  his  service 
as  an  agent  in  superintending  and  carry- 
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iag  on  her  business,  of  course  she  may 
contract  with  any  other  person  for  the 
same  purpose;  and  if  she  may  do  this, 
it  would  seem  more  rational  to  say  that- 
she  may  also  do  what  experience  has 
shown  is  generally  more  profitable  and 
satisfactory  in  trade,  and  that  is  to  make 
a  contract  with  some  person  who  has 
either  skUl  or  capital  or  both  to  share  in 
the  profits  and  losses  of  her  business." 

And  in  New  York,  under  Laws  of  1860, 
chap.  90,  §  2,  which  provided  that  a  mar- 
ried woman  may  bargain,  seU,  assign, 
and  transfer  her  seiiarate  personal  prop- 
erty, may  carry  on  any  trade  or  business, 
and  perform  any  labor  or  business  on 
her  sole  and  separate  account,  and  that 
her  earnings  shall  be  her  sole  and  sep- 
arate property,  it  has  been  held  that  a 
husband  and  wife  may  enter  into  a  busi- 
ness partnership,  and  that  the  wife  can- 
not escape  liability  for  firm  debts  on  the 
ground  of  coverture.  This  rule  was  ex- 
pressly laid  down  in  Suau  v.  CaSe 
(1890)  122  N.  Y.  308,  9  LJl.A.  593,  25 
N.  E.  488,  wherein  the  court,  in  discuss- 
ing the  statute  and  its  effect  upon  part- 
nership contracts  of  husband  and  wife, 
said:  "It  is  urged  that  this  language  is 
not  broad  enough  to  authorize  married 
women  to  engage  in  business  as  partners, 
or  jointly  with  others,  or  at  least  with 
their  husbands,  but  that  the  statute  sim- 
ply confers  power  on  them  to  contract 
by  themselves  and  apart  from  others. 
This  construction  is  too  narrow  and  fails 
to  express  the  evident  intent  of  the  leg- 
islature, which  was  not  to  prescribe  the 
mode  in  which  married  women  should 
carry  on  their  business,  but  to  free  them 
from  the  restraints  of  the  common  law, 
and  permit  them  to  'engage  in  business 
in  their  own  behalf  as  free  from  the  con- 
trol of  their  husbands  as  though  unmar- 
ried. Before  this  statute,  the  profits  of 
their  business  belonged  to  their  hus- 
bands, and  the  words  'sole  and  separate 
account'  were  intended  to  convey  the 
idea  that  the  beneficial  interest  of  any 
business  in  which  they  might  engage  be- 
longed to  them,  and  not  to  their  bus- 
bands.  Since  the  enactment  of  this  stat- 
ute it  has  been  held  that  husbands  and 
wives  may  legally  contract  with  each 
other  in  reference  to  their  separate  es- 
tates. .  .  .  Partners  are  the  agents 
of  each  other,  and  are  jointly  and  sev- 
erally liable  for  the  debts  of  the  firm, 
these  being  two  of  the  essential  elements 
of  a  contract  partnership.  It  being  set- 
tled that  husbands  and  wives  may  be  the 
agents  of  each  other,  and  that  they  may 
bind  themselves  by  joint  contracts  en- 
tered into  with  third  persons,  we  see  no 
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warrant  in  the  statute  for  exempting 
them  from  liability  to  creditors  for  debts 
incurred  by  firms  of  which  they  are  mem- 
bers;" Graff  v.  Kinney  (1885)  37  Hun 
(N.  Y.)  405,  affirming  (1885)  15  Abb. 
N.  C.  (N.  Y.)  397,  1  How.  Pi*.  N.  S.  59 
wherein  the  decision  was  placed  upon 
the  ground  that  since  a  husband  may  be 
the  agent  of  his  wife,  he  may  be  her 
partner  in  business;  GottscLalk  v. 
Pruss  (1885)  15  Abb.  N.  C.  (N.  Y.)  402, 
note;  and  Hook  v.  Kenyon  (1890)  55 
Hun,  598,  9  N.  Y.  Supp.  40.  And  sup- 
port is  found  for  this  rule  in  Zimmer- 
man V.  Erhard  (1879)  8  Daly  (N.  Y.) 
311,  affirmed  without  consideration  of 
this  point  in  (1880)  83  N.  Y.  74,  38  Am. 
Rep.  396.  And  see  Scott  v.  Conway 
(1874)  58  N.  Y.  619,  wherein  it  was  held 
that  a  married  woman  apparently  car- 
rying on  a  separate  business  cannot, 
when  sued  as  such,  defend  upon  the 
ground  that  she  was  in  partnership  with 
her  husband.  Noel  v.  Kinney  (1887) 
106  N.  Y.  74,  60  Am.  Rep.  423,  12  N.  E. 
351,  is  to  the  same  effect,  but  it  also 
expressly  held  that  the  conclusion  would 
not  be  otherwise,  even  assuming  that  the 
husband  and  wife  had  no  right  to  enter 
into  a  poi'tnership.  But  several  of  the 
earlier  New  York  decisions  laid  down  a 
contrary  rule,  the  theory  generally 
adopted  being  that  the  phrase  "on  her 
sole  and  separate  account"  referred  back 
and  qualified  the  words  "trade,  business, 
labor,  or  services,"  and  therefore  that 
the  common-law  disability  was  not  so 
destroyed  as  to  enable  a  married  woman 
to  engage  in  a  business  copartnership 
undertaking  with  her  husband,  but 
rather  that  the  statute  merely  permitted 
her  to  carry  on  a  business  separate  from 
her  husband.  The  following  cases  an- 
nounced such  to  be  the  law:  Boyle's 
Estate  (1864)  Tucker  (N.  Y.)  4,  holding 
that  the  act  of  1860  did  not  permit  a 
married  woman  to  form  a  business  part- 
nership with  her  husband,  as  the  statute 
related  to  business  carried  on  by  a  wife, 
separate  from  her  husband ;  Noel  v.  Kin- 
ney (1885)  15  Abb.  N.  C.  (N.  Y.)  403; 
Jacquin  v..Jacquin  (1885)  15  Abb.  N.  C. 
(N.  Y.)  408,  note;  Kaufman  v.  Schoef- 
fel  (1885)  37  Hun  (N.  Y.)  140;  Lowen- 
stein  V.  Salinger  (1891)  62  Hun,  622, 
42  N.  Y.  S.  R.  414,  17  N.  Y.  Supp.  70; 
Chambovet  v.  Cagney  (1873)  3  Jones  & 
S.  (N.  Y.)  474.  And  see  Hendricks  v. 
Isaacs  (1889)  117  N.  Y.  411,  6  L.R.A. 
559,  15  Am.  St.  Rep.  524,  22  N.  E.  1029. 
However,  all  of  the  New  York  cases 
which  hold  that  a  husband  and  wife  can- 
not enter  into  a  business  partnership 
under   the  New   York   statute  of   1860 
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must  be  regarded  as  overruled  by  the  de- 
cision in  Suau  v.  CafEe  (N.  Y.)  supra. 
In  fact,  that  decision  expressly  over- 
rules Chambovet  v.  Cagney  (1873)  3 
Jones  &  S.  (N.  Y.)  474,  and  the  case  of 
Hendricks  v.  Isaacs  (N.  Y.)  supra,  was 
relied  upon  in  the  dissenting  opinion  in 
the  Suau  Case,  so  that  that  decision  was 
probably  taken  into  consideration  by  the 
majority  of  the  court  in  reaching  its 
conclusion.  And  so  far  as  New  York 
is  concerned,  the  question  was  abso- 
lutely settled  by  an  amendment  enacted 
in  1892,  by  the  terms  of  which  a  mar- 
ried woman  may  contract  with  her  hus- 
band or  any  other  person  as  though  she 
were  unmarried,  except  with  respect  to 
dissolution  of  marriage  and  relief  from 
liability  for  support. 

And  in  Mississippi,  where,  by  the 
Code  of  1880,  reincorporated  in  the  Code 
of  1906,  §  2517,  all  disabilities  of  mar- 
ried women  were  removed  and  they  were 
given  equal  power  of  a  feme  sole  to  ac- 
quire and  own  property,  to  convey  it,  to 
make  all  sorts  of  contracts,  and  to  sue' 
and  be  sued,  it  has  been  held  that  a  hus- 
band and  wife  may  enter  into  a  business 
partnership,  and  that  the  separate  estate 
of  the  wife  is  liable  for  partnership 
debts.  Jones  v.  Jones  (1911)  99  Miss. 
600,  55  So.  361,  citing  Toof  v.  Brewer 
(1909)  96  Miss.  19,  3  So.  571,  and  rely- 
ing upon  the  arguments  therein  ad- 
vanced, and  which  are  quoted  supra  in 
the  paragraph  dealing  with  the  Arkansas 
statute. 

In  Alabama,  where,  by  statute,  a  mar- 
ried woman  is  entitled  to  her  earnings 
and  to  the  control  and  management  of 
her  separate  estate,  and  to  contract  with 
her  husband,  she  may  form  a  partner- 
ship with  him  as  with  any  other  person, 
so  as  to  render  herself  liable  as  a  part- 
ner. Schlapback  v.  Long  (1889)  90  Ala. 
525,  8  So.  113;  Belser  v.  Tuscumbia  Bkg. 
Co.  (1894)  105  Ala.  514,  17  So.  40; 
Compton  v.  Smith  (1897)  120  Ala.  233, 
25  So.  300. 

And  in  Ontario,  by  virtue  of  a  mar- 
ried woman's  property  act  (Ont.  R«v. 
Stat.  1897,  chap.  163,  §  3,  subsec.  2),  a 
married  woman  can  in  all  respects  and 
for  all  purposes  contract  with  her  bus- 
band  as  if  she  were  a  feme  sole,  and 
every  contract  made  by  her  is  deemed 
to  be  made  with  respect  to  and  to  bind 
her  separate  property;  wherefore  she  is 
entitled  to  enter  into  a  business  partner- 
ship with  her  husband,  and  when  such  a 
partnership  is  registered,  as  provided  by 
statute,  she  cannot  set  up  incapacity  to 
enter  into  same,  so  as  to  relieve  her  sep- 
flrate  estate  from  liability  for  partner- 
L.K.A.1916D. 


ship  obligations.  Gibson  v.  Lie  Temps 
Publication  Co.  (1904)  8  Ont  L.  Rep. 
709,  5  Ont.  Week.  Rep.  4. 

So,  in  Ohio,  it  seems  that  a  husband 
and  wife,  by  virtue  of  statutes  enacted 
in  1884  and  1887,  which  permit  them  to 
contract  with  each  other,  may  enter  into 
a  business  partnership.  See  First  Nat. 
Bank  v.  Rice  (1900)  22  Ohio  C.  C.  183, 
12  Ohio  C.  D.  121,  as  set  out  supra.  But 
that,  previous  to  1884,  such  a  partner- 
ship could  not  be  formed,  see  Payne  v. 
Thompson  (1886)  44  Ohio  St.  192,  5  N. 
E.  654.  But  see  Fisher  v.  McMahon 
(1878)  4  Ohio  Dec.  Reprint,  87,  wherein 
it  was  held  that  the  separate  property 
of  a  married  woman  engaged  in  a  copart- 
nership with  her  husband  was  liable  lor 
goods  sold  the  firm. 

And  in  England,  under  the  married 
women's  property  act  1882,  §  1  (44  &  46 
Yict.  chap.  75),  which  enacted  that  a 
"married  woman  shall  be  capable  of  en- 
tering into  and  rendering  herself  liable 
in  respect  of  and  to  the  extent  of  tier 
separate  property  on  any  contract,  and 
of  suing  and  being  sued  either  in  con- 
tract or  in  tort  or  otherwise  in  all  re- 
spects as  if  she  were  a  feme  sole,"  a 
married  woman  may  become  a  partner 
either  with  her  husband  or  with  others. 
22  Laws  of  England  (Halsbury)  20.  And 
see  opinion  of  Williams,  J.,  in  Re  Helsby 
(1893)  63  L.  J.  Q.  B  .  N.  S.  (Eng.)  261. 

And  in  Iowa,  where  the  statutes  give 
to  married  women  the  right  to  acquire, 
own,  and  dispose  of  property  in  the  same 
manner  and  to  the  same  extent  that  their 
husbands  may  do,  and  to  make  contracts 
and  incur  liabilities  enforceable  against 
them  the  same  as  if  they  were  unmarried, 
it  has  been  expressly  held  that  a  hus- 
band and  wife  may  enter  into  a  business 
partnership.  Hoaglin  v.  Henderson 
(1903)  119  Iowa,  720,  61  L.R.A.  756,  97 
Am.  St.  Rep.  335,  94  N.  W.  247. 

In  Illinois,  where  the  statutes  provide 
that  a  contract  may  be  made  by  a  wife 
as  if  she  were  unmarried,  except  that 
she  may  not  enter  into  or  carry  on  a 
business  partnership  without  the  eon- 
sent  of  her  husband,  it  was  held  that 
husband  and  wife  may  form  a  business 
partnership.  Heyman  v.  Hevman  (1904) 
210  m.  524,  71  N.  E.  591,  affirming 
(1903)  110  111.  App.  87;  Dressel  v.  Lons- 
dale (1892)  46  HL  App.  464;  Farwell  v. 
Kinkead  (1873)  1  Am.  K  Rec.  533,  Fed. 
Cas.  No.  7,824,  as  set  out  in  Harris,  Ct)n- 
tracts  of  Married  Women,  p.  466.  ■  And 
see  Re  Kinkead  (1873)  3  Biss.  405,  Fed. 
Cas.  No.  7,824,  wherein,  in  holding  that 
a  firm  composed  of  husband  and  wife 
could  be  adjudged  bankrupt,  and  that 
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where,  by  statute,  as  in  Illinois,  a  mar- 
ried woman  is  given  full  control  of  her 
property  owned  by  her  at  the  time  of 
her  marriage,,  or  whi«h  was  acquired 
during  coverture  from  any  person  other 
than  her  husband,  she,  having  such 
separate  property,  may  enter  into  a 
partnership  with  her  husband,  the  court 
said  that  it  could  "see  nothing  in 
the  relation  of  husband  and  wife  which 
would  prevent  the  wife  from  being  her 
husband's  partner  in  business  if  she 
could  be  a  partner  with  any  other  per- 
son." 

In  Indiana,  where,  by  statutes  enacted 
in  1881,  all  legal  disabilities  of  married 
women  are  abolished  except  with  respect 
to  becoming  a  surety  and  mortgaging 
and  transferring  real  property,  and 
they  were  given  the  right  to  trade  as  if 
unmarried,  the  rule  is  that  a  married 
woman  may  enter  into  a  business  part- 
nership with  her  husband.  Anderson  v. 
Citizens'  Nat.  Bank  (1906)  38  Ind.  App. 
190,  76  N.  E.  811.  But  see  Haas  v.  Shaw 
(1883)  91  Ind.  384,  46  Am.  Rep.  607, 
wherein  it  was  held  that,  under  the  In^ 
diana  Statutes  of  1879,  but  which  were 
practically  the  same  as  those  above  re- 
feiTed  to,  a  wife  could  not  legally  form 
a  business  partnership.  This  case,  how- 
ever, was  held  in  Conant  v.  National 
State  Bank  (1889)  121  Ind.  323,  22  N.  E. 
250,  set  out  supra,  not  to  state  the  law 
under  the  statute  of  1881,  and  therefore 
the  Anderson  Case  must  be  regarded  as 
laying  down  the  present  Indiana  law. 

And  in  Missouri,  under  a  statute  (Rev. 
Stat.  1879,  §  3296)  which  provided  that 
any  personal  property  of  a  married 
woman  shall  be  and  remain  her  separate 
property  and  under  her  sole  control,  it 
nas  been  held  that  a  married  woman 
must  necessarily  have  the  power  to  con- 
tract with  respect  to  such  property,  and 
that  consequently  she  could  enter  into  a 
business  partnership  with  her  husband. 
Dunifer  v.  Jecko  (1885)  87  Mo.  282; 
Macks  V.  Columbia  Theatre  Co.  (1900) 
861  Mo.  App.  224.  And  the  decision  in 
Plummer  v.  Trost  (1884)  81  Mo.  425, 
seems  to  be  to  the  same  effect.  See  also 
Niemeyer  v.  Niemeyer  (1897)  70  Mo. 
App.  609. 

In  Pennsylvania,  under  a  statute  (act 
of  June  8,  1893,  P.  L.  344)  giving  mar- 
ried women  practically  the  same  rights 
with  respect  to  trade  and  contracting  as 
were  enjoyed  by  femes  soles,  it  has  been 
held  that  a  husband  and  wife  may  form 
a  commercial  partnership.  Italo-French 
Produce  Co.  v.  Thomas  (1906)  31  Pa.. 
Super.  Ct.  503.  And  a  married  woman 
empowered  to  contract  as  a  feme  sole  is 
a  person  within  the  meaning  of  a  stat- 
L.R.A.1916D. 


ute  which  requires  not  less  than  three 
persons  to  unite  in  forming  a  limited 
partnership.  Bernard  &  L.  Mfg.  Co.  v. 
Packard  &  Calvin  (1894)  12  C.  C.  A.  123, 
28  TJ.  S.  App.  84,  64  Fed.  309,  constru- 
ing Pa.  act  June  2,  1874,  and  holding 
that  two  men  and  their  wives  could  form 
such  a  partnership  under  the  statute. 

So,  in  Kentucky,  where  the  statute 
merely  empowers  a  married  woman  to 
trade  as  a  feme  sole,  it  has  been  held 
that  a  feme  covert  may  form  a  business 
partnership  with  her  husband.  Louis- 
ville &  N.  R.  Co.  V.  Alexander  (1894)  16 
Ky.  L.  Rep.  306,  27  S.  W.  981.  In  this 
case  it  was  contended  that  the  statute 
only  enlarges  the  power  of  a  married 
woman  as  to  others  than  the  husband, 
but  the  court  held  that  at  least  as  to 
dealings  with  a  stranger  the  wife  could 
not  say  that  she  was  interested  in  the 
business  venture  with  her  husband,  and 
that  her  property  was  pledged  to  the  pay- 
ment of  partnerhip  debts,  and  then  es- 
cape liability  on  the  plea  that  the  peace 
and  quiet  of  domestic  life  rendered  it 
impolitic  for  husbands  and  wives  to  form 
such  business  relations. 

And  in   Georgia,  where   the  statutes 
I  have  gone  far  toward  emancipation  of 
.  married  women   (provisions  not  report- 
ed), it  has  been  expressly  held  that  a 
j  feme  covert  may  enter  into  a  partner- 
]  ship"  with    her    husband.      Bumev    v. 
I  Savanhah  Grocery  Co.  (1896)  98  Oa.'  711, 
58  Am.  St.  Rep.  342,  25  S.  E.  915,  where- 
in the  court  said  that  "after  a  careful 
examination  of  all  our  statutes  and  many 
decisions  we  have  reached  the  conclu- 
sion that  there  is  no  law  or  public  policy 
in  Georgia  which  forbids  such  a  partner- 
ship, provided  always  it  is  bona  fide  and 
actual,  and  not  merely  colorable"  and, 
continuing,  quoted  from  an  earlier  Geor- 
gia case  on  an  analogous  question  as  fol- 
lows:     "There    is   nothing   contrary    to 
public  policy  in  allowing  husband  and 
wife  to  unite  their  joint  credit  in  proenr- 
iBg   the   means   of  supplying  joint   re- 
sources in  the  shape  of  a  home,  or  a 
place  of  business  from  which  to  derive 
an  income  for  the  support  of  the  family. 
Very  often  it  would  contribute  to  the 
well-being  and  prosperity  of  both  and  to 
the  permanent  g^ood  of  the  family.    No 
doubt  such  a  power  can  be  abused  and 
misapplied,  but  this  is  no  reason  for  not 
I  recognizing  its  existence,  or  why  the  law 
I  should  not  tolerate  it,  if,  on  the  whole, 
I  its  results  are  beneficial  rather  than  per- 
!  nicious.     At   all   events,   we   think    the 
I  power  exists  at  present  under  our  law." 
:  And  the  following  later  Georgia  cases 
i  adopt  the  same  rule  without  question: 
I  Ellis  V.  Ellis  (1896)  99  Gs.  490,  27  S.  E. 
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740;  Vizard  v.  Moody  (1904)  119  Oa. 
918,  47  S.  E.  348;  Morrison  v.  Dickey 
(1905)  122  Ga.  353,  69  L.R.A.  87,  50  S.  E. 
175;  Butler  v.  Frank  (1910)  7  Oa.  App. 
655,  67  S.  E.  884. 

And  in  Oregon  it  seems  that  a  part- 
nership between  a  husband  and  wife  is 
valid.  At  least,  such  an  inference  may 
be  drawn  from  the  case  of  Snell  v.  Stone 
(1892)  23  Or.  327,  31  Pac.  663.  But  see 
the  early  case  of  Knott  v.  Knott  (1876) 
6  Or.  142,  wherein  it  was  said  that  a 
married  woman  could  not  be  a  member 
of  a  partnership. 

In  Vermont,  where,  by  statute,  a  mar- 
ried woman  may  make  contracts  with 
any  person  other  than  her  husband,  and 
bind  herself  and  her  separate  property 
as  if  she  were  unmarried,  except  that  she 
cannot  become  surety  for  her  husband's 
debts,  it  has  been  held  that  a  married 
woman  forming  a  business  partnership 
with  her  husband  is  liable  to  third  per- 
sons for  partnership  obligations,  al- 
though, as  between  the  husband  and 
wife,  the  partnership  agreement  could 
not  be  enforced.  Lane  v.  Bishop  (1893) 
65  Vt.  575,  27  Atl.  499. 

By  the  Spanish  and  Mexican  law  hus- 
band and  wife  can  enter  into  a  valid 
business  partnership.  Fuller  v.  Fergu- 
son (1864)  26  CaL  546,  and  the  authori- 
ties cited  therein. 

But  where,  as  in  Connecticut,  the 
statutes  require  certain  affirmative  acts 
as  a  condition  precedent  to  the  control 
by  a  married  woman  of  her  separate 
property,  it  has  been  held  that  failure  to 
comply  with  such  statutory  provisions 
bars  a  woman  from  entering  into  a  part- 
nership with  her  husband,  and  therefore 
that  she  cannot  be  held  liable  as  a  sur- 
viving partner  upon  his  death.  Barlow 
Bros.  Co.  V.  Parsons  (1901)  73  Conn.  696, 
49  Atl.  205,  construing  and  applying 
Connecticut  Gen.  Stat.  §§  2796-2798,  in 
force  in  1877. 

Zilablllty  notwithstandliig  lack  of  ca- 
pacity to  form  partnership. 

But  even  though  a  married  woman 
cannot  lawfully  enter  into  a  partnership, 
it  has  been  held  that  coverture  cannot 
be  set  up  to  defeat  an  action  against  a 
partnership  of  which  a  married  woman 
is  a  member  where  the  action  is  brought 
against  the  partnership  by  its  firm  name, 
without  naming  the  individual  partners, 
as  in  such  case,  at  least,  in  the  absence 
of  statute,  partnership  property  only  is 
affected,  and  no  personal  liability  of  the 
married  female  partner  is  raised.  Yar- 
brough  V.  Bush  (1881)  69  Ala.  170; 
Leinkauff  v.  Frenkle  (1885)  80  Ala.  136; 
Rabitte  v.  Orr  Bros.  (1887)  83  Ala.  185, 
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3  So.  420;  Le  Grand  v.  Eufaula  Nat 
Bank  (1886)  81  Ala.  123,  60  Am.  Rep. 
140,  1  So.  460;  O'Neil  v.  Birmingham 
Brewing  Co.  (1892)  101  Ala.  383,  13  So. 
576;  Belser  v.  j?uscumbia  Bkg.  Co. 
(1894)  105  Ala.  514, 17  So.  40. 

And  in  some  other  instances  where  a 
married  woman  who  could  not  lawfully 
enter  into  a  business  partnership  has  at- 
tempt«d  to  do  so,  the  partnership  has 
been  sustained  for  some  purposes.  Thus, 
it  has  been  held  that  the  rule  of  inca- 
pacity is  for  her  benefit,  and  cannot  be 
set  up  by  others  to  her  disadvantage  and 
their  own  gain.  Silveus  v.  Porter  (1873) 
74  Fa.  448  (holding  that  the  husband's 
creditors  could  not  set  up  her  disability 
80  as  to  subject  partnership  earnings  to 
the  husband's  debts) ;  Carter  Merchan- 
dise Co.  V.  Dickson  (1893)  39  S.  C.  433. 
17  S.  E.  996  (holding  that  coverture  is 
a  personal  privilege  of  a  married  woman. 
and  that  a  debtor  cannot  resist  the  ac- 
tion of  a  partnership,  his  creditor,  by 
proof  that  one  of  the  members  is  a  mar- 
ried woman) ;  Horneffer  v.  Duress  (1861 ) 
13  Wis.  604  (holding  that  one  who  had 
converted  property  of  a  partnership 
consisting  of  a  married  woman  and  her 
husband  could  not  defend  an  action  on 
the  ground  that  the  partnership  was 
illegal,  inasmuch  as  a  married  woman 
could  not  lawfully  enter  into  a  partner- 
ship. And  therefore  it  is  immaterial 
whether  one  dealing  with  a  partnership 
had  notice  that  one  of  the  parties  is  a 
married  woman.  Collins  v.  Hall  (1899) 
55  S.  0.  336,  33  S.  E.  466. 

And  in  Florida,  where  a  married 
woman's  disability  of  coverture  is  re- 
moved merely  to  the  extent  that  she  may 
assume  an  obligation  for  the  purchas^e 
price  of  property,  which  may  be  en- 
forced out  of  her  separate  estate,  while 
she  cannot  become  charged  for  obliga- 
tions or  debts  created  by  her  copartner, 
she  may,  by  her  own  act,  and  upon  her 
sole  credit,  purchase  merchandise  for  a 
mercantile  firm  in  which  she  has  an  in- 
terest, so  as  to  render  her  separate  prop- 
erty subject  to  a  suit  in  equity  for  the 
purchase  price  of  such  goods.  Nadrl  v. 
Weber  Bros.  Shoe  Co.  ante,  1230. 

And  that  in  Tennessee,  where  neither 
the  property  of  a  married  woman  em- 
barked in  a  partnership  nor  her  other 
separate  property  is  liable  for  partner- 
ship obligations  unless  she  has  entered 
into  an  express  contract  that  such  in- 
terest or  property  shall  be  bound  for  the 
particular  debt  with  which  it  is  sought 
to  be  charged,  such  property  is  liable  if 
she  made  such  an  express  contract,  see 
Theus  V.  Dugger  (1893)  93  Tenn.  41,  23 
S.  W.  135.  G.  J.  C 
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IOWA  SX;PREM£  COI/RT. 

SIOUX   CITY   FOUNDRY  ft   MANUFAC- 
TURING COMPANY 

V. 

W.  6.  MERTEN  et  aL 

H.  C.  McNElL  et  al.,  Cross  Petitioners, 
Appts. 

(—  Iowa,  — ,  ie«  N.  W.  387.) 

Mechanics'  liens  —  application  of  pay- 
ment '—  release  of  other  lien. 

1  A  niatfi  Ulmau  cannot,  by  applying 
money  paid  hi^i  by  a  building  contractor, 
wlio  liad  received  it  on  account  of  a  par- 
ticular job,  upon  accounts  against  the  con- 
tractor, arising  out  of  other  jobs,  retain  a 
lien  against  the  building  upon  account  of 
which  the  monev  was  paid,  although  he  acts 
in  ignorance  of  the  source  of  the  money, 
and  by  his  application  of  payment  releases 
his  lien  on  the  property  upon  account  of 
which  the  application  is  made. 
For  other  cases,  see  Mechanics'  Liens,  VI.  in 

Dig.  t-32  K.  8. 
Payment  —  contractor  to  materialman 

—  application. 

2.  A  contractor  made  a  party  to  a  suit 
lo  foreclose  a  lien  in  favor  of  a  material- 
man upon  the  building  of  the  owner  cannot 
(U-fpat  recovery  against  himself  because  he 
had  paid  over  to  the  materialman  money 
'cceived  from  the  owner  on  account  of  the 
building,  without  direction  as  to  its  appli- 
cation, and  the  latter  had,  contrary  to  the 
rights  of  the  building  owner,  applied  it  to 
claims  against  the  contractor,  arising  on 
account  of  other  buildings  which  he  was 
constructing. 
For  other  cases,  see  Payment,  IV.  in  Dig. 

l-ot  N.  8. 

(February  18,  1916.) 

A  PPEAL  by  cross  petitioners  McNeil 
^ \  from  a  judgment  of  the  District  Court 
for  Woodbury  County  in  their  favor  for 
less  than  the  amount  of  their  claim,  in  a 
suit  to  foreclose  a  mechanics'  lien.  Modi- 
fled  and  affirmed. 

TIic  facts  are  stated  in  the  opinion. 

Messrs.  Marks  &  Marks,  for  appellants: 

The  general  rule  as  to  application  of  pay- 
ments governs  payments  made  to  material- 
men by  contractors  in  cases  arising  under 
the  foreclosure  of  mechanics'  liens. 

Chicago  Lumber  Co.  v.  Woods,  53  Iowa, 


Note.  —  As  to  application  of  payments 
made  by  contractor  to  subcontractor  or  ma- 
terialmen, as  between  jobs  of  different  own- 
ers, see  annotation  following  this  case, 
post.  12.54. 
L.R.A.1916D. 


654,  5  N.  W.  715;  Jefferson  r.  Church  of 
St.  Matthew,  41  ^klinn.  392,  43  N.  W.  75; 
Waterman  v.  Younger,  49  Mo.  413;  Smith 
v.  Wilcox,  44  Or.  323,  74  Pac.  710,  75  Pae. 
710;  First  Presby.  Church  v.  Santy,  52 
Kan.  462,  34  Pac.  974;  Wilson-Reheis- 
Rolfes  Lumber  Co.  v.  Ware,  158  Mo.  App. 
179,  138  H.  W.  690;  Dey  v.  Anderson,  30 
N.  J.  L.  199;  Christnot  v.  Montana  Gold 
ft  8.  Min.  Co.  1  Mont.  44;  Thacker  v.  Bui 
lock  Lumber  Co.  140  Ky.  4«3,  131  S.  W. 
272;  Heim  v.  Elliott,  66  Wash.  361,  119 
Pae.  826;  Sheppard  v.  Steele,  43  N.  Y.  60, 
3  Am.  Rep.  660;  W.  H.  Pipkorn  Co.  v. 
E^rangelical  Lutheran  St.  Jaeobi  Soc.  144 
Wis.  501,  129  N.  W.  617;  Green  Bay  Lum- 
ber Co.  T.  Thomas,  106  Iowa,  425,  76  N.  W. 
749. 

The  $300  payment  was  applied  by  McNeil 
ft  Son  exactly  as  Merten  directed,  and  a& 
McNeil  &  Son  intended  to  make  it,  and  the 
credit  could  not  thereafter  be  changed  ex- 
cept by  their  mutual  action,  and  then  onl>' 
when  the  rights  of  third  persons  would  not 
be  prejudiced. 

Chicago  Lumber  Co.  v.  Woods,  53  Iowa. 
554,  6  N.  W.  715;  Green  Bay  Lumber  Co. 
V.  Thomas,  106  Iowa,  426,  76  N.  W.  749: 
Sehallert-Ganalil  Lumber  Co.  v.  Neal,  91 
Cal.  362,  27  Pac.  744;  Orr  v.  Nagle,  87 
Hun,  12,  33  N.  Y.  Supp.  879;  Sheppard  v. 
Steele,  43  N.  Y.  60,  3  Am.  Rep.  660;  City 
Coal  ft  Wood  Co.  v.  New  Britain  Institute, 
77  Conn.  715,  59  Atl.  33. 

In  the  absence  of  direction  by  Merten, 
McNeil  was  at  liberty  to  apply  the  payment 
as  he  saVv  fit,  and  having  applied  it  at  the 
time,  he  could  not  afterward  be  required 
to  change  the  application. 

Hanson  v.  Manley,  72  Iowa,  50,  33  N.  W. 
357;  Hansen  v.  Rounsavell,  74  111.  241: 
Union  Trust  Co.  v.  Casserly,  127  Mich.  183, 
86  N.  W.  546;  Smith  v.  Wilcox,  44  Or.  323, 
74  Pac.  710,  rehearing  denied  in  44  Or. 
330,  75  Pac.  710;  Ridge  v.  Mercantile  Loan 
ft  T.  Co.  56  Mo.  App.  155;  Campbell  Glass 
ft  Paint  Co.  v.  Davis-Page  Planing  Mill  Co. 
130  Mo.  App.  474,  110  S.  W.  24;  Brigham 
V.  Dewald,  7  Ind.  App.  115,  34  N.  E.  499; 
Jefferson  v.  Church  of  St.  Matthew,  41 
Minn.  392,  43  N.  W.  75;  Waterman  v. 
Younger,  49  Mo.  413;  Thacker  v.  Bullock 
Lumber  Co.  140  Ky.  463,  131  S.  W.  272; 
W.  H.  Pipkorn  Co.  v.  Evangelical  Lutheran 
St.  Jaeobi  Soc.  144  W'is.  501,  129  N.  W 
517. 

When  the  defendants.  Stone  ft  Day,  made 
the  payments  on  estimates  to  Merten,  with- 
out seeing  to  the  manner  in  which  he  used 
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the  money,  and  the  sums  so  paid  were  de- 
posited in  his  general  bank  account,  they 
became  his  money,  to  use  as  he  found  con- 
venient; and,  having  lost  their  identity, 
could  not  be  traced  as  separate  funds. 

Union  Trust  Co.^  v.  Casserly,  127  Mich. 
183,  8«  N.  W.  546;  Sheppard  v.  Steele,  43 
N.  y.  60,  3  Am.  Rep.  660;  Jefferson  v. 
Church  of  St.  Matthew,  41  Minn.  392,  43 
X.  W.  75;  Thacker  v.  Bullock  Lumber  Co. 
140  Ky.  463,  131  S.  W.  272. 
.  Messrs.  Sargent,  Strong,  ft  Struble,  for 
appellees : 

The  action  of  the  trial  court,  in  entering 
judgment  giving  to  the  owner  of  the  build- 
ing in  controversy  and  the  surety  on  the 
contractor's  bond  credit  for  the  payment  of 
$300,  paid  by  the  owners  to  the  contractor, 
and  by  the  contractor  paid  to  the  material- 
men, the  plaintiffs  herein,  instead  of  apply- 
ing the  same  on  other  debts  of  the  con- 
tractor, for  which  neither  the  owner  of  the 
property  nor  the  surety  was  liable,  is  sus- 
tained by: 

Hughes  &  Co.  V.  Flint,  61  Wash.  460,  112 
Pac.  633;  Crane  Co.  v.  Pacific  Heat  4  P. 
Co.  36  Wash.  95,  78  Pac.  460;  Williams 
v.  Willingham-Tift  Lumber  Co.  5  Ga.  App. 
.»33,  63  8.  E.  .>84;  Crane  Bros.  Mfg.  Co.  v. 
Keck,  3.>  Neb.  683,  53  N.  W.  606;  Lee  v. 
Storz  Brewing  Co.  75  Neb.  212,  106  N.  W. 
220:  Cain  v.  Vogt.  138  Iowa,  631,  128  Am. 
St.  Rep.  216,  116  N.  W.  786;  First  Nat. 
Bank  v.  Hollinswurth,  78  Iowa,  575,  6 
L.R.A.  92,  43  X.  W.  536;  Central  Planing 
Mill  &  Lumber  Co.  v.  Betz,  29  Ky.  L.  Rep. 
252,  92  S.  W.  591;  Young  v.  Swan,  100 
Iowa,  323,  69  X.  W.  566. 

Mr.  K.  A.  Burgess  also  for  appellees. 

Salinger,  J.,  delivered  tlie  opinion  of  the 
court: 

I.  Day  ft  Stone  employed  one  Merten  to 
construct  for  them  a  building  in  Sioux 
City  known  as  the  Davidson  building.  They 
paid  him  in  the  course  of  construction  a 
8um  of  money  out  of  which  he  paid  $300  to 
the  appellant  McXeil.  Merten  was  indebted 
to  McXeil  for  various  materials  used  by 
Merten  in  his  work  as  contractor,  includ- 
ing material  for  tlie  Davidson  job.  He  gave 
no  direction  as  to  the  application  of  the 
$300,  and  McXeil  applied  this  payment  to 
accounts  for  material  other  than  tliat  used 
in  the  Davidson  building.  The  trial  court, 
in  effect,  applied  this  $300  to  diminishing 
the  account  owed  for  the  Davidson  job,  and 
the  materialman  appeals. 

The  appellant  invokes  the  general  rule 
which  governs  the  application  of  payments 
between  debtor  and  creditor.  He  urges  that 
under  that  rule,  since  the  contractor  who 
did  the  paying  owed  appellant  on  several 
accounts,  and  gave  no  direction  on  which  of 
L.R.A.1916D. 


these  accounts  the  payment  should  be  ap- 
plied, appellant  had  the  right  to  apply  on 
any  account  owing  by  the  contractor,  and 
not  to  apply  on  the  account  owing  for 
material  furnished  for  the  building  of  these 
owners;  and  that,  having  so  applied,  the 
owners  cannot  compel  a  change  in  applica- 
tion by  crediting  the  account  for  material 
furnished  for  the  building  of  these  owners. 
Appellant  adds  that  it  did  not  know  where 
Merten  got  the  money  that  he  paid;  that 
he  and  it  acted  in  good  faith ;  that  it  may 
suffer  injury  if  the  application  made  be 
now  disturbed,  because  it  "has  probably  lost 
its  lien  right"  as  to  one  of  the  accounts 
on  which  part  of  the  $300  was  applie<l: 
that  there  is  an  additional  estoppel  because 
the  owners  knew  appellant  was  furnishing 
material  for  which  he  was  not  being  paid, 
and  that  subsequent  payments  were  made  to 
the  contrsctor  despite  such  knowledge.  And 
it  insists  that,  in  a  loose  sense,  at  least, 
the  equitable  doctrine  applies  which  pre- 
vents one  from  impressing  funds  with  a 
trust  unless  the  trust  fund  has  been  kept 
intact,  can  be  traced,  and  has  not  boeu 
mingled  beyond  the  power  to  trace. 
Appellee  responds: 

(1)  That  while  this  rule  does  govern 
payment  from  debtor  to  creditor,  it  may 
well  govern  there  because,  so  long  as  the 
payor  remains  silent,  he  has  nothing  tu 
complain  of  when  one  debt  of  his,  instead 
of  another,  is  extinguished  by  payments 
made;  that,  after  all,  every  dollar  paid 
none  the  less  relieves  him  of  the  debt  he 
owes,  even  though  it  be  one  debt  rather 
than  another:  but  that  the  rule  does  not 
apply  where  the  money  of  A,  who  owes  a 
debt,  is  by  the  creditor  applied  to  extin- 
guish the  debt  of  B.  In  other  words,  tliat 
the  contractor  and  the  materialman  between 
them  cannot  by  agreement  or  by  failure  to 
give  direction  effectuate  that  one  who  has 
furnished  money  for  material  shall  still 
owe  for  the  material,  because  his  money 
was  used  to  relieve  from  debt  another  who 
had  not  furnished  the  money. 

(2)  That  appellant  was  put  to  inquiry  as 
to  where  the  money  paid  came  from,  and 
had  notice  where  in  justice  it  should  be 
applied,  because,  say  they:  (a)  When  ap- 
pellant received  from  the  contractor  the 
$300  in  the  form  of  a  check,  it  knew  the 
contractor  was  engaged  in  the  construction 
of  their  building,  and  that  estimates  and 
payments  were  l>eing  made,  to  apply  on  the 
construction  of  said  building.  And  the 
contractor  never  got  material  without  ad- 
vising appellant  for  what  job  it  was.  (b) 
While  the  ledger  account  with  the  con- 
tractor did  not  differentiate  between  jobs, 
it  bore  references  that  enabled  the  segre- 
gation of  the  jobs  by  going  to  the  original 
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itemized  journal  eniries.  (c>  Appellant 
knew  the  owners  were  having  constructed 
what  was  styled  the  Davidson  building,  and 
that  this  was  being  done  when  it  got  the 
payment  in  controversy.  The  books  desig- 
nated jobs  by  a  designating  letter  or  word, 
and  the  Davidson  job  was  designated  by 
"D,"  and  the  check  that  made  said  pay- 
ment had  the  notation  "No.  D  54."  (d) 
Appellant  knew  that  one  of  the  owners 
was  a  large  stockholder  and  the  other  the 
cashier  of  the  bank  upon  which  the  check 
was  drawn,  and  that  both  owners  did  all 
their  business  with  that  bank,  (e)  Ap- 
pellant McNeil  testifies  he  knew  that,  cus- 
tomarily, contractors  were  paid  mi  esti- 
mates, and  supposes  he  knew  that  course 
was  being  followed  as  to  the  Davidsrai 
building;  that  at  the  time  the  check  was 
paid  he  supposed  the  contractor  was  getting 
money  at  times  on  the  contract  for  that 
building,  was  getting  payment  on  estimates 
on  that  building,  though  it  did  not  know  it 
as  a  fact. 

( 3 )  That  even  if  it  be  true  that  appellant 
had  no  knowledge  that  the  money  came 
from  the  owners,  there  is  no  estoppel  to 
show  that  such  is  the  fact;  that  it  is  not 
the  question  whether  A  knew  he  was  using 
the  money  of  B  to  satisfy  his  own  claims 
/tgainst  C,  but  whether,  in  fact,  the  money 
of  A  was  so  used. 

(4)  That  there  is  no  mingling  of  money; 
that  it  is  proven  the  money  received  from 
the  owners  is  the  money  paid  over  by  the 
contractor;  that  this  is  no  mingling  at  all 
within  the  equitable  rule;  that,  if  it  be, 
it  is  not  a  mingling  of  funds  with  others, 
but  mingling  the  things  that  were  paid  for 
with  the  money;  and  that  in  any  view  the 
appellant  cannot  urge  the  doctrine  of  min- 
gling, nor  yet  an  estoppel,  upon  mingling 
done  by  himself;  nor  injury  by  loss  of  lien 
rights  caused  by  his  own  voluntary  act. 
In  other  words,  that  the  owner  is  not  to 
suffer  because  the  materialman,  without  the 
knowledge  and  consent  of  the  owner,  used 
the  money  of  the  owner  to  pay  debts  owing 
appellant  from  others;  nor  because  appel- 
lant, of  his  own  volition,  without  the  knowl- 
edge and  consent  of  the  owner,  deprived 
himself  of  a  lien  which  secured  the  accounts 
of  others. 

This  defines  the  dispute. 

II.  It  will  clear  the  controversy  if  we 
dispose  of  citations  that  are  irrelevant,  or 
are  not  controlling.  Some  we  deal  with 
fully;  others  are  disposed  of  in  a  sum- 
mary. 

In  Hughes  Co.  t.  Flint,  61  Wash.  460,  112 
Pac.  633,  the  materialman  is  defeated  on 
the  ground  that  he  had  notice  that  he  was 
applying  the  money  of  the  owner  on  ac- 
counts for  material  bought  by  the  con- 
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tractor  for  others  than  Flint,  and  this,  be- 
cause the  materialman  kept  the  contracts 
separate  on  his  books,  and  the  Flint  checks 
contained  the  indorsement  "on  contract." 
Also,  because  a  conflict  was  resolved  in 
favor  of  a  direction  to  apply  mi  the  Flint 
job. 

On  its  face.  Central  Planing  Mill  &  Lum- 
ber Co.  T.  Betz,  29  Ky.  L.  Rep.  252,  92 
S.  W.  591,  sustains  ^at  was  done  by  the 
trial  court,  here.  But  in  a  later  case, 
Thacker  v.  Bullock  Lumber  Co.  140  Ky. 
463,  131  S.  W.  272,  it  is  said  that  the  evi- 
dence in  Betz'a  Case  showed  that  the  plain- 
tiff was  notified  that  the  money  paid  it  by 
the  contractors  came  from  him,  and  that  it 
was  requested  to  apply  the  money  to  that 
account;  tiiat  the  chancellor's  jud^ent  was 
iMtsed  on  this  evidence;  and  that  the  case 
was  affirmed  on  the  ground  that  on  these 
facts  there  was  no  reason  for  disturbing 
his  conclusion. 

III.  There  are  cases,  in  effect,  that  when 
the  money  paid  is  that  of  the  contractor, 
the  materialman,  having  made  application 
to  some  debt  <rf  the  contractor,  cannot  l>e 
compelled  by  others  to  change  the  applica- 
tion for  their  benefit.  We  do  not  think 
them  controlling.  One  of  them  is  Brighsm 
V.  Dewald,  7  Ind.  App.  115,  34  N.  E.  at 
499,  which  is,  in  effect,  that,  if  money  is 
paid  on  contract  and  paid  over  to,  and,  in 
the  ahsence  of  direction,  is  applied  by,  a 
mnterialman  on  the  contractor's  general  ac- 
count, this  money  is  in  such  sense  the  prop- 
erty of  the  contractor  as  that  the  sum  paid 
will  not  avail  the  owner  as  a  credit  on 
material  bought  of  the  same  materialman, 
later. 

The  conflict  raised  by  cases  like  Hanson 
V.  Manley,  72  Iowa,  at  60,  33  N.  W.  357, 
and  Hansen  v.  Rounsavell,  74  111.  at  241, 
is  one  in  seeming,  only.  These  latter  hold, 
merely,  that  if  one  be  surety  on  a  debt, 
and  the  debtor  makes  a  payment  by  fore- 
closure had  upon  his  own  property,  or  pays 
out  of  his  own  funds,  but  the  payment  is 
not  large  enough  to  pay  what  he  owes, 
secured  and  unsecured,  he  and  his  creditor 
may  work  an  application,  first,  upon  what 
is  unsecured.  In  other  words,  one  who 
becomes  surety  takes  the  risk  that  honest 
payment  of  unsecured  debts  may  leave  a 
deficiency  which  the  surety  must  make 
good. 

IV.  The  following  cases  have  more  or  less 
tendency  to  sustain  the  decree: 

In  Crane  Co.  v.  Pacific  Heat  ft  P.  Co.  36 
Wash.  96,  78  Pac.  460,  it  is  conceded  that 
as  to  moneys  which  are  the  absolute  prop- 
erty of  a  debtor,  his  surety  cannot  control 
application.  Yet  it  is  held  that  where  a 
contractor  is  paid  for  plumbing,  and  the 
proceeds  are  by  his  materialman  applied  on 
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accounts  for  job«  on  which  the  surety  is  not. 
liable,  the  surety,  on  suits  for  balance  due 
on  the  job  secured  by  it,  may  compel  the 
reapplicaticm  to  the  account  for  which  it 
is  alone  liable.  The  decision  is  put  on  the 
ground  that  i^e  contract  of  the  surety  com- 
pany is  not  to  secure  old  claims  then  due 
and  unsecured,  or  any  other  claim  than  the 
one  which  was  the  subject  of  the  contract 
with  the  owner.  It  is  further  said  that 
tiie  general  rule,  broadly  stated,  applies  to 
cases  only  where  the  principal  malces  the 
payment  from  funds  which  are  his  own,  and 
free  from  any  equity  in  favor  of  the  surety 
to  have  the  money  applied  in  payment  of 
the  debt  for  which  he  is  liable. 

This  seems  to  be  squarely  sustained  in 
Merchants'  Ins.  Co.  r.  Berber,  68  Minn. 
480,  71  K.  W.  624,  which  holds,  addition- 
ally, that,  where  the  specific  money  paid  to 
the  creditor  and  applied  on  the  debt  of 
the  principal  for  which  the  surety  is  not 
bound  is  the  very  money  for  the  collection 
and  payment  of  which  he  is  surety,  he  is 
not  bound  by  such  application,  and  he  is 
equitably  entitled  to  have  the  money  applied 
to  the  payment  ot  the  debt  for  which  he 
is  liable,  unless  the  ci-editor  shows  a  su- 
perior equiiy  to  have  the  application  as 
made  stand.  This,  we  think,  is  not  mate- 
rially affected  by  the  construction  given 
by  the  Heim's  Case,  66  Wash.  361,  lig  Pac. 
826,  that  the  Herber  Case  holds  an  obligee 
in  a  bond,  as  against  a  surety,  cannot  apply 
pa}rmentB  made  by  the  principal  to  a  debt 
which  the  principal  owed  before  the  bond 
was  given.  In  our  opinion,  this  is  in  har- 
mony with  Ida  County  Sav.  Bank  x{.  Seiden- 
sticker,  128  Iowa,  at  64,  65,  111  Am.  St. 
Sep.  189,  102  N.  W.  821,  6  Ann.  Cas.  845, 
that  where,  during  the  period  of  the  service 
of  a  cashier,  for  which  the  surety  on  his 
bond  is  liable,  the  cashier  becomes  entitled 
to  credits  sufficient  to  wipe  out  such  lia- 
bility, it  should  be  applied  to  that  liability 
rather  than  to  indebtedness  due  the  bank 
from  the  cashier  subsequent  to  the  time 
when  the  liability  on  the  bond  terminated. 

Stewart  v.  Woodward,  SO  Vt.  78,  28  Am. 
Rep.  488,  decides  that  where  a  general 
agent  of  some  tailors,  who  owed. a  debt  to 
defendant,  delivered  him  a  suit  of  clothes 
belonging  to  them,  on  account  of  the  debt, 
and  defendant  supposed  the  agent  had  au- 
thority to  do  this,  but  knew  that  the  goods 
belonged  to  the  tailors,  they  having  charged 
the  goods  to  defendant,  it  was  held  they 
were  entitled  to  recover  therefor  in  an  ac- 
tion of  l>ook  account.  It  is  further  said 
that  the  defendant's  good  faith  avails  him 
nothing;  it  does  not  cure  the  bad  faith 
of  the  agent,  where  plaintiffs  had  not  mis- 
led the  defendant.  And  Wiesenfeld  v.  Byrd, 
17  S.  C.  106,  and  Thompson  v.  Brown, 
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Moody  &  M.  40.  31  Revised  R^.  710,  hold 
that  though  a  surviving  partner  pays  firm 
funds  to  one  who  is  his  creditor  and  a 
creditor  of  the  firm,  without  directing  ap- 
plication, ai^icatioB  to  the  firm  debt  will 
be  compelled. 

V.  The  following  cases  strongly  support 
appellees:  In  Young  v.  Swan,  100  Iowa,  at 
326,  327,  6»  N.  W.  566,  citing  Stewart  v. 
Woodward,  supra,  and  Qleaton  v.  Tyler,  43 
S.  C.  474,  21  S.  E.  383,  we  said:  "The 
most  that  can  be  claimed  for  appellants  i» 
that  the  wife  furnished  the  husband  with 
money  with  which  to  purchase  the  material 
for  the  house;  that  he  purchased  it  of  plain- 
tiffs, paid  them  the  money  which  she  had 
given  him,  but  did  not  direct  that  it  be 
applied  upon  his  particular  account;  and 
that  plaintiffs  applied  it  on  general  account. 
.  .  .  Can  he  now,  in  an  action  to  estab- 
lish and  foreclose  a  mechanics'  lien  against 
the  property  of  the  wife,  insist  that  these 
payments  oi  the  wife's  money  shall  be  ap- 
plied upon  the  husband's  general  account, 
to  the  detriment  of  the  wifet  We  think 
not.  The  husband  could  not  directly  appro- 
priate this  money  to  his  own  use  against 
the  consent  of  the  wife,  and  it  surely  is  not 
the  province  of  a  court  of  equity  to  mis- 
appropriate  it." 

Crane  Bros.  Mfg.  Co.  v.  Keck,  35  Neb. 
683,  53  K.  W.  606,  recognizes  the  general 
rule  as  to  application.-  "Yet,"  says  the 
syllabus  prepared  by  tiie  court,  "there  is 
an  exception  to  this  rule,  as  where  the 
money  was  received  by  the  debtor  from  a 
third  party  whose  property  would  be  liable 
for  the  debt  in  case  the  money  was  not 
applied  upon  the  third  party's  liability." 
The  case  is  squarely  followed  on  facts  quite 
like  those  at  bar,  in  Lee  v.  Storz  Brewing 
Co.  76  Neb.  212,  106  N.  W.  220. 

In  Williams  v.  Willingham  Tift  Lumber 
Co.  5  Ga.  App.  533,  63  S.  E.  584,  the  con- 
tractor paid  the  materialman  funds  received 
from  an  owner,  one  Reed.  He  paid  by  his 
own  check  without  informing,  at  the  time 
of  payment,  of  the  source  of  the  money. 
When  later  he  asked  application  to  Reed's 
material  account,  this  was  refused,  with 
a  statement  that  the  money  had  already 
been  applied  to  bills  of  his  on  other  con- 
tracts. A  lien  was  denied,  and  it  is  said 
that  this  is  not  in  conflict  with  the  gen- 
eral rule  of  the  right  by  the  creditor  to 
apply,  in  the  absence  of  directions;  that 
that  is  a  rule  between  the  creditor  and  the 
debtor;  but  that,  where  the  rights  of  third 
persons  are  involved,  the  law  will  make 
the  credit  according  to  principles  of  justice 
and  equity, — ^will  not  permit  the  money  of 
one  man  to  be  used  in  the  payment  of  the 
debt  of  another  man,  or  declare  a  liea  <m 
the  property  of  the  man  who  has  paid  in 


Digitized  by 


Google 


SIOUX  CITY  FOUNDRY  &  MFG.  CO.  v.  MERTEN. 


1251 


full  for  *U  the  material  fumiBhed  to  im- 
prove his  property,  and  thus  relieve  from 
a  lien  the  property  of  a  man  who  still  pweB 
for  the  material  that  was  uaed  to  improve 
hie  property. 

VI.  The  citations  thought  to  give  sup- 
port to  the  appellant  come  to  this: 

1.  The  general  rule  governing  applica- 
tions between  debtor  and  creditor  apply  to 
open  accounts  only.  First  Nat.  Bank  v. 
HoUinsworth,  78  Iowa,  676,  S77,  6  L.R.A. 
92,  43  N.  W.  536;  Dey  t.  Anderson,  39 
N.  J.  L.  at  205. 

2.  Where  a  partnership  owed  a  balance 
due  at  the  time  when  one  partner  died,  and 
such  balance  was  carried  forward  in  the 
account  of  the  reorganized  firm,  payments 
later  made  by  it  should  be  applied  to  the 
earliest  items  of  what  made  said  balance 
due,  rather  than  to  later  items,  where  to  do 
the  last  would  result  in  holding  the  dead 
partner's  estate  for  said  balance  due;  the 
holding  being  put  on  the  ground  that  the 
whole  account  was  mutually  treated  as  a 
running  one.  De  Vaynes  v.  Noble,  1  Memo. 
628. 

3.  If  a  partnership  allows  a  partner  to 
keep  an  account  in  his  own  name  with  one 
who  is  ignorant  of  the  existence  of  the  part- 
nership, it  cannot  complain  that  money 
paid  his  creditor  by  the  partner  was  applied 
to  the  items  in  that  individual  account,  in 
the  order  of  priority.  Allen  v.  Brown,  39 
Iowa,  at  332;  Hanson's  Case,  72  Iowa,  62, 
33  N.  W.  357. 

4.  A  receipt  fraudulently  obtained  from 
the  materialman  will  not  avail  the  owner 
to  whom  said  receipt  is  exhibited,  because 
he  thereupon  pays  money  to  the  contractor, 
in  the  absence  of  a  showing  that  the  owner 
does  not  owe  the  contractor  enough  to  pay 
the  materialman.  Schallert-Ganahl  Lumber 
Co.  V.  Meal,  91  Cal.  362,  27  Pae.  743. 

5.  Where  the  contractor  pays  money  re- 
ceived from  two  owners  upon  an  account  for 
material  furnished  for  their  buildings,  and 
the  payment  is  equitably  apportioned  be- 
tween the  buildings,  the  fact  that  it  is  not 
shown  by  the  record  exactly  how  the  pay- 
ment was  apportioned  will  not  defeat  the 
lien  for  a  balance  claimed  to  be  due,  where 
the  contractor  did  not  direct  what  sums 
should  be  applied  on  each  building.  Smith 
V.  Wilcox,  44  Or.  323,  74  Pac.  710,  75  Pac. 
710. 

6.  The  rule  will  be  applied  between  debtor 
and  creditor  where  there  are  no  equitable 
considerations. 

7.  A  contractor  and  one  subcontractor 
cannot  change  an  application  once  made  as 
intended,  and  thus  prejudice  the  rights  of 
another  subcontractor  in  a  fund  reserved 
to  pay  all.  Green  Bay  Lumber  Co.  v. 
Thomas,  106  Iowa,  424,  76  N.  W.  749. 
L.R.A.1916D. 


8.  The  rule  will  be  applied  if  it  does  not 
appear  what  is  the  source  of  the  money 
that  was  paid  over. 

9.  It  will  be  applied  where  it  is  not 
shown  the  funds  were  furnished  by  the 
owner..  Union  Trust  Co.  v.  Csisserly,  127 
Mich.  183,  86  N.  W.  546;  Thacker  v.  Bul- 
lock LuBiiber  Co.  140  Ky.  463,  131  8.  W. 
272;  Waterman  v.  Younger,  49  Mo.  413;  W. 
H.  Pipkorn  Co.  v.  Evangelical  Lutheran  St. 
Jacobi  Soc  144  Wis.  501,  129  N.  W.  517. 

10.  Whefe  it  does  not  appear  who  fur- 
nished the  money,  and  a  lien  is  satisfied, 
it  will  not  be  revived  by  changing  the  ap* 
plication  which  satisfied  the  lien,  without 
the  consent  of  the  one  against  whom  such 
lien  existed  before  the  satisfaction.  Chi- 
cago Lumber  Co.  v.  Woods,  53  Iowa,  552,  5 
N.  W.  715. 

IL  One  who  contributed  nothing  to  the 
money  paid  over  is  bound  by  any  applica- 
tion which  binds  the  payer.  Helm  v. 
Elliott,  66  Wash.  361,  119  Pac.  826. 

12.  Any  money  paid  to  the  contractor  be- 
comes his  own  property,  and  therefore  any 
application  binding  on  him  is  binding  on 
tliose  who  paid  him  the  m(mey.  Sheppard 
v.  Steele,  43  N.  Y.  60,  3  Am.  Rep.  660. 

13.  The  rule  will  be  applied  unless  the 
creditor  knows  he  is  receiving  the  money 
of  a  third  person,  or  is  put  on  inquiry  as 
to  whether  this  be  not  so. 

14.  It  will  be  applied  unless  it  appears 
that  the  money  paid  over  can  be  traced 
through  the  debtor  to  the  creditor.  Thack- 
er V.  Bullock  Lumber  Co.  140  Ky.  463,  131 
S.  W.  272. 

15.  It  will  not  be  applied  where  the  mate- 
rialman had  notice  that  he  was  applying 
money  received  by  the  payer  for  one  ac- 
count to  the  extinguishment  of  another 
account. 

16.  The  owner  is  bound  to  see  to  it  that 
application  is  made  to  his  account,  or  give 
notice  that  it  should  be  so  made.  Jeffer- 
son V.  Church  of  St.  Matthew,  41  Minn. 
302,  43  N.  W.  74. 


There  is  and  can  be  no  serious  claim  that 
the  $300  paid  by  the  contractor  to  McNeil 
was  not  money  paid  to  Merten  by  the  own- 
ers, and  we  are  fully  persuaded  that  this 
was  the  source  of  that  $300  payment.  All 
that  is  relevant  in  these  sixteen  ultimate 
propositions  is  that  (1)  unless  the  owner 
gives  r.otice  that  money  paid  by  him  to  the 
contractor  must  be  applied  only  to  material 
furnished  the  owner,  (2)  or  imless  the 
materialman  knows  that  the  mon^  he  is 
receiving  was  paid  the  contractor  to  be 
BO  applied,  and  (3)  unless -the  money  paid 
by  the  owner  can  be  "traced,"  then  any 
money  paid  by  the  owner  to  the  contractor 
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is  to  be  treated,  not  as  in  any  sense  a  trust 
fund  to  be  applied  for  the  benefit  of  the 
owner,  but  as  a  general  payment  to  the  con- 
tractor by  means  of  which  what  is  paid 
to  him  becomes  absolutely  his  own  property, 
freed  from  any  duty  as  to  its  application. 
So,  what  we  have  to  determine  is  whether 
we  should  accede  to  these,  rather  than  to 
adopt  the  holdings  in  Young  v.  Swan,  Crane 
Bros.  Mfg.  Co.  V.  Keck,  Lee  v.  Storz  Brew- 
ing Co.  and  Williams  t.  Willingham-Tift 
Lumber  Co.  supra. 

VII.  Concretely,  this  is  the  situation: 
The  owners  of  a  building  being  constructed 
by  a  principal  contractor  made  him  a  large 
payment  on  estimates.  Part  of  this  he  paid 
over  to  a  materialman  who  had  tmpaid 
accounts  against  the  contractor  for  mate- 
rial furnished  the  building  of  the  one  who 
had  furnished  this  money  and  also  material 
that  had  gone  into  other  jobs.  The  con- 
tractor being  silent  when  he  paid,  the  mate- 
rialman applied  what  was  paid  upon  an 
account  for  material  furnished  the  contrac- 
tor for  the  building  of  a  stranger,  and  thus, 
"probably,"  worked  a  discharge  of  his  lien 
against  this  third  person.  He  asks  us  to 
find  estoppels  and  to  apply  certain  equitable 
rules  as  to  mingling  of  funds,  to  the  end 
that  he  may  not  be  disturbed  as  to  what 
he  did  without  the  consent  of  these  owners. 
That  is  to  say,  he  contends  equity  requires, 
rather  than  that  he  shall  lose  the  lien  which 
he  released  by  his  own  voluntary  act,  that 
we  shall  sustain  his  use  of  the  money  which 
the  owners  furnished,  and  thus  save  him 
from  the  probable  loss  of  a  lien  which  once 
secured  his  claims  against  a  third  person. 
In  ultimate  effect,  it  is  proposed  that  we 
sanction  that  the  money  paid  by  these  own- 
ers shall  leave  their  own  account  for  mate- 
rial unpaid,  and  pay  the  debt  of  a  third 
person,  because  of  acts  done  by  the  ap- 
pellant without  the  knowledge  and  consent 
of  the  one  whose  money  was  thus  used. 
There  would  not  be  very  much  substantial 
"equity"  accomplished  by  our  doing  this. 
When  it  is  all  said,  the  vital  facts  are  that 
Day  &,  Stone  paid  the  contractor  money,  of 
course,  with  the  mutual  understanding 
that  this  would  discharge  in  part  what  they 
were  owing  for  labor  and  materials  put  into 
their  building;  that  the  contractor  paid 
part  of  tiiis  money  to  McNeil;  that  Mc- 
Neil was  at  perfect  liberty  to  apply  the  pay- 
ment on  the  Day  &  Stone  job;  that  such 
application  would  have  cost  appellant  noth- 
ing which  the  law  recognizes;  that  so  to 
apply  would  have  worked,  merely,  a  diminu- 
tion of  the  Day  &r  Stone  account  by  $300, 
and  an  augmentation  of  the  funds  of  the 
appellant  in  $300;  that,  instead  of  pursuing 
this  course,  appellant,  on  its  own  motion, 
credited  the  $.')00  on  the  material  account 
L.R.A.1916n. 


of  strangers;  and  that  the  essential  result 
of  doing  what  appellant  asks  will  be  that  it 
will  have  $300  of  Day  &  Stone's  money, 
without  compensation  to  them  other  than 
that  the  money  furnished  by  them  has  cut 
down  the  indebtedness  of  some  other  per- 
son. We  are  unable  to  agree  that  any 
sound  rule  of  estoppel,  or  on  mingling  of 
funds,  requires  the  working  out  of  such  a 
result.  All  equity  is  opposed  to  what  ap- 
pellant claims.  That  must  be,  indeed,  a 
strained  use  of  the  equitable  jurisdiction 
which  will  permit  one,  without  the  knowl- 
edge or  consent  of  another,  to  appropriate 
the  money  of  that  other  to  the  payment  of 
the  debt  of  a  third  person. 

We  are  of  opinion  that  no  question  of 
notice  is  involved;  that  no  equitable  doc- 
trine on  the  mingling  of  funds  has  any 
bearing;  that  we  need  not  go  into  whether 
or  not  appellant  knew  or  should  have 
known  where  this  money  which  it  so  used 
came  from;  that  the  only  question  is  (and 
appellee  is  not  estopped  as  to  it)  whether 
its  money  was  thus  appropriated.  What 
rule  of  law  or  equity  is  violated  if  we 
now  hold  that  appellant  must  give  Day  & 
Stone  credit  for  $300  because  it  has 
received  that  much  of  their  money?  To 
compel  this  will  result  merely  in  letting 
appellant  keep  $300  of  their  money,  and 
giving  them  credit  for  that  amount.  What 
differ^ice  does  it  make  that  appellant  was 
not  informed  where  this  money  came  from 
until  after  it  had  made  the  application  f 
Ordinarily,  and  freed  from  some  such  rule 
as  governs  the  transfer  of  n^otiable 
paper  to  one  who  takes  it  without  notice 
and  for  value,  one  may  always  assert  title 
to  his  mon^  or  property  against  one  who 
has  misappropriated  it.  The  estoppel  in 
this  case  comes  to  this:  Appellant  says: 
"Money  of  another  was  paid  me,  but  I 
'mingled'  it  by  applying  it  to  a  debt  that 
others  owed  me;  and  I  may  have  lost  some 
of  my  rights  by  doing  this.  Therefore  you 
must  not  assert  that  this  money  is  yours 
and  that  you  should  have  credit  for  it  on 
the  debt  you  owe  me.  I  have  the  right 
to  use  your  money  to  pay  off  what  someone 
else  owed  me,  unless  you  advise  me  before 
I  do  BO  that  you  make  some  claim  in  this 
money." 

In  fewer  words,  an  estoppel  is  built  up 
by  a  prejudice  which  was  wholly  caused 
by  the  act  of  the  one  urging  the  estoppel. 
The  claim  is  not  persuasive. 

We  find  nothing  in  the  authorities  cited, 
and  do  not  believe,  that  the  equitable  doc- 
trine of  mingling  funds  has  any  application 
here.  If  there  was  any  "mingling,"  it  con- 
sists of  the  applying,  by  the  contractor  aod 
the  materialman,  of  the  money  of  A  upon 
debts  owing  by  B  and  C.    Equity  suggests 
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no  (difference  between  what  was  then  done 
and  taking  the  money  of  one's  principal 
and  depositing  it  to  the  credit  of  the  ag^tt, 
mixed  with  hie  own,  and  claiming  for  this 
that  the  bank  owes  the  principal  nothing, 
and  may  use  all  that  was  deposited  to  pay 
itself  a  debt  due  from  the  agent;  and 
such  claims  have  always  been  held  to  be 
unt«nable. 

In  Van  Aleaa  v.  American  Nat.  Bank,  52 
N.  Y.  7,  it  is  held  that,  if  one  deposit  a 
sum.  belonging  to  another  with  one  belong- 
ing to  himself,  the  bank  would  owe  the  first 
sum  to  that  other,  though  the  particular 
bills  that  were  his  cannot  be  identified. 
And  this  doctrine  is  applied  in  Crane  t. 
Keck,  supra,  to  save  the  owner's  money 
applied  by  the  materialman  to  the  debt  of 
another.  The  two  held  that,  when  money 
belonging  to  two  is  paid  over,  the  obliga- 
tion to  one  is  not  lessened  because  there  is 
as  well  one  to  the  other;  that  in  equity 
the  ostensible  obligation  yields  to  the 
actual. 

The  same  prindple  was  affirmed  in  Whit- 
ley V.  Foy,  68  N.  C.  34,  78  Am.  Dec.  296. 
So  also  o^  Fritit  t.  Cartland,  2  Hem.  &  M. 
417,  34  L.  J.  Ch.  N.  S.  301,  11  Jur.  N.  S. 
238,  12  L.  T.  N.  S.  175,  13  Werft.  Rep. 
493,  where  a  person  received  from  the  plain- 
tiff certain  acceptances  to  take  up  paper 
owing  to  the  plaintiff,  and  got  them  cashed 
and  ran  away,  after  mingling  the  money 
with  his  own,  and  making  various  changes 
and  transformations.  It  was  decided  that 
plaintiff  was  entitled  to  the  money  in 
preference  to  creditors;  Vice  Chancellor 
Wood  saying  that  "the  court  attributes  the 
ownership  of  the  trust  property  to  the 
cestui  que  trust  so  long  as  it  can  be  traced," 
and  that  said  mingling  and  changing  had 
no  effect.  And  see  Merrill  v.  Bank  of  Nor- 
folk, 19  Pick.  32. 

In  the  case  of  Overseers  of  Poor  v.  Bank 
of  Virginia,  2  Gratt.  644,  44  Am.  Dec  309, 
an  attorney  deposited  a  check  for  the 
amount  of  a  judgment  in  favor  of  his 
clients  to  his  own  credit  in  a  bank  where 
he  had  a  small  amount  of  other  money  to 
his  credit,  and  died.  On  the  day  of  his 
death  a  note  fell  due  belonging  to  the 
bank  which  it  claimed  to  set  off,  but  the 
court  held  that  the  clients  were  entitled  to 
the  money. 

In  Clark  County  v.  Springfield,  38  Ohio 
St.  643,  the  county  treasurer  embezzled 
money  from  a  mass  which  was  mixed  funds 
and  belonged  to  the  county  and  other  cor- 
porations of  which  the  county  treasurer  was 
also  treasurer.  On  a  settlement  with  the 
county  board,  he  was  imable  to  pay  these 
other  corporations;  but  there  was  sufficient 
to  satisfy  the  amount  owing  to  the  county, 
which  the  county  board  directed  to  be 
L.R.A.1916D. 


placed  to  the  credit  of  the  county  and  ap- 
propriated to  county  purposes.  It  was  held 
the  county  was  liable  in  equity  to  account 
to  the  other  corporations  for  their  propor- 
tionate share  of  the  funds  so  appropriated, 
and  this,  with  a  statement  that,  though  the 
amount  appropriated  by  the  county  was  the 
exact  sum  due  it,  "neither  mingling  the 
money,  the  embezzlement,  nor  the  appropri- 
ation by  the  county,  had  the  effect  of  de- 
stroying the  interest"  ol  tihe  others  "in  the 
sum  which  was  in  the  treasury  at  the  time- 
of  the  settlement;"  and  this  rule  would  ap- 
ply to  individuals,  under  such  circumstances 
as  well  as  to  special  corporations. 

Dey  V.  Anderson,  39  N.  J.  L.  20S,  seema 
in  a  sense  to  involve  the  converse  of  the 
controversy  here.  It  seems  to  be  a  hold- 
ing that  if  the  materialman  wants  to  pro- 
tect himself  against  having  payments 
applied  where  he  is  already  well  enough 
secured,  and  thus  lose  paymoits  of  claims 
not  BO  well  secured,  he  should  not  employ 
running  accounts,  but  treat  each  building 
account  as  a  separate  debt;  and  that  if  he 
does  maintain  a  running  account  only,  and 
the  builder  makes  him  a  payment  without 
direction,  it  must  be  applied  on  the  run- 
ning account  items  according  to  seniority, 
even  though  this  results  in  payments  upon 
claims  which  are  well  secured,  to  the  ex- 
clusion of  others  not  thus  fortified.  And 
its  citations  (Beckel  v.  Petticrew,  6  Ohio- 
St.  247,  and  Waterman  v.  Younger,  49  Mo. 
413),  more  clearly  than  its  text,  indicate 
that  this  is  what  it  decides. 

Williams  v.  Willingham-Tift  Lumber  Co. 
5  G«u  App.  633,  63  S.  £.  at  686,  sums  it  up 
well.  It  holds  that  the  evidence  did  not 
warrant  the  directed  verdict,  because  it 
shows  plaintiff  had  been  paid  for  all  the 
material  it  furnished  the  contractor  to  be 
used  in  the  improvement  of  the  property 
of  Reed.  And  it  is  added  that,  if  the  mate- 
rialman neglects  to  give  the  proper  credit, 
the  fault  was  not  the  owners',  and  the  loss 
should  not  fall  upon  them;  that  when  the 
materialman  has  furnished  at  the  same  time 
material  to  one  contractor  for  the  improve- 
ment of  the  property  belonging  to  different 
porsims,  and  has  full  knowledge  of  the  sepa- 
rate contracts,  and  money  is  paid  to  the 
materialman  by  the  contractor  from  time  to 
time  on  account  of  the  material  so  fur- 
nished, it  is  incumbent  upon  the  material- 
man to  keep  separate  accounts,  and  to  find 
out  from  the  contractor  <hi  what  contract 
the  money  is  paid,  and  to  what  account  it 
should  be  applied;  that  if  he  does  not  do  so, 
but  applies  the  money  as  a  credit  on  a  gen- 
eral account  against  the  contractor,  he 
thereby  waives  his  right  to  a  lien  on  thf 
owner's  property,  and  must  look  alone  to 
the  contractor;   that  the  lien  claimant  i» 


Digitized  by 


Google 


12S4 


IOWA  SUPREME  (X)URT. 


presumed  to  keep  his  lien  in  mind,  and  it 
lie  is  to  seek  its  enforcement,  the  law  re- 
qaires  him  to  preserve  its  unity  as  a  claim 
against  the  particular  property;  that  if  he 
does  not,  but  so  mingles  it  with  other 
claims  as  to  necessitate  a  process  of  sepa- 
ration by  the  courts,  it  may  well  be  held 
that  he  has  waived  his  lien;  that  with  the 
state  of  accounts  between  the  contractor  and 
the  materialman  relating  to  materials  fur- 
nished for  other  buildings  than  his  own 
the  owner  has  nothing  to  do;  and  that  he 
has  the  right  to  have  all  his  money  paid 
to  the  materialman  applied  for  his  benefit, 
and  not  appropriated  by  the  materialman  to 
the  payment  of  a  general  account  against 
the  ctmtractor,  which  includes  accounts  for 
material  furnished  to  the  contractor  for 
other  persons. 

We  hold  the  money  of  the  owners  was 
misappropriated,  and  that  equity  will  cor- 
rect this  against  the  one  who  did  the  mis- 
appropriating, even  if  he  did  not  know  at 
the  time  that  he  was  misappropriating, 
when  no  controlling  equity  stands  in  the 
way  of  the  correction.  We  hold  further 
that  none  such  intervenes  where  the  mate- 
rialman loses,  if  at  all,  because  he  volun- 
teered to  use  the  money  of  <me  to  pay  the 
debt  of  another;  while,  on  the  other  hand, 
the  owners  will,  through  an  act  of  the 
materialman,  be  compelled  to  pay  their  debt 
to  him  twice;  when  on  one  side  stands  one 
who  received  $300,  and  credited  some  debtor 
of  his  in  that  amount,  and,  on  the  other, 


one  who  has  paid  $300  at  a  time  when  he 
owed  it,  and  is  now  to  pay  it  again,  because 
the  money  was  used  to  credit  another 
debtor. 

Division  11. 

Appellant  urges  in  argument  that,  even 
if  a  deduction  of  $300  from  his  claim 
against  the  owner  be  upheld,  he  should  have 
had  judgment  against  the  principal  con- 
tractor for  tite  full  claim,  because  that  con- 
tractor made  default.  Appellees  answer 
that  a  statement  in  abstract  so  limits  the 
issues  here,  as  that  we  should  not  consider 
this  point.  This  avoidance  seems  to  rest 
upon  misunderstanding  of  said  statement. 
While  it  is  said  that  the  controversy  here 
is  limited  to  whether  the  $300  credit  was 
proper,  this  is  at  the  same  time  amplified 
to  cover  whether  deducting  same  from 
either  "liie  account"  or  from  "the 
mechanics'  lien  so  established"  was  proper. 
Now,  the  principal  contractor  owed  the 
"account."  He  made  default  and  asked  no 
deduction — and  he  could  not.  He  did  get 
credit  on  something  ^ieh  he  owed  ap- 
pellant. No  $300  of  his  was  used  to  lessen 
the  debt  of  another.  The  judgment  against 
him  should  be  for  what  is  prayed,  and  the 
decree  below  is  modified  to  that  extent. 

Modified  and  affirmed. 

Evans,  Ch.  J.,  and  Iisdd  and  G«rnor, 
JJ.,  concurring. 


Annotation — ^Mechanics'  lien:  application  of  payments  made  by  contrac- 
tor to  subcontractor  or  materiahnen  as  between  jobs  of  di£Ferent 
owners. 


I.  Introduction,    1SS4. 
II.  Application  directed  by  contractor, 

1266. 
III.  Absence    of    application    by    con- 
tractor : 
o.  Source  of  fund  not  appearing, 

1356. 
If.  Souiree  of  fund  appearing: 

1.  Rule  that  creditor  may  ap- 
ply as  desired,  1267. 
■    2.  Rule   that  payment   must 
be  applied  to  aecount  of 
owner  maleing  payment, 
1268. 
8.  Effect  of  notice  to  subcon- 
tractor or  nutterialman  of 
source,  1260. 
^.  Bayn^ent  to  a  materialman 
who  has  not  at  the  time 
furnished     nuitortal     for 
buUdintf  of  otoner  nuUeing 
payntent,  1260. 
LJt.A.1916D. 


I.  Introduction. 

The  present  note  is  confined  to  the 
application  of  payments  as  bearing  upon 
the  right  of  a  subcontraetor  or  matenal- 
man  to  a  lien.  In  sceord  with  this  limi- 
tation actions  on  bonds  given  by  con- 
tractors to  secure  the  payment  of  the 
claims  of  materialmen  and  subcontrac- 
tors have  in  gfeneral  been  excluded.  As 
indicated  in  the  title,  the  note  is  also 
confined  to  the  application  of  such  pay- 
ments as  between  the  jobs  of  different 
owners;  and  does  not,  in  general,  in- 
clude cases  involving  the  application  of 
paj-ments  as  between  different  jobs  of 
the  same  owner;  or  as  between  lienable 
and  nonlienable  items. 

In  case  of  a  payment  by  a  eontraetor 
to  a  subcontractor  or  materialman,  the 
application  thereof  affects  not  alone  the 
parties  to  the  transaction.  Statutes  give 
a  snbcontraetor  and  nirt.^rialman  a  lien 
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upon  a  building  for  which  they  have 
famished  material  or  done  work,  upon 
compliance  with  certain  conditions.  As- 
suming that  the  statutory  conditions 
have  been  complied  with,  as  is  assumed 
in  this  note,  the  application  of  payments 
made  by  the  contractor  to  the  subcon- 
tractor or  materialman  has  the  effect  to 
discharge  the  right  to  a  lien  as  against 
the  owner  thus  credited  with  the  pay- 
ments. 

Speaking  generally,  two  situations 
arise  in  this  connection.  There  is  first 
a  case  in  which  nothing  appears  as  to 
the  source  of  the  fund  with  which  the 
contractor  makes  payments.  Second, 
there  is  the  case  iii  which  the  source  of 
the  fund  does  appear.  These  situations 
will  be  discussed  in  the  order  stated. 
Before,  however,  discussing  these  ques- 
tions, the  eases  in  which  the  contractor 
directed  an  application  of  the  payment 
at  the  time  of  making  it  will  be  dis- 
cussed. 


11.  ApplicaUon  directed  hy  eontfootor. 

The  contractor  may  make  an  applica- 
tion at  the  time  of  making  the  payment, 
and  his  direction  governs!'  A  direction 
to  apply  a  payment  to  the  general  ac- 
count of  the  contractor  governs  even  in 
case  of  payment  by  indorsing  to  the 
materialman  a  check,  received  by  the 
contractor  from  the  owner,  the  material- 
man having  knowledge  that  the  money 
was  received  by  the  contractor  on  ac- 
count of  this  contract.* 

The  direction  need'  not  be  express.' 
Where  the  contractor  intends  to  apply 
money  received  by  him"  from  an  owner 
for  whom  he  is  constructing  a  building, 
upon  the  account  of  the  material  going 
into  the  building,  and  the  materialman 
knows  that  the  contractor  so  intends,  it 
must  be  so  applied  by  the  materialman. 
The  account  in  question  is  discharged 
to  the  extent  of  the  payment,  and  the 
materialman  cannot,  by  attempting  to 
apply  it  on  another  account,  retain  his 
lien.* 


J  The  petition  for  a  mechanica'  lien  by  a 
materialman  who  had  been  paid  money  by 
the  contractors  which  they  had  received 
from  the  owner  of  the  house,  more  than  suf- 
ticient  to  pay  for  all  the  material  that  went 
into  the  house,  but  whiirh  was  applied  by 
the  materialman  to  other  accounts  of  the 
contractors,  was  denied  in  Central  Planing 
Mill  &  Lumber  Co.  v.  Beta  (1906)  29  Ky. 
L.  Rep.  252,  92  S.  W.  591,  by  the  chancellor, 
and  tliis  judgment  was  not  disturbed  upon 
appeal.  There  was  a  conflict  in  the  evi- 
dence as  to  whether  the  materialman  was 
notified  that  the  money  paid  in  by  the  con- 
tractors came  from  the  owner,  and  whether 
they  requested  him  to  apply  the  money  to 
the  best  account,  and  this  was  not  deter- 
mined in  the  case.  This  case  is  stated  in 
Thacker  v.  Bullock  Lumber  Co.  (1910)  140 
Ky.  463,  131  S.  W.  271,  to  have  turned 
upon  the  facts,  and  there  was  an  application 
of  the  payments. 

In  Brink  v.  Walter  (1911)  145  Ky.  17,  189 
S.  W.  1064,  the  contractor,  before  he  had 
received  any  money  from  the  owner  of  the 
building  on  which  a  lien  was  sbught,  gave 
the  materialman  a  check,  directing  him  to 
apply  a  part  of  it  on  a  prior  account  and 
the  balance  on  the  account  of  the  building 
on  which  the  lien  was  sought.  The  applica- 
tion _  in  accord  with  this  direction  was  sus- 
tained, but  there  seems  to  have  been  little 
question  about  it. 

In  Petersen  v.  Shain  (1893)  4  C«L  Un- 
rep.  122,  33  Pac.  1086,  a  second  subcontrac- 
tor received  from  the  original  contractor 
checks  drawn  by  him,  payable  to  the  first 
subcontractor,  and  indorsed  by  the  payee; 
the  second  subcontractor  applied  the  money 
to  the  payment  of  a  prior  debt  due  him 
from  the  first  subcontractor,  according  to 
an  agreement  between  them.  It  is  stated 
that  the  checks  were  delivered  to  the  sec- 
L.R.A.1916D. 


ond  subcontractor  by  the  original  contrac- 
tor to  enable  him  to  obtain  payment  from 
the  first  subcontractor  for  the  materials 
furnished  in  the  particular  building  in 
question;  that,  as  the  original  contractor 
was  bound  to  clear  the  building  of  all  liens 
for  labor  and  materials,  he  had  a  right,  with 
the  consent  of  the  first  subcontractor,  to 
pay  the  second  subcontractor  for  the  ma- 
terials furnished,  and  to  direct  the  applica- 
tion of  the  payment  to  that  purpose.  The 
lower  court  found  that  the  second  subcon- 
tractor was  fully  paid  by  the  checks,  and 
a  judgment  founded  thereon  was  sustained. 

That  the  direction  as  to  application  can- 
not be  made  after  the  creditor  has  applied 
the  payment  and  a  lien  is  sought,  see  St. 
Louis  Sash  &  Door  Works  v.  Tonkins,  infra, 
note  16. 

«In  Jefferson  v.  Church  of  St.  Matthew 
(1889)  41  Minn.  392,  43  N.  W.  74,  the  direc- 
tions by  the  contractor  to  the  materialmen 
to  apply  it  on  their  account  were  held  to 
authorize  the  application  to  the  oldest  items 
of  the  account.  At  the  time  of  the  pay- 
ment, the  material  furnished  on  this  par- 
ticular job  did  not  amount  to  the  sum  paid. 

See  St.  Louis  Sash  &  Door  Works  v.  Ton- 
kins (1916)  188  Mo.  App.  1,  173  S.  W.  47, 
infra,  note  16;  and  see  Petersen  v.  Shain, 
supra,  note  1. 

«  Where  the  materialman  asked  the  con- 
tractor for  payment  on  a  particular  job,  and 
thereafter  the  contractor,  in  response  to  the 
demand,  made  payment,  the  materialman 
must  apply  the  payment  so  made  to  the 
particular  job  in  question,  the  request  and 
payment  amounting  to  a  direction  of  ap- 
plication by  the  contractor.  Koehler  v. 
Bierbaum  (1909)  —  Ky.  — -,  122  S.  W.  524. 

4  Hanson  v.  Cordano  (1892)  96  CaL  441, 
31  Pac.  467.  The  owner,  supposing  that  all 
demands  and  liens  against  his  property  had 
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Where  a  payment  made  by  a  con- 
tractor to  a  materialman  is  applied  upon 
one  of  several  accounts,  upon  direction 
to  that  effect  by  the  contractor,  the  ma- 
teriahnan  cannot  thereafter  cancel  the 
credit  and  apply  the  payment  to  another 
account,  so  as  to  revive  his  lien." 

HI.  Absence  of  application  by  con- 
tractor. 

a.  Source  of  fund  not  appearing. 

In  the  absence  of  anything  appearing 


as  to  the  source  of  the  fund  from  whieb 
the  contractor  makes  payments,  a  pay- 
ment made  by  a  contractor  to  a  subcon- 
tractor or  materialman  to  whom  he  ia 
indebted  on  account  of  several  buildings, 
without  any  direction  as  to  application, 
may  be  applied  by  the  subcontractor,  or 
materialman  as  he  desires.'  He  is  not 
required  to  apply  it  to  any  particular 
account.  At  least,  his  application  to  the 
oldest  of  the  accounts  between  him  and 


been  satisfied,  paid  the  balance  of  the  con- 
tract price  to  the  contractor. 

It  is  stated  in  the  concurring  opinion  in 
Goss  V.  StreUtz  (1880)  64  Cal.  640,  that  a 
materialman  who  has  received  money  from 
the  contractor  on  account  of  materials  fur- 
nished in  a  specified  building  cannot  apply 
the  sum  so  received  to  the  satisfaction  of 
a  balance  of  an  open  general  account  which 
he  has  against  the  contractor.  It  is  stated 
that  all  payments  made  by  the  owner  of 
a  building  to  his  contractor,  and  those 
made  by  the  contractor  to  a  materialman 
for  materials  fumiahed,  to  be  used  in  a 
building,  should  be  applied  in  satisfaction 
of  the  original  contrad;;  that  neither  the 
contractor  nor  a  materialman  nor  work- 
man upon  a  building  can  legally  apply  any 
portion  of  such  payment  to  the  satisfac- 
tion of  general  debts  or  demands  existing 
between  himself  and  others,  who  may  be 
entitled  to  file  liens  upon  the  building 
against  the  owner. 

» Chicago  Lumber  Co.  v.  Woods  (1880)  53 
Iowa,  562,  5  N.  W.  715. 

Where  a  general  account  has  been  paid 
by  a  promissory  note  given  by  the  contrac- 
tor, the  materialman  cannot  thereafter 
change  the  application  of  the  promissory 
note,  and  retain  a  lien  upon  a  building  for 
which  some  of  the  items  in  the  general 
account  were  sold.  City  Coal  &,  Wood  Co. 
V.  New  Britain  Institute  (1904)  77  Conn. 
716,  50  Atl.  33. 

It  is  stated  in  United  States  use  of  Port 
Blakely  Mill  Co.  v.  Massachusetts  Bonding 
&  Ins.  Co.  (1012)  198  Fed.  923,  an  action  on 
a  contractor's  bond,  that  credits,  having 
once  been  applied  by  the  materialman  to 
reduce  the  claim,  cannot  be  changed  and 
other  application  made  thereof. 

In  Green  Bay  Lumber  Co.  v.  Thomas 
(1808)  106  Iowa,  420,  76  N.  W.  749,  an 
action  to  charge  a  particular  fund  with  the 
payment  of  the  claims  of  subcontractors, 
and  materialmen,  it  was  held  that  although 
there  was  a  mistake  as  to  the  application 
of  a  payment  made  by  the  contractor  to 
an  account  other  than  that  directed,  and 
that  this  might  be  corrected  as  between  the 
subcontractor  to  whom  the  payment  was 
made  and  the  contractor,  it  could  not  be 
corrected  as  to  subcontractors  against  whom 
no  mistake  was  shown. 

In  Schallert-Ganahl  Lumber  Co.  v.  Neal 
(1891)  91  Cal.  362,  27  Pac.  743,  the  contrac- 
tor made  a  payment  to  an  agent  of  the 
L.R.A.1916D. 


materialman,  and  directed  a  certain  applica- 
tion thereof.  Immediately  thereafter,  and 
before  the  agent  had  returned  to  the  office, 
the  contractor  went  to  the  bookkeeper  of 
the  materialman  and  stated  that  he  had 
paid  the  agent,  and  requested  a  receipt 
therefor  on  account  of  a  job  other  than 
that  to  which  he  had  previously  directed 
the  application.  The  receipt  was  given,  and 
thereupon  the  contractor  went  to  the  owner 
and  secured  further  advances  on  the 
strength  of  the  payment.  The  materialman, 
upon  discovering  the  facts,  at  once  repudi- 
ated the  application  and  made  it  as  agreed 
upon  when  the  check  was  given.  Upon 
these  facts  the  owner,  who  had  thus  made 
a  payment  on  the  strength  of  the  receipt, 
was  held  not  entitled  to  a  credit.  It  was 
not  alleged  that  he  had  paid  more  money 
than  was  due  to  the  contractor,  and  it  ap- 
peared that  he  still  had  large  amounts  in 
his  hands,  applicable  to  the  payment  of 
the  materialman's  claim  when  the  action 
was  commenced. 

<Gantner  v.  Kemper  (1875)  58  Mo.  567; 
Crane  Co.  v.  United  States  Fidelity  4.  G. 
Co.  (1913)  74  Wash.  91,  132  Pac.  S72 
(action  on  surety  bond).  See  Crane  Co.  v. 
Pacific  Heat  &.  P.  Co.  infra,  note  23. 

A  materialman  who  is  supplying  mate- 
rials to  a  contractor  for  use  in  three  build- 
ings which  are  being  erected  for  the  same 
owner  may  apply  a  payment  to  him  on  the 
indebtedness  as  he  sees  fit.  especially  where 
the  source  of  the  money  with  which  the 
payment  is  made  by  the  contractor  does 
not  appear.  The  action  of  the  materialman 
in  applying  the  payments  to  an  account  for 
two  of  the  buildings,  on  which  the  time 
for  filing  a  lien  had  expired,  was  sustained, 
BO  as  to  entitle  it  to  a  lien  upon  the  third 
building.  Portland  Floor  Co.  v.  Spaulding 
Logging  Co.  (1913)  64  Or.  316,  130  Pac  52. 

In  Smith  v.  Wilcox  (1903)  44  Or.  323, 
74  Pac.  708,  75  Pac.  710,  an  action  by  a 
subcontractor  who  had  constructed  4^wo 
buildings  for  a  contractor,  to  obtain  liens 
on  both  buildings,  in  which  payments  were 
made  without  directions  by  the  contractor 
as  to  how  they  should  be  applied,  it  is 
stated  that  as  the  subcontractor  had  the 
right  to  make  the  application  in  such  case, 
having  znade  it  upon  an  altogether  equi- 
table basis,  the  owners  oi  the  buildings  can- 
not be  heard  to  complain. 

In  Ballon  v.  Black  (1885)  17  Neb.  389, 
23  N.  W.  3,  while  admitting  as  a  general 
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the  eontraetor  will  be  sustained.^  The 
payment  may  be  applied  to  an  old  ac- 
count of  the  contractor,  although  re- 
ceived during  the  time  the  material  is 
being  furnished  for  the  building  on 
-which  the  lien  ia  sought.*  It  has  been 
held  that  it  is  not  necessary  for  the 
materialman  to  apply  it  to  the  oldest 
item  of  his  account  against  the  con- 
tractor.* 

If  the  parties  make  no  application,  the 
law  applies  payments  to  the  extinguish- 
ment of  the  earliest  items,  if  nothing  in 
the  circumstances  shows  a  different  in- 
tent." 

b.  Source  of -fund  appearing. 

1.  Bute  (ha*  creditor  wioy  apply  a» 
desired. 

Where  it  appears  that  money  paid  by 


an  owner  is  by  the  contractor  paid  to 
the  subcontractor  or  materialman,  the 
oases  are  divided  as  to  the  right  of  the 
subcontractor  ch:  materialman  to  apply 
the  payment  as  desired,  in  the  absence 
of  application  by  the  contractor.  The 
general  rule  applicable  to  payments  by  a 
debtor  to  his  creditor  is  appUed  by  some 
courts,  and  it  is  held  that  the  material- 
man has  a  right  to  make  the  applica- 
tion.'^ In  accord  with  this  rule  a  ma- 
terialman to  whom  a  subcontractor  pays 
money  received  by  him  from  the  prin- 
cipal eontraetor  of  a  building  under  con- 
struction, the  subcontractor  directing  no 
application  thereof,  may  apply  it  to 
other  accounts  of  the  subcontractor. ** 

This  rule  is  especially  applicable 
where  the  owner  has  made  the  payment 
to  the  contractor  without  any  direction 


principle  that,  in  case  of  payment  without 
any  direction  as  to  application,  the  party 
receiving  the  payments  would  have  the 
right  to  apply  the  money  to  snch  account 
as  he  sees  fit,  under  the  peculiar  circum- 
stancee  of  that  case,  and  it  appearing  that, 
at  the  time  of  the  failure  of  the  contractor, 
payments  made  by  him  to  the  materialman 
had  been  credited  to  the  general  account  be- 
tween the  contractor  and  the  materialman, 
the  payments  so  made  were  distributed  pro 
rata  upon  the  amount  due  for  the  materials 
delivered  for  and  charged  to  the  contractor, 
and  then  due  the  materialman  for  each 
building  then  in  course  of  erection  by  him, 
or  under  a  contract  with  him,  in  propor- 
tion to  the  amount  due  on  each  at  the  date 
of  the  several  payments. 

7  Kaufman- Wilkinson  Lumber  Co.  v. 
Christophel  (1894)  69  Mo.  App.  80. 

•Union  Trust  Co.  v.  Casserly  (1901)  127 
Mich.  183,  86  N.  W.  646. 

» Waterman  v.  Younger  (1872)  49  Mo. 
413.  The  materialman  kept  a  general  ac- 
count in  which  the  contractor  was  charged 
with  all  the  lumber  he  bought,  but,  when 
lumber  was  delivered,  the  quantity  obtained 
for  the  respective  houses  which  the  contrac- 
tor was  engaged  in  building  was  charged 
separately  on  the  journal,  and  was  also 
placed  on  the  wagon  ticket.  Two  payments 
on  account  of  the  lumber  furnished  for  the 
house  in  question  were  made  and  duly  cred- 
ited, and  before  the  filing  of  the  lien  the 
contractor  paid  the  materialman  a  sufiicient 
amount  to  pay  off  th^  entire  demand,  with- 
out any  direction  as  to  its  application,  nor 
did  it  appear  from  what  source  this  money 
was  derived. 

M  Dey  v.  Anderson  (1877)  39  N.  J.  L.  199. 
The  contractor  had  given  a  note  to  the 
materialman,  covering  a  running  account 
for  materials  furnished  in  several  houses, 
and  subsequently  renewed  the  note  by 
dividing  the  amount  and  giving  two  notes 
therefor,  one  of  which  fell  due  before  the 
time  for  filing  a  lien  on  one  of  the  proper- 
ties had  expired;  the  other  note  had  not 
L.R.A.1016D. 


yet  fallen  due.  Upon  an  attempt  by  the 
materialman,  upon  the  falling  due  of  the 
earlier  note,  to  obtain  a  lien  on  the  property 
in  question,  it  was  held  that  the  outstand- 
ing note  should  be  applied  to  the  nmning 
accounts,  in  the  absence  of  any  application 
by  the  creditor  or  debtor,  to  the  extinguish- 
ment of  the  earlier  items,  and  as  aU  the 
items  furnished  for  the  house  in  question 
were  among  the  earlier  items,  the  rif;ht  to 
a  lien  was  lost.  The  note,  although  not 
treated  as  a  payment,  was  treated  as  merg- 
ing in  the  account. 

11  Mack  V.  CoIIeran  (1892)  136  N.  Y.  617, 
32  N.  E.  604;  W.  H.  Pipkorn  Co.  v.  Evangel- 
ical Lutheran  St.  Jacobi  Soc.  (1911)  144 
Wis.  601,  129  N.  W.  516. 

The  opinion  of  the  lower  court,  which 
is  reversed  in  Mack  v.  CoUeran  (N.  Y.) 
supra,  made  a  point  of  the  fact  that  in  New 
York  the  theory  prevails  that  the  money 
due  or  to  become  due  from  the  owner  con- 
stitutes a  fund  to  which  the  hens  of  sub- 
contractors attached  when  filed  in  conform- 
ity with  the  statute,  and  of  the  further  fact 
that  the  liability  of  the  owner  to  the  con- 
tractor and  subcontractor  is  limited  by  stat- 
ute to  the  amount  of  the  contract.  The 
court  of  appeals  does  not  notice  this  con- 
tention further  than  to  say  that  the  con- 
tractor earned  enough  money  to  satisfy  all 
the  liens. 

Payments  made  by  a  shipbuilder  to  a 
mechanic  from  money  paid  him  on  a  con- 
tract for  building  a  certain  vessel,  of  which 
fact  the  mechanic  was  informed,  were  held 
applicable  by  the  mechanic  as  he  saw  fit, 
in  the  absence  of  any  direction  by  the  ship- 
builder at  the  time  of  payment.  Sheppard 
v.  Steele  (1870)  43  N.  Y.  60.  3  Am.  Rep. 
660.  It  is  stated  that  when  the  shipbuilder 
received  the  money  on  the  contract  for  this 
vessel,  it  became  his  money;  but  when  he 
paid  part  of  it  to  a  mechanic,  and  gave  no 
directions  for  its  application  on  any  par- 
ticular part  of  the  account  against  him,  the 
creditor  might  make  the  application. 

U  Campbell  Glasa  &  Paint  Co.  v.  Davis- 
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as  to  its  application,*'  or  if  it  is  not 
shown  that  the  money  paid  by  the  owner 
to  the  contractor  is  by  him  paid  to  the 
materialman.  In  order  to  deprive  the 
creditor  of  his  right  to  apply  a  payment, 
where  the  debtor  does  not  direct  the  ap- 
plication, it  must  appear  that  the  money 
of  the  innocent  third  party  can  be  traced 
through  the  debtor  to  the  creditor,  and 
the  creditor  must  know  that  he  is  re- 
ceiving the  third  person's  money,  or 
there  must  be  facts  suflScient  to  put  him 
on  notice." 

It  has  been  held  that  the  materialman 
may  credit  upon  other  accounts  of  a  sub- 
contractor a  note  given  by  the  owner  of 
the  building  on  which  the  lien  is  sought, 
to  the  contractor,  and  by  him  turned 
over  to  the  subcontractor,  who  turns  it 
over    to    the   materialman.** 

After  the  payment  has  been  applied 
by  the  subcontractor  or  materialman, 
the  application   cannot  be   changed   by 


direction  of  the  contractor,  especially  if 
the  direction  does  not  come  until  after 
the  subcontractor  or  materialman  is 
claiming  a  lien.** 

2.  Rule  that  payment  must  he  applied 
to  account  of  otvner  making  pay- 
ment. 

According  to  the  other  line  of  author- 
ities, the  rule  that  a  cre'ditor  has  the 
right,  in  the  absence  of  direction  by  his 
debtor,  to  apply  a  payment  on  account, 
is  a  rule  between  creditor  and  debtor, 
and  does  not  apply  where  the  money  is 
received  by  the  debtor  from  a  third 
party  whose  property  will  be  liable  for 
the  debt  in  case  the  money  is  not  applied 
on  the  third  party's  liability.*''  It  is 
stated  in  one  case  *"  that  a  materialman 
who  is  furnishing  at  the  same  time  ma- 
terial to  a  contractor  for  the  improve- 
ment of  property  belonging  to  different 
persons  is  bound  to  keep  separate  ac- 


Page  PlaningMill  Co.  (1908)  130  Mo.  App. 
474,  110  S.  W.  24;  St.  Louie  Sash  &  Door 
Works  V.  Tonkins  (1915)  188  Mo.  App.  1, 
173  S.  W.  47  (direction  was  to  apply  it  to 
general  account;  it  was  thug  applied  to 
items  other  than  those  going  into  the  build- 
ing in  question). 

1»  First  Presby.  Church  v.  Santy  (1893) 
52  Kan.  462,  34  Pac.  974. 

In  Chicago  Lumber  Co.  v.  Douglas  (1913) 
89  Kan.  308,  44  L.RJl^.(N.S.)  843,  131  Pac. 
503,  a  surety  on  the  contractor's  bond  was 
held  not  entitled  to  a  credit  of  money 
received  from  the  owner  by  the  contrac- 
tor, and  by  the  contractor  paid  to  a  ma- 
terialman without  any  direction  as  to  its 
application,  and  thereupon  applied  by  the 
materialman  to  an  old  account  of  the  con- 
tractor. It  did  not  appear  that  the  mate- 
rialman had  any  notice  as  to  the  source  of 
the  money.  It  is  stated  that  the  laborers 
and  the  materialman  were  not  under  any 
obligation  to  watch  dealings  between  the 
owner  of  the  building  and  the  contractor. 

MThacker  v.  Bullock  Lumber  Co.  (1910) 
140  Ky.  463,  131  S.  W.  271,  the  material- 
man is  not  affected  by  the  fact  that  the 
contractor  kept  separate  accounts  for  the 
different  jobs,  dividing  his  payments,  set- 
ting down  a  certain  part  as  paid  on  this 
job  or  that,  where  it  had  no  knowledge  of 
such  custom  of  the  contractor,  and  was  not 
shown  his  account  book.  The  owner  in  this 
case  paid  by  check  to  the  contractor,  the 
contractor  cashed  the  checks,  and  made  his 
own  payments  to  the  materialman. 

In  Flezner  University  School  v.  Strassel 
Cans  Paint  Co.  (1908)  —  Ky,  — ,  112  S.  W. 
686,  the  application  by  a  materialman  to 
an  old  account  of  a  subcontractor  of  money 
paid  him  by  the  subcontractor  was  sus- 
tained where  it  was  not  shown  that  there 
was  any  direction  as  to  the  payment,  nor 
that  the  money  of  the  owner  was  actually 
paid  to  the  materialman. 
L.R.A.1916D. 


That  knowledge  of  the  materialman  of 
the  source  of  the  money  does  not  require  its 
application  to  the  aocoiuit  for  materials 
furnished  for  the  building  of  the  person 
making  the  payment,  where  the  contractor 
directs  otherwise,  see  Jefferson  v.  Church  of 
St.  Matthew,  supra,  note  2. 

M  Grace  Harbor  Ltunber  Co.  v.  Ortnian 
(1916)  —  Mich.  — ,  157  N.  W.  96.  See 
Hughes  4  Co.  v.  Flint  (1911)  61  Wash.  460, 
112  Pac.  633,  infra,  note  24. 

l«St.  Louis  Sash  &  Door  Works  v.  Ton- 
kins (1915)  188  Mo.  App.  1,  173  S.  W.  47. 

1»  Williams  v.  Willingham-Tift  Lumber 
Co.  (1909)  5  Ga.  App.  533,  63  S.  E.  .W4: 
James  B.  Clow  &  Sons  v.  Goldstein  (lOOi)) 
147  ni.  App.  571;  Sioux  Crrv  Foundbt  & 
Mfo.  Co.  v.  Mebten,  ante,  1247 ;  Crane  Bros. 
Mfg.  Co.  V.  Keck  (1802)  35  Neb.  683.  53 
N.  W.  606;  Lee  v.  Stor«  Brewing  Co.  (1905) 
75  Neb.  212,  106  N.  W.  220  (money  was 
paid  by  owner  direct  to  materialman  by 
consent  and  direction  of  contractor). 

In  James  B.  Clow  &  Sons  v.  (Joldstein 
(1909)  147  IIL  App.  571,  a  check  given  the 
contractor  by  the  owner  was  cashed  and  the 
proceeds  taken  with  additional  money  and 
paid  to  the  materialman. 

See  Goss  v.  Strelitz  (1880)  54  CaL  640 
supra,  note  4. 

18  Williams  v.  Willingham-Tift  Lumber 
Co.  (1909)  5  6a.  App.  633,  63  S.  E.  584. 

This  particular  argument  is  noticed  in 
Campbell  Glass  &  Paint  Co.  v.  Davis-Page 
Planing  Mill  Co.  (1908)  130  Mo.  App.  474, 
110  S.  W.  24,  a  case  adhering  to  the  oppo- 
site theory,  and  it  is  stated  that  where  the 
dealings  of  a  materialman  are  with  a  sin- 
gle contractor,  who  has  different  contracts 
going  on  at  the  same  time,  he  is  not  bound 
to  ascertain  from  what  particular  contracts 
the  contractor  realized  the  money  with 
which  he  made  payments. 

Where  a  husband  who  has  been  furnished 
money  by  his  wife  with  which  to  buy  a 
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counts;  and,  upon  receiving  a  payment 
from  the  contractor,  is  bound  to  deter- 
mine the  account  upon  which  the  pay- 
ment is  to  be  applied.  If  the  contractor 
does  not  do  so,  but  applies  the  money 
as  a  credit  on  a  general  aeeotmt  against 
the  contractor,  he  thereby  waives  his 
lien.» 

In  some  cases  in  which  this  mle  is 
applied  the  materialman  had  knowledge 
of  the  source  of  the  money ;  *"  but  knowl- 
edge is  not  necessary  to  bind  him  to 
apply  it  to  the  account  of  the  owner 
making  the  payment." 

Where  the  owner,  in  making  the  pay- 
ment to  the  contractor,  has  directed  the 
application,  and  this  has  been  assented 
to  by  the  contractor,  it  has  been  held 
that  the  money  does  not  belong  to  the 
contractor,  but  is  intrusted  to  him  for  a 
specific  purpose;  that  he  is  merely  a 
messenger  or  bailee  for  the  purpose  of 


paying  the  money  as  directed.  Conse- 
quently, a  materialman  who  obtains  the 
money  so  paid  must  apply  it  to  the 
credit  of  the  owner  making  the  pay- 
ment." 

3.  Effect  of  notice  to  auicontmctor  or 
nutteHtUtnan  of  source. 

Where  the  materialman  or  subcon- 
tractor has  notice  of  the  source  of  the 
money,  he  must  apply  it  to  the  account 
of  the  owner  making  the  payment."  A 
check  drawn  by  the  owner  in  favor  of 
the  contractor,  and  having  written 
thereon  the  words  "on  contract,"  which 
is  indorsed  by  the  contractor  to  the  ma- 
terialman, furnishes  notice  of  the  source, 
so  that  the  materialman  cannot  apply 
the  proceeds  to  other  jobs,  especially 
where  the  materialman  knew  of  the  par- 
ticular job  on  which  the  payment  had 
been  made,  and  had  it  entered  separately 


bill  of  lumber  for  the  construction  of  a 
house  goes  to  a  materialman  witii  whom  he 
has  a  general  account,  and  purchases  the 
lumber,  and  pays  the  money  which  the  wife 
has  given  him  to  the  materialman,  the 
materialman  cannot  apply  it  to  the  hus- 
band's general  account,  and  thereby  retain 
a  mechanics'  lien  a^inst  the  property  of 
the  wife.  Young  v.  Swan  (1896)  100  Iowa, 
.323,  69  N.  W.  566.  It  further  appeared  in 
this  case  that  the  husband  durected  that 
credit  be  given  upon  the  items  of  account 
for  lumber  which  went  into  the  house  for 
the  wife. 

19  Williams  v.  Willingham-Tift  Liunber 
Co.  (Ga.)  supra. 

»  Lee  v.  Storz  Brewing  Co.  (1905)  75  Neb. 
212,  106  N.  W.  220  (money  was  paid  by 
owner  to  materialman  by  consent  and  di- 
rection of  contractor. 

»i  Sioux  Crrr  Foundbt  &  Mfg.  Co.  v. 
Mebten,  ante,  1247. 

*8In  Boyer-Van  Kuran  Lumber  &  Coal 
Co.  v.  Colonial  Apartment  House  Co.  (1913) 
04  Neb.  180,  142  N.  W.  619,  a  materialman 
to  whom  the  owner  directed  the  payment 
of  $400,  the  amount  due  him  for  material 
furnished,  had  previously  been  given  an  un- 
dated check  for  $670  by  the  contractor  for 
materials  furnished  in  other  buildings,  with 
the  understanding  that  the  contractor  would 
notify  the  materialman  when  he  received 
the  architect's  estimate  and  the  money  due 
upon  the  respective  jobs,  and  would  let  t)ie 
materialman  know  when  he  might  cash  this 
check.  Upon  receiving  the  money  from  the 
owner  in  this  case,  the  contractor  called  the 
materialman  on  the  telephone  and  told  him 
he  had  some  money  for  him.  The  material- 
man, without  further  inquiry,  and  without 
notification  or  permission  from  the  contrac- 
tor, filled  in  the  date  of  the  check,  pre- 
sented it  at  the  bank  for  payment,  and 
withdrew  the  amount  thereof  from  the  siuu 
which  had  been  given  to  the  contractor 
L.R.A.1916D. 


by  the  owner  to  pay  the  specific  amounts 
and  parties  named,  including  $400  to  this 
particular  materialman.  Before  the  check 
had  thus  been  presented  for  payment  by 
the  materialman,  the  owner  had  a  conversa- 
tion with  him  in  which  he  asked  him  if  he 
had  received  the  $400  that  was  sent  to  him 
previously;  he  replied  that  he  had,  but, 
when  asked  for  a  receipt,  said  that  he  did 
not  think  a  receipt  was  necessary,  and  told 
the  owner  to  fix  it  up  with  the  contractor. 
Upon  this  state  of  facts  the  owner  was 
held  entitled  to  a  credit  of  $670;  the  ma- 
terialman is  stated  by  this  unauthorized  act 
of  withdrawal,  and  by  refusing  eredit  to 
tire  owner,  to  have  wrongfully  converted  to 
his  own  use  the  money  thus  drawn  from  the 
bank;  that,  under  well -settled  principles  of 
law,  he  would  have  been  liable  to  an  action 
for  money  had  and  received,  and  he  is  etjual- 
ly  bound  to  allow  the  owner  of  the  fund 
credit  upon  its  indebtedness  to  that  ex- 
tent. 

**A  surety  on  a  contractor's  bond  is  enti- 
tled to  have  payment  made  by  the  contrac- 
tor from  money  received  from  the  building 
applied  to  that  account;  the  materialman, 
who  knew  the  source  of  the  money,  can- 
not apply  the  same  to  an  old  account  of 
the  contractor  for  which  the  surety  is  in 
no  wise  responsible.  Crane  Co.  v.  Pacific 
Heat  &  P.  Co.  (1904)  36  Wash.  95,  78  Pac. 
460.  See  Crane  Co.  v.  United  States  Fidel- 
ity &  G.  (3o.  supra,  note  6. 

A  materialman  to  whom  the  contractor 
furnished  materials  used  in  the  building 
cannot  credit  the  contractor  on  an  old 
account  for  the  materials  so  furnished,  and 
retain  a  lien  upon  the  building.  Mills  v. 
Olsen  (1911)  43  Mont.  129,  116  Pac.  33. 

See  Lee  v.  Storz  Brewing  Co.  supra,  note 
20,  and  Petersen  v.  Shain,  supra,  note  1. 

As  to  the  necessity  for  notice,  see  Sioux 
CiTT  Foundry  &  Mfg.  Co.  v.  Mzbter,  ante, 
1247. 
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on  his  books.**  But  where  the  party 
receiving  payment  does  not  know  of  the 
source,  he  may  credit  it  as  he  chooses.** 
The  effect  of  notice  of  the  source  of  the 
money  is  not  considered  in  other  cases.'* 

4.  Payment  to  a  materialman  who  has 
not  at  the  time  furnished  material 
for  huilding  of  oivner  making  pay- 
ment. 

A  materialman  to  whom  a  contractor 


has  paid  money  received  from  the  owner 
of  the  building  under  construction  with- 
out any  direction  as  to  its  application 
may  apply  the  money  on  a  general  ac- 
count of  the  contractor,  where,  at  the 
time  of  payment,  no  labor  or  materials 
had  been  furnished  by  the  materialman 
for  the  building  of  the  owner  making  the 
payment,  and  he  did  not  know  the  source 
of  the  money.^ 


M  Hughes  &  Co.  V.  Flint  (1911)  61  Wash. 
460,  112  Pac.  633.  That  notice  of  source  is 
-not  material  where  the  contractor  directs 
-the  application,  see  Jefferson  v.  Church  of 
St.  Matthew,  supra,  note  2,  and  Petersen  v. 
Shain,  sopra,  note  1. 

M  Thacker  v.  Bullock  Lumber  Co.  (1910) 
UO  Ky.  463,  131  S.  W.  271. 

MSee  Grace  Harbor  Lumber  Co.  v,  Ort- 


man    (1916)    —  Mich.  — ,   157   N.   W.   96, 
supra,  note  15. 

STBrigham  v.  Dewald  (1893)  7  Ind.  App. 
115,  34  N.  E.  498. 

See  Boyer-Van  Kuran  Lumber  &  Coal  Co. 
T.  Colonial  Apartment  House  Co.  (1913)  94 
Neb.  180,  142  N.  W.  519,  supra,  note  22. 

W.  A.  E. 


IOWA  SITPREMi:  COtJRT. 

JIE  ESTATE  OF  EDWARD  A.  OLDFIELD, 
Deceased. 

NANCY  BOWIE 

V. 

WILLIAM   TROWBRIDGE,   Exr.,   etc.,   of 
Edward  A.  Oldfleld,  Deceased. 

(—  Iowa,  — ,  156  N.  W.  977.) 

Evidence  —  contract  ^  facts  and   <Hr<- 
cnmstances. 

1.  An  express  contract  to  pay  for  services 
rendered  may  be  proved  by  facts  and  cir- 
cumstances, as  well  as  by  direct  evidence. 
l>V>r  other  caset,  see  Evidence,  XII.  i,  in  Dig. 

ISg  Ji.  8. 
Iilmltatlon  of  actions  ^  services  under 
continuous  contract. 

2.  The  statute  of  limitations  does  not  be- 
gin to  run  against  a  claim  for  services  ren- 
dered under  contract  so  long  as  they  are 
continuous. 

For  other  oases,  see  Limitation  of  Actions, 

II.  6,  in  Dig.  1-5S  N.  S. 
Breach    of    promise  —  affliction    wltb 

fatal  disease  —  effect. 

3.  A  man  who,  after  entering  into  a  con- 
tract to  marry,  is  afflicted  with  pernicious 
anemia,  which  is  incurable  and  will  be  fatal 
within  a  short  time,  may  repudiate  the  con- 
tract without  subjecting  his  estate  to  lia- 
bility for  damages,  if  consummation  of  the 
marriage  would  tend  to  hasten  the  disease 
and  shorten  his  life. 

For  other  cases,  see  Breach  of  Promise,  II. 
in  Dig.  1-52  N.  8. 

(Evans,  Cb.  J.,  and  Salinger,  J,,  dissent  in 
part. ) 

(March  23,  1916.) 

Note.  —  For  ill  health  as  defense  to  ac- 
tion for  breach  of  promise  to  marry,  see 
annotation  following  this  case,  post,  1276. 
X.R.A.1916D. 


(1R0SS  APPEALS  from  a  judgment  of 
J  the  District  Court  for  Carroll  County 
in  plaintiff's  favor  in  part,  in  an  action 
brought  to  recover  damages  for  an  alleged 
breach  of  promise  of  marriage,  and  to  re- 
cover for  personal  services  rendered  1^ 
plaintiff  to  decedent  in  his  lifetime;  de- 
fendant appealing  from  the  judgment  in 
plaintiff's  favor,  and  plaintiff  appealing 
from  so  much  of  the  judgment  as  denied  a 
recovery  for  the  breach  of  promise  of  mar- 
riage.    Affirmed  on  both  appeals. 

The  facts  are  stated  in  the  opinion. 

Mr.  Charles  C.  Helmer  for  defendant. 

Mr.  Brown  McCrary,  for  plaintiff: 

After  a  case  has  been  tried  to  a  jury 
upon  certain  issues  and  appealed  after  a 
reversal,  neither  party  has,  as  a  matter  of 
right,  to  so  amend  their  pleadings  as  to 
raise  new  issues. 

Re  Cook,  143  Iowa,  734,  122  N.  W.  578; 
Zalesky  v.  Home  Ins.  Co.  114  Iowa,  516, 
87  N.  W.  428. 

Sickness  or  incurable  disease  incurred 
after  a  promise  to  marry  is  not  ground  for 
releasing  a  man  from  his  agreement  to 
marry. 

Addison,  Contr.  1913  ed.  p.  1180;  Hall 
V.  Wright,  El.  Bl.  4  El.  746,  29  L.  J.  Q.  B. 
N.  S.  43,  6  Jur.  N.  S.  193,  1  L.  T.  N.  S. 
230,  8  Week.  Rep.  160;  Smith  v.  O>mpton, 
07  N.  J.  L.  548,  58  L.R.A.  480,  52  Atl.  586; 
Lemke  v.  Franzenburg,  159  Iowa,  466,  141 
N.  W.  332;  Broom,  Legal  Maxims,  7th  ed. 
251. 

Gaynop,  J.,  delivered  the  opinion  of  the 
court: 

The  controversy  in  this  suit  is  based  on 
two  claims  filed  against  the  estate  of  Ed- 
ward A.  Oldfield,  deceased.  The  plaintiff 
states  her  causes  of  action  in  two  counts. 
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In  the  first  count  of  her  petition  ehe  seeks 
to  recover  damages  for  a  breach  of  promise 
of  marriage.  In  the  second  count  site  seeks 
to  recover  for  personal  services  rendered 
by  her  to  decedent  during  his  lifetime.  It 
appears  that  Edward  A.  Oldfield  died  on 
December  2,  1910,  testate;  that  his  will  was 
duly  admitted  to  probate,  and  Wm. 
Trowbridge,  defendant  herein,  appointed 
executor  of  the  will.  On  the  11th  day  of 
January,  1911,  the  appellee,  plaintiff,  filed 
a  claim  against  the  state,  wherein  she  asks 
$10,000  on  account  of  a  breach  of  promise 
of  marriage  which  she  alleges  was  made 
between  her  and  the  decedent.  In  the  sec- 
ond count,  she  claims  $3,976  for  services 
rendered  by  her  for  decedent  from  Septem- 
ber 14,  1893,  to  September  2,  1910.  To 
the  first  count  of  plaintiff's  petition,  based 
on  an  alleged  promise  of  marriage,  the  de- 
fendant interposed  the  following  defenses: 
First,  that  any  agreement  of  marriage 
entered  into  was,  by  mutual  consent  of  the 
parties,  postponed  and  deferred  from  time 
to  time  up  to  the  death  of  Edward  A.  Old- 
field;  that  consummation  of  the  agreement 
-was  prevented  by  said  death;  second,  that, 
at  the  time  the  alleged  breach  of  promise 
occurred,  if  any,  the  said  Edward  A.  Old- 
field  was  suffering  from  an  incurable  dis- 
easp^  known  as  perhicious  anemia,  which 
made  it  impractical  and  impossible  for  him 
to  consummate  a  marriage  with  the  plain- 
tiff; that  any  marriage  at  that  time  would 
have  aggravated  said  disease  and  shortened 
his  life;  that  the  incurable  character  and 
disastrous  consequences  of  the  disease  were 
unknown  to  Oldfleld  at  the  time  of  the 
alleged  promise;  third,  defendant  pleads  the 
physical  condition  of  Oldfleld  in  mitigation 
of  damages.  To  the  second  count  of  plain- 
tiff's petition,  based  on  the  claim  for  serv- 
ices rendered,  the  defendant  pleads:  First, 
that  all  of  said  claims  and  demands  which 
accrued  prior  to  five  years  before  the  filing 
of  the  claim  are  barred  by  the  statute  of 
limitations.  Second,  that  during  the  time 
claimed  for  services  rendered,  the  plaintiff 
was  a  member  of  decedent's  family,  receiv- 
ing support  therein  as  a  member  of  the 
family ;  that  during  all  the  time  that  plain- 
tiff and  her  five  children  resided  with  Old- 
fleld, she  and  they  were  furnished  with  food, 
clothing,  and  other  necessaries  of  life  in 
decedent's  family;  that  Oldfield  received  no 
pay  therefor  except  from  the  services  ren- 
dered by  the  plaintiff  and  her  childr'en ;  that 
the  necessaries  furnished  were  at  least  of 
the  value  of  the  services  performed,  and 
that  she  was  fully  compensated  therefor  by 
such  support  and  maintenance;  that,  at  the 
time  plaintiff  resided  in  the  family  of  Ed- 
ward A.  Oldfield,  the  defendant  avers  the 
said  Oldfield  believed  that  the  services  ren- 
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dered  by  the  plaintiff  during  such  time  Wer« 
gratuitous,  and  were  rendered  by  the  plain- 
tiiff,  and  received  by  Oldfield,  without  the 
expectation  on  the  part  of  either  tliat  pay- 
ment should  be  made  therefor.  In  addition 
to  the  foregwng  defenses,  the  defendant 
pleads  a  general  denial  as  to  all  matters- 
alleged  by  the  plaintiff  in  her  respective 
claims.  Upon  the  issues  thus  tendered,  the- 
cause  was  tried  to  a  jury,  and  a  general 
verdict  returned  for  the  plaintiff  for  $3,- 
164.  The  jury  found,  however,  specially 
that  the  plaintiff  was  not  entitled  to  recover 
on  the  first  coimt  of  her  petition  for  the 
breach  of  promise  of  marriage,  A  judg- 
ment having  been  entered  upon  the  verdict, 
both  parties  appeal.  The  defendant,  hav- 
ing appealed  first,  is  designated  as  ap- 
pellant, and  the  plaintiff  as  appellee,  when 
referred  to  hereafter  in  this  opinion. 

As  defendant  first  appealed,  we  will  give 
our  attention  first  to  a  consideration  of  the 
claim  based  upcai  the  second  count  of  the 
petition  upon  which  the  jury  allowed  plain- 
tiff to  recover.  In  this  count  of  her  peti- 
tion she  seeks  to  recover  for  services  ren- 
dered, and  alleges  that  in  the  year  1893, 
Edward  Oldfield  lived  on  a  farm  in  ■  Sac 
county;  that  at  his  instance  and  request, 
and  by  express  agreement,  this  plaintiff 
came  to  his  place  to  work;  that  in  1894, 
she  brought  her  family  with  her,  consisting 
of  five  children;  that  she  continued  to 
work  for  him  from  September,  1893,  to 
September,  1910,  except  when  temporarily 
away  on  a  visit;  that  the  reasonable  value' 
of  her  services,  during  all  the  time  wa» 
$5  a  week;  that  her  work  consisted  of 
household  duties,  work  and  labor  in  the 
house,  and  manual  labor  upon  the  farm. 
The  plaintiff  further  alleges  that  payments 
were  made  to  her  from  time  to  time  during 
said  period. 

The  first  alleged  error,  relied  upon  by 
the  defendant  for  reversal,  is  based  on  the- 
action  of  the  court  in  giving  instruction 
25  to  the  jury,  on  its  own  motion.  The 
theory  upon  which  the  error  is  predicated 
is  that  the  plaintiff's  petition  seeks  to  re- 
cover for  services  rendered  under  an  ex- 
press contract,  while  this  instruction,  it  ia 
claimed,  authorizes  her  to  recover  on  an  im- 
plied contract.  A  mere  statement  of  what 
the  instructions  contain  is  sufficient  to  nega- 
tive' appellant's  contention.  The  court 
recognized  the  fact  that  the  plaintiff  predi- 
cates her  ri^t  to  recover  upon  an  express  ■ 
agreement,  and  denied  her  right  to 
recover  except  upon  proof  of  such  ex- 
press agreement.  The  court  said:  "The 
plaintiff  alleges  that  she  went  to  work 
for  decedent  under  an  express  agree- 
ment that  she  should  do  so.  Direct  evi- 
dence of  such   agreement  is,  however,  not. 
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necessary  if,  from  all  the  facts  and  circum- 
stances appearing  in  evidence  in  the  case, 
you  can  find  by  a  preponderance  of  the  evi- 
dence that  there  must  have  been  such  an 
agreement." 

The  court  in  the  instruction  complained 
of  simply  told  the  jury  that  the  sigreement, 
alleged,  could  be  proved  by  facts  and  cir- 
cumstances, as  well  as  by  direct  evidence. 
Many  facts  about  which  there  is  contro- 
versy are  so  proved.  The  mouths  of  both 
parties  to  this  controversy  were  closed;  one 
by  death,  and  one  by  operation  of  law. 
lliat  there  was,  or  was  not,  such  an  agree- 
ment as  she  alleged  was  a  substantive  fact 
t«  be  proved,  as  the  court  aays,  by  direct 
evidence,  or  by  facts  and.  circumstances  ap- 
pearing in  evidence,  not  necessarily  by 
direct  evidence.  If  the  facts  and  circum- 
stances proved  established  in  the  minds 
of  the  jury  a  belief  in  the  existence  of  the 
controverted  fact,  then  the  fact  itself  was 
proved,  even  thoiigh  there  were  no  direct 
evidence  of  its  existence. 

That  a  party  cannot  recover  upon  an 
implied  contract  where  he  pleads  and  relies 
up<a  an  express  contract  is  elementary.  Ko 
rule  is  more  familiar  to  the  profession  than 
the  (me  which  requires  a  case  to  be  tried 
upon  issues  made  in  the  pleadings.  No 
ultimate  fact,  not  pleaded,  can  be  consid- 
ered in  determining  such  liability.  This 
rule  was  recognized  on  the  former  appeal 
of  this  case  (168  Iowa,  98,  138  N.  W.  847), 
in  which  it  was  said:  "Direct  evidence  of 
such  an  agreement  for  employment  is  not 
necessary,  however.  If  from  all  of  the 
facts  and  circumstances  appearing  in  the 
case  it  can  fairly  be  said  that  there  must 
have  been  such  an  agreement,  it  is  suffi- 
cient." 

In  the  28th  instruction  givrn  to  the  jury 
the  court  expressly  said:  "In  this  case, 
plaintiff  cannot  recover  anything  for  her 
services  .  .  .  unless  she  has  established 
.  .  .  that  such  services  were  rendered 
by  her  under  and  by  virtue  of  an  express 
agreement  with  Oldfield  for  the  perform- 
ance of  the  same." 

It  is  next  contended  that  the  court  erred 
in  giving  the  28ih  instruction,  for  the  rea- 
son, as  it  is  said  in  argument,  that  the 
instruction  assumes  that  there  is  evidence 
of  an  express  agreement,  and  that  such 
agreement  did  not  contemplate  payment  for 
such  services  by  furnishing  plaintiff  with 
a  home,  food,  (dothing,  etc.,  for  herself  and 
family.  This  instruction  must  be  read  in 
connection  with  instructions  26  and  27,  im- 
iliediately  preceding,  in  order  that  its  full 
import  and  purpose  may  be  understood. 
Tlie  contention  of  the  defendant  was  that 
the  plaintiff  was  a  member  of  decedent's 
family:  that  the  labor  performed  was  per- 
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formed  by  her  as  a  member  of  the  family; 
that  there  was  no  reasonable  expectation  oa 
her  part  of  receiving  pay,  and  that  there 
was  no  expectation  on  his  part  of  compen- 
sating her  for  the  services;  that  in  no 
event  could  she  recover  for  services  ren- 
dered, in  the  absence  of  an  express  con- 
tract such  as  alleged  by  her  in  her  petition. 
The  2dth  and  27th  instructions  given  are 
as  follows: 

"Where  one  person  performs  services  for 
another,  and  the  other  furnishes  a  home, 
food,  and  clothing  for  the  first,  a  presump- 
tion arises  that  neither  expects  to  pay  or 
receive  compensation.  If,  therefore,  you 
find  by  a  preponderance  of  the  evidence 
that  plaintiff  did  perform  services  for  Old- 
field,  and  Oldfield  furnished  a  home,  food, 
and  clothing  to  the  plaintiff,  and  if  you 
further  find  that  the  plaintiff  has  not  shown 
by  a  preponderance  of  the  evidence  that 
Oldfield  agreed  or  expected  to  pay  her  for 
services,  then  the  plaintiff  is  not  entitled 
to  receive  anything  therefor,  and  your  ver- 
dict should  be  for  the  defendant  on  this 
branch  of  the  case. 

"If  you  should  find  plaintiff  to  have  been 
living  with  decedent  as  a  member  of  his 
family  and  receiving  support  therein,  a  pre- 
sumption would  arise  that  such  services  as 
rendered  by  her  were  gratuitous,  and  the 
plaintiff  must  overcome  this  presumption  in 
order  to  entitle  her  to  recover  for  such 
services  by  showing  by  a  preponderance  of 
the  evidence  that  such  services  were  ren- 
dered under  an  express  agreement  for  the 
rendering  of  the  same  as  heretofore  ex- 
plained to  you  in  these  instructions." 

Immediately  following  which  is  this  por- 
tion of  the  28th  instruction,  of  which 
complaint  is  made,  reading  as  follows: 
"If  she  has  thus  established  that  such 
services  were  rendered  by  her  under  and  by 
virtue  of  an  express  agreement  with  Old- 
field  for  such  services,  and  by  which  she 
was  to  be  paid  therefor,  then  in  such  event 
she  would  be  entitled  to  recover  herein  for 
such  services,  even  though  they  may  have 
been  rendered  at  a  time  when  she  was  fur- 
nished a  home,  food,  and  clothing  by  de- 
cedent, and  was  living  with  decedent  in  his 
home,  and  with  his  family." 

The  contention  of  appellant  is  that  the 
court  ignores  the  claim  made  by  the  defend- 
ant that  the  home,  food,  and  clothing  fur- 
nished plaintiff  fully  compensHtrd  her  for 
all  the  services  rendered,  and  that  the  agree- 
ment contemplated  that  one  should  be  in 
satisfaction  of  the  other.  W'e  do  not  con- 
strue the  instruction  as  so  holding.  In  the 
21st  instruction  given  by  the  court,  the  jury 
were  expressly  told  that  one  of  the  defenses 
is  that  plaintiff  has  been  fully  paid  for 
such  services  by  reason  of  payments  made 
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to  her  by  decedent,  and  by  reason  ot  food, 
clothing,  and  necessities  furnished  her  and 
the  members  of  her  family,  and  said  to  the 
jury  that  they  should  determine  from  the 
evidence  whether  this  contention  was  true 
or  not,  and  should  consider  all  the  evidence, 
the  circumstances  under  which  the  services 
were  rendered,  and  the  supplies  furnished, 
and  the  extent  of  the  same,  and  what  serv- 
ices, if  any,  were  rendered  by  the  children 
in  determining  this  question. 

It  is  next  contended  that  this  record  dis- 
closes such  a  state  of  facts  that  all  of 
plaiiitifl's  claim,  prior  to  five  years  imme- 
diately preceding  the  filing  of  the  claim,  was 
barred  by  the  statute  of  limitations.  This 
question  was  before  the  court  on  the  former 
appeal,  and  the  evidtiice  on  this  point  was 
subtantially  the  same  as  in  this  record. 
This  court  said:  "The  evidence  as  a  whole 
tended  to  show  that  the  service  was  contin- 
uous for  the  entire  time  up  to  at  least 
within  a  year  or  two  of  the  commencement 
of  this  action,  with  the  exception  of  one  or 
two  brief  periods  when  plaintiff  was  al>sent 
on  visits,  and,  such  being  the  case,  the  stat- 
ute did  not  begin  to  run"  (citing  Kilbourn 
v.  Anderson,  77  Iowa,  601,  42  N.  W.  431; 
Aslier  V.  Pegg,  146  Iowa,  641,  30  L..R.A. 
(X.S.)  890,  123  N.  W.  739. 

We  think  this  disposes  of  this  same  con- 
tention made  upon  this  appeal.  See  Hens- 
ley  V.  Davidson  Bros.  Co.  135  Iowa,  106, 
112  N.  W.  227,  14  Ann.  Cas.  62. 

It  is  next  contended  that  the  verdict  is 
excessive.  In  this  contention  we  cannot 
concur.  We  may  further  say  that  a  review 
of  the  evidence  in  this  case  satisfies  us  that 
the  verdict  on  this  branch  of  the  case  is 
sustained  by  it. 

Vie  find  no  reversible  error  upon  defend- 
ant's appeal. 

Division  II.; 

This  brings  us  to  a  consideration  of 
plaintiff's  appeal,  and  calls  for  a  review  of 
the  record  made  upon  the  claim  of  plaintiff 
for  breach  of  promise  of  marriage.  Assum- 
ing, for  the  purposes  of  this  opinion,  that 
the  record  disclosed  a  promise  of  marriage 
entered  into  between  plaintiff  and  deceased 
substantially  as  claimed  by  the  plaintiff;  as- 
suming that  this  promise  continued  to  be 
recognized  by  both  parties  as  binding  upon 
each;  assuming  that  in  September,  1910, 
the  deceased  refused  to  fulfil  bis  promise 
and  marry  the  plaintiff;  assiuiing  that  at 
the  time  of  the  alleged  breach  of  promise, 
Oldfield  was  suffering  from  pernicious 
anemia,  and  that  the  same  was  an  incur- 
able disease,  and  that  marriage  would  ag- 
gravate the  disease,  and  would  have  tended 
to  shorten  the  life  of  the  deceased,  and  that 
this  was  not  known  to  Oldfield  at  the  time 
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I  of  the  making  of  the  pr(»nise,  and  that  the 
condition  arose  subsequently  to  the  making 
of  thie  promise,  and  that  this  disease  caused 
his  death  on  December  2,  1910, — the  ques- 
tion presented  is  whether  or  not  such  a 
finding  would  excuse  the  conduct  of  the 
deceased  in  refusing  to  consummate  his 
promise  by  marriage,  and  defeat  plaintiff's 
right  to  recover  damages  based  on  such  re- 
fusal. ', 

The  testimony  of  Dr.  Fatty  is  that  he 
was  first  consulted  by  Oldfield  in  February, 
1910;  that  Oldfield  then  said  he  had  no 
appetite,  was  tired  all  the  time  and  unable 
to  work;  that  he  was  easily  fatigued,  short 
of  breath,  and  unable  to  sleep  well;  that 
he  made  an  examination  of  him;  that  he 
had  hemic  murmurs  of  the  heart;  that  his 
conditim  was  due  to  a  loss  of  blood  ele- 
ments; that  his  ccmdition  was  serious; 
that  he  had  pernicious  anemia;  that  when 
he  first  consulted  him,  he  was  pale,  and 
his  eyelids  showed  little  color;  that  he  in- 
formed Oldfield  that  his  condition  was  seri- 
ous; that  he  saw  him  on  August  3d  of 
that  year;  that  he  had  then  become  weaker 
and  unable  to  do  anything;  that  he  in- 
formed Oldfield  that  his  condition  was 
fatal;  that  he  died  of  pernicious  anemia; 
that,  at  the  time  he  first ,  consulted  him, 
he  was  unable  physically  to  fulfil  a  con- 
tract of  marriage.  . 

Dr.  Kessler  testified  that  the  disease  of 
pernicious  anemia  may  last  two  or  three 
months,  possibly  more  than  a  year,  but 
usually  a  year -is  the  limit;  that  if  it  ap- 
peared in  the  early  part  of  1010  that  Old- 
field  had  no  appetite,  was  tired  all  the 
time  and  unable  to  w(»'k,  was  easily 
fatigued,  unable  to  sleep  well,  and  that  an 
examination  disclosed  hemic  murmurs  of 
the  heart,  and  his  eyes  were  pale,  and  he 
died  September  2,  1910,  he  would  say  that 
he  died  of  pernicious  anemia;  that  if  a 
man  was  suffering  from  pernicious  anemia, 
it  would  have  a  bad  effect  on  his  health  to 
marry  and  have  intercourse;  that  it  would 
aggravate  the  disease  and  shorten  his  life; 
that  in  treating  pernicious  anemia,  the 
patient  is  advised  to  refrain  from  labor, 
dissipation,  or  excitement;  in  other  words, 
take  everything  as  easily  as  possible  and 
be  quiet;  that  such  things  would  aggravate 
the  disease  and  shorten  his  life;  that  any 
excitement  or  exertion  would  t«nd  to  aggra- 
vate the  disease  and  shorten  the  life  of  the 
patient;  that  the  disease  is  debilitating  in 
its  character,  and  tends  to  weakening  the 
vital  forces,  and,  in  some  cases,  impair  the 
mind,  and  said:  "I  would  advise  a  patient 
suffering  from  pernicious  anemia  to  avoid 
excitement  and  exertion  and  keep  quiet." 

The  plaintiff,  Nancy  Bowie,  testified,  that 
she  was  away  from  September,  1909,  until 
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April,  1910;  that  the  deceased  told  her  in 
February,  1910,  that  he  had  been  to  see  a 
doctor,  and  the  doctor  told  him  he  could  not 
live.  "It  was  after  that  time  that  he  told 
me  he  would  not  marry  me." 

Dollie  Sawyer,  daughter  of  the  deceased, 
testified:  "I  came  back  home  in  April, 
1910,  because  my  father  wanted  me  to  come 
back.  He  said  his  health  was  getting  very 
bad.  He  wanted  me  to  come  back  and  stay 
with  him.  I  stayed  with  him  until  he  died. 
His  health  was  bad  during  all  the  summer 
of  1910,  and  kept  gradually  growing  worse. 
I  heard  him  say  before  Mrs.  Bowie  that 
the  doctor  told  him  he  could  not  live." 

Under  the  heading,  'Tropositions  of  Law 
Requiring  a  Reversal,"  the  plaintiff,  the 
cross  appellant,  urges  but  two  propositions: 

First:  "After  a  case  has  been  tried  to  a 
jury  upon  certain  issues  and  appealed  after 
reversal,  neither  party  has,  as  a  matter  of 
right,  to  so  amend  the  pleadings  as  to  raise 
new  issues." 

As  a  matter  of  right,  perhaps  no.  As  a 
matter  of  discretion  in  the  court,  yes.  The 
amendment  complained  of  was  filed  with  the 
consent  of  the  court,  and  for  reasons  then 
urged  before  the  court.  It  was  a  discretion- 
ary matter  with  the  court  to  allow  it  vt 
not  in  this  particular  case.  The  second 
proposition  was  stated  in  these  words: 
"Sickness  or  incurable  disease,  incurred 
after  a  promise  of  marriage,  is  not  ground 
for  releasing  him  from  his  agreement  to 
marry." 

Upon  this  second  proposition,  the  authori- 
ties are  not  agreed.  Some  courts  hold  that 
every  contract  to  marry  has  coupled  with 
it  an  implied  condition  that  the  parties 
will  not  endanger  life  or  health  in  the  con- 
summation of  the  marriage;  that  where  ill- 
ness or  disease  exists  in  either  party  to  the 
contract,  such  as  would  render  marriage 
dangerous  to  the  life  or  health  of  either,  a 
breach  of  the  contract,  based  on  such  un- 
avoidable and  unanticipated  condition,  is 
exciisable.  In  Sanders  v.  Coleman,  97  Va. 
690,  34  S.  E.  621,  47  L.R.A.  681,  the  su- 
preme court  of  Virginia  said:  "It  can  no 
longer  be  doubted  that,  if  the  performance 
of  a  contract  is  rendered  impossible  by  the 
act  of  God  alone,  such  fact  will  furnish  a 
valid  accuse  for  its  nonperformance,  and 
such  a  stipulation  will  be  understood  to 
be  aa  inherent  part  of  every  contract.  This 
principle,  it  would  seem,  should  apply  with 
peculiar  force  to  a  marriage  contract,  the 
performance  of  which,  owing  to  causes  sub- 
sequently intervening,  and  altogether  inde- 
pendent of  any  default  of  the  party,  might 
result  in  consequences  disastrous  to  the  life 
or  health  of  the  parties,  or  either  of  them. 
We  hold,  therefore,  that  a  contract  to 
marry  is  coupled  with  the  implied  condi- 
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tjon  that  both  of  the  parties  shall  renuiin 
in  the  enjoyment  of  life  and  health,  and,  if 
the  condition  of  the  parties  has  so  changed 
that  the  marriage  state  would  endanger  tlie 
life  or  health  of  either,  a  breadi  of  tiie  con- 
tract is  excusable"  (citing  Allen  v.  Baker, 
86  N.  C.  91,  41  Am.  R^.  444;  Shackleford 
V.  Hamilton,  93  Ky.  80,  15  L.RJI.  531,  40 
Am.  St  Rep.  166,  19  S.  W.  5 ) . 

The  opinion  further  proceeds:  "In  the 
case  at  bar  the  evidence  as  to  which,  in 
our  opinion,  there  is  no  real  conflict,  shows 
that  there  was  a  predisposition  in  the  de- 
fendant's family  to  physical  trouble  of  the 
kind  that  had  developed  witii  him;  that 
his  father  had  died  with  a  similar  disease, 
and  a  brother  with  urinary  trouble;  that 
after  his  engagement  with  the  plaintiff,  and 
before  the  time  fixed  for  the  marriage,  the 
defendant  had,  without  fault  (m  his  part, 
developed,  and  was  suffering  with,  a  grave 
malady,  involving  the  urinary  organs,  which 
had  continued  and  kept  him  constantly 
under  the  advice  and  treatment  of  a  physi- 
cian up  to  the  time  of  the  trial;  that  he 
had  cystitis,  with  probable  inflammation  of 
the  urethra,  complicated  with  enlargement 
of  the  prostate  gland,  and  that  an  indul- 
gence .  .  .  would  aggravate  the  dis- 
ease, and  likely  shorten  his  life;  and  that 
it  would  be,  not  only  a  wrong  and  injustice 
to  the  defendant,  but  also  to  the  plaintiff, 
for  him  to  marry  in  his  condition  of  health. 
Marriage  is  assumed  in  law  to  be  made 
for  mutual  comfort.  The  condition  of  the 
defendant  precludes  any  hope  of  mutual 
comfort  from  cohabitation.  On  the  con- 
trary, an  indulgence  .  .  .  would  aggra- 
vate his  disease,  and  enhance  the  chances 
of  a  fatal  result.  .  .  .  Our  conclusion 
upon  the  law  and  the  evidence  is  that  the 
defendant  acted  throughout  with  good  faitii, 
and  that  the  unhappy  circumstances  in 
which  he  found  himself  justified  the  alleged 
breach  of  his  contract  to  marry  the  plain- 
tiff." 

As  supporting  this  rule,  we  have  Grover 
V.  Zook,  44  Wash.  489,  7  L.RJl.(N.S.)  682, 
120  Am.  St  Rep.  1012,  87  Pac  638,  12 
Ann.  Gas.  192,  in  which  the  rule  laid 
down  in  the  Sanders  Case,  supra,  was 
quoted  with  approval.  In  this  Zook  Case 
the  defendant  was  afflicted  with  pulmonary 
tuberculosis  (commonly  called  consump- 
tion), in  an  incurable  form.  The  woman 
sought  to  recover  damages  for  the  breach 
of  the  contract.  This  was  interposed  as 
defense.  The  gufliciency  of  the  defense  was 
questioned  on  many  grounds,  but  was  eus- 
toined  on  the  ground  that  the  consumma- 
tion of  the  marriage  would  endanger  not 
only  his  life,  but  tlie  life  of  the  woman, 
and  would  affect  the  offspring,  if  any, 
riesulting  from  the  marriage.     It  appeared 
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in  this  case  that  several  mraabers  of  de- 
fendant's family  had  died  of  pulmonary  c<mi- 
sumption.  As  recognizing  the  doctrine  ex- 
pressed in  these  two  eases,  though  not 
directly  in  point,  see  Beans  ▼.  Denny,  141 
Iowa,  52,  117  N.  W.  1001 ;  Vieriing  ▼.  Bin- 
der, 113  Iowa,  337,  86  N.  W.  621;  Tram- 
mel! T.  Vaughan,  158  Mo.  214,  51  L.R.A. 
854,  81  Am.  St.  Rep.  302,  59  S.  W.  70; 
Shackleford  t.  Hamilton,  93  Ky.  80,  15 
L.R.A.  631,  40  Am.  St.  Rep.  186,  19  8.  W. 
5.  In  this  last  case  the  defense  interposed 
was  that,  long  prior  to  any  contract  of 
marriage  with  tiie  plaintiff,  defendant  bod 
contracted  a  loathsome  disease  called 
syphilis,  and  was  treated  for  by  skilled 
physicians  until  be  was  pronounced  cured; 
that  physicians  advised  him  he  was  cured, 
and  was  in  a  fit  state  to  marry  and  could 
safely  do  so;  that  after  this  time,  and  with 
the  belief  in  good  faith  that  the  malady 
no  longer  existed,  be  made  the  contract 
with  the  plaintiff;  that,  after  the  engage- 
ment to  marry,  and  without  any  fault  on 
his  part,  the  symptoms  of  the  disease  re- 
appeared, and  be  was  advised  by  physicians 
that  he  should  not  marry;  that  prior  to 
the  bringing  of  this  action,  he  made  known 
the  fact  to  the  plaintiff.  The  lower  court 
sustained  appellee's  demurrer  to  this  con- 
tention as  a  defense,  but  allowed  the  pleas 
to  go  to  the  jury  in  mitigation  of  dam- 
ages. The  supreme  court  said:  "The 
court  below,  entertaining  the  opinion 
that,  as  the  defendant  had  entered  into 
this  marriage  contract,  he  is  bound  for  its 
breach,  although  it  might  hare  been  the 
duty  of  the  appellant,  under  the  circum- 
stances, to  decline  to  execute  it,  sustained 
the  demurrer;  .  .  .  that  the  contract 
was  unconditional,  and  the  defendant  being 
able,  at  the  time  the  promise  was  made, 
to  perform  the  contract,  he  must  either 
execute  it,  or  become  responsible  in  damages 
for  the  breach.  If  such  a  contract  as  that 
of  marriage  is  to  be  treated  in  the  light 
of  a  mere  bargain  and  exchange  of  chattels 
between  parties  competent  to  contract,  then 
it  seems  to  us  there  would  be  but  little 
difficulty  in  sustaining  the  action  of  the 
court  below;  but  if  the  agreement,  when 
entered  into,  is  to  be  treated  as  creating  a 
status  that  forms  the  basis  of  our  entire 
social  system,  and  in  which  society  has 
more  interest  in  preserving  its  purity  than 
the  parties  to  the  agreement,  it  must  fol- 
low that  the  defense  interposed  to  the  ap- 
pellee's claim  for  damages  was,  in  law  as 
Well  as  morals,  sufiioient  to  prevent  the  re- 
covery. When  the  marriage  contract  is 
consummated,  the  parties  taking  each  other 
for  better,  for  worse,  for  richer,  for  poorer, 
and  agree  to  cherish  each  other  in  sickness 
and  in  health,  the  fact  that  the  social  stand- 
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ing  of  the  one  party  or  the  other,  or  their 
pecuniary  condition,  was  not  as  represented, 
will  afford  no  ground  for  relief;  still, 
when  there  is  a  mere  agreement  to  marry, 
there  may  be  such  a  condition  of  the  on* 
party  or  the  other,  as  to  health  or  other 
bodily  infirmity,  arising  subsequent  to  the 
agreement,  as  would  authorize  either  party 
to  decline  to  enter,  into  the  marriage  rela- 
tion; and  to  hold  otherwise  would  be  to 
place  such  a  contract  upon  the  same  foot- 
ing with  cases  of  mere  personal  chattels. 
It  is  said  by  Mr.  Bishop  in  his  work  on 
Marriage  and  Divorce  that  'one,  after  mar- 
riage, cannot  complain  of  an  impediment 
known  to  him  bdore;  but,  if  he  were 
ignorant  of  the  existence  of  the  defect,  or 
of  its  incurable  nature,  though  in  himself, 
he  may  take  advantage  of  it  by  suit  of 
nullity.  The  marriage  was  a  mistake;  the 
ends  intended  by  it  cannot  be  answered' 
([citing]  2  Bishop,  Marr.  ic  Div.  5th  ed. 
581).  The  text-books  establish  the  doctrine 
that  'without  sexual  intercourse  the  ends  of 
marriage — the  procreation  of  children  and 
the  pleasures  and  enjoyments  of  matrimony 
—cannot  be  attained.'  'The  first  cause  and 
reason  of  matrimony,'  says  Ayliffe,  'ought 
to  be  the  design  of  having  offspring;  so 
the  second  ought  to  be  the  avoiding  of  forni- 
cation. And  the  law  recognizes  these  two 
as  its  principal  ends;  namely,  a  lawful 
indulgence  of  the  passions,  to  prevent  licen- 
tiousness; and  the  procreation  of  children, 
according  to  the  evident  design  of  Divine 
Providence,'  [citing]  1  Bishop,  Marr.  ti  Div. 
6th  ed.  322. 

"It  is  not  pretended,  nor  has  it  been  so 
adjudged,  in  any  court,  that  a  mere  tempo- 
rary disease,  or  such  a  change  in  the  physi- 
cal condition  of  a  party  to  a  marriage  con- 
tract, after  it  has  been  entered  into,  and 
without  his  fault,  as  would  render  him  less 
capable  of  discharging  duties  growing  out 
of  the  marital  relation,  would  be  sufficient 
to  justify  its  breach;  but  when  the  party 
is  afflicted  with  bodily  disease  to  such  an 
extent  as  is  dangerous  to  the  lives  of  those 
with  whom  he  cornea  in  contact,  and  such 
as  must,  if  he  should  marry,  necessarily 
be  communicated  to  his  wife,  .  .  .  and, 
through  her,  to  affect  her  offspring  with 
the  poison,  connected  with  the  fact  that 
he  was  ignorant  of  the  disease  being  upon 
him  at  the  time  he  ccmtracts  to  marry,  he 
will  be  excused  for  the  nonperformance  of 
bis  undertaking.  While  the  contract  to 
marry  is  silent  as  to  any  condition,  it  must 
be  implied  that  any  subsequent  change  in 
the  physical  or  mental  condition  of  either 
party  without  fault,  so  as  to  render  it  im- 
possible, in  the  nature  of  things,  to  accom- 
plish the  object  for  which  the  marriage 
relatiMi  is  brought  about,  will  release  the 
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parties  from  the  agreement.  Impotency,  in- 
sanity, or  such  a  diseased  condition  of  tlie 
body  as  would  affect  the  offspring  and  en- 
danger the  life  of  the  mother  if  the  contract 
were  carried  out,  would  certainly  be  with- 
in this  rule.  Any  other  doctrine  would 
require  the  same  construction  to  be  given 
the  agreement  to  marry  that  is  given  to  con- 
tracts for  the  sale  and  delivery  of  personal 
property.  Where  the  party  can  recover  dam- 
ages for  the  breach,  aJthoU{|^  it  is  impossi- 
ble, to  perform  it;  in  other  words,  it  is 
urged  that  the  woman  must  have  either  the 
husband  or  damages  in  his  stead,  if  he  is 
able  to  have  the  marriage  ceremony  per- 
formed. This  is  also  the  objection  to  the 
majority  opinions  rendered  in  the  court  of 
Queen's  bench  in  the  case  of  Hall  v.  Wright, 
El.  Bl.  t  El.  746.  We  concur  with  the 
minority  opinion  in  that  case  that  the  con- 
tract of  marriage  is  subject  to  implied  con- 
ditions peculiar  to  itself.  In  that  case  the 
defense  was  that,  after  the  promise,  and 
before  the  breach,  the  defendant  was  afflicted 
with  bleeding  from  the  lungs,  and  by  rea- 
son of  the  disease  became  incapable  of 
marriage  without  great  danger  to  his  life, 
and  therefore  imflt  for  the  marriage  state, 
of  which  the  plaintiff  had  notice.  After 
reviewing  the  authorities  upon  the  question, 
Erie,  J.,  said:  'The  principle  deduced  from 
the  cases  seems  to  i>e  that  a  contract  to 
marry  is  assumed  in  law  to  be  made  for 
the  purpose  of  mutual  comfort,  and  is 
avoided  if  1^  the  act  of  God  or  the  oppo- 
site party  the  circumstances  are  so  changed 
as  to  make  intense  misery,  instead  of  mu- 
tual comfort,  the  probable  result  of  per- 
forming the  contract.'  The  majority  opinion 
was  rendered  on  the  idea  that  the  dis- 
ease was  not  such  a  state  of  health  as  to 
make  it  impossible  for  the  defendant  to 
marry,  and  therefore  not  impossible  of  per- 
formance; and,  if  a  case  like  the  one  being 
considered  had  been  presented,  we  doubt  if 
any  difference  of  opinion  would  have  been 
expressed.  Pollock  and  other  text  writers 
on  contracts,  in  alluding  to  this  opinion, 
say  that  it  is  so  much  against  the  tendency 
of  the  later  cases  that  it  is  now  of  little 
or  no  authority  beyond  the  point  decided; 
but,  if  that  opinion  had  been  unanimous, 
although  entitled  to  great  weight,  we  would 
not  be  inclined  to  follow  its  reasoning,  or 
concur  in  the  conclusion  reached." 

Judge  Pollock  in  his  work  on  Contracts, 
3d  ed.  p.  646,  said :  "In  the  early  and  very 
peculiar  case  of  Hall  v.  Wright,  the  ques- 
tion after  some  critical  discussion  of  the 
pleadings,  which  it  is  needless  to  follow, 
came  to  this:  Is  it  a  term  in  the  ordinary 
agreement  to  marry  that  if  a  man  from 
bodily  disease  cannot  marry  without  dan- 
ger to  his  life,  and  is  unfit  for  marriage 
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frmn  the  cause,  mentioned  at  the  time  ap- 
pointed, he. shall  be  excused  from  mariyiog 
thenT  or,  in  other  words,  is  the  continuance 
of  health  ( that  is,  of  such  a  state  of  health 
as  makes  it  not.  improper  to  marry)  an 
implied  condition  of  the  contract?  The 
court  of  exchequer  chamber  decided  by  four 
to  three  that  it  is  not;  the  court  of  the 
Queen's  bench  having  beein  equally  divided. 
The  majority  of  the  judges  relied  upon  two 
reasons, — that  if  a  man  could  not  marry 
without  danger  to  his  life,  -  that  did  not 
show  the  performance  of  the  contract  to  be 
impossible,,  but,  at  moat,  highly  imprudent, 
and  that,  at  any  rate,  the  contract  could  be 
so  far  performed  as  to  give  the  woman  the 
status  and  social  position  of  a  wife.  It  is 
not  disputed  that  the  contract  waa  voidable 
at  her  option.  'The  man,  though  he  may  be 
in  a  bad  state  of  health,  may  nevertheless 
perform  his  contract  to  marry  the  woman, 
and  so  give  her  the  benefit  of  social  posi- 
tion, so  far  as  in  his  power,  though  he  may 
be  unable  to  fulfil  all  the  obligations  of  the 
marriage,  and  it  rests  with  the  woman  to 
say  whether  she  will  enforce  or  renounce  the 
contract.'  As  to  the  first  of  these  reasons, 
the  question  is  not  whether  there  is  or  not 
am  absolute  impossibility,  but  what  is  the 
true  meaning  of  the  contract;  and  in  this 
case  the  contract  is  of  such  a  kind  that  one 
might  expect  the  conditions  implied  in 
strictly  personal  contracts  to  be  extended 
rather  than  excluded.  As  to  the  seoond 
reason,  it  cannot  be  maintained  except 
against  the  common  understanding  of  man- 
kind and  the  general  Ivreatment  of  marriage 
by  English  law,  that  the  acquisition  of  l^al 
or  social  position  by  marriage  is  a  princi- 
pal or  independent  object  of  the  contract. 
Unless  it  can  be  so  considered,  the  reason 
cannot  stand  with  the  principle  aflSrmed  in 
Geipel  v.  Smith,  L.  R.  7  Q.  B.  404,  41  L.  J. 
Q.  B.  N.  S.  153,  26  L.  T.  N.  S.  361,  20 
Week.  Rep.  332,  1  Asp.  Mar.  L.  Cas.  268, 
that  when  the  main  part  of  a  contract  has 
become  impossible  of  performance  by  an 
accepted  cause,  it  must  be  treated  as  hav- 
ing become  impossible  altogether.  Tlie  de- 
cision itself  can  be  reviewed  only  by  a 
court  of  ultimate  appeal,  but  it  is  so  much 
against  the  tendency  of  the  latw  cases  that 
it  is  now  of  little  or  no  authority  beyond 
the  point  actually  decided,  which,  for  obvi- 
ous reasons  indicated  in  some  of  the  judg- 
ments, is  not  likely  to  recur." 

In  the  footnote  aapage  547,  Pollock  on 
Contracts,  3d  ed.  it  is  said:  "In  an  action 
by  a  woman  for  a  breach  of  promise  to 
marry,  it  is  a  defense  either  that  the  woman 
has  physical  defects,  making  marriage  im- 
proper, if  the  existence  were  unknown  to 
the  defendant  at  the  time  the  engagement 
was  made,  or  that  the  defendant  himself  has 
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such  defects" — citing  Goddard  v.  Weetcott, 
82  Mith.  180,  46  N.  W.  242;  Gring  v.  Lerch, 
112  Pa.  244,  66  Am.  Rep.  314,  3  Atl.  841; 
Vierling  v.  Binder,  113  Iowa,  337,  85  N.  W. 
621;  Shackleford  v.  HamUtony  93  Ky.  80,  15 
IiJl.A.  631,  40  Am.  St.  Rep.  166,  19  S.  W. 
5;  Gardner  v.  Arnett,  21  Ky.  h.  Rep.  1,  50 
S.  W.  840)  Trainmell  V.  Vaughan,  158  Mo. 
214,  51  L.R.A.  854,  81  Am.  St.  Rep.  302, 
59  S.  W.  79;  Allen  v.  Baker,  86  N.  C.  91, 
41  Am.  Rt>p.  444;  Sanders  v.  Coleman,  97 
Va,  690,  47  L.R.A.  581,  34  S.  E.  621. 

In  Allen  v.  Baker,  86  N.  C.  91,  41  Am. 
Rep.  444,  the  defendant  failed  to  fulfil  a 
contract  of  marriage  upon  the  ground  that 
he  was  afflicted  with  a  venereal  disease 
which  rendered  him  unfit  for  the  marriage 
state.  The  court,  in  disposing  of  the  case, 
said:  "However  once  doubted,  it  is  now 
generally  conceded,  that  if  the  perform- 
ance of  a  contract  be  roidered  impossible  by 
the  act  of  God  alone,  such  fact  will  furnish 
a  valid  excuse  for  its  nonperformance;  and 
such  a  stipulation  will  be  understood  to  be 
an  inherent  part  of  every  contract.  It  is 
likewise  true  that  whenever  the  main  part 
of  an  executory  contract  becomes  impossible 
of  performance  from  any  cause  beyond  the 
power  of  the  party  to  eontrol,  it  will  be 
treated  as  having  become  impossible  in  toto. 
Why  should  not  the  same  principle  apply 
to  a  contract,  the  fulfilment  of  which,  owing 
to  causes  subsequently  intervening  and  alto- 
gether independent  of  any  default  of  the 
party,  can  only  be  productive  of  conse- 
quences disastrous  to  the  parties  them- 
sclvts,  and  such  as  may  entail  misery  upon 
others  to  come  after  them." 

In  discussing  the  case,  reference  was 
made  to  Hall  v.  Wright,  hereinafter  mart 
fully  rrfprred  to.  The  court  said:  "In 
making  that  decision,  the  court  treated  a 
contract  for  marriage  as  they  would  any 
other  ccntract,  saying  that,  though  in  bad 
health,  tlie  man  might  nevertheless  so  far 
perform  his  contract  as  to  marry  the 
woman,  and  thus  secure  to  her  the  status 
and  social  position  of  his  wife,  and  endow 
her  with  a  wife's  interest  in  his  estate; 
and,  if  unwilling  to  do  this,  he  should 
compensate  her  in  damages  for  his  refusal. 
We  confess  that  we  are  not  satisfied  with 
this  course  of  reasoning.  In  the  first  place, 
it  is  not  possible  to  assimilate  a  contract 
like  this  to  an  ordinary  contract  for  per- 
sonal service,  which,  if  not  capable  of  being 
wholly  performed,  may  be  partially  so;  and, 
in  the  next  place,  we  belieVe  it  to  be  con- 
trary to  the  understanding  of  men  generally 
that  the  acquisition  of  property  or  social 
position  either  does  or  should  constitute  a 
main  nnd  independent  motive  and  induce- 
ment for  entering  into  such  a  contract. 
The  usual,  and  we  may  say  legitimate,  ob- 
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jects  sought  to  be  attained  by  such  agree- 
ments to  marry  are  the  comfort  of  associa- 
tion, the  consortium  vits,  .  .  .  the 
gratification  of  the  natural  passions  ren- 
dered lawful  by  the  union  of  the  parties; 
and  the  procreation  of  children.  And  if 
either  party  should  thereafter  become,  by 
the  act  of  God  and  without  fault  on  his 
own  part,  unfit  for  such  a  relation  and  in- 
capable of  performing  the  duties  incident 
thereto,  then,  the  law  will  excuse  a  non- 
compliance with  the  promise.  The  main 
part  of  the  contract  having  become  impossi- 
ble, .  .  .  the  whole  will  be  considered 
to  be  60." 

In  Pollock  on  Oontracts,  370  (a  book  in 
which  the  principles  of  contracts  are 
treated  more  philosophically  than  by  any 
author  known  to  us),  the  decision  of  Hall 
V.  Wright,  supra,  is  referred  to  with  the 
remark  that  it  is  so  much  against  the  ten- 
dency of  later  cases  to  be  now  of  little  or 
no  authority.  This  case  then  proceeds  to 
discuss  the  effect  of  consummating  such  a 
marriage  upon  the  woman  and  her  offspring, 
because  that  was  the  strongest  argument  to 
be  urged  against  the  consummation  of  the 
marriage,  we  think;  however,  not  the  only 
argument.  In  Boast  v.  Firth,  L.  R.  4,  C.  P. 
1,  a  master  sued  the  father  of  his  appren- 
tice on  his  covenants  in  an  apprentice  deed, 
in  which  it  was  provided  that  the  appren- 
tice should  serve  him  (the  plaintiff)  during 
all  the  term.  The  defense  was  that  the  ap- 
prentice was  prevented  from  so  doing  by 
permanent  illness  arising  after  the  nuiking 
of  the  indenture.  The  court  held  that  it 
must  be  held  to  have  been  in  the  contempla- 
tion of  the  parties,  when  they  entered  into 
this  covenant,  that  the  prevention  of  the 
perfomtance  by  the  act  of  God  should  be 
an  excuse  for  non-performance,  and  the  de- 
fense was  held  good.  The  court,  however, 
was  cited  to  the  case  of  Hall  v.  Wright  as 
supporting  the  contention  that  there  should 
be  liability,  notwithstanding  the  illness  of 
the  apprentice.  The  court  said:  "It  seems 
to  me,  however,  that  that  case  is  clearly 
distinguishable.  In  the  case  of  a  contract 
to  marry,  the  man,  though  he  may  be  in  a 
bad  state  of  health,  may  nevertheless  per- 
form his  contract  to  marry  the  woman,  and 
so  give  her  the  benefit  of  social  position  so 
far  as  in  his  power,  though  he  may  be  un- 
able to  fulfil  all  the  obligations  of  the  mar- 
riage sti^te;  and  it  rests  with  the  woman  to 
say  whether  she  will  enforce  or  renounce 
the  contract." 

Robinson  v.  Davison,  L.  R.  6  Exch.  269, 
40  L.  J.  Exch.  N.  8.  172,  24  t.  T.  N.  S. 
755,  19  Week.  Rep.  1036,  involved  a  con- 
tract to  perform  services  which  no  deputy 
could  perform  (the  defendant  was  an  emi- 
nent pianoforte  player),  and  which,  in  case 
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of  death,  oould  not  be  performed  by  the 
executors  of  the  deceased.  It  was  held  that 
by  virtue  of  the  terms  of  the  contract,  in- 
capacity, either  of  body  or  mind  in  the  per- 
former, without  default  on  his  or  her  part, 
is  an  excuse  for  nonperformance,  and  it 
seems  to  be  the  general  holding  that  where 
one  is  engaged  to  perform  services  which 
he  alone  can  perform,  if,  by  the  act  of  God, 
he  becomes  disabled  for  performance,  he  is 
excusable  without  damages.  See  Dickey  v. 
Linscott,  20  Me.  453,  37  Am.  Dec.  66; 
Spalding  v.  Rosa,  71  N.  Y.  40,  27  Am.  Rep. 
7;  Fenton  v.  Clark,  11  Vt.  557;  Green  v. 
Gilbert,  21  Wis.  395,  2  Mor.  Min.  Rep.  694. 
This  brings  us  to  the  only  two  cases  to 
which  our  attention  has  been  called  hold- 
ing that  sickness  does  not  excuse  a  refusal 
to  perform  a  marriage  contract.  The  first 
is  Hall  V.  Wright,  decided  in  1858.  This 
case  was  first  heard  in  the  court  of  Queen's 
bench.  In  that  court  the  judges  were  four 
to  three  against  defendant's  contention.  The 
court  of  exchequer  chamber  on  appeal  (El, 
Bl.  &  El.  765 )  held  against  such  defoise  by 
a  vote  of  three,  each  judge  filing  an  opinion, 
in  support  of  his  contention;  thus  holding 
that  it  was  necessary  to  show,  in  order  to 
escape  damages,  that  the  performance  of 
the  contract  was  impossible,  and  that,  at 
any  rate,  the  contract  should  be  so  per- 
formed as  to  give  the  woman  the  status  and 
social  position  of  the  wife,  no  matter  what 
the  condition  of  the  defendant  is  at  that 
time,  providing  he  is  capable  of  sitting  up 
long  enough  to  have  the  marriage  ceremony 
performed.  Judge  Willes,  speaking  as  a 
member  of  the  court,  said:  "The  contract 
in  this  case  is  stated  by  the  plaintiff  .  .  . 
and  admitted  by  the  defendant,  ...  to 
have  been  in  terms  an  unconditional  one. 
.  .  .  Its  performance  is  not  impossible, 
and  it  is  not  enough  to  show,  in  answer  to 
an  action  upon  a  contract,  that  its  per- 
formance is  inconvenient  or  may  be  dan- 
gerous. The  delicacy  of  health  alleged  as 
an  excuse  is  the  man's  misfortune,  not  to  be 
visited,  beyond  what  is  inevitable,  upon  the 
woman.  If  either  party  is  to  have  the 
option  of  breaking  off  the  match,  it  ought  to 
be  the  woman.  ...  If  the  man  were 
rich  or  distinguished,  and  the  woman  mer- 
cenary or  ambitious,  she  might  still  desire 
to  marry  him  for  advancement  in  life.  I 
do  not  sympathize  with  such  a  woman, 
.  .  .  but  this  is  not  a  question  of  senti- 
ment. If  it  were,  I  mi^t  put  the  case  of 
a  real  attachment  where  such  an  illness  as 
that  stated  in  the  plea  supervening  might 
make  the  woman  even  more  anxious  to 
marry,  in  order  to  be  the  companion  and 
the  nurse,  if  she  could  not  be  the  mistress, 
of  her  sweetheart." 
L.R.A.1916D. 


Judge  Crowder  said: 

"It  is  quite  impossible  to  construe  the 
plea  as  alleging  any  physical  impossibility 
to  go  through  the  ceremony  of  marriage, 
or  any  physical  incapacity  to  perform  the 
duties  <rf  marriage.  Whether,  if  such  alle- 
gations had  existed,  they  would  have 
afforded  any  answer  to  the  action  I  do  not 
think  it  necessary  in  this  case  to  decide. 
.  .  .  But  I  am  of  opinion  that  it  is  no 
excuse  for  the  breach  of  a  promise  to  marry 
that  the  performance  of  the  conjugal  duties 
would  be  attended  with  danger  to  the  de- 
fendant's life." 

Erie,  Judge,  speaking  for  himself,  said: 
"The  plea  allies  that  before  any  brea<di 
of  the  promise,  the  defendant  was  afflicted 
with  dangerous  bodily  disease  which  had 
occasioned  frequent  and  severe  bleedings 
from  the  lungs,  and  by  reason  thereof  the 
defendant  was  incapable  of  marriage  with- 
out great  danger  to  his  life.  .  .  .  The 
plaintiff  contends  that  a  contract  to  marry 
is  not  subject  to  implied  conditions  peculiar 
to  itself,  .  .  .  and  that  when  the  time 
is  come,  the  woman  has  a  right  either  to  a 
husband  or  to  damages  in  lieu  thereof,  and 
that  the  fatal  consequence  of  tile  marriage 
to  the  husband  is  either  immaterial  to  the 
wife,  or  a  ground  for  greater  damage;  as  a 
widow  may  get  more  of  her  former  hus- 
band's assets  than  a  wife,  but  there  is  no 
authority  to  support  this  view;  and  there 
seems  to  me  to  be  much  reason  and  author- 
ity against  it.  A  contract  to  marry  haa 
some  peculiar  incidents  arising  from  its  na- 
ture. .  .  .  The  principle  to  be  deduced 
from  these  cases  seems  to  me  to  be,  that  m, 
contract  to  marry  is  assumed  in  law  to  be 
made  for  the  purpose  of  mutual  comfort, 
and  is  avoided  if,  by  the  act  of  God  or  the 
opposite  party,  the  circumstances  are  so- 
changed  as  to  make  intense  misery,  instead 
of  mutual  comfort,  the  probable  result  <^ 
performing  the  contract.  .  .  .  The  near 
approach  of  death  by  a  fatal  disease  pre- 
cludes any  hope  of  personal  comfort  from 
ccAabitation;  and,  if  death  is  knowingly- 
hastened  thereby,  each  party,  by  performing 
the  ocmtraet,  might  incur  the  criminal  guilt 
of  intentionally  causing  death." 

Judge  Pollock  said:  "Some  learned 
judges  think  it  [a  contract  to  marry]  is  of 
the  same  diaracter  as  any  other  contract, 
and  that  no  terms  or  conditions  can  be  im- 
plied by  the  law,  and  that,  if  it  be  not  per- 
formed in  the  terms  expressed,  the  part^ 
failing  to  perform  it  must  pay  damages  for 
the  breach  of  it.  Other  learned  judges 
think  that  there  are  implied  conditions  or 
exertions,  and  that  the  matter  stated  in 
the  plea  is  one  of  them,  and  therefore  that 
the  defendant  cannot  be  called  upon  to  paj 
damages  for  tiie  nonperformance  of  the  cm- 
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tract  .  .  .  under  the  circumatances 
which  appear  on  the  whole  record.  Now  it 
must  be  conceded  .  .  '.  that  there  are 
-contracts  to  which  the  law  implies  recep- 
tions and  conditions  which  are  not  ex- 
pressed. All  contracts  for  personal  serv- 
ices which  can  be  performed  only  during 
the  lifetime  of  the  party  contracting  are 
subject  to  the  implied  condition  that  he 
shall  be  alive  to  perform  them." 

Judge  Pollock  further  said:  "I  pre- 
fer putting  [my  judgment]  on  the 
groimd  that  there  is  an  inq>lied  exception 
[in  a  contract  of  marriage],  including  the 
state  of  facts  alleged  in  the  plea.  .  .  . 
The  question  then  is:  Is  the  ccattinuanoe 
of  health,  of  such  a  state  of  health,  as 
makes  it  not  improper  to  marry,  another 
condition?  I  am  of  opinion  that  it  is. 
There  are  conditions  to  he  implied  .  .  . 
on  both  sides  in  such  an  agreement. 
.  .  .  By  the  act  of  God,  the  contract  has 
become  void.  ...  It  has  been  suggested 
that  in  such  a  case  the  woman  may  be 
contented  with  the  society  of  the  man,  and 
that  the  choice  ought  to  rest  with  her;  and 
that  if  she  be  willing  to  marry,  he  must 
marry  or  pay  damages.  ...  I  think  if 
the  man  can  say  with  truth,  'by  the  visita- 
tion of  Providence,  I  am  not  capable  of 
marriage,'  he  cannot  be  called  upon  to 
marry:  and  I  think  this  is  an  implied  con- 
dition in  all  agreements  to  marry.  I  think 
that  a  view  of  the  law,  which  puts  a  con- 
tract of  marriage  on  the  same  footing  as  a 
bargain  for  a  horse,  or  a  bale  of  goods,  is 
not  in  accordance  with  the  general  feelings 
of  mankind,  and  is  supported  by  no  author- 
ity." 

Our  attention  is  called  to  what  is  said  in 
Addison  on  Contracts,  the  great  English 
authority  (10th  ed.  chap.  7,  Uc.  2,  page 
1180)  as  follows:  "If,  subsequently  to  the 
making  of  a  contract  to  marry,  one  of  the 
parties  by  bodily  disease  becomes  unfit  for 
the  performance  of  the  most  important  duty 
of  marriage,  the  party  so  unfitted  is  not 
thereby  entitled  to  treat  the  contract  as  dis- 
solved, the  other  party  still  desiring  its  per- 
formance, but  the  latter  may  break  off  the 
engagement;  for,  if  a  man,  by  disease,  acci- 
dent, or  mutilation  become  impotent,  he 
could  never  maintain  an  action  against  a 
woman  for  refusing  to  marry  him." 

The  only  authority  cited  in  support  of 
the  text  is  Hall  v.  Wright,  supra,  and  the 
statement  is  practically  taken  from  that 
case,  and  adds  nothing  to  the  holding  of 
the  English  court. 

Our  attention  has  been  called  to  Smith 
T.  Compton,  67  N.  J.  L.  548,  court  of  errors 
*nd  appeals.  New  Jersey,  decided  June  16, 
1902,  and  reported  in  58  L.R.A.  480,  62 
Atl.  386.  That  court  said:  "The 
1,.B.A.1916D. 


of  Sanders  v.  Coleman,  97  Va.  690, 
47  L.R.A.  581,  34  S.  E.  621,  is  more 
liberal  to  the  defendant,  and  lays  down  the 
rule  that  where  the  defendant,  after  the 
promise,  contracts  or  develops  a  disease, 
without  fault  on  his  part,  which  renders  it 
unsafe  and  dangerous  to  his  health  or  life 
to  perform  his  contract,  it  will  constitute 
a  defense  to  an  action  against  him.  On 
the  contrary.  Hall  v.  Wright,  El.  Bl.  &  El. 
746,  maintains  that  such  physical  defects 
cannot  be  set  up  in  bar  to  the  action.  In 
the  case  under  consideration  the  declaration 
alleges  that  the  promise  made  was  to  marry 
on  the  15th  day  of  June,  1900,  and  both  the 
plaintiff  and  defendant  admit  that  such 
was  the  promise.  .  .  .  The  promise  being 
admitted,  and  the  refusal  to  perform  at  the 
stipulated  time  being  also  admitted,  the 
plaintiff  clearly  established  her  right  of 
action.  Id  the  case  of  Hall  v.  Wright,  the 
promise  counted  upon  being  to  marry 
within  a  reasonable  time,  it  might  with 
some  plausibility  be  argued  that  the  de- 
fendant's physical  condition  might  be  con- 
sidered in  determining  whether  a  reasonable 
time  had  elapsed,  and,  if  it  had  not,  there 
would  be  no  breach  proved,  and  the  right 
of  acticoi  would  not  exist." 

The  court  proceeded:  "This  is  not  a  duty 
or  a  charge  created  by  law,  which  the  party 
is  disabled  to  perform  without  any  fault 
on  his  own  part,  but  a  contract  entered 
into  by  himself,  in  which  he  might  have 
provided  against  the  contingency  which  he 
alleges  has  occurred.  The  contract  is  an 
unconditional  one,  into  which  the  defendant 
cannot  read  a  condition  which  will  defeat 
it.  I  agree  with  the  declaration  of  the 
majority  of  the  judges  in  Hall  v.  Wright, 
that  it  is  not  enough  to  show  in  answer 
to  an.  action  upon  the  contract,  after 
breach,  that  its  performance  is  inconven- 
ient or  may  be  dangerous.  Impossibility  to 
perform  will  alone  constitute  an  absolute 
bar.  Ill  health  is  the  defendant's  misfor- 
tune, not  to  be  visited,  beyond  what  is 
inevitable,  upon  the  plaintiff.  If  the  plain- 
tiff was  willing,  in  view  of  his  social  posi- 
tion, or  that  which  she  might  acquire  by 
reason  of  his  wealth,  to  marry  him,  and 
await  hie  restoration  to  healtii,  she  had 
the  ri^t  to  insist  upon  the  benefit  of  the 
unconditional  contract.  If  he  was  appre- 
hensive of  danger  to  his  health  or  life,  he 
could  break  the  engagement,  but  was  sub- 
ject to  such  damages  as  a  jury  would 
award  against  him  for  the  breach.  That 
would,  in  effect,  be  a  substituted  perform- 
,aBee  in  discharge  of  the  obligation.  .  .  . 
This  is  in  consonance  with  the  well-estab- 
lished rule  which  governs  contracts,'  and, 
unless  it  is  adhered  to,  the  loss  falls  upon 
the  party  to  whom  no  fault  can  be  im- 
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puted.  .  .  '  .  There  was  Ao  error  in  the 
charge  of  the  .    court." 

The  instruction  which  the  supreme  court 
approved,  so  far  as  this  case  is  concerned, 
is  substantially  as  follows:  "Nothing  will 
excuse  the  defendant  for  the  breach  of  his 
promise,  except  such  a  disease,  or  compli- 
cation of  diseases,  as  renders  the  making 
of  the  marriage  contract  and  the  consum- 
mation of  the  marriage  by  marital  inter- 
course impossible." 

There  are  all  the  authorities  pro  and 
con  to  which  our  attention  has  been  called, 
or  which  we  are  able  to  discoyer  upon  our 
individual  research. 

In  the  case  at  bar,  the  doctors  testified 
that  the  d^endant  was  affected  with  perni- 
cious anemia;  that  one  survives  this  dis- 
ease usually  but  two  or  three  months, 
possibly  not  more  than  a  year;  that,  usual- 
ly, a  year  is  the  limit;  that  defendant  had 
become  afflicted  with  the  disease  in  Feb- 
ruary, 1910 ;  at  least  that  was  the  first  time 
it  was  discovered  that  he  was  so  afflicted. 
If  the  doctors'  testimony  is  to  be  relied 
upon  (and  there  is  no  evidence  to  the  con- 
trary), it  appears  that  he  then  had  but  ten 
months  to  live.  There  is  no  evidence  that 
he  broke  his  promise  of  marriage.  The 
plaintiff  testifies  that  he  told  her  in  1910, 
and  after  her  return  in  April,  1910,  from  a 
visit,  that  he  had  been  to  see  a  doctor,  and 
tiie  doctor  told  him  he  could  not  live;  that 
it  was  after  that  that  he  told  her  that  he 
could  not  marry.  There  is  no  evidence  that 
the  promise  was  made  after  he  discovered 
his  condition.  There  was  no  evidence  that 
he  sought  to  avoid  the  contract  until  after 
it  was  found  that  he  was  stricken  with  a 
fatal  malady,  and  that  he  could  live,  by 
reason  of  bis  disease,  but  a  few  months  at 
most.  There  was  no  definite  time  fixed  for 
the  performance  of  the  marriage,  so  far  as 
this  record  discloses.  If  the  malady  had 
proved  fatal  before  he  had  informed  the 
plaintiff  that  he.  was  unable  to  marry  her. 
because  of  his  diseased  condition,  clearly 
plaintiff  would  have  no  cause  of  action 
under  any  of  the  authorities.  Death  would 
have  dissolved  the  contract.  There  is,  in 
every  contract  of  marriage,  the  implied 
condition  that  the  parties  to  the  contract 
will  be  alive  at  the  time  appointed  for  its 
consummation. 

The  consideration  for  every  agreement 
to  marry  is  foimd  in  the  consummation  of 
that  agreement  by  marriage.  Each  has 
bargained  to  give  and  receive,  on  that  day, 
all  that  is  implied  in  the  marriage  relation- 
ship,— all  that  grows  out  of  the.  marriage 
relationship.  If,  by  the  act  of  Gk>d,  before 
the  time  fixed  for  the  consummation  of  the 
marriage,  either  party  is  rendered  incapable 
of  giving  that  which  the  contract  calls  for, 
L.R.A.1916D. 


the  other  party  may  repudiate  the  agree- 
ment to  marry  because  of  the  failure, 
through  the  act  of  God,  <rf  the  very  con- 
sideration upon  which  the  promise  rests.  It 
may  be  that  the  very  condition  that  renders 
him  incapable  of  giving,  renders  him  wholly 
incapable  of  receiving,  any  of  the  considera- 
tion which,  under  the  consummated  con- 
tract, he  is  entitled  to.  The  giving  and  re- 
ceiving are  mutual  obligations.  One  is  a 
condition  for  the  other.  If  the  woman  may 
repudiate  the  c<Hitract  because  the  man  has 
become,  by  the  act  of  God,  in  such  a  condi- 
tion [Hiysically  as  to  render  him  incapable 
of  giving  to  her  all  that,  under  the  con- 
summated contract,  she  is  entitled  to,  then 
the  man  may,  the  contract  being  mutual,  re- 
fuse to  perform  when,  by  the  act  of  God, 
he  has  become  wholly  incapable  of  receiv- 
ing any  of  the  consideration  which  the  con- 
summated contract  entitles  him  to.  Ono 
cannot  give  to  another  that  which  the  other 
is  wholly  incapable  of  receiving.  We  would 
hold,  rather,  that  the  consideration  for  the 
original  agreement  to  marry  has  been  de- 
stroyed by  the  act  of  God,  and  that  what  is 
claimed  to  be  a  repudiation  of  the  contract 
is  simply  a  communication  to  the  opposite 
party  of  the  happening  of  an  implied  condi- 
tion in  the  original  contract  which  rendered 
the  contract  incapable  of  performance. 

Take  an  extreme  case:  Two  people  hav« 
entered  into  a  contract  to  marry  on  a  cer- 
tain day.  All  the  arrangements  are  made 
for  marriage  on  that  day.  On  the  day  be- 
fore that  fixed  for  the  consummation,  the 
man  is  afflicted  with  a  mortal  wound,  or  is 
overcome  by  a  fatal  malady.  It  becomes 
apparent  from  the  conditions  that  he  can 
live  but  a  few  hours  or  days.  The  woman 
appears  at  his  bedside  on  the  day  fixed 
for  the  marriage  and  demands  its  consum- 
mation. Under  the  rule  in  Hall  v.  Wright, 
he  must  perform  if  able  to  sit  up  and  go 
through  the  ceremony  and  consummate  the 
marriage;  and  this,  that  she  may  receive 
some  of  the  benefits  of  the  contract,  al- 
though he  is  totally  incapable  of  receiving 
anything  in  return.  If  he  failed  to  respond 
to  her  request,  his  estate  is  mulcted  in 
damages,  though  he  died  within  two  hours 
after  the  demand.  Reversing  the  tables,  we 
take  the  case  of  a  man  in  the  full  vigor  and 
strength  of  his  manhood,  promising  to 
marry  a  wealthy  widow,  vigorous  and  strong 
at  the  time  of  the  promise,  who,  on  the  day 
fixed  for  the  marriage,  is  stricken  with  » 
fatal  malady  from  which  there  is  no  hope 
of  recovery.  There  is  left  her  but  a  few 
days  or  weeks  in  which  to  live.  On  the  day 
fixed,  he  appears  and  demands  the  consum- 
mation of  the  marriage.  She  tells  him  she 
is  unable  to  marry  because  of  her  fatal 
malady.    However,  she  is  able,  at  the  par- 


Digitized  by 


Google 


RE  OLDFIELD. 


1271 


ticular  tua«,  to  go  through  the  form  and 
ceremony  of  marriage,  though  in  it  is  in- 
volved great  peril  to  her  life.  She  refuses 
to  conaumniate,  and  her  estate  becomes 
liable  to  him  in  damages.  If  consummated, 
he  is  placed  in  a  position  to  receive  a  large 
portion  of  her  estate.  She  receives  nothing, 
in  the  consummation  of  the  marriage,  but 
the  hollow  mockery  of  an  empty  ceremony. 
If  the  rule  in  the  Wright  Case  is  adopted 
out  of  a  chivalrous  r^ard  for  the  woman, 
it  is  thus  seen  it  may  fail  in  its  applica- 
tion. Thia,  we  think,  is  the  logical  effect 
of  the  full  application  of  the  doctrine  in 
Hall  v.  Wright,  as  followed  by  the  New  Jer- 
sey court  of  appeals.  We  are  not  inclined 
to  follow  these  authorities. 

We  take  from  these  authorities,  based 
as  we  think  on  sound  reasoning: 

First.  Tliat  one  may  repudiate  an  agree- 
ment to  marry  when,  subsequent  to  the 
making  of  the  contract,  he  becomes  afflicted 
with  a  loathsome  disease  which,  upon  the 
consummation  of  the  marriage,  may  be  com- 
municated to  the  spouse  and  to  the  off- 
spring bam  of  said  marriage. 

Second.  When,  after  the  making  of  the 
contract  to  marry,  he  becomes  afflicted  with 
a  fatal  and  incurable  malady,  and  the  con- 
summation of  tike  marriage  would  hasten 
his  death,  he  is  not  bound  to  perform  by 
consummating  the  marriage,  and  therefore 
is  not  liable  in  damages  for  such  failure. 
Or,  in  other  words,  that  there  is  implied 
in  every  contract  to  marry  that  the  parties 
will  not  endanger  life  or  health  in  the  con- 
summation of  the  marriage,  and  that  where 
illness  or  disease  comes  upon  one  after 
making  the  contract  to  marry,  such  as 
would  render  marriage  dangerous  to  his 
life,  a  breach  of  the  contract,  based  on  such 
unavoidable  and  such  unanticipated  condi- 
tion, is  excusable.  We  do  not  mean  by  this 
that  the  danger  should  be  simply  problem- 
atical, or  a  possible  contingency, — one  that 
may  or  may  not  be  a  resultant  consequence 
of  the  act  of  consummating  the  marriage, 
— but  one  in  which  the  evidence  renders  rea- 
sonably certain  the  inevitable  consequence 
of  such  an  act.  Where  the  malady  is  of  such 
a  fatal  character  that  he  cannot  enter  into 
the  marriage  relation  and  receive  any  of 
the  benefits  which  grow  out  of,  and  are  in- 
volved in,  the  relationship  established  by 
the  consummaticm  of  the  marriage,  he  is 
excused. 

Third.  That  where  one  is  stricken,  before 
the  time  arrives  for  the  consummation  of 
the  marriage,  with  a  fatal  malady,  and 
has  but  a  few  days  or  weeks  or  months  to 
live,  and  the  evidence  makes  this  reasonably 
certain,  he  is  excused  from  the  consumma- 
tion of  the  marriage,  and,  being  excused, 
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his  estate,  upon  his  death,  is  not  liable  in 
damages  for  such  failure. 

These  are  implied  conditions  in  the  agree- 
ment to  marry,  and  the  agreement  to  marry 
is  voided  by  their  happening;  and,  the 
agreement  being  void,  no  liability  for  dam- 
ages results  from  the  failure  to  perform. 
The  first  proposition  rests  upon  public 
policy,  as  well  as  upon  the  conditions  here- 
in suggested.  In  the  instant  case,  the  evi- 
dence discloses  without  question  that,  before 
any  time  wae  fixed  for  the  final  consum- 
mation of  the  agreement  to  marry,  the  de- 
fendant was  afflicted  with  a  fatal  malady, — 
&  knowledge  of  which  came  to  him  before 
any  suggestion  was  made  by  him,  to  the 
plaintiff,  of  any  disposition  on  his  part  to 
withdraw  from  the  performance  of  the  con- 
tract and  consummating  it  by  marriage; 
that  the  malady  was  of  a  progressive  char- 
acter, and  that  he  died  soon  after  his  con- 
versation with  the  plaintiff  in  which  she 
claims  he  breached  his  promise  to  consum- 
mate the  marriage.  Under  the  facts  in  this 
case,  we  are  satisfied  that  the  plaintiff  has 
not  shown  a  right  to  recover  for  the  alleged 
breach  of  promise  of  marriage,  and,  on  this 
issue,  the  case  must  also  be  affirmed. 

Affirmed  on  both  appeals. 

Preston,  Deemer,  Weaver,  and  IJadd, 
JJ.,  concur. 

Salinger,  J.,  dissenting; 

While  being  tifflicted  with  a  loathsome 
venereal  disease  is  suffered  to  be  a  com- 
plete defense  to  breach  of  promise,  it  has 
been  understood  always  that  this  rests  on  a 
narrow  exception  ingrafted  upon  the  law  of 
contracts;  understood  that  such  exception 
is  not  worked  by  tenderness  to  the  defend- 
ant, but  by  reasoning  that  it  will  be  a  less 
evil  to  permit  him  to  take  advantage  of  his 
own  wrong  than  to  press  him  into  a  mar- 
riage which  will  offend  public  policy.  The 
majority  has  extended  the  exception  to  what 
is  not  within  the  reason  for  the  extension, 
to  pernicious  anemia,  which  while  surely 
fataJ,  and  usually  so  within  a  year,  is 
neither  infectious,  contagious,  nor  trans- 
missible. This  exception  is  not  enlarged  on 
considerations  of  public  policy,  but  on  the 
ground  that  if  performance  of  a  contract 
will  be  injurious  to  one  party  to  it,  neither 
performance  nor  damages  may  be  exacted 
of  him.  In  my  opinion,  this  violates  both 
reason  and  authority.  "Cessante  ratione 
legis,  cessat  ipse  lex,"  is  disregarded.  It, 
therefore,  is  not  surprising  that  the  opin- 
ion of  the  majority  proves  to  be  much 
more  a  strenuous  effort  to  find  reasons  for 
a  desired  conclusion  than  the  statement  of 
a  conclusion  compelled  by  reasoning.  In 
Broom,  Legal  Maxims,  7th  ed.  *251,  it  is 
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said :  "To  a  declaration  for  breach  of  promise 
of  marriage,  a  plea  that  after  the  promise, 
and  before  breach,  the  defendant  became 
afflicted  with  disease,  which  rendered  him 
'incapable  of  marriage  without  great  dan- 
ger of  his  life,  and  therefore  unfit  for  the 
marriage  state,'  was  recently  held  bad  in 
accordance  with  the  general  rule  that  a  man 
who  has  voluntarily  contracted  shall  either 
perform  his  contract  or  pay  damages  for 
breach  of  it,  the  plea,  moreover,  not  show- 
ing an  impossibility  of  performance." 

Addison  on  Contracts,  the  great  English 
authority,  in  the  last,  the  edition  of  1903, 
at  page  1180,  says:  "If  subsequently  to 
the  making  of  a  contract  to  marry,  one  of 
the  parties  by  bodily  disease  becomes  unfit 
for  the  performance  of  the  most  important 
duty  of  marriage,  the  party  so  unfitted  is 
not  thereby  entitled  to  treat  the  contract  as 
dissolved,  the  other  party  still  desiring  its 
performance.  But  the  latter  may  break  off 
the  engagement;  for  if  a  man,  by  disease 
or  mutilation,  becomes  impotent,  he  could 
never  maintain  an  action  against  a  woman 
for  refusing  to  marry  him." 

For  this  he  cites  Hall  v.  Wright,  El.  Bl. 
&  El.  746,  decided  in  exchequer  chamber, 
reversing  a  contrary  decision  below.  This 
case  fully  sustains  the  textl  In  it  the  fol- 
lowing plea  was  held  to  present  no  de- 
fense: "That  defendant  after  the  promise 
and  before  the  breach,  became  afflicted  with 
disease  occasioning  bleeding  from  the 
lungs,  and  by  reason  of  such  disease  became 
incapable  of  marriage  without  great  dan- 
ger to  his  life,  and  therefore  unfit  for  the 
marriage  state." 

Willes,  J.,  in  speaking  of  the  contract, 
said:  "Its  performance  is  not  impossible; 
and  it  is  not  enough  to  show,  in  answer  to  an 
action  upon  a  contract,  that  its  perform- 
ance is  inconvenient  or  may  be  dangerous. 
The  delicacy  of  health,  alleged  as  an  ex- 
cuse, is  the  man's  misfortune,  not  to  be 
visited,  beyond  what  is  inevitable,  upon  the 
woman.  If  either  party  is  to  have  the  op- 
tion of  breaking  off  the  match,  it  ought  to 
be  the  woman.  The  court  have  no  right  to 
say  what  is  best  for  her.  If  the  man  were 
rich  or  distinguished,  and  the  woman  mer- 
cenary or  ambitious,  she  might  still  desire 
to  marry  him  for  advancement  in  life.  I 
do  not  sympathize  with  such  a  woman,  if 
any  there  be,  but  this  is  not  a  question  of 
sentiment.  If  it  were,  I  might  put  the  case 
of  a  real  attachment,  where  such  an  illness 
as  that  stated  in  the  plea  supervening 
might  make  a  woman  even  more  anxious 
to  marry,  in  order  to  be  the  companion  and 
the  nurse,  if  she  could  not  be  the  mistress, 
of  her  sweetheart." 

Crowder,  J.,  said:  "But  I  am  of  opinion 
that  it  is  no  excuse  for  the  breach  of  a 
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promise  to  marry  that  the  performance  of 
the  conjugal  duties  would  be  attended  with 
danger  to  the  defendant's  life.  Such  a  state 
of  illness  may  make  it  a  matter  of  the  great- 
est prudence  on  his  part  to  break  his  con- 
tract, and  to  pay  such  damages  as  a  jury 
may  award  against  him  for  the  breach.  But, 
in  my  opinion,  it  is  no  legal  answer  to 
the  action." 

Boast  V.  Firth,  relied  on  by  the  majority, 
so  far  from  sustaining  the  opinion,  is  af- 
firmatively against  it.  It  says  (Ll  R.  4  C. 
P.  [1868]  at  page  8) :  "In  the  case  of  a 
contract  to  marry,  the  man,  though  he  may 
be  in  a  bad  state  of  health,  may  neverthe- 
less perform  his  contract  to  marry  the 
woman,  and  so  give  her  the  benefit  of  social 
position  so  far  as  is  in  his  power,  though 
he  may  be  unable  to  fulfil  all  the  obliga- 
tions of  the  marriage  state;  and  it  rests 
with  the  woman  to  say  whether  she  will 
enforce  or  renounce  the  contract." 

Hall's  Case  was  expressly  approved  in 
Smith  V.  Compton,  67  N.  J.  L.  548,  58  L.R.A. 
480,  62  Atl.  386.  There  the  contention  was 
that  defendant  had  a  complete  defense  be- 
cause, without  his  fault,  he,  after  promise, 
contracted  or  developed  a  urinary  disease 
which  kept  him  under  treatment,  and 
which  would  be  aggravated  by  sexual  inter- 
course, and  thus  be  an  imminent  hazard  to 
his  life.  On  appeal  Justice  Van  Sydcel 
said:  "I  agree  with  the  .  .  .  majority 
of  the  judges  in  Hall  v.  Wright,  that  it  is 
not  enough  to  show,  in  answer  to  an  ac- 
tion upon  the  contract,  after  breach,  that 
its  performance  is  inconvenient  or  may  be 
dangerous.  Impossibility  to  perform  will 
alone  constitute  an  absolute  bar.  Ill  health 
is  the  defendant's  misfortune,  not  to  be 
visited,  beyond  what  is  inevitable,  upon 
the  plaintiff.  If  the  plaintiff  was  willing, 
in  view  of  his  social  position,  or  that  which 
she  might  acquire  by  reason  of  his  wealth 
to  marry  him,  and  await  his  restoration  to 
health,  she  had  the  right  to  insist  upon  the 
benefit  of  the  unccmditional  contract.  If  he 
was  apprehensive  of  danger  to  his  health 
or  life,  he  could  break  the  engagement,  but 
was  subject  to  such  damages  as  a  jury 
would  award  against  him  for  the  breach. 
That  would,  in  effect,  be  a  substituted  per- 
formance in  discharge  of  the  obligation  in- 
curred. This  is  in  consonance  with  the  well- 
established  rule  which  governs  contracts, 
and,  unless  it  is  adhered  to,  the  loss  falls 
upon  the  party  to  whom  no  fault  can  be 
imputed." 

II.  The  majority  attempts  to  avoid  these 
direct  and  palpably  sound  authorities  by 
stating  that  the  tendency  of  the  "later 
cases"  is  against  Hall  v.  Wright.  The 
"later  cases"  consist  of  the  one  case  of  San- 
ders V.  Coleman,  07  Va.  690,  47  L.R.A.  681, 
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34  S.  E.  621,  in  which  on  identical  plea  of 
urinary  diaeaoe,  a  conclusion  opposite  to 
that  of  Smith  v.  Compton,  supra,  is 
reached.  It  is  sufficient  comment  upon  the 
Sanders  Case  that  its  only  citations  are 
the  Shackleford  Case  and  the  Allen  Case. 
As  to  Shackleford  v.  HamUton,  03  Ky.,80, 
13  L.R.A.  631,  40  Am.  St.  Rep.  166,  19  S. 
W.  6,  it  is  the  fact,  and  the  opinion  itself 
shows  it  to  be  the  fact,  that  it  was  decided 
wholly  on  the  ground  that  the  marriage  of 
a  syphilitic  might  have  such  consequences 
as  that  public  policy  will  permit  that  dis- 
ease to  be  urged  as  a  complete  bar  to  a 
promise  to  marry.  While  it  in  a  way  ap- 
proves a  statement  in  a  dissent  by  Erie,  J., 
in  Hall  v.  Wright,  supra,  an  examination 
will  show  that  even  this  much,  which  is 
said  merely  arguendo,  deals  with  the  rights 
of  the  party  not  breaching.  While  Allen  v. 
Baker,  86  N.  C.  91,  41  Am.  Rep.  444,  has 
Ml  abundance  of  rhetoric  and  language 
which,  if  broadly  accepted,  makes  any  dis- 
ease a  complete  defense,  it  suffices  to  say 
that  it,  too,  involves  "a  loathsome  disease 
incurable  in  fact,  and  of  such  a  nature  as 
to  render  him  unfit  to  enter  the  marriage 
relation  with  any  one,"  and  that  its  ulti- 
mate conclusion  is:  "We  cannot  understand 
how  one  can  be  lialtle  for  not  fulfilling  the 
contract  when  the  very  perfomuuce  thereof 
would,  in  its^f,  amount  to  a  great  crime, 
not  only  against  the  individual,  but  against 
society  itself." 

2.  The  "support"-  of  the  Sanders  Case, 
which  the  majority  marshals,  is  remarkable. 
The  Shackleford  and  the  Allen  Case  have 
been  discussed.  Orover  v.  Zook,  44  Wash. 
489,  7  L.R.A.(N.S.)  682,  120  Am.  St.  Rep. 
1012,  87  Pae.  638,  12  Ann.  Cas.  192,  which 
the  majority  thinks  supports  the  Sanders 
Case,  cites  the  Shackleford  Case.  The 
Zook  Case  itself  is  decided  wholly  upon 
the  ground  that  consumption  is  a  complete 
defense  because  it  is  highly  infectious  and 
transmissible,  and  the  ruling,  once  more,  is 
put  wholly  upon  grounds  of  public  policy. 
The  only  support  it  affords  to  the  claim 
of  the  majority,  that  aggravation  of  a  dis- 
ease which  defendant  has  would  justify  his 
breach  of  promise,  is  the  remark  that  "in 
addition  to  the  thought  of  progeny,  there 
would  be  also  that  of  the  aggravation  of 
the  disease  as  to  both  himself  and  pros- 
pective wife,  the  medical  expert  evidence 
showing  that  tihe  intimate  association  of 
married  life  would  tend  to  augment  the 
ravages  of  the  malady  upon  each." 

To  make  plain  that  this  is  merely  inci- 
dental argument,  instead  of  the  decision  in 
the  case,  it  is  only  necessary  to  examine  its 
citations,  which  are  Ryder's  Case,  66  Vt. 
168,  44  Am.  St.  Rep.  833,  28  Atl.  1029; 
AtchinsoB  v.  Baker,  2  Peake,  K.  P.  Add. 
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Cas.  103,  and  Trammell  v.  Vaughan,  158 
Mo.  214,  61  L.R.A.  854,  81  Am.  St.  Rep. 
302,  69  S.  W.  79,  which  last  case  the  ma- 
jority relies  on  affirmatively.  It  holds  that 
discovery  that  defendant  was  affected  with 
contagious  venereal  disease  entitled  him  to 
postpone  the  maxriage  for  a  reasonable  time 
whether  or  not  plaintiff,  with  knowledge  of 
his  c(Hidition,  was  willing  for  the  marriage 
to  take  place.  Beans  v.  Denny,  141  Iowa, 
62,  117  N.  W.  1091,  involves  the  rights  of 
the  party  who  is  not  diseased,  and  the  near- 
est it  comes  to  touching  the  case  at  bar  is 
in  its  statement  that  one  is  excusable  for 
declining  to  carry  out  the  promise  of  mar- 
riage where  the  other  party  is  afflicted  with 
an  incurable  venereal  disease,  unless  the 
promise  was  made  with  knowledge  that  the 
other  party  had  such  disease.  The  other 
cases  relied  on  by  the  majority  are  the 
following,  and  seem  to  be  utterly  irrelevant: 
Vierling  v.  Binder,  113  Iowa,  339,  85  N.  W. 
621,  is  that  where  the  defendant  pleads  he 
did  not  engage  to  marry  because  of  physi- 
cal condition  of  the  plaintiff  at  the  time 
when  it  is  claimed  he  did  make  such  engage- 
ment, he  cannot  show  that  she  had  these  ail 
ments  at  the  time  of  the  trial  of  her  action 
for  breach.  Gring  v.  Lerch,  112  Fa.  244,  56 
Am.  Rep.  314,  3  AtL  841,  holds  it  to  be  a 
valid  defense  to  the  action  that  the  woman 
was  unable  to  have  sexual  intercourse,  and, 
although  she  promised  to  submit  to  a  sur- 
gical operation  to  cure  the  difficulty,  refuses 
to  do  BO.  All  that  is  decided  by  Goddard  v. 
Westcott,  82  Mich.  180,  46  N.  W.  242,  is 
that  plaintiff  may  be  asked,  on  cross-exam- 
ination, whether  she  had  told  certain  per- 
sons she  had  a  tumor,  for  the  purpose  of 
showing  that  she  was  not  capable  of  making 
or  carrying  out  the  contract  at  the  time  in- 
quired into,  without  fraud  or  injury  to  the 
defendant. 

3.  It  seems  to  have  been  apprehended  that 
the  weight  of  direct  case  law  is  not  with  the 
opinion,  and  a  labored  attempt  is  made  to 
fortify  it  with  act  of  God  law,  and  the  gen- 
eral principles  that  govern  mutuality  of  con- 
tract, and  failure  of  consideration.  To 
make  use  of  the  act  of  God  cases,  the  ma- 
jority is  obliged  to  assume  certain  facts 
erroneously,  to  make  unsound  deductions 
from  what  is  assumed,  and  to  misapprehend 
what  "act  of  God"  is  in  law.  To  make  this 
plain  one  need  but  point  out  that  tiie  opin- 
ion  inquires  whether  death  before  breach 
would  not  be  a  complete  defense,  and 
answers  that  it  would.  This  is  true,  but 
true  because  all  the  cases  hold  that  that 
only  is  an  act  of  God  which  makes  any 
performance  impossible.  Death  does  that. 
As  to  the  cases  upon  which  the  opinion 
relies  (Robinson  v.  Davison,  L.  R.  6  Exch. 
269,  40  L.  J.  Exch.  N.  S.  172,  24  L.  T.  N. 
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S.  755,  19  Week.  Rep.  1036,  and  the  cases 
therein  cited  and  cited  also  by  the  major- 
ity, to  wit,  Dickey  ▼.  Linscott,  20  Me.  453, 
37  Am.  Dec  66;  Fenton  v.  Clark,  11  Vt. 
557;  Spalding  t.  Rosa,  71  N.  Y.  40,  27  Am. 
Rep.  7;  and  Green  t.  Gilbert,  21  Wis.  396, 
2  Mor.  Min.  Rep.  694),  each  and  all  of  them 
in  some  form  or  other  involve  the  proposi- 
tion that  if  one  a^ee  to  perform  personal 
labor  or  services  which  cannot  be  done  by 
deputy,  and  become  too  ill  to  perform,  he 
is  excused.  Certainly.  Where  one  agrees 
to  do  labor,  and,  without  fault  of  his,  sick- 
ness makes  it  impossible  for  him  to  labor, 
there  is  a  case  which  is  in  principle  the 
equal  of  death.  The  law  on  this  head  is  in 
no  confusion.  Dewey  v.  Union  School  Dist. 
43  Mich.  480,  38  Am.  Rep.  206,  5  N.  W. 
646,  647,  and  Carthage  v.  Gray,  10  Ind. 
App.  428,  37  N.  E.  1059,  declare  that  the 
performance  of  a  contract  will  only  be  ex- 
cused as  being  prevented  by  the  act  of  God 
when  there  are  intervening  circumstances 
which  render  performance  impossible,  and 
not  when  they  only  make  it  difficult  and  un- 
desirable; and  hence  the  suspension  of  a 
school  by  reason  of  an  epidemic  of  a  con- 
tagious disease  does  not  defeat  the  right 
of  a  teacher  to  compensation  under  his  con- 
tract. In  Ringeman  v.  State,  136  Ala.  131, 
34  So.  351,  sureties  on  a  bail  bond  pleaded 
to  a  judgment  nisi  that  after  the  execution 
the  principal  was  so  ill  of  cmisumption  tha;t 
it  became  necessary  to  the '  preservaticm  or 
prolongation  of  his  life  for  him  to  go  to 
another  state,  and  that  at  the  time  a  for- 
feiture was  taken  a  return  could  not  have 
been  made  without  serious  detriment  to  his 
health  nor  without  imminent  danger  of  his 
death.  It  was  held  a  bad  plea  because  it 
did  not  aver  impossibility  of  appearance  by 
the  principal  resulting  from  an  act  of 
God;  and  that  while  his  death  in  such  case 
would  have  been  the  act  of  God  in  legal 
contemplation,  illness,  however  severe  and 
critical,  is  not.  In  support  the  case  cites 
Cain  V.  State,  55  Ala.  170;  State  v.  Crosby, 
114  Ala.  11.  22  So.  110,  2  Am.  &  Eng.  Enc. 
Law,  717;  Taylor  v.  Taintor,  16  Wall.  366, 
21  L.  ed.  287;  Piercy  v.  People,  10  III. 
App.  219;  Devine  v.  State,  5  Sneed,  623; 
and  Scully  v.  Kirkpatrick,  79  Pa.  324,  21 
Am.  Rep.  64. 

Not  a  case  may  be  found  in  which  vis 
major  is  applied  to  anything  short  of  utter 
inability  to  perform  at  all.  That  it  may 
not  be  in  the  very  case  at  bar  is  squarely 
held  in  Broom's  Legal  Maxims,  Addison  on 
Contracts,  Pollock  on  Contracts,  and  Boast 
v.  Firth,  relied  <mi  by  the  majority,  and  in 
Hall  V.  Wright  and  Smith  v.  Compton. 
These  demonstrate  that  act  of  God  has  no 
application  where  performance  is  not  ren- 1 
dered  impossible.  To  avoid  them  the  ma^j 
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jority  is  forced  to  reason  thus:  (1)  Act  of 
God  is  a  complete  defense  because  it  makes 
any  performance  impossible;  (2)  a  fatal 
disease  is  an  act  of  God;  (3)  defendant  had 
such  disease;  (4)  therefore,  it  was  impossi- 
ble for  him  to  marry,  and  he  is  excused. 

\t  is  manifest  the  opinion  was  compelled 
to  assume  that  his  disease  made  perform- 
ance by  defendant  impossible.  This  assump- 
tion counters  the  testimony  adduced  for 
defendant,  including  Dr.  Patty,  who  said: 
"I  do  not  mean  to  say  he  was  unable  to 
stand  up  and  go  through  a  ceremony  of 
marriage."  It  assumes  what  is  contrary  to 
reason  and  common  knowledge,  and  is 
against  all  the  authorities  that  speak  to  the 
point,  including  those  upon  which  the  ma- 
jority relies.  See  the  authorities  last  re- 
ferred to.  It  cannot  be  conceived  how  the 
mere  going  through  the  ceremony  can  have 
such  or  much  effect  on  health  or  life,  cur, 
though  one  be  in  never  so  parlous  a  state 
of  health,  why  he  is  incapable  of  becoming 
married. 

The  majority  inquires  whether  in  the  ex- 
treme case  of  a  demand  for  performance, 
when  the  other  party  is  immediately  to  die 
and  the  ceremony  involves  "in  it  great  peril 
to  life,"  there  should  be  a  recovery.  It  is 
an  extreme  case,  and  the  question  might 
well  be  answered  by  asking  whether  if 
death  be  certain,  though  a  year  away,  per- 
formance would  be  excused;  fw  the  two 
cases  involve  nothing  but  a  difference  in  de- 
gree. But  even  as  to  the  extreme  ease  sug- 
gested, it  can  be  said  that  in  the  first  place 
the  going  through  the  ceremony  cannot  in- 
volve great  or  any  other  peril  to  life;  that 
oases  do  occur  in  which  the  man,  though 
mortally  wounded  and  about  to  expire,  has 
insisted  upon  giving  his  name  and  right  of 
inheritance  to  the  woman  whom  he  had 
promised  to  marry,  and  that  the  situation 
presents  no  more  than  matter  in  mitiga- 
tion. In  such  circumstances,  the  recovery 
would  not  be  large,  but  that  is  no  good 
reason  for  departing  from  the  sound  rules 
of  the  law  of  contracts.  Better  that  recov- 
ery should  be  allowable  in  any  case,  than 
to  disturb  salutary  elementary  rules  which 
prohibit  a  breach  of  contract,  based  on  the 
desires  or  convenience  of  the  one  repudiat- 
ing. 

4.  Realizing,  .no  doubt,  the  weakness  at 
argument  based  on  the  "impossibility"  or 
injuriousness  of  going  through  the  cere- 
mony, it  is  insisted  that  marriage  means 
more  than  being  one  party  to  the  marriage 
service,  and  that  marriage  is  "impossible" 
whatever  one  party  is  unable  to  respond  to 
all  that  marriage  means  or  should  mean. 
This  reasoning  can  be  supported  only  by 
the  application  of  general  rules  governing 
mutuality  in  contracts,  or  by  assuming  that 
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the  rearing  of  children  is  of  itself  the  con- 
summation of  marriage,  and  its  sole  con- 
stituent. This  last  overloolu  cosaortiiun, 
the  privilege  of  liearing  the  name  of  the 
man,  of  l>eing  endowed  with  his  social 
standing,  and  of  the  right  of  inheritance. 
Followed  to  the  bitter  end,  any  who  are 
above  a  certain  age  may  freely  breach  a 
contract  to  marry  because  there  could  be  no 
offspring  from  their  marriage.  As  the 
opinion  itself  shows,  Polloclc  declares  that 
impossibility  of  performance  as  applied  to 
breach  of  contract  to  labor  by  reason  of 
sickness  has  no  place  here,  because  to  apply 
it  would  be  "against  the  common  under- 
standing of  mankind,  and  the  general  treat- 
ment of  marriage  by  English  law  accord- 
ing to  which  the  acquisition  of  legal  or 
social  position  by  marriage  is  a  principal 
or  independent  object  of  the  contract,"  and 
(Contracts  3d  ed.  p.  546)  though  defendant 
may  be  unable  to  fulfil  all  the  obligations 
of  the  marriage,  it  rests  with  the  woman  to 
say  whether  she  will  enforce  or  renounce 
the  contract, — all  of  whieh  amounts  to  say- 
ing that  there  is  no  impossibility  of  per- 
formance, as  the  law  understands  the  term, 
merely  because  children  are  impossible.  In 
Boast  V.  Firth,  relied  on  by  the  majority, 
it  is  said  that  the  contract  to  marry  may 
be  performed  despite  bad  health,  because 
the  sick  man  can  "give  her  the  benefit  of 
social  position  so  far  as  is  in  his  power, 
though  he  may  be  unable  to  fulfil  all  the 
obligations  of  the  marriage  state." 

In  Grover  v.  Zook,  also  relied  on  by  the 
majority,  "the  thought  of  progeniture"  is 
treated  as  but  one  dement,  and  the  defend- 
ant is  excused,  not  on  that  account,  but  be- 
cause his  pulmonary  consumption  made. the 
marriage  one  against  public  policy.  It  has 
already  been  presented,  by  the  illustration 
of  an  agreement  to  marry  entered  into  by 
Very  old  people,  and  by  deathbed  marriages, 
insisted  upon  by  the  one  dying,  that  mar- 
riage on  part  of  one  who  is  mortally  ill  is 
not  impossible,  and  that  marriage  involves 
more  than  children. 

5.  The  theory  of  failure  of  consideration 
is  not  persuasive,  either.  This  is  the  first 
time  it  has  been  invoked  for  the  one  who 
is  unable  to  furnish  full  consideration.  It 
involves  a  confusion  of  the  parties.  The 
woman  might  well  refuse  to  marry  because 
the  condition  of  the  man  was  such  as  that 
his  marrying  her  would  furnish  no  con- 
sideration for  her  promise  to  marry  him. 
Reversing  this  leads  to  the  remarkable  re- 
sult that  one  who  had  agreed  to  furnish 
certain  things,  and  is  unable  to  furnish  them, 
or  some  of  them,  may  plead  a  failure  of 
consideration,  and  say  that  because  he  can 
furnish  only  half  of  what  was  agreed  upon, 
that  then,  though  the  other  party  is  satis- 
L.R.A.1916D. 


fled  with  half,  he  need  not  perform  at  all, 
because  he  cannot  furnish  all.  Such  reason- 
ing overlooks  that  where  there  may  be  part 
performance,  and  the  one  able  to  perform 
fully  is  willing  to  waive  full  performance 
by  the  other,  it  does  not  lie  in  the  mouth 
of  the  one  who  is  in  default  to  complain. 
Take  the  illness  cases  before  adverteid  to. 
There  would  be  a  wholly  different  ruling 
if  one  agreed  to  do  copying  in  an  office  and 
also  to  sweep  the  office,  and  it  transpired 
he  was  too  ill  to  do  the  sweeping,  but  able 
to  do  the  copying,  and  the  employer  was 
willing  to  accept  copying  as  full  perform- 
ance of  the  contract.  The  employer  might 
well  refuse  to  perform  if  the  other  could 
not  do  all  that  was  contracted  for.  But 
the  opinion  turns  this  round,  and  excuses 
one  from  doing  what  he  can  do  because  it 
is  less  than  he  agreed  to  do,  even  though 
the  other  party  is  willing  to  accept  the 
shortage.  Boast  v.  Firth,  L.  R.  4  C.  P.  8, 
involves  inability  to  perform  labor,  agreed 
to  be  performed,  because  of  permanent  sick- 
ness, and  holds  such  illness  to  be  an  ex- 
cuse; but  it  distinguishes  Hall  v.  Wright, 
El.  Bl.  &  El.  746,  by  pointing  out  that  while 
the  apprentice  in  the  Boast  Case  could  not 
perform,  on  contract  to  marry,  the  man, 
though  he  may  be  in  a  bad  state  of  health, 
may  pc  ,'orm  to  some  extent,  and  he  may 
not  avail  himself  of  his  disability  if  the 
woman  is  willing  to  accept  part  perform- 
ance. One  can  understand  how,  on  the  rea- 
soning of  tiie  nuijority,  a  young  woman 
who  had  agreed  to  nuurry  an  octogenarian 
might  decline  performance  on  the  ground 
that  there  was  no  consideration  for  her 
promise,  but  it  is  beyond  me  to  understand 
how  the  old  man  con  interpose  such  plea  to 
excuse  performance  on  his  part,  when  the 
other  party  remains  willing. . 

"Where  the  malady  is  of  such  a  fatal 
character  that  he  cannot  enter  into  tlie 
marriage  relation  and  receive  any  of  the 
benefits  which  grow  out  of  and  are  involved 
in  the  relationship  established  by  the  con- 
sununation  of  the  marriage,  he  is  ezctised," 
says  the  majority.  And  if  "either  party  is 
rendered  incapable  of  giving  that  which  the 
contract  calls  for,  the  other  party  may  re- 
pudiate the  agreement  .  .  .  because  of 
the  failure  ...  of  the  consideration 
upon  which  the  promise  rests."  And,  one 
may  "refuse  to  perform  when  by  the  act  of 
God  he  has  become  wholly  incapable  of  re- 
ceiving any  of  the  consideration." 

Is  the  majority  prepared  to  follow  this 
where  it  may  lead!  If  one  have  spectacles 
fitted  and  immediately  thereafter  become 
blind,  is  he  excused  from  paying  for  the 
work  and  the  glasses  because  an  act  of  God 
has  made  them  of  no  use  to  himt  Will 
the  amputation  of  both  feet  %fter  ordering 
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boots  absolve  from  payment?  If  one  ordered 
lemons,  and  by  the  time  they  reached  him 
in  due  course  of .  transportation  he  found 
himself  suffering  from  some  disease  of  the 
throat  that  would  make  it  agony  for  him 
to  use  the  lemon  juice  as  he  had  intended, 
it  would  follow,  on  the  reasoning  of  the 
majority,  that  he  could  refuse  to  pay. 

6.  The  majority  says :  "If  the  wbman  may 
repudiate  the  contract  because  the  man  has 
become  by  the  act  of  God  in  such  a  condi- 
tion physically  as  to  render  him  incapable 
of  giving  to  her  all  that  under  the  consum- 
mated contract  she  is  entitled  to,  then  the 
man  may,  the  contract  being  mutual,  refuse 
to  perform  when  by  the  act  of  God  he  has 
become  wholly  incapable  of  receiving  any 
of  the  consideration  which  the  consummated 
contract  entitled  him  to.  One  cannot  give 
to  another  that  which  the  other  is  wholly 
incapable  of  receiving." 

This  overlooks  all  that  has  just  been 
said,  and  holds  that  because  one  who  has 
the  right  to  repudiate  chooses  to  waive  that 
right,  the  other  is  thereby  authorized  to 
repudiate.  So  far  as  the  doctrine  of  mu- 
tuality of  contracts  is  applicable  the  cases 
do  apply  it.  Either  may  defend  on  the 
ground  that  his  or  her  disease  is  such  as 
that  performance  would  violate  public 
policy.  To  go  beyond  this  is  to  apply  one 
of  the  exceptional  rules  in  specific  perform- 
ance to  the  case  of  this  contract.  There  is 
a  rule  in  specific  performance  that  one  who 
was  himself  unable  to  perform  when  tiie 
contract  was  made  cannot  have  this  particu- 
lar remedy,  even  though  he  becomes  able  to 
perform  before  he  brings  action.  Luse  v. 
Deits,  46  Iowa,  205;  Richmimd  v.  Dubuque 
t  8.  C.  R.  Co.  33  Iowa,  422.  Self-evidently, 
this  rule  can  have  no  application  in  any 
case  where  the  court  is  without  power  to 
compel  specific  performance.    A  marriage  is 


manifestly  one  of  the  things  that  may  not 
be  compelled  by  court  order.  Consequently 
that  one  is  not  bound  to  marry  a  plaintiff 
who  is  sick  does  not  make  a  law  rule  that 
where  plaintiff  is  willing  to  marry  a  de- 
fendant, though  sick,  such  defendant  may 
breach  his  contract  because  he  is  sick.  If 
one  can  conceive  the  inconceivable  case  of 
a  promise  to  marry  being  brought  into 
chancery  on  application  for  specific  perform- 
ance, tiien,  the  granting  of  the  relief  being 
discretionary,  it  might  well  be  that  in  a. 
case  where  performance  would  entail  physi- 
cal danger  to  the  party  in  default,  the 
chancellor  would  use  his  discretion  and  rele- 
gate the  one  not  in  default  to  some  remedy 
other  than  specific  performance.  But  here 
the  essential  position  of  the  defendant  is 
that,  because  it  will  work  an  injury  tt> 
him  and  him  alone,  because  if  he  kept  hi» 
promise  the  consortium  he  could  give  would 
be  of  less  value  than  if  he  were  well, 
therefore  the  party  not  in  fault  is  raititled. 
to  no  relief. 

I  would  reverse  on  the  appeal  of  defend- 
ant. 

Evans,  Ch.  J.: 

I  am  not  averse  in  spirit  to  the  condi- 
tion imposed  by  the  majority  upon  tiie  mar- 
riage promise.  Its  reasonableness  is  that 
it  softens  harshness  in  the  enforcement  of 
a  contract  which  from  its  very  nature  ought 
to  be  characterized  by  tenderness.  How- 
ever, to  subject  such  contracts  to  such  a 
condition  as  a  continuing  and  necessary 
qualification  thereof  is  to  declare  a  measure 
of  disability.  This  ia  a  purely  legislative 
prerogative,  and  not  a  judicial  one. 

In  the  absence,  therefore,  of  qualifying 
legislation,  I  feel  constrained  to  join  the  dis- 
sent, as  declaring  for  the  recognition  of  the 
contract  as  actually  made  by  the  parties. 


AnnotatMn — ^Dl  health  as  defense  to  action  for  breach  of  promise  to 

marry. 


Earlier  cases  covering  the  question 
under  annotation  will  be  found  in  notes 
to  Grover  v.  Zook,  7  L.R.A.(N.S.)  582, 
and  Travis  v.  Schnebly,  40  L.R.A.(N.S.) 
585. 

The  cases  which  have  considered  the 
question  under  annotation  from  the 
point  of  view  of  the  right  of  a  defendant 
in  a  breach  of  promise  action  to  set  up 
his  own  ill  health  as  defense  have,  as 
will  be  seen  from  the  cases  collected  in 
the  earlier  notes,  and  as  pointed  out  in 
the  dissenting  opinion  in  Re  Oldfield, 
ante,  1260,  been,  with  few  exceptions, 
cases  where  defendant  had  an  infectious 
or  contagious  disease,  and  the  ground  of 
the  decision  as  well  as  the  contention  of 
L.R.A.1916D. 


the  defense  has  been  that  it  would  be 
contrary  to  public  policy  to  hold  that 
one  should  marry  where  there  is  danger 
of  communicating  disease  to  the  other 
party  or  transmitting  it  to  offspring.  Of 
the  cases  decided  in  the  earlier  notes, 
but  three  have  set  up  as  justification 
for  the  breach  that  defendant's  own  life 
and  health  would  be  endangered  by  a 
consummation  of  the  marriage  relation. 
Two  of  these  are  opposed  to  Re  Old- 
Field,  and  the  third,  which  sustains  it, 
relies  on  cases  as  in  Re  Oldfield,  where 
the  disease  was  infectious  or  contagious. 
Since  the  earlier  notes  it  has  been  held 
that  ill  health  of  plaintiff,  known  to  the 
defendant  at  the  time  a  promise  of  mar- 
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riage  was  made,  is  no  defense  to  a 
breach  of  promise  suit.  Lemke  v.  Fran- 
zenburg  (1913)  159  Iowa,  466,  141  N.  W. 
332. 

Nor  is  it  a  defense  to  an  action  for 
breach  of  promise  of  marriage,  that  the 
defendant  honestly  and  on  reasonable 
ground  believed  that  plaintiff  was  unfit 
for  marriage,  where  she  was  not  in  fact 
unfit  for  marriage.  Jefferson  v.  Paskell 
[1916]  1  K.  B.  (Eng.)  57,  85  L.  J.  K.  B. 
N.  S.  398,  113  L.  T.  N.  S.  1189,  32  Times 
L.  R.  69.  Phillimore,  L.  J.,  said  that  "a 
contract  of  marriage  is  in  this  respect 
like  any  other  contract.  A  justification 
for  the  refusal  to  carry  it  out  must  be 
found  in  the  actual  facts,  and  not  on 
belief  or  opinion,  however  reasonable  or 
honest  as  to  what  the  facts  are.  If  in- 
stead of  want  of  health,  the  question 
had  been  one  of  want  of  chastity,  it  will 
be  very  apparent  that  the  objective 
truth,  and  not  the  subjective  belief, 
would  have  to  be  looked  for." 

Where  a  defendant  in  a  breach  of 
promise  suit  admits  that  he  had  agreed 
to  marry  plaintiff  if  she  regained  her 
health,  and  there  is  evidence  that  she 
went  to  a  physician  suggested  by  defend- 
ant, and,  after  being  treated,  reported 
that  she  had  practically  regained  her 
health,  there  is  no  error  in  permitting 
such  physician  to  testify  as  to  what  he 


told  plaintiff  r^rding  her  recovery,  nor 
in  permitting  him  to  testify  directly  that 
plaintiff  had  recovered  her  health,  and 
that  such  slight  trouble  as  she  had  would 
be  cured  by  marriage.  Lemke  v.  Fran- 
zenburg  (Iowa)  supra. 

In  Pai^ons  v.  Trowbridge  (1915)  140 
C.  C.  A.  310,  226  Fed.  15,  action  for 
breach  of  promise  of  marriage  by  an- 
other woman  against  the  same  defend- 
ant as  in  Be  OLonELD,  the  plaintiff  as- 
signed as  error  the  refusal  to  give  a 
requested  instruction  and  of  the  giving 
instead  thereof,  of  the  following.  That 
"if  it  be  a  fact  that  Mr.  Oldfield  had  a  dis- 
ease known  as  pernicious  anemia  as  illus- 
trated by  the  testimony  in  this  case,  it 
would  not  be  a  sufScient  excuse  on  his 
part  for  not  carrying  out  the  contract 
and  having  the  ceremony  performed. 
But  if  he  had  pernicious  anemia,  and 
believed  that  it  would  be  fatal  after  a 
year  or  so  from  such  time,  you  would 
have  a  right  to  consider  that  upon  the 
question  of  amount  of  damages."  The 
court  held  that  this  instruction  was  al- 
most identical  with  the  one  requested  by 
plaintiff,  and  was  as  favorable  to  her  as 
she  was  entitled  to.  There  is  nothing  in 
this  decision  which  can  be  said  to  be  in 
conflict  with  the  decision  in  Be  Oldfield. 

J.  H.  B. 


MICHIGAN  SUPREMB  OOT7BT. 

MICHAEL  LA  VECK 

V. 

PARKE,  DAVIS,  k  COMPANY,  Plff.  in  Cer- 
tiorari. 

'(—  Mich.  — ,  167  N.  W.  72.) 

Master  and  servant  —  workmen's  com- 
pensatton  —  paralysis  as  accident. 

Paralysis  due  to  cerebral  hemorrhage  in 
one  giilTtfrin);  from  arterial  sclerosis,  because 
of  prolonged  exertion  in  a  hot  room  in  the 
course  of  his  employment,  is  within  the 
operation  of  a  workmen's  compensation  act 


Note.  ^  As  to  recovery  of  compensation 
under  workmen's  compensation  acts  for  in- 
capacity resulting  from  disease,  see  anno- 
tation following  Adams  v.  Acme  White  Lead 
&  Color  Works,  L.R.A.1916A,  289;  and  see 
also  later  cases,  Industrial  Commission  y. 
Brown,  L.R.A.1916B,  1277,  and  Carroll  v. 
What  Cheer  SUbles  Co.  L.R.A.191«D,  364. 

Generally  as  to  workmen's  compensation 
acts,  see  annotation  in  L.R.A.1916A,  23,  and 
other  annotation  in  that  volume  referred  to 
in  the  Index  to  Notes  tmder  the  title, 
"Workmen's  Compensation." 
L.R.A.1916D. 


providing  compensation  for  accidental  in- 
juries. 

For  other  oaaet,  tee  Master  ond  Servemt,  II. 
0,  tn  Dig.  1-52  N.  8. 

(March  30,  1916.) 

CERTIORARI  to  the  Industrial  Accident 
Board  to  review  its  finding  awarding 
compensation  to  claimant  for  personal  inju- 
ries sustained  by  him  while  in  defendant's 
employ.    Affirmed. 

The  facta  are  stated  in  the  opinion. 

Mr.  Charles  M.  Woodruff,  for  plaintiff 
in  certiorari: 

Neither  the  testimony  nor  the  finding  of 
the  Industrial  Accident  Board  discloses  any 
accident  wiUiin  the  contemplation  of  the 
workingmen's  compensation  act  to  which 
claimant's  injury  was  due. 

Adams  v.  Acme  White  Lead  &  Color 
Works,  182  Mich.  157,  L.R.A.  1916A,  283, 
148  N.  W.  486,  6  N.  C.  C.  A.  482;  1  Cyc. 
228;  Sinclair  v.  Maritime  Pass.  Assur.  Co. 
3  El.  &  El.  478,  30  L.  J.  Q.  B.  N.  S.  77,  7 
Jur.  N.  S.  367,  4  L.  T.  N.  S.  15,  0  Week. 
Rep.  342;  Schneider  v.  Provident  L.  Ins. 
Co.  24  Wis.  28,  1  Am.  Rep.  167,  7  Am. 
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Neg.  Cm.  174;  Feder  v.  Iowa  State  Travel- 
ing Men's  Asso.  107  Iowa,  538,  43  L.RA. 
603,  70  Am.  St.  Rep.  212,  78  N.  W.  252; 
McCarthy  v.  Travelers'  Ins.  Co.  8  Biss. 
362,  Fed.  Cas.  No.  8,682;  Hensey  v.  White 
[1900]  1  Q.  B.  481,  69  I*  J.  Q.  B.  N.  S. 
188,  48  Week.  Rep.  257,  63  J.  P.  804,  81 
L.  T.  N.  S.  767,  16  Times  L.  R.  64;  Brod- 
erick  v.  London  County  Council  [1908]  2 
K.  B.  807,  77  L.  J.  K.  B.  N.  S.  1127,  99 
I*  T.  N.  S.  569,  24  Times  L.  R.  822,  15  Ann. 
Cas.  886;  Eke  v.  Hart-Dyke  [1910]  2  K.  B. 
677,  80  L.  J.  K.  B.  N.  S.  90,  103  L.  T.  N.  S. 
174,  26  Times  L.  R.  613,  3  B.  W.  C.  C.  482, 
3  N.  C.  C.  A.  230;  Black  v.  New  Zealand 
Shipping  Co.  6  B.  W.  C.  C.  720. 

Mr.  H.  R.  Martin,  for  defendant  in  cer- 
tiorari : 

The  findings  of  fact  made  by  the  Board 
are  conclusive. 

Bayne  v.  Riverside  Storage  &  Cartage  Go. 
181  Mich.  378,  148  N.  W.  412,  5  N.  C.  C.  A. 
837;  Redfield  v.  Michigan  Workmen's  Com- 
pensation Mut  Ins.  Co.  183  Mich.  633,  160 
N.  W.  362,  8  N.  C.  C.  A.  889. 

An  injury  such  as  the  claimant  received 
is  an  accident  within  the  compensation  act. 

Adams  v.  Acme  White  Lead  &  Color 
Works,  182  Mich.  157,  L.R.A.  1916A,  283, 
148  N.  W.  486,  6  N.  C.  C.  A.  482;  Bayne 
v.  Riverside  Storage  &  Cartage  Co.  181 
Mich.  378,  148  N.  W.  412,  5  N.  C.  C.  A.  837 ; 
M'Innes  v.  Dunsmuir  &  Jackson,  45  Scot. 
L.  R.  804,  1  B.  W.  C.  C.  226;  Ismay,  I. 
&  Co.  v.  Williamson,  42  Ir.  Law  Times,  213, 
1  B.  W.  C.  C.  232;  Hughes  v.  Clover  C.  & 
Co.  [1900]  W.  N.  187,  75  L.  J.  K.  B.  N.  S. 
1057,  26  Times  L.  R.  760,  127  L.  T.  Jo. 
.S22,  2  B.  W.  C.  C.  18;  Fenton  v.  J.  Thorley 
&  Co.  [1903]  A.  C.  443,  72  L.  J.  K.  B. 
N.  S.  787,  52  Week.  Rep.  81,  89  L.  T.  N.  S. 
314,  19  Times  L.  R.  684,  6  W.  0.  C.  1; 
Morgan  v.  The  8.  S.  Zenaida,  25  Times 
L.  R.  446,  2  B.  W.  C.  C.  19;  Johnson  v. 
The  S.  S.  Torrington,  3  B.  W.  C.  C.  68; 
Davies  ▼.  Gillespiei  105  L.  T.  N.  S.  494,  28 
Times  L.  R.  6,  66  Sol.  Jo.  11,  6  B.  W.  C;  C. 
64;  Doughton  v.  Hickman,  6  B.  W.  C.  C. 
77;  Broforst  v.  The  S.  8.  Blomfield,  6  B.  W. 
C.  C.  613;  Maskery  v.  Lancashire  Shipping 
Co.  [1914]  W.  C.  &  Ins.  Rep.  290,  6  N.  C.  C. 
A.  708;  Tank  t.  Milwaukee,  decided  1914 
by  Wisconsin  Industrial  Acci.  Commission; 
Ross  V.  Tube  Co.  (Ohio,  1914)  ;  Kringle  v. 
Meyers  (111.  1914) ;  Voorhees  v.  Smith 
Schoonmaker  Co.  86  N.  J.  L.  500,  92  Atl. 
280,  7  N.  C.  C.  A.  646;  Brightman's  Case, 
220  Mass.  17,  L.R.A.  1916A,  321,  107  N.  E. 
527,  8  N.  C.  C.  A.  102.    , 

Moore,  J.,  delivered  -  the  opinion  of  the 
court: 

This  is  certiorari  by  the  respondent  to  the 
Industrial  Accident  Board  to  review  a  flnd- 
L.R.A.1916D. 


ing  of  the  Board  awarding  compensation 
to  the  claimant.  The  brief  of  appellant  be- 
gins as  follows: 

"Appellant  does  not  question  the  Indus- 
trial Accident  Board's  finding  of  facts,  and 
only  refers  to  the  testimony  of  record  to 
amplify  the  same." 

It  will  be  helpful  to  quote  from  the  opin- 
ion of  the  Industrial  Accident  Board: 

"In  this  case  the  committee  of  arbitra- 
tion denied  applicant's  claim  for  compensa- 
tion, and  applicant  thereupon  appealed  the 
case  to  the  fuU  Board  for  review.  Since 
the  arbitration  a  considerable  amount  of 
additional  testimony  was  taken,  particularly 
medical  testimony  tending  to  show  tiiat  the 
probable  cause  of  the  paralysis  from  which 
the  applicant  suffers  waa  a  cerebral  hemor- 
rhage caused  by  heat  and  overexertion, 
together  with  a  diseased  condition  of  his 
arteries,  known  as  arterial  sclerosis  of  some 
two  years'  standing. 

"The  evidence  fairly  tends  to  show  that 
the  paralysis  resulted  from  the  rupture  of 
a  small  blood  vessel  in  the  brain.  We  say 
'small'  because  the  paralysis  was  gradual, 
being  first  noticed  by  the  dropping  of  a 
flask  from  the  hand,  later  on  by  inability 
to  use  his  arm,  and  still  later  by  the 
paralysis  of  one  side  of  the  body.  The  work 
which  applicant  was  doing  was  making 
bouillon  from  beef  by  boiling  and  certain 
other  processes  in  a  room  and  with  retorts 
and  appliances  maintained  for  that  purpose 
by  respondent.  The  weather  was  hot,  and 
an  extra  amount  of  bouillon  was  made  that 
week,  BO  as  to  have  enough  to  meet  the  de- 
mands of  the  plant  while  the  apparatus  was 
being  transferred  to  a  new  room  which  was 
to  be  equipped  for  such  work.  A  high  de- 
gree of  heat  was  required  in  the  process, 
and,  although  the  retorts  were  so  con- 
structed as  to  protect  the  operator  as  far 
as  possible  from  the  heat  and  steam,  a 
considerable  quantity  of  both  escaped  into 
the  woirkroom  at  tiie  times  of  making  the 
various  changes  connected  with  the  process. 
No  visible  accident  occurred,  and  no  event 
causing  external  violence  to  applicant's 
body.  It  was  apparently  conceded  on  the 
hearing  that  the  cause  of  the  paralysis  was 
in  the  brain,  the  applicant  contending  that 
it  was  the  rupture  of  the  cerebral  blood 
vessel,  while  the  respondent  contended  that 
the  paralysis  resulted  from  the  clogging  of 
such  vessel.  The  testimony  on  behalf  of 
the  applicant  tended  to  show  that  on  ac- 
count of  the  condition  of  his  arteries  » 
cerebral  hemorrhage  was  likely  to  result 
from  the  increased  pressure  caused  by  un- 
usual heat  and  overexertion,  and  that  in 
the  opinion  of  his  experts  such  hemorrhage 
did  occur,  resulting  finally  in  the  total 
paralysis  of  one  side  of  the  body.     Was  it 
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an  accident  within  the  metining  of  the  law, 
and  did  it  arise  out  of  and  in  the  course 
of  applicant's  employment? 

"Under  the  doctrine  laid  down  in  the 
'Spanner  Case,'  so-called,  and  also  in  other 
and  later  English  cases,  this  would  be  an 
accident.  In  Fenton  r.  J.  Thorley  k  Co.  6 
W.  C.  0.  4,  the  question  of  what  constitutes 
an  accident  is  exhaustedly  discussed,  Lord 
Macnaghtcn's  opinion  being  in  subsequent 
cases  regarded  as  authority,  and  this  being 
regarded  as  a  leading  case.  Lord  Mae- 
naghten's  opinion  is  an  able  discussion  of 
the  principle  involved  and  a  review  of  the 
authorities.  In  the  opinion  of  Lord  Robert- 
son on  page  9,  it  is  said:  In  the  present 
instance  a  man  by  an  act  of  overexertion 
broke  the  wall  of  his  abdomen.  Suppose  the 
wheel  had  yielded  and  been  broken  by  exact- 
ly the  same  act;  surely  the  breakage  would 
be  rightly  described  as  accidental.' 

"In  M'Innes  v.  Dunsmuir  &  Jackson,  1  B. 
W.  C.  C.  226,  it  is  held  that,  where  over- 
exertion brings  on  a  cerebral  hemorrhage 
and  paralysis,  it  is  an  accident  entitling 
the  workman  to  compensation.  The  court 
say  on  page  229:  It  is  the  giving  way  of 
an  artery  causing  effusion  of  blood  on  the 
brain,  and  I  am  unable  to  see  any  distinc- 
tion between  this  kind  of  physiological  in- 
jury resulting  in  disablement,  and  the  kind 
of  injury  w«  had  to  consider  in  the  caae  of 
Stewart.' 

"On  page  231  the  court  quote  from  the 
Thorley  Case  m  follows:  'If  a  workman 
has  suffered  an  injury  by  breaking  a  limb 
or  by  a  rupture  while  he  is  trying  to  lift 
a  wei^t  too  heavy  for  him,  then,  according 
to  the  ordinary  use  of  language,  one  would 
say  that  the  injury  was  caused  by  an  acci- 
dent which  he  met  with  while  he  was  en- 
gaged in  his  work.  I  think  the  same  rule 
of  constructicm  applies  to  tiie  question  be- 
fore us,  and  that  we  should  say  that  this 
man  suffered  from  the  bursting  of  a  blood 
vessel  while  trying  to  lift  a  weight  too 
heavy  for  him.  That  it  might  not  have 
been  too  heavy  for  a  man  whose  arteries 
were  in  a  sound  condition  is  nothing  to  the 
purpose.  In  the  condition  in  which  this 
man's  arteries  were,  he  was  undertaking  a 
work  which  was  too  great  for  him.' 

"In  Ismay  I.  &  Co.  v.  Williamson,  43 
Ir.  Law  Times,  213,  1  B.  W.  C.  C.  232, 
it  is  held  that  where  a  seaman  died  from  a 
heat  stroke  while  raking  the  fire,  that  it 
was  an  accident  entitling  him  to  compensa- 
tion. This  is  a  House  of  Lords  case,  and 
follows  the  rule  laid  down  in  the  Thorley 
Case." 

"In  Johnson  v.  The  8.  S.  Torrington,  3  B. 
W.  C.  C.  70,  it  was  held  that,  where  a  fire- 
man working  in  the  hold  of  a  vessel  under 
great  heat  and  drinking  large  quantities  ol 
L.E.A.1916D. 


water  had  an  apoplectic  stroke,  it  was  an 
accident  within  the  meaning  of  the  compen- 
sation law.  The  court  treats  the  principle 
as  established,  and  holds  that  the  determin- 
ation of  the  case  was  a  question  of  fact." 

"In  Hughes  v.  Clover,  C.  A.  Ca  2  B.  W. 
C.  C.  17  (the  Spanner  Case],  the  court 
say:  'Evoy-  maa  brings  some  disability 
with  him.  Any  exertion  of  any  external 
action  which  might  have  been  innocuous  to 
a  man  in  good  health  may  produce  most 
serious  results  to  the  workman  bringing 
with  him,  as  I  have  said,  some  disability. 
This  man  brought  with  him  a  disability  of 
a  serious  nature — an  aneurism — which  I 
quite  agree  might  have  caused  his  death  at 
some  time  or  other  without  any  exerticm, 
usual  or  unusual.  But  in  this  case  we  have 
this  fact  found  that  a  strain  incurred  by 
the  workman  in  the  ordinary  discharge  of 
bis  duties  caused  the  rupture  from  which  he 
died.  As  I  read  the  decisions  in  the  House 
of  Lords,  it  is  not  open  to  this  court  to 
say  that  this  is  not  an  accident.  It  is  im- 
possible, I  think,  to  read  the  judgment  of 
Lord  Maenagfaten  in  Fenton  v.  J.  Thorley  t 
Go.  without  seeing  that  this  case  is  exactly 
and  precisely  within  the  language  which  h« 
used.  But  if  there  were  any  doubt  about 
that,  the  more  recent  decisicm  of  the  House 
of  Lords  in  Ismay  I.  &  S.  Co.  v.  Williamson, 
is  really  a  much  stronger  case  than  this.'  In 
that  ease  Lord  Lorebum  said:  'To  my  mind 
the  weakness  of  the  deceased  which  predis- 
posed him  to  this  form  of  attack  is  immate- 
rial. The  fact  that  a  man  who.  had  died 
from  heat  stroke  was  by  a  physical  dd>ility 
more  likely  than  others  so  to  suffer  can 
have  nothing  to  do  with  the  question 
whether  what  befell  him  is  to  be  regarded 
as  an  accident  or  not.  If  a  workman  in  the 
reasonable  performance  of  his  duties  sus- 
tains a  physiological  injury  as  a  result  of 
the  work  he  is  engaged  in,  this  is  an  acci- 
dental injury  in  the  words  of  the  statute.' 

"In  the  case  of  Broforst  v.  The  S.  S.  Blom- 
fleld,  6  B.  W.  C.  C.  613,  where  a  workman 
shoveling  coal  in  the  fire  of  a  vessel  had  an 
apoplectic  stroke  which  was  found  by  the 
trial  court  to  be  due  to  the  rupture  of  an 
artery  in  the  brain  which  was  attributed  to 
heat  and  exertion,  it  was  held  that  he  was 
entitled  to  compensation,  and  that  the 
question  was  one  of  fact  which  the  appellate 
court  could  not  review." 

"From  a  careful  examination  of  all  the 
facts  and  evidence  in  the  case,  the  board  is 
of  the  opinion  that  the  strain  upon  the 
weakened  arteries  of  the  applicant  caused 
by  overexertion  and  excessive  heat  was 
more  than  they  could  stand,  and  resulted 
in  the  rupture  of  a  blood  vessel  in  the 
brain,  which  was  followed  by  a  gradual 
effusion  of  blood,  resulting  in  the  gradual 
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paralysis,  and  finally  disabling  one  side 
of  the  body.  The  award  of  the  committee 
will  be  reyersed,  and  applicant  granted  com- 
pensation." 

We  cannot  state  the  claim  of  appellant 
better  than  to  quote  from  the  reply  brief  as 
follows: 

"As  pointed  out  in  his  brief,  respondent 
does  not  question  the  Industrial  Accident 
Board's  finding  of  facte,  but  does  affirm  that 
the  essential  facts  are  not  clearly  stated, 
and  that  it  is  necessary  to  refer  to  the 
testimony  to  understand  what  the  Board 
means  by  certain  words,  phrases,  and  refer- 
ences. Before  doing  this,  however,  counsel 
for  respondent  wishes  his  position  as  to  the 
law  distinctly  understood,  so  that  his  com- 
ments upon  the  finding  of  the  Board  may 
be  read  in  the  light  thereof. 

"Counsel  for  respondent  claims  that  the 
principles,  the  arguments,  the  reasoning 
upon  which  the  decision  in  Adams  v.  Acme 
White  Lead  &  Color  Works,  182  Mich.  167, 
L.R.A.  1916A,  283,  148  N.  W.  485,  6  N.  C. 
C.  A.  482,  was  based,  control  the  present 
case  as  effectually  as  it  did  the  case  there 
decided,  notwithstanding  claimant  in  the 
case  at  bar  cannot  he  said  to  have  suffered 
an  'occupational'  disease.    .    .    . 

"That  the  word  'accident'  is  not  subject 
to  a  special  construction,  but  must  be  under- 
stood in  the  light  of  common-law  definitions 
and  common-law  decisions.    .    .    . 

"Third.  The  accident  contemplated  by  the 
Michigan  act  must  be  some  'casualty'  oc- 
curring on  some  day  which  can  be  definitely 
fixed,  and  from  which  the  time  within  which 
notice  of  the  injury  must  be  g^ven,  and  de- 
mand for  compensation  must  t>e  made,  can 
be  determined.  This  proposition  is  clearly 
indicated  in  the  Adams  Case." 

"Fourth.  It  is  therefore  submitted  that, 
unless  it  appears  tiiat  some  accident  within 
the  meaning  of  the  common  law  occurred 
that  was  the  exciting  cause  of  the  gradu- 
ally developing  cerebral  hemorrhage  referred 
to  in  the  case,  the  claimant  and  appellee  is 
not  entitled  to  compensation  under  the 
Michigan  compensation  act." 

Counsel  cites  other  authorities  in  sup- 
port of  his  contention,  among  them  Feder 


V.  Traveling  Men's  As«o.  107  Iowa,  638,  43 

L.R.A.  693,  70  Am.  St.  Rep.  212,  78  N.  W. 
252.  Counsel  also  contends  that  the  author- 
ities counsel  for  appellee  cites  from  New 
Jersey  and  Massachusetts  are  not  appli- 
cable, because  the  statutes  of  those  states 
are  different  from  the  Michigan  statute.  It 
must  be  conceded  there  is  some  confusion 
in  the  authorities. 

We  cannot  agree  with  counsel  that  the 
case  of  Adams  v.  White  Lead  A.  Color 
Works,  supra,  is  conclusive  of  the  instant 
case.  In  that  case  the  sole  question  was: 
Is  an  occupational  disease  within  the  stat- 
ute! It  was  held  that  it  was  not.  The 
case  is  more  like  the  case  of  Bayne  v.  Stor- 
age &  Cartage  Co.  181  Mich.  378,  148  N. 
W.  412,  d  N.  C.  C.  A.  837.  In  that  case  Mr. 
Bayne  undoubtedly  intended  to  do  the  lift- 
ing which  he  did,  but  he  did  not  expect 
the  effect  would  be  to  hurt  his  back,  with 
resulting  pneumonia.  In  the  instant  case 
Mr.  La  Veck  intended  to  do  the  prolonged 
work  which  the  situation  demanded,  but 
he  did  not  anticipate  that  because  of  doing 
so  his  blood  pressure  would  be  so  increased 
as  to  result  in  the  rupture  of  a  cerebral 
blood  vessel.  According  to  the  testimony 
of  some  of  the  physicians  that  result  could 
be  traced  to  the  unusual  hours  of  work  and 
the  unusual  conditions.  It  was  an  un- 
expected consequence  from  the  c<«tinued 
work  in  the  excessively  warm  room. 

Where  there  is  testimony  upon  which  the 
Accident  Board  can  base  its  conclusion,  we 
will  not  review  its  action.  Bayne  v.  Stor- 
age £  Cartage  Co.  supra;  Bedfield  v.  Michi- 
gan Workmen's  Compensation  Mut.  Ins.  Co. 
183  Mich.  633,  150  N.  W.  362.  8  N.  C.  C.  A. 
889.  Other  cases  than  those  mentioned  in 
the  opinion  of  the  Industrial  Accident 
Board  which  support  its  conclusions  are 
Voorhees  v.  Smith  Schoonmaker  Co.  86  N. 
J.  L.  500,  92  Aa  280,  7  N.  C.  C.  A.  646; 
Doughton  V.  Heckman,  6  B.  W.  C.  C.  77; 
Maskery  v.  Lancashire  Shipping  Co.  [1914] 
W.  C.  &  Ins.  Rep.  290,  8  N.  C.  C.  A.  708. 
See  also  the  cases  cited  in  note  c,  p.  714,  of 
6  X.  C.  C.  A. 

The  order  is  affirmed. 
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Bills    and    notes   —   provision    (or    ex- 
tension. 

1.  A  promissory  note  containing  the  pro- 
vision   that    "all    parties   hereto, 
L.R.A.1916D. 


agree  that  this  note  may  i>e  extended  from 
time  to  time  by  any  one  or  more  of  us  with- 
out the  knowledge  or  consent  of  any  of  the 
others  of  us,  and  after  such  extension  the 
liability  of  all  parties  shall  remain  as  if 
no  such  extension  had  been  made,"  grants 
no  power  to  the  maker  or  other  parties  to 
the  note  to  extend  the  time  of  payment  with- 
out the  consent  of  the  payee  or  holder. 
For  other  cases,  see  Bills  and  Xotea,  VI.  b, 
in  Dig.  ISS  N.  8. 
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Samei  —  neKotlsblU^. 

2.  A  provision  in  »  note  in  the  foregoing 
form  doe»  not  render  the  note  non-nego- 
tiable under  the  law  tnerchairt  or  the  pro- 
visiona  of  the  negotiable  inatnunent  law 
(Laws  1907,  chap.  83). 

For  other  oatet,  tee  Bill*  and  Notet,  I.  d,im 
Dig.  1-52  X.  B. 

On  Rehearing. 

Same  —  good«t«lth  pnKfluwer  •  sao- 
ptdous  otrcnmatMicefl. 

3.  The  general  principle,  running  through- 
out the  whole  law,  that  notice  of  facta  which 
should  put  one  upon  inquiry  and  which,  if 
iollowed  up  with  diligence  and  understand- 
ing, would  lead  to  the  truth,  bad  no  appli- 
cation to  the  qnestion  of  good  faith  in  the 
taking  of  negotiable  instruments,  the  ques- 
tion in  such  cases  is,  Did  the  holder  have 
actual  knowledge  of  the  infirmity  or  de- 
feet,  or  .knowledge  of  such  facta  that  his  ac- 
tion in  taking  tiie  instrnment  amounted  to 
had  faith?  Suspicious  circumstances,  negli- 
gence, or  wilful  ignorance  may  be  evidence 
of  bad  faith  from  which  the  jury  may  find 
the  fact.  The  holder,  however,  will  be  pro- 
tected unless,  at  the  time  he  took  the  paper, 
he  had  reason  to  believe,  and  did  believA, 
there  was  some  defect  or  infirmity  in  the 
paper.  ll>e  facts  in  this  case  ejcamined,  and 
held  not  to  authorize  a  finding  tiiat  the  i^>- 
pellant  bank  did  not  take  the  note  in  good 
faith;  there  being  no  substantial  evidence 
to  support  any  such  finding. 

For  other  oases,  see  Bills  emd  Votes,  V.  b,  2, 
M»  Dig.  1-52  y.  B. 

On  Second  Motion  for  Rehearing. 

Appeal  ->  stsMelency  of  proof. 

4.  Sections  646,  649,  653,  Code  1915,  ap- 
plied, and  held  that  the  plaintiff  bftnk,  un- 
aer  the  circumstances,  took  the  note  in 
qnestion  charged  with  the  burden  of  moot 
that  it  toc^  the  same  In  due  coarse.  Held, 
further,  that  under  the  proof,  that  burden 
had  been  successfully  met.  Held,  further, 
that  where  the  evidence  was  all  otte  way, 
and  the  witness  stands  unlmpeached  in  any 
way,  his  evidence  is  to  be  taken  by  this 
eonrt  as  trat  in  determining  whether  there 


Note.^As  to  effect  on  negotiability  of 
prmniaaory  note  of  provision  permitting  ex- 
tension of  time,  see  note  to  State  Bank  v. 
Bilstad,  49  L.R.A.(N.S.)  132.  The  effect 
upon  negotiability  of  a  provision  accelerat- 
ing maturity  is  considered  in  notes  to  Hol- 
laday  State  Bank  v.  Hoffman,  36  L.RA. 
(N.S.)  390,  and  Kennedy  v.  Broderick, 
L.B.A.191SB,  472;  and  see  later  case.  Fin- 
ley  V.  Smith,  L.R.Aa915F,  777. 

As  to  the  ciroumstanees  sufficient  to  put 
a  purchaser  of  negotiable  paper  on  inquiry, 
■ee  notes  to  Mee  v.  Carlson,  29  UR.A.  (N.S.) 
351;  and  Mcfherrin  v.  Tittle,  44  L.R.A. 
(N.S.)  395;  and  later  ease  Security  Trust 
*  Sav.  Bank  v.  Oleiehmann,  L.R.A.1916F, 
1203. 
Ii.RA.1916D.  81 


ia  any  aubataatial  snridaaoa  to  auppoit  the 
vardiot. 

For  other  cases,  tee  Appeai  and  Error,  VII. 
1,2,  in  big.  1-52  N.  B.     ■     , 

(March  30,  1915.) 

APPEAL  by  plaintiff  from  a  judgment  of 
the  District  Court  for  Benalillo  Coun- 
ty granting  defendant's  motion  for  a  di- 
rected verdict  in  his  favor,  and  overruling 
a  motion  for  a  new  trial,  in  an  action 
brought  to  recover  the  amount  alleged  to 
be  due  on  a  promissory  note.    Reversed. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  B.  McMlIIen,  for  appellant:' 

Plaintiff  is  entitled  to  the  judgment  in 
this  court  which  the  district  court  should 
have  rendered. 

Tagliaferri  v.  Grande,  16  N.  M.  486,  120 
Pac  730;  Armstrong  v.  Aragon,  13  VI.  it. 
19,  79  Pac.  291;  3  Cyc.  461;  Reilly  t. 
McKinnon,  86  C.  C.  A.  268,  159  Fed.  78; 
Scandinavian  American  Bank  v.  Johnston, 
63  Wash.  187,  115  Pac  108;  Sinkler  v. 
Siljan,  136  Cal.  356,  68  Pac.  1024. 

To  defeat  plaintiff'  as  a  bona  fide  holder 
it  must  be  shown  either  that  the  plaintiff 
had  actual  notice,  or  that  it  was  guilty  of 
fraud  or  bad  faith  in  taking  the  paper. 

Lawson  v.  Weston,  4  Sep.  56;  Crook  v. 
JTadis,  6  Barn.  A  Ad.  909,  3  Kev.  &  M. 
257,  6  Car.  &  6.  191,  3  L.  J.  E.  B.  N.  8. 
87;  Goodman  v.  Harvey,  4  Ad.  &.  El.  870, 
6  L.  J.  K.  B.  K.  S.  260,  6  Kev.  t  M.  372; 
Murray  v.  Lardner,  2  Wall.  121,  17  L.  ed. 
859;  Swift  ▼.  Tyson,  16  Pet.  1,  10  L.  ed. 
865;  Goodman  v.  Simonds,  20  How.  343, 
15  L.  ed.  934;  Bank  of  Pittsburgh  v.  Neal, 
22  How.  96,  16  L.  ed.  323}  Cromwell  v. 
Sac  County,  96  U.  S.  58,  24  L.  ed.  686; 
Shaw  V.  North  Pennsylvania  R.  Co.  (Shaw 
V.  Merchants'  Nat  Bank)  101  U.  S.  584,  25 
L.  ed.  894;  Swift  v.  Smith,  102  U.  S.  442,  26 
L.  ed.  193;  Second  Nat.  Bank  v.  Morgan, 
166  Pa.  199,  44  Am.  St.  Rep.  653,  30  Atl. 
967;  Phelan  v.  Moss.  67  Pa.  59,  5  Am.  Rep. 
402;  Richaj-ds  T.  Monroe,  85  Iowa,  359,  39 
Am.  St.  Rep.  304,  62  N.  W.  339;  Cheever 
V.  Pittsburgh,  8.  A  L.  E.  R,  Co.  150  N.  Y. 
65,  34  L.R^.  69,  55  Am.  St.  Rep.  649,  44 
K.  E.  701 ;  Kitchen  v.  Loudenback,  48  Ohio 
St.  177,  29  Am.  St.  Rep.  544,  26  N.  E.  979; 
Roaemond  v.  Graham,  54  Minn.  330,  40  Am. 
St.  Rep.  338,  56  N.  W.  38;  MerchanU'  Nat. 
Bank  v.  McNeil,  51  Minn.  123,  53  N.  W. 
178;  Merchants'  Nat.  Bank  v.  Hanson,  33 
Minn.  40,  63  Am.  Rep.  5,  21  N.  W.  849; 
Jennings  v.  Todd,  118  Mo.  303,  40  Am.  St. 
Rep.  377,  24  8.  W.  148;  Wilson  v.  Denton, 
82  T«K.  631,  27  Am.  St.  Rep.  912,  18  S.  W. 
620;  Breckenridge  v.  Lewis,  84  Me.  349, 
30  Am.  Si.  Rep.  357,  24  Atl.  864;  Farrell 
T.  Lovett,  68  M«.  326,  28  Am.  Rep.  59; 
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Kellogg  T.  Curtis,  89  Me.  212,  31  Am.  Rep. 
273;  Youle  t.  Fosha,  76  Kan.  20,  90  Pac. 
1091;  Eames  t.  Crosier,  101  Cal.  260,  36 
Pac.  873;  Matlock  t.  Scheuerman,  61  Or. 
49,  17  L.R.A.(N.S.)  747,  93  Fae.  826;  Hc- 
Fherrin  v.  little,  36  Okla.  610,  44  L.B.A. 
(N.S.)  396,  129  Pac  722;  ScaadinaTiaa 
American  Bank  t.  Johnston,  63  Wa«b.  167, 
116  Pa«.  102;  Reilly  v.  McKinnon,  86  C.  C. 
A.  268,  159  Fed.  78;  Union  Nat.  Bank  t. 
Neill,  10  L.R.A.(N.S.)  426,  79  C.  C.  A.  417, 
149  Fed.  711;  First  Nat.  Bank  t.  Moore,  78 
C.  C.  A.  681,  148  Fed.  963;  National  Salt 
Co.  T.  lograham,  74  C.  C.  A.  479,  143  Fed. 
805;  Tabor  t.  Merchants'  Nat.  Bank,  48 
Ark.  454,  3  Am.  St  Rep.  241,  3  S.  W.  806; 
Sinkler  r.  Siljan,  136  Cal.  366,  68  Pac 
1024;  Meyer  v.  Lovdal,  6  Cal.  App.  369,  92 
Pac.  322 ;  Merchants'  Bank  v.  McClelland,  9 
Colo.  610,  13  Pac.  723;  Credit  Co.  v.  Howe 
Mach.  Co.  54  Conn.  357,  1  Am.  St.  Rep. 
123,  8  AtL  472;  Rowland  t.  Fowler,  47 
Conn.  347;  Winter  r.  Hutchins,  20  Idaho, 
749,  119  Pac.  883;  Vaughn  t.  Johnson,  20 
Idaho,  669,  37  LlR.A.(N.S.)  816,  119  Pac 
879;  Park  t.  Brandt,  20  Idaho,  660,  119 
Pac.  877;  Kavana^  t.  Bank  of  America, 
239  111.  404,  88  N.  E.  171;  Bradwell  v. 
Pryor,  221  111.  602,  77  N.  E.  1115;  Shrecves 
V.  Allen,  79  III.  563;  Comstock  t.  Hannah, 
76  111.  530;  First  Nat.  Bank  t.  Cox,  140 
111.  App.  98;  Howell  T.  Merchants'  Trust  k 
Secur.  Co.  134  111.  App.  467;  Norlin  y. 
Becker,  138  111.  App.  488;  Batesville  Bank 
V.  Lehner,  43  Ind.  App.  457,  87  N.  E.  990; 
Harris  v.  Pate,  7  Ind.  Terr.  493,  104  S.  W. 
812;  Voes  t.  Chamberlain,  139  Iowa,  569, 
19  L.R.A.(N.S.)  106,  130  Am.  St.  Rep. 
331, 117  N.  W.  269;  Montrose  Sav.  Bank  y. 
Claussen,  137  Iowa,  73,  114  N.  W.  647; 
Youle  T.  Fosha,  76  Kan.  20,  90  Pac.  1090; 
Fox  T.  Bank  of  Kansas  City,  30  Kan.  446, 
1  Pac.  789;  McCarty  v.  Louisville  Bkg.  Co. 
100  Ky.  4,  37  S.  W.  144;  Wing  v.  Ford, 
89  Me.  140,  35  Atl.  1023;  Breckenridge  ▼. 
Lewis,  84  Me.  349,  30  Am.  St.  Rep.  353,  24 
Atl.  864;  Kellogg  t.  Curtis,  69  Me.  212,  31 
Am.  Rep.  273;  Ebert  t.  Gitt,  95  Md.  186, 
62  Atl.  900;  Citizens'  Nat.  Bank  t.  Hooper, 
47  Md.  88;  Maitland  t.  Citizens'  Nat.  Bank, 
40  Md.  540,  17  Am.  Rep.  620;  Commercial 
k  F.  Nat.  Bank  ▼.  First  Nat.  Bank,  30 
Md.  11,  96  Am.  Dec  654;  Ellicott  t.  Martin, 
6  Md.  509,  61  Am.  Dec.  327 ;  Clark  v.  Rob- 
erts, 206  Mass.  235,  92  N.  E.  461;  S&vage 
V.  Goldsmith,  181  Mass.  420,  63  N.  fi. 
918;  Stimaon  v.  Whitney,  130  Mass.  691; 
Carroll  t.  Hayward,  124  Mass.  120;  Atlas 
Nat.  Bank  ▼.  Savery,  127  Mass.  75,  34  Am. 
Rep.  346;  Smith  v.  Livingston,  111  Mass. 
342;  Spooner  ▼.  Holmes,  102  Mass.  503,  3 
Am.  Rep.  491;  Hakes  v.  Thayer,  165  Mich. 
476,  131  N.  W.  174;  Detroit  Nat.  Bank  v. 
Union  Trust  Co.  158  Mich.  657,  123  N.  W. 
L.R.A.1916D. 


28;  Armstrong  v.  StearaSk  156  Mich.  597, 
121  N.  W.  312;  Custard'  v.  Hodges,  155 
Mich.  361,  119  N.  W.  683;  Davis  v.  Seeley, 
71  Mich.  210,  38  N.  W.  901;  RoflensteiB 
V.  Berman,  116  Minn.  231,  133  N.  W.  792; 
Park  V.  Winsor,  115  Minn.  268,  132  N.  W. 
264;  Robbins  T.  Swinburne  Printing  Co.  91 
Minn.  491,  98  N.  W.  331,  867;  Merchants' 
Nat.  Bank  v.  Hanson,  33  Minn.  40,  53  Am. 
Rep.  5,  21  N.  W.  849;  Borgess  Invest.  Co. 
V.  Vette,  142  Mo.  660,  64  Abi.  St.  Rep.  567, 
44  S.  W.  764;  Jennings  v.  Todd,  118  Mo. 
296,  40  Am.  St.  Rep.  373,  24  S.  W.  148; 
Edwards  v.  Thomas,  68  Mo.  483;  Mayes  t. 
Robinson,  93  Mo.  121,  5  S.  W.  611;  Bank 
of  Ozark  v.  Tuttle,  144  Mo.  App.  294,  127 
S.  W.  918;  Jobes  v-  Wilson,  140  Mo.  App. 
281,  124  S.  W.  548;  Paul  S.  Reeves  k  Son 
V.  Letts,  143  Mo.  App.  196,  128  S.  W. 
246;  Ozark  Bank  t.  Hanks,  142  Mo.  App. 
110,  125  S.  W.  221;  Harrington  v.  Butte  k 
B.  Min.  Co.  33  Mont.  330,  114  Am.  St. 
Rep.  821,  83  Pac  467;  First  Nat.  Bank  v. 
Borchers,  83  Neb.  630,  120  N.  W.  142;  Nor- 
wood T.  Bank  of  Commerce,  77  Neb.  205, 
109  N.  W.  152;  Hallock  v.  Young,  72  N.  H. 
416,  67  Atl.  236;  Hamilton  t.  Vought,  34 
N.  J.  L.  190;  Magee  v.  B»dger,  34  N.  Y. 
247,  90  Am.  Dec  691;  Cheever  v.  Pitts- 
burgh, S.  k  L.  E.  R.  Co.  160  N.  Y.  59,  34 
L.R.A.  69,  55  Am.  St.  Rep.  646,  44  N.  E. 
701;  Perth  Amboy  Mut.  Loan,  H.  k  BMg. 
Asso.  V.  Chapman,  178  N.  Y.  558,  70  N.  E. 
1104;  Second  Nat.  Bank  ▼.  Weston,  172 
N.  Y.  260,  64  N.  E.  949;  Jarvis  v.  Manhat- 
tan Bendi  Co.  148,  N.  Y.  652,  31  LJIA. 
776,  61  Am.  St.  Rep.  727,  43  N.  E.  68; 
Farmers'  k  M.  Bank  v.  Germania  L.  Ina. 
Co.  160  N.  C.  770,  64  S.  E.  902;  Setzer  v. 
Deal,  136  N.  C.  428,  47  S.  B.  466;  Walters 
v.  Rock,  18  N.  D.  45,  116  N.  W.  511;  John- 
son V.  Way,  27  Ohio  St.  374;  Matlodc  t. 
Scheuerman,  51  Or.  49,  17  L.R.A.(N5.) 
747,  93  Pac.  823;  Phelan  ▼.  Moss,  67  Pa. 
69,  6  Am.  Rep.  402;  McSparran  v.  Neeley, 
91  Pa.  17;  Second  Nat  Bank  v.  Morgan, 
166  Pa.  199,  44  Am.  St.  Rep.  852,  30  AU. 
957;  Walk«  v.  Kee,  14  S.  C.  142;  Witte  t. 
Williams,  8  S.  C.  290,  28  Am.  Rep.  294; 
First  Nat.  Bank  t.  Anderson,  28  S.  C.  143, 
6  S.  E.  343;  Greneaux  v.  Wheeler,  6  Tex. 
526;  Wilson  v.  Denton,  82  Tex.  531,  27 
Am.  St  R^.  90S,  18  S.' W.  620;  Cochran 
V.  Priddy,  49  Tex.  Civ.  App.  39,  107  S.  W. 
818;  Frank  v.  Lilienfeld,  33  Gratt.  390; 
First  Nat.  Bank  v.  Johns,  22  W.  Va.  5S5. 
46  Am.  Rep.  506;  Merchants'  k  M.  Nat. 
Bank  v.  Ohio  Valtey  Furniture  Co.  57  W. 
Va.  626,  70  L.R.A.  312,  50  S.  E.  890:  Kelley 
V.  Whitney,  46  Wis.  110,  30  Am.  Rep.  697; 
Winter  v.  Nobs,  io  Idaho,  18,  112  Pac  525, 
Ann.  Cas.  1912C.  302;  Arnd  v.  Aylesworth, 
145  Iowa,  185,  29.  lABJk.(N.S.)  638,  123 
N.  W.  1000;   Both  well  v.  Corum,   135  Ky. 
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766,  123  S.  W.  291;  Valley  Sav,  Bank  t. 
Mercer,  97  Md.  468,  55  Atl.  435;  Jefferson 
B>uik  T.  Chapman  White  Lyons  Co.  122 
Tenn.  415,  123  S.  W.  641;  Cherry  v.  First 
Texas  Chemical  Mfg.  Co.  103  Tex.  82,  123 
8.  W.  689;  Bank  of  Sampson  v.  Hatcher, 
151  N.  C.  359,  134  Am.  St.  Rep.  989,  66 
8.  E.  308. 

Messrs.  F.  K.  Wood  and  B.  W.  Dobson 
for  appellee. 

Parker,  J.,  delirered  the  opinion  of  the 
eourt: 

A  prcnnissoiy  note  was  made  and  dsliT- 
ered  in  the  following  form: 

$6,260.00.  Albuquerque,  N.  M.,  Jan.  6,  1911. 

On  or  before  two  years  after  date  I  prom- 
ise to  pay  to  the  order  of  W.  H.  Gillenwater 
at  Montezuma  Trust  Company  six  thou- 
sand two  hundred  fifty,  and  no/100  dollars, 
with  interest  at  the  rate  of  6  per  eait  per 
annum  from  April  1,  1912,  until  paid,  pay- 
able semiannually,  with  10  per  cent  siddi- 
tional  on  the  amount  unpaid  as  attorney's 
fees,  if  placed  for  collection  in  the  hands 
of  an  attorney.  All  parties  hereto  and  all 
indorsers  hereof  waiTe  grace  and  protest 
and  all  appraisement  laws,  and  agree  that 
this  note  may  be  extended  from  time  to 
time  by  any  one  or  more  of  us  without  the 
knowledge  or  consent  of  any  of  the  others 
of  us,  and,  after  such  wtoision,  the  liability 
of  all  parties  shall  remain  as  if  no  such 
extension  had  been  made. 

Payable  at  the  Montezuma  Trust  Com- 
pany,   Albuquerque,    N.    M.' 

[Signed]     Roderick  Stover. 

Action  was  brought  on  the  note  by  the 
plaintiff  as  indorsee,  elaiming  to  be  a 
bona  fide  holder  for  value  without '  notice 
and  prior  to  maturity.  The  answer  ad- 
mitted the  execution  and  delivery  of  the 
note,  but  alleged,  by  way  of  defense,  that 
the  note  was  given  in  payment  for  shares 
of  stock  in  a  bank  of  which  the  pi^ee  of 
the  note  was  the  head,  under  a  proposed 
scheme  for  its  reorganization  and  the  in- 
crease of  capital  stock;  that  it  was  agreed 
between  the  parties  that  proceeds  arising 
from  the  sale  of  said  stock  should  be  de- 
posited with  and  held  as  a  special  deposit 
by  the  Montezuma  Trust  Company  until  the 
reorganization  should  be  completed;  that  if 
the  defendant  would  purchase  60  shares  of 
the  new  capital  stock  for  the  sum  of  $6,250, 
his  note  would  be  accepted  therefor,  pay- 
able at  such  time  as  he  desired,  and  that  if 
for  any  reason  it  was  not  convenient  for 
him  to  pay  the  note  when  it  became  due, 
he  might  extend  the  same  from  time  to  time 
until  such  further  time  as  he  desired;  that 
said  note  would  not  b«  used,  delivered,  put' 
L.R.A.1916D 


in  effect,  or  considered  valid  or  in  force 
until  the  entire  $200,000  of  capital  stock 
should  be  fully  subscribed;  that  said  note 
was  accordingly  given  in  payment  for  a 
subscription  of  50  shares  of  the  stock  in 
the  said  corporation  contemplated  to  be  or- 
ganized; that  ibe  aaid  corporation  was 
never  organized  or  created,  nor  were  any 
other  subscriptions  to  the  stock  thereof  ever 
secured  or  paid  for;  that  thereafter,  in  vio- 
lation of  this  promise  and  agreement  with 
the  defendant,  the  payee  of  the  note  fraudu- 
lently and  without  authority  indorsed  the 
said  note  to  the  plaintiff  in  this  case  for 
the  sole  personal  use  and  credit  of  the  said 
payee;  that  the  plaintiff  had  full  knowledge 
and  notice  of  aU  of  iixe  facts  hereinbefore 
stated,  and  took  the  said  note  charged  and 
chargeable  with  .full  knowledge  and  notice 
thereof  and  of  each  of  said  facts.  The 
plaintiff  replied,  denying  that  it  took  the 
said  promissory  note  with  knowledge  of 
the  facts,  and  alleged  that  the  same  was  de- 
livered to  the  plaintiff  for  full  value  in  due 
course  of  business.  At  the  close  of  the 
trial  each  party  moved  for  a  directed  ver- 
dict in  his  favor,  and  the  court  thereupon 
directed  a  verdict  for  the  defendant.  The 
only  testimony  given  in  the  case  was  that 
the  vice  president  and  manager  of  the 
plaintiff  bank  designed  to  show  that  the 
bank  took  the  note  as  collateral  security 
for  a  present  loan  made  to  payee  of  the  note 
at  the  time,  and  in  good  faith,  without 
any  notice  of  the  facts  alleged  in  the .  an- 
swer by  way  of  defense.  The  motion  of 
the  defendant  for  a  directed  verdict  was 
upon  the  ground  that  the  note  was  with- 
out consideration,  and  that  the  note  itself 
by  its  terms  is  not  a  negotiable  promissory 
note,  and  tliat  the  plaintiff,  therefore,  took 
it  chargeable  with  all  the  defenses  and 
equities  which  would  have  been  good  as  be- 
tween the  original  parties.  The  grounds  of 
the  motion  in  behalf  of  the  plaintiff  for 
a  directed  verdict  in  its  favor  are  not 
stated.  A  verdict  was  rendered  by  the  jury, 
in  accordance  with  the  instruction  of  the 
court,  in  favor  of  the  defendant.  The  mo- 
tion for  a  new  trial  was  filed  and  over- 
ruled, and  the  plaintiff  appeals. 

It  is  apparent  that  the  question  involved 
is  a  very  narrow  one.  The  position  of  the 
defendant  is  clearly  shoi«:n  1^  his  motion 
for  a  verdict  in  his  favor.  It  is  based  upoq 
the  proposition  that  the  note  was  without 
consideration,  or  rather  that  the  consid^a- 
tion  therefor  failed,  which  facts  are  ad- 
mitted by  the  pleadings.  Upon  the  state 
of  the  pleadings  it  is  clear  that  the  original 
payee  had  no  cause  of  action  upon  the  note 
against  the  defendant.  The  defendant  fur- 
ther urgcid.'Upon  the  trial  court  that  the 
form  of  the  note  is  sucb  that  it  is  a  non- 
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negotiable  iiMtrament.  Therefore,  it  is 
argued,  that  it  was  impoeeible  for  the  plain- 
tiff to  become  the  holder  in  due  course  so 
as  to  cut  off  the  defenses  which  would  be 
available  as  between  the  original  parties  to 
the  note.  The  argument  is  made  b^  coun- 
sel for  appellee  that  the  note  is  non-negoti- 
able for  two  reasons — viz.,  (1)  It  contains 
a  provision  that  the  maker  shall  have  the 
right  to'  extend  the  maturity  of  the  note 
from  time  to  time  at  his  pleasure,  thus  ren- 
dering the  time  of  payment  indefinite  and 
uncertain;  (2)  even  if  the  power  to  extend 
the  time  of  payment  is  conferred  by  the 
terms  of  the  note,  upon  the  payee  or  holder 
alone,  yet  this  renders  the  time  of  payment 
Indefinite  and  uncertain  and  destroy*  the 
negotiability  of  the  note.  On  tile  other 
hand,  counsel  for  appellant  argues  that  no 
such  power  is  conferred  upon  the  maker, 
and  he  denies  appellee's  second  proposition 
entirely. 

1.  The  language  as  employed  in  the  note 
is  certainly  unfortunate.  It  provides  that 
"all  parties  hereby  .  .  .  agree  that  this 
note  may  be  extended  from  time  to  time  by 
any  one  or  more  of  us  without  tiie  knowl- 
edge or  consent  of  any  of  the  others  of  us." 

The  maker  of  the  note  is  certainly  one  of 
the  "parties."  The  maker  certainly  has  the 
power  to  extend  the  time  of  payment  of  the 
note  by  the  express  terms  of  the  contract, 
in  so  ^r  as  the  terms  used  give  that  power. 
But  is  the  grant  of  power  to  the  maker  to 
ext«nd  the  time  of  payment  an  absolute 
grant  of  that  power  regardless  of  the  con- 
sent of  the  holderf  It  would  seem  th«t  the 
answer  is  determinable  by  a  proper  defini- 
tion of  the  words,  "may  be  extended."  It  is 
a  matter  of  common  knowledge  and  practice 
that  an  extension  of  the  time  Of  payinent  of 
a  note  is  accomplished  by  the  concurrence  of 
the  payee  or  holder  and  someone  or  more 
of  the  other  parties  to  the  contract.  The 
actual  extension  of  the  time  is  effectuated 
by  the  agreement  of  the  payee  or  holder. 
The  maker  or  indorsers  cannot  extend  the 
time  unless  the  payee  consents.  If  it  is  in- 
tended to  give  to  the  maker  absolutely  the 
right  to  extend,  a  provision  is  sometimes 
inserted  that  he  may  have  the  right  to  an 
extension  for  a  certain  specific  time,  or  ac- 
cording to  whatever  the  contract  may  be 
between  the  parties.  The  provision  then  in 
this  contract,  that  '"this  note  may  be  ex- 
tended from  time  to  time  by  any  one  or 
more  of  as  without  the  loiowledge  or  con- 
sent of  any  of  the  others  of  us,"  in  the  light 
of  commercial  custom  and  usages,  as  well 
as  common  knowledge,  is  the  equivalent  of 
saying  that  "this  note  may  be  extended, 
with  the  consent  of  the  payee  or  holder, 
from  time  to  time,"  etc.,  because  it  is  a 
contradiction  in  terms  to  say  thai  a  note' 
L.R.A.1916D. 


may  be  extended  without  the  consent  of  the 
payee  or  holder,  unless  the  contract  pro- 
vides in  terms  that  the  maker  shall  have 
the  right  to  an  extension.  The  words, 
"without  the  knowledge  or  consent  of  any 
of  the  other*  of  as,"  can  clearly  have  no 
application  to  the  payee  or  holder.  As  be- 
fore seen,  there  can  he  no  such  thing  as  an 
extension  witiiout  his  eonsent.  The  exten- 
sion is  effectuated  by  the  making  of  a  new 
contract  between  the  parties,  except  in  those 
oases  where  the  right  is  given  in  terms  to 
the  maker;  and  a  granting  of  the  e.^tension 
is,  in  such  case,  bat  the  performance  of  a 
contract  already  made.  That  this  is  the 
sense  in  which  the  word  "extended"  was 
used  by  the  parties  is  made  more  manifest 
by  the  following  clause.  "And,  after  such 
extension,  liability  of  all  parties  shall  re- 
main  as  if  no  extension  had  tieen  made." 

There  eould  be  no  liability  on  the  part  of 
the  payee  or  holder,  and  the  words  used 
clearly  indicate  that  the  object  of  all  of  the 
provisions  in  regard  to  extensions  were  in- 
serted simply  to  avoid  the  eonsequeneea, 
under  the  law  merchant,  of  an  extension 
without  the  consent  of  the  indorsers  or 
sareties.  They  do  not  grant  the  arbitrary 
riglit  to  the  maker  or  other  parties  to  the 
note  to  extend  the  same  at  their  will  and 
against  the  consent  of  the  payee  or  holder ; 
tliey  simply  provide  that,  in  case  of  exten- 
sion, they  agree  that  their  liability  shall 
remain  unchanged.  It  follows  that  the 
payee  or  holder  of  this  note  may  insist 
upon  payment  of  the  same  when  due,  and 
that  there  is  consequently  no  uncertainty 
as  to  the  time  of  payment,  by  reason  of 
any  right  conferred  upon  the  maker. 

We  are  aware  that  thi<  interpretatton 
does  vi<dence  to  the  naked  letter  of  the 
contract.  It  provides  that  the  note  may 
be  extended  by  "any  one"  of  the  parties 
withoat  the  "knowledge  or  consent"  of  any 
of  the  others.  Then  the  maker  may  men- 
tally resolve  to  extend  the  note  indefinitely, 
and,  without  the  knowledge  or  eonsent  of 
the  payee,  may  effectuate  an  indefinite  ex- 
tension, thereby  rendering  the  contract  aa 
empty  shell,  devoid  of  meaning  or  elHciency. 
If  such  were  the  sense  in  which  the  word 
"extended"  was  used  by  the  maker  and 
payee  in  this  case,  they  must  be  convicted 
of  a  foolish  and  vain  act,  if  not  aa  inten- 
tion to  carefully  prepare  a  trap  for  the 
unwary.  But  no  such  presumption  oan  be 
indulged.  They  are  to  i>e  presumed  to  have 
intended  to  put  out  an  ordiniu'y  note,  ex- 
pressing the  ordinary  binding  contract  of 
this  kind. 

Not  much,  if  any,  direct  precedoit  is  to 
be  found  in  the  cases,  because  no  such  lan- 
guage^ probably,  was  ever  t>efore  used  in  a 
note.    Boms  of  the  cases,  however,  are  valu- 
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able  for  their  statements  of  the  principles 
governing  Ukcee  matters. 

In  First  Nat  Bank  t.  Buttery,  17  N.  D. 
326,  16  L.R.A.(N.S.)  878,  116  N.  W.  341,  17 
Ann.  Cm.  62,  the  note  in  question  contained 
the  provision  that  "the  makers  and  in- 
dorsers  herein  severally  .  .  .  conaeut 
that  the  time  of  payment  may  be  extended 
without  notice." 

It  was  argued  that  under  this  provision 
the  holder  of  the  note  might,  without  no- 
tice, extend  the  note  indefinitely,  thereby 
rendering  the  tine  of  payment  uncertain 
and  the  note  consequently  non-negotiable. 
The  court  said:  "It  is  strenuously  argued 
that  the  use  of  the  word  'makers'  in  the 
waiver  admits  of  an  extension  being  made 
at  any  time  on  the  part  of  the  holder,  by 
a  mere  secret  mental  process  unknown  to 
any  other  party.  This  may  be  true  as  a 
psyehcdogical  fact,  but  we  do  not  deem  it 
so  as  a  matter  of  practice  in  cwnmeroe  and 
banking.  To  us  it  is  clear  that  it  has  thu 
same  effect  as  though  the  note  read  'on  the 
Ist  day  of  October,  1903,  or  thereafter  on 
demand,'  in  which  case  there  would  be  no 
question  of  its  n^^tiability.  Holders  ox 
notes  do  not,  by  a  secret  mental  process, 
make  an  extension  of  the  time  of  payment, 
but  such  extension,  if  made  at  all,  is  made 
by  an  agreement  between  the  principal 
debtor  and  the  holder  of  the  paper,  either 
with  or  without  ihe  o(Hisent  of  the  indors- 
ers." 

In  National  Bank  ▼.  Kenney,  98  Tex.  293, 
83  S.  W.  368,  the  note  in  question  con- 
tained the  provisions  that  "the  makers  and 
indorsers  hereof  hereby  severally  .  .  . 
agree  to  all  extensions  and  partial  pay- 
ments before  or  after  maturity  without 
prejudice  to  holder." 

The  Texas  court  says:  "If,  as  is  argued, 
the  effect  of  the  stipulati<m  is  to  give  the 
right  to  the  maker,  without  the  consent  of 
the  holder,  or  to  the  holder  without  the 
consent  of  the  maker,  to  appoint  another 
day  of  payment  and  thereby  extend  the 
time,  it  may  be.  that  it  would  render  the 
instrument  not  negotiable.  But  we  do  not 
think  it  capable  of  that  construction.  It 
does  not  say  that  either  the  holder  or  the 
maker  may  extend  the  note.  It  merely 
makes  a  provision  in  case  the  time  of  pay- 
mait  may  be  extended.  How  extended  f  It 
seems  to  us  that  the  extension  meant  is  thai 
which  takes  place  when  the  debtor  and 
creditor  make  an  agreement  upon  a  valuable 
consideration  for  the  payment  of  the  debt 
on  some  day  subsequent  to  that  previously 
stipulated.  The  obvious  purpose  at  the  pro- 
vision taken  as  a  whole  was  merely  to  re- 
lieve the  holder  of  the  paper  from  burdens 
made  necessary  by  the  rigid  requirements 
of  the  mercantile  law  in  order  to  secure  the 
LJtJl.l916D. 


continued  liabiliiy  of  the  indorsers  and 
sureties  upon  the  paper.  Therefore  what 
was  meant  by  the  stiptllation  as  to  exten- 
sion of  time  was  simply  that,  in  case  the 
holder  and  the  maker  should  agree  upon  an 
extension,  the  sureties  and  indorsers  should 
not  be  discharged.  The  holder  and  maker 
of  any  note  may,  at  any  time,  agree  upon 
an  extension;  therefore  the  fact  that  they 
nuiy  have  that  right  does  not  affect  the 
negotiability  of  the  paper.  .  .  .  So  in 
that  case,  the  time  at  which  the  maker  may 
elect  to  pay  is  uncertain,  but  the  time  at 
which  the  holder  may  demand  payment  is 
certain.  It  follows  that  if  the  holder  has 
the  absolute  right  to  demand  payment  at 
a  certain  d»y,  the  note  is  negotiable." 

In  Longmont  Nat.  Bank  v.  Loukonen,  53 
Cok).  489,  127  Pac  947,  Ann.  Cas.  1914B, 
208,  the  note  in  question  contained  a  pro- 
vision that  "the  makers  and  indorsers  here- 
of hereby  .  .  .  agree  to  any  extensions 
of  time  of  payment  and  partial  payments 
before,  at,  or  after  maturity." 

The  court  said:  "The  provision  under 
consideration  does  not  mean  they  the 
holder  can  arbitrarily  extend  the  time  of 
the  payment  of  the  note  as  he  may  see  fit, 
over  objection  by  the  maker,  nor  can  the 
latter  make  an  extension  without  the  con- 
sent of  the  holder." 

In  Navajo  County  Bank  v.  Dolson,  163 
Cal.  485.  41  I,.RJ^.(N.S.)  787,  126  Pac.  153, 
the  note  in  question  provided  that  "we 
agree  that  after  maturity  this  note  may  be 
extended  from  time  to  time  by  any  one  or 
more  of  us,  without  the  knowledge  or  con- 
sent of  any  of  the  others  of  us,  and  after 
such  extension  the  liability  of  all  parties 
shall  remain  as  if  no  such  extension  has 
been  made."  , 

The  court  in  speaking  of  this  provision, 
says:  "There  is  nothing  uncertain  in  this 
note  about  the  date  of  maturity.  The  pro- 
visicHi  refers  <nily  to  something  that  may 
be  done  by  the  maker,  if  the  holder  agrees 
thereto  'after  maturity.'  Clearly  the  pro- 
vision referred  to  is  in  no  way  binding  upov 
the  holder  of  the  note.  No  one  can  reason- 
ably claim  that  the  effect  thereof  is  to  give 
the  maker  the  right  to  extend  the  time  of 
payment,  without  the  consent  of  the  holder. 
The  note  was  dated  April  23,  1908,  and  by 
its  terms,  unaffected  by  anything  in  the  pro- 
vision referred  to,  was  to  mature  'nine 
months  after  date,'  at  which  time  the 
holder,  so  far  as  anything  contained  therein 
is  concerned,  had  the  absolute  right  to  in- 
sist on  payment.  There  was  no  provision 
under  wliich  the  time  so  specified  could  be 
changed,  or  the  right  of  the  holder  to  in- 
sist on  payment  at  such  time  be  held  to  be 
affected.  Where  the  time  is  thus  definitely 
and    irrevocably    fixed   at   which   the   note 
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Bhall  mature,  and  the  holder  shall  be  at 
liberty  to  compel  payment,  we  are  unable 
to  see  how  a  provision,  looking  to  a  pos- 
sible agreement  between  the  parties,  aiter 
maturity,  for  an  extension,  renders  the  exe- 
cuted note  at  all  indefinite  or  uncertain  as 
to  the  time  when  it  is  payable." 

The  interpretation  of  the  language  which 
is  identical  with  the  note  here  in  question, 
in  this  regard,  is  exactly  as  we  have  inter- 
preted this  one.  The  fact  of  the  slight  dif- 
ference in  the  phraseology  in  the  other  re- 
gard in  no  way  affects  the  reasoning  in  the 
California  case. 

In  Missouri-Lincoln  Trust  Co.  v.  Long,  31 
Okla.  1,  120  Pac.  291,  the  note  contained 
the  provision  that  "the  makers  .  .  . 
consent  that  the  time  for  payment  may  be 
extended  without  notice  thereof." 

The  court  holds  that  the  provision  does 
not  make  a  note  non-negotiable,  relying 
upon  First  Nat.  Bank  v.  Buttery  supra,  and 
other  cases  for  authority. 

In  Stitzel  v.  Miller,  250  111.  72,  34  L.R.A. 
(N.S.)  1004,  95  N.  E.  53,  Ann.  Cas.  1912B, 
412,  the  note  contained  the  provision  that 
"we  also  agree  that,  in  case  said  note  is 
not  paid  at  maturity,  it  is  at  the  option  of 
the  holder  hereof  to  extend,  as  he  deems 
proper,  the  paymetit  of  the  above  note,  and 
that  said  extension  shall  not  in  any  manner 
release  one  or  either  of  us  from  the  payment 
hereof." 

The  court  says:  "The  contention  that 
said  quoted  words  gave  the  holder  the  au' 
thority  to  extend  the  note  as  he  pleased, 
that  it  could  not  be  known  what  extensions 
he  might  grant,  and  that  therefore  the  time 
when  the  note  l>ecame  due  .  .  .  was  un- 
certain and  indeterminate,  rendering  the 
note  non -negotiable,  cannot  be  sustained. 
The  note  expressly  provides  that  such  op- 
tion to  e;itend  can  be  exercised  only  upon 
the  failure  of  the  payors  to  make  payment 
at  its  maturity." 

The  decision  is  based  upon  the  proposi- 
tion that  until  the  note  matures  no  person 
under  its  terms  had  power  to  make  an  ex- 
tension of  time  for  payment,  and  contains 
an  expression  to  the  effect  that,  if  there 
was  authority  to  extend  the  note  before 
maturity,  it  would'  render  the  note  non- 
negotiable. 

2.  A  much  more  serious  question  arises 
under  appellee's  second  proposition.  It  is 
apparent  that  if  a  provisioh  is  inserted  for 
extensions  at  or  after  maturity,  they  caa 
have  no  effect  upon  the  negotiability  of  the 
note,  because  at  maturity  the  note  ceases  to 
be  negotiable  by  operation  of  law.  It  there- 
fore becomes  immaterial  tliat  a  provision  is 
inserted  that,  after  the  maturity  of  the 
note,  the  sureties  and  indorsers  shall  not 
be  discharged  in  case  the  note  is  extended.  | 
L.R.A.191«D. 


This  is  clearly  pointed  out  in  the  IUiB«H8 
and  California  cases,  cited  supra. 

But  where  there  is  a  provision  authoriz- 
ing extensions  prior  to  maturity,  thai  a 
more  serious  proposition  is  presented.  If 
the  note  may  be  extended  from  time  to  time 
at  will  during  the  period  prior  to  maturity, 
then  the  time  ot  payment  becomes  uncertain 
and  indefinite.  It  is  upon  this  proposition 
that,  in  a  majority  of  the  states,  we  believe, 
a  note  like  the  one  here  in  question  is  held 
to  be  non-negotiable.  Thus,  in  Smith  v. 
Van  Blarcom,  45  Mich.  371,  8  N.  W.  90,  the 
note  contained  a  provision  that  "the  makers 
and  indorsers  of  this  note  expressly  agree 
that  the  payee,  or  his  assigns,  may  extend 
the  time  of  payment  thereof  iadefinitely,  aa 
he  or  they  may  see  fit." 

The  court,  per  Campbell,  J.,  siud:  "By 
the  terms  of  this  note,  which  must  be  read 
subject  to  the  condition,  it  was  not  payable 
absolutely  three  months  after  date,  or  at 
any  other  one  time.  The  time  of  payment 
could  be  postponed  not  merely  once,  but  as 
often  as  either  Charles  H.  Van  Blarcom 
or  his  assigns  might  think  it  desirable. 
There  is  nothing  on  the  face  of  the  note 
whereby  anyone  can  tell,  either  directly  or 
by  reference  to  any  particular  event,  at 
what  period  this  paper  will  become  abso- 
lutely payable.  We  cannot  conceive  how 
this  can  be  treated  as  not  payable  on  a  con- 
tingency." 

In  Second  Nat.  Bank  v.  Wheeler,  75 
Mieh.  546;  42  N.  W.  963,  a  note  containing 
a  similar  provision  was  likewise  held  to  be 
non-negotiable.  In  Woodbury  v.  Roberts,  59 
Iowa,  348,  44  Am.  Rep.  686,  13  N.  W.  312, 
the  note  contained  a  provision  that  "the 
makers  and  indorsers  of  this  obligation 
further  expressly  agree  that  the  payee,  or 
his  assigns,  may  extend  the  time  of  pay- 
ment thereof  from  time  to  time  indefinitely, 
as  he  or  they  may  see  fit." 

The  court  said :  "But  the  note  before  as 
may  never  fall  due,  for  payment  may  be  ex- 
tended indefijiitely.  ...  By  rt^arding 
such  paper  as  non-negotiable  no  prejudice 
will  result  to  the  mercantile  and  financial 
business  of  the  country,  but  sharpers  will 
be  defeated  in  their  attempt  to  swindle  the 
confiding  and  unwary,  a  result  in  accord 
with  sound  public  policy  «jid  good  morals." 

In  Farmer  v.  Bank  of  Graettinger,  130 
Iowa,  469,  107  N.  W.  170,  the  note  con- 
tained the  provision  that  "sureties  hereby 
consent  that  time  e<  payment  may  be  ex- 
tended from  time  to  time  without  notice 
thereof." 

The  distinction  drawn  in  this  case  is  evi- 
dently based' upon  the  fact  that  in  the  for- 
mer there  was  an .  agreement  to  an  exten- 
sion, but  in  the  latter  there  was  merely  an 
agreement  that  the  surety  should  not  be  dis- 
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charged  in  ease  in  extenaion  should  be 
granted.  In  Glidden  y.  Henry,  104  Ind. 
278,  54  Am.  Rep.  316,  1  N.  E.  369,  the  pro- 
vision for  extensions  are  the  same  as  in 
the  Michigan  case,  supra,  and  the  court 
said:  "In  the  case  before  ns,  all  parts  of 
the  note  must  be  looked  to  in  determining 
the  quality  of  the  paper.  There  is  a 
promise  to  pay  in  twelve  months,  but  that 
promise  is  sot  certain  and  unconditional. 
The  other  clause  is  thai  the  time  of  pay- 
ment may  be  extended  indefinitely,  as  the 
parties  may  agree. '  From  an  inspecticm  of 
the  note,  it  is  impossible  to  tell  when  it 
ma,y  mature,  because  it  is  impossible  to 
know  what  extension  may  have  been,  or 
may  hereafter  be,  agreed  upon." 

In  Coffin  T.  Spencer  (C.  C.)  39  Fed.  202, 
the  provision  in  the  note  was  practically 
the  same  as  in  the  Michigan  and  Indiana 
cases,  and  the  circuit  court  for  the  district 
of  Indiana  said:  "The  latter  I  think  the 
true  reading,  and  it  means  that  at  any  time 
before  or  after  the  maturity  of  the  note  by 
its  terms,  or  by  the  terms  of  any  agreement 
for  renewal  or  extension,  the  holder, 
whether  the  payee  or  any  assignee,  may, 
by  agreement  with  the  maker,  or  with  an 
indorser  or  other  party  liable  on  the  paper, 
renew  or  extend  the  date  of  payment  'from 
time  to  time,'  that  is  to  say,  definitely, 
without  prejudice  ultimately  to  his  reme- 
dies against  any  of  the  parties.  Every  suc- 
cessive taker  of  the  paper  is,  of  course, 
bound  to  take  notice  of  this  stipulation, 
and,  instead  of  looking  only  to  the  face  of 
the  instrument  for  the  time  of  its  matni- 
ity,  as  in  case  of  commercial  paper  he 
must,  is  put  upon  inquiry  Whether  or  not 
any  agreement  for  «  renewal  or  extension 
of  time  has  btien  made  by  his  proposed  as- 
signor or  by  any  previous  holder.  .  '.  . 
The  note  in  suit,  it  seems  cleKr  enough, 
cannot  be  deemed  negotiable." 

In  Union  Stockyards  Nat.  Bank  v.  Bolan, 
14  Idaho,  87,  125  Am.  St.  Rep.  146,  93  Pac. 
608,  the '  provision  in  the  note  is  as  fol- 
lows: "No  extension  of  time  of  payment, 
with  or  without  our  knowledge,  by  the  re- 
ceipt of  interest  or  otherwise;  shall  release 
us  or  either  of  us  from  the  obligation  of 
payment." 

The  court  said:  "This  is  an  express  con- 
tract to  the  effect  that  the  time  of  payment 
may  be  extended  to  any  one  or  all  of  the 
sureties,  guarantors,  indorsers,  or  makers 
of  the  note,  without' notice  to  all  or  any  one 
of  them.  This  undoubtedly  renders  the 
note  non-negotiable  under  all  the  authori- 
ties that  have  been  brought  to  our  atten- 
tion on  the  subject."  ' 

In  Rbssville  State  'Bank  r.  Heslet,  84 
Kan.  315,  33  L.R.A.(N.8.)  738,  IIS  Pac. 
1052,  the  provision  of  "the  'note  was  that 
L.R.A.1916D. 


"each  signer  and  indorser  makes  th6  other 
an  agent  to  extend  the  time  of  this  note." 

The  court  refers  to  the  former  case  in 
that  state  of  City-  Ntit.  Bank  v.  Ounter 
Bros.  67  Kan.  227,  72  Pac.  842,  in  which 
the  provision  appeared  in  the  note  that  "the 
makers  and  indorsers  .  .  .  agree  to  all 
extensions  and  partial  payments  before  or 
after  maturity  without  prejudice  to  holder." 

In  discussing  the  ease  under  considera- 
tion, and  the  Gunter  Case,  the  court  said; 

"Interpreting  'signer'  to  mean  maker,  and 
the  agency  of  each  maker  and  indorser  to 
act  for  the  other,  as  equivalent  to  a  con- 
sent to  the  action  of  either  to  an  agree- 
ment for  extension  made  by  another,  the 
<HiIy  material  difference  discernible  is  that 
in  the  Ounter  Case  the  note  stated  that  the 
extension  might  be  made  before  or  after 
maturity,  while  in  this  case  it  authorizes 
the  extension  without  stating  when  it  may 
be  made.  The  precise  inquiry  suggested  is 
whether  the  authority  to  extend  here  given 
may  be  exercised  only  after  maturity.  -  If 
so,  the  time  is  fixed  for  payment;  for  the 
promise,  apart  from  this  clause,  is  to  pay 
on  January  1,  1909,  and  an  authority  to 
extend  afterwards  would  only  amount  to  a 
waiver  of  l^e  right  to  be  relieved  from  Ha'- 
bility  for  an  extension  without  such  author- 
ity. If,  however,  the  clause  is  to  be  con- 
strued as  giving  the  parties  named  the  right 
to  extend  the  time  before  maturity,  its 
effect  would  be  precisely  tiie  same  as  though 
the  words,  'on  or  before,'  had  been  inserted, 
and  tiie  rule  of  the  Gunter  Case  would 
apply.  .  .  .  The  vice  of  the  stipulation 
in  question  is  that  the  day  of  payment  can- 
not be  determined.  The  signer  (maker)  or 
any  indorser  may,  at  any  time  he  sees  fit 
to  do  so,  as  agent  one  for  another,  extend 
the  time  for  payment  by  agreement  with 
the  holder.  The  payee  in  transferring  the 
note  may  become  an  indorser,  and  there- 
fore an '  agent  for  the  maker,  and  his  in- 
dorsee may,  in  turn,  become  an  indorser 
with  like  power,  so  that  the  time  of  ma- 
turity must  be  indefinite,  and  not  determin- 
able from  the  instrument." 

See  further  many  cases  collected  in  a 
note  to  First  Nat.  Bank  v.  Buttery,  17 
Ann.  Cas.  62. 

It  clearly  appears  from  the  reading  of  the 
foregoing  cases,  and  many  others  which  we 
have  examined,  that  in  the  opinion  of  those 
courts  the  uncertainty  as  to  the  time  of 
payment,  which  is  held  to  render  the  note 
j  non-negotiable,  arises  out  of  the  fact  that 
there  is  an  agreement  in  the  note  that  the 
same  may  be  extehded  prior  to  its  maturity. 
The  fact  that  such  extension  of  the  time  of 
payment  is  contemplated  and  provided  for 
is  held  to  render  the  time  of  payment  so 
'uncertaitt   as   to   destroy  the  negotiabdlity 
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of  th«  instrunieBt.  On  ihe  other  hand, 
there  is  a  line  of  cases,  mostly  more  modern, 
which  takes  an  opposite  view  of  provisions 
of  this  kind.  They  are  based  upon  the 
proposition  that  the  time  of  payment  within 
the  meaning  and  requirement  of  the  law 
merchant  and  the  negotiable  instrument  law 
is  certain  or  determinable,,  whenever  the 
time  at  which  the  payee  or  holder  may  de- 
mand payment  is  certain  or  determinable. 
We  have  before  seen  that,  under  the  terms 
of  this  instrument,  in  this  case,  the  payee 
or  holder  is  entitled  to  demand  payment  o> 
the  day  specified  therein,  tiiere  being  no 
right  on  the  part  of  any  other  party  to  the 
instrument  to  compel  him  to  extend  the 
same  against  his  consent.  The  Texas  ease, 
heretofore  cited  and  quoted  from,  is  «ie  of 
the  leading  cases  adopting  the  latter  posi- 
tion. The  North  Dakota  case  is  another 
leading  case  to  the  same  effect.  In  Mis- 
souri-Lincoln Trust  Co.  ▼.  Long,  the  su- 
preme court  of  Oklahoma  annoimoes  its  ad- 
herence to  the  same  doctrine  that  so  long 
as  the  payee  or  holder  may  insist  upon  the 
payment  of  the  note  at  maturity,  titere  is 
no  uncertainty  as  to  the  time  of  payment, 
citing  the  Texas  ease,  supra,  and  Missouri 
oases.  In  Longmont  Nat.  Bank  v.  Louk- 
onen,  53  Colo.  489,  127  Pac.  947,  Ann.  Cas. 
1914B,  208,  the  majcers  and  indorsers  agreed 
to  any  extensions  of  time  of  payment  he- 
fore,  at,  or  after  maturity.  The  Colorado 
eourt  in  that  case  adopts  the  rea8<Kiing  of 
the  Texas  and  North  Dakota  courts,  and 
says:  "The  time  of  payment  of  this  note, 
by  its  express  t^ms,  is  certain.  A  definite 
time  when  the  holder  may  demand  payment 
is  stated,  and  the  period  of  maturity  is 
fixed.  There  is  nothing  in  the  note  which 
gives  the  maker,  or  anyMie  else,  a  right  to 
demand  an  extension,  or  which  binds  the 
holder  to  give  it.  We  are  unable  to  per- 
ceive how  the  mere  fact  that  the  signers 
and  indorsers  undertake  to  be  l>ound  by  any 
extension  of  time  of  payment,  which  may 
thereafter  be  settled  upon,  takes  from  an 
instrument,  in  all  other  respects  commer- 
cial paper,  its  negotiable  character.  Any 
agreemient  for  an  extension,  not  appearing 
in  the  instrument,  and  unknown  to  a  pur- 
chaser for  value  before  maturity,  would 
not  defeat  his  right  to  Remand  payment  of 
the  note  according  to  its  original  terms. 
.  .  .  The  sole  purpose  of  the  stipulation 
is  for  the  protection  of  the  holder,  by  con- 
tinuing the  liability  of  both  maker  and  in- 
dorser  in  case  of  extension.  ...  A 
legal  right  exists  in  the  maker  and  holder 
of  any  negotiable  instrument  to  agree  to 
an  extension,  and  the  fact  that  such  legal 
right  exists  does  not  make  the  paper  non- 
negotiable;  BO  more  should  the  fact  that 
the  maker's  consent  to  an  extension,  which 
LJI.A.1916D. 


he  always  has  the  legal  right  to  give,  is 
expressed  in  the  note,  hot  which  does  not  in 
fact  constitute  an  extension,  have  aueh 
effect.  To  hold  that  an  undisclosed  agree- 
ment to  extend  destroys  the  obligation  to 
pay  a  note  according  to  its  terms,  thus 
making  the  time  of  payment  uncertain,  ia 
the  bands  of  a  bona  fide  holder  for  value 
befors  maturity,  would  be  contrary  to 
every  principle  of  justice  and  fair  dealing. 
Such  would  be  the  effect  of  declaring  thia 
instrument  non-negotiable." 

The  court  cites  the  Missouri,  North  Da- 
kota, Texas,  and  Oklahoma  cases,  before 
referred  to. 

In  City  Nat.  Baqk  v.  Goodloe-McCIelland 
Commission  Co.  93  Mo.  App.  123,  the  note 
provided  that  "the  makers  and  indorsers 
agree  to  all  extensions  and  partial  pay- 
ments before  or  after  maturity  without 
prejudice  to  the  holder." 

The  court  held  that  this  provision  did 
not  impair  the  negotiability  of  the  note. 

We  propose  to  adopt  what,  we  are  free  to 
admit,  is  the  ihinority  doctrine,  at  least,  so 
far  as  numbers  of  states  are  concerned,  be- 
cause we  believe  the  doctrine  to  be  founded 
in  reason,  and  to  be  best  suited  to  business 
and  commercial  usage.  It  is  a  matter  of 
cooponon  knowledge  that  it  is  the  general,  if 
qot  the  universal,  custom  of  banks  to  insert 
provisions  of  a  similar  nature  to  the  ones 
inserted  in  the  note  in  question,  whatever 
they  loan  money.  We  omnot  see  that  harm 
can  come  to  the  people  of  the  business 
world  by  holding  this  note  to  be  a  n^;o- 
tiable  instrument.  On  the  other  hand,  we 
can  see  that  harm  may  oome  from  unduly 
hampering  business  transactions  of  thia 
kind.  If  a  banker  must  insist  upon  pay- 
ment of  a  note  at  maturity,  or  otherwise 
lose  the  security  of  indorsers  upon  com- 
mercial paper,  then  the  borrowers  of  mon^ 
from  banks  will  inevitab^  suffer  great  in- 
convenienoe^  and  often  great  loss.  This  is 
apparent  to  all  who  have  bad  experience  or 
observation  in  commercial  transsctions  ot 
this  kind.  Nor  will  this  holding  operate 
aa  a  restraint  upon  the  dealing  in  commer- 
cial paper,  for  ike  reason  that  under  §§52 
and  56  of  our  negotiable  instruments  law 
(ehapter  83,  Laws  of  1907)  the  assignee 
oannot  take  such  paper  and  lose  the  benefit 
of  its  neogtlable  character  unless  he  has 
actual  knowledge  of  the  infirmity  or  defect, 
or  knowledge  of  such  facts  that  his  action 
in  taking  the  instrument  amounts  to  bad 
faith.  A  simple  inquiry  in  good  faith  of 
the  payee  or  holder  of  negotiable  paper  as 
to  wh^er  the  same  had  been  extended  by 
the  parties  thereto  would,  we  assume,  be 
held  to  constitute  such  assignee  a  holder  in 
due  course.  It  follows  that  the  judgment 
of  the  district  court  in  holding  that  the 
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inatrument  waa  non-negotiable  waa  erro- 
aeouB. 

3.  It  is  urg«d  i^  eouBBel  foi  appellant 
that  this  court  should  now  eater  judgment 
for  the  plaintiff  upon  the  note  in  question. 
It'  appears,  however,  from  the  pleadings 
that  the  question  of  taking  of  the  note  bj 
the  plaintiff  ia  good  faith  or  bad  faith  was 
in  issue,  but  wma  not  decided  by  the  court, 
the  court  having  directed  a  verdict  for  th« 
defendant  upon  the  sole  proposition  that 
the  note  was  lion^egotiaUe,  and  that 
therefore  thtace  was  no  question  as  to  the 
good  faith  or  bud  faith  of  the  plaintiff,  in 
taking  the  note,  for  determination  bj  the 
jury.  It  i«  argued,  on-  the  other  hand,  by 
counsel  for  appellee,  that  the  action  of  the 
court  in  directing  a  verdict  for  the  de- 
fendant was  a  finding  that  the  burden  of 
proof  resting  upon  the  j^intiff  in  regard 
to  good  faith  in  the  taking  of  the  note  had 
not  been  met.  We  think  not.  The  district 
court,  at  the  instance  of  counsel  for  the 
defendant,  held  that  the  note  waa  n<»- 
negotiable,  and  that  therefore  it  was  sub- 
ject, in  the  hands  of  plaintiff,  to  all  <rf  the 
defenses  set  up  in  the  answer.  The  plain- 
tiff, of  course,  denied  the  allegations  in  the 
answer  that  it  had  taken  the  note  in  bad 
faith,  and  introdnced  proof  on  the  issue. 
But  this  issue  has  never  been  submitted  to 
a  jury,  nor  decided  by  the  oonrt.  It  is 
therefore  apparent  l^at.the  cause  must  be 
retried. 

For  the  reason*  stated,  the  judgment  of 
the  court  below  is  revtrsed,  and  the  cause 
remanded  t«  the  district  oourt,  with  in- 
structions t«  award  »  new  trial;  and  it  is 
so  ordered. 

Boberts,  Ch.  J.,  aad  RanMS,  J.,  osBsur. 

A  petitkta  for  rtiMnda^  kaiviag  beea 
granted  P»iker,  J.,  on  Jaanary  11,  191S, 
handed  dowB  tks  foOswiag  addttfaMial  sfto- 
ion; 

In  the  last  seCtisB  of  the  opiaion  we  ds- 
termins  tiiat  tiie  question  as  to  whether 
the  plaintiff  took  the  note  withoiut  notiea, 
and  in  good  faith,  had  not  been  determined 
in  the  court  below,  and  consequently  we 
remanded  the  cause  for  a  new  trial.  A 
later  examination  of  the  recMd,  however, 
discloses  that  in  this  we  w«re  in  error,  and 
for  that  reason  we  have  granted  a  rehesr- 

iBg. 

At  the  close  of  tiie  case  each  pwi^  moved 
for  an  instructed  verdict  in  his  favor,  the 
defendant  spedaUy  sahmittiag  the  ease  on 
the  "basis  of  all  the  evidenae."  This  necss- 
sarily  submitted  ts  the  eourt  the  evidsnoe 
«n  the  question  <A  notice  and  good  or  bad 
faith  on  the  part  of  the  appellant  in  taking 
the  sole.  The  appellant  does  ast  resist  tUs 
LJft.A.1916D. 


propositibU,  but,  on  the  oontrary,  insists 
that  the  evidence  submitted  authorizes  and 
requires  a  judgment  in  its  iwat.  Appellee, 
of  course,  argues  that  the  evidence  author- 
ized the  direetion  of  a  verdict  in  favor  of 
appellee  upon  this  point,  and  tliat  the  action 
of  the  court  cannot  be  disturt>ed  here.  Thwe 
is  a  ecntroversy  between  bounsel  as  to  the 
issue  tendered  by  the  answer.  It  was  al- 
leged in  the  answer  that  "the  said  plaintiff 
had  full  knowledge  and  notice  of  all  of  the 
facts  hereinabove  stated,  and  took  the  said 
note  charged  and  chargeable  with  full 
knowledge  and  notice  th^eof,  and  of  each 
of  said  facts." 

In  the  reply  the  appellant  denied  this 
allegation  of  the  answer,  and  all^^  that 
it  aequired  said  note  for  full  value  in  due 
ooorse  of  business  prior  to  its  maturity, 
and  without  knowledge  of  any  defect  or 
want  of  ccBsideration  or  other  defects 
claimed  by  said  defendant.  Upon  this  state 
of  the  pleadings  the  appellant  argues  that 
there  was  tendered  the  sole  issue  of  notice 
or  want  of  hotiee  to  the  appellant  of  the 
infirmities  in  tiie  paper,  and  that  no  issue 
of  bad  faith  in  t^ing  the  note  waa  ten- 
dered by  the  pleadings.  The  appellee  con- 
tends tiiat  the  allegations  of  the  answer 
are  broad  enough  to  tender  the  issue  both 
of  actual  notiee  and  of  knowledge  of  such 
facts  that  the  taking  »f  the  instrument 
amounted  to  bad  faith.  In  view  of  the  dis- 
position which  w«  will  make  of  the  matter, 
we  do  not  deem  it  necessary  to  determine 
specifically  whether  the  issue  tendered  waa 
narrowed  1^  the  {headings,  as  claimed  by 
the  appellant,  or  not,  and  the  case  will  be 
treated  as  if  tiie  pleadii^  tendered .  both 
issues. 

One  M.  W. .  Floumoy,  vice  president  and 
mfanager  of  the  a{^>ellant  bank,  was  the 
only  witness  who  testifled  apon  tiiese  sub- 
jects. He  flatly  denies  that  he  or  the  ap- 
peUaat  baak  had  any  knowledge  or  notice 
of  the  defects  or  infirmities  of  the  paper 
at  tke  time  the  bank  took  the  same;  the' 
business  having  been  done  entirely  between 
the  holder  of  the  note  and  the  witness  as 
snefa  vies  president  and  general  manager. 
Upon  cross-exSminatioa  the  witness  was 
not  shaken  in  any  particular  from  the 
position  which  he  took  on  direct  examina- 
tion in  this  regard.  The  issue  then  as  to 
whether  the  appellant  bank  had  notice  of 
the  infirmities  of  the  paper  at  the  time  it 
acquired  it  may  be  dismissed  from  furthw 
consideration,  there  being  no  evidence  of 
any  kind  in  the  record  to  support  a  finding 
that  it  did  have  sudi  notice,  and,  on  thu 
other  hand,  evidence  given  all  showing,  that 
it  did  not  halve  audi  notice. 

Upon  cross-examination  the  witness 
Floumoy    iwas    pressed    for    facts    which 
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might  show  that  he  was  aware  of  the  finan- 
cial condition  of  the  payee,  and  the  gen- 
eral condition  of  his  business  afTairs,  from 
which  it  was  thought  to  be  inferred  that 
the  note  was  taken  in  bad  faith.  He  was 
asked  whether  he  did  not  know,  prior  to 
taking  the  note,  that  the  Montezuma  Trust 
Company,  of  which  the  payee  of  the  note 
was  the  head,  was  in  bad  financial  condi- 
tion, and  that  the  payee  was  endeavoring 
to  reorganize  the  same  with  additional  cap- 
ital. The  witness  admitted  that  he  knew 
that  the  Montenmm  Trust  Company  was 
doing  business  under  unfavorable  condi- 
tions; that  he  had  declined  to  join  in  the 
reorganisation  of  the  same  and  supposed 
that  the  plan  had  been  abandoned.  He 
testified  that  the  Montezuma  Trust  Com- 
pany appeared  to  be  in  financial  difficulty. 
He  further  testified  -  that  the  payee  pre- 
sented the  note,  and  asked  a  loan  of  $5,000 
with  the  note  as  collateral  security,  wiiieh 
was  made,  and  the  proceeds  placed  to  the 
credit  of  the  Montezuma  Trust  Company 
according  to  the  custom  of  years;  the 
payee  not  'having  a  personal  account  with 
the  appellant  bank.  The  note  was  upon  a 
printed  blank,  with  t&e  Montezuma  Trust 
Company  named  as  payee,  and  it  was  inter- 
lined, substituting  the  name  of  the  payee 
for  that  of  the  Montezuma  Trust  Company. 
The  note  was  payable  on  or  before  two 
years  from  date,  and  the  witness  testified 
it  was  not  customary  for  the  appellant 
bank  to  discount  such  note,  but  it  was 
customary  to  take  the  same  as  oolUteral. 
The  note  provided  for  semiannual  interest, 
but  the  witness  did  not  demand  interest 
for  about  one  year  after  the  date  of  the 
note.  He  explained  the  failure  to  demand 
the  interest  by  saying  that,  jthe  note  being 
held  as  collateral  security,  the  bank  did 
not  attend  to  the  collection  of  the  interest 
promptly,  a»  it  would  in  case  the  bank 
really  owned  the  note.  Hie  witness  said 
he  understood  the  maker  of  the  note  to  l>e 
a  man  of  means,  and  knew  nothing  about 
his  business  affairs,  or  whether  he  had 
needs  to  raise  money  on  notes,  and  made 
no  inquiry  of  the  payee  as  to  how  he  came 
to  have  the  maker's  note.  This  is  the.  sub- 
stance of  <^e  testimony  of  the  witness 
Floumoy,  on  this  subject  on  cross-examina- 
tion. The  most  that  can  be  said  for  this 
evidence  is  that  the  bank  failed  to  make 
inquiry  of  the  payee  how  or  why  he  came 
to  have  such  a  note  of  the  maker.  That 
the  bank  did  not  take  the  note  in  bad  faith 
in  the  sense  that  it  knew  of  these  infirmi- 
ties, and  attempted  to  defraud  the  maker 
to  itB  advantage,  or  that  of  the  payee,  is 
apparent.  The  evidenee  points  to  no  other 
conclusion.  The  bank  simply  failed  to  in- 
<]uire  of  the  payee  how  or  why  he  had  such 
L.R.A.1916D. 


a  note,  either  through  negligence  or  care- 
lessness, if,  indeed,  it  was  its  duty  to  so  in- 
quire, or  under  suspicions  circumstaacea. 

Appellee  argues  that  while  gross  negli> 
gence  is  not  the  same  tbing  as  bad  faith,  it 
may  be  evidence  ot  the  same,  and,  in  this 
case  the  appellant  bank  having  been  negli- 
gent, or  being  aware  of  suspicious  circiun- 
stances,  these  facts  are  sufficient  to  support 
a  finding  of  bad  faith  in  taking  the  note. 
He  relies  upon  Goodman  v.  Harvey,  4  Ad. 
&  El.  870,  6  L.  J.  K.  B,  N.  S.  260,  6  Kev.  & 
M.  372;  Ward  v.  City  Trust  Co.  192  N.  Y. 
61,  84  N.  £.  585;.McNight  v.  Parsons,  136 
Iowa,  390,  22  I..R.A.(N£.)  718,  125  Am. 
St.  Rep.  265,  113  N.  W.  868,  IS  Ann.  Cas. 
665;  Re  Hopper-Morgan  Go.  (D.  C.)  156 
Fed.  525;  and  1  Dan.  Neg.  Inst.  6th  ed. 
§  776. 

In  Goodman  v.  Harvey,  supra,  the  bill 
was  given  by  the  defendants  to  a  shipowner 
for  freight.  It  was  presented  for  accept- 
ance by  an  agent  of  the  holder,  and  ac- 
oeptance  was  refused,  and  the  bill  waa 
protested.  The  bill  was  then  returned  to 
tiie  payee,  and  was  again  put  out  by  him, 
and  was  discounted  by  the  plaintiff.  When 
it  became  due,  it  was  presented  to  tiie 
makers,  and  payment  reused,  and  it  was 
thereupon  again  protested  for  nonpayment. 
Tke  jury,  in  answra-  to  a  question  from  the 
Lord  Chief  Justice,  said  that  in  their  opin- 
ion the  notarial  marks  on  the  bill  were 
sufficient  notice  to  an  indorsee  of  nonae- 
ceptance.  The  court  said:  "The  question 
I  offered  to  snhmit-to  the  jury  was  whether 
the  plaintiff  had  been  guilty  of  gross  negli- 
gence or  not.  I  believe  we  are  all  of  opinion 
that  gross  negligenpe  only  would  not  be  a 
sufficient  answer  where  the  party  has  given 
oonsideratioB'  for  tbe.  bUL  Gross  negli- 
gence may  be  evidence  of  mala  fides,  but 
it  is  not  thi  a^Jte  thing.  We  have  shaken 
off  the  last  remnant  of  the  contrary  doc- 
trine. Wh^e  the.  bill  has  passed  to  the 
plaintiff  without  any  proof  of  bad  faith 
in  him,  there  is  no  objection  to  his  title. 
The  evidence  in  this  oaae  as  to  the  notarial 
marka  could  only  weigh  as  rendering  it  leae 
likely  that  the  bill  ahoald  have  been  taken 
io  perfect  good  faith." 

In  Willis  V.  Bank  of  England,  4  Ad.  & 
El.  32,  it  is  said:  "A  doctrine  has,  indeed, 
prevailed  that  the  person  taking  a  nego- 
tiable instrument  must  show  that  he  used 
such  caution  as  a  prudent  man  acquainted 
with  business  would  exert;  but  this  gave 
rise  to  many  complicaited  questions,  and 
the  law  has  now  nearly  reverted  to  tiie  old 
rule,  whieh  was  that  of  certainty  and  con- 
venience, tliat  the  bona  fide  holder  of  * 
negotiable  instrumeai  for  value  is  entitled 
as  against  everyone.  It  would  probiU>ly  be 
considered  now,  if  the  itrecise  poiat  arocM^ 
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that  the  real  question  was  bona  fides. 
.  .  .  It  would,  perhaps,  be  more  correct 
to  say  that  the  same  facts  might  raise  the 
presumption  of  gross  negligence  or  that  of 
fraud.  The  facts  might  show  a  determina- 
tion to  wink  at  anything." 

In  Ward  v.  City  Trust  Co.  192  N.  Y.  61, 
84  N.  £.  685,  the  trust  company  had  rep- 
resentatives on  the  board  of  directors  of  a 
corporation,  and  two  of  the  officers  of  the 
corporation  used  the  funds  of  the  corpora- 
tion for  the  payment  to  the  trust  company 
of  th«r  personal  obligations  to  it.  The 
transaction  was  on  its  face  apparently 
without  authority  on  the  part  tA  the  officers 
of  the  bank.  The  court  said:  "It  was  not 
enough  for  the  trust  company  to  part  with 
value  by  surrendering  the  note  and  col- 
lateral, fcnr  it  was  bound  to  act  in  good 
faith  in  order  to  get  good  title.  .  .  . 
Bad  faith  in  taking  commercial  paper  does 
not  necessarily  inrolve  furtive  motives;  for 
it  exists  when  the  purchaser  has  notice  of 
facts  which,  if  unexplained,  would  show 
that  he  was  -taking  the  property  of  one 
who,  to  quote  again  from  Paviour  Case, 
164  N.  y.  281,  62  L.R.A.  790,  58  N.  E.  114, 
'owed  him  nothing,  in  payment  of  a  claim 
that  he  held  against  someone  else.  .  .  . 
Even  if  his  actual  good  faith  is  not  ques- 
tioned, if  the  facts  known  to  him  should 
have  led  him  to  inquiry,  and  by  inquiry  he 
would  have  discovered  the  real  situation, 
in  a  commercial  sense  he  acted  in  bad 
faith,  and  the  law  will  withhold  from  him 
the  protection  that  it  would  otherwise  ex- 
tend.' " 

The  court  said  further:  "The  presump- 
tion was  against  the  transaction,  and,  as 
we  have  seen,  imless  that  presumption  was 
overcome  by  reasonable  inquiry,  the  trans- 
action, unlawful  in  fact  and  unlawful  on 
its  face,  is  presumed  to  have  been  luiowu  to 
the  trust  company  to  be  unlawful." 

In  McNight  v.  Parsons,  the  note  was  de- 
livered t^  the  nuiker  to  the  payee  under 
agreement  that  it  should  not  be  negotiated 
until  it  was  ascertained  whether  a  certain 
fact  camo  to  pass,  and  in  case,  it  did  not, 
the  note  was  to  be  void  and  to  be  returned 
to  the  defendant.  The  question  was  whether 
the  holder  and  plaintiff  was  a  holder  in 
good  faith.  It  appears  that  the  plaintiff 
in  that  cane  was  really  a  dummy,  and  the 
note  was  indorsed  to  him  for  the  express 
purpose  of  avoiding  such  defenses  as  the 
defendant  might  make  against  the  holder 
of  the  opts.  The  plaintiff  made  no  attempt 
to  assert  the  good  faith  of  his  purchase, 
<»'  to  negative  the  fact  that  he  bad  notice 
of  any  defense  thereto.  The  trial  .  court 
directed  a  verdict  for  the  plaintiff  upon 
the  ground  that  there  was  no  evidence,  of 
bad  faith  in  the  taking  <rf  the  note.  This ,' 
L.R.A.1916D. 


judgment  was  reversed.  It  is  said  by  the 
court:  "It  is  equally  true  that,  if  the  facts 
shown  have  any  fair  tendency  to  show  bad 
faith,  the  question  remains  one  of  fact,  and 
not  of  law.  It  is  especially  the  case  where 
tiie  evidence  of  fraud  is  sufficient  to  put  the 
burden  of  showing  good  faith  on  the 
holder." 

In  Be  Hopper-Morgan  Co.  1.jO  Fed.  526, 
it  appeared  from  an  agreed  statement  of 
facts  that  the  plaintiff  purchased  the  note 
in  a  peculiar  way,  under  peculiar  circum- 
stances, and  with  knowledge  that  the  note 
had  been  issued  for  some  particular  pur- 
pose, not  disclosed,  but  that  Mugler,  who 
had  disposed  of  it  to  Prescott,  from  whom 
the  claimant  obtained  it,  was  not  the 
owner,  and  had  the  right  to  use  it  as  col- 
lateral merely.  The.  court  said:  "If  the 
purchaser  of  the  note  has  actual  knowledge 
of  the  infirmity  in  the  note,  or  want  of 
title  in  the  one  from  whom  he  takes  it, 
that,  of  course,  ends  the  case.  If  he  has 
no  such  actual  knowledge,  then  bad  faith 
or  a  wilful  disregard  of  known  facts  show- 
ing the  infirmity  or  want  of  title  or  a  wil- 
ful evasion  of  linowledge  of  the  facts,  will 
be  sufficient  to  defeat  recovery.  Facts 
sufficient  to  create  a  suspicion  of  the  truth 
are  not  sufficient  to  show  knowledge  or  bad 
faith,  nor  is  mere  gross  negligence  in  mak- 
ing inquiry,  or  in.  failing  to  make  inquiry, 
alone,  sufficient.  There  must  be  either  ac- 
tual knowledge  or  bad  faith.  Bad  faith 
may  be  shown  by  a  wilful  disregard  of  and 
refusal  to  learn  the  facts  when  available 
and  at  hand." 

It  is  apparent  from  what  has  been  shown 
as  to  the  facts  in  each  of  the  foregoing 
eases  that  they  have  no  application  to  a 
case  like  the  one  under  consideration.  In 
each  of  those  cases,  except,  perhaps,  the 
English  cases,  th^e  was  something  about 
th^  nature  of  the  transaction  itself  which 
excluded  and  prevented  any  dealing  eon- 
cerning  the  .same,  in  good  faith.  In  the 
case  at  bar  there  was  nothing  whatever 
about  the  nature  of  the  transaction  which 
called  for  explanation;  it  bore  no  evidence 
whatever  of  illegality  or  fraud,  but  was  the 
usual  and  ordinary  commercial  transaction. 
Mr.  Daniel,  in  discussing  this  proposition, 
uses  the .  following  language:  "It  thus 
appears  that  the  majority .  rule,  referred 
to  in  the  foregoing  discussion,  that  there 
must  havei  been  aetual  notice  or  bad  faith, 
has  been,  codified  in  those  atates  which  have 
enacted  the  statute.  According  to  tliat 
rule,  and  under  tlie  statute,  mere  suspicion 
of  defect  of  title  or  knowledge  of  circum- 
stances which  would  excite  suspicion  in 
the  mind  of  a  prudent  man,  or  even  gross 
negligence  on  the  part  of  the  taker  of  the 
instrument,   at   the   time  of   the   transfer. 
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will  not  defeat  his  title.  While  neither 
grosB  negligence,  nor  knowledge  of  8U8- 
picioua  circumstances,  of  itself  congtitntes 
bad  faith  as  matter  of  law,  it  is  evidence 
from  which  bad  faith  may  be  inferred,  and 
such  facts,  when  proved,  may  be  considered 
by  a  jury  in  arriving  at  the  ultimate  fact 
of  good  or  bad  faith.  What  constitutes 
this  actual  knowledge  of  bad  faith,  under 
the  statute,  has  been  the  subject  of  judicial 
discussion.  Bad  faith  in  taking  commer- 
cial paper,  it  has  been  said,  does  not  neces- 
sarily involve  furtive  motives.  It  may  be 
shown  by  a  wilful  disregard  of  and  refusal 
to  learn  the  facts  when  available  and  at 
hand,  and  if  a  purchaser  of  a  note  for 
value  before  maturity  has  notice  of  facts 
tending  to  shoVr  defenses  to  the  same,  he 
cannot  purposely  refrain  from  making  in- 
quiries as  to  the  inception  of  the  paper,  and 
at  the  same  time  claim  to  be  a  bona  flde 
purchaser."  1  Dan.  Neg.  Inst.  0th  ed.  §  776. 
Appellant  cites  a  multitude  of  cases  upon 
the  general  doctrine  that  there  must  be 
either  actual  notice  or  bad  faith  to  defeat 
a  holder  of  commercial  paper.  A  few  of 
them  only  will  be  cited.  Murray  v.  Lard- 
ner,  2  Wall.  121,  17  L.  ed.  869;  Swift  v. 
Tyson,  16  Pet.  1,  10  L.  ed.  865;  Goodman 
V.  Simonds,  20  How.  343,  15  L.  ed.  934; 
Bank  of  Pittsburgh  v.  Keal,  22  How.  96, 
16  li.  ed.  323;  Cromwell  v.  Sac  County,  96 
U.  S.  58,  24  L.  ed.  686;  Shaw  v.  North 
Pennsylvania  R.  Co.  (Shaw  v.  Merchants' 
Nat.  Bank)  101  U.  S.  564,  25  L.  ed.  894; 
Swift  V.  Smith,  102  U.  S.  442,  26  L.  ed.  193; 
Second  Nat.  Bank  v.  Morgan,  165  Pa.  199, 
44  Am.  St.  Rep.  653,  30  Atl.  957;  Cheever 
V.  Pittsburgh,  S.  t  L.  E.  R.  Co.  160  N.  Y. 
65,  34  L.R.A.  69,  65  Am.  St.  Rep.  649,  44 
N.  E.  701;  Kitchen  v.  Loudenback,  48  Ohio 
St.  177,  29  Am.  St.  Rep.  644,  26  N.  E.  979; 
Jennings  v.  Todd,  118  Mo.  303,  40  Am.  St. 
Rep.  377,  24  S.  W.  148;  Wilson  t.  Denton, 
82  Tex.  531,  27  Am.  St.  Rep.  912,  18  S.  W. 
620;  Breckenridge  v.  Lewis,  84  Me.  349,  30 
Am.  St.  Rep.  367,  24  Atl.  864;  Youle  v. 
Fosha,  76  Kan  20,  90  Pac.  1091;  Earaes  v. 
Crosier,  101  Cal.  260,  35  Pac.  873;  Matlock 
T.  Soheuerman,  51  Or.  49,  17  L.R.A.(N.S.) 
747,  93  Pac.  826;  MePherrin  v.  Tittle,  38 
Okla.  510,  44  L.R.A.(N.S.)  395,  129  Pac. 
722;  Scandinavian  American  Bank  v.  John- 
ston, 63  Wash.  187,  115  Pac.  102;  Reilly  v. 
McKinncm,  86  C.  C.  A.  268,  159  Fed.  78. 
He  also  cites  7  Cyc.  945,  and  Crawford, 
Anno.  N^.  Inst.  Law,  3d  ed.  68.  These 
authorities  all  establish  the  uniform  doc- 
trine that  a  holder  of  commercial  paper 
may  be  a  holder  in  due  course,  notwith- 
standing that  he  may  have  knowledge  of 
suspicious  circumstances,  or  may  be  guilty 
of  even  gross  negligence  in  taking  the 
paper;  the  question  always  being  in  mieh 
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cases  whether  he  took  the  paper  in  good 
faith  or  in  bad  faith. 

It  is  apparent,  however,  from  what  lias 
been  heretofore  seen  in  the  original  opinion 
and  herein,  that  this  fundamental,  under- 
lying proposition  is  not  quite  the  proposi- 
tion involved  in  this  case.  The  question 
in  this  case  is  whether  there  was  suffiueas 
evidence  before  the  trial  court  to  authorize 
a  finding  that  the  plaintiff  bank  toek.  the 
note  in  bad  faith.  In  other  words,  the 
question  is,  Had  the  trial  court  or  the  jury- 
made  a  speoiflc  finding  that  the  plaintiff 
bank  did  not  take  the  note  in  good  fa.ith, 
is  there  any  substantial  evidence  in  the 
record  upon  which  such  a  finding  could  be 
based?  We  do  not  think  that  there  is  any 
such  evidence.  As  has  been  before  pointed 
out,  this  transaction  was  the  ordinary  busi- 
ness transaction  dealing  with  commercial 
paper.  There  was  nothing  about  the  note 
itself  to  call  attention  of  the  plaintiff  bank 
to  any  infirmity  in  the  same.  Tha«  was 
nothing  about  the  circumstances  or  the 
relations  of  the  parties  which  called  for  ex- 
planation on  the  part  of  the  payee,  or  which 
even  was  calculated  to  arouse  suspicion  on 
the  part  of  the  bank.  The  witness  Flour- 
noy  testified  that  he  treated  the  transac- 
tion exactly  as  he  would  treat  any  other 
of  the  same  character,  and  that  he  knew 
of  nothing  irregular  or  defective  about  the 
note.  Owing  to  the  condition  of  tite  record, 
we  are  put  in  the  position  of  sitting  as  a 
jury  or  a  trial  court,  and  passing  upon 
these  facta.  After  careful  examination  of 
the  testimony,  and  a  thorough  considera- 
tion of  all  legitimate  inferences  which  could 
be  drawn  therefrom,  we  are  compelled  to 
say  that  tiiere  is  no  substantial  evidence  in 
the  record  autiMriaing  a  finding  of  bad 
faith  on  the  part  of  the  bank.  A  fine  dis- 
eussion  of  this  same  question  is  to  be  foond 
in  3  R.  C.  L.  p.  1071,  §§  277  et  seq.  It  is 
there  said:  "It  is  a  general  principle,  run* 
ning  through  all  branches  and  subjects  of 
the  law,  that  one  will  be  charged  with  no- 
tice of  a  fact  who  has  information  which 
should  have  put  him  upon  inquiry,  if,  by 
following  up  •u*^!  information  with  dili- 
gence and  understanding,  the  truth  oould 
have  been  ascertained.  ...  It  is  now 
well  settled,  however,  that  the  doctrine  of 
notice,  as  it  affects  good  faith  of  transac- 
tions generally,  does  not  apply  to  negotiable 
instruments." 

Detroit  Nat.  Bank  v.  Union  Trust  Co.  145 
Mich.  866,  118  Am.  St.  Rep.  319,  108  N.  W. 
1092,  is  cited,  wherein  It  is  said:  "It  ia  a 
general  rule,  applicable  to  transactions  not 
involving  commercial  paper,  that  where  one 
has  notice  of  facts  which  wonld  put  an 
ordinarily  prudent  man  upon  inquiry,  he 
cannot  be  considered  a  bona  fide  purchaser. 
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if  he  n^lect  ,to  take  raeh  c«re  of  hia  own 
interests  aa  an  ordinarily  prudent  man 
would  do,  but  that  rule  has  not  been  ap- 
plied to  commereial  paper." 

A  lengthy  quotation  from  Jcmea  t.  Oof- 
don,  L.  R.  2  App.  Cas.  «27,  4  Bag.  Rul. 
Caa.  416,  is  inserted  in  the  epinira,  from 
which  we  quote  the  following:  "But  if 
the  faets  and  circumstances  are  such  that 
the  jury,  or  whoever  has  to  try  tiis  ques- 
tion, came  to  the  conclusion  that  he  was 
not  lionestly  blundering  and  careless,  bat 
that  he  must  !>»▼•  had  a  suspicion  that 
there  was  something  wrong,  and  that  ha 
refrained  from  asking  questions,  not  be- 
eanse  he  was  an  honest  blunderer  or  a 
stupid  man,  but  because  he  thought  in  hia 
own  secret  mind:  I  suspect  there  is  some- 
thing wrong,  and  if  I  ask  questions  and 
make  further  inquiry,  it  will  no  longer 
b«  my  suspecting  it,  but  my  knowing  ,it, 
and  then  I  shall  not  be  able  to  recover, — I 
think  that  is  dishonesty.  I  think,  my 
Lords,  that  that  is  established  not  only  by 
good  sense  and  reason,  but  by  the  authority 
of  the  cases  themselves." 

In  §  278  of  3  R.  C.  L.  p.  1074,  it  is  said: 
"He  cannot  be  charged  with  notice  by  rea- 
son of  any  want  of  diligence  on  his  part, 
even  when  he  is  in  the  situation  where 
such  facts  could  be  ascertained  by  inquiry. 
.  .  .  Gross  negligence  even  is  not  suffi- 
cient; actual  knowledge  of  the  facta  which 
impeach  the  validity  of  the  note  must  be 
brought  home  to  the  holder.  Knowledge, 
however,  may  l>e  shown  to  have  been 
possessed  by  the  party  either  by  direot 
proof,  or  by  facts  and  dreumstances  that 
fairly  lead  to  that  conclusion,  and  circum- 
stances that  are  not  of  any  great  probative 
force  in  themselves  are  admissible  in  eon- 
nection  with  other  proof  to  show  guilty 
knowledge  or  want  of  good  faith." 

In  §  280,  p.  1075  of  3  R.  C.  L.,  it  is  said: 
"Althon^  suspicious  circumstances  are  not 
notice  as  a  matter  of  law,  yet  the  jury  may 
find  them  to  be  so  as  a  matter  of  faet,  and 
evidKice  going  to  show  the  existence  of 
such  groimds  for  suspicion  is  always  ad- 
missible." 

See  also  Harrington  v.  Butte  4  B.  llin. 
Co.  33  Mont.  330,  114  Am.  St.  Bep.  821. 
83  Pac  467. 

The  only  suspicious  circumstances,  if  it 
may  be  called  such,  is  the  fact  that  this 
note  was  dated  January  5,  1911,  and  was 
negotiated  liy  the  payee  mi  January  6,  1012. 
It  appears  in  the  record  ^at  this  note  was 
made  on  January  6>  1912,  and  was  acci- 
dentally misdated.  However,  at  the  time 
the-  note  was  negotiated,  the  faet  that  the 
payee  had  apparoitly  had  possession  of  the 
note  for  a  year  waa  not  mentioned.  It 
might  be  argued  that  a  man  who  had  a 
L.R.A.1016D. 


good  note  like  the  one  in  question,  and  who 
needed  money,  would  hardly  refrain  from 
using  it  for  a  year  after  ito  date,  and  that 
the  bank  should  have  taken  notice  of  this 
fact,  under  the  circumstances.  On  the 
other  hand,  if  the  matter  was  considered  at 
all  by  the  l>ank,  which  does  not  appear 
from  the  record,  it  might  well  have  been 
inferred  that  the  negotiating  of  the  note  one 
year  after  ite  date  was  in  accordance  with 
a  perfectly  honest  and  lawful  arrangement 
with  the  maker.  No  infermce  of  bad  faith 
oui  be  legitimately  drawn  from  this  cir- 
cumstance, liie  question  is,  Did  the  wit- 
ness Flournoy,  as  the  agMt  of  the  bank, 
know  or  believe  at  the  time  he  took  the 
note  from  tlie  payee  titat  it  was  being 
fraudulently  put  out  by  him,  and  did  he 
wilfully  refrain  from  inquiry  along  that 
linef  We  have  been  unable,  after  a  careful 
re-examination  of  the  testimony,  to  put 
finger  upon  any  fact  from  which  a  legiti- 
mate inference  could  be  drawn  to  that  effect. 

This  being  the  stete  of  the  record,  we 
find  that  there  is  no  substantial  evidence 
upon  which  the  district  court  could  have 
found  that  the  appellant  bank  took  the  note 
in  bad  faith.  There  being  no  such  evidence, 
it  was  error  to  so  find,  and  fcK-  that  reason 
tlis  judgment  will  be  reversed.  Aa  a  matter 
of  fact  the  record  bears  internal  evidence, 
but  not  in  direct  terms,  that  the  trial  court 
did  not  BO  find,  but,  owing  to  the  form  in 
which  the  record  is  presented  here,  he  is 
made  to  have  so  found,  as  already  pointed 
out. 

The  judgment  of  the  lower  oourt  will  be 
reversed,  and  the  cause  will  be  remanded 
to  the  district  court,  with  directions  to 
enter  judgment  in  favor  of  the  appellant 
bank  as  prayed  in  the  complaint;  and  It  ia 
so  ordered. 

Boberte,  Ch.  J.,  and  Hanna,  J.,  concur. 

A  Second  Motion  for  Rehearing  having 
been  filed  Parker,  J.,  on  Maroh  4,  1916, 
handed  down  the  following  second  addition- 
al opinion: 

A  second  motion  for  rehearing  has  been 
filed  and  is  allowable,  we  assimie,  for  the 
reason  that  the  question  to  which  it  it 
directed  was  first  considered  upon  the  first 
motion  for-  rehearing.  The  motion  is 
directed  to  a  supposed  departure  in  the 
holding  of  the  court  from  rules  fixed  by 
statute  and  the  previous  holdings  of  this 
court.  The  motion  calls  attention  to  §f 
G49  and  653,  Code  1915,  being  a  part  of 
the  Negotiable  Instrument  act,  and  suggests 
that  the  court  overlooked  those  provisionb. 
Section  649  provides  that  the  title  of  a  pw- 
son  who  n^otiates  an  instrument  is  de- 
fective "when  he  negotiates  it  in  breach  of 
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faith,  or  under  auch  circumstances  as 
amount  to  fraud."  Section  663  -proTides 
that  "when  it  iB  shown  that  the  title  of 
any  person  who  has  negotiated  the  instru- 
ment was  defective,  the  burden  is  on  the 
holder  to  prove  that  he  or  some  person 
under  whom  he  claints  acquired  the  title  as 
holder  in  due  course." 

Section  646,  Code  1915,  defines  a  holder 
in  due  course  as  follows:  "A  holder  in 
due  course  is  a  holder  who  has  taken  the 
instrument  under  the  following  conditions: 
.  .  .  III.  That  he  took  it  in  good  faith 
and  for  value;  IV.  That  at  the  time  it  wa« 
negotiated  to  him  he  had  no  notice  of  any 
infirmity  in  the  instrument  or  defect  in  the 
title  of  the  perscm  negotiating  it." 

It  sufficiently  appears,  from  what  has 
been  heretofore  said  in  the  two  opinions 
heretofore  handed  down  in  this  case,  that 
the  title  of  the  payee  of  this  note  was  de- 
fective, and  that  tiie  plaintiff  bank  took  the 
paper  charged  with  the  burden  of  establish- 
ing that  it  took  the  same  in  due  course; 
that  is  to  say,  under  the  facts  in  this  case, 
that  it  took  it  in  good  faith  and  for  value, 
and  without  notice  of  any  infirmity  in  the 
instrument  or  defect  in  the  title  of  the  per- 
son'  negotiating  it.  While  neither  of  these 
sections  of  the  statute  were  noticed  in  the 
opinion,  none  of  the  principles  or  rules 
therein  mentioned  were  overlooked  by  the 
court.  In  the  discussion  of  the  matter,  the 
exact  situation  herein  outlined  was  as- 
sumed. 

The  question,  then,  before  the  court  is 
whether  that  burden  of  proof  resting  upon 
the  plaintiff  bank  has  been  successfully  met 
by  the  proofs.  In  our  former  discussion  of 
the  evidence,  we  pointed  out  that  there  was 
no  evidence  in  the  case  tending  directly  to 
show  notice  or  lack  of  good  faith  on  the 
part  of  the  bank  when  it  took  the  paper. 
We  further  pointed  out  that  there  was  no 
evidence  in  the  case  from  which  any  Inti- 
mate inference  of  notice  or  lack  of  good 
faith  could  be  drawn.  The  evidence  was  all 
one  way,  and  pointed  unequivocally  to  lack 
of  notice  and  to  good  faith  on  the  part  of 
the  plaintiff  bank. 

Counsel  for  appellee,  however,  points  out 
the  fact  that  one  of  the  important  consid- 
erations before  the  trial  dourt  was  the  de- 
meanor and  character  of  the  witness  Flour- 
noy,  Whose  conduct  and  honesty  in  taking 
the  paper  for  the  bank  were  directly 
involved.  The  verdict  of  the  jury  was  in 
the  following  <orm:  •  "We,  the  jury,  by 
direction  of  the  court,  find  the  issues  in 
this  cause  for  the  defendant." 

The  answer  interposed  by  the  defendant 
below  tendered'  the  proposition  '  that  the 
plaintiff  bank  "had  full  knowledge  and  no- 
tice of  all  the  factd  .  .  .  and  took  the 
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said  note  charged  and  chargeable  with  fuU 
knowledge  and  notice  thereof  and  of  each 
of  said  facts." 

The  reply  put  this  allegation  in  issue. 
When  the  jury  returned  the  verdict,  by  di- 
rection of  the  court,  finding  the  issues  for 
the  defendant,  it  consequently  found  this 
issue  as  to  notice  against  the  plaintiff  bank. 
Counsel  for  appellee  would  have  the  court 
hold,  if  we  understand  the  motion,  that  be- 
cause the  character  and  demeanor  of  the 
witness  Flournc^  was  one  of  the  considera- 
tions before  the  court  and  jury,  therefore 
there  is  substantial  evidence  in  the  case  to 
support  the  finding  of  the  issue  of  notice  to 
the  bank,  as  found  by  the  jury.  They  say 
in  their  motion  that  "his  testimony  alone, 
especially  under  the  circumstances  sur- 
rounding the  transaction,  was  Insufiicient  to 
compel  the  Court,  as  a  matter  of  law,  to 
find  the  fact  in  accordance  with  his  evi- 
dence." 

We  appreciate  fully  the  great  difference 
in  ihe  effect  of  the  evidence  of  a  witness 
when  he  appears  before  a  trial  court,  where 
he  is  seen  and  heard,  where  his  demeanor 
while  testifying  may  be  obflerved,  and  the 
sum  total  of  his  credibility  may  be  ascer- 
tained, and  its  effect  when  reduced  to 
writing  and  submitted  to  an  appellate 
court.  Untruthful  witnesses  seldom  escape 
discovery,  especially  where  their  evidence  is 
submitted  to  a  trained  man  for  considera- 
tion. It  nevertheless  remains  true  that 
this  personality,  demeanor  while  testifying, 
and  apparent  carefulness  and  fairness  on 
the  stand,  is  something  which  cannot  be 
committed  to  paper,  and  which  is  not  pres- 
ent before  a  reviewing  court.  Here  we  must 
judge  of  the  witness's  testimony  by  what  he 
is  reported  to  have  said,  without  the  aid  of 
this  personal  element  in  his  testimony. 
Here  in  the  examination  of  the  testimony  iit 
the  witness,  if  he  stands  unimpeached, 
either  by  direct  evidence  of  his  lade  of 
veracity,,  or  of  his  bad  moral  character,  or 
if  unimpeached  fay  some  equivocal  charac- 
ter of  his  testimony  or  inherent  improba- 
bility therein,  or  by  some  other  legal  method 
of  impeachment,  we  must  assume  that  his 
evidence  is  true.  To  hold  oUierwise  would 
bring  U8  to  absurd  results.  For  example, 
can  it  be  said  that  a  finding  by  a  trial 
court,  or  a  verdict  found  by  direction  of 
the  court  against  a  plaintiff,  were  all  of 
the  evidence  in  the  case  in  his  favor,  and, 
where  there  is  none  against  him,  cannot  be 
disturbed  in  this  court,  because,  possibly, 
the  court  did  not  believe  the  witnesses  for 
the  plaintiff,  and  consequently  refused  him 
the  relief  which  he  sought!  Such  cannot  be 
the  law;  If  there  was  a  single  fact  in  this 
record  pointing  to  bad  faith,  or  knowledge 
on  the  part  of'  tlu>  hank,  or  if  there  were 
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eqaivoicatioii   or  inherent  improbabiliiy   in 

the  testimony  of  the  witness  Flournoy,  or 
if  he  had  been  impeached  in  some  wky,  we 
irught  Ba,y  that  the  court  correctly  lound 
tlie  issue  as  to  the  notice  and  good  faith 
against  the  plaintiff  bank,  because  he  did 
not  believe  the  witneas  Flournoy,  the  -  one 
witness  who  testified  on  the  subject. '  There 
being  no  such  infirmities  in  the  testimony, 
there  is  no  foundation  upon  which  to  base 
a  finding  of  knowledge  or  bad  faith  on  the 
part  of  the  bank. 

Counsel  in  the  motion  suggest  that  the 
court  in  its  holding  has  departed  from  the 
established  doctrine  in  this  jurisdiction, 
that  a  Terdict  of  a  jury  or  the  finding  of 
the  trial  court  will  not  be  disturbed  in  this 
court  if  it  is  supported  by  any  stabstantial 


eridence.  This  has  been  the  established 
doctrine  of  this  court  ever  sinfie  the  case  of 
Candelaria  t.  Miera,  13  N.  M.  360,  84  Fac. 
1020,  and  we  do  not  desire  to  depart  from 
or  modify  the  doctrine  there  stated.  But, 
as  we  have  pointed  out  in  this  ease,  there 
is  no  substantial  evidence,  and  no  Intimate 
inferences  can  be  drawn  from  any  of  the 
evidence,  to  support  the  finding  of  the  court 
and  the  jury  under  his  direction  .that  the 
bank  bad  notice  of  the  infirmities  in  this 
paper  or  took  it  in  bad  faith. 

For  the  reasons  stated,  the  motion  for 
rehearing  will  be  denied;  and  it  is  so  or- 
dered. 

I{ob«rt8  Ch.  J.,  and  Hanna,  J.,  concur. 


SOUTH  CAROLINA  SUPREME 
COURT. 

STATE  OF  SOUTH  CAROLINA,  Respt., 

V. 

WASHINGTON  J.  BROWN  et  al.,  Appts. 
(—  S.  C.  — ,  88  S.  E.  21.) 

Arson  —  corpus  delicti. 

1.  The  corpus  delicti  in  arson  consists  of 
a  burned  building  and  a  criminal  act  in 
causing  the  burning. 

For   other  caaea,   see   Arson,   in   Dig.   1-52 

.V.  8. 
Criminal  law  —  failure  to  proTe  corpus 

delicti  —  right  to  acquittal. 

2.  One  accused  of  arson  is  entitled  to  ac- 
quittal as  matter  of  law  upon  failure  to 
prove  the  corpus  delicti. 

For  other  oases,  see  Trial,  II.  d,  S,  mi  Dig. 

1-52  X.  8. 
Evidence  —  statement  of  enmity  —  oor- 

pus  delicti. 

3.  Evidence  of  statements  by  accused 
showing  enmity  on  the  part  of  accused 
against  one  whose  barn  has  been  burned  is 
not  admissible  in  a  prosecution  for  arson, 
in  the  absence  of  evidence  of  the  corpus  de- 
licti. 

For  other  oases,  tee  Evidence,  X.  o,  in  Dig. 
1-52  N.  8. 

Same  —  trailing  by  dog  — .  human  con- 
trol. 

4.  Evidence  of  the  act  of  a  dog  in  trail- 
ing one  accused  of  crime  is  not  admissible 
if  it  was  not  allowed  to  follow  its  inclina- 
tion during  the  process. 

For  other  cases,  see  Evidence,  XI.  t,  in  Dig. 
1-52  y.  8. 

Note.  —  As  to  proof  of  corpus  delicti  in 
arson,  see  annotation  following  this  case, 
post,  1290. 

As  to  evidence  of  trailing  of  persons  by 
bloodhounds,   see  notes  to   Pedigo  v.  Com 
42  L.R.A.  43-2.  and  State  v.  Adams,  35  LJI.A 
(N.S.)  870. 
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Same  —  period  of  efficiency. 

5.  One  relying  upon  trailing  by  a  dog  to 
establish  crime  must  show  that  the  trail- 
ing was  done  vrithin  such  time  after  the 
commission  of  the  crime  that  the  dog  would 
be  efiicient. 

For  other  cases,  see  Evidence,  XI.  t,  in  Dig. 

1-52  N.S. 
Same  —  Inability  to  cross-examine  dog 

—  effect. 

6.  Inability  to  cross-examine  a  dog  does 
not  render  evidence  of  its  act  in  trailing 
one  accused  of  crime  inadmissible. 

For  other  cases,  see  Evidence,  XI.  t,  in  Dig. 

1-32  N.  8. 
Same  —  proof  of  corpus  delicti. 

7.  Evidence  that  one  accused  of  arson 
was  trailed  from  the  scene  of  the  crime  by 
dogs  is  not  admissible  as  proof  of  the  cor- 
pus delicte. 

For  other  cases,  see  Evidence,  XI.  t,  in  Dig. 
1-52  N.  8. 

(March  3,  1916.) 

APPEAL  by  defendants  from  a  judgement 
of  the  Court  of  General  Sessions,  First 
Circuit,  for  Berkeley  County,  convicting 
them  of  arson.     Reversed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Stoney  &  Cerdes  and  J.  D.  E. 
Meyer,  Jr.,  for  appellants: 

The  corpus  delicti  consists  of  two  com- 
ponent parts:  First,  the  existence  of  a 
certain  fact  or  result  forming  the  basis  of 
the  criminal  charge,  and  second,  the  exist- 
ence of  a  criminal  agency  ma  the  cause. 

Cavaness  v.  State,  43  Ark.  331;  McBride 
T.  People,  8  Colo.  App.  91,  37  Pac  953; 
Conv  V.  Webster,  5  Cush.  295,  52  Am.  Dec 
711;  Pitts  V.  SUte,  43  Miss.  472;  State  v. 
Dickson,  78  Mo.  438;  State  T.  Pepo,  23 
Mont.  473,  59  Pao.  721 ;  People  t.  Schryver, 
42  N.  Y.  e,  1  An.  Rep.  480;  People  ▼.  Ben- 
nett, 49  N.  Y.  137;  People  v.  Place,  157  N. 
Y.  584,  52  N.  E.  670;  People  v.  Benham, 
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leo  N.  Y.  402,  65  N.  E.  11 ;  SUte  v.  Leuth, 
6  Ohio  C.  C.  .94,  3  Ohio  C.  D.  48;  Com. 
T.  Cutaiar,  6  Pm.  Dist.  R.  40S;  LoreUdy 
T.  SUte,  14  Tex.  App.  646,  17  Tex.  App. 
287;  Shttlce  y.  State,  28  Tex.  App.  316,  12 
S.  W.  1084;  Jackson  v.  State,  29  Tex.  App. 
458,  16  S.  W.  247;  Andemm  t.  State,  34 
Tex.  Crim.  Rep.  546,  53  Am.  St  Rep.  722, 
,  31  8.  W.  673;  &nith  v.  Com.  21  Gratt 
809;  State  v.  Oillig,  73  S.  C.  324,  6  L.R.A. 
(N.S.)  571,  114  Am.  St.  Rep.  96,  63  S.  E. 
487,  6  Ann.  Cas.  993. 

B^ore  a  conviction  can  be  had,  it  is  in- 
cumbent upon  the  prosecutiim  to  prove  botii 
of  the  conetituent  elements  of  tile  corpus 
delicti  beyond  a  reasonable  doubt. 

United  States  v.  Hewson,  Brunner,  Col. 
Cas.  532,  Fed.  Cas.  No.  15,360;  Lovelady 
V.  State,  14  Tex.  App.  645;  Johnson  v. 
SUte,  —  Tex.  Crim.  I^p.  — ,  24  S.  W.  286 ; 
Com.  V.  York,  9  Met.  93,  43  Am.  Dec.  373; 
Haynes  v.  SUte,  —  Mise.  — ,  27  So.  601; 
People  v.  Deacons,  109  N.  Y.  374,  16  N.  E. 
676;  People  v.  Becknith,  108  N.  Y.  67,  16 
N.  E.  53;  Com.  v.  O'Donohue,  8  Phila.  623; 
State  V.  Gillis,  73  S.  O.  318,  5  L.R.A.(N.S.) 
571,  114  Am.  St.  Rep.  95,  53  S.  E.  487,  6 
Ann.  Cas.  993;  SUte  v.  Parsons,  39  W.  Va. 
464,  19  S.  E.  876;  Brown  v.  SUte,  16  Ga. 
App.  484,  83  S.  E.  890. 

lliere  was  an  absolute  failure  on  the  part 
of  the  sUte  to  show  the  essential  element 
of  the  crime  of  arson,  namely,  the  corpus 
delicti  and  the  connection  of  tiie  crime  with 
either  of  these  defendanU 

Clyatt  V.  United  SUtes,  197  U.  S.  222, 
49  L.  ed.  731,  25  Sup.  Ct.  Rep.  429 ;  People 
V.  Plath,  100  N.  Y.  590,  63  Am.  Rep.  263, 
3  N.  E.  790,  6  Am.  Crim.  Rep.  1. 

All  questions  of  issues  of  fact  are  for 
the  jury,  but  when  the  facU  upon  which 
the  case  must  turn  are  undisputed,  or 
conclusively  esUblished,  and  they  admit  of 
but  one  inference,  the  question  is  one  of 
law,  since  there  is  no  issue  of  fact,  and 
the  court  not  only  may,  but  when  requested  < 
must,  direct  a  jury  as  to  the  proper  con- 
clusion, and  if  the  motion  to  direct  a  ver- 
dict is  refused,  it  is  an  error  of  law. 

McLain  ▼.  Atlantic  Coast  Line  R.  Co.  81 
8.  C.  100,  18  L.R.A.(N.S.)  763,  128  Am. 
St.  Rep.  802,  61  8.  E.  900;  Jarrell  v. 
Charleston  &.  W.  C.  R.  Co.  58  8.  C.  496,  36 
S.  E.  910;  Lyon  v.  Charleston  &  W.  C.  R. 
Co.  77  S.  C.  344,  68  8.  E.  12;  SUte  v.  Nor- 
man, 163  N.  C.  691,  68  8.  E.  917;  Carter 
V.  8Ute,  106  Miss.  607,  60  Ii.R.A.(N.S.) 
1112,  64  So.  216;  SUte  v.  Clardy,  73  8.  C. 
340,  63  8.  E.  493;  SUU  v.  Shaw,  64  S.  C. 
666,  60  L.RJL.  801,  02  Am.  St.  Rep.  817, 
43  8.  E.  14;  SUte  v.  Blackledge,  7  Rich.  L. 
336. 

The  circumstantial  ervidence  neither  eatab- 
L.R.A.1916D. 


lishes  the  corpus  delicti  nor  comiects  tlia 
defendant*  with  the  crime  charged. 

State  V.  Simons,  4  Stiobh.  L.  266;  Binea 
T.  SUte,  118  Ga.  320,  68  L.R.A.  33,  46 
S.  £.  376,  12  Am.  Crim.  Rep.  20a;  SUte 
T.  Shaw,  64  S.  C.  666,  60  L.RJL  801,  92  Am. 
St.  Rep.  817,  43  8.  £.  14;  SUte  v.  CUrdy, 
73  &  C.  340,  63  8.  E.  493;  Denmark  v. 
Oorle(y,  100  8.  a  433,  84  8.  E.  884. 

Bloodhound  evidence  is  inadmissible  in 
all  cases,  because  it  is  in  violation  of  the 
defendante'  constitutional  privilege  of  being 
confronted  by  the  witncoaes  against  them, 
guaranteed  every  accused  by  the  Constitu- 
tion of  the  United  SUtes. 

Pedigo  v.  Com.  103  Ky.  41,  42  L.R.A.  432. 
82  Am.  St.  Rep.  666,  44  6.  W.  143;  Bratt 
V.  SUte,  70  |4efa.  396,  63  L.R.A.  789,  97  N. 
W.  693. 

Bloodhound  testimony  is  incompetent, 
irrelevant,  and  hearsay,  and  should  not  be 
admitted  in  any  case. 

Ibid.;  People  v.  Pfanschmidt,  262  111.  411, 
104  N.  E.  804,  Ann.  Cas.  1916A,  1171. 

Such  evidence  is  inadmissible  xinless  am- 
plified and  indorsed  by  cpmulative  or  cor- 
roborative human  testimony. 

Carter  v.  SUte,  106  Miss.  507,  60  L.RA. 
(N.S.)   1112,  64  So.  216. 

Evidence  of  trailing  by  bloodhounds  is 
inadmissible  unless  preliminary  foundation 
for  ite  admission  is  laid. 

Baum  V.  SUte,  6  Ohio  C.  C.  X.  S.  615,  27 
CHiio  C.  C.  669;  SUte  v.  Dickerson,  77  Ohio 
St.  34,  13  L.R.A.(N.S.)  341,  122  Am.  St. 
Rep.  479,  82  N.  E.  969,  11  Ann.  Cas.  1181; 
SUte  V.  Spivey,  151  N.  C.  676,  65  S.  E.  905; 
eute  T.  Korman,  153  N.  C.  5C1,  68  S.  E. 
917;  Allen  v.  Com.  26  Ky.  L.  Rep.  808,  82 
8.  W.  589;  SUte  v.  Adams,  86  Kan.  435, 
35  L.R.A.(N.S.)  870,  116  Pac.  608;  SUte 
V.  Freeman,  146  N.  C.  615,  60  8.  E.  986. 

The  evidence  of  the  alleged  trailing  of 
the  defendante  is  inadmissible  in  the  ease 
at  bar,  even  if  as  a  .class  such  evidence  is 
held  to  be  competent,  because  the  prelim- 
inary requisites  were  not  satisfied. 

Pedigo  v.  Com.  103  Ky.  41,  42  L.R.A.  436. 
82  Am.  St.  Rep.  566,  44  8.  W.  143;  Carter 
V.  SUt^  106  Miss.  607,  50  LJl.A.(N.S.) 
1112,  «4  So.   215. 

Evidence  of  the  "trailing  experiment"  was 
inadmissible,  and  should  have  been  ruled 
out. 

Martin  v.  SUte,  68  Fla.  18,  66  So.  139. 

The  absence  of  any  charge  whatsoever  oa 
the  subject  of  bloodhound  testimony,  and 
his  Honor's  refusal  to  charge  the  jury  oa 
such  evidence,  were  reversible  error. 

State  V.  Spivey,  151  N.  C.  676,  65  S.  K. 
996;  SUte  V.  Brooks,  1  Ohio  Dee.  Reprint, 
407;  SUte  v.  Adiuns,  35  L.R.A.(K.S.)  872, 
note;  SUte  V.  Norman,  163  N.  C.  .591,  68 
S.  E.  917;  SUte  v.  Rasco,  239  Mo.  535,  144 
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B.  W.  449;  State  v.  Simons,  4  Strobh.  L. 
266 ;  People  v.  Palmer,  109  N.  Y.  113,  4  Am. 
St.  Rep.  428,  16  N.  E.  599,  7  Am.  Crim. 
Rep.  899;  SUte  v.  Moore,  129  N.  C.  494,  6« 
Ii.R.A.  90,  39  S.  E..626;  State  v.  McNmch, 
12  S.  C.  96. 

Mr.  William  O.  Wolfe,  for  the  SUte: 

The  proof  of  the  corpus  delicti  ia  a  ques- 
tion of  fact  for  the  jury,  and  cannot  be  re- 
viewed by  this  court. 

State  V.  Martin,  47  S.  0.  68,  26  S.  E.  lia 

In  a  criminal  ease  every  element  of  the 
corpus  delicti  may  be  established  by  circum- 
stantial evidence. 

State  V.  Martin,  47  S.  C.  72,  26  8.  E.  113; 
Ciropbell  V.  People,  169  111.  9,  50  Am.  St 
Rep.  134,  42  N.  E.  183;  State  v.  Williams, 
52  N.  O.  (7  Jones,  L.)  446,  78  Am.  Dec. 
248;  Rippey  ▼.  Miller,  46  N.  C.  (1  Jones, 
L.)  479,  62  Am.  Dec  177;  People  t.  Beck- 
with,  108  N.  Y.  67,  15  N.  E.  53;  People  v. 
Palmer,  109  N.  Y.  110,  4  Am.  St.  Rep.  423, 
16  N.  E.  629,  7  Am.  Crim.  Rep.  399;  Savr- 
yers  v.  C!om.  88  Va.  356,  13  S.  E.  708;  11 
Am.  &  Eng.  Enc.  Law,  2d  ed.  938;  Winslow 
V.  SUte,  76  Ala.  42,  5  Am.  Crim.  Rep.  43. 

Bloodlkound  testimony  is  admissible  in 
evidence. 

12  Cyc.  393;  6  Wigmore,  Ev.  p.  22;  Har- 
grove V.  SUte,  147  Ala.  97,  119  Am.  St. 
Rep.  60,  41  So.  972,  10  Ann.  Cas.  1126; 
SUte  V.  Rasco,  239  Mo.  535,  144  S.  W.  458; 
State  V.  Adams,  35  L.R.A.(N.S.)  870,  note; 
Hodge  V.  SUte,  98  Ala.  10,  39  Am.  St.  Rep. 
710,  13  So.  386;  State  v.  Hall,  3  Ohio  N.  P. 
iZ5,  4  Ohio  S.  ft  Q.  P.  Dec.  147;  Simpson 
v.  SUte,  111  Ala.  6,  20  So.  572;  Denham 
v.  Com.  119  Ky.  508,  84  S.  W.  538;  SUU 
v.  Hunter,  143  N.  C.  607,  118  Am.  St.  Rep. 
830,  56  S.  E.  547;  SUte  v.  Freeman,  146 
N.  C.  616,  60  S.  E.  986;  Gallant  v.  SUte, 
167  Ala.  60,  62  So.  739;  SUU  v.  Spivey, 
161  N.  C.  676,  65  S.  E.  995;  SUU  v.  Nor- 
man, 153  N.  0.  691,  68  8.  E.  917;  Parker  v. 
SUte,  46  Tex.  Crim.  Rep.  461,  108  Am.  St. 
Rep.  1021,  80  S.  W.  1008,  3  Ann.  Cas.  893; 
State  V.  Dickerson,  77  Ohio  St.  34,  13 
L.R.A.(N.8.)  341,  122  Am.  St.  Rep.  479. 
82  N.  E.  969,  11  Ann.  Cas.  1181 ;  Spears  v. 
State,  92  Miss.  613,  16  L.R.A.(N.S.)  285, 
46  So.  166;  Richardson  v.  SUte,  145  Ala. 
46,  41  So.  82,  8  Ann.  Cas.  108;  Baum  v. 
State,  27  Ohio  C.  C.  669;  Underhill,  Crim. 
Ev.  2d  ed.  S  374a;  1  Wigmore,  Ev.  177; 
Davis  V.  State,  46  Pla.  137,  36  So.  76. 

It  is  not  error  U  refuse  a  request  where 
the  principle  requested  is  covered  in  the 
general  charge. 

Thompson  v.  Seaboard  Air  Line  R.  Co.  78 
B.  C.  384,  58  S.  E.  1094;  Milhous  v.  South- 
em  R.  Co.  72  S.  C.  442,  110  Am.  St.  Rep. 
620,  52  8.  E.  41;  SUte  v.  Dean,  72  8.  O. 
74,  51  S.  E.  624;  lampley  v.  Atlantic  Coast 
Line  R.  Co.  71  S.  C.  156,  60  S.  E.  773; 
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A  circuit  judge  is  not  required  to  charge 
a  request  in  exact  words,  nor  if  it  be  cov- 
ered in  the  general  charge^ 

Edwards  v.  Wessinger,  66  S.  C.  161.  06 
Am.  8t.  Rep.  789,  43  S.  E.  618. 

A  requested  charge  invading  the  prov- 
ince of  the  jury  is  properly  refused. 

Bkck  V.  SUte  Oo.  99  S.  C.  433,  83  S.  E. 
1088. 

Messrs.  P.  T.  Hildebrand,  E.  J.  Den- 
nis, and  George  B.  Davia  also  for  the 
SUte. 

Fraser,  J.,  delivered  the  opinion  of  the 
court: 

This  is  an  indictmeat  for  sUtutory  arson, 
i.  e.,  the  burning  of  a  bam.  Mr.  McKair 
who,  f(H-  the  purposes  of  this  case,  was  the 
owner  of  the  bam,  had  a  lawsuit  with  tiie 
father  and  sister  of  the  defendaato.  There 
is  evidence  that  the  defendante  were  of- 
fended with  Mr.  MeXair  as  the  result  of  the 
lawsuit.  The  suit  was  about  a  mule  which 
Mr.  McNair  took  from  these  relatives  of 
the  defendants.  One  of  the  defendants  is 
said  to  have  remarked  that  the  mule  would 
do  Mr.  McNair  no  good.  One  of  the  de- 
fendante is  also  said  to  have  remarked  that 
he  would  not  be  surprised  if  a  bam  should 
be  burned  and  he  be  accused  of  it.  The  very 
night  of  the  day  upon  which  the  case  was 
determined  the  liarn  was  burned.  The 
tracks  of  three  people  were  discovered  near 
the  place  where  the  born  had  been  burned. 
Dogs  were  put  on  these  tracks.  These  dogs 
went  to  where  one  of  the  defendants  was 
under  arrest.  The  other  defendant  rode  up 
to  the  place  where  a  crowd  was  assembled, 
and  when  he  got  on  the  ground  the  dogs 
wait  up  to  him.  Hie  witness  who  was  in 
charge  of  the  dogs  testified  that  the  dogs 
told  him  that  these  were  the  men  they  had 
been  tracking.  The  defendants  were  con- 
victed with  a  recommendation  to  mercy. 
From  this  judgment  of  conviction,  the  de- 
fendants appealed,  with  eight  exceptions. 
The  third,  fourth,  fifth,  sixth,  and  eighth 
exceptions  include  matters  of  fact  with 
which  this  court  cannot  deal,  and  they  are 
overruled.  The  remaining  exceptions  raise 
three  questions: 

(1)  Did  his  Honor  err  in  refusing  to  di- 
rect a  verdict  for  the  defendante  at  the 
close  of  the  SUte*s  testinkony? 

(2)  Did  his  Honor  err  in  refusing  to  di- 
rect a  verdict  for  the  defendante  at  the 
close  of  ail  the  testimony? 

(3)  Did  his  Honor  err  in  admitting  the 
evidence  of  the  conduct  of  the  dogs  in  fol- 
lowing the  tracks T 

I.  Did  his  Honor  err  in  refusing  to  direct 
a  verdict  for  the  defendante  at  the  close  of 
the  testimony  for  the  sUteT.  Before  a  de- 
fendant can  be  required  to  go  into  his  de- 
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fense,  it  is  necessary  that  there  shall  be 
some  proof  of  the  corpus  delicti.  If  there 
be  no  evidence  to  prove  tiie  corpus  delicti, 
the  defendant  is  entitled  to  a  verdict  of  not 
guilty.  The  respondent  claims  that  the 
proof  of  the  corpus  delicti  is  a  question  of 
fact,  and  is  for  the  jury,  and  this  court 
cannot  consider  the  question,  and  cites 
SUte  v.  Martin,  47  S.  C.  67,  25  S.  E.  113,  aa 
authority.  The  Martin  Case  does  not  go  so 
far.  In  the  Martin  Case  the  question  wae 
not.  Was  there  any  evidence  T  but, .  Was 
there  sufficient  evidence?  The  sufficiency  of 
evidence  was,  of  course,  a  question  for  the 
jury.  The  Martin  Case  states  the  true  rule 
when  it  says  (page  71  of  47  S.  C.) :  "The 
weight  of  modem  authority  is  undoubted  to 
the  effect  that  all  the  elements  constituting 
the  corpus  delicti  may  be  proven  by  circum- 
stantial evidence,  lite  corpus  delicti  in  a 
case  of  murder  ctmsists  of  two  elements, 
the  death  of  a  human  being. and  the  crim- 
inal act  of  another  in  causing  that  death." 

So,  in  a  case  of  arson  the  corpus  delicti 
consists  of  two  elements,  the  burned  house 
and  the  criminal  act  of  another  in  causing 
the  burning.  If  there  is  no  evidence  of 
either,  the  defendant  is  entitled  to  an  ac- 
quittal, and  he  is  mtitled  to  an  acquittal 
as  a  matter  of  law.  In  the  Martin  Case  a 
body  was  found  in  the  remains  of  a  burned 
building.  A  part  of  the  head  sufficimt  to 
cause  death  was  cut  off  by  a  sharp  instru- 
ment. The  body  was  about  the  size  of  the 
alleged  victim.  Articles  of  personal  prop- 
erty were  found  near  the  body,  identified  as 
the  property  of  the  alleged  victim,  and  un- 
burned  pieces  of  cloth,  resembling  the  cloth- 
ing worn  by  him  just  before  his  disappear- 
ance. There  were  circumstances  from  which 
the  jury  might  find  that  the  body  found 
was  the  body  of  someone  who  had  been  felo- 
niously killed,  and  that  the  per8<m  killed 
was  the  alleged  victim,  Peter  Patite. 

In  the  case  at  bar  we  have  only  the  first 
requisite,  to  wit,  a  burned  barn.  There  is 
not  a  single  circumstance  to  show  that  it 
was  the  result  of  the  criminal  act  of  an- 
other. There  are  only  three  things  that  can, 
by  any  possibility,  be  claimed  as  circum- 
stances: (a)  Tracks;  (b)  statements  of  the 
accused  showing  enmity;  (o)  the  actions 
of  the  dogs. 

(a)  The  peculiarities  were  not  described, 
and  the  prosecuting  witness  said  there  was 
nothing  peculiar  about  them.  The  evidence 
as  to  identity  of  tracks  goes  out  and  may 
be  disregarded. 

(b)  Until  there  is  some  evidence  of  the 
corpus  delicti,  even  confessions  made  out  of 
court  are  not  admissible.  7  Am.  &  Eng. 
Enc.  Law,  p.  863,  note. 

(c)  There  is  conflict  in  the  authorities 
as  to  the  admissibility  of  the  action  of  dogs 
in  tracking  supposed  criminals.  Our  Coda 
L.R.A.1916D. 


contains  a  provision  (Crim.  Code,  §  945) 
for  the  "purchase  and  use  of  bloodhounds 
or  otiier  serviceable  dogs  for  the  tracking 
and  arrest  of  escaped  convicts  and  other 
fugitive  lawbreakers."  We  cannot  there- 
fore say  that  that  method  that  the  law 
approval  for  locating  a  fugitive  is  of  no 
value  in  the  identification  of  the  criminal 
The  authorities  admit  that  the  conduct  of 
the  dogs  is  only  a  circumstance  to  be 
weighed  with  other  circumstances.  Circum- 
stances must  be  proved  by  competent  evi- 
dence. If  the  testimony  is  admissible  at 
all,  its  weight  is  for  the  jury. 

It  is  very  manifest  that,  if  reliance  is 
had  upon  the  instinot  of  the  dogs,  ibea  that 
instinct  must  be  free  and  untranuneled.  In 
the  case  at  bar  the  dogs  wanted  to  oiter  the 
premises  of  Adam  Brown,  and  were  not  pa'- 
mitted  to  do  sa  This  control  of  the  animal 
that  is  supposed  to  have  the  instinct,  by 
the  man,  who  has  not  the  instinct,  destroys 
any  value  it  may  have  as  evidence,  and  all 
reference  to  the  conduct  of  the  dogs  should 
have  been  atricken  from  the  record. 

Further,  the  owner  and  manager  of  these 
dogs  said:  "After  a  track  is  eighteen  or 
twenty  hours  old,  I  don't  like  to  fool  with 
it;  you  can  do  very  well  up  to  fifteen 
hours." 

The  person  relying  upon  the  testimony 
must  show  that  the  dogs  were  within  the 
period  of  efficiency,  and  the  state  failed 
utterly  to  do  so;  Mr.  McNair  saw  the  fire 
at  between  10:30  and  11  o'clock  on  the 
nig^t  of  the  18th,  and  the  dogs  did  not 
come  until  2:45  p.  V.  °on  the  19th.  The 
shortest  time  puts  the  dogs  within  the 
period  of  unreliability.  The  testimony  was 
inadmissible  on  this  ^ound  also. 

It  is  claimed  that  the  dog  is  the  real 
witness,  and  cannot  be  used  because  he  can- 
not be  cross-examined.  The  dog  is  not  the 
witness,  and  the  objection  does  not  apply. 

We  have  treated  the  testimony  as  to  the 
action  of  the  dogs  as  if  it  could  be  used  to 
make  out  the  corpus  delicti.  This  is  not 
true.  We  have  allowed  the  state  more  than 
it  is  entitled  to.  The  only  thing  the  con- 
duct of  dogs  could  prove  was  that  the  de- 
fendants were  at  the  place  of  the  fire  within 
fifteen  hours,  and  that  would  have  put  the 
defendants  at  the  place  of  the  fire  after  the 
fire  had  been  burning  for  some  (unknown) 
time. 

Questions  2  and  3  have  been  considwed 
under  question  1. 

Hie  judgment  appealed  from  is  reversed, 
and  the  case  is  remanded  to  the  Court  of 
General  Sessions  for  an  order  of  discharge^ 
unless  thqy  be  held  upon  some  other  chai^ge. 

Gary,  Ch.  J.,  and  Hydrlck,  Watts,  »ai 
Gage  JJ.,  concur. 
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Annotation — Proof  oi  corpnt  delicti  in  arson. 


The  general  subjeot  of  ooipTis  delicti 
is  treated  in  the  note  to  Bines  v.  State, 
68  L.R.A.  33.  The  question  is  treated 
specifically  with  reference  to  arson  in 
the  note  to  Spears  v.  State,  16  L.R.A. 
(N.S.)  286,  which  is  supplemented  by 
the  present  note. 
IVhat  conatltntM. 

See  also  note  in  16  L.B.A.(N.S.)  285. 

To  establish  the  corpus  delicti  of  the 
crime  of  arson  it  must  be  shown  both 
that  the  building  in  question  was  burned 
and  that  it  was  burned  with  criminal  in- 
tent. Daniels  v.  State  (1915)  —  Ala. 
App.  — ,  68  So.  499;  West  v.  Stete 
(1909)  6  Oa.  App.  105,  64  S.  E.  130; 
Davenport  v.  State  (1912)  12  Oa.  App. 
102,  76  S.  E.  756;  Sims  v.  State  (1913) 
12  Oa.  App.  551,  77  S.  E.  891;  State  v. 
McLame  (1915)  128  Minn.  163,  150  N. 
W.  787;  State  v.  Cox  (1915)  264  Mo. 
408, 175  S.  W.  50;  Kohn  v.  State  (1911) 
33  Ohio  C.  C.  417;  State  v.  Brown,  ante, 
1295. 

In  order  to  constitute  arson  it  is  not 
necessary  that  the  firing  of  the  building 
should  have  consumed  it  or  materially 
injured  it;  so,  where  the  walls  were  at 
least  charred  and  to  some  extent  injured, 
it  constituted  a  burning  of  the  building. 
Kehoe  v.  Com.  (1912)  149  Ky.  400,  149 
S.  W.  818;  State  v.  Rogers  (1914)  168 
K.  0,  112,  83  8.  E.  161. 

Necessity  for  proving. 

See  also  note  in  16  L.B.A.(N.S.)  285. 

The  presumption  that  the  burning  was 
accidental  must  be  overcome.  Barley  v. 
State  (1909)  6  Oa.  App.  776,  65  S.  E. 
816;  Matthews  v.  State  (1912)  10  Oa. 
App.  302,  73  S.  E.  404;  Williams  v.  State 

(1912)  11  Oa.  App.  416,  75  S.  E.  442; 
Barrett  v.  State  (1913)  12  Oa.  App.  508, 
77  S.  E.  652;  Sims  v.  State  (1913)  12 
Oa.  App.  551,  77  S.  E.  891,  second  ap- 
peal (1913)  14  Oa.  App.  28,  79  S.  E. 
1133;  Moon  v.  State  (1913)  12  Oa.  App. 
614,  77  S:  E.  1088;  Rice  v.  State  (1915) 

—  Oa.  App.  — ,  84  S.  E.  609. 

—  In  osa3saetia«  wlik  aMtfeaaioa. 

The  corpus  delicti  mnst  be  established 
independently  of  the  confession  of  the 
accused.  Moon  v.  State  (1913)  12  Oa. 
App.  614,  77  S.  E.  1088;  Sims  v.  State 

(1913)  12  Oa.  App.  551,  77  S.  E.  891, 
second  appeal  (1913)  14  Oa.  App.  28,  79 
8.  E.  1133;  State  v.  McLarne  (1915)  128 
mnn.  163,  150  N.  W.  787;  Bolden  v. 
State  (1911)  98  Miss.  723,  54  So.  241; 

.  State  V.  Cox ;  (1915)   264  Mo.  408,  175 
S.  W.  50. 
L.R.A.1916D. 


A  mere  confession  is  not  sufficient  to 
establish  the  corpus  delicti,  although 
cases  may  be  imagined  in  -Which  a  con- 
fession might  disclose  independent  facts 
or  circumstances  which  would  furnish 
sufficient  proof.    West  v.  State  (1909) 

6  Oa.  App.  105,  64  S.  E.  130. 
Evidence  of  an  alleged  confession  of 

the  defendant,  unsupported  by  evidence 
or  by  circumstances  tending  to  corrobo- 
rate the  facts  contained  in  such  alleged 
confession,  does  not  constitute  prima 
facie  proof  of  the  corpus  delicti.  People 
V.  Kennedy  (1909)  150  HI.  App.  571. 

While  the  corpus  delicti  is  ordinarily 
the  first  point  to  which  the  evidence 
should  be  directed,  nevertheless  the  ad- 
mission in  evidence  of  a  declaration  by 
the  defendant  before  such  proof  is  made 
will  not  warrant  a  reversal  of  the  judg- 
ment. People  V.  Saunders  (1910)  13 
Oal.  App.  743,  110  Pac.  825. 

In  Daniels  v.  State  (1915)  —  Ala. 
App.  — ,  68  So.  499,  which  was  reversed 
because  no  evidence  was  offered  as  a 
predicate  for  the  admission  of  a  confes- 
sion of  defendant  which  tended  to  ex- 
clude the  theory  that  the  burning  was 
accidental,  the  court  said  that  it  should 
be  shown,  if  it  be  a  fact,  that  prior  to 
the  discovery  of  the  fire  there  was  no 
fire  near  where  the  fire  was  first  discov- 
ered that  was  likely  to  have  been  com- 
municated to  the  house. 
Character     and     anffiolenojr  —  olronm- 

■tantlal  evidence. 

See  also  note  in  16  L.R.A.(N.S.)  285. 

The  corpus  delicti  of  arson  may  be 
proved  by  circumstantial  evidence.  Cun- 
ningham V,  State  (1915)  -^  Ala.  App. 
— ,  69  So.  982;  DeVore  v.  State  (1909) 

7  Oa.  App.  197,  66  S.  E.  484;  State  v. 
McCauley  (1916)  —  Minn.  — ,  156  N.  W. 
280. 

But  where  circumstantial  evidence  is 
relied  on  to  overcome  the  presumption 
that  a  fire  was  the  result  of  accident  or 
some  providential  cause,  it  must  be  suf- 
ficient to  exclude  every  other  reasonable 
hypothesis  than  that  the  house  was  felo- 
niously burned.  Sims  v.  State  (1913) 
12  Oa.  App.  551,  77  S.  E.  891. 
-•evldenoe    tendlnc    to    connect    a«- 

oosed. 

While,  as  a  general  rule,  the  corpus 
delicti  must  be  proven  before  any  evi- 
dence is  offered  as  to  the  guilt  of  ac- 
cused, where  there  ia  no  question  about 
the  burning  of  the  property,  and  the 
same  evidence  which  .shows  a  criminal 
agency,  as  to  the  fire  also  shows  the  guilt 
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of  the  accused,  the  evidence  may  be  of- 
fered at  the  same  time.  Kohn  v.  State 
(1911)  33  Ohio  C.  C.  417. 

^eTldeno*  held  ■nfloiemt. 

Any  evidence  at  all,  even  the  slight- 
est, tending  to  shov  that  the  burning 
Was  by  design,  althongh  there  is  other 
evidence  showing  or  tending  to  show 
that  it  was  accidental,  is  sufficient  proof 
of  the  corpus  delicti  to  afford  a  predi- 
cate for  the  admission  of  the  defendant's 
confession.  Daniels  v.  State  (1915)  — 
Ala.  App.  — ,  68  So.  499. 

Evidence  that  the  fire  was  discovered 
in  the  nighttime;  that  a  few  minutes 
later  a  part  of  the  furniture  was  found 
piled  together  in  one  room;  that  defend- 
ant was  seen  running  away  from  the 
fire;  that  he  told  a  witness  that  no  one 
was  in  the  house;  that  defendant  was 
found  two  hours  after  the  fire  at  a  point 
several  miles  from  the  scene,  with  seri- 
ous bums  upon  his  person,  and  that  he 
refused  to  give  his  name  and  made  con- 
tradictory statements  as  to  why  he  was 
in  such  a  condition  and  in  that  locality; 
that  he  resisted  an  officer  who  sought 
to  accompany  him  in  quest  of  a  physi- 
cian, and  finally  gave  an  assumed  name 
when  taken  to  the  hospital;  that  a  pol- 
icy of  insurance  had  been  taJcen  out  only 
a  few  days  before  the  fire;  that  one  of 
defendants,  who  lived  in  the  house,  was 
foimd  almost  entirely  dressed  a  few 
minutes  after  the  fire;  together  with 
other  suspicious  circumstances,  was  suf- 
ficient to  establish  that  a  crime  had  been 
committed,  so  as  to  authorize  the  ad- 
mission of  alleged  confessions  in  evi- 
dence. People  V.  Morley  (1908)  8  OaL 
App.  372,  97  Pac.  84. 

Where  the  physical  condition  of  the 
premises  showed  that  three  separate  and 
distinct  fires  had  been  started,  such  evi- 
dence, in  connection  with  other  evi- 
dence tending  to  show  the  improbabil- 
ity of  the  fire  being  the  result  of  acci- 
dent, was  sufficient  to  show  that  the 
crime  of  arson  had  been  committed. 
People  V.  Sftunders  (1910)  13  CaL  App. 
743,  110  Pac.  825. 

The  corpus  delicti  of  arson  was  suffi- 
ciently proved  by  evidence  that  the  bam 
in  question  was  destroyed  by  fire  about 
3  o'clock  in  the  morning;  that  no  fire 
had  been  left  in  or  near  the  building  on 
the  night  before  it  was  burned;  that 
while  the  fire  was  in  progress  an  odor  of 
kerosene  oil  emanated  from  the  build- 
ing, and  that  an  empty  can  which  had 
contained  such  oil  was  found  near,  and 
that  tracks  of  a  human  being  leading  to 
and  from  the  barn  were  found,  under 
L.R.A.1916D. 


circumstances  sn^  as  to  indicate  that 
they  were  made  after  the  bam  was 
closed  on  the  night  before  the  burning. 
Dixon  V.  State  (1912)  11  0».  App.  367, 
75  S.  E.  266. 

Evidence  that  a  bam  in  and  near 
which  there  had  been  no  fire  during  the 
day  preceding  its  destruction,  and  in 
which  no  one  for  hours  immediately  be- 
fore its  destruction  had  had  occasion  to 
go  for  any  legitimate  reason,  was  dis- 
covered at  2  o'clock  in  the  morning  to 
be  burning  all  over;  that  the  bam  had 
no  combustibles,  such  as  oil  or  gasolene, 
housed  therein;  that  it  was  partially 
filled  with  hay  and  fodder,  which,  when 
ignited,  would  blase  out  almost  in- 
stantly and  bum  with  great  rapidity, 
showing  that  it  must  have  been  burning 
but  a  few  minutes  before  it  was  discov- 
ered by  the  owner;  that  stealthy  tracks 
leading  to  the  bam  and  running  tracks 
leading  away,  which  were  discovered 
early  the  next  day,  were  fresh,  so  that 
they  must  have  been  made  at  about  the 
time  that  the  fire  originated,  was  suffi- 
cient to  establish  the  corpus  delicti  of 
arson.  Wade  v.  SUte  (1915)  —  Oa. 
App.  — ,  84  S.  E.  593. 

Proof  that  a  man's  tracks  were  found 
leading  to  and  from  a  schoolhouse  which 
was  burned,  and  that  they  were  made 
at  a  time  when  the  grass  and  stubble 
were  wet  with  dew,  the  schoolhouse  hav- 
ing been  burned  at  about  2  o'clock  in 
the  morning,  was  sufficient  proof  of  the 
corpus  delicti  to  justify  the  admission 
of  defendant's  confession.  People  t. 
Hannibal  (1913)  269  HL  512,  102  N.  E. 
1042,  Ann.  Cas.  1914C,  329. 

Testimony  as  to  the  odor  of  coal  oil 
in  the  burning  premises  and  the  arrange- 
ment of  kindling  wood  about  the  pool 
tables  would  tend  to  show  that  the  fire 
was  caused  by  a  criminal  agency  rather 
than  by  natural  or  accidental  means. 
State  V.  Ruckman  (1913)  253  Mo.  487, 
161  S.  W.  705. 

Where  there  were  two  other  fixes  at 
about  the  same  time  and  place  as  the  one 
with  which  defendant  was  charg^,  and 
while  those  fires  were  bursting  oat  one 
by  one,  the  defendant  twice  procured 
matehes  near  the  fires,  while  either  fact 
alone  might  be  perfectly  free  from  a 
a  suggestion  of  gtiilt,  when  compounded 
in  connection  with  evidence  that  defend- 
ant was  seen  running  along  the  street 
at  midnight  looking  back,  there  is  auffl- 
eient  proof  of  the  corpus  delicti  inde- 
pendent of  defendant's  eonfesaion. 
State  V.  Cox  (1915)  284  Mo.  408,  175  8. 
W.  50. 
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—  EHdemee  held  laniSolent. 

Evidence  that  the  bouse  which  was 
burned  was  an  unoccupied  dwelling 
house  within  sight  from  the  dwelling 
house  of  the  prosecutor;  that  it  was 
burned  about  12  o'clock  on  Sunday 
night;  that  the  door  of  the  house  was 
open  and  in  plain  view  of  the  residence 
of  the  prosecutor;  that  there  was  no 
fire  used  in  or  about  the  house  and,  so 
far  as  was  known  to  anyone,  there  was 
no  fire  about  the  house  late  in  the  after- 
noon or  in  the  early  part  of  the  night 
of  the  burning;  that  the  house  had  in  it 
at  the  time  of  the  burning  some 
seed  cotton  and  about  100  bushels  of 
cotton  seed ;  and  that  there  were  some 
tracks  apparently  made  during  the  night 
in  the  public  road  going  by  the  bouse 
that  was  burned,  falls  far  short  of  proof 
of  any  criminal  agency  in  the  burning 
of  the  house.  West  v.  State  (1909)  6 
Oa.  App.  105,  64  S.  £.  130. 

Where  the  only  proof  of  the  corpus 
delicti  outside  defendant's  confession 
was  the  mere  fact  that  two  bams  in 
which  was  stored  inflammable  material 
were  burned  at  midnight,  and  the  con- 
fession was  shown  to  have  been  induced 
by  promises  of  protection  and  immunity 
from  punishment  made  by  the  owner  of 
LJlJL19iaD. 


the  bams,  a  conviction  was  not  sup- 
ported by  the  evidence.  De  Vore  v. 
State  (1909)  7  Oa.  App.  197,  66  S.  E. 
484. 

Mere  proof  that  a  bam  was  consumed 
by  fire  does  not  even  tend  to  show  that 
the  fire  was  a  felonious  one.  Moon  v. 
State  (1913)  12  Ga.  App.  614,  77  S.  E. 
1088. 

Where  the  only  evidence  introduced, 
other  than  the  alleged  confession  of  de- 
fendant, which  tended  to  show  that  the 
burning  of  the  building  in  question  was 
by  a  criminal  agency,  was  that  the  burn- 
ing occurred  at  night,  that  the  fire  orig- 
inated on  the  outside  of  the  bouse,  and 
that  shortly  after  the  house  had  burned 
tracks  which  resembled  those  of  defend- 
ant, who  lived  several  miles  from  the 
scene,  were  discovered  about  75  yards 
from  the  place  where  the  building  had 
stood,  the  corpus  delicti  was  not  proven. 
Bolden  v.  State  (1911)  98  Miss.  723,  54 
So.  241. 

Where  the  only  evidence  tending  to 
establish  that  the  burning  was  caused  by 
a  criminal  agency  was  several  slight  cir- 
cumstances, it  was  wholly  insufficient  to 
establish  the  corpus  delietL  Ratclifl  v. 
State  (1911)  99  lUas.  277,  54  So.  947. 

B.Ii.  S. 
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Prior  delay  or  derlatioa  as  affeotloc 
carrier's  liability  for  loss  of,  or  dam- 
age to,  goods  from  act  of  Ood 

Reasonableness  of  the  time  fixed  In  a 
contract  of  shipment  of  lire  stock, 
for  presentation  of  claim  for  dam- 
ages 

Reasonableness  of  the  time  Azed  In  a 
contract  of  shipment  of  goods  or 
live  stock   for  bringing  action 

Waiver  or  extension  of  time  stipulated 
In  carrier's  contract  for  claim  or 
salt  against  carrier 

What  constitutes  switching  serrlce 


841 


S50 


1049 
456 


Ck«ritlea. 

State  or   nonidpal   power  to   control 
private  charity 


•12 


Chattel  MortKaare. 

Effect  of  flllng  chattel  -  Bortgafe  af tar 
giving  of  subsequent  mortgage,  bat 
before  flllng  of  the  same  M4 

OltiacBSklp. 

Effect  of  marriage  on  woman's  atatoa 
as  an  alien  132 

CfTlI  daBs«v«  aet. 

See  INTOZICATINO  LiqtroBS. 

Olalma. 

Against  carriers,  sec  CaB»taaa< 

Commerec. 

Validity  of  state  inspection  laws  as 
applied  to  commodities  in  Inter- 
state   commerce  IM 

Commeretol  p»er. . 

See  Biu,  AHD  Notes. 

CoBiiBvtatloii. 

Of  sentence,  see  CsiMiifaii  laAW. 

CondemnatiOB. 

Of  property,  see  Emihekt  Domaix.    . 

Coafllet   of  laws. 

Conflict  of  laws  as  to  usury  TtM 

Extraterritorial  effect  of  statute  limn- 
ing Jorisdictlon  in  which  action  may 
be  brought  088 

Coasideratlon. 

For  contract,  see  CoMraACTs. 


COBSortlnm. 

Lioss    of,   as    element 
wrongful   death 


of   damages    for 


CJoBsvipacT* 

CIrU  liability  of  persona  who  Join  la 
petition  addressed  to  pahlic  antkori- 
ties 
L.R.A.1916D. 


187 


304 


CaaatltBtloBal  law. 

Statutes  conferring  powers  upon  mn- 
nleipalities  or  counties  in  respect  to 
tlMlr  officers  as  a  delegation  of  legis- 
lative power 

Power  of  state  ot  municipality  to  de- 
termine locttim  ot  places  of  amnse- 
ment 

Constitutionality  of  the  Torrens  Law 

Prohibiting  or  restricting  employment 
of    aliens 

Constitutional  objections  to  convict 
labor  contracts 


021 


99 
15 


589 


600 


ConteBtpt. 

Misconduct  toward  jurors  as  contempt  119S 

CoBtractora. 

Right  of  contractor  with  public  to  im- 
munity which  latter  enjoys  from 
liability  for   damage*  511 

CoBtvaets. 

Right  to  avoid  contract  because  ot  mis- 
take as  to  identity  of  other  party 
thereto 

Hatter  in  letterhead,  blllbead,  or  on 
margin  of  paper  on  which  contract 
is  written  as  part  of  contract  or  as 
notice  affecting  the  rights  ot  the 
parties 

Right  to  quantum  meruit  tor  servleea 
rendered  under  parol  contract  nnen- 
forceable  because  not  to  be  per- 
formed within  a  year 

Right  of  vendee  to  recover  back  pay- 
ments made  upon  a  contract  for  the 
purchase  of  land  which  does  not  sat- 
isfy the  statute  of  frauds 

Part  performance  to  take  con  tracts  to 
render  services  not  to  be  performed 
within  a  year  out  of  the  statute  of 
frauds 

Right  of  creditors  to  avoid  debtor's 
contracts  or  coaTsyaiiees  vpon  the 
gmuBd  of  the  statote  of  frauds 

Constitutional  objoetlsDS  to  convict 
labor    contracts 

Contract  as  to  location  ot  pablie 
baftdlogs 

Taltdtty  ot  provision  in  contract  as  to 
place  where  action  may  Im>  broogbC 

Yalidity  ot  contract  to  procure  par- 
don, parol,  or  commutation  ot  sen- 
tence 

Right  of  attorney  to  compensation 
from  private  employer  for  assisting 
In   prosecution   la   criminal   case 

Cancelation  of  a  deed  for  Inadequacy 
of  consideratloa 


901 

1072 
806 
468 

884 

lSl.t 
060 
727 
690 

580 

462 
S82 


CoBtrlbatorr  aaKllceam 

See  Nboliokncb. 

CoBvleta. 

Constitutional    objsetlons 
labor   contracts 


to    coavtct 


Corporattoaa. 

Competency,  as  an  attesting  witnen  to 
a  will,  of  officer  or  stockholder  of 
corppratlut  named  as  executor  or 
tmstee  188 
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Validity  of  contract  or  optica  J>y  dl-     - 
rector  tor  purdiaae  of  ateek  of  cai- 
ployee   of   corporatloa    upon    dlaoon- 
tlnuance  of  eatpl^yaieat  1117 

ItlKbta  as  between  life  tenant  and  re- 
mainderman in  dlTldends  or  distri- 
butions  by   corporations  211 

Corpaui   delicti. 

Proof  of  corpuB  delicti  In  arsoa  1290 

Coantiea. 

Delegation  of  powac  U,  aaa  CoM«n- 
TVTioNAi.  Law, 

Courts. 

Contempt  of,  see  Cohthicpt. 

Extraterritorial  effect  of  statate  limit- 
ing Jurisdiction  In  which  action  may 
be  brought  689 

Power  of  court  to  disregard  testimony 
because  contrary  to  scientiOc  prin- 
ciples 801 

Covenants  aad  eomditloMS. 

Validity  end  effect  of  provision  !• 
deed  that  the  grantee  shall  not  seH 
in  the  lifetime  of  the  grantor  tSO 

Right  to  remote  grantee  to  ane  for 
breach  of  covenant  when  covenantor 
had  neither  title  nor  possession  618 

Criminal  law. 

Violation   of  liquor  laws,  aee  Intoxi- 
cating  Liquors. 
See   also    AiaoN ;    Falsi    PiurraNsas ; 

HOMICIDB. 

KIght    of    attorney    to    compensation  . 
from   private  employer  for  assisting 
in  prosecution  in  criminal  caae  462 

Knowledge  that  one's  act  is  contrary 
to  law  as  affecting  defense  of  In- 
sanity S27 

Dsnsavea. 

Loss  of  coDsortina  as  element  of  dam- 
age  for   wrongful   deatb  187 

Excessive  damage  ander  dvtl  damage 
act  for  death  throagb  intoxication         MS 

Injury  to,  or  expense  of  reoiovlng,  per- 
sonalty, aa  an  element  of  damage 
for  taking  real  estate  710 

Mental  anguish  over  collateral  conse- 
quences of  injury  as  element  of  dam- 
ages for  personal  Injury  1038 

Deatk. 

Measure  of  damages  for,  see  DAVAais. 

Effect  of,  on  competency  of  witness, 
see   WiTNKSSES. 

Judgment  in  action  for,  as  bar  to  a 
subsequent  actloa  baaed  on  a  differ- 
ent ground  of  negligence  1167 

Debtor  and  creditor. 

Right  of  creditors  to  avoid  debtor's 
contracts  or  conveyances  upon  the 
grouBd   of   the   statute   of  frauds       1218 

Deceit. 

See   Fbavd  and  Dbcht. 
L.R.A.1916D. 


Deeds. 

Covananta  or  oeadltions  in,  see  Cova- 

NAim    AXD    COKOITIOIfB. 

Cancelatian  of,  for  inadequacy  of  con- 
sideration S88 

Descent   and   distrlbntloa. 

Right  of  adopting  parent  to  disinherit 
adopted   child  424 

Directors. 

Of  eerponttlon,  see  CoBrommom. 

Diaerlnilnatlon. 

By  public  service  corporation,  see  Pub- 
lic Bwvica  CoapoBATiONS. 

Dlalaherltanee. 

Of  adopted  child,  see  Wills. 

Dividends. 

See   COBPOBATIOMS. 

Divorce  and  aeparatloa. 

Seduction    of   divorced    woman  468 

Dracs  and  drnvcis**. 

What  constitotes  misbranding  witbin 
pure  food  and  drugs  laws  160 

Dvrelllnar  honse. 

Right  to  break  and  enter  dwelling  to 
serve  civil  writ  of  process  281 

ESJeetlon. 

Of  passenger,  see  CAaBiaas. 

Bleetrieltr. 

Llalillity  of  electrie  power  or  light 
company  for  catting  o(F,  or  failure 
of,   electric   current  451 

Bleetrle  Usbta. 

Liability  of  electric  light  company  for 
cutting  off,  or  failure  of,  electric 
earrest  461 

Bmlnent  donaaln. 

Measure  of  damages  for  property  tak- 
en, see   DAUAoas. 

Liability  of  railroad  company  to  abut- 
ting owner  for  damages  from  change 
of  grade  of  highway,  necessary  to 
carry   It  across   tracks  1078 

Bntlretlea. 

Estate  by,   see  Hcsband  and  Wifb. 

Bvldenoe. 

Power  of  court  to  disregard  testimony 
because  contrary  to  sciemitte  prin- 
ciples SOI 

Proof  of  eorpns  delletl  in  arson  1299 

Bxeeatlon. 

May  priority  between  Judgments,  tlie 
liens  of  wbich  have  attached  simul- 
taneously, be  obtained  by  priority  of 
eaecutlon  proceedings  669 
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Bxeeators  •md  admlnlstnitops. 

CompetencTi  as  an  attestlns  witness  to 
a  will,  of  officer  or  stockholder  of  a 
corporation  named  as  an  executor        185 

BxemptloBS. 

From  taxation,  see  Taxis, 

False  preteases. 

Neceaaitjr  of  making  the  false  pre- 
tenses to  the  defrauded  party  or  of 
Intendloc  to  defraod  a  particular 
person  270 

Ferrtea. 

Establishment,  reculation,  and  protec- 
tion ot  ferries  831 

FIctttloas  name. 
See  NAMi. 

Flllair. 

Of  certificate  by  parties  transacting 
business  under  fictitious  or  assumed 
name,   see  Nxn. 

Food. 

What  constitutes  mlsbrandinc  within 
pure  food  and  drugs  laws  169 


see  Fai,sx  Paa- 


Fravd  and  deceit. 

As  to  false  pretenses, 
TEMSES. 

Fravda,   statate   ot. 

See  Contracts. 


Oanlshment. 

Oamishment  of  money  due  or  to  be- 
come due  on  a  contract  the  proceeds 
of  which  hare  been  assigned  by  the 
debtor  prior  to  the  garnishment  365 

Oas. 

Natural  gas,  see  Minis. 

Orand  Jary. 

Presence  of  unauthorized  person  in 
grand  jury  as  altecting  Indictment      1123 

Gaardlan  and  vrard. 

Guardian    of   incompetent,   see   Ihcom-. 

PETE^^T    Pbbsons. 
Consent  of  Infant  or  his  guardian  to  a 
license   for  the  sale   of  Intoxicating 
liquors  819 

HlKbTrars* 

Liability  of  municipal  corporation  for 
trespass  on  private  property  where 
committed  in  connection  with  streets  1086 

Liability  of  railroad  company  to  abut- 
ting owner  for  damages  from  change 
of  grade  of  highway,  necessary  to 
carry  it  across  tracks  1078 

■omielde. 

Effect    of    statutory    declaration    that 
murder  committed  by  certain  means,  ■■ 
or  in  commission  of  felony,  shall  be 
murder   in   first   degree,   upon   right, 
of  jury  to  pass  upon  degree  610 

L.R.A.1916D. 


Hasband  aad  wife. 

Measure  of  damages  for  negligent  kill- 
ing of  wife,  see  DAiiAoaa. 

Effect  of  .marriage  on  woman's  status 
as  an  alien  ISS 

Power  of  married  woman  to  become 
memlwr  of  partnership  1238 

Discharge  of  liability  of  one  spouse  on 
judgment  against  both  as  alTeetlng 
lien  on  estate  by  entireties  115 

Ideatitr. 

Bight  to  avoid  contract  because  of  mis- 
take as  to  idenUtj  ot  other  party 
thereto  801 

Illneas. 

See  SiCKNBsa. 

lacompetent  persoas. 

Criminal  liability,  see  Cbimixal  Law. 

Consent  of  incompetent  or  his  guard- 
ian, committee,  or  agent,  to  a  license 
for  the  sale  of  intoxicating  liquors       819 

ladebtednesa. 

Of  munidpality,   see   Municipal   Cob- 

FOBATIONS. 

Indictment,  intoraaatloa  and  eaaaplsUat. 

As  to  matters  before  grand  Jury,  see 
Qband  Jubt. 

ladoraement. 

Of  note,  see  BiiAS  akd  Nona. 

Infants. 

Consent  of  Infant  or  his  guardian, 
committee,  or  agent,  to  a  license  for 
the  sale  of  intoxicating  liquors  819 

Initiative,  retereadvm,  and  recall. 

The  recall  llOX 

Injunction. 

Against  nuisance,  see  Nuisance. 

Protection  of  public  as  ground  for  in- 
junction against  misuse  of  trade- 
mark or  tradename  119 

Insanitr. 

See  iNcoMPBTENT  FcnaoMS. 

Inspection. 

Validity  of  state  inspection  laws  as  ap- 
plied to  commodities  in  interstate 
commerce  IM 


Vavmt. 


Interest. 

Usurious  Interest, 

Interstate  eoasas< 

See   COMMEBCS. 


IntoxieattBK  lI«nora. 

Intoxicating  liquors,  sale  of  stoA  ot 
liquors  1010 

Mistake  in  beverage  as  defense  to 
charge  of  IHegal  sale  of  liquor  26V 
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Consent  of  Infant  or  Incompetent,  or 
his  guardian,  committee,  or  agent,  to 
a  license  for  the  sale  of  Intoxicating 
Uquoni  819 

BzcesslTe  damages  iHider  civil  damage 
act  for  death  through  Intozlcatioa        943 

J«d|r«teait. 

Discharge  of  liability  of  one  spouse 
on  Judgment  against  both  as  affect- 
ing Hen  on  estate  by  entireties  IIS 

Hay  priority  between  Judgments,  tlie 
liens  of  which  hare  attached  slmul- 
taneoasly,  be  obtained  by  priertty  of 
execution  proceedlaga  649 

Questions  for,  see  Tbtai.. 

UiscoBduct  toward  jarora  as  cmtempt    1193 

Iduidlord  and  tenamt. 

Liability  of  landlord  for  Injury  to  teu- 
ants  from   defects  In  premise*  1224 

Ubel  and  slander. 

Liability   for   refusing   the   sacraments     374 
ClTlI  liability   of  persons   who  join   in 
petition  addressed  to  public  authori- 
ties 894 

Ucenae. 

For   sale   of   intoxicating   Uquora,   sea 

INTOXICATINO     LIQCOBS. 

Ufe  tenants. 

Rights  as  between  life  tenant  and  re- 
mainderman in  dividends  or  dlstri- 
bations  by  corporations  211 

Uariita. 

Blectrlc   lights,   see   Exicratc  LiaHTS. 

Iilnaitatfon  of  actions. 

Contract  Ilmltatlon  of  time  for  suit 
against  carrier,  see  Cabbiim. 

Utisatlon. 

Cse  of  public  ftinds  to  pay  expettses 
Incurred  by  offlcer  or  citizen  In  liti- 
gation 92 

Live  atock. 

Transportation  of,  see  Cabiism. 

Mandamas. 

Mandamus  to  compel  issuance  of  mo- 
niclpal  warrant  to  pay  indebtedness    324 

MannfaetnrlnK  plant. 

Exemption     of,     from     taxation,     sea 

TAXB8. 

Marrlave- 

Breach  of  promise  to  marry,  ■•• 
Bbiach  of  Pbomisb. 

Master  and  servant. 

Prohibiting  or  restricting  employment 
of  aliens    '  669 

Right  of  principal  or  employer  to  earn- 
ings by  agent  or  servant  who  under- 
takes extraneous  work  782 
IJft.A.1916D. 


Assumption  of  risk  by  an  employee  of 
dangers  arising  from  a  chai^^  of 
VpUaneaa  -  1210 

Meekanlca'  Uens« 

ApirtleatlOB  of  payments  made  liy  con- 
tractor to  subcontractor  or  material- 
men as  between  JoIm  of  different 
owners  1254 

MemorandnaBa 

Making  memorandum  on  negoUaUe  in- 
strament  as  an  alteratton  533 

Mental  anvnlak. 

Allowance  for,  as  dament  at  damacea, 
see  DAMAoaa. 

MInea. 

Interest  of  other  than  the  owner  of 
the  soil  In  mineral  in  situ  as  inde- 
pendent subject  of  taxation  807 

Right  to  partition  mineral  or  OH  or 
gas   lands  1164 

Minlaters. 

See  Rh^ioioiis  SocivTiaa. 

Htabrandlnc 

Of  drugs,  see  Dbitqs  and  Dsvmibts. 
Of  food,  see  Food. 

Mistake. 

Right  to  avoid  contract  because  of 
mistake  as  to  identity  of  other  party 
thereto  801 

Mortsace. 

Right  of  mortgagee  to  enforce  pur- 
chaser's promise  to  pay  the  mort- 
gage where  the  grantor.  Or  promisee, 
was  not  himself  liable  154 

Mnnlclpal  corporations. 

Delegation  of  power  to,  see  Constito- 
TioNAi,  Law. 

Mandamus  to  compel  Issuance  of  mu- 
nicipal warrant  to  pay  indebtedness     824 

Right  of  municipality  to  maintain  suit 
to  enjoin  or  abate  a  public  nuisance  1020 

Power  of  municipality-  to  determine  lo- 
cation of  places  of  amusement  90 

Municipal  power  to  control  private 
charities  912 

Power  of  municipality  operating  a  pub- 
lic utility  to  make  a  special  rate  to 
a  particular  company  or  person  996 

Liability  of  municipal  corporation  for 
trespass  on  private  property  where 
committed  In  connection  with  streets  1086 

Murder. 

See   Homiciob. 

Naaae. 

What  names  or  designations  are  wltH- 
In  statutes  requiring  the  flllng  of  a 
certificate  giving  certain  informa- 
tion regarding  a  business  condiictpd 
under  an  assumed  or  flctltlons  name 
or  a  designation  not  showing  the 
names  of  the  persons  interested  366 
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Of    title    abstracter,    aee    Ab8*racm. 
Splitting  cause  of  action   for,   Ma  Ac- 
tion OB  Suit. 
Of   carrier,   see   Cabriekb. 
Of  landlotd,  aee  Lamduhu)  and  Tair- 

ANT. 

Of  master  or  serrant,  aee  Mmtss  aod 

SCBVANT. 

Contributory  negligence  of  person  at 
railroad  crossing,  see  Railboaim. 

Right  of  contraetor  with  public  to  Im- 
munltj'  which  latter  cnjoya  from  lia- 
bility   tor    damages 

IfeKotlable  Inatrwmenta. 

Bee  Bills  and  Notbs. 


PsraaeBt. 

Ueeiiantes'    lien :    apsUcatloB    of    W 
meats  made  by  contractor  to  subcon- 
tractor  or   materialman   as   between 
I  Jobs  of  dlBercnt  owners  1264 

Peraoaal   property- 

Mortgage  on,   aee  Chattbl  HOBTOAOa. 
Sale   of,   see   Sals. 

Pe<itloB. 

Clril  liability  of  persons  who  join  In 
petiUoo  addressed  to  public  aatbor- 
611  ities  394 

PkrsieisBs  and  swrceoBs. 

Liability  of  physician  to  person  treated 
under   employment   by   a   third   per- 


Jlals«iice. 

Bight  of  municipality  to  maintain  suit 
to  enjoin  or  abate  a  puldic  nuisance  1020 

OAeers. 

Of  corporation,  see  Cobpobations. 
Becall    of,    see    Imitiatiyb,    Rkfibxm- 

DUM,    AND    RBCALU 

statutes  conferring  powers  upon  mu- 
nicipalities or  counties  in  respect  to 
their  oAtoers  as  a  delegation  of  leg- 
islatlre   power  921 

Use  of  public  funds  to  pay  expenses 
Incurred  by  olBcer  or  citixen  in  Uti- 
gatloB  92 

Re-election  of  public  offlcer  after  oust- 
er  for    misconduct  969 

Right  to  break  and  enter  dwelling  to 
serve  dvll   writ  of  process  281 

Oil. 

In  place,  see  Uinbs. 

Oral  contraets. 

In  general,  see  OoimtAcn. 

Oaster. 

Of  ofBcer  from  office,  sec  OmdRa. 

Pardoa. 

See  OiMiiiAi.  Jjkw. 

Parol  eoatraeta. 

Validity  of,  see  ContbaCM. 

Parole. 

See  Cbiminal  Law. 

Parties. 

Who  may  sue  for  breach  of  eoTenant, 

See  COTSNANTS   AND  CONDITIONS. 

Who  may  maintain  soit  for  nuisance, 
see  NuisANca. 

PartltloB. 

Right  to  partition  mineral  or  oil  or 
gas  lands  11S4 

Partaersklp. 

Power  of  married  womaa  to  beeome 
member  of  partnership  128S  ' 

L.R.A.191«D. 


PleadlBK. 

AmeadsMat  of  pleading  in  appellate 
court   to  conform   to  proof 

May  original  petition  or  complaint 
which  states  no  caqae  of  action  be 
aided  by  supplemental  pleading 

Poorer. 

Electric  power,  see  Elbctbicitt. 


•60 


841 


076 


Povrers. 

NonezeluslTe   powers 
IMlntments 


and  illosory   ap- 


408 


Priests. 

See  BKLiaioua  Socuriu. 

Prlaeipal  aad  aseat. 

Consent  of  Infant  or  incompetent,  or 
his  agent,  to  a  license  for  the  sale 
of   Intoxicating  liquors 

Right  of  principal  to  earnings  by  agent 
who  undertakes  extraneous,  work 

Bight  of  third  person  to  recover  from 
agent  money  paid  him  for  bis  prin- 
cipal 


819 


782 


1041 


Priority. 

Of  lodgments. 


JDDQKBNTS, 


Process. 

See  Wbit  and  Pbociss. 

Pnbllc. 

Right  of  contractor  with  public  to  im- 
munity which  latter  enjoys  from  lia- 
bility for  damages  611 


Pabllo  balldlBirik 

Contracta  as  to  location  of 

Pablle  moaeys. 

Use  of  public  funds  to  pay  expense  In- 
curred by  officer  or  cltlien  in  liti- 
gation 

Pablle  policy. 

In  general,  see  Contbactb. 

Pablle  service  corporatloas. 

Power  of  municipality  operating  a  pub- 
lic ntillty  to  make  a  special  rate  to 
a  particular  company  or  person 


m 
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Pablle  irorks. 

PDthibltlng  or  reCtricHnt  eMployaicttt 
ol  allena  on  S69 

Pwre  food  sb4  drava  aet. 

See  Dkvob  and  DBoaoian ;  Woon, 

(tnantam  memit, 

Recovery  on,  mm  Oohtsacts. 

Railroads. 

Liability  ot  railroad  company  to  abut- 
ting owner  for  damages  from  change 
of  grade  of  highway,  necesaary  to 
cnrrj  it  acroaa  tracka  10T8 

Bight  of  one  on  railroad  track  to  rely 
on  cnitom  to  move  trains  on  certain 
track  only  In  one  direction  706 

Right  of  traveler  to  rely  on  antomattc 
signals   at   crossing  788 

Keal   propertr> 

Abstracts  ot  title,  sea  ABSTsacra. 
Covenants   as   to,   see   Covenants    4in> 

Conditions. 
Damages  for  taking  of,  or  Injury   to, 
'  see    Damaqis. 
As  to  deeds,  see  Dnios. 
Beoords  .of  title,  see  Bacoaos  and  Bb- 

coRDiNG  Laws, 

Beaaonableness. 

Of  the  time  fixed  In  a  contract  of  ship- 
ment of  live  stock,  for  presentation 
of  claim  for  damages  841 

Of  the  time  fixed  In  a  contract  of  ship- 
ment of  goods  or  live  stock  for  bring- 
ing action  860 

Recall. 

See  IxiTiATivi,  BsraMNDim,  iiro  Ba- 

CALL. 

Rceorda  aad  rtcordiac  Ia«rak 

milng  of  chattel  mortgage,  ace  Cata- 

TBL    MOBTOAOa. 

Filing  of  certificate  by  parties  tran- 
sacting business  under  fictitious  or 
assumed  name,  see  Name. 

The  Torrens  law 


RellKloaa  aootetiea. 

Liability  for  refusing  tlie  sacraaaata 

RemalBdermea. 

See  Lira  Tenants. 

ReaclasloB. 

Of  contract,   see  Cohtback. 

Saeramenta. 

Liability  for  refnslnf 

Sale. 

Eitect    of    provision    ot    contract   that 
buyer  shall  fumlsb  receptacle* 

Sanltr. 

See  iNCOMPaTBNT  PaasoKa. 
L.R.A.1916D. 


14 


874 


874 


780 


Scleafiae  prlaeh»Ies. 

Power  Af  court  to  disregard  teMlnoay 
because  ceatraty  to  scientific  prin- 
ciples 801 

SednctlOB. 

Seduction  «t  divorced  woman  or  wid- 
ow 4S8 

Beateaee. 

For  crime,  aae  CMMihAl  I/AW. 

Servlee. 

Of  process,  see  Wbit  Aim  Paocaaa. 

SkerlC 

Bight  to  break  and  enter  dwelling  to 
serve   dvll   writ   of   process  281 

Stekaeaa. 

Ill  health  aa  defenae  to  actios  for 
breach  of  promise  to  marry  1276 

S»Iit*lnK. 

Of    cause    of   actioo,    see   Actiok   «b 

SOIT. 

state. 

Power  of,  to  determine  location  of 
places  of   amuaement  99 

Statate  ot  traada. 

See   CONTBACTS. 

Statatea. 

Extraterritorial  effect  of,  see  Comflici 
OF  Laws. 

Stoclch  olden. 

See   Corporations. 

SvritclilBir  aerTloa* 

What  conatitutes  455 

Taxe'a. 

Interest  of  other  than  the  owner  of 
the  aoil  in  mtneral  In  situ  as  inde- 
pendent subject  of  taxation  807 

Exemption  from  property  taxation  ot 
property  ot  Toung  Hen's  Christian 
Association  or  Toung  Women's  Chris- 
tian  Association  276 

Extension  of  exemption  to  addition  to, 
or  enlargement  of,  manufacturing 
plant  113 

Time. 

For  suit  against  carrier,  see  CABuaaa. 

Title. 

Abstracts  of,  see  Abstbacts. 

Records  of,  see  Bacoaoa  and  Bbcob»- 

IMO  LAWS. 

Torreas  law. 

See  Records  and  Bbcobdiko  Laws. 

Tvadeiaark. 

Protection  of  public  as  ground  for  la- 
function    against    misuse   of  119 
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Territorial  extent  of  -riglit  In  tTad«- 
mark  or  tradename  used  in  limited 
locality  where  used  b;  anotber  In  a 
different  locality  143 

Tradename. 

Territorial  extent  of  right  In  trade- 
name used  in  limited  locality  wbere 
used  by  another  In  a  different  local- 
ity 148 

Protection  of  public  a*  ground  for  in- 
junction against  misuse  of  119 

Transfer  contpany. 

Liability  of  baggage  transfer  company  1202 

Trespass. 

Bight  to  break  and  enter  dwelling  to 
serve    cItU   writ   of    process  281 

Liability  of  municipal  corporation  foi 
trespass  on  private  property  where 
committed  In  connection  with  streets  1086 

Trial. 

Bxcesalvenesa  of  mdlct,  see  Dam- 
ages. 

Effect  of  statutory  declaration  that 
murder  committed  by  certain  means, 
01  in  commission  of  felony,  siiall  be 
murder  in  first  degree,  upon  right  of 
Jury   to  pass   upon   degree  610 

Trasts. 

Competency,  as  an  attesting  witness  to 
witness  to  will,  of  officer  or  stock- 
holder of  a  corporation  named  as 
trustee  185 

Vsarr. 

Conflict  of  laws  as  to,  see  Comn,iCT  o» 
Laws. 

Vendor  and  parcbasev. 

As  to  deeds,  see  Deicds. 

Bight  of  vendee  to   recover  back  pay- 
ments made  upon  a  contract  for  the 
pnrcbase  of  land  which  does  not  sat- 
isfy the  statute  of  frauds  4U 
UR.A.1916D. 


Venae. 

Validity  of  provision  in  contract  as  to 
place  where  action  may  be  brooght      4M 

When  may  local  venue  be  disregarded 
upon  the  ground  that  an  action  or 
proceeding  is  ancillary  or  tnddeatal  1134 

Verdtet. 

See  Tbiau 

IValver. 

Of  conditions  In  carrier's  contract,  see 

CASBIEB8. 

IVarraate. 

Mandamus  to  compel  Issuance  of  mu- 
nicipal warrant  to  pay  indebtedness     324 

IVldow. 

Seduction   of  458 


IVills. 

Competency,  as  an  attesting  vritness, 
of  officer  or  stockholder  of  a  corpo- 
ration named  as  executor  or  trustee   .185 

Signature  of  witness  to  will  before  tes- 
tator signs  it  1063 

Bight  of  adopting  parent  to  disinherit 
adopted   child  424 

IVttneases. 

To  will,  see  Wills. 

Does  statute  disqualifying  party  as  a 
witness  because  of  death  of  other 
party  apply  to  actions  ex  delicto  811 

IVrtt   and  proeeaa. 

Right  to  break  and  enter  dwelHng  to 
serve  civil  writ  of  procaine  281 

Y.  M.   C.  A. 

Bxemptioo  of  proveHj  •(,  (Mat  tasar 
tioa  STB 
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ABANDONMENT. 

Of  wife,  see  Husband  and  Wife. 

ABATEMENT  AND  KBVIVAIi. 

By  death   1916D,  940 

ABSTRACTS. 

On  appeal 1916D,  1127 

Liability  of  title  abstractor 

1916D,  820,  (Annotated) 

ABrSE. 

Of  passengers,  see  Carriers. 

ABUTTING  OWNERS. 

Compensation  for  taking  rights  of 

1916D,  1074  (Annotated) 

ACCEPTANCE. 

By  purchaser,  see  Sale. 
Of  insurance  policy    191 8D,  238 

ACCESS. 

Nuisance  interfering  with  access  to  store 

1916D,  358 

ACCIDENT. 

Presumption  of  negligence  from,  see  Evi- 
dence. 

ACCIDENT   INSXmANCB. 

See  Insurance. 

ACCOMPLICE. 

Admissibility  in  evidence  of  articles  taken 
from    19161),  690 

ACQUIESCENCE. 

Estoppel  by,  see  Estoppel. 

ACTION  ON  THE  CASE. 

.  See  Qase. 

ACTION  OR  strrr. 

Civil  damage  suits,  see  Intoxicating  Li- 
quors. 
Ximitation  of  actions  or  suits,  see  Limi- 
tation of  Actions.  ^ 
As  to  parties,  see  Parties. 
Venue  of,  sec  Venue. 
I>ue  process  as  to  right  of  action 

191SD,  412 


Provision  in  cMnmerce  contract  that  no  ac- 
tion  shall   be   brought  thereon   in  other 
than  a  specified  court  of  one  of  the  states 
1916D,  691   (Annotated) 
Stipulations   as   to   action   against   carrier 
for  injury  to  goods  transported 

1916D,  335,   (Annotated) 

345,   (Annotated),  1046,   (Annotated) 

Demand  as  condition  precedent  to  right  of 

action   1916D,  462 

Defenses. 

To  action  for  causing  death,  see  Death. 
Defense  of  unconstitutionality  of  statute 

1916D,  550 

Who  may  raise  defense  that  name  of  Mrpo- 

ration  has  been  stricken  from  public  rolls 

1916D,  395 

Splitting;  successive  suits. 

Suit  for  injury  to  passenger;  basing  second 

action  on  different  ground  of  negligence 

1916D,  1164,  (Annotated) 


ACT  OF  GOD. 

Effect  of,  on  carrier's  liability 

1916D,  974,  (Annotated) 
982  (Annotated) 

ADJOINING  OWNERS. 

Choking  space   between   building  with   d^ 
bris  to  injury  of  adjoining  property 

1916D,  764,  (Annotated) 

ADMIRALTY. 

Conflict  of  jurisdiction MldD,  935 

ADMISSIONS. 

In  pleading  .....1916D,  792 

ADOPTION. 

Of  child,  see  Parent  and  Child. 

ADVERSE  POSSESSION. 

Registration    under    Torrens    law    of   title 
gained  by  prescription 

1916D,  3  (Annotated) 
Extent  and  kind  of  possession. . .  .1916D,  3 
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ALIENATION. 

Restraints  upon. 


.1«1«D,  924  (Annotated) 
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AliEENS. 

Effect  of  marriage  to  alien  on  citizenship 
of  woman 1916D,  127,   (Annotated) 

Forbidding  employment  of,  on  public  work 
1916D,  560   (AnnoUted) 

Requiring  employer  of  more  than  five  work- 
ers to  employ  not  less  than  80  per  cent 
of  qualified  electors  6r  natiT*-born  citi*' 
zens 1916D,  545    (Annotated) 

Suit  to  restrain  enforcement  of  anti-alien 
labor  law  as  a  suit  against  the  state 

1916D,  454 

Injunction  against  prosecution  of  employer 
under  anti-alien  labor  law 1916D,  545 

Subjecting  alien  heirs  to  higher  inheritance 
tax  than  domestic  ohm 1916D,  1127 

AI/TERATION  OF  INSTRUBtENTS. 

What  alterations  are  material 

1916D,  528,   (AnnoUted) 

AMBiaVITX. 

In  statute 191ftD,  436 

AMKNDaiBNT. 

Of  pleading,  generally 1916D,  220 

Of  pleading;  effect  on  running  of  limita- 
tions    1916D,  318 

Of  writs  1916D,  220 

AMUSEMENTS. 

As  to  moving  picture  shows,  see  Moving 
Pictures. 

AM1MAI.S. 

See  also  Bloodhounds. 
Liability  for  injuries  by  dog8..1016D,  1032 

APPEAL  AND  ERROR. 

Record  and  case  In  appellate  court. 

When  plea  of  res  judicata  may  be  consid- 
ered as  embodied  in  record 1916D,  220 

Abstracts   191 6D,  1127 

Briefs 191fiD,  1187 

Objections  and  exceptions;  ralslnc 
qnestiioti  in  lower  court. 

Defiaitenese;  sufficiency 1916D,  767 

Presumptions. 

As  to  amendment  of  pleadings.  .1916D,  836 

Discretionary  matters. 

As  to  preliminary  injunction ....  1916D,  136 

Submitting  special  issues  to  jury 

1916D,  144 

Severance  in  proceeding  to  oust  several  in- 
cumbents from  office 191 6D,  1090 

Aa  to  new  trial 1916D,  1178 

Questions  not  raised  below. 

As  to  pleadings. .  .1916D,  836,  (Annotitted) 

Xltrors  waived  or  cured  below. 

As  to  pleadings 1916D,  777 

Review  of  facts. 

Instances  of  excessive  damages,  see  Dam- 
ages. 

Of  verdict  generally 

■'     19160,  618,  1179,  1280 

What  errors  Warrant  reversal. 

As  to  pleadings 19161),  220,  761 

As  to  admitelon  of  evidence 

1916D,  311,  644,  777,  1035 

As  to  exclu8i(»  of  evidence 

1916D,  739,  1176 

As  to  instrtictians  glren 1916D,  519,  590 

L.R.A.1916D. 


Misconduct  of  counsel   19I6D,  395 

Remarks  or  conduct  of  judge. .  .1916D,  590 
Refusal  to  compel  election  betwe«>  counts 

1916D.  46S 
SummcMiing  and  selection  of  jury 

•   1916D,  600 
As  to  findings,  verdict  or  judgment 

1916D,  436 
Judgment. 

Reversal  with  direction  to  enter  judgment 
in  favor  of  other  party 1916D,  1280 

APPLICATION. 

Of  payments,  see  Payment. 

APPOINTMENT. 

Power  of,  see  Powers. 

ARGUMENT. 

Of  counsel,  see  Trial. 

ARIUBST  OF  JVDGMBNT. 

Sufficiency  of  motion  in  arrest  of  judgment 
to  raise  question  of  sufficiency  of  indict- 
ment  , 1916D,  767 

ARSON. 

Corpus  delicti  in  arson 1916D,  1295 

Evjidence  in  prosecution  for 

1916D,  1295,   (Annotated) 

ASSAULT  AND  BATTERY. 

Liability  on  bond  of  marshal  for  assault  by 
deputy 1916D,  278,  (Annotated) 

Injury  through  assault  by  fellow  employee 
as  one  arising  out  of  the  employ^ment 
within  meaning  of  workmen's  compensa- 
tion act 1916D,  968,  070 

ASSIGNMENT. 

Of  negotiable  papers,  see  Bills  and  Notes. 
Act  of  employee  who  has  assigned  his  wages 

in  procuring  them  to  be  paid  to  himself 

as  false  pretenses 

1916D,  267.  (Annotated) 
Assignment  of  proceeds  of  contract  due  and 

to  become  due..l916D,  361,  (Annotated) 
Right  to  contest  validity  of  assignment  by 

corporation  on  ground  that  it  had  ceased 

to  exist  before  assignment 1016D,  395 

ASSOCIATIONS. 

Building  and  loan  associations,  see  Build- 
ing and  Loan  Associations. 

ASSUMPSIT. 

Sufficiency  of  record  on  appeal  in  action  of 
assumpsit  1916D,  220 

Sufficiency  of  declaration  in  action  of 

1916D,  220 

Amendment  of  declaration  in  action  of 

1916D,  220 

Amendment  of  process  iii  action  of 

1916D,  220 

Demand  as  condition  precedent  to  r^t  of 
action  1016D,  462 

Money  paid  or  received. 

Right  of  third  person  to  maintain  action 
for  money  had  and  received  against  agent 
of  corporation.  .1916D,  1039,  (Annotated) 

Right  of  vendee  in  parol  contract  for  sale 
of  land  to  recover  money  voluntarily  paid 
to  vendor..  1016D,  462,  466  (AnnoUted) 
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ASSUMPTION  OF  DBBT;' 

As  consideration  for  conveyance,- see  Mort- 
g«ge. 


f 


ASSrMPTION  OF  BISK. 

By  passenger,  see  Carriers. 

By  servant,  see  Master  and  Servant. 

ATTESTATION. 

Of  wills,  see  Wills. 

ATTOKNEYS. 

Argument  and  conduct  of,  see  Trial. 
Imputing  attorney's  knowledge  to  client 

1016D,  7 

Contract  between  attorney  and  a  proseout* 

ing  witness  to  render   assistance  to  tbe 

prosecuting  attorney  in  a  criminal  case 

1916D,  469,'(AniioUted> 

AlTTOMOBIIiES. 

Driving  at  prohibited  rate  of  Ipeed  aa'vril- 
ful  misconduct  of  empl<^ee  within  mean- 
ing of  workmen's  compensation  act 

1916D,  903 

Contributory  negligence  of  driver  at  rail- 
road crossing. 1916D,  783 

Liability  of  owner  for  negligence  of  his  son 
in  driving  car. 1916D,  filS 

BAD  FAITH. 

Presumptiotf  and  burden  of  proof  as  to 

1916D,  1880 

3AG6A6E.  ' 

In  general,  see  Carriers. 

BAWftKUPTCT. 

W&at  debts  rtieaaed  by  dis(Aarge 

1916D,  113,  (Annotated) 

BANKS. 

Competency  of  stockholder  of  bank  made 
executor  of  will  to  witness  its  exeoafloa 
1916D,  179,  (Annotated) 
Payment  of  checks;  forgery. 
Liability  of  bank  to  holder  of  check 

1916D,  433 

BENEWJTS. 

Estoppel  by' receiving,  see  EstoppeL 


BILLS  AND  NOTES. 

Alteration  of,  see  Alteration  of  Instru- 
ments. 
Presumption  aad  burden  of  proof  as  to 

1916D,  761 
NegotiaMUty. 

Indorsement  on   note   that  on   payment  a 
specified  amount  is  to  be  paid  to  the  in- 

dorser    1916D,   632 

Certainty  as  to  maturity 191 SD,  188(> 

Indorsement  and  transfer. 
Liability  of  indorser 

1916D,'200,  (AnnoUted) 
761,  (Annotated) 
Rights  and  liabilities  of  transferees. 
Who  are  prot^ted  as  bona  fide  purchasers 
1916D,  632,  1280 
Sufficiency  of  evidence  to  overcome  presump- 
tion that  holder  of  note  is  sneh  bona  fide 

1916D,  624 
L.R.A.1910D.    /  8S 


Action  on  note. 

SoSlciency  of  record  on  appeal,  .19100,  820 

Review  of  Verdict  on  ^peal. .  .1916D,  1280 

Reversal  of  judgment 1916D,  1280 

SitiOcieney   of   declaratioii 1916D,  220 

Amendment  of  declaration 1016I>,  220 

Parol  evidence  in  action  on. . . .  .1916D,  632 
Maturity,  extension;  remcutial. 
Bxtenlsion  and  renewal 1916I>,  1280 

BILLS  OF  LADING. 

Rights  and  iiabilitles  of  toanaferees 

1916D,  700 

BLASTING. 

Injnry  to  BNghboring  property  by  concus- 
sion or  vibration 1916D,  101 

BSTect  of  employment  o<  independent  con- 
tractor on  liability  for  injuries 

1916D,  .101 

Measure  of  damages  for  injury  to  property 
by .19161),  101 

Care  in  ascertaining  whether  all  charges  of 
dynupite,  ,had  exploded 1916D,  311 

Organization  of  dummy  corporation  by 
owner  of  quarry  to  which  quarry  is 
leased;  effect  on  liability  for  injury  to 
employee lOlttD,  311 

Assumption  by  employee  of  risks  of 

1916D,  ,811 

Prejudicial  error  in  admission  of  evidence 

;   in  action  for  injury  by 19161),  311 

BLOODHOtWDS. 

Bvidence  as  to  trailing  of  criminal  wHh 

1916D,  1295,  (Annotated) 

BONA  FIDE  PURCHASERS. 

Of  note,  see  Bills  and  Kotes. 

BONDS. 

Of  public  officer. .  .191<6D.  278,  (Annotated) 

BRANDING. 

Of  drugs, 101«D,  164,   (Annotated) 

BREACH  OF  PROMISE. 

Sickness  or  disease  as  defense  to  action  for 
1916D,  1260,  (Annotated) 

BRIEFS. 

On  appeal 19100,1127 


BROKERS. 

Recovery  of  reasonable  value  of  services  ren- 
dered under  contract  void  under  statute 
of  frauds 19100,  892,  ( Annotated ) 

BUILDING  AND  LOAN  ASSOCIA« 
TIONS. 

Fixing  premium  without  eompetitWe'  bid- 
ding           M16D,  746 

(Conflict  of  laws  as  to  rates  of  interest 

1916D,  746,  (Annoteted) 

BUILDING  CONTBAOTOBS. 

.  See  Contractors. 

buhidinos. 

Uens  on,  see  Meehanics'  Liois.  ' 

BURDEN  OF  PROOF. 

See  B}vidence. 
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BUSINESS-^IVIL  DAMAGES. 


BrSINESS. 

Eaiutl  protection  and  privileges  in  regu- 
lation of,  see  Conrtitnttonal  Law. 
Liabilitj  for  injury  to 

1016D,  45S,  (Annotated) 
Rielit  to  recover  for  loss  of,  resulting  from 
aeath  of  cuatomera  from  illness  eaused  by 
nuisance  and  removal  of  others  from  vi- 
cinity    1916D,  358 

CAHCESLATIOS  OF  INSTRUMEaTTS. 

Of  contracts  generally,  see  Contracts. 

CARMACK  AMENDMENT. 

Regulating  rights  and  liabilities  of  carrier 
and  shipper  for  injury  to  livestock  dar- 
ing transportation 1916D,  346 

CARRIERS. 

As  to  bills  of  lading,  see  Bills  of  lAding. 

Who  are  common  carriers. 

Local  carrier  engaged  in  transporting  pas- 
senger and  baggage  from  one  place  to 
another  in  a  city 1918D,  1199 

Abase  of  passenger;  assault. 

By  employee 1918D,  1183 

Injury  to  passengers  generally;  meas- 
nre  ot  care  required. 

Liability  of  owner  of  railroad  for  injuries 
inflicted  on  passenger  by  lessee 

1916D,  614 

Splitting  cause  of  action  for  injury  to  pas- 
senger ; 1916D,  1164,   (Annotated) 

Instructions  in  action  for  injury  to  passen- 
ger   1916D,  144 

Setting  aside  release  by  passenger  for  fraud 

1916D,  144 

Recovery  for  mental  anguish 

igi6D,  1035,  (Annotated) 

Presumption  of  negligence  from  injury  to 
passenger   1916D,  1109 

Condition  of  vehicle  or  place  of  riding 

19ieD,  1109,  (Annotated) 

Contrlbatorjr  negligence  of  passenger; 
assumption  ot  risk. 

Presumption  and  burd«i  of  proof  as  to 

1916D,  1109 

For  failure  to  produce  ticket  which  has 
been  lost 191 6D,  1183,  (Annotated) 

Ejection  of  passenger  or  trespasser. 

For  refusal  to  obey  rule  forbidding  stand- 
ing in  vestibule  1916D,  639,  (Annotated) 

Disabled  or.  incompetent  passenger. 

Duty  to  assist  in  alighting 1916D,  614 

Baj^gage  or  property  of  passenger. 

Liability  of  baggage  transfer  company 

1916D,  1199,  (Annotated) 

Freight  carriers. 

Agreement  to  receive  goods  for  transporta- 
tion at  place  other  than  regularly  desig- 
nated places  for  reception  and  delivery  of 
freight 1916D,  »74 

Transportation  of  Uve.stotdc 1914D,  3iP 

Loss  of,  or  injury  to  property 

1916D,  974,  (Annotated) 
982,  (Annotated) 

Stimulations  as  to  liability;  as  to  time  of 
giving  notice  or  commencing  suit 

1916D,  336,  (AnaotRted)  ! 
346,   (Annotated),  1046,   (Annotated)  1 

L.R.A.1916D. 


Governmental  ocmtrol;  rates;  dis- 
crlmlnatioii. 

As  to  power  of  Interstate  Commerce  Com- 
mission, see  Interstate  Commerce  Com- 
mission. 
Switching  service;  what  constitutes;  charg;e 

for  1916D,  452,   (AnnoUted  ) 

Disoriminatioa  as  to  storage  space  on  wharf 

1916D,  263 

CASE. 

Injury  by  fright,  see  Fright. 
Injury  to  business 

1916D,  456,  (Annotated) 

CAUSE. 

Sufficiency  of  proof  of 1916D,  447 

CERTIFICATION. 

Of  check,  see  Checks. 

CHARACTER. 

Instructions  as  to,  in  criminal  case 

1916D,  690 

CHARITIES. 

Right  of  municipality  to  say  who  may  en- 
gage in  ^aritable  work  dependent  on 
Voluntary  contributions 

1916D,  905,  (Annotated) 
Exemption  of,  from  taxation 

1916D<  272.  (Annotated),  1170 
Lisbilitry  for  damages 1916D,  1029 

CHATTEIi  MORTGAGE. 

Effect  of  filing  mortgage  after  giving  of 
subsequent  mortgage,  but  before  filing  of 
the  latter 1916D,  240,   (AnnoUted v 

Necessity  of  filing  or  reeording.  .1916D,  240 

CHATTELS. 

Mortgage  on,  see  Chattel  Mortgage. 

CHEATING. 
By  means  of  false  pretenses,  see  False 
Pretenses. 

CHECKS. 

What  constitutes  acceptance  or  certification 
of  check 1916D,  433 


CHILDREN. 

Disinheriting, 


Wills. 


CHURCH. 

Prohibittng    operation    of   moving   pictaie 
show  within  certain  distance  of  church 
1916D,  96   (Annotated) 

Holding    graduating    exercises    of    public 
school  in  church 19161),  399 

CITIZENS. 

Abridging  prlvile^  and  immunities  of, 

see  Constitutional  Law. 

CITIZENSHIP. 

Effect  of  marriage  to  alien  on  dtixeaBUp 
of  womaa 1916D,  127  ( Aaaotatad) 

CIVDJ  DAMAGES. 

See  Intoxicating  Liquors. 
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OIiAIMS. 

Against  city,  presentation  of 

1916D,  428,  1079 

OliASSIFICATIOM'. 

By  statute,  see  Constitutional  Law. 

CLASS  liEGISIiATION. 

See  ConstitutioBal  Law. 

COLLATEKAL  ATTACK. 
On  judgment,  see  Judgment. 

coMmr. 

See  Conflict  of  Lawi. 

COMMBRCB. 

State  and  Federal  jpower  generally. 

State  inspection  laws 

1916D,  103   (AnnoUted) 

Power  of  state  in  absence  of  Fedexal  regu- 
latiwi 1916D,  935 

Police  power  of  state 1016D,  193 

Kegnlating  carriers  and  transporta- 
tion. 

Carrier's  liability  for  injury  to  live  stock 
during  transportation;  Carmack  amend- 
ment    191«D,  345 

Regulating,  taxing  and  licensing  sales, 
manufacturing  and  other  business. 

Making  payment  by  interstate  commerce 
drugs  bearing  labels  containing  falsa  and 
fraudulent  statements 1916D,  164 

Taxation  of  subjects  of  conuneroe;  Im- 
port and  export  duties. 

Import  and  export  duties 1916D,  193 

COMMON  IiAW. 

Adoption  from  England 1916D,  201 

COMPRESSED  ATB. 

Injury  to  employee  I^  compressed  air  forced 
into  his  body  by  ooworker 1916D,  968 

CONCUSSION. 

Injury  by  concussion  oansad  by  blasting 

19161),  101 

CONDEMNATION. 

Of  proper^,  see  Sminent  Domain. 

CONDITION. 

Precedent  to  suit,  see  Action  or  Suit. 
Relating  to  real  property,  see  Covenants 
and  Omditions. 
Condition  precedent  to  liability  of  city 

1910D,  428,  1079 
Gift  by  will  upon  condition 1918D,  1194 

CONFLICT  OF  LAWS. 

As  to  conflict  of  authority  between  courts, 

see  Courts. 
As  to  venue  of  action,  see  Venue. 
As  to  contract;  Insurance. 
Workmen's   compensation   act   as   part   of 
contract   of    employment   enforceable   in 

other  jurisdictions 1018D,  837 

Ba^es  of  int^est;  usury 

1916D,  732  (Annotated) 
739  (Annotated),  745  (Annotated) 
Tett^  and  crimes  generally. 
Injury  to  employee;  workmen's  oomp«nsa- 

tion  aot 1916D,  637 

L.R.A.1918D. 


Remedies. 

Enforcement  in  other  state  of  statutory 
rig^t  of  action  for  injury  to  servant  by 
defective  machinery 

1018D.  686  (AnnoUted) 

Enforcement  of  workmen's  compensation  act 
in  other  jurisdiction.. 1916D,  637 

CONSCIKNCK. 

Liberty  of,  see  Constitutional  I<aw. 

CONSEQITENTIAL  INJURIES. 

From  condemnaticm  of  property,  see  Dam- 
ages; Eminent  Domain. 

CONSIDERATION. 

Of  contract,  see  Contracts. 


CONSORTIUM. 

Recovery  for  loss  of. 


.1916D,  188 


CONSPIRACY. 

Liability  for  conspiracy  of  persons  who  pe- 
tition for  revocation  of  license  of  mer- 
chant to  carry  on  business 1918D,  391 

CONSTITUnoNAli  LAW. 

Right  to  trial  by  jury,  see  Jury. 
Provision  against  slavery,  see  Slavery. 

Construction. 

Effect  of  6th  Amendment  to  Federal  Consti- 
tution on  validity  of  workmen's  compen- 
sation act 1916D,  412 

Effect  of  constitutional  provision  for  in- 
dictment of  officer  on  powor  of  legislature 
to  provide  for  ouster 1016D,  961 

Delegation  of  powers.  ' 

Right  of  legislature  to  provide  indirectly  for 
governmental  regulation  which  it  has  an- 
thorily  to  provide 1916D,  913 

To  municipality. .  .1918D,  913  (Annotated) 

lEqual  protection  and  privileges; 
abridging  Immunities  and  privileges. 

Forbidding  employment  of  aliens  on  public 
work  1916D,  650  (Annotated) 

Requiring  employer  of  more  than  five  work- 
era  to  employ  not  less  than  80  per  cent 
of  qualified  electors  or  native-born  citi- 
sens 1918D,  549    (Annotated) 

Workmen's  compensation  act 

1916D,  412,  «28 

Due  process  of  law;  guaranty  of  right 
to  life,  liberty  and  property. 

Workmen's  compensation  acts 

1916D,  412,  1000 

As  to  right  of  action  or  defense 

1916D,  412 

Prima  facie  evidence;   presumptions 

1918D,  412 

Statute  making  contraband  of  commerce 
drugs  which  bear  false  or  fraudulent 
statements  on  padcages  or  labels 

1916D,  184 

Police  power. 

Prohibiting    operation    of   moving   picture 

show  wfthin  certain  distance  of  church 

-     1«18D,  98 

Providing  tvt  testing  of  gasolene  as  to 
gravity  and  stenciliiw  of  gravii^  on  pack- 
age   1918D,  193 
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Freedom  of  speech,  press  and  worabip. 

Right  of  municipality  to  say  who  may  en- 
gage in  charitable  work  dependent  on  vol- 
untary contributions 

igi6D,  905   (Annotated) 
Holding    graduating    exercises    of    public 
school  in  a  church  and  permitting  clergy- 
man to  deliver  nonsectarian  invocation 

1916D,  399 
Natural  rights;   Implied  guaranties. 
Right  of  municipality  to  say  who  may  or 
may  not  engage  in  charitable  work 

l»ieD,  905  (Annotated) 

CONSTRUCTIOX. 

Of  contract,  see  Contracts. 
Of  statute,  see  Statutes. 


CONTEMPT. 

Assault  on  juror  by  witness 

1916D,  1190  (Annotated) 

CONTEST. 

Election  contest,  see  Elections. 

CONTRACTORS. 

Assignment  of  proceeds  of  contract  due  and 
to  become  due  for  furnishing  material 
and  labor  to  building  contractor 

1916D,  361   (Annotated) 

CONTRACTS. 

Conflict  of  laws   as   to,   see  Conflict   of 

Laws. 
As  to  covenants,  see  Covenants  and  Con- 
ditions. 
Power  of  married  woman  to  contract,  see 

Husband  and  Wife. 
By  insane  persons,  see  Incompetent  Per- 
sons. 
As  to  insurance  contract,  see  Insurance, 
As  to  sale  of  personalty,  see  Sales. 
As  to  sale  of  real  property,  see  Vendor 
and  Purchaser. 

Sufficiency  of  proof  of 1916D,  1260 

Assignment  of  proceeds  of  contract  due  and 

to  become  due..  .1916D,  361  (Annotated) 

Implied  agreements. 

Failure    to    return    unopened    package    of 

goods   as   raising   obligation   to   pay   for 

them   1916D,  792 

Consideration. 

Inadequacy  or  failure  of  consideration  as 
ground  for  rescission,  see  infra. 
Meeting  of  minds;  deflnlteness. 
Mistake  as  to  identity  of  seller  of  goods 

1916D,  792  (Annotated) 
Formal  requisites;  statute  of  frauds. 
Remedies  on  contract  which  violates  statute 

of  frauds 1916D,  462  (Annotated) 

466  (Annotated),  892  (Annotated) 
Contract  not  to  be  psformed  within  year 

1916D,  880 
Effect  of  fraud  or  part  performance 

1916D,  486,  880  (Annotated) 
1211  (AnnoUted) 
ConstPitction. 

Effect  of  statemoat  printed  on  margin  of 
stationery  on  which  contract  is  written 
1916D,  1069  (Annotated) 
LJt.A.1916D. 


Effect  of  contract  of  adoption  to  give  child 
other  and  greater  rights  in  property  than 
natural  child  would  possess 

191 6D,  421  (Annotated) 
Validity  and  effect;   public  policy. 
Provision   in   commerci^   contract  that  no 
action  upon  it  shall  be  brought  in  other 
than  a  specified  court  of  one  of  the  states 
1916D,  691   (Annotated) 
Contract  between  attorney  and  a  prosecut- 
ing witness  to  render   assistance   to   the 
prosecuting  attorney  in  a  criminal  case 
1916D,  469    (Annotated) 
Contract  by  director  of  corporation  to  re- 
purchase stock  sold  to  manager  upon  dis- 
continuance of  his  employment 

1916D,  1114  (Annotated) 
Contract   to   use   influence   to   procure   re- 
moval of  postoffice  to  certain  location 

1916D,  722   (Annotated) 
Contract  to  aid  in  securing  the  parole  of  a 

prisoner   WieD,  S76  (Annotated) 

Remedies;   proceeds  of  unlawful  con- 
tract. 
Cancelation  of  lien  on  land  given  to  secure 
payment  of  money  under  void  contract  in 
action    against    assignee   of   contract    at 

suit  of  grantee  of  land . .  .W16D,  722 

Performance. 

Prevention  or  hindrance  by  other  party 

1916D,  728 
Condition  to  performance 

1916D,  728  (Annotated) 
Breach. 

Breach  of  marriage  contract,  see  Breach 
of  Promise. 
Third  person's  right  to  sue  for  breach 

101 6D,  1006 
Rescission ;   cancelation. 
On  ground  of  fraud 

1916D,  377  (Annotated) 
Inadequacy  or  failure  of  consideration 

1016D,  377  (Annotated) 

CONTRIBUTORY  NEGLIGEaJCE. 

See  Negligence. 

CONVICTS. 

Contracting  by  state  of  labor  of  convict 

1916D,  651  (Annotated) 

CORPORATIONS. 

Right  of  stodcholder  of  corporation  made 
executor  of  will  to  act  as  witness  in  its 
execution  1916D,  179   (AnnoUted) 

Consolidation;  transfer  of  franchises 
or  assets. 

Liability  of  transferee 1916D,  1138 

Burden  of  proving  that  xioOTeyanoe  by  one 
corporation  to  another  was  bona  fide  and 
not  a  mere  reorganization.  .1816D,   1138 

Contracts;  ultra  Tires. 

Who  may  question  validity  of  contract 

1916D,  395 

Effect  of  writing  proposal  for  contract  on 
behalf  of  corporation  on  stationery  oon- 
taining  printed  statement  on  margin  UtMt 
all  proposals  are  subject  to  approval  of 
the  executive  ofBcors 

igi6D,  1069   (Ansotwl«4) 

Contract  by  director  to  repurchase  stock 
1916D,  1114  (Annotated) 
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Liabilities. 

For  tort 1916D,  101 

Officers  and  agents. 

Insurance  agents,  see  Insorance. 

Right  of  third  person  to  maintain  action 
for  money  had  and  received  against  of- 
ficer of   corporation 

1916D,  1039  (Annotated) 

Contract  by  director  of  corporation  to  re- 
purchase stock  sold  to  manager  upon  dis- 
continuance of  his  employment 

1»16D,  1114  (Annotated) 

Divl(len<ls. 

Relative  rights  of  life  tenants  and  remain- 
dermen   1916D,  201  (Annotated) 

liiabillty  of  shareholders. 

Proceedings  to  enforce 

1916D,  1129  (Annotated) 


coBPins  DSa/ion. 

In  arson   


.1910D,  1295 


COTENANCY. 

Estoppel  of  one  of  two  cotenants  to  deny 
authority  of  ootenant  to  act  for  him 

101«D,  149 

COUNTIES. 

Taxation  for  purpose  of  compensating  coun- 
ty employees  for  injuries  received  in 
course  of  employment   1916D,  028 

COUNTS. 

Election  between,  see  TriaL 

COUPLERS. 

Negligence  of  master  as  to  ....  191dD,  1042 

COUBTS. 

Contempt  of,  see  Contempt. 

As  to  judges,  see  Judges. 

As  to  venue  of  action,  see  Venue. 

Provision  in  commerce  contract  that  no  ac- 
tion shall  be  brought  thereon  in  other 
than  a  ^ecified  court  of  one  oi  the  states 
1910D,  691   (Annotated) 

Necessity  of  sobmitting  to  eoDunission 
question  of  discrimination  by  interstate 
carrier  as  to  wharf  privileges  before  ap- 
peal to  courts : 1916D,  253 

Relation  to  other  departments  of  gov- 
ernment. 

Review  of  findings  of  workmen's  compensa- 
ticm  commission   1916D,  641 

Power  of  court  to  declare  statute  void 

1916D,  913 

Municipal  matters;  lic^iae 1916D,  246 

Jurisdiction  over  associations,  etc.; 
oonclnslveness  of  decisions  of  their 
tribunals. 

Right  of  member  of  religious  denomination 
to  enforce  his  religious  rights  in  civil 
courts   1916D,  371 

Conflict  of  authority;  relation  of  state 
to  Federal. 

Admiralty  and  maritime  cases;  action  un- 
der  workmen's   oompenaation   act 

19ieD,  935 

COVENANTS  AND  CONDITIONS. 

Condition  in  will I916D,  1194 

C<mdition  subsequent 19161),  924  i 

L.R.A.1916D. 


Restraints  upon   alienation 

1916D,  924   (Annotated) 

Waiver  of  breach  1916D,  924 

Who  may  enforce  19160,  611   (Annotated) 

CRIMINAL  LAW. 

Due  process  in  criminal  matters,  see  Con- 
stitutional Law. 
Grand  jury,  see  Grand  Jury. 
Husband's  abandonment  of  wife  and  fam- 
ily, see  Husband  and  Wife. 
As  to  Sunday  law,  see  Sunday. 
Instructions  in  criminal  case,  see  Trial. 
See    also,    Arson;     Disorderly    Houses; 
False   Pretenses;    Forgery;    Homicide; 
Prostitution ;   Seduction. 
Criminal  UabUtty. 
Intent;  motive;  knowledge 

1916D,  262   (Annotated) 
Insanity;  irresistible  impulse 

1916D,  519   (Annotated),  590 
Procedure;  protection  and  rights  of  ac- 
cused. 

Evidence  in  criminal  case,  see  Evidence. 
Directing  verdict  in  criminal  case 

1916D,  767,  1295  (Annotated) 
Motion  in  arrest  of  judgment  . .  1916D,  766 

Waiver  or  loss  of  right  1916D,  590 

Parole,  reprieve,  pardon. 
Validity  of  contract  to  aid  in  securing  pa- 
role of  prisoner 

1916D,  576   (AnnoUted) 

CROSS-EXAMINATION. 

Of  witnesses,  see  Witnesses. 

CUSTOM. 

Presumption  and  burdoi  of  proof  as  to 

a916D,   974 

Right  of  licensee  on  railroad  track  to  rely 

on  custom   1916D,  702    (Annotated) 

DAMAGES. 

Sales  of  personalty;  warranty. 

Breach  of  warraniy   1916D,  997 

Torts   generally. 

For  aegligenoe  of  title  abstractor 

1916D,  820 

Wrongful  sale  of  liquor 1916D,  940 

Personal  Injuries;   deatii. 
Recovery  under  workmen's  compensation 
act,  see  Workmen's  Compensation. 
For  death  of  husband  and  father 

1916D,  940 
For  death  of  wife.  .1916D,  186  (Annotated) 
Instances  of  amount 

1916D,  644,  940   (Annotated) 
Injury  to  real  property;  nuisance. 
Double  damages  for  the  same  injury 

1916D,  358 

Injiury  by  blasting   1916D,  101 

Nuisances 1916D,  368 

Condemnation  or  d^Nredatlon  In  value 

by  eminent  domain. 
Including  value  of  fixtures  in  award 

1916D,  713 
Cost  of  removal  of  stock  as  element  of  dam- 
ages for  condemnation  of  leasehold 

1916D,  713   (Annotated). 
Mental  anguish. 
Error  in  admiaaioB .  of  evidence  as  to 

1916D,  1036 
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In  case  of  injury  to  passenger 

1916D,  1035  (Annotated) 
Mitigation. 

Burden  of  proving  circumstances  in  miti- 
gation    1916D,  820 

DEATH. 

Measure  of  damages  for,  see  Damages. 
Effect  of  death  on  competency  of  witness 
19161),  810  (Annotated) 

Abatement  of  action  by   19ieD,  940 

Satisfying  judgment  in  favor  of  person  in- 

i'ured  as  bar  to  action  for  his  death  by 
lis  personal  representative  . .  1916D,  121 

DEBTOR  AND  CREDITOR. 

Right  of  creditors  to  set  aside  conveyance 
under  contract  void  under  statute  of 
frauds 1916D,  1211  (Annotated) 

DECLARATIONS. 

£>vidence  of,  see  Evidence. 

DEEDS. 

Covenants   in,   generally,   see   Covenants 
and  Conditions. 

Deed  by  incompetent  person,  see  Incom- 
petent Persons. 
By  Indians 19ieD,  377 

DEFENSES. 

To  action  causing  death,  see  Death. 
In  general,  see  Action  or  Suit. 

DEFINITION. 

House  of  ill  fame 1916D,  707 

Switching  service  1916D,  462   (Annotated) 

DELEGATION  OF  POWER. 
Constitutionality   of,    see   Conttitutional 
Law. 

DELTVERT. 

Of  insurance  poli^ 1918D,  238 

DEMAND. 

As  conditim  precedent  to  right  of  aetitm 

1916D,  4«2 

DEinJRKER. 

In  general,  see  Pleading. 
To  evidence 19MD,  1179 

DEPOSITIONS. 

Overruling  motiMi  to  strike  answer  to  in- 
terrogatoTT  in  deposition  where  portion 
of  it  is  admissible 1916D,  462 

DESERTION. 

Oiminal  liability  tot  desertion  of  wife, 
see  Husband  and  WHe. 

DIRfiCTION  OF  VERDICT. 

See  Trial. 

DISCRETION. 

Review  of,  on  anjieal,  see  AppenI  and  Er- 
ror. 
L.R.A.1916D. 


DISCRIMINATION. 
Unconstitutionality  of,  see  Constitutional 

Law. 
By  carrier,  see  Carriers. 
In  water  rates 

1916D,  431,  991   (Annotated) 

DISEASE. 

As  defense  to  action  for  breaeh  of  promise 
1916D,  1260  (Annotated) 

Effect  of  prior  dinease  on  question  whether 
injury  arose  in  course  of  employment 
within  meaning  of  worlonen's  compensa- 
tion aet  1916D.  1S4 

DISINHERITANCE. 

Of  children  or  heirs,  see  Wills. 

DISORDERLT  HOUSES. 

What  constitutes  house  of  ill  fame 

1916D,  767 
Resorting  to,  for  purpose  of  lewdness 

19iaD.  767 
Punishing  male  person  under  statute  mak- 
ing it  a  crime  to  resort  to,  t<n  purpose  of 
prostitution  1916D,  767 

DISQUALIFICATION. 

Of  judge,  see  Judges. 

DISTRICT  AND  PROSECUTING  AT- 
TORNEXV.     ' 

Contract  between  attorney  and  a  prooeout- 

ing  witness  to  render  assistance  to  the 

prosecuting  attorney  in  a  criminal  case 

1916D,  459  (Annotated) 

DIVORCE  OR  SEPARATION. 

Right  of  action  for  seduction  of  divorced 
woman 1916D,  4S7   (Annotated) 

Effect  of  divorce  on  interest  and  proceeds 
of  insurance  policy 1916]>,  1168 

DIZZINESS. 

Injury  by  fall  oansed  by  dissiness  as  one 
arising  in  course  of  employment  within 
meaning  of  wwkmen's  eompensatioo  aet 

1916D,  154 

DOCUMENTARY  EVIDENCE. 

See  Evidence. 

DOGS. 

See  also  Bloodhounds. 
Liability  for  injury  bgr 1916D,  1033 

DOWER. 

Who  may  enforce  covenant  of  woman  sign- 
ing deed  of  husband's  real  estate  merely 
to  convey  her  dower  interest 

1916D,  611   (Annotated) 

DROWNINO. 

Of  children;  liability  for,  generally 

1916D,  444 

DRUGS  AND  DRUGGIST. 

Misbranding  of  drugs 

19I6D,  164  (Annotated) 

DUE  PROCESS  OF  LAW. 

See  Constitutional  Law. 
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D1TMMT   CORPORATION. 

Organization  of,  by  owner  <A  quarry,  to 
which  quarry,  is  licensed;  effect  on  lia- 
bili'^  for  injury  to  employee  I916D,  311 

DITTIES. 

Import  and  export  duties  M  regulations  of 
commerce   1916D,  193 


EASKMENTS. 
Permanency  of  «aaeinent 


.UldD,  7 


EJECTION. 

Of  passengo',  see  OMTien. 

EliECTION. 
Between  counts,  see  TriaL 

EIjECTIONS. 
Quallfioktlons  of  -voters. 

Effect  of  woman's  marriage  to  alien  to  de- 
stroy her  right  to  suffrage  .  ..1916D,  127 
Contests. 
Contest  of  quo  warranto  1916D,  672 

EliECTRICITT. 

Electric    lij^ts,    generally,    see    Electrie 
Lights. 

Municipal  liability   1916D,  1064 

Master's  duty  as  to  electrical  uses  and  ap- 
pliances     1916D,  962 

EliECTRIC  lilGHTS. 

Right  of  company  supplying  electricity  to 
sever  wires  in  case  of  fire 

1916D,  447  (Annotated) 

EMINENT  DOMAIN. 

Cross-examination  to  discredit  witness  as 
to  value  of  property  in  eminent  domain 
ease  ...: 1916D,  1076 

Right  to  omnpensatlon. 

As  to  measure  of  damages,  see  Damages. 

Effect  of  provision  against  taking  private 
property  for  pvdilic  use  on  viSidity  of 
workmen's  compensation  law  1916D,  412 

Taking  rights  of  abutting  owner 

1916D,  1074  (Annotated) 

Right  of  one  having  interest  by  entirety  in 
property  condemned  to  compensation  for 
consequential  injuries  to  adjoining  tract 
owned  by  him  individually  . .  .1916D,  259 

EMPIiOVKES. 

In  general,  see  Master  and  Servant. 

ENCCMBRANOBS. 

Conveyaaee  of  property  subject  to,  see 

Mortgage. 

EQVAI/  PROTBOTION  AND  PRIVI- 
liEOES. 

See  Constitutimal  Law. 

EQITITT. 

As  to  injunction,  see  Injimction. 
Coming  into  eqni^  with  clean  hands 

1916D,  116 

ESTOPPEL. 

Of  municipality. 

By '  laches,  aequieseenee,  or  recognition 

1916D,  991 
L.R.A.1916D. 


Equitable  estoppel  generally. 

Of  carrier  to  insist  tiiat  right  to  sue  for 
injury  to  properly  has  been  lost  by  lapse 
of  time  1916D,  1046 

By  oonduct,  request  or  admissions 
generally. 

Estoppel  of  carrier  to  deny  liabilily  to  pur- 
chaser of  draft  with  forged  bill  of  lading 
attached   1916D,  709 

By  admissions  in  pleadings 1916D,  792 

By  laches,  sUenoe  or  acqulesoence. 
Of  municipality,  see  supra. 

Of  one  of  two  cotenants  to  deny  authoriiy 
of  other  eotenant  to  bind  him  1916D,  149 

By  Inoonslstency  In  acta,  claims,  etc. 

Estoppel  of  one  oontraoting  to  indemnify 
employer  against  loss  by  accident  to  em- 
ployees to  insist  upon  prepajrment  of 
judgment  as  condition  to  his  own  lia- 
bUity  19ieD,  396 

By  receiving  benefits. 

Acceptance  of  sum  representing  illusorv  ap- 
pointment by  will  as  estopping  bene- 
ficiary from  contesting  validity  of  will 
because  of  failure  properly  to  exercise 
the  power 19ieD,  493 

EVIDENCE. 

Reversible  error  in  admission  or  exolu- 
sion  of,  see  Appeal  and  Error. 

Demurrer  to 1916D,  1176 

Ifew  trial  for  newly  discovered  evidence 

1916D,  519 
Presumptions  and  burden  of  proof. 

SUtute  as  to  1916D,  412 

Validity  of  statute 1916D,  412 

Custom  or  usage 191 6D,  974 

Good  faith  1916D,  1138 

Intent    1916D,   739 

Knowledge;  bona  fides 1916D,  1280 

Malice  1918D,  391 

As  to  negligence  in  case  of  injury  to  pas- 
senger    1916D,  1109 

Negligence  causing  loss  of,  or  injury  to, 
goods  during  transportation  . .  1916D,  974 

Contributory  negligence 1916D,  1109 

Possession  of  note  payable  jointly  to  the 
maker  and  another  as  presumptively  pos- 
session of  both  the  payees 1916D,  761 

Forgery  of  signature  to  will 1916D,  635 

Burden  of  proving  circumstances  in  mitiga- 
tion of  damages  1916D,  820 

Documentary. 

Sufficiency  of  identification 1916D,  457 

Letters  1916D,  371,  457 

DemonstratlTe;  artloles  and  things. 
Articles  taken  from  accomplice  1916D,  590 
Parol  and  extrinsic  evidence  concern- 
ing writings. 
Prior  and  collateral  parol  agreements 

1916D,  632 
To  show  alteration  of  a  judgment  record 

1916D,  820 
Opinions  and  conclusions. 
As  to  testamentary  capacity  . . .  .1916D,  179 
Hearsay;  declaration;  res  gestse. 
Acts  and  declarations  of  agent  or  represent- 
ative   1916D,  311 

Party's  own  acts  and  declarations  in  crimi- 
nal cases 1916D,  1296 

Relevancy  and  materiality.' 

As  to  damages 1916D,  1036 
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EXAMINATION— GOOD  FAITH. 


Intent;   purpose   1916D,  311 

Knowledge ;  notice 191dD,  1032 

Trailing  with  bloodhounds 

1016D,  1296  (Annotated) 
In   action  against  physician  on   charge  of 
obtaining  fee  upon  assurance  that  an  in- 
curable disease  can  be  cured  .  .IQIGD,  436 
Welfbt;  effect;  snfBciency. 

Instructions  as  to  19ieD,  144 

Bight  of  court  to  disregard  evidence  because 
contrary  to  scientific  principles 

1916D,  300   (Annotated) 
Sufficiency    of    evidence    to    overcome    pre- 
sumption that  holder  of  note  is  such  bona 

fide  and  for  value 1916D,  624 

SufBciency  of  proof  of  express  contract 

1916D,  1260 

Identity  of  dog 1916D,  1032 

Negligence  in  selling  unfit  food  1916D,  1006 

Contributory  negligence  1916D,  447 

Proximate  cause  1016D,  447 

Admissibility  under  pleading. 

As  to  negligence 1916D,  644 

EXAMINATION. 

Of  witnesses,  see  Witnesses. 

EXECUTION. 

Of  wills,  see  Wills. 
Representative  of  deceased  wife  as  neces- 
sary party  to  proceeding  to  subject  en- 
tirety estate  to  execution  . . .  .1916D,  113 

EXECUTORS       AND       ADMINISTRA- 
TORS. 

Stockholder  of  bank  made  executor  of  will 
as  subscribing  witness  to  its  execution 
1916D,  179   (Annotated) 

EXEMPTIONS. 

From  taxs.tion,  see  Taxes. 

EXPLOSIONS  AND  EXPLOSIVES. 

Explosion  of  gas  1916D,  1138 

EXPORTS. 

State  inspection  law  as  violation  of  pro- 
vision i^inst  import  or  export  duties 

1916D,  193 

EXTENSION. 

Of  note,  see  Bills  and  Notes. 

FALSE  PRETENSES. 

Of  employee  who  has  assigned  his  wages, 

in  procuring  them  to  be  paid  to  himself 

1916D,  (Annotated) 

FEDERAL  COURTS. 

See  Courts. 

FERRIES. 

Public  necessity  for  third  ferry  1916D,  828 

FICTITIOUS  NAME. 

What  constitutes  adoption  of,  by  firm 

191 6D,  352   (Annotated) 

FILING. 

I     Of  chattel   mortgag«,  see  Chattel  Mort- 

L.R.A.1916D. 


FIREARMS. 

K^ligenoe  in  use  of 1916D,  1179 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Right  of  company  supplying  electricity  to 
sever  wires  in  case  of  fire 

1916D,  447   (Annotated) 

FIXTURES. 

Including  value  at,  in  award  for  condemna- 
tion of  fToperty  1916D,  713 

FLOOD. 

Liability  of  carrier  for  loss  of  goods  by 

1916D,  974   (Annotated) 
982   (Annotated) 

FOOD. 

Liability  of  seller  for  injury  to  craisumer 
by  unfit  condition  of 1916D,  1006 

FORGERY. 

Fact  that  purported  signature  of  a  man  to 
a  will  is  exactly  like  a  grenuine  signature 
as  evidence  of  forgery 1916D,  631 

FRAUD  AND  DECEIT. 

As  to  false  pretenses,  see  False  Pretenses. 
Collateral  attack  on  judgment  for 

1916D,  1,  4 
Rescission  of  contract  for 

1916D,  377   (Annotated) 
Setting  aside  release  because  of  1916D,  144 

FRAUDS,   STATUTE  OF. 
See  Contracts. 

FREEDOM  OF  SPEECH  AND  PRESS. 

See  Constitutional  Law. 

FREEDOM  OF  WORSHIP. 

See  Constitutional  Law, 

FRIGHT. 

Recovery  for  injuries  from  fright  due  to 
defendant's  wUful  and  malicious  acts 

1916D,  614 

GARNISHMENT. 

Validity  of  assignmoit  as  against  later  gar- 
nishment    1916D,  3ei 


GAS. 

Explosions 


.191CD,  1138 


GASOLENE. 

Providing  for  testing  of  gasolene  as  to 
gravity  and  stenciling  of  gravity  on  pack- 
age   1916D.  193 

State  laws  as  to  inspection  of,  as  interfer- 
ence with  interstate  cmnmerce 

1916D,  193  (Annotated) 

GIFT. 

Of  public  money,  see  Public  Moneys. 

GOOD   FAITH. 

Presumption  and  burden  of  proof  as  to 

1916D,   1138 
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GRAXD   JURY. 

Effect  on  indictment  of  presence  in  grand 

i'ury  room  of  stenographer  not  authorized 
ly  statute 1016b,  1118  (Annotated) 

GtTAKAXTY    INSUBANCE. 

In  {T>ne:'al,  sco  Insurance. 

GUN. 

hV  ;:?nce  in  use  of 1916D,  1179 

HEADIjIWHT.   . 

Absence  oi,  on  engine .■. . .  .1916D,  702 

HBiARSAY. 

Evidence  of,  see  Evidence. 

KEIRS. 

Disinheriting,  see  Wills. 

HIGHWAYS. 

Liability  for  injury  due  to  negligent  driv- 
ing, see  Negligence. 
Injury   by    trains   at   crossing,   see   Rail- 
roads. 

License  of  vehicles  on 19l6D,  246 

Fixing'  or  changing  g^ade  of  street 

1916D,  1074  (Annotated) 

homicide:. 

Quashinjj  of  indictment  1916D,  590 

Instructions  in  prosecution  for 

191 8D,  519,  590 
Evidence  in  prosecution  for  ...  .1916D,  590 
Defense  of  insanitv  or  irresistible  impulse 
lOlSD,  619   (Annotated),  590 


HOSPITALS. 

Inability  for  -damages 


.1916D,  1029 


HOUSE  OF  ILL  FAME. 

See  Disorderly  Houses. 

HUSBAXD  AND  WIFE. 

As  to  breach  of  promise,  see  Breach  of 

Promise. 
As  to  doww,  see  Dower. 

Measure  of  damages  recoverable  for  death 
of  wife  1916D,  186  (Annotated) 

Rights  and  liabttitles  of  wife  generally. 

Liability  of  married  woman  as  member  of 
partnership;  power  of  partner  or  agent 
to  bind  her  separate  property 

1916D,  1230  (Annotated) 

Property  rights. 
As  to  dower,  see  Dower. 

Wife's  right  in  insurance  on  huband's  life; 
effect  of  divorce  1916D,  1168 

Lien  of  judgment  on  estate  by  entireties 

1916D,  113 

Effect  of  discharge  of  husband  in  bank- 
ruptcy on  execution  upon  judgibent  which 
is  a  valid  lien  on  entirety  estate  at  time 
bankruptcy  proceedings  are  instituted 

1916D,  118 

Right  of  one  having  interest  by  entirety  in 
property  condemned  to  compensatibn  for 
consequential  injuries  to  adjoining  tract 
owned  by  him  individually   ..1916D,  259 

Convevance  of  separate  property  by  Indian 
wife 1916D,  377 

L.R.A.1916D. 


Abandonment  of  wife. 

Man's  ability  to  earn  money  by  working  at 
trade  as  means"  within  statute  requir- 
ing him  to  support  his  family  according 
to  his  means  1916D,  441 

IDENTITY. 

Identification  of  letters  sought  to  be  intrci- 
duced  in  evidence   1916D,  457 

Effect  of  mistake  as  to  identity  of  party  to 
contract 1016D,  792   (Annotated) 

Sufficiency  of  proof  of 1916D,  1632 

ILL  FAME. 

Houses  of,  see  Disorderly  Houses. 

IMPLIED  AGREEMENTS. 

See  Contracts. 

IMPORTS. 

State  inspection  law  as  violation  of  provi- 
sion against  import  and  export  duties 

1816D,  193 

IMPUTED  NOTICE. 

See  Notice. 

INCOMPETENT  PERSONS. 

As  to  married  woman,  see  Husband  and 

Wife. 
Indians,  see  Indians.- 
Testamentary  capacity,  see  Wills. 
Competency  to  commit  crime 

1916D,  519   (AnnoUted),  590 
Right  of  heirs  to  defeat  deed  executed  be- 
fore inquisition  found   1916D,  924 

INCONSISTENCY. 

Estoppel  by,  see  Estoppel. 

INDEMNITY  INSURANCE. 

See  Insurance.  , 

INDEPENDENT    CONTRACTORS. 

Liability  for  acts  of,  see  Master  and  Serv 
ant. 
Master's  liability  for  injury  to  servants  of 

1916D,  836 

INDIANS. 

Deed  by  Creek  freedman  under  eighteen 
years  of  age  who  is  a  married  woman 

1916D,  377 

INDICTMENT,  ETC. 

Matters  as  to  grand  jury,  see  Grand 
Jury. 

Sufficiency  of  motion  to  raise  question  of 
sufficiency  of  indictment 1916D,  767 

Directing  acquittal  for  insufficiency  of  in- 
dictment     1916D,   767 

Quashing  for  failure  of  committing  ma^s- 
trate  to  reduce  testimony  against  accused 
to  writing   1916D,  590 

INDORSEMENT. 

Of  bill  or  note,  see  Bills  and  Notes. 

INDUSTRIAL  INSURANCE. 

See  Workmen's  Compensation. 
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INFANTS-JUDGMENT. 


INFANTS. 

Power  to  consent  to  conducting  of  liquor 
buBiness  in  close  proximity  to  property 
19160,  816  (Avnotated) 

INITIATITS!,  KEFERENOUM  AND 
RKCAIiL. 

Rec«U  petition  against  several  officers  joint- 
ly   1916D.  1097    (Annotated) 

Effect  on  statutory  provision  for  ouster  ot 
officers  of  subsequent  statute  providing 
for  recaU 1916D,  1090  (Annotated) 

INJUNCTION. 

Against  nuisance,  see  Nuisance. 

Review  on  appeal  of  discretion  as  to 

1916D,  136 

Against  legal  proceedings. 

Criminal  proceedings 1916D,  646 

As  to  trademarks,  tradenames  and  imi- 
tations. 

Bight  of  publishing  house  which  has  agreed 
with  other  house  that  encyclopedia  shall 
be-  represented  to  public  as  work  of  first 
house,  to  enjoin  use  of  its  name  by  the 
other  upon  termination  of  the  agreement 

1918D,  116 

Basis  of  suit  to  enjoin  use  of  complainant's 
name;  fraudulent  conduct  resulting  in 
damage  to  complainant  as  necessary  ele- 
ment   1916D,  116  (Annotated) 

Trademarks  ....   1916D,  186   (Annotated) 

INSANITY. 

See  Inoompetent  Persons. 

INSPECTION. 

Inspection  laws  as  regulation  of  commerce 
1916D,  193   (Annotated) 

INSTRUCTIONS. 

In  general,  see  TriaL 

INSURANCE. 

Industrial  insurance,  see  Workmen's  Com- 
pensation. 
Venue  of  action  to  enforce  statutory  liabil- 
ity of  stock  and  bondholders 

1916D,  1129  (Annotated) 

Officers  and  agente. 

Liability  of  company  for  negligence  of  agent 
in  failing  to  forward  application  and 
premium  so  that  property  is  destroyed 
without   insurance    1916D,   238 

The  policy  or  oootract  generally. 

Delivery  and  acceptance  of  policy 

19ieD,  238 

Risks  and  canses  of  loss,  Injury  or 
death.' 

Accidental  injuries  generally  . .  rai6D,  636 

External,  violent  and  accidental  means 

1916D,  1176 

EMent  of  Injury  or  loss;  of  recovery. 

Classification  of  risks  in  accident  insurance 
policy igieD,   1176 

Interest  in  proceeds. 

Bill  of  interpleader  to  determine  conflict- 
ing claims  ; 1916D,  1168 

Effect  of  divorce 1916D,  1168 

Guaranty  polidea.  .  , 

Employers'  liability 1916D,  396,  1027 

L.R.A.1916D. 


INTENT. 

As  element  of  crime 

1916D,  262  (Annotated) 
Presumption  and  burden  of  proof  as  to 

1916D,  739 
Evidence  as  to  generally 1916D,  311 

INTEREST. 

Conflict  of  laws  as  to 

1916D,  732   (Annotated) 
739  (Annotated),  745  Annotated) 

INTERPIiEADER. 

Filing  of  bill  to  determine  conflicting  claims 
to  insurance 1916D,  IIM 

INTERROGATORIES. 

On  trial,  see  Trial. 

INTERSTATE   COMMERCE. 

See  Commerce. 

INTERSTATE  COMMERCE  COMMIS- 
SION. 

Necessity  of  submitting  to  commission  ques- 
tion M  discrimination  by  interstate  car- 
rier before  appeal  to  courts  . .  1916D,  2S3 

INTOXICATING  lilQUOBS. 
Prohtbitton  and  regulation. 

Removal  of  mayor  for  refusal  to  execute 
state  prohibitory  liquor  law.  .1916D,  1090 

Provisions  as  to  licenses;  application  to 
sale  of  stock  of  liquors  in  bulk 

191 6D,  1009  (Annotated) 

Unlawful  sales;  offenses  and  proceed- 
ings. 

Effect  of  honest  belief  in  nonintoxicating 
character  of  liquor  sold 

1916D,  262   (Annotated) 

Prohibited  places  of  sale 

1916D,  816  (Annotated) 

Civil  remedies. 

Civil  damages  for  death  of  person  to  whom 
liquor  is  sold    1916D,  940 

JITNEYS. 

Interference  by  courts  with  power  of  ^ty 

to  regulate 1916D,  246 

Licenses  for  operation  of   ....   1916D,  246 

JOINDER. 

Of  parties,  see  Parties. 

JOINT  DEBTORS  AND  CREDITORS. 

Joint  liability  of  gas  company  and  consumer 
for  injury  by  explosion  of  gas  1916D,  1138 

JUDGES. 

Remarks  or  conduct  of,  see  Trial. 
Disqualification  by  previous  connection  with 
case    1916D,   1000 

JUDGMENT. 

Motion  in  arrest  of 1916D,  767 

Form  and  substance. 

Xon  obstante  veredicto   i 1916D,  614 

Effect  and  conclnslTeness  of;  generally. 
Error  in  refusing  to  permit  defendant  to 

file  plea  of  res  judicata 1916D,  220 

When  plea  of  res  judicata  is  sufficiently  sb- 

bodied  in  record  on  appeal  . .  1916D,  220 
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collateral  attack. 

Vox  laek  of  jurisdiction 1016D,  4,  7 

Tot  fraud  1916D,  1,  4 

Tniat  matters  concluded. 
Oonclusivcneas  of  decree  of  probate  court 
as  to  devolution  of  property    1916D,  421 
As  to  parties. 
Peraong  not  parties  or  notified 

1916D.  4,  7  (Aaaotated) 
Tbe  lien. 
Effect  of  diacharge  in  bankn^tey  on 

1916D,  lis 

On  what  property 1916D,  118 

Priority 1916D,  Ml  (Annotated) 

jrUDIOIAIj   SAI/B. 
For  taxes,  see  Taxes. 

JUBT. 

As  to  grand    jtiry,  see  Grand  Jury. 
Assault  on  juror  as  contempt 

19ieD,  1190  (AnnoUted) 
Right  to  trial  by. 
In  proceedings  to  oust  officer     1916D,  1090 

Loss  or  waiver  of  right 19161),  412 

Impaneling;    selection;    competency. 

Prejudicial  error  in 1916D,  690 

Qnaliflcation ;  competency  ....  1916D,  820 

KNOWIiBDGE. 

As  element  of  crime 

1916D,  262  (AnnoUted) 


liACHBS. 

Estoppel  by. 


Estoppd. 


liANDIiORD   AND   TEXANT. 

Lease  of  railroad,  see  Railroads. 
Liability  of  landlord  for  injury  to  servant 

of  tenant  1916D,  311,  1220 

liAW  OF  PLAGE. 

See  Conflict  of  Laws. 

XtEASE. 
Of  railroad,  see  Bailrosds. 

CBGISLATITKE. 

Delegation  of  power  by,  see  Constitutional 

Law. 
Relation  of  courts  to,  see  Courts. 


XSETTERS. 

Admissibility  in  svidenoe 


1916D,  S71,  467 


LEWDNESS. 

As  to  disorderly  bouses,  see  Disorderly 
Houses. 

LIBEL  AND  SLANDER. 

What  actionable. 

Act  of  clergyman  in  refusing  sacraments 

1916D,  371    (Annotated) 

Service  letter   issued   to   former :  employee 

stating  reason  for  discbargs  1916D,  687 

LIBERTT. 

Guaranty  of  ri^t  to,  see  Oosatitiitional 
Law. 
L.R.A.1916D. 


LICENSE. 

From  public ;  of  right  to  do  bnainess. 

Authority  sf  courts  to  review  grant  or  re- 
fusal of   191SD,  246 

Power  of  municipality  to  refuse  license  for 
moving  picture  ahow  within  200  feet  of 
church  1916D,  96   (Annotated) 

For  vehicles  1916D,  246 

Bevocation 1916D,  391,  426 

LICENSEE. 

Injury  to  licensee  on  railroad  track 

1916D,  702  (Annotated) 

LIENS. 

Of  judgment,  see  Judgment, 
Of  medianic  or  materialman,  see  Me- 
chanics' liens. 
Cancelation  of  lien  on  land  given  to  secure 
payment  of  money  under  void  contract, 
in  action  against  aasignee  of  contract  at 
suit  of  grantee  of  land  ....  1916D,  722 

LIFE  INSURANCE. 

See  Insurance. 

LIFE  TENANTS. 
Rights  in  stock  dividends 

1916D,  201  (Annotated) 

LIGHT. 

As  to  electric  light,  see  Electrie  Lights. 

LIMITATION   OF  ACTIONS. 

Adverse  possession,  see  Adverse  Fosses- 
sion. 
When  statute  runs. 
Against  claim  for  services  rendered  under 

contract   1916D.  1260 

Interrnptlon    of    statute;    removal    ot 

bar. 
By  suit;  amendments  .^. 1918D,  316 

LIMITATION  OF  LIABHiIXT. 

As  to  freight,  see  Carriers. 

LOAN  ASSOCIATIONS. 

See  Building  and  Loan  Associatioiis. 

MALICE. 

Presumption  and  burden  of  proof  as  to 

1918D,  391 

MALPRACTICE. 

See  PhysiclaiiB  and  Surgeons. 

MANDAMtrS. 

To  compel  mayor  to  countersign  a  warrant 
for  purchase  price  of  land  sold  to  city 
1916D,  321  (Annotated) 

To  prevent  holding  of  graduating  exercises 
of  public  school  in  church  i . .  .1916D,  399 

MANtJPACTVRlUG. 

Exemption  from  taxation  of  manufacturing 
companies 1916D,  108   (Annotated) 

MARRIAGE. 

Breach  of. promise  to  marry,  see  Breach 
of  Promise. 
CV>nditioa  in  will  against 1916D,  1194 
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MARRIED  WOMAN— MITIGATION. 


MARRIED  WOMAN. 

In  general,  see  Husband  and  Wile. 

MARSHAIi. 

Liability  on  bond  for  assault  by  deputy 
1916D,  278    (Annotated) 

M ARSHAIiING  ASSETS. 

Effect  of  fact  that  wife  had  other  property 
on  right  to  levy  execution  on  judgment 
which  was  a  lien  on  estate  by  entirety, 
upon  that  estate  after  it  has  passed  to 
husband  by  death  of  wife 1016D,  113 

MASTER  AND  SERVANT. 

Equal    protection    and    privileges    as    to 
employees,  see  Constitutional  Law. 

Taxation  for  purpose  of  compensating  coun- 
ty employees  for  injuries  received  in 
course  of  employment    ....    1916D,  628 

Proof  of  declarations  of  servant  or  repre- 
sentative        1916D,  311 

Rights  and  relation  g:enerally. 

Right  of  employer  to  earnings  of  its  man- 
ager in  outside  work 

1916D,  777   (Annotated) 

Forbidding  employer  of  more  than  five 
workers  to  employ  more  than  20  per 
cent  of  aliens  ..  1916D,  545  (Annotated) 

Injunction  against  prosecution  of  employer 
under  anti-alien  labor  law   . .  1916D,  646 

When  relation  exists. 

For  purpose  of  holding  master  liable  for 
servant's  act  19ieD,  618 

For  purpose  of  fixing  master's  libility  to 
servant    1916D,    311 

Compensation;  wages. 

Act  of  employee  who  has  assigned  his  wages 
in  procuring  them  to  be  paid  to  himself 
as  false  pretenses 

1916D,  267   (Annotated) 

Discharge.  , 

Libel  of  servant  by  service  letter  stating 
reasons  for  discharge    . .  1916D,  687 

Injury  to  servant;  master's  duty  gen- 
erally. 

When  relation  exists,  see  supra. 
As  to  workmen's  compensation,  see  Work- 
men's Compensation. 

Insurance   against   master's   liability 

1916D,  396,  1027 

Proximate  cause  of  injury  to  servant 

191 6D,   311,   1064 

Amending  complaint  in   action   for   injury 
to  employee  so  as  to  bring  suit  within 
>     Federu  employers'  liability  act 

1916D,  316 

Safety  as  to  place  and  appliances. 

Electrical  uses  and  appliances  . .  1916D,  062 

Enforcement  in  other  state  of  statutory 
right  of  action  for  injury  to  servant  by 
defective  machinery 

1916D,  686   (Annotated) 

Defective  coupling  on  car 1916D,  1042 

Inspection;  care  in  ascertaining  whether 
all    charges    of    dynamite    had    exploded 

1916D,   311 

liiabllity  to  volunteers  and  servants  of 
third  person. 

To  servant  of  tenant 1916D,  311,  1220 

To  servants  of  independent  contractor 

1916D,   836 

L.R.A.1916D. 


Assumption  of  risk. 

Question   for  jury  as  to    1916D,   1042 

Dangers  obvious  and  incidental  to  work 

1916D,  963 

Dangerous  place  of  work,  blasting 

1916D,    311 

By  employee  in  round  house  of  danger  of 
being  caught  between  post  and  engine  so 
much  wider  than  those  he  had  been  work- 
ing on  as  to  make  space  between  it  and 
post  dangerous  1916D,  1206  (Annotated) 

Compliance  with  commands 191 6D,  445 

Contributory  negligence. 

As  question  for  jury 1916D,  962,  1042 

Hitting  mule  with  whip  while  standing 
near  its  heels 1916D,  122» 

Obeying  command   1916D,  445 

Feliow   servants   and   their  negligence. 

Who  are  fellow  servants  . .  1916D,  406,  836 

liiability  of  master  for  acts  of  servant 
or  Independent  contractor. 
When  relation  exists,  see  supra. 

Liability  of  charitable  institutions 

1916D,  1029 

Scope  of  employment   1916D,  836 

Assault   by   employee  on   coemployec 

1916D,    968,    970 

For  Qegligence  of  independent  contractor 

1916D,    101 

MATERIALMEN. 

Liens  of,  see  Mechanics'  Liens. 

MAYOR. 

Mandamus  to   1916D,   321 

Removal  of,  for  refusal  to  execute  state 
prohibitory  liquor  law    1916D,  1090 

MECHANICS'  lilENS. 

Application  by  materialman  of  payments 
made  by  building  contractor  1916D,  1247 

MEMORANDUM. 

On  note  as  material  alteration 

1916D,  628   (Annotated) 

MENTAL  ANGUISH. 

Damages  for,  see  Damages. 

MINES. 

Injury  to  employee  in,  see  Master  and 
Servant. 
Assessing  mineral  interest  separately  from 
the  ipterest  in  the  surface 

1916D,  304  (Annotated) 
Right  of  purchaser  at  taix  sale  to  minerals 
owned  separately  from  surfaoe 

19ieD,   304 
Partition  of  oil  lands 

1916D,  1147  (Annotated) 

MISBRANDINO. 

Of  drugs 1916D,  164  (Annotated) 

MISTAKE. 

Effect  of  mistake  as  to  identity  of  party 
to  contract 1916D,  792  (Annotated) 

MITIiQATION. 

Of  damages,  see  Damages. 
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MONEY  HAO  AND  RECEIVBD. 

See  Assumpsit. 

MORTGAGE. 

As  to  chattel  mortgage,  see  Chattel  Mort- 
gage. 
Vendee   ot   mortgacor;    assumptloiii   <^ 

debt. 
Estoppel  of  one  6t  two  graateca  to  <leny  au- 
thority of  his  cMrantee  to  assume  mort- 
gage '. 1916D,  149 

Grantee's  liability  to  mortgagee 

IMOD,  140  (Annotaited) 

MOTIONS  AND  OKDVSBLS. 

Motions  in  criminal  cases  generally,  see 
Criminal  Law. 
In   arrest  of  judgment    1916D,   747 

MOTOR  VEHIOIiES. 

See  also  Automobiles;  Jitneys. 
Interference  by  courts  with  power  of  city 
to  regulate 1916D,  24« 

MOVING  PICTURES. 

Prohibiting    operation    of    aioving   pieturs 

show  within  certaan  distance  of  church 

191 6D,  95   (Annotated) 

MXTNlCIPAIi  CORPORATIONS. 

Judicial    power   of   review   in   municipal 

matters,  see  Courts. 
Estoppel  of,  see  Estoppel. 
Mandamus  to  mimleipal  officers,  see  Man- 

dsmus. 
Supply  of  water  by  municipality  to  its 
inhabitants,  see  Waters. 
Powers  and  duties  generally. 
Power  as   to  licenses,  see  License. 

Legislative  control  over    lOlOD,  91S 

Delegation  of  power  to  city 

1916D,  913   (Annotated) 
Empowering    municipality    to    create    and 
abolish  its  own  municipal  officers  and  to 
define  the  powers  and  duties  of  the  in- 
cumbents       1916D,  913 

Right  of  municipality  to  say  who  mi^  en- 
gage in  charitable  work  dependent  on 
voluntary  contributions 

1916D,  905  (Annoteted) 
Power  of  municipality  to  grant  to  individ- 
uals exclusive  rij^t  to  operate  refresh- 
ment stand  in  park  and  to  rent  boats, 

etc 1916D,  491 

Right  to  maintain  suit  to  abate  nuisance 

1916D,  1016  (Annotated) 
Ordinances. 

Empowering  nnnicipality  to  pass  ordi- 
nances as  delegation  of  legislative  au- 
thority      1916D,  913 

Police  power  as  to  stables 1916D,  683 

Liability  for  damages. 

For  injury  by  electric  wire   ..1916D,  1064 

For  trespass  by  officers  or  agents 

1916D,  1079  (Annotated) 
Injury  from  defective  condition  of  floor  of 
pest  house  to  one  confined  therein 

19ieD,  626 
L<4l>ilitv  for  maintaining  nuisance 

1916D,  426 
Presenting  claims  against;  condition  prec- 
edent to  liability 1916D,  426,  1079 

L.R.A.1016D. 


NAME. 

Injunction  against  use  of,  see  Injunction. 
What  constitutes  adoption  of  "fictitious 
name  or  a  doeignation  not  showing  ths 
names  of  the  persona  interested  as  part- 
■era"    1916D.  362    (Annotated) 

NATURAL   RIGHTS. 

See  Constitutional  Law. 

NEGLIGENCE. 

Of  adjoining  owners,  see  Adjoining  Own- 
era. 
As  to  animals,  see    Awimi^l^ 
In  blasting,  see  Blasting. 
Of  carrier,  see  Carriers. 
Aa  to  electricity,  see  Electricity. 
Of  landlord,  see  Landlord  and  Tenant. 
Of  master  and  servant,  see  Master  and 

Servant. 
Of  railroad,  see  Railroads. 
Measure  of  damages  for  negligence  caus- 
ing   personal    injuries    or    death,    see 
Damages. 
Presumntion  and  burden  of  proof  as  to, 

see   Evidence. 
Proximate  cause  of  injury  by,  see  Proxi- 
mate Cause. 
In  general. 
Sufficiency   of   evidence   to  go   to  jury   in 

negligence  case   1916D,  836 

Sufficiency  of  proof  of 1916D,.  644,  1006 

Review  of  verdict  or  finding  as  to 

1916D,  618 

Concurrent  negligence    1916D,  836 

Wilful  or  wanton  negligence  ..1916B,  783 
Bangerona  agencies. 

As  to  gas,  see  Gas. 
Aocidaital  discharge  of  firearm 

1916D,   1179 
Liability  of  seller  or  manufacturer 

1916D,  1004 
Dangerous  premises. 
Injuries  to  children;  dangerous  attractions 

1916D,  443 
On  highway. 

Injury  at  railroad  croesing,  see  Railroads. 
Right  of  one  contracting  with  eity,  to  bene- 
fit of  city's  exemption  from  liability  for 
injury  to  pedestrians  by  negligence  in 
performance  of  contract 

1916D,  608   (AnnoUted) 
Oontribntory. 
Of  passenger,  see  Carriers. 
Of  employee,  see  Master  and  Swant. 
On  railroad  track  or  right  of  way,  see 
Railroads. 
Sufficiency  of  proof  of 1916D,  447 

NEGOTIABILITir. 

Of  bills  or  notes,  see  Bills  and  Notea. 

NERVOUS   SHOCK. 

See  Fright. 

NEWIiT  DISCOVERED  EVIDENCE. 

New  trial  for 19ieD,  619 

NEW  TRIAL. 

Review  of  discretion  a«  to  ....  1916D,  1179 
For   erroneously  denying  motion   for   per- 
emptory instruction   1916D,  514 
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For  erroneous  Tcrdict 1916D,  1179 

For  newly  discovered  evidence  ..1916D,  619 

NON  OBSTANTE  TBIUBDICTO. 

Judgment  non  obstante  veredicto 

1916D,  514 

NOTICE. 

Presumption  and  burden  of  proof  as  to 

1916D,  1280 

Evidence  as  to 1910D,  1032 

Lack  of  netiee  as  defense  to  action  to  en- 
join nuisance  1916D,  426 

Of  claim  a|>aijast  city lOlOD,  426,  1070 

Imputed. 

By  knowledge  of  agent  ar  representative 

1916D,   7 

NUISANCE. 

Remedies;  who  may  have. 

Measure  of  damages  for   1016D,  358 

Right  of  action  for  injury  to  business  by 
closing  of  store  as  a  nuisance 

1916D,  456   (Annotated) 

Special  injury  in  general 1916D,  368 

Right  of  city  to  maintain  suit  to  abate 

1916D,  1016  (Annotated) 
Equitable  rnnedies  generally   . .  1016D,  426 
Defense   in   action   against   <Aty  to  enjoin 
nuisance  of  lack  of  knowle^e  of 

lOlOD,  426 

OFFIOBRS. 

Bonds  of,  see  Bonds. 

Of  insurance  company,  see  Insurance. 

Judges,  see  Judges. 

Mandamus  to,   see  Mandamus. 

Validity  of  contract  affecting  official  action 

1916D,  676  (Annotated), 

722   (Annotated) 

Quo  warranto  to  try  title  to  office 

1916D,  672 

Empowering  municipalities  to  create  and 
abolish  ite  own  municipal  offices  and  to 
define  the  powers  and  duties  of  the  in- 
cumbents    1016D,  013 

Municipal  liability  for  acts  of 

1916D,  1079  (Annotated) 

EliglbUlty  generally. 

Re-elecUoB  of  officer  who  has  been  ousted 
from  office   1916D,  061    (Annotated) 

Appointment  or  election. 

Delegation  to  municipality  of  aufliority  as 
to    1016D,   913    (Annotated) 

Removal  of. 
As  to  recall  of  officers,  see  Initiative,  Ref- 
erendum and  Recall. 

Re-election  of  officer  who  has  been  ousted 
from  office   19l<D,  961    (Annotated) 

Admissibility  of  oral  evidence  in  proceeding 
of  ouster 1016D,  1090 

Power  of  court  in  proeeeding  to  oust  officer 
to  determine  right  to  elect  his  successor 

1916D,  1090 

Right  to  jury  trial  1916D,  1090 

Disqualification  of  judge  to  sit  on  trial 
of  proceeding  td  oust  officer. .  1916D,  1090 

Effect  of  constitutional  provision  for  in- 
dictment of  officers  on  power  of  legisla- 
ture to  provide  for  ouster   . .  1916D^  951 

Effect  on  statutory  provision  for  ouster  of 

subsequent   statute  providing  f<»-   recall 

1916D,  1090  (Annotated) 

L.R.A.1916D. 


Retrospective  operation  of  statute  provid- 
ing for  ouster 1916D,  1000 

Removal  for  offenses  committed  during 
prior  term    IQIOD,   1090 

Removal  for  refusal  to  execute  state  pro- 
hibitory liquor  law   1916D,  1090 

oni. 

state  laws  as  to  inspection  of,  as  inter- 
ference   with    interstate   commerce 

1916D,  193  (Annotated) 


ORAIi  CONTRACTS. 

In  general,  see  Contracts. 
Specific  performaaoe  at    1016D,  4X1 


ORDINANCES. 

Li  general,  see  Municipal  Ck>rporatM»w. 

OUSTER. 

From  office,  see  Officers. 

PARDON. 

See  Criminal  Law.   - 

PARENT  AND  OHUiD. 

Liability  of  parent  for  torts  of  child 

1916D,  618 
Effect  of  contract  of  adoption  to  give  child 
other  and  greater  righte  in  projMrty  tbaa 
natnntl  child  would  possess 

1916b,  ttl  (Annotated) 

PARKS  AND  SQUARES. 

Power  of  municipality  to  grant  to  indi- 
viduals exclusive  light  to  operate  re- 
freshment stand  in  park  and  to  rent  boats, 
etc    1916D,   491 

PAROD  CONTRACTS. 

In  general,  see  Contracts. 
Specific  performance  of 1916D,  ffil 

PAROI^. 

of  prisoner,  see  Orimtoal  Law. 

PARTIES. 

Who  are  affected  by  judgment,  see  Judg- 
ment. 

Persons  who  maf  or  must  sue. 
Who  may  have  remedy  against  nuisance, 
see  Nuisance. 

Right  of  agent  to  sue  on  contract 

1916D,  10O6 

Proper  and  necessary  parties  detend- 
aat. 

State  as  necessary  party  in  proceeding  to 
revoke  license  of  physician   . .  1916D,  426 

Representative  of  deceased  wife  as  neces- 
sary party  to  proceeding  to  subject  «i- 
tirety  estate  to  execution  ....  191 6D,  113 

Joinder  of  parties  defendant. 

Joinder  of  bondsmen  of  liquor  dealers  with 
the  latter  in  action  nndw  civil  damage 
act    1016D,   940 

PARTITION. 

Of  oil  lands 1916D,  1147  (Annotated) 

PARTNERSHIP. 

Liability  of  married  woman  as  partner 

1912D,  1230  (Annotated) 
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What  constitutes  adoption  of  "flctitioiaB 
name  or  a  designation  not  showing  the 
names  of  the  persons  interested  aa  part- 
ners"    1016D,  352    (Annotated) 

PAYMENT. 

Application  by  materialman  of  payments 
made  by  contractor 

1016D,   1247    (Annotated) 

PEREMPTOBT  INSTBITOTIONS. 

See  Trial. 

PERSOXAT.  TSJXTBXBS. 

To  passenger,  see  Curlers. 

To  employee,  see  Master  and  Servant. 

Recovery  for  mental  anguish,  see  Dam- 


On   railroad   trade,   see  Railroads. 
Measure  of  damages  for,  genersJIy,  see 

Damages. 
Proximate  cause  of,  see  Proximate  Cause. 
In  general,  see  Negligence. 

PERSONAL  PROPERTY. 

Mortgage  on,  see  Chattel  Mortgage. 

PEST  HOUSE. 

Liability  of  city  for  injury  in  .  .1916D,  626 

PETITION. 

For  recall  of  ofSoer,  see  Initiative,  Rster- 
endum  and  Recall. 

Liability  of  persons  who  petition  for  revo- 
cation of  license  of  merchant  to  carry  on 
business   1916D,  301 

PHTSICIANS. 

Ambiguity  of  state  defining  nnprefessional 

conduct 1916D,  436 

Revocation  of  license 1916D,  426,  1246 

Degree  of  care  and  slcill  required 

1916D,  644 

Prejodicial  error  in  admission  of  evidence 

in  aeticm  for  malpractice  ....  1916D,  644 

Sufficiency  of  evidence  to  sustain  verdict  for 

malpraotice   19ieD,  644 

Liability  to  injured  employee  for  malprac- 
tice of  physieian  employed  by  master 
1916D,  644   (Annotated) 
Liability  of  hospital  for  negligence  of 
sicians   1916D,  1 

PIiACE. 

Place  of  trial,  see  Venue. 

PLEADING. 

Evidence  admissible  under,  see  Evidence. 
Election  between  counts,  see  TriaL 

In  general. 

AdmiBsions    1916D,  792 

Amendments 

19160,  220,  316,  836   (AnnoUted) 

Declaration  or  complaint. 

Supplemental  petition  in  action  of  nature 
of  quo  warranto   1916D,  672 

First  objecting  to  sufficiency  'on  appeal 
1916D,  836    (Annotated) 

Brrers  waived  or  cured  below  . .  1916D,  -777 

In  libel  for  condemnation  of  drugs  as  mis- 
branded    1916D,  164 

LJI.A.1916D. 


Sufficiency  of  alle^tions  in  action  of  as- 
sumpsit on  promissory  note  . .  1916D,  220 

Pleas  and  answers. 

Failure  to  plead  that  complataant  does 
not  OMne  into  court  with  clean  'hands 

1916D,  116 

Demurrer. 

Demurrer  to  evidence,  see  Trial. 

Prejudicial  error  as  to  rulings  on  demurrer 

1916D,  761 

Considering  allegations  of  two  bills  to- 
gether upon  demurrer  to  original  and 
supplemental  bill  1916D,  1230 

POISON. 

Death  of  servant  by  poison  drunlc  in  belief 
that  it  was  'wat^  as  injury  within  pro- 
tection  of   workmen's   compensation   act 

1916D,  1013 

POLICE. 

Killing  of  nightwatehmau  through  mistake 
as  injury  arising  out  of  watchman's  em- 
ployment within  meaning  of  workmen's 
eompeosation  act   1916D,  933 

POLICE  POWER. 

In  general,  see  Constitutional  Law. 

POND. 

Negligence  as  to;  drowning  of  child 

1916D,  448 

POSSESSION. 

Adverse,  see  Adverse  Possession. 

POSTOPPIOB. 

Contract  to  use  influence  to  procure  re- 
moval  of,  to  certain   location 

1918D,  722    (Annotated) 

Using  mails  to  defraud;  statement  by  prose- 
cuting attorn^  of  what  is  not  in  evi- 
dence   1916D,  1118 

PO'WEBS. 

Illusory  exercise  of  nonexclusive  power  of 
appointment  ...1916D,  493   (Annotated) 

Estoppel  to  contest  Tall<dty  of  will  because 
of  failure  properly  to  exercise  power  of 
appointment   1916D,  493 

PREMIUM. 

Of     loan   association,  see  Building  and 
Loan  Associations. 

PRESCRIPTION. 

Title  by,   see   Adverse   Possession. 

PRESS. 

Freedom  of,  see  Constitutional  Law. 

PRESUMPTIONS. 

On  appeal,  see  Appeal  and  Error. 
In  general,  see  Evidence. 

PRINCIPAL  AND  AGENT. 

Insurance   agent,   see   Insurance. 

Ridit  of  third  person  to  maintain  action 
for  money  had  and  received  to  recover 
from  agent  money  paid  him  for  his  prin- 
cipal     1916D,   1039    (Annotated) 

A^rent's  aatbority. 
Insurance  agents,  see  Insurance. 
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PMORITY— RECEIVERS. 


Imputing  agent'a  knowledge  to  principal 

1916D,  7 

Power  of  agent  to  bind  separate  property  of 
married  woman  1916D,  1230 

Power  of  agent  to  consent  to  sale  of  liquor 

in   close  proximity  to  infant's  property 

19ieD,  816   (Annotated) 

Agent's  right  to  maintain  action  on  con- 
tract    1916D,  1006 

BlghtR  and  liabilities  of  agent. 

Right  of  principal  to  earnings  of  agent  in 
outside  work  ..19ieD,  777    (Annotated) 


PRIORITT. 

Of  judgment 


..1916D,  661    (Annotated) 


PROBATK  COURT. 

ConcIusiyenesB  of  decree  of  probate  court 
as  to  devolution  of  property  . .  1916D,  421 

PROCKSS. 

See  Writ  and  ProeeM. 

PROPERTY. 

Guaranty-  of  right  to,  see  Constitatiooal 
Law. 

PROSPECTIVE  liEGISIiATION. 

In  general,  see  Statutes. 

PROKTITtrXION. 

Houses  of,   see  Disorderly  Houses. 
Punishing  male  person  under  statute  mak- 
ing it  a  crime  to  resort  to  house  of  ill 
fame  for  purpo^  of  prostitution 

1916D,  767 

PROXIMATE  CAVSE. 

Sufficiency  of  proof  of  1916D,  447 

Of  injury  to  servant 1916D,  311,  1064 

Of  injury  by  electricity  191 6D,  1064 

PUBIilC  BUlLoiNOS. 

Liability  of  city  for  injury  in  . .  1016D,  626 

PUBLIC  CHARITIES. 

See  Charities. 

PUBLIC  MONET. 

Mandamus  to  compel  mayor  to  countersign 
warrant  for  purchase  price  of  land  sold 
to  city 1916D,  321   (Annotated) 

For  what  purposes  money  may  be  need. 
For  what  purpose  tsxes  may  be  levied 
generally,  see  Taxes. 

Use  of  public  money  to  pay  expense  of  liti- 
gation to  secure  signing  of  warrants  for 
teacher's  salary..  19ieD,  90   (Annotated) 

Forbidding  employment  of  alien  labor  on 
public  works  in  order  to  benefit  condition 
of  citiien  laborers  as  gift  of  public  money 

1916D,  650 

Workmen's  compensation  acts  as  prohibited 
gifts  of  public  money   1916D,  628 

PUBLIC  POLICY. 

As  affecting  contract,  see  Contracts. 

PUBLIC  WATER  SUPPLY. 

See  Waters. 
L.R.A.1916D. 


PUBLIC  WORK. 

Forbidding  employment  of  aliens  on 

1916D,  aao  (Annotated) 

Taxation  for  purpose  of  compensating  eoim- 
ty  employees  for  injuries  received  in 
course  of  employment   1916D,  628 

QUALIFICATIONS. 

Of  judge,  see  Judges. 

QUANTUM  MERUIT. 

Recovery  of  reasonable  value  of  services 
rendered  under  contract  void  under  stat- 
ute of  frauds 1916D,  892  (Annotated) 

QUASHING. 

Of  indictment,  see  Indictment,  etc. 

QUO  WARRANTO. 

Filing  of  supplemental  petition   in  action 

of    ...1916D,  672   (AnnoUted) 

To  try  title  to  office 1916D,  672 

RAILROADS. 

Condemnation  of  property  for,  see  Emi- 
nent Domain. 

Liability  of  railroad  company  raising  grade 
of  street  to  carry  it  over  its  tracks  for 
injury  to  abutting  owner 

1916D,  1074  (Annotated) 

In  general;  lease. 

Liability  for  leased  road 1916D,  514 

Operation. 
Injury  to  employees,  see  Master  and  Serv- 
ant. 

Injury  to  licensee  and  permissive  users  of 
right  of  way  1916D,  702 

Absence  of  headlight  on  engine..  1916D,  702 

Signals  at  crossing 1916D,  783 

Contributory  negUgenoe. 

Of  lioensee  on  track;  right  to  rely  on  cus- 
tom    19ieD,  702    (AnnoUted) 

Reliance  on  signals  at  crossing 

1916D,  783  (Annotated) 

Failure  to  look  and  listen 1916D,  783 


RATES. 

For  water 


.19160,  431,  991   (Annotated) 


REAL  PROPERTY. 

Oral  contract  as  to,  see  Contracts;  Spe- 
cific Performance. 

Covenants  and  conditions  as  to.  see  Cove- 
nants and  Conditions. 

Measure  of  damages  for  injviry  to,  see 
Damages. 

Easements  in,  see  Easements. 

Lien  of  judgment  upon,  see  Judgment. 

Life  estates  in,  see  Life  Tenants. 

Mortgage  on,  see  Mortgage. 

Partition  of,  see  Partition. 

RECALL. 

Of  officers,  see  Initiative,  Referendum  aai 
Recall. 

RECEIVERS. 

Action  by,  to  enforce  statutory  liability  of 
stodcholder*  as  ancillary  to  suit  in  imkt 
■   reoeiver  is  appointed 

1916D,  1129  (Annotated) 
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RECORDS   AND   RECORDING   liAWS. 

Record  on  appeal,  see  Appeal  and  Errw. 
Record  of  chattel  mortgage,  see  Chattel 
Mortgage. 

Parol  evidence  as  to  records   .  .1916D,  820 

Records  of  title. 

Who  bound  by  judgment  in  proceeding  to 
register  title  . .  1916D,  4,  7   ( Amiotated ) 

Collateral  attack  on  judgment  in  proceed- 
ing to  register  title 191 6D,  1,  4,  7 

Right  to  register  title  gained  bj  prescrip- 
tion    1916D,  3   (Annotated) 

Reliance  on  record  by  purchaser 

1916D,  4  (AnnoUted) 

RKIjRASE. 

What  included  in  settlemoit  under  work- 
men's compensation   act    ....1916D,   644 

Setting  aside  because  of  false  representa- 
tions by  defendant's  physician 

19ieD,  144 

RGIjIGIOITS  ubertt. 

In  general,  see  Constitwtional  L«w. 

REIjIGIOUS  sogietiks. 

Liability  for  slander  of  clergyman  who  re- 
fuses sacraments 

1916D,  371   (Annototed) 

Right  of  action  for  temporary  ex<Ju8ion  of 
commimicant  from  chuch  building  by 
minister  in  charge 1916D,  371 

Right  of  member  of  religious  denomination 
to  enforce  his  religious  rights  in  civil 
courts   1916D,  371 

Prohibiting   operation    of   moving   pi<^ure 

show  within  certain  distance  of  church 

1916D,  95  (Annotated) 

KEHAINDERMSar. 

See  Life  Tenants. 

REMEDIES. 

Conflict  of  laws  u  to,   see  Coafliei  of 

Laws. 
Due  process  as  to,  see  Constitutional  Law. 
On  illegal  contract,  see  Contracts. 
For   nuisance,   see   Nuisance. 

RENEWAL. 

Of   note,    see   Bills   and   Notes. 

REPEAL. 

Of  statute  generally,  see  Statutes. 

REPETITION, 

Of  instructions   1918D,  767 

RESCISSION. 

Of  contract,   see  Contracts. 

RES  GF.STM. 

See  Evidence. 

RESTRAINT  OF  MARRIAGE. 

Condition  as  to,  in  will 1916D,  1194 

RETROSPECTIVE  LAW. 

As  to  when  laws  are  prospective 

191SD,  1090. 
L.R.A.1916D.      •  84 


SACRAMENTS. 

Liability  for  slander  of  clergyman  who  re- 
fuses sacraments 

1916D,  371  (Annotated) 

SALE. 
A<x!ei»taiice. 

Failure    to    return    unopened    package    ot 
goods  delivered  by  one  with  whom  there 
was  no  contract  to  purchase  . .  1916D,  792 
Warranty;  breach. 

Implied  warranty  of  fitness  of  food  sold; 
liability  for  injury  to  consumer 

19160,  1006 
Damages  for  breach  of  warranty 

1916D,  997 
Rlgrhts  and  remedies  of  parties. 
Effect  of  mistake  as  to  identity  of  seller 
1916D,  792  (Annotated) 
Effect  of  failure  of  purchaser   to   furnish 
sacks  for  potatoes  purchased  within  limit- 
ed time  as  required  by  his  contract 

1018D,  728 
On  breach  of  warraniy   1916D,  997 

SANITT. 

See  Incompetent  Persons. 

SCHOOLS. 

Use  of  public  money  to  pay  expenses  of  lit- 
igation to  secure  signing  of  warrants  for 
teacher's  salary  ..1916D,  90  (Annotated) 

Holding  graduating  exercises  of  public 
school  in  a  church  and  permitting  clergy- 
man to  deliver  nonsectarian  invocation 

19ieD,  399 

8CIENTIPIC  PRINCIPLES. 

Rig^t  of  court  to  disregard  testimony  be- 
cause  contrary  to 

1916D,  300    (Annotated) 

SEDUCTION. 

Right  of  acticm  for  seduction  of  divorced 
woman  191 6D,  467   (Annotated) 

SEPARATE  PROPERTY. 

Of    married    woman,    see   Husband    and 
Wife. 

SERVICES. 

When  limitation  begins  to  run  against 
claim  for   1916D,  1260 

SIGNAL. 

Duty  as  to,  at  highway  crossing 

1916D,  783 

SIGNATURE. 

Of  attestitg  witness 

1916D,  1069  (AnnoUted) 

SILENCE. 

Estoppel  by,  see  EstoppeL 

SLANDER. 

See  Libel  and  Slander. 
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SLAVERY— TRESPASS. 


SliAVSaiT. 

Contracting  by  the  state  of  labor  of  a  con- 
Tiet  as  violation  of  constitutional  pro- 
vision forbidding  slavery 

leieD,   661    (Annotated) 

SPBCIAIi  INTBRROOATORIES. 

On  trial,  see  Trial. 

SPECIFIC  performance:. 

Of  oral  contracts    1910D,  421 

Of  contract  to  devise  property  . .  1916D,  421 


STABI.BS. 

Ordinances  as  to 


.1016D,  583 


STATE. 

Sovereignty   of,   as  extending  to  vessel   of 

state  on  navigable  waters   ..1016D,  036 

Suit  against   1016D,  645 

STATE  COCRTS. 

See  Courts. 

STATUTE  OF  FRAUDS. 

In  general,  se«  Contracts. 

STATUTE  OF  lilMITATIONS. 

See  Limitation  of  Actions. 

STATUTES. 

Review  of,  by  court,  see  Courts. 
Violation  of  statute  as  wilful  misconduct  by 
employee  within  meaning  of  workmen's 

compensation   act    1916D,   903 

Validity  generally. 

Constitutionality  of,  generally,  see  Con- 
stitutional Law. 
Presumption    and   burden   of   proof   as   to 

validity    1916D,  412 

Who  may  question  validity 1916D,  550 

Doubt  as  to  validity 1916D,  550,  913 

Ambiguity  or  uncertainty 1910D,  436 

Partial  invalidity   1916D,  951 

BntltUnKt  ezpressloti  of  subject. 
Workmen's  compensation  law  . .  1916D,  628 
Construction,  operation,  effect. 
Construing  to  uphold  statute  . .  19l6D,  913 
Prospective  or  retrospective  operation 

1916D,  1090 
Repeal;    amendment;   revision;   re-en- 
actment. 
Repeal  by  implication   ........  1916D,  913 

Subscribing  witness. 
To  wUl,  see  Wills. 

SUNDAY. 

Religious  ^phonogpitipli  lecture  given  without 
charge  in  theater  and  illustrated  by  mov- 
ing pictures  as  violation  of  Sunday  law 

1916I>,  578 

SWINDLING. 

By   means  of   false  pretenses,  see  False 
Pretenses. 

8WITOHINO  SERVICE. 

What  constitutes;  charge  for 

1919D,  462  (Annotated) 
L.R.A.1916D. 


TAXES. 

For  wbat  purpose  or  use. 
Compensating  county  employee  for  injuiy 
received  in  course  of  employment 

1916D,  828 
Exemptions. 

Effect  of  rule  requiring  equality  and  uni- 
formity   1916D,  272 

Manufacturing  corporations 

1916D,  106   (AnnoUted) 
Property  devoted  to   educational,   charita- 
ble, or  religious  purposes 

1916D,  272  (Annotated),  U70 
Assessment. 

Assessing  mineral  interest  separately  from 
the  interest  in  the  surface 

1916D,  304  (Annotated) 
Sale;  deeds;  rights  of  purcbasers. 
Right  of  purchaser  at  tax  sale  to  minerals 
owned    separately   from    surface 

1916D,  304 
Succession  tax. 

Assessing  alien  heirs  at  higher  rate  than 
domestic  ones  1916D,  1127 

TESTAMENTARir  OAPACITY. 

See  Wills. 

TIME. 

Of  giving  notice  or  commencing  suit  for 
injury  to  property  transported 

1916D,    336    (Annotated) 

346  Annotated) 

1046   (AnnoUted) 

TITLE. 

Records  of,   see  Records   and  Recording 
Laws. 
Liability  for  d^ective  abstract  of 

191flD,  820  (Annotated) 

TORRENS   LAW. 

See  Records  and  Recording  Laws. 

TORTS. 

Action  for,  see  Case. 

Measure  of  damages  for,  see  Damages. 
Liability  of  corporation  for   ..1016D,  101 

TRADEMARKS. 

Injunction  to  protect,  see  Injunction. 
Territorial  limitations 

1916D,  18«   (Annotated) 

TRADENAME. 

As   to   trademarks,   see  Trademarks. 

TRANSFER  OOBfPANT. 

Liability  of,  for  loss  of  baggage 

1916D,  1199   (Annotated) 

TRANSITORY  AOnON. 

See  Venue. 

TREATIES. 

Effect  of  treaty  on  right  of  state  to  forbid 
employment  of  aliens  on  public  work 

191SD.  SM 

TRESPASS. 
On  the  case,  see  Caasb 


Digitized  by 


Google 


TRIAL— WATBB& 


USl 


Tm  personal  injuries  by  accidental  dis- 
charge of  firearm  in  poasession  of  another 

191«D,.1179 

Uahility  of  muaicipality  for  acta  of  oiBoer 
or  agent IQieD,  1079  (Annotated) 


TRIAIi. 

Right  to  trial  by  jnry,  see  Jury. 
New  trial,  see  New  TriaL 
Place  of,  see  Venue. 
Blectlon  between  counta. 
Error  in  refusing  to  compel  ..  19ieD,  462 
Statements  and  argomente  of  counsel. 
Reversal  for  misconduct  of  counsel 

1916D,  395 
Stating  what  is  not  in  evidence 

1916D,  1118 
Remarks  or  conduct  ot  Judge. 

Prejudicial  error  in    1916D,  690 

Submitting   cttfle    or    question    to   Jury 

generally. 
iSufflciency  of  evidence  to  go  to  jury 

1916D,  836 
Questions  of  law  aud  fact. 
Contributory  negligence  of  servant 

1916D,  962,  1042 
Assumption  of  risk  by  servant  1916D,  1042 
WantoanesB  in  using  abusive  language  and 
using  weapon  wiw  threat  to  kill 

1916D,  614 
Taking  case  from  Jury. 
Directing  verdict 

1916D,  767,  1296  (Annotated) 

Demurrer  to  evidence  19ieD,  1W6 

Special  interrogatories. 
Review   of  discretion   as  to    ..1916D,   144 
Instructions. 

Prejudicial  error  as  to  ..  1916D,  619,  690 
Sufficiency  of  compliance  with  request  for 

1916D,  767 

Repetition   1916D,  767 

limiting  to  issues  or  proof  1916D,  590, 767 
Ab  to  weight  or  amount  of  evidence 

1916D,  144 
In  action  for  injury  to  passenger  1916D,  144 
In  prosecution  for  Ikomicide 

1916D,   619,   590 
Verdict. 
Direction  of  verdict,  see  supra. 
Review  of  verdict  on  i^peal,  see  Appeal 

and  I^or. 
Prejudicial  error  as  to,  see  Appeal  and 

Error. 
Excessive    or    inadequate    damages,    see 
Damages. 
New  trial  for  errors  in  verdict 

1916D,  1179 
Judgment  notwithstanding  verdict 

1916D,  614 

VKCONSCIOUSNEISS. 

Injury  l^  fall  through  unconsciousness  as 
one  arising  in  the  course  of  employment 
within  meaning  of  workmoi's  compensa- 
tiMi  act   1916D,  164 


VSAOK. 

See  Custom. 
L.R.A.1916D. 


VeXTRY. 

Conflict  of  laws  as  to 

1916D,  782   (Annotated), 
739  (Annotated),  745  (Annotated) 


VEHICIiES. 

License  of  . . 


1916D,  240 


VENDOR  AND  PIJRCHASRR. 

Oral  contracts  for   land,  see  Contracts; 

Specific  Performance. 
Covenants    between,    see    Covenants    and 

Conditions. 
Restraints  upon  alienation,  see  Covenants 

and  Conditions. 
Rights    and    liabilities    of    purchaser    of 

land  subject  to  mortgage,  see  Mortgage. 

Right  of  vendee  in  parol  contract  for  sale 

of  land  to  recover  money  voluntarily  paid 

to  vendor 19160,462  (Annotated) 

466  (Annotated) 

VBNC1S. 

Of  action  by  receiver  of  insolvent  insurance 

company    to    enforce   statutory    liability 

of  stock  and  bondholders 

1916D,  1129  (Annotated) 

VERDICT. 

'  In  general,  see  Trial. 

Direction  of,  see  TriaL 
Judpnent  notwithstanding  ....1916D,  514 


VESSEHj. 

Injury  to  employee  on,  as  within  operation 
of  workmen's  oompensation  act 

1916D,  935 

VESTED  RIGHT. 

To   award   under   workmen's   compensation 
act  1916D,  944 

VIBRATION. 

Injury  by  vibration  caused  by  blasting 

1916D,  101 

WAIVKR. 

Of  breach  of  covenant 1016D,  924 

Of  right  to  jury  trial 1916D,  412 

Of  disqualifications  of  juror  . .  1916D,  820 

Of  rights  bv  accused 1916D,  590 

Of  snpulations  by  carrier  as  to  time  of  be- 
ginning suit  for  injury  to  property 

1916D,  1046  (Annototed) 


WANTONNESS. 

As  question  for  jury 


1916D,  614 


WARRANTY. 

Of  goods  sold,  see  Sale. 


WATCHMAN. 

Killing  of  night  watchman  through  mistake 
as  injury  arising  out  of  watchman's  em- 
ployment within  meaning  of  workmen's 
compensation  act 1916D,  933 

WATERS. 

Ferry  over,  see  Ferries. 
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WATER  WORKS— WHIT  AND  PROCESS. 


Public  water  supply. 

Alleged  injury  to  property  by  negligent 
turning  of  Water  into  pipes  of  house  so 
as  to  force  (^en  a  screw  faucet  and  flood 
the  property   ..1016D,  300   (Annotated) 

Water  rates  and  charges 

1916D,  431,  991  "(Annotated) 

WATEK  WORKS. 

See  Waters. 

WHARVES. 

Discrimination    as    to    storage    space    on 

191 6D,  253 
WIIiFCMfESS. 
As  question  for  jury 1916D,  414 


WUil^S. 

Powers  given  by,  see  Powers. 

Execution;   attestation. 

'Signature  of  attesting  witness 

1916D,  1059  (Annotated) 

Who  may  be  witness 

191«D,  179  (Annotated) 

Attestation  clause   1916D,   179 

Who  may  make;  eopadty;  undue  in- 
fluence. 

Opinion  evidence  as  to  testamentKiy  tftM- 
ity    1916D.    179 

Probate;  contest. 

Proof  by  attesting  witness  ..   1916D,  179 

Devise  and  legacy  generally. 

Specific  performance  of  contract  to  devise 
property  1916D,  421 

Children     not     naenttoned     or     disin- 
herited. 

Conclusiveness  of  probate  court  as  to  right 
of  pretermitted  child  to  inherit 

1916D,  421 

Right  of  parent  to  disinherit  child 

19ieD,  421 

Nature  of  estate  or  Interest  exerted. 

Estate  or  gift  upon  condition  1916D,  llb4 


WITNESSES. 

Contempt    by,  see  ContQiiq)^ 
L.R.A.19iaD. 


Depositions,  see  Depositions. 

To  will  generally,  see  Wills. 
Competency. 

Effect  of  death  ..191SD,  8ia  (Ansotated) 
Examlnatton  and  cross-examination. 
Prejudicial  error  in  exclusion  of  questions 

on  cross-examination 1916D,  1176 

Asking  witness  on   cross-examination   why 

he  dtanged  his  opinion 1916D,  767 

Cross-examination  to  discredit  witness  as 

to  value  of  property  in  eminent  domain 

case    ..,..,.., 19ieD,   1076 

WORKStEN'S  COMPENSATION. 

Review  of  decisions  of  commission 

1916D,  641 

Acceptance  of  law  as  waiver  of  rk^ht  to 
jurr  trial   : 1916D,  412 

Conflict  of  jurisdiction  of  action  under 
compensation  law   191 6D,  935 

Enforcement  of  act  in  other  jurisdictions 

1916D,  637 

Validly  of  statutes    1916D,  412,  628,  1000 

What  included  in  settlement  under  work- 
men's compensation  act    ....  1916D,  644 

Entering  judgment  for  lump  sum  where  act 
provides  for  pityOient  of  compensation 
periodically    1916D,   970 

Who  entitled  to  compensation     1916D,  944 

Extent  of  recovery   1916D,  970,  1000 

What  employments  are  within  provisions 
of  act  1916D,  637,  935 

What  injuries  ara  wltiiln  proviadoo  of 
act. 

Effect  of  negligence  «r  eaxelessness  of  em- 
"ployee 1B16D,   1013 

Personal  injury  or  injury  by  aocidemt 

■  1916D,  966,  1000,  liV! 

Injuries  arising  out  of  or  in  the  ooorse  e' 

employment  191&D,  86,  164,  641, 

933,  968,  970,  1013 

Serious  and  wilful  misconduct  of  employee 
1916D,  903,  933 

WORSHIP. 

Liberty  of,  see  Constitutional  Law. 


WRIT  AND  PROCESS. 

Amendment  of  process  . . 


191SD,  220 
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